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Page 42 —
Left column, the first full sentence should read:

““Hence, to determine the nature of this struc-
ture, we recommend the eventual establishment
of a tripartite Board appointed jointly by the
Ontario, Quebec, and Federal governments.”
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PART I—THE CONSTITUTION

Chapter 1—Constitutional Imperatives

RECOMMENDATIONS

1. Canada should have a new and distinctively
Canadian Constitution, one which would be a new
whole even though it would utilize many of the same
parts. (See Chapter 3 as well as Chapter 1).

2. A new Canadian Constitution should be based on
functional considerations, which would lead to
greater decentralization of governmental powers in
areas touching culture and social policy and to
greater centralization in powers which have impor-
tant economic effects at the national level. Function-
al considerations also require greater decentraliza-
tion in many areas of governmental administration.

In presenting its Final Report to both Houses of Parlia-
ment, the Committee is under no illusion that it is pro-
nouncing the final word upon the Canadian Constitution.
For even if we succeed in our goal of marking out new
paths for Canadian federalism, actual constitutional
changes will come about as a result of intergovernmental
negotiations in which our Report certainly will not be the
only factor taken into account. More important, as was
pointed out several times in the course of our hearings,
every federal constitution must be constantly in the pro-
cess of being remade, if it is to continue to meet the needs
of the times. Whether such changes take place with or
without formal amendment of the constitution, no consti-
tution can remain fixed as of any one point of time.

Nevertheless we find the task of formulating recom-
mendations on the Canadian Constitution at this point of
time an essential duty as well as a challenging one. For
the views expressed to us by very many Canadians in all
parts of the country, as well as our own analysis of ideas
and events, have convinced us that Canada needs a new
constitution now. We are also convinced that there is a
consensus among Canadians in favour of a more func-
tional federalism, whatever the consequences to vested
governmental interests. In our opinion a more functional
federalism would involve an increased centralization in
some respects, an increased decentralization in others.

The need for a new constitution has been amply demon-
strated. The considerable number of expert witnesses
who appeared before us indicated many areas of weak-
ness in the British North America Act, and we shall
pursue this subject in Chapter 3. But more significant
than the deficiencies in the B.N.A. Act are the feelings of
Canadians about their present Constitution. People in all

parts of the country feel that the Constitution is prevent-
ing their governments from doing what they would like to
see them do, that it is not sufficiently functional in its
allocation of governmental powers, and above all that it is
not representing Canada as it is and as it is coming to be.

The most critical challenge focusses on Quebec’s role in
Confederation. Questions of Quebec’s self-expression and
development, culture, language, poverty and unemploy-
ment are part of this challenge. Its intensity and magni-
tude alone, with its threat to our very continuance as a
state, is enough to justify constitutional reform.

Indeed, the process of constitutional review was initially
set in motion by dissatisfaction in Quebec with respect to
the status quo, and this dissatisfaction is still the most
acute reason for constitutional change. But constitutional
reform is not for Quebec alone nor is it desired by Quebec
alone. We found substantial discontent in the West, the
Northern Territories and the Atlantic Provinces, and resi-
dents of Ontario also expressed their displeasure with
some parts of the constitutional picture. We also encoun-
tered feelings of dissatisfaction from many groups—
native peoples, some ethnic groups, French-speaking
Canadians outside Quebec, and the young generally.

Of course, some of this feeling is wrongly directed
against the Constitution. Not all of our problems are con-
stitutional. Many are geographical, economic, cultural or
broadly political. Yet constitutional problems are a suffi-
cient part of the whole that reexamination of our constitu-
tional arrangements has become both inevitable and
urgent.

One of the most pressing needs is the protection of the
individual person, through a comprehensive Bill of Rights
and through linguistic guarantees to individuals. Equally
pressing is the need for the recognition and protection of
minority ethnic groups, including the native peoples.
Their contribution to our country should be formally
recognized and their natural vitality encouraged.

The most acute cultural-linguistic crisis is that of the
French minority in Canada. The original desire of the
British Government in the years immediately after 1763 to
assimilate the French-speaking community was revived
and strengthened by Lord Durham’s Report in 1839,
which recommended assimilation on the one hand and
responsible government on the other. The determination
of the British Government to achieve assimilation and to
deny responsible government was not matched by the
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English-speaking majority in Canada in either respect,
and in the course of the 1840s Canadian political leaders
were able to gain their objective of responsible govern-
ment without sacrificing the French fact in Canada. In
fact, it is no exaggeration to say that it was the association
of the Anglophone, Baldwin, and the Francophone,
Lafontaine, which brought about responsible government.
This political choice by the Canadians of that time to
reject assimilation as a policy formed a basis of the subse-
quent union of the Provinces in Confederation, and has
never been regretted by the vast majority of our people.
But despite the fact that assimilation is not a current
threat in the Province of Quebec, the French-speaking
community needs to be given reassurance, and provided
with the means, to ensure its preservation and its full
development.

There are really two issues involved. The first has to do
with the French-speaking community outside Quebec,
whose survival can be guaranteed and encouraged princi-
pally by the direct action of the Federal Government,
along with the cooperation of the nine other provinces.
The other is the question of French culture in Quebec. We
are convinced that French culture cannot survive any-
where in Canada unless it flourishes in Quebec. The vital-
ity of French Quebec is therefore the principal measure of
the vitality of French Canada.

The Committee rejects the theory that Canada is divid-
ed into only two cultures, not because we do not wish to
give full protection to the rights of French-speaking citi-
zens, but because the concept is too confined to do justice
to our reality as a people. In the sociological sense most
would agree that there is a French-speaking Canadian
nation, but there is no single English-speaking nation in
the same sense. In the face of this cultural plurality there
can be no official Canadian culture or cultures. But in
order to preserve French as a living, as well as a legal,
official language, we must also preserve the culture of
which it is an organic part.

We acknowledge a cultural imperative for Quebec: it
must have sufficient control over its collective life to
ensure the preservation and development of French-
Canadian culture. Put another way, the Constitution must
guarantee the preservation of the collective personality of
French Quebec. In the expansion of provincial powers
which we propose, Quebec would gain new powers to
achieve these ends.

Some witnesses in Quebec spoke to us about the option
of independence for Quebec. The Committee respects
their sincerity. If English-speaking Canada were totally
unsympathetic to Quebec’s true aspirations and had clear-
ly set its face against constitutional change of any kind,
then separation might become inevitable. But that is not
how we read the mood of English-speaking Canada.

Most of the problems of a dynamic and evolving Quebec
would not change their character through independence.
The problems would only be transferred from Canada to
the independent state of Quebec. Quebec would remain
an outpost of French culture in the alien cultural environ-
ment of North America. It could, of course, be argued that
such problems as that of the working language could be
attacked in a determined way within an independent
Quebec. But we are convinced that, on a long term basis,
French-Canadian culture and cultural survival would not
be better served by relying on an economically weaker

and more isolated Quebec. It is clear to us that a “go-it-
alone” policy would weaken Quebec’s position in dealing
with this awesome reality.

We have spoken of the need for an increase in both
centralization and decentralization, depending on func-
tional considerations. In our view greater decentralization
in areas of culture and social policy would benefit all the
Provinces. We propose such decentralization for reasons
of functionalism and flexibility, and to meet the regional
differences which became obvious to us in the course of
our hearings. Consequently we propose an expansion of
Provincial powers in areas like income support, criminal
law, marriage and divorce, educational television, taxing
powers, and international arrangements, and we support
limitations on Federal powers with respect to appoint-
ments to the Senate and the Supreme Court, and with
respect to Federal spending in fields of Provincial
jurisdiction.

On the other hand, greater centralization is necessary in
the regulation of the economy. Hence there should be a
transfer of some existing Provincial powers to the Federal
Parliament. We have in mind, particularly, an increase in
Federal jurisdiction over air and water pollution, interna-
tional and interprovincial trade and commerce, incomes,
securities regulation, financial institutions, unfair compe-
tition, and foreign ownership.

At the same time, we favour considerable administra-
tive decentralization in the operations of the Federal Gov-
ernment. This change of administrative direction requires
no change in the Constitution. It does require a change of
heart. It involves the recognition that geographically
Canada is a very, very large country. From its extremities
the centre of the nation looks and feels very far away. The
injection of the judgments and feelings of Canadians
from these areas into a more regionalized government
service, would be tangible proof that the central govern-
ment wishes to reach out to all Canadians.

The result of such a decentralized administration would
be, we hope, a more responsive public service. In the
sense that it is ultimately the job of government to serve
people, such a public service would probably be more
efficient.

These power transfers and administrative rearrange-
ments would necessitate not only a new spirit of coopera-
tion among the eleven governments of Canada, but also
new cooperative structures. We do not think it wise to
theorize too much in the area of governmental structures.
But we shall have some suggestions to make. One objec-
tive is to avoid increasing governmental structures solely

for the purpose of creating intellectually tidy superstruc- °

tures. We would also recognize that the Government of
Canada should in the future exercise leadership principal-
ly by persuasion rather than by directive.

Regardless of how Canada is articulated—whether in
terms of regions, cultural or ethnic communities, or gov-
ernmental institutions—none of these are enough without
the will to succeed as a people. A state is constituted
principally by its people’s collective will to live together. If
that falters, very little else remains. In our travels across
Canada we did hear some doubts about our future. But
we also found Canadians still dedicated to constructive
solutions within a federal structure. The common strain
binding Canadians together is a pervading goodwill
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towards groups other than their own. This spirit was often
manifested, in all parts of Canada, and particularly by the
young. Tolerant, willing to look at their fellow Canadians
in the most generous light, they showed both the appetite
and the courage necessary to produce creative change.
But they also have serious doubts as to the capacity of our
institutions for the self-renewal which would effect the
changes they believe necessary. Their own remarks to us
arose from deeply rooted feelings which often stripped
away institutional facades.

These younger Canadians are proud of Canada. But it is
not a narrow, self-seeking pride. It is an open and gener-
ous pride in Canadians as Canadians. They believe in
themselves and their ability to build a new and better
Canada. They feel the urgency of finding workable new
approaches to Canadian problems.

Finally, all Canadians have aspirations for a truly
human life which go beyond our government and our
constitution. Their idealistic quest can be facilitated by a
constitution which points the way towards personal as
well as collective goals.

The task of writing such a new constitution will not be
easy but is certainly not impossible. A modern constitu-
tion for Canada is ultimately a restatement of our faith in
ourselves and in our country. As such it is a bold chal-
lenge to the mind and heart of Canada. We invite all
Canadians and their governments to address themselves
to the urgency of this task. We would be astonished if,
after the growing public awareness of the last decade,
some Canadians still doubted that our nation is in the
midst of the most serious crisis in its history. We urge
them to press, with us, for the writing of a new
Constitution.
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Chapter 2—The Mandate

The Special Joint Committee of the Senate and of the
House of Commons on the Constitution of Canada had its
genesis in resolutions passed in the House of Commons
and Senate on January 27 and February 17, 1970, respec-
tively, in the Second Session of the 28th Parliament. The
Committee was reconstituted with similar terms of refer-
ence at the beginning of the Third Session, by resolutions
which stated in part:

That a Special Joint Committee of the Senate and of
the House of Commons be appointed to examine and
report upon proposals, made public, or which are
from time to time made public by the Government of
Canada, on a number of subjects related to the Con-
stitution of Canada during the course of the compre-
hensive review of the Constitution of Canada, which
review was agreed upon at the Constitutional Confer-
ence of the Prime Minister of Canada and the Premi-
ers and Prime Ministers of the Provinces in February,
1968, and alternative proposals on the same sub-
jects . ... That the Committee have power to adjourn
from place to place within Canada.

The Committee was reconstituted at the beginning of the
Fourth Session with the same terms of reference.

The Committee held 145 public meetings, including 72
sessions in 47 cities and towns, and received more than
8,000 pages of evidence. Included in this evidence were the
views of acknowledged experts on the Constitution, most
of whom the Committee heard at meetings in Ottawa. In
addition, the Committee travelled extensively throughout
Canada, visiting all Provinces and Territories, and
received the views and opinions of Canadians from all
walks of life on the fundamental issues confronting
Canada and its constitutional development. The total
attendance at Committee meetings was approximately
13,000 and 1,486 Canadians appeared as witnesses. The
highest attendances were in the Provinces of British
Columbia and Quebec, in each of which more than 3,000
people attended our meetings.

As its terms of reference make clear, the Special Joint
Committee on the Constitution of Canada is charged with
the responsibility of making a report to both Houses of
Parliament on proposals for change in the Canadian Con-
stitution, after hearing the views of the people from coast
to coast. No previous Parliamentary Committee has ever
held such an ambitious series of hearings in order to
acquaint itself with public opinion. In addition, the Com-
mittee developed a new procedure to encourage participa-
tion by the man in the street: instead of hearing as wit-

nesses only people who had prepared written briefs, the
Committee encouraged people to speak extemporaneous-
ly at its meetings from microphones placed on the floor.
After its initial experiences with audience reactions, it
established time limits on presentations: 15 minutes for
briefs of which there was advance notice, 10 minutes for
briefs where the notice was simultaneous with the meet-
ing, and 3 minutes for spontaneous contributions from the
floor. Normally after each formal brief there were short
questions from three Committee members, and then ques-
tions or comments were allowed from the floor. At its
best, where the comments were relevant and where there
was a divergence of viewpoint, the procedure produced a
dialogue of high quality.

Anyone who thinks about government today must real-
ize the necessity of expanding the traditional procedures
of parliamentary and executive decision-making. In gen-
eral, we Committee members feel that our experiment in
participation has been a considerable success, and that it
has made a contribution to the development of better
procedures of democratic government. We are of the view
that this exercise was highly successful in bringing Parlia-
ment into closer contact with the people, particularly in
the smaller centres, and that more frequent use should be
made of travelling Parliamentary Committees to meet the
people at large. Our procedure enabled us to learn a great
deal about Canada and the views of Canadians, from the
spoken words and the spontaneous reactions of audiences
and above all from the challenge of the dialogue itself—
and our learning was not restricted to problems of the
Constitution. At the same time we realize that meetings
such as ours have their limitations: they tend to attract
those people who are more vocal or more set in their
attitudes (and this is especially true of those who are most
likely to speak at the meetings), and are thus not so well
adapted to uncovering the views of the silent majority;
informal as they are by parliamentary standards, they
will have the full parliamentary panoply of transcription
of evidence, simultaneous interpretation, and rules of
order, and so may appear to be unduly inhibiting or
overly formal for some citizens; and, finally, the disadvan-
taged groups in our society (Indians, Métis, Eskimos, the
urban and the rural poor) are often not able, or do not feel
able, to conceptualize and express their grievances
against “the system’ in such a setting, if at all—they have
perhaps more need of social animators than of an investi-
gating committee. Our satisfaction in the success of our
hearings is thus tempered by our realization of their
inherent limitations.
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While the Committee has no way of determining with
scientific accuracy whether the attendance at the meet-
ings was representative of all of the communities visited,
our collective judgment, based both on our common
experiences and on what political insight we may possess,
is that we are entitled to state certain broad impressions
as to what Canadians generally feel about the future
shape of their country and its Constitution. The eloquence
and, at times, passion with which Canadians expressed
their basic feelings about their country added, as well, a
human dimension to the Committee’s mandate.

The principal constitutional events during the two years
of the Committee’s existence have been the Federal-Pro-
vincial Constitutional Conferences, especially the Confer-
ence in Victoria in June 1971. We are not discouraged by
the apparent deadlock of that Conference. We believe that
the governments of Canada have made a great deal of
progress in their negotiations, and that, the issue of social
policy apart, the Victoria Charter represents a consensus
among all the governments in a number of areas. More-

over, we believe that the very lack of complete accord at
Victoria points the way to final success, for it indicates the
necessity of a broadening of perspective to include the
totality of constitutional problems, and especially the
whole of the division of powers. Acting on this belief, we
here propose a general constitutional settlement.

As the product of a committee, this Report represents
the highest common factor of some thirty minds. It is not,
as a whole, a unanimous report. On most points there was
some divergence of opinion, on some points a great deal.
Probably no member of the Committee would personally
prefer the totality of the recommendations. Nevertheless,
we have hammered out an agreement which is at the
bottom at least a tolerable compromise to all the political
groupings on the Committee. To the extent that the Com-
mittee is a true microcosm of Canadian society, we may
hope that our agreement here will provide an acceptable
proposal for the principal streams of opinion in the
country.
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Chapter 3—Why a New Constitution?

The purpose of a constitution is to distribute the powers
of government according to the wishes of a particular
national community and to enunciate its fundamental
values and common goals. A constitution ought thus to be
both an inspiration and a mirror for its community. Of
these two ends, its inspirational role is the more impor-
tant. A community that is unable to justify its existence to
itself will eventually find that it cannot survive by struc-
ture alone.

Taken in this broad sense, a constitution may not be
contained entirely, or even largely, in a written document
or documents. It is not essential that it should be. What is
essential is that a people should understand, accept and
even love their form of government. Without the under-
standing of its people a constitution is meaningless. With-
out their affection it is dead.

The constitution of a particular people is in part deter-
mined by their history and circumstances, in part freely
chosen for its apparent merits. The Canadian people
chose responsible government largely by reason of their
history, a federal system by reason of their geography and
demography. The choice of a federal system made a writ-
ten document inevitable.

The process of conceiving and formulating a written
constitution in all its dimensions forces a people to a
clearer realization of their distinctive character and aspi-
rations. Once achieved, it provides a self-awareness which
reinforces the fundamental institutions and personality of
the people. As well, it is a national ideal to which the
thoughts and energies and passions of the people can—
and should—be directed.

The Canadian Constitution may be said to be at present
principally contained in the British North America Act of
1867. But we must note the limitations of this statement.
The original Act has itself been subject to direct amend-
ment many times, and it has also been indirectly amended
by the United Kingdom Parliament, by the Parliament of
Canada, and by the Provincial Legislatures according to
their respective powers. In addition, the effect of its vari-
ous sections has been greatly altered by decisions of the
Judicial Committee of the Privy Council and, since 1949,
of the Supreme Court of Canada. It has also been affected
by a myriad of administrative arrangements which have
been worked out between the Federal and the Provincial
Governments, including the establishment of Federal-Pro-
vincial Conferences. Moreover, it has been touched by the
ebb and flow of political and economic power between the

central and the regional governments under the influence
of wars, developments in transportation and communica-
tion, changes in business organization, and changing tax
yields. Finally, the theory and practice of responsible
government, which is the heart of our whole system of
government, was ignored entirely by the B.N.A. Act and
left to the realm of constitutional conventions.

Clearly, then, the B.N.A. Act has never been taken to be
the whole of the Canadian Constitution. Moreover, it has
not remained static even as law, and its total significance
has been considerably altered by socio-economic events.
Nevertheless, as formally amended and realistically inter-
preted, it is substantially the whole of our written consti-
tution and, more important, is the fundamental frame-
work in relation to which every part of the total
constitution must be seen. Rights and privileges of all
kinds, even responsible government itself, exist only inso-
far as they are not altered by the Act. We must therefore
judge the adequacy of our present Constitution by refer-
ence to the adequacy of the B.N.A. Act.

To take the position that the present Canadian Constitu-
tion is to be judged on the basis of the British North
America Act is not to confuse the totality of the Constitu-
tion with the Act. The Act is the keystone of the constitu-
tional arch, and its weaknesses are transmitted to the
whole structure. Thus the inadequacies of the B.N.A. Act
are those of the Constitution itself.

The measure of the inadequacy of the British North
America Act is that it does not serve Canadians fully as
either a mirror of ourselves or as an inspirational ideal.
As enacted in 1867, it did not attempt explicitly to set forth
any values or goals of that time except to adopt “a Consti-
tution similar in Principle to that of the United Kingdom.”
Whatever values it recognizes are implicit in that state-
ment, or have to be inferred from the governmental struc-
ture and division of powers it establishes.

Even the distribution of powers between the Imperial
and Canadian governments and between the Federal and
Provincial governments does not reflect the Canadian
reality of today: an independent, democratic, officially
bilingual, multicultural, federal state. The imperial power
of London over Ottawa in the Act was matched by that of
Ottawa over the provincial capitals. As one witness
remarked, “In the early years after Confederation, the
provinces were treated like colonies of Ottawa with limit-
ed powers of self-government.” (3.24:12)
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The B.N.A. Act can still be directly amended by an act
of the United Kingdom Parliament. The royal power to
disallow any Federal law within two years of its passage
(s. 56) and the Federal power similarly to disallow any
Provincial law (s. 90) are anachronistic today. They would
make a mockery of Canadian independence, and of the
distribution of governmental powers within Canada. In
the case of the royal power the British Government
undertook at the London Conference of 1929 not to use it
again, but it has not been removed from the Act. The
Federal power of disallowance has not been used since
1943, but also remains in the Act.

The role of the Supreme Court of Canada, the final
interpreter of all our laws since 1949, is nowhere men-
tioned in the Act. Moreover, although Canada officially
ceased to be part of the British Empire with the Statute of
Westminster in 1931, the only treaty power which is pro-
vided for in the Act is that of implementing Empire trea-
ties (s. 132). Then, too, the very limited provisions of
section 133, guaranteeing the right to the use of the Eng-
lish and French languages' in the Parliament of Canada
and in the Legislature of Quebec and in Federal and
Quebec courts, are no longer sufficient in a state dedicat-
ed to two official languages. Finally, the division of
powers no longer appears to be sufficiently functional.

Although the constitution of a colony is not an adequate
constitution for a nation, the British North America Act
could not be said to have been a failure. It was an ade-
quate enough constitution for the Canada of 1867—per-
haps, the only possible constitution for that day—and, it
has served us well as a basic framework of government—
though increasingly less well as the years have gone by. In
taking the position that Canada needs a new Constitution
now, we are far from criticizing what our statesmen have
wrought in the past.

A constitutional renewal now is all the more necessary
as a result of the popular interest which has developed in
the Constitution. This interest in the Constitution was,
perhaps, kindled by the “Quiet Revolution” begun by the

Lesage Government in the Province of Quebec in 1960. It
was recognized, and in turn augmented, by the Confeder-
ation of Tomorrow Conference sponsored by the Govern-
ment of Ontario in November, 1967 and by the constitu-
tional review formally undertaken by all the governments
of Canada at the Federal-Provincial Constitutional Con-
ference in February of 1968. This initial Constitutional
Conference has been followed by five others, several of
which were conducted in the full view of the people
through continuous radio and television coverage. We
believe that it has also been focussed and increased by the
apparent success of this Committee in obtaining wide-
spread participation across the country in our constitu-
tional dialogue, as described in Chapter 2. The Constitu-
tion has often appeared to people as a “Linus blanket” for
politicians unable or unwilling to act. We have also found,
however, considerable evidence of an understanding of it
as a positive means to meet new and challenging needs.

Moreover, the people now want a new constitution. The
limited goal of ‘“‘constitutional review” established by the
first Federal-Provincial Constitutional Conference in 1968
has long been outmoded. The only goal which is now
acceptable to most Canadians is a new constitution. An
expectation of change has been built up, and in our view
cannot be frustrated without serious consequences for the
national psyche. The process of review, once undertaken,
must lead irreversibly to a new constitution.

We are convinced that a new Constitution is essential to
a Canada with the kind of future Canadians envisage. The
present Constitution needs a fundamental recasting. It
needs to be rethought and reformulated in terms that are
meaningful to Canadians now. For this reason we call for
a new Constitution: one that is a new whole, even though
it may utilize many of the same parts. Our aim is not
novelty, so we have no hesitation in adopting what is
functional in the present Constitution. But we insist on a
new perspective which will embrace all the constituent
parts in a whole that is at the same time distinctively
Canadian and functionally contemporary.
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Chapter 4—Patriation of the Constitution

RECOMMENDATION

3. The Canadian Constitution should be patriated by a
procedure which would provide for a simultaneous
proclamation of a new Constitution by Canada and
the renunciation by Britain of all jurisdiction over
the Canadian Constitution.

The question of patriation was not explicitly dealt with
in the Victoria Charter, but is mentioned in conclusion 3
of the statement of conclusions of the Conference. Pre-
sumably, therefore, the fuller agreement on this subject at
the Conference in February, 1971 stands. Few things
would better symbolize the independence of Canada or
the coming of a new constitution than the patriation of the
Constitution from the United Kingdom of Canada.

At the same time it would be unwise to proceed with
patriation in the absence of agreement on an amending
procedure. The present amending procedure is humiliat-
ing to an independent state, but it is nevertheless effec-
tive. Amendment formally takes place by act of the Brit-
ish Parliament, which follows the constitutional
convention that the United Kingdom Parliament will
make any amendment to the British North America Act
which is requested by the Government of Canada. Such a
request of the Government of Canada is traditionally
preceded by a joint address of both Houses of the Parlia-
ment of Canada. Some argue that there is a secondary
convention that the Canadian Parliament will request
amendments only with unanimous consent of all the prov-
inces, or of the provinces affected where not all provinces
are involved. However, the British Parliament has shown,
by its refusal to entertain objections from Provincial Gov-
ernments in disputed cases, that it will follow the request
of the Canadian Parliament without reference to the
views of the Provinces. It seems therefore safe to assert
that, as a matter of mixed law and convention, the Parlia-
ment of Canada possesses the unilateral power to change
the Constitution. Nevertheless Parliament has not chosen
to exercise that power since 1949, and the Government of
Canada has sought the unanimous agreement of the Prov-
inces to the constitutional changes which have recently

been contemplated. This recent practice of seeking unani-
mous agreement makes a less rigid amending formula
desirable.

The legal procedures which the February Conference
evolved for patriation would operate as follows: following
agreement among the governments of Canada as-to an
amending formula and as to any substantive changes, the

Parliament of Canada and all the Provincial Legislatures
would pass resolutions authorizing the Governor General
to issue a proclamation containing the formula and any
substantive changes agreed to; before the issuance of the
proclamation the British Parliament would be asked to
take all necessary steps to ensure the legal validity of the
procedures including the nullification of any British stat-
utes, present or future, which purport to affect the
Canadian Constitution; finally, the Governor General's
proclamation would be timed to coincide with the effec-
tive date of the British renunciation of jurisdiction.

The complexity of these procedures results from the
desire, on the one hand, to avoid having a new Canadian
Constitution brought into being solely by an act of the
British Parliament, and the fear, on the other hand, that,
if it was not so grounded, there might be a legal gap which
might conceivably lead to a court’s invalidating the whole
new Constitution. The effect of the agreed procedures is
to have the negative action which removes Canada from
the jurisdiction of the British Parliament and the positive
action by which we proclaim our new Constitution occur
simultaneously so that both legal continuity and national
autonomy are safeguarded.

There are no precedents in such an area, and one can
only speculate about possible judicial reaction to the
procedures. Nevertheless, since there is no apparent def-
iciency in them, it is hard to believe that any Canadian
judge would strain language or law to invalidate them,
since they would represent the solemnly expressed will of
all the legislative bodies in Canada. We are therefore
prepared to accept the suggested procedures for patria-
tion of the Constitution without any fears that they would
not be legally viable.
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Chapter 5—Amendments to the Constitution

RECOMMENDATION

4. The formula for amending the Constitution should
be that contained in the Victoria Charter of June
1971, which requires the agreement of the Federal
Parliament and a majority of the Provincial Legisla-
tures, including those of:

(a) every province which at any time has con-
tained twenty-five percent of the population of
Canada;

(b) at least two Atlantic Provinces:

(c) at least two Western Provinces that have a
combined population of at least fifty percent of the
population of all the Western Provinces.

The new amending formula is contained in articles 49 to
57 of the Victoria Charter. The formula is as follows: in
general, constitutional amendments would require a reso-
lution of consent at the Federal level, plus the consent of
the Legislatures of a majority of the Provinces including
(a) the Legislature of any Province now containing at least
25 per cent of the population of Canada, and of any other
province that hereafter reaches the same percentage of
the population; and (b) the Legislatures of at least two
Provinces west of Ontario providing that the consenting
Provinces comprise 50 per cent of the population of the
Provinces west of Ontario; and (c) the Legislatures of at
least two Provinces east of Quebec. The only exceptions
to the preceding formula are as to matters peculiar to the
constitutions of Parliament or of the Provinces or of con-
cern to less than all the Provinces. In effect, a constitu-
tional amendment would require the agreement of the
Federal Parliament, of the Legislatures of Ontario and
Quebec and of two Atlantic and two Western provinces,
with a special rider as to the composition of the two
Western provinces that we shall have to look at closely.

To our mind the new formula is a substantial improve-
ment over the Fulton-Favreau Formula. While that For-
mula may have appeared to require for constitutional
amendment only the agreement of the Federal Parliament
and of the Legislatures of two-thirds of the Provinces
representing 50 per cent of the population of Canada
according to the latest census, actually the amendment of
any important section of the British North America Act
would have required the agreement of all the Provincial
Legislatures, since included in the category requiring
unanimous agreement were all the powers in sections 91,
92 and 93 of that Act (except that the consent of New-

foundland would not have been required for amendments
to section 93). In effect, therefore, the earlier formula
would have required unanimous agreement on all matters
of moment, whereas the new one is content with the
approval of six provinces on a weighted basis. The theory
on which the Fulton-Favreau Formula was based was
that each province has an equal right to a veto, since each
is equally a province.

In our view what was objectionable about the Fulton-
Favreau Formula was this rigidity. We are of the opinion
that an amending formula must be a blend of rigidity and
flexibility, and that the lower the number of provinces
with veto power over amendments the more satisfactory
the formula is likely to be. In fact, our only criticism of the
new formula is the element of rigidity which is incorporat-
ed in the requirement concerning the consent of the West-
ern Provinces.

We have no fault to find with lodging a veto power in
the legislatures of provinces which contain at least 25 per
cent of the population of the country. Provinces which
represent that sizeable a proportion of the population can
reasonably expect that their consent will be necessary for
constitutional amendment. Since Ontario and Quebec
would now acquire a veto on this basis, they will on the
formula never lose that veto even if their population
should dip below the 25 per cent proportion in the future.
Moreover, it is only fitting that any province that hereaf-
ter contains 25 per cent of the population should also gain
a veto.

The only problem is with the position gained by British
Columbia. The requirement for the weighted consent of
the Western Provinces is to the effect that consent is
required from two Provinces comprising 50 per cent of
the population west of Ontario. Some present population
projections suggest that British Columbia will possess
more than 50 per cent of the population of the Provinces
west of Ontario at some point in the 1990s. At such a time
even the agreement of the other three Western®Provinces
would not be sufficient to carry an amendment without
the consent of British Columbia. The affirmative adher-
ence, however, of British Columbia would still not be
enough to carry an amendment without the support of
another Western Province.

On the question of the role of the Senate in the amend-
ment procedure at the Federal level there is a case for the
position that the Senate should not be consulted at all
with respect to constitutional amendments, on the ground
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that the protection of regional interests (which is the
raison d’tre of the Senate) would already be provided for
by the requirement of provincial consent. However, it
appears to us that there would remain a need for the
protection of regional interests by the Senate, since the
amending procedure contemplates the possibility of the
passage of a constitutional amendment against the will of
two Atlantic and two Western provinces. The Senate
could fulfill a useful role by acting as a safeguard for the
interests of dissenting provinces.

On the other hand, it would be undesirable to allow the
Senate an absolute veto over an amendment which was
desired by the required majority of provinces and by a
majority of members of the House of Commons. We there-
fore agree with the proposal of Article 51 of the Charter
that the Senate veto over constitutional amendments
should be limited.

In sum, we endorse the proposed amending formula as
a feasible approach to constitutional amendment, and
would not expect to see its general terms substantially
improved on, no matter how long intergovernmental
negotiations were carried on. Such an amending formula
would have not only a long-range value as an effective
means of future amendment, but also an enormous
immediate value. Until now, the Federal-Provincial Con-
stitutional Conferences have proceeded on the basis that
unanimous agreement is required for any proposal to be
adopted. The lack of unanimity among the various gov-
ernments has therefore resulted in a lack of agreement on
substantive proposals. The immediate adoption of this
formula of amendment would thus provide a new proce-
dural rule for the conduct of future Conferences.

We would merely add that we understand the formula
to leave open the question of delegation of powers, and we
shall consider this question in Chapter 17.

= —
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Chapter 6—The Preamble to the Constitution

RECOMMENDATION

5. The Canadian Constitution should have a preamble
which would proclaim the basic objectives of
Canadian federal democracy.

In the course of this Report we make a number of
references to matters which ought to be included in the
preamble to a new Canadian Constitution. We thus pro-
pose the inclusion in the preamble of the following basic
objectives of our society: a federal system of government
within a democratic society; the enhancing of basic
human rights; developing Canada as a bilingual and mul-
ticultural country; recognition of Canada’s native peoples;
the promotion of economic, social and cultural equality;
the reduction of regional disparities; the advancement of
Canada as a free and open society based on the consent of
its people; the striving for world peace and security.

As we have mentioned earlier, a Constitution ought to
reflect its community. The preamble in any Constitution
can play an important role as a source of inspiration to a
country. It can state in the broadest possible terms the
objectives and aspirations of the society it governs. A
preamble is not legally binding in the narrow sense, yet, if
it can achieve an enduring statement of national ideals, it
may have a greater psychological value for citizens than
any other part of the document.

It may seem to some that Canadians have no need for
an inspirational chord in the Constitution. They some-
times argue that we should have a written Constitution,
but without any preamble. This, they claim, would be
more reflective of the view Canadians have of themselves:
dependable, unpretentious—at worst, colourless, at best,
solid gray.

We do not feel that this view of Canada reflects the
Canada of the 1970s—if, indeed, it ever reflected Canada.
The question of whether or not our Constitution ought to
have a preamble should be decided in principle before we
worry about whether or not we are simply aping any
other country.

We support the inclusion of a preamble in the new
Canadian Constitution. The preamble is the only place in
the Constitution where we can state in broad language
what kind of a country Canada is and what it aspires to
be. The rest of the Constitution, which will be subject to
judicial interpretation, must be drafted with some preci-
sion and particularity. The preamble, on the other hand,
gives us the broad directions in which we are going; it is

not a detailed route map. As the Federal Government’s
position paper The Constitution and the People of
Canada puts it at page 4:

The first element in Canada’s Constitution, in the
view of the Government of Canada, should be a state-
ment—a preamble—on the objectives of the federa-
tion. The basic role of the Constitution is, of course, to
define the system of law and of government which
shall prevail in Canada. But before doing this, the
Constitution must express the purpose of Canadians
in having become and resolving to remain associated
together in a single country, and it must express as far
as this is possible in a constitution what kind of coun-
try Canadians want, what values they cherish, and
what objectives they seek.

To no inconsiderable degree this is a matter of ref-
lecting in the Constitution what kind of nation
Canada is: a free people in a free society; a country
characterized by rich diversity, in linguistic communi-
ties, cultural heritages, and regional identities; a coun-
try where individual fulfilment is the fundamental
goal of society; and a country where individual
Canadians look to the state not simply as a vehicle by
which to serve their own self-interest, but as a vehicle
by which they can contribute to the well-being of
other Canadians.

The Constitution ought also to reflect, in its state-
ment of objectives, what Canadians expect of their
country in the future: a country which will preserve
its essential characteristics while accepting and nour-
ishing the dynamics of change; a country which seeks
both to enlarge and to make more nearly equal the
opportunities available to all Canadians, wherever
they live and whatever their background; and a coun-
try which seeks to contribute to the well-being of the
peoples of the world, as well as to the interests of its
own citizens. These are the perspectives which the
federal government would hope to see in any state-
ment of objectives for the Constitution of Canada.

We can readily understand why agreement on a specific
text of a preamble cannot be easily reached. Like any
other part of the Constitution the version finally accepted
will require give-and-take on the part of all governments
in Canada. We feel, however, that the necessary drafting
skills and the necessary political will to make the pream-
ble a reality exist. The road to a preamble is not impassa-
ble, only difficult.
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We feel that the preamble to the new Canadian Consti-
tution should include these basic objectives for Canada:

1. To establish a federal system of government within a
democratic society;

2. To protect and enhance basic human rights;

3. To develop Canada as a bilingual and multicultural
country in which all its citizens, male and female,
young and old, native peoples and Meétis, and all
groups from every ethnic origin feel equally at home;

4. To promote economic, social and cultural equality
for all Canadians as individuals and to reduce
regional economic disparities;

5. To present Canada as a pluralistic mosaic, a free and
open society which challenges the talents of her
people;

6. To seek world peace and security, and international
social progress.

The details of our recommendations in connection with
the Preamble are set out below, particularly in recommen-
dations 6, 10, 27, 29, 30, 31 and 32.
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PART II—THE PEOPLE

Chapter 7—Self-Determination

RECOMMENDATIONS

6. The preamble of the Constitution should recognize
that the Canadian federation is based on the liberty
of the person and the protection of basic human
rights as a fundamental and essential purpose of
the State. Consequently. the preamble should also
recognize that the existence of Canadian society
rests on the free consent of its citizens and their
collective will to live together, and that any differ-
ences among them should be settled by peaceful
means.

7. If the citizens of a part of Canada at some time
democratically declared themselves in favour of
political arrangements which were contrary to the
continuation of our present political structures, the
disagreement should be resolved by political
negotiation, not by the use of military or other coer-
cive force.

8. We reaffirm our conviction that all of the peoples of
Canada can achieve their aspirations more effec-
tively within a federal system, and we believe
Canadians should strive to maintain such a system.

The principle of self-determination, while not entirely
new in Canadian history, has had a new currency-in
Quebec since 1960.

Some Quebekers, even while opting for a renewed fed-
eralism, see a recognition of self-determination as a
strengthening of democracy, as a kind of guarantee of
freedom for their political options. Others demand recog-
nition of the right because they want recognition of their
present political option: the separation of Quebec from
Canada. Their major spokesman, the Parti Québecois, has
made the exercise of right of self-determination the cor-
ner-stone of its creed.

On the world scene, the right of self-determination for
nations was used in the settlement after the First World
War, and was enshrined in Chapter I, Article 1 of the
United Nations Charter in San Francisco in 1945: . .. re-
spect for the principle of equal rights and self-determina-
tion of peoples.” Most of the former colonies, particularly
in Africa, have invoked that Charter provision to claim
and gain independence. In addition, the General Assem-
bly of the United Nations adopted the International Cove-
nant on Civil and Political Rights in 1966, which affirmed
the principle as follows: “All peoples have the right of
self-determination. By virtue of that right they freely

determine their political status and freely pursue their
economic social and cultural development.” (Article 1). U
Thant, while Secretary-General of the United Nations,
took the position that membership in the United Nations
establishes beyond question the fulfilment of self-determi-
nation for the peoples of a State.

The right to secede as an expression of self-determina-
tion is not generally recognized in federal constitutions.

The majority of definitions of ’nation’ or ’people’ by
political scientists stress four conditions: a largely homo-
geneous population, a common language, a common terri-
tory and a common history. In examining the demograph-
ic map of Canada, we can perhaps find a number of
nations in this sociological sense. However, in practical
terms the problem focusses on Quebec, and this gives rise
to the question of the relationship between self-determina-
tion for a people and self-determination for a province. In
our view, the two are not equivalent, since the former is a
natural entity and the latter an artificial one.

The French-Canadian people is not coextensive with the
boundaries of the Province of Quebec. On the one hand,
the nation extends beyond the boundaries of the Province
into eastern and northern Ontario and northern New
Brunswick. On the other hand, there are within the Prov-
ince of Quebec other groups which would possess an
equal claim with Francophones to self-determination: we
refer, for instance to the one million Anglophones, who at
least in the western part of the province have sufficient
geographic cohesion to constitute viable communities.
Thus, even if we accepted the view that the contiguous
French-speaking community of Canada were a ‘“people”
with the right of self-determination, we can see no feasible
legal formula for self-determination on the basis of pro-
vincial boundaries.

We are therefore of the view that it would rather be
appropriate to recognize self-determination as a right
belonging to people. Hence we recommend that the
preamble of the Constitution should recognize that the
Canadian federation is based on the liberty of the person
and the protection of fundamental human rights as a
fundamental and essential purpose of the State. Conse-
quently, the preamble should also recognize that the exist-
ence of Canadian society rests on the free consent of its
citizens and their collective will to live together, and that
any disagreements should be settled by peaceful means.
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The constitutional considerations we have advanced
would not in our view predetermine the response of a
Federal Government which might be confronted with a
clear majority of a total provincial electorate in favour of
independence. For such a case we advocate negotiation
and reject the use of military or other coercive force. We
cannot imagine that any Federal Government would use
force to prevent the secession of a region which had
clearly and deliberately decided by a majority of the total

electorate to leave Confederation. But the reluctant
acceptance of a fait accompli is a matter for political
bargaining rather than for constitutional drafting.

In conclusion, we reaffirm our conviction that all of the
peoples of Canada can achieve their aspirations more
effectively within a federal system, and we believe that
Canadians should strive to maintain such a system.

o
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Chapter 8—Native Peoples

RECOMMENDATIONS

9. No constitutional changes concerning native peo-
ples should be made until such time as their own
organizations have completed their research into the
question of treaty and aboriginal rights in Canada.

10. The preamble of the new Constitution should affirm
the special place of native peoples, including Métis,
in Canadian life.

11. Provincial governments should, where the popula-
tion is sufficient, consider recognizing Indian lan-
guages as regional languages.

12. No jurisdictional changes should be made in
administrative arrangements concerning Indians
and Eskimos without consultation with them.

The legislative authority of the Parliament of Canada
over native peoples comes from section 91(24) of the Brit-
ish North America Act. This heading of legislative power
is in the following terms: “Indians, and Lands Reserved
for the Indians.” The courts have included Eskimos in the
definition of ‘Indians’. We heard evidence across Canada
from native peoples in almost every province and territo-
ry, from their organizations and from individuals. We also
heard from many other Canadians who were, almost
without exception, very sympathetic to the hopes and
aspirations of the native peoples of Canada.

There is already a Standing Committee of the House of
Commons on Indian Affairs and Northern Development.
Our limited function is to assess the constitutional posi-
tion of native peoples. In a sense it is somewhat arbitrary
to separate the constitutional aspects of the status of
native peoples from the very real and often stark plight in
which many of them find themselves. Witnesses from the
native peoples opened the eyes of the Committee to the
need to do justice to these “first Canadians”. Certainly we
were moved by the eloquence and obvious sincerity of the
many witnesses, both native peoples and other Canadians,
who pleaded this cause. Generally, the mood of native
peoples was positive about their role in the future of
Canada. But this attitude of optimism was tempered by
the hard realities of the life many native peoples are
forced to lead. The attribution of blame for this condition
is not so important as the recognition of its existence. In
this context the words of a native peoples’ witness are
most apt:

We are a people with special rights guaranteed us by
promises and treaties. We do not beg for these rights,
nor do we thank you. We do not thank you for them
because we paid for them, and God help us, the price
we paid was exorbitant. We paid for them, with our
culture, our dignity, our pride and self-respect. We
paid, we paid and we paid until we became a beaten
and poverty-stricken race. (3.3:7)*

There are at least two general approaches to the consti-
tutional position of native peoples. One is to view the
native people as collectivities. Those who prefer to follow
this approach, and it does appear preferable to many of
the native peoples themselves, lay great stress on treaty
rights and aboriginal rights. This approach, generally
envisions two positions: (1) individual or collective legal
claims for treaty and aboriginal rights enforceable in the
courts; and (2) solemn undertakings of the people of
Canada to the native peoples as matters of justice and
equity between two collectivities. The native peoples are
now in the process of discovering through community
awareness and research the extent of their legal and
equitable claims against the Government of Canada.

Some Canadians, on the other hand, favour a “Bill of
Rights approach”. This would guarantee to the native
peoples equality before the law and protection against
discrimination based on their race or creed. Some wit-
nesses favoured this; others criticized it as a strictly
egalitarian approach. They maintained that what the
native peoples require, certainly for the foreseeable
future, is equality-plus, or as one witness referred to it,
“citizen-plus”. While it may be theoretically arguable that
equality as a principle might be violated by any notion of
different status for native peoples, the history of our
present constitution indicates that Indians and Eskimos
(as a class of people) have already been in a unique
legislative position under the B.N.A. Act for one hundred
and four years. In any event, it is difficult to see how
Indians, broadly speaking, have any real equality with
white men in relation to the total social dimension in
which they live. To advocate the possibility to even great-
er real injustice in the name of a formal, legal equality
would be folly.

*These references refer to the Committee’s Minutes of Proceed-
ings and Evidence. The first number refers to the session of the
28th Parliament, the second to the issue number of the Minutes
and the third to the page in that issue.
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Several witnesses indicated to the Committee that inso-
far as purely legal considerations are concerned Indian
rights may vary considerably across Canada. Broadly
speaking, the mechanism of treaties was used for Indians
to surrender or extinguish their rights to the land in most
of Western Canada and nearly all of Ontario. On the other
hand, this technique was not followed in British
Columbia, Eastern Canada, or the Territories. One possi-
bility suggested to us was “different options . .. for differ-
ent groups, for instance, treaty Indians and non-treaty
Indians.” (3.88:22)

We were heartened by the growing political conscious-
ness of native peoples, and their attempts to deal with
their problems through their own organizations. In fact,
our major recommendation in this field springs from the
Committee’s acceptance of a major theme of virtually all
briefs presented by native peoples’ organizations and
many of those by individual native peoples. The National
Indian Brotherhood told us:

It is thus obvious that any changes in the Constitu-
tion affecting Section 91(24) or even other classes of
subjects will have an effect on the Indian People of
Canada. The Indian people not only have particular
rights which are presently recognized under the Con-
stitution but submit that they have certain rights
which must be protected.

The Indian People, however, agree that the situation
has evolved. New problems have arisen, and a change
has taken and is taking place among the Indians. But
they must control their destiny. They must participate
in determining their constitutional status.

However, we are not yet in a position to recommend
in its entirety the proper legal framework for our
development as a people.

The issues at stake are far too important for unpre-
pared or unwise action. Aware of the principle that
they themselves must forge their destiny, the Indian
people must be given the time to assess not only in
legal terms but in social and modern terms who they
are, what they have and where they want to go before
any action which will dramatically affect these con-
siderations, including constitutional change, is taken.

The Indian people have established research com-
mittees in each province and territory precisely to
thoroughly investigate and research Indian Rights
and Treaties. A National Committee on Indian Rights
and Treaties, a committee of the National Indian
Brotherhood, has also been established.

The objective of these research committees is to
thoroughly document all Indian rights, treaty and
non-treaty and enable the Indian people to make deci-
sions as to their future with adequate and factual
knowledge of their rights.

To require us to act in any definitive sense in regard
to the Constitution at this point, therefore, is prema-
ture and unfair. To act without decisions from the
Indian people in regard to their future is
unacceptable.

We need time and this is the central message of this
brief (3.88:56).

The Committee therefore recommends that there be no
constitutional change made with respect to section 91(24)
of the B.N.A. Act, concerning “Indians, and Lands
Reserved for the Indians”, until such time as the native
peoples’ organizations have completed their research and
study into the whole question of treaty and aboriginal
rights in Canada. We were told by the National Indian
Brotherhood, as one of the native peoples’ organizations
involved, that it might be ready to come forward with
recommendations early in 1972. We feel confident that,
with the new sense of direction and urgency imbuing
native peoples’ organizations, their recommendations will
be made within a reasonable time. At that time the Gov-
ernment of Canada should enter into extensive consulta-
tions with the native peoples before any change is made in
legislative jurisdiction over them.

We also recommend that the native peoples of Canada,
including Métis, be recognized in the preamble of the new
Canadian Constitution as one of the groups composing
the Canadian nation as a means of reaffirming the special
obligation that Canadians feel towards the native peo-
ples of this land.

We further recommend that, in view of the rising birth
rate of native peoples, particularly in western Canada,
Provincial Governments should, where native peoples are
numerous enough, give consideration to making their lan-
guages regional languages. We shall consider the question
of regional languages more fully below, but in this context
we commend the recommendations made by the House of
Commons’ Standing Committee on Indian Affairs and
Northern Development as a practical first step towards
preservation of the languages of the native peoples of
Canada. That Committee recommended in its Fifth
Report tabled in the House of Commons on June 30, 1971:

That the language of instruction at the pre-school
level and up to the first or second year of primary
school should be in the language of the local Indian or
Eskimo community with secondary and tertiary lan-
guages English and/or French being introduced
gradually through the pre-school and primary period
and that courses linked to the local Indian or Eskimo
culture continue to be taught in the local language
throughout the primary level of school.

That decisions regarding the initial languages of
instruction and the timing of introduction of second-
ary and tertiary languages should only be made after
consultation with, and clear approval from a majority
of parents in the communities concerned. (Votes and
Proceedings, June 30, 1971, p. 763).

The Standing Committee on Indian Affairs and North-
ern Development also made some 15 other recommenda-
tions which we endorse. Some of these favour, in general
terms, programs like advancing pre-school instruction of
Indian and Eskimo children to the three-year-old level;
encouraging local day schools rather than residential
ones; providing for flexibility in the timing of vacations;
allowing, where possible, boarding students to get home
for Christmas; and gearing vocational programs to the
needs of the areas in which young native people live.
These recommendations, some of which are already part
of Federal Government policy, are designed to meet a
problem in native peoples’ education which the Standing
Committee described in these terms:
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Something was drastically and basically deficient in
an education system or systems with a school drop-
out rate of more than four times the national average
serving a population of which 40% to 50% of the adult
males were unemployed or underemployed, and of
which an even higher percentage of young people, in
some communities 80% to 90%, were unemployed for
a good part of the year (ibid. p. 761).

In addition to these administrative and legislative
suggestions of the Standing Committee we would like to
draw attention to two specific recommendations of that
Committee with broadly constitutional implications:

That the Government should continue its policy that
no transfers of education programs from the federal
level to provincial systems take place without the
express and clear approval of the majority of the
parents in each community concerned. (ibid. p. 763).

We wish to make it perfectly clear that we are not
recommending how any programs should be transferred,
if, indeed, any should be transferred at all. The other
recommendation of the Standing Committee was:

That all curriculums [sic] within the federal pro-
gram be revised to include:

a) substantially more Indian history including
Indian contributions to the economy, science, medi-
cine, agriculture, exploration, etc.

b) special courses in Indian culture, music, art,
handicrafts, etc. and that pressure be brought upon
the respective provincial systems to inaugurate
similar reforms wherever Indian children are being
taught (ibid.)

We agree with these views.

We were also advised by many witnesses representing
the Métis people of Canada that they consider themselves
in a sort of cultural and constitutional “no man’s land”.
Neither white nor Indian, neither a Federal nor a Provin-
cial legislative responsibility, they told us they suffered
from social ostracism because of their race, and adminis-
trative indifference because of their legal status. As one
Métis witness put it:

We are presently toc disadvantaged culturally and
socially to be able to avail ourselves of the opportuni-
ties available, and we want to correct this inequity.
Sociologically, culturally and ethnically the majority
of Métis have a strong Indian identity, and other than
in legal terms most of us are as much Indian as those
who are covered by treaty. At the same time, we do
not enjoy the advantages of treaty Indians and suffer
all the disadvantages since we share a poverty culture.
(2.9:122).

While there are many legal niceties involved in the prob-
lem of the social, cultural, biological and ethnic definition
of a Métis, we prefer to see the problem, constitutionally,
in broader terms. We believe a recognition of native peo-
ples ought to be included in the preamble of a new consti-
tution, and that ‘native peoples’ in this context should
expressly include Métis. This is not to specify that Métis
should necessarily be treated identically with Indians and
Eskimos in all respects, but rather to indicate that they
too have a right to special care and attention by
Canadians.

In many respects the native peoples of Canada are a test
of Canadian society: a test of its compassion to reach out
for new and deeper values of tolerance and friendship; a
test of its laws to do justice to the weak and the few; a test
of its willingness to share the nation’s wealth, and to give
equality of opportunity a chance, freedom a new birth,
and self respect a new home in the minds and hearts of
Canada’s native peoples.
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Chapter 9—Fundamental Rights

RECOMMENDATIONS

13. Canada should have a Bill of Rights entrenched in
the Constitution, guaranteeing the political free-
doms of conscience and religion, of thought. opinion
and expression, of peaceful assembly and of
association.

14. The Bill of Rights should include a provision requir-
ing fair and equitable representation in the House of

Commons and in the Provincial Legislatures.

15. The right to citizenship, once legally acquired.
should be made inalienable under the Bill of Rights.

16. The individual person should be constitutionally
protected in his life, liberty and the security of his
person so as not to be deprived thereof except in
accordance with the principles of fundamental
justice.

17. The individual person should be constitutionally
protected against the arbitrary seizure of his proper-
ty. except for the public good and for just
compensation.

18. The Constitution should prohibit discrimination by
reason of sex, race, ethnic origin, colcur or religion
by proclaiming the right of the individual to equal
treatment by law.

19. Discrimination in employment. or in membership in
professional, trade or other occupational associa-
tions, or in obtaining public accommodation and
services, or in owning, renting or holding property
should also be declared contrary to the Bill of Rights.

20. Other provisions already contained in the Canadian
Bill of Rights (1960) protecting legal rights should
also be included in the Constitutional Bill of Rights:
protection against unreasonable searches and sei-
zures, the right to be informed promptly of the
reason for arrest, the right to counsel, the right to
habeas corpus, protection against self-crimination,
the right to a fair hearing, the right to be presumed
innocent and not to be denied reasonable bail with-
out just cause. the right to an interpreter, the pros-
cribing of retroactive penal laws or punishments,
and the right not to be subjected to cruel and unusu-
al punishment.

21. The rights and freedoms recognized by the Bill of
Rights should not be interpreted as absolute and

unlimited, but should rather be exercisable to the
extent that they are reasonably justifiable in a
democratic society.

The Committee endorses the agreement of the govern-
ments of Canada to entrench in the Constitution certain
basic political rights (Articles 1 to 9 of the Victoria Chart-
er) but urges that other rights also be included in a consti-
tutional Bill of Rights.

No one in Canada seriously questions the necessity of
protecting fundamental human rights such as those recog-
nized in a limited way by the present legislative Canadian
Bill of Rights, but some witnesses before the Committee
took the position that such protection should be left
entirely to the good faith of legislative bodies, since in a
democracy they presumably reflect the prevailing popu-
lar will. In plain words the argument was that we can do
no better than to trust democracy.

The Committee believes that this argument would iden-
tify democracy with the majority opinion of the moment,
and that the true interests of democracy do not lie in such
a facile identification with every majority. What democra-
cy requires is that a continuing popular majority must
prevail, and it is by no means inconsistent with democra-
cy to erect safeguards to ensure that a majority is a
continuing one before it may be allowed to interfere with
certain long-established rights. Democracy cannot lose by
being forced to have second thoughts on some matters of
great moment; in fact this is the rationale of the power
which our system of government gives to oppesition par-
ties to delay government legislative programs.

It is true that an entrenched Bill of Rights must be
interpreted by courts, and one can theoretically proceed
to an infinite regression as to which has the final word, a
court which has the right to interpret what a legislature
enacts or a legislature which has the right to amend a
judicial interpretation. But in reality courts in a democrat-
ic society always eventually accept what the majority
wants, if only because the political representatives of the
majority will ensure that judicial appointees share their
philosophy. Moreoever, the legislative process of reversal
of judicial interpretation through constitutional amend-
ment, though cumbersome, is also assured to the majority.

We admit that an entrenched Bill of Rights would limit
legislative sovereignty, but then parliamentary sovereign-
ty is no more sacrosanct a principle than is the respect for
human liberty which is reflected in a Bill of Rights. Legis-
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lative sovereignty is already limited legally by the distri-
bution of powers under a federal system and, some would
say, by natural law or by a common-law Bill of Rights.
The kind of additional limit on it which would be imposed
by a constitutional Bill of Rights is not an absolute one,
for a Bill of Rights constitutes rather a healthy tension
point between two principles of fundamental value, estab-
lishing the kind of equilibrium among the competing
interests of majority rule and minority rights which is in
our view of the essence of democracy.

We do not agree with the allegation that the proposal for
a Bill of Rights conceals a hidden enlargement of Federal
powers. Indeed, we believe that Federal jurisdiction is
more likely to be expanded by the judiciary in the absence
of a Bill of Rights. The Federal criminal law power, for
instance, has been considerably bolstered in recent years
by courts which have had no other way of striking down
provincial laws they considered unfair to individuals than
by bestowing jurisdiction on the Federal Parliament. The
fact is that the losers in the “power game” under a Bill of
Rights are the totality of governments and the winners are
the people. For us, this is as it should be.

We see a Bill of Rights which is entrenched in the
Constitution serving as a guarantee to individuals that
democracy does not mean ruthless uniformity, as a
symbol to minorities that their reasonable autonomy will
be respected, and as a sign to the whole people of a
wholesome rationality in a world often given to a cease-
less struggle for power.

The fundamental rights which the governments of
Canada have agreed to entrench in the Constitution are
the following:

freedom of thought, conscience and religion,

freedom of opinion and expression, and freedom of
peaceful assembly and of association

(Article 1 of the Victoria Charter)

We would have preferred not to have freedom of thought
linked solely with freedom of conscience and religion,
since it actually has (and presumably is intended to have)
a wider application, and as located it might run afoul of
the ejusdem generis (same genus) rule of interpretation.
We believe it should rather be linked with freedom of
opinion and expression.

We note the absence of any specific reference to free-
dom of the press, presumably on the ground that it is
merely a special case of the freedom of expression. That
seems to us to be its appropriate location, since we do not
see the press as having special rights beyond those of
ordinary citizens.

Articles 4 to 8 of the Victoria Charter establish the
principles of universal suffrage, free democratic elections,
five-year maximum terms and annual sessions for the
House of Commons and the Legislatures, and the right
not to be discriminated against either as an elector or as a
legislator. However, at the theoretical level these rights
are not complete without the right to representation on
the basis of population, and at the practical level there is a
need for a guarantee of this right in Canada, since most
Provincial Legislatures do not give adequate representa-
tion to urban residents. As a consequence, urban resi-
dents across Canada feel that their needs are being

neglected by their Provincial Governments, and in their
frustration are demanding action by the Federal Govern-
ment to solve their problems. Such popular demands for
Federal action in fields of Provincial responsibility threat-
en to undermine the jurisdiction of the Provincial Legisla-
tures, and a constitutional guarantee of representation on
the basis of population in the Legislatures would thus be
in the Provincial interest.

We regard this matter so seriously that we strongly urge
the inclusion of a provision for fair representation in the
Bill of Rights. As we see it, it would assist in the preserva-
tion of the Provinces as strong entities. We believe it is
also important that the Federal Government be relieved
of the psychological pressure to solve problems which
functionally or otherwise belong at the Provincial level.

Of course, the standard to be applied in the determina-
tion of fair representation need not be an absolute one.
The variation of 20 per cent from the quantitative norm
which is tolerated by present Federal law is probably
justifiable in a large country with a small population, but
the 40 per cent divergence of population which it allows
between the most and the least populous constituencies
seems to us to be about the maximum desirable. All of the
Provinces have such small population densities that an
absolute standard of equality would prevent proper ser-
vicing of rural districts by their elected representatives.
At present, however, the injustice appears to us to work
the other way.

The one unfortunate result of a constitutional standard
of fair and equitable representation might be the unre-
stricted assumption by the judiciary of the setting of
standards of fair representation, with consequent uncer-
tainty in the legislative process. This could be avoided by
establishing in the Constitution a standard of, say, 20 per
cent, as the maximum permissible variation from the
norm. Any Bill of Rights guarantee of “rep by pop” would
have, of course, to be made subject to other constitutional
provisions protecting minimal provincial representation
in the Federal Parliament.

Another omission from the Victoria Charter relates to
citizenship. In Canada, a nation of immigrants, it is entire-
ly fitting that the Constitution should provide that citizen-
ship, once legally acquired, should be inalienable.

There are other unfortunate omissions from the Chart-
er. They are especially striking because they derogate
from the proposals for a constitutional Bill of Rights
presented by the Government of Canada in 1969, and
from the safeguards in the present Canadian Bill of
Rights. We have in mind guarantees of procedural justice
concerning the right of the person to life, liberty, and the
security of his person and of his property.

We should like to avoid the use of the phrase ‘“‘due
process of law” entirely, because it is a phrase which has
no tradition in our law, despite its incorporation in the
1960 Bill of Rights, and because of its unfortunate inter-
pretation in the United States under substantive due pro-
cess. At its worst this phrase gave judges leeway to substi-
tute their socio-economic views for those of legislatures.
In our view it is more desirable to use another phrase
found in the Canadian Bill of Rights, “the principles of
fundamental justice.” We therefore propose the following
guarantee:
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The right of the individual person to life, liberty,
and security of his person, and the right not to be
deprived thereof except in accordance with the princi-
ples of fundamental justice.

We would also add a protection against arbitrary seizure
of property. In order to allow the maximum latitude for
economic decisions by legislatures, we would protect the
individual person only where his property was taken con-
trary to the public good or without just compensation.
Our proposal is as follows:

The right of the individual person to the enjoyment
of property, and the right not to be deprived thereof
except in accordance with the public good and for just
compensation.

All of these rights are classed, both by the Canadian Bill
of Rights and by the Federal constitutional proposals,
among political rather than legal rights. In our view they
are genuinely political rights, because they are necessary
for the preservation of democratic society, and for the
fostering of its highest ideals. None is legal in the sense of
being limited to court processes, as are the strictly legal
rights. Even if the governments of Canada should decide
not to include legal protections in the Bill of Rights, in our
view the rights to life, liberty, and the reasonable enjoy-
ment of property should be guaranteed as fundamental
human rights.

We also believe it essential that the Bill of Rights state
that no person shall receive unequal treatment by reason
of sex, race, colour, ethnic origin or religion. Many wit-
nesses who appeared before us argued convincingly for
equal treatment for women before and in the law and its
administration. We also received many representations by
native peoples about various forms of racial and ethnic
discrimination. The Bill of Rights in a new Canadian
Constitution should render any discrimination in the legal
system unconstitutional, by prescribing positively:

the right of the individual person to equal treatment
by the law.

A large area of the discrimination against all these
groups of Canadians lies in the area of private morality
and individual mores. To the extent that Bill of Rights
provisions can give a focus to the spirit of tolerance and
egalitarianism in our country, they can help to break
down the barriers of ignorance and contempt which are
the breeding grounds of discrimination. Such provisions
would leave no doubt that Canadians generally do not
share the views of any individual Canadian who treats his
compatriots in a way inconsistent with the tolerance and
respect which is their due as people. We therefore propose
the following constitutional provision:

Every individual in Canada is entitled not to be
discriminated against by reason of sex, race, colour,
ethnic origin or religion

(a) in employment or in membership in any profes-
sional, trade or other occupational association;

(b) in obtaining public accommodation, facilities
and services;

(c) in owning, renting, holding or otherwise possess-
ing property.

The full control of discrimination practised by private
citizens would necessitate the supplementing of such con-
stitutional provisions with ordinary legislation at both
Federal and Provincial levels.

We also strongly recommend the inclusion in a Bill of
Rights of other basic legal rights such as those already
contained in the Canadian Bill of Rights. We adopt the
formulation of these rights in the Federal Government’s
constitutional proposals put forward in The Constitution
and the People of Canada at page 52:

(a) the right of the individual to be secure against
unreasonable searches and seizures;

(b) the right of a person who has been arrested or
detained

(i) to be informed promptly of the reason for his
arrest or detention

(ii) to retain and instruct counsel without delay,
and

(iii) to the remedy by way of habeas corpus for the
determination of the validity of his detention and
for his release if the detention is not lawful;

(c) the right of a person not to give evidence before
any court, tribunal, commission, board or other
authority if he is denied counsel, protection against
self-crimination, or other constitutional safeguards;

(d) the right of a person to a fair hearing in accord-
ance with the principles of fundamental justice for
the determination of his rights and obligations;

(e) the right of a person charged with an offence to
be presumed innocent until proved guilty according
to law in a fair hearing by an independent and
impartial tribunal, and the right not to be denied
reasonable bail without just cause;

(f) the right of a person to the assistance of an
interpreter in any proceedings in which he is
involved as a party or witness, before a court, com-
mission, board or other tribunal, if he does not
understand or speak the language in which such
proceedings are conducted;

(g) the right of a person not to be held guilty of an
offence on account of any act or omission which at
the time of its commission or omission did not con-
stitute an offence, and the right of a person on being
found guilty of an offence not to be subjected to a
penalty heavier than the one applicable at the time
the offence was committed;

(h) the right of a person not to be subjected to cruel
and unusual treatment or punishment.

We believe that these traditional legal rights are suffi-
ciently well accepted by our society not to require any
special defence as human rights. We presume that the
only question is whether they are better protected consti-
tutionally or legislatively. We have already stated our
general position that constitutional protection is
necessary.

Just as important as these guarantees of fair legal pro-

cess is the provision of legal advice and legal counsel to
those who cannot otherwise afford them. Although there
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has been a growing awareness across the country of the
acute need in this field, the majority of Provinces still do
not have publicly supported programs of legal aid which
are generally available. It is our hope that the initiative
which the Federal Government has recently taken in
establishing a legal aid program in the Northwest Territo-
ries will be followed elsewhere and expanded everywhere.
We would particularly stress that the disadvantaged in
our society need counselling as well as counsel, and that
an adequate program of legal assistance will ensure that
this need is met, through the development of direct gov-
ernmental services, if necessary. Nevertheless, since the
provision of adequate legal services necessitates the
development of a considerable program of implementa-
tion, we cannot recommend it for inclusion in a Bill of
Rights: for a constitutional charter of liberties must needs
have a primarily negative thrust, by way of protecting
people against an excess of governmental power. The
providing of positive benefits is rather the stuff of ordi-
nary legislation.

We have reservations with respect to the general qualifi-
cation on the fundamental freedoms in Article 3 of the
Victoria Charter. That article would allow:

such limitations on the exercise of the fundamental

freedoms as are reasonably justifiable in a democratic
society in the interests of public safety, order, health
or morals, of national security or of the rights and
freedoms of others.

Even in the absence of such words, any court would
surely read general guarantees of liberties as subject to
some restrictions, and we agree with the Charter that it is
preferable to have such limitations as officially enacted
provisions of the Constitution rather than as roughly for-
mulated propositions in judicial minds. The fact that the
limitations are thus made explicit ought also to eliminate
the simplistic argument that rights are absolute. In order
to focus the principle of judicial interpretation more
clearly, however, we would prefer to state any such
qualification more rather than less generally. We would
therefore recommend that any limitations on the exercise
of the fundamental freedoms should be only such ‘“as are
reasonably justifiable in a democratic society” without
any further specification.

A number of witnesses addressed us on matters con-
nected with the use of exceptional government powers in
emergency situations. We take the view that it is prefera-
ble to have this problem solved more generally, according
to the formula we have just suggested.
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Chapter 10—Language Rights

RECOMMENDATIONS

22. French and English should be constitutionally
entrenched as the two official languages of Canada.

23. The Constitution should recognize:

(a) the right of any person to use either official
language in the Federal and Provincial Legisla-
tures and the Territorial Councils:

(b) the right to have access in both official lan-
guages to the legislative records, journals, and
enactments of Canada, New Brunswick, Ontario.
Quebec and the Territories:

(c) the right to use either official language in deal-
ing with judicial or quasi-judicial Federal bodies
or with courts in New Brunswick, Ontario. Quebec
and the Territories:

(d) the right to communicate in either official lan-
guage with Federal departments and agencies
and with provincial departmental head offices or
agency head offices in New Brunswick, Ontario,
Quebec and the Territories.

24. All of the rights in recommendation 23 (b) (¢) and (d)
should also be exercisable in:

(a) any Province where each language is- the
mother tongue of ten per cent of the population;

(b) in any Province where the legislature declares
French and English the official languages of the
Province.

25. The Constitution should recognize parents’ right to
have English or French provided as their child’s
main language of instruction in publicly supported
schools in areas where the language of their choice
is chosen by a sufficient number of persons to justify
the provision of the necessary facilities.

26. We support the general objective of making French
the working language in Quebec. We hope that
through the studies being carried out in Quebec on
this matter, this objective can be reached with due
respect for certain Quebec Anglophone institutions,
and taking into account the North American and
world reality.

27. The preamble to the Constitution should formally
recognize that Canada is a multicultural country.

28. The Constitution should explicitly recognize the
right of Provincial Legislatures to confer equivalent
status with the English and French languages on
other languages. Federal financial assistance to
support the teaching or use of other languages
would be appropriate.

The ethnic origin of the Canadian population as of the
1961 census, when the total population was 18,200,000, was
as follows: British, almost 8 million or 43.85 per cent;
French, more than 5,540,000 or 30.38 per cent; other ori-
gins, more than 4,700,000 or 25.77 per cent. Among the
other origins the predominant were German, with slightly
more than 1 million or 5.75 per cent; Ukrainian, with just
under 475,000 or 2.59 per cent; and Italian, with 450,000 or
2.47 per cent. It is interesting to note that the French
proportion of the population has remained almost con-
stant since 1871, declining from 31.07 per cent in that year
only to 30.38 per cent in 1961, whereas the British propor-
tion declined from 60.55 per cent in 1871 to 43.85 per cent
in 1961. The great increase, of course, has come in the
category of other ethnic groups, rising from 8.38 per cent
in 1871 to 25.77 per cent in 1961. It is expected the 1971
census figures will show a further increase in the percent-
age of Canadians who are neither British nor French,
largely at the expense of the British proportion.

The only substantive language provision of the British
North America Act is section 133:

Either the English or the French Language may be
used by any Person in the Debates of the Houses of
the Parliament of Canada and of the Houses of the
Legislature of Quebec; and both those Languages
shall be used in the respective Records and Journals
of those Houses; and either of those Languages may
be used by any Person or in any Pleading or Process
in or issuing from any Court of Canada established
under this Act, and in or from all or any of the Courts
of Quebec.

The Acts of the Parliament of Canada and of the
Legislature of Quebec shall be printed and published
in both those Languages.

Section 133 establishes equal rights for the use of English
and French in certain circumstances, but does not estab-
lish any official languages for Canada. Undoubtedly the
presumption of the Fathers of Confederation was that
English would be the majority language, but it was not
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given any official status by the Act. Nor was any such
status conferred on the French language.

Constitutionally speaking, then, Canada has no official
language. By section 133 English and French both have a
limited status: with respect to the Parliament of Canada
and the Legislature of Quebec and in the courts estab-
lished under the authority of these bodies. In addition, the
Official Languages Act passed in 1969 by the Parliament
of Canada provides that:

The English and French languages are the official
languages of Canada for all purposes of the Parlia-
ment and Government of Canada, and possess and
enjoy equality of status and equal rights and privi-
leges as to their use in all the institutions of the Parlia-
ment and Government of Canada (emphasis added).

Parliament does not have the power under section 91(1) of
the British North America Act to amend section 133 so as
to establish the two languages as official for all purposes
without qualification.

Undoubtedly the Official Languages Act psychological-
ly prepared the country for a constitutional recognition of
English and French as the two official languages of
Canada, and the experience of this Committee indicates
that there is now majority support in every part of
Canada for such a step. Not only did the testimony of the
great majority of witnesses before the Committee, includ-
ing those representing other language groups, support or
accept two official languages, but, with rare exceptions,
audience reaction was strongly hostile to expressions of
opposition to either official language.

To our minds it is fitting that these two languages
should be recognized as official languages. The use of
English is so general in the life of our country and it is so
much the language of work for most of the people of
North America that its designation can be assumed to be
non-controversial. But the historical and contemporary
claims of the French language to similar recognition are
also great. French was not only the first European lan-
guage spoken in the territory of Canada, but it has been
also the language of such a large number of the inhabi-
tants of the country that it can be described as one of the
two original languages, whichever one of the stages in our
legal evolution is taken as the real beginning of Canada:
the Royal Proclamation of 1763, the Quebec Act of 1774,
the Constitutional Act of 1791, the Union Act of 1840, or
the British North America Act of 1867. It is the majority
language of our second most populous Province—the only
Province to have a majority language other than Eng-
lish—and is by far the second most spoken language in
Canada, being the mother tongue of roughly one third of
our citizens. Not only does it have a factual status which
no other minority language has, but it has a special status,
along with English, in the life of the country. The Commit-
tee, therefore, endorses the position stated in Article 10 of
the Victoria Charter that English and French should be
the official languages of Canada.

The principle granted, there nevertheless remains the
determination of its scope. As we have said, the extent of
the use of English and French legally required by section
133 of the present B.N.A. Act is limited to the Federal
Parliament and Courts and the Quebec Legislature and
Courts. This leads us to the belief that under the proposed
new amending formula this section would be repealable

by those two legislatures alone, as the only legislatures
concerned.

The Victoria Charter does not propose a general substi-
tute for section 133. We hope, however, that section 133
will be replaced by an expanded guarantee of the two
languages, which would involve all the provinces and thus
render moot the question of how many provinces would
have to consent to amend the present section 133. Fairness
requires that other provinces be as generous in recogniz-
ing the rights of their French-speaking citizens as Quebec
has been in protecting those of its English-speaking
residents.

As a minimum, the Constitution should recognize and
guarantee with respect to the English and French
languages:

(1) the right of every person to the use of either
language in the Parliament of Canada, in the Legis-
latures of all the Provinces, and in the Territorial
Councils;

(2) the right of every person to have access, in both
languages, to records, journals and enactments of

(i) the Parliament of Canada,-

(ii) the Legislatures of New Brunswick, Ontario
and Quebec,

(iii) the legislature of any province in which each
language is the mother tongue of at least ten per-
cent of the population,

(iv) the legislature of any province where that
legislature has declared that English and French
are the official languages of the province, and

(v) the Territorial Councils.

The Victoria Charter would also provide in Article 13
that:

The statutes of each Province shall be printed and
published in English and French, and where the Gov-
ernment of a Province, prints and publishes its stat-
utes in one only of the official languages, the Govern-
ment of Canada shall print and publish them in the
other official language . ...

We adopt this proposal for Federal publication, and
would also add two additional rights:

(1) the right of any person to use either language,
without prejudice by reason of the language he
employs, when appearing in or giving evidence in,
or in any pleading or process in or issuing from

(i) any judicial or quasi-judicial body established
by the Constitution or Parliament of Canada,

(ii) the courts of New Brunswick, Ontario, Quebec,
and the Territories,

(iii) the courts of any province in which each lan-
guage is the mother tongue of at least ten percent
of the population, and

(iv) the courts of any province in which the legisla-
ture has declared that English and French are the
official languages of that province.
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(2) the right of every person to communicate in
either language

(i) with any department or agency of the Govern-
ment of Canada, or of the Territories,

(ii) with the head office of every department and
agency of the governments of New Brunswick,
Ontario and Quebec,

(iii) with the head office of every department and
agency of the government of any province in
which each language is the mother tongue of at
least ten percent of the population,

(iv) with the head office of every department and
agency of the government of any province in
which the legislature has declared that English
and French are the official languages of the
province.

It is regrettable, in our view, that the Victoria Charter
does not go this far. The right to the use of either language
in their Legislatures was not accepted by the three most
westerly Provinces. It would seem that no province would
deny the right of any legislator actually to speak in
French in the legislature, but three Provinces declined to
recognize formally an existing privilege as a legal right.

It would be most unfortunate if that position continued
to find support, since the only valid arguments for it can
easily be met. On the one hand, the fear that such a
provision could be interpreted to mean that the records,
journals and enactments of all the legislatures would have
to be made available by every Province in both languages,
at its own expense, is eliminated by the language of the
Charter. On the other hand, the concern that other lin-
guistic groups might be alienated by such a Provincial
recognition of the English or French languages could be
obviated by the granting of equal Provincial rights to
citizens of other language groups, a point we shall develop
further below.

The case for granting French such status in the legisla-
tures is not only that fairness demands equal treatment
for the French language outside of Quebec with that
which English receives within that Province, but especial-
ly that without it the two official languages might appear
to be an empty symbol. If the Constitution establishes two
official languages, it is reasonable to expect that it must
somehow go beyond the language policy which has
already been established by the Federal Parliament
through ordinary legislation. In other words, it must in
some way touch Provincial as well as Federal institutions.
There is no more minimal way in which two official
languages can affect the Provinces than by allowing
French to be spoken in every Legislature. There is no
obligation to listen. But it may still be important to a
French-speaking legislator to speak in his officially-recog-
nized language. It is our feeling that any Province which
is not prepared to accept an official recognition of the
right to speak both official languages in its legislature
would put in question its sincerity in endorsing the princi-
ple that English and French shall be the official languages
of Canada, a principle which all Provinces have already
accepted.

We have already made it clear that we agree with the
recommendation of the Royal Commission on Bilingual-
ism and Biculturalism that New Brunswick and Ontario,

as the two Provinces with substantial proportions of
French-speaking inhabitants, have special obligations
with respect to the two languages. New Brunswick has
accepted such obligations.

While we are in no position, as a Committee of the
Federal Parliament, to make direct recommendations to
Provincial Governments, we should like to express the
hope that Ontario will be prepared to accept access in
both languages to the records, journals, and enactments
of its Legislature, and the use of either language when
appearing in or giving evidence in its courts or in any
pleading or process in or issuing from those courts. Since
we realize that the financial burden imposed by these
responsibilities might be considerable, though no greater
than that which has been accepted by Quebec for more
than a century, we suggest to the Federal Government
that it consider the advisability of offering financial and
technical assistance to New Brunswick, Ontario and
Quebec to enable all of them more effectively to serve
their linguistic minorities.

We regret the absence of any statement in the Charter
with respect to the language of education, and we endorse
the earlier statement of the Constitutional Conference in
February, 1971:

The individual shall have the right to have English
or French as his main language of instruction in pub-
licly supported schools in areas where the language of
instruction of his choice is chosen by a sufficient
number of persons to justify the provision of the
necessary facilities.

Here there are both theoretical and practical problems.
The theoretical problem is raised by the Province of
Quebec, which apparently feels some reluctance to accept
an unqualified right in parents to choose the language of
instruction of their children, for fear that the supposed
economic advantages of knowing English might tempt too
many parents to choose education in English for their
children.

We are fully conscious of the need of the Quebec Gov-
ernment to keep constantly in mind demographic and
linguistic factors. Yet the fact appears to be that the
French language in Canada has never been stronger.
Even a well-known separatist witness before the Commit-
tee admitted that the French language is now so secure
that Quebec’s continuance . within Canada would no
longer pose any threat to it. More important, there are
some matters in which a Government in a free society
may not go beyond persuasion. In our view this is one
such matter, and the right of parents to choose their
children’s education is a basic human right which no
government can encroach upon.

We would add that, in our opinion, the spheres of trade
and commerce and industry in Quebec constitute impor-
tant fields of activity where the influence of the French
language must be established and developed.

To this end we support the general objective of making
French the working language in Quebec. Specific sugges-
tions were made on language of work by the Royal Com-
mission on Bilingualism and Biculturalism in Reports 3A
and 3B and we include the relevant recommendations in
Appendix C.
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We hope that through studies being carried out in
Quebec on this matter, this objective can be achieved with
due respect for Quebec Anglophone institutions and
taking into account the North American and world real-
ity. If French is established as the key language in the
business world, the Government need not fear that it will
not be chosen as a language of instruction by parents.

There are practical as well as theoretical problems in
implementing any guarantee of choice of language in
education. We believe, however, that, given good will, the
practical difficulties can be overcome. We are confident
that, over a period of years, every province would be able,
with the aid of Federal grants, to achieve substantial
progress for its linguistic minority.

We believe that the language question is one of the most
important to be settled in a new Constitution. It is obvi-
ously of great symbolic importance. How can a French-
speaking Canadian feel at home in Canada if the use of
his language is effectively denied him everywhere but in
Quebec? It is also of great practical importance, since it is
a question of equal opportunity before the law and in the
Federal administration.

Of course, the language question goes much beyond the
Constitution. We have already discussed the effort of the
Government of Quebec to establish French as the lan-
guage of work in that Province. We have found across the
country not only a sympathy towards the use of French,
but a lively interest in learning to speak it, especially
among younger Canadians, and we look forward confi-
dently to the day when the proportion of bilingual Anglo-
phones will be as high as that of bilingual Francophones.
To this end we would encourage all young Canadians to
learn both the English and French languages. But as far
as the Constitution is concerned, we think it sufficient
that the more limited recommendations we make here, be
adopted. Of course, Parliament and the Legislatures
should be free to “provide for more extensive use of
English and French”, as Article 18 of the Victoria Charter
states.

Although we frankly accept the inherent limitations of
constitutional provisions respecting languages, we are of
the opinion that it is also important to give constitutional
recognition to another Canadian linguistic fact, viz., other
languages. There are large groups of Canadians who
speak Ukrainian, German and Italian and smaller num-
bers who speak many other tongues, especially those of
Eastern Europe. In the Prairie Provinces other languages
are spoken more than French. Nearly one third of the
Canadian people come from stock that is neither British
nor French and is largely continental European. This
third element has made a great contribution to the devel-
opment of Canada in the years since Confederation, and it
would be fitting to recognize it in the Constitution.

In our view a new Constitution should recognize in the
preamble that Canada is multicultural rather than bicul-

tural or unicultural. As a fact this seems sufficiently obvi-
ous to any student of the country, but it is also a point
which needs formal emphasis. There neither is, nor
should there be, any official culture in Canada. One of the
deepest aspects of our national character has been its
cultural tolerance towards minority groups. Canadians do
not feel the need to impose a common culture nor to
divorce people from their cultural roots. All democracies
allow their citizens freedom under law, but many do not
go so far as to allow cultural freedom. Canada must
continue to do so, but more consciously and more
effectively.

The Constitution should therefore provide in its section
on language rights that Provincial Legislatures may
confer rights on other language groups with respect to use
in the Legislatures themselves, or in government adminis-
tration, the courts, and education in publicly-supported
schools. The negative phrasing proposed in Article 19 of
the Victoria Charter is not adequate.

Our recommendation would confer no additional rights
upon the Provinces. By section 92(1) they already possess
the power to amend their own constitutions (except as
regards the office of Lieutenant-Governor), by section
92(4) they are granted jurisdiction over ‘“the Establish-
ment and Tenure of Provincial Offices and the Appoint-
ment and Payment of Provincial Officers,”, by section
92(14) they control the administration of justice in the
province, and by section 93 they receive the power exclu-
sively to make laws in relation to education. Nevertheless,
we believe that there is a profound symbolic value in
drawing attention to existing provincial powers in the
part of the Constitution which specifically deals with lan-
guage rights. At the same time as official status is being
conferred upon the English and French languages, it
should be made clear both that this does not confer any
priority with respect to culture, and that the use of other
languages is encouraged. We have already mentioned the
possibility of special status for other languages in the
Provincial Legislatures.

The number of other languages besides English and
French and the diverse sizes and conditions of the groups
which speak them preclude the possibility of establishing
mandatory constitutional provisions for them. They are
indeed regional rather than national languages, and it is
therefore appropriate that the specific recognition they
receive should be at the provincial level. At the same time,
however, there should be an umbrella provision in the
Constitution to give them their due acknowledgement as
one of the constituent elements of our country, ethnically
and linguistically. Moreover, where a Province confers a
particular public right upon a language group, it would be
appropriate for the Federal Government to provide a
measure of financial assistance. By doing so, it would help
the Provinces to provide a valuable public service to a
group of citizens.
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Chapter 11—Regional Disparities

RECOMMENDATIONS

29. The equitable distribution of income should be
recognized in the preamble of the Constitution as a
dynamic and humane objective of our social policy.
Consequently, we agree with the principle stated in
the Victoria Charter that:

The Parliament and Government of Canada and
the Legislatures and Governments of the Prov-
inces are committed to ... the promotion of equal-
ity of opportunity and well being for all individu-
als in Canada.

30. We agree with the statement in the Victoria Charter
that:

The Parliament and Government of Canada and
the Legislatures and Governments of the Prov-
inces are committed to...the assurance, as
nearly as possible, that essential public services
of reasonable quality are available to all individu-
als in Canada.

This objective should be recognized in the pre-
amble of the Constitution.

31. The preamble of the Constitution should provide
that every Canadian should have access to ade-
quate Federal, Provincial and municipal services
without having to bear a disproportionate tax
burden because of the region in which he lives. This
recommendation follows logically from our accept-
ance of the principle of equality of opportunity for all
Canadians.

32. We completely accept the following objective as
stated in the Victoria Charter:

The promotion of economic development to reduce
disparities in the social and economic opportuni-
ties for all individuals in Canada wherever they
may live.

As in the case of redistribution of income among
individuals and for the same reasons, this objective
should be recognized in the preamble of the
Constitution.

In as vast and rich a country as Canada, it would have
been fortuitous if the wealth had been equally distributed
among the various regions. Canadians are becoming
aware of the problem of regional disparities and have

been asking their governments for increasingly greater
redistribution of wealth. The Canadian Constitution did
not explicitly assign this role to any government, but,
through its spending power, the Parliament of Canada
has been in a position to meet these needs.

In recent constitutional discussions, the question of
regional disparities has been approached by governments
through the concept of equal opportunity for all Canadi-
ans. Indeed, the First Ministers have reached a consensus
on the concept of equal opportunity or equal future
prospects.

The statement of conclusions of the third working ses-
sion of the Constitutional Conference held in Ottawa on
February 8 and 9, 1971, stated: “the First Ministers agreed
that the Constitution should include a recognition of the
importance of granting equality of opportunity to all
Canadians. It was therefore concluded that the reduction
of regional disparities should be referred to both in a new
preamble and in the body of the Constitution.”

The statement of conclusions then proceeded to specify
what should be mentioned in the preamble and in the
body of the Monstitution itself in respect of regional dis-
parities. Articie 46 of the Victoria Charter, a section pro-
posed for inclusion in the body of the Constitution was
worded in the following terms:

The Parliament and Government of Canada and the
Legislatures and Governments of the Provinces are
committed to:

(1) the promotion of equality of opportunity and
well-being for all individuals in Canada;

(2) the assurance, as far as possible, that essential
public services of reasonable quality are available
to all individuals in Canada; and

(3) the promotion of economic development to
reduce disparities in the social and economic oppor-
tunities for all individuals in Canada wherever they
may live.

Article 47 of the Victoria Charter makes an important
qualification to the provisions of Article 46:

The provisions of this Part shall not have the effect
of altering the distribution of powers and shall not
compel the Parliament of Canada or Legislatures of
the Provinces to exercise their legislative powers.
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We endorse the conclusions of the First Ministers con-
cerning regional disparities and we believe that Canadi-
ans fully support these objectives and want to have them
included in the Canadian Constitution. Considering the
nature of these objectives, we recommend that they be
included in the preamble of the Constitution. Otherwise,
further provisions would have to be inserted to limit the
scope of the various sections, as was the case in Article 47
of the Victoria Charter.

Equal opportunity must exist for every Canadian. This
does not mean that every individual must have the same
wealth or income but, rather, that there will be equal
opportunities which will foster the development and well-
being of groups of individuals. Regional disparities are a
bar to achieving equal opportunity for all Canadians.
Hence, equal opportunity must eliminate the possibility of
disparities that arise from belonging to a particular group
(region, province, race, language, etc.).

It is important, first of all, to differentiate between
policies whose aim is to redistribute income among
individuals and those designed to achieve equal oppor-
tunity for all Canadians. In order to achieve vertical
equity the governments of Canada redistribute income
among individuals so as to reduce disparities in the
income scale of Canadians. This goal is being reached
through a progressive system of taxation, through expen-
ditures for goods and public services offered equally to all
Canadians, and through certain transfer payments such
as old age pensions and family allowances which provide
assistance to needy citizens. This redistribution has an
indirect effect on the distribution of income among
regions, but the prime concern is still the individual as a
citizen of Canada and not as a resident of a particular
region. There is no question here of equalizing opportuni-
ties but merely of reducing income disparities, and the
extent to which the latter remain depends on what is
deemed acceptable by Canadians at a given time. We
know what Canadians regard as equitable today, but we
also know that vertical equity in future may call for
greater or lesser redistribution.

In accordance with the principle expressed in the Vic-
toria Charter, it does not seem wise to us to try to specify
in the Constitution the form or degree of redistribution of
income. Social priorities and principles cannot be fixed at
any specific time. We therefore recommend that the objec-
tive of achieving a fair redistribution of income be includ-
ed in the preamble of the Constitution, and that it reflect
the social conscience of Canadians and our own approach
to social problems.

Actually it is at the regional or provincial level that
equality of opportunity can best be applied. Here the
redistribution of wealth can be used to equalize the finan-
cial capacities of the regional governments or reduce dis-
crepancies in the economic potential of the various
regions.

Governments ensure horizontal equity by seeing to it
that the citizens of a disadvantaged region do not have to
bear a relatively greater tax burden in order to obtain a
level of public services equivalent to that existing in the
country as a whole. In Canada this goal is partially
attained through equalization of provincial revenues. The
present equalization formula enables the Provincial Gov-
ernments to offer their citizens a fairly uniform pro-
gramme of essential services without having to saddle

them with an excessive tax load. The formula takes into
account all revenues belonging to the Provincial Govern-
ments themselves, exclusive of conditional and uncondi-
tional grants, as well as funds obtained through borrow-
ing. It distinguishes 16 sources of provincial revenue and
determines the most appropriate tax base for each. For
instance, in the case of the liquor tax, the tax base consists
of the volume of alcoholic beverages consumed in each
province. The most appropriate tax base for personal
income tax, corporate tax, succession duties, sales tax and
the like is determined in the same way. For each of the 16
sources of revenue, it is then necessary to compare (1) the
per capita yield from the tax base of a province at the
average rate in force in the provinces as a whole with (2)
the per capita yield from the tax bases of the provinces as
a whole at the average rate in force in the provinces as a
whole. When the total revenues of a province, calculated
according to (1) are lower than the national average as
calculated in (2), the Federal Government makes up the
difference through an equalization payment.

The existing equalization formula does not take into
account provincial differences in the needs for public
services and the costs of providing these services. It is
based on the assumption that all provinces in Canada
have similar needs and costs per capita in this sphere.

It is significant also that this formula raises the overall
potential tax yield in disadvantaged provinces to the
national average but does not lower the total yield of the
richer provinces to that level. The formula therefore does
not result in equalization of the total potential revenues of
all the provinces, but only of those provinces where poten-
tial revenues are lower than the national average.

Furthermore, it should be noted that the formula does
not take into account the financing aspect of the equaliza-
tion programme. In fact, all provinces participate in
financing the equalization programme, since Canadians
of all regions pay taxes to the Federal Government and
part of these taxes is used to make equalization payments
to all provinces which are entitled to them. Thus the
amounts paid into the equalization programme each year
overestimate the net transfers made between richer and
poorer provinces.

We have stressed above specific aspects of the present
equalization formula. Although a definite improvement
over previous ones, it would be more likely to produce
equality of opportunity in the area of provincial public
services if further changes were made in it.

At the present time, the revenues of municipal govern-
ments are not subject to equalization, so that municipali-
ties where the average individual income is lower must
shoulder a relatively heavier financial burden in order to
give their citizens comparable public services. Since part
of municipal revenues is used to finance public services
having a direct bearing on individuals and their develop-
ment, such as education, we submit that this situation
makes it difficult to bring about a true equality of oppor-
tunity for all Canadians.

Our goal should be to give all Canadians access to
adequate Federal, provincial and municipal services. The
type of redistribution of wealth necessary is based on
much more objective criteria, and the following principle
should be incorporated into the preamble of the Constitu-
tion: Canadians, regardless of where they live, that is,



28 Constitution of Canada

regardless of the city or province in which they live,
should not have to bear a disproportionate financial
burden in order to receive an equivalent level of public
services.

Behind the concept of equality of opportunity there is
the desire to equalize the economic potential of each
region. Perhaps this is the most subjective aspect of
equality of opportunity. Consideration of the nature of
economic potential in various regions raises questions
about the means available to achieve such equality of
potential and also about its advisability.

Naturally, the basis of equal opportunity remains the
existence of a feeling of community of interests in
Canada. Insofar as regional economic potential is con-
cerned, however, some economists claim that better bal-
ance in the economic development of the various regions
can be obtained only at the expense of a reduced rate of
growth in the gross national product. Other economists
believe that, on the contrary, such a balance can lead to a
higher national growth rate. Without attempting to decide
the issue, we would suggest that the very existence of
regional disparities implies increasingly significant social
costs, even apart from such more tangible costs as equali-
zation payments.

If one agrees to define the economic potential of each
region in terms of per capita income, one may conclude
that the means of reducing differences in potential are (1)
a reduction in the relative population of the region or (2)
an increase in economic potential through higher invest-

ment in depressed regions. In this connection we might
note that in the post-war period, there was indeed a slight
narrowing of the gap between the levels of average
incomes in the various regions. However, we must at once
add that this was due in part to a decrease of the relative
population in areas of low average income.

Underlying regional development policies is the recogni-
tion that in addition to the advantages of greater manpow-
er mobility, there is a social cost associated with an
individual’s being compelled to leave his area in order to
find a job. Nor can this situation be reconciled with equal
opportunity. These considerations lead us logically to con-
sider the relative aspect of regional economic potential.

There is often a tendency to measure regional dispari-
ties in strictly monetary terms. Yet pollution levels, crime
rates and opportunities for political participation and per-
sonal development in general are undoubtedly important
factors when comparing one region with another. The
monetary aspects of equal opportunity must certainly be
weighed against these social factors.

We fully endorse the objective set out in the Victoria
Charter, namely “the promotion of economic develop-
ment to reduce disparities in the social and economic
opportunities for all individuals in Canada wherever the
may live.” As in the case of the redistribution of income
among individuals, and for the same reasons, we recom-
mend the insertion of that objective in the premable of the
Constitution.
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PART III—FEDERAL INSTITUTIONS

Chapter 12—The Head of State

RECOMMENDATIONS

33. Because of the state of divided opinion in Canada,
the Committee does not recommend any change in
the monarchical system at the present time.

34. The Committee itself prefers a Canadian as Head of
State, and supports the evolutionary process by
which the Governor General has been granted more
functions are the Head of State for Canada. Eventu-
ally, the question of retaining or abolishing the
Monarchy will have to be decided by way of clear
consultation with the Canadian people.

The central place of the Crown, from the legal point of
view, in the public life of Canada is established in Part III
(Executive Power) of the British North America Act. Sec-
tion 9 of the Act provides: “The Executive Government
and Authority of and over Canada is hereby declared to
continue and be vested in the Queen.” Section 15 of the
same Act declares that “The Command-in-Chief of the
Land and Naval Militia, and of all Naval and Military
Forces, of and in Canada, is hereby declared to continue
and be vested in the Queen.”

The B.N.A. Act also provides in section 12 that all
powers exercisable under any acts of the United Kingdom
Parliament or of the colonial legislatures then (1867) exer-
cised by Governors or Lieutenant Governors were as far
as possible to be exercised “by the Governor General,
with the Advice or with the Advice and Consent of or in
conjunction with the Queen’s Privy Council for Canada,
or any Member thereof, or by the Governor General
individually, as the Case requires.” Section 13 adds that
“The Provisions of this Act referring to the Governor in
Council shall be construed as referring to the Governor
General acting by and with the Advice of the Queen’s
Privy Council for Canada.”

While the explicit words of the B.N.A. Act seem to imply
that the role of the Canadian Government is that of ten-
dering advice only, yet Canadians are well aware of the
constitutional convention that the Governor General, as
the representative of the Queen in Canada, must normally
follow the advice of his Canadian ministers, and that a
corresponding convention applies to the actions of Lieu-
tenant Governors in relation to provincial governments.
The binding nature of this advice is one of the principles
at the core of our system of responsible government.

We were impressed that Canadians, speaking generally,
do not want any major change in direction away from the

parliamentary system of government as an institution.
Some witnesses even expressed the fear that, if any
change were made in the “head of state system” which we
now have, this change would itself imperil parliamentary
government. However, a number of Commonwealth coun-
tries have become republics without undermining their
parliamentary systems. Consequently, there seems to be no
basis for the fear that the substance of our democratic
institutions, and the basis of our responsible government,
would be affected by any change in the relationship of the
head of state to the executive and parliamentary institu-
tions in the country.

We believe it is fair to say that any change in the nature
of the office of head of state for the Canadian nation is, or
could be, institutionally speaking, a change of style and
not a change of substance. As one expert witness said:

We will have to settle for the fact that we have a
head of state here in Ottawa.

I do not see any insuperable difficulty to having this
kind of head of state, because for practical purposes
from day to day, that is what we have had for a very
long time. (3.24:38)

We thus distinguish style and substance, even while fully
recognizing that any formal alteration of the position of
the Crown would be a highly emotional issue. Many
Canadians made it clear to us that they would either
affirm or decry such a change with fervour. But we would
infer from the general level of satisfaction of Canadians
with their institutions, from a democratic point of view at
least, that they are confident that their other fundamental
institutions would survive any debate on the issue of
change for the Monarchy. In this sense most Canadians
seem to feel that any change would be more one of cli-
mate, however stormy the passage, than one of fundamen-
tal constitution import.

The quantity of the evidence on the head of state shows
that it was a recurring theme in the Committee’s travels
across Canada. There were, first of all, many Canadians
who stood squarely for no.change in the present system
under which the Monarch is represented in Canada by a
Governor General who exercises constitutionally limited,
but important, functions in the Canadian political system.
The main argument advanced by these witnesses was that
the Monarch, as the non-partisan head of the Canadian
government, protects the people, both institutionally and
symbolically, from the excesses of popularly elected gov-
ernments. For some, the image of the Monarch and the
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Royal Family gives them a central position in the mainte-
nance of socially desirable attitudes and manners. For
them the fabric of society is stabilized by the presence of a
personage of such dignity and respect. Others argued that
the Monarchy must be maintained as the historical link
with the United Kingdom in the evolutionary growth of
Canada.

The following extracts from our evidence indicate the
major arguments of those favouring the present system:

Were there no other reason for his office, this
residual discretion which the governor general exer-
cises is sufficient justification. The Crown in Canada
is not just an historic survival from the past but a
living and enduring part of the life of the people. More
personal and therefore more firmly based than ever
before, affection has been added to reverence. Like
very few other things, the monarchy lays claim equal-
ly to the affection of French-speaking and English-
speaking Canadians, something for us to remember in
these days of discordant dialogue between the two
founding races. The Canadian monarchy provides a
focal point of national acceptance not only for these
Canadians but for the many new Canadians of differ-
ing backgrounds. Many coming to Canada from
Europe know and understand the concept of
monarchy from experience in their native lands. New
Canadians are somewhat surprised at the apparent
apathy of some native Canadians towards the institu-
tion of the monarchy. Every nation must have a head
of state. An alternative to our form of democratic
government is a republic. In an hereditary monarchy
one king succeeds another, as an historic proclama-
tion “The King is dead; long live the King” resounds
throughout the land. In every election of a president
in a republic there is division and strife. (3.62:23)

Another witness said:

The Crown has not been maintained in Canada just
because of tradition, and I would remind you that
both English-speaking Canadians and French-speak-
ing Canadians have a long history of monarchical
forms coming from both Britain and France. ..

That is not the reason why we have retained the
Crown. We have retained it because of its practical
political operations and because it has worked . . .

A man going from a private citizen to a minister of
the Crown or from ministry to head of state, can lose
all sense of proportion and all his personal balance,
and the history of the world and the governing of man
has illustrated this hundreds of times. Men, whether
they come* from monarchical levels or whether they
are ordinary Corsican corporals become leaders of
the world in the name of democracy and take on an
emperorship and they, too, are subject to the bends.

So what should we do in our Constitution? We
recognize this danger at the headship of state and the
headship of government and separate those two ele-
ments. We put one person at the top and call him or
her the Monarch and say, “You have all the power,
you have all the colour, you represent the legal
system, you represent the background of the Constitu-
tion or you have all the power, but you can exercise
none of it.” Then we put another little man up at the

top and say, “You will be the trustee of the powers. We
will advise on the use of the powers, but you may
never have those powers.” Why do we do this? For the
simple reason...that politicians no matter where
they come from, or who they are must be electable,
responsible, criticizable and removable. (3.33:49)

On the other hand, those Canadians who opposed the
Monarchy seemed in most cases, to oppose it because of
the link which the “Canadian Monarchy” has with the
British Crown. Their objections were not so much against
the monarchical system, as a system, but against the con-
nection with the United Kingdom. The essence of their
position was that the present Monarchy is not a Canadian
institution because of these links. As one witness said:

To an English-born Canadian such as myself ... the
most damning thing I want to say about the English
monarchy is that it is not Canadian. (3.20:43)

Another said:

I think the Queen is a very nice lady. I think that she
really appreciated visiting Manitoba. I do not think
she really peid too much attention to all the visits and
to the comments made simply because of the fact that
she really ... has other problems and does not have
that much of a stake. I think at this time in order to
really solidify the Canadian unity we should have
more contact with our Canadian politicians, our
Canadian institutions, with the Canadian people.
(3.20:52)

A further observation was:

One thing that I would like to ask—and I do not ask
this belligerently or anything—would the people who
want to preserve the monarchy be in favour of having
a Canadian as a king. If it is the monarchy we want,
why not a Canadian? Is there anything magic about
having a monarch from some other country? I mean
do they have the divine right or anything? Why not a
Canadian? (3.33:57)

This group also argued that the Monarchy in Canada
was a source of disunity. Ironically, those who argued in
favour of continuing the Monarch, argued that it was on
the contrary a source of unity. Since the Monarchy cannot
be both in the context of the total Canadian society, it
would seem that the difficulty of defining the criteria of
“unity” or “disunity” prevents any objective evaluation of
these respective arguments. One witness even had a
remedy, although he was not sure of the diagnosis:

If the Crown cannot be a symbol of unity between
French Canada and English Canada, I say, do away
with it. But let us do it quickly, and let us part as
friends. I am sure Her Majesty would not want to
cause division among her Canadian people. (3.39:42)

Those who opposed the institution of the Monarchy also
argued that because of its links the Monarchy as estab-
lished in Canada is a reminder of “colonial” status.
Another witness put his misgivings rather graphically:

You get people saying that one thing the fishermen
in Newfoundland, the Prairie farmer and the Eskimo
in the Arctic have in common is the Queen’s head on
the coinage and the oath of allegiance to the Queen
when they go to take their seats in Parliament. But
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what they do not seem to realize is that these items are
also common between us and the inhabitants of the
Fiji Islands and Hong Kong. There is no necessary
connection and no logical connection. There is, in fact,
no connection between the concept of the Crown and
the concept of Canada as a united country. . ..

What is the function of the Crown? What is the
Crown? The Crown is in substance the King of Eng-
land. There is no balking that point. We do not have a
debate here when the King or Queen dies who will be
the next one. There is no doubt who the next one will
be. The next one will be the person recognized by the
English Government as the King of England. So what
is the purpose of the people of this country—and I
speak as a foreigner recently naturalized—what is the
purpose of requiring the people of this country to
swear allegiance . .. to the sovereign of another coun-
try, a person who has no connection, so little connec-
tion with this country? He or she not only is not a
Canadian but very rarely comes here. When he does
come here, he makes a few ceremonial non-political,
purely social gestures, like we are going to the Com-
monwealth Games and things of that sort. What is the
point of making people swear allegiance to that
person? The answer is obvious. If it means anything,
what it means is that we are bowing the knee to
England. And if people say the Crown is a symbol,
and it is a symbol, what is it a symbol of? ... The
monarch is the tribal totem of the Anglo-Saxons
and ...when people elected to Parliament or to a
legislature are required to swear allegiance to this
king of a foreign country, this is equivalent to the
bailiff saying, (in William Tell) “You salute my hat.
Otherwise you do not take your seat in Parliament.”
(3.33:43)

Others pointed out that the requirements of the law in
connection with the oath of allegiance in citizenship court,
in the public service and in Parliament and the Legisla-
tures, as well as the wording of the B.N.A. Act and the
form and process of courts, impose, upon Canadians who
reject the Monarchy, an unequal psychological burden of
citizenship:

This is not merely a matter of imagination. You hear
about it everywhere. I will give you just one example I
heard recently. A Dutchman in this province who was
recently naturalized, recently took his citizenship, was
interviewed by the citizenship judge, and he objected
to having to swear this oath of allegiance to the Queen
of England. He said, “Look here. I was a Dutchman, I
am intending to become a Canadian. I am not intend-
ing to become an Englishman. Why should I have to
swear allegiance to the King of England?” Now what
answer could the judge give to him? There is only one
answer the judge could give him. He said, “This is the
way it is; you have got to do it.” He did not, of course,
say that this is the Queen of Canada, because the only
person that you can say that to with a straight face—
this person who lives over there and hardly ever
comes here and is not a Canadian is the Queen of
Canada—the only person you could say that to with a
straight face would be a constitutional lawyer, not a
human being. (3.33:44)

They feel that the Monarch cannot be made Queen of
Canada by what they consider to be a legal fiction.

Several witnesses felt that the predominant mood of
Canadians on the Monarchy was apathy:

One more point on which I had not intended to
touch, but since so many others have talked about the
Monarchy, I cannot resist a word. It is, it seems to me,
a matter of secondary consideration compared to
other and weightier issues of national unity. I am
indifferent about it, retain it or abolish it as you will.
(3.34:34)

There appeared to be a considerable measure of sup-
port for having a ‘“Canadian” Governor General who
would be the Head of State in his own right, rather than
as representing the Monarch, while at the same time
recognizing the Monarch as the head of the Common-
wealth. Some felt that this was a natural evolutionary step
for Canada to take, and that it would, in effect, “Canadi-
anize” the office of Governor General and be the least
divisive and most generally satisfying step that could be
taken. It was further argued that this would be most in
accord with our history and traditions.

The following excerpts illustrate this view:

The first specific change would be to rewrite the
preamble to the Act. Rather than describing our gov-
ernment as similar in principle to the United King-
dom, we propose a federal constitution based on the
principles of parliamentary supremacy. Executive
authority in Canada would be vested in the Governor-
General as head of state and the working executive
would be responsible to the Parliament of Canada.. ...

Those sections which refer to executive authority
would be revamped to vest all executive authority in
the Governor-General as head of state. This provision
which enhances the present office of Governor-Gener-
al recognizes by inference that Canadians of recog-
nized stature, such as General Vanier or the present
Governor-General, would enhance the office and
ensure that the head of state was a Canadian, inti-
mately concerned with the welfare of Canada and not
a personage removed from Canada whose sovereign
authority is not only questioned but disregarded by a
majority of Canadians.

The provisions which provide for a Privy Council to
advise the Governor-General would remain
unchanged. The flexibility in these provisions has
allowed for Canadian conventions, customs and
procedures to develop to meet the needs of a dynamic
policy. Introducing precise legal definitions would
therefore, restrict the healthy traditional political pro-
cess based on the imprecision of the British North
America Act. (3.23:60)

Another witness said:

I do not think it is in our power to abolish the
monarchy because it is a British institution and they
are the people who could abolish it. All we have to do
is to have our own head of state and that is all.
(3.32:60)

A further view was:

It is my opinion that a head of state should be a
Canadian and reside in Canada. I make this sugges-
tion because I think that selecting a head of state from
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one family is contrary to the bill of rights and is
discriminatory on the grounds of race, creed and
colour.

It should be possible in any sovereign, independent
state for any citizen regardless of his ethnic origin,
religious beliefs or colour to become the head of state
as it is in most independent, sovereign states. (3.32:58)

The majority of the members of the Committee would
prefer a Canadian as Head of State who would no longer
represent a Monarch beyond the seas but would assume
office for an established period of years following an
affirmative vote of Parliament. We therefore support the
evolutionary process by which the Governor General has

been granted more functions as the Head of State for
Canada.

However, in the present climate of Canadian opinion
any sharp change would probably be an unduly divisive
step. As far as we are able to measure, Canadians are
about equally divided between those who favour and
those who oppose the Monarchy, with the proponents
generally being older, and the opponents generally
younger.

In such circumstances, therefore, the Committee does
not recommend any change in the Monarchy at the pre-
sent time, but eventually the question of retaining or
abolishing it will have to be decided by way of a clear
consultation with the Canadian people.
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Chapter 13—The Senate

RECOMMENDATIONS

35.

36.

37.

38.

39.

40.

The present full veto power of the Senate over legis-
lation should be reduced to a suspensive veto for six
months according to the following formula: a bill
may become law without the consent of the Senate
(1) if the House of Commons, having once passed it,
passes it again no less than six months after it was
rejected or finally amended by the Senate or, (2) if,
within 6 months of third reading of a bill by the
House of Commons the Senate has not completed
consideration of it. and the House of Commons
again passes it at any time after the expiration of
the 6 months., but any period when Parliament is
prorogued or dissolved shall not be counted in com-
puting the 6 months.

The investigative role of the Senate, which has
gained more importance in recent years, should be
continued and expanded at the initiative of the
Senate itself, and the Government should also make
more use of the Senate in this way.

The Government should be entitled to introduce in
the Senate all bills, including money bills but
excluding appropriation bills, before their approval
by the House of Commons, provided that, in the case
of money bills, they should be introduced by the
leader of the Government in the Senate on behalf of
the Government.

The distribution of Senators should be as follows:
Newfoundland 6, Prince Edward Island 4, Nova
Scotia 10, New Brunswick 10, Quebec 24, Ontario 24,
Manitoba 12, Saskatchewan 12, Alberta 12, British
Columbia 12, the Yukon Territory 2, and the North-
west Territories 2: a total of 130.

All Senators should continue to be appointed by the
Federal Government: as vacancies occur in the pre-
sent Senate, one-half of the Senators from each Prov-
ince and Territory should be appointed in the same
manner as at present: the other half from each Prov-
ince and Territory should be appointed by the Feder-
al Government from a panel of nominees submitted

by the appropriate Provincial or Territorial
Government.

The personal requirements for appointment to the
Senate should be limited to those required for eligi-
bility as an elector in the Canada Elections Act, plus
residence in the Province for which a Senator is

appointed. The Quebec structure of electoral divi-
sions should be abolished.

41. The compulsory retirement age for all new Senators
should be seventy years. Upon retirement, Senators
should retain the right to the title and precedence of
Senators and the right to participate in the work of
the Senate or of its Committees but not the right to
vote or to receive the indemnity of Senators.

The Confederation Debates of 1865 prove that there
would have been no Confederation in 1867, or at least no
Canada as we know it today, if provision had not been
made for the Senate. The Maritimes and Quebec were not
prepared to join the union if there was to be only one
elected House, based on population. Canada would be a
federation, and not a unitary state. Consequently, if the
Lower House were based on representation by popula-
tion, there must be an Upper House giving equality to the
regions.

The Honourable George Brown, speaking in the 1865
debates in the House of Assembly on a motion to approve
the resolution passed at the 1864 Quebec Conference
stated:

The very essence of our compact is that the union
shall be federal and not legislative. Our Lower
Canada friends have agreed to give us representation
by population in the Lower House, on the express
condition that they shall have equality in the Upper
House. On no other condition could we have advanced
a step ... .(p. 88).

Obviously the Fathers of Confederation were deter-
mined to establish a Senate, but they did not intend it to
be a rival of the House of Commons. The position of the
House of Commons was guaranteed by three decisions:
only the House of Commons would be elected; all bills for
the raising and spending of money would originate in the
Commons; the government would be responsible only to
the Lower House. It is also clear that the original intention
was broadly to pattern the Canadian Senate on the British
Upper House and not on the American Senate. As Mac-
donald said in the 1865 debates:

The Legislative Council will stand in the same rela-
tion to the Lower House, as the House of Lords to the
House of Commons in England . .. .(p.34).

Two roles, then, were intended for the Senate of
Canada: 1) the protection of Provincial, minority or
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regional rights; 2) the review of legislation (in the words of
Sir John A. Macdonald, “the sober second thought in
legislation.”)

Criticism of the Canadian Senate has centred on the
method of selection, the term of appointment, and the
failure of some Senators to devote sufficient time and
attention to their duties as Senators. The Senate suffers as
well from a misunderstanding of its role, unfavourable
comparison with the American Senate (which it was never
intended to duplicate), and inadequate publicity for the
work it has done.

The Senate in fact has done a great deal of good work,
as will be discussed later in this chapter. Much of it,
unfortunately, has gone unnoticed. If Canadian govern-
ments in the past have paid only lip service to Senate
reform, the Senate itself in recent times has made great
efforts to improve itself.

While there is a body of opinion which holds that a
non-elected Senate is an anachronism in a modern democ-
racy, the Committee found that the majority of witnesses
who appeared before us recommended the reform of the
Senate rather than its abolition, and many suggestions for
reform were made.

We agree with the witnesses who argued for reform of
the Senate, not its abolition. The reasons which prompted
the Fathers of Confederation to set up a bicameral legisla-
tive process in Canada are still valid today. Federal states
in particular have found upper houses valuable. They
allow greater regional representation at the level of the
central government. The federal legislative process can
and does benefit from regional representation.

The importance of this role cannot be denied. The prob-
lems of regional disparities, the recurring talk of aliena-
tion from some regions, of separatism from others, and
the concern about domination by the Central Provinces
reinforce traditional and theoretical arguments. The
growth and development of Canada has not reduced
regionalism in some aspects, but has rather enhanced it as
regions grew stronger. Much remains to be done to
improve the relations and understanding between regions,
and the Senate can be one important tool.

The veto power of the Canadian Senate is unlimited.
Even in the case of money bills (while it is true that the
Senate cannot initiate them or increase the amount), it can
refuse to pass them or can reduce the amounts. There has
been no change in this power since 1867. On the other
hand, the constitutional power of the British House of
Lords, on which our Senate was basically patterned, has
been reduced. In the case of the Senate a curbing of its
veto power would, paradoxically, strengthen it, and do so
without weakening the House of Commons. It would
increase the possibilities of confrontation, but avoid the
perpetuation of deadlock by ultimately giving the House
of Commons its way.

Suggestions have been made that the Senate could have
some special power in confirming the appointments of
Judges of the Supreme Court, Ambassadors and heads of

cultural agencies. Such a role could lead to political con-
troversy over the appointment, and to an unnecessary
public discussion which would probably weaken the
appointee rather than strengthen him. We reject this pro-
posed role.

The investigative role of the Senate is not new, but it has
assumed much greater importance in the 1960s. There
have been, for example, special committees of the Senate
on Manpower and Employment, Land Use in Canada,
Aging, Mass Media, Poverty, and Science Policy, in addi-
tion to studies by Senate standing committees. Other
investigations have been done by special joint committees
of the Senate and the House of Commons - such as those
on Consumer Credit and on Divorce in 1967, and this
Special Joint Committee on the Constitution. Much useful
information has been produced by these Committees, and
major legislation has resulted from their work.

We recommend that the present veto power of the
Senate be reduced to a suspensive veto for a period of six
months: so that a bill could become law without the con-
sent of the Senate if the House of Commons, having once
passed it, passes it again after a period of six months from
the date of its rejection or final amendment by the Senate.
This would ensure the continuation of a legislative role
for the Senate in which regional forces could work, while
at the same time ensuring that the House of Commons
could not be thwarted indefinitely. Such a suspensive veto
would recognize political realities in Canada, and would
give to the Senate a more realistic constitutional base, as a
non-elected body, from which to express its opposition to
the elected government and the House of Commons. If the
Senate did not complete its consideration of a bill or
resolution within six months from third reading or pas-
sage in the House of Commons, it should become law if
again passed by the House of Commons at any time
during the same Parliament. Periods when Parliament is
prorogued or dissolved would not be counted in comput-
ing the six-month period.

In order to help speed up the legislative process we also
recommend that the Government should be entitled to
introduce in the Senate all bills, including money bills, but
excluding appropriation bills, before their approval by
the House of Commons; provided that, in the case of
money bills, they should be introduced by the Leader of
the Government in the Senate on behalf of the Govern-
ment. Where bills are 'first introduced in the Senate, a
government would obviously be assuming a favourable
reception there, since this procedure would make the
overriding of the Senate by the House more complicated
if it became necessary.

Under the compromise of 1867 the then-existing three
regions were given equal representation in the Senate.
The Maritimes as a unit had 24 Senators, and there were
24 each for Quebec and Ontario, for a total of 72. As the
Western Provinces entered Confederation they were given
varying numbers of Senators. In 1915, Western Canada
was made a fourth senatorial area with 24 Senators equal-
ly distributed between the four provinces, raising the total
representation in the Senate to 96. This was further
increased to 102, the present maximum, with the alloca-
tion of six Senate seats to Newfoundland on its joining
Confederation. The present provincial membership is
therefore as follows:
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For the purposes of senatorial areas the West in 1915
was considered one unit. While the four Western Prov-
inces share many common concerns, even in 1915 it could
not be said that the whole of the West was one economic

unit. It is even less so today. Furthermore, since 1915 the
economic power of the West has dramatically increased.

Two regions, the Yukon and the Northwest Territories
remain without representation in the Senate. There is
precedent for having Senatorial representation for the
Territories. In 1888, the Northwest Territories were first
given two Senators under the authority of a Constitution-
al amendment of 1886. This was increased to four in 1904
prior to the acquisition of provincial status by Saskatche-
wan and Alberta.

Many federal states have equal representation in the
Upper House for all states. In view of the great disparity
in the size and economic power of the various Canadian
provinces, the concentration of Francophones mainly in
one province, and the historical structure and commit-
ments of every province, we reject total equality for each
province as impracticable.

On the other hand, Canada is the only federation in
which some of the smaller provincial units have more
representatives in the second chamber than have the mid-
dle-sized units. In our opinion the time has come for a
redistribution of Senate seats to reflect better the present
regions of Canada.

Two of the most obvious deficiencies in the current
distribution of seats are: (1) the disparity in representation
in geographical and other terms between the Western
provinces and the other provinces; (2) the fact that the
Yukon and the Northwest Territories, being a major part
of the Canadian land mass, are not represented at all in
the Senate. Consideration must also be given to the fact
that a reduction in the complement of Senators from
Nova Scotia, New Brunswick and Prince Edward Island
would have the effect, in some cases immediately, of
reducing the number of members in the House of Com-
mons from those provinces: for sections 51(1)3 and 51A of
the British North America Act provide a floor for House
of Commons representation for a province by ensuring
that no province can have fewer members than Senators.
Taking into account these factors as well as historical
ones, we propose the following distribution of seats in the
Senate, which would increase representation for the West
and the North:
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Considering that in the final analysis the success or
failure of the Senate depends more on the quality of its
membership than on any other factor, the question of
selection is paramount.

The method of selection of Senators has been open
to much ecriticism. Many Canadians think of Senate
appointments (made, in fact if not in form, by the Prime
Minister) as simply a method of rewarding party faithful.
With all due respect to the many fine appointments which
have been made, there have been over the years too many
appointments which in the eyes of the public confirm this
view.

The system of appointment is therefore suspect. Credit
is due to the present Prime Minister for a very real
attempt to broaden the base. There is no guarantee, how-
ever, that future Prime Ministers would follow the same
course. This is not to say that political appointments are
wrong per se—after all, the Senate is part of the political
structure; it is a political arena. The criticism is not that
politicians are appointed, but rather the reason for their
appointment.

If the Senate is to fulfill properly its role, the criterion
for membership must not be reward for past service, but
rather the expectation of future service to the nation,
based on a recognition of ability and past service in
various fields of endeavour, including the political
sphere. Certainly the Canadian system is unique, as no
other federation has chosen to follow the Canadian exam-
ple of placing the appointments of senators in the hands
of the central government.

The Committee has spent considerable time in consider-
ing the best method of selecting Senators. We do not feel
that a wholly or partially elected Senate is the answer in
the Canadian context. The decision made in 1867 was not
accidental. The appointment system still offers the most
scope for a greater diversity of Senators, drawn from all
areas of Canadian life. Consequently, we recommend that
one half of the Senators from each Province or Territory
be appointed by the Federal Government as now, and that
the other half be appointed by the Federal Government
from nominees proposed by the appropriate Provincial
Government or Territorial Council. Thus, although the
whole of the formal power of appointment would remain
with the Federal Government, half of the Senate members
would be, in effect, Provincial appointees. The new
system should be brought into effect as vacancies arise,
with the first nomination from each Province or Territory
to be made from the Provincial or Territorial list, and
subsequent nominations alternating.
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At present, a person eligible for appointment to the
Senate must:

—be of the full age of thirty years;

—Dbe either a natural born or a naturalized Subject of
the Queen;

—own real property within the Province he represents
to a net value of $4,000;

—be worth at least $4,000 over and above his debts and
liabilities;

—be a resident in the Province for which he is appoint-
ed, and in the case of Quebec, have his residence or

real property qualification in the electoral division for
which he is appointed, or be a resident therein.

In 1867 this property qualification was very large. In
that day it was considered proper to restrict Senate
appointments to people of means. Today we find such
restrictions repugnant. The Senate must be representative
of all facets of society.

The Quebec restriction requiring residence or property
holdings in the electoral division of the Senator is ana-

chronistic and ought to be abolished as well as the divi-
sions themselves.

The age limitation imposed in 1867, like the property
qualification, reflects the thinking of another era.

Consequently, we recommend that the personal qualifi-
cations for appointment to the Senate should be limited to
those required for eligibility as an elector under the
Canada Elections Act, subject to the additional qualifica-
tion of residence in the Province or Territory for which a
Senator is appointed.

We also recommend that the retirement age for Sena-
tors be lowered from the present age of 75 to 70 for all
Senators appointed under these new provisions. Members
of the present Senate should be able to retire after 70 and
before 75 with full salary until they reach the age of 75.

We further recommend that upon retirement Senators
should retain the right to the title and precedence of
Senators, and the right to participate in the work of the
Senate and of its Committees, but not the right to vote or
to receive the indemnity of Senators.
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Chapter 14—The House of Commons

RECOMMENDATIONS

42. The mechanism of redistribution of seats in the
House of Commons as well as the limitations
implied in the 15% rule and the Senate rule should
be retained in the Constitution. The formula of
representation. however, subject to our recommenda-
tions on the Bill of Rights, should be the exclusive
prerogative of the House of Commons. to be dealt
with by ordinary legislation.

43. Every House of Commons should continue for four
years, from the day of the return of the writs for
choosing the House and no longer, provided that,
and notwithstanding any Royal Prerogative, the
Governor General should have the power to dissolve
Parliament during that period:

(1) when the Government is defeated

(a) on a motion expressing no confidence in the
Government; or

(b) on a vote on a specific bill or portion of a bill
which the Government has previously declared
should be construed as a motion of want of confi-
dence: or

(2) when the House of Commons passes a resolu-
tion requesting dissolution of Parliament.

In an age in which all of our institutions are being
subjected to close reconsideration it would be surprising
indeed if the principal institution of our democratic gov-
ernment, the House of Commons, was not also undergoing
intense reexamination. We believe this is also true of
Provincial Legislatures, but their constitution and func-
tioning does not fall under our terms of reference. How-
ever, the provinces could do worse than try to follow the
principles and procedures in force at the Federal level.

Many of the day-to-day shortcomings in the functioning
of the House of Commons have been obvious to the Mem-
bers, and in the present Parliament many changes have
been made in the rules and practices of the House. Some
of these changes have been a matter of dispute among the
political Parties, but no one has denied the need for seri-
ous change. Further changes such as the broadcasting of
the proceedings of the House and Committees are even
now under consideration.

Optside of Parliament the criticisms are often more
radical, and range from the demand of the more extreme

exponents of participatory democracy that representative
government should be abolished to the suggestion that
elections should be held at fixed intervals, thus lessening
the control of the executive over the legislative branch of
government.

This Committee has encountered most of these views in
the course of its hearings, as well as having experienced
some of the unconventional opposition to Parliament
through demonstrations staged at several of our meetings.
We have, in turn, shown our support for participatory
democracy by the wide-ranging character of our hearings,
by the procedures we developed for our public meetings,
by our extension of simultaneous interpretation to audi-
ences, and by our attempts to obtain permission for the
broadcasting of our public meetings.

Most of the issues involved in a discussion of represen-
tative democracy today go beyond the confines of our
terms of reference, since they involve an analysis of the
role and financing of political parties and of the diffusion
of information in our society. We do want to affirm our
support for the preservation of representative institutions.
The alternatives would seem to us to be direct democracy
on a universal and instantaneous scale through the use of
sophisticated computers, or some form of mob rule
whereby the group which can most effectively—or most
forcibly—influence the Government would make the prin-
cipal decisions. The latter method is obviously inappropri-
ate for a democracy, for it would reflect the views of a
particular group rather than of the people as a whole. We
believe that the former method is also undemocratic,
though more subtly so. For we believe that democracy is
more than merely the mathematical counting of a majori-
ty of votes on every decision, but requires an opportunity
for the voter to inform himself and to be persuaded by his
fellow citizens.

But our endorsement of representative democracy is
not intended as an acceptance of the status quo. Unless
major changes are made in our political institutions in the
broadest sense, we foresee considerable difficulty in the
continuance of the system. While we do not believe that
many of the issues can be solved by constitutional provi-
sions, we would support two constitutional changes. In
order to maintain a better balance between executive and
legislative power, we would recommend the following
constitutional provision with respect to the dissolution of
Parliament: every House of Commons shall continue for
four years from the day of the return of the writs for
choosing the House and no longer: provided that, and
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notwithstanding any Royal Prerogative, the Governor
General may dissolve Parliament during that period of
four years (1) when the Government is defeated (a) on a
motion expressing no confidence in the Government, or
(b) on a vote on a specific bill or portion of a bill which
the Government has previously declared should be con-
strued as a motion of want of confidence; or (2) when the
House of Commons passes a resolution requesting dis-
solution of Parliament.

We also believe that the formula for representation in
the House of Commons should be cleared up. Section 51
of the British North America Act, which has been amend-
ed from time to time to provide for equitable representa-
tion, essentially establishes a mathematical formula for
representation on the basis of population, with two
qualifications: (1) in any readjustment the number of
members for any province may not be reduced by the
mathematical formula by more than 15% below the
representation to which it was previously entitled; and (2)
no province may have fewer members of parliament than
it has Senators. The 15% clause operates so as to add
additional members where this would be required to
maintain the representation of some provinces, whereas
the Senate clause necessitates rather the reduction of
membership from some provinces in order to maintain
the required level in others. Evidence presented to us
indicated that, on the basis of the present population,
other Provinces will have to contribute six members to
maintain the number of members in the Maritime Prov-
inces at the same level as Senate representation. This
appears to us to be unfair, and we suggest that this
number of members should be added to the House,
making a total of 269. In keeping with our earlier proposal
that there should be a provision in the Bill of Rights for
fair representation on the basis of population and in order
to minimize the opportunities for any government to
tamper with the process of achieving this aim, we would
propose that some of the essential prescriptions of the
Electoral Boundaries Readjustment Act (1964-1965)
(R.S.C. 1970 E-2) be inserted in the Constitution, namely:

A. Following each decennial Census a Federal Com-
mission shall be established for each Province, to
consider and report upon the readjustment of the
representation of each Province in the House of Com-
mons. (section 3).

B. Each Commission for a Province shall consist of
four members, namely:

(1) A Chairman to be appointed by the Chief Justice
of the Province from one of the courts of his prov-
ince. (section 6(1)).

(2) Two members, neither of whom can be a
member of the Senate or House of Commons or a
Legislative Assembly of a province, to be appointed
by the Speaker of the House of Commons from
among residents in that Province as he deems suita-
ble. (sections 6 and 8).

(3) The Representation Commissioner. (section 5).

C. Each Commission shall complete its report within
one year and the report laid before the House of
Commons. After objections filed with the Speaker
and considered by the House have been reconsidered
by the Commissions concerned, representation orders
shall be issued. They shall be in force until the next
following readjustment of boundaries.

Other points now covered by this Act should be deter-
mined by ordinary legislation.

We would further propose that the representation for-
mula for the House of Commons should be left in the
hands of the House of Commons to deal with by ordinary
legislation, retaining in the Constitution only the 15%
rule and the Senate rule as limitations on the power
of the House to act, but without specifying in the Constitu-
tion the mathematical effect of their application.

Other matters respecting the House of Commons we
would leave for non-constitutional settlement.
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Chapter 15—The Supreme Court of Canada

RECOMMENDATIONS

44. The existence, independence and structure of the
Supreme Court of Canada should be provided for in
the Constitution.

45. Consultation with the Provinces on appointments to
the Supreme Court of Canada must take place. We
generally support the methods of consultation pro-
posed in the Victoria Charter, but the Provinces
should also be allowed to make nominations to the
nominating councils which would be set up under
the Victoria proposals if the Attorney-General of
Canada and the Attorney General of a province fail
to agree on an appointee.

46. The Provinces should be given the right to withdraw
appeals in matters of strictly provincial law from the
Supreme Court of Canada and to vest final decision
on such matters in their own highest courts, thus
leaving to the Supreme Court of Canada jurisdiction
over matters of Federal law and of constitutional
law, including the Bill of Rights. The issue of wheth-
er a matter was one of strictly provincial law would
be subject to determination by the Supreme Court of
Canada.

Presumably no justification, either theoretical or practi-
cal, is necessary for a final court of appeal for Canada.
The Supreme Court of Canada has now been in existence
for almost a century, though it has been the ultimate
appellate body for just under one-quarter of that period.
For the whole time it has been a statutory rather than a
constitutional court, having been established under the
Federal Parliament’s power under section 101 of the
B.N.A. Act to “provide for the Constitution, Maintenance
and Organization of a General Court of Appeal for Cana-
da”. In a new Constitution, with the added duty of inter-
preting and enforcing a constitutional Bill of Rights, it
would be preferable that the Court itself be provided for
in the constitution. Hence Articles 22 to 42 of the Victoria
Charter.

We agree with constitutional entrenchment of the Court
and we see no reason to depart from its present struc-
ture—nine judges sitting during good behaviour up to the
age of 75, with three of the judges specified to be mem-
bers of the Bar of the Province of Quebec because the
civil-law system in that Province differs from the com-
mon-law system of all the other Provinces.

There are, however, several problem areas, the most
difficult of which is the appointment process. Articles 26
to 33 of the Charter are devoted to this question. These
articles provide that, in the absence of agreement between
the Attorney General of Canada and the Attorney Gener-
al of a proposed candidate’s province for a 90-day period,
the Attorney General of Canada has the right to convene
a nominating committee. The Attorney General of the
Province has the right to opt for a council consisting of all
the Attorneys General in Canada or for one composed of
the two Attorneys General (Federal and Provincial) and a
chairman. If they cannot agree on a chairman, the Chief
Justice of the Province shall name the chairman.

Names may be submitted to either kind of nominating
council only by the Attorney General of Canada and from
among those he has already submitted to the Provincial
Attorney General for approval. The council then makes a
recommendation to the Governor General in Council,
which presumably would accept the recommendation,
although it is not bound to do so.

The Charter’s appointment process is an imaginative,
though somewhat cumbersome, attempt to provide the
Provinces with more than merely token consultation
when a new judge of the Supreme Court of Canada is to
be appointed. We support the principle and have no quar-
rel with the method, except to suggest that it would be
advisable also to allow the Provinces to make nomina-
tions to the nominating council.

The effect of the procedures proposed by the Charter
would almost certainly be to ensure a nominee acceptable
to the Provinces without the necessity of establishing a
nominating council. But if a council has in fact to be
established, is it necessary to guarantee in advance that a
nominee of the Attorney General of Canada is chosen?

Rather than attempting to make more civil-law judges
available to hear civil-law appeals by co-opting lower-
court judges on an ad hoc basis, as proposed by Article 39
of the Charter, we prefer that every Province should be
given the right to withdraw its appeals on matters of
strictly provincial law from the Supreme Court of Canada
and to vest final decision on such matters in its own
highest court. The jurisdiction which would remain in the
Supreme Court of Canada would be over questions of
Federal law or of the Constitution, and over matters of
Provincial law where a province has not withdrawn from
the Supreme Court’s jurisdiction. Whether or not a matter
was one of strictly Provincial law would have to be sub-
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ject to decision by the Supreme Court which would be
empowered to grant or deny leave to appeal according to
its view of each case.

This recommendation for a limitation of Supreme Court
jurisdiction is contingent upon our recommendation

above for the entrenchment of a comprehensive Bill of
Rights in the Constitution. In our view, the Supreme
Court should retain jurisdiction over questions of civil
liberties and human rights.
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Chapter 16—The National Capital Area

RECOMMENDATIONS

47. There should be a movement by stages towards the

possible creation of an autonomous Canadian
Capital.

48. The Canadian Capital should be generally the
areas of Ontario and of Quebec now defined in the
schedule to the National Capital Act (1959).

A country’s capital is an essential instrument of nation-
al pride. In a federal, bilingual and multicultural country,
it must also be an essential instrument of national unity. It
must reflect equitably all aspects of that country’s charac-
ter, and each citizen should have a true sense of owner-
ship in the capital of his country regardless of the dis-
tance which separates him from the seat of government.

In Canada this has not been and is not now the case.
Ottawa was chosen as capital at a time when the Western
Provinces did not exist and Canada had only two of its
Atlantic Provinces. It was not granted territorial autono-
my, but was situated on the territory of one central Prov-
ince in close proximity to the other.

As Canada grew, so did its Capital, but it did so reflect-
ing the character and the flavour of the Province of which
it was a part and on which it was dependent, to the
exclusion of the many other characteristics which were
already present in, or which were steadily being added to,
the fabric of Canada. The absence of a truly bilingual
character is particularly marked.

The Federal Government probably first manifested its
interest in the capital as a national institution in 1899 with
the creation of the Ottawa Improvement Commission but
it was not until the late 1920s that a Federal District
Commission was set up. Its jurisdiction was limited to the
esthetics of Federally owned lands and buildings. It natu-
rally had a low priority on funds during the ’30s and ’40s.
It was restructured in the late ’50s into the National Capi-
tal Commission when the Federal Parliament, recognized
that the Capital area had expanded in fact beyond the
limits of the city and of the Province and therefor
adopted the National Capital Act. This Act defined the
territory over which the N.C.C. would exert influence.

The National Capital Region is an area of 1,800
square miles of Ontario and Québec. The Region is
home to some 600,000 inhabitants whose cultural
bg;kgrounds are proportionate to those of Canadian
citizens in general. Centered about the cities of Hull

and Ottawa, it includes all or part of 57 local munici-
pal jurisdictions. Its problems are typical of those of
most urban communities throughout the country.
Moreover, the Region is typically Canadian in its con-
tent of farmland, bushland, rocky tree-covered hills
and innumerable lakes and streams. (N.C.C. Annual
Report, 1970-71, p. 2)

The current mandate of the N.C.C. empowers it to
acquire and dispose of lands, to undertake joint projects
with municipalities, to make grants for various purposes
and to conduct research for the planning of the National
Capital Region. In our view the Capital Area should con-
tinue to be the areas of Ontario and Quebec now defined
in the schedule to the National Capital Act (1959).

The Committee is of the opinion that the time has come
for the Federal Government to have more voice in the
management of the Capital of the country. The Commit-
tee also believes that the Capital is not just an Ontario city
or an Ontario-Quebec city, but a Federal Capital which
aspires to be representative of the people of all 10 prov-
inces, and which can indeed be to all the people an instru-
ment of pride and of unity.

It has been suggested that the national capital should be
autonomous. The Committee feels that the present maze
of jurisdictional difficulties surrounding this issue have
created strong barriers to the establishment of an autono-
mous capital region. Rather, it would be more expedient
to view such an autonomous region as a possible, but not
a necessary, final stage of development.

We therefore recommend that a Board comprised of
equal numbers of Ministers from the Federal, Ontario and
Quebec governments, together with representatives of the
Regional Communities concerned, should be established
to co-ordinate the activities of governments in the Canadi-
an Capital. This Board should be empowered to promote
further municipal rationalization and to impart to the
Capital those characteristics which truly reflect the real-
ity of Canada.

Present provincial boundaries and provincial jurisdic-
tions would continue to apply, and residents of the
National Capital would continue to elect members of Par-
liament and members of the Legislature of the Province
in which they reside, according to the normal provisions
of the respective jurisdictions.

The Committee also suggests, as a second stage, that a
single new political structure would be necessary to
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replace the myriad of local governments found within the
National Capital region in order to administer those
affairs normally under municipal jurisdictions. Hence, we
recommend the eventual establishment of a tripartite
Board appointed jointly by the Ontario, Quebec, and Fed-
eral governments.

We believe that, having gone through these two stages,
the population of the National Capital Area may well

consider it advantageous to advance towards fully
autonomous status.

We have purposely avoided the term ‘federal district”
because of the bad connotation it generally has. We are
convinced, however, that it is within the ingenuity of
Canadians to develop a new formula that would achieve
the aim of a truly national Capital.
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PART IV—THE GOVERNMENTS

Chapter 17—The Division of Powers

RECOMMENDATIONS

49. The use of exclusive lists of Federal and Provincial
powers, but with an extended list of concurrent
powers, should be continued.

50. Concurrent powers which predominantly affect the
national interest should grant paramountcy to the
Federal Parliament and those which predominantly
affect Provincial or local interests should grant para-
mountcy to the Provincial legislatures.

51. The Constitution should permit the delegation of
executive and administrative powers (as at present),
but not of legislative powers, except where express-
ly specified in this Report.

Federal states exist because there is a political will to
unite for certain purposes and to remain apart for others.
Consequently one of the most complex aspects of a feder-
al constitution is the division of powers between the cen-
tral and local authorities in a manner which will reflect
the political will and political reality. Political scientists
and constitutional lawyers have attempted to construct
ideal prototypes and absolute criteria to answer the ques-
tions as to how powers should be divided and as to which
level should have predominant authority, but, for the
most part, federal states and federal constitutions have
resulted from political bargaining and not from ideal
models.

The question as to how powers should be divided has
often been resolved in different ways depending on the
priorities and political strength of the constituent parts.
Among the competing criteria which are often advanced
are: economic efficiency and prosperity, national or uni-
form standards, the need for collective action, increased
strength and power, the threat of foreign or external
domination, greater mobility, cultural survival, individu-
alism, the right to self-determination of national groups
and peoples, power to the people, the need for more
personal government, and the need for less bureaucracy.
These criteria often conflict and will only be accommodat-
ed to the extent that political forces allow them. The
argument that more authority in the central government
will result in a higher standard of living will not convince
the minority groups who are willing to give a higher place
to their social needs than to economic benefits. Most
Canadians seek a constitutional formula which will pro-
vide a balance between both tendencies.

The division of powers set out by the Fathers of Confed-
eration in 1867 seemed to give more power to the Federal
Parliament than to the Provincial Legislatures, and
seemed to favour a system in which Parliament would be
the dominant authority. The peace, order and good gov-
ernment clause, the disallowance power, the residuary
power, the nature of the powers in section 91 as opposed
to section 92; sections 24, 58, 59, 90, 93, 94, 95 and 96 and
the general spirit of the entire Constitution all point to
this. The situation, however, has been changed to a great
extent by Court decisions and, in particular, by the deci-
sions of the Judicial Committee of the Privy Council
which greatly extended Provincial authority by expand-
ing jurisdiction under “property and civil rights” and
“municipal institutions.” The principle adopted by the
Judicial Committee that the Legislatures are not subordi-
nate to the Federal Parliament, but are as sovereign in
their jurisdiction as the Federal Parliament in its jurisdic-
tion also enhanced the position of the Provinces.

As a result, after 105 years of judigial interpretation and
of legislative and administrative practice, we now have a
Constitution where the legislative power is about equally
divided between the Provincial Legislatures and the Fed-
eral Parliament.

The principal general criticisms we have heard of the
present division of powers are the following:

(1) The Federal Parliament does not have sufficient
power to manage and plan the economy.

(2) The Federal Parliament does not have sufficient
power to cope with large multinational corporations,
international unions, and the overwhelming influence
and power of the United States of America.

(3) The citizens of Canada are handicapped by the
lack of national standards in education.

(4) The Federal Parliament does not have the power to
implement a policy of bilingualism in education and
other areas now under Provincial jurisdiction, despite
the requirements of national unity.

(5) The citizens of Canada are handicapped by vary-
ing Provincial standards in fields which cross Provin-
cial boundaries—e.g., pollution, securities regulation,
labour legislation, traffic regulation, etc.

(6) The present Federal role in social legislation (par-
ticularly in shared-cost programs) interferes with or
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prevents the Provinces from varying the programs in
accordance with Provincial needs, resources, and pri-
orities. It also leads to a poor allocation of public
funds and an excessive bureaucracy.

(7) The Province of Quebec does not feel that it has
sufficient powers to guarantee the survival of the
French language and culture and to establish the
social and economic institutions necessary to attain
this goal.

(8) The present division of powers is too rigid to allow
for varying Provincial and Federal needs. The consti-
tution requires greater flexibility.

(9) The present division of powers is unclear and
imprecise, giving rise to much litigation and judicial
interpretation. It is also incomplete and does not pro-
vide for jurisdiction over modern technology and its
resulting problems. The division of powers must be
more functional.

(10) The grammatical construction of the jurisdiction-
al categories is poor and there is no logical consisten-
cy in the relationship between the categories. Some of
the categories are based on things; others are based
on persons, location, behaviour, or activities. Again,
this leads to imprecision and litigation.

During the hearings of the Committee there were many
briefs and much discussion relating to the deficiencies of
the present division of powers and many proposed solu-
tions. We shall summarize here the main alternatives
which were presented.

The provision of exclusive powers for the Federal Par-
liament and the Provinces, with a greater number of
concurrent powers and a residual clause favouring the
Federal or Provincial authorities, would be similar to the
present structure, with the difference that there would be
a greater use of concurrent powers. The provisions relat-
ing to concurrent powers could stipulate which level was
paramount. They could also stipulate whether the inferior
level could legislate without the consent of the paramount
level up to the point of conflict, in which case the legisla-
tion of the paramount level would prevail; or, whether the
inferior level would require the consent of the paramount
level before it could legislate at all. In the United States
and Australia, the states can legislate in certain fields
without the consent of the central government until the
central government decides to legislate, or until it legis-
lates in conflict with the legislation of the states. In the
United States, there are additional fields where the states
can legislate only with the consent of the federal
government.

An extended use of concurrent powers would provide
for greater flexibility. It would allow the Provinces to act
in their own right in certain areas which were primarily
Federal, or to supplement national measures through spe-
cial provisions for regional needs. On the other hand, it
would give the central government the right to assure a
certain minimum standard in areas which were primarily
provincial.

Concurrent powers are widely used in federal constitu-
tions. The Canadian constitution is the most limited in this
respect, with only three concurrent powers, while India is
the most extensive, with a list of forty-seven concurrent

powers. Switzerland has divided powers in addition to
concurrent powers.

Another possibility is the provision of exclusive Federal
and Provincial powers with the right of delegation. Dele-
gation could be permitted one way or both ways: either
from the Federal Parliament to the Provinces or from the
Provinces to the Federal Parliament; or the right to dele-
gate from each level to the other. It could also be stipulat-
ed whether the delegation would take place between the
Federal Parliament and a single Provincial Legislature or
whether it could take place only when a minimum
number of Provincial Legislatures are in agreement. The
delegation could apply to all legislative powers, to speci-
fied powers, or to executive or administrative powers.
This mechanism is in some ways more flexible than con-
current powers and in other ways less flexible. The chief
danger is the creation of special status for a minority of
provinces or a single province.

The provision for executive delegation is widespread in
the newer federal constitutions while legislative delega-
tion is more limited. It is, however, generally provided for,
and is allowed in both directions.

Some federal constitutions provide for exclusive powers
to one level only, combined with concurrent powers and a
residual power to the other level. This is the situation in
the United States, Australia, Switzerland and Germany
where there are exclusive powers only for the central
governments as well as concurrent powers with para-
mountcy to the federal governments, and all other matters
are local. According to some this is a more precise method
of dividing powers.

An alternative method is to divide powers on a national
or local basis without regard to subject matter. In this
way a federal government could legislate on all matters in
those aspects which affect the interest of the entire coun-
try or where the activity was interprovincial or interna-
tional; while the area governments could legislate for all
matters which were local or completely within provincial
territory. The Fathers of Confederation seemed to have
this concept in mind when they drafted the Peace, Order
and good Government clause in section 91 and the ena-
bling clauses in section 92.

This method of dividing powers could be used with lists
of exclusive and concurrent powers and might thereby
serve as a dual residual clause. This would mean that all
matters not exclusively listed which were basically nation-
al would come under Federal jurisdiction, while those
which were basically local or regional would come under
Provincial jurisdiction.

Many Committee witnesses have referred to the rigidity
of the present division of powers and have urged greater
flexibility. We have already referred to the use of concur-
rent powers and delegation as two means of achieving
flexibility. Other important methods are a usable amend-
ing formula, special powers which come into operation in
emergencies (war, revolution, internal disorder, natural
disasters, economic emergencies, etc.), mechanisms or
institutions for intergovernmental cooperation (Federal-
Provincial conferences, interprovincial coordinating
agencies, and independent national commissions for taxa-
tion and public spending), and the use of the Federal
spending power and shared-cost programs.
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Some witnesses suggested that some Provinces (e.g.,
Quebec) should have greater or more constitutional
powers than other Provinces. This would mean that these
special-status Provinces would be able to legislate for
matters on which the Federal Parliament would legislate
for the people in other Provinces. This would not be in
virtue of a delegation of power or through concurrent
powers but through sovereign powers which would be
special for certain Provinces.

This type of special status is often confused with special
constitutional provisions for one or several provinces. We
should note that several Provinces now have and have
always had special constitutional provisions without
having special legislative powers not existing in other
Provinces. Quebec is thus constitutionally entitled to use
the civil law system in the area of property and civil
rights, but this is not a special status since the area of
private law is under provincial jurisdiction for all Prov-
inces. There are also Federal and Provincial legislative
provisions which apply in some Provinces and make them
different, but, again, these Provinces do not have a special
status in that they have special legislative powers. Conse-
quently, the Constitution has recognized and can continue
to recognize that Quebec is not a Province like the others
without according it special or additional legislative
powers.

Despite the fact that a Province might have special
constitutional provisions and special legislative provisions
to meet its particular needs without having a special
status, some would still argue that special status, or addi-
tional legislative power, is desirable. The arguments we
heard against this type of special status are:

(1) That it isolates a particular Province and, in effect,
destroys the minimum requirements for a federal
state;

(2) That it places the special-status Province and its
representatives in an untenable position in Federal
institutions;

(3) That it creates different classes of citizenship
within the same state;

(4) That it jeopardizes the integrity of the state, inter-
nally and externally.

It is possible to conceive of some type of special status
of this nature, but it is difficult to envisage how the
citizens of the special-status Province could have the same
rights within the Federal state, as a whole, as the citizens
of the other Provinces.

“Opting out” and “opting in” are different matters.
Such arrangements do not require special constitutional
powers and indeed do not affect the division of powers.
They are in effect a type of delegation, and if provided for
in the Constitution, would be permanently available to all
Provinces. If they were, as is usually the case, rendered
possible by Federal legislation, they would be completely
within the sovereign control of the Federal Parliament
and could be rescinded at will.

The Committee recommends that there should continue
to be exclusive lists of Federal and Provincial powers but
with an extended list of concurrent powers.

Concurrent powers which predominantly affect the
national interest should grant paramountcy to the Federal
authority and those which predominantly affect the Pro-
vincial or local interest should grant paramountcy to the
Provincial authorities.

The Constitution should permit the delegation of execu-
tive and administrative powers (as it does now) but not of
legislative powers except in the one instance (the criminal
law power) where we recommend it below.

While the descriptions of the legislative categories found
in the present division of powers remain valuable, since
they have been subject to considerable judicial interpreta-
tion, some attempt should be made to eliminate ambig-
uous heads and provide for logically consistent categories.
We do not, however, regard such a drafting project as our
responsibility as a Parliamentary Committee. The details
of our proposals for substantive change in the present
division of powers are set out throughout the Report.
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Chapter 18—The General Legislative Power of Parliament

RECOMMENDATIONS

52. The “Peace, Order, and good Government” power
should be retained in the Constitution as an expres-
sion of the overriding Federal legislative power over
matters of a national nature.

53. Since the Federal General Legislative Power is
counterbalanced by a Provincial power over matters
of a Provincial or local nature, there is no place for a
purely residuary power.

The legislative authority of the Parliament of Canada is
principally contained in section 91 of the British North
America Act. The form of the grant of power has been
responsible for a great deal of constitutional litigation and
is therefore worth remarking.

First, the Federal legislative power is said to reside in
the Queen “by and with the Advice and Consent of the
Senate and House of Commons”—a style of grant which is
unnecessary in the light of section 17, which has already
provided that Parliament consists of the Queen, the
Senate and the House of Commons. Second, using words
hallowed in British colonial tradition, the power bestowed
is “to make Laws for the Peace, Order, and good Govern-
ment of Canada.” The power conferred on Parliament by
these enacting words is known as the ‘“General Power” of
Parliament. The enacting clause goes on to provide that
the General Power is ‘“in relation to all Matters not
coming within the Classes of Subjects by this Act
assigned exclusively to the Legislatures of the Provinces.”

The declaratory clause follows, setting out 31 heads of
exclusive Parliamentary power “for greater Certainty,
but not so as to restrict the Generality of the foregoing
Terms of this section.”. Within the declaratory clause it is
stated that the legislative authority of Parliament extends
to the enumerated classes of subjects, “notwithstanding
anything in this Act.” This “notwithstanding” provision is
called the non obstante provision. After the enumeration
of exclusive Federal powers there are the following con-
cluding words, sometimes called the “deeming clause”:

And any Matter coming within any of the Classes of
Subjects enumerated in this Section shall not be
deemed to come within the Class of Matters of a local
or private Nature comprised in the Enumeration of
the Classes of Subjects by this Act assigned exclusive-
ly to the Legislatures of the Provinces.

We are not concerned here with textual analysis as such,
but we would draw attention to the judicial interpretation
of the Federal General Power. The apparent legislative
intent of the deeming clause was to ensure that the
enumerated classes of matters in section 91 took prece-
dence over section 92(16) in the Provincial list of powers:
“Generally all Matters of a local or private Nature in the
Province.” Both the grammar and the phrasing of the
deeming clause would appear to make this point clear.
However, the Judicial Committee of the Privy Council
gave that clause a wider interpretation, which at the same
time had the effect of weakening the General Power. The
Privy Council took the view that it was the deeming
clause (rather than, as the text would appear clearly to
state, the non obstante provision in the declaratory
clause) which established the superiority of the enumerat-
ed heads of section 91 over the enumerated heads of
section 92, in the event of conflict. The converse of this
proposition was that, since the deeming clause established
a priority only for the enumerated powers in section 91,
the General Power had no priority. It was, in effect, a
residuary power.

For the Privy Council by the 1920s the General Power
was an emergency power to be used only in abnormal
conditions such as war, famine, or pestilence, or a minor
power which could justify the incorporation of companies
with non-provincial objects, the expulsion of aliens, or the
reference of questions to the courts for advisory opinions:
in other words, it could be used only where there was no
possibility of conflict with section 92, since in every case
of conflict the Provincial power would prevail.

We are not so naive as to think that this interpretation
came about purely as a matter of textual analysis. Clearly,
the Judicial Committee of the Privy Council, and notably
Lords Watson and Haldane, came to a value judgment
that the apparent meaning of the British North America
Act would give too much power to the Federal Parlia-
ment, and especially that a broad interpretation of the
General Power could erode Provincial power entirely. We
are not without sympathy for this point of view, but we
believe that the solution which the Judicial Committee
decided on, viz., reducing the General Power to a merely
residual power, was much too extreme.

In our view there is a fundamental need for a grant of
power recognizing Federal jurisdiction in matters of
national interest and possessed of a genuine national
character. This would be a counterpart to the Provincial
jurisdiction in section 92(16) over ‘“all Matters of a merely
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local or private Nature in the Province.” It would give an
orientation to the whole of section 91 as subsection 16 may
be thought to do to all of section 92.

The Privy Council itself began a rehabilitation of the
General Power in the 1930s, and this trend continued after
the Supreme Court of Canada became the court of final
resort. As a result, matters such as aeronautics, broad-
casting, the regulation of the national capital district, and
labour relations in the atomic energy field have been
assigned to the Federal Government under the General
Power. We expect this trend to continue. The General
Power is, therefore, no longer a merely residuary power,
nor is it likely to become so again.

Some witnesses before us argued that the residuary
power should rest with the Provinces rather than with the
Federal Government. We could accept such a change
provided that it applied only to the residuary aspect of the
General Power and did not touch its positive power. For,
as we have stated, we are convinced of the necessity of

Federal jurisdiction over matters of a national nature.
However, as we envisage the Constitution there should
rather be a complete division of legislative power, with
matters of a national character in Federal hands and
those of a local or provincial nature under Provincial
control. In such a division of powers there would be no
real residuary power, since all power would initially be
divided according to its aspect. In this context the location
of residuary powers would be meaningless.

We frankly recognize that the triad of “Peace, Order,
and good Government” is conceptually too vague to be
entirely satisfactory as an expression of the Federal Gen-
eral Power to legislate in the national interest. However,
the literal wording has now been qualified by more than a
century of judicial interpretation, and we are reluctant to
suggest an alternative, since we regard our task as a
conceptual rather than a drafting one. We therefore con-
tent ourselves with expressing the view that whatever the
language employed, the General Power should indicate
the Federal Parliament’s guardianship over the national
interest.
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Chapter 19—Taxing Powers

RECOMMENDATIONS

54. Generally speaking and subject to recommendation
55. we endorse the principle that the Federal and
Provincial Governments should have access to all
tields of taxation. However, in order to bring about a
division of revenues that may accurately reflect the
priorities of each government, there should be Fed-
eral-Provincial consultations to determine the most
equitable means of apportioning joint fields of taxa-
tion in the light of:

(a) the projected responsibilities of each level of
government in the immediate future;

(b) the anticipated increases in their respective
expenditures:;

(c) economic and administrative limitations, such
as preserving sufficient leverage for the Federal
Government, by means of its taxation system, to
discharge effectively its function of managing the
economy.

55. Provincial Legislatures should have the right to
impose indirect taxes provided that they do not
impede interprovincial or international trade and do
not fall on persons resident in other Provinces.
These limitations could be satisfied by tax collection
through an interprovincial or Federal Provincial col-
lection agency, or by tax collection agreements.

The sections of the Canadian Constitution that concern
the division of tax fields are well known. The Parliament
of Canada may pass measures for “The raising of Money
by any Mode or System of Taxation” (section 91(3)); and
the Legislative Assemblies have the following powers:
“Direct Taxation within the Province in order to the rais-
ing of a Revenue for Provincial Purposes” (section 92(2)),
and “Shop, Saloon, Tavern, Auctioneer, and other
Licences in order to the raising of a Revenue for Provin-
cial, Local, or Municipal Purposes” (section 92(9)).

Interpretation of these constitutional texts has been
quite broad and has permitted a measure of flexibility in
sharing tax fields to allow for changes in the respective
responsibilities of the different levels of government.
Undoubtedly, such sharing of tax fields to meet the needs
of each government is essential in a federal system. In this
connection, the evidence given by one expert who
appeared before this Committee is significant:

Utilization of tax fields has been a very important
matter for the past 35 years, especially since January
1941, when the provinces and federal government of
the day met to discuss the Rowell-Sirois Report. Ever
since that date, the governments have been meeting
every year, or at least every second year, to discuss
the sharing of tax revenue and these discussions have
become, I believe, increasingly frequent and intensive
in the course of the years.

However, the discussions have dealt with the utiliza-
tion of those tax fields to which both levels of govern-
ment clearly have access, rather than with the consti-
tutional provisions themselves. In other words, the
real problem arising with the provinces concerned not
the constitutional provisions, but rather the use which
the two levels of government make of the field of
direct taxation. (2.6:9)

The most important point in the Federal Government'’s
constitutional proposals in this area is the principle of
accessibility for all governments to all tax fields. (The
Taxing Powers and the Constitution of Canada).
Theoretically, this principle would remove all constitu-
tional obstacles in the way of use by the Federal or the
Provincial governments of any tax field. In practice, how-
ever, the only substantial change from the present situa-
tion would be to give Provincial Governments access to
the field of indirect sales tax.

Indeed, the rule of accessibility has existed since 1867
for direct taxation. Before 1962, however, a Province had
to collect personal and corporate income tax itself in
order to enjoy complete independence in these two impor-
tant fields of direct taxation. In 1962, Federal Government
made its collection agreement with the Provincial Govern-
ments more flexible by giving them greater liberty to use
these tax fields as they saw fit. Currently, the collection
agreement between the Federal and Provincial Govern-
ments requires the latter only to adjust their tax structure
to that of the corresponding Federal taxes.

Generally speaking, we endorse the principle whereby
the Federal and Provincial Legislatures have access to all
tax fields. When this principle is applied, priorities in
Federal or Provincial spending become the most signifi-
cant factor in determining the division of the various tax
fields. However, we feel that the application of this princi-
ple requires certain guarantees, since the division of tax
fields has to satisfy many other criteria. For instance, it
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bears repeating that the various levels of government
invariably draw their revenue from the same taxpayers.

Furthermore, there is no certainty that the greater
accessibility arising from the changes introduced in 1962
and from the current proposals of the Federal Govern-
ment will in fact bring about a division that will accurate-
ly reflect the priorities of each government. Indeed, it is
not clear that the present occupancy of tax fields by the
various governments constitutes a fair starting point, in
view of the current needs of each level of government.

The other aspect of this problem is the existence of
marked differences in the increasing yields from various
taxes. At the present time, the yield from Federal tax
fields is rising more rapidly than that from Provincial and
municipal tax fields. Some assume from this that Federal
expenditures should continue to increase more rapidly
than Provincial and municipal outlays. We feel that this
assumption deserves at least careful study. Recent events
do not bear it out, and should it eventually prove to be
unjustified it could result in maintaining certain useless
or outdated programs at the Federal level.

We believe that these problems can be resolved by Fed-
eral-Provincial consultations. But it will be necessary, at
the outset, to concentrate upon determining the most
equitable means of apportioning joint tax fields in the
light of the projected responsibilities of each level of
government in the immediate future, anticipated
increases in their respective expenditures and, of course,
economic and administrative restraints such as preserv-
ing sufficient power for the Federal government, by

means of its taxation system, to discharge effectively its
counter-cyclical function of regulating the economy.

The greatest limitation on the Provincial Governments
in certain tax fields necessarily lies in maintaining the
free movement of international and interprovincial trade
and in avoiding the dangers of double taxation. We there-
fore recommend that the Provinces be given access to
fields of indirect taxation, provided that the taxes
imposed do not impede interprovincial or international
trade and do not fall on persons resident in other Prov-
inces. Hence such taxes should be collected by an inter-
provincial or a Federal-Provincial tax collection agency,
or under tax collection agreements. We have in mind, in
particular, the fields of indirect sales tax and indirect
death duties.

The existence of a tax collection agency would require
the coordination of each tax to be collected through this
interprovincial or Federal-Provincial agency. Moreover,
the agency would prevent double taxation in the taxes it
would collect on behalf of the Federal or Provincial gov-
ernments. It would also make possible greater flexibility
in collecting taxes and in distributing the yield from these
taxes among Provinces. Thus we can readily envision a
sales tax being collected from manufacturers by this
agency, and the proceeds of such tax being distributed
among the Provinces according to criteria agreed on in
advance by the Provincial Governments. Finally, we feel
that such a collection agency would provide the Provinces
with a tool to ensure better balance in their tax competi-
tion with the Federal Government, since it would widen
the range of tax fields to which the Provincial Govern-
ments have access.
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Chapter 20—The Federal Spending Power

RECOMMENDATIONS

56. The power of the Federal Parliament to make condi-
tional grants for general Federal-Provincial (shared-
cost) programs should be subject to the establish-
ment of a national consensus both for the institution
of any new program and for the continuation of any
existing one. A consensus would be established by
the affirmative vote of the Legislatures in three of
the four regions of Canada according to the follow-
ing formula: the vote of the Legislatures in the
Atlantic region would be considered to be in the
affirmative if any two of the Legislatures of Nova
Scotia, New Brunswick or Newfoundland were in
favour: the vote of the Legislatures of the Western
region would be considered to be in the affirmative
with the agreement of any two of the four Legisla-
tures. The consensus for existing joint programs
should be tested every 10 years.

57. If a Province does not wish to participate in a pro-
gram for which there is a national consensus, the
Federal Government should pay the Government of
that Province a sum equal to the amount it would
have cost the Federal Government to implement the
program in the Province. However, a tax collection
fee of about 1%. equivalent to the cost of collecting
the money paid to the Province, should be deducted
from the amount paid to such non-participating
Provinces.

58. In order that the objectives of joint programs may be
more effectively realized, conditional Federal grants
should preferably be based on the cost of the pro-
grams in each Province. However, since a 50-50 cost-
sharing formula, when applied to the expenditures
made in each Province, constitutes too great an
incentive in high-income Provinces, conditional Fed-
eral grants should not be made for that portion of
Provincial expenditures which lies above the nation-
al average cost of the service. The maximum per
capita amount to which a Province would be entitled
would thus correspond to the per capita national
expenditure, and additional expenditures by a Pro-
vincial Government would in no way increase the
Federal grant to that Province.

The Canadian Constitution does not contain explicit
provisions concerning the spending power; rather, this
power stems from the division of legislative jurisdictions
between Parliament and the Provincial Legislatures,

more specifically as stipulated in Sections 91 to 95
inclusive.

The judicial interpretation in favour of a Federal spend-
ing power has been based primarily on Section 91(1A),
which gives the Parliament of Canada authority to legis-
late in respect of “The Public Debt and Property”, and
Section 91(3), which allows “The raising of Money by any
Mode or System of Taxation”. Parliament has therefore
been able to allocate monies from the Consolidated Reve-
nue Fund for any purpose whatsoever, provided that the
legislation authorizing the expenditure does not constitute
an invasion of Provincial jurisdiction. Hence the Federal
spending power is the power of the Parliament of Canada
to make payments to individuals, institutions and Provin-
cial Governments for purposes concerning which it does
not necessarily have the substantive power to legislate.

While some constitutionalists would challenge the
breadth of this Federal power, it is a fact that Parliament
does make payments to individuals and institutions and
provides both conditional and unconditional grants to the
Provincial Governments. Such payments now represent
more than 30% of Federal expenditures and more than
60% of the revenues of some Provincial Governments.

In this chapter we shall limit our discussion to the
question of conditional payments to Provincial Govern-
ments. We have already dealt with equalization payments,
by far the largest unconditional payments that the Feder-
al Government makes to the Provinces, in Chapter 11.
Payments to individuals are discussed below in Chapter
26. ®

In its constitutional proposals (Federal-Provincial
Grants and the Spending Power of Parliament) the Fed-
eral Government reaffirms its power to make payments to
individuals, institutions and Provincial Governments.
However, it does suggest certain restrictions on its power
to make conditional payments to the Provinces. While
these proposals may not meet the basic objections
expressed by the Government of the Province of Quebec
with regard to the spending power, they are a satisfactory
answer to the two principal criticisms voiced by Provin-
cial Governments regarding conditional payments to the
Provinces.

The text of the Federal proposals is as follows:

The proposed principles would establish two limita-
tions on the use by Parliament of its power tq make
conditional grants for general federal-provincial pro-
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grammes—first the existence of a ‘“broad national
consensus’’ in favour of any programme, and second-
ly the assurance that a ‘“fiscal penalty” would not be
imposed upon the people of non-participating prov-
inces. The Government of Canada would suggest the
following method for giving effect to these two
requirements:

(1) The determination as to when the national inter-
est or extra-provincial interests warranted a new
shared-cost programme between the Government of
Canada and the governments of the provinces
would be arrived at jointly by Parliament and the
provincial legislatures, in the manner described
below, instead of by Parliament alone.

(2) Where a consensus had been reached that a new
shared-cost programme was desirable, the provin-
cial governments whose legislatures had voted for
the consensus would receive conditional grants for
the programme, once it was started by them. In the
provinces whose legislatures had voted against the
consensus, the people of the province would be paid
grants equivalent in the aggregate to the average
per capita amount paid to the participating prov-
inces (multiplied by the population of the non-par-
ticipating province).

The introduction into the Constitution of these two
requirements would meet all of the provincial objec-
tions to the present procedures for initiating shared-
cost programmes. Parliament would no longer have
the power to decide unilaterally when a shared-cost
programme ought to be initiated: a provincial consen-
sus would be required. The payment of grants to the
people of the provinces whose legislatures had voted
against the consensus would meet the “taxation with-
out benefit” argument. The two principles taken
together would ensure that the priorities of any pro-
vincial government would be changed only if its legis-
lature had supported the consensus. They would also
mean that Parliament would not be able to give effect
to its judgment that the national interest had come to
attach to some problem or programme within provin-
cial jurisdiction unless enough legislatures had voted
their agreement, and it would be able to do so only in
the provinces where the legislatures had voted for
Parliament’s proposal.

The first step in determining whether there was a
consensus in favour of a new shared-cost programme
would be the presentation to the Parliament of
Canada by the federal government of a resolution
proposing the programme. If Parliament approved
the resolution, it would be transmitted to the provin-
cial governments for submission to their legislatures.
The legislatures, in turn, would approve or reject the
resolution. The determination as to whether there was
a provincial consensus in favour of the shared-cost
programme would be made by reference to the Senate
divisions provided for in the Constitution.

For the purposes of this proposal the Senate could
be regarded as having four divisions under the pre-
sent Constitution, namely Ontario, Quebec, the Mari-
time Provinces and Newfoundland, and the Western
Provinces. The affirmative vote of the legislatures in
at least three of these Senate divisions would be
required before Parliament could proceed with the

proposed shared-cost programme. The vote of the
legislatures in the Atlantic region would be consid-
ered to be in the affirmative if the legislatures of
provinces having at least 16 of the 30 Senate seats of
that region were to vote for the resolution (two of
Nova Scotia, New Brunswick or Newfoundland). The
vote of the legislatures of the Western region would be
considered to be in the affirmative if the legislatures
of provinces having 12 of the 24 Senate seats of that
region were to vote for the resolution (two of the
Western Provinces).

An affirmative vote on the part of three Senate
divisions would represent a provincial consensus in
favour of Parliament’s proposal. In the event of a
negative vote—two or more Senate divisions voting
against a proposal—Parliament could re-transmit its
resolution to the governments of the provinces whose
legislatures had voted against the proposal, within one
year, to determine whether the legislatures wished to
change their decision given the results of the votes in
other legislatures. Subsequently Parliament could not
re-submit its resolution to the provinces more often
than once every two or three years. (pp. 38-42)

By proposing that a national consensus be reached
before any program is launched, the Federal Government
has taken into account the fact that prior consultation has
been lacking in setting up such shared-cost programs. We
accept the Federal proposal for the establishment of a
consensus, but without reference to Senate divisions. To
achieve such a consensus, then, the Legislatures in at least
three of the four regions of Canada would have to accept
the program. In the Western and Atlantic regions a pro-
gram would require approval by the Legislatures of at
least two of the four Provinces other than Prince Edward
Island.

In order to respect Provincial priorities in areas of
Provincial legislative jurisdiction, the Federal Govern-
ment proposes that any Province should have the right to
opt out of any such joint programs. A non-participating
Province would receive compensation in the form of a
reimbursement to individual residents of that Province
equal to the amount that would have been paid to the
Provincial Government if it had participated in the
program.

We endorse the Federal Government’s proposal that a
national consensus should be arrived at before a shared-
cost program is launched. However, we recommend that
the national consensus rule apply every ten years for each
joint program, including existing programs, so as to pre-
vent the pointless perpetuation of certain joint programs,
and also to ensure that the Federal Government’s objec-
tive of not unduly influencing Provincial priorities is
achieved permanently by permitting the Provinces to
reconsider periodically their decision whether or not to
participate.

With regard to the method of compensation provided in
the Federal Government’s proposals should a Province
elect to opt out, direct reimbursement to individuals is
unacceptable to us. From the administrative standpoint it
implies that all individuals in a non-participating province
would first pay a certain amount of tax in one form or
another to the Federal Government; they would then
receive a cheque or a tax credit from the Federal Govern-
ment; finally these same individuals would be taxed again
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by their Provincial Government, which would likely want
to set up a program to replace the one in which it refused
to participate. Administratively, this procedure seems too
unwieldy.

Furthermore, it appears to us that the impossibility of
identifying the tax, and the amount paid by each individu-
al to meet the costs of the program in question, constitutes
a major obstacle to the method of compensation proposed
by the Federal Government. To overcome this difficulty
the Federal Government would probably decide to grant
equal compensation to individual residents or taxpayers
in a non-participating Province. The result would be a
more extensive redistribution of income in that Province.

For these reasons we reject the form of compensation
advocated by the Federal Government. Instead, we sug-
gest that the Federal Government pay the Provincial Gov-
ernment a sum equal to the amount it would have cost the
Federal Government to implement the program in the
Province concerned. However, in order to take into
account the cost of collection to the Federal Government
of the money paid to non-participating Provinces, we
recommend that a collection fee of about 1 per cent,
equivalent to the collection cost, be deducted from the
amount paid to non-participating Provinces. This would
provide an incentive for the Provinces to participate while
still leaving them free to opt out—if they have valid rea-
sons for doing so—by paying the cost of tax collecting
made in their stead.

From the administrative standpoint, this seems a much
easier formula and is still consistent with the spirit of a
flexible federalism.

We realize that the fact that Quebec has opted out of
certain joint programs pursuant to the Established Pro-
grams Act (Transitional Agreements), and receives a por-
tion of the compensation in the form of tax points, pro-
vides a complication. In order to get around the difficulty
while still preserving the spirit of our recommendations,
we propose a compromise solution in the arrangements
between the Province of Quebec and the Federal Govern-
ment. Because Quebec collects its own income tax and
already occupies a broader share in the personal income
tax field as the only Province which has elected to opt out
of certain joint programs, we recommend that the Federal
Government maintain its special abatement in Quebec,
and that the cost of collecting taxes not apply to the
abatement portion of the total compensation.

This seems a logical solution since under the Estab-
lished Programs (Transitional Agreements) Act a Prov-
ince which decides in favour of non-participation still has
to create public services in compliance with the terms of
each “established” program in order to be entitled to tax
compensation. In the Federal proposals concerning the
constitutional right of a Province to opt out of a given
program, tax compensation is wholly unconditional;
therefore, the Government of the non-participating Prov-
ince is under no obligation whatsoever to create a similar
program.

With regard to the very basis of conditional grants, we
raise a number of fundamental objections to certain
terms and conditions of existing programs. The aim of
such conditional payments is to influence the Provincial
Governments so that some of their services will take the
national interest into greater account and, especially, to

enable them to achieve standards regarded as a minimum
for Canada as a whole.

In this connection, it is interesting to compare the tax
incentives applied in respect of each of the three main
shared-cost programs—namely, health insurance, hospi-
talization insurance, and assistance to post-secondary
education. The following table illustrates the respective
formulas used in calculating the amounts to be paid to
each Provincial Government. These amounts are always
equivalent to 50 per cent of the total national cost for each
of the programs (in the case of assistance to post-second-
ary education the proportion is slightly higher), but the
formulas take into account either average provincial or
average national costs, or both:

Factors Determining the Federal

Grant
Average Average

Program Provincial Cost National Cost
Health insurance 0% 50%
Hospitalization

insurance 25% 25%
Post-secondary

education 50% 0%

We feel that certain aspects of these programs conflict
with the objectives which motivate Federal intervention
in spheres of Provincial jurisdiction. Thus, in the case of
health insurance, where the Federal grant is solely deter-
mined by the average national cost and by the size of the
population of a Province, several Provincial Governments
receive an amount considerably in excess of 50 per cent of
the total cost of the program in their own Province.
Although this suggests that the standards of medical ser-
vices in these Provinces are relatively low, the formula
itself contains no incentive for them to improve the qual-
ity of their services. We feel, too, that the objectives of the
health insurance program are hard to reconcile with the
fact that most of the Provinces with low average revenues
have had to delay their participation in this program
because of insufficient financial resources.

In the case of the post-secondary education assistance
program, the Federal grant is based on the total cost of
the program in each Province. Consequently, there is a
very strong incentive for all Provinces to increase their
post-secondary education expenditures. However, in those
Provinces where the standards of services are relatively
low, this tax incentive is simply removed and replaced by
an unconditional per capita grant. As a result, the post-
secondary education assistance program promotes
improvement of standards only in those Provinces where
standards are already relatively high.

Generally speaking, we believe that Federal conditional
grants based on the costs of programs in each Province
are more in line with the objectives which motivate Feder-
al intervention in spheres of Provincial jurisdiction. How-
ever, we feel that the 50-50 formula constitutes too high a
tax incentive in Provinces with high average revenues. If
the Federal Government is going to reimburse 50 cents for
each dollar spent, it is obvious that the Governments of
the richer Provinces, having more funds to earmark for
these programs, will receive more money from the Feder-
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al Government. On the other hand, the poorer Provinces
are being penalized because they cannot spend enough. In
order to rectify this situation we submit that conditional
grants should never apply to that portion of expenditures
which lies above the national average. The maximum per

capita amount to which a Province would be entitled
would then correspond to the per capita national expendi-
ture, and additional expenditures by a Provincial Govern-
ment would in no way increase the Federal grant to that
Province.
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Chapter 21—Intergovernmental Relations

RECOMMENDATIONS

59. More communication and fuller cooperation among
all levels of government are imperative needs. The
achievement of these ends involves the improve-
ment and simplification of the means of liaison and,
where necessary, the creation of new mechanisms.

60. The Constitution should provide for a Federal-Pro-
vincial Conference of First Ministers to be called by
the Prime Minister of Canada at least once a year
unless in any year a majority of the First Ministers
decide to dispense with the Conference.

61. The Federal Government should appoint a Minister
of State for Intergovernmental Affairs to respond to
the political challenges and opportunities resulting
from closer intergovernmental relationships.

62. A permanent Federal-Provincial secretariat for inter-
governmental relations should be established.

63. A tri-level conference among Federal, Provincial and
Municipal governments should be called at least
once a year.

The relations among governments in Canada, at both
the political and official levels, are generally not under-
stood by Canadians. These relationships are very impor-
tant in the day-to-day operations of governments, and
often have effects far beyond the immediate program or
policy being explored or developed. Partly because these
relationships are not well understood, many who spoke to
the Committee yearned for simple, comprehensible struc-
tures. Such a desire reveals that| Canadians are rightly
suspicious that the proliferation of coordinating agencies
and administration of one kind or another may be
unnecessary.

Undoubtedly there are no simple rules for the myriad of
relationships necessary among three levels of government
in a country as varied and vast as Canada. We feel, how-
ever, that something can be done to make intergovern-
mental relations more meaningful, more direct, more effi-
cient and more relevant to all Canadians.

Each individual Canadian exists in at least three differ-
ent political communities, and exclusive jurisdictions of
governments are part of the framework of order he or she
understands. Nevertheless each individual is affected
indivisibly by the whole of government. As one witness
said:

For all of the verbal paraphernalia of the Constitu-
tion about exclusive jurisdiction, there is hardly an
area of power in which there is not a very considera-
ble degree of interdependence...The truth of the
matter is that governments supposedly are inter-
dependent because they are dealing . .. with the same
people.. ..

The most sensible way of dealing with it is that they
very often have to develop and they do develop meth-
ods of co-operating. There is some division of labour,
some degree of co-operation and some degree of con-
sultation. And cumbersome and time-consuming
though it is, this seems to work pretty well. I would
think that we could stand a constitutional revision
which would provide for a good deal more concurrent
jurisdiction than there is, but recognizing what is in
fact the truth of the matter, that there is an inter-
dependence here, that there is a real and crying inter-
est for any provincial government in what federal
monetary policy is. It is absurd to say that this is
exclusively a federal matter and that the provinces
should have nothing to do with it, because it directly
affects the way they operate just as what they do in
their own jurisdictions vitally affects federal mone-
tary policy. So we may have to spend the next century
developing many more of these institutions of a con-
sultative kind, which still leaves room for decisions to
be made but on the basis of probably more concur-
rence of jurisdiction and more consultation and co-
operation. (3.24:22)

We agree fully that more cooperation, liaison, and even
harmony, is needed among all levels of government. The
question is: what mechanisms will help guide us to these
objectives? Some witnesses gave us these suggestions:

The nature of the solution we propose puts addition-
al emphasis on a more sophisticated structure of
intergovernmental liaison than we have at the present
time. There is already a good deal of this in federal-
provincial relations but it is basically very unstruc-
tured. Formalization is essential if we are to meet our
responsibilities . . . We (propose) a pyramidal form of
organization. ..

First, we would have to acknowledge that in the
parliamentary form of government the position of the
Prime Minister or Premier is pre-eminent and we
therefore would argue that there should be a perma-
nent committee of the first ministers meeting at least
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annually. This committee would not be a negotiation
committee; it would deal with the definition and
development of objectives rather than with detailed
programs. We also explain at some length why we
would favour the continuation of a plenary federal-
provincial conference. Not as an instrument of
negotiation but for the examination of principles and
matters of broad public interest. We think in many
ways this is a very useful way of involving the public
through throwing the meetings of the plenary confer-
ence open to television, to radio and to public observ-
ers as has been done in several of the constitutional
conferences in the recent past.

Most of the detailed work in the negotiations and
arrangements which we think would be necessary
should be carried on by functional committees of min-
isters. These would replace the numerous special pur-
pose committees which now carry on most of the
detailed work in these fields. Prominent among these
would be the committee of the Ministers of Finance
and the Provincial Treasurers which first was set up
in 1959 and which has been operating much more
actively in recent years. This in addition to having its
responsibilities in the functional fiscal field would act,
in our opinion, in the future as it has in the past with
the sort of staff relationship to the committee of first
ministers which would be the prime committee of this
organization we envisage.

We also think it would be essential that there would
be committees of officials and technical support of all
ministerial committees and prominent among these
would be the committee of senior officials which has
been set up in support of the constitutional confer-
ence—something along these lines although not neces-
sarily identical. However, I think the part that has
been played by this committee of senior civil servants
in support of the constitutional conference is indica-
tive of the very important part such a continuing
formally structured committee of senior officials
plays in any matters of this kind. (3.45:21)

We also heard the following view:

Under our present organization there are something
like 175 to 200 different federal-provincial committees
which meet from time to time or have met from time
to time. I think this could be narrowed down very
substantially to a number of perhaps a dozen or more
strictly functional committees, say a federal-provin-
cial committee on health and a committee on natural
resources and so forth and so on, which would deal
with these subjects as they come up and which would
then pass them on through the hierarchical process up
to the federal-provincial first ministers who would
then agree upon a policy which would be carried back
to their respective legislatures of the Parliament for
approval or not, as the case may be.

It would have to be supported by a permanent
secretariat. At one time I did not believe this, but I
have come to the conclusion that the degree of co-
ordination and co-operation between the levels of gov-
ernment will be so great under any effective process
of co-operative federalism or consultative federalism,
or whatever you wish to call it, that some form of
effective, continuing, permanent secretariat is
required.

You have this at the present time in the constitution
field with the Constitutional Secretariat which, in
many respects is an intergovernmental body even
though it is largely financed and staffed by the federal
government ...In fact I think its powers could be
extended very substantially into much broader fields
to the advantage of everyone concerned. (3.15:13)

Another expert witness said:

I do think, for example, that at the level of the
standards by which programs are governed, under-
standings could be much firmer. There are cases,
which I don’t need to quote, when Quebec officers

...and the same situation probably happens in the
other provinces, in the small provinces, without any
doubt, and still more so, where their officers might
have worked on a program for weeks and months
when, suddenly, the Federal Government issues its
White Paper on the same subject without having even
read the studies made by the provincial officers. Just
as people in regional districts are entitled to protest
against their provincial Government when this one
establishes on its own authority and on an unilateral
basis programs which affect them in their daily life,
so provincial Governments should be entitled, I think,
to complain about such a situation. And, on the con-
trary, it can be said that some programs which affect
the whole of Canadian life are developed at the pro-
vincial level whereas they should also be subject to
consultations. (3.60:32)

One witness indicated that making Federal-Provincial
conferences institutions in a formal way is simply recog-
nizing what has already happened:

It is a fact that the federal institution that is not
mentioned in the present Federal constitution—the
Dominion-Provincial conferences—has rapidly been
taking on all the characteristics of a standing arbitral
committee for Federal-Provincial problems; and if
this trend should continue one would expect further
institutionalisation for the Dominion-Provincial con-
ference, as for example the creation of a standing,
possibly joint Dominion-Provincial, secretariat, and
also some degree of public or private recording of the
deliberations of the body. Not too much has been
published on the Dominion-Provincial conferences
that is of an analytical character, but I would venture
the opinion today that such conferences are the pivot
of the present Canadian federal constitutional system.
(3.10:54)

The need for cooperation between governments is
widely recognized. Article 48 of the Victoria Charter
states:

A Conference composed of the Prime Minister of
Canada and the First Ministers of the Provinces shall
be called by the Prime Minister of Canada at least
once a year, unless, in any year, a majority of those
composing the Conference decide that it shall not be
held.

We feel that such a conference would be most useful,
and we hope that its climate would be more in the nature
of an exchange of views on current joint problems rather
than of a negotiating session as such. Perhaps special
sessions of the conference could be called after any spe-
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cific program had been broadly worked out between the
governments in order to negotiate the total package. We
also recommend that a further meeting, on a tri-level
basis (i.e., including municipalities), be held annually at
the highest political level. These meetings, again, we hope,
would be for the purpose of exchanging views and keep-
ing abreast of developments throughout the country.

We would expect some criticism of our proposals on the
basis that such conferences might undermine the parlia-
mentary and legislative roles and reduce legislative bodies
to mere rubber stamps. It would indeed be ironic for a
committee of legislators like ourselves to produce such a
result. We certainly do not intend it. By way of defence we
would utilize the words of one constitutionalist:

First, is there a threat to parliamentary and demo-
cratic government in the development of more regular
and systematic intergovernmental cooperation for the
coordinated use of federal and provincial powers that
are not much changed from what they are now? This
should not be viewed as an antidemocratic develop-
ment, though some commentators and editors will
have us believe that it is.

Because of the Cabinet system, the ministers who
engage in intergovernmental consultations are
responsible to their respective democratic parliamen-
tary bodies for the policies they sponsor, the conces-
sions they make and the agreements they sign. The
policies and agreements can be considered and debat-
ed under many different procedural arrangements in
the Parliament of Canada and the legislatures of the
provinces to ensure the accountability of ministers
and senior officials to their respective parliamentary
bodies and so to the people itself. (3.6:14)

Being on a regular basis called for by the Constitution,
Federal-Provincial conferences of First Ministers would
tend not to assume “do or die” proportions as some recent
conferences have in the media. The focus of attention, so
to speak, would be on the marriage, not on the wedding.

We further recommend the appointment of a Federal
Minister of State for Intergovernmental Relations.
Because of the importance we attach to conferences at the
political level, as well as to the new structures we propose
for Federal-Provincial Committees of officials, we believe
a continuous and comprehensive overview is required. We
envisage a Minister of State for Intergovernmental Rela-
tions relatively free of purely departmental priorities, so
that his field would be the larger perspective of liaison
and cooperation. It makes sense to ease the load of other
Federal ministers through a new minister who could look
after both communication with other governments as an
objective in itself and the general advocacy of Federal
policies and programs. Of course, a special conference on
a specific topic, e.g. health, would probably still find the
Minister of Health as the main Federal representative at
the conference. The function of the new Minister of State
would be of a more day-to-day nature, and he would have

more time to visit the provincial capitals to enhance coop-
eration and coordination of the two levels of government
on a person-to-person basis.

At the level of officials, we propose that the present
procedures be radically altered. We were told that there
were more than 175 committees which meet with many
subjects of joint concern to the Federal and Provincial
Governments. We suspect that this structure grew to meet
the contingencies of the day. These committees should be
greatly reduced in number and put on a more functional
basis. Without further study it is not possible to say pre-
cisely how many there should be, but we suspect their
number could be dramatically reduced.

By reducing the numbers and giving to a single commit-
tee a mandate over a whole function, e.g. natural
resources, we would expect that the prestige of the com-
mittee would be enhanced, and we also envisage that
members of the committees would be drawn from the
most senior levels of the Federal and Provincial Govern-
ments. These committees could take a broad perspective
of each function, and would improve coordination of the
planning and administrative policies of both levels of
government. Because they would exercise jurisdiction at
the highest official levels in their functioning, we would
expect more real and permanent “decisions” to be taken
and the consensus reached to be more meaningful. In line
with this consolidation we recommend that a Federal-Pro-
vincial secretariat be established to enhance coordination.
Of course, these bodies are neither executive nor legisla-
tive, and any decisions reached would have to be adopted
by the Cabinets concerned, and, where legislation was
required, by Parliament and the Legislatures.

The aim of this recommendation is to ensure that all
information, particularly in the area of planning, flows to
the highest official levels in both Federal and Provincial
Governments. By this technique Canada would, we hope,
avoid the possibility of major government planning being
carried on by one government without any knowledge on
the part of other governments. While it cannot entirely
eliminate uncoordinated planning as long as any govern-
ment may wish to surprise other governments, it can
avoid situations where the lack of information results
from structural impediments rather than from a desire to
conceal.

We wish to make it unmistakeably clear that we do not
see intergovernmental cooperation as only an opening of
the Federal decision-making process to Provincial input.
The converse must also be true, for cooperation is not a
one-way street. The Provinces cannot expect to control
the Federal budget unless they are willing to have their
budgets, in turn, subject to veto by Ottawa. But what we
have in mind is actually somewhat less dramatic than
decisional control on either side, though no less complete
than frank disclosure of policy intentions and genuine
willingness to discuss alternative courses of action. Pro-
vided that this degree of cooperation was mutually
achieved, that would be revolutionary enough to impart a
new direction to Confederation.
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Chapter 22—Municipalities

RECOMMENDATIONS

64. While we recognize the difficulties of larger cities in
providing for their needs, financing their programs
and determining their own priorities, as well as in
negotiating with the Provincial and Federal Govern-
ments on works which seriously affect municipal
planning, and also their need for more status and
more autonomy in order to achieve these goals. we
do not see how these matters can be entrenched in
the Constitution. They should be negotiated
between the cities and the Provincial Governments
under whose jurisdiction they fall.

65. The municipalities in each Province. in conjunction
with their provincial and national bodies, should
determine which representatives from what
municipalities would attend the annual tri-level con-

ferences we have recommended in Recommendation
63.

66. Such tri-level meetings would not have the power of
veto over any Federal or Provincial programs but
would rather operate by way of moral suasion.

67. In the light of the injustice done municipalities by
their having to rely on the property tax for the bulk of
their revenue, there should be a sharing of tax fields
between Governments that would allow municipali-
ties direct access to other sources of revenue.

68. Where feasible, representatives of municipalities
should meet with other levels of government to dis-
cuss common problems particularly in the area of
economic planning through representation at meet-
ings of the Ministers of Finance and Provincial
Treasurers.

Undoubtedly one of the major themes in the evidence
heard by the Committee was the challenge of Canadian
urbanism. Mayors and aldermen from municipal corpora-
tions, from the largest to some of the smallest, impressed
on us the concerns of cities: dialogue with senior govern-
ments, administrative policies, pollution, the revenue
squeeze, welfare costs, transportation, and housing, to
name but a few. These elected representatives, and
Canadians generally, are aware of current projections
which show that by the turn of this century approximate-
ly 80 to 85 per cent of Canadians will be urban dwellers.
In addition, the growth of some of our larger cities, nota-
bly Montreal, Toronto and Vancouver, may well produce
urban changes not only of degree, but perhaps of kind.

The implications of having two cities in Canada with
populations each greater than six million persons are
many. To what extent these enormous population explo-
sions should affect the structures of urban government
and its relations with other governments has greatly con-
cerned us.

Witnesses who appeared before us stressed various pos-
sibilities ranging from the status quo to city provinces. A
few excerpts from the evidence may help to indicate the
range of views:

I think the constitution has spelled out very clearly
that this level of government has certain rights.
Unfortunately, at the moment, the municipalities in
this province really have no rights at all. They are
completely dominated and controlled in every way by
the province and not wisely.

The municipalities supply more service to the
people than any other level of government but they
have the most limited form of taxation.

Most assuredly the constitution has to give rights to
municipalities and have them very clearly spelled
oLt

Metropolitan Toronto is like the committee that
designed a horse. It came out a camel.

The people who decide what Toronto is going to be
do not even live here. We have a very bad form of
government. “It is metro”. “No, it is municipal.” “It is
the borough’s responsibility.” “No, no. This road ends
here and it becomes the municipality of Metropolitan
Toronto down the block.” It is very confused. (3.61:34)

It must have authority to collect income to meet its
needs; it must know what it can do; it must be able to
plan and know how it can raise funds to do so.

These are all the problems that exist because the
city has no definite authority. I think one of our great
hopes . .. is that this Committee will recommend that
the municipal governments of Canada, the 4,200 of
them, have rights spelled out just as citizens have
rights and the provinces have authority and rights. I
think it is essential if we are going to survive. (3.61:35)

Another witness said:

I suggest that what we have attempted to do is to
reflect on the existing situation and to consider what
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might be in the future. The question really centers on
the need for some constitutional recognition of the
third level of government and the difficulty of the
4,500 municipalities as opposed to 10 provinces and a
single federal government . . .

In fact, because we have that problem we recognize
that the rate of the level of constitutional recognition
that can be afforded to the 4,500 municipalities of
Canada today is almost impossible. In a redrafted
constitution we want you to provide for the future
possibility that those municipalities might be recon-
structed into a very much smaller number of units
and so constructed that when they come together they
in fact might well be recognized as a constitutional
entity and a third level of government without the
hangup of multiplicity of jurisdiction which presently
exists ... We are reasonably and objectively attempt-
ing to recognize today’s circumstances, but we are
asking you not to lock us out constitutionally of the
opportunity to be recognized as a third level of gov-
ernment when the municipal reconstruction that we
hope will take place in fact does take place. (3.50:26)

Another witness, an alderman, said:

I consider that the relationships between munici-
palities and the provinces and the federal government
are drastically in need of review. This concept of
municipalities being the creatures of a provincial gov-
ernment may have had some validity in 1867, but it
has none now. To give you one specific example of the
situation in which municipalities find themselves.

The provincial government arbitrarily changed the
cost-sharing program with respect to welfare and
whereas two years ago we paid as a municipality only
10 per cent of welfare costs and the provincial 40 per
cent and the federal 50 per cent, we now have to
assume 20 per cent or double the cost of welfare. ..
This has meant an increase in per capita from 98 cents
to $1.58. Specifically .. .this means in one year an
increase of $300,000 in our welfare costs. We have 85
per cent of our revenue derived from residential taxa-
tion. So there has to be some drastic re-appraisal of
this relationship: some sort of direct channel between
perhaps the federal government and the municipal
government along the lines they have in some Ameri-
can cities and their federal government. We have to do
something, or many of our municipalities are facing a
really severe financial crisis. (3.27:62)

A brief from one city stated:

We also support the resolution on constitutional
reform adopted by the Canadian Federation of
Mayors and Municipalities at their annual meeting in
Halifax, June 9 to 11, 1970 .. ..

1. That.full consideration should be given in the
redrafting of the Canadian constitution to the ques-
tion of the status of municipal government as another
jurisdiction with powers and responsibilities appro-
priate to its role in Canadian public life.

2. That in the review of the constitution of Canada
currently in progress, the Government of Canada,
together with the Provinces, provide for the participa-
tion of municipal representatives as equal partners in
the process of the redrafting of the Canadian
constitution.

3. And that pending more permanent solutions to
the problems of local government in Canada steps be
taken as soon as possible to provide municipal gov-
ernments with a role in public policy development
more appropriate to their responsibilities, and with
sources of revenue more consistent with the accelerat-
ing demands made by the growth of municipal
responsibilities, either by way of increased taxing
powers, a system of shared taxes or by transfer pay-
ments from federal and/or provincial governments
more adequate to the needs of the developing
situation.

4. That in all matters which directly or indirectly
concern the questions of local government in Canada,
the Government of Canada and the Governments of
the Provinces seek the advice of and consult with
municipal Governments concerned, either specifically
in the case of projects of limited impact or through
the municipalities’ appointed representatives in mat-
ters of general application. (3.45:8)

A brief from a major Canadian city said:

The second recommendation is that such centres as
Montreal, Toronto, Vancouver, and whatever other
representation is thought to be fair with other
municipalities, be given the immediate right to partici-
pate in discussions concerning constitutional revi-

ssien’, ;.

In the long term the large area municipalities in
Canada designated as such by the National Urban
Council, should be given entrenched rights in the con-
stitution. Another arrangement should be made for
the access to taxing powers commensurate with the
responsibilities of governing major urban centres.
(3.63:13)

A Committee member asked the following question:

I understand your brief to reject the idea that we
could set out in a new constitution a third level of
government with precise powers and resources, and
that at the present stage, at any rate, you think that
would be unworkable. (3.50:13)

And the reply was:

Right. We think that the local level of government
ought to be recognized by being referred to in the
constitution, and if for example the revised constitu-
tion referred to the place of federal-provincial confer-
ences as a part of the governmental structure of
Canada, it should also refer to federal-provincial-
municipal conferences which will guarantee the kind
of consultation which will be of benefit to the prov-
inces and the federal government as well as to the
municipal end. (3.50:13)

One witness made some reference to the American
experience:

The argument that in redrafting the constitution the
local governments should have some special status
and should participate as equal partners in the pro-
cess of redrafting seems to me, gets into very slippery
territory. The Americans have had enormous trouble
in their state constitutions with their concept of home
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rule where they have tried to entrench local govern-
ments within state constitutions. (3.45:28)

One expert made the following observation in reply to a
question:

You are suggesting a right of consultation written
into the constitution. We are not the only federal gov-
ernment with a written constitution. Are there any
illustrations of where this has been done, or if it has
been done, whether it has worked at all? Or are we
asked to pioneer in this field?

I would have to say I do not know. I am not aware of
any. I find federal constitutions are very difficult to
put on a comparative basis. They differ so widely
from place to place that I have never found this a very
successful operation. I would have to say I do not
know, but I think you are probably right that if there
is, it is quite rare. (3.50:41)

The following comment was made concerning the
enforcement of the right to consultation:

You rely on moral suasion rather than litigation?
Oh, I think so. Public pressure. (3.50:37)

It is readily apparent that there are many possibilities
open to us when we consider the role of the municipality
in Canadian life.

Briefly, the major options may be summarized as
follows:

—That municipal legislative powers be spelled out in
considerable detail in the Constitution thereby assur-
ing a clear and recognizable place for ©city
governments;

—That municipal revenue sources be spelled out in the
Constitution, e.g., a certain fixed percentage of per-
sonal or corporate income taxes;

—That municipalities be given the right to be consulted
on all major matters undertaken by the two senior
levels of government which affect them and that this
right be recognized in the Constitution;

—That the Constitution make no change in the present
status or rights of municipal government;

—That greater efforts be made to coordinate planning
and legislation by both senior levels of governments to
include participation, on an informal basis, of munici-
pal representatives at both the elected and official
levels.

We reject the option that no change be made in the
present status or rights of municipal governments. We
are convinced from the evidence we have heard all across
Canada that our third level of government requires a new
focus of attention, and more effective means of presenting
its point of view to the two senior levels of governments.
We believe these objectives can be attained, however,
without adopting the view that municipal legislative
powers should be spelled out in considerable detail in the
Constitution; this would not attack the central problem,
and it would not allow the Provinces to set up municipal
governmental structures which could be tailored to the
specific needs of each Province. For example, those Prov-
inces with very large cities might require quite different

municipal structures from those with much smaller cities.
The constitutional entrenchment of the powers of munici-
pal governments is thus in our view too blunt an
instrument.

Consequently we believe the difficulties of municipali-
ties in providing for their needs, financing their programs,
and determining their own priorities cannot be effectively
resolved by the recognition of municipal governments in
the Constitution of Canada. To the extent that constitu-
tional recognition and protection might be afforded major
Canadian cities by defining their status in Provincial con-
stitutions, those matters can be negotiated with the
respective Provincial Governments in whose jurisdiction
they lie.

Spokesmen for municipal corporations across Canada
raised over and over again the financial plight of their
governments. Their major concerns included: pleas for
greater fiscal resources, and, sometimes, transfers of
taxing powers; criticism of the real property tax as too
rigid a tax base; the interference with municipal priorities
because of Federal and Provincial grant schemes, particu-
larly those of the “matching” variety; and the involvement
of municipalities in “provincial” services like education,
welfare and housing, without adequate revenues. In terms
of aggregate spending the importance of municipal gov-
ernments cannot be overstated. Approximately one third
of all public expenditures in Canada are made by
municipalities.

We are sympathetic to these financial problems. Without
attempting to analyze in quantitative terms the adequacy
or inadequacy of real property taxes as the basis of
municipal revenues, it is apparent that they are regressive
and often inequitable. The pressure of such taxes
(through rents, for example) bears down on lower-income
groups, and it obviously is not a user-based tax when one
considers the number of older property owners who pay
real estate taxes for educational purposes despite the fact
that they have no children in schools. In relation to
municipal expenditures, real property taxes do not have
the growth potential of income taxes, and municipal
representatives argue that this lack of growth potential
built into real property taxation constantly puts
municipalities in a fiscal bind. On the other hand, Canada
has not had too much experience with earmarking specif-
ic percentages of income taxes for particular purposes,
and the possibility of differential income tax rates from
city to city would be a totally new dimension in the
Canadian tax structure.

On balance we do not favour the approach of a speci-
fied and guaranteed percentage of income tax. We feel
that to the extent that any significant percentage would
help the municipal financial plight, it would reduce the
fiscal and monetary leverage of the Federal Government.

However, we consider it unjust that municipalities
should have to rely on the property base for the bulk of
their revenues, and we therefore recommend a sharing of
tax fields between the different levels of government that
would grant to municipalities direct access to other
sources of revenue.

We do not seek to avoid radically new approaches to
urban policy. We see in a readjustment of access to tax
revenues an alleviation of some of the anomalies and
pressures faced by the cities of Canada. We know too that
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there are different types of conferences involving various
levels of government and many of these would be appro-
priate forums for the municipalities. A conference on the
Constitution, on health, or on arrangements for native
peoples might not lend themselves readily to municipal
representation, but conferences dealing with welfare,
housing, transportation and coordination of fiscal policy
obviously would be much more relevant to the cities and
towns of Canada.

That majority of Canadians who now live in cities are
no longer satisfied to be unrepresented in forums where

policy decisions are taken affecting the way they live.
Transportation, welfare, housing, cultural amenities, and
pollution abatement are but a short list of concerns which
will require decisions by all levels of government, prefera-
bly by governments acting in concert.

City living can be restful and satisfying. It should be
possible for those who represent city people in all levels of
government to find coordinated means of reaching the
goal of a better urban way of life.
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Chapter 23—The Territories

RECOMMENDATIONS

69. The objective of Government policy for the Yukon
and the Northwest Territories should be the fostering
of self-government and provincial status.

70. The provisions of the British North America Act, 1871,
section 2, which provide for the admission of new
provinces by action of the Federal Government
alone, should be continued. provided that no territo-
ry should become a province without its consent.

71. The Yukon and the Northwest Territories should
each be entitled to representation in the Senate.

Vast, starkly beautiful, and peopled by self-reliant and
adventuresome Canadians, the Canadian North is a part
of Canada seen by all too few of our citizens. Its potential,
we are convinced, is enormous. Its growing pains are
many. But as Canadians we have a unique opportunity in
this new land not to repeat past errors. We can make the
kind of North all Canadians, including Northerners, want
without being trapped by precedent or being fearful of
the future.

The key constitutional demands of Northern Canadians
come under such headings as “responsible government”,
“provincial status”, and ‘“control over natural resources”.
It is important for all Canadians to understand that
Northern Canadians, those who live in our two territories,
do not have exactly the same relationship to the institu-
tions governing them as Canadians living in provinces do.
In order to appreciate more fully the situation in the
Canadian North we shall set out here some geographic,
ethnice, and historical factors.

Canada’s northern territories are 1,511,979 square miles
in area. The Northwest Territories covers 1,304,903 square
miles, which is greater than the combined area of Quebec,
Ontario, Manitoba and Saskatchewan. This represents
almost 35 per cent of the total area of Canada, yet its
population of approximately 32,000 is less than 1/5 of 1 per
cent of the total Canadian population. The population
density is 2 persons per 100 square miles as compared
with 950 persons per 100 square miles for the Canadian
provinces.

The Yukon Territory, with its 207,076 square miles, is
equal in area to the four Atlantic Provinces. With a popu-
lation estimated at approximately 20,000, it has a density
of 10 persons per 100 square miles. The population is
largely centred around the capital, Whitehorse, which con-

tains half of the Yukon’s inhabitants. The rest live in
communities along the Alaska Highway, in service centres
and in mining communities.

The native peoples’ population, an important part of the
total population of the North, is especially significant in
the Northwest Territories. Indians and Eskimos make up
only 1 per cent of the total population in Canada, yet in
the Northwest Territories the majority of the population
is Eskimo (33 per cent) and Indian (19 per cent). Moreover,
of the remaining 48 per cent of population, almost one-
fifth are Métis, living under the same social and economic
conditions as the Indian people. The native peoples’ popu-
lation is a relatively smaller proportion of the total popu-
lation of the Yukon Territory, viz., about 16 per cent.

Geological Surveys have indicated that Canada’s North-
ern Territories are potentially extremely rich in mineral
deposits and in oil and gas. In the Yukon, for example,
mining production has increased more than twofold in
value since 1967. The Yukon also has an estimated 64,500
cubic miles of potential oil-bearing sediments.

As far as the Northwest Territories is concerned, of the
1.7 million square miles of precambrian rock in Canada,
710,000 square miles lie within the Territories; and the
mineral wealth of the precambrian shield in the northern
parts of Quebec, Ontario and Manitoba has been amply
demonstrated. The Northwest Territories has an estimat-
ed 930,633 cubic miles of potential oil-bearing sediments
as compared with the 341,715 cubic miles in Alberta. The
discovery of massive oil reserves at Prudhoe Bay in
Alaska has naturally raised hopes that similar large
reserves of oil and gas will be found in the Territories,
perhaps in the adjacent Mackenzie Delta or in the Arctic
Islands. A major oil rush has developed in the North since
the Prudhoe Bay discovery.

The early history of government in the Yukon is shared
with the Prairie Provinces. Canada acquired Rupert’s
Land and the North-western Territory shortly after Con-
federation. The temporary Government Act of 1869 pro-
vided for the first administration. It applied to the present
provinces of Manitoba, Saskatchewan and Alberta and
northern parts of the provinces of Ontario and Quebec
and the Northern Territories as well as the Yukon Territo-
ry. The influx of miners to the Klondike gold fields led to
the establishment of the Yukon as a separate territory in
1898.
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The first Government of the Territory consisted of a
Commissioner and a Council of not more than six mem-
bers appointed by the Governor in Council to aid the
Commissioner in the administration of the Territory. The
Council included the judges of the Territorial Court, who
were also appointed by the Governor in Council. The
Commissioner in Council was given legislative powers
similar to those held by the Lieutenant-Governor and the
Legislative Assembly of the Northwest Territories. The
Yukon Act was amended in 1899 to increase the member-
ship of the Council to eight by the addition of two elected
members who were to hold office for two years. In 1902,
provision was made for three more elected members,
raising the Council membership to eleven.

A fully-elected Council of ten members was introduced
in 1908, when the Commissioner was prohibited from
sitting in Council. In 1918 the Governor in Council was
given authority by an amendment to the Yukon Act to
abolish the elected Council and to substitute an appointed
Council of two or more members. Second thoughts in
1919, however, led to the amendment of the Act again to
provide for three elected members on the Council. From
1919 until the end of World War II, the Territorial Govern-
ment remained virtually unchanged. Increased population
and rising prosperity made it reasonable to increase the
size of the Council to five elected members in 1951.

Between 1908 and 1960 there developed a strong tradi-
tion of separate legislative and executive powers. Fre-
quent misunderstandings and sometimes deadlock
occurred between the two branches of government. Some
improvement was made in 1960 when the prohibition
against the Commissioner sitting in Council was removed.
In addition a Financial Advisory Committee, consisting of
three members of the Council, was established to review
territorial estimates before their presentation to the
Council.

In 1965, further changes were made. A Budget Pro-
gramming Committee was set up which includes the three
members of the Financial Advisory Committee and three
senior members of the Territorial Administration. Under
this arrangement, the Budget Programming Committee
works out the estimates for each Department with the
appropriate Department Heads. Previously, the Financial
Advisory Committee had only reviewed these estimates
after they had been prepared by the Department Heads
and approved by the Commissioner. Now the estimates
are processed through the Committee and the elected
Council members are involved in the actual preparation
of the estimates. Further developments respecting an
executive committee will be discussed later.

As in the Yukon, the early history of government in the
Northwest Territories is linked with that of the Prairie
Provinces. When Saskatchewan and Alberta became
Provinces, the government of the remaining Northwest
Territories reverted to that existing prior to 1870: an
appointed Commissioner had control over all phases of
government. Elected representation completely disap-
peared. In 1905 a Council of four appointed members was
created, but no appointments were made for sixteen
years. A Commissioner was appointed with all the powers
previously enjoyed by the Lieutenant-Governor, the
Executive and the Legislative Assembly of the Northwest
Territories. Finally, in 1921, the Council already provided
for by the Act of 1905 was appointed, along with two

additional members. From 1922 to 1930 few ordinances
were passed, and in some years the Council did not meet
at all. Until 1946 it was composed entirely of senior Feder-
al Government officials. In that year the first territorial
resident was appointed to Council. In 1951 three elected
members were added for the Mackenzie District, and a
fourth in 1954. After 1960, the practice of appointing Fed-
eral officials to the Council ceased, and members of the
public were appointed instead, generally from outside the
Territories. Three more elected members were added in
1966, and in 1967 a territorial resident was appointed to
the.full-time post of Deputy Commissioner.

The office of the Commissioner has had a varied histo-
ry. From 1905 to 1918, the Commissioner of the Royal
Northwest Mounted Police was also Commissioner of the
Northwest Territories. From 1918 to 1963, the Deputy
Minister of the Department of the Interior and his succes-
sors held the office. The first full-time Commissioner was
appointed in 1963.

As we have already indicated, the constitutional aspira-
tions of Canadians living in Canada’s two territories are,
because of the governmental structures prevailing there,
necessarily more ambitious than those of Canadians
elsewhere.

The vast majority of those who spoke to the Committee
ultimately wanted, in a word, what other Canadians now
have.

We shall set forth under several headings some of the
views we heard.

A. Responsible Government

Governmental reform, whereby the policy making
function is democratically placed in the hands of the
people through their elected representatives, is
supported. . ..

This brief urges an increase in the Territorial Coun-
cil to 15 elected members, and supports the idea of a
commissioner to be one of the elected members, and
directed by the Territorial Council. The executive
committee, which is about to be formed, should con-
currently with the increase in the number of Territori-
al Councillors, be formed so as to provide for a
majority of elected members with plans to phase out
the presence of appointed members entirely. Conse-
quent amendments to the Yukon Act to eliminate the
colonial nature of the present government organiza-
tion would be required as each step was taken, cul-
minating in the amendment of Section 4 of the Yukon
Act to provide for a fully responsible government in
the same general terms as is now held by the prov-
inces of Canada. (2.16:33)

A plan should be initiated for the more rapid devel-
opment of responsible government in the Northwest
Territories with a fully elected legislature and the
immediate inclusion of elected members in the
administration. In effect, the Northwest Territories
government is very new, very progressive and has
done a great deal. We are just asking that it be given
the opportunity to do more.

We in the Northwest Territories stand in a colonial
status in that we function under a commissioner and a
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partially elected council. We are not dissatisfied with
this, but we think things can be done better so we ask
for a plan as soon as possible to meet obligations with
the rest of Canada that this be carried out for a fully
responsible territorial government and that almost
immediately we would ask that elected members be
made part of the Northwest Territories administra-
tion as has been initiated in the Yukon recently.
(3.87:7)

I agree with the suggestion that has been made by
the Minister in relation to the two appointments by the
Territorial Council of two members of the Executive
Committee headed by the Commissioner in conjunc-
tion with a makeup of the Commissioner, his two
assistant Commissioners and two elected representa-
tives on the committee. This is something that is out-
side the legislative body of the Yukon Act and
because it is outside the legislative body of the Yukon
Act gives the right to the Minister or the Commission-
er on the say-so of the Minister to remove that Execu-
tive Committee that he has set up at any time. (2.16:17)

These comments are made in the light of the present
legislation governing the Yukon Territory. That legisla-
tion provides that the Minister of Indian Affairs and
Northern Development or the Governor in Council shall
have the authority to direct the Commissioner of the
Yukon Territory, from time to time, on the way the Terri-
tory is to be governed. The Commissioner is appointed by
the Minister. The Territorial Council is in law advisory
only. Two of the members of the popularly elected, seven-
man council sit on the Executive Committee with three
appointed members, the Commissioner as chairman and
two assistant commissioners. The Executive Committee is
to be consulted by the Commissioner and its advice is to
be given full consideration. The two popularly elected
members of the Executive Committee have ‘line” or
administrative responsibility for two departments of the
Territorial Government, analogous to that of a Federal or
Provincial cabinet minister. There is, however, no obliga-
tion on the Executive Committee to resign in the event
that its decisions are not supported by a majority of
members in the Territorial Council. There is no responsi-
ble government in the Yukon Territory—or in the North-
west Territories for that matter—in the constitutional
sense of the term. Indeed, the Northwest Territories does
not yet have the popular participation in the Executive
Committee that the Yukon Territory has.

The Minister of Indian Affairs and Northern Develop-
ment summed up his views on the Yukon experiment in
these words:

I suggest to you that the wisest course would be to
permit the Territorial Government to develop its
potential in the context of the new Executive Commit-
tee which has the responsibility for those matters
which lie within its legislative framework. I cannot
predict at this time what form future constitutional
development will take. However, my approach to this
question is a flexible and experimental one, allowing
for further adjustments as experience is gained and
as the population and the economy of the Yukon
continue to expand. (3.18:8)

B. Provincial Status

Many Yukoners have expressed their desire for
political evolution that would permit the Yukon to
ultimately reach a constitutional status equal to that
of the provinces.

For some unpredictable period in the immediate
future, mining interests need assurance that the feder-
al government funds will be obtainable to provide the
missing logistic support needed to bring a mine into
production, such as roads, power townsites, etc. As
the economic base of the Yukon grows, this assurance
could gradually be assumed at the Territorial level.
(2.14:7)

I would like to re-emphasize something the brief is
attempting to accomplish, that it is not trying to put a
time limit on when the Territory becomes a province.
This would be something to be decided by others,
preferably by our local politicians. But the brief is
intended to present a formula whereby there would be
a transition, first, the administration of everything
affecting the Yukon in the Yukon, and secondly, evo-
lution to provincial status at some undetermined time.
(2.14:25)

Generally this brief finds difficulty in accepting that
there be established a point of development of the
Territory, at which time provincial status would be
available to the area upon its request. It is felt that the
present sections of the British North America Act of
1871 remain the machinery for obtaining provincial
status, and the matter proceed as outlined above in
the brief without specific targets of population, gross
territorial production or total local government reve-
nues being fixed, since none of these factors are in
themselves decisive of the matter, and upon the
theory that all democratic institutions should be avail-
able to all citizens of the country, the setting of artifi-
cial targets for such does not seem to be appropriate.
(2.16:35)

I feel that the time has come when the Yukon must
take over its own and go into provincial status. I have
heard the remarks that the time is not ripe. That is
ridiculous for the simple reason that until we do have
provincial status we will never get industry into the
Yukon. At the present time we have potential mining
companies who, in the very, very near future, will be
opening up mines but that is not the only thing. We
must get others than mining; we must get industry
into these Territories. (2.13:7)

[Floor Questioner] I do not believe in complete elec-
tion for all offices of the administration in the Yukon.
Is there one case where an appointed member has not
come up to ... expectations?

[Witness] Mr. Chairman, the brief is not intended as
a criticism. It is intended as a suggestion on constitu-
tional reform for constitutional reasons. I think the
simple answer is “no”.

[Floor Questioner] I believe that some of these
appointees from Ottawa do a much better job than
some of the people who would be elected here.
(2.16:50)
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I have not in my own view come up with any politi-
cal boundaries for the provinces in the North. We
might have a combination of the Yukon and the Mack-
enzie. We might have the Great Slave Lake area as
one particular province. Whether we have one or four
I think will depend on developments as they progress
through northern Canada. So I cannot give a direct
answer in terms of size, numbers, or the various con-
binations, other than.to say that I think the objective
north of the 60th Parallel must be the creation of
provinces within the framework of Canada. (3.86:36)

These excerpts from the evidence indicate that the con-
sensus is not complete on the issue of provincial status in
the territories, and certainly not on the timing of any grant
of Provincial status. The implications of Provincial status
are many, but the main concern appears to be the ability
of the territories to generate enough revenues of their
own to enable them to carry on as Provinces. Tied in with
this is, of course, the small population of the territories,
and the extra cost involved in providing “provincial style”
services in the Canadian North. Some Canadians in the
south see the granting of provincial status as conferring
too great an economic benefit, if not immediately, then
ultimately on Canada’s northern residents:

With regard to the northern territories, my first
concern is that they not be given provincial status
particularly with the population situation as it is now
because I suggest that it would make living in those
territories an extremely attractive proposition. If they
had all the resources turned over to them tomorrow,
they could almost declare a dividend and retire on the
spot.

Either those territories are going to continue to be
governed from Ottawa as territories or some arrange-
ment has to be made for internal self-government or
for some sort of union. I do not see in the immediate
time that internal self-government in the territories is
a proposition that would benefit the rest of Canada or
even be particularly viable in those territories. (3.1:18)

On the other hand, we heard also from southern
Canadians who were very sympathetic to the aspirations
of northerners for a greater say in the government of their
part of Canada.

C. Control of Natural Resources

It is only in this context that the average person can
appreciate what it means to the Yukon’'s constitution-
al aspirations to have our natural resources heritage
stolen from us by official Ottawa dictates. It means
that without the revenues from our natural resources
we can never be self-supporting as the provinces are.
Our natural resources are our life’s blood because we
have a resource-oriented economy. If we cannot claim
our natural resources, then it is also certain that we
can never make the claim to self-determination or
self-government. We shall be doomed forever to the
status of second-class citizenship, always begging the
federal government for “handouts’” on which to sub-
sist, and always being underdeveloped because we
shall not have the revenues on hand with which to
develop our area. On a smaller scale our position will
be similar to Canada’s always handing over control of
our natural resources to outsiders in exchange for

funds with which to develop our area, but losing more
and more control over the area that we are developing
because others are supplying the capital and they are
demanding a bigger voice in the future. We would
remain always an economic colony. (2.16:60)

I think the mineral rights of the provinces go to the
provincial governments and it seems to me that it is
strange indeed that the Parliament of Canada can set
up the mineral rights of the Northwest Territories and
say that they are the rights of all Canadians. I feel that
in any kind of a setup of government in the Territo-
ries, and eventual provincial status, that certainly the
mineral rights or the minerals in the Territories
should become a part of the Territories and be used to
support the people who are living and working in the
North. (3.86:39)

Eventually, of course, I think that control should be
in the hands of the people who own them. But prior to
that, I think we should have a clear statement as to
who owns them.

We have had a statement to date telling us that the
resources of the Yukon Territory and the Northwest
Territories belong to the federal government. They
called it the people of Canada which I take to mean
the federal government. This is ownership we are
talking about, not control. They are denying that
Yukoners own their own natural resources, and we

" are the only place in Canada where this is done.
Certainly no one would suggest that in a province
without fear of getting shot. But in the Yukon, they
seem to be able to get away with it.

As to control, at the outset, my personal opinion is
this. I want immediately a clear statement from the
federal government saying that the resources in the
Yukon are ours; that they are being held in trust for
us by the federal government. I would be quite pre-
pared to allow the federal government to control them
until such time as we are capable of taking over
control and management of the resources ourselves.

Until that time I would not argue about an interim
period whereby the federal government controls
resources.

There is a historical precedent for this. All of the
Western provinces went through this stage—Manito-
ba, British Columbia, and so on and so forth. At no
time was it denied that the actual ownership of their
resources belonged to the people within the provinces
or in their areas. (2.16:66)

The position of the Government of Canada on this issue
was put this way by the Minister of Indian Affairs and
Northern Development:

I have asked what we would do with the resources.
Are we going to keep them in a trusteeship for the
residents of the North or are they to be shared by the
whole population of Canada? It is a fundamental
question. Some resolutions have been taken on
this problem. Some people think that they should
benefit all Canadians; others think that we should
keep them under trusteeship for the Northwest resi-
dents. Up to now, the government has been quite
neutral, that is to say, we do not keep them under
trusteeship and we have not made a final decision, on
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a long-term basis. But as you said, this question
should perhaps be debated by the Constitution Com-
mittee which should submit a report. The Cabinet
would certainly be very grateful to know your opinion
on the subject. (3.18:25)

The financial capacity of any territory should not be the
only factor to be considered in granting it responsible
government or provincial status. Certainly some of the
people of the North believe there are other factors—not
the least of which is full democratic participation of all
Canadians in every level of government—which are also
very important. The Government of Canada itself has
stated that it does “not regard the financial capacity of the
Territory as an absolute criterion of political develop-
ment.” (3.18:16) The difference, then, is not one of princi-
ple. From the evidence it even seems to boil down, almost,
to one of accounting. In the Yukon particularly we were
told that Government of Canada figures do not take into
account all the revenues which emanate from the Territo-
ry. In turn, the Minister replied in these terms:

We sometimes hear comments that the finances of
the Yukon are kept obscure because we do not wish to
publish this information. I can assure you that this is
not true. In fact, all the figures are public, but we have
to admit that the financial pattern is complex and
therefore difficult to interpret. I made an attempt to
cast some light on this in November 1969. With this in
mind, I think, it would be useful to review the matter
again now, and perhaps emphasize the fact that the
financial data are accessible for examination.

Appropriations for 1970-71 provide for Territorial
Government expenditures of over $25 million. Of this
amount $5.5 million will come from the Yukon’s own
revenue. $6.7 million will come from the federal gov-
ernment under cost-sharing programs similar to those
arranged with the provinces. The remainder which is
nearly $13 million comes from the federal treasury. Of
that $13 million about $2 million could be considered
as the abatement of personal and corporate income
tax which the Yukon would get if it were a province.

This still is not the complete picture because there
are many hidden costs in provincial type services in
the Yukon for which the federal government pays
directly. Same of these are the costs of the courts and
the RCMP, that is to say, about $1.25 million. There is
another sum, nearly $500,000, that is paid through the
present subsidized patient day-rate at the Whitehorse
General Hospital. The full cost of all new road con-
struction in the Yukon as well as all costs for a
number of other provincial-type services are paid
directly by the federal departments concerned. (3.18:6)

The Minister then provided the Committee with a
breakdown of revenues, and projected an estimated defi-

cit, if the Yukon were a province, in 1970-71 of $24,689,183.

(3.18:58)

Of course, as already mentioned, fiscal capacity is not
an absolute criterion. When linked, however, with a sparse
population, a still developing infrastructure, and the spe-
cial needs of native peoples in both Territories, it shows
the difficulties in moving immediately to complete self-
government and provincial status. When these factors are
combined with the very real problems in communications
in the North, both natural and man-made, a timetable
approach raises many difficulties.

It is fair to say that the evidence generally in the
Territories, and in the Yukon particularly, did not demand
either self-government or provincial status immediately.
Most witnesses were concerned that there be some time-
table of development in constitutional affairs and that the
criteria be set out in the Constitution. When any territory
met these predetermined criteria, complete self govern-
ment and provincial status would follow automatically.
There are immense practical difficulties in this approach.
If all the criteria were set out in the Constitution (assum-
ing they could be agreed upon with sufficient certainty)
it is possible a territory might qualify on all but one.
Consequently, a constitutional amendment might be
required in order to change the one criterion. This
approach has these built-in inflexibilities. On the other
hand, it is not reassuring to Northern Canadians to leave
their future constitutional development completely evolu-
tionary.

We feel that the best approach would be for the Gov-
ernment of Canada to make the following commitment
to its Northern citizens: that the objective of northern
policy is to foster full self-government and Provincial
status for the territories. Administrative and legislative
policies in so far as they concern the structure of govern-
ment in the North should be tested against and advance
this objective.

Because of the special relationship between the Parlia-
ment of Canada and the Territories, an eventual decision
to admit these territories to the status of provinces should
be made by the Parliament of Canada pursuant to
section 2 of the British North America Act, 1871, provided
that no territory should become a Province without its
consent. Some provision would also have to be made at
that time as to how the consent of these areas would be
counted for purposes of the constitutional amending pro-
cedure and of the spending power formula.

In order to improve communications between Ottawa
and the Territories at the Parliamentary level, we advo-
cate immediate Senate representation for each of the two
territories. Under the constitutional rule that a Province
cannot have fewer Members in the Commons than the
Senate, the appointment of two Senators for each territory
would lead to an increase in the number of Members of
Parliament to two for each.
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Chapter 24—Offshore Mineral Rights

RECOMMENDATIONS

72. The Federal Government should have proprietary
rights over the seabed offshore to the limit of Cana-
da’s internationally recognized jurisdiction. and the
Federal Parliament should have full legislative
jurisdiction over this subject matter.

73. There should be no constitutional provision as to the

: sharing of the profits from the exploitation of seabed
resources. Nevertheless, we feel strongly that the
Federal Government should share the profits of
seabed development equally with the adjacent
coastal Province rather than with all of the
Provinces.

74. Sable Island should be recognized by the Constitu-
tion as part of the Province of Nova Scotia.

The question of the ownership of the seabed and the
continental shelf offshore from a country’s land mass is
even newer in national than in international law. Under
international law it was traditional that every country had
the ownership of the soil under the internal waters inside
the baselines from which territorial waters are measured,
as well as the seabed under the territorial waters outside
the baselines (whatever the location of the baselines or the
accepted width of those waters may be). Then, under the
Geneva Convention of 1958, national states were assigned
“sovereign rights” for the purpose of exploring their con-
tinental shelves and exploiting their natural resources—
not quite full sovereignty, but complete control for practi-
cal purposes. In the Convention ‘“continental shelf” was
defined as the seabed and its subsoil beyond territorial
waters to a depth of 200 metres, or beyond that limit to
where the depth of the waters admits of the exploitation
of natural resources.

Within Canada, until the advisory opinion of the
Supreme Court of Canada in November of 1967, there was
no authoritative statement of the legal position between
governments with respect to offshore subsoil. The
Supreme Court opinion, delivered with respect to areas
off the west coasts, was that the Federal Government is
entitled to proprietary and other rights offshore from the
historic boundaries of British Columbia, which it defined
as the ordinary low-water mark. The reasoning of the
Court makes it clear that there is nothing in the result
peculiar to the Province of British Columbia, and that all
rights in submerged lands lying outside the low-water
marks of the Provinces belong to the Federal
Government.

This decision was received with great dissatisfaction by
all the coastal Provinces, and the Federal Government
therefore proposed in December of 1968, to allow coastal
Provinces to administer all lands shoreward from mineral
resource administrative lines to be drawn off each coast.
The Federal Government would concede to the coastal
Provinces all revenues derived from the mineral
resources of the submerged lands within these lines. It
would itself administer offshore mineral rights seaward
from the administration lines, but the revenues accruing
from these resources would be placed in a single national
pool from which half of the revenues would be made
available to the provinces concerned.

The Federal proposal would, for greater certainty, draw
the administration lines on the basis of the geodetic grid
system. They would be so drawn as_to enclose for the
benefit of the coastal Province the sea bottom on the west
between Vancouver Island and the mainland, and on the
east large areas beneath the Bay of Fundy, Northumber-
land Strait, and the Jacques-Cartier Passage, as well as in
each case areas adjacent to off-lying islands.

The importance of the problem is indicated by the fact
that the continental shelf areas adjacent to Canada have
been estimated to be equal to almost 40% of the total land
area of Canada, and probably possess substantial mineral
resources, particularly oil and gas. Understandably, the
Federal proposal has not met with a favourable reaction
from the Provinces.

We believe that the orientation of the Federal proposal
is the right one: there should be both Federal and Provin-
cial participation in the revenues from these submerged
lands, even though the administration should be princi-
pally Federal. It is owing to Federal action that there is a
Canadian claim to these lands—through, for example, the
Canadian participation in the 1958 Conference on the
Continental Shelf and the Federal assertion in 1970 of a
12-mile territorial sea. Further expansion of Canadian
rights could come about only through further Federal
initiatives. It therefore seems fitting that the Federal Gov-
ernment, as the possessor of our international personality
and the guardian of our international rights, should have
the proprietary right in the seabed.

In addition, Provincial revenues derived from natural
resources have been integrated in the equalization for-
mula since 1967. This fact has to be taken into account
when considering the question of sharing the revenues
associated with offshore mineral rights between the Pro-
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vincial and Federal Governments. With respect to the
Provincial share of those revenues, it can be said that in
most cases, all Provinces will benefit directly or indirectly
from any exploitation of offshore minerals in Canada
through the equalization formula. Conversely, there will
be in most cases an extra cost, in terms of increased
equalization grants to Provincial governments, to be
absorbed by the Federal Government. Because of this
additional cost and because revenues to be derived from
offshore mineral rights should be used, to some extent, to
reduce regional disparities, we believe that the Federal
Government should have its share of those revenues.

But it also seems fitting that the coastal Provinces
should have a share in the profits. Such matters have to
be determined by man-made criteria rather than by natu-
ral principles. Until 1930, when it finally yielded them to
the Provinces, the Federal Government had the proprie-
tary rights to minerals in the soil of Alberta, Manitoba
and Saskatchewan. It was this surrender of title which
made Alberta into one of the “have” provinces in Canada,
and considerably aided the economy of Saskatchewan.
The “have not” Atlantic Provinces might similarly be the
beneficiaries of a decision to cede them a substantial
share in the profits resulting from offshore resource
development.

'However, we would not propose a constitutional provi-
sion respecting the sharing formula for the profits. We do
agree with the Federal proposal that 50% of the profits
should go to the Provinces, but we feel strongly that the
sharing should be directly between the Federal Govern-
ment and each coastal Province rather than through a
national pool. In other words, we do not think that all the
Provinces, or even all the coastal Provinces, should share
equally.

As we have mentioned above, some redistribution of
those revenues will take place even without a national
pool, through the general equalization formula and
through the Federal share of the revenues. The coastal
Provinces should share in proportion to the revenue
derived from that portion of the submerged lands adja-
cent to their provincial portion. While this would work to
the disadvantage of some Province or other from time to
time, we feel that it would assure each coastal Province
that it was deriving all the revenue that the adjacent
resources and a free market could produce.

There is a particular problem with respect to Sable
Island, a long sandbar about 150 miles off the coast of
Nova Scotia. On the one hand, the British North America
Act appears to give the Federal Government both juris-
diction over and proprietary title to the Island. Section
91(9) of the Act specifically mentions it as a head of
Federal legislation jurisdiction ("Beacon, Buoys, Light-
houses, and Sable Island”) and the Third Schedule to the
Act lists it among the provincial public works and proper-
ty which would become the property of Canada. On the
other hand, section 7 of the Act provides that “Nova
Scotia . .. shall have the same limits as at the passing of
this Act”, and there is much evidence both before and
after Confederation to suggest that the Island has always
been considered part of Nova Scotia. It may be that the
best interpretation to be given to the words “Sable Island”
in the B.N.A. Act is that they confer Federal title and
jurisdiction only to the lighthouse and other aids to navi-
gation on the Island, or at most to the Island’s surface.

In the light of Nova Scotia’s historic claims to Sable
Island, we feel that the Federal Government should relin-
quish any claim it may have to proprietary rights in the
land or mineral rights of Sable Island, and we recommend
that in a new Constitution the Island should be recognized
as part of the Province of Nova Scotia.
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Chapter 25—International Relations

RECOMMENDATIONS

75. Section 132 of the British North America Act should
be repealed.

76. The Constitution should make it clear that the Fed-
eral Government has exclusive jurisdiction over for-
eign policy, the making of treaties, and the
exchange of diplomatic and consular representa-
tives.

77. All formal treaties should be ratified by Parliament
rather than by the Executive Branch of Government.

78. The Government of Canada should., before binding
itself to perform under a treaty an obligation that
deals with a matter falling within the legislative
competence of the Provinces, consult with the Gov-
ernment of each Province that may be affected by
the obligation.

79. The Government of a Province should remain free
not to take any action with respect to an obligation
undertaken by the Government of Canada under a
treaty unless it has agreed to do so.

80. Subject to a veto power in the Government of
Canada in the exercise of its exclusive power with
respect to foreign policy. the Provincial Govern-
ments should have the right to enter into contracts,
and administrative, reciprocal and other arrange-
ments with foreign states. or constituent parts of
foreign states. to maintain offices abroad for the
conduct of Provincial business. and generally to
cooperate with the Government of Canada in its
international activities.

The conclusion of a treaty is the final step in a series of
negotiations between two or more states possessing inter-
nationally recognized sovereignty. For a federation the
treaty-making power is a manifestation of complex inter-
nal relationships which have no parallel in unitary states.
In the case of Canada the situation is even more com-
plicated than for many other federal states, because there
is no constitutional provision which settles jurisdictional
questions. Although the legal question concerning juris-
diction over international relations arose in Canada with
the Statute of Westminster in 1931, it became a matter of
political importance because of Quebec’s recent desire to
establish relations abroad especially with French-speak-
ing countries. Until very recently, Canada’s international
activity and consequent foreign image has almost exclu-

sively reflected its Anglophone side. Quebec’s concern,
and the new Federal policy of bilingual government, have
led to a new emphasis on relations with the Francophone
countries and to the projection of a more bilingual inter-
national image. But the problems in this general area
have not yet been resolved at the legal level.

The prevailing international rule is that there should be
a single international personality for all governments,
including federations, and that there should be ultimate
control by the central government in a federation even if
some leeway in international affairs is allowed to the
regional governments. Such a single international person-
ality was definitely recognized by the Vienna Convention
on the Law of Treaties in 1969.

In most federal constitutions, the central government is
invested with power over international relations. In some
constitutions, like that of the U.S.S.R., the regional gov-
ernments are allowed a certain degree of participation by
the constitution, but it is largely fictitious if the internal
political structure is taken into account. Other federa-
tions, like West Germany, grant regional governments the
right to conclude treaties within their jurisdiction, but
with certain restrictions. However, this power has tended
to become obsolete.

The Canadian Constitution makes no mention whatso-
ever of treaty-making except in a colonial context. Section
132 of the B.N.A. Act provides that: “The Parliament and
Government of Canada shall have all Powers necessary
or proper for performing the Obligations of Canada or of
any Province thereof, as Part of the British Empire,
towards Foreign countries, arising under Treaties
between the Empire and such Foreign Countries.” Since
Canada’s participation in the British Empire ended with
the Statute of Westminster in 1931, the only formal treaty
power in our Constitution is now a spent provision.

The right to sign and ratify treaties has traditionally
been regarded in parliamentary government as a preroga-
tive of the executive. However, treaties which require
implementation have to be carried out by passing legisla-
tion in Parliament. Where the subject matter is one which
falls wholly or partly under provincial jurisdiction, Pro-
vincial legislation is also necessary for implementation.

Since there has been no constitutional provision for
treaty-making in areas of shared jurisdiction, the Federal
Government has frequently signed international conven-
tions subject to the reservation that it accepted the con-
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vention only to the extent of Federal constitutional juris-
diction. It has also been able in some instances to obtain
the consent of the Provincial Governments to ratification,
as in the case of the recent International Convention on
the Elimination of All Forms of Racial Discrimination,
though this required five years of Federal-Provincial
negotiation. There has also been a serious problem con-
cerning Provincial initiatives in the international arena in
commercial and cultural activities, somewhat ameliorated
by the willingness of the Federal Government to sign
“umbrella treaties” with foreign states which would vali-
date subsequent agreements between that state and a
Canadian Province. Such a treaty was worked out with
France in 1965 and Quebec and France concluded subse-
quent cultural agreements. However, this is a piecemeal
solution to a general problem.

We recommend that section 132 of the B.N.A. Act
should be replaced by provisions incorporating the fol-
lowing principles:

(1) the Federal Government should have exclusive
power respecting foreign policy, the making of trea-
ties, and the exchange of diplomatic and consular
representatives;

(2) all formal treaties should be ratified by Parliament
rather than by the executive Branch of Government;

(3) the Government of Canada should, before binding
itself to perform under a treaty an obligation that
comes within the legislative competence of the Prov-
inces, consult with the Government of each Province
that may be affected by the obligation;

(4) the Government of a Province need not take any
action with respect to an obligation undertaken by the
Government of Canada under a treaty unless it has
agreed to do so;

(5) subject to a veto power by the Government of
Canada in the exercise of its exclusive power with
respect to foreign policy, the Provincial Governments
should have the right to enter into contracts and
administrative, reciprocal and other arrangements
with foreign states or constituent parts of foreign
states, to maintain offices abroad for the conduct of
Provincial business, and generally to cooperate with
the Government of Canada in its international
activities.
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PART V—SOCIAL POLICY

Chapter 26—Social Security

RECOMMENDATIONS

8l. In the area of social security, there should be «a
greater decentralization of jurisdiction with a view
to giving priority to the Provinces according to
recommendations 82, 83 and 84.

82. With respect to social services, the present exclusive
jurisdiction of Provincial Legislatures should be
retained.

83. With respect to income insurance (including the
Quebec and Canada Pension Plans)., jurisdiction
should be shared according to the present section
94A of the British North America Act. subject to the
following exceptions:

(1) Workmen’s Compensation should be retained
under the exclusive jurisdiction of the Provincial
Legislatures:

(2) Unemployment Insurance should be retained
under the exclusive jurisdiction of the Canadian
Parliament.

84. With respect to income support measures:

(1) Financial social assistance (Canada Assist-
ance Plan, allowances to the blind. disability
allowances, unemployment assistance) should be
under the exclusive jurisdiction of the Provincial
Legislatures;

(2) Veterans’ allowances and allowances to
Eskimos and Indians living on reserves should
continue to be the exclusive responsibility of the
Canadian Parliament:

(3) Demographic grants (old age pensions, family
allowances and youth allowances) and guaran-
teed income payments (guaranteed income sup-
plement) should be matters of concurrent jurisdic-
tion with limited Provincial paramountcy as to the
scale of benefits and the allocation of Federal
tunds among these income support programs.
Thus the Federal Parliament would retain concur-
rent power to establish programs and to pay bene-
fits to individuals under these programs. However,
a Province would have the right to vary the nation-
al scheme established by Parliament with respect
to the allocation within the Province between the
various programs of the total amount determined
by the Federal Government and with respect to the

scale of benefits paid to individuals within the
Province according to income, number of children,
etc., within each program: provided that the bene-
fits paid to individuals under each program should
not be less than a certain percentage (perhaps
half or two-thirds) of the amounts which would be
paid under the scheme proposed by the Federal
Government.

For government responsibilities which did not exist in
1867 or which have developed considerably since then,
legislative jurisdiction has to be inferred from constitu-
tional provisions which do not deal with them directly.
Social security comes under this category. The provisions
which are most relevant to this subject are paragraphs 6,
7 and 8 of section 92 which give exclusive authority to the
Provincial Legislatures over public and reformatory pris-
ons, hospitals, asylums, charities and eleemosynary insti-
tutions, as well as municipal institutions, and paragraphs
11 and 28 of section 91 which grant legislative authority to
the Canadian Parliament with respect to marine hospitals
and penitentiaries.

Since the expression ‘“social security” lends itself to
various interpretations, for the purposes of this report we
define it as including social services (health and welfare
services), income insurance measures (unemployment
insurance, workmen’s compensation, retirement insur-
ance) and income support measures (family and youth
allowances, old age security, guaranteed income supple-
ment, financial social assistance, veterans’ pensions and
allowances).

Several provisions have been added to the original Brit-
ish North America Act in the field of income insurance
and income support. A constitutional amendment in 1940
transferred to Parliament exclusive power over unem-
ployment insurance. Then, in 1951, section 94A granted
Parliament concurrent legislative power with respect to
old age pensions; a 1964 amendment extended this power
to cover survivors’ and disability benefits irrespective of
age. Section 94A now reads as follows: “The Parliament
of Canada may make laws in relation to old age pensions
and supplementary benefits, including survivors’ and
disability benefits irrespective of age, but no such law
shall affect the operation of any law present or future of a
provincial legislature in relation to any such matters.”

The Victoria Charter proposed in Article 44 to extend
the Federal jurisdiction in section 94A to cover family,
youth, and manpower training allowances. In Article 45 it
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also proposed the following limitation: “The Government
of Canada shall not introduce a bill in the House of
Commons in relation to a matter mentioned in section 44
unless it has at least 90 days before such introduction,
informed the Government of each Province of the sub-
stance of the proposed legislation and requested its views
thereon”. Article 44 of the Charter corresponds exactly to
section 94A of the B.N.A. Act, with the addition of the
three subject matters mentioned.

We place particular importance on section 94A and
income support problems in general, since this matter has
been a cause of disagreement between the Federal Gov-
ernment and the Provinces, especially the Province of
Quebec. In fact, it seems that the Quebec Government’s
refusal to endorse the Victoria Charter stems from its
dissatisfaction with Articles 44 and 45.

The provision in section 94A that “no such law shall
affect the operation of any law present or future of a
provincial legislature in relation to any such matter”, is
controversial. Was it intended to establish Provincial
paramountcy (which would be a constitutional novelty), or
to exclude the application of Federal paramountcy? Since
this formula was also used in Article 44 of the Victoria
Charter, we feel that it would be advisable to restate it in
order to avoid ambiguity.

In our view, there should be more decentralization in
the field of social security with a view to giving the Pro-
vincial Legislatures priority, in accordance with the fol-
lowing specific recommendations.

First, the present exclusive Provincial jurisdiction over
social services should be retained.

With respect to income insurance measures (including
the Canada and Quebec pension plans), jurisdiction
should be shared in accordance with section 94A of the
B.N.A. Act, except as follows: workmen’s compensation
should continue to be the exclusive responsibility of the
Provincial Legislatures; unemployment insurance should
continue to come under the exclusive jurisdiction of the
Canadian Parliament.

With respect to income support measures:

(1) Financial social assistance (Canada Assistance
Plan, allowances for the blind and the disabled, unem-
ployment assistance) should be the exclusive responsi-
bility of the Provincial Legislatures.

(2) Parliament should continue to have exclusive juris-
diction over veterans’ allowances and allowances to
Eskimos and Indians living on reserves.

(3) Parliament and the Provincial Legislatures should
enjoy concurrent powers as regards demographic
grants (demogrants) such as old age security, family
allowances and youth allowances and as to guaran-
teed income payments (guaranteed income supple-
ment), with limited Provincial paramountcy as to the
scale of benefits and the allocation of Federal funds
among these income support programs.

More specifically, jurisdiction over demogrants and
guaranteed income should be shared in the following way.
The total amount spent in the form of demogrants and
guaranteed income payments, including family allow-
ances and youth allowances, old age pensions and the

guaranteed income supplement, should be set and
financed by the Federal Parliament (without excluding
the Provincial Legislatures’ power to create and finance
their own programs). Benefits to individuals under the
different programs (excluding specific programs created
and financed by the Provincial Legislatures), should be
paid by the Federal Government. The Federal Parliament
would be responsible for establishing national standards
for each program. However, each Provincial Legislature
would be free to modify the Federal program as regards
the distribution of the total amount set by the Federal
Parliament for the various programs and as regards the
scale of benefits paid to individuals according to income,
number of children, etc., for each program. In each Prov-
ince, the benefits paid to individuals under each program
might not fall below a certain percentage (perhaps half or
two thirds) of the benefits paid in accordance with the
national standards in the program established by the Fed-
eral Parliament. The total amount determined by the Fed-
eral Parliament would be distributed among the Prov-
inces according to the amount each Province would
receive if the Federal program were applied in all
Provinces.

As a result of this recommendation, the Federal Parlia-
ment would determine the total amounts to be paid for
family allowances, old age pensions, including old age
supplements, and youth allowances. However, it would be
up to the Provincial Governments to decide how this total
amount would be distributed among the different pro-
grams and to set the scale of benefits under each pro-
gram. It is our belief that this recommendation meets
most of the arguments put forth by the Federal and Pro-
vincial Governments.

In determining the total amount paid to the Provinces
for these four income support programs, the Federal Par-
liament could make an even more extensive redistribution
of income than now, since the distribution and financing
of benefits to individuals under the four programs would
continue to be the responsibility of the Federal
Parliament.

Our recommendation would make for a redistribution
of income better suited to the needs and characteristics of
each Province, while allowing the Provincial Legislatures
to determine the portion of the total amount which would
be allocated to each program. The Provincial Govern-
ments could even agree on a formula which would, in
their opinion, be best suited to each program. It is quite
conceivable, for example, that the family allowance bene-
fit paid for the first child would be different from the
benefits paid for the second, third or fourth child. Similar-
ly, Provincial Legislatures would be free to have old age
pensions vary according to the recipient’s income.

Since according to our propeosal the Federal Govern-
ment would continue to collect taxes from all Canadians
and to send cheques to people throughout the Country,
Canadians would still be reminded of the raison d’étre of
this redistribution—what the Federal Government calls a
“feeling of Canadian unity which is both the cause of the
redistribution of income between Canada’s people and
regions and the result of such a measure.”

We feel that it is very important to be able to transfer
payments easily to individuals who move from one Prov-
ince to another. Such transferability, however, need not
imply equality of payments. But the assurance must be |
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given that a person will not be deprived, even briefly, of
such a payment because he has just moved. Payments are
easily transferable when it is the Federal Government
that sends out the cheques to individuals everywhere in
Canada.

Our proposal implies that the Federal Government
would keep control over the tax fields used to finance
income support programs, and determine the total cost of
these different programs. It would maintain the Federal
Government’s power to implement an effective economic
policy. This is so because it is less important for the
Federal Government to decide who will receive what than
to determine the total amount paid for all programs and
to keep control over tax fields which serve to finance
these programs. Therefore, our proposal adds to the flexi-
bility of the Provincial Governments with respect to these
programs and yet maintains the Federal Government’s
power to influence the economy.

The Quebec Government has stressed the integration of
the different programs with regard to income security
and the importance of adapting each program to the
characteristics of the regional, economic and demograph-
ic structures of the Province. We feel that our proposal
meets this view to a large extent. We also meet another
argument of the Quebec Government according to which
“all the social security measures are in direct relation to
the culture of a people and allow it to express itself as an
entity.” It is our belief that as far as demogrants and
guaranteed income are concerned, the total amount paid
is relatively less important to Provinces than its allocation
and the social choices this involves. Furthermore, our
recommendation would allow a Provincial Government to
create and finance a given program which will meet spe-
cific needs.

For these reasons we believe that the comprehensive-
ness of our proposals is consistent both with principle and
with the needs of the country as a whole.
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Chapter 27 — Criminal Law

RECOMMENDATIONS

85. Since we believe that each Province should be able
to regulate the conduct of its own people in such
matters as the operation of motor vehicles, Sunday
observance, betting., and lotteries, the Federal Par-
liament should have the right to delegate even to a
single Province legislative jurisdiction over any part
of the criminal law.

86. Because there is some ambiguity resulting from cur-
rent practice, if not from the Constitution, the Feder-
al power over the administration of criminal justice
should be made clear so that the Federal Parliament
would be seen to have clear and undoubted jurisdic-
tion to enforce its own laws in the criminal field.

Because of the limitations which the Judicial Commit-
tee of the Privy Council placed upon the General Power
and the Trade and Commerce Power, the Criminal Law
Power in section 91(27) has turned out to be one of the
most comprehensive powers possessed by the Federal
Government. However, while this power is stated to be
exclusively Federal, the Provinces are given jurisdiction
by section 92(15) over “The Imposition of Punishment by
Fine, Penalty, or Imprisonment for enforcing any Law of
the Province made in relation to any Matter coming
within any of the Classes of Subjects enumerated in this
section”, coupled with jurisdiction over provincial prisons
(section 92(6)) and over the administration of justice in the
Province (section 92(14)).

What this amounts to in fact is that there is a concurrent
jurisdiction over criminal law, the Provincial power being
narrower and subject to Federal paramountcy in cases of
unresolvable conflict. This concurrency is nowhere more
evident than in a series of recent Supreme Court of
Canada decisions (O’Grady v. Sparling, [1960] S.C.R. 804;
Mann v. The Queen, [1966] S.C.R. 238; R. v. Binus, [1967]
S.C.R. 594; and R. v. Peda, [1969] S.C.R. 905). In order to
uphold Provincial jurisdiction over the offence of careless
driving in the face of the Federal offence of dangerous
driving, the Court finally felt forced to establish overly
refined degrees of advertence within the mens rea (guilty
mind) necessary for conviction. We do not disapprove of
the result of these cases, but we do believe that they leave
very little reason for maintaining the fiction that criminal
law is an area of exclusive Federal jurisdiction. We have
therefore had to face the question whether the Constitu-
tion should explicitly recognize the concurrent Provincial
power over criminal law which we believe actually exists.

We believe there is an even better reason for a Provin-
cial role in the criminal law area than the clarification of
concepts and the improved resolution of conflicts. The
criminal law is, after all, an expression of the moral views
and the mores of a people, and it is obvious that the views
of Canadians in matters of behaviour differ considerably
across the country, and often markedly from Province to
Province. In the United States this is recognized by locat-
ing the criminal law power principally in the state govern-
ments with a merely supplementary power in the federal
government. We see no need for so radical a change in
Canadian federalism, but we can also see no reason why
each Province should not be able to regulate the conduct
of its own people in matters such as the laws relating to
the operation of motor vehicles, lotteries, betting, and
Sunday observance. For instance, Ontario would like
greater latitude with respect to off-track betting, Quebec
with respect to lotteries and gaming generally. To some
extent Provincial option is now provided for by Federal
law, but on a piecemeal and limited basis. We favour
greater freedom for the Provinces to control the behavi-
our of their people, and to experiment on a province-wide
scale.

Since the matters over which we would like to see
provincial jurisdiction fall largely into what we think of as
the regulatory area, we gave some consideration to recom-
mending Provincial jurisdiction over mala prohibita
(things which are evil mainly because prohibited), while
retaining an exclusive Federal power over mala in se
(things which are evil in themselves). The distinction
between the two categories, however, is not always clear
within the criminal law. In addition, often what causes
social conflict is the very question of classification. For
instance, some regard gambling as at worst a malum
prohibitum, whereas to others it is a malum in se. More-
over, such a distinction would preclude even the possibili-
ty of Provincial jurisdiction in the area of mala in se.

We have therefore decided to recommend, in this one
area, a power of delegation from the Federal to the Pro-
vincial Legislatures. We believe it should be exercisable at
the option of a single Province, subject to the concurrence
of Parliament. Obviously, Parliament would not delegate
a power to one Province which it was not prepared to
delegate to others, but one Province might wish to insti-
tute, for example, government-controlled off-track bet-
ting, while other Provinces might have no interest whatso-
ever in obtaining such a power. We assume that
Parliament would not delegate to one Province jurisdic-
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tion over matters like the use of marijuana which might
then embarrass the other Provinces and the Federal Gov-
ernment because of smuggling across provincial borders.
Naturally we hope that the Provinces would be prepared
to establish uniform legislation in those parts of delegated
fields where uniformity may be of importance. But we
believe that the delegation of many subjects within the
criminal law power to the Provinces would be beneficial
in allowing people to have criminal legislation which more
closely reflected the consensus in their part of the country
as to'socially tolerable behaviour. We see this as a gain for
democracy, and in line with our other recommendations
for fuller Provincial control over the quality and style of
life.

There is one matter within the area of criminal justice
where we believe Federal jurisdiction should be more
clearly delineated and exercised. We refer to the adminis-
tration of criminal justice. Section 91(27) gives jurisdiction

to the Federal Government over ‘“The Criminal Law,
except the Constitution of Courts of Criminal Jurisdic-
tion, but including the Procedure in Criminal Matters”.
Section 92(14), on the other hand, provides for Provincial
jurisdiction over “The Administration of Justice in the
Province, including the Constitution, Maintenance, and
Organization of Provincial Courts, both of Civil and of
Criminal Jurisdiction, and including Procedure in Civil
Matters in those Courts.” The existing Federal power over
procedure in criminal matters is probably wide enough to
establish complete Federal control in all prosecutions
under criminal legislation, and the Federal Government
takes the position that the largely Provincial administra-
tion now existing in this area is a matter of Federal
tolerance, not a constitutional right. We believe it would
be desirable to have a clear constitutional solution, and
that the Federal Parliament ought to have jurisdiction
with respect to the enforcement of its own laws.
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Chapter 28—Marriage and Divorce

RECOMMENDATIONS

87. In keeping with our principle of control by the Prov-
inces of their social destiny, the jurisdiction over
“Marriage and Divorce’ should be transferred to the
Provincial Legislatures, subject to an agreed
common definition of domicile.

There are very few areas of the law which come more
directly or more intimately in contact with the lives of the
average citizens of a country than the law relating to
marriage and divorce. Under section 91(26) the legislative
power over ‘‘Marriage and Divorce” is an enumerated
power given to the Parliament of Canada. In addition, the
British North America Act also grants the exclusive
authority to make laws in relation to “The Solemnization
of Marriage in the Province” to the Provinces under sec-
tion 92(12). The interpretation of these respective heads of
Federal and Provincial power has been argued in the
courts on a number of occasions.

One of the issues argued has been: does the provincial
power over solemnization extend only to the regulation of
the formalities by which the contract of marriage is to be
authenticated or can it also affect in any way the validity
of the marriage itself? In Re Marriage Legislation in
Canada [1912] A.C. 880, Viscount Haldane, L.C. said on
this issue that the “jurisdiction of the Dominion Parlia-
ment does not, on the true construction of ss. 91 and 92,
cover the whole field of validity.” The Privy Council con-
sidered that section 92(12) operated “by way of exception
to the powers conferred as regards marriage by s. 91, and
enables the provincial Legislature to enact conditions as
to solemnization which may affect the validity of the
contract”. Viscount Haldane later said:

Prima facie these words appear to their Lordships
to import that the whole of what solemnization
ordinarily meant in the systems of law of the prov-
inces of Canada at the time of confederation is intend-
ed to come within them including conditions which
affect validity.

As an example of the application of Viscount Haldane’s
principle, it was decided in Kerr v. Kerr et Al., [1934]
S.C.R. 72, that there was no doubt that, in the exercise of
its jurisdiction under section 92(12), the Legislature of a
Province may lawfully prescribe the consent of the par-
ents or guardian to the marriage of a minor, as an essen-
tial element in the ceremony of marriage itself. As Chief
Justice Duff said:

Nor have I any doubt that by s. 17(1) [of the Ontario
Marriage Act] the consents required are prescribed as
elements in the ceremony. These requirements apply
to all marriages celebrated in Ontario, and to no mar-
riages but those celebrated in Ontario, whether the
parties to the marriage be domiciled in Ontario or
elsewhere. The legislature is, I think, dealing with the
solemnities of marriage and not with the capacities of
the parties.

Chief Justice Duff said later in his judgment:

The authority of the provinces, therefore, extends
not only to prescribing such formalities as properly
fall within the matters designated by “Solemnization
of Marriage”, they have the power to enforce the rules
laid down by penalty, by attaching the consequence of
invalidity and by attaching such consequences abso-
lutely or conditionally. It is within the power of a
province to say that a given requirement shall be
absolute in marriages. This, of course, is always sub-
ject to the observation that a province cannot under
the form of dealing with the “solemnization of mar-
riage”, enact legislation which, in substance, relates to
some part of the subject of “marriage”, which is not
reserved to the provinces as a subject of legislative
jurisdiction.

As Mr. Justice Lamont said in the same case:

The provincial legislature is, therefore, competent
by apt legislation to make the preliminaries, leading
up to the marriage ceremony, conditions precedent to
the solemnization of the marriage. From this it fol-
lows, in my opinion, that the legislature is also compe-
tent to declare that in the event of these conditions
precedent not being complied with no valid marriage
has taken place.

Provincial Legislatures have considerable authority at
the moment to deal with many aspects of family lavy in
Canada. Professor Bora Laskin, as he then was, points
out:

Legislative power to deal with the substantive law
of alimony has been held to belong to the Provinces
....So, too, legislative power in relation to main-
tenance. . .. Equally, it is within provincial legislative
power to deal with the protection of children and with
their custody and support, or the support of spouses
inter se... (Laskin, Canadian Constitutional Law,
3rd edition, 1028)
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The Divorce Act (Canada) 1968 provides for certain aux-
iliary relief in an action for divorce including alimony,
and maintenance for a spouse and children of a marriage.

Throughout the world social attitudes vary widely on
marriage and divorce. Some societies view marriage
almost exclusively as a religious ceremony in which the
state has only a marginal interest; others treat marriage
as purely a social contract in which the state may or may
not have a substantial interest. There are different reli-
gious, ethical and social views of marriage and divorce in
Canada, and particularly of divorce, but, of course, the
variations are within much narrower limits. Yet there
certainly have been important differences (although per-
haps relatively fewer now) between regions in Canada. By
having the legislative power over “Marriage and Divorce”
a Federal power under section 91(26), it has been argued
that this makes divorce law less responsive to change. It is
argued that the law is framed to meet the objections of
those groups which are least amenable to change—that
the tail wags the dog, so to speak. On the other hand, if the
legislative power were to be transferred to the Provinces
it is likely that the laws would conform more closely to the
social and ethical values of the Canadians living in that
Province, and be a more genuine and particular expres-
sion of their social philosophy. There does not appear to
be any real merit in the argument that Canada ought to
have any “national standard” with respect to divorce.

It is true that almost all Canadians abhor marriage
breakup and its attendant family and social problems.
But in this area the law is largely a procedural device for
ameliorating the effects of a situation which has devel-
oped for extra-legal reasons. The substantive law of
divorce results in remedies to those in its jurisdiction who
have already decided that their marriage is dead. The
relative degree of ease in obtaining a divorce induces very
few to leave any real marriage—so long as the law does
not countenance the completely frivolous causes of action.
It does not imply that any jurisdiction views marriage

with any less sanctity, or that a particular jurisdiction
hoped any less at the outset of the marriage that it would
succeed. The transfer of jurisdiction over divorce means
that, if a marriage has failed, one jurisdiction may choose
to grant relief for reasons emanating from its particular
social philosophy, whereas another, with a differing
philosophy, may choose not to give relief. The reason for
the difference may be readily understood. The fact, how-
ever, that one Canadian living in a particular province
might get a divorce where another might not should not
offend anyone deeply. (For many years, prior to the
Divorce Act (Canada) 1968, Nova Scotians could get a
divorce on the basis of cruelty while other Canadians
could not.) We accept this phenomenon in the rest of the
world as a condition of pluralism. We ought to be able to
do the same for our fellow countrymen.

In view of the general principle supported in this Report
that, broadly speaking, social policy ought to be within
Provincial jurisdiction where possible, we believe that a
transfer of jurisdiction over “marriage and divorce” is
desirable. This would allow for a more integrated
approach to family law within Provincial jurisdictions. It
would also allow for a more integrated family law
approach within the two legal systems in the country, the
civil and common law systems.

Of course, in the event such a transfer of jurisdiction to
the Provinces were to occur, certain protections would be
required for Canadians, especially an agreed common
definition of domicile. It would be more than unseemly if
a Canadian citizen were married in the eyes of one Prov-
ince and not in another! But we are confident that many
problems which might grow out of our recommendation
can be met within the developing framework of our pre-
sent law. The values to be achieved by the transfer of
jurisdiction, through making the law of divorce more
relevant to the community in which it will be applied and
of which it, we hope, will be an expression, are worth
some inconvenience in the inter-jurisdictional recognition
of divorce decrees.
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Chapter 29—Education

RECOMMENDATIONS

88. Education as such should remain an exclusively Pro-
vincial power as at present, subject to the guaran-
tees for minorities set out elsewhere in this Report.

89. The Provinces should create a permanent office for
cooperation and coordination in education, and Fed-
eral participation should be confined to the area of
Federal jursidiction over the education of native
peoples, immigrants, and defence personnel and
dependents.

If it is recognized that people are the greatest resource
of Canada, then it follows that Canadians should have
equal opportunity regardless of what part of a province or
what region they live in. We apply the same principle to
education. Since it moulds the lives of the citizens as well
as in a sense the future of the country, it is of prime
concern to the government and to the citizens. Canada is
basically a bilingual and multicultural country, and this
fact should be appropriately reflected in her educational
policies.

Under the provisions of the British North America Act,
and subject to section 93 as well as the corresponding
legislation concerning Manitoba, Saskatchewan and
Alberta and the 1949 Amendment regarding Newfound-
land, education comes under the jurisdiction of the Prov-
inces. Since the passing of the Act, great changes have
taken place in the character of the population and in
economic, technological and social conditions, which have
produced a progressive, affluent, urban-oriented society.
Consequently the Federal Government has had to assume
an indirect and limited role in education.

Many witnesses favoured a definite role in education
for the Federal Government. Many others, particularly in

Quebec, favoured the retention of, or return to, full Pro-
vincial jurisdiction in education, and opposed any inter-
ference by Federal authorities. The majority, however,
supported the idea that, under a federal system, and
mainly for reasons of mobility, more coordination should
be developed between various Provincial programs. Most
of them suggested that a mechanism be provided for the
coordination and cooperation of the Provinces in general
educational policies; they also favoured the working out
of a formula which, without affecting the jurisdiction of
the Provinces in this field, would be in their best interest
as well as that of the country as a whole.

After carefully considering all the views that were
expressed across the country and fully respecting the
concern of the Provinces, especially Quebec, the Commit-
tee has come to the conclusion that education as such
should remain an exclusively Provincial power as at pre-
sent under section 93 of the B.N.A. Act. Despite the
undoubted value of a subordinate Federal role in educa-
tion, especially in promoting bilingualism, we feel that it
would be preferable for the Federal Parliament to pursue
its legitimate goals in education, culture and research
through existing Federal powers, like the spending power,
rather than through a direct, even though subordinate,
power in the field of education.

We hope that the Provincial Governments will continue
to meet at the ministerial level to discuss cooperation and
coordination and that these meetings will be put on a
more permanent basis. In our view it would be highly
desirable if the Provinces created a permanent national
office for cooperation and coordination. The Federal Gov-
ernment could have a subordinate participation confined
to the extent of its constitutional jurisdiction in the educa-
tional field as regards native peoples as well as through
the departments of Defence and Immigration.
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Chapter 30—Communications

RECOMMENDATIONS

90. The Parliament of Canada should retain exclusive
jurisdiction over the means in broadcasting and
other systems of communication.

91. The Provinces should have exclusive jurisdiction
over the program content in provincial educational
broadcasting, whatever means of communication is
employed.

The question of communications in its contemporary
sense was not a large one for the Fathers of Confedera-
tion, since in 1867 ‘“communications” meant mainly
“transport”, except for the newly-born telegraphic
system. Thus the British North America Act deals with
this subject only in section 92(10)(a) and (b), where it
establishes Federal jurisdiction for “Lines of Steam or
other Ships, Railways, Canals, Telegraphs and other
Works and Undertakings connecting the Province with
any other or others of the Provinces, or extending beyond
the Limits of the Province” and “Lines of Steam Ships
between the Province and any British or Foreign Coun-
try”. Telephones as we know them, let alone radio, televi-
sion and satellites, were hardly imaginable then. Our dis-
cussion in this chapter relates only to communications
and does not include transportation.

In 1932 the Privy Council, relying in large part on the
Federal General Power, held the regulation and control of
radio communications to be within the exclusive jurisdic-
tion of the Federal Parliament. Since that time Parlia-
ment has regulated radio, and subsequently television,
broadcasting.

The Province of Quebec, which has always jealously
claimed and preserved its exclusive jurisdiction in the
field of education under section 93 of the B.N.A. Act, early
claimed an extension of that jurisdiction to the field of
communications, and in 1945 passed its own Broadcasting
Act authorizing the creation of a Provincial broadcasting
system. In the face, however, of the refusal of the Federal
Government to issue a broadcasting licence to Provinces
or corporations owned by them, the Quebec Government
proceeded no further, though the Act was not repealed.

While the desirability of Federal jurisdiction was reaf-
firmed in 1957 by the Report of the Fowler Royal Com-
mission on Broadcasting, an Advisory Committee to the
Secretary of State recommended in 1965 that “licences
should in future be granted to educational institutions or
corporations, even if they are wholly or partly owned by

the provincial Governments. ...” (Report of the Commit-
tee on Broadcasting, 1965, p. 278). In 1966 the Federal
Government announced in a White Paper on Broadcast-
ing that it was prepared to enter into agreements with any
Province to make public service facilities available, and
the Broadcasting Act of 1968 set out that position in these
words: “facilities should be provided within the Canadian
Broadcasting System for educational broadcasting” (sec-
tion 3(i)).

Consequently from 1932 to the 1968 Federal Broadcast-
ing Act we can detect some evolution from exclusive
Federal control of the field of communications to an
acceptance by the Federal Government that Provinces
might share Federal facilities in the field of educational
broadcasting. Moreover, in 1968 the province of Quebec
revived the 1945 Broadcasting Act creating Radio-Quebec.
The position of Quebec was clearly stated in the brief
presented by its Government at the Constitutional Confer-
ence in Ottawa in February 1968:

Another area to which the Quebec Government
attaches the utmost importance concerns media for
the dissemination of education and culture, particu-
larly radio and television. As things now stand, the
provinces are a long way from playing the part that
should normally be theirs in this field. Since frequen-
cies are controlled by Ottawa, allocation of radio and
television stations within Quebec boundaries was
made without our Government being given the slight-
est voice in the matter. This situation results from the
interpretation given by the Courts to our constitution,
and is unacceptable to Quebec.

The changes required in this area will have to take
into account the various components of broadcasting;
we refer particularly to such organizations as the
Board of Broadcast Governors and the Canadian
Broadcasting Corporation . ... Airwaves are rightfully
considered to be in the public domain; they cannot
and must not be the federal government’s appanage.
Just as program content, allocation of frequencies can
have serious repercussions at the cultural level.
Quebec cannot tolerate any longer being kept outside
a field where her vital interest is so obvious, especially
in view of the potential impact of audio-visual means
of mass communication in educating both children
and adults. (Government of Quebec, Brief on the Con-
stitution presented to the Constitutional Conference,
February 5-7, 1968, pp. 15-16).
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In 1969, Quebec introduced the Quebec Broadcasting
Bureau Act to update the 1945 Act. Although the Bureau
was granted wide powers, programs produced by it were
required still to be transmitted by Federally licensed sta-
tions. Following this legislation the Federal Government
cancelled its plans to establish a Federal Educational
Broadcasting Agency, and moved towards the recognition
of a Provincial role in educational television.

The principal constitutional problem has not been pro-
vincial rights in the field of education as such, but rather
what type of broadcasting constitutes education. Ontario
and Alberta were as interested as Quebec in arriving at a
solution, and in 1969 the Secretary of State and the Coun-
cil of Ministers of Education worked out a definition
acceptable to all for purposes of implementing the new
policy. Professor Ronald Atkey has commented:

The new definition appears to be more in accord
with the provinces’ exclusive constitutional jurisdic-
tion in the field of education....

Related to the definition and tinancial matters
(above) is the question whether the ‘“broadcasting
framework” provided by the Federal Government for
educational broadcasting is indeed a viable one within
which each of the provinces can effectively carry out
its constitutional responsibilities. (“The Provincial
Interest in Broadcasting under The Canadian Consti-
tution”, Ontario Advisory Committee on Confedera-
tion, 1970, Volume 2, pages 228-229).

Under this new arrangement Alberta and Ontario have
already set up their own extensive systems of educational
television.

In the meantime another development has occurred—
broadcasting by satellite. The Federal Government has
been actively involved in a satellite program in the past
few years. Faced with this important technical advance
and limited by its own financial means, the Province of
Quebec has been involved in talks with France on the
question of sharing the French satellite system which is
itself based on a Franco-German satellite project
agreement.

We recommend that the Provinces should have exclu-
sive control over program content in Provincial educa-
tional broadcasting, and that this principle should be car-
ried through from radio to television to telephones to
satellites and to any new invention in the same field. In
other words we recognize that, as an extension of their
exclusive rights in the field of education, the Provinces
are solely responsible for the content of Provincial educa-
tional programs distributed through any means of
communication.

On the other hand we also recommend that the Federal
Government should retain its sole jurisdiction over the
means in broadcasting and other systems of communica-
tions. We propose no change in the Federal Government’s
general jurisdiction over broadcasting.
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PART VI—THE REGULATION OF THE ECONOMY

Chapter 31—Economic Policy

RECOMMENDATIONS

92. The Federal Parliament and Government should
retain the primary responsibility for general eco-
nomic policy designed to achieve national economic
goals. This means that they must have sufficient
economic powers to regulate the economy through
structural, monetary and fiscal policies.

93. National economic policies should take more
account of regional objectives through coordinating
mechanisms between governments and through
considerable administrative decentralization in the
operation of the Federal Government and its
agencies.

94. Provincial and municipal governments should also
take more account of national economic objectives.

The economic policy of Canada must operate in a par-
ticularly difficult context. First, the fact is that our econo-
my is very open. Since more than a quarter of the total
demand in Canada hinges on external factors, it is very
important for the Federal Government to be equipped
with anticyclical policy instruments which are efficient,
yet flexible enough to cope with sudden economic
changes. This sensitivity to economic decisions made by
other countries was clearly shown on August 15, 1971,
when the United States imposed a 10% surtax on imports.
Then, too, the fact that our regional economic structures
vary across Canada means that national anticyclical poli-
cies cannot perfectly fit all regions at the same time. Each
region has its own people, often its special institutions, its
own climate, its own geography, and, generally its own
needs and costs for public and private goods. Each region
has its own conception of economic development. The
existence of these regional imperatives makes it more
difficult to work out a national policy.

Finally, Canada as a federal state, with various levels of
government, has certain built-in delays to Federal inter-
vention in the economic field in the interests of consulta-
tion. The existence of independent regional administra-
tions also implies that the economic policy of the Federal
Government may be thwarted by those administrations.
This is a particularly significant problem for the manage-
ment of the economy in that nearly half the public sector
falls under regional administrations. Despite these dif-
ficulties the need for a coordinated economic policy
involving both the Federal and the Provincial levels of
Government is obvious. We shall deal with their respec-

tive roles later, after dealing with the more fundamental
problem which we now discuss.

For many witnesses who appeared before our Commit-
tee, the only logical solution to the difficulties we have
outlined was centralization. Thus, one expert felt that
Canada must be recentralized to become economically
efficient:

Finally, with respect to stabilization policies, the
greater the degree of decentralization the more hope-
less the situation becomes. In this specific case, I
would like to point out an experience that is one, to
my mind, of the more ravaging that exists in Canada
and that has to do with public investment. Most public
investment in Canada is done by 10, 12 or 14 agencies
at the very most, say, at the federal level, the Depart-
ment of Transport and the CNR, two or three educa-
tion departments because of school buildings in
Canada, two or maybe three highway departments,
three major hydroelectric companies, the City of
Montreal, the City of Toronto, the City of Vancouver
and the City of Winnipeg. In other words, there are 12
or 14 major public agencies that account for most of
public investment in the country.

These agencies are, by and large, autonomous with
respect to borrowing and in the case of several of
them, autonomous with respect to fiscal resources
with the result that they do exactly what they want.
These agencies have never met to my knowledge for
the last 10 years with respect to a public investment
program in this country. Furthermore, they have
never felt the necessity to do so with the result that the
federal government that wants to achieve responsibili-
ties with respect to anticyclical policies must compen-
sate for completely irrational policies of some of these
agencies, irrational in the terms of what is required by
the economic situation. In that sense I would like to
recall the period of 1955 to 1957 when inflationary
pressures were fanned by half a dozen of these major
corporations with the result that when the recession
started in 1957 there was nothing left on the shelf as
far as public investment was concerned. We asked,
then, the federal government to compensate for a
gigantic hole in public investment that, of course,
could not be compensated for because everything had
been spent in the previous two years.

In that sense there is no doubt at all in my mind that
Canada must be recentralized to be economically effi-
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cient both with respect to growth and anticyclical
policies. It does not have to be done through an over-
hauling of the Constitution. The Constitution as it
exists now allows for this quite easily. I recognize that
in the United States over the last six months or so
there has been a tendency away from centralization.
In other words, the recent Nixon program allows for
some unconditional transfers to the states and their
municipalities. I would like to suggest, however, that
this is entirely new in the United States. If I under-
stand Mr. Nixon properly or his program what is
implied here is an attempt to put a little flexibility in a
system where there has never been any and where, in
fact, the whole thing had become exceedingly central-
ized. In Canada it is probably the other way around. It
is probably the opposite policy that has to be fol-
lowed: in other words, a very definite attempt to
recentralize Canada. (3.44:11).

For another witness this economic efficiency could be
reached by cooperation rather than by centralization:

The solution to this incoherence does not reside
necessarily in the centralization of powers as Mr. Pari-
zeau has concluded, who is ready to sacrifice the
flexibility of decentralization in favour of a political
efficiency that he illustrates by pointing to us the
example of the United States. No. In West Germany at
the time of the budget preparation there is a tripartite
official cooperation between the federal government,
the states and the municipalities for the purpose of
harmonizing the economic and financial policies in
relation to the needs of the various levels of govern-
ment. Cooperation is the introduction of coherence in
a decentralized society. It alone allows at the same
time flexibility and efficiency. Therefore it is not a
question of knowing which of the various levels of
government will have the last word; it means ensur-
ing, on the one part, that the division of responsibility
corresponds to the real nature of the problems which
are total and non-sectorial and, on the other hand, to
ensure that the various levels of decision are coherent
in their action.

The fundamental constitutional problem, in the long
run, is therefore to institutionalize this cooperation.
(3.57:15) -

The members of this Committee believe that the cost of
centralization would be much too high in Canada. We
believe also that real economic efficiency cannot be
reached without taking into account both the regional and
the national interest. It is possible, moreover, to reconcile
the efficiency of a national policy and the flexibility of a
regionalization of this policy. Given the Canadian reality,
the interdependence of governmental activities and the
diversity of economic structures in Canadian regions, we
can only conclude that efficiency must imply cooperation
between governments.

This interpenetration of governmental operations is a
reality of life in Canada. Thus such local activities as
municipal borrowing (especially from foreign sources)
may sometimes frustrate national policies. Again, certain
national policies, like credit restriction by the Bank of
Canada, may not be adapted to the economic conditions
of certain areas. At the local and national levels, there-
fore, efficiency must take into account both national and
regional objectives. The same arguments which in the

political field led Canada to adopt a federal and not a
unitary system require flexibility and coordination in
matters of economic policy.

We do not, however, question the fact that the Federal
Parliament should retain the primary responsibility for
general economic policy in the country. It is axiomatic
that the Federal Parliament and the Federal Government
are the only bodies which can effectively act for the whole
country, taking into account international and interpro-
vincial factors. Consequently prime responsibility for the
achievement of our national economic goals must fall
under these institutions and their general economic man-
date. This means that the Federal Parliament must have
sufficient economic powers (1) in terms of the structural
regulation of the economy, for example, over securities,
financial institutions, interprovincial trade, etc., and (2) in
terms of its overall influence on the economy through its
monetary policy and through its aggregate expenditures
and taxes.

Consequently, when there is a need to regulate the
structure of the economy for national economic purposes,
we generally recommend a Federal power, either exclu-
sive or paramount. For the same reasons, we think that
monetary policies should remain a Federal responsibility.
In terms of powers, this constitutes a large degree of
centralization. We feel, however, that through considera-
ble administrative decentralization in the operation of the
Federal Government and its agencies, Federal policies in
those fields can be regionally adapted.

We have already expressed the view that decentraliza-
tion of decision-making has a certain value in itself in a
country as vast and as diverse as Canada. Most Crown
Corporations could have their headquarters outside
Ottawa, as many already are. Federal departments like
Agriculture, Energy, Mines and Resources, Environment,
National Defence and Transport could have their princi-
pal offices elsewhere, and many other departments could
give their regional offices more authority. Even when
Ottawa must remain the effective centre of administra-
tion, a greater effort can be made to encourage regional
input.

Obviously not all economic policies can be selective.
Thus monetary policy can hardly vary between regions
because of the mobility of capital. Even in the United
States, where there are twelve Federal Reserve Banks,
credit conditions always follow similar patterns. That is
not saying, however, that monetary policy can disregard
regional factors altogether. When it appears that a par-
ticular monetary policy which is justified for national
reasons is hardly, or not at all, suited to one or several
regions, it becomes important to compensate for the ine-
quitable side-effects through other anticyclical instru-
ments, such as Federal expenditures, which can be easily
made selective. Another way the Federal Government can
offset the harmful regional effects of these national poli-
cies would be to facilitate public borrowing by regional
governments where necessary. This type of selective
policy seems to us essential in Canadian federalism. But
economic powers are also present, though indirectly, in
every expenditure made and every tax levied by govern-
ment. With respect to this overall influence it is clear that
the Federal Government must be able to have a decisive
effect on the economy through its aggregate expenditures.
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We do not think that this objective necessarily implies a
control on all aspects of these expenditures. Our recom-
mendations relating to the spending power of Parliament
and to many programs in the field of social security are
such that they allow aggregate Federal control over the
amounts which are spent while giving much flexibility to
the Provincial Legislatures in the determination of the
nature of these expenditures. Consequently, where the
objective is to regulate the structure of the business cli-
mate for national purposes, we would give the Federal
institutions the powers they need. But where the purpose
of the expenditure is largely social or broadly cultural we
would let the Provinces establish priorities, reserving to
the Federal authority sufficient economic leverage, in
aggregate terms, to carry out its prime responsibilities in
the fiscal field.

But the success or failure of anticyclical policies in
Canada depends in large part, on the efficiency of our
intergovernmental mechanisms of consultation and coor-
dination. One condition for the realization of a coordinat-
ed and flexible economic policy is for the main public
bodies in Canada to meet periodically. Another condition
is that those public bodies be able to work together effi-
ciently. We have made recommendations above towards
augmenting the prestige and influence of Federal-Provin-
cial conferences. With regard to the economic policy more
particularly, we think that nonpolitical bodies such as the
Bank of Canada and the Economic Council of Canada
should be more directly involved in these conferences.
Their contribution would certainly increase the efficiency
and the prestige of the group and very likely the quality of
the decisions taken.
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Chapter 32—Trade and Commerce

RECOMMENDATION

95. Parliament should have exclusive jurisdiction over
international and interprovincial trade and com-
merce, including the instrumentalities of such trade
and commerce. Intraprovincial trade and commerce
should remain under the jurisdiction of the Provin-
cial Legislatures.

“Regulation of Trade and Commerce” is a power con-
ferred on the Parliament of Canada by section 91(2) of the
British North America Act. Language of such breadth
might appear to give Parliament control over the whole
field of trade and commerce, but the Privy Council early
came to the conclusion that the words could not be read
as having their ordinary meaning. As it was put by Lord
Hobhouse in the case of The Bank of Toronto v. Lambe:

...it has been found absolutely necessary that the
literal meaning of the words should be restricted, in
order to afford scope for powers which are given
exclusively to the provincial legislatures. ([1887], 12
App. Cas. 575, at p. 586).

For one thing no distinction was made between ‘“‘trade”
and “commerce”, so that their conjunction did not extend
their individual meaning. This was stated by Mr. Justice
Henry in Citizens Insurance Co. v. Parsons:

‘Trade’ means the act or business of exchanging
commodities by barter, or the business of buying and
selling for money—commerce—traffic—barter; it
means the giving of one article for another for money
or money’s worth. ‘Commerce’ is only another term
for the same thing. ([1880], 4 S.C.R. 215 at 287).

Moreover, the power to regulate was held not to include
the power to prohibit, since ‘regulation’ implies the con-
servation of the thing to be made the subject of regula-
tions. Lord Davey put it this way in Municipal Corpora-
tion of the City of Toronto v. Virgo:

... their Lordships think there is a marked distinc-
tion to be drawn between the prohibition or preven-
tion of a trade and the regulation of governance of it,
and indeed a power to regulate and govern seems to
imply the continued existence of that which is to be
regulated or governed. ([1896] A.C. 88, at p. 93).

Further in the 1881 case of Citizens Insurance Co. v.
Parsons ([1881], 7 App. Cas. 96 at p. 112), Sir Montague
Smith made it clear for the Privy Council that section

91(2) could confer jurisdiction on Parliament only over
international trade arrangements, matters of interprovin-
cial concern, and what he called ‘“general trade and com-
merce”’, which appeared to be limited to the general regu-
lation of federally incorporated companies. This might
have been a solid basis for Federal jurisdiction, but in the
ensuing years the trade and commerce power was further
eroded to the point where Lord Haldane could suggest
that it was a merely “ancillary” power:

It is, in their Lordships’ opinion, now clear that,
excepting so far as the power can be invoked in aid of
capacity conferred independently under other words
in s. 91, the power to regulate trade and commerce
cannot be relied on as enabling the Dominion Parlia-
ment to regulate civil rights in the Provinces. (Toronto
Electric Commissioners v. Snider, [1925] A.C. 396,
at p. 409).

This dictum was later expressly repudiated by Lord Atkin
in a 1931 case, (Proprietary Articles Trade Association v.
Attorney General of Canada [1931] A.C. 310, at p. 326) but
it indicates the low estate to which section 91(2) had fallen.

The judicial fate of the trade and commerce power
stands in stark contrast to the judicial extension of the
American commerce clause which reads:

The Congress shall have Power . .. to regulate Com-
merce with foreign Nations, and among the several
States, and with the Indian Tribes; (Article 1, Section
8).

So broadly has the U.S. Supreme Court been willing to
push the limits of this power that Mr. Justice Murphy was
able to declare that “the federal commerce power is as
broad as the economic needs of the nation.” (American
Power & Light Co. v. Securities & Exchange Commis-
sionm, [1946], 329 U.S. 90, at p. 104.)

The Commonwealth Parliament in Australia is given
jurisdiction by section 5 (i) of the Constitution over “trade
and commerce with other countries, and among the
States”, and legislation of the Commonwealth is given
paramountcy over State legislation. This appeals to us as
a reasonable statement of Federal power, and we recom-
mend it for Canada. We believe that Parliament should be
able to regulate a product where the principal market is
outside of the province of production or where trade is
carried on throughout the country by transactions that
ignore provincial boundaries, and of course with respect
to all aspects of international trade. While it is possible
that the Courts will hold such jurisdiction to belong to
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Parliament even under the present Constitution, the
matter is too central to Federal control over the economy
to leave to chance.

The Federal power should also include jurisdiction over
the instrumentalities of national and international trade
and commerce. For example, under the present Constitu-
tion Parliament has had to designate grain elevators, mills
and feed warehouses “Works . .. for the general Advan-
tage of Canada” under sections 91(29) and 92(10)(c) in

order to gain a satisfactory measure of control over the
grain trade. It might be desirable if an open-ended power
such as that in section 92(10)(c) (of declaring any work to
be for the general advantage of Canada or for the advan-
tage of two or more provinces) were eliminated from the
Constitution, and more narrowly drawn powers (e.g., over
transportation and communication) made available to the
Federal Parliament. But in any event Parliament should
have adequate power to control the instrumentalities of
trade and commerce.
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Chapter 33—Income Controls

RECOMMENDATION

96. In cases of national emergency. as defined by the
Parliament of Canada. the Provinces should dele-
gate to the Federal Parliament all additional powers
necessary to control prices, wages and other forms
of income, including rent, dividends and profits, to
implement its prime responsibility for full employ-
ment and balanced economic growth.

One of the themes which constantly recurred in the
evidence we heard was a concern across the whole of
Canada about inflation. Without entering into a debate
about its economic causes, we would conclude that
Canadians wish to place in the hands of their govern-
ments effective jurisdictional tools to tackle the problem.
To a large extent they would probably be content if
anticyclical policies of governments were effective in
balancing economic growth with relative price stability.
On the other hand, should such anticyclical policies fail to
control prices adequately, we might be faced, ultimately,
with the question of direct controls over prices, wages and
other forms of income including rents, dividends and
profits.

The leading case with respect to jurisdiction in this field
is the Board of Commerce case (In Re The Board of
Commerce Act and the Combines and Fair Prices Act,
[1922] 1 A.C. 191, 60 D.L. R. 513). This Board of Commerce
established by Parliament had, inter alia, jurisdiction to
regulate profits. The Privy Council held the legislation
ultra vires of Parliament and observed that:

It was passed in 1919, after peace had been
declared, and it is not confined to any temporary
purpose, but is to continue without limit in time, and
to apply throughout Canada.... It may well be that
the subjects of undue combination and hoarding are
matters in which the Dominion has a great practical
interest. In special circumstances, such as those of a
great war, such an interest might conceivably become
of such paramount and overriding importance as to
amount to what lies outside the heads in sec. 92, and is
not covered by them.

Although the Privy Council conceded, reluctantly from
the context, that such a power might exist in time of
peace, it added:

...it is quite another matter to say that under
normal circumstances general Canadian policy can
justify interference, on such a scale as the statutes in
controversy involve, with the property and civil rights
of the inhabitants of the Provinces (emphasis added).

In Fort Frances Pulp and Power Co. Ltd. v. Manitoba
Free Press, [1923] A.C. 695, the Privy Council referred to
the Board of Commerce case and said that in the event of
a “very different case, such as that of sudden danger to
social order arising from the outbreak of a great war”,
Parliament might act ‘“under other powers which may
well be implied in the Constitution” (emphasis added).
Later the judgment stated:

This principle of a power so implied has received
effect also in countries with a written and apparently
rigid constitution such as the United States, where the
strictly federal character of the national basic agree-
ment has retained the residuary powers not expressly
conferred on the Federal Government for the compo-
nent States. The operation of the scheme of interpre-
tation is all the more to be looked for in a constitution
such as that established by the British North America
Act, where the residuary powers are given to the
Dominion Central Government, and the preamble of
the statute declares the intention to be that the Domin-
ion should have a constitution similar in principle to
that of the United Kingdom.

It is apparent from these cases and others that effective
direct control over prices and incomes is a power which
the Parliament of Canada cannot lightly, or indeed easily,
assume. Perhaps this is as it should be. We do not feel,
however, that it is in the national interest to allow the
Federal power over wages and prices to be so circum-
scribed as to be exercisable only in time of war or famine,
or alternatively to be implied in times of highly exception-
al circumstances. In practice we trust Parliament would
be very circumspect in the use of any such power. But
constitutionally we do not feel it is in the interests of the
nation to have the power ambiguous at best, and conjec-
tural at worst.
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Consequently, we recommend that the Parliament of
Canada be given the following power: in cases of national
emergency, as defined by the Parliament of Canada, the
Provinces shall delegate to the Federal Parliament all the
additional powers necessary to control prices, wages and
other forms of income, including rent, dividends and prof-

its, to implement its prime responsibility for full employ-
ment and balanced economic growth. In other words,
Parliament should have whatever powers are necessary in
this area, as they are required. Technically, this means
that there should be Federal paramountcy as in section 95
of the British North America Act.
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Chapter 34—Securities and Financial Institutions

RECOMMENDATIONS

97. The matter of securities regulation, which has
hitherto been under provincial jurisdiction, should
become a concurrent jurisdiction with paramountcy
in the Federal Parliament.

98. Where financial institutions (trust companies, insur-
ance companies, finance companies, credit unions,
caisses populaires) do business in more than one
province, they should have to meet national stand-
ards as defined by the Federal Parliament; where
they confine their activities to a single province, the
Province should retain exclusive jurisdiction.

The marketing of securities in Canada is a subject of
major concern to Canadians. Difficulties arise from the
fact that while the securities market and our financial
structures are national, the jurisdiction to regulate them is
Provincial. This has led to a lack of uniformity in laws
and regulations from Province to Province and, conse-
quently, to a lack of protection for the investor. In gener-
al, the major devices used in the regulation of security
trading are the licensing of dealers, and laws requiring
the disclosure of information to the public. At the present
time this regulation is carried out by Provincial securities
commissions. Federal jurisdiction is limited to sections of
the Criminal Code prohibiting fraudulent dealing in
securities. -

Some experts have argued that the Federal Parliament
possesses greater jurisdiction than it now exercises by
virtue of its powers over trade and commerce, federally-
incorporated companies, and the Post Office. This posi-
tion, however, has not been accepted by the courts, and in
practice the Provinces have occupied the field for many
years. The ‘“trade and commerce” power, which is the
constitutional head under which one would expect to find
the regulation of securities, was so restricted by judg-
ments of the Privy Council that the Provinces acquired
jurisdiction over the regulation of securities under their
wide power over “Property and Civil rights”.

Under our present system there is a lack of legislative
uniformity east of Ontario and a disparity of administra-
tive enforcement of identical laws west of Ontario. These
two factors tend to undermine the welfare of Canadian
investors. At the domestic level a regulatory system must
ensure not only that investor confidence should remain
high, but also that large financial resources are mar-
shalled within the country to meet the demands of growth.
In addition, Canada needs strong regulation to compete
with American and other foreign securities standards.
The weakness of Provincial laws in Canada drives inves-
tors away, in most cases to American exchanges.

While most of the above arguments favour a national
jurisdiction for securities regulation, there are certain
opposing views. Some fear that Federal control over
securities would add to the already objectionable tenden-
cy to draw capital resources from the smaller urban cen-
tres and regions to the major markets of Toronto, Mont-
real and Vancouver. It might result in a one-way flow of
money into these areas.

Consequently, it would be beneficial to have a system
with minimum national standards but enough flexibility
to provide for regional needs. There are two possibilities:
Federal regulations could be used which would take
account of regional interests; or the Provinces could work
toward legislative uniformity through intergovernmental
cooperation. After considering both possibilities, the
Committee recommends that there be concurrent jurisdic-
tion with paramountcy in the Federal Government. This
would allow the Federal Government to provide mini-
mum standards of protection for the investor, and permit
the Provinces to provide additional protection.

A similar principle should also apply to financial insti-
tutions. Where financial institutions (trust companies,
insurance companies, finance companies, credit unions,
caisses populaires) do business in more than one province,
they should have to meet national standards as defined by
the Federal Parliament; where they confine their activi-
ties to a single province, the Province should retain exclu-
sive jurisdiction.
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Chapter 35—Competition

RECOMMENDATION

99. The Federal Parliament ought to have a concurrent
power with the Provincial Legislatures over competi-
tion in order that the regulation of unfair competi-
tion in all its aspects be subject to the national
interest. In the event of conflicting legislation, the
Federal legislation should be paramount.

The Federal Parliament has dealt with restrictive trade
practices, that is, combinations tending to limit competi-
tion, mainly under its criminal law power. It has also
joined to combines’ offences other provisions allowing
initial investigation and report on possible combines. The
investigative body may then recommend prosecution for
the substantive offences.

It seems, however, that the regulation of business com-
binations and the conditions under which firms might
combine, consolidate or be absorbed has been considered
closed to Federal regulation. There is no clear explanation
why the Federal Parliament cannot regulate interprovin-
cial or international trade, and the new Federal Compeiti-
tion Bill indicates a new attitude to this matter.

The primary object of restrictive trade practices legisla-
tion is to establish ground rules so that the public good
will not be impaired by private conduct designed to injure
consumers, producers or others (Transport Oil Co. Ltd. v.
Imperial Oil Co. Ltd., [1935] O.R. 215). By analogy, the
primary object of adulteration legislation ‘“is the public
safety—protecting it from threatened injury” (per Mac-
donald, J.A. in Standard Sausage Co. v. Lee, [1933] 4
D.L.R. 501 (B.C.)), and the primary object of restrictive
trade practices legislation is the economic “safety” of the
public to protect it from any threatened injury which
might result in a lessening of competition to the detriment
of consumers and producers.

When the complexities and size of modern corporations
are taken into account, as well as their national and inter-
national activities, it seems necessary to give the Federal
Parliament constitutional power to control and regulate
them in respect of competition. Many markets are domi-
nated by a few major firms, and the degree to which a
market economy exists in the classical sense has already
been questioned. The ability of provinces, especially the
smaller ones, to control effectively such large economic
units is open to question. Consequently, the field of res-
trictive trade practices in the anti-trust or combines sense,
as well as the expanded concept of unfair competition in

relation to consolidation, mergers and other kinds of take-
overs, ought to fall under a Federal power in the
Constitution.

But what kind of Federal power? Should it be exclusive,
or should it be concurrent, with Federal paramountcy in
case of conflicting legislation? As we have already men-
tioned, although the Federal Parliament under the pre-
sent Constitution could perhaps legislate with respect to
unfair competition in the export trade and in interprovin-
cial trade, the practical difficulties involved in a constitu-
tional power of that sort are obvious. For example, if an
industry did not extend beyond the limits of a Province,
no matter what its economic leverage might be, under an
interprovincial formula the Federal Government would
not have any power to regulate it. It would be free to enter
into any kind of merger or take-over, despite possible
repercussions on competition, and, so long as it did not
extend beyond the limits of one province, regulation
would be impossible. On the other hand, the Provinces
might be uneasy about conferring on the Federal Parlia-
ment so important a power as that of regulating the eco-
nomic climate in which business develops. The Provinces
might fear that the emasculation of the Federal trade and
commerce power in the present Constitution might lose its
effect if the Federal Parliament secured the exclusive
power to regulate competition.

The main consideration for making the Federal power
exclusive lies in the fact that a very large industry might
gain monopoly control over a resource or a market within
a single province in Canada. However, even if the power
over competition were made concurrent, this might give
the Federal Parliament a large enough role. If this were
done, the Federal Government would have paramountcy
for reasons of overall control, but if a Province did an
effective job of regulating its own business climate, there
would be no need for the Federal Government to inter-
vene with overriding legislation. It would appear that the
net result of this constitutional allocation of power might
be that the Federal Government would largely set stand-
ards for the export and interprovincial trade areas and
the Province would basically regulate local business.
However, should the Federal power be required because
of the particular position of one industry located wholly
within a Province then that power would be available.
Giant business would then have to deal with our biggest
government.

An exclusive Federal power would probably be too
radical a change in view of the present state of develop-
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ment of constitutional law in Canada, particularly the
development of the trade and commerce clause. A concur-
rent power with Federal paramountcy would be a conven-
ient half-way house between the wide powers of the Con-
gress of the United States over interstate commerce and
the much more narrowly-defined Federal power in rela-

tion to commerce now in the constitution. If economic
forces continue to reward bigness, not only at national but
even more at supranational levels, then Canadians may be
forced to enlarge further the Federal power to supervise
the rules of the economic game.
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Chapter 36—Air and Water Pollution

RECOMMENDATIONS

100. Control over the pollution of air and water should be
a matter of concurrent jurisdiction between the Pro-
vincial Legislatures and the Federal Parliament,
and, as in section 95 of the British North America
Act, the powers of the Federal Parliament should be
paramount.

101. The concurrency of jurisdiction over air and water
pollution would necessitate both Federal-Provincial
and Province-to-Province planning and coordina-
tion of programs.

102. We endorse the work of the Resources Ministers
Council as a means of continuing consultation on

matters of renewable resources.

In recent years a totally new challenge has developed
from the growing global crisis of the environment. Not
only is man learning that the world’s resources are finite,
but also that their ever increasing consumption, particu-
larly by the economically-developed nations, may even
threaten our long-run physical and psychological survival.
The dimensions of our ecological crisis are both potential-
ly awesome and immediately urgent.

The rapid growth of population, the immense expansion
of industry, and the urbanization of life have been intensi-
fied by an exploding and seemingly ungovernable tech-
nology. It is not surprising, therefore, that this subject
matter, unknown and unthought of in 1867, has emerged
in the current review of the Constitution.

In the evidence we heard, several themes dominated:
first of all, there was a sense of urgency; also, there was a
growing, militant and popularly based anti-pollution
movement. The overriding feeling was that positive and
extensive governmental action is needed.

Because pollution control is so urgently needed, we feel
that any confusion which exists in constitutional powers
should be ended as quickly as possible.

Canada is seriously affected, although there is clearly a
global scope to the phenomenon of environmental pollu-
tion. Lake Erie, we are told, is in danger of dying and her
sister lakes may gradually succumb. Wildlife is being poi-
soned by pesticides. Cities are enveloped in smog affect-
ing health. Rising crescendos of noise threaten tranquilli-
ty everywhere. Clean air, clear water and the purity of our

soil and our sea products can no longer be assumed in
Canada.

Our evidence revealed a deep concern to protect that
peace and beauty essential to sustain the human spirit.
Our witnesses also recognized that, increasingly, havens
of peace and beauty are being surrounded and eliminated
by air and water pollution.

It was conceded by virtually all witnesses that concerted
action on the international, national, provincial and urban
levels of government will be required. Any constitutional
approach must, therefore, be flexible.

There seems to be widespread agreement that jurisdic-
tion over pollution is at present complicated at best and
confusing at worst. Federal and Provincial sources in the
B.N.A. Act for pollution control are many. For example,
Provincial jurisdiction may stem from ‘“Property and’
Civil Rights in the Province”, “Municipal Institutions in
the Province”, “Local Works and Undertakings”, “Gener-
ally all Matters of a merely local or private Nature in the
Province”. Federal jurisdiction, on the other hand,
depending on the class of subject dealt with in the legisla-
tion, might arise from ‘“The Criminal Law”, “Navigation
and Shipping”, “Sea Coast and Inland Fisheries”, and
“The Regulation of Trade and Commerce”.

The possibilities for jurisdictional overlapping here
revealed show the difficulties of determining constitution-
al and political accountability. Although the respective
powers are legally and narrowly “exclusive” in the strict
sense, pollution problems do not always fit into such neat,
compartmental packages. Consequently, the lines of
political accountability are not clear. The voter is left with
his annoyance; the politician with his constitutional enig-
mas. What is clear is that the witnesses who appeared
before us recognized that pollution has local, provincial,
national and international aspects. Rather than getting
bogged down as to whether the pollution to be cured was
a “Fisheries” or a ‘“Navigation” or a “Management of
Public Lands” or a “Local Works and Undertaking” prob-
lem, they felt that pollution itself should be the subject
matter of concern to Parliament and the Legislatures.
They felt that pollution of air and water, because of their
many facets, should be a concurrent power shared by
both Parliament and the Legislatures.

The object in making air and water pollution a specific
head of power is to avoid, as completely as possible,
jurisdictional conflicts based on existing powers: for
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example, whether the legislation is, in pith and substance,
in relation to “Public Lands” (Provincial) or ‘“Inland Fish-
eries” (Federal). The same reasoning compels us to
acknowledge that, in the event of conflict between the
new concurrent Federal and Provincial powers in the
area of air and water pollution, Federal legislation should
be paramount. Consequently, we recommend a similar
concurrent formulation for jurisdiction over pollution of
air and water as already exists in section 95 of the British
North America Act, with respect to Immigration and
Agriculture. A similar power in this area might read this
way:

In each Province the Legislature may make Laws in
relation to the control of air and water pollution in the
Province; and it is hereby declared that the Parlia-
ment of Canada may, from Time to Time, make Laws
in relation to the control of air and water pollution
among the Provinces; and any Law of the Legislature
of a Province relative to the control of air and water
pollution shall have effect in and for the Province as
long and as far only as it is not repugnant to any Act
of the Parliament of Canada.

Apart from the purely legal considerations which call
for a paramount Federal power in the area of air and
water pollution, there are compelling economic argu-
ments. Because of the disparities in economic terms
which exist between the Provinces in Canada, to fail to
have a paramount Federal power would be to invite Prov-
inces to compete for industrial development on the basis
of more relaxed pollution laws. It is only recognizing the
obvious to suggest that some economically-weaker Prov-
inces would be unable to resist the temptation.

We would envisage, because the new pollution power
would be concurrent, that necessarily greater Federal-

Provincial and Province-to-Province planning and co-
ordination would result. The superior financial and
research capabilities of the Federal Government, especial-
ly in relation to the smaller Provinces, can be brought into
play through the concurrent power itself and through the
Federal spending power, if necessary.

Although we have provided for Federal paramountcy,
this does not mean that we contemplate a total and com-
plete Federal occupation of the field cof air and water
pollution. Indeed we expect legislative coordination
between the two levels. We support Federal paramountcy
to ensure, however, that should the national interest
require it, the Parliament of Canada can ensure that no
Province could become a pollution haven. Of course, it
would also ensure that pollution of the air and water of
one Province by another, and pollution with international
effects, could be governed by Federal legislation if dead-
lock arose or if there was irreconcilable legislation.

The whole question of environmental management is a
very broad one. It covers not only pollution control but
many other subjects such as land use control, control over
mining, lumber, wildlife and fish, agriculture, land recla-
mation and abandonment, weather forecasting and
weather modification, recreation and leisure activities,
transportation, electric power, multiple-use water man-
agement, housing and urban planning and noise
abatement.

It is not possible, at the moment, to see how far this
concept goes. Consequently, we have rejected the idea of
describing the specific pollution power in the Constitution
as a power over “environmental management”. That is
why we have limited our recommendations to a constitu-
tional formulation to cover jurisdiction over air and water
pollution.
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Chapter 37—Foreign Ownership and Canadian Independence

RECOMMENDATIONS

103. The power of the Federal Parliament with respect to
aliens should be clarified to ensure that Parliament
has paramount power to deal with problems of for-
eign ownership.

104. The Federal Parliament should have the clear power
to nationalize industry and expropriate land threat-
ened by foreign takeovers or control contrary to the

national interest.

105. The Federal Parliament should have jurisdiction
over citizenship, and that power should include the
power to promote national unity and a national

spirit and to create institutions for these purposes.

Throughout the hearings of the Committee there was a
recurring concern for Canadian independence, sovereign-
ty, unity and identity. Certain witnesses expressed their
alarm over the large percentage of Canadian land,
resources and industry owned by non-Canadians and
especially by Americans. They referred to our recreation
land, our mining, oil and gas industries, our publishing
and text-book industries, etc. It was established that
American investment is 80% of the total foreign invest-
ment in Canada and that 76% of all companies in Canada
with assets over $25 million are foreign owned. Fears
were expressed that Canadian citizens might lose political
as well as economic control of their own country; that
they would be barred from the best jobs and the best
land; that they would be run by absentee landlords; and
that Canadian people and resources would be working for
the enrichment of other peoples and other lands.

This concern over the economic domination of our
country can be closely related to other concerns
expressed before the Committee, such as the lack of
national unity ‘and a vigorous national purpose, the tend-
ency to regionalism, the proliferation of hyphenated
Canadians who cling to the nationality or symbols of their
mother countries, misunderstanding and differences
between French-speaking and English-speaking Canadi-
ans, old and new Canadians, older and younger Canadi-
ans, native born Canadians and immigrants. As a mul-
ticultural country, it is all the more important for Canada
to insist on a substratum of national unity. Unless Canadi-
ans do develop a definite solidarity among themselves and
a conscious attachment to their country, territory and
resources, they will not be able to deal with the threat of
foreign economic domination and may not survive as a

nation. There must be not only a regional solidarity and
attachment, but a national one. All Canadians must con-
sider themselves undivided owners of all Canadian terri-
tory and partners or trustees in its management. There
should be no second-class citizens and all must feel at
home in every part of the land. To develop a positive
nationalism we must know more about our country and
each other. We must take more interest in our history, our
music, our arts, our national institutions and associations.
On our success in these things our independence, our
sovereignty and our unity will depend. We shall become
“masters of our own house” in Canada.

It is proper to ask what the constitutional implications
of these concerns and aspirations are. With respect to
national unity, national symbols and national powers,
there is no doubt. We have discussed these in other chap-
ters. Here, however, we must emphasize that these mat-
ters cannot be discussed in isolation. They are closely
related to the problems of foreign ownership and of eco-
nomic and political independence. Without Canadian
institutions to promote a Canadian national spirit, there
will be no political will to act resolutely against foreign
ownership. Consequently, the Federal Parliament must
have the necessary powers to deal with all aspects of
political and economic independence.

There was some discussion by witnesses as to whether
or not the Federal Parliament did have such powers.
Witnesses pointed out that jurisdiction over land and
resources is overwhelmingly Provincial, while naturaliza-
tion and aliens and citizenship are Federal responsibili-
ties. There is some uncertainty, however, as to how effec-
tively the powers over aliens and citizenship could be used
to control foreign corporations, investors, and entre-
preneurs operating in Canada. While Section 24(1) of the
Canadian Citizenship Act does set out certain rights for
aliens and asserts that they can hold property, this juris-
dictional head of the B.N.A. Act has never been much
used. In a sense the Provinces partially occupy the field
through the enactment of mortmain acts and other similar
measures. Consequently, while the Federal use of the
power over aliens could be pushed to greater limits, it
might not prevail over Provincial powers, especially those
relating to land and resources. This uncertainty is com-
pounded by the disagreements relating to the Federal
treaty-making power and international relations.

We therefore recommend that the Federal power with
respect to aliens be clarified so that the Federal Parlia-
ment would have, beyond any dispute, paramount power
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to deal with problems arising from foreign ownership.
Further, the Federal Parliament should have the clear
power to nationalize and expropriate land, resources and
industries which are threatened by foreign takeovers or
control contrary to the national interest. Finally, the Fed-

eral Parliament should continue to have jurisdiction over
citizenship, and that power should include the power to
promote national unity and a national spirit and to create
institutions for these purposes.
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SUMMARY OF RECOMMENDATIONS

PART I-THE CONSTITUTION

Chapter 1—Constitutional Imperatives

1. Canada should have a new and distinctively Canadi-
an Constitution, one which would be a new whole
even though it would utilize many of the same parts.

2. A new Canadian Constitution should be based on
functional considerations, which would lead to great-
er decentralization of governmental powers in all
areas touching culture and social policy aad to
greater centralization in powers which have impor-
tant economic effects at the national level. Functional
considerations also require greater decentralization
in many areas of governmental administration.

Chapter 4—Patriation of the Constitution

3. The Canadian Constitution should be patriated by a
procedure which would provide for a simultaneous
proclamation of a new Constitution by Canada and
the renunciation by Britain of all jurisdiction over
the Canadian Constitution.

Chapter 5—Amendments to the Constitution

4. The formula for amending the Constitution should
be that contained in the Victoria Charter of June
1971, which requires the agreement of the Federal
Parliament and a majority of the Provincial Legisla-
tures, including those of:

(a) every province which at any time has contained
twenty-five per cent of the population of Canada;

(b) at least two Atlantic Provinces;

(c_) at least two Western Provinces that have a com-
bined population of at least fifty percent of the
population of all the Western Provinces.

Chapter 6—The Preamble to the Constiiutz’on

5. Thg Canadian Constitution should have a preamble
which would proclaim the basic objectives of
Canadian federal democracy.

PART II-THE PEOPLE

Chapter 7—Self-Determination
6.

The preamble of the Constitution should recognize
that the Canadian federation is based on the liberty
of the person and the protection of basic human
rights as a fundamental and essential purpose of the
State. Consequently, the preamble should also recog-
nize that the existence of Canadian society rests on
the free consent of its citizens and their collective will
to live together, and that any differences among
them should be settled by peaceful means.

. If the citizens of a part of Canada at some time

democratically declared themselves in favour of a
political arrangement which were contrary to the
continuation of our present political structures, the
disagreement should be resolved by political negotia-
tion, not by the use of military or other coercive
force.

. We reaffirm our conviction that all of the peoples of

Canada can achieve their aspirations more effective-
ly within a federal system, and we believe Canadians
should strive to maintain such a system.

Chapter 8—Native Peoples

9.

10.

11.

12.

No constitutional changes concerning native peoples
should be made until such time as their own organi-
zations have completed their research into the ques-
tion of treaty and aboriginal rights in Canada.

The preamble of the new Constitution should affirm
the special place of native peoples, including Métis,
in Canadian life.

Provincial governments should, where the popula-
tion is sufficient, consider recognizing Indian lan-
guages as regional languages.

No jurisdictional changes should be made in
administrative arrangements concerning Indians and
Eskimos without consultation with them.

Chapter 9—Fundamental Rights

13.

Canada should have a Bill of Rights entrenched in
the Constitution, guaranteeing the political freedoms
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14.

15.

16.

e

18.

19.

of conscience and religion, of thought, opinion and
expression, of peaceful assembly and of association.

The Bill of Rights should include a provision requir-
ing fair and equitable representation in the House of
Commons and in the Provincial Legislatures.

The right to citizenship, once legally acquired, should
be made inalienable under the Bill of Rights.

The individual person should be constitutionally pro-
tected in his life, liberty and the security of his
person so as not to be deprived thereof except in
accordance with the principles of fundamental
justice.

The individual person should be constitutionally pro-
tected against the arbitrary seizure of his property,
except for the public good and for just
compensation.

The Constitution should prohibit diserimination by
reason of sex, race, ethnic origin, colour or religion
by proclaiming the right of the individual to equal
treatment by law.

Discrimination in employment, or in membership in

- professional, trade or other occupational associa-

20.

21.

tions, or in obtaining public accommodation and ser-
vices, or in owning, renting or holding property
should also be declared contrary to the Bill of Rights.

Other provisions already contained in the Canadian
Bill of Rights (1960) protecting legal rights should
also be included in the Constitutional Bill of Rights:
protection against unreasonable searches and sei-
zures, the right to be informed promptly of the
reason for arrest, the right to counsel, the right to
habeas corpus, protection against self-crimination,
the right to a fair hearing, the right to be presumed
innocent and not to be denied reasonable bail with-
out just cause, the right to an interpreter, the pros-
cribing of retroactive penal laws or punishments,
and the right not to be subjected to cruel and unusual
punishment.

The rights and freedoms recognized by the Bill of
Rights should not be interpreted as absolute and
unlimited, but should rather be exercisable to the
extent that they are reasonably justifiable in a demo-
cratic society.

Chapter 10—Language Rights

22.

French and English should be constitutionally
entrenched as the two official languages of Canada.

23. The Constitution should recognize:

(a) the right of any person to use either official
language in the Federal and Provincial Legisla-
tures and the Territorial Councils;

(b) the right to have access in both official lan-
guages to the legislative records, journals, and
enactments of Canada, New Brunswick, Ontario,
Quebec and the Territories;

(c) the right to use either official language in deal-
ing with judicial or quasi-judicial Federal bodies or

24.

25.

26.

217.

28.

with courts in New Brunswick, Ontario, Quebec
and the Territories;

(d) the right to communicate in either official lan-
guage with Federal departments and agencies and
with provincial departmental head offices or
agency head offices in New Brunswick, Ontario,
Quebec and the Territories.

All of the rights in recommendation 23 (b) (c) and (d)
should also be exercisable in:

(a) any Province where each language is the
mother tongue of ten per cent of the population;

(b) in any Province where the legislature declares
French and English the official languages of the
province.

The Constitution should recognize parents’ right to
have English or French provided as their child’s
main language of instruction in publicly supported
schools in areas where the language of their choice is
chosen by a sufficient number of persons to justify
the provision of the necessary facilities.

We support the general objective of making French
the working language in Quebec. We hope that
through the studies being carried out in Quebec on
this matter, this objective can be reached with due
respect for certain Quebec Anglophone institutions,
and taking into account the North American and
world reality.

The preamble to the Constitution should formally
recognize that Canada is a multicultural country.

The Constitution should explicitly recognize the right
of Provincial Legislatures to confer equivalent status
with the English and French languages on other lan-
guages. Federal financial assistance to support the
teaching or use of other languages would be
appropriate.

Chapter 11—Regional Disparities

29.

The equitable distribution of income should be
recognized in the preamble of the Constitution as a
dynamic and humane objective of our social policy.
Consequently, we agree with the principle stated in

' the Victoria Charter that:

30.

The Parliament and Government of Canada and
the Legislatures and Governments of the Provinces
are committed to...the promotion of equality of
opportunity and well-being for all individuals in
Canada.

We agree with the statement in the Victoria Charter
that:

The Parliament and Government of Canada and
the Legislatures and Governments of the Provinces
are committed to . .. the assurance, as nearly as pos-
sible, that essential public services of reasonable
quality are available to all individuals in Canada.

This objective should be recognized in the pre-

amble of the Constitution.
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31.

32.

The preamble of the Constitution should provide that
every Canadian should have access to adequate
Federal, Provincial and municipal services without
having to bear a disproportionate tax burden
because of the region in which he lives. This recom-
mendation follows logically from our acceptance of
the principle of equality of opportunity for all
Canadians.

We completely accept the following objective as
stated in the Victoria Charter:

The promotion of economic development to reduce
disparities in the social and economic opportunities
for all individuals in Canada wherever they may
live.

As in the case of redistribution of income among
individuals and for the same reasons, this objective
should be recognized in the preamble of the
Constitution.

PART III-FEDERAL INSTITUTIONS

Chapter 12—The Head of State

33.

34.

Because of the state of divided opinion in Canada,
the Committee does not recommend any change in
the monarchical system at the present time.

The Committee itself prefers a Canadian as Head of
State, and supports the evolutionary process by
which the Governor General has been granted more
functions as the Head of State for Canada. Eventual-
ly, the question of retaining or abolishing the
Monarchy will have to be decided by way of clear
consultation with the Canadian people.

Chapter 13—The Senate

35.

36.

317.

The present full veto power of the Senate over legis-
lation should be reduced to a suspensive veto for six
months according to the following formula: a bill
may become law without the consent of the Senate
(1) if the House of Commons, having once passed it,
passes it again no less than six months after it was
rejected or finally amended by the Senate, or, (2) if,
within 6 months of third reading of a bill by the
House of Commons the Senate has not completed
consideration of it, and the House of Commons again
passes it at any time after the expiration of the 6
months, but any period when Parliament is proro-
gued or dissolved shall not be counted in computing
the 6 months.

The investigating role of the Senate, which has
gained more importance in recent years, should be
continued and expanded at the initiative of the
Senate itself, and the Government should also make
more use of the Senate in this way.

The Government should be entitled to introduce in
the Senate all bills including money bills but exclud-
ing appropriation bills, before their approval by the
House of Commons, provided that, in the case of
money bills, they should be introduced by the leader
of the Government in the Senate on behalf of the
Government.

38.

39.

40.

41,

The distribution of Senators should be as follows:
Newfoundland 6, Prince Edward Island 4, Nova
Scotia 10, New Brunswick 10, Quebec 24, Ontario 24,
Manitoba 12, Saskatchewan 12, Alberta 12, British
Columbia 12, the Yukon Territory 2, and the North-
west Territories 2: a total of 130.

All Senators should continue to be appointed by the
Federal Government: as vacancies occur in the pre-
sent Senate, one-half of the Senators from each Prov-
ince and Territory should be appointed in the same
manner as at present; the other half from each Prov-
ince and Territory should be appointed by the Feder-
al Government from a panel of nominees submitted
by the appropriate Provincial or Territorial
Government.

The personal requirements for appointment to the
Senate should be limited to those required for eligi-
bility as an elector in the Canada Elections Act, plus
residence in the province for which a Senator is
appointed. The Quebec structure of electoral divi-
sions should be abolished.

The compulsory retirement age for all new senators
should be seventy years. Upon retirement, Senators
should retain the right to the title and precedence of
Senators and the right to participate in the work of
the Senate or of its Committee, but not the right to
vote or to receive the indemnity of Senators.

Chapter 14—The House of Commons

42.

43.

The mechanism of redistribution of seats in the
House of Commons as well as the limitations implied
in the 15 per cent rule and the Senate rule should be
retained in the Constitution. The formula of
representation, however, subject to our recommenda-
tions on the Bill of Rights, should be the exclusive
prerogative of the House of Commons, to be dealt
with by ordinary legislation.

Every House of Commons should continue for four
years, from the day of the return of the writs for
choosing the House and no longer, provided that, and
notwithstanding any Royal Prerogative, the Gover-
nor General should have the power to dissolve Par-
liament during that period:

(1) when the Government is defeated

(a) on a motion expressing no confidence in the
Government; or

(b) on a vote on a specific bill or portion of a bill
which the Government has previously declared
should be construed as a motion of want of confi-
dence; or

(2) when the House of Commons passes a resolu-
tion requesting dissolution of Parliament.

Chapter 15—The Supreme Court of Canada

44.

The existence, independence and structure of the
Supreme Court of Canada should be provided for in
the Constitution.
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Constitution of Canada

45.

46.

Consultation with the Provinces on appointments to
the Supreme Court of Canada must take place. We
generally support the methods of consultation pro-
posed in the Victoria Charter, but the Provinces
should also be allowed to make nominations to the
nominating councils which would be set up under the
Victoria proposals if the Attorney-General of Canada
and the Attorney-General of a province fail to agree
on an appointee.

The Provinces should be given the right to withdraw
appeals in matters of strictly provincial law from the
Supreme Court of Canada and to vest final decision
on such matters in their own highest courts, thus
leaving to the Supreme Court of Canada jurisdiction
over matters of Federal law and o