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JANUARY 21 1994

IN CONFERENCE ROOM
Part T

10h00: Invocation; introductory remarks.

10h15: Updates on an OAS draft instrument on the rights of
indigenous people and the ratification process of ILO
Convention 169 on Indigenous and Tribal Peoples;

10h45: Logistics concerning the international conferences on:
"Population and Development", Cairo, 1994; Women, Beijing
1995; Social Development, Copenhagen, 1995.

11h30: Coffee

12h15: Recruitment;

- 12h30: Nature of structures in the United Nations system that
could serve to guide consideration of a "permanent forum" for
indigenous people;

13h00: Lunch

Part II

14h00: The International Year of the World's Indigenous
People™ and "The International Decade of the World's
Indigenous People";

15h15: Coffee

15h45 Government/Aboriginal Peoples of Canada process for
addressing the "Draft Declaration on the Rights of Indigenous
Peoples"; including, funding issues relating to the
participation of aboriginal peoples in international
processes of interest to them;

16h30: Human Genome (Human Diversity project) programme:

17h00: Closing invocation.
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AFFAIRES INTERNATIONALES AUTOCHTONES
ORDRE_ DU JOUR ‘

LE 21 JANVIER 1994

GRANDE SALLE DE CONFERENCES
1® partie
10 h : Invocation; allocution d’ouverture.

10 h 15 : Mise 3 jour relative au document provisoire de 1/0fA
sur les droits des autochtones et sur le processus de
ratification de la Convention 169 de 1’OIT concernant les peuples
indigénes et tribaux dans les pays indépendants.

10 h 45 : Aspects logistiques des conférences internationales
suivantes : «Conférence internationale sur la population et le
développement», Le Caire, 1994; «La quatriéme conférence mondiale
sur les femmes», Beijing, 1995; «Le sommet mondial pour le
développement social», Copenhague, 1995.

11 h 30 : Café

12 h 15 : Recrutement

12 h 30 : Nature des structures du systéme des Nations Unies
pouvant servir de quide pour la mise en place d’un forum
permanent pour les populations autochtones.

13 h : Déjeuner |

2° partie

14 h : «L’année internationale des populations autochtones» et
«La décennie internationale des populations autochtones».

15 h 15 : Café

15 h 45 : Approche du gouvernement et des populations autochtones
du Canada concernant la «Déclaration provisoire sur les droits
des populations autochtones»; examen des questions de financement
relatives a4 la participation des autochtones aux processus
internationaux les concernant.

16 h 30 : Programme du génome humain (projet sur la diversité
humaine).

17 h : Invocation de cldéture







o

- fen
NATIONS

General Assembly Distr.
« GENERAL

A/CONF.157/23
12 July 1993

Original: ENGLISH

WORLD CONFERENCE ON HUMAN RIGHTS
Vienna, 14-25 June 1993

VIENNA DECLARATION AND PROGRAMME OF ACTION

Note by the secretariat

Attached is the text of the Vienna Declaration and Programme of Action,
as adopted by the World Conference on Human Rights on 25 June 1993.
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VIENNA DECLARATION AND PROGRAMME OF ACTION

L)

The World Conference on Human Rights,

Considering that the promotion and protection of human rights is a matter
of priority for the internatiocnal community, and that the Conference affords a
unique opportunity to carry ocut a comprehensive analysis of the international
human rights system and of the machinery for the protection of human rights,
in order to enhance and thus promote a fuller cbservance of those rights, in a
just and balanced manner,

Recognizing and affirming that all human rights derive from the dignity
and worth inherent in the human person, and that the human person is the
central subject of human rights and fundamental freedoms, and consequently
should be the principal beneficiary and should participate actively in the
realization of these rights and freedoms,

Reaffirming their commitment to the purposes and principles contained in
the Charter of the United Nations and the Universal Declaration of Human
Rights,

Reaffirming the commitment contained in Article 56 of the Charter of the
United Nations to take joint and separate action, placing proper emphasis on
developing effective international cooperation for the realization of the
purposes set out in Article 55, including universal respect for, and
observance of, human rights and fundamental freedoms for all,

Emphasizing the responsibilities of all States, in conformity with the
Charter of the United Nations, to develcp and encourage respect for human
rights and fundamental freedoms for all, without distinction as to race, sex,
language or religion,

Recalling the Preamble to the Charter of the United Nations, in
particular the determination to reaffirm faith in fundamental human rights, in
the dignity and worth of the human person, and in the equal rights of men and .
women and of nations large and small,

Recalling also the determination expressed in the Preamble of thé Charter
of the United Nations to save succeeding generations from the scourge of war,
to establish conditions under which justice and respect for obligations
arising from treaties and other sources of internatiocnal law can be
maintained, to promote social progress and better standards of life in :larger
freedom, to practice tolerance and good neighbourliness, and to employ’
international machinery for the promotion of the economic and social
advancement of all peoples,

Emphasizing that the Universal Declaration of Human Rights, which )
constitutes a common standard of achievement for all pecples and all nations,
is the source of inspiration and has been the basis for the United Nations in
making advances in standard setting as contained in the existing internmational
human rights instruments, in particular the International Covenant on Civil
and Political Rights and the International Covenant on Economic, Social and
Cultural Rights.



A/CONF.157/23
page 3

Considering the major changes taking place on the international scene and
the aspirations of all the peoples for an international order based on the
principles enshrined in the Charter of the United Nations, including promoting
and encouraging respect for human rights and fundamental freedoms for all and
respect for the principle of equal rights and self -determination of peoples,
peace, democracy, justice, equality, rule of law, pluralism, development,
better standards of living and solidarity,

Deeply concerned by various forms of discrimination and violence, to
which women continue to be exposed all over the world,

Recognizing that the activities of the United Nations in the field of
human rights should be rationalized and enhanced in order to strengthen the
United Nations machinery in this field and to further the objectives of
universal respect for observance of intermational human rights standards,

Having taken into account the Declarations adopted by the three regional
meetings at Tunis, San José and Bangkok and the contributions made by
Governments, and bearing in mind the suggestions made by intergovermmental and
non-governmental organizations, as well as the studies prepared by 1ndependent
experts during the preparatory process leading to the World Conference on
Human Rights,

Welcoming the Internmational Year of the World’'s Indigenous People 1993 as
a reaffirmation of the commitment of the intermatiocnal community to ensure
their enjoyment of all human rights and fundamental freedoms and to respect
the value and diversity of their cultures and identities,

Recognizing also that the international community should devise ways and
means to remove the current obstacles and meet challenges to the full
realization of all human rights and to prevent the continuation of human
rights violations resulting thereof throughout the world,

Invoking the spirit of ocur age and the realities of our time which call
upon the peoples of the world and all States Members of the United Nations to
rededicate themselves to the global task of promoting and protecting all human
rights and fundamental freedoms so as to secure full and universal enjoyment
of these rights,

Determined to take new steps forward in the commitment of the -
international community with a view to achieving substantial progress in human
rights endeavours by an increased and sustained effort of international
cooperation and solidarity,

sblemnlz adopts the Vienna Declaration and Programme of Action.
X
1. The World Conference on Human Rights reaffirms the solemn commitment of
all States to fulfil their obligations to promote universal respect for, and

observance and protection of, all human rights and fundamental freedoms for
all in accordance with the Charter of the United Nations, other instruments
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relating to human rights, and international law. The universal nature of
these rights and freedoms is beyond question. .

In this framework, enhancement of international cooperation in the field
of human rights is essential for the full achievement of the purposes of the
United Nations.

Human rights and fundamental freedoms are the birthright of all human
beings; their protection and promotion is the first responsibility of
Governments.

2. All peoples have the right of self-determination. By virtue of that
right they freely determine their political status, and freely pursue their
economic, social and cultural development.

Taking into account the particular situation of peoples under colonial or
other forms of alien domination or foreign occupation, the World Conference on
Human Rights recognizes the right of peoples to take any legitimate action, in
accordance with the Charter of the United Nations, to realize their
inalienable right of self-determination. The World Conference on Human Rights
considers the denial of the right of self-determination as a violation of
human rights and underlines the importance of the effective realization of
this right.

In accordance with the Declaration on Principles of International Law
concerning Friendly Relations and Cooperation Among States in accordance with
the Charter of the United Nations, this shall not be construed as authorizing
or encouraging any action which would dismember or impair, totally or in part,
. the territorial integrity or political unity of sovereign and independent
States conducting themselves in compliance with the principle of equal rights
and self-determination of peoples and thus possessed of a Government
representing the whole people belonging to the territory without distinction
of any kind.

3. Effective international measures to guarantee and monitor the
implementation of human rights standards should be taken in respect of people
under foreign occupation, and effective legal protection against the vieplation
of their human rights should be provided, in accordance with human rights
norms and international law, particularly the Geneva Convention relative to
the Protection of Civilian Persons in Time of War, of 14 August 1949, and
other applicable norms of humanitarian law.

4. The promotion and protection of all human rights and fundamental freedoms
must be considered as a priority objective of the United Nations in accordance
with its purposes and principles, in particular the purpose of international
cooperation. 1In the framework of these purposes and principles, the promotion
and protection of all human rights is a legitimate concern of the
international community. The organs and specialized agencies related to human
rights should therefore further enhance the coordination of their activities
based on the consistent and objective application of international human
rights instruments.
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5. All human rights are universal, indivisible and interdependent and
interrelated. The international community wmust treat human rights globally in
a fair and equal manner, on the same footing, and with the same emphasis.
While the significance of national and regional particularities and various
historical, cultural and religious backgrounds must be borne in mind, it is
the duty of States, regardless of their political, economic and cultural
systems, to promote and protect all human rights and fundamental freedoms.

6. The efforts of the United Nations system towards the universal respect
for, and observance of, human rights and fundamental freedoms for all,
contribute to the stability and well-being necessary for peaceful and friendly
relations among nations, and to improved conditions for peace and security as
well as social and economic development, in conformity with the Charter of the
United Nations. ‘

7. The processes of prombting and protecting human rights should be
conducted in conformity with the purposes and principles of the Charter of the
United Nations, and intermational law.

8. Democracy, development and respect for human rights and fundamental
freedoms are interdependent and mutually reinforcing. Democracy is based on
the freely expressed will of the people to determine their own political,
economic, social and cultural systems and their full participation in all
aspects of their lives. In the context of the above, the promotion and
protection of human rights and fundamental freedoms at the national and
international levels should be universal and conducted without conditions
attached. The international community should support the strengthening and
promoting of democracy, development and respect for human rights and
fundamental freedoms in the entire world. '

9. The World Conference on Human Rights reaffirms that least developed
countries committed to the process of democratization and economic reforms,
many of which are in Africa, should be supported by the international
community in order to succeed in their transition to democracy and economic
development. '

10. The World Conference on Human Rights reaffirms the right to development,
as established in the Declaration on the Right to Development, as a’ universal
and inalienable right and an integral part of fundamental human rights.

As stated in the Declaration on the Right to Devélopment. the ,human
person is the central subject of development.

While development facilitates the enjoyment of all human rights, the
lack of development may not be invoked to justify the abridgement of
internationally recognized human rights.

States should cooperate with each ‘other. in ensuring development and
eliminating obstacles to development. The international community should
promote an effective international cooperation for the realization of the
right to development and the elimination of obstacles to development.
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Lasting progress towards the implementation of the right to development
requires effective development policies at the national level, as well as
equitable economic relations and a favourable ‘economic‘environment at the
international level.

11. The right to development should be fulfilled so as to meet equitably the
developmental and environmental nreeds of present and future generations. The
World Conference on Human Rights recognizes that illicit dumping of toxic and
dangerous substances and waste potentially constitutes a serious threat to the
human rights to life and health of everycne.

Consequently, the World Conference on Human Rights calls on all States to
adopt and vigorously implement existing conventions relating to the dumping of
toxic and dangerous products and waste and to cooperate in the prevention of
illicit dumping.

Everyone has the right to enjoy the benefits of scientific progress and
its applications. The World Conference on Human Rights notes that certain
advances, notably in the biomedical and life sciences as well as in
information technology, may have potentially adverse consequences for the
integrity, dignity and human rights of the individual, and calls for
international cooperation to ensure that human rights and dignity are fully
respected in this area of universal concern

12. The World Conference on Human Rights calls upon the international
community to make all efforts to help alleviate the external debt burden of
developing countries, in order to supplement the efforts of the Governments of
such countries to attain the full realization of the economic, social and
cultural rights of their people.

13. There is a need for States and international organizations, in
cooperation with non-governmental organizations, to create favourable
conditions at the national, regional and international levels toc ensure the
full and effective enjoyment of human rights. States should eliminate all
violations of human rights and their causes, as well as obstacles to the
enjoyment of these rights. '

14. The existence of widespread extreme poverty inhibits the full and
effective enjoyment of human rights; its immediate alleviation and eveéntual
elimination must remain a high priority for the international community.

15. Respect for human rights and for fundamental freedoms without distinction
of any kind is a fundamental rule of international human rights law. %the
speedy and comprehensive elimination of all forms of racism and racial
discrimination, xenophobia and related intolerance is a priority task for the
international community. Governments should take effective measures to
prevent and combat them. Groups, institutions, intergovernmental and
non-governmental organizations and individuals are urged to intensify their
efforts in cooperating and coordinating their activities against these evils.

16. The World Conference on Human Rights welcomes the progress made in
dismantling apartheid and calls upon the international community and the
United Nations system to assist in this process.
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The World Conference on Human Rights also déplores the continuing acts of
violence aimed at undermining the quest for. a peaceful dismantling of
apartheid. .

17. The acts, methods and practices of terrorism in all its forms and
manifestations as well as linkage in some countries to drug trafficking are
activities aimed at the destruction of human rights, fundamental freedoms and
democracy, threatening territorial integrity, security of States and
destabilizing legitimately constituted Governments. The international
community should take the necessary steps to enhance cooperation to prevent
and combat terrorism.

18. The human rights of women and of the girl-child are an inalienable,
integral and indivisible part of universal human rights. The full and equal
participation of women in political, civil, economic, social and cultural
life, at the national, regional and international levels, and the eradication
of all forms of discrimination on grounds of sex are priority objectlves of
the international community.

Gender-based violence and all forms of sexual harassment and
exploitation, including those resulting from cultural prejudice and
international trafficking, are incompatible with the dignity and worth of the
human person, and must be eliminated. This can be achieved by legal measures
and through national action and intermational cooperation in such fields as
economic and social development, education, safe maternity and health care,
and social support.

The human rights of women should form an integral part of the
United Nations human rights activities, including the promotion of all human
rights instruments relating to women.

The World Conference on Human Rights urges Governmments, institutions,
intergovernmental and non-governmental organizations to intensify.their
efforts for the protection and promotion of human rights of women and the
girl-child.

19. Considering the importance of the promotion and protection of the rights
of persons belonging to minorities and the contribution of such promotion and
protection to the political and social stability of the States in which such
persons live,

The World Conference on Human Rights reaffirms the obligation of States
to ensure that persons belonging to minorities may exercise fully and
effectively all human rights and fundamental freedoms without any
discrimination and in full equality before the law in accordance with the
Declaration on the Rights of Persons Belonging to National or Ethnmic,
Religious and Linguistic Minorities.

The persons belonging to minorities’ have the right to enjoy their own
culture, to profess and practise their own religion and to use their own
language in private and in public, freely and without interference or any form
of discrimination.
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20. The World Conference on Human Rights recognizes the inherent dignity and
the unique contribution of indigenocus people to the devélopment and plurality
of society and strongly reaffirms the commitment of the international
community to their economic, social and cultural well-being and their
enjoyment of the fruits of sustainable development. States should ensure the
full and free particiration of indigenous people in all aspects of society, in
particular in matters of concern to them. Considering the importance of the
promotion and protection of the rights of indigenous people, and the
contribution of such promotion and protection to the political and social
stability of the States in which such people live, States should, in
accordance with international law, take concerted positive steps to ensure
respect for all human rights and fundamental freedoms of indigenous people, on
the basis of equality and non-discrimination, and recognize the value and
diversity of their distinct identities, cultures and social organization.

21. The World Conference on Human Rights, welcoming the early ratification of
the Convention on the Rights of the Child by a large number of States and
noting the recognition of the human rights of children in the World
Declaration on the Survival, Protection and Development of Children and Plan
of Action adopted by the World Summit for Children, urges universal
ratification of the Convention by 1995 and its effective implementation by
States parties through the adoption of all the necessary legislative,
administrative and other measures and the allocation to the maximum extent of
the available resources. In all actions concerning children,
non-discrimination and the best interest of the child should be primary
considerations and the views of the child given due weight. National and
international mechanisms and programmes should be strengthened for the defence
and protection of children, in particular, the girl-child, abandoned children,
street children, economically and sexually exploited children, including
through child pornography, child prostitution or sale of organs, children
victims of‘*diseases including acquired immunodeficiency syndrome, refugee and
displaced children, children in detention, children in armed conflict, as well
as children victims of famine and drought and other emergencies.

International cooperation and solidarity should be promoted to support the
implementation of the Convention and the rights of the child should be a
priority in the United Nations system-wide action on human rights.

The World Conference on Human Rights also stresses that the child for
the full and harmonious development of his or her personality should grow up
in a family environment which accordingly merits broader protection.

22. Special attention needs to be paid to ensuring non-discrimination, and
the equal enjoyment of all human rights and fundamental freedoms by disabled
persons, including their active participation in all aspects of society.

23. The World Conference on Human Rights reaffirms that everyone, without
distinction of any kind, is entitled to the right to seek and to enjoy in
other countries asylum from persecution, as well as the right to return to
one’s own country. In this respect it stresses the importance of the
Universal Declaration of Human Rights, the 1951 Convention relating to the
Status of Refugees, its 1967 Protocol and regional instruments. It expresses
its appreciation to States that continue to admit and host large numbers of
refugees in their territories, and to the Office of the United Nations High
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Commissioner for Refugees for its dedication to its task. It also expresses
its appreciation to the United Nations Relief and wWorks Agency for Palestine
Refugees in the Near East.

The World Conference on Human Rights recognizes that gross violations of
human rights, including in armed conflicts, are among the muitiple and complex
factors leading to displacement of people.

The World Conference on Human Rights recognizes that, in view of the
complexities of the global refugee crisis and in accordance with the Charter
of the United Nations, relevant international instruments and international
solidarity and in the spirit of burden-sharing, a comprehensive approach by
the international community is needed in coordination and cooperation with the
countries concerned and relevant organizations, bearing in mind the mandate of
the United Nations High Commissioner for Refugees. This should include the
development of strategies to address the root causes and effects of movements
of refugees and other displaced persons, the strengthening of emergency
preparedness and response mechanisms, the provision of effective protection
and assistance, bearing in mind the special needs of women and children, as
well as the achievement of durable solutions, primarily through the preferred
solution of dignified and safe voluntary repatriation, including solutions
such as those adopted by the international refugee conferences. The World
Conference on Human Rights underlines the responsibilities of States,
particularly as they relate to the countries of origin.

In the light of the comprehensive approach, the World Conference on Human
Rights emphasizes the importance of giving special attention including through
intergovernmental and humanitarian organizations and finding lasting solutions
to questions related to internally displaced persons including their voluntary
and safe return and rehabilitation.

$

In accordance with the Charter of the United Nations and the principles
of humanitarian law, the World Conference on Human Rights further emphasizes
the importance of and the need for humanitarian assistance to victims of all -
natural and man-made disasters. '

24. Great importance must be given to the promotion and protection of the
human rights of persons belonging to groups which have been rendered
vulnerable, including migrant workers, the elimination of all forms of
discrimination against them, and the strengthening and more effective
implementation of existing human rights instruments. States have an

obligation to create and maintain adequate measures at the national level, in
particular in the fields of education, health and social support, for the
promotion and protection of the rights of persons in vulnerable sectors of
their populations and to ensure the participation of those among them who are
interested in finding a solution to their own problems.

25. The World Conference on Human Rights affirms that extreme poverty and
social exclusion constitute a violation of human dignity and that urgent steps
are necessary to achieve better knowledge of extreme poverty and its causes,
including those related to the problem of development, in order to promote the
human rights of the poorest, and to put an end to extreme poverty and social
exclusion and to promote the enjoyment of the fruits of social progress. It
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is essential for States to foster participation by the poorest people in the
decision-making process by the community in which they 11ve, the promotion of
human rights and efforts to combat extreme poverty.

26. The World Conference on Human Rights welcomes the progress made in the
codification of human rights instruments, which is a dynamic and evolving
process, and urges the universal ratification of human rights treaties. All
States are encouraged to accede to these international instruments; all States
are encouraged to avoid, as far as possible, the resort to reservations.

27. Every State should provide an effective framework of remedies to redress
human rights grievances or violations. The administration of justice,
including law enforcement and prosecutorial agencies and, especially, an
independent judiciary and legal profession in full conformity with applicable
standards contained in intermational human rights instruments, are essential
to the full and non-discriminatory realization of human rights and
indispensable to the processes of democracy and sustainable development. In
this context, institutions concerned with the administration of justice should
be properly funded, and an increased level of both technical and financial
assistance should be provided by the international community. It is incumbent
upon the United Nations to make use of special programmes of advisory services
on a. priority basis for the achievement of a strong and independent
administration of justice.

28. The World Conference on Human Rights expresses its dismay at massive
violations of human rights especially in the form of genocide, "ethnic
cleansing"” and systematic rape of women in war situations, creating mass
exodus of refugees and displaced persons. While strongly condemning such
abhorrent practices it reiterates the call that perpetrators of such crimes be
punished and such practices immediately stopped.

29. The World Conference on Human Rights expresses grave concern about
continuing human rights violations in all parts of the world in disregard of
standards as contained in intermational human rights instruments and
international humanitarian law and about the lack of sufficient and effective
remedies for the victims.

The World Conference on Human Rights is deeply concerned about violations
of human rights during armed conflicts, affecting the civilian population,
especially women, children, the elderly and the disabled. The Conference
therefore calls upon States and all parties to armed conflicts strictly to
observe international humanitarian law, as set forth in the Geneva Conventions
of 1949 and other rules and principles of international law, as well as
minimum standards for protection of human rights, as laid down in
international conventions.

The World Conference on Human Rights reaffirms the right of the victims
to be assisted by humanitarian organizations, as set forth in the Geneva
Conventions of 1949 and other relevant instruments of internmational
humanitarian law, and calls for the safe and timely access for such
assistance.
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30. The World Conference on Human Rights also expresses its dismay and
condemnation that gross and systematic violations and situations that
constitute serious obstacles to the full enjoyment‘'of all human rights
continue to occur in different parts of the world. Such violations and
obstacles include, as well as torture and cruel, inhuman and degrading
treatment or punishment, summary and arbitrary executions, disappearances,
arbitrary detentions, all forms of racism, racial discrimination and
apartheid, foreign occupation and alien domination, xenophobia, poverty,
hunger and other denials of economic, social and cultural rights, religious
intolerance, terrorism, discrimination against women and lack of the rule of
law. '

31. The World Conference on Human Rights calls upon States to refrain from
any unilateral measure not in accordance with international law and the
Charter of the United Nations that creates obstacles to trade relations among
States and impedes the full realization of the human rights set forth in the
Universal Declaration of Human Rights and international human rights
instruments, in particular the rights of everyone to a standard of living
adequate for their health and well-being, including food and medical care,
housing and the necessary social services. The World Conference on Human
Rights affirms that food should not be used as a tool for political pressure.

32. The World Conference .on Human Rights reaffirms the importance of ensuring
the universality, objectivity and non-selectivity of the consideration of
human rights issues. ‘

33. The World Conference on Human Rights reaffirms that States are
duty-bound, as stipulated in the Universal Declaration of Human Rights and the
International Covenant on Economic, Social and Cultural Rights and in other
international human rights instruments, to ensure that education is aimed at
strengthening the respect of human rights and fundamental freedoms. The World
Conference on Human Rights emphasizes the importance of incorporating the
subject of human rights education programmes and calls upon States to do so.
Education should promote understanding, tolerance, peace and friendly
relations between the nations and all racial or religious groups and encourage
the development of United Nations activities in pursuance of these objectives.
Therefore, education on human rights and the dissemination of proper
information, both theoretical and practical, play an important role in the
promotion and respect of human rights with regard to all individuals without
distinction of any kind such as race, sex, language or religion, and this
should be integrated in the education policies at the national as well as
international levels. The World Conference on Human Rights notes that
resource constraints and institutional inadequacies may impede the immediate
realization of these objectives.

34. Increased efforts should be made to assist countries which so request to
create the conditions whereby each individual can enjoy universal human rights
and fundamental freedoms. Governments, the United Nations system as well as
other multilateral organizations are urged to increase considerably the
resources allocated to programmes aiming at the establishment and
strengthening of national legislation, national institutions and related
infrastructures which uphold the rule of law and democracy, electoral
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assistance, human rights awareness through training, teaching and educatien,
popular participation and civil society.

The programmes of advisory services and technical tooperation under the
Centre for Human Rights should be strengthened as well as made more efficient
and transparent and thus become a major contribution to improving respect for
human rights. States are called upon to increase their contributions to these
programmes, both through promoting a larger allocation from the United Nations
regular budget, and through voluntary contributionms.

35. The full and effective implementation of United Nations activities to
promote and protect human rights must reflect the high importance accorded to
human rights by the Charter of the United Nations and the demands of the
United Nations human rights activities, as mandated by Member States. To this
end, United Nations human rights activities should be provided with increased
resources.

36. The World Conference on Human Rights reaffirms the important and
constructive role played by national institutions for the promotion and
protection of human rights, in particular in their advisory capacity to the
competent authorities, their role in remedying human rights violations, in the
dissemination of human rights information, and education in human rights.

The World Conference on Human Rights encourages the establishment and
strengthening of national institutions, having regard to the "Principles
relating to the status of national institutions" and recognizing that it is
the right of each State to choose the framework which is best suited to its
particular needs at the national level.

37. Regional arrangements play a fundamental role in promoting and protecting
human rights. They should reinforce universal human rights standards, as
contained in international human rights instruments, and their protection.

The World Conference on Human Rights endorses efforts under way to strengthen
these arrangements and to increase their effectiveness, while at the same time
stressing the importance of cooperation with the United Nations human rights
activities.

The World Conference on Human Rights reiterates the need to consider the
possibility of establishing regional and subregional arrangements for the
promotion and protection of human rights where they do not already exist.

38. The World Conference on Human Rights recognizes the important role of
non-governmental organizations in the promotion of all human rights and in
humanitarian activities at national, regional and international levels. The
World Conference on Human Rights appreciates their contribution to increasing
public awareness of human rights issues, to the conduct of education, training
and research in this field, and to the promotion and protection of all human
rights and fundamental freedoms. While recognizing that the primary
responsibility for standard-setting lies with States, 'the conference also
appreciates the contribution of non-governmental organizations to this
process. In this respect, the World Conference on Human Rights emphasizes the
importance of continued dialogue and cooperation between Governments and
non-governmental organizations. Non-governmental organizations and their
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members genuinely involved in the field of human rights should enjoy the
rights and freedoms recognized in the Universal Declaration of Human Rights,
and the protection of the natiocnal law. These rights and freedoms may not be
exercised contrary to the purposes and principles of the United Nationms.
Non-governmental organizations should be free to carry out their human rights
activities, without interference, within the framework of national law and the
Universal Declaration of Human Rights.

39. Underlining the importance of objective, responsible and impartial
information about human rights and humanitarian issues, the World Conference
on Human Rights encourages the increased involvement of the media, for whom
freedom and protaction should be guaranteed within the framework of natiocnal
law. :

II

A. Increased coordination on human rights
within the United Nations system

1. The World Conference on Human Rights recommends increased coordination in
support of human rights and fundamental freedoms within the United Nations
system. To this end, the World Conference on Human Rights urges all

United Nations organs, bodies and the specialized agencies whose activities
deal with human rights to cooperate in order to strengthen, rationalize and
streamline their activities, taking into account the need to avoid unnecessary
duplication. The World Conference on Human Rights also recommends to the
Secretary-General that high-level officials of relevant United Nations bodies
and specialized agencies at their annual meeting, besides coordinating their
activities, also assess the impact of their strategies and policies on the
enjoyment of all human rights.

2. Furthermore, the World Conference on Human Rights calls on regional.
organizations and prominent international and regional finance and development
institutions to assess alsc the impact of their policies and programmes on the
enjoyment of human rights.

3. The World Conference on Human Rights recognizes that- relevant specialized
agencies and bodies and institutions of the United Nations system as well as
other relevant intergovernmental organizations whose activities deal with
human rights play a vital role in the formulation, promotion and ’
implementation of human rights standards, within their respective mandates,
and should take into account the outcome of the World Conference on Human
Rights within their .fields of competence.

4. The World Conference on Human Rights strongly recommends that a concerted
effort be made to encourage and facilitate the ratification of and accession
or succession to international human rights treaties and protocols adopted
within the framework of the United Nations system with the aim of universal
acceptance. The Secretary-General, in consultation with treaty bodies, should
consider opening a dialogue with States not having acceded to these human
rights treaties, in order to identify obstacles and to seek ways of overcoming

them.

B o o o — o o o i
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5. The World Conference on Human Rights encourages States to consider
limiting the extent of any reservations they lodge to international human
rights instruments, formulate any reservations as precisely and narrowly as
possible, ensure that none is incompatible with the object and purpose of the
relevant treaty and regularly review any reservations with a view to
withdrawing them.

6. The World Conference on Human Rights, recognizing the need to maintain
consistency with the high quality of existing international standards and to
avoid proliferation of human rights instruments, reaffirms the guidelines
relating to the elaboration of new internationmal instruments contained in
General Assembly resolution 41/120 of 4 December 1986 and calls on the
United Nations human rights bodies, when considering the elaboration of new
international standards, to keep those guidelines in mind, to consult with
human rights treaty bodies on the necessity for drafting new standards and to
request the Secretariat to carry out technical reviews of proposed new
instruments.

7. The World Conference on Human Rights recommends that human rights
officers be assigned if and when necessary to regional offices of the

United Nations Organization with the purpose of disseminating information and
offering training and other technical assistance in the field of human rights
upon the request of concerned Member States. Human rights training for
international civil servants who are assigned to work relatlng to human rights
should be organized.

8. The World Conference on Human Rights welcomes the convening of emergency
sessions of the Commission on Human Rights as a positive initiative and that
other ways of responding to acute violations of human rights be considered by
the relevant organs of the United Nations system.

Resources *

9. The World Conference on Human Rights, concerned by the growing disparity
between the activities of the Centre for Human Rights and the human, financial
and other resources available to carry them out, and bearing in mind the
resources needed for other important United Nations programmes, requests the
Secretary-General and the General Assembly to take immediate steps to
increase substantially the resources for the human rights programme from
within the existing and future regular budgets of the United Nations, and to

take urgent steps to seek increased extrabudgetary resources.

10. Within this framework, an increased proportion of the regular budget
should be allocated directly to the Centre for Human Rights to cover its costs
and all other costs borne by the Centre for Human Rights, including those
related to the United Nations human rights bodies. Voluntary funding of the
Centre’s technical cooperation activities should’reinfgrce this enhanced
budget; the World Conference on Human Rights calls for generous contributions
to the existing trust funds. '

11. The World Conference on Human Rights requests the Secretary-General and’
the General Assembly to provide sufficient human, financial and other
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resources to the Centre for Human Rights to enable it effect;vely, efficiently
and expeditiously to carry out its activities.

12. The World Conference on Human Rights, noting the.need to ensure that
human and financial resources are available to carry out the human rights
activities, as mandated by intergovernmental bodies, urges the
Secretary-General, in accordance with Article 101 of the Charter of the
United Nations, and Member States to adopt a coherent approcach aimed at -
securing that resources commensurate to the increased mandates are allocated
to the Secretariat. The World Conference on Human Rights invites the
Secretary-General to consider whether adjustments to procedures in the
programme budget cycle would be necessary or helpful to ensure the timely and
effective implementation of human rights activities as mandated by Member
States. ' ' i

Centre for Human Rights

13. The World Conference on Human Rights stresses the importance‘of
strengthening the United Nations Centre for Human Rights.

14. The Centre for Human Rights should play an important role in coordinating
system-wide attention for human rights. The focal role of the Centre can best
be realized if it is enabled to cooperate fully with other United Nations
bodies and organs. The coordinating role of the Centre for Human Rights also
implies that the office of the Centre for Human Rights in New York is
strengthened.

15. The Centre for Human Rights should be assured adequate means for the
system of thematic and country rapporteurs, experts, working groups and treaty
bodies. Follow-up on recommendations should become a priorlty matter for
consideration by the Commission on Human Rights.

16. The Centre for Human Rights should assume a larger role in the promotion
of human rights. This role could be given shape through cooperation with
Member States and by an enhanced programme of advisory services and technical
assistance. The existing voluntary funds will have to be expanded
substantially for these purposes and should be managed in a more efficient and
coordinated way. All activities should follow strict and transparent project
management rules and regular programme and project evaluations should be held
periodically. To this end, the results of such evaluation exercises and other
relevant information should be made available regularly. The Centre should,
in particular, organize at least once a year information meetings open to all.
Member States and organizations directly involved in these projects and
programmes.

Adaptation and strengthening of the United Nations machinery for
human _rights, including the question of the establishment of a

United Nations High Commissioner for Human Rights .

17. The World Conference on Human Rights recognizes the necessity for a
continuing adaptation of the United Nations human rights machinery to the
current and future needs in the promotion and protection of human rights, as
reflected in the present Declaration and within the framework of a balanced
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and sustainable development for all people. In particular, the United Nations
human rights organs should improve their coordination, eff1c1ency and
effectlveness.

L)

18. .The World Conference on Human Rights recommends to the General Assembly
that when examining the report of the Conference at its forty-eighth session,
it begin, as a matter of priority, consideration of the question of the
establishment of a High Commissioner for Human Rights for the promotion and
protection of all human rights.

B. Equality, dignity and tolerance

1. Racism, racial discrimination, xenophobia
and other forms of intolerance

19. The World Conference on Human Rights considers the elimination of racism
and racial discrimination, in particular in their institutionalized forms such
as apartheid or resulting from doctrines of racial superiority or exclusivity
or contemporary forms and manifestations of racism, as a primary objective for
the international community and a worldwide promotion programme in the field
of human rights. United Nations organs and agencies should strengthen their
efforts to implement such a programme of action related to the third decade to
combat racism and racial discrimination as well as subsequent mandates to the
same end. The World Conference on Human Rights strongly appeals to the
international community to contribute generously to the Trust Fund for the
Programme for the Decade for Action to Combat Racism and Racial
Discrimination.

20. The World Conference on Human Rights urges all Governments to take
immediate measures and to develop strong policies to prevent and combat all
forms and manifestations of racism, xenophobia or related intolerance, where
necessary by enactment of appropriate legislation, including penal measures,
and by the establishment of national institutions to combat such phenomena.

21. The World Conference on Human Rights welcomes the decision of the
Commission on Human Rights to appoint a Special Rapporteur on contemporary
forms of racism, racial discrimination, xenophobia and related intclerance.
The World Conference on Human Rights also appeals to all States parties to the
International Convention on the Elimination of All Forms of Racial
Discrimination to con51der making the declaration under article 14 of the
Convention.

22. The World Conference on Human Rights calls upon all Governments to take
all appropriate measures in compliance with their international obliga%ions
and with due regard to their respective legal systems to counter intolerance
and related violence based on religion or belief, including practices of
discrimination against women and including the desecration of religious
sites, recognizing that every individual has the right to freedom of thought,
conscience, expression and religion. The Conference also invites all States
to put into practice the provisions of the Declaration on the Elimination of
All Forms of Intolerance and of Discrimination Based on Religion or Belief.
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23. The World Conference on Human Rights stresses that all persons who'
perpetrate or authorize criminal acts associated with ethnic cleansing are
individually responsible and accountable for such human rights violations, and
that the international community should exert every effort to bring those
legally responsible for such violations to justice.

24. The World Conference on Human Rights calls on all States to take
immediate measures, individually and collectively, to combat the practice of
ethnic cleansing to bring it quickly to an end. Victims of the abhorrent
practice of ethnic cleansing are entitled to appropriate and effective
remedies.

2. Persons belonging to national or ethnic,
religious and linquistic minorities

25. The World Conference on Human Rights calls on the Commission on Human
Rights to examine ways and means to promote and protect effectively the rights
of persons belonging to minorities as set out in the Declaration on the Rights
of Persons belonging to National or Ethnic, Religious and Linguistic
Minorities. In this context, the World Conference on Human Rights calls upon
the Centre for Human Rights to provide, at the request of Governments

" concerned and as part of its programme of advisory services and technical
assistance, qualified expertise on minority issues and human rights, as well
as on the prevention and resolution of disputes, to assist in existing or
potential situations involving minorities.

26. The World Conference on Human Rights urges States and the international
community to promote and protect the rights of persons belonging to national
or ethnic, religious and linguistic minorities in accordance with the
Declaration on the Rights of Persons belonging to National or Ethnic,
Religious and Linguistic Minorities.

27. Measures to be taken, where appropriate, should include facilitation of
their full participation in all aspects of the political, economic, social,
religious and cultural life of society and in the economic progress and
development in their country.

Indigenous people

28. The World Conference on Human Rights calls on the Working Group on
Indigenous Populations of the Sub-Commission on Prevention of Discrimination
and Protection of Minorities to complete the drafting of a declaration on the
rights of 1ndlgenous people at its eleventh session.

29. The wOrld COnference on Human Rights recommends that the Commission on
Human Rights consider the renewal and updating of the mandate of the Working
Group on Indigenous Populations upon completion of the drafting of a
declaration on the rlghts of indigenous people.

30. The World Conference on Human Rights also recommends that advisory
services and technical assistance programmes within the United Nations system
respond positively to requests by States for assistance which would be of
direct benefit to indigenous people. The World Conference on Human Rights
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further recommends that adequate human and financial resources be made
available to the Centre for Human Rights within the overall framework of
strengthening the Centre’s activities as envisaged by this document.

31. The World Conference on Human Rights urges States to ensure the full and
free participation of indigenous people in all aspects of society, in
particular in matters of concern to them.

32. The World Conference on Human Rights recommends that the General Assembly
- proclaim an international decade of the world’s indigenous people, to begin
from January 1994, including action-orientated programmes, to be decided upon
in partnership with indigenous people. An appropriate voluntary trust fund
should be set up for this purpose. 1In the framework of such a decade, the
establishment of a permanent forum for indigenous people in the United Nations
system should be considered.

Migrant workers

33. The World Conference on Human Rights urges all States to guarantee the
protection of the human rights of all migrant workers and their families.

34. The World Conference on Human Rights considers that the creation of
conditions to foster greater harmony and tolerance between migrant workers and
the rest of the society of the State in which they reside is of particular
importance.

35. The World Conference on Human Rights invites States to consider the
possibility of signing and ratifying, at the earliest possible time, the
International Convention on the Rights of All Migrant Workers and Members of
Their Families.

3. The equal status and human rights of women

36. The World Conference on Human Rights urges the full and equal enjoyment
by women of all human rights and that this be a priority for Governments and
for the United Nations. The World Conference on Human Rights also underlines
the importance of the integration and full participation of women as both
agents and beneficiaries in the development process, and reiterates the
objectives established on global action for women towards sustainable and
equitable development set forth in the Rio Declaration on Environment and
Development and chapter 24 of Agenda 21, adopted by the United Nations
Conference on Environment and Development (Rio de Janeiro, Brazil,

3-14 June 1992).

37. The equal status of women and the human rights of women should be
integrated into the mainstream of United Nations system-wide activity. These
issues should be regularly and systematically addressed throughout relevant
United Nations bodies and mechanisms. In particular, steps should be taken to
increase cooperation and promote further integration of objectives and goals
between the Commission on the Status of Women, the Commission on Human Rights,
the Committee for the Elimination of Discrimination against Women, the

United Nations Development Fund for Women, the United Nations Development
Programme and other United Nations agencies. In this context, cooperation and
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coordination should be strengthened between the Centre for Human Rights and
the Division for the Advancement of Women.

38. In particular, the World Conference on Human Rights stresses the
importance of working towards the elimination of violence against women in
public and private life, the-elimination of all forms of sexual harassment,
exploitation and trafficking in women, the elimination of gender bias in the
administration of justice and the eradication of any conflicts which may arise
between the rights of women and the harmful effects of certain traditional or
customary practices, cultural prejudices and religious extremism. The World
Conference on Human Rights calls upon the General Assembly to adopt the draft
declaration on vioclence against women and urges States to combat violence
against women in accordance with its provisions. Violations of the human
rights of women in situations of armed conflict are violations of the
fundamental principles of international human rights and humanitarian law.
-All violations of this kind, including in particular murder, systematic rape,
sexual slavery, and forced pregnancy, require a particularly effective
response.

39. The World Conference on Human Rights urges the eradication of all forms
of discrimination against women, both hidden and overt. The United Nations
should encourage the goal of universal ratification by all States of the
Convention on the Elimination of All Forms of Discrimination against Women by
the year 2000. Ways and means of addressing the particularly large number of
reservations to the Convention should be encouraged. Inter alia, the
Committee on the Elimination of Discrimination against Women should continue
its review of reservations to the Convention. States are urged to withdraw
reservations that are contrary to the ocbject and purpose of the Convention or
which are otherwise incompatible with international treaty law.

40. Treaty monitoring bodies should disseminate necessary information to
enable women to make more effective use of existing implementation procedures
in their pursuits of full and equal enjoyment of human rights and
non-discrimination. New procedures should also be adopted to strengthen
implementation of the commitment to women’s equality and the human rights of
women. The Commission on the Status of Women and the Committee on the
Elimination of Discrimination against Women should quickly examine the
possibility of introducing the right of petition through the preparation of an
optional protocol to the Convention on the Elimination of All Forms of
Discrimination against Women. The World Conference on Human Rights welcomes
the decision of the Commission on Human Rights to consider the appointment of
a special rapporteur on violence against women at its fiftieth session.

41.° The World Conference on Human Rights recognizes the importance of the
enjoyment by women of the highest standard of physical and mental health
throughout their life span. In the context of the World Conference on Women
and the Convention on the Elimination of All Forms of Discrimination against
Women, as well as the Proclamation of Tehran of 1968, the World Conference on
Human Rights reaffirms, on the basis of edquality between women and men, a
woman’s right to accessible and adequate health care and the widest range of
family planning services, as well as equal access to education at all levels.



T
e

A/CONF.157/23
page 20

42. Treaty monitoring bodies should include the status of women and the human
rights of women in their deliberations and findings, making use of
gender-specific data. States should be encouraged to supply information on
the situation of women de jure and de facto in their reports to treaty
monitoring bodies. The World Conference on Human Rights notes with
satisfaction that the Commission on Human Rights adopted at its forty-ninth
session resolution 1993/46 of 8 March 1993 stating that rapporteurs and
working groups in the field of human rights should also be encouraged to do
so. Steps should also be taken by the Division for the Advancement of Women
in cooperation with other United Nations bodies, specifically the Centre for
Human Rights, to ensure that the human rights activities of the United Nations
regularly address vioclations of women’s human rights, including
gender-specific abuses. Training for United Nations human rights and
humanitarian relief personnel to assist them to recognize and deal with human
rights abuses particular to women and to carry out their work without gender
bias should be encouraged.

43. The World Conference on Human Rights urges Governments and regional and
international organizations to facilitate the access of women to
decision-making posts and their greater participation in the decision-making
process. It encourages further steps within the United Nations Secretariat to
appoint and promote women staff members in accordance with the Charter of the
United Nations, and encourages other principal and subsidiary organs of the
United Nations to guarantee the participation of women under conditions of

equality.

44. The World Conference on Human Rights welcomes the World Conference on
Women to be held in Beijing in 1995 and urges that human rights of women
should play an important role in its deliberations, in accordance with the
priority themes of the World Conference on Women of equality, development and
peace.

4. The rights of the child

45. The World Conference on Human Rights reiterates the principle of "First
Call for Children” and, in this respect, underlines the importance of major
national and international efforts, especially those of the United Nations
Children’s Fund, for promoting respect for the rights of the child to
survival, protection, development and participation.

46. Measures should be taken to achieve universal ratification of the
Convention on the Rights of the Child by 1995 and the universal signing of the
wWorld Declaration on the Survival, Protection and Development of Children and
Plan of Action adopted by the World Summit for Children, as well as their
effective implementation. The World Conference on Human Rights urges States
to withdraw reservations to the Convention on the Rights of the Child contrary
to the object and purpose of the Convention or otherwise contrary to
international treaty law. '

47. The World Conference on Human Rights urges all nations to undertake
measures to the maximum extent of their available resources, with the support
of intermational cooperation, to achieve the goals in the World Summit Plan of
Action. The Conference calls on States to integrate the Convention on the
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Rights of the Child into their national action plans. By means of these
national action plans and through international efforts, particular priority
should be placed on reducing infant and maternal mortality rates, reducing
malnutrition and illiteracy rates and providing access to safe drinking water
and to basic education. Whenever so called for, national plans of action
should be devised to combat devastating emergencies resulting from natural
disasters and armed conflicts and the equally grave problem of children in
extreme poverty.

48. The World Conference on Human Rights urges all States, with the support
of international cooperation, to address the acute problem of children under
especially difficult circumstances. Exploitation and abuse of children should
be actively combated, including by addressing their root causes. Effective
measures are required against female infanticide, harmful child labour, sale
of children and organs, child prostitution, child pornography, as well as
other forms of sexual abuse. '

49. The World Conference on Human Rights supports all measures by the

United Nations and its specialized agencies to ensure the effective protection
and promotion of human rights of the girl child. The World Conference on
Human Rights urges States to repeal existing laws and regulations and remove
customs and practices which discriminate against and cause harm to the girl
child.

50. The World Conference on Human Rights strongly supports the proposal that
the Secretary-General initiate a study into means of improving the protection
of children in armed conflicts. Humanitarian norms should be implemented and
measures taken in order to protect and facilitate assistance to children in
war zones. Measures should include protection for children against
indiscriminate use of all weapons of war, especially anti-personnel mines.

The need for aftercare and.rehabilitation of children traumatized by war must
be addressed urgently. The Conference calls on the Committee on the Rights of
the Child to study the question of raising the minimum age of recruitment into
armed forces.

51. The World Conference on Human Rights recommends that matters relating to
human rights and the situation of children be regularly reviewed and monitored
by all relevant organs and mechanisms of the United Nations system and by the
supervisory bodies of the specialized agencies in accordance with their
mandates.

52. The World Conference on Human Rights recognizes the important role played
by non-governmental organizations in the effective implementation of all human
rights instruments and, in particular, the Convention on the Rights: of the
-Child.

53. The World Conference on Human Rights recommends that the Committee on the
Rights of the Child, with the assistance of the Centre for Human Rights, be
enabled expeditiously and effectively to meet its mandate, especially in view
of the unprecedented extent of ratification and subsequent submission of

country reports.

-
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5. Freedom from torture

54. The World Conference on Human Rights welcomes the ratification by many
Member States of the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment and encourages its speedy ratification by
all other Member States.

55. The World Coniference on Human Rights emphasizes that one of the most
atrocious violations against human dignity is the act of torture, the result
of which destroys the dignity and impairs the capability of victims to
continue their lives and their activities.

56. The World Conference on Human Rights reaffirms that under human rights
law and intermational humanitarian law, freedom from torture is a right which
must be protected under all circumstances, including in times of internal or
international disturbance or armed conflicts.

s7. The World Conference on Human Rights therefore urges all States to put an
immediate end to the practice of torture and eradicate this evil forever
through full implementation of the Universal Declaration of Human Rights as
well as the relevant conventions and, where necessary, strengthening of
existing mechanisms. The World Conference on Human Rights calls on all States
to cooperate fully with the Special Rapporteur on the question of torture in
the fulfilment of his mandate.

58. Special attention should be given to ensure universal respect for, and
effective implementation of, the Principles of Medical Ethics relevant to the
Role of Health Personnel, particularly Physicians, in the Protection of
Prisoners and Detainees against Torture and other Cruel, Inhuman or Degrading
Treatment or Punishment adopted by the General Assembly of the United Nations.

59. The World Conference on Human Rights stresses the importance of further
concrete action within the framework of the United Nations with the view to
providing assistance to victims of torture and ensure more effective remedies
for their physical, psychological and social rehabilitation. Providing the
necessary resources for this purpose should be given high priority,

inter alia, by additional contributions to the United Nations Voluntary Fund
faor the Victims of Torture.

60. States should abrogate legislation leading to impunity for those
responsible for grave violations of human rights such as torture and prosecute
such violations, thereby providing a firm basis for the rule of law. ’
61. The World Conference on Human Rights reaffirms that efforts to eradlcate
torture should, first and foremost, be concentrated on prevention and,
therefore, calls for the early adoption of an optional protocol to the
Convention against Torture and Other Cruel, Inhuman and Degrading Treatment or
Punishment, which is intended to establish a preventive system of regular
visits to places of detention.
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Enforced disappearances

62, The World Conference on Human Rights, welcoming the adoption by the
General Assembly of the Declaration on the Protection of All Persons from
Enforced Disappearance, calls upon all States to take effective legislative,
administrative, judicial or other measures to prevent, terminate and punish
acts of enforced disappearances. The World Conference on Human Rights
reaffirms that it is the duty of all States, under any circumstances, to make
investigations whenever there is reason to believe that an enforced

- disappearance has taken place on a territory under their jurisdiction and, if
allegations are confirmed, to prosecute its perpetrators.

6. The rights»of fhe disabled person

63. The World Conference on Human Rights reaffirms that all human rights and
fundamental freedoms are universal and thus unreservedly include persons with
disabilities. Every person is born equal and has the same rights to life and
welfare, education and work, living independently and active participation in
all aspects of society. Any direct discrimination or other negative
discriminatory treatment of a disabled person is therefore a violation of his
or her rights. The World Conference on Human Rights calls on Governments,
where necessary, to adopt or adjust legislation to assure access to these and
other rights for disabled persons. ' '

64. The place of disabled persons is everywhere. Persons.with disabilities
should be guaranteed equal opportunity through the elimination of all socially
determined barriers, be they physical, financial, social or psychological,
which exclude or restrict full participation in society.

6S. Recalling the World Programme of Action concerning Disabled Persons,
adopted by the General Assembly at its thirty-seventh session, the World
Confexence on Human Rights calls upon the General Assembly and the Economic
and Social Council to adopt the draft standard rules on the equalization of
opportunities for persons with disabilities, at their meetings in 1993.

C. Cocperation, development and strengthening of human rights

66. The World Conference on Human Rights recommends that priority be given to
national and international action to promote democracy, development and .human
rights.

67. Special emphasis should be given to measures to assist in the
strengthening and building of institutions relating to human rights,
strengthening of a pluralistic civil society and the protection of groups
which have been rendered vulnerable. In this context, assistance provided -
upon the request of Governments for the conduct of free and fair elections,
including assistance in the human rights aspects of elections and public
information about elections, is of particular impoftance. Equally important
is the assistance to be given to the strengthening of the rule of law, the
promotion of freedom of expression and the administration of justice, and to
the real and effective participation of the people in the decision-making
processes. :
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68. The wWorld Conference on Human Rights stresses the need for the
implementation of strengthened advisory services and technical assistance
activities by the Centre for Human Rights. The Centre $hould make available
to States upon request assistance on specific human rights issues, including
the preparation of reports under human rights treaties as well as for the
implementation of coherent and comprehensive plans of action for the
promotion and protection of human rights. Strengthening the institucions of
human rights and democracy, the legal protection of human rights, training of
officials and others, broad-based education and public information aimed at
promoting respect for human rights should all be available as components of

these programmes.

69. The World Conference on Human Rights strongly recommends that a
comprehensive programme be established within the United Nations in order to
help States in the task of building and strengthening adegquate national
structures which have a direct impact on the overall observance of human
rights and the maintenance of the rule of law. Such a programme, to be
coordinated by the Centre for Human Rights, should be able to provide, upon
the request of the interested Government, technical and financial assistance
to national projects in reforming penal and correctional establishments,
education and training of lawyers, judges and security forces in human rights,
and any other sphere of activity relevant to the good functioning of the rule
of law.  That programme should make available to States assistance for the
implementation of plans of action for the promotion and protection of human
rights.

70. The World Conference on Human Rights requests the Secretary-General of
the United Nations to submit proposals to the United Nations General Assembly,
containing alternatives for the establishment, structure, operational
modalities and funding of the proposed programme.

71. The World Conference on Human Rights recommends that each State consider
the desirability of drawing up a national action plan identifying steps
" whereby that State would improve the promotion and protection of human rights.

72. The World Conference on Human Rights on Human Rights reaffirms that the
universal and inalienable right to development, as established in the
Declaration on the Right to Development, must be implemented and realized. 1In
this context, the World Conference on Human Rights welcomes the appointment by
the Commission on Human Rights of a thematic working group on the right to
development and urges that the Working Group, in consultation and cooperation
with other organs and agencies of the United Nations system, promptly
formulate, for early ‘consideration by the United Nations General Assembly,
comprehensive and effective measures to eliminate obstacles to the
implementation and realization of the Declaration on the Right to Development
and recommending ways and means towards the realization of the right to
development by all States. .

73. The World Conference on Human Rights recommends that non-governmental and
other grass-roots organizations active in development and/or human rights
should be enabled to play a major role on the national and international
‘levels in the debate, activities and implementation relating to the right to



A/CONF.157/23
page 25

development and, in cooperation with Governments, in all- relevant aspects of
development cooperation. : :

L3

74. The World Conference on Human Rights appeals to Governments, competent
agencies and institutions to increase considerably the resocurces devoted to
building well-functioning legal systems able to protect human rights, and to
national institutions working in this area. Actors in the field of
development cooperation should bear in mind the mutually reinforcing
interrelationship between development, democracy and human rights.
Cooperation should be based on dialogue and transparency. The World
Conference on Human Rights also calls for the establishment of comprehensive
programmes, including resource banks of information and personnel with

~ expertise relating to the strengthening of the rule of law and of democratic
institutions.

¥

75. The World Conference on Human Rights encourages the Commission on Human
Rights, in cooperation with the Committee on Economic, Social and Cultural
Rights, to continue the examination of optional protocols to the International
Covenant on Economic, Social and Cultural Rights.

76. The World Conference on Human Rights recommends that more resources be
made available for the strengthening or the establishment of regional
arrangements for the promotion and protection of human rights under the
programmes of advisory services and technical assistance of the Centre for
Human Rights. States are encouraged to request assistance for such purposes
as regional and subregional workshops, seminars and information exchanges
designed to strengthen regional arrangements for the promotion and protection
of human rights in accord with universal human rights standards as contained
in internmational human rights instruments.

77. The World Conference on Human Rights supports all measures by the
United’Nations and its relevant specialized agencies to ensure the effective
promotion and protection of trade union rights, as stipulated in the -
International Covenant on Economic, Social and Cultural Rights and other
relevant international instruments. It calls on all States to abide fully by
their obligations in this regard contained in international instruments.

D. Human rights education

78. The World Conference on Human Rights considers human rights education,.
training and public information essential for the promotion and achievement of
stable and harmonious relations among communities and for fostering mutual
understanding, tolerance and peace.

79. States should strive to eradicate illiteracy and should direct education
towards the full development of the human personality and to the strengthening
of respect for human rights and fundamental freedoms. The World Conference on
Human Rights calls on all States and institutions’'to include human rights,
humanitarian law, democracy and rule of law as subjects in the curricula of
all learning institutions in formal and non-formal settings.

80. Human rights education should include peace, democracy, development and
social justice, as set forth in international and regional human rights
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instruments, in order to achieve common understanding and awareness with a
view to strengthening universal commitment to human rights.

81. Taking into account the World Plan of Action on E&ucation for Human
Rights and Democracy, adopted in March 1993 by the International Congress on
Education for Human Rights and Democracy of the United Nations Educational,
Scientific and Cultural Organization, and other human rights instruments, the
World Conference on Human Rights recommends that States develop specific
programmes and Strategies for ensuring the widest human rights education and
the dissemination of public information, taking particular account of the
human rights needs of women.

82. Governments, with the assistance of intergovernmental organizations,
‘national institutions and non-governmental organizations, should promote an
increased awareness of human rights and mutual tolerance. The World
Conference on Human Rights underlines the importance of strengthening the
World Public Information Campaign for Human Rights carried out by the

United Nations. They should initiate and support education in human rights
and undertake effective dissemination of public information in this field.
The advisory services and technical assistance programmes of the

United Nations system should be able to respond immediately to requests from
States for educational and training activities in the field of human rights as
well as for special education concerning standards as contained in
international human rights instruments and in humanitarian law and their
application to special groups such as military forces, law enforcement
personnel, police and the health profession. The proclamation of a

United Nations decade for human rights education in order to promote,
encourage and focus these educational activities should be considered.

E. Implementation and monitoring methods

83. The World Conference on Human Rights urges Governments to incorporate
standards as contained in international human rights instruments in domestic
legislation and to strengthen national structures, institutions and organs of
society which play a role in promoting and safeguarding human rights.

84. . The World Conference on Human Rights recommends the strengthening of
United Nations activities and programmes to meet requests for assistance by
States which want to establish or strengthen their own national institutions
for the promotion and protection of human rights.

85. The World Conference on Human Rights also encourages the strengthening of -
cooperation between national institutions for the promotion and protection of
human rights, particularly through exchanges of information and experience, as
well as cooperation with regional organizations and the United Nations.

86. The World Conference on Human Rights strongly recommends in this regard
that representatives of national institutions for the promotion and protection
of human rights convene periodic meetings under the auspices of the Centre for
Human Rights to examine ways and means of improving their mechanisms and

sharing experiences.
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87. The World Conference on Human Rights recommends to the human rights
treaty bodies, to the meetings of chairpersons of the treaty bodies and to the
meetings of States parties that they continue to take'steps aimed at
coordinating the multiple reporting requirements and guidelines for preparing
State reports under the respective human rights conventions and study the
suggestion that the submission of one overall report on treaty obligations
undertaken by each State would make these procedures more effective and ,
increase their impact. . -

88. The World Conference on Human Rights recommends that the States parties
-to intermational human rights instruments, the General Assembly and the
Economic and Social Council should consider studying the existing human rights
treaty bodies and the various thematic mechanisms and procedures with a view
to promoting greater efficiency and effectiveness through better coordination
of the various bodies, mechanisms and procedures, taking into account the need
to avoid unnecessary duplication and overlapping of their mandates and tasks.

89. The World Conference on Human Rights recommends continued work on the
improvement of the functioning, including the monitoring tasks, of the treaty
bodies, taking into account multiple proposals made in this respect, in
particular those . made by the treaty bodies themselves and by the meetings of
the chairpersons of the treaty bodies. The comprehensive national approach
taken by the Committee on the Rights of the Child should also be encouraged.

90. The World Conference on Human Rights recommends that States parties to
human rights treaties consider accepting all the available optional
communication procedures.

91. The World Conference on Human Rights views with concern the issue of
impunity of perpetrators of human rights violations, and supports the efforts
of the Commission on Human Rights and the Sub-Commission on Prevention of
Discrimination and Protection. of Minorities to examine all aspects of the
issue.

92. The World Conference on Human Rights recommends_thét the Commission on
Human Rights examine the possibility for better implementation of existing
human rights instruments at the international and regional levels and
encourages the International Law Commission to continue its work on an
international criminal court.

93. The World Conference on Human Rights appeals to States which have not yet
done so to accede to.the Geneva.Conventions of 12 August 1949 and the
Protocols thereto, and to take all appropriate national measures, including
legislative ones, for their full implementation.

94. The World Conference on Human Rights recommends the speedy completion and
adoption of the draft declaration on the right and yesponsibility of
individuals, groups and organs of society to promote and protect universally
recognzzed human rights and fundamental freedoms.

95. The World Conference on Human Rights underlines‘the importance of
preserving and strengthening the system of special procedures, rapporteurs,
representatlves, experts and working groups of the Commission on Human Rights
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and the Sub-Commission on the Prevention of Discrimination and Protection of
Minorities, in order to enable them to carry out their mandates in all

- countries throughout the world, providing them with the necessary human and
- financial resources. The procedures and mechanisms should be enabled to
harmonize and ratiomalize their work through periodic meetings. All States

- are asked to cooperate fully with these procedures and mechanisms.

96. The World Conference on Human Rights recommends that the United Nations
assume a more active role in the promotion and protection of human rights in
.ensuring full respect for international humanitarian law in all situations of
armed conflict, in accordance with the purposes and principles of the Charter
of the United Natioms.

97. The World Conference on Human Rights, recognizing the important role of
human rights components in specific arrangements concerning some peace-keeping
operations by the United Nations, recommends that the Secretary-General take
into account the reporting, experience and capabilities of the Centre for
Human Rights and human rights mechanisms, in conformity with the Charter of
the United Nations.

-98. To strengthen the enjoyment of economic, social and cultural rights,
additional approaches should be examined, such as a system of indicators to
measure progress in the realization of the rights set forth in the
International Covenant on Economic, Social and Cultural Rights. There must be
a concerted effort to ensure recognition of economic, social and cultural
rights at the national, regional and international levels.

F. Follow-up to the World Conference on Human Rights

99. The World Conference on Human Rights on Human Rights recommends that the
General Assembly, the Commission on Human Rights and other organs and agencies
of the United Nations system related to human rights consider ways and means
for the full implementation, without delay, of the recommendations contained
in the present Declaration, including the possibility of proclaiming a

United Nations decade for human rights. The World Conference on Human Rights
further recommends that the Commission on Human Rights annually review the
progress towards this end.

100. The World Conference on Human Rights requests the Secretary-General of
the United Nations to invite on the occasion of the fiftieth anniversary of
the Universal Declaration of Human Rights all States, all organs and agencies
of the United Nations system related to human rights, to report to him on the
progress made in the implementation of the present Declaration and té submit a
report to the General Assembly at its fifty-third session, through the
Commission on Human Rights and the Economic and Social Council. Likewise,
regional and, as appropriate, national human rights institutions, as well as
non-governmental organizations, may present their views to the
Secretary-General on the progress made in the implementation of the present
Declaration. Special attention should be paid to assessing the progress
towards the goal of universal ratification of international human rights
treaties and protocols adopted within the framework of the United Nations
system.
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DECLARATION ET PROGRAMME D‘ACTION DE VIENNE
. ] .

L3

La_conférence mondiale sur les droits de 1‘homme

Considérant que la promotion et la protection des droits de l‘homme est
une question prioritaire pour la communauté internationale et que sa tenue
offre une occasion unique de procéder 3 une analyse globale du systéme
international des droits de l‘homme et des mécanismes de protection de ces
droits, afin d’inciter 3 les respecter intégralement et donc d’en promouvoir
le plein exercice, de maniére &quitable et équilibrée,

Reconnaissant et affirmant que tous les droits de l°‘homme découlent de la
dignité et de la valeur inhérentes 3 la personne humaine, que la personne
humaine est le sujet méme des droits de l1‘homme et des libertés fondamentales
et que, par conséquent, elle doit en &tre le principal bénéficiaire et
participer activement a leur réalisation,

Réaffirmant son attachement aux buts et principes énoncés dans la Charte
des Nations Unies et la Déclaration universelle des droits de 1‘homme,

Réaffirmant l‘engagement pris & 1‘Article 56 de la Charte des
Nations Unies d‘agir, tant conjointement que séparément, en accordant
1’importance qu‘il mérite au développement d’une coopération internationale
efficace pour atteindre les buts énoncés & 1‘Article 55, y compris le respect
universel et effectif des droits de l‘homme et des libertés fondamentales pour
tous,

Soulignant l‘obligation gqu‘ont tous les Etats, conformément 3 la Charte
des Nations Unies, de développer et d’‘encourager le respect des droits de
1l’homme et des libertés fondamentales pour tous, sans distinction de race, de
sexe, de langue ou de religion,

Rappelant le préambule de la Charte des Nations Unies, en particulier 1la
détermination des peuples des Nations Unies & proclamer 3 nouveau leur foi
dans les droits fondamentaux de 1l‘homme, dans la dignité et la valeur de la
personne humaine, dans 1°’&galité de droits des hommes et des femmes, ainsi que
des nations, grandes et petites,

Rappelant en outre la détermination des peuples des Nations Unies,
exprimée dans le préambule de la Charte des Nations Unies, & préserver les
générations futures du fléau de la guerre, 3 créer les conditions nécessaires
au maintien de la justice et du respect des obligations nées des traités et
autres sources du droit international, 3 favoriser le progrés social et
instaurer de meilleures conditions de vie dans une liberté plus grande,

3 pratiquer la tolérance et 3 vivre en bon voisinage et 3 recourir aux
institutions internationales pour favoriser le progrés économique et social de
tous les peuples,

Soulignant que la Déclaration universelle des droits de l‘’homme, qui
constitue un modéle commun & suivre pour tous les peuples et toutes les
nations, est la source d’inspiration de 1‘’Organisation des Nations Unies et
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l*assise & partir de laquelle elle a progressivement élaboré les normes
énoncées dans les instruments internationaux en vigueur dans le domaine
ccnsidéré, en particulier dans le Pacte international relatif aux droits
civils et politiques et le Pacte international relatif aux droits économiques,
sociaux et culturels,

Considérant les importants changements qui se produisent sur la scéne
internationale et le fait que tous les peuples aspirent 3 l‘instauration d‘un
ordre international reposant sur les principes énoncés dans la Charte des
Nations Unies, laquelle souligne notamment la nécessité de promouvoir et
d’encourager le respect des droits de l°'homme et des libertés fondamentales
pour tous ainsi que le respect du principe de 1‘égalité de droits et du droit
des peuples & disposer d‘eux-mémes, et sur la paix, la démocratie, la justice,
l‘égalité, 1°Etat de droit, le pluralisme, le développement, l’amélioration
des conditions de vie et la solidarité,

Profondément préoccupée par les diverses formes de discrimination et de
violence auxquelles les femmes continuent d’étre exposées dans le monde
entier,

Reconnaissant que les activités de l’'Organisation des Nations Unies dans
le domaine des droits de l‘homme devraient étre rationalisées et améliorées
pour renforcer les mécanismes de l‘Organisation dans ce domaine et pour
contribuer au respect universel et effectif des normes internationales en la
matiére, : ‘

Avant pris acte des déclarations adoptées par les trois réunions
régionales tenues a Tunis, & San José et & Bangkok et des communications
faites par les gouvernements, et ayant présentes 3 l‘’esprit les suggestions
émises par les organisations intergouvernementales et non gouvernementales
ainsi que les études établies par des experts indépendants au cours des
préparatifs de la Conférence,

Se félicitant de la célébration, en 1993, de 1‘’Année internationale des
populations autochtones du monde par laguelle se trouve réaffirmé l‘engagement
de la communauté internationale d’assurer & ces populations la jouissance de

*tous les droits de l'homme et de toutes les libertés fondamentales et de

respecter la valeur et la diversité de leurs cultures et leur identité,

Reconnaissant également que la cocmunauté internationale devrait
concevoir des moyens pour é€liminer les obstacles actuels, faire face aux
difficultés qui entravent la pleine réalisation de tous les droits de 1‘’homme
et mettre fin aux violations continuelles de ces droits qui en résultent dans
le monde entier,

Invoquant l’esprit et les réalités de notre temps pour demander aux
peuples du monde et a tous les Etats Membres de l‘Organisation des
Nations Unies de se consacrer & nouveau & la tache universelle que constitue
la promotion et la protection de tous les droits de l‘homme et de toutes les
libertés fondamentales afin d’en garantir la jouissance intégrale et

universelle,
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Soucieuse de repforcer la détermination de la communauté internationale
en vue de la réalisation de progrés sensibles dans l’action menée en faveur
des droits de l‘homme, grice 3 un effort accru et soutenu de coopération et de
solidarité internationales, : ' '

ADOPTE SOLENNELLEMENT LA DECLARATION ET LE PROGRAMME D’ACTION SUIVANTS
I

1. La Conférence mondiale sur les droits de l’homme réaffirme l’engagement
solennel pris par tous les Etats de s’acquitter de l’obligation de promouvoir
le respect universel, l‘’observation et la protection de l‘ensemble des droits
de l‘homme et des libertés fondamentales pour tous, conformément a la Charte
des Nations Unies, aux autres instruments relatifs aux droits de l1‘homme et au
droit international. Le caractére universel de ces droits et libertés est
incontestable.

Dans ce contexte, le renforcement de la coopération internationale
dans le domaine des droits de l‘homme est essentiel pour que les objectifs de
1‘Organisation des Nations Unies soient pleinement atteints.

Les droits de l'homme et les libertés fondamentales sont inhérents & tous
'les é&tres humains; leur promotion et leur protection incombent au premier chef
aux gouvernements.

2. Tous les peuples ont le droit de disposer d‘’eux-mémes. En vertu de ce
droit, ils déterminent librement leur statut politique et poursuivent
librement leur développement €conomique, social et culturel.

Compte tenu de la situation particuliére des peuples soumis a la
domination coloniale ou & d’autres formes de domination ou d’occupation
étrangéres, la Conférence mondiale sur les droits de l‘’homme reconnait que
les peuples ont le droit de prendre toute mesure légitime, conformément
4 la Charte des Nations Unies, pour réaliser leur droit inaliénable a
l’autodétermination. Elle considére que le déni du droit 4 l‘’autodétermination
est une violation des droits de l’homme et souligne qu‘il importe que ce droit
soit effectivement réalisé.

En application de la Déclaration relative aux principes du droit
international touchant les relations amicales et la coopération entre les
Etats conformément 3 la Charte des Nations Unies, ce qui précéde ne devra pas
étre interprété comme autorisant ou encourageant toute mesure de nature- 3
démembrer ou compromettre, en totalité ou en partie, l’intégrité territoriale
ou l‘unité politique d’Etats souverains et indépendants respectueux du
principe de l’'égalité de droits et de l‘autodétermination des peuples et,
partant, dotés d‘un gouvernement représentant la totalité de la population
appartenant au territoire, sans distinction aucune.

3. Il faudrait prendre des mesures internationales efficaces pour garantir
et contrdler l’application des normes relatives aux droits de l’homme &
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1’égard des populations soumises & une occupation étrangére et leur assurer
une protection juridique efficace contre la violation de ces droits
conformément aux normes relatives aux droits de l°'homme et au droit
international, en particulier 3 la Convention de Genéve de 1949 relative a la
protection des personnes civiles en temps de guerre et aux autres normes du
droit humanitaire applicables.

4. La promotion et la protection de tous les droits de l‘homme et de tou:es
les libertés fondamentales doivent étre considérées comme un objectif
prioritaire de l1’Organisation des Nations Unies conformément & ses buts et
principes, eu égard en particulier 3 l’objectif de coopération internationazle.
Eu égard a ces buts et principes, la promotion et la protection de tous les
droits de l‘homme est une préoccupation légitime de la communauté
internationale. Les organes et les institutions spécialisées s’occupant des
droits de l’'homme doivent donc renforcer encore la coordination de leurs
activités en se fondant sur l’application uniforme et objective des
instruments internationaux en la matiére.

‘S. Tous les droits de l‘homme sont universels, indissociables,

interdépendants et intimement l1iés. La communauté internationale doit tra:iter
des droits de l’homme globalement, de maniére équitable et équilibrée, sur un
pied d’égalité et en leur accordant la méme importance. S’il convient de e
pas perdre de vue l’importance des particularismes nationaux et régionaux et
la diversité historique, culturelle et reiigieuse, il est du devoir des Etats,
quel qu’en soit le systéme politique, économique et culturel, de promouvoir et
de protéger tous les droits de l’homme et toutes les libertés fondamentales.

6. Les efforts du systéme des Nations Unies en faveur du respect et de _a
mise en oeuvre universels des droits de l'homme et des libertés fondamenta.es
pour tous contribuent a la stabilité et au bien-étre nécessaires a
l-établissement de relations pacifiques et amicales entre les nations, ainsi
qu‘a l‘’‘établissement de conditions plus propices & la paix, & la sécurité et
au développement social et économique, conformément 3 la Charte des

Nations Unies.

7. La promotion et la protection des droits de 1‘homme devraient se faire

-~ conformément aux buts et principes de la Charte des Nations Unies et au droit

international.

8. La démocratie, le développement et le respect des droits de l’homme et
des libertés fondamentales sont interdépendants et se renforcent mutuellezent.
La démocratie est fondée sur la volonté, librement exprimée, du peuple qu:
détermine le systéme politique, économique, social et culturel qui sera le
sien et sur sa pleine participation a tous les aspects de la vie de la
société. Cela posé, la promotion et la protection des droits de l’homme et des
libertés fondamentales, aux niveaux national et international, devraient éz=re
universelles et se réaliser sans l’imposition d’aucune condition.

La communauté internationale devrait s’employer 3 renforcer et promouvoir la
démocratie, le développement et le respect des droits de l’homme et des
libertés fondamentales dans le monde entier.
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9. La Conférence mondiale sur les droits de l‘homme réaffirme que les pays
les moins avancés qui s‘attachent 3 faire progresser la démocratisation et les
réformes économiques, dont nombre de pays africains, devraient recevoir
l’appui de la communauté internationale de maniére 4 franchir le cap du
passage a la démocratie et au développement é&conomique.

10. La Conférence mondiale sur les droits de l‘homme réaffirme que le droit
au développement, tel qu‘il est établi dans la Déclaration sur le droit

au développement, est un droit universel et inaliénable qui fait part;e
intégrante des droits fondamentaux de la personne humaine.

Ainsi qu’il est dit dans la Déclaration sur le droxt au développement,.
la personne humaine est le su)et central du développement.

Si le développement facilite la jouissance de tous les droits de 1‘’homme,
l’insuffisance de développement ne peut étre invoquée pour justifier .
une limitation des droits de 1’homme internationalement reconnus.

Les Etats devraient coopérer pour assurer le développement et éliminer
les obstacles qui s’y opposent. La communauté internationale devrait
prorouvoir une coopération internationale efficace pour éliminer ces obs:tacles
et réaliser le droit au développement.

Pour progresser durablement dans la réalisation du droit au
développement, il faut, au niveau national, des politiques de développement
efficaces et, au niveau international, des relations économiques équitabies et
un environnement économique favorable.

11. Le droit au développement devrait se réaliser de maniére 3 satisfaire
équitablement les bescins des générations actuelles et futures en matiére de
développement et d’environnement. La Conférence mondiale sur les droits de
1‘homme reconnait que le déversement illicite de substances et de déchets
toxiques et nocifs peut constituer une grave menace pour les droits de chacun

-

a4 la vie et 3 la santé.

En conséquence, elle engage tous les Etats 3 adopter et appliquer
énergiquement les conventions en vigueur concernant le déversement de produits
et déchets toxiques ou nocifs et 3 coopérer a la prévention des déversements
illicites.

Chacun a le droit de jouir des fruits du progrés scientifique et de ses
applications. Notant que certaines avancées, notamment dans les sciences
biomédicales et les sciences de la vie ainsi que dans les techniques de
1’information, peuvent avoir des conséquences néfastes pour l‘intégrité, la
dignité de 1’individu et l‘exercice de ses droits, la Conférence mondiale sur
les droits de 1l‘homme appelle les Etats & coopérer de manidre a veiller i ce
gue les droits et la dignité de la personne humaine soient pleinement
respectés dans ce domaine d’intérét universel.

12. La Conférence mondiale sur les droits de 1‘homme lance un appel i la
communauté internationale pour qu‘elle mette tout en ceuvre afin d‘’alléger
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le fardeau de la dette extérieure des pays en déveloﬁpement de maniére a
compléter les efforts que déploient les gouvernements de ces pays pour
réaliser pleinement les droits économiques, sociaux et culturels de leur
population. '

13. La nécessité s’impose aux Etats et aux organisations internationales,
agissant en coopération avec les organisations non gouvernementales, de créer,
aux niveaux national, régional et international, des conditions propres a
assurer la jouissance pleine et effective des droits de 1’homme. Les Etats
devraient mettre un terme & toutes les violations des droits de l1'homme et en
éliminer toutes les causes ainsi gue les obstacles 3 la jouissance de

ces droits.

14. L’extréme pauvreté généralisée s‘opposant 4 la jouissance pleine et
effective des droits de l‘’homme, la communauté internationale doit continuer

4 accorder un rang de priorité élevé aux mesures visant & l‘atténuer dans
1‘immédiat pour, finalement, l’&liminer.

15. Le respect des droits de l1‘homme et des libertés fondamentales sans
distinction aucune est une régle élémentaire du droit international en la
matiére. Eliminer rapidement et intégralement toutes les formes de racisme et
de discrimination raciale, ainsi que de xénophobie, et 1l’intolérance dont
elles s’accompagnent, est pour la communauté internationale une tache
prioritaire. Les gouvernements devraient prendre des mesures efficaces pour
les empécher et les combattre. Les groupes, institutions, organisations
intergouvernementales et non gouvernementales et les particuliers sont
instamment priés de redoubler d’efforts pour lutter contre ces fléaux en

coopérant et coordonnant les activités qu‘ils déploient a cette fin.

16. La Conférence mondiale sur les droits de l'homme se félicite des progrés
accomplis en vue de démanteler 1l°‘apartheid et lance un appel & la communauté
internationale et aux organismes des Nations Unies pour qu‘ils facilitent ce

processus.

Elle déplore d’autre part la persistance d‘’actes de violence visant

a compromettre la recherche d‘un‘ démantélement pacifique de 1l‘apartheid.

17. Les actes, méthodes et pratiques de terrorisme sous quelque forme que ce
soit et dans toutes ses manifestations et leur lien, dans certains pays, avec
le trafic de stupéfiants, visent l‘’anéantissement des droits de l‘’homme, des
libertés fondamentales et de la démocratie, menacent 1l‘’intégrité territoriale
et la sécurité des Etats et déstabilisent das gouvernements légitimement
constitués. La communauté internationale doit prendre les mesures qui
s’imposent pour renforcer la coopération en vue d‘empécher et de combattre le
terrorisme. ‘

18. Les droits fondamentaux des femmes et des fillettes font inaliénablement,
intégralement et indissociablement partie des droits universels de la
personne. L‘égale et pleine participation des femmes i la vie politique,
civile, &conomique, sociale et culturelle, aux niveaux national, régional et
international, et l1’élimination totale de toutes les formes de discrimination
fondées sur le sexe sont des objectifs prioritaires de la communauté
internationale.
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Les violences qui s’exercent en fonction du sexe et toutes les formes
de harcélement et d’exploitation sexuels, y compris celles qui sont la
conséquence de préjugés culturels et d‘une traite internationale, sont |,
incompatibles avec la dignité et la valeur de la personne humaine et doivent
étre éliminées. On peut y parvenir au moyen de mesures juridiques et grice
i une action nationale et & la coopération internationale dans divers domaines
comme le développement économique et social, 1‘éducation, la protection de la
maternité, les soins de santé et l’aide sociale.

Les droits fondamentaux des femmes doivent faire partie intégrante des
activités de l’Organisation des Nations Unies dans le domaine des droits de
1’homme, qui doivent inclure notamment la promotion de tous les instruments en
la matiére qui concernent les femmes.

La Conférence mondiale sur les droits de l‘homme demande instamment aux
gouvernements, aux institutions, aux organisations intergouvernementales et
non gouvernementales d‘’intensifier leurs efforts en vue de protéger et de
promouvoir les droits fondamentaux des femmes et des fillettes.

19. Considérant l‘’importance que revétent la promotion et la protection des
droits des personnes appartenant & des minorités et le fait que l‘on contribue
par ces moyens & la stabilité politique et sociale des Etats dans lesquels
elles vivent,

La Conférence mondiale sur les droits de l’homme réaffirme que les Etats
ont l‘obligation de veiller 3 ce que les personnes appartenant 3 des minorités
puissent exercer intégralement et effectivement tous les droits et toutes les
libertés fondamentales de l’homme sans aucune discrimination et en toute
égalité devant la loi, conformément & la Déclaration sur les droits
des personnes appartenant & des minorités nationales ou ethniques, religieuses
et linguistiques.

Les personnes appartenant & des minorités ont le droit de jouir de
leur propre culture, de professer et de pratiquer leur propre religion
et d’utiliser leur propre langue, en privé et en public, librement et sans
immixtion ou ni aucune discrimination que ce soit.

20. La Conférence mondiale sur les droits de l’homme reconnait la dignité
intrinséque des populations autochtones et la contribution unique qu‘elles
apportent au développement et 3 la diversité des sociétés et réaffirme
énergiquement l’engagement pris par la communauté internationale d’assurer
leur bien-étre économique, social et culturel et de les faire béné&ficier des
fruits d‘un développement durable. Les Etats devraient veiller 3 la pleine et
libre participation de ces populations a tous les aspects de la vie sociale,
en particulier dans les domaines qui les intéressent. Considérant l’importance
de la promotion et de la protection des droits des populations autochtones et
le fait que l‘on contribue, par ces moyens, a la stabilité politique et
sociale des Etats dans lesquels elles vivent, les Etats devraient,
conformément au droit international, prendre des mesures constructives
concertées pour leur garantir le respect de tous les droits de 1’homme et de
toutes les libertés fondamentales, en se fondant sur l’égalité et la non-
discrimination, et reconnaitre la valeur et la diversité de leurs identités,
de leurs cultures et de leur organisation sociale. ’
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21. La Conférence mondiale sur les droits de l‘homme, se félicitant de la
ratification rapide de la Convention relative aux droits de l‘’enfant par un
grand nombre d’'Etats et notant que les droits de l’enfant ont été reconnus
dans la Déclaration mondiale et le Plan d‘action en faveur de la survie, de la
protection et du développement de l‘enfant adoptés par le Sommet mondial pour
les enfants, recommande instamment que la Convention soit ratifiée par tous
les pays avant 1995 et qu‘elle soit effectivement appliquée par les Etats
parties qui devraient adopter toutes les mesures législatives, administratives
et autres qui sont nécessaires et affecter un maximum de ressources a cette
fin. Dans tqutes les actions entreprises, les considérations dominantes
devraient étre la non-discrimination et l’intérét supérieur de l‘enfant dont
les vues devraient étre dument prises en considération. Il conviendrait de
renforcer les mécanismes et programmes nationaux et internationaux de défense
et de protection des enfants, en particulier des fillettes, des enfants
abandonnés, des enfants des rues, des enfants victimes d’une exploitation
économique et sexuelle, & des fins notamment de pornographie ou de
prostitution ou pour la vente d‘organes, des enfants victimes de maladies,
dont le. Syndrome d’immunodéficience humaine acquise, des enfants réfugiés et
déplacés, des enfants en détention, des enfants mélés a des conflits armés,
ainsi que des enfants victimes de la famine et de la sécheresse ou d’autres
situations d‘urgence. Il faudrait susciter un surcroit de coopération et de
solidarité internationales pour étayer l’application de la Convention et les
droits de l‘enfant devraient recevoir la priorité dans l‘’action menée

d l’échelle du systéme des Nations Unies dans le domaine des droits de
1‘homme.

La Conférence mondiale sur les droits de l’homme souligne aussi que, pour
que sa personnalité se développe pleinement et harmonieusement, l’enfant doit
pouvoir grandir dans un environnement familial qui mérite de ce fait d‘’étre
plus largement protégé.

22. Il faut veiller particuliérement & ce que les handicapés ne soient pas
victimes de discrimination et puissent exercer dans des conditions d‘égalité
tous les droits et libertés fondamentales de la personne humaine, y compris en
participant activement 3 tous les aspects de la vie sociale.

~23. La Conférence mondiale sur les droits de l’homme réaffirme que chacun,
sans distinction d’aucune sorte, a le droit de chercher et de trouver asile
dans d‘autres pays pour échapper 3 la persécution, ainsi que celui de
retourner dans son propre pays. A cet égard, elle souligne l’importance de la
Déclaration universelle des droits de l’homme, de la Convention de 1951
relative au statut des réfugisés, du Protocole de 1967 s’y rapportant et des
instruments régionaux. Elle sait gré aux Etats qui continuent A accueillir un
grand nombre de réfugiés sur leur territoire et remercie le Haut Commissariat
des Nations Unies pour les réfugiés du dévouement avec lequel il s’acquitte de
sa taiche. Elle rend également hommage 3 1’'Office de secours et de travaux des
Nations Unies pour les réfugiés de Palestine dans le Proche-Orient.

La Conférence mondiale sur les droits de l’homme considére que les
violations flagrantes des droits de 1‘homme, notamment lors de conflits armés,
comptent parmi les facteurs multiples et complexes qui entrainent des
déplacements de population.

Elle estime qu‘étant donné la complexité de la crise mondiale des
réfugiés, la communauté internationale, agissant en coordination et en
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cooperatxon avec les pays concernés ainsi que les organisations compétentes,
et tenant compte du mandat du HCR, devrait adopter une demarche globale,
conformément i la Charte des Nations Unies et aux instruments internationaux
pertinents, dans un esprit de solidarité internationale et de partage des
charges. Il faudrait mettre au point des stratégies afin de s‘attaquer aux
causes mémes du probléme et remédier aux conséquences des mouvements de
réfugiés et autres déplacements de personnes, renforcer les mécanismes de
préparation et de réaction aux situations d‘urgence, fournir une protection et
une assistance efficaces, compte tenu des besoins particuliers des femmes et
des enfants, et trouver des solutions durables en privilégiant le rapatriement
volontaire dans la dignité et la sécurité, notamment des solutions analogues
3 celles préconisées par les conférences internationales sur les réfugiés.
La Conférence mondiale sur les droits de l‘homme ‘insiste sur les
responsabilités des Etats, en particulier des pays d‘origine.

Dans cette optique globale, elle souligne la nécessité d’accorder une
attention particuliére, en faisant notamment appel au concours d’‘organisations
intergouvernementales et humanitaires, aux problémes des personnes déplacées
3 l’intérieur de leur propre pays et d‘y apporter des solutions durables, -
notamment en favorisant le retour volontaire dans la sécurité et la
réinsertion.

Conformément & la Charte des Nations Unies et aux principes du droit
humanitaire, elle souligne également combien il est important et nécessaire de
fournir une assistance humanitaire aux victimes de toutes les catastrophes,
naturelles ou causées par l‘homme.

24. Il faut accorder une grande importance 3 la promotion et & la protection
des droits des personnes appartenant & des groupes rendus vulnérables,

y compris les travailleurs migrants, 34 1’élimination de toutes les formes de
discrimination a leur é&gard, ainsi qu‘’au renforcement et & l‘’application plus
efficace des instruments relatifs aux droits de l'homme. Les Etats ont
l'obligation de prendre au niveau national des mesures appropriées et d‘en
assurer la continuité, en particulier dans le domaine de l‘’éducation, de la
santé et de l’'aide sociale, pour promouvoir et protéger les droits des
personnes appartenant 3 des secteurs vulnérables de la population, ainsi que
de veiller a ce que les intéressés puissent participer & la solution de leurs
propres problémes.

25. La Conférence mondiale sur les droits de l’homme affirme que l’extréme
pauvreté et l’exclusion sociale constituent une violation de la dignité
humaine et qu’il s’impose de prendre sans attendre des mesures de maniére a
mieux connaitre le phénoméne de l’extréme pauvreté et ses causes, notamment
celles liées aux problémes de développement, afin de promouvoir les droits de
1'homme des plus démunis, de mettre fin A l’extréme pauvreté et 3 l’exclusion
sociale et de mieux assurer la jouissance des fruits du progrés social. Il est
indispensable que les Etats favorisent la participation des plus démunis i la
prise des décisions au sein de la communauté dans laquelle ils vivent, 3 la
promotion des droits de 1'homme et 3 la lutte contre l’extréme pauvreté.

26. La Conférence mondiale sur les droits de l’homme se félicite des progrés
réalisés dans la codification des instruments en la matiére, processus
dynamique en évolution constante, et souhaite vivement que les traités
relatifs aux droits de l’homme soient universellement ratifiés.

Tous les Etats sont encouragés & adhérer 3 ces instruments internationaux;
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tous les Etats sont encouragés a éviter, autant que possible, d’émettre des
réserves.

27. Il faudrait qu‘’il y ait dans chaque Etat un ensemble de recours efficaces
pour remédier aux violations des droits de 1’homme. L‘administration de la
justice, notamment les organes chargés de faire respecter la loi et les
organes chargés des poursuites et, surtout, un corps judiciaire et un barreau
indépendants, en pleine conformité avec les normes applicables &noncées dans
les instruments internationaux relatifs aux droits de 1‘’homme, sont essentiels
4 la pleine réalisation de ces droits, sans discrimination aucune, et sont
indispensables 3 la démocratisation et 3 un développement durable. Il
faudrait, 4 ce sujet, ‘que les institutions chargées de l‘administration de la
justice puissent compter sur des ressources financiéres suffisantes et que la
communauté internationale accroisse tant son assistance technique que son aide
financiére. Il incombe & l‘Organisation des Nations Unies d‘utiliser & titre
prioritaire les programmes spéciaux de services consultatifs pour mettre en

place une administration de la justice efficace et indépendante.

28. La Conférence mondiale sur les droits de l‘homme se déclare consternée
par les violations massives des droits de l1‘homme, notamment celles qui
prennent la forme de génocide, de "nettoyage ethnique" et de viol systématique
des femmes en temps de guerre, violations qui sont a4 l’origine d’‘exodes
massifs de réfugiés et de déplacements de personnes. Elle condamne
énergiquement des pratiques aussi révoltantes et elle demande 3 son tour que
les auteurs de tels crimes soient punis et qu‘il soit immédiatement mis fin &
ces pratiques.

29. La Conférence mondiale sur les droits de l‘homme exprime ses vives
inquiétudes devant les violations des droits de 1‘homme qui continuent de se
commettre partout dans toute le monde au mépris des normes énoncées dans les
instruments - internationaux en la matiére et du droit humanitaire
international, et devant l’absence de recours suffisants et efficaces pour les
victimes.

Elle est profondément préoccupée par les violations des droits de 1‘homme
en période de conflit armé, qui visent la population civile, en particulier
les femmes, les enfants, les personnes agées et les personnes handicapées.

En conséquence, elle invite les Etats et toutes les parties aux conflits armés
a4 respecter crupuleusement le droit humanitaire international, énoncé dans les
Conventions de Genéve de 1949 et d‘autres régles et principes de droit
international, ainsi que les normes minima de protection des droits de
l’homme, énoncées dans les conventions internationales.

Elle réaffirme le droit des victimes 3 recevoir l’assistance
d’organisations humanitaires, comme prévu dans les Conventions de Genéve
de 1949 et les autres instruments de droit humanitaire international
pertinents, et demande 34 ce que soit assuré l‘’accés & cette assistance dans
des conditions de sécurité et dans les meilleurs délais.

30. La Conférence mondiale sur les droits de l‘homme se déclare consternée
que des violations flagrantes et systématiques et des situations faisant
gravement obstacle au plein exercice de tous les droits de 1‘homme continuent
4 se produire en divers endroits du monde et elle les condamne. Ces violations
et obstacles se traduisent, outre par la torture et des peines ou traitements
cruels, inhumains et dégradants, par des exécutions sommaires et arbitraires,

.
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des disparitions,ides détentions arbitraires, toutes les formes de raciéhe, de
discrimination raciale et d’apartheid, par l‘occupation et la domination .
étrangéres, par la ‘xénophobie, la pauvreté, la faim, le non-respect des droits
économiques, sociaux et culturels, l‘’intolérance religieuse, le terrorxsme, la
discrimination & 1‘égard des femmes et 1’absence de légalité.

31. la Conférence mondiale sur les droits de l’homme demande aux Etats de

ne prendre unilatéralement aucune mesure incompatible avec le droit '
international et la Charte des Nations Unies qui fasse obstacle aux relatjons
commerciales internationales et s’oppose i la pleine réalisation des droits
énoncés dans la Déclaration universelle des droits de l‘homme et les
instruments internationaux en la matiére, en particulier 3 la réalisation du
droit de toute personne a un niveau de vie suffisant pour assurer sa santé et
son bien-étre, y compris en ce qui concerne 1’alimentation, les soins médicaux
et les services sociaux. Elle affirme que l’alimentation ne devrait pas_étre
utilisée comme un instrument de pression politjique.

32. La Conférence mondiale sur les droits de l‘homme réaffirme qu’il importe
d’assurer que l’examen des questions relatives aux droits de l’homme se fasse
dans un esprit d‘universalité, d‘objectivité et de non-sélectivité.

33. La Conférence mondiale sur les droits de l‘homme réaffirme que les Etats
sont tenus, comme le stipulent la Déclaration universelle des droits de
1’homme, le Pacte international relatif aux droits économiques, sociaux et
culturels et d’autres instruments internationaux en la matiére, de veiller a
ce que l’é&ducation vise au renforcement du respect des droits de l’homme et
des libertés fondamentales. Elle souligne d& quel point il importe que la
question des droits de l’homme ait sa place dans les programmes d‘enseignement
et invite les Etats a y veiller. L‘éducation devrait favoriser la
compréhension, la tolérance, la paix et les relations amicales entre

les nations et entre tous les groupes raciaux ou religieux, et encourager le
dévelorpement des activités menées par 1’ONU pour atteindre ces objectifs.
L‘’éducation en matiére de droits de l1’homme et la diffusion d’une information
appropriée, & la fois théorique et pratique, jouent donc un rdle important
dans la promotion et en faveur du respect des droits de tous les individus,
sans distinction d’aucune sorte fondée sur la race, le sexe, la langue ou la
religion, et cela devrait étre pris en considération dans les politiques
d’éducation aux niveaux aussi bien national qu‘’international. La Conférence
mondiale sur les droits de l’homme note gque le manque de ressources et la
faiblesse des institutions peuvent faire obstacle 3 la réalisation immédiate
de ces objectifs.

3. 11 faudrait faire davantage d’efforts pour aider les pays qui le
demandent & créer les conditions permettant & chacun de jouir des droits
universels et des libertés fondamentales de l’homme. Les gouvernements, les
organismes des Nations Unies ainsi que d’autres organisations multilatérales
sont instamment priés d‘accroitre considérablement les ressources qui sont-
allouées aux programmes concernant l’élaboration de lois et le renforcement de
la législation nationale, la création ou le renforcement d‘’institutions
nationales et d’infrastructures connexes qui maintiennent l’Etat de droit et
la démocratie, l’assistance électorale, la sensibilisation aux droits de
1’homme par la formation, l’enseignement et 1l’éducation, le développement de
la participation populaire et le renforcement de la société civile.
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Il faudrait a la fois renforcer les pﬁogrammes de, services consultatifs
et de coopération technique exécutés sous les auspices du Centre pour les

.droits de l‘homme et les rendre plus efficaces et transparents pour qu‘ils

contribuent, de la sorte, dans une large mesure & améliorer le respect des
droits de l’'homme. Les Etats sont invités & contribuer plus largement i ces
programmes, a la fois en encourageant l‘Organisation des Nations Unies a leur
octroyer une part plus importante des ressources de son budget ordinaire et en
versant des contributions volontaires 3 cette fin.

35. lLa réalisation intégrale et effective des activités de l’Organisation des
Nations Unies visant 3 promouvoir et protéger les droits de l’homme doit étre

'd la hauteur de l’importance que la Charte des Nations Unies accorde a ces

derniers et de l‘ampleur de la tiche incombant a& l‘’Organisation dans le
domaine considéré, cornformément au mandat donné par des Etats Membres.
Il faudrait pour cela consacrer davantage de ressources aux activités de
l’Organisation des Nations Unies dans le domaine des droits de 1’homme.

36. La Conférence mondiale sur les droits de l’homme réaffirme le rdle
important et constructif que jouent les institutions nationales pour 1la

‘promotion et la protection des droits de l‘homme, en particulier en leur

qualité de conseillers des autorités compétentes, ainsi que leur rdle dans
l’action visant 3 remédier aux violations dont ces droits font l‘objet et
celui concernant la diffusion d‘informations sur les droits de 1‘homme et
1’éducation en la matiére.

La Conférence mondiale sur les droits de 1‘homme encourage la création et
le renforcement d’institutions nationales, compte tenu des Principes
concernant le statut des institutions nationales et reconnaissant qu‘il
appartient a chaque Etat de choisir le cadre le mieux adapté & ses besoins
particuliers au niveau national.

37. Les mécanismes régionaux jouent un rdle fondamental pour la promotion

et la protection des droits de l’homme. Ils devraient renforcer les normes
universelles en la matiére énoncées dans les instruments internationaux
pertinents et la protection de ces droits. La Conférence mondiale sur les
droits de l‘homme appuie les efforts qui sont faits pour renforcer ces
mécanismes et en accroitre l‘efficacité, tout en soulignant l’importance de la
coopération avec l°’Organisation des Nations Unies dans le domaine considérsé.

Elle réaffirme qu;il est nécessaire d’envisager la possibilité de créer
13 ol il n’en existe pas encore des mécanismes régionaux et sous-régionaux
pour la promotion et la protection des droits de 1‘’homme.

38. La Conférence mondiale sur les droits de l’homme reconnait 1’importance
du rdle des organisations non gouvernementales dans la promotion de tous les
droits de l'homme et dans l‘action humanitaire aux niveaux national, régional
et international. Elle se félicite de la contribution qu‘elles apportent a
l'effort de sensibilisation du public aux questions liées aux droits de
l’homme, & la réalisation de programmes d‘éducation, de formation et de
recherche dans ce domaine, ainsi qu’a la promotion et & la protection des
droits de 1°homme et des libertés fondamentales.- Tout en reconnaissant gue la
responsabilité essentielle de l’élaboration de normes revient aux Etats, elle
se félicite de la contribution apportée en la matiére par ces organisations.
A cet é&gard, elle souligne l‘importance de la poursuite du dialogue et de la
coopération entre gouvernements et organisations non gouvernementales.
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Les organisations non gouvernementales et leurs membres gui oeuvrent
.véritablement en faveur des droits de l’homme devraient jouir des droits et
des libertés reconnus dans la Déclaration universelle des droits de 1‘homme et
de la protection de la loi nationale. Ces droits et libertés ne peuvent pas
s'exercer de fagon contraire aux buts et aux principes de 1l°’Organisation des
Nations Unies. lLes organisations non gouvernementales devraient étre libres
d’exercer leurs activités relatives aux droits de 1’homme, sans ingérence
aucune, dans le cadre de la législation nationale et de la Déclaration
universelle des droits de l’homme.

39. Soulignant 1l‘’importance d‘une information objective, responsable et
impartiale pour ce qui a trait aux droits de l’homme et aux questions :
humanitaires, la Conférence mondiale sur les droits de 1’homme préconise une
participation accrue des médias auxquels liberté et protection devraient &tre
- garanties dans le cadre de la législation nationale.

I1I

A. Coordination accrue_au_sein du systéme des Nations Unies
dans_le domajine des droits _de 1’homme

1. La Conférence mondiale sur les droits de l’homme recommande d‘accroitre
la coordination en faveur des droits de l‘homme et des libertés fondamentales
au sein du systéme des Nations Unies. A cet effet, elle demande instamment a
tous les organes, organismes et institutions spécialisées qui s‘occupent des
droits de 1‘homme dans le cadre de leurs activités, de coopérer pour
renforcer, rationaliser et simplifier celles-ci, compte tenu de la nécessité
d’éviter les doubles emplois. Elle recommande également au Secrétaire général
de faire en sorte qu‘ad leur réunion annuelle les hauts responsables des
organes et institutions spécialisées compétents des Nations Unies non
seulement coordonnent leurs activités, mais aussi évaluent 1l‘effet de leurs
stratégies et politiques guant a4 la jouissance de tous les droits de 1‘'homme.

2. La Conférence mondiale sur les droits de l°‘homme invite par ailleurs les
organisations régionales et les principales institutions internationales et
régionales de financement et de développement & é&valuer elles aussi l‘effet de
leurs politiques et de leurs programmes quant 3 la jouissance des droits de
1‘homme.

3. La Conférence mondiale sur les droits de 1l‘homme estime que les
institutions spécialisées et les organes et organismes des Nations Unies ainsi
que les autres-organisations intergouvernementales qui s‘occupent des droits
de l1‘homme dans le cadre de leurs activités jouent, au titre de leur mandat
respectif, un rdle vital dans l’élaboration, la promotion et l’application des
normes en la matiére et qu‘’ils devraient tenir compte des résultats auxquels
elle a abouti dans leur domaine de compétence. '

4. La Conférence mondiale sur les droits de l‘homme recommande vivement de
mener une action concertée en vue d‘encourager et de faciliter la ratification
des traités internationaux relatifs aux droits de 1’'homme et des protocoles
s’y rapportant adoptés dans le cadre du systéme des Nations Unies, 1’adhé&sion
/a4 ces instruments ou la succession en la matiére, l’objectif consistant i les
faire reconnaitre universellement. Le Secrétaire général, agissant en
consultation avec les organes créés en vertu de traités, devrait envisager
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d’ouvrir un dialogue avec les Etats qui ne sont pas parties a ces instruments,
afin de déterminer quels sont les obstacles qui s‘y opposent et de voir

comment les surmonter.

5. La Conférence mondiale sur les droits de l‘homme encourage les Etats i
envisager de limiter la portée des réserves qu’ils formulent i l‘égard des
instruments internationaux en la_matiére, a formuler toutes réserves avec
autant de précision et de circonspection que possible, a veiller & ce
qu‘aucune ne soit incompatible avec l’objet et le but du traité en cause et

34 examiner réguliérement les réserves qu‘ils auraient formulées en vue de les
retirer. ' ’

6. La Conférence mondiale sur les droits de l’homme, reconnaissant qﬁ'il
importe de maintenir la haute qualité des normes internationales en vigueur et
de prévenir la prolifération des instruments relatifs aux droits de 1‘homme,
rappelle les principes directeurs relatifs & l‘élaboration de nouveaux
instruments internationaux, énoncés dans la résolution 41/120 de l’Assemblée
générale, en date du 4 décembre 1986, et invite les organes des Nations Unies
s‘occupant des droits de l‘homme, lorsqu‘ils envisagent d’'élaborer de
nouvelles normes internationales, & garder & l‘esprit lesdits principes, &
examiner, en consultation avec les organes créé€s en vertu de traités relatifs
aux droits de l’homme, s’il est nécessaire d’élaborer de nouvelles normes et
3 demander au Secrétariat de procéder i une étude technique cdes nouveaux
instruments proposés.

7. La Conférence mondiale sur les droits de l’homme recommande d‘affecter,
lorsque cela est nécessaire, aux bureaux régionaux de l‘Organisation des
Nations Unies, des spécialistes des droits de l‘homme chargés de diffuser
l’information et d‘offrir une formation et d‘autres types d‘assistance
technique dans le domaine considéré a la demande des Etats Membres intéressés.
Il faudrait organiser des programmes de formation 3 l’intention des

fonctionnaires internationaux devant s‘’occuper des droits de 1‘homme.

8. La Conférence mondiale sur les droits de l'homme se félicite de ce que la
Commission des droits de 1’homme se réunisse en sessions d‘urgence, initiative
qu‘elle juge heureuse, et de ce que les organes compétents du systéme des
Nations Unies envisagent divers mdyens pour fépondre aux violations flagrantes
des droits de 1l‘homme.

Ressources

9. La Conférence mondiale sur les droits de 1'homme, inquiéte de la
disproportion croissante entre les activités du Centre pour les droits de
l’homme et les ressources humaines, financiéres et autres qui sont dégagées
pour les exécuter et cependant consciente que des ressources sont nécessaires
pour d’autres programmes importants des Nations Unies, demande au Secrétaire
général et A 1’'Assemblée générale de prendre immédiatement des mesures pour
accroitre substantiellement celles qui sont affectées 3 ce programme dans le
cadre des budgets ordinaires, actuels et futurs, de l‘Organisation et pour
trouver un surcroit de ressources extrabudgétaires.

10. Une proportion accrue du budget ordinaire devrait étre directement
allouée au Centre pour les droits de 1‘homme afin de couvrir ses coiits de
fonctionnement et tous les autres frais qu’il prend en charge, notamment ceux
qui concernent les autres organes des Nations Unies s’occupant des droits
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de 1l'homme. Ce budget étoffé devrait &tre renforcé grice aux moyens de
financement volontaire des activités de coopération technxque du Centre; la
Conférence mondiale sur les droits de l’homme lance un appel pour que des
contributions généreuses soient versées aux fonds d’affectation spécxale
existants.

11. La Conférence mondiale sur les droits de l’homme demande au Secrétaire
général et 3 l’Assemblée générale d’assurer au Centre pour les droits de
1’homme des ressources humaines, financiéres et autres qui lui soient

suffisantes pour exécuter dument, efficacement et rapidement ses activités.

12. La Conférence mondiale sur les droits de l1‘homme, notant la nécessité de
faire en sorte que des ressources humaines et financiéres soient disponibles
pour mener a bien les activités en matiére de droits de l’homme dont
l’exécution est demandée par des organismes intergouvernementaux, engage
instamment le Secrétaire général, conformément 3 1’Article 101 de la Charte
des Nations Unies, et les Etats Membres & adopter une démarche cohérente afin
d’assurer au Secrétariat des ressources qui soient 3 la mesure de mandats
étendus. Elle invite le Secrétaire général 3 envisager la nécessité ou
l°utilité d'ajuster les procédures prévues dans le cycle du budget-programme,
de maniére a assurer l‘exécution effective, en temps voulu, des activités
relatives aux droits de 1’homme, conformément aux mandats donnés par les Etats
membres.

Centre pour les droits de 1‘homme

13. La Conférence mondiale sur les droits de l’homme souligne qu’il importe
de renforcer le Centre pour les droits de l‘homme de l’Organisation des
Nations Unies.

14. Le Centre pour les droits de l‘homme devrait jouer un réle important dans
la coordination des activités en la matiére, dans l’ensemble du systéme. C’est
en étant & méme de coopérer pleinement avec les autres organes de 1’ONU que le
Centre s‘acquittera le mieux de sa fonction d’animateur. Le rdle coordonnateur
du Centre pour les droits de 1l’homme implique &galement que son Bureau de

New York soit renforcé.

15. Le Centre pour les droits de 1°homme devrait étre assuré de disposer de
moyens suffisants pour faire fonctionner le systéme de rapporteurs thématiques
et par pays, d‘experts, de groupes de travail et d‘organes créés en vertu de
traités. La Commission des droits de 1l’homme devrait étudier 3 titre
prioritaire comment donner suite 3 leurs recommandations.

16. Le Centre pour les droits de 1’homme devrait jouer un réle plus important
dans la promotion des droits de l’homme. Ce rdle pourrait se concrétiser grace
a la coopération des Etats Membres et par un renforcement du programme de
services consultatifs et d’assistance technique. A cette fin, il faudrait
augmenter dans des proportions notables les fonds de contributions volontaires
actuels et en coordonner plus efficacement la gestion. Toutes les activités
devraient &tre exécutées dans le respect de régles rigoureuses et transparents
de gestion des projets et il faudrait évaluer périodiquement les programmes et
les projets. Le résultat des évaluations et tous autres renseignements
pertinents devraient -étre communiqués réguliérement. Le Centre devrait, en
particulier, organiser au moins une fois par an des réunions d’information
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ouvertes a tous les Etats Membres et a toutes les organisations qui
participent directement a ces projets et programmes.

Adaptation et renforcement des mécanismes de 1’ONU pour les droits de l'hommé,
y compris la question de la création d'un haut commissariat des Nations Unies

aux droits de 1‘’'homme

17. La Conférence mondiale sur les droits de 1‘homme reconnait la nécessité
d’adapter constamment les mécanismes de 1’Organisation des Nations Unies pour
les droits de l’homme aux besoins actuels et futurs qu’impliquent leur
promotion et leur protection, dans le sens indiqué par la présente Déclaration
et dans la perspective d‘un développement €quilibré et durable pour tous. Les
organes de 1°'ONU s’occupant des droits de l‘homme devraient en particulier
améliorer la coordination et l’efficacité de leurs activités.

18. La Conférence mondiale sur les droits de 1'homme recommande & l’Assemblée
générale, lorsqu‘elle examinera son rapport, & sa quarante-huitiéme session,
d’étudier en priorité la question de la création d‘un haut commissariat aux
droits de l’homme pour promouvoir et protéger l‘ensemble de ces droits.

B. Egalité, dignité et tolérance

1. Racisme, discrimination raciale, xénophobie et autres formes
d’intolérance

19. La Conférence mondiale sur les droits de l’homme considére que
1’élimination du racisme et de la discrimination raciale, en particulier sous
une forme institutionnalisée comme 1l‘apartheid ou résultant de doctrines
fondées sur la supériorité raciale ou sur l’exclusion, ainsi que d’autres
formes et manifestations contemporaines de racisme, constitue un objectif
primordial de la communauté internationale et d‘un programme mondial de
promotion des droits de l'homme. Les organes et organismes du systéme des
Nations Unies devraient redoubler d’efforts pour mettre en oceuvre le programme
d’action lié a la troisiéme Décennie de la lutte contre le racisme et la
discrimination raciale et pour remplir par la suite d‘autres mandats ayant le
méme objet. La Conférence mondiale sur les droits de l1‘homme engage vivement
la communauté internationale & contribuer généreusement au Fonds d‘’affectation
spéciale pour le programme relatif & la Décennie de la lutte contre le racisme
et la discrimination raciale.

20. La Conférence mondiale sur les droits de 1‘'homme demande instamment &
tous les gouvernements-d‘agir sans attendre et d’élaborer des politiques
vigoureuses pour prévenir et combattre toutes les formes et manifestations de
racisme, de xénophobie et d’intolérance, en adoptant, si nécessaire, une
législation appropriée prévoyant des mesures pénales et en créant des
institutions nationales pour lutter contre ces phénoménes.

21. La Conférence mondiale sur les droits de 1‘homme se félicite de 1la
décision de la Commission des droits de l’homme de nommer un rapporteur
spécial qui sera chargé d’étudier les formes contemporaines de racisme, de
discrimination raciale et de xénophobie et les manifestations d‘’intolérance
connexes. Elle invite instamment aussi tous les Etats parties 3 la Convention
internationale sur l‘élimination de toutes les formes de discrimination
raciale a envisager de faire la déclaration prévue 3 l’article 14 de ladite

* Convention.
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22. Lla Conférence mondiale sur les droits de l‘homme demande instamment &
tous les gouvernements de prendre toutes les mesures appropriées en
application de leurs obligations internationales et compte diment tenu de
leurs systémes juridiques respectifs pour contrecarrer l‘intolérance fondée
sur la religion ou les conviction et la violence dont elle s‘accompagne,
'~y compris les pratiques discriminatoires 3 l’encontre des femmes et la
profanation des sites religieux, en reconnaissant que tout individu a le droit
4 la liberté de pensée, de conscience, d’‘expression et de religion. Elle
invite également tous les Etats A mettre en pratique les dispositions de la
Déclaration sur 1l’élimination de toutes les formes d’intolérance et de
discrimination fondées sur la religion ou les convictions.

23. _La Conférence mondiale sur les droits de 1°‘homme souligne que toutes les
personnes qui commettent ou autorisent des actes criminels aux fins de
nettoyage ethnique sont individuellement responsables de ces violations des
droits de l'homme et doivent en rendre compte, et que la communauté
internationale doit tout mettre en oeuvre pour traduire en justice ceux qui
sont responsables en droit de ces violations.

24. Lla Conférence mondiale sur les droits de l‘'homme engage tous les Etats
a prendre sur le champ, individuellement et collectivement, des mesures pour
combattre le nettoyage ethnique afin d‘y mettre rapidement un terme. lLes

victimes de cette pratique odieuse ont droit & des recours appropriés et
efficaces.

2. Personnes appartenant 3 des minorités nationales ou_ethniques,
religieuses_et linguistiques

25. La Conférence mondiale sur les droits de l°‘homme demande instamment a la
Commission des droits de l‘homme d‘examiner les moyens de promouvoir et
protéger effectivement les droits des personnes appartenant 3 des minorités
énoncés dans la Déclaration des droits des personnes appartenant 3 des
minorités nationales ou ethniques, religieuses et linguistiques. A cet égard,
elle prie le Centre pour les droits de l‘homme de fournir, & la demande des
gouvernements intéressés et dans le cadre de son programme de services
consultatifs et d’assistance technique, des services d’experts concernant les
problémes des minorités et les droits de 1‘homme ainsi gue la prévention et le
réglement des différends, pour aider A résoudre les problémes qui se posent ou
pourraient se poser A propos’ des minorités.

26. La Conférence mondiale sur les droits de 1‘’homme demande instamment aux
Etats et & la communauté internationale de promouvoir et de protéger,
conformément & ladite Déclaration, les droits des personnes appartenant 3 des
minorités nationales ou ethniques, religieuses et linguistiques.

27. Lles mesures 3 prendre, s8‘il y a lieu, devraient consister notamment 2
faciliter la pleine participation de ces personnes A tous les aspects,
politique, économique, social, religieux et culturel, de la vie de la société,
au progrés économique et au développement de leur pays.

Populations autochtones

28. La Conférence mondiale sur les droits de l’homme invite le Groupe de
travail sur les populations autochtones de la Sous-Commission de la lutte
contre les mesures discriminatoires et de la protection des minorités
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3 achever, lors de sa onziéme session, la rédaction d*une déclaration sur les
droits de ces populations.

29. La Conférence mondiale sur les droits de l’homme recommande que la
Commission des droits de l'homme envisage le renouvellement et la mise d jour
du mandat du Groupe de travail sur les populations autochtones, une fois
achevée la rédaction de ladite déclaration.

30. La Conférence mondiale sur les droits de l‘homme recommande aussi que les
‘services consultatifs et les programmes d‘assistance technique du systéme des
Nations Unies répondent favorablement aux demandes formulées par les Etats en
vue d’une assistance qui présenterait un avantage direct pour les populations
autochtones. Elle recommande en outre que des ressources humaines et
financiéres suffisantes soient mises 3 la disposition du Centre pour les
droits de l’homme dans le cadre général du renforcement des activités du
Centre qgu’envisage la présente Déclaration.

31. - La Conférence mondiale sur les droits de l’homme demande instamment aux
Etats d’assurer la libre et pleine participation des populations autochtones
4 la vie de la société sous tous ses aspects, spécialement s’agissant des
questions qui les concernent.

32. La Conférence mondiale sur les droits de 1’homme recommande que
l’Assemblée générale proclame une Décennie internationale des populations
autochtones qui commencerait en janvier 1994 et dans le cadre de laguelle on
prévoirait l'exécution de programmes orientés vers l‘action, lesquels seraient
arrétés de concert avec les populations concernées. Il faudrait créer i cette
fin un fonds d‘affectation spéciale alimenté par des contributions
volontaires. A l’occasion de cette décennie, il faudrait envisager de créer
dans le systéme des Nations Unies un forum permanent des populations
autochtones.

Travailleurs migrants

33. La Conférence mondiale sur les droits de l1‘homme prie instamment tous les
Etats de garantir la protection des droits de tous les travailleurs migrants
et des membres de leur famille.

34. La Conférence mondiale sur les droits de l‘homme estime qu‘il est
particuliérement important de créer des conditions propres & susciter plus
d’harmonie et de tolérance entre les travailleurs migrants et le reste de la

population de l1’Etat dans lequel ils résident.

35. La Conférence mondiale sur les droits de l’homme invite les Etats a
envisager la possibilité de signer ou de ratifier, dans les plus brefs délais
possibles, la Convention internationale sur la protection des droits de tous
les travailleurs migrants et des membres de leur famille.

3. Egalité de condition et droits fondamentaux de la femme

36. La Conférence mondiale sur les droits de l’homme demande instamment que
les femmes jouissent pleinement et dans des conditions d’égalité de tous leurs
droits fondamentaux, et que cela soit une priorité pour les gouvernements et
pour l’Organisation des Nations Unies. Elle souligne aussi l‘importance de
l’intégration et de la pleine participation des femmes au développement
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en tant qu’agents et bénéficiaires de celui-ci et rappelle les objectifs de

1’action mondiale en faveur de la participation des femmes & un développement
durable et équitable qui sont énoncés dans la Déclaration de Rio sur
l’environnement et le développement et au chapitre 24 du programme Action 21,
adoptés par la-Conférence des Nations Unies sur l’environnement et le '
développement (Rio de Janeiro, Brésil, 3-14 juin 1992).

37. Dans les principales activités du systéme des Nations Unies devrait
figurer une composante se rapportant 3 1‘’égalité de condition et aux droits
fondamentaux de la femme. L‘ensemble des organes et mécanismes compétents de
1‘Organisation des Nations Unies devrait examiner réguliérement et .
systématiquement ces questions. En particulier, des mesures devraient étre
prises pour accroitre la coopération entre la Commission de la condition de la
femme, la Commission des droits de 1‘’homme, le Comité pour l’élimination de la
discrimination & 1’égard des femmes, le Fonds de développement des

Nations Unies pour la femme, le Programme des Nations Unies pour le
développement et les autres organismes des Nations Unies et pour mieux en
intégrer les objectifs. A ce propos, il faudrait renforcer la coopération et
la coordination entre le Centre pour les droits de l1'homme et la Division de
la promotion de la femme.

38. La Conférence mondiale sur les droits de l’'homme souligne, en
particulier, 3 quel point il importe de s’employer & éliminer la violence

a laquelle sont exposées les femmes dans la vie publique et privée, toutes les
formes de harcélement sexuel, d’exploitation et de traite dont elles sont
victimes ainsi que les préjugés dont elles font l’objet dans 1l’administration
de la justice, et & venir 3 bout des contradictions qui peuvent exister entre
les droits des femmes et les effets nuisibles de certaines pratiques
traditionnelles ou coutumiéres, des préjugés culturels et de l’'extrémisme
religieux. Elle demande & l‘Assemblée générale d*adopter le projet de
déclaration sur la violence contre les femmes et invite instamment les Etats
4 lutter, conformément aux dispositions prévues, contre la violence dont
celles-ci sont victimes. Les violations des droits fondamentaux des femmes
dans les situations de conflit armé contreviennent aux principes fondateurs
des droits de la personne humaine et du droit humanitaire internationalement
reconnus. Toutes les violations de cette nature, y compris et en particulier
le meurtre, le viol systématique, l’esclavage sexuel et la grossesse forcée,
exigent des mesures particuliérement efficaces.

39. La Conférence mondiale sur les droits de l‘’homme demande instamment qu‘il
soit mis fin 3 toutes les formes de discrimination, occulte ou flagrante,

a4 l’encontre des femmes. L’Organisation des Nations Unies devrait encourager
tous les Etats 3 ratifier la Convention sur l°’élimination de toutes les formes
de discrimination a l1’égard des femmes d’ici & 1’an 2000. Il faudrait
favoriser la recherche de moyens permettant de remédier au nombre
particuliérement élevé de réserves formulées 3 l‘égard de cette Convention. Le
Comité pour l’élimination de la discrimination 3 l'égard des femmes devrait
notamment poursuivre l°’examen des réserves dont elle fait l’objet. Les Etats
sont invités instamment 3 retirer les réserves qui sont contraires 3 l’objet
et au but de la Convention ou qui, de toute autre fagon, sont incompatibles
avec le droit international des traités.

40. Les organes de surveillance de l’application des traités devraient
diffuser l’information nécessaire afin de permettre aux femmes de tirer
meilleur parti des procédures en vigueur pour s’assurer la pleine jouissance
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en toute égalité de leurs droits & l’abrl de la discriimination. Il faudrait
aussi adopter de nouvelles procédures de maniére d ce que l’engagement
d‘assurer l’'égalité et les droits fondamentaux des femmes soit mieux suivi
d’effets. La Commission de la condition de la femme et le Comité pour
1’élimination de la discrimination & l’égard des femmes devraient étudier sans
tarder la possibilité d‘introduire un droit de présenter des plaintes en
€élaborant un protocole facultatif se rapportant & la Convention sur
1’élimination de toutes les formes de discrimination & l‘égard des femmes. La
Conférence mondiale sur les droits de 1l’homme se félicite de la décision de la
Commission des droits de 1l homme d’envisager & sa cinquantiéme session, la

-

nomination d‘un rapporteur spécial sur la violence i 1l'égard des femmes.

41. La Conférence mondiale sur les droits de l‘’homme reconnait qu‘il importe
que les femmes jouissent tout au long de leur vie du niveau de santé physique
et mentale le meilleur possible. Ayant & l’esprit la Conférence mondiale sur
les femmes, la Convention sur l’élimination de toutes les formes de
discrimination & 1‘égard des femmes, ainsi que la Proclamation de Téhéran de
1968, elle réaffirme, en se fondant sur le principe de 1’&galité de l’homme et
de la femme, le droit de la femme 3 des soins de santé accessibles et

_ suffisants et & la gamme la plus large possible de services de planification

familiale, ainsi qu‘’a 1°égalité d‘accés a 1‘’éducation a tous les niveaux.

42. Les organes de surveillance de l’application des traités devraient
consacrer une partie de leurs travaux a la condition et aux droits
fondamentaux de la femme, en s’aidant de données spécifiques ventilées par
sexe. Les Etats devraient étre encouragés a fournir, dans leurs rapports i ces
organes, des informations sur la situation des femmes, de jure et de facto. La
Conférence mondiale sur les droits de 1'homme note avec satisfaction que la
Commission des droits de l‘homme a adopté A sa quarante-neuviéme session la
résolution 1993/46, du 8 mars 1993, dans laquelle elle déclarait que les
rapporteurs et les groupes de travail qui oeuvrent dans le domaine des droits
de 1l'homme devraient étre encouragés 4 faire de méme. La Division de la
promotion de la femme, en coopération avec d’autres organes des Nations Unies,
spécialement le Centre pour les droits de l‘’homme, devrait prendre é&galement
des mesures pour veiller a ce que les instances de 1’ONU actives dans ce
domaine s’intéressent systématiquement aux violations des droits fondamentaux
* des femmes, y compris aux violences dont celles-ci sont victimes en raison de
leur sexe. Il faudrait encourager la formation des fonctionnaires de 1‘ONU
travaillant dans le secteur des droits de l’homme et des secours humanitaires
de maniére & ce qu’ils puissent reconnaitre les violations de droits dont les
femmes, en particulier, sont victimes, y remédier et s‘acquitter de leur tiche
sans parti pris d’‘ordre sexuel.

43. La Conférence mondiale sur les droits de l’homme invite instamment les
gouvernements et les organisations régionales et internationales & faciliter
1l’accés des postes de responsabilité aux femmes et 3 leur assurer une plus
grande participation au processus de prise des décisions. Elle encourage le
Secrétariat de l’Organisation des Nations Unies 3 adopter de nouvelles mesures
de maniére 4 nommer et promouvoir des fonctionnaires de sexe féminin,
conformément & la Charte des Nations Unies, et invite les autres organismes,
principaux et subsidiaires, du systéme & garantir la participation des femmes

dans des conditions d‘égalité.

44. La Conférence mondiale sur les droits de l‘homme se félicite qu’une
conférence mondiale sur les femmes se tienne & Beijing en 1995 et demande



" A/CONF.157/23
page 22

instamment que l°‘on y accorde, dans les délibérations, une place importante i
leurs droits fondamentaux, conformément aux thémes pr;orxtaxres de la
Conférence qui sont 1’é&galité, le développement et la paix.

4. Droits de l’enfant

-45. . La Conférence mondiale sur les droits de l'homme réaffirme le principe de
l’action prioritaire en faveur des enfants et, 3 cet égard, souligne
l’importance des efforts déployés & l’échelle nationale et internationale, en
particulier par le Fonds des Nations Unies pour l’enfance, pour promouvoir le
respect des droits de l‘enfant & la survie, & la protection, au developpement
et & la participation. :

46. Des mesures devraient étre prises de maniére 3 ce que la Convention
relative aux droits de l’enfant soit ratifiée par tous les pays avant 1995 et
que la Déclaration mondiale en faveur de la survie, de la protection et du
développement de l‘’enfant et le Plan d’'action adoptés & 1l’issue du Sommet
mondial pour les enfants soient universellement signés et effectivement mis en
oeuvre. La Conférence mondiale sur les droits de l‘homme prie instamment les
Etats de retirer les réserves qu‘’ils ont formulées en ratifiant la Convention -
relative aux droits de l‘’enfant qui seraient contraires i l‘objet et au but de
cet instrument ou qui, de toute autre fagon, ne seraient pas conformes au
droit international des traités.

47. La Conférence mondiale sur les droits de l‘homme demande instamment i
tous les pays de prendre, dans toute la mesure de leurs moyens et 3 l’aide de
la coopération internationale, des dispositions pour atteindre les objectifs
du Plan d’action publié & l’issue du Sommet mondial. Elle prie les Etats
d’intégrer la Convention relative aux droits de l’enfant dans leurs plans
d’action nationaux. Gridce a ces plans d’action nationaux et 3 l’effort
international, un rang de priorité particulier devrait étre attribué i la
réduction des taux de mortalité infantile et maternelle, i la lutte contre

la malnutrition et l‘analphabétisme, & l’approvisionnement en eau potable
salubre et & l'éducation de base. Chaque fois que cela s’impose, les plans
d‘’action nationaux devraient étre congus pour lutter contre les effets
dévastateurs des situations d’‘urgence résultant de catastrophes naturelles et
de conflits armés ainsi que contre le probléme également grave de l'’extréme
pauvreté dans laquelle des enfants se trouvent plongés.

48. La conférence mondiale sur les droits de l‘homme demande instamment &
tous les Etats de venir en aide, en faisant appel 3 la coopération
internationale, aux enfants qui se trouvent dans des situations
particuliérement difficiles. I1 faudrait lutter activement contre
l’exploitation des enfants et contre les mauvais traitements qui leur sont
infligés et s‘attaquer aux racines du mal. Il faudrait prendre effectivement
des mesures pour lutter contre l’infanticide des filles, l’'emploi des enfants
a4 des travaux dangereux, la vente d’enfants et d’organes d’enfants, la
prostitution enfantine, la pornographie impliquant des enfants et autres
formes de sévices sexuels.

49. La Conférence mondiale sur les droits de l’homme appuie toutes les
mesures prises par l'Organisation des Nations Unies et ses institutions
spécialisées en vue d’'assurer une protection et une promotion efficaces des
droits des enfants de sexe féminin. Elle prie instamment les Etats d’abroger
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les lois et réglements en vigueur et d’éliminer les coutumes et pratiques qui

-

sont discriminatoires et néfastes 4 l’endroit des filles.

50. La Conférence mondiale sur les droits de l‘homme soutient sans réserve la
proposition visant a ce que le Secrétaire général étudie les moyens
d’améliorer la protection des enfants en cas de conflit armé. lLes normes
humanitaires devraient étre appliquées et des mesures devraient étre prises
pour protéger les enfants dans les zones de guerre et leur venir plus
facilement en aide. Il faudrait notamment les protéger contre l‘utilisation
aveugle de toutes les armes de guerre spécialement des mines antipersonnel. Il
faut, de toute urgence, répondre aux besoins de soins et de rééducation des
enfants victimes de la guerre. La Conférence prie le Comité des droits de
l’enfant d’‘étudier la question du relévement de l’age minimum de l’enrdlement
dans les forces armées.

51. La Conférence mondiale sur les droits de l‘homme recommande gue les
questions relatives aux droits de 1'homme et & la situation des enfants soient
réguliérement examinées et suivies par tous les organes et mécanismes
compétents du systéme des Nations Unies et par les organes de surveillance des
institutions spécialisées, conformément 3 leur mandat.

52. La Conférence mondiale sur les droits de l‘homme reconnait 1’importance
du réle joué par les organisations non gouvernementales dans la mise en oeuvre
effective de tous les instruments internationaux relatifs aux droits de
1‘homme et, en particulier, de la Convention relative aux droits de l’enfant.

§3. . La Conférence mondiale sur les droits de l’'homme recommande que le Comité
des droits de l’enfant, avec le concours du Centre pour les droits de 1‘homme,
scit doté des moyens voulus pour s’acquitter sans retard et efficacement de
son mandat, compte tenu en particulier, du fait qu‘un nombre sans précédent
d‘ttats ont ratifié la Convention et présenté des rapports.

S. Droit de ne pas étre torturé

54. La Conférence mondiale sur les droits de l‘homme se félicite que de
nombreux Etats Membres aient ratifié la Convention contre la torture et autres
peines ou traitements cruels, inhumains ou dégradants, et encourage tous les
autres Etats Membres 3 ratifier rapidement cet instrument.

55. La Conférence mondiale sur les droits de l’'homme souligne que l‘une des
vioclations les plus atroces de la dignité humaine est l‘’acte de torture, qui a
pour conséquence d’‘cter sa dignité a la victimec et de porter atteinte a sa
capacité de vivre et de poursuivre ses activités normalement.

56. La Conférence mondiale sur les droits de l‘’homme réaffirme que,
conformément au droit en la matiére et au droit humanitaire, le droit de ne
pas étre soumis a la torture est un droit qui doit étre protégé en toutes
circonstances, notamment en temps de troubles internes ou internationaux ou de
conflits armés.

57. La Conférence mondiale sur les droits de 1’'homme demande donc instamment
3 tous les Etats de mettre immédiatement fin & la pratique de la torture et
d‘éliminer 4 jamais ce fléau en donnant pleinement effet & la Déclaration
universelle des droits de l‘homme ainsi qu‘aux conventions pertinentes, et en
"renforgant si nécessaire les mécanismes existants. Elle appelle tous les Etats
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3 coopérer pleinement avec le Rapporteur spécial sur la question de la torture
dans l'accomplissement de son mandat.

13

s8. Il faudrait veiller spécialement 3 assurer le respect universel et _
l’application effective des "Principes d‘éthique médicale applicables au rdle
du personnel de santé, en particulier des médecins, dans la protection des
prisonniers et des détenus contre la torture et les autres peines ou
traitements cruels, inhumains ou dégtadants', adoptés par l’Assemblée générale
des Nations Unies.
S9. La Conférence mondiale sur les droits de l°‘homme souligne qu’il importe
de prendre des mesures concrétes supplémentaires, dans le cadre de :
l‘Organisation des Nations Unies, en vue de fournir une assistance aux
victimes de la torture et de leur assurer des moyens plus efficaces de
' réadaptation physique, psychologique et sociale. Il faudrait, en toute
priorité, fournir les ressources nécessaires 3 cet effet, notamment grace a
des contributions additionnelles au Fonds de contributxons volontaires des
Nations Unxes pour les victimes de la torture.

60. Les Etats devraient abroger les lois qui assurent, en fait, 1l‘impunité
aux personnes responsables de violations graves des droits de 1‘’homme telles
que les actes de torture, et ils devraient poursuivre les auteurs de ces
violations, asseyant ainsi la légalité sur des bases solides.

61. La Conférence mondiale sur les droits de 1‘homme réaffirme que les
efforts tendant 3 éliminer la torture devraient, avant tout, é&tre centrés sur
la prévention et, en conséquence, elle demande que soit rapidement adopté le
Protocole facultatif se rapportant & la Convention contre la torture et autres
peines ou traitements cruels, inhumains ou dégradants, protocole qui vise a
mettre en place un systéme préventif de visites réguliéres sur les lieux de

détention.

Disparitions forcées

62. La Conférence mondiale sur les droits de l’homme, se félicitant de
l’adoption par l’Assemblée générale de la Déclaration sur la protection de
toutes les personnes contre les disparitions forcées, appelle tous les Etats a
prendre les mesures appropriées, législatives, administratives, judiciaires ou
autres, pour prévenir, éliminer et sanctionner les actes conduisant & des
disparitions forcées. Elle réaffirme que les Etats ont le devoir, en toutes
circonstances, de faire procéder a des enquétes dés qu‘il y a des raisons de
penser qu‘une disparition forcée s’est produite dans un territoire placé sous
leur juridiction. Si les faits sont vérifiés, les auteurs doivent étre
poursuivis. .

6. Droits des personnes handicapées

63. La Conférence mondiale sur les droits de 1’homme réaffirme que les droits
de l’homme et les libertés fondamentales sont tous universels et, de ce fait,
s’appliquent sans réserve aucune aux personnes souffrant d’incapacités. Tous
les étres humains naissent égaux et ont les mémes droits & la vie et au
bien-étre, i l'éducation et au travail, 3 une vie indépendante et A une
participation active i tous les aspects de la vie en société. Toute forme de
discrimination directe, tout traitement discriminatoire 4 l’encontre d’une
personne handicapée, constitue donc une violation des droits de celle-ci.
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La Conférence demande aux gouvernements, le cas échéant, d‘’adopter des lois ou

de modifier les textes existants de maniére a assurer aux personnes
handicapées la jouissance de tous leurs droits.

64. Les personnes handicapées doivent trouver place partout. Il faudrait leur
garantir des chances égales en éliminant tous les obstacles qu’ils

rencontrent, tant d‘ordre physiques ou financier que social ou psychologique,
qui restreignent ou empéchent leur pleine participation i la vie en société.

65. Se référant au Programme d’action mondial concernant les personnes
handicapées, adopté par l’Assemblée générale 3 sa trente-septiéme session,
la Conférence mondiale sur les droits de l‘homme invite l’Assemblée générale

et le Conseil économique et social 3 adopter, a leurs sessions de 1993, le
projet de régles pour l’égalisation des chances des personnes handicapées.

‘C. Coopération, développement et renforcement des droits de 1’homme

66. La Conférence mondiale sur les droits de 1l’homme recommande de donner la

priorité a une action nationale et internationale visant 3 promouvoir la
démocratie, le développement et les droits de l1’homme.

67. L’accent devrait étre mis spécialement sur les mesures propres i
contribuer & la création et au renforcement d’institutions ayant des activités
en rapport avec les droits de 1’'homme, au renforcement d‘une société civile
pluraliste et & la protection des groupes qui ont été rendus vulnérables. A ce
propos, l'assistance apportée aux gouvernements qui le demandent pour la tenue
d’élections libres et réguliéres, notamment l‘’assistance concernant les
aspects des élections touchant les droits de l’homme et l’information du
public sur le processus électoral, revét une importance particuliére. Est
également importante l’assistance a fournir pour consolider la légalité,
promouvoir la liberté d’expression et mieux administrer la justice, et pour
assurer véritablement la participation de la population & la prise des
décisions. ’ '

68. La Conférence mondiale sur les droits de l’homme souligne qu‘’il est
nécessaire que le Centre pour les droits de 1’homme mette en oeuvre des
activités renforcées de services consultatifs et d’assistance technique.

Il devrait fournir aux Etats qui le demandent une assistance portant sur des
questions précises en matiére de droits de 1‘homme, notamment en ce qui
concerne 1’établissement des rapports que ceux-ci sont tenus de présenter en
vertu des instruments conventionnels et l’application de plans d’action .
cohérents et complets visant 3 promouvoir et protéger les droits de 1’homme.
Ces programmes devraient comporter un élément de renforcement des institutions
qui défendent les droits de l’'homme et la démocratie, de protection juridique
des droits de 1’homme, de formation des fonctionnaires et autre personnel et
d’éducation et d’information du grand public en vue de promouvoir le respect
des droits de 1‘’homme.

69. La Conférence mondiale sur les droits de l‘’homme recommande vivement la
mise sur pied, dans le cadre du systéme des Nations Unies, d‘un programme
global visant a aider les Etats d@ établir et renforcer des structures
nationales de nature 3 influer directement sur l‘observation générale des
droits de l’homme et sur le maintien de la légalité. Ce programme, qui doit
étre coordonné par le Centre pour les droits de l‘homme, devrait permettre de

fournir, & la demande des gouvernements intéressés, un appui technique et
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financier aux projets nationaux portant sur la;réforme des établissements
pénitentiaires et correctionnels, la formation théorique et pratique des
avocats, des juges et des agents des forces de sécurité en matiére de droits
de l‘homme, et dans toute autre sphére d’activités contribuant au bon’ ‘ h
fonctionnement d‘une société de droit. Au titre de ce programme, les Etats
devraient pouvoir bénéficier d’une assistance dans l’application de plans .

" d’action visant 3 promouvoir et protéger les droits de 1l‘’homme.

70. La conférence mondiale sur les droits de l’homme prie le Secrétaire
général de l1°’Organisation des Nations Unies de présenter 3 l’Assemblée
générale des Nations Unies diverses options touchant la création, la
structure, le mode de fonctionnement et le financement du programme proposé.

71. La Conférence mondiale sur les droits de l‘homme recommande que chaque
Etat examine s8‘il est souhaitable d’élaborer un plan d‘’action national
prévoyant des mesures par lesquelles il améliorerait la promotion et la
protection des droits de 1‘homme. '

72. La Conférence mondiale sur les droits de l‘homme réaffirme que le droit
universel et inaliénable au développement, tel qu‘’il est établi par la
Déclaration sur le droit au développement, doit se concrétiser dans la
réalité. A cet égard, elle se félicite de la création par la Commission des
. droits de l‘homme d‘un Groupe de travail thématique sur le droit au
développement et demande instamment que celui-ci, en consultation et en
coopération avec d’autres organes et institutions du systéme des _
Nations Unies, formule rapidement, pour les soumettre dés que possible A
l’examen de 1’Assemblée générale, des mesures globales et efficaces visant
d éliminer les obstacles 3 la mise en oceuvre et 3 la concrétisation de la
Déclaration sur le droit au développement et recommande des moyens qui
favorisent la réalisation de ce droit dans tous les Etats.

73. La Conférence mondiale sur les droits de 1l’homme recommande de donner aux
organisations non gouvernementales et autres organisations locales, dont le
développement ou les droits de l‘homme sont le champ d‘’action, les moyens de
jouer un rdle majeur aux échelons national et international dans le débat, et
les activités de mise en oceuvre du droit au développement et, aux cdtés des
gouvernements, dans la coopération au service du développement, sous tous les
aspects pertinents.

74. La Conférence mondiale sur les droits de 1’homme demande instamment aux
gouvernements et aux organismes et institutions compétents d‘accroitre
sensiblement les ressources consacrées 3 la mise en place de systémes
juridiques foncticnnels de protection des droits de l‘hommc ¢t au renforcement
des institutions nationales actives dans ce domaine. Les organismes de
coopération pour le développement devraient étre conscients des relations
d‘’interdépendance entre développement, démocratie et droits de 1l’homme, chacun
de ces éléments contribuant 3 renforcer l’autre. La coopération devrait é&tre
fondée sur le dialogue et la transparence. La Conférence demande &galement que
soient adoptés des programmes globaux, notamment que soient mises en place des
banques de données sur les ressources et le personnel compétent, en vue de
renforcer l’état de droit et les institutions démocratiques.

75. La Conférence mondiale sur les droits de l’homme encourage la Commission
des droits de 1l’homme A poursuivre, en coopération avec le Comité des droits
économiques, sociaux et culturels, 1l‘étude de protocoles facultatifs se
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rapportant au Pacte international relatif aux droits économiques, sociaux et
culturels.

76. La Conférence mondiale sur les droits de l’homme recommande d‘accroitre
les ressources consacrées au renforcement ou 4 l°établissement d’arrangements
régionaux pour la promotion et la protection des droits de l’homme, dans le
cadre des programmes de services consultatifs et d‘assistance technique du
Centre pour les droits de l’homme. Les Etats sont encouragés a demander, a
cette fin, une assistance sous forme d’ateliers, séminaires et échanges
d’informations, au niveau régional et sous-régional, destinés i renforcer les
arrangements régionaux pour la promotion et la protection des droits de
l'homme conformément aux normes universelles en la matiére énoncées dans les
instruments internationaux pertinents. '

77. La Conférence mondiale sur les droits de l’homme appuie toutes les
mesures prises par l’Organisation des Nations Unies et ses institutions
spécialisées compétentes pour assurer la protection et la promotion effectives
des droits syndicaux, conformément aux dispositions du Pacte international
relatif aux droits éconociques, sociaux et culturels, et des autres
instruments internationaux pertinents. Elle demande 3 tous les Etats de
s‘acquitter pleinement des obligations qui leur incombent & cet é&gard en vertu
des instruments internationaux. :

D. Education en matiére de droits de 1l‘homme

78. La Conférence mondiale sur les droits de l'homme estime que .1°‘é&ducation,
la formation et l‘’information en la matiére sont indispensables a
l’instauration et & la promotion de relations intercommunautaires stables et
harmonieuses, ainsi qu’d la promotion de la compréhension mutuelle, de la
tolérance et de la paix.

79. Les Etats devraient s‘efforcer d‘’éliminer l‘analphabétisme et orienter
l’éducation vers le plein épanouissement de la personne et le renforcement du
respect des droits de l‘homme et des libertés fondamentales. La Conférence
mondiale sur les droits de l°‘homme invite tous les Etats et institutions a
inscrire les droits de 1 homme, le droit humanitaire, la démocratie et la
primauté du droit au programme de tous les établissements d‘enseignement, de
type classique et autre.

80. L‘éducation en matiére de droits de l’homme devrait porter sur la paix,
la démocratie, le développement et la justice sociale, comme prévu dans les
instruments internationaux et régionaux relatifs aux droits de l'homme, afin
de susciter une compréhension et une prise de conscience qui renforcent
1l’engagement universel en leur faveur.

81. Tenant compte du Plan d‘action mondial adopté en mars 1993 par le Congrés
international sur l’éducation en matiére de droits de 1l’'homme et de démocratie
tenu sous les auspices de 1‘UNESCO et d’autres textes relatifs aux droits de
1l'homme, la Conférence mondiale sur les droits de l’homme recommande aux Etats
d‘’élaborer des programmes et des stratégies spécifiques pour assurer le plus
largement possible une éducation en la matiére et la diffusion de
1’information auprés du public, compte tenu en particulier des bescins des
femmes a cet égard.
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82.- Les gouvérnements, avec le concours d‘organisations
xntergouvernementales, a’ institutxons nationales et d'organxsations non
gouvernementales devraient susciter une prise de conscience accrue des droits
de l‘homme et de la nécessité d’une tolérance mutuelle. La Conférence mondiale
sur les droits de l’homme souligne combien il importe de renforcer la Campagne
mondiale d’information sur les droits de l‘homme menée par 1’Organisation des
Nations Unies. Les pouvoirs publics devraient lancer des programmes
d’éducation aux droits de l‘'homme, les soutenir et assurer la diffusion de

- 1’information dans ce domaine. Les services consultatifs et les programmes
d’assistance technique du systéme des Nations Unies devraient &tre en mesure
de répondre immédiatement aux demandes des Etats touchant l‘éducation et la
formation en la matiére, ainsi que l’enseignement spécifique des normes
énoncées dans les instruments internationaux relatifs aux droits de l’homme et
dans le droit humanitaire et leur application 3 des groupes donnés tels que
les forces armées, les responsables de 1l'application des lois, le personnel de
la police et les spécialistes de la santé. Il faudrait envisager de proclamer
une décennie des Nations Unies pour l’éducation en matiére de droits de
l1’homme afin de promouvoir, d‘encourager et de mettre en relief ce type
d’activités.

E. Méthodes de mise en oceuvre et de surveillance

83. La Conférence mondiale sur les droits de l’homme prie instamment les
gouvernements d’incorporer les normes énoncées dans les instruments
internationaux en la matiére dans leur législation interne et de renforcer les
structures et institutions nationales et les organes de la société qui jouent
un rdle dans la promotion et la sauvegarde des droits de 1l’homme.

84. La Conférence mondiale sur les droits de l’homme recommande le
renforcement des activités et des programmes des Nations Unies destinés a
répondre aux demandes d‘assistance des Etats qui souhaitent créer ou renforcer
leurs propres institutions nationales de promotion et de protection des droits
de 1°’homme.

85. La Conférence mondiale sur les droits de 1l’homme est aussi favorable au
renforcement de la coopération entre les institutions nationales de promotion
et de protection des droits de l’homme, en particulier au moyen d’échanges
d’information et d’expérience, ainsi que de la coopération avec les
organisations régionales et 1’Organisation des Nations Unies.

86. La Conférence mondiale sur les droits de l’homme recommande vivement a
cet égard que les représentants des institutions nationales de promotion et de
protection des droits de 1'homme tiennent péricdiquement des réunions sous les
auspices du Centre pour les droits de l’homme afin d’examiner les moyens
d‘améliorer leurs mécanismes et de partager leur expérience.

87. La Conférence mondiale sur les droits de 1’homme recommande aux organes
créés en vertu de traités relatifs aux droits de l‘’homme, aux réunions des
présidents de ces organes et aux réunions des Etats parties de continuer a
prendre des mesures pour coordonner les multiples obligations imposées aux
Etats en matiére de rapports et harmoniser les directives pour 1’é&tablissement
des rapports qu’ils doivent soumettre en vertu de chaque instrument et voir si
en leur donnant, comme on 1l’a suggéré, la possibilité de faire rapport en un
seul document sur la maniére dont ils respectent les obligations auxquelles
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ils.ont souscrit, on n‘accroitrait pas lrefficacité et 1l/utilité de cette
procédure.

88. La Conférence mondiale sur les droits de 1’homme recommande aux Etats
parties aux instruments internationaux relatifs aux droits de 1’homme, &
1’Assemblée générale et au Conseil économique et social d‘envisager d‘’examiner
les organes créés en vertu de traités dans le domaine considéré et les
différents mécanismes thématiques et procédures en vue d’en accroitre
l’efficacité et 1°utilité grace & une meilleure coordination en tenant compte
de la nécessité d’éviter les doubles emplois et les chevauchements de mandats
et de taches.

89. La Conférence mondiale sur les droits de l‘homme recommande de poursuivre
l'effort d'amélioration du fonctionnement, notamment des taches de
surveillance, des organes conventionnels en tenant compte des multiples
propositions avancées & ce sujet et, en particulier, de celles de ces organes
mémes et de celles des réunions de leurs présidents. Il faudrait encourager
aussi l‘’approche nationale globale adoptée par le Comité des droits de
l’enfant. ’

90. La Conférence mondiale sur les droits de 1‘homme recommande aux Etats
parties aux instruments créés en vertu de traités en la matiére d’envisager
d’accepter toutes les procédures facultatives de communication utilisables.

91. La Conférence mondiale sur les droits de l‘homme s’inquiéte de la
question de l’impunité des auteurs de violations des droits de l‘homme et
appuie les efforts que déploient la Commission des droits de l‘’homme et la
Sous-Commission de la lutte contre les mesures discriminatoires et de la
protection des minorités pour examiner tous les aspects de ce probléme.

92. La Conférence mondiale sur les droits de l'homme recommande que la
Commission des droits de l‘homme examine la possibilité de mieux appliquer,
aux plans international et régional, les instruments en vigueur en la matiére

et encourage la Commission du droit international & poursuivre ses travaux sur
la question de la création d‘une cour criminelle internationale.

93., La Conférence mondiale sur les droits de 1’homme demande instamment aux
Etats qui ne l'ont pas encore fait d’adhérer aux Conventions de Genéve de 1949
et aux Protocoles s’y rapportant et de prendre toutes les mesures appropriées
au plan national, y compris des mesures législatives, pour en assurer la
pleine application.

94. La Conférence mondiale sur les droits de 1‘homme recommande que soit
rapidement achevé et adopté le projet de déclaration sur le droit et la
responsabilité des individus, groupes et organes de la société de promouvoir
et de protéger les droits de l‘homme et les libertés fondamentales
universellement reconnus.

95. La Conférence mondiale sur les droits de 1’homme souligne qu‘’il importe
de préserver et de renforcer le systéme de procédures spéciales : rapporteurs,
représentants, experts et groupes de travail de la Commission des droits de
l1’homme et de la Sous-Commission de la lutte contre les mesures
.discriminatoires et de la protection des minorités, afin de leur permettre de
remplir leurs mandats dans tous les pays du monde, en leur fournissant les
ressources humaines et financiéres nécessaires. Des réunions périodiques
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devraient permettre d‘harmoniser et de rationaliser le fonctionnement de ces
procédures et mécanismes. L‘entiére coopératxon de tous les Etats est demandée
A cet égard.

96. La Conférence mondiale sur les droits de l‘’homme recommande que
1’Organisation des Nations Unies joue un rdle plus actif pour ce qui est de
promouvoir et de protéger les droits de l‘homme et d’assurer le plein respect
du droit humanitaire international dans toutes les situations de conflit armé,
conformément aux objectifs et principes de la Charte des Nations Unies.

97. Reconnaissant l‘importance d‘une composante droits de 1’homme dans
‘certains arrangements concernant les opérations de maintien de la paix de
1°ONU, la Conférence mondiale recommande que le Secrétaire général tienne
compte de l’‘expérience et des capacités en matiére de présentation de rapports
du Centre pour les droits de l‘homme et des mécanismes de protectxon de ces
droits, en conformité avec la Charte des Nations Unies.

98. Pour renforcer la jouissance des droits éconcmiques, sociaux et
culturels, il faudrait envisager de nouvelles approches, par exemple un
systéme d‘'indicateurs pour évaluer les progrés accomplis dans la réalisation
des droits énoncés dans le Pacte international relatif aux droits économiques,
sociaux et culturels. Il doit y avoir un effort concerté pour assurer la
reconnaissance des droits économiques, sociaux et culturels aux niveaux
national, régional et international.

F. Suivi de la Conférence mondiale

99. La Conférence mondiale sur les droits de l‘homme recommande i 1‘Assemblée
générale, 3 la Commission des droits de l'homme et aux autres organes et
organismes des Nations Unies qui s’occupent des droits de 1'homme d’'étudier
les moyens d‘’assurer l‘application, sans tarder, des recommandations figurant
dans la présente Déclaration, y compris la possibilité de proclamer une
Décennie des Nations Unies pour les droits de l‘’homme. Elle recommande en
outre a4 la Commission des droits de 1‘homme d‘’évaluer chaque année les progrés
réalisés en ce sens. '

100. La Conférence mondiale sur les droits de l‘homme prie le Secrétaire
général de l‘’Organisation des Nations Unies d‘inviter, & l'occasion du
cinquantiéme anniversaire de la Déclaration universelle des droits de 1‘'homme,
tous les Etats, tous les organes et organismes des Nations Unies qui
s'occupent des droits de l°’homme & lui rendre compte des progrés réalisés dans
l’application de la présente Déclaration et de présenter un rapport

de la Cmeission des droits de l'homme et du Conseil économique et social. Les
institutions régionales et, 8’il y a lieu, nationales pour les droits de
1l’homme ainsi que les organisations non gouvernementales peuvent également
faire part au Secrétaire général de l‘’Organisation des Nations Unies de leurs -
vues sur les résultats obtenus quant & l’application de la présente _
Déclaration. Il faudrait s‘attacher, en particulier, a évaluer dans quelle
mesure on s‘est rapproché de l’objectif de la ratification universelle des
traités et protocoles internationaux relatifs aux droits de 1‘homme, adoptés
dans le cadre du systéme des Nations Unies.
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Madam Chairperson,

My delegation is pleased to have the opportunity to speak on this agenda item
before the Main Committee of the World Conference on Human Rights.

Our remarks focus on international activities and standards for indigenous'
people:

- firstly, the Canadian Delegation has stressed in all preparatory meetings for
the World Conference that since 1993 is the International Year of the World’s
Indigneous People, it would be most fitting that the World Conference give
particular recognition to indigenous matters;

- secondly, discussions of indigenous issues within forums of the United
Nations are at a very important juncture. Consideration should be given to
possible directions which may guide discussions at this and other forums in the
near future;

- thirdly, Canada considers it is important that some of the recommendations
coming forward from the Non-Governmental Organization (NGO) forum
merit our immediate consideration.

Since it was established in 1982, the United Nations Working Group on
Indigenous Populations (WGIP) has been a focal point for indigenous people to
inform the global community of their situations. In preparing a draft Declaration on
Indigenous Rights, the WGIP is addressing a number of important and often difficult
issues dealing with the rights of indigenous people within the context of universal
human rights. As part of this, it has considered collective rights for indigenous
people as well as individual rights.

The Canadian Government as well as many indigenous representatives from
Canada have been active in presenting views to the members of the WGIP. We have
been able to draw on wide experiences with indigenous issues in Canada. For
example, in the past few years there have been major efforts within Canada aimed
at: constitutional recognition of aboriginal self-government; recommending solutions
to aboriginal issues developed by the Royal Commission on Aboriginal Peoples;
legislation for negotiated arrangements for self-government with aboriginal
communities; completing major land claims agreements (eg. 350,000 kilometres for
one settlement in the eastern Arctic); negotiation of a new territorial government in
the eastern Arctic, where a majority of residents are Inuit. Indeed, with legislation
which was passed two weeks ago, the political map of Canada is being redrawn. All
of the above have as a central purpcse: the transfer to the aboriginal peoples of
Canada of increased responsibility for planning and managing their own affairs
within Canada.
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At the last session of the WGIP, Canada proposed on the issue of self-
determination:

- preambular wording supporting the principle of a right of any peoples to
self-determination which otherwise satisfy the criteria established at
mtematlonal law or through human nghts instruments;

- wordmg for an operative paragraph for a concept of indigenous autonomy or
self-determination which would recognize the necessary interrelationship with
the jurisdictions of the states within which they reside.

It is expected now that the draft Declaration will be forwarded from the WGIP in
1993 to the Commission on Human Rights (CHR). Canada is of the view that there
should be a separate agenda item on indigenous matters at the CHR to give
consideration to this document. Canada supports the full participation of indigenous
representatives in the review of the draft declaration by member statcs, as they do
now in the WGIP.

Canada sees a continuing role for the WGIP. We would envisage extending
its mandate as a continuing forum for the review of developments and provision of
advice on indigenous concerns to the Sub-commission and the Commission. If the :
work at the Commission and the WGIP are to be effective, it is essential that some of
any increased resources allocated to the Centre for Human Rights should be made
available to support this work.

Indigenous groups from Canada and the Canadian government were very
much involved in the development of proposals and resolutions for the International
Year of the World’s Indigenous People. The overall objective for this International
Year is to raise the profile of indigenous issues throughout the world and to promote
greater uuderstandmg and a worldwide commitment to action. -

The expectatxons whxch many held for the International Year have not been
achieved. Canada will be giving consideration to the proposal to build on the
International Year with the proclamation of an international decade, provxdmg it can
be designed to result in real benefits to indigenous people.

Possible elements- for a plan of actlon might include:

- progress in the adoption of the draft Declaration on Indigenous Rights.
Agreement by the world community on a set of standards on indigenous rights
would be an important achievement;
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- consistent with the resolutions for the International Year, special emphasis

should be placed on the role of international development agencies. The

ot development bodies of the UN system ought to factor indigenous programs
into their planning and budgetary cycles, with involvement of indigenous
representatives in the planning, implementation and evaluation of
programmes;

- special account should be taken of the need to protect and promote the rights
of indigenous women as part of measures to bring about changes for
indigenous people worldwide;

- finally, the reports of the special rapporteurs regarding indigenous situations
as well as the views of indigenous people themselves should help guide the
development of future activities.

Madam Chairperson,

Canada welcomes this opportunity to speak on the development of universally
agreed standards for indigenous rights as well as offer suggestions for appropriate
United Nations activities and mechanisms on indigenous matters.

I might add, Madam Chairperson, that indigenous representatives are
concerned that many of their recommendations will not be reflected in the final
documents of this conference. Whatever the statements of principles and action plan
adopted by this conference, it is important to recall that other forums are available
to deal with these recommendations. Next month, for example, the WGIP will be
meeting to consider standards and other developments. Thus the recommendations
brought forward to this conference can find further expression and action.

Thank you.
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'Madame la présidente, la délégation du Canada est heureuse de
prendre la parole sur le point de l‘ordre du jour actuellement
3 1’étude devant la Grande Commission de la Conférence mondiale
sur les droits de l1l‘'homme.

Nos observations porteront sur les activités et les normes
internationales destinées aux populations autochtones}:

- Premiérement, la délégation canadienne a souligné, a
“toutes les réunions préparatoires de la Conférence, qu’il
serait tout & -fait—indiqué- d’accorder- une.. attention
particuliére aux affaires autochtones & la Conférence,
puisque 1993 est 1l’'Année internationale des populations
autochtones.

- Deuxiémement, les forums des Nations Unies se trouvent &
un tournant trés important dans la discussion des dossiers
autochtones. Il y aurait lieu dés lors de se pencher sur
les différentes orientations que 1l‘on pourrait donner aux
débats de la Conférence et des prochains forums.

- Troisiémement, le Canada juge important que certaines des
recommandations présentées lors du Forum des organisations
non gouvernementales retiennent dés maintenant notre
attention.

Depuis sa création, en 1982, 1le Groupe de travail sur les
populations autochtones des Nations Unies permet aux Autochtones
de renseigner le monde sur leur situation. Dans le cadre du
projet de déclaration sur les droits des Autochtones, le Groupe
de travail se penche sur des points importants et souvent
difficiles des droits des populations autochtones dans le
contexte des droits universels de la personne. Cet exercice l'a
amené & examiner tant les droits collectifs que les droits
individuels des populations autochtones.

Les représentants du Gouvernement du Canada ainsi que des
populations autochtones ont fait valoir certains points de vue
aux membres du Groupe de travail. Nous avons pu profiter a cette
fin de notre vaste expérience des questions autochtones, née des
efforts . considérables que nous avons déployés ces derniéres
années pour reconnaitre 1l‘’autonomie gouvernementale des
Autochtones dans la Constitution, pour recommander les solutions
proposées par la Commission royale sur les peuples autochtones,
pour entériner les arrangements négociés en matiére d’autonomie
gouvernementale avec les communautés autochtones, pour parachever
les accords relatifs aux grandes revendications territoriales (il
s’agit dans un cas de 350 000 kilométres dans 1l’Est de
1’Arctique), et pour négocier 1la création d‘un nouveau
gouvernement territorial -dans 1'Est de 1’Arctique, ol les
résidents sont en majorité Inuit. A ce propos, la loi adoptée
il y deux semaines redessine la carte politique du Canada.
Toutes ces initiatives convergent vers le méme but: permettre aux
populations autochtones du Canada de prendre une plus grande part
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i la planification et 34 la gestion de leurs affaires au Canada.

Lors de la derniére session du Groupe de travail, le Canada a
proposé ce  qui. suit “au regard de  la question de
1’autodétermination : S L

- un préambule dont le libellé appuie le principe du droit
a l’autodétermination de tout peuple satisfaisant par
ailleurs aux critéres établis par le droit intermational ou
les instruments relatifs aux d.ro:.ts de la personne,

- la formulation d'u.n dispositif sur le concept de
1l’autonomie ocu de l‘autodétermination ol il est fait état
de la relation qui doit exister entre les: Aut:ocht:ones et
les Etats dans lesquels ils résident.

Le Groupe de travail devrait soumettre son projet de déclaration
d la Commission des droits de l’homme en 1993. Le Canada est
d’avis qu’un point distinct de l’ordre du jour des travaux de la
Commission devrait é&tre consacré aux questions autochtones afin
de permettre l’examen de ce document. Le Canada est favorable
d la pleine participation des représentants autochtones a
1‘examen du projet de déclaration par les Etats membres, comme
c’est présentement le cas au sein du Groupe de travail.

Le Canada est aussi d’avis que le réle du Groupe de travail a
encore un rdle a jouer et qu’il y aurait lieu d’en faire un forum
permanent chargé de suivre la situation et de conseiller la
Commission et la Sous-Commission sur les questions autochtones.
Pour que le travail de la Commission et du Groupe de travail soit
efficace, il est essentiel qu’une partie des nouvelles ressources
affectées au Centre pour les dro:.t:s de l’homme serve a ce
travail.

Les groupes aut:ocht:ones du Canada et le gouvernement canadien ont
grandement contribué & 1l’élaboration de propositions et de
résolutions pour 1l‘’Année internationale des populations
autochtones. L’‘cbjectif global de l’Année internationale est de
mieux faire connaitre et comprendre les questions autochtones
dans le monde et d’amener la communauté mondiale 3 agir.

Les attentes de nombreuses personnes a 1l’égard de 1l‘Année
internationale ont é&té dégues. Le Canada examinera la
proposition visant 34 donner suite 3 l’Année internationale en
proclamant une Décennie internationale, 3 condition qu‘un tel
geste se traduise par des gains réels pour les populat::.ons
autochtones. ,

Le plan d’action péurrait comprendre les éléments suivants :

- réaliser des progrés dans l’adoption d‘un projet de
déclaration sur les droits des Autochtones; un grand pas
serait franchi si l’on s’entendait au sein de la communauté
internationale sur une série de critéres rég:.ssant: les
droits autochtones;
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- mettre l’accent sur le r8le des organismes internationaux
de développement conformément aux résolutions adoptées pour
l’Année internationale. Les organes de développement de
1’ONU devraient prévoir des programmes autochtones dans
leurs cycles de planification et de prévibsions budgétaires,
et faire participer des représentants autochtones a la
planification, 3 la mise en oeuvre et 3 l’évaluation des
programmes;

- tenir compte de la nécessité de protéger et de promouvoir
les droits des femmes autochtones dans le cadre des mesures
visant d& améliorer la situation des populations autochtones
d travers le monde;

- en dernier lieu, prendre en considération les comptes
rendus des rapporteurs spéciaux concernant la situation des
Autochtones, de méme que les points de vue des populations
autochtones elles-mémes, au moment d’'élaborer des
activités. :

Madame la Présidente, le Canada est heureux de pouvoir aborder
la question des normes universelles en ce qui a trait aux droits
des populations autochtones et de formuler des suggestions quant
aux activités et aux mécanismes des Nations Unies 1liés aux
questions autochtones.

Permettez-moi d’ajouter, Madame 1la Présidente, que les
représentants autochtones craignent que nombre de leurs
recommandations ne figurent pas dans les documents finals de la
Conférence. Quels que soient les énoncés de principe et le plan
d’action adoptés par les participants @ cette conférence, il est
important de rappeler qu’il existe d‘autres forums ol ces
recommandations pourront étre examinées. Le mois prochain, par
exemple, le Groupe de travail se réunira pour étudier la question
des normes ainsi que d’'autres éléments nouveaux. Il sera donc
possible d’examiner plus 3 fond les recommandations soumises a
la Conférence et de leur donner suite.

Je vous remercie.
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2. Expresses its appreciation to the Centre for Social Development and
13
Humanitarian Affairs of the Secretariat for its efforts to coordinate and

supervise the implementation of the World Programme of Action concerning

Disabled Persons; .
3. Appeals to Member States to highlight the observance of the

International Day of Disabled Persons on 3 December every year with a view to

the achievement of the full and equal enjoyment of human rights and

participation in society by persons with disabilities;
4. Welcomes the establishment of a Ministers’ Working Group and the

decision taken as the result of its initial meeting, held in Paris on
19 January 1993, to create an international mechanism for ministers to promote

cooperation and international exchange with respect to the status of persons

with disabilities;
S. Also welcomes the adoption by the Commission on Social Development

at its thirty-third session of the standard rules on the equalization of
opportunities for disabled persons; ‘

6. Encouraqes States to implement the standard rules on the
equalization of opportunities for disabled persons as an essential element in
the full integratioh into society of persons with disabilities;

7. Reiterates the invitation to the human rights treaty bodies,
notably the Committee on Economic, Social and Cultural Rights and the Human
Rights Committee, to monitor the compliance of States with their commitments
under the relevant human rights instruments in order to ensure the full

enjoyment of those rights by disabled persons.

S7th meeting
S March 1993

{Adopted without a vote. See chap. XIX.]

1993/30. International Year of the World‘’s Indigenous People, 1993
The Commission on Human Rights,

Bearing in mind that one of the purpoées of the United Nations, as set
forth in the Charter, is the achievement of international cooperation in
solving international problems of an economic, social, cultural or
humanitarian character, and in promoting and encouraging respect for human

rights and for fundamental freedoms for all without discrimination as to race,

sex, language or religion,
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Recognizing the value and the diversity of cultures and the forms of
social organization of the world'svindigeﬁous pecople, '

Reiterating General Assembly resolution 45/164 of 18 December 1990, in
which the Assembly proclaimed 1993 as International Year of the World's
Indigenous People, with a view to ittengihening international cooberation for
the resolution of problems faced by indigenous communities in the areas,
inter alia, of human rights, the éﬂvitbnﬁent,'development, education and
health, recognizing and respecting their cultural heritage, o

Conscious of the need to improie the economic, social and cultural
situation of the indigenous people with full respect of their particularities
and their own initiatives, ‘

Welcoming General Assembly resolution 47/75 of 14 December 1992 in which
it proclaimed the International Year of the World’s Indigenous People, -

Appreciative of the contributions made to date to the Voluntary Fund for
the International Year opened by the Secretary-General, T

Noting the establishment of the Fund for the Development of the
Indigenous Peoples of Latin America aud.the Caribbean as one kind‘of support
sought for the objectives of the International Year, ‘

Mindful of proposals by representatives of indigenous people in support
of achiéving the objectives of the International Year,

1. Calls upon the United Nations system and Governments that have not
yet done so to develop policies in support of the objectives and the theme of

the International Year and to strengthen the institutional framework for their

implementation;
2. Recommends to all thematic rapporteurs, special representatives,

independent experts and working groups to pay particular attention, within the
framework of their mandates, to the situation of indigenous people;

3. Urges the Coordinator of the International Year to continue to
solicit actively the cooperation of specialized agencies; regional
commissions, financial and development institutions and other relevant
organizations of the United'Natiqns system for the promotion of the programme

of activities contained in the annex to General Assembly resolution 46/128 of

17 December 1991;
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4. Appeals to the specialized agencies, tebional commissions,
financial and development institutions and other relevant organizations of the
United Nations system to take into special account the needs of indigenous
people in their budgeting and in their programming;

5. Welcomes the recommendation in General Assembly resolution 47/75
of 14 December 1992 to reconvene from within existing rescurces, in the three
working days preceding the eleventh session of the Working Group on Indigenous
~ Populations, the technical meeting provided for in paragraph 8 of

General Assembly resoclution 46/128 with a view to concluding its deliberations
and finalizing its report;

‘ 6. Stresges the relevance for the solution of problemé faced by
indigencus communities of the recommendations contained in chapter 26 of
Agenda 21, .including their implementation, in the report of the United Nations

.cOnference on Environment and Development (A/CONF.151/26, vol. 1II);

7.  Also stregses that the governmental and intergovernmental
activities undertaken within the context of the Internatiocnal Year and beyond
should take fully into account the development needs of indigencus people,
their own particularities and initiatives and the need for making full use of
the contributions which indigenous communities can bring to sustainable

national development;
8. Notes that there is a continuing need to improve the availability

and the means of dissemination of socic-economic data relating to the
development needs of indigenous pecple and that the International Year should
contribute to enhancing and to facilitating the coordination capabilities of
Member States for collecting and analysing information in that area;

9.  Appeals to Governments, intergovernmental and non-governmental
organizations, as well as orgigizations of indigenous people, to contribute to
the Voluntary Fund for the Internaticnal Year opened by the Secretary-General;

10. Encourages the Preparatory Committee for the World Conference on
Human Rights at its fourth session to consider how issues pertinent to the
International Year could be addressed within the framework of the Conference,
including the substantive participation of indigenous people and the
Chairperson-Rapporteur of the Working Group on Indigencus Populations;

11. Luéhorizes the Chairperson-Rapporteur of the Working Group on
Indigenous Populations to represent the Working Group of the Sub-Commission at

the World Conference on Human Rights;



W

18

18

 E/CN.4/1993/L.11/Add.S
- page 23

12. Requests the Working Group'on Indigenous Populations to make its

A

. best efforts, at its eleventh session, and the Sub-Commission on Prevention of
Discrimination and Protection of Minorities, at its forty-fifth session, to

complete their consideration of the draft universal declaration of indigenous

rights and to submit their report to:the Commission on Human Rights at its
fiftieth session; 4 |

13. Requests the Coordinator, in the report to the General‘Assembly at
its forty-ninth session on the activities developed and the'tesulté achieved
within the context of the International Year, to include an account of the

response of the United Nations system to the needs of indigenocus people.

S7th meeting .
5 March 1993

{Adopted without a vote. See chap. XIX.]

1993/31. Regort'of the Working Group on Indigenous Populations of
the Sub-Commission on Prevention of Discrimination and

Protection of Minorities

The Commigssion on Human Rights,
Recalling Economic and Social Council resolution 1982/34 of 7 May 1982,

in which the Council authorized the Sub-Commission on Prevention of
Discrimination and Protection of Minorities to establish annually a working
group on indigenous populations with the mandate to review developments
pertaining to the promotion and protection of the human rights and fundamental
freedoms of indigenous people, giving special attention to the evolution of
standards concerning the rights of indigenocus people,

Recalling also its tesolution 1988/44 of 8 March 1988, in which it urggd
the Working Group on Indigenous Populations to intensify its efforts in
carrying out its plan of action and to continue the elaboration of .
international standards in this field,

Recalling further its resolutions 1990/62 of 7 March 1990, 1991/59 of
6 March 1991 and 1992/44 of 3 March 1992 in which it recommended to the
Economic and Social Council that the Working Group be authorized to meet for
10 wotking days for the purboae of intensifying its efforts to complete a
draft declaration on indigenous rights, and the pl#n contained in the
recommendations of the Workiné;croup (E/CN.4/Sub.2/1991/40, annex I) and in



1993/30. Année internationale des populations autochtones (1993)

La Commission des droits de l’'homme,

Sachant que 1l’un des buts des Nations Unies énoncés dans la Charte est de
réaliser la coopération internationale pour résoudre les problémes
jinternationaux de caractére économique, social, culturel et humanitaire et
pour promouvoir et encourager le respect des droits de l‘homme et des libertés
fondamentales pour tous sans distinction de race, de sexe, de langue ou de

religion,

Constatant la valeur et la diversité des cultures et des formes
d‘organisation sociale des populations autochtones,

Rappelant la résolution 45/164 de 1’Assemblée générale en date du 18
décembre 1990, dans laquelle l‘Assemblée a proclamé 1993 Année internationale
- des populations autochtones, en vue de renforcer la coopération internationale
afin de résoudre les problémes qui se posent aux communautés autochtones dans
des domaines tels que, notamment, les droits de 1l’homme, l’environnement, le
développement, 1’é&ducation et la culture, tout en reconnaissant et en
respectant leur patrimoine culturel,

Considérant qu‘il est nécessaire d‘améliorer la situation économique,
sociale et culturelle des populations autochtones en respectant pleinement
leurs particularités et leurs initiatives propres,

Accueillant avec satisfaction la résolution 47/75 de l’Assemblée
générale, en date du 14 décembre 1992, dans laquelle l‘’Assemblée a proclamé
1’Année internationale des populations autochtones,

Se_félicitant des contributions déja versées au Fonds de contributic-s
volontaires pour l‘Année internationale créé par le Secrétaire général,

Notant que la création du fonds pour le progrés des populations
autochtones d‘Amérique latine et des Caraibes constitue une contribution & la
réalisation des objectifs de 1l’Année internationale,

Ayant a l’esprit les propositions faites par des représentants des
populations autochtones a l‘’appui des objectifs de l1°’Année internationale,

1. Engage les organismes des Nations Unies et les gouvernements qui ne
l’ont pas encore fait a3 mettre au point des politiques pour appuyer les
objectifs et le théme de l‘Année internationale des populations autochtones et
a renforcer le cadre institutionnel de leur application;

2. Recommande & tous les rapporteurs chargés de questions thématiques,
représentants spéciaux, experts indépendants et groupes de travail d’accorder
une attention particuliére, dans le cadre de leur mandat, & la situation des

populations autochtones;
3. Prie instamment le Coordonnateur de l1‘Année internationale de

continuer & solliciter activement la coopération des institutions
spécialisées, des commissions régionales, des institutions financiéres et de
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développement et des autres organismes concernés des Nations Unies pour 1la -
réalisation du programme d‘activité énoncé dans l‘annexe a la résolution
46/128 de 1l°'Assemblée générale, en date du 17 décembre 1991;

4. Engage les institutions spécialisées, les commissions régionales,
les institutions financiéres et de développement et les autres organismes
concernés des Nations Unies & tenir tout particuliérement compte, lorsqu’ils
établissent leur budget et leurs programmes, des besoins des populations
autochtones; '

S. Se félicite du fait que 1‘Assemblée générale, dans sa résolution
47/75, a recommandé de reconvogquer, dans les limites des ressources
existantes, au cours des trois jours ouvrables précédant la onziéme session du
Groupe de travail sur les populations autochtones, la réunion technique prévue
au paragraphe 8 de la résolution 46/128 de 1’Assemblée pour gue le Groupe
conclue ses délibérations et arréte le texte de son rapport;

6. Souligne 1‘utilité, pour la solution des problémes rencontrés par
les communautés autochtones, des recommandations formulées au chapitre 26
d’Action 21, dans le rapport de la Conférence des Nations Unies sur -
l’environnement et le développement (A/CONF.151/26, vol. III), notamment de
l1application de ces recommandations;

7. Souligne_ également que les activités gouvernementales et
intergouvernementales entreprises dans le contexte de 1’Année internationale
et au-dela devraient prendre pleinement en considération les besoins de
développement des populations autochtones, les particularités et les
initiatives propres de ces populations et la nécessité de tirer pleinement
parti des contributions qu‘elles peuvent apporter & un développement national
durable;

8. Note qu’il y a constamment lieu d’améliorer la disponibilité et 1les
moyens de diffusion de données socio-économiques concernant les besoins de
développement des populations autochtones et que 1‘Année internationale
devrait contribuer a renforcer et faciliter la coordination des Etats Membres
pour la collecte et 1l’analyse d’informations dans ce domaine;

9. Fajit appel aux gouvernements, aux organisations
intergouvernementales et non gouvernementales, ainsi qu‘aux organisations de
populations autochtones, pour qu‘ils versent des contributions au Fonds de
contributions volontaires pour l‘Année internationale créé par le Secrétaire
général;

10. Encourage le comité préparatoire de la Conférence mondiale des
droits de 1’homme a examiner, a4 sa quatriéme session, la maniére dont les
questions concernant l’Année internationale pourraient étre traitées dans le
cadre de la Conférence, y compris le moyen d’assurer la participation concréte
a la Conférence de populations autochtones et du Président-Rapporteur du
Groupe de travail sur les populations autochtones de la Sous-Commission de 1la
lutte contre les mesures discriminatoires et de la protection des minorités;

11. Autorise le Président-Rapporteur du Groupe de travail sur les
populations autochtones a représenter le Groupe & la Conférence mondiale des

droits de 1 homme;

- 112 -



12. Prie le Groupe de travail sur les populations autochtones, en
n’épargnant aucun effort, 3 sa onziéme session, et la Sous-Commission, 3 sa
quarante-cinquiéme session, d‘achever l‘’examen du projet de déclaration
universelle des droits des populations autochtones et de présenter leur
rapport 3 la Commission des droits de l‘homme lors de sa cinquantiéme session;

13. Prie le Coordonnateur de 1l’Année internationale d’inclure dans le
rapport qu‘’il présentera a 1’‘Assemblée générale, 3 sa quarante-neuviéme
session, sur les activités mises au point et les résultats obtenus dans le
cadre de l1‘’Année internationale un compte rendu des mesures prises par les
organisations des Nations Unies pour faire face aux besoins des populations
autochtones.

57éme séance
5 mars 1993

[(Adoptée sans vote. Voir chap. XIX.]

1993/31. Rapport du Groupe de travail sur les populations autochtcnes
de la Soug-Commission de la lutte contre les mesures
discriminatoires et de la protection des minorités

La Commission des droits de 1‘’homme,

Rappelant la résolution 1982/34 du Conseil économique et social, en date
du 7 mai 1982, dans laquelle le Conseil a autorisé la Sous-Commission de la
lutte contre les mesures discriminatoires et de la protection des minorités
3 constituer annuellement un groupe de travail sur les populations autochtones
chargé de passer en revue les faits nouveaux concernant la promotion et la
protection des droits et des libertés fondamentales des peuples autochton-s,
en accordant une attention spéciale & l’évolution des normes concernant les
droits de ces peuples,

Rappelant €galement sa propre résolution 1988/44 du 8 mars 1988, par
laquelle elle a prié instamment le Groupe de travail sur les populations
autochtones d‘intensifier ses efforts dans l‘’exécution de son plan d’action et
de poursuivre l‘élaboration de normes internationales en la matiére,

Rappelant en outre ses résolutions 1990/62 du 7 mars 1990, 1991/5S
du 6 mars 1991 et 1992/44 du 3 mars 1992 dans lesquelles elle a recommandé
au Conseil é&conomique et social d‘autoriser le Groupe de travail a se réunir
pendant dix jours ouvrables afin d’intensifier ses efforts en vue de formuler
un projet de déclaration sur le droit des autochtones, ainsi que le plan prévu
par le Groupe de travail dans ses recommandations (E/CN.4/Sub.2/1991/40,
annexe I) et dans son rapport (E/CN.4/Sub.2/1992/33, chap. VI) pour mener a
leur terme les premiére et seconde lectures du texte du projet de déclaration,

Ayant examiné le rapport du Groupe de travail sur sa dixiéme session
(E/CN.4/Sub.2/1992/33 et Add.1l),
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account existing prograummes .and activities already undertaken by the Centre for

Human Rights:

4. Requests the Commission on Human Rights to remain actively seized of .
this Questiomn, with a view to further elaborating the cutlite of the propcsed

programne;

S. Decides to contimue its conecideration of this question at its forty-

ninth session in the light of the propesals of the Secretary-General.

DRAFT RESOLUTION XIV

Internatienal Year of the World's Indigengue pPoanle, 1993

The General Asesemhly,

the Chartcr is the achievement of internaticnal cooperation in solwving
international problems of an economic, sccial., cultural or humanitarian
character, and in promoting and encouraging respect for human rights and for

fundamental freedoms for all without discrimination as to sex, race, language or

religicn,

Recognizing and rxespecting the valﬁe and the divexrsity of cultures, as well

as the cultural heritage and the forms of social organization of the world’s
indigencus people,

Becalling its resolution 45/164 of 18 December 1550, in which it proclaimed

1993 the Internmaticnal Year of the World's Indigenous Pecpla, with a view to

trexgthening international cooperation for the solution of problems faced by

indigenous communities in areas such as human rzghts, the environment,
development, education and<hedlth,.w—._ru-_-uunn e e o am

Consc;ous of the need to improve the economic, social and cultural

situation of the indigenous peuvple with full respecct for thair distinctiveness

and their own initiatives,

Appreciative of the comtributions made to the Voluntary Fund for the Year

cpened by the Secretary-General,

Moting the establishment of the fund £or the develogment of indigznous
peoples of Latin America and the Caribbean as one kind of support for the
objectives of the Year,

Noting the recommendation of the Werld CQniﬂrenCe on Human Rights, held at

vienna from 14 to 25 June 1993, that an International Decade of the torld’sg
Indigencus Fecple chould be proclaimed, 26/

26/ Ibid., chap. IIX, sect. II, para, 32.
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Noting also the need to continue strengthening the initiatives taken as a
result of the Year,

Reiterating its request that the Subcommission on Prevention of
Discrimination and Protection of Minorities complete its consideration cf the
draft uriversal declaration on the rights of indigenous pecples,

1. Calls upon the United Natlons system and Governments that have not yet
done 0 to develop policiec im support of the cbjectives and the theme of the
International Year of the World’s Indigenous People and to sirengthen the
institutional framework for their implementation;

2. Pecemmends to all thematic rapperteurs, special representatives,
irdependent experte and workimg groups that they pay particular attenticn,
within the framework of their mandates, to the situation of indigenous pecple;

3. Urges the Assistant Secretary-General for Human Rights to centisne to
solicit actively the cooperation of specialized agencies, regiomal commissions,
financial and development institutions and other relevant c¢rganizations ¢ the
United Natiaons system for the promotion of a programme of activities in support
of the objectivaes and the theme ©f the Year;

4. Jpmopeals to the specialized agencies, regional cemmiseions and
financial and developmant institutions of the United Nations system to continue
to increase their etforts to take inlo special account the needs of indiganous
pecple ia their budgeting and in their programming;

s. Reque H

{a) That reports of the Lhree technical meetings, first provided for in
pazagreph 8 of General Assembly resolution 46/128 of 17 December 1951, be
included in the final assessment proceedings provided for in paragraph 12 of the
szme resslution-and that their conclusions be included in the xeport of the
Coordinator for the International Year of the World’s Indigencus People to ths
General Assembly at its forty-ninth session;

{b) That the Commission on Human Rights convene, from within existing
resources, a meeting of participating parties in the programmes and projects of
the Year., in the three days preceding the twelfth session of the Working Group
on Indigenous Populations, to recport to the Working Group on the conclusions
that con be drawn from the activities of the Year tor the elaboratiovn of a
detailed plan of action and the establishment of a funding plan for an
Internatiopal Decade of the World‘s Indigencus People;

€. Streusses the relevance for the solution of problems faced by
indigenous communities of the recommendations contained in chapter 26 o2
Agenda 21, 27/ including thair implementation:;

27, 3ee Report of the United Wations Conferentce on Envirconment and

Davelopment, Rjo de Jangiro, 3-14 Jupe 1992 (United Rations publication, Sales
No. E.92.1.8 and corrigendum), veol. I: Resclutions adopted by the Confarence.
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7. Nctes with satisfaczion the holding at Manila of a Global Youth Earth-
saving Summit, or “Global Yes", which by its rcaffirmation of the role of
traditicnal cultures in the preservation of the environment underscored Lhe
right to cultural survival;

8. MWalcemes the proposal for a follow-up gathering of indigemous youth in
199S, an "Indigenous Youth Cultural Olympics", flowing fram the Year, to be held
in conjunction with the International Decade of the World’s Indigenous People
and the fiftieth anniversary of the United Nations, to reaffirm the value of
traditional cultures, folk arts and rituale as effective expressions of
respective national identities and as a foundation for a shared vision for
peace, freedom and equality;

9. Stresseg that the governmental ard intergovernmmental activities
*  undertaken within the context of the Year and beyond should take fully into
account the development needs of indigencus people and that the Year should
coatribute-to-enhancing and. facilitating the cocrdination capabilities of Menber

@oos

iei

States for collecting and analysing information;

10. Xotes that therw is a continuing need within the United Nations system
to aggregate data specific to indigencus pecple by means of enhancing and
facilitating the coordination capabilities of Member States for collecting and
analysing such data;

. 31. PRrquests the Subcommission on Prevention of Discriminatiom and
Protection of Minorities, at its forty-sixth session, to complete its
consideraticn of the draft universal Declaration on the rights of indjgenous
peoples and to submit its repert to the Commission on Human Rights at its fifcy-
first sesgsion;

12. Requests the Coordinator of the Intermational Year of the World’'s
Indigenous Peuple, in the report to the General Assembly at its forty-ninth
session on the activities developed and the results achieved within the context
of the Year, to imclude an account of the response of the United Nations system
to the needs of indigenous people;

13. FExpresceg its appreciation of the work undertaken for the:
International Ycar of the World‘s Indigenous Pcople by Governments, the
Coordinator of the Year, the Intermatiomnal Labour Organization, the Goodwill
Anbassadox, Ms. Rigoberta Menchu Tum, indigenocus and non-governmeatal
organizaticns, the Commission on Human Rights and the Working Group on
Indigenous Populations.

dy e v an
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4. DPrie la Commission des droita de l<howme de continuer & s’ceocugey

activement de cette question afin de préciser davantage les grandes lignes du
programme projets; ‘

5. Décide de poursuivre & sa gquarante-neuviéme session l'exames de la
question ‘eu égard aux propositions du Secrétaire général.

PROJET PE RESOLUTION XIV

Se internationale des populati autochtones (1993

L assenblée génsrale,

‘ Considérant gque 1°un des buts des Nations Unies &noncés dans la Charte est
cde récliser la coopératicn internationale en résolvant les problémes
internationaux d’ordre &conomigue, social, culturel ou humanitaire, et ca
développant et en encocurageant le respect des droits de l‘homme et des libertés
fondamentales pour tous, cang distinction de _race, de sexe, de langue gu d2 |
religion,

Connaissant et recpectant la valeur et la diversité des cultures, zinsi gue
cdu patrimoine culturel et des formes Q‘'oOrganisation scociale des pepulations
autochtaones,

Rappelant sa résclution 45/164 du 18 décembre 1950, par laguelle elle a
proclamé 1893 Année internationale des populations autochtones, en vue de
renforcer la cocpfration intermatiocnale aux fins de résoudre lees prcbllmes gqui
se posent aux communauté&s autochtones dans des domaines tels gque les droits de
1‘homme, l‘environnement, le développement, l°’é&ducation et la santé,

Ceonsciente de la nécessité d'améliorer la situaticn Economigue, sociale et
culturelle des populations autochtones en respectant pleinement leuxs
particularité&s et leurs initiatives propres,

Notant avec satisfaction les contribulions versées au Fonds de
cactributions volontaires pour l'Année créé par le Secrétaire général,

Yotant la création du fonds pour le progreés des pcpulations auwtochtones de
l°Amérique latine et des Caraibes, comptanL parmi les moyens de contribuer aux
ckjectifs de 1’Année,

Notant que la Conférence mondiale sur les droits de 1‘hemme, tenue 34 Viemne
du 14 au 25 juin 1993, a recommandé que soit proclamée une décennie
internationale des populations autochtones?,

Notant é&qalement qu‘il convient de coatinuer i renforcer les initiataives
prises dans le cadre de l'Année,

2¢ 1pid., chap. III, sect. II, par. 32.



01/10/?4 12:34 FAX 212 738 2603 Lavaprax MISSION

A/48/632/Add.2
Frangais
Page 50

9)
Gk

Ravpelant qu’'elle a demandé 3 la Sous-Commission de la lutte contre les
m=sures discriminatoires et de la protection des minorités de terminer son
examan du prujet de déclarat;on universelle des droits des populatiana
autochtones,

1. Demande aux organismez deg Nations Unies et aux gouvernements qui ne
1’cnt pas encore Zait d’adopter des politiques & l’appui des objectifs et du
théme de 1'Année internationale des pepulations autochtones et dc renforcer le
cadre institutionnel permettant de les appliquer:

2. Rg;¢mmande que tous les rapporteurs et représeatants spéciaux, experts
indépendants et groupes ‘de travail portent une attentiocn particuliére, dans le
czodre de leur mandat, & la situation des populations autochtones;

3, Prie_instarment le Sous-Secrétaire général aux droits ce l‘homme Qe
continuay 3 solliciter activement la coopération des institutions spécialisées,
des cemmlssions.xégicnales, des institutions financiéresn et des organismes de
dévelcppement aizsi quz des autres organismes compétents des Nations Unies en
vue de la promotion d/un programme d’activités & l:appui des cbjectifs er du
théme de l‘Année; ' '

4, Demande _ingtamment aux institutions spécialisécs, auxX commissions
régionales, aux institutions financiéres et aux organismes de développement deos
Nations Unries de s‘attacher plus activement encore d& tenir compte des bescins
des populaticns autochtones dans leur budgel et leura programmes;

S. Demande :

a) Que lea rapports des trois réunions techniques prévves au paragraphe 8
ée sa résolution 46/128 du 17 décembre 1291, fassent partie de la procédure
d’évaluation finale visée au paragraphe 12 de la mEme ré&solution et gue leurs
conclusions soient incorporsSes dans le rapport que le Coordomnnateur de l’Annde
intcrnaticnale des populatians autechtones” lui précentera-é-sa: quarante-neuv1um~
gession;

.

b) Cue la Commission des droits de 1l homme organise, & l'aicde des
ressources existantes, une réunion des participante aux programmes €t projets da
1’Ann&e internationale, qui se tiendra peandant les trols jours précédant la
douzieéme sescion du Groupe de travail sur les populations autochtones, et gui
icdiquera au Groupe de travail les conclusions 3 tirer des activités de 1‘Année
en vue de lé&laboration 4’un plan d’action détaillé et de la mise en place é‘un
plan de finsncament pour une décennie internaticnale des populaticns

autochtones;

Boo03
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6. Soulicme 1‘intérét que présentent pour la solution des probléﬁes das

populations autochtones les recommandatioas figurant au chapitre 26
d’Action 21?7, ainsi que l'application de ces recommandations;

7. - Jote avec satisfaction la tenue & Manille d‘un Sommet mondizl de la
jeunasse sur la préservation de la Terre, qui, en ré&affirmant le rdle des
cultures traditiomnelles dans la préservation de l‘environnement, a sculigné le
droiz 4 la survie culturelle; .

8. Se félicite de ls proposzition tendant 3 tenir ep 1995 ume rcunien das
Jeun2s autocchtones appelée "Olympiade culturelle de la jeunesse autocktcne”,
faisant suite 2 1’Année, qui sera organieée en llaison avec la Décennte
inrernaticnale des populations autochtones et avec le cinquantenaire (2
1’'Or3zanisation des Naticns Unies, en vue de réaffirmer la valeur des cultures,
de l’artisanat et des rites traditionnels en tant qu’expression effective de
1/icentitd nationale et que base d’une vision commune de paix, de libsrté et

— o o— ——

s. Souligne que les activités gouvernementales et intergouvernsmentales
entreprises dans le contexte de l‘Année et au-deld devralent tenir pluinement
compte des bezoins de déveleppement des populations autochtones et gue l°znnée
devrait contribuer d renforcer et & am&liorer les moyens de coordination dont
les Etats Membres disposent en wmatiére de ccllecte et d‘analyse de
1’information;

10. Note gu’il faut que les organismes des Nations Unies continucent de
rassembler des données propres aux populaticns autochtones, en renfoxr;ant et em
améliorant lec moyens de coordination dont les Etats Membres disposent aux £ins
de la collecte et de 1l analyse de ces données;

11. Pria la Sous-Commission de la lutte contre le2 mesures
discriminatoires et de la protection des minorités dfachever & sa quarante-
cixidme session 1‘’examen du projet d& déclidration universelle des dreits dee
populations autochtcnes et de présenter scn rappert a4 la Commission des dreits

de l’'homme 3 sa cinquante et uniéme sSession;

12. prie le Coordonnateur €@ l’Année internationale das pcpulations
autochtones de décrire, dans le rapport Sur les activiteés mendes et 123
résultats obtenus dans le cadre de 1l'Année qu‘il lui présentera lors de sa
quarante-neuviéme session, la fagon dont les organismes des Nations Uaies
répondent aux besoins des populaticans autochtones;

13. Se fé&licite de l-acticn qQue les gouvernements, le Coordoansteur de
1-aanée, 1’'Organisation internationale du Travail, l'Ambassadrice itinérante,
Mme Rigaberta Menchu Tum, des organisations d’autochtones et des orgarnisations
nwon gouvernementales, la Commission des droits de 1l’homme et le Groupe de

27 Yoir Rapport_de la Conférence des Nations Unies sur l’envircroement et ls
dév=loppement, Rio de Jemeiro, 3-14 -juin 1992 (publication des Natioas Unies,
numsrce de vente : F.93.Y.8 et rectificatif), vol. I : Résclutions zdoptées par
la Conférence.
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S. Calls upon the Commigssicon on Human Rigats to coatinue to make

propesals to the General Assambly, through the Ecomomic and Social Cousicil, on
the Ifcvture course of action on the questicn, in particular on practical measures
for tha 1mplementat1cn and enhancemenc of the Declaration, taking intc account
the coaclusions and recommendations of the Glckal Consultation on the
Realization of the Right to Development as a Human Right and the repor:t of the

Workirj Group on the Right to Development;

10. Nobtee with satisfaction the results of the World Conference c¢a Euman
Rights, which reaffirm that all human rights are umiversal, indivisiblez,

interdependent and interrelated and that democracy, development and respect for
human rights and fundamental freedoms are interdppendent and mutualily

reinforcing:

11. Decides to comsider this question at its forty-ninth sessicn under the
item antitled YHuman rights questidns, including altermative approaches for
improving. the effective enjoyment ©of human rights and fundamental freedcms" .

DRAFT RESCLUTION XI

Internationa] Decade of the World‘'s Indigencus People
Th= Gener=l Aggembly,

Beoring in mind that one of the purposes of the United Nations, a3 sst
forth in jits Charter, is the achievement of international cooperation in solving
international problems of an economic, so0c¢ial, cultural or humanitarizn
character and in promoting and encouraging respect for human righte and for
fundamental freedoms for all without distinction as to race, sex, language or

religion,

Racalling its resolution 45/164 ¢f 18 Decemnber 1990, in which it proclaimed
1993 ‘&3 the International Year of the World‘'s Indigenous People, with a view to
streagthening intermational cooperation for the soluticn of problems faced by
indigenous people in the areas, jnter alla, of human rights, the envzronment
development, educatxon and health,

Acknowledginag the significance of the Year in raising intermatioaal
awareness of the contribution of, and problems faced by, indigencus pecple
throughout the world, and aware of the need to build on the results and lessons

of tke Year,

Pacognizing the importance of comsulting with indigenous people, the need
for financial support from the international community, including support from
within the United Nations system and the specialized agencies, the need for a
strategic planning framework and the need for adaquate coardination and

cemmunication channals,

Expressing its_appreciation of the work underﬁaken by the Coordinatoer of

the Year, the Centre for Human Rights, the Goodwill Ambassador,
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Ms. Rigoberta Manchu, and the WOrklng Group on Ind:geaous Populatlona of the
chmasszon on Human Rights, :

Recosgnizirg the value and the d1v0r51ty of the cultures and the fo:ms of
social organigation of the world’s indigencus people.

¥elcoming the report of the United Kations Conference on Envirozmment and
Development, 21/ in which the vital role of indigenous pecople and their
commur.ities in the interrelationship between the natural environment and ite
sustainable develepment is recognized, including their holistic traditiomal
3cientific knowledge of their lanéds, nzatural resources and environment,

RBcecognizing the importance ¢f considering the establishment of a pctﬁanent
forum £cr indigenous people in the framework of an international decade. '

Noting the recommendations included in the Vienna Declaration and 2rogramme
of Acrion 4/ adopted by the World Conference on Human Rights to proclaim an
intéraational decddé of Ttheé world’s indigencus people, to begid from 1954,
including action-oriented programmes to be decided upon in partnership with
indigenous people, .

1. Preclaims the Intexnétional Decade of the World’s Indigenous People,
commencing on 10 December 1994, the period fraom 1 January to 9 December 1994 to
be set aside for planning for the Decade in partnership with indigenous people;

2. Decides that the goal of the Decade shculd be the strengtbening of
internutional cooperation for the soluticon of problems faced by indigenous
pecple in such arxeas as human righte, the environment, development. education
and health;

3. Also_decidse that, beginaing in the first year of the Decade, une day
0% cvery year shall be observed as the Intermational Day of Indigencus People;

4. Reguests the Commission on Human Rights, at its fiftieth ééssicn. to
invite the Working Group on Indigencus Populations te identify at its next
session an appropriate date for this purpose;

S. Requectg the Secretary-General to appoint the Assistant Secretary-
General for Human Rights as the Coordinator ¢f the Decade;

€. Reguests the Coordinator to coordinate the prograrme of activities for .
the Decade in full collaboration and consultation with Governments, competent
bodies, the International labour Organization and other specialized agencies of
the Tnited Nations, and indigenous and non-governmental organizationa;

21/ Report of tha d Natio Conference o nvironmnen
Developrent, Rio de Janeiro, 3-14 June 1992 (United Nations: publlcatxca. Sales
Ro. Z.93.I1.8 and corrigenda).
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7. -~ Reoguests oompatent United Natioms bodiles and specialized agencies to
desigrate focal points for coordination with the Centre for Human Right:z of
activities related to the Decade;

&. Invites Govarnments to ensure that activities and objectives Zor th2
Decad: are planned and. implemented on the kasis of full coasultation and
collatoration with indigenocus peaple;

S. Bequests specialized agencles, regional commissiong and other
organizations of the United Nationsg system to consider with Governments and in
partnership wich indigenous pecple how they can contribute to the success of the
Dacade, through approprlate channels, and to transmit thelr recommendations to
the Economic and Social Council

10. Aggeals to the specializedAagencies. regional commissicns, financial
and development institutions and other relevant organizations of the United
w--. Nations system to increase.their sefforts.to take.into.spacial.account the needs.
of indigencus people in their budgeting and in their programming:

1. Invites indigenous organizations and other interested non-govermmantal
organizations to consider the comtributions they can make to the success ¢f the
Decadz, with a view to preszenting them to the Working Group on Indigenous
Pcpulaticns;

, 12. Regquests the Commissicn on Human Rights to ask the Working Group on
Indigcaous Populations to identify poseible programmes and projects in
connectlon with the Decade and to submit tkhem through the subcommissicn on
Prevention of Diescrimination and Protection of Minorities to the Commission for

its consideration;

13. Recommends that adequate human and financial rescurces be made
availakle to the Centre for Human Rights in support of its activities raelated to
indigencus people, within the overall framework of strengthening its activities
envisaged in the Vienna Declaration and Programme of Action;

i 14. Requests the Secretary-General to establish a Voluntary Fund for the

| Decada, and authorizes him to accept and administer voluntary centributions from
Governments, intergovernmental and, non-governmental organizations and other

11 private institutions and individuals for the purpose of funding projects and
programmes during the Decade;

1S. Urges Governments and intergovernmental and non-governmental
organizations and invites indigenocus organizations tou contribute to the
Voluntary Fund for the Decade ,to be established by tha Secretary-Gencral;

16. Invites Govermments, competent United Nations bodiez and specialized
2gencies and other intergovernmental institutioms, including financial
institutions, to comsider providing additional resources to finance the
attachment of suitadle staff, including indigenous staff, to the Centre for
Human Rights on a regilonally balanced basis; .
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17. Encourages Governments to establisk natiocnal committees or other more
permanert structures involving indigenocus representatives to plan activities for
the Decade; .

18. Recquests that the meeting to be convened in accordance with Gencral
Assembly resclution 46/128 to review the Internaticnal Year of the World’s
Indigenous People also consider preparations for the Decade, giving full
participation to indigenous people, particularly with regard to the alaboratien
of a deczailed plan of action, including an evaluation mechanism, and the
establishment of a funding plan for the Decades, and that the meeting report to
the WOrkxng Grouy on Indigenous Populatione; : , )

1S. Uzges the competent Uaited Natiens organs, programmes and specialized
asencies, in planning activities for the Decada, to examine how existing
programmes and resources might be utilized to benefit indigenous people more
effectively, including through the exploration of ways in which indigencus
perspectives and activities._can be included or_enhanced;. e——

: 20. Raguests the Commiesion on Human Rights at its fiftieth sessicn te
give priority consideration ta the establishment of a permament forum for

indigencus pecople in the United Nations system;

21. Requests the Secretary-General to give all the assistance necessary Lo
ensure tke succese of the Decade:

22. Also requagts the Secretary-General to submit a preliminary report to
it at itsg forty-ninth session and a final report at its fiftiecth sessiom on a
comprelhensive programma of action for the Decade;

23. Dazides to include in the provisicnal agenda of its fozty-ninth
session an item entitled "Programme of activ1t1es of the International Decade of
the World’s Ind;genous People“

DRAFT RESOLUTION XII

Enh=ncing the effectiven=zss of the principle
‘ of _perjodic and genuine electicns

The Genexral Assembly,

Recalling its resolutions 44/146 of 15 December 1989, 45/150 of
' 18 December 1990, and especially 46/137 of 17 December 1591 and 47/138 of
18 December 1992, as well as the annex to Commigsiocn on Human Rights resoluticn
1989/51 of 7 March 1989, 22/

Resalling also the Vienna Declaration and Programme of Action, especially
the recognition therein that azzistance provided upon the request of Governments

22/ See Official Records of the Economic and Sogial Council, 1©89,
sunplem=nt No. 2 (E/1989/20), chap. II, sect. A.

/...




| 01/11/64  12:25 FAX 212 758 2603 "+ AANADIAN MISSION @006

A/48/632/Kad.2
Frangais
_Page 42

PROJET DE RESOLUTICN XI

Décennie _intermagionale deg populaticns autochtones

L‘2ssamblée géné a,

Considsrant que l‘un des buts des Nations Unies énoncés dans la Charte est
de r3daliser la coopération internationale en résclvant les preblémes
internationaux d‘ordre écomomique, so0cial, culturel ou humanitaire et en
dévelcppant et en encourageant le respect des droits de 1l homme et des libertés
fondanentales pour tous, sans distinction de race, de sexe, de langue ou de
religion,

Rarmalant sa résolution 45/164 du 18 décembre 1990, par laquelle clle a
prociamé 1993 Année intermationale des populations autochtones, en vue de
renforcer la coopération intermationale aux fins de résoudre les problimes qui
se pogent aux communautés autochtones dans des domaines tels que lesd dreoits de
1’homme,” "1’ envirodnement, 1€ développenidnt, T &ducatidn et la 8aTE, T

Reconnaissant le retentissement qu’‘a eu 1’Année en ce qu’elle a fait mieux
comprendre, sur le plan intermational, l‘apport des popularions autochtones du
mence entier et les problémes auxquels elles se heurtent, et consciente qu‘il
faut aller au-deld dea acquis et des enseignements de 1l‘Année,

Zonsidérant qu’il importe de comsulter les populations autochtomes, qu’il
esl nicessaire d’abtenir un appui financier de la communauté internationale, en
provenance notamment du systéme des Nations Unies et des institutions
spécialisées, qu’il faut établir un plan-cadre stratégique et prévoir des moyensz
appropriés dc coordinatlon et de communicatien,

. Exprimant sa satisfaction de l’acti¢n menée par le Coordonnateur de l‘Année
internationale, le Centre pour les droits de l‘'homme, l’Ambassadrice itinérante,
Mme Rigoberta Menchu, et le Groupe de travall sur les populations autochtones st
de i1a Commigsion des droits de 1’homme,

Consciente de la valeur et de la diversité des cultures et des formes
d'crganisation sociale des populations autochtoaes,

Se_fAlicitant du rapport de la Conférence des Nations Unies sur
1’envircennement et le développement?’, qui reconnait le rdle crucial des
populations autochtones et de leurs communautds dans les rapports existant entre
le milieu naturel et son exploitation avisée, et notamment la connaigsance
sciertifique traditionnelle et holistique qu’elles ont de leure terres, de leurs
ressources naturelles et de leur environnement,

Considérant qu’il lmporte d‘envisager la création d‘une instance permanente
pour les populations autochtones dans le cadre d‘une décennie intermationale,

a da la Cor su ‘environnement et le
ddvel ement, R ie neiro =14 juin 1992, (publicaticon des Natlcns Unies,

nunszo de vente : F.93.1.8 et rectificatifs).

/..
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Prenant note des recommandations contenues dans la DEclaration et le
Progzemme d/action de Vienne* adoptés par la Conférence mondiale sur les droits
da l’Lomme, tendant 3 ce Que solt proclamée une Décennie intermationale des
populutions autochtones qui commencerait e 1954 et comprendrait des programmes
orienté&s vers l'‘action, lesquels seraient arr@tés de concert avec-les
populaticns concernées.

B Broclame la Décennie internationzale des populations autochtcncs, qui
commexncera le 10 décembre 1994, la périocde allant du ler janvier au
9 décembre 1994 &étant consacrée A 1l’é&laboration, de concert avec les poeulatxons
autochtecnes, des plans destings a étre mis en ceuvre pendant la Déceannde;

2. Dfzide que la Décennié devrait avoix pour but de renforcer la
cocpératicn internaticmale aux f£ins de résoudzre les problémes qui se posent aux
communautés autochtones dans des domaines tels que les droits de 1’homme,
l’environnement, le développement, 1’éducation et la santé;

3. Déc;g, ggalema que, dis la preniérc année da la Décennle, la Journée
~intermationale des populations autochtones sera cé€lébrée chagque année;

¢

4. Prie la Commiesion des dreoits de l'heormme, 4 sa cinguantiéme s3ssicn,
d'inviter le Groupe de travail sur les populations autochtones & fixer. -3 sa
session suivante, une date appropriée & cet effet:; :

5. Prie le Secrétaire général de nommer le SOus-Secrétaire géréral aux
draoits d= 1° homme commne Cooxdonnateur de la Décennle;

6. Prie le Coordonnateur de coordonner le programme des activités de la
Décennie et, i cette £in, de collaborer pleinement et de procéder & des
consultations approfoandies avec les gouvermement:, les organismes compitents des
Naticos Uaies, l°'Organisation internationale du Travail et les autres
institutions spécialis&es des Nations Unies, les organisations autochteaes et
les ‘organisations non gouvernementales;

7. Pria les organismea compétents et les institutions spécialisées des
Naticas Unies de désigner des servicas qui seront chargés de coordonner les
activités lifes & la Déccnnie avec le Centre pour les dreits de 1'homme;

8. Invite les gouvernements 3 faire en sorte Qque les activités et les
! objectifs de la Dé&cennie soient congus et mis en ceuvre en pleine collaboration
: et aprés des consultations approfondies avec les populations autochtones;

9. Prie les institutions sp&cialisées, le3s commissicns régionales et .
autres entités du systéma des Nations Unies d‘examiner, avec les gouvernements
et e cdllaboration avec les populations auwtochtones, comment elles pourraient
coatribuer au succés de la Dicennie, en tenant pleinement compte par les voies
appropriéea daes vues des populations autochtones, et de transmettre lsurs
recomandations au Conseil &conomiQque et social;

10. . Damande instgmmghg aux institutions spécialiséca, aux comﬁissioﬁs

régionales, aux institutions financiéres, aux institutione 3‘occuparnt du
développemant et aux auctres entités compétentes du systéme des Nations Unies da

/oo
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s’ efforcer de prendre davantage en compte lss besoins des populatiens
autochtones lersqu’elles prépareant leurs budgets et leuxs programmes;

11. Invite les organisations autochtones et les autres organisaticns non
gouvernenentales intéressées & examiner comment ellas pourraient contxiluer au
succés de la Décennie, en vue d’'en faire psst au Groupe de travail sur les
populations autochtones;

12. Prie la Commissien des droits de l'hcmme de demander au Groupe de
travail sur les populations autochtones de sélecticnner les programmes ot les
projets qui pourraient &tre exécutés i l‘occasion de la Décennie, et de les
sounettre 3 la Comnission deg .droits de 1l‘hcmme, pour examen, par
1’intermédiaire de la Sous-Commission de la lutte contre les mesures
discriminatcires et de la protecticn des wminorités;

12. Receommands de mettre d la dispositicn du Centre pour les droits de
l'homme ces ressources humaines et fimanciires suffisantes pour qu‘il puisse
s'acquitter de ses activités relatives aux populationd AUtochtones, dafit™le
cadre général du renforcement ds= ses aotivités qu’envisagent la Déclaraticn et
le Programme d’acticn de Vienne;

11. Prie le sSecrétaire gé&néral d'établir un Fends de contributions
vclontaires pour la Décemnnie et l'autorise & accepter et a gérer des
centrisutions provenant de gouvermements, d'organisations intezrgouvernumzntales
et non gouvernemeéntales et autres institutions privéas ainsi gque de paxticuliers
et des:tinées 3 financer les projets et les programmes au cours de la Dicennie;

15. Engage instamment les gouvernements €T les organisations
interqouvernementales et non gouvernementalesg, et invite les organlsat.ons
autochtones ad verser des contributions au Fends de contributions velontaires
pour la Décennle quil scra &tabli par le Secrétaire général;

18. Invite les gouvernemcnts, les organismes-compétents.des Naticns Unies
et los institutions spécialiséos intéressées ainsi que les autreg institutions
intergouvernewentales, y compris les instituticons fipanciéxes, 3 envisager de
fournir un complément de ressources pour financer l‘’adjonction au Centre pour
les droits de l‘homme &‘un personnel appreprié, d'origine autochtone notamment,
choisi conformément 3 une répartiticn régionale égquilibrée;

17. Encourage les gouvernements a c¢réer des comités nationaux et d'autres
structures plus permanentes, comprenant €es représentents autechtones, pour
préparer les activités qui ge dérculercnt pendant la Décennie intermationale;

18, Demande que la réunion qui doit &tre convoquée conformément a sa
résolution 46/128 pour tirer les legens de 1l’Année internatiomale des
populations autochtones examine également les préparatifs de la Décennie ~ la

- pleine participation des populations autochtoues &tant assurée — en ce @ui

concerne plus particulidrement 1°élaboration d’un plan d’action détailleé,

y coupris un mécanisme d‘évaluation, et la créaticn d’'un plan de finzicemeznt
pous la Décennie et qQue cette réunion fasse rapport au Groupe de travail sur les
porulations autochtones:
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19. Engage instamment les organes, les programmaes et les iastituticas
spécilalisées des Nations Unies intéressés i examiner, lorsqu‘’ils planifieront
leurs activités pour la D&cennie, comment ils pourralent utiliser plus
efficacement les resscurces et les programmes exigtants dans 1l’intérét d=s
populations autochtones, notamment en recherchant les moyens d'intégrer et de
renforcer les orientations et les activités de ces populatioans;

20. . Prie la Commisgion des droits de 1’'homme d’examiner par priorité, 2 sa
cinquantiéme session, la créaticn d’une instance permanente pour les populations
autochtones dans le oadre du systéme deg Natlcns Unies;

21. Prie le Secrétaire général de fourmir toute 1’assistance voulud pour
assurer le succés de la Décennie;

22. Pprie égalemert le Secré:aire général de lui soumettre 3 sa querante-
neuvidme session un rapport préliminaire et 3 sa cinquantiéme session un rapport
final sur un programme d’action détaillé pour la Décennie;

23, Décide d‘;nscrire d 1'crdxre du jour provisoire de ga quarante-neuviéme
session une question intitulée "Programme des. activités de la Décemnie
internationale des populaticens autochtones”.

PROJET DE RESOLUTION XIT

Renforgenant da l’efficacit® du principe d/&lectiona
N Aripdiques ~t honnftes

L‘hssemblée _océndrala,

Rappelant, ses résolutions 44/146 du 1S décembre 1989, 45/150 du
18 décembre 1950 et surtout 46/137 du 17 décembre 1991 et 47/138 du
18 décerbre 1992, aimsi gue l’annexe d& la résolution 1989/51 de la Comission
des drcits de l‘homme, en date du 7 mars 15389%%,  ...-— » — e

Ropoelant également la Déclaration et le Pregramme d’action ds Vienne, en
particulier le fait qu’il y est reconnu que l’assistance apportée aux
gouvernements pour la tenue d’&lections libres et réguliéres, notamment
1’assistance concernant les aspects des élections touchant les droits dz 1’homme
et l'information du public sur le processus électoral, revét une importance
particulidre pour la crfation et le renforcement d’institutions ayant ces
activités en rapport avec les droits de l’homme et le renforcement d’une société
civile pluraliste, et que l’accent devrait &tre mis spécialement sur les mesures
propres A favoriser la :éalzsatlon de ces objectifrs??, .

Réaffizggg qu’une assistance 8lectorale n’est fournie aux Etats Membres
intérassés que suxr leur demande expresse,

21 yoir Supplérent No -2 des Documents offi
gocizl, 1989 (E/1989/20), chap. II, sect. A.

3} R/CONF.157/24 (Partie T), chap. IXI, sect. II, par. 67.
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Madam Chairperson, I appreciate this opportunity to make a
statcencnt on kzhalf of the government of Canada.
I weuld first like to commend you, Madam Chairperseon, and
the other mochersg of the Working Group, for the work which you
. have perforced in drawing attention of governments in the United
Nations to indigenous icsues.

Last weck, a member of the Canadian observer dclegation, in
his address on standards and principles, referred to the
negotiation process which Canzdians favour to give life to the
lcgzl concepts which frace our nation. To paraphraco vhat he
caid:

‘The challenge which we have is to design concepts (of self-
deternination) which oblige states and Indigcnous people to
work out harronious arrangements for sharing.’

Todayf I vant to share with you what this concept can mean in
practical teras.

A year ago we informad you of the process in vhich the Prire
Hinister, premicrs and representatives of the Aboriginal pecoples
of Canada, were actively engaged in a process to devalop
comprehensive proposals for constitutional changa. Over a seven
nonth period, Aboriginal representatives participated in 14
neetings of ministers and First Ministers. The rescult was an
agreenent referred to in Canada, as the Charlottetown Accord.

The Accord was the subject of a national refcrendum on
October 26, 1992. Unfortunately, Canadians, including rcost
Aboriginal Canadians, decided that the Accord should not proceecd
as the basis for constitutional change. The governzent of Canada
respects that decision.

Nevertheless, the government of Canada rerains conmitted to
making progress on self-government and other Aboriginal issues
within the existing constitutional frarcwork. To that end,
ministers continue to neet and vwork with Aboriginal
representatives, provincial and territorial governments.

Madan chairperson,

Real progress continues to be made under the Rative Agenda,
a governront-wide initiative %o accelerate the resolution of
longstanding grievances of Aboriginal Canadians and %o engerder a
new relationship. Canada is conmitted to: settling land clairs;
improving conditions on reserves; nurturing a ncw relationship
between the government and Aboriginal peoples; recegnizing anad
enhancing the role of Aboriginal peoples in contenporary Canadian
society. The Royal Comnmission on Aboriginal Peoples, which I
described in detail last year, has held several rcunds of
hearings and will be reporting in 199S5.
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. Lznd _Clains

Given the importance of land natters, I would like to
discuss reccnt developments and overall apprcaches. In the past
year, significant results have been achieved -- a total of. 25
specific land claing havec bacn settled, 14 treaty land
entitlerent clains in Saskatchcwan have been reachced and six -
comprchensive land claims hava been settled with the Gwich’in,
the Tungavik Federation of Nunavut, and four Yukon First Nations.
In addition, the Sahtu in the HMackenzie Valley VOtEG thxs zenth
to ratify their q*eenent. ( ‘

Canada‘’s conprchens;ve land clains agrecments are rodern day
treaties negotiated with Aboriginal groups that wish to settle
claims based on Aboriginal rights to land. Since 1973, when the
ccmprehensive land claics policy was developed, a feature of this
nrocess has becen the stress on negotiations in achicving final
agrecments. The process involves scvaral milestones. After a
clain i3 accepted, the fedcral governnant and the Aboriginal
groups cnter into and conclude: proelininary ncgotiztions; a
Irancvork agrecreont; an agroencnt-ineprinciple; a finz2l
agreerncnt, and an accorpanying icplemcntatien plan. For each
agrecment, there nust ka formal approval by the Aboriginal group,
provincial or territorial governments and the fcdoral governnent.
Then final scttlerent legislation must be agrecd to by
Parliamnent. This can be a long process, but a necessary one
given the constitutional protection for thesa agrcencnts, which
eansures that all parties are comfortable with the scttlerceont.

Processes have cvolved as a result of lessonsg lcarncd frenm
esarlier negotiations and the different situations of connunities.
Fecr example, due to expcriences with the first settlcment, the
James Bay and Northern Quebec Agreceent (JENQA) in which
cdifferent interpretations were placed on the agrecment, an
implementation plan is now a part of scttlements toO cnsure conxon
understandings of all aspects. Alse, I would note that a now
cemnunity is under construction for the Oujé-Bougouncu Cree.

Sone would speak ill of the Canadian predilecticn for
negotiation and compromise. Yet it works because a2greczents
result and thesc agreements are not static. For exanplae, last
January the Crces of Quebec signed the eleventh agrcoment ) q
complementary to the JBNQA, in which thoy agrccd to continuation
of portions of La Grande hydro development project in exchange
for $75 million. This settlement will be worth $110 million by
the time the last payment is made. At the time of signing,
Grand Chief Mathew Coon-Come stated:’ . ,

"tthen called upon, the Crees and Hydro-Qucbcc can sonmctimes
find ways to resolve practical problers. We beth must
continue to menitor and to deal with the impacts of the La
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Grandz complex.”
Other ncgotiations continue while I speak.

I would like to focus on several significant achievements in
the area of comprchensive land clains over the past year. They
indicate that land clain agreements can secure a brighter future
and provide Aboriginal groups and non-Akoriginals with the means
to pursue shared objectives, such as self-government and econonic
developnment. :

- itis 3.z v_Connj

In the province of British Colurbia, there are zany land
claims by various Aboriginal groups. A najor step towvards
resolving claims was taken with the crcation of the Eritish
Columbia Treaty Commission. The Comnission is a tripartite
organization conmposed of menmbars appointecd by the First Nations,
the provincial and the federal governncnts. Its mandate is to
oversce the treaty negotiations process, and coordinzte the start
of negotiations and monitor their pregrecs. Tha federal
governnent expects to negotiate over 30 trecaties with British

~Columbia First Nations over the next decade.

= Nunavut

8084 pC2enN

Last month, an historic agreecment between Canada and
Aboriginal peoples was concluded with the passage by Parliarent
of two acts:

- the Nunawvut Lapd Clajims Agreemant Act; and
- the ASE_EQ_EE‘3S__SBQQLJQEMLJEL£&LJB¥NEZB§-

These two acts, which are closely linked, will redraw the map of
Canada by 1999 and will provide for a new political and econcnic
future for the lnuit and otner residents of the eastzrn and
central Arctiec.

The Munavut tand Claips Aarcemant Act recognizes title to
350,000 square kilomctres of land in the eastern Northwest

Terrxtorzes (an area larger than Finland) to the Inuit and will
provide financial payrent of more than $1 billion, over 14 years.
Other benefits in the agreement include: wildlife harvesting
rights; subsurface rights; and participation on wildlife and
other resource man2gement boards within the territcry.

Nunavut will be a public governrzent with a cemnissioner,
cabinet, legislative assenbly, public service and territorial
court. In accordance with basic denocratic principles, resicents
of the area, Aboriginal and non-Aboriginal, will have greater
control over decisions affecting their daily lives and the
challenges ahcad. The creation of Nunavut is a gocd exanple of
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4 L)
the partnorship bastwecn the Inuit of the eastern Arctic and the
. covarnnent of Czanada.

- Cmunci) of Yuken Indians

In the Yukon territory, in Canada‘’s far north, different
arrangcaents have becn negotiated. An umbreclla £inal agrecnent,
vhich provides the framcwork for final land claim sattlcements
with each of the 14 First Nations in Yukon, vas signed by the -
feccral and Yukon governnents, and the Council for Yukon Indians.
This agreanent provides for a total .of 41,439 square Kilonctres
of land, morc than $242 million in cash cocponsation over a
period of 15 years, as well as wildlife harvesting rights, -
subsurface rights, participation on land and resourca mznagenent
bcdies, and provisions for promoting arnd preserving the culture
znd heritage of Yukon Indians. :

Four Yukon First Nationc, the Yukon and the fecdoral :
gcvernrnents also signed individual First Nation final agrcerments,
which incorporate provisions of the umbrella final agrecrent and
acddrees tha specific circunstances of their Firct Natien. |

Sr.lf=-Governman

Coraunity self-government negotiations arc continuing across
Cunada. Currently, 15 sets of negotiations involving 45 First
Nations, are pursuing new legislative arrangenents that are more
rasponsive to their particular needs and aspirations. 1In
addition, similar negotiations are bkeing conducted in parallcl
with comprehensive land claim negotiations. For exanple, the
federal and Yukon govornments and four First Nations have
ratified self-governnont agreements vhich provide loczl autonony
cver decisions affecting Indian pecple in the Yukon. Each of the
four First Nations will exercise lav-nmaking powers on scttlenont
lands with respect to land use and control, hunting, trapping and
fishing, licensing and the regulation of businesscs. They will
also have the poucr to enact laws for their citizens in the
Yukon, not living on secttlement lands, such as for language 2rd
culture, hcalth, social services, educatiecn, and dispute
resclution cutside the courts.

Canada is also engaged in discussion on tha self-governncnt
aspirations of the Métis and other Akrariginal pooplcs living off
a land base. Tripartite self-governrent ncgotiationz arec
underwvay in several provinces, among Aboriginal orgznizations,
the provinces and the federal government on a broad spactrum of
topics such as housing, social services, econemic developnent,
education, training and justice. : .

Madam.Chairperson,

There have been d=velopments in areas such as justice,
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ianguage 2nd health matters but given the limited tire I would
cive spceial note to some northern issues of particular interest.

. llorthern Iscues

The Arctic Environmental Strategy (AES) is a $100 million
Green Plan progran designed to address the most urgent
cnvironnental problems facing the Arctic. The succecss of this
Strategy is due in part to the involvenent of Aboriginzl
organizations in all aspects of program planning and delivery.
Five national native organizations receive funding to support
their participation, including involvenent on all decision-nmaking
coznittees. They also undertake specific projects as well.

In the process leading t¢ the crcation of the Arctic
Council, an intergovernmental organization for the Arctic regicn,
Canada hasg pressed for the meaningful participation of
internaticnal indigenous organizations frea the north. cCanada
has also endeavoured to involve Aboriginal organizaticns, such as
the Inuvialuit Regional Corporation, in irplementing the Canada-
Russia Bilateral Cooperation Agreenant.

Madan Chairperson,

Aboriginal people’s contributions to Canada are vital ones.
I am pleased to inform you that the first MNétis Licutcnant
Governor was appointed in the province of Manitoba -
Mr. Yvon Dumont, the former President of the M&tis National
Council. The International Year of the World’s Indigenous Peeple
is being seen in Canada as an opportunity to creatc greater
understanding of the role of Aboriginal history and culture in
Canadian society.

I must emphasize that thae preogress made in partncrship with
Aboriginal peoples over the past ycar offers hope for the future.
Tangible progress has been made in Canada on issues vhich are
important to Aboriginal pecples. There is however, & lot of work
yet to be done. Governnents in Canada arc cormitted to working
in partnership with Aboriginal peoples to address iccues which
are important to them and find ways to bring about reaningful
change.

Thank you Madanm Chairperson.

N\
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Madzara la présidente, je cuis heurcux d’avoir l‘ozcasion de

prononccr una allocution 2u noa du gouvernczent du Canzda.

Jrainerais d’zbord vous féliciter, Madame la Préeidente,
ainsi gue les autres membres du Groupe de Travail, pour le
précieux travail gque vous avez accorpli cn attirant l’zttenticn
dss - gouverncoents aux ua.xons Unics sur 1cs questions
*u»ochton 3.

La scraine dc*nzure. un nenbre dao la d&légatlon
d’observateurs du Canada, dans son diccours sur les normes, s’est
référé 2u processus de nigociation pour donncr vie auiz concepts

juridiques qui constxtuont les ba e3 do notre nation. Pour
rargphrascr £es propos

‘Le défi que nous devons relever cst celui d’élaboror des
concepts (d‘autodétevnxnatzon) qui obligant les Etats et lcs
2utochtones & arriver a des arzgrg::cntq harceaicux
ccnce-nunt le partage des peuvoirs.’

Iujourd'hux, je veux partgge: avec veus ca qua €2 coneept
oplique en pratique. :

Il y a un an, le Premier Ministre du Canzda, les Preniers
Ministres provinciaux et les représantants des Peuplas
autochtones du Canada s’affairaient 3 &lakorer dcs propositions
Générales en vue d‘une réforme constitutionnelle. Au cours d‘unc
période de sept mois, les représentants des Autochtones ont
carticipé 3 14 réunions aux cdtés desc ministres et des Preniers
liinistres. Leurs travaux ont abouti 3 l’Accord de Charlottetown.

L’Accord a fait l’objet d’un réfirendun national le
26 octobre 1992. Malheurcuscnent, les canadieng, y cozpris la
rajorité des Autochtones canadiens, ont dfcidd que les ,
changemcnts constitutionnels cnvisagés ne devaient pas étre
fondés sur cect accord.  Lec gouverncacnt du Canada recpocte cotte
décision, ’

Néanneins, le gouvernement du Canada a toujours la forme
intention da réaliser des progrds 3 l’égard de l‘’autoncnic
gouvernenentale et des autres questions autochtones dans le cadre
constitutionnel actuel. A cette fin, les ministres continucront
de rencontrcer et de travailler avec les :eprésentants autochtones
et les gouvernements provinciaux et territoriaux.

Madarme la présidente,

Le gouvernement du Canada continue 3 faire des Frogrés réels
dans le cadre du Programme pour les Autochtones cré&é a l'echelle
de l’administration fédérale pour accélércer le réglerxont des
griefs de longue date des Autochtones et &tablir une nouvclle
relation avec ces derniers. Le Canada entend apportcr des

8204 PLLON ZZZB“?S € SNOIIUTS .LNBNNHBOD':J vS:21 v6/11/10

N



7

changerantcs favorsbles dans les dormaines suivants: le réglement
des revendications territoriales; l’amdlioration des conditions
dans les récerves;® l’&tablissement d’une nouvelle relation entre
- le gouverncocnt et les Pcuples autochtones; la reconnzissance ot
la nisc en valeur du rdle des Peuples autochtones dans la société
‘canadienne contemporaine. La Commission royale sur les Peuples
-autochtenes, que j’ai décrite cn d&tail 1l’an dernicr, psursuit
- s0s audicnces ct produira un rapport cn 199S.

Davendications territoriales

Cezpte tenu de l’izportance des quections relatives aux
terres, j’airerais soulever les récents diveloppemcnts survenus
ainsi que les tendances générales. Au courgs Acs 12 derniers
mois, nous avons obtenu des résultats irportants -- au total 25

" revendications territoriales particuliércs ont &€té& réglécs, 14
ententes touchant des revendicaticens fondlcs sur dcs droits
foncicrs iscus de traitlis en Sackatchewan ont &t8 conslues et six

. revendications territoriales glokales ont 4té rlgllcc avec les
Gwich’in, la Fé&dération Tungavik du Nuncvut et quatre Premidres
Nations du Yukon. De plus, les indiens de Sahtu, dans la vallée
du Mackenzie, ont voté ce mois-ci cn faveur de la ratificatien Qe
lcur cntente. ) '

Les revendications territoriales globales au Conada sont des
traitds contemporains négociés avec les groupes autochtones qui
souhaitent régler les revendications qui s’appuient cur des
droits autochtones & la terre. Depuis 1973, quand la politique
des revendications globales a &té& adoptéc, l’un des cbhbjectifs
était de se concentrer sur les négociations de fagon d arriver a
des ententes finales. Ce processus comporte plusicursg &tapes.
Dé&s qu’une revendication est acceptée, le gouvcernczent f8déral ot
les groupes autochtones concluent un accord-czéra, une entcnte de
principe, une entente dGfinitive et un plan de nics en ocuvre.

Le groupe autochtonz, lcs gouverncments provincizaux ou
territoriaux et le gouverncment fédéral doivent approuver
officiellenent chaque ontente. Ensuite, le Parlenant Qoit
adopter unc loi de mise en ceuvre. Ce long proceccus, nécesszire
conpte tenu de la protection constitutionelle accordie 2 ces
ententes, permet d’assurer que toutes les partics c2ient
satisfaites du rédglexent.

Le processus a &évolué en fonction des lcgons tirles des
précédentes négociations et des différcntes situaticns des
communautés. Par exceple, l’expérience nous a appric que la
Convention de la Baie James et du Nord québlcois (CTJIQ) a
conduit 3 des interprétations diverses. En consigucnce, un plan
de mise en oeuvre fait maintenant partie des entcntes pour
assurer une compréhension comnune da tous les acpacts de
‘1’entente. A ce moment-ci, je voudrais noter qu’unc nouvelle
communauté est en construction pour les Cris Oujd-ESsugouncu.

E . -
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Certains diront du ral de la prédilection du Canada pour la

négociation et le ccnpronis. Mais ccla fonctionne et des

- ententes sont conclues, - lesquelles sont en constante évolutxon.
Pzr. execple, en janvier dernier, les Cris du Québec ont signé la
omzidre entente complémentaire 3 la CBJINQ, par laquelle ils.
acceptaient la poursuite de certaincs parties du projet hydro-
élecctrique do La Grande, en échanga de la sox=a de 75 millions S.
A 1’é&chéance, 110 millions $ auront &té versés cn vertu de cette
entente. Lors do la signature, le Grand Chaf, Mathew Cocn-Cone
dfclarait:

"Uhen callcd upon, the Crees and Hydro-Quabcc czn seometines
find ways to resolve practical problems. We koth nmust
-continua to mcnztor and to dcal with tho izpucts ¢of the lLa
Granda co—ple ‘ S

En ce medent wazna, d’autres négociztions se peursuivent.

J aimerais raintenant souligncr plusicurs réalicat ions
1aportantes dans le donaine des revendications territoriales
clobales au cours de l/annde é&coulée. Les ententes sur les
revendications territoriales permettent 2w Autcechtones et aux
ron-Autochtones d’enviszger l’avenir avee séecuritd et de partager
des objectifs communs sur les questions cornc 1l/autonziie
¢gouvernemcentale et le développonent &cononique.

- Commissio ajtés @&

Dans la province de la Colembie-Britanniqua, il y a
ncnbreuses revendications territorialecs couniscs par plusicurs
groupes autochtones. En créant la Comnission des Traités de la
Colembic=-Britannique, nous avons pris une importantce msgsure ci
vuc de récoudrc lec revendicatiens dans cetta provincs. Cet

crganisme tripartite se compose de mezbrcs nomndg par les
’renlércs Nations, la provincae et le gouvarncoont f£&dléral. Seon
nandat consiste 3 surveiller le processus da nlégociction des
traités, a coordonner le comnencenant des nigogciations ct 3 en
surveiller l’‘évolution. Le gouvernercent f£&ddral prévoit négocier
plus de 30 traités avec les Premil2res Nations dc la Cslexnbice-
Britannique.2u cours de la prechaine décennie.

= Nunavut

Le mois dernier, unc entente historique a &td concluc entre
le Canada et les peuples autcchtones lorsque le Parlcmont a
adopté deux lois:

- la Loi conc g nant l’Acc ggg uy 1= quegdicarggns
ter;;tog;g; g Nu nggg;
—lawm_wi

Ces deux lois, qui sont étroitement liées, auront pcur effet ce

a10d el ON. s
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padificr la cartoc du canada au plus tard cn 1999 et assureront un
nouvel avialr politigque ct éconcmique a2ux Inuit et aux autres
personnes vivant dans 1’arctique de l’est et du centre.

La Loj coneearpant l’2ccord sur les Reavendications
territoriales duy Nunavut leur reconnait un titre de propriété sur
350 000 kilondtres carris de terres dans cctte région (plus vaste
cue la Finlandg) ainci quo le paieront financiére de plus d’un
rilliard $ répartic sur une périocde de 14 ans. Parni les zutres
cvantzges de l’accord, menticnnons des droits de récolte
d’anirzux sauvages, une partie des redevances de l’exploitation
d23 ressources scutcrraincs et la participation 3 la gestion ce
la fauna ct de3 a2utres recsources dans le territoire.

Le Nunavut scra un gouverncment public. Il comprendra un
cormnissaire, un conceil des pinistreg, une assenblée législative,
tne fonction publigue ¢t un tribunal territerial. Conformément
aux principcs dézosratiques fondanentaux, lcs habitants de la
régicn auront un plus grand contrdle sur les décisions touchant
leur vie quotidicnne et sur les moycens 3 prendre pour relever de
nouveaux ddfis. La créztion du Nunavut constitue un jalon dans
ce partcnariat qui s’est &tabli entre lecs Inuit de l’Arctique de
l’est et le - -gouvernerent Qu Canada.

- consejl des Indiens du_Yukon

Dans le territoire du Yukon, dans le grand nord canadicn,
différents arrangements ont été négociés. Le gouverncnent
fédéral, le gouvernement territorial du Yukon et le Conseil des
Indiens du Yukon ont signéd un accord-cadre définitif précisant
les modalités du réglement final des revendications tcorritoriales
de chacune des 14 Premidres Nations du Yukon. L‘accord recennait
des droits sur 41 439 kilomdtres carrés de terres au total, le
versepent d/indemnités da plus de 242 millions § sur une péricde
de 1S ans ainsi que des droits de récoltoc dcs animaux sauvages,
des droits tréfonciers, la participation 3 des organisces de
gestion des terres et des ressources, de néme que des
dispositions visant la prometion et la préservation da la culture
et cdu patriroine des Indiens du Yukon.

Quatre Premiéres Nations du Yulkon, le gouvernendnt
territorial du yuXon et le gouvernercnt f£8d&ral ont {galcrcaent
signé des ententes définitives individuelles, lesquclles
comprennent les dispositions de 1l‘’accord-cadrae d&finitif tout cn
tenant cempte des circonstances particulidres de chiqgua Prenidre
Natien.

utononie aouvernenentale
Les négociations relatives 3 l’autononie gouveracrmentale des

collectivités se poursuivent dans toutes les régions du Ccanada.
Il y a actucllerent 15 séries de négociations auxquelles

124 v£2°0ON . 9
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participent &S Premidres Nations qui chcrchent 3 faire adopter de
. ncuvelles mosuras législatives répondant mieux a leurs o
aspirations et a leurs besoins particuliers. En outre, des
négociations semblables se déroulent parallélement & celles sur
les revendications territoriales glokales. Par exemple, les
gouvernenents du Canada et du Yukon et quatre Premidres Nations
ont ratifié des cntentes sur l’‘autoncnic gouvorncmentale gqui
prévoient le transfert dc pouvoirs aux autorités localss peur ce .
qgul cst des d&cisions touchant les Indiens du Yukon. Chacune de
ccs quatre Premidres Natiens exercera des pouvoirs légiclatifs
sur les terres visées par le réglement dans les donaines oo
suivants: l’utilisation et le contrdle des torres, la chasse, le-
piégeage, la péche, la délivrance do pernis et la réglenentation
dcs entreprises. Elles auront &galermont le pouvoir de passer des
lcis s’appliquant 3 leurc membres dans lae Yukon qui ne vivent pas
sur des terres visées par le réglensnt, dans les dormaines de la
langue et la culture, de la santi, dos scrvicas sociaux, de
l’&ducation, et de la résolution das conflita, par excople.

Le Canada participe &galercont 3 des pourparlers sur les

cpirations 3 l/autonomie gouvcrnecentale das HOtis ct des autres
Pauples autochtones qui vivant hors rézorve. Deg nlgosiations
tripartites sur l’autononic gouverncmentale sent en cours dans
plusieurs provinces entre les organisrss autochtones, les
provinces et le gouverncment fédéral dans une gamne variée de
domaines comnc le logement, les servicas sociaux, le
céveloppenrent &concmique, 1l’éducation, la formatien et la
justice. ~ ' '

¥adane la présidente,

Des dévecloppcrents sont survenus dans les donaines de la
justice, des langues, de la santé, mais vu le tenps limité dont
nous disposons, je soulignerai sculerment quelques points qui
revetent un intéret particulier.

Le Nn:d

La Stratégie pour l’Environnement Arctique (SEX) est un
progranme da 100 millions $ établi dans le cadre du Plan Vert.
Elle visa A régler les problémes environncmcntaux lcs plus '
urgents dans l/Arctiquc. Le succés de cotta Stratiégie est en
partie de la participation des organismes autochtonzs 3 tous les
aspects de la planification et de l’exfcution du pregracme. Le
gouverncment accorde un financement de base A cing organisnes
autochtones nationaux pour qu’ils participent & la SFA et,
notamment, 4 tous les comités décisionnels. Ces organicmes
entreprennent également des projets particuliers.

Dans le processus nmenant 3 la création du Conseil de
1’Arctique, organisme intergouvernemental chargg de la région de
~1l’Arctique, le Canada a insisté pour que les organicmes

Sl0d 220N
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autochtones internationaux du nerd. jouent un rdéle important.

13 Canazda s’‘cst égalerent efforcé de faire participer des

crganisras autochtones, comme la Société régionale Inuvialuit i
o la pise en ocuvrae dz2 l’Entente de Ceopération bilatérale Canado-

llusse.
ladaze la Présidente,

Les Autochtones ont joué un réle essentiel au Canada. Je
cuis heureux de vous informer que dans la province du lanitoba,
cn a nenmé le premier Lieutenant Gouverneur Métis - M. Yvon
Dunont, ancien Président du Ralliement national des NMétis.
L’Année internationale des Populations autochtones e€st un
occasion d’anener la population i mieux corprendre le rdle de
l’histoire des Autochtones et de leur culture dans la société
canadicnne.

Ja dois souligner cue les preogrds réalisés en collakoration
avec les Autochtones au cours des douze derniers rois sont de bon
augure pour l‘’avenir. Le Canacda a réalisé dcs progrds tangibles
au regard des questions qui sont importantes pour les
Autochtones. Cependant, il reste encore bcaucoup de travail a
acconmplir. Les gouvernements au Canada se sont engagés a
collaborer avec les Peuples autochtones afin de s‘occuper de
leurs préoccupations et de trouver des noyens d’apporter des
changenents significatifs.

Merci Madane la Présidente.

£184 veu-oN .
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Madam Chairperson, pﬁcef OE/DE 2\/

. Once again the Canadian observer delegatior has the pleasure
of congratulating you on your re-election as Chairperson of the
Working Group on Indigenous Populations.

Madam Chairperson, the original statement which we had
prepared to make at this point contained remarks relating to the
important place of indigenous issues on the United Nations’
agenda, tha future of the Working Group, and the support which
should be given to the Working Group. Mindful of your reguest to
focus on the draft declaration so as to help the Working Group
conmplete its task, we will save these remarks for next week’s
discussion.

Last year and again at the World Conference, Canada stated
its support for completing the draft declaration in 1993. We
also supported the full participation of Indigenous people in the
consideration that Governments will give to this document, along
the lines of current practises in this forum. We shall propose
that a separate item on indiienous matters bs added to the agsnda
of the Commission on Human Rights when it is seized of the draft
declaration.

We can not overstate the importance of sending to the
Comnission a doocument that reflects the special place of
Indigenous pecple in the world today and promotes the protection
of their rights - guiding both Indigenous people and states in
the development of effective interrelationships. We hope

- therefore that our observations today, and in the days to follow,
when we address the specific provisions of the draft declaration,
:ﬁll be taken in the positive spirit with which we shall give

an.

In recent years, Canada has been striving to f£ind forms of
governance that can accommodate the particular charactaeristics of
all Canadianas. The Aboriginal pecples of Canada have
participated extensively in those discussions. And yes, we do
take pride in the fact that we have been able to negotiate
together, a variety of agreements on self-governmant and other
related matters. .

Madam, there are still a number of concerns which warrant
special attaention. Before we raise these with you, we draw to
your attention that Canada believes that all rights under the
declaration should be available, without discrimination, to both
male and female persons. We propose a provision to this effect
be included in the declaration.

Canada supports the principle that Indigenous peoples
gqualify for traditional rights of self-determination at
international law on the same basis as non-Indigenocus pecples, if
they otherwise meet the criteria at international law. We also
support the principle of self-determination for Indigenous people
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within the framework of existing nation-astates where thare is an
interrelationship between Indigenous and non-Indigenous. :
jurisdictions that gives Indigenous psoplas more autonomy over
their own affairs, but that alsc recognizes the jurisdiction of
the state. : S 7 S _

This is why it is so important to be clear in ths language
of the draft declaration about what we intend. The theme of an
international right to self-determination runs throughout the
draft declaratiocn and is linked with notions of self-government
and autonomy. Implicit to ths theme is the right of Indigenous
psople to unilaterally determine their political, economic and
social status within the existing state: it is not clear how the
concepts of self-dstermination, self-government and autonony,
which are, for example, addressed in paragraphs 3 and 29,
interrelate so as to provide a picture of what the range of.
Government and other powers of Indigenous Governmants would be,
and how they would relats to the jurisdiction of existing states.

It may be helpful, Madam Chalr, if the paragraphs dealing
with self-determination, self-government and autonomy were
combined or clearly linked in some fashion which would better
explain the relationship.

Madam, Canada acknowledges and appreciates your efforts to
reviss and address a number of specific concerns expressed about
earlier drafts. Canada supports many of the principles set out
in the current version. However, the current draft declaration
still concerns us in certain areas. First, no distinction is
drawn between "lands and territories", nor is it clear whether
they are intended to mean only those lands and territories where
Indigenous peoples have or can establish legal rights or all lands
and territories which they claim. The provision in operative
paragraph 24, that Indigenous psople "have the right to own,
control and use their lands and territories®, in combination with
the statement in operative paragraph 23 that lands ana :
territories are those that they have "traditionally owned or.
otherwise occupiled or used" gives these paragraphs a very far

reaching effect. Such broad provisions cause difficulties for
Canada. )

Second, paragraph 25, establishing a principle of
restitution of land, is problematic for Canada which has devised
a systen of negotiated settlements (comprehensive land claims
agreements) with Indigenous people. o

. Canada reiterates its recommendation that a "reasonable
linmits" clause be introduced into the draft declaration to anable
more states to support the declaration without undermining the
intent and the fundamental effect of tha declaration. This would
be prefaradble to the minimum standard approach in operative
paragraph 40 which appears to limit flexibility.
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Madam, as a last substantive comment on the draft, I would
like to take this opportunity to clarify Canada’s pesition on the
use of the word "pecples" in the draft declaration and othar
international instruments, as it has important links with the
self-determination issue.

There may still bea a view held by some that Canada’s stated
concern over the use of the word "peoples" in this document is an
attempt to bloock the legitimate aspirations of Indigenous people
to attain greater control over their lives or to deny them rights
which are available to non-Indigencus peopla. I can assure you
that this is not the case.

Part of being supportive of this process is ocur duty to
raise issues which may be problematic for Governments in meeting
standards which this dsclaration will set. This is not done as
an attempt to preserve the status quo or to f£ind the "lowest
common denominator", but rather to £ind ways around issuass which
may cause serious problems for Governments and Indigenous people
in attsmpting to comply with the spirit of the declaration. One
of these issues is the implications of the use of the term
"paoples" for the right of self-determination under international
law. ‘

Let me make two points at the outset: first of all, Canada’s
concern with the use of the term "peoples" in this declaration
should not be construed as a danial that Indigenous people may
have international law rights of self-determination. Our
position has been, and continues to be, that “gaoplea", whethar
they be indigenous or non-indigenous, have a right to self-
determination provided that they meet ths criteria established
under international law. ' '

Secondly, our position on the word "peoples" is not a denial
“that Indigenous peoples have their own unique cultures, history
and identity. The Canadian Constitution, which refers to the
*aboriginal psoples of Canada" as including Indians, Inuit and
Metis, is a reflection of this fact. .

Canada’s concern with the use of the term indigenocus
"peoplea" in internaticnal instruments, such as the one under
discussion is that it may support an argument that Indizenous
peoples automatically have the right to self-determination under
international law, without reference to existing established
rules of international law. That is wh¥ we have proposed, as an
alternative, that the declaration centain a provision clarifying
that the use of the term "peoples" has no conseguences for the
right of self-determination under international law. This would
ensure that the declaration could not be used either to deny
Indigencus pecple who may legitimately claim such a right teo do
80, nor could it be used to expand the range of those who may now
qualify under existing international rules.
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Some may ask why Canada would be concerned if all indigenous
groups included in the term "Indigencus pecples” under this '
declaration ware to have an international law right to self-
deternination. The simple answer is that this would appear to
place them in the same position as nation-states. Not only would
this mean the right to secede, but also, even if secession was -
not chosen ag an optiocn, the right to make laws respecting their
political, economic, social and cultural status and developmant
without ragard to, or application of, laws of the surrounding
state. In a country such as Canada, where Aboriginal peoples
live in many different areas and live in a variety of:
circumstances, the implications of this would be enormous.

. That is why Canada is advocating the development of a
principle of self-determination in this declaration which would
apply to Indigenous people in all circumstances in which they
live and not Just to those Indigenous pesoples who are currently
in a position to claim international law rights to self-
determination. The challenge which we face is to design a
concept of self-determination which obliges states and Indigenous
peoples to work out harmonious arrangements for the sharing of
power. : R .

Madan, in the address which you gave to the "Conference on
the Position of Indigenous Peoples in National Constitutions® in
Canberra, Australia, in June of this year, you said that the
right of self-datermination would mean that “,.. the existing
state has ths duty to accommodats the aspirations of Indigenous
peoples through constitutional reforms designed to share power
democratically. It also means that Indigenous peoples have the
duty to try and reach an agreement, in good faith, on sharing
power within the existing state and to exercise their right to
self-determination by this means to the extent possible.®

¥While we, in Canada, have learned that constitutional
reforms are not easily achieved, we agree with you that the
essence of the indigenous self-determination issue is negotiated
power sharing, both through constitutional reform and within
existing congtitutions. It is what you referred to in the same
address as "belated state-building®, and it is this process of
self-determination through establishing harmonious relationships
between Indigenocus Governments and States which we must continue
to pursue in this deolaration. :

Madanm, we are grateful for your indulgence in allowing us so
nuch speaking time. These issues are of vital importance to
Indigenous people, A declaration which balances the concerns and

- interests of all parties will bes a declaration that has real
effectiveness in promoting the rights of Indigenous people,
including the Aboriginal peoples of Canada. ,

Thank you.
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Madame la Présidente, : .

. Encore une fois, la délégation A’observateurs du Canada a le
plaisir de vous féliciter de votre.réélection 4 titre de

~ Présidente du Groupe de Travail sur les Populations Autochtones.

Madame la Présidente, l‘allocution que nous avions préparée
initialement contenait des commentaires sur la place importante
qu’cccupent les gquestions indigénes sur l’ordre jour des Nations-
Unies, sur-l’/avenir du Groupe de Travail et sur l’appui qui
devrait lui etre fourni. Puisgque vous avez souhaité que les
interventions soient centrées sur le projet de déclaration, de
fagon & ce que le Groupe de Travail en termine l‘’examen, nous
avons préféré conserver ces remarques pour la discussion de la
senaine prccha;ne sur le sujet.

L’an dernier et de nouveau i la COn.erence nondiale, le
Canada a déclaré qu’il souhaitait gque l’on termine la rédaction
du projet de déclaration en 1993. Nous avons aussi appuyé .la
pleine participation des Autochtones aux délibérations des - -
gouvernements sur ce document, conformément aux pratiques
actuelles du Groupe de Travail.. Nous proposerons qu‘un point
séparé .intéressant .les Autochtones soit inscrit & l’ordre.du jour
de la Comnission des Droits de 1’Honne lorsqu elle sera saisie du
proiet de dé&claration. P

Nous ne pouvons trop insister sur la nécessité de présenter
4 la Commission un docunent qui souligne la place spéciale
qu’occupent les Autochtones dans le monde aujourd‘hui et favorise
la protection de leurs droits, un docunent gui aidera tant 1les
populations autochtones que les:Etats 3 nouer des relations
productives. Par conséquent, nous espérons que nos observations
aujourd‘hui, et au cours des prochains jours, lorsque nous
exaninerons. des dispositions spécifiques du projet de
déclaration, seront recugs avec l’esprzt positif dans leqLel
ellcs .ont été fornnlécs.

Le Canada cherche depuis quelques années 3 trouver des
férnes de gouvernenent pouvant tenir compte des caractéristiques
particuliéres de tous les Canadiens. Les peuples autochtcnes du
Canada ont participé &troitement & ces discussions. Et, oui,
nous somnes fiers d’aveoir pu négocier ensemble diverses ententes
sur l'autonomia gouvernementale‘et d‘autres questions connexes. .

Madanme 1la Presidente, nous avons encore un certaxn ncnbre de
précccupations qui méritent une attention spéciale. Avant de
vous les présenter, nous désirons attirer votre attention sur le
fait que le Canada croit que tous les droits énumérés dans la
déclaration doivent é&tre accessibles aux hommes et aux fenmmes,
sans discrimination. Nous proposons qu’une disposition en ce
sens soit incluse dans la déclaration.
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_e Canada appuie les principes voulant que les peuples
autochtones aient le droit traditionnel de disposer d’eux-mémes,
conforménent au droit international, au méme titre que les autres
peuples, s’ils respectent par ailleurs les critéres du droit
international. Nous appuycons 2ussi le principe de - .
l’autodétermination des Autochtones dans le cadre d’Etats-Nations
existants, ol les sphéres de compétence sont réparties entre les
Autochtones et les non-Autochtones de fagon & accorder aux
Autochtones plus d’autononmie par rapport a leurs propres
affaires, tout en reconnaissant la compétence de 1l’état.

C’est pourquei il est si important d’indiquer clairement nos
intentions dans le libellé du. projet de déclaration. Le concept .
d’un éroit international & 1l’/autodétermination sous-tend :
1l’enscmble du projet de déclaration et est 1ié aux notions ,
d/autononie gouvernementale et d’auto-administration. Il englobe
implicitement le droit des. Autochtones 3 déterminer ’ .
unilatéralement leur situation politique, économique et sociale
au sein de l’état existant: il n’est pas clair, d’aprés les
notions d’autodéternination, d’/autononie gouvernementale, et
d’auto-administration qui sont énoncées par exenple aux
paragraphes 3 et 29, quels seraient les pouvoirs,
gouvernenentaux et autres, des gouvernements Autochtones ni quels
scraicnt les rapports entre c2s gouvernements et l’autorité des

tats exicstants.

11 pourrait étre utile, Madame la Pr6sidente,. de regroupsr
les paragraphes portant sur l‘autodétermination, l’/autononie

gouvernemcntale et l‘’auto-administration ou de les lier plus.
claircnment de fagon 3 ce que les relations entre ces notions

apparaissent plus clairement. ) ‘ .
Ifadame la Précidente, le Canada roconnait et apprécie vos.

efforts pour réviser las versions antéricures et exaniner divers

points soulevés & leur égard. Cependant, cortains aspects cu
projet de déclaration existant nous préoccupent encore.
Premilzrement, aucune distinction n’est faite entre "terres ot
territoires®, et il n’est pas clair si cette expraession:désigne
sculenant les terres et territoires sur lesquels.les Autochtones
ont des Aaroits légaux ou peuvent établir.de tals droits, ou
1l’enscnble des terres et territoires qu’ils revendiquent. Les
dispositions Qu paragraphe 24 du dispositif, selon lesquelles les
Autochtones "ont le droit collectif et individuel de propriété,
de gection et d’usage de leurs terres et territoires”, ainsi que.
1’énoncé du paragraphe 23 voulant que les terres et territoires
soient ceux gue "les peuples autochtones possddent ou occupent ou
utilisens sous d’autres formes traditionnelles", sont trés s
' larges. Des dispositions aussi vastes posent probléme au Canada.

| Dauxidmement, le paragraphe 25, qui établit 1le principe de
la restitution des terres, souléve des difficultés pourvle Capada'
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qui a2 institué un régime d‘ententes négociées (revendications
territcriales globales) avec les Autochtones.

Le Canada réitére sa recommandation voulant qu‘une
dlspcSlthn "de limites raisonnables"” soit incluse dans le projet
de déclaration de facon a permettre 3 plus d’Etats d’appuyer la
déclaration sans miner l’objet ni l’effet fondamental de celle-
ci. Une telle disposition serait préférable au principe des
normes minimales fzgurant au paragraphe 40, qui semble limiter 1la
flexibiliteé.

Madane la Présidente, dans ma derniére observation
concernant la teneur de la déclaration, j’aimerais clarifier 1la
position du Canada concernant l/utilisation du terme "peuples"
dans le projet de déclaration et d’autres instruments
internationaux, wvu ses 1iens 1mportants avec la questzon de
1’autodéternination.

Certains croient peut-étre encore que les réserves exprimées
par le Canada au sujet de l’utilisation du terme "peuples”. dans
ce document constituent une tentative pour faire.obstacle aux
aspirations légitimes des Autochtones concernant 1l/exercice d‘un

contrSle plus &troit sur leurs vies, ou pour leur nier des_droits

dont jouissent les autres peuples. ‘Je vous assure que ce n’est
pas le cas. T

Notre engagement envers la présente démarche nous cblige é
signaler les points qui pourraient poser probléme auy
gouvernenents dans le respect des normes gqu’établira cette
déclaration. Notre intention n’est pas de préserver le statu guo
ni de trouver le "plus petit commun dénominateur", mais plutdt de
proposer des solutions aux graves problémes auxgquels les
Autochtones et les gouvernements pourraient &tre confrontés en
tentant de respecter l’esprit de la déclaration, notamment
l’inzidence de l’utilisation du terme “peuples" sur le droit a
l1’autodéternination en vertu du'droit internatienal.

J’aimerais, a cet égard, falre d'ores et déja deux
cbservations: d‘abord, les préoccupations du Canada au sujet du
terme "peuples" dans cette déclaration ne devraient pas étre
considérées comme un refus de sa part d’admettre que les pzsuples
autochtones peuvent avoir le droit de disposer d’eux-mémes
conformément au droit international. Notre position a toujours
été gue tous les "peuples”, qu’ils soient Autochtenes ou non, ont
le droit & l’autodétermination pourvu qu’ils respectent les
critdres &tablis en vertu du droit international.

Deuxiémement, le Canada a toujours dit gue les Autochtones
ent leur propre culture, leur propre histoire et leur propre
identité. La constitution canadienne, qui utilise le terme
"peuples autochtones du Canada" pour désigner les Indiens, 1les
Inuit et les Métis, en fait foi.
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Le Canada a cependant des réserves quant 3 1'uti llsatlon du
terne "peuples" autochtones dans les instruments internationaux,
comme celui qui est 3 1l’étude, parce qu‘il pourrait donner cu
,ozds 4 l'argument voulant que les peuples autochtones aien

omatiquement le droit de dLSposer d’eux-mémes, tel que ¢2
d'Olt est traditionnellement compris selon le droit ‘
international, sans tenir compte des limites inposées-a
l’exercice de ce droit. C’est pourguoi nous.avons proposé, comme
sclution de rechange, gue la déclaration ne modifie pas les
limites imposées 3 l’exercice du droit & lfautodétermination, tel
gue ce droit est traditionnellement compris en droit
international, ou qu’‘elle contienne une disposition précisant gue .
l/utilisation du ternme "peuples" n‘a aucune incidence sur le
droit & l’autodétermination conformément au droit international.
L’une ou l‘’autre nesure ferait en sorte que la déclaration ne
puisse pas étre invogquée pour nier un tel droit aux Autochtones
qui pourraient légitimement le revendigquer, ni pour accroitre le
‘nombre de ceux qui pourraient &tre actuellement admissibles en
vertu des régles internationales existantes.

.Certains pourraient se demander pourquoi le Canada devrait
étre préoccupé, si tous les groupes compris dans le terme
"peuples autochtones™ en vertu de cette déclaration avaient un
droit traditionnel & l‘autodétermination conformément au droit.
international. La réponse i cette question est simple : le cas-
échéant, ils sembleraient &tre sur un pied d’égalité avec les
Etatc-Nations. Non seulement aurajent-ils le droit de sGeessien,
mais, nérme s$’ils ne choisissaient pas de l’exercer, ils auraient
le droit de faire des lois concernant leur statut et leur
développenent politique, économique, social et culturel sans
tenir compte ni appliquer les.lois de l’état dans lequel ils
vivent. Dans un pays comme le canada, old les peuples autochtonas
habitcnt dans bien des ré&gions différentes.et vivant dans des
conditions diverses, les concéquences ceraient énormes.

i
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C’est pourquei le Canada préconise l’inclusion dans la L '
dé&claration d’un principe d’autodétermination qui s’appliquerait -
3 tous les Autochtones, quelles que soient les conditions dans
lesquelles ils vivent, et non seulement 3 ceux qui sont ' s
actucllement en mesure de revendiquer des droits traditionnels & (
1’autodéternination conformément au droit international. Le d&fi
que nous devons relever est celui d’‘élaborer un concept
d’autcdétermination qui oblige les Etats et les Autochtones &
arriver a des arrangemants harmonieux concernant le partage des

pouvoirs.

Madame la Présidente, dans l’allocution gque vous avez
prononcé 3 la "Conférence sur la position des peuples autochtone
dans les constitutions nationales®, & Canberra en Australie 2n -
. juin dernier, vous avez dit que le droit & l’autocdétermination

voudrait dire que l’Etat existant a le devoir de satisfaire aux
aspiraz xons des peuples autochtones au moyen de réformes '

S
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constitutionnelles destinées i assurer un partage démocratique
des pouvoirs. Il veut aussi dire que les peuples autochtones ont
le devoir de tenter de s’entendre, de bonne foi, sur le partage
des pouvoirs au sein de l’état existant et d’exercer autant gue
possible leur droit 3 l’autcdétermination dans les linites de ce

par<tage.

. Si nous avons appris au Canada gue la réforme
constitutionnelle n‘’est pas facile, nous convenons avec vcus gue
l’essence.de l/autodétermination autochtone est un partage des
pouvoirs négocié, tant au moyen de la réforme constitutionnelle

- gque dans le cadre des constitutions existantes. C‘est ce gue,

dans la méme allocution, vous avez appelé la construction tardive
d’un Etat, et c’est ce processus d/autodétermination par
l/&établissement de relations harmonieuses entre les gouvernements
autochtones et les Etats que nous devons poursuivre dans cette

déclaraticen.

- Madame la Présidente, nous vous remercions de nous avoir
accerdé autant de temps. Ces questions revétent une inmportance
esscentielle pour les populations autochtones. Une déclaration
gui réalise l’équilibre entre les préoccupations et les intéréts
de toutes les parties en sera une qui parviendra vraiment &
promouvoir les droits de tous les Autochtones, y compris-les

peuples autochtones du Canada.

Je vous renercie.

-
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of the nany subjects raised in ths Report of the Sub-
Commission, I would like to addrass two: those relating to persons
with disability and to indiganous people. '

Last ysar Canada was pleased, with the strong support of many
delegations, to tabls the first resolution on disability in the
Commission. We hops that the many co-sponsors who supported last
year’s resolution will join' in building on recent progress by
supporting this year’s resolution,

1992 marked the and of the Unitad Nations Dscade of Disablad
Persons. Initiativas wera taken to establish and strangthen
international activity in tha area of Adisability. In Octobar,
Canada hosted the first Conference of Ministers Responsible for the
Status of Parsons with Disabilities in Montreal. Savanty-threes

-ministers and senior representatives as well as raprasaentatives of
the United Nations and intsrnational non-governmental organizations
of parsons with disabilities participated in discussions on ways to

- strengthen Ministerial collaboration on this dimportant issus.
Directly after the Montraal Confarsnce, the Unitad Nations Genaral

~ Asaegbly held a Special Plenary Session to mark the end of the
Dacade.

Following the Montreal meeting, a Working Group of Ministers
from all regions was formed and held a January meeting in Paris.
The Working Group agreed to recommend the establishment of an
international mechanism ¢to support ongoing collaboration and
exchange among Ministers on natters of concern to parsons with
disabilities. The Working Group will consult actively over the

- coming months with Ministers from other statas, the United Nations
and non-governmaental organizations to ensure this mechanisn nests
appropriate needs. :

. Canada wishas to express its support for the adoption by the
Social Development Commission of the Etandard Rules for the
Equalization of Opportunities for persons with digabilities and the
Long Term Strategy to the year 2000. Canada views thesa
initiatives, as well as the World Program of Action, as the three
pillars of United Nations disability policy. These measurass will -
provide statss with the tools they resquire in order to move fron
awareness to action.

Mr, Chairman,

Turning to indiganous issues, the Comnission will again have
befora it two resolutions, one on the International Year of the
World’s Indigenous Pecple and another on the mandate of the Working
Group on Indigenous Populations. The objective of thes Year is to
strangthen international cooperation for the rasclution of problens
faced by indigenous communities. The theme "Indigenous people - a
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,‘naw partnership" is evocative of changes undarwéy} ahd thosa’ to
come, between indigenous people, govsernments, and the international
. community. Canada strongly supportajthil thenme. ,

At the United Nations, discussions havae been ongoing for ten
years to develop a body of standa¥ds on the spaecific rights of
~ indigenous paople, in the context of the universal rights proper to
all people. Significant progress has been made. We undsrstand why
- some indigenous people would have the discussions continua: to
bring more governments to an understanding of their aspirations.
Nevertheless, on balance we agree with others that it is time for
governments to jein more actively in advancing this - important
undertaking. Tharefors Canada welcomas the reguest of the Genaral
Assembly that tha S50th Sessicn of the Commission on Human Rights
begin consideration of the Draft Universal Declaration on ths
Rights of Indigenous Peoples. f :
T The intarnational community owes a dabt of gratitude to tha
Sub-comnission’s Working Group on Indigenous Populations for its
contribution to this enterprisse, under the able leadership of Mnme.
-Erica Daes. Canada appreciates the Sub-Comnission’s effort to maks
the raevised and reorganized text of the Draft Declaraticn available
well in advance of the 11th session of the Working Group. With the
month of June taken up with the World Confarance on Human Rights,
wa shall need ths text as early as possible to ensurae that all
governments and indigenous groups hava the opportunity to consider
it thoroughly. : : =

Last year, Canada also urged that the studies on the Cultural
and Intellectual Property of Indigenous Peoples, and on Traaties,
Agreements and other Constructiva Arrangsments be corpleted
expeditiously. Both studies will be raslevant to tha future
consideration of the Draft Deoclaration. . :

Mr. Chairman, Canada belisves. that the United Nations must
continue to explore ways in which the indigenous pecple of the
‘'world can intaract with the UN [developmant] system. This may lie
in the continuation of thae Working Group on Indigsnous Populations
after it has completed work on the Draft Declaration. We shall
want to censider this and other opticns carafully with other
governments and indigenous people. For instance, the proposal to
convene a - future session o©f the Working Group outside of the
European region warrants consideration, and we look forward to
seeing the Secretariat’s analysis of the associated costs.

Finally, in this connaction, we shall have to explors, with

. other governnents and indigenous people, the factors we need to

take into account when establishing the mandate for a naw

Commission working group to address the Draft Declaration. We look

forward to hearing the views of other interested statss and
aboriginal peopla. J
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Turning to davelopments in Canada, Mr. Chairman, the fedaral
and provincial governments, and the Aboriginal people of Canada,
have been engaged in dialogue over the last ten years to define a
new ralationship among them. In 1990, the Prime Minister of Canada
announced the establishment of a "Native Agenda" with the following
four goals: accalerated settlement ef land claims, enhancad social
and economic conditions on reserves, improved relationships batween
Aboriginal groups and governments, and addrassing the concerns of
Aboriginal pesople in contamporary Canadian life.

-

The involvament of the indigenocus pesople has already proven i:o
be fundamental to progress on aach of thaese fronts. For axample:

- Last Septembser, an agresment to settle outstanding land

- entitlements in Saskatchewan was signed between the fedaral

andiprovincial governments, and the Federation of Saskatchewan
Indians.

- In British Columbia, a task forca, involving Indian leadars

: and the faderal and provincial governments, 1led to the
establishment of a Treaty Commission to facilitate the
negotiation of modern treaties in that province.

- In January of this year, an agrsement was reached with the
Gwich/’in Indians of tha Northwest Tarritories that will
provide thenm with title to 22,422 square kilometres of land.

In other davelopments, tha groundwork has been laid for the
establishment of a new partnership betwean the Inuit and other
residents of tha eastarn Northwast Territories and the Government
of Canada. Tha Governnent of Canada intends to introduce this year
legislation leading to the establishment, by 1999, of the Nunavut
Territory and Government. The creation of Nunavut will give
rasidents, the majority of whon are Inuit, greater control over
decisions which affect their lives.

Finally, as indicated in ny delegation’s statement this
morning, a Royal Commission on Aboriginal Psoples was established
lagt fall to axamine the economic, social and cultural situation of
Aboriginal peopls in Canada. Its mandate and mnembership, the
majority Aboriginal Canadians, weras davelopad following extensive
consultation with Aboriginal leaders. The Commission is holding
‘hearings across Canada, It is expacted to report in 1994 and
provide vital guidance for the future. '

Mr. Chairman, bafore concluding, I want to say a word on the
World Confersnce on Human Rights, which will take place in Vienna
this year. This will be an important occasion for drawing worla
attention to tha situation of indigenous psopls, tha problems thsy
face and progress being made to address them.
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Canada is pleased that the Conferaence includes an occasion to
commemorata the International Year. We also hope that atates will

" consider indigenous issues as they pertain to other parts of the

agenda.

—

In our coﬁsultations with the Aboriginal peocple of Canada,

. concerns have bsen raised regarding indigenous participation in the

Conference and the possibility for a preparatory process to deal
with indigenous priorities. Canada encourages the Secretariat, in
consultation with interested governments, to addrass theaa points.

In sum Mr. Chairman, Canada finds it inconcaivable that a
World Conference on Human Rights held in this, the Internatiocnal
Year of the- World’s Indigenous People, would not involve a
substantive role <for indigenous concerns and indigsnous
representativaes. We look forward to working with all interested

~parties tc ensure that an appropriate role can bs fashioned.

Thank you, Mr. Chairman.
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develop further international cooperation in the humanitarian field and
the promotion and protection of human rights, and also endorses the
Sub-Commission’s request to the Secretary-General to provide the Special
Rapporteur with all the necessary assistance, including the resources
required, to complete her study."

[See chap. II, sect. A, resolution 1993/38,
' and chap. XX]

9. Human rights and income distribution

The Commission on Human Rights, noting resolution 1993/40 of
26 August 1993 of the Sub-Commission on Prevention of Discrimination and
Protection of Minorities, endorses the decision of the Sub-Commission to

‘entrust Mr. Asbjern Eide with the task of producing, without financial

implications, a preparatory document on the relationship between the enjoyment
of human rights, in particular economic, social and cultural rights, and
income distribution, at both national and international levels, taking also
into account matters related to the realization of the right to developmert,
with a view to determining how most effectively to strengthen activities in
this field.

[See chap. II, sect. A, resolution 1993/40,
and chap. IX]

10. Protection of minorities

The Commissicn on Human Rights, noting resolution 1993/43 of
26 August 1993 of the Sub-Commission on Prevention of Discriminaticn and
Protection of Minorities, endorses the decision of the Sub-Commission to
consider at its next session, the follow-up to be given to the report,
including the feasibility and usefulness of the preparation of a mor
comprehensive programme for the prevention of discrimination and protecticn ¢
minorities, and to entrust Mr. Asbjorn Eide with the task of preparing,
without financial implications, a working paper contain.ng suggestions for
such a programme. :

(5]

[See chap. II, sect. A, resolution 19:3/43,
and chap. X.III]

11. Cultural and intellectual property of indigenous peoples

The Commission on Human Rights, noting resolution 1993/44 of
26 August 1993 of the Sub-Commission on Prevention of Discrimination and
Protection of Minorities, endorses the request to the Special Rappcrteur,
Mrs. Erica-Irene A. Daes, to expand her study on the protection of the
cultural and intellectual property of indigenous peoples with a view to
elaborating draft principles and guidelines for the protection of the heritage
of the indigenous peoples and to submit a preliminary report to the
Sub-Commission at its forty-sixth session; requests the Secretary-General to
provide the Special Rapporteur with all the assistance necessary fcr the
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accomplishment of her task; decides that the ﬁitle of therstudy should be
"Protection of the heritage of the indigenous peoples”"; and recommends the
following draft decision to the Economic and Social Council for adoption:

*The Economic and Social Council, noting decision 1994/... of
... February 1994 of the Commission on Human Rights, welcomes the study
by the Special Rapporteur, Mrs. Erica-Irene A. Daes, on the protection of
the cultural and intellectual property of indigenous peoples
(E/CN.4/5ub.2/1993/28) ; authorizes her to update and expand the study
with a view to elaborating draft principles and guidelines on the
protection of the heritage of indigenous peoples; requests her to submit
her preliminary report to the Sub-Commission at its forty-sixth session;
requests the Secretary-General to provide the Special Rapporteur with all
necessary assistance to accomplish her work; and approves the new title
of the study, ‘Protection of the heritage of the indigenous peoples’." )

[See chap. II, sect. A, resolution 1993/44,
and chap. XV.]

12. Working Group on Indigenocus Populations

The Commission on Human Rights, noting resolution 1993/45
of 26 August 1993 of the Sub-Commission on Prevention of Discrimination and
" Protection of Minorities, decides to recommend to the Economic and Sociil
Council:

{a) That it approve the holding of a seminar on indigenous land rights
and claims, in which representatives of indigenous pecoples, Governments and
experts will participate, to be organized in 1994;

{b) That it appfove the participation of the Chairperson-Rapporteur of
the Working Group on Indigenous Populations of the Sub-Commission,

Mrs. Erica-Irene A. Daes, at the closing ceremony of the International Year of
the World‘’s Indigenous People, which will take place in New York;

{(c} That it approve the annual report of the Working Group being made
more widely available by being issued as a United Nations sales publication.

[See chap. II, sect. A, resolution 1993/45,
and chap. XV.]

13. Question of the privatization of prisons

The Commission on Human Rights, noting decision 1993/109 of
25 August 1993 of the Sub-Commission on Prevention of Discrimination and
Protection of Minorities, authorizes the Sub-Commission at its forty-sixth .
session to appoint one of its members to undertake a special study, inter alia
on all the issues mentioned in chapter IV of the outline prepared by
Mrs. Claire Palley (E/CN.4/Sub.2/1993/21).

i{See chap. II, s=ct.
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8. Underlines that members of minorities should recognize and abide by

their responsibility to society, as noted in recommendation 20;

9. Invites States to take into account, in ‘their bilateral and
regional cooperation, recommendations 25 to 34 of the report;

10. Recommends that non-governmental organizations study and act upon
recommendations 66 to 68 of the report;

11. Invites international religious organizations to take into account,
in their work, recommendation 69 of the report;

12. Recommends to the Commission on Human Rights:

(a) To study the proposal contained in recommendation 44 of the report
aimed at the establishment of a working group on minority issues open to
representatives of both Governments and minorities, and the mandate to be
given to such a group;

: {b) To study and to give advice to the Centre for Human Rights
concerning recommendations 46 and 47 of the report, in particular on ways in
which the programme of technical assistance and advisory services can help in
the prevention of group conflicts;

13. Decides to consider at its next session the follow-up to be given
to the report, including the feasibility and usefulness of the preparation of
a more comprehensive programme for the prevention of discrimination and
protection of minorities;

14. Entrusts Mr. Asbjern Eide with the task of preparing, without
financial implications, a working paper containing suggestions for such a
programme .

3sth meeting
26 Auqust 1993
[Adopted without a vote. See chap. XVIII.]

1993/44. Cultural and intellectual property of indigenous peoples

The Sub-Commission on Prevention of Discrimination_and_ Protection cf

Minorities,

Recalling its resolution 1991/32 of 29 August 1991, in which it decided
to entrust Mrs. Erica-Irene A. Daes, as Special Rapporteur, with the task of
preparing a study of measures which should be taken by the international
community to strengthen respect for the cultural property of indigenous

pecples,

PR TR
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Recalling also Economic and Social Council decision 1992/256
of 20 July 1992, in which the Council endorsed the appointment of
Mrs. Erica-Irene A. Daes as Special Rapporteur with the mandate to prepare
a study on the protectlon of the cultural and 1nte11ectua1 property of

jndigenous peoples, -

Bearing in mind the conclusions and recommendations of the United Nations
Technical Conference on Practical Experience in the Realization of Sustainable
and Environmentally Sound Self-development of Indigenous Peoples
(E/CN.4/Sub.2/1992/31, sect. V), ”

Aware of the importance attached by the United Nations Conference on
Environment and Development to the traditional knowledge of 1ndlgenous

peoples,

Mindful of the relevant conclusions and recommendations contained in the
report of the Working Group on Indigenous Populations on its eleventh session

(E/CN.4/Sub.2/199§/29),

.

Having considered the study prepared by the Special Rapporteur
(E/CN. 4/Sub 2/1993/28),

1. Expresses its deep appreciation to the Special Rapporteur,

Mrs. Erica-Irene A. Daes, for her comprehensive study on the protection of the
cultural and intellectual property of indigenous peoples;

2. Endorses the conclusions and recommendations contained in the study
and, in particular, affirms that the heritage of indigenous peoples is their
own property, collective and inalienable;

3. Decides that the title of the study should be "Protection of 3 A
heritage of the indigenous peoples";

4. Requests the Special Rapporteur to expand her study with a view to
elaborating draft principles and guidelines for the protection of the heritage
of the indigenous peoples and to submit a preliminary report containing such
principles and quidelines at its forty-sixth session;

5. Recommends the following draft decision to the Commission on Human
Rights for adoption:

[For the text, see chap. I, sect. B, draft decision 11.]

35th meeting -

26 Auqust 1993
[Adopted without a vote. See chap. XV.]
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1993/45. Discrimination against indigenous peoples

The Sub-Commission on Prevention of Discrimination and Protection of

Beariné in mind that one of the purposes of the United Nations, as set
forth in the Charter, is the achievement of international cooperation in
solving international problems of an economic, social, cultural or
humanitarian character, and in promoting and encouraging respect for human
rights and fundamental freedoms for all without discrimination as to race,
sex, language or religion,

Recognizing the urgent need to recognize, promote and protect more
effectively the human rights and fundamental freedoms of indigenous peoples,

. Recalling Economic and Social Council resolution 1982/34 of 7 May 1982,
in which the Council authorized the Sub-Commission to establish annually a
working group on indigenous populations,

Recalling also General Assembly resolution 47/75 of 14 December 1997 on
the International Year of the World’s Indigenous People, 1993,

Taking note with appreciation of the report of the Working Group on its
eleventh session (E/CN.4/Sub.2/1993/29 and Add.1-2), and, in particular, of
the conclusions and recommendations,

Mindful of the relevant recommendations adopted by the World Conference
on Human Rights, in particular those contained in Part I, paragraph 20 anc
Part II, paragraphs 28 to 32 of the Vienna Declaration and Programme of
Action (A/CONF.157/23),

1. Expresses its deep appreciation to the Working Group on
Indigenous Populations and in particular to its Chairperson-Rapporteur,
Ms. Erica-Irene A. Daes, for the work it has accomplished during its eleventh
session;

2. Endorses, in particular, the recommendation contained in Part II,
paragraph 32 of the Vienna Declaration and Programme of Action of the
World Conference on Human Rights, referring to the proclamation by the
General Assembly of an international decade of the world’s indigenous peoples,
to begin from January 1994;

3. Decides to recommend to the Commission on Human Rights the holding
of a seminar on indigenous land rights and claims, in which representatives of
indigenous peoples, Governments and experts will participate, with a view to
considering obstacles and problems related to these issues, and to analysing
and evaluating innovative legal procedures and recent court decisions, as well
as positive measures taken by States in this area;:

4. Also decides to request the Commission on Human Rights to recommend
to the Economic and Social Council that the annual report of the Working Group
be made more widely available by being issued as a United Nations sales
publication;
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5. Further decides to request the Commission on Human Rights to
recommend to the Economic and Social Council that it approve the participation
of the Chairperson-Rapporteur, Mrs. Erica-Irene A. Daes, in the closing
ceremony of the International Year of the World’'s Indzgenous People, which
will take place in New York;

6. Requests the Secretary-General to consider establishing, as soon as
possible, a permanent forum for indigenocus peoples in the Unlted Nations
' system;

7. Also requests the Secretary-General to prepare an annotated agenda
for the twelfth session of the Working Group centaining, inter alia, the
following items: standard-setting activities, review of developments, the
study of treaties and agreements and other constructive arrangements with.
indigenous peoples and States an intermational decade of the world’s
indigenous peoples, the Voluntary Fund for Indigencus Populations and the
United Nations operat1onal activities and indigenous peoples;

8. Decides to recommend to the Commission on Human Rights the
following decision for adoption:

[For the text, see chap. I, sect. B, draft decision 12.]

35th meetinc

26 Auqust 1993
[Adopted without a vote. See chap. XV.]

1993/46. Draft United Nations declaration on the rights
of indigenous peoples

The Sub-Commission on Prevention of Discrimination and Protection of
Minorities,

Recalling its resolutions 1992/33 of 27 August 1992, 1991/30 of
29 August 1991 and 1985/22 of 29 August 1985,

Taking into account, in particular, paragraph 2, of its
resolution 1992/33, in which it endorsed the plan adopted by its Working
Group on Indigenous Populations at its tenth session for the completion of
the second reading of the text of the draft declaration on the rights of
indigenous peoples at its eleventh session and the possible submission of
the draft declaration to the Sub-Commission at its forty-fifth session,

Bearing in mind General Assembly resolution 47/75 of 14 December 1992,
paragraph 12 of Commission on Human Rights resolution 1993/30 of 5 March 1993,
paragraph 6 (a) of Commission resclution 1993/31 of 5 March 1993 and-
'paragraph I1I.28 of the Vienna Declaration and Programme of
Action (E/CN.4/sub.2/1993/23),
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Having considered the report of the Working Group in Indigenous
Populations on its eleventh session (E/CN.4/Sub.2/1993/29 and Add.1-2),

Taking into account the contents of chapter X of that report,

Welcoming the conclusion of the deliberations of the Working Group on the
draft declaration on the rights of indigenous peoples,

1. Expresses its satisfaction at the conclusion of the deliberations
on the draft declaration on the rights of indigenous peoples by the Working
Group on Indigenous Populations at its eleventh session;

_ 2. Expresses its gratitude to the Chairperson-Rapporteur of the
Working Group, Mrs. Erica-Irene A. Daes, for her contribution to the process

of drafting the draft declaration;
3. Decides:

(a) That the draft declaration shall be entitled "United Nations
Declaration on the Rights of Indigenous Pecples";

(b) To postpone until its forty-sixth session consideration of the
draft declaration agreed upon by the members of the Working Group in private
meetings during its eleventh session and contained in annex I to the report cof
the Working Group (E/CN.4/Sub.2/1993/29);

(c) To request the Secretary-General to submit the draft declaratic .,
as soon as possible, to the appropriate services within the Centre for Human
Rights for its technical revision;

{(d) To request also the Secretary-General to transmit the text of
the draft declaration to indigenous peoples and organizations, Governments
and intergovernmental and non-governmental organizations, as soon as the
technical revision of the draft declaration is completed and no later than
31 March 1994, and to include in the note of transmittal an explicit reference
to the fact that no further amendments to the technically revised text will be
accepted during the future standard-setting proceedings of the Working Group;

(e) To consider the draft United Nations declaration at its
forty-sixth session, in 1994, and, if possible, to submit it to the Commission
on Human Rights with the recommendation that the Commission consider and adopt
it at its fifty-first session, in 1995, on the understanding that the report
of the Working Group on its twelfth session will contain a summary of general
views expressed by the participants on the draft declaration;

4. Recommends to the Commission on Human Rights and to the Ecocnomic
and Social Council to take special measures to enable indigenous peoples to
participate fully and effectively, without regard to consultative status, in
the consideration of the draft United Nations declaration.

35th meeting
26 Auqust 1993

{Adopted without a vote. See chap. XV.]
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XV. DISCRIMINATION AGAINST INDIGENOUS‘PEOPLES

393. The Sub -Commission considered item 14 at its 16th, 33rd and asth
meetings, on 13, 25 and 26 August 1993. . :

394. The Sub-Commission had before it the following documents in connection
with its consideration of the 1tem :

Draft declaration on the rights of indigenous peoples:

. Revised working paper submitted by the Chairperson-Rapporteur,

Mrs. Erica-Irene Daes, pursuant to Sub-Commission resolution 1992/33
and Commission on Human Rights resolution 1993/31 (E/CN. 4/Sub 2/1993/26
and nadd. 1);

- Study on the protection of the cultural and intellectual property of
indigenous peoples, by Mrs. Erica-Irene Daes, Special Rapporteur of

the Sub-Commission on Prevention of Discrimination and Protection of
Minorities and Chairperson of the Working Group on Indigenous Populations
(E/CN.4/Sub.2/1993/28);

Report of the Working Group on Indigenocus Populations on its eleventh
session (E/CN.4/Sub.2/1993/29 and Add.1-2);

Letter dated 24 August 1993 from the Permanent Representative of Peru
to the United Nations and other international organizations at Geneva,
addressed to the Chairman of the forty-fifth session of the
Sub-Commission on Prevention of Discrimination and Protection of
Minorities (E/CN.4/Sub.2/1993/43);

Written statement submitted by the International Federation of Human
Rights, a non-governmental organization in consultative status
{category II) (E/CN 4/sub.2/1993/NGO/4) ;

Written statement submitted by the Commission for the Defense of
Human Rights in Central America, a non-governmental organization in
consultative status (category II) (E/CN.4/Sub.2/1993/NGO/6);

Written statement submitted by the Indian Law Rescurce Center, a
non-governmental organization on the Roster (E/CN.4/Sub.2/1993/NGO/13);

Written statement submitted by Four Directions Council, a
non-governmental organization in consultative status {category II)
(E/CN.4/Sub.2/1993/NGO/20) ;

Written statement submitted by the International Organization of
Indigenous Peoples, a non-governmental organization in consultative
status (category II) (E/CN.4/Sub.2/1993/NGO/21);

395. At the 16th meeting, on 13 August, Nobel Peace Prize laureate
Mrs. Rigoberta Menchii, addressed the Sub-Commission.
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396. At the 33rd meeting, on 25 August 1993, Mrs. Erica-Irene Daes,
Chairperson-Rapporteur of the Working Group on Indigenous Populations,
introduced the report of the Working Group (E/CN.4/Sub.2/1993/29 and Add.1).

397. In the general debate on the item, statements 1/ were made by the
following members of the Sub-Commission: Mr. Alfonso Martinez (16th, 33rd),
Mrs. Chavez (33rd), Mrs. Daes (16th), Mr. Eide (16th, 33rd), Mr. Guissé
{(16eth), Mr. Joinet (16th), Mrs. Ksentini (16th) and Mr. Saboia (33rd).

398. Statements were made by the observers for Bolivia (33rd), Brazil (33rd),
Canada (33rd) and Colombia (33rd).

399. The Sub-Commissicn also heard statements by representatives of the
following non-governmental organizations: France-Libertés: Fondation
Danielle Mitterand (33rd), Indian Council of South America (33rd), Indian Law
Resource Centre (33rd), Indigenous World Association (33rd), International
Federation for the Protection of the Rights of Ethnic, Religious, Linguistic
and. other Minorities (33rd), International Federation of Human Rights (33rd),
International Federation Terre des Hommes (33rd), Latin American Federation of
Associations of Relatives of Disappeared Detainees (33rd), National Aboriginal
and Islander Legal Service Secretariat (33rd), Nordic Saami Council (33rd).

400. At the 33rd meeting, on 25 August 1993, Mrs. Daes made her concluding
remarks.

Draft United Nations declaration on indigenous peoples

401. At the 35th meeting, on 26 August 1993, the Sub-Commission considered
draft resolution E/CN.4/Sub.2/1993/L.47, sponsored by Mr. Alfonso Martinez

402. At the same meeting, Mrs. Daes introduced amendments to draft
resolution E/CN.4/Sub.2/1993/L.47 contained in document
E/CN.4/Sub.2/1993/L.54, reading as follows:

"Operative paragraph 3:
Insert the following text as new subparagraph (a):

"The draft declaration shall be entitled ’'United Nations
Declaration on the Rights of Indigenous Peoples’";

Renumber the subparagraphs.
Replace existing subparagraph (d) by the following:

"To adopt the draft United Nations declaration after due
consideration, at its forty-sixth session, in 1994, and to submit
it to the Commission on Human Rights with the recommendation that
the Commission consider and adopt it at its fifty-first session,
in 1995.";
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"aAdd the'following new paragraph, as operative ,paragraph 4:

To recommend to the Commission on Human Rights and to the Economic
and Social Council to take special measures to enable indigenous peoples
to participate fully and effectively, without regard to consultative
status, in the consideration of the draft United Nations declaratlon,
as they have contributed to the work of the Working Group."

403. Statements relating to the draft resolution were made by’
Mr. Alfonso Martinez, Mrs. Daes, Mr. Guissé, Mr. Heller, Mr. Sachar and
Mr. Yimer.

404. The Sub-Commission postponed consideration of the draft resolution and

the proposed amendments thereto.

405. At the same meeting, the Sub-Commission resumed its consideration of

-draft resolution E/CN.4/Sub.2/1993/L.47 and the proposed amendments thereto.

406. Mrs. Daes revised the third amendment contained in document L.54 as

" follows:

(a). The word "adopt" before the words "draft United Nations", was
replaced by the word "consider*®; T

) (b) The words "if possible" were inserted between the word "and" and
the words "to submit it";

(c) At the end of the third amendment the following words were
inserted: "on the understanding that the report of the Working Group on iLs
twelfth session will contain a summary of general views expressed by the
participants on the draft declaration." This revision to
E/CN.4/Sub.2/1993/L.54 by Mrs. Daes was subsequently issued as document
E/CN.4/Sub.2/1993/L. 54/Rev.1.

407. The amendments and revised amenaments were accepted by the sponsor.
408. The draft resolution, as amended, was adopted without a vote.

409. For the text as adopted, see chapter II, section A, resolution 1993/46.

Cultural and intellectual property of indigenous peoples

410. At the 35th meeting, on 26 August 1993, the Sub-Commission considered
draft resolution E/CN.4/Sub.2/1993/L.53, sponsored by Mrs. Warzazi.

411. A statement on an estimate of the programme budget implications of
implementing the draft resolution was made by a representative of the
Secretary-General, in accordance with rule 28 of the rules of procedure®>f
the functional commissions of the Economic and Social Council.

412. The draft resolution was adopted without a vote.
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413. For the text as adopted, see chapter II, section A, resolution 1993/44.

Study on treaties, agreements and other comnstructive arrangements between
States_and indigenous populations

414. At the same meeting, the Sub-Commission considered draft
decision E/CN.4/Sub.2/1993/L.55, sponsored by Mr. Alfonso Martinez,
Mrs. Attah, Mr. Boutkevitch, Mrs. Daes and Mr. Yokota.

415. The draft decision was adopted without a vote.

416. For the text, see chapter II, section B, decision 1993/110.

iscrimination agajinst indigenous peoples

417. At the same meeting, the Sub-Commission considered draft
resolution E/CN.4/Sub.2/1993/L.56, sponsored by Mrs. Daes.

418. Statements relating to the draft resolution were made by
Mr. Alfonso Martinez, Mr. Chernichenko and Mr. Saboia.

419. The draft resolution was adopted without a vote.

420. For the text as adopted, see chapter II, section A, resolution 1993/45.
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Introduction
1. For indigenous pecoples the world over, the protection of cultural and

intellectual property has taken on growing importance and urgency. The very
concept of "indigenous" embraces the notion of a distinct and separate culture
and way of life, based upon long-held traditions and knowledge which are
connected, fundamentally, to a specific territory. Indigenous peoples cannot
survive, or exercise their fundamental human rights as distinct nations,
societies and peoples, without the ability to conserve, revive, develop and
teach the wisdom they have inherited from their ancestors.

2. In 1981, a conference was held at San José, Costa Rica, under the °
auspices of UNESCO to discuss the problems of ethnocide with particular
reference to the indigenous peoples of the Americas. The participants agreed
upon a statement of principles that reaffirmed, inter alia, the right of
indigenous peoples to preserve and develop their own cultures and diverse
cultural heritage. "The Declaration of San José", as this document came to be
known, was the first official recognition, in the United Nations system, of
the evil and continuing danger of ethnocide, and of the role Governments and
intergovernmental institutions should play in preventing any further erosion
of indigenous peoples’ cultural and intellectual heritage.

3. The establishment of the Working Group on Indigenous Populations in 1982
has provided indigenous peoples with a forum to express their own views on
this important topic, and, since its very first session, the Working Group has
heard repeatedly from indigenocus representatives from every continent about
the priority and urgency they attach to the protection of their spiritual and
cultural life, arts, and scientific and medical knowledge. These concerns are
not only reflected in the reports of the Working Group’s previous 10 sessions,
but also in the fact that the draft Declaration on the rights of indigenous
peoples contains specific provisions on ethnocide, cultural development,

the protection of intellectual property, religious freedom, control of
education, etc. ’ '

4. The protection of cultural and intellectual property is connected
fundamentally with the realization of the territorial rights and
gself-determination of indigenocus peoples. Traditional knowledge of values,
autonomy or self-government, social organization, managing ecosystems,
maintaining harmony among peoples and respecting the land is embedded in

the arts, songs, poetry and literature which must be learned and renewed by
each succeeding generation of indigenous children. These rich and varied
expressions of the specific identity of each indigenous people provide the
required information for maintaining, developing and, if necessary, restoring
indigenous societies in all of their aspects.

5. This study was proposed by the Special Rapporteur and authorized by the
United Nations competent bodies and the Economic and Social Council as a
first formal step in responding to the concerns expressed by indigenous
peoples themselves at the annual sessions of the Working Group and elsewhere
in the United Nations system. It should provide a basis for appropriate
standard-setting by the Working Group and other international bodies, as well
as a number of specific institutional measures to provide indigenous peoples
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with some immediate relief from the widespread and growing threats to the
integrity of their cultural, spiritual, artistic, religious and scientific
traditions.

Background and mandate of the study

6. 'In its resolution 1950/25 of 31 August 1990 the Sub-Commission

on Prevention. of Discrimination and Protection of Minorities entrusted

. Ms. Erica-Irene Daes with the preparation of a working paper on the question
of the ownership and control of the cultural property of indigenous peoples,
for submission to the Working Group on Indigenous Populations at its

ninth session.

7. After considering, at its forty-third session, in 1991, the conclusions
and recommendations contained in the working paper prepared by Ms. Daes
(E/CN.4/Sub.2/1391/34), the Sub-Commission in resolution 1991/32 of

29 August 1991, expressed its appreciation to the author and decided to
entrust her with the further task of preparing, for submission at its
forty-fifth session in 1993, a study of measures which should be taken by
the international community to strengthen respect for the cultural property
of indigenous peoples. B

8. At its forty-third session also, the Sub-Commission, in

resolution 1991/31 of 29 August 1991, requested the Secretary-General

to prepare a concise note on the extent to which indigenous peoples can
utilize existing international standards and mechanisms for the protection
of their intellectual property, drawing attention to any gaps or obstacles
and to possible measures for addressing them.

9. At its forty-fourth session, in 1992, the Sub-Commission, welcoming
the concise note of the Secretary-General on intellectual property
(E/CN.4/Sub.2/1992/30), expressed the conviction, in its resolution 1992/3S
of 27 August 1992, that

"there is a relationship, in the laws or philosophies of indigenous
peoples, between cultural property and intellectual property, and
" that the protection of both is essential to the indigenous peoples’
cultural and economic survival and development®.

. The Sub-Commission recommended that the Special Rapporteur include a
consideration of this relationship in her report, and recommended that the
title of the study should be revised to "Protection of the cultural and
intellectual property of indigenous peoples”.

10. The Commission on Human Rights, in its decision 1992/114, entitled
*Ownership and control of the cultural property of indigenous peoples*,
decided, without a vote, to recommend to the Economic and Social Council that
it endorse the appointment of Ms. Erica-Irene A. Daes as Special Rapporteur
of the Sub-Commission to prepare a study of measures which should be taken
by the international community to strengthen respect for the cultural
property of indigenous peoples, to be submitted to the Sub-Commission at its
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forty-fifth session in 1993. The Economic and Social Council, in its
decision 1992/256 of 20 July 1992, approved the appointment of Ms. Daes as
Special Rapporteur. ' '

11. In preparing this report the Special Rapporteur has taken account,

inter alia, of the relationship between this study and the relevant activities
of intergovernmental bodies, in particular the planned completion of the
draft declaration on the rights of indigenous peoples by the Working Group

on Indigenous populations at its eleventh session; the anticipated
implementation, by the new United Nations Commission on Sustained Development,
of the provisions of Agenda 21 (A/CONF.151/26/Rev.l, volume I) relating to
indigenous peoples: and ongoing work by the Inter-American Commission on
Human Rights on a possible inter-American legal instrument on the rights of
indigenous peoples.

General information

12. A comprehensive global survey of problems and possible solutions was
beyond the scope of this study, in view of the time and resources which were
available to the Special Rapporteur. An effort was made to provide concrete
illustrations of each issue, however, where data was available from reliable
first-hand sources. Many additional examples, and perhaps better ones,
unquestionably exist.

13. Most examples are referred to directly in the text of the study. Several
interesting case studies are also set out at greater length as appendices,
based on information provided to the Special Rapporteur by the indigenous
peoples directly concerned. )

14. The scope of direct consultations with indigenous organizations was
severely limited because of lack of sufficient time and means. The Special
Rapporteur was nevertheless.fortunate to obtain detailed information directly
from the following indigenous nations, peoples and organizations: Aboriginal
and Torres Strait Islander Commission; Alaska Native Leadership Project;
Colville Confederated Tribes; Hui Malama i na Kupuna o Hawai'’i Nei; Kodiak
Area Native Association; Navajo Nation Department of Justice; North Slope
Borough Commission on Inupiat History, Language and Culture; Snoqualmie Tribe;
and Pueblo of -Zuni Archeology Programme.’

1s. The Special Rapporteur is also pleased to recognize the important
contributions made by other organizations interested in the defence of
indigenous rights, including the Alaska Legal Services Corporation; American
Indian Ritual Object Repatriation Foundation; the Cultural Conservancy;
Cultural Survival; the Rainforest Alliance; the World Resources Institute; and
World Watch Institute. Appreciation is also due to the following
corporations, for freely sharing information on their relevant research
activities: Exxon Corp.; Merck & Co., Inc.; and Shaman Pharmaceuticals, Inc.
Information on activities of the Society for Applied Anthropology and

the Society for Economic Botany was supplied by Dr. Tom Greaves and

Dr. Brian Boom, respectively.

16. The Special Rapporteur is also grateful for the cooperation of the Select
Committee on Indian Affairs of the United States Senate, as well as the
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following United States government agencies: Indian Arts and Craft Board
(Department of Agriculture); National Cancer Institute, National Institutes of
Health; National Germplasm Resources Laboratory {(Department of Health); and
National Park Service (Department of the Interior).

17. The Special Rapporteur gratefully acknowledges the assistance of

Dr. Marie Battiste, an indigenous expert, and Apamuek Institute, a community
research centre of the Mikmag Nation, as well as research assistants

Letitia Taylor, Raisa Lerner, and Rachel Stevens, and Amy Townshend of the
Worldwide Fund for Nature, who helped compile a great number of relevant
documents used in preparing this report. '

I. CONCEPTUAL FRAMEWORK OF THE STUDY

18. European exploration and colonization of other regions beginning in the
fifteenth century led to the rapid appropriation, by major European empires,
of indigenous peoples’ lands and natural resources. But this was not all that
was taken. European empires also acquired knowledge of new food plants and
medicines, including maize and potatoes, which made it possible to feed the
growing urban concentrations of labourers needed to launch Europe’s industrial
revolution. As industrialization continued, European States turned to the
acquisgition of tribal art and the study of exotic cultures. Indigenous
peoples were, in successicn, despoiled of their lands, sciences, ideas, arts
and cultures.

19. This process is being repeated today, in all parts of the world, as
non-European States expand their activities into regions previously considered
remote, inaccessible or worthless, such as deserts, Arctic tundra, mountain
peaks, and rainforests. Ironically, publicity about the victimization of
indigenous peoples in these newly-exploited areas has also renewed Europeans’
interest in acquiring indigenous peoples’ arts, cultures and sciences.

Tourism in indigenous areas is growing, along with the commercialization of
indigenous arts and the spoiling of archaeological sites and shrines.

20. At the same time, the "Green Revolution®, biotechnology, and the demand
for new medicines to combat cancer and AIDS are resulting in a renewed and
intensified interest in collecting the medical, botanical and ecological
knowledge of indigenous peoples. The fact that many of these peoples are in
jeopardy has been advanced as a justification for acquiring their knowledge
even more rapidly. There is an urgent need, then, for measures to enable
indigenous peoples to retain control over their remaining cultural and
intellectual, as well as natural, wealth, so that they have the possibility of
survival and self-development.

21. In preparing this report, the Special Rapporteur was compelled to the
conclusion that the distinction between cultural and intellectual property is,
from indigenous peoples’ viewpoint, an artificial one and not very useful.
Industrialized societies tend to distinguish between art and science, or
between creative inspiration and logical analysis. Indigenous peoples regard
all products of the human mind and heart as interrelated, and as flowing from
the same source: the relationships between the people and their land, their
kinship with the other living creatures that share the land, and with the
spirit world. Since the ultimate source of knowledge and creativity is the



EICN.4ISub.2/19?3/28
page 8

land itself, all of the art and science of a specific péople are
-manifestations of the same underlying relationships, and can be cons1dered
as manifestations of the people as a whole.

22. A song, for example, is not a 'commodity', a "good,” or a form of
*property, " but one of the manifestations of an ancient and continuing
relationship between the people and their territory. Because it is an
expression of a continuing relationship between the particular people and
their territory, moreover, it is inconceivable that a song, or any other
element of the people’s collective identity, could be alienated permanently
or completely. :

23. For this reason, it is both simpler and more appropriate to refer to the
collective "heritage®" of each indigenous people, rather than make distinctions
between  "cultural property®" and "intellectual property*. Thus, for example,
Cultural Heritage Act No. 3501 (1979) of Ecuador is applicable to everything
that indigenous peoples themselves regard as "recurrent and valid means of
expression and identification of their culture®.

- 24. *Heritage® is everything that belongs to the distinct identity of a
people and which is theirs to share, if they wish, with other peoples. It
includes all of those things which international law regards as the creative
production of human thought and craftsmanship, such as songs, stories,
scientific knowledge and artworks. It also includes inheritances from the
past and from nature, such as human remains, the natural features of the
landscape, and naturally-occurring species of plants and animals with which a
pecple has long been connected.

25S. It is not only the ability to possess a distinct heritage, but ‘to share
some aspects of this heritage from time to time with others that gives to each
indigenous people its own dignity and value. As long as heritage remains
within the control of a people, it can continue to be shared at appropriate
times and in appropriate ways. For example, the indigenous peoples of the
Pacific north-west coast in North America are harvesters of the sea. Each
clan or community is or has been associated, for centuries, with the sub-
species - (or "runs") of salmon which return annually to its territory and are
viewed as its kinfolk. The dignity and honour of each community depends on
the ability to.-hcld feasts and share these fish with others, which in turn
depends on wise management of the ecosystem. Salmon is a major part of these
peoples’ heritage, not just in the eating or trading of salmon, but in the
sharing, which would come to an end if particular sub-species of salmon
disappeared. The songs, stories, designs, artworks and ecological wisdom
connected with salmon are all interrelated elements of this same heritage.

26. Indeed, indigenous peoples do not view their heritage in terms of
property at all - that is, something which has an owner and is used for the
purpose of extracting economic benefits - but in terms of community and
individual responsibility. Possessing a song, story or medicinal knowledge
carries with it certain responsibilities to show respect to and maintain a
reciprocal relationship with the human beings, animals, plants and places with
which the song, story or medicine is connected. For indigenous pecples,
heritage is a bundle of relationships, rather than a bundle of economic
rights. The “object® has no meaning outside of the relationship, whether it
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is a physical object such as a sacred site or ceremonial tool, or an
intangible such as a song or story. To sell it is necessarily to bring the
relationship to an end.

27. Indigenous peoples: have always had their own laws and procedures for
protecting their heritage and for determining when and with whom their
heritage can be shared. The rules can be complex and they vary greatly among
different indigenous peoples. To describe these rules thoroughly would be an
almost impossible task; in any case, each indigenous people must remain free
to interpret its own system of laws, as it understands them. There appear to
be similarities in the structure of indigenous peoples’ legal systems,
however, which can be summarized here.

28. Heritage is ordinarily a communal right, and is associated with a family,
clan, tribe or other kinship group. Only the group as a whole can consent to
the sharing of heritage, and its consent must be given through specific
decision-making procedures, which may differ depending on whether songs,
stories, medicines or some other aspect of heritage is involved. In whatever
way consent is given, it is always temporary and revocable: heritage can
never be alienated, surrendered or sold, except for conditional use. Sharing
therefore creates a relationship between the givers and receivers of
knowledge. The givers retain the authority to ensure that knowledge is used
properly and the receivers continue to recognize and repay the gift.

29. Although heritage is communal, there is usually an individual who can
best be described as a custodian or caretaker of each song, story, name,
medicine, sacred place and other aspect of a people’s heritage. Such
individual responsibilities should not be confused with ownership or property
rights. Traditional custodians serve as trustees for the interests of the
community as a whole and they enjoy their privileges and status in this
respect for only so long as they continue to act in the best interests of

the community.

30. In summary, then, each indigenous community must retain permanent control
over all elements of its own heritage. It may share the right to enjoy and
use certain elements of its heritage, under its own laws and procedures, but
always reserves a perpetual right to determine how shared knowledge is used.
This continuing, collective right to manage heritage is critical to the
identity, survival and development of each indigenous society.

31. It is thus also inappropriate to try to subdivide the heritage of
indigenous peoples into separate legal categories such as "cultural"”,

. "artistic" or "intellectual", or into separate elements such as songs,
stories, science or sacred sites. This would imply giving different levels
of protection to different elements of heritage. All elements of heritage
should be managed and protected as a single, interrelated and integrated
whole.

32. Above all, it is clear that existing forms of legal protection of
cultural and intellectual property, such as copyright and patent, are not only
inadequate for the protection of indigenocus peoples’ heritage but inherently
unsuitable. Existing legal measures provide protection of limited duration,
and are designed to promote the dissemination and use of ideas through
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licensing or sale. Subjecting indigenous peoples to such a legal scheme would
have the same effect on their identities, as the individualization of land
ownership, in many countries, has had on their territories - that is, _
fragmentation into pieces, and the sale of the pieces, until nothing remains.

II. CONTEMPORARY ISSUES INVOLVING INDIGENOUS HERITAGE

33. Perhaps the most comprehensive legislative scheme for protection of
indigenous heritage can be found in the United States, where there are laws
protecting indigenous peoples’ rights to ceremonial cbjects, human remains,
the use of traditional religious sites and exclusive marketing of artworks
and crafts as "Indian” products. These include the Native American Graves
Protection and Repatriation Act (NAGPRA) of 1990, which applies to human
remains and culturally-important objects, and the National Museum of the
American Indian Act of 1991, by which a majority of relevant collections in
the national museum are placed in a new museum, managed by a committee of
indigenous people appointed by the President. Nevertheless, problems
involving the heritage of United States indigenocus peoples continue to arise
and the United States continues to be one of the world’s largest consumers of
the heritage of indigencus peoples from other regions. Accordingly, the
United States has provided a rich source of illustrations for the evaluation
of heritage-protection measures.

34. In Australia, The Aboriginal and Torres Strait Islander Heritage Act 1984
provides that the Minister for Aboriginal Affairs, on request by Aboriginal
people, may declare that a particular site or object is protected as part of
Australia’s Aboriginal heritage. In 1987, a much stronger measure was adopted
with respect to the state of Victoria in South-eastern Australia, under which
Aboriginal communities in Victoria may request the Minister to protect any
"Aboriginal cultural property® and, if the Minster declines, the matter is
submitted to arbitration. This covers not only sites and objects, but also
»folklore®", which is defined as including songs, rituals, ceremonies, dances,
art, customs and spiritual beliefs. Accordingly, Australia has also provided
a rich source of illustrations and analysis for this study.

35. The following examples of current issues in the protection of the
heritage of indigencus pecples have been selected and organized with a view to
illustrating the variety of issues that should be addressed by national and
international measures. This includes some discussion of existing measures

at the national level in the United States, Australia and a number of other
countries. The applicability of current international standards and
mechanisms to these issues is addressed in Section III of this report.

A. Protection and use of sacred site

36. Most countries have adopted procedures for the identification of
historically and culturally important places. Such laws are not always
"applied consistently to sites of interest to indigenous peoples, and often do
not prevent the Government itself from disposing of sites or developing them
for other purposes.
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37. 1In the United States, for example, protection can be given to buildings,
groups of buildings, landscapes and landforms which were associated with
important historical events or historically-significant persons, which have
the potential of yielding important historical information, or which represent
a characteristic type of historical human activity or environment. This may
include locations where indigenous peoples gathered foods or medicines, and
religious practices. In determining whether a site is important, government
agencies "are advised to consult directly with indigenous peoples. They are
also advised to respect indigenous peoples’ desire for confidentiality, for
example where a site has been associated with traditional spiritual teachings.

38. Many government agencies routinely collaborate with indigenous religious
leaders in the protection and interpretation of significant sites. One
current collaboration involves the protection of the gite at Wounded Knee,
South Dakota, where in 1890 the Seventh US Cavalry surrounded and killed more
than 250 Lakota (Sioux) people. Considered a sacred place by descendants of
those who died there, Wounded Knee is likely to be set aside as a special
historical site under the control of the Oglala Siocux tribe and Cheyenne River
Sioux tribe, with federal funding and legal protection. Management plans were
devised by a team of historians and related experts from both the National
Park Service and the two tribes. They recommended that the site be used "to
foster a deeper understanding of Lakota history and culture®, and to promote
*healing between the Lakota and white societies®". All of the markers and
guidebooks will be bilingual and "from the Lakota point of view®, according to
the United States National Park Service (1993) (p. 63).

39. In the case of Fools Crow v. Gullet (1982) in the United States, Lakota
(Sioux) elders complained that the development of their most sacred mountain,
Bear Butte in South Dakota, as a public park would desecrate the site and lead
to the exploitation of their religious practices as a tourist attraction.
Tourists had already begqun to interrupt some ceremonies and disturb the
privacy of individual Lakota who were seeking visions in remote parts of the
mountain. A federal court rejected these claims, stating that interference
from tourists would not be an insurmountable obstacle to the continued
ceremonial use of Bear Butte. Lakota continue to use the mountain within site
of trails and parking lots built for tourists.

40. The Bear Butte dispute was only one of several cases since 1980 in which
United States courts refused to protect indigenous peoples’ ceremconial sites
on government-owned land from development projects. Sequovah v. Tennessee
Valley Authority (1980) involved the flooding of the ancient capital city of
the Cherokee nation by a hydroelectric power project. In Badoni v. Higginson
(1980), Navajo elders tried to prevent Rainbow Bridge, a unique natural
feature long used as a ceremonial site, from being opened to tourism. In
Wilson v, Block (1983), Hopi elders tried unsuccessfully to block the
construction of a ski resort on a sacred mountain and, finally in Lyng v.
Northwest Indian Cemetery Protective Association (1988), the Supreme Court
allowed the disturbance of Hoopa ceremonial sites in Califormia by the
construction of logging rocads. The Supreme Court reasoned that the Government
had a right to do whatever it wished with public property, even when that
appeared to conflict with the guarantee of the "free exercise of religion" in
the United States constitution.
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41, Vecsey, Handbook of American Indian Religious Freedom {1991),
Pp. 108-110, lists 30 mountains, lakes, artificial mounds and petroglyphs in

the United States which are considered sacred by various indigenous peoples.
The total number of United States sites which may still be in ceremonial use
or of great cultural importance could be as high as 300. A large number of
these sites are already set aside for public use as parks, but few have
arrangements to ensure their continued cultured integrity and use by
indigenous peoples. Others, like Snoqualmie Falls (Appendix C), are
threatened by industrial activities.

42. The United States Congress is considering amendments to the 1978 American
Indian Religiocus Freedom Act (AIRFA) that would help protect rights of access
to, and use of, "religious sites" on lands owned by the federal Government.
Government agencies would be required to minimize adverse impact of their
activities on such sites. They would be required to notify indigenous
religious leaders of proposed government activities and consult with them in
preparing written assessments of the impact. Indigenous peoples would be able
to challenge government activities in federal courts and require that
information obtained from religious leaders remain confidential. "Religious
sites® would include places which indigenous peoples consider sacred, places
which are used to gather materials used in ceremonies and places where
ceremonies are conducted. It should be noted that this draft legislation
would allow government officials to determine which groups are indigenous,

and are therefore entitled to protection.

43. There has also been considerable activity in Australia concerning the
identification and protection of indigenous peoples’ sacred sites, also with
mixed results. The decision of the Australian Government to place Uluru
National Park (Ayres Rock) under Aboriginal management and control was
widely publicized. A great many other important sites are still in need of
protection, chiefly those on lands owned or leased by mining companies, to
which existing legislative measures do not apply. The Argyle diamond mine in
Western Australia is a notable example of a failure to involve Aboriginal
people in decision making on development with consequences for Aboriginal
heritage. It is likely that all large-scale development projects, such as
hydroelectric dams, mining, and logging, affect sacred and ceremonial sites.

B. Return and reburial of human remains

44. As a general rule, national legal systems treat anything found in the
soil as belonging either to the government, or to the owner of the land.

This permitted archaeologists and other individuals for example in the

United States to acquire ownership of skeletons and other materials found in
graves of indigenous people, which were typically not legally designated and
protected as "cemeteries". 1In 1986, however, a court in the state of
Louisiana decided that the contents of several graves of Tunica-Biloxi Indians
belonged to the surviving members of that tribe (Charrier v. Bell). The court
reasoned that burial does not amount to an intention to abandon rights to the
body and objects buried with it. Whether the community retains rights to
their grave after burial must be determined by the cultures and customs of the
people. The Tunica-Biloxi showed that they had maintained a cultural and
religious attachment to their grave sites, long after any external markings
had disappeared. Several other states of the United States have now adopted
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laws protecting indigenous graves and, as noted earlier, the national
Government has enacted the Native Graves Protection and Repatriation Act
{NAGPRA) . ' .

45. Under NAGPRA, all museums and other institutions owned, or funded by the
. federal Government must conduct inventories of the indigenous human remains in
‘their collections and notify the relevant indigenous peoples. Human remains
must be returned upon demand to any modern-day group which is "culturally

affiliated" with them. Any human remains, grave objects, "sacred objects",

or objects having ongoing cultural or historical importance, which may be

discovered on government lands in the future, are declared to belong to the
modern-day indigenous group which is “culturally affiliated™ with them. The
- meaning of "cultural affiliation" is still under discussion between indigenous
leaders and government officials. A definition proposed by government
officials in October 1992 would require proof of kinship and cultural

"identity" and, in the event of competing claims by two present-day groups,
would award custody of objects to the group with the "closest" cultural ties
to them. Since United States policies aggressively relocated and consolidated
tribes up to the 1880s, tracing these connections between nineteenth-century
and twentieth-century groups will undoubtedly be very complicated.

46. According to reports prepared by the United States Congress, the remains
of thousands of indigenous people have been stored in the collections of
museums and scientific institutions. About 18,500 individuals were found in
the collection of the Smithsonian Institution alone.

47. The indigenous Alutiiq people of Larsen Bay, Alaska, discovered the
remains of 756 individuals from their area at the Smithsonian, and with the
assistance of the Native American Rights Fund, an indigenous-controlled legal
services organization, waged a two-year struggle with museum officials for
their return. The Larsen Bay skeletons had been excavated in the 1920s and
1930s by Ales Hrdlicka, already famous for his publications on American Indian
physiology; some of the graves he opened were only 10 to 20 years old,
according to village elders. Museum officials resisted returning the remains,
arguing that they were much too old to be traced reliably to present-day
Alutiig. Even after they agreed to return the remains, museum officials
argqued that they should be preserved in a museum in Alaska, rather than
reburied. The Alutiiq eventually prevailed, and reburied the remains in 1991,
but only at an estimated cost of over $US 100,000 to prove their claims.

48. The collecting of indigenous peoples’ human remains was popular for many
years in North America, and large numbers of human skulls and other materials
still remain in private hands. For example, in 1908 a gold miner removed two
"mummies" from Inupiat territory in Alaska and displayed them for many years
as part of a travelling curiosity show. Earlier this year, the family of this
man contacted Inupiat community leaders through the Cincinnati Museum of
Natural History and returned the two bodies for reburial at Barrow, Alaska, in
accordance with the beliefs of Inupiat people. A Pawnee burial area near
Salina, Kansas was excavated in the 19308 and the skeletons were displayed as
a local tourist attraction until 1989, when Pawnee leaders succeeded in having
the graves closed. Hundreds of other Pawnee skeletons were recovered from the
Nebraska State Historical Society. In such cases, NAGPRA can provide little
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assistance. It also has proven ineffective in cases of removal of human
remains to other countries (Appendix I, Section B).

C. Recovery of sacred and ceremonial objects

49. In addition to the systematic unlawful "mining" of archaeological sites
for marketable antiquities, indigenous peoples must contend with continuing
efforts by tourists, art dealers and scholars to purchase culturally-important
objects which are still in use. ' Poverty, ignorance and loss of land rights
are key factors in this illicit trade, since indigenous peoples stripped of
their ability to subsist by their own means may be reduced to selling their
heritage. Indigenous peoples’ own customary laws ordinarily forbid the sale
of such objects by individuals but, as the case of the Whale House (Annex I,
Section A) illustrates, it is difficult and costly to locate and recover
objects once they have been taken out of the community. A number of countries
have enacted laws prohibiting exports of indigenous pecples’ heritage,
including Australia’s Movable Cultural Property Act 1986, but they have not
always been effective.

50. Aymara people of Coroma, Bolivia recently succeeded in arranging for the
recovery of g’epis, bundles of sacred garments that document the spiritual
origins and histories of particular Aymara communities and embody the spirits
of their ancestors (Lobo 1991). By tradition, the responsibility for caring
for each bundle rotates among families, although their ownership is communal
In the late 1970s, a number of these centuries-old sacred garments
disappeared - apparently sold, by individuals, to North American art dealers.
An anthropologist later learned that some of these garments were about to be
offered for sale in San Francisco. He alerted the Coroma, who sent
representatives to the United States. With support from the Government of
Bolivia, they convinced United States officials to confiscate the stolen
g’epis and, in 1989, to impose emergency import restrictions on all Coroma
textiles.

s1. In the case of the Coroma textiles, both the United States and Bolivia
are parties to the UNESCO conventions on cultural property; article 1351 of
the Bolivian Constitution forbids the export of cultural property and the
Government of Bolivia supported the efforts of the Coroma people. This was a
fortunate, but rare situation in which there were adequate legal mechanisms in
both States and a spirit of cooperation between the States concerned. It was
also fortunate that the people were able to discover, by mere accident, where
their sacred objects had been taken. On the other hand, while the Coroma were
able to put a stop to further imports of g’epis to the United States by these
means, they had to file claims in United States courts to prove their
ownership and recover the possession of individual g‘epis, a lengthy and
costly process.

52. Objects of great religious and cultural importance continue to be
discovered in museum collections. More than 10 years ago, chiefs of the

Six Nations Iroquois Confederacy discovered that several wampum belts, which
had been confiscated from their communities in the 1920s by Canadian police,
were in the collection of the Heye Foundation, a private ethnographic museum
in New York City. These objects, made of strung blue and white shell beads,
are irreplaceable documents of the constitutional and diplomatic history of
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the Six Nations. After years of negotiations and threats of legal and
political action, the museum agreed to return the belts to Six Nations chiefs
in Canada.

53. The Mikmaq people of eastern Canada have not been so fortunate: a
large Mikmaq wampum belt, recording a 1610 treaty with the Holy See, was
photographed on display in the Vatican ethnographic museum earlier this
century. The Vatican today denies any knowledge of this object. A complete
‘and unique Lakota Sioux ceremonial tepee from the 1840s is still in storage at
the Museum far Volkerkunde in Berlin, where it was discovered by Lakota
visitors in 1981. The sacred ceremonial bundles of the Crow, Sac and Fox
peoples, obtained by anthropologists around 1915, are still in United States
museums. Hundreds of equally significant sacred objects from the

United States alone are scattered worldwide. The Lakota have begun a

global inventory of their dispersed cultural property and have found objects
in museums in nearly every industrialized country. The people of Kodiak
Island have discovered most of their lost objects in Russia.

54. The American Indian Ritual Object Repatriation Foundation is one example
of an organization established to educate the public about the importance of
returning sacred objects, and to facilitate negotiations for the return of
particular objects - esgecially objects from private collections, which are
not covered by NAGPRA. Its founder, Elizabeth Sackler, attracted considerable
publicity in 1991 by purchasing sacred Hopi masks at a Sotheby’s auction in
New York, and then returning them to Hopi elders.

SS. One frequent issue in repatriation is identifying the appropriate
community or religious leader to whom an object should be returned. A Hopi
ceremonial shield was discovered by Hopi religious leaders during a visit to
the Heard Museum in Phoenix in 1990. They convinced museum officials that
the shield, originally sold by a Hopi man in the 1970s, was an object of
ceremonial importance, had been communally owned, and could not have been
lawfully sold by an individual. The museum agreed to return the shield, but
the Hopi kiva to which it had traditionally belonged had meanwhile divided
“into two new.sects. This left the Hopi Tribal Council to consult with both
groups, and reach an agreement on which of them would take custody of the
shield. 1In April 1992, it was agreed that the Coyote Clan of the village of
Oraibi would be the new custodian of the shield, and it was returmned.

56. All objects are not necessarily of great cultural importance and many
objects, for whatever reason, will continue to be acquired, owned and
displayed by museums. In such instances, indigenous peoples claim an interest
in determining how these objects are interpreted. Museums are a major factor
in forming public perceptions of the nature, value and contemporary vitality
of indigenous cultures. Indigenous peoples rightly believe that museum
collections and displays should be used to strengthen respect for their
identity and cultures, rather than being used to justify colonialism or
dispossession. ‘

57. A related issue has been the right to harvest and use ceremonial
materials, such as medicinal plants and feathers. 1In the United States, there
has already been considerable litigation over the right of Indians to obtain
feathers from bald eagles, which are a protected species, or to use peyote,
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which the United States laws classify as a dangerous narcotic drug. In both
of these cases, the solution thus far has been to make a special, legislated

"'exception in favour of indigenous cultural practices. United States courts

have generally agreed that these exceptions are not required by the
constitutional guarantee of "free exercise of religion®, however. Similar
problems will arise in the Andean countries, for example, with respect to
1nd1genous peoples’ traditional medicinal and social use of coca, and in
Amazonia with respect to ceremonial uses of feathers from increasingly scarce
species of birds. Indigenous peoples insist that their enjoyment of religious
and cultural integrity takes priority over commercial and recreational uses of
wildlife by others. ' '

D. Ensuring the authenticity of artworks

s8. The increasing worldwide popularity of indigenous peoples’ arts and
cultures poses a growing challenge to indigenous peoples’ ability to interpret
their own cultures, defend the integrity of their cultures and, if they wish,
receive fair and just compensation from the use and enjoyment of their
cultural manifestations by others.

59. The size of this market is suggested by The Aboriginal Arts and Crafts
Industry, a 1989 report by Australia‘’s Department of Aboriginal Affairs.
Retail sales of Australian Aboriginal art alone totalled $A 18.5 million
(US$ 12.8 million) in 1988 and involved 5,000 Aboriginal artisans. This is
probably a very small percentage of the total world trade in indigenous
peoples’ products.

60. This trade is dominated by large-scale importers, including a new

' generation of "show-room" importers, such as Pier One and Cost Plus in the

United States, which sell handicrafts in their own chains of retail stores.
These importers retail handicrafts at three to seven times the prices they pay
to the producers. Indigenous peoples’ crafts are also marketed by a small
number of non-governmental.organizations, as a way of supporting indigenous
development. Non-governmental organizations pay more to the producers, but
account for only about 10 per cent of all handicraft sales. One reason
producer prices remain so low is the ease with which these handicrafts can

be copied.

61. A number of distinctively patterned textiles, such as ikat cloth from
Sulawesi and Zapotec rugs from Mexico have obtained large markets in
industrialized countries. These items can easily be reproduced at lower cost
on machines, however, and when produced in large quantities they quickly lose
their novelty and commercial value. For example, a small development project
funded in part by the International Labour Organisation and by COTESU, the
Swiss development agency, has restored traditional weaving among the Jalqu’a
people of Bolivia and employs several hundred weavers in producing textiles
sold in tourist markets within the country. Organizers of the project are
reluctant to expand overseas for fear of losing control of the designs to mass
production enterprises (Healy 1992). Legal protection of textile patterns
would greatly expand the markets for such products of indigenous peoples and
protect them from reproduction. «
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62, In the 1970s, the Government of Canada encouragéd Inuit artists to
organize community cooperatives, to adopt distinctive trademarks for Inuit
products and to ensure their authenticity. This has played an important role
in marketing stencilled prints, which have increased greatly in popularity and
value since Inuit first experimented with this artistic medium more than

20 years ago. The artists in each cooperative decide annually on a limited
number of prints to produce and sell. Only a fixed number of copies are made,
and they are marked and numbered. 1In this way, Inuit artists have avoided
problems of low prices and poor quality associated with mass production. By
contrast, Navajo and Hopi silversmiths in the United States enjoyed a brief
prosperity in the 1970s, until the market was flooded with inexpensive, poor
quality work and imitations.

63. The Aboriginal Arts Management Asscociation (AAMA) in Australia is
currently developing a labelling scheme to ensure the authenticity of
Aboriginal products and products which incorporate Aboriginal motifs. It
also- serves as a central agent for Aboriginal artists in copyright matters,
including taking legal action for infringement.

64. In the United States, the Indian Arts and Crafts Board was established
in 1935 to promote and market indigenous products. 1In 1990, new federal
legislation authorized the Board to register trademarks for individual
artists, as well as tribes and indigenous organizations, and made it a crime
to sell a product as "Indian" unless it was actually produced by a member of
an Indian tribe recognized as such by the United States Government. Although
this new law provides important additional protection for indigenous artists,
it has been criticized by some tribes for excluding, as it is asserted, the
more than 100 Indian tribes and groups that currently are not recognized by
the Government. Artists, who are members of these groups can be sentenced to
prison for identifying their artworks as "Indian".

65. A related issue is access to, or control over the materials which
traditionally are used in producing culturally-important objects. For
example, traditional basketmakers among the Karuk people in Califormia have
complained that pollution is destroying the wild grasses they use to weave
"their baskets. Without access to these plants, their baskets cannot be
authentic and lose both their cultural and commercial value. Similarly, the
soft red stone that American Indians have long used for making ceremonial
pipes comes from a single quarry in Minnesota. United States law protects
this site, and in principle only indigenocus craftsmen are entitled to use it.
Recent consumer interest in Indian pipes has led to the sale of many
reproductions, however.

66. When large quantities of goods are demanded by Western consumers, there
is a tendency for indigenous peoples to devise special products which are
easier to manufacture than traditional objects, and appeal more to Western
tastes. The carving of socapstone and argillite among the Inuit pecple of
Alaska and Arctic Canada began as an export industry in the 1880s. This fact
should not be used to deny the Inuit legal protection, however. Cultures
change and develop over time, and new motifs which are distinctive, and

_ represent collective expressions of an indigenous people, are just as valid
as pre-colonial ones.
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67. It has been observed that many art forms regarded as "traditional® are in
actuality the result of recent demands for indigenous art works by tourists
and museums. As Roger Neich of the National Museum of New Zealand (Aoteoroa)
has argqued, this kind of patronage tends to select particular artistic styles
and media, resulting in an "orthodoxy" that can stifle the natural creative
growth of indigenous cultures. On the other hand, many indigenous artists in
the Pacific north-west of the United States and Canada believe that recent
recognition of their works as "high" art, rather than merely folk-crafts or
curiosities, has helped revitalize their peoples’ traditions and economies.

E. Communal rights to traditional designs

68. An emerging complication is the incorporation of traditiomal art images
and designs into "modern® artworks, both by indigenous and non-indigenous
artists. Some indigencus artists complain that their works are only taken
seriously if they contain *"traditional® motifs or media such as wood and
feathers. Indeed, a group of American Indian artists who largely use Western
media displayed their works at the Palais des Nations in 1984 under the title
"No beads - No trinkets", to make this point. On -the other hand, the use of
traditional motifs may be viewed as undermining the integrity of the culture,
particularly if used by a non-indigenous artist. A 1988 "round table on
copyright" of Aboriginal Australian artists, writers and actors complained
that non-Aboriginals were taking the initiative in utilizing Aboriginal motifs
and themes, often resulting in misinterpretations and negative stereotypes.

69. When objects are associated with individual artists, they tend to be
accorded greater value and are more easily given legal protection, as the
individual property of the artist. However, indigenous peoples may view the
individual’s role in art quite differently. For example, distinctive pottery
has long been made and exported by Pueblo women in the United States, and by
Quichua women in Ecuador. In both cultures, potters’ styles fit within
recognizable traditional boundaries, but the images they sculpt or paint are
highly individualized. Hence, there are both group and individual interests
in protecting these products’ artistic merit and commercial value.

70. The 1989 report of a committee appointed to review the Aboriginal
Australian arts and crafts industry contains a valuable discussion of these
issues. It notes that sale of an artwork does not, in the view of Aboriginal
people, terminate the interests of the communities whose traditional motifs
have been employed by the artist, and stresses that existing copyright laws do
not recognize such community rights. Droit moral may be invoked to demand
correct identification of the creators of particular works, and the protection
of works from inappropriate or degrading uses, such as the public display of
sacred objects, but does not protect the economic interests of the artists or
ensure that only authentic, high-quality works are offered for sale. The

best means of securing all the rights of Aboriginal people, the committee
concluded, was through support of community controlled cultural institutions
and the financing of local artists’ organizations. ®“Cultural autonomy is
integral to the future viability of the industry."

71. In Yumbulul v. Reserve Bank of Australia (1991), an individual Aboriginal
artist complained that the national bank had reproduced one of his artworks
on 10-dollar banknotes without permission. While the artist himself had
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signed a document authorizing reproduction, he said that approval was also
required, under customary laws, from the elders of the Galpu people, to whom
the underlying motif belonged. This case was eventually settled out of court,
but the judge commented that the rights of the community, as opposed to those
of the individual artist, did not appear to be adequately protected. At least
in land disputes, however, Australia’s High Court has recognized tribal elders
as legal custodians who can launch court action on behalf of their communities

"{Onus v. Alcoa of Australia ILtd. {(1981)).

72. . A number of cases involving reproductions of Aboriginal art have
successfully been taken to Australian courts by individual artists, as for
- example in the 1989 case of Bulun Bulun v. Nejlam Pty. Ltd., which involved
the unauthorized printing of an Aboriginal painter’s works on commercially
manufactured T-shirts. The proceedings were settled out of court and a sum of
approximately $A 150,000 was paid to the artists by way of compensation for
damage to them and for their costs. Litigation is expensive, however, and
government assistance for legal services is inadequate. There has been a
tendency to try to settle matters by negotiation, as in the above-mentioned
"case. In particular, many disputes are settled by negotiation when the
dispute is among Aboriginal people themselves, for example, a 1988 case in
which the Tiwi Land Council objected to the depiction of Tiwi burial poles in
the works of an Aboriginal artist from Sydney.

73. Another case involving issues of copyright and cultural heritage was
brought by Terry Yumbulul, an artist who brought proceedings about the
reproduction of his ceremonial "Morning Star Pole" on the plastic
commemorative 1988 10-dollar note. This action was brought against the
Reserve Bank of Australia and an agent who negotiated the arrangements,
Anthony Wallis, as well as his company Aboriginal Artists Agency Limited
(Yumbulul v. Reserve Bank of Australia).

74. The Reserve Bank relied on an agreement entered into between the
applicant and the agent whereby permission to reproduce the "Morning Star
Pole" was obtained. Nevertheless, the Reserve Bank settled the dispute with
the applicant by agreement, which involved the payment of a sum of money
without admission of liability. The action continued between the applicant
and the agent, but was dismissed in the Federal Court in Darwin following the
hearing of the matter (1991) (21 IPR 481).

75. The decision is of particular interest as the court indicated that it was
concerned that the traditional Aboriginal rights attaching to the reproduction
of the art work were not protected under existing law.

76. French J. addressed the matter in relation to the defence sought to be
relied upon by the agent that the reproduction in question was permitted under
statute because of the provisions in sections 65 and 68 of the Copyright Act.
These sections permit the reproduction of a sculpture which is on permanent
public display. In this case, the artistic work was a pole which was on
permanent public display in the Australian Museum in Sydney. It was argued by
the applicant that the pole was not a sculpture. Whilst the judge did not
decide the question, he said that if the agent’s view of sections 65 and 68
were correct:
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*then it may be the case that some Aboriginal artist laboured under a
serious misapprehension as to the effect of public display upon their-
copyright in certain classes of works. This question and the question
of statutory recognition of Aboriginal communal interests in the
reproduction of sacred objects is a matter for consideration by law
reformers and legislators".

77. The issue of the rights of tribal owners of designs arose in the Yumbulul
case because it was said by the applicant that the right to permit the
reproduction of the "Morning Star Pole® rested with the tribal owners of the
rights, the elders of the Galpu clan in north-east Arnmhem Land, and not
himself as a creator and copyright owner of the pole. Thus, it was :
acknowledged by the applicant that the permission to reproduce the "Morning
-Star Pole" had to be obtained from the relevant tribal owners. The applicant
said that he was not able to give this permission and that, to the extent that
the agreement he s1gned gave such permiss1on, he had not apprec1ated that this
was the case.

78. The problem demonstrates a fundamental difference in approach between the
ownership of rights in artistic works as the notion is understood under the
Copyright Act, being founded on the notion of the individual creator of a
copyright interest having a property right in such interest, and the notion of
the ownership of rights in Aboriginal law, being based on collective rights
which are managed on a custodial basis according to Aboriginal traditiomn.
Under Aboriginal law, the rights in artistic works are owned collectively.
Only certain artists are permitted within a tribe to depict certain designs,
with such rights being based on status within a tribe. The right to depict a
design does not mean that the artist may permit the reproduction of a design.
This right to reproduce or redepict would depend on permission-being granted
by the tribal owners of the rights in the design.

79. Applying copyright principles to the problem, it may be said that the
tribal owners of designs have an equitable interest in the copyright in such
designs in so far as they, and not the legal owner of copyright per se, have
the right to permit the reproduction of such designs or refuse permission.
The tribal owners of rights do not have a legal interest in copyright in the
absence of an assignment of copyright from the copyright owner to the tribal
owners pursuant to the provisions of section 196 of the Copyright Act which
requires that any assignment be in writing (See Colin Golvan, Intellectual
Property Law, The Federation Press, 1992, pp. 51-53).

80. The complexity of providing protection for designs is. discussed by
Kenneth Maddock (1988), in connection with Aboriginal Australians’ practice
of body-painting. Some designs are in widespread use, while others have
recognized creators and their use is restricted to the initiated men who have
purchased the right to wear them. The extent to which a particular motif can
be used or reproduced is a matter of local customary law, as well as the
history of the particular design, and the agreement which was made between its
creator and first owner. Maddock concludes that no one general rule could be
formulated for all Aboriginal designs. What this demonstrates, moreover,

is the need to empower indigenous peoples themselves, through their own
institutions and representatives, to interpret and enforce their own laws
relating to the disposition of their heritage.
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F. Issues in the performing arts

81. " While these concerns are most frequently expressed with regard to
objects, they are also applicable to the performing arts. Traditional
Balinese dance and rituals have reportedly been "edited" for tourists, for
example, and in the 1970s a wave of tourist interest in the Toraja people of
nearby Sulawesi has been accused of transforming traditional Toraja funerals
‘into spiritually empty commercial spectacles. Popular interest in indigenous
cultures has also led to greater incorporation of elements of traditional
music and dance into works produced, and in many instances copyrighted, by
non-indigenous performers.

82. There is reportedly a growing problem with the unauthorized sale of
music recorded in indigenous communities. Commercial distributors of such
recordings generally assume that because traditional songs are old, no
royalties need be paid. Non-indigenous performers frequently make
modifications in traditional melodies, moreover, so that they can be
copyrighted as "new" or "original"” works (Seeger 1991). Amazonian music has
become particularly popular in recent years, but indigenous peoples have
rarely received any compensation for this. A commendable exception was the
album "Txai" by Milton Nascimento, based on indigenous Amazonian music, which
was sold to raise funding for the promotion of indigenous rights under an
arrangement with Brazil’s Uniao das Nacoes Indigenas. There are also reports
of a growing problem with pirating of the traditional songs of the Mbuti
("pygmies") of central Africa.

83. Indigenous peoples’ customary laws regarding rights to music can be
complex and differ considerably from national laws. Among the Suya people of
Brazil, for instance, both the individual composer and the singer who gives a
song its first public debut have rights to its use. In addition, songs
associated with ceremonies are controlled by clang (Seeger 1991). Among
Salish people in the Pacific Northwest region of North America, songs belong
to lineages, but in each generation a song may be sung only by a single
individual who has been given this right; personal names are also passed down
from generation to generation in this manner.

G. Breaches of confidentiality

84. Access to sacred knowledge is ordinarily restricted to particular
individuals and organizations within the community, such as initiated men or
women, or the members of special religious societies. This can pose two kinds
of problems. No single individual can ever be aware of all of the cultural
concerns that may exist in the community; a broad process of consultation with
different groups and elders may be needed before determining whether a site,
object or design is important. 1In addition, the necessary information may be
confidential, such that it cannot be revealed completely to outsiders or even
to the rest of the community.

85. The Pueblo of Zuni in the United States has struggled with these
problems. Spiritual knowledge among the Zuni people is divided among 6 kivas,
14 medicine societies, and a number of clans, priesthoods and individual
-specialists. "Thus, for example", explains Andrew Othole, a Zuni cultural
protection officer, "the rain priests all have general knowledge of water and
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water sources, but specialized knowledge of water and water sources in
different geographic areas is divided among them”. In order to be capable of
responding promptly and accurately to government development plans affecting
their territory, the Zuni held a meeting of their religious leaders and agreed
to form a committee of six key leaders to serve as an advisory group and
intermediary. This ensures that all appropriate elders are contacted before a
decision is made. Unfortunately, there are still instances in which the Zuni
are consulted about the possible adverse’ impact of a government project and
"decide that it is more culturally appropriate to say nothing and risk the
destruction® of the site, than to reveal its religious nature and location.

86. An interesting Australian court decision in this regard is ,

Foster v. Mountford (1976), which barred the sale of a book containing
sacred knowledge which had been shared by elders, in confidence, with a
well-known anthropologist. It was argued that the anthropologist was aware
of the restricted nature of the information when he received it, since he had
studied the people concerned for many years. In other cases it might be
difficult to establish the restricted nature of information, without the
evidence of some kind of written agreement. '

H. Tourism and problems of privacy

87. There continue to be some instances of the involuntary display of
‘indigenous peoples and their communities as a tourist attraction. The public
display of indigenous peoples at Western zoos and international exhibitions
was commonplace a century ago. Like the reported display of tribal peoples to
tourists in some South-East Asian countries today, these activities may
involve covert forms of coercion, and are likely to continue so long as
indigenous peoples lack complete freedom under law and access to their own
means of subsistence and development.

88. ' Many countries feature indigenous peoples in advertising designed to
attract tourists from overseas, without consulting with the peoples themselves
or providing them with the legal or institutional means to control or reap
benefit from increased tourist flows. This is the case in Australia, Canada,
the United States, Indonesia and most Central American and Andean countries,
including Guatemala, where, ironically, the promotion of Maya culture to
tourists, and violence against Maya people continue side by side,

89. Cultural integrity also means that degrading commercial images of
indigenous peoples should be prohibited. There have been a number of recent
instances in both the United States and Canada, where indigenous peoples have
successfully protested the use of "Indian"™ caricatures as mascots or emblems
of sports teams, with names like "Redskins®, or "warriors®". United States
automobile manufacturers continue to market trucks under the names of
indigenous peoples (for example, "Cherokee®), however, and Indian symbols
continue to be used in selling many other products as well. The right to
cultural autonomy and integrity should include the right to respect for one’s
own name,
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I. edica esearch and "bio-pr ecting”

90. Although many important medicines have been discovered in naturally
occurring plants and micro-organisms, finding medicines in nature

"is extremely difficult and unpredictable®, according to biochemist

Georg Albers-Schonberg. Hundreds of thousands of species remain unstudied,

" so the selection of species for study is critical. Random screening of
species, like the random screening of synthetic compounds, can be extremely
time-consuming and costly. The costs can be minimized by focusing on species
that are used in traditional medicine. Michael Blalick (1990) found that
using traditional knowledge increased the efficiency of screening plants for
medical properties by more than 400 per cent.

91.. Less developed countries, with relatively undisturbed ecosystems, are
"gene-rich® compared with industrialized countries, but typically have not
received any economic benefits from discoveries made within their territories.
For example, the drugs vincristine and yinblastine have been used for 40 years
in treating some forms of cancer. Both drugs were originally discovered in
the "rosy periwinkle®, Vinca rosea, a flowering plant which is native to
Madagascar and has long been used by traditional healers in that country.
Current sales of these drugs are worth about US$ 100 million, but neither
Madagascar nor its traditional healers have received any share of this.
Estimates of the total world sales of other products derived from traditional
medicines run as high as US$ 43 billion. Among the major United States
pharmaceutical companies now screening plant species are Merck & Co p
Smithkline Beechcam, Monsanto, Sterling and Bristol Meyers.

92. The United States National Cancer Institute (NCI) began a global

. programme to collect and study naturally occurring substances in 1960.

By 1981, it had tested 35,000 plant species and even larger numbers of
micro-organisms. This effort has been intensified since 1986, with an

added emphasis on discovering drugs to combat AIDS. Three United States
institutions have been employed by NCI since 1986, at a cost of

US$ 6.5 million, to collect plant species in 28 countries. Most of this

" work is performed through sub-contracts with 22 national organizations and
institutions in the countries concerned, only one of which (in Zimbabwe)
represents traditional healers. While NCI requires sub-contractors to obtain
the consent of "native healers® who participate in this research, it does not
specify that indigenous peoples be compensated for their medicinal knowledge
or that they be included in any resulting patent.

93. In June 1992, the United States National Institutes of Health launched a
new programme in cooperation with USAID to finance "“drug discovery®" projects
" in developing countries, making use of “"the wealth of knowledge held by
traditional cultures where medicinal potential can most likely be realized".
Approximately US$ 1.5 million has been committed for three projects in 1994.
Grants will be made to large institutions, which in turn may employ smaller
organizations in developing countries to conduct the actual field research.
Recipients of these grants are responsible for making arrangements to share
any profits arising from their research "equitably" with all participating
organizations in the countries concerned; however, there is no mention in the
documentation for this new programme of the rights of the indigenous peoples
whose knowledge will be sought and exploited.
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94. At an August 1992 workshop convened by the National Institutes of Health
to discuss this programme, NIH officials acknowledged the value of studying
indigenous peoples’ traditional knowledge. There was some doubt as to whether
researchers needed to obtain the informed consent of indigenous peoples, and
whether indigenous peoples providing useful medical and botanical information
would be entitled to compensation as co-owners of any resulting patents. NIH
officials maintained that the rights of indigenous peoples would depend _
entirely on the terms of any contracts made with them, or with the Government
of the host country. 1In the past, however, bioprospectors have generally not
made contracts with indigenous peoples, but rather with academic institutions
in the host country, which have served as field researchers and collectors.

95. The number of pharmaceutical companies engaged in bio-prospecting is
growing, but most contractual arrangements follow the same pattern. A
transnational company that has the laboratory facilities necessary for testing
the chemical properties of specimens, contracts with local universities and
non-governmental organizations, which actually collect specimens in the field.
Collectors generally receive a flat fee per specimen or per kilogramme of
specimens. Their contracts may also entitle them to royalties from the sale
of products which may be derived from their specimens. These royalties may be
between 1 and 10 per cent of sales. Collectors do not ordinarily have any
formal contractual arrangements, however, with the indigenous peoples upon
whose knowledge of ecology they may rely.

96. Merxrck & Co., one of the world’s largest pharmaceutical companies, with
headquarters in the United States, made an agreement in 1991 with the
Instituto Nacional de Biodiversidad (INbio) in Costa Rica, for the collection
of plants and insect samples. Merck will have the exclusive right to study
the potential commercial value of the species collected by INbio for two
years, and the right to obtain patents for any useful chemical compounds which
may be discovered, in exchange for providing INbio with laboratory facilities
and paying royalties to INbio on the profits derived from any patents. The
agreement does not specify how INbio will identify potentially valuable
species or indicate whether indigenous peoples will be compensated for
information they provide to INbio. However, INbio reportedly plans to educate
rural pecple in the collection of samples, hoping to win support for
conservation efforts. The actual extent of this local involvement remains
unclear.

97. A somewhat different approach is taken by Shaman Pharmaceuticals,

also based in the United States. Shaman has adopted what it calls an
"ethnobotany-based discovery process®, which focuses on understanding
traditional medicine rather than attempting to screen large numbers of
previously unstudied species. About half of the 400 species collected by this
means have shown some medicinal potential, including two anti-viral drugs,
which are currently undergoing clinical trials. Shaman‘’s cost of discovering
and developing these new drugs was only one tenth of the cost of laboratory
synthesis and screening methods. Shaman has entered into cooperative
agreements with indigenous organizations for plant collection, such as its
December 1992 contract with the Consejo Aguaruna y Huambisa in Peru. It also
organized a special foundation, The Healing Forest Conservancy, to

support grassroots initiatives by indigenous peoples. According to

Dr. Stephen R. King, Vice-President of Shaman Pharmaceuticals, "We are
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committing ourselves to returning a portion of sales to all the peoples we
work with", whether or not they provided the information that led to valuable
products. "If we visit 55 villages in the course of two or three years we
"would be very happy to have one or two products come out of those visgits.®

98. Some research organizations in developing countries are trying to win
‘more benefits for indigenous peoples. The Fundacao Brasiliera de Plantas
Medicinals (FBPM) has convinced some pharmaceutical companies to purchase
plant materials from indigenous communities in a processed form, such as
extracts, which increases local employment, and to share profits equally with
communities that provided useful information. In its arrangements with
foreign companies, FBPM.tries to obtain the right to distribute any medicines
produced from Brazilian species, so that indigenous peoples and other
Brazilians can share in the medical as well as economic benefits of research.
It is not yet known whether major biotechnology companies such as

Eli Lilly & Co., which last year invested US$ 4 million in Shaman
Pharmaceuticals, will find such terms acceptable. It should also be noted
that Western pharmaceutical firms are chiefly seeking treatments for problems:
of particular concern to Western populations, such as cardiovascular disease
and cancer, while most people in developing countries have different
priorities.

99. In principle, the industrial property laws of most countries only protect
"new"” knowledge. "0ld" knowledge, such as the herbal remedies used by
traditional healers for centuries, has generally been regarded as not
patentable. However, biotechnology companies have been able to obtain patents
for laboratory-synthesized replicas of molecules found in naturally-occurring
and widely-used species of plants. For example, two companies recently
obtained United States patents for synthetic derivatives of azadirechtim, the
active substance in the seeds of Neem trees, used by rural people in India for
centuries as a pesticide.

100. It is important to recognize that the knowledge has greater long-term
value than the plant itself. Once studies of a plant have led to the
identification and chemical analysis of the active molecule, it is only a
matter of time before a process is developed to synthesize this molecule in
the laboratory. For example, Mexican wild yams (Digscorea spp.) were once the
main source for the manufacture of steroids, but a sharp increase in the price
of the Mexican product in the 1970s led to the development of several methods
of synthesizing the active molecule digsgenin. Mexico accordingly lost this
market.

101. In terms of compensation or benefits, two approaches have emerged thus
far in industry practice. One approach is to pay individuals for information;
the other, pioneered by Shaman Pharmaceuticals, relies on intermediary
organizations to distribute economic benefits more widely among all
participating communities. Thus far, the existing political leadership of
indigenous peoples has largely been by-passed.

102. On the other hand, concern has been expressed about the social impact

of paying large sums of money directly to indigenous community leaders.
Royalty payments might increase traditional leaders’' power and reduce their
accountability to their own people. They might also provoke conflicts between
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different clans and communities regarding the ownership of traditional
knowledge, for example, if several tribes have traditionally used a medicinal
plant, but only one of them sells its knowledge to a pharmaceutical company.
Distributing funds through intermediary non-governmental organizations does
not resolve these problems; the intermediaries cannot avoiding choosing which
communities and individual leaders they will support. 1In either case,
indigenous people themselves will need to develop new institutions for dealing
effectively with outsiders and external financing. This, rather than the
development of intermediary institutions, should be encouraged.

J. Indigenous science and techndlggx

103. Although attention is currently focused upon the screening of
naturally-occurring plant and insect species for their potential medical
applications, there may eventually be an even larger market for genetic
diversity in agricultural biotechnology. Unusual, useful traits of either
naturally-occurring species or of cultivars (such as the hundreds of local-
varieties of rice, maize and potato found in indigenous and tribal
communities) could be used to alter the genetic structures of commercial

food and fibre crops, for example to increase their resistance to extreme
temperatures, drought or disease. Plants which are cultivated today only by
indigenous peoples may be modified genetically for commercial development.
This is illustrated by recent scientific interest in the "peach palm", a tree
fruit long cultivated by indigenous peoples in Amazonia. In yields per
hectare, protein content and adaptability to tropical farming, peach palm is
superior to maize (Blalick, 1984). With financing from USAID, agronomists
have been collecting different genetic strains of peach palm with the goal of
developing a variety with commercial potential. Indigenous peoples who first
cultivated the species will receive no direct benefits.

"104. Indigenous peoples’ knowledge of ecology and ecosystem management may
also have commercial value. For example, the commercial forestry project
developed by the Yanesha Forestry Cooperative (COFYAL) in Peru in the 1980s
applied traditional knowledge of forest ecology to boost or minimize the
impact of logging on the long-term productivity of forest areas. COFYAL
manager Manuel Lazaro (1993) has described the forestry scheme as one in which
"Western technology provides the ‘hardware’ and indigenocus knowledge the

" *software’". Similarly, in the 1970s, Mikmaq fishermen in Nova Scotia,

Canada, applied traditional knowledge of the marine ecosystem to solve the

problem of growing oysters on soft muddy bottoms. Their method.was quickly

copied by non-indigenous businesses with superior access to financial markets,
however. As a result, they realized little economic benefit from their
discovery. Such insights into ecological processes do not fall within
existing patent laws and are difficult to protect as "know-how".

105. In addition, there may be commercial possibilities in indigenous peoples’
technologies, such as the metallurgy of the Kpelle people of Liberia, who
reportedly have discovered corrosion-resistant alloys not known elsewhere.

106. It should be noted that United Nations agencies contribute to the
financing and technical support for a number of projects involving the
hybridization of commercial plant species. with varieties developed by

indigenous peoples. The United Nations Development Programme recently
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approved a global project with the Centro Internacional de la Papa, at a

cost of US$ 4.7 million, using biotechnology to transfer the insect-resistant
characteristics of the potato varieties grown by indigenous peoples to
commercially-grown potato varieties (DP/PROJECTS/REC/48). A similar

effort, at the same cost level, is being pursued with regard to bananas
(DP/PROJECTS/REC/49) . Project documents do not indicate an awareness of the
intellectual property rights of indigenous peoples.

K. Community control of research

107. In the United States, where indigenous peoples already exercise a large
degree of local autonomy, a number of Indian tribes have enacted laws for
regulating archaeological or cultural research. The Colville Confederated
Tribes, in the state of Washington, established their own Archaeological and
Historical Resources Board, which determines whether sites are culturally
important, issues permits for research and makes recommendations for
protection and restoration of sites. 1In addition, the Colville tribal
authorities have adopted rules forbidding any kind of socio-cultural research
in the community without prior application for a permit and agreement to
respect the privacy of individuals. Similar rules have been adopted by

many other American Indian tribes and have the force of laws under the
United States legal system. The Navajo Nation, the largest indigenous people
in the United States, with.a territory extending over more than

25,000 square kilometres, has adopted laws to punish Navajos and physically
remove non-Navajos who engage in unauthorized research or trade in cultural
property.

108. Similarly, the Kuna people in Panama, who enjoy a degree of local
autonomy under national laws, are requiring scientists visiting their

60,000 hectare Kuna Yala forest reserve to pay an entry fee, hire Kuna people
as guides and assistants, train Kuna scientists, provide copies of research
reports to the Kuna authorities and share the products of research, such as

photographs and plant specimens. Kuna have published a 26-page handbook on
. scientific monitoring and cooperation, to serve as a guide for visiting

scholars.

109. The establishment of community-based institutions for supervising
research, promoting education and training, and conserving collections of
important objects and documents, is clearly essential. However, in most
countries, this process is only beginning. 1In the United States, national
financial support for indigenous cultural and educational institutions became
available in the 1970s. At present, 123 museums and cultural institutions are
located in, and operated by, indigenous communities in the United States,
offering a large pool of expertise for the launching of such programmes in
other countries.

L. Professional organizations and ethics

110. There is a growing tension between Western scholars’ interest in
indigenous peoples’ knowledge and protecting the right of indigenous peoples
to control the dissemination and use of their knowledge. New academic
periodicals have been established devoted entirely to studies of indigenous
peoples’ knowledge, such as the Jourmal of Ethnobioloqy, the Journal of
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Ethnopharmacology, and the Indigenous Knowledge and Development Monitor.

Information disclosed in this way can be used, commercially, before indigenous
pecple have any opportunity to assert their rights. Similarly, the
recently-established Fonds mondial pour le sauvegarde des cultures autochtones
(FMCA), based in France, has as its goal the collection and dissemination of
indigenous peoples’ knowledge. While FMCA promises to restrict access to its
archives, it may be asked why it would not be preferable to strengthen the
capacity of communities to have their own research and documentation
facilities. Accelerating the rate of Western research on indigenous knowledge
is, at this point in time, more of a threat to indigenous peoples than a
benefit for them. .

111. In 1988, the International Society for Ethnobiology, at its first
International Congress, held at Belem, Brazil, adopted a declaration of ethics
in conducting research with indigenous peoples. The declaration calls upon
scientists to return the products of their research in useful forms to the
peoples they study, and for the payment of "just compensation®™ for the.
acquisition and commercial use of traditional knowledge. Annex I, section D
contains the full text of the declaration.

112. The Society for Economic Botany, to which a large proportion of molecular
prospectors belong, is currently considering the adoption of a code of
professional ethics. The current draft, which is reproduced in Appendix E,

. would encourage researchers to respect the privacy of individual informants,

to preserve the confidentiality of information when asked to do so, and to
ensure that individuals who provide useful data are compensated.

113. Other relevant professional associations, such as the Society for Applied
Anthropology, are also in the process of developing standards of conduct.

Many anthropologists now argue that researchers can best repay indigenous
communities by playing the role of "brokers" between these communities and
corporations. They also advocate creating non-governmental organizations,

like The Healing Conservancy, to repay communities indirectly through small
grants and training programmes. Many indigenous organizations, particularly
in Amazonia, have criticized these proposals as creating a kind of
neo-colonialism, with Western academics and non-governmental organizations
controlling the financial resources flowing to indigenous communities.

114. The Code of Ethics (1971) of the International Council of Museums (ICOM)
encourages museum officials to consult the cultural authorities of the country -
of origin before acquiring any doubtful object. When a museum acquires a
culturally important object without first contacting the country of origin, it
should not be deemed an "innocent®" purchaser in a subsequent dispute over
ownership. ICOM applies this to objects "which are of major importance for
the cultural identity and history of countries®. There can of course be a
wide difference of opinion as to whether particular objects are “"important".
In addition, it would be important to involve indigenous peoples directly in
the work of the national ministries and agencies responsible for cultural
matters in each country, so that they can give complete and accurate
information when contacted by foreign museums.
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M. Summary of major isgsues

115. In response to a request by Congress, the United States National Park
Service recently conducted a study, in cooperation with American Indian
associations, of measures needed to protect and develop Indian historical
sites. The report of this study, Keepers of the Treasures, noted that while
some Indian tribes were strongly opposed to research, others had begun to
establish their own archaeological programmes and museums. "The key issue is
control®, the report concluded. Once they are assured of control of the
disposition and interpretation of their cultural heritage, indigenous peoples
are willing to collaborate with government agencies and academic institutions.
The recommendations of this study are reproduced in full in Annex I,

section F.

116. As the Whale House case study (Appendix A) amply demonstrates, an
essential element of protection is respect for indigenous peoples’ own laws
and institutions which define what constitutes property and who has the right
to dispose of property. Although the community’s right to interpret and
apply its own traditional laws was eventually upheld, it took six years of
costly legal proceedings to settle this question in the federal courts.
Nearly 10 years after the disputed objects were removed, their custody
remains in question.

117. In February 1992, representatives of 29 indigenous peoples living in
tropical forests met at Penang, Malaysia, where they agreed, inter alia, that

"All investigations in our territories should be carried out with our
consent and under joint control and guidance according to mutual
agreement, including the provision for training, publication and support
for indigenous institutions necessary to achieve such control."®

The threshold issue is guaranteeing community control of research
activities. Only if indigenous peoples can impose conditions on entry into

_their territories can they insist on negotiating for a share of any future
benefits of research.

III. INTERNATIONAL LEGAL INSTRUMENTS AND MECHANISMS

A. Humap rights instruments

118. Both article 27.2 of the Universal Declaration of Human Rights, and
article 15.1 of the International Covenant of Economic, Social and Cultural

Rights refer to the right of everyone to "the protection of the moral and

material interests resulting from any scientific, literary or artistic
production of which he is the author". These provisions are aimed at the
individual, rather than groups.

©119. Article 5 (d) of the International Convention on the Elimination of All

Forms of Racial Discrimination prohibits discrimination with respect to the
ownership of property, individually or collectively. A government’'s failure
to protect indigenous peoples’ collective rights to their heritage may be
discriminatory, if justified by the argument that indigenous peoples have a
lesser right than the State, or museums and academic institutions.
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120. In his recent report on the right to own property, the Special
Rapporteur, Mr. Luis Valencia Rodriguez, concludes: "The sense of security
and dignity gained from being able to own property is an essential
prerequisite for the pursuit of happiness and exercise of a variety of other
human rights" and is "related to all other human rights and fundamental
freedoms® (E/CN.4/1993/15, para. 481). He also draws attention to the growing
trend towards international and national recognition of the collective rights
of indigenous peoples to land and other resources, as a factor contributing to
their economic security and cultural development (paras. 378-396).

121. The UNESCO Declaration on the Principles of Intermational Cultural
Cooperation (1966) affirms that "Each culture has a dignity and value which
must be respected and preserved® and furthermore, that "Every people has the
right and duty to .develop its culture". This suggests that peoples have
collective rights to cultural integrity, including a right to define,
interpret and determine the nature of future changes in their cultures.

122. United Nations human rights mechanisms, such as the Human Rights
Committee, have not thus far been utilized to address questions of protecting
the heritage of indigenous peoples.

B. UNESCO machinery for recovering cultural property

123. The lead agency within the United Nations system in the field of cultural
property and heritage is UNESCO, and the principal instrument in this field is
the UNESCO Convention on the Means of Prohibiting and Preventing the Illicit
Import, Export and Transfer of Ownership of Cultural Property (1970). The
Convention provides two main mechanisms for the protection of culturally
important objects. A State party can request other State parties to impose
emergency import controls on an object or class of objects. A State party can
also request the return of illegally-exported objects under certain
conditions, at the expense of the State making the request.

124. The UNESCO Convention has several shortcomings. Requests must be made by
States, both States involved in a dispute must be parties to the Convention,
and the removal of the object must have occurred after the Convention came
into force in both States - necessarily after 1972. Most of the largest
art-importing States, such as France, Germany, Japan and the United Kingdom
are not parties, and indigenous peoples lost much of their cultural property
before 1972.

125. The Organization of American States (OAS) Convention on the Protection of
the Archaeological and Artistic Heritage of the American Nations (Convention
of San Salvador, 1976), takes the same approach and has the same shortcomings.

126. In 1978, UNESCO also established the Intergovernmental Committee for
Promoting the Return of Cultural Property to its Country of Origin with a
mandate to undertake good offices and mediation at the request of States and’
to organize projects with, for example, the International Council of Museums
and UNESCO national committees to conduct inventories of cultural property.
Thus far, indigenous peoples have not been able to participate in the work of
the Committee. The Committee has avoided disputes between States and their
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constituent peoples, moreover. For example, it declined to take up Scotland'’s
claim to the Stone of Scone, on the grounds that it was an internal affair of
the United Kingdom.

127. Most Latin American States have nationalized their pre-Columbian
artifacts in an effort to protect them. State ownership can conflict with the

. interests of indigenous peoples, however. When the Afo-A-Kom statue was

returned to Cameroon in 1974, a dispute arose between state authorities and
the Kom people over custody. It was eventually agreed to return it to its
traditional site in Kom territory, rather than the national capital. The
Government of Australia has returned Aboriginal materials repatriated from
other countries to their Aboriginal owners, but in many other countries,
repatriated objects are kept by the State itself and not returned to the
peoples who produced them.

. : C. Copyright of literary and artistic works

128. The World Intellectual Property Organization (WIPO) administers a
variety of conventions for the protection of intellectual property.

Some conventions create international mechanisms for the registration and
enforcement of property rights. Most conventions simply establish standards
for accountability and reciprocity of State parties’ national legislation,
however. Thus indigenous peoples generally cannot obtain protection for their
heritage directly through WIPO machinery, but may be able to use WIPO to
promote the strengthening of national machinery in the countries concerned.

129. The Berne Convention for the Protection of Literary and Artistic Works,
originally adopted in 1886, establishes international standards for
harmonizing the copyright laws of States parties. Legal protection can be

- granted for many forms of creative expression, including music, dance,

painting and sculpture, for the lifetime of the creator plus up to 50 years.
Protection can also be granted to performers of literary and artistic works
("neighbouring rights"). Minimum standards for the protection of performers
are further elaborated in the International Convention for the Protection of
Performers, Producers of Phonogrammes and Broadcasting Organisations (Rome
Convention), adopted in 1961.

130. ‘An April 1993 issues paper prepared by the Australian Law Reform
Commission succinctly explains the difficulties of using existing laws to
protect indigenous peoples’ cultural heritage. Traditional motifs are not the
sole property of individual artists, to sell or withhold freely as they
pleased, but are subject to layers of group rights, at the family, community
and tribal levels. Many different individuals may need to be consulted about
the disposition of a design, or objects that bear it. Copyright laws do not
make such fine distinctions, but only recognize a single owner. Furthermore,
copyright and other kinds of intellectual property protection are of limited
duration, while Aboriginal people regard cultural rights as perpetual.

Hence, applying the usual principles of copyright to Aboriginal heritage
fundamentally alters the relationship between the artist and the community
and does not provide adequate protection. :

131. Article 2 (2) of the Berne Convention permits each State party to
determine whether a work must be "fixed" in some physical form, such as a
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written document or photography, before it can be given copyright protection.
" The requirement of fixation poses a problem for works of oral literature,
poetry and song, which by their nature are repeated and frequently reviged
from generation to generatxon by word of mouth.

132. The Berne Convention was amended in 1971 to enable State Parties to
designate "competent authorities® to control the licensing, use and protection
"of national "folklore®. WIPO interprets this as including, in each State,
*traditional manifestations of their culture which are the expression of their
national identity" ("Protection of expressions of folklore", WIPO document
GIC/UK/CNR/VI/12). However, indigenous peoples would certainly object to
state management of their folklore as a part of national patrimony, with
royalties being paid to the State instead of their own communities. Each
State could, consistent with the Berne Convention, delegate responsibilities
for the definition, protection and licensing of folklore to indigenous peoples
themselves but, so far as the Special Rapporteur is aware, no State has yet
done so; only a small number of States, among them Bolivia and Chile, have
thus far adopted any laws on national folklore.

133. In 1982, WIPO drafted *"Model provisions for national laws on the
protection of expressions of folklore against illicit exploitation and other
prejudicial actions®, which include such tangible expressions of culture as
pottery, costumes, jewellery and basketry. Fixation is not required. The
Model law forbids any use with "gainful intent and outside its traditional or
customary context without authorization by a competent authority or the
community itself®", as well as any kind of publication or use that either fails
to identify the ethnic origins of folklore or distorts its contents. Some
African States have adopted legislation based on the WIPO model.

D. pPatent protection for scientific discoveries

134. The Paris Convention for the Protection of Industrial Property, which
originally came into force in 1884, is aimed at maintaining some minimum
uniformity in national laws relating to patents on technology, industrial
designs, trademarks, trade names,  appellations of origin and prevention of
unfair competitxon.

135. There are three limitations on the usefulness of patents for the
protection of indigenocus peoples’ heritage: (a) patents only apply to "new"
knowledge; (b) rights are ordinarily granted to individuals or corporations, .
rather than to cultures or peoples; and (c) the rights granted are of limited
duration. Patents are therefore not useful for protecting traditional or
*0ld* knowledge, or knowledge which people wish to remain confidential.

136. *"Novelty" is a basic requirement of patentability. A product or process
is not ordinarily patentable if it is already known elgewhere in the world.

It must also be described in such a way that it can be reproduced. Plants and
animals would therefore only be patentable if they had been created by a
process which can be described, controlled and reproduced, such as genetic
engineering. Patenting of species and biological processes is not permitted
at all under the European Patent Convention and some national legal systems,
and in other countries is limited to organisms with a form, quality or
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properties which are not already found in nature ("Protection of inventions
in the field of biotechnology", WIPO document WIPO/IP/ND/87/2).

137. There is an exception to these rules in the case of the isolation and
purification of naturally-occurring species of micro-organisms. The Budapest
Treaty on the International Recognition of the Deposit of Micro-Organisms
{(1977) creates a network of internaticnal institutions for the deposit of
micro-organisms and registration of rights to their commercial use.
Indigenocus pecples could conceivably use this Treaty to assert their rights
to strains of yeasts and other micro-organisms long used for fermentation.
They would need laboratory facilities to isolate and purify these organisms,
however.

138. A special legal regime for the protection of “plant breeders’ rights" was
launched by the Internatiocnal Convention for the Protection of Plants (1961).
To obtain protection, the applicant must deposit a sample of the plant variety
for examination. It must be clearly distinguishable from any plant variety
the existence of which is already a matter of common knowledge. It must also
be stable and homogeneous, that is, "it must remain true to its description
after repeated reproduction of propagation®. There is a presumption of
novelty if the variety has never previously been marketed or offered for sale,
in which case its distinguishing characteristics may be of either natural or
artificial origins. It would therefore be possible to obtain protection for
traditional cultigens, such as varieties of maize and potatoes, as well as
naturally occurring species used for medicine and not previously known by
non-indigenous societies. The major obstacles to obtaining protection of
plant breeders’ rights are the costs of depositing a sample of the variety and
demonstrating, through repeated propagation trials, that it is stable and
homogeneocus.

139. The Food and Agriculture Organization of the United Nations (FAO)
recently established the International Fund for Plant Genetic Resources in
accordance with an agreement recognizing *farmers’ rights". Unlike "plant
breeders’ rights®", these are not the rights of individuals, however, but the
xights of States to benefit from the commercial development of traditional
cultigens, such as bananas and rice. When a biotechnoclogy company profits
from using the genes discovered in traditicnally-grown varieties of plants,
it is supposed to repay some of this income to the Fund, in trust for the
countries of origin of the genes. There is no mechanism to ensure that
farmers or their communities receive any benefit from these payments, however.
Farmers’ rights are recognized in the 1992 Biodiversity Convention, as well.

140. Indigencus pecples’ traditional knowledge of ecosystems includes more
than the ability to identify useful species. It also includes a wide range of
scientific insights and understanding of basic processes in ecclogy and animal
behaviour. Scientific discoveries are generally excluded from patent
protection, however. Although the Geneva Treaty on the International
Recording of Scientific Discoveries (1978) offers a mechanism for recognizing
the identity of the discoverer, article 1 of that Treaty defines scientific
discovery as "the recognition of phenomena, properties or laws of the material
universe not hitherto recognized and capable of verification".
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141. Many applications of indigenous peoples’ traditional knowledge to
practical problems, such as harvesting fish, manufacturing pottery or managing
forests, might still be patented as "technology®. Technology can include any
knowledge that is useful, systematic, organized with a view to solving a
specific problem, and capable of being communicated in some way to others
("The elements of industrial property, WIPO document WIPO/IP/AR/85/7). The
patentability of traditional technology depends on national legislation,
however, and many countries may not consider long-held knowledge to be
sufficiently novel and inventive to qualify for patent protection.

142. Although molecules discovered in naturally-occurring species cannot

be patented as such, a chemical process used to isolate or purify the
molecule, or to synthesize it, can be patented as technology. 1In addition,
naturally-occurring molecules often provide what biochemists call "leads®™ or
clues for the synthesis of related molecules that have the same valuable
characteristics. Thus while indigenous peoples may guide the biochemist to
a valuable molecule, only the work done by the biochemist is treated as
proprietary.

143. It is discriminatory to treat the effort involved in isolating a chemical
compound in the laboratory as more worthy of legal protection and compensation
than the effort involved in centuries of observation and experimentation with
naturally-occurring species. Furthermore, it is clear that using indigenous
peoples’ knowledge to select plants for laboratory analysis significantly
reduces the cost of discovering new products. Thus, traditional knowledge has
economic value, which should not be treated as a "free good®.

144. These problems are not unique to indigenous peoples; many useful ideas
in industry do not qualify for patent protection. They include "know-how"
(experience in using a particular technique or device), and trade secrets
(such as the formulas used to flavour certain processed foods and beverages).
Companies generally protect their know-how and trade secrets by refusing to
allow outsiders to visit their factories, or speak with their employees,
unless they agree to a contract setting out conditions for the use of whatever
they learn. Indigenous peoples could also withhold their knowledge except
under licensing agreements providing for confidentiality, appropriate use and
economic benefits. For the time being, this appears to be the most effective
approach for protecting ecological, medicinal and spiritual knowledge.

E. Tradema and ustrial desi rotectio

145. Indigenous peoples’ traditional artistic motifs might be brought within
existing provisions for the protection of "industrial designs®, defined in the
Paris Convention as "the ornamental or aesthetic aspect of a useful article®,
To be eligible for protection, a design must be *original®", however, and in
most national legal systems, the duration of protection for industrial designs
is less than for copyright - often as little as 15 years. This can be
inadequate for designs of special cultural and spiritual significance, where
protecting the integrity of the design may be of greater importance than
exploiting its commercial value.

146. Characteristic motifs that serve to identify an indigenous people or
community might also be protected as collective trademarks. Canada and other
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States already use special "certification"™ marks to idéntify authentic works
by indigenocus peoples. Both are governed by article 7 bis of the Paris
Convention. Not only designs, but sequences of words can be given trademark
protection, so that, for example, clan and tribal names might be included.
Unlike copyrights and industrial design protection, trademark protection is’
not limited in duration, but usually requires only registration and continued
use. There could be problems under some countries’ national laws, however, if
a mark or design has already been widely copied by others.

147. Although indications of geographical origin cannot be registered as
trademarks, they can be used to verify the authenticity of products as
provided by the Lisbon Agreement for the Protection of Appellations of
Origin and their Intermational Registration (1966). This provides for the
registration of the geographic name of an area "which serves to designate a
product originating therein, the quality and characteristics of which are due
exclusively or essentially to the geographic environment, including natural
and human factors". This could be used to identify the characteristic
products of indigenous communities, in combination with distinctive
trademarks.

148. Article 10 bis of the Paris Convention forbids unfair competition in
trade, which is defined as "acts of such a nature as to create confusion by
any means whatsoever with the establishment, the goods, or the industrial or
commercial activities of a competitor", as well as "indications or allegations
the use of which in the course of trade is liable to mislead the public as to
the nature, the manufacturing process, the characteristics, the suitability
for their purpose, or the quantity of the goods". This could be applied to a
wide variety of disputes over the authenticity of products employing the
designs or folklore of indigenous peoples. It only applies to products in
trade, however, and not to preserving the privacy or integrity of things that
indigenous peoples wish to keep for their own exclusive use.

F. Special instruments concerned with indigenous peoples

149. Article 4 of the International Labour Organisation Convention on
Indigenous and Tribal Peoples, 1989 (No. 169), which entered into force in
1991, provides that "special measures shall be adopted as appropriate for
safeguarding the persons, institutions, property, labour, cultures and
environment of the peoples concerned®™ in accordance with their own
"freely-expressed wishes”. 1In addition, "the integrity of the values,
practices and institutions of these peoples shall be respected", they "shall
have the right to retain their own customs and institutions”, and the right
"to control, to the extent possible, their own economic, social and cultural
development” (arts. 5, 7 and 8). States parties are directed to "respect the
special importance for the cultures and spiritual values of the peoples
concerned of their relationship with ([their]) lands or territories" (art. 13).
while these provisions do not refer explicitly to cultural or intellectual
property, they appear to be broad enough to require measures to protect all of
the heritage, as defined here, of the peoples concerned, and to require
respect for indigenous peoples’ own laws and institutions respecting heritage.



E/CN.4/Sub.2/1993/28
page 36

150. Principle 22 of the Rio Declaration on Environment: and Development
affirms that:

] *indigenous peoples and their communities and other local communities

" have a vital role in environmental management and development because of
their knowledge and traditional practices. States should recognize and
duly support their identity, culture and interests and enable their
effective participation in the achievement of sustainable development*®

(Report of the United Nations Conference on Environment and Development,
A/CONF.151/26/Rev.1, vol. I).

This.emphasis on the "vital" importance of indigenous peoples’ traditional
knowledge of the ecosystems in which they live provides strong support for
national and international measures to protect the heritage of these peoples.

151. The United Nations Conference on Environment and Development also adopted
Agenda 21, a comprehensive. plan of action. Chapter 26 of this plan is devoted
entirely to the role of indigenous people, and calls upon States, inter alia,
to:

*adopt or strengthen appropriate policies and/or legal instruments that
will protect indigenous intellectual and cultural property and the right
to preserve customary and administrative systems and practices"
(A/CONF.151/26/Rev.1 (vol. I) para. 26.4 (b)).

Agenda 21 encourages Governments and international institutions to cooperate
with indigenous peoples in "recognizing and fostering the traditional methods
and knowledge" of these peoples, and applying this knowledge to managing
resources (A/CONF.151/26/Rev.1 (vol. I) paras. 15.4 (g), 16.7 (b), 16.39 (a),
17.75 (b) and 17.82 (c¢)). These provisions, adopted by a consensus of all
Member States, offer strong support for devising new international measures
for the protection of indigenous peoples’ heritage, in partnership with these
peoples themselves.

G. International trade and aid measures

152. The Uruguay Round of the General Agreement on Tariffs and Trade (GATT)
has been preoccupied with the issue of trade-related intellectual property
rights (TRIPs). Industrialized countries have pressed for stringent
universal respect for the patents issued to developers of biotechnology.
Developing countries, farmers’ organizations and grassroots non-governmental
organizations have opposed this position, arguing that it will reinforce
transnational corporations’ ability to control the medicines and
genetically-engineered plants they are devising with genetic resources

i collected in the South. Industrialized countries are likewise opposed to

§ any preferences in favour of developing countries, with respect to the

Hh commercial exploitation of biodiversity. Although the 1992 Biodiversity

? Convention calls on all States Parties to contribute proportionally to the

j : costs of conserving highly biodiverse ecosystems in the South, several States
g have made declarations interpreting this very narrowly. The interests of

B most indigenous peoples are aligned with developing countries and could be
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seriously undermined by a GATT rule that favours the rights of biotechnology
companies over those of the States and peoples who manage biodiverse .
ecosystems.

153. Since 1990 there have been several unsuccessful attempts in the

United States to enact new laws that would require respect for the
intellectual property of indigenous peoples. Senate Bill 748, if adopted,
would have given priority, in United States foreign assistance, to the
protection of indigenous peoples, including their "proprietorship of the
traditional knowledge of plant and plant resources". House Concurrent
Resolution 354 would have directed United States diplomats to take account

of traditional knowledge in the current round of GATT negotiations. House
Bill 1596 would have required that United States foreign policy and foreign
aid be consistent with the rights of indigenous peoples. There may be further

‘efforts to tie United States aid and trade policy to respect for indigenous

peoples’ lands and heritage. A 1989 resolution adopted by the European
Parliament called upon the European Commission and Council to insert such
conditions in overseas aid agreements (reproduced in E/CN.4/Sub.2/AC.4/1989/3,
pp. 7-11). It would be preferable to agree upon universal standards, rather
than leave the question of respect for the rights of indigenous peoples to
unilateral economic policies and bilateral negotiations.

H. Private international law

154. Domestic courts will usually return a stolen object to its owners across
international frontiers, applying the laws concerning the situs of the alleged
theft. Disputes often arise over the interpretation of local laws, however.
In the case of the Parthenon Marbles, for example, the British Museum argued
that their removal had been properly authorized by Turkey, during the time it
occupied Greece. The same argument was made in a recent litigation over the
removal of Byzantine mosaics from a church in the Turkish-occupied part of
Cyprus. A United States court concluded that the occupation had not suspended
Cypriot law, which recognized the mosaics as the property of the Greek

Orthodox Church (Autocephalous Greek Orthodox Church of Cyprus v. Goldberq,
1990). -

155. Proof of ownership under traditional or customary laws can be the
decisive factor in such cases. A British court rejected an attempt by

New Zealand to retrieve some important Maori door panels from London, because
the claim was based on New Zealand export-control laws rather than prior
ownership by a specific Maori tribe (Attorney-General of New Zealand v. Ortiz,
1982). By contrast, India successfully brought a legal action in the

United Kingdom to recover sacred statues of Siva taken illegally from the
ruins of Hindi temples. The temples and the god Siva were treated as
co-plaintiffs, in accordance witlk Hindu laws, which was tantamount to
recognizing the status as property of Hindus as a people (Greenfield, 1989).

156. Wider publication of indigenous peoples’ traditional laws would deprive
purchasers of the defence of having no knowledge that objects were improperly
acquired. In the case of objects that are well known, or well documented,
courts will apply the principle of caveat emptor. If the status of objects
under local or customary laws is uncertain, however, courts are reluctant to
treat the purchaser as a thief.
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157. The Internmational Institute for the Unification of' Private Law (UNIDROIT)
has prepared a draft convention on stolen or illegally exported cultural
objects (UNIDROIT study LXX, document 19 (1990)). The UNIDROIT draft opens
the courts of each contracting State to claims by the others and requires _
"compensation® to be paid by the States making claims to innocent purchasers
of stolen cultural property. It permits (but does not require) the
retrcactive application of its provisions. It also prescribes a number of
factors to be considered by courts when determining whether to return a
particular object. These include the "outstanding cultural importance” of
the object to the claiming State, as well as its "use by a living culture"
within that State. This last provision is of particular relevance to
indigenous peoples. ' ‘

158. In some countries, indigenous peoples are not recognized as legal
entities capable of owning property collectively or of bringing legal actions
in national courts, however. They may also lack the financial means of
pursuing legal actions in other States, forcing them to rely on support from
their national Governments.

.IV. CONCLUSIONS AND RECOMMENDATIONS
"A. Basisg for action

159. Indigenous peoples have been particularly vulnerable to the loss of their
heritage as distinct peoples. Usually viewed as "backward" by Governments,
they have been the targets of aggressive policies of cultural assimilation.
Their arts and knowledge were frequently not regarded as world treasures and
were simply destroyed in the course of colonization. Their bodies were
often valued more highly than their cultures, and were collected by museums.
Tourism, a growing consumer demand for "primitive"™ art and the development of
biotechnology now threaten indigenous pecoples’ ability to protect what remains
of their heritage. ;
160. The United Nations Technical Conference on Practical Experience in the
Realization of Sustainable and Environmentally Sound Self-Development of
Indigenous Peoples, held at Santiago, Chile, from 18 to 22 May 1992,
recommended that:
*the United Nations system, with the consent of indigenous peoples, take
measures for the effective protection of property rights  (including the
intellectual property rights) of indigenous peoples. These include,
inter alia, cultural property, genetic resources, biotechnology and
biodiversity" (E/CN.4/Sub.2/1992/31, Section V, Recommendation 10).

The experts who attended this Conference also. stressed the importance of
strengthening indigenocus peoples’ own institutions, and of exchanges of
information among such institutions worldwide. These recommendations were
reinforced by the instruments adopted by the 1992 United Nations Conference
on Environment and Development.

161. The Sub-Commission on Prevention of Discrimination and Protection of
Minorities emphasized, in its resolution 1991/32 of 2% August 1991, that
international trafficking in indigenous peoples’ cultural property "undermines
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the ability of indigenous peoples to pursue their own political, economic,
social, religious and cultural development in conditions of freedom and
dignity". This applies with equal urgency to all aspects of indigenous
peoples’ heritage. ‘

162. Further erosion of indigenous peoples’ heritage will not only be
destructive of their self-determination and development, but undermine the
future development of the countries in which they live. For many developing
countries, indigenous peoples’ knowledge may hold the key to achieving
sustainable national development, without greater dependence on imported
capital, materials and technologies.

163. Protecting the heritage of indigenous peoples will require urgent and
effective international action because of the growth of biotechnology
industries, the continuing destruction of indigenous peoples’ lands in many
parts of the world and the popularity of indigenous peoples’ art and culture
for tourism and export.

B. Basic principles

164. "Heritage" includes all expressions of the relationship between the
pecple, their land and the other living beings and spirits which share the
land, and is the basis for maintaining social, economic and diplomatic
relationships - through sharing - with other peoples. All of the aspects of
heritage are interrelated and cannot be separated from the traditional
territory of the people concerned. What tangible and intangible items
constitute the heritage of a particular indigenous people must be decided
by the people themselves.

165. It is difficult to recapture objects, designs or knowledge once they
have been acquired by non-indigenous people, therefore the most critical and
effective means for the protection of indigenous peoples’ heritage is the
ability of indigenous communities to control access to their territories.
Achieving this will require demarcation of lands, as well as support for
.capacity-building in indigenous communities.

166. The implementation of all development projects should be preceded by
assessment of the potential impact on the heritage of indigenous peoples,
conducted in partnership with the peoples concerned. It is difficult, and in
many cases inappropriate, to attempt to identify specific "sacred sites" or
sites of special cultural importance to indigenous peoples. All lands and
resources are, to a greater or lesser extent, sacred and integral to
indigenous peoples’ cultures and spiritual life, and often the most important
places cannot be revealed to outsiders. It must be presumed that everything
within the traditional territory of a specific people has a traditional
cultural and spiritual value and importance to them.

167. It would also prove difficult and inappropriate to try to compile a
catalogue of all the categories of cultural and intellectual property
recognized by indigenous peoples, with their laws for the transmission of
rights of use. Apart from the overwhelming complexity of the task and the
confidentiality of much of the information required, there is a danger that
such a catalogue would encourage outsiders to think that the heritage of
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indigenous peoples can be sold. While greater public aWwareness of the broad
outlines of indigenous peoples’ own laws would be desirable, the precise
determination and application of these laws must be left to each indigenous
people itself. Above all, it must be acknowledged that indigenous peoples
wish to retain their her1tage as a whole intact.

168. With respect to the commercial development of indigenous peoples’
distinctive arts, designs and folklore, the institutional capacity of
indigenous peoples and communities to take advantage of existing laws, such
as trademark and copyright laws, needs to be strengthened. It would be
enhanced by recognition, in national legislation and international
instruments, of their right to define and control their own heritage.

169. With respect to potential commercial applications of indigenous peoples’
medical and ecological knowledge, existing legal schemes are inadequate.
Consequently, it is essential to focus on increasing the capacity of
indigenous peoples to supervise research conducted in their territories,

and to develop their own institutions for medical and ecological research.

170. In most parts of the world, indigenous peoples have already been
subjected to extreme hardships and interference with their social and cultural
life. This has undermined the ability of indigenous peoples to transmit their
knowledge and arts from generation to generation, by disrupting families and
traditional systems of education and training. The future integrity of
indigenous peoples’ heritage therefore depends fundamentally and inescapably
on recognition and strengthening of the right of each indigenous people to
control, and develop, its own forms of education.

C. Recognition of ownership

171. 1Indigenous peoples are the true collective owners of their works, arts
and ideas, and no alienation of these elements of their heritage should be
recognized by national or international law, unless made in conformity with
indigenous pecples’ own traditional laws and customs and with the approval of
their own local institutions. This principle should be adopted by the
General Assembly, by relevant specialized agencies such as WIPO and UNESCO,
and by regional intergovernmental organizations.

.. .
172. In its resolution 46/10 of 22 October 1991, the General Assembly
reaffirmed the importance of inventories as an essential tool in the
identification and recovery of cultural property. Indigenous peoples lack ;

‘the resources necessary to compile inventories of their dispersed heritage

or to arrange for the return of objects across intermational frontiers.
Governments, international institutions and relevant non-governmental
organizations should give urgent attention and priority to these needs.

173. There is a need to educate the public, as well as scientific and academic
associations, to respect the rights of indigenous peoples to privacy, cultural
integrity and control of their own heritage through their own laws and
institutions. Bodies and agencies such as UNDP, UNESCO and WIPO should
co-sponsor seminars with indigenous pecoples and the organizations that
represent, jnter alia, anthropologists, museums and medical researchers.
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174. Indigenous peoples’ traditional laws and procedires for custody,
protection and disposition of cultural and intellectual property need greater
publicity and understanding. This will help prevent disputes and protect
indigenous peoples from unjust claims based upon ignorance or with their
consent. UNESCO could consider this as a long-term task involving
collaboration with indigenous scholars and institutions.

175. The Centre for Human Rights, ILO and UNESCO should collaborate with
indigenous peoples and individual indigenous experts in elaborating principles
and guidelines, as well as in drafting and publishing model national
legislation, for the protection of all aspects of indigenous peoples’
heritage.

D. Recovery of lost or dispersed heritage

176. With respect to sacred objects, valuable plants and other aspects of
indigenous peoples’ heritage that have already been appropriated by others,
existing national and international laws and legal mechanisms do not provide
adequate remedies. The United Nations, UNESCO and other relevant agencies, in
partnership with indigenous peoples, should:

(a) Establish programmes to provide indigenous peoples with financial
and technical assistance to compile inventories of the collections of museums
and scientific institutions, worldwide;

{b) Establish a mediation mechanism, similar to the existing machinery
of UNESCO for the return of cultural property between States, that can respond
to applications made by indigenous peoples and facilitate the return of their
cultural property across international borders; and

(c) Establish a trust fund for indigenous peoples’ heritage, with the
mandate to act as a global agent for the protection and licensing of rights to
the use of indigenous peoples’ heritage, when requested by the peoples
concerned or in cases where the peoples concerned cannot immediately be

.identified.

E. Prevention of further losses of heritaqge

177. With respect to cultural and intellectual property which is still in the
possession of indigenous peoples, the most effective protection is indigenous
peoples’ control of research, tourism and development in their territories.
Indigenous peoples must be able to make entry into their territories and
communities conditional upon visitors’ formal agreement to declare the purpose
of their visit, accept supervision by community officials, respect the privacy
of individuals and share the findings as well as the economic benefits of
research. Indigenous peoples must alsoc have the ability to manage trade
conducted in their territories, at least to the extent of licensing merchants
and inspecting shipments entering or leaving their communities.

178. The United Nations system should play a central role in building the
capacity of indigenous peoples to manage research, tourism, trade and
development in their territories, through technical assistance and through
financial mechanisms such as the Global Environment Facility. This
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international assistance for capacity building should include ' the development
of new scientific and educational institutions, controlled by indigenous
peoples themselves, which can take the place of foreign intermediaries, as
well as:

(a) Teaching in the effective application of existing relevant
international rules and the use of mechanisms or procedures, in particular,
with respect to patents and copyright, the securing of plant breeders’ rights
and the registration of collective trademarks and certification marks;

{b) Research and documentation of folklore, plant varieties and other
elements of heritage which are protectable under existing laws, including
support for preparing the required applications;

(c) Development of community infrastructure for the protection of all
aspects of heritage, including monitoring and information offices, and
organizations of indigenous artists and performers. .

179. WIPO should convene a group of experts to prepare recommendations for
possible future revisions of the Paris and Berne Conventions, with respect to:

(a) Recognizing indigenous communities as competent authorities for the
ownership and licensing of arts, folklore and other forms of cultural and
intellectual property;

(b) Extending the maximum period of protection for culturally and
religiously significant works and expressions; and

(c) Flexibly interpreting the conditions for patentability, so as to
include traditional knowledge of medicine, ecosystems and know-how.

180. It will be of fundamental importance that the agreements reached by the
current Uruguay Round of the GATT negotiations not forbid national Governments
from enacting laws to afford longer-term or more stringent protection of
indigenous peoples’ heritage than would otherwise apply to cultural, artistic,
intellectual or industrial property.

F. Future role of the study

181. This study could be continued by providing the Special Rapporteur with a’
mandate to draft basic principles and guidelines related to the protection of
*indigenous heritage" and to promote a wider dialogue between the indigenous
peoples and the United Nations, UNESCO, WIPO, international financial
institutions, and scientific and professional associations in this field.
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ANNEX I *
Case studies and documents

A. looting of the Chilkat Whale House

1. The Tlingit people of south-eastern Alaska have traditionally been
’ organizeq'into several Clans. Each Clan, in turn, is subdivided into a number
-~ of house groups, so named because each house group originally lived together

in a single large wooden structure, and worked together as a single economic
unit. Now that Tlingit people have adopted some aspects of Western
technology, families live in smaller, Western-style buildings. The larger,
traditional buildings are still maintained by clans, however, as ceremonial
centres. They are decorated with carved posts and panels depicting the
ancestry and history of the clan. Each building has a traditional caretaker
or trustee (hitsati in Tlingit). The caretaker keeps the keys to the building
and ‘is often responsible for remembering and teaching the history of the house
group.

2. One of the most famous of these buildings is the Whale House of the
Ganaxteidi (Raven) clan, in the village of Chilkat, first built in the 1830s.
Chilkat Vvillage has its own tribal council, organized in accordance with
national laws respecting Indian autonomy, and in 1976, after the looting of
the nearby frog house, the council enacted laws forbidding the reicoval of
cultural property from the community without the council’s approval.

3. In 1984, an art dealer persuaded several Tlingit individuals, who lived
at Chilkat, to remove four carved posts and a large carved panel from the
Whale House. The objects were then shipped to Seattle to be sold, but the
village obtained a federal court order temporarily halting the sale of these
objects on the grounds that their removal may have been unlawful. The federal
court subsequently decided that the question of ownership of the posts and
panel must be decided by the village itself through its own court. The
village court accordingly held hearings on the issue of ownership, listening

. to testimony from elders and anthropologists familiar with traditional Tlingit

law, and it is expected to make a decision later this year.

4. The village court must resolve a dispute over the interpretation of
Tlingit law. The individuals who removed the posts and panel argue that they
had permission to do so from the hitsati of the Whale House. Village leaders
argue that the hitsati is merely a caretaker and does not have authority to
dispose of property. They also argue that house furnishings belong to the
clan as a whole, not merely the house group, so that the entire clan must
approve of any actions affecting a house or its contents.

B. Repatriating Hawaiian human remains

5. Contemporary leaders of the indigenous people of Hawaii say that their
communities "are spiritually trapped because their ancestors are not at rest"
(Ayau, "Restoring the ancestral foundation®, pp. 195-196). Comparing the
collection and exportation of human remains to slavery, they have recently
launched a global campaign for return and reburial of Hawaiian skeletons and
grave goods.
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6. The indigenous organization, "Hui Malama i na Kupuna o Hawai’i ‘i Nei®
(Group Caring for the Ancestors of Hawaii) was organized in 1989 to protest
the destruction of some 1,100 graves on the island of Maui, during
construction of the Ritz-Carlton Hotel. All of the bodies were eventually
reburied by order of the Governor of Hawaii and the state of Hawaii purchased
rights to the burial site in order to protect it. This success led Hui Malama
to mount a global effort to recover human remains from museums worldwide, for
reburial in Hawaii. 1In the past three years, Hui Malama has negotiated the
return of Hawaiian remains from 18 museums in the United States, as well as
museums in Australia, Canada and Switzerland. .

7. Hui Malama has been assisted in these efforts by new United States laws.
The Native American Graves Protection and Repatriation Act (NAGPRA), which
Congress amended in 1991 to include protection of the indigenous people of
Hawaii, applies to museums that receive financial assistance from the
United States Government. Government-funded institutions are required to
prepare inventories of their holdings of human remains to determine the
"cultural affiliation® of each skeleton. Once the affiliation of human
remains with a particular indigenous people has been established, the
institution must "expeditiously return" them, if requested by the indigenous
people concerned. Disputes often arise, however, over the identity of
particular sets of remains.

8. For example, the Bishop Museum in Honolulu gave 24 sets of human remains
to the American Museum of Natural History in New York in 1921. The bones were
simply identified as "Hawaiian®", but Hui Malama noted that they had originally
been obtained from an archaeologist who had been well known for his
excavations of the Mo’omomi sand dunes on the island of Molokai. Working
with the indigenous community on Molokai, Hui Malama persuaded museum
officials to negotiate the return of these remains so that they could be
reburied in accordance with traditional Hawaiian burial practzces on their
island of origin.

9. Hui Malama has been less successful overseas. In the case _

of 149 Hawaiian skulls in the collection of the British Museum in London,

the museum argued that returning such human remains was barred by British law.
The United States Department of State refused to become involved, noting that
the United States has no applicable cultural-property agreements with the
United Kingdom. Similarly, when Hui Malama requested return of three Hawaiian
skulls from the Staatliches Museum fir Volkerkunde in Dresden, museum
officials stated that the skulls were the property of the German State, and
therefore could not be relinquished. Again the United States Government
indicated that it could not take any action in the absence of a relevant
agreement with Germany.

C. X wey versus sacred: n almie Fal

10.. Snoqualmie Falls is a spectacular 85-metre-high waterfall on the
Snoqualmie River in the state of Washington, a short distance east of Seattle.

" At the bottom of the Falls is a semi-circular basin, used as a place to gather
~ medicinal plants and acquire spiritual .powers by the Snoqualmie people. . The

Falls also cerved as a key point of control in traditional trade between
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peoples of the mountains and the sea, which the Snoqﬁalmie long controlled.
Other indigenous peoples regarded the Falls as sacred and conducted ceremonies
there under the stewardship of the Snoqualmie.

11. In 1855, the Snoqualmie and neighbouring tribes signed a treaty, by which
they gave up most of their territory in exchange for a number of small "Indian
reservations®, development aid and legal protection of their hunting and
fishing rights. Unhappy with the lands set aside for them, which were on the
sea coast far from their mountain homeland, many Snoqualmie refused to leave
the area around the Falls, and stayed in a small community there. ‘he

United States Government refused to recognize this community as an "Indian
tribe®”, however, and therefore failed to protect its claims to hunting,

fishing or cultural rights.

12. Fifty years after the treaty, Puget Sound Power and Light Co. was given a
concession to develop the Falls for hydropower and the forests around the
Falls were opened to logging companies. The power company dynamited tunnels
and channels through the rock face of the Falls and built a powerhouse at the
top. It later built a park and observation platform overlooking the Falls,
which have become one of this region’s most important tourist attractions.
Snoqualmie people have continued to use the pool at the base of the Falls for
religious purposes, with diminished privacy, and have repeatedly protested
modifications of the natural landscape. '

13. Recently, Puget Sound Power announced plans to enlarge its
power-production facilities and divert more water from the Falls. Plans for
developing town sites around the Falls also alarmed the Snoqualmie. In 1990,
tribal leaders formed an alliance with local Christian churches. First, they
convinced Washington state officials to make an application to place the Falls
on the National Register of Historic Places. Puget Sound Power protested
this, and has thus far been able to block the approval of the application.

14. In 1992, the Snoqualmie and their supporters filed a legal action to
oppose the relicensing of the power plant. Under federal law, all

» power-generating facilities must periodically be reviewed to determine whether
they are still being operated in the public interest. Adverse impacts on
certain cultural and environmental resources are considered as part of these
periodic reviews. The Snoqualmie argued that the cultural significance of the
Falls outweighed their use for power. The company argued that since the
Snoqualmie were not recognized by the Federal Government as an "Indian tribe",
they could not assert Indian cultural or religious rights under federal
legislation.

15. As this report was being written, the Bureau of Indian Affairs of the
United States Government published a "proposed" decision that the Snoqualmie
are in fact an Indian tribe, which could change the outcome of the dispute
over the Falls significantly.

D. The Declaration of Belem

16. In July 1988, the First International Congress of Ethnobiology produced a
position statement signed by the International Society of Ethnobiclogy, which
was founded during the Congress. The "Declaration of Belem" essentially
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affirms recommendations made by the International Labour Organisation. 1It
further attempts to translate Indian rights into terms of responsibility for
scientists and the world’s economic and political leaders. Here is the
Declaration in full:

*"As ethnobiclogists, we are alarmed that
SINCE
- tropical forests and other fragile ecosystems are disappearing,

- many species, both plant and animal, are threatened with
extinction,

- indigenocus cultures around the world are being disrupted and
destroyed:

and GIVEN

- . that economic, agricultural, and health conditions of people are
dependent on these resources,

- that native pecples have been stewards of 99% of the world’s
genetic resocurces, and

- that there is an inextricable link between cultural and biclogical
diversity;

We, members of the International Society of Ethnobiology, strongly urge
action as follows:

HENCEFORTH:

1. A substantial proportion of development aid be devoted to efforts
aimed at ethnobiological inventory, conservation, and management
programmes; ' :

2. Mechanisms be established by which indigenous specialists are
recognized as proper authorities and are consulted in all programmes
affecting them, their resources, and their environments;

3. All other inalienable human rights be recognized and guaranteed,
including cultural and linguistic identity;

4. Procedures be developed to compensate native pecples for the
utilization of their knowledge and their biclogical resources;

S. Educational programmes be implemented to alert the global community
to the value of ethnocbiclogical knowledge for human well-being:;

6.  All medical programmes include the recognition of the respect for
traditional healers and incorporation of traditional health practices
that enhance the health status of these populations;
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7. Ethnobiologists make available the results, of their research to the
native peoples with whom they have worked, especially including
dissemination in the native language;

8. Exchange of information be promoted among indigenous and peasant
peoples regarding conservation, management, and sustained utilization of
resources®. :

(22 July 1988)
E. éoc ety for Economic Botany: Draft idelines
"PROFESSIONAL ETHICS IN ECONOMIC BOTANY: A PRELIMINARY DRAFT OF GUIDELINES
PREAMBLE

"In conducting their research, economic botanists often must confront
difficult.ethical issues related both to their data collection needs and
methods, and to the dissemination and use of their findings. Since economic
botanists are a diverse group with greatly varying scientific backgrounds and
professional affiliations, their ethical problems are both diverse and
complex. This document presents guidelines for professional behaviour for
members of the SOCIETY FOR ECONOMIC BOTANY.

"1l. MEMBERS OF THE SOCIETY FOR ECONOMIC BOTANY HAVE RESPONSIBILITIES TO THE
PUBLIC.

A. They will strive to use their knowledge, skills, and training to
enhance the well-being of humankind. They will specifically refuse to work
professionally on any research that will result in harm being done to anyone.

B, They will strive to maintain professional competence and will not
offer advice on subjects on which they are uninformed.

C. They will not engage in nor allow the dissemination of information
about economic botany that is false, misleading, or exaggerated.

.

"2. MEMBERS OF THE SOCIETY FOR ECONOMIC BOTANY HAVE RESPONSIBILITIES TO THOSE
STUDIED.

A. They will communicate clearly and honestly to all informants the
objectives and possible consequences of one’s research. 1If the research has a
commercial objective, they will make that explicit and will disclose what the
commercial results might reasonably be expected to be.

B. They will comply with all rules and limitations that informants or
their institutions place on the research. They will not "trick" informants
into revealing "secret® information. They will supply any reports or results
that are requested.

C. They will respect any request for confidence made by those
providing data or materials, provided that the maintenance of such confidence
does not compromise other ethical considerations.
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D. They will respect informants‘’ right to anonyﬁity and privacy when
it is requested.

E. When materials or information obtained from informants can
reasonably be expected to have a commercial pay off, they will arrange with
employers for equitable economic compensation for the informant(s) and will do
all in their power to ensure that compensation is paid.

"3. MEMBERS OF THE SOCIETY FOR ECONOMIC BOTANY HAVE RESPONSIBILITIES TO HOST
GOVERNMENTS AND OTHER HOST INSTITUTIONS.

A. They will comply honestly and completely with all regulations
requesting disclosure of project objectives, sponsorship and methods, as well
as with obligations to supply reports and specimens and to perform specified
services (e.g., seminars and training).

B. They will, when the situation requires, make clear that they will
not compromise their professional ethics as a condition of their receiving
clearance to do research. Specifically, they will provide no secret
information or reports that might jeopardize informants or others.

C. They will assist their foreign collaborators in enhancing the
physical and human resources of their institutions.

4. MEMBERS OF THE SOCIETY FOR ECONOMIC BOTANY HAVE RESPONSIBILITIES TO THE
PROFESSION.

A. They will maintain a level of integrity and professional behaviour
in the field so as not to jeopardize future research by others.

B. Théy will not present as their own the work of others.

C. They will not allow, to the limits of their abilities, their
materials to be used for fraudulent or harmful purposes.

*S. MEMBERS OF THE SOCIETY FOR ECONOMIC BOTANY HAVE RESPONSIBILITIES TO
SPONSORS.

A. They will honestly disclose their qualifications and capabilities
for particular work, as well as relevant limitations.

B. They will fully disclose to sponsors that they will comply with
the ethical guidelines of the SOCIETY FOR ECONOMIC BOTANY, including the

stipulation that those studied will be fully informed concerning the
objectives, including commercial ones, and possible results of research."

F. Recommendations of the Keepers of the Treasures
*"KEEPERS OF THE TREASURES

*protecting Historic Properties and Cultural Traditions on Indian Lands
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"A Report on Tribal Preservation Funding Needs Submitted to Congress by the
National Park Service, United States Department of the Interior

*May 1990
*Recommendations

*1l. The American people and their government should affirm as a national
policy that the historical and cultural foundations of American Indian tribal
cultures should be preserved and maintained as a vital part of our community
life and development.

*2. The national American Indian cultural heritage policy should recognize
that programmes to preserve the cultural heritage of Indian tribes differ in
character from other American preservation programmes.

*3. Federal policy should encourage agencies that provide grants for museum,
historic preservation, arts, humanities, education, and research projects to
give reasonable priority to proposals for progects carried out by or in
cooperation with Indian tribes.

"4. Federal policy should require Federal agencies, and encourage State and
local governments, to ensure that Indian tribes are involved to the maximum
extent feasible in decisions that affect properties of cultural importance to
them.

*5. Federal policy should encourage State and local governments to enact laws
and ordinances providing for the identification and protection of properties
of significance to Indian tribes in order to protect such properties from the
effects of land use and development and from looting and vandalism.

*"6. Federal policy should encourage the accurate representation of the
cultural values, languages, and histories of Indian tribes in the public
schools and in other educational and interpretative programmes.

*7. Federal policy should recognize the central importance of language in
maintaining the integrity of Indian tribal traditions and the tribal sense of
identity and well-being. National efforts to assist tribes to preserve and
use their native languages and oral traditions should be established in
conjunction with the amendment of the National Historic Preservation Act
recommended below.

"8. As part of developing a consistent American Indian cultural heritage
policy, a national approach should be developed regarding the exhumation,
retention, display, study, repatriation, and appropriate cultural treatment
of human remains, funerary artefacts, and sacred artefacts.

"9, Tribal needs for confidentiality of certain kinds of information should
be respected.

*10. Federal policy should provide for the appropriate involvement of Indian
tribes in Federally-assisted preservation research on tribal lands and on
ancestral lands off reservations.
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"11. Toward the achievement of tribal participation in ‘preservation
activities, it may be desirable to consider chartering the establishment of
a national private organization to promote and assist in the preservation

of the cultural heritage of Indian tribes.

»12. National programmes for trainihg of tribal members in preservation-
related disciplines should be developed.

-

»13. The National Historic Preservation Act, as amended (16 U.S.C. 470)'shou1d
be amended to establish a separate title authorizing programmes, policies and
procedures for tribal heritage preservation and for financial support as part

of the annual appropriations process.”
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ANNEX II

Principle 67 of the UNESCO Declaration on the Principles
. of Internmational Cultural Cooperation

"0. Right to enjoy culture; international cultural
. development and cooperation

*"67. Declaration of the Principles of International Cultural Cooperation

*Proclaimed by the General Conference of the United Nations
Educational, Scientific and Cultural Organization at its
fourteenth session, on 4 November 1966

*The General Conference of the United Nations Educational, Scientific and
Cultural Organization, met in Paris for its fourteenth session, this fourth
day of November 1966, being the twentieth anniversary of the foundation of the
Organization,

*Recalling that the Constitution of the Organization declares that "since
wars begin in the minds of men, it is in the minds of men that the defences of
peace must be constructed"” and that the peace must be founded, if it is not to
fail, upon the intellectual and moral solidarity of mankind,

*Recalling that the Constitution also states that the wide diffusion of
culture and the education of humanity for justice and liberty and peace are
indispensable to the dignity of man and constitute a sacred duty which all the
nations must fulfil in a spirit of mutual assistance and concern,

"Considering that the Organization’s Member States, believing in the
pursuit of truth and the free exchange of ideas and knowledge, have agreed and
determined to develop and to increase the means of communication between their
peoples, )

*Considering that, despite the technical advances which facilitate the
development and dissemination of knowledge and ideas, ignorance of the way of
life and customs of peoples still presents an obstacle to friendship among the
nations, to peaceful cooperation and to the progress of mankind,

"Taking account of the Universal Declaration of Human Rights, the
Declaration of the Rights of the Child, the Declaration on the Granting of
Independence to Colonial Countries and Peoples, the United Nations Declaration
on the Elimination of All Forms of Racial Discrimination, the Declaration
on the Promotion among Youth of the Ideals of Peace, Mutual Respect and
Understanding between Peoples, and the Declaration on the Inadmissibility of
Intervention in the Domestic Affairs of States and the Protection of their
Independence and Sovereignty, proclaimed suCCe531vely by the General Assembly
of the United Nations,

'gogvinggd by the experience of the Organization’s first 20 years that,
if international cultural cooperation is to be strengthened, its principles
require to be affirmed,




E/CN.4/Sub.2/1993/28
page 52

.

*Proclaims this Declaration of the principles of intermational cultural
cooperation, to the end that governments, authorities, organizations,
associations and institutions responsible for cultural activities may
constantly be guided by these principles; and for the purpose, as set out in
the Constitution of the Organization, of advancing, through the educational,
scientific and cultural relations of the peoples of the world, the objectives
of peace and welfare that are defined in the Charter of the United Nations:

*Article I

1. Each culture has a dignity and value which must be respected and
preserved. ‘ - :

2. Every people has the right and the duty to de#elop its culture.

3. In their rich variety and diversity, and in the reciprocal
influences they exert on one another, all cultures form part of the common
heritage belonging to all mankind.

*Article II
Nations shall endeavour to develop the various branches of culture ;ide
by side and, as far as possible, simultaneocusly, so as to establish a

harmonious balance between technical progress and the intellectual and moral
advancement of mankind.

"Article IIX

International cultural cooperation shall cover all aspects of
intellectual and creative activities relating to education, science and
culture.

*Article IV

The aims of international cultural cooperation in its various forms,
bilateral or multilateral, regional or universal, shall be:

1. To spread knowledge, to stimulate talent and to enrich cultures;

2. To'develop peaceful relations and friendship among the peoples and
bring about a better understanding of each other’s way of life;

3. To contribute to the application of the principles set out in the
United Nations Declarations that are recalled in the Preamble to this
Declaration;

4. To enable everyone to have access to knowledge, to enjoy the arts

and literature of all peoples, to share in advances made in science in all

parts of the world and in the resulting benefits, and to contribute to the
enrichment of cultural life;

S. To raise the level of the spiritual and material life of man in all
parts of the world.
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"Article V

Cultural cooperation is a right and a duty for all peoples and all
nations which should share with one another their knowledge and skills.

"Article VI

International cooperation, while promoting the enrichment of all cultures
through its beneficent action, shall respect the distinctive character of
each.

*"Article VII

1. Broad dissemination of ideas and knowledge, based on the freest
exchange and discussion, is essential to creative activity, the pursuit of
truth and the development of the persocnality.

2. In cultural cocperation, stress shall be laid on ideas and values
conducive to the creation of a climate of friendship and peace. Any mark of
hostility in attitudes and in expression of opinion shall be avoided. Every
effort shall be made, in presenting and disseminating information, tc ensure
its authenticity.

"Article VIII

Cultural cooperation shall be carried on for the mutual benefit of all
the nations practising it. Exchanges to which it gives rise shall be arranged
in a spirit of broad reciprocity.

“Article IX

Cultural cooperation shall contribute to the establishment of stable,
long-term relations between peoples, which should be subjected as little as
possible to the strains which may arise in international life.

*Article X

Cultural cooperation shall be specially concerned with the moral and
intellectual education of young people in a spirit of friendship,
international understanding and peace and shall foster awareness among
States of the need to stimulate talent and promote the training of the
rising generations in the most varied sectors.

"Article XI

1. In their cultural relations, States shall bear in mind the
principles of the United Nations. 1In seeking to achieve international
cooperation, they shall respect the sovereign equality of States and shall
refrain from intervention in matters which are essentially within the domestic

jurisdiction of any State.

2. The principles of this Declaration shall be applied with due regard
for human rights and fundamental freedoms."
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Introduction
andate
1. _ The creation of the Working Group on Indigenous Populations was proposed

by the Sub-Commission on Prevention of Discrimination and Protection of
Minorities in its resolution 2 (XXXIV) of 8 September 1981, endorsed by the
" Commission on Human Rights in its resolution 1982/19 of 10 March 1982, and
authorized by the Economic and Social Council in its resolution 1982/34

of 7 May 1982. 1In that resolution the Council authorized the Sub-Commission
to establish annually a working group to meet in order to:

(a) Review developments pertaining to the promotion and protection of
human rights and fundamental freedoms of indigenous peoples, including
information requested by the Secretary-General annually from Governments,
specialized agencies, regional intergovermmental organizations and
non-governmental organizations in consultative status, particularly those of
indigenocus peoples, to analyse such materials, and to submit its conclusions
to the Sub-Commission, bearing in mind the final report of the Special
Rapporteur of the Sub-Commission, Mr. José R. Martinez Cobo, entitled "Study
of the problem of discrimination against indigenous populatlons'
(E/CN.4/Sub.2/1986/7 and Add.1-4);

(b) Give special attention to the evolution of standards concerning the
rights of indigenous peoples, taking account of both the similarities and the
differences in the situations and asplrations of indigenous peoples throughout
the world.

2. In addition to the review of developments and the evolution of
international standards, which are separate items on the Working Group’s
agenda, the Group has over the years considered a number of other issues
relating to indigenous rights. The study by the Special Rapporteur,

Ms. Erika-Irene Daes, requested by the Sub-Commission in its

resolution 1992/35, on the protection of the cultural and intellectual
property of indigenous peoples (E/CN.4/Sub.2/1993/28) was available to the
Working Group. It was considered under item 7.

Participation in the session

3. In its decision 1992/111 of 27 August, the Sub-Commission decided on
the following composition of the Working Group at its eleventh session:
Mr. Miguel Alfonso Martinez, Ms. Judith Tsefi Attah, Mr. Volodymyr
Boutkevitch, Ms. Erica-Irene A. Daes and Mr. Ribot Hatano.

4. The session was attended by Mr. Alfonso Martinez, Ms. Attah,
Mr. Boutkevitch, Ms. Daes and Mr. Hatano.

'S. The following States Members of the United Nations were represented by
observers: Argentina, Australia, Bangladesh, Bhutan, Bolivia, Brazil, Canada,
Chile, Colombia, Costa Rica, Cyprus, Denmark, Ecuador, El Salvador, Finland,
Germany, Greece, Guatemala, Honduras, India, Indonesia, Japan, Mexico,
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Myanmar, New Zealand, Nicaragua, Norway, Panama, Peru, Philippines,
Russian Federation, Sweden, United Kingdom of Great Britain and
Northern Ireland, United States of America.

6. The following non-member States were represented by observers: Holy See
and Switzerland. '

7. The following United Nations departments and specialized agencies, and
other organizations were also represented by observers: Department of Public
Information, Intermational Labour Organisation, United Nations Educational,
Scientific and Cultural Organization, Nordic Council of Ministers, Aboriginal
and Torres Strait Islander Commission of Australia.

8. The following non-governmental organizations in consultative status with
the Economic and Social Council were also represented by observers:

(a) OQrganizations of indigenous peoples

Grand Council of the Crees of Alberta (Quebec), Indian Council of
South America, Indian Law Resource Center, Indigenous World Association,
International Indian Treaty Council, Intermational Organization of Indigenous
Resource Development, National Aboriginal and Islander Legal Service
Secretariat, Nordic sami Council and World Council of Indigenous Peoples.

(b) oOther organizations
Categqory 11

African Association of Education for Development, Afro-Asian People’s
Solidarity Organization, Ammesty Intermational, Anti-Slavery Intermational,
Baha’'i International Community, Commission of the Churches on International
Affairs of the World Council of Churches, Defence for Children International,
Four Directions Council, Friends wWorld Committee for Consultation,
International Association of Educators for World Peace, International
Federation Terre des Hommes, International Fellowship of Reconciliation,
International League for the Rights and Liberation of Peoples, International
Service for Human Rights, International Work Group on Indigenous Affairs and
Women’s International League for Peace and Freedom.

Roster

International Federation for the Protection of the Rights of Ethnic
Religious, Linguistic and Other Minorities, Minority Rights Group, Procedural
Aspects of International Law Institute, Survival International and Third wWorld
Movement against the Exploitation of Women.

9. The following indigenous peoples’ organizations and nations, as well as
other organizations and groups, were represented at the session and provided
information to the Working Group with its consent:

Aboriginal Law Center, Aboriginal and Torres Strait Islander Commission,
Ainu Association of Hokkaido, Alaska Inuit, Alliance of Taiwan Aborigines,
American Indian Movement of Colorado, Anishinabo First Nations, Apache
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.Survival Coalition, Asian Indigenous Peoples Pact, Asociacién de Comunidades
del Pueblo Guarani, Asociacién Indigena de la Repiblica:Argentina, Asociacién
Interétnica de Desarrollo de la Selva Peruana, Asociacién de los Estudiantes
Indigenas de Madre de Dios, Association of Koriak People, Big Trout Lake First
Nation, Central Land Council, Centro Mocovi Ialek Lav’a, Centro Union Achiri -
Mitka, Circle of Indigenous Elders, Chamorro - Organization of People for
.Indigenous Rights (Guam), Chirapaq (Peru), Chittagong Hill Tracts Hill Peoples
Council, Chukchi People - L’Auravetl’an Foundation, Inc., Comis3o por la
Criacio do Parque Yanomani, Comisién Juridica de los Pueblos de Integracién

. Tawantinsuyana, Comité Exterior Mapuche, Comité Intertribal Memoria e Ciencia
Indigena, Comité Organizador Indfgena Kaqchique, Confederacy of Treaty of

Six First Nations, Confederacién de Pueblos Autéctonos de Honduras, Congrés
populaire du peuple kanak - Nouvelle Calédonie, Conseil des Atikameku et des
Montagnais, Consejo de Todas las Tierras, Consejos de la Gran Confederacién
MaYa, Conselho Indigena Roraima, Consultorio Juridico Kunas, Cook Inlet Tribal
Council, Coordinadora Nacional de los Pueblos Indigenas de Panami, Cordillera
Peoples Alliance, Dalit Youth Movement {India), Dalit Solidarity Programme
{India), Dene Nation Ecuarunari (Ecuador), Elders Circle of the Crees, Embera
- Orewa. (Organizacién Regional Indigena Embera), Even People, Federacién de
Centros Shuar Achuar, Federacién Indigena y Campesina de Imbabura (Ecuador},
Federacién Nativa de Peru, Federacién Provincial Indigena Aymara,'Federation
of Saskatchewan Nations, Finno-Ugrik Pecples Consultative Committee, )
Foundation Papua People, Frente Independiente de Pueblos Indios {(Mexico),
Front national pour la liberation kanak socialist (FLNKS), Haudenosaunee,
Hmong People, Homeland Mission 1950 for South Moluccas, Hui’ Na Auao, Iina
Torres Strait Islanders Corporation, Indian Council of Indigenous and Tribal
Peoples, Indian Movement Tupay Katari, Jana Samhati Samiti, Ka Lahui Hawaii,
Kamp - National Federation of Indigenous Peoples Organizations in the
Philippines, Karen National Union, Karen Youth and Women Organization,
Kimberley Land Council, Lakota Nation, Lil‘’Wat Nation, Lubicon Cree, Lumad
Mindanao Peoples Federation (Philippines), Maa Development Association
(Kenya), Maori Legal Service, Maori Women’s Welfare League, Mapuche People,
Mataatua Confederation of Tribes, Mikmaq Grand Council, Miskito Yatama, Mohawk
Nation, Muskogee Indian Nation, Na Koa O Pu’u Kohola, Nation Huronne - Wendate
- Quebec, National Coalition of Aboriginal Organizations, National Committee
to Defend Black Rights Aboriginal Corporation, National Maori Congress,
National Socialist Council of Nagaland, National Union of Swedish Saami
People, Native American Sioux/Seneca, Native Council of Nova Scotia, Native
Hawaiian Advisory Council, New South Wales Aboriginal Land Council, Ngai Tahu
Iwi, Ngati Te Ata, Nuba Mountains Solidarity Abroad, Onondoga Nation,
Opetchesaht - Dene Nation, Oraon - (Indian Tribal Organization), Organizacién
de las Mujeres del Trépico de Cochabamba, Otautahi Culture Group, Pacific Asia
Council of Indigenous Peoples, Parlamento Indigena (Panama), Parlamento
Indigena de Américas, Rehoboth Baster Community of the Republic of Namibia,
Second World Indigenous Youth Conference, Sengwer Cherangany Cultural Group
(Kenya) , Servicios del Pueblo Mixo A.C., Sitksan and Wet’Sowet’en Nations
(Canada), Small Peoples of North Siberia, Southern Sudan Group, Survie
Touaregue Temoust, Sycuan Band of Mission Indians, Te Kotahitanga o Tai
Tokerare, Te Runanga o Whaingaroa, Teton Sioux Nation Treaty Council,
Tuscarora Nation - Haudenosaunee, Unrepresented Nations and Peoples
Organization, West Papua People Front, 1993 World Indigenous People
Conference: .Education. .
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10. The following organizations and groups were represented:

Action for Solidarity, Equity, Environment and Development, Alaska Native
Human Resource Development Program, Alliance for the Rights of Indigencus
Peoples, Anthropological Association of the Philippines, Asociacién Cultural
Sejekto de Costa Rica, Association de soutien aux nations amerindiennes,
Associazione Ricreativa Culturale Italia, Atl Tlachinolli, Big Mountain
Aktionsgruppe, Bureau for Indigenous and Minorities, Center for World
Indigenocus Studies, Centre d‘information et de documentation pour les peuples
indigénes et commission transnationale, Centro Cultural Wiphala Aymara de
Bolivia,” Centro Documentazione Etnie, Comité belge - Amérique indienne, Comité
de soutien avec les Tucanos, Cultural Survival (Canada), Cultural Survival
{(United Kingdom), Democratic Progressive Party - Indigenous Affairs Committee,
Dutch Center for Indigenous Peoples, Earth First, Educational Society of
Nagaland, European Alliance with Indigenous Peoples, Federal Congress of
Development Action Groups in Guam, Federation of Aboriginal Education
Consultative Groups (Australia), Fonds mondial pour la sauvegarde des peuples
autochtones, Foundation to Promote Indigenous Bilingual Education - BITO (in
the Americas), Fourth World Center, Fourth World Center for the Study of
Indigenocus Law and Politics, Friends of People Close to Nature, Fundacién
Yanantin, Health for Minorities, Helsinki Committee - Kosovo, Global Coalition
for Bio-Cultural Diversity, Incomindios, Indigenous Committee of the
" Presbyterian Church in Taiwan, International Medical Forum for Human Rights
Health and Development, Institut de recherche et de documentation de 1’ile de
Quisoueya, Institut pour 1l’Amérique latine (Austria), International Movement
against Discrimination and Racism, Foundation Pavo, Kamchatua Film Company,
Konaseema Educational Society, Kwia Flemish Support Group for Indigenous
Peoples, Lelio Basso International Foundation for the Rights and Liberation of
Peoples, Liga Internacional de Mujeres pro Paz y Libertad, Ligue des droits de
l’homme (Section pérouge), MacArthur Foundation, Médecins sans frontiéres,
Moral Re-Armament, Movimiento Accién Resistencia, Movimiento Indio por la
Identitad National, New Zealand Human Rights Commission, NGO Committee on the
International Indigenous Year, One World Now, Peekaboo, Performing and Fine
Artists for World Peace, Rainforest Foundation, Saskatchewan Indian Federated
College, Society for Threatened Peoples, Swissaid, The Galilee Society, The
Montagnard Foundation, The Nature Conservancy, The South & Mesoamerican Indian
Information Center, Traditions pour demain, Tremembe - Brasil, Tribal Act,
Tribal Ecology Center, United Church of Christ (Philippines), United Nations
Association (UK), World Uranium Hearing.

11. 1In addition to the above-mentioned participants, 108 individual scholars,
- experts on human rights and human rights activists and observers attended the
meetings. Among them was the United Nations Goodwill Ambassador and Nobel
Prize Laureat, Mrs. Rigoberta Menchu Tum. More than 600 people attended the
eleventh session of the Working Group.

Election of offjcers .

12. At its 1st meeting, on 19 July 1993, at the proposal of

Mr. Alfonso Martinez, supported by Mr. Hatano and Mr. Boutkevitch, the
Working Group re-elected by acclamation Ms. Erica-Irene Daes as ’
Chairperson-Rapporteur for the tenth time in succession.
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3.

. Organization of work

13. At its 1st meeting, the Working Group considered and adopted the
provisional agenda, contained in document E/CN.4/Sub.2/AC.4/1993/L.1.

14. The Working Group held 16 public meetings, from 19 to 30 July 1993. The
_Working Group decided to devote the 2nd to 10th meetings to item.4 on
standard-setting activities, five meetings to item 5 on review of
developments, one meeting to items 6 and 7 related to the studies by the
Special Rapporteur on the study of treaties, agreements and other constructive
arrangements and on the study on the cultural and intellectual property of
indigencus peoples, and one meeting on the remaining items of the agenda
related to the International Year of the World’s Indigenous People, the World
Conference on Human Rights, the future role of the Working Group and other
matters. Three extended meetings were held during the second week of the
Working Group. In accordance with established practice, the Working Group
continued to meet in private during and after the subsequent session of the
Sub-Commission for the purpose of finalizing its report and adopting the
recommendations contained therein.

Documentation

15. The following documents were made available to the Working Group:
 Provisional agenda (E/CN.4/Sub.2/AC.4/1993/L.1);

‘Note on the future role of the Working Group by the Chairperson-
Rapporteur, Ms. Erica-Irene A. Daes - (E/CN.4/Sub.2/AC.4/1993/8);

Draft declaration on the rights of indigenous peoples - revised working
paper submitted by the Chairperson-Rapporteur, Ms. Erica-Irene A. Daes
(E/CN.4/Sub.2/1993/26) and explanatory note concerning the draft
declaration by the Chairperson-Rapporteur (E/CN.4/Sub.2/1993/26/Add.1);

Information received from the Governments of Finland and Mexico
(E/CN.4/Sub.2/AC.4/1993/1) ; the Government of Chad
(E/CN.4/Sub.2/AC.4/1993/1/Ad4.1) and the Government of Spain
(E/CN.4/Sub.2/AC.4/1993/4);

Information received from United Nations organs and specialized agencies:
United Nations Development Programme, World Health Organization
(E/CN.4/5ub.2/AC.4/1993/2) ; and the United Nations Educational,
Scientific and Cultural Organization; Food and Agriculture Organization
of the United Nations; International Labour Organisation
(E/CN.4/Sub.2/AC.4/1993/2/Ad4d.1);

" Information received from indigenous pecples and non-governmental
organizations: Sami Parliament (E/CN.4/Sub.2/AC.4/1993/3), the
Centre for the Study of Developing Societies (India)
(E/CN.4/Sub.2/AC.4/1993/3/Add.1) and the Movement "Tupay Katari®
(E/CN.4/Sub;2/AC.4/1993/6 and E/CN.4/Sub.2/AC.4/1993/9);
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Study on cultural and intellectual property of ,indigenous peoples by the
Special Rapporteur, Ms. Erica-Irene Daes (E/CN.4/Sub.2/1993/28);

Review of developments pertaining to the promotion and protection of
human rights and fundamental freedoms of indigenous populations,
including economic and social relations between indigenous peoples and
States - Information furnished by the Economic Commission for

Latin America and the Caribbean (E/CN.4/Sub.2/AC.4/1993/CRP.1);

Review of developments - Information received from Manu Ariki Marae
(E/CN.4/Sub.2/AC.4/1993 /CRP.2);

Review of developments pertaining to the promotion and protection of
human rights and fundamental freedoms of indigenous populations,
including economic and social relations between indigenous peoples and
States - Information received from the Netherlands
(E/CN.4/Sub.2/AC.4/1993/CRP.3);

Draft Declaration on the rights of indigenous pecples, as revised by the
members of the Working Group on Indigenocus Populations
(E/CN.4/Sub.2/AC.4/1993/CRP.4) ;

The Mataatua Declaration on Cultural and Intellectual Property Rights of
Indigenous Peoples, June 1993 (E/CN.4/Sub.2/AC.4/1993/CRP.5).

Other documents

Report'on Santiago Meeting (E/CN.4/Sub.2/1992/31);

Study on treaties, agreements and other constructive arrangements between
States and indigenous populations by the Special Rapporteur, Mr. Miguel
Alfonso Martinez (E/CN.4/Sub.2/1992/32);

Report of the Working Group on Indigenous Populations on its
tenth session (E/CN.4/Sub.2/1992/33 and Add.l.)

Report on the Nuuk Seminar (E/CN.4/1992/42);
The Rights of Indigenous Peoples (Fact Sheet No. 9);

General Assembly resolution on the International Year of the World’'s
Indigenous Populations (47/75);

Adoption of the report
16. The report of the Working Group was adopted on 16 August 1993.
I. GENERAL DEBATE

17. A representative of the Assistant Secretary-General for Human Rights and
Coordinator of the International Year of the World’s Indigenous People
delivered the opening statement. He drew attention to the provisional agenda
of the eleventh session of the Working Group on Indigenous Populations which
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contained several new items. He referred in particular to the study of the
Special Rapporteur on the cultural and intellectual property of indigenous
peoples, to the International Year of the World’s Indigenous People, to the
World Conference on Human Rights, as well as to the future role of the Working
Group of Indigenous Populations itself. He recalled that the Working Group
had been requested by the Commission on Human Rights, in resolution 1993/31,
and by the World Conference on Human Rights, in its final document, to
complete its drafting of the declaration on the rights of indigenous peoples.
He also recalled that the Working Group had before it the progress report of
the Special Rapporteur on treaties, agreements and other constructive
arrangements between States and indigenous populations and should review
developments pertaining to the promotion and protection of the human rights
and fundamental freedoms of indigenous populatioms. In all, the task before

. the Working Group was a formidable one.

18. The representative of the Assistant Secretary-General reported on the
results of two recent meetings that were of importance. to indigenous peoples.
Firstly, the recommendations made to the General Assembly in the Programme of
Action contained in the Final Document of the World Conference on Human Rights
requested the Commission on Human Rights to consider how the Working Group’s
mandate could be renewed and updated, that an international decade of the
world’s indigenous people be proclaimed, to begin in January 1994, and that,
in the framework of such a decade, a permanent forum for indigenous pecple
should be established. Secondly, the reconvened technical meeting on the
International Year which was held from 14 to 16 July at Geneva had adopted a
series of recommendations aiming at practical action to be taken during the
remainder of the year and calling for adequate resources and planning WIth the
full participation of indigenous peoples.

19. The representative expressed the view that, while it was clear that the
rights of indigenous peocples were now formally and fully part of the

United Nations agenda, this did not mean that the concerns of indigenous
peoples were being adequately met by the programmes of the United Nations
system. More could be done to ensure that the existing mechanisms and
programmes of the Centre for Human Rights - especially the opportunities which
existed through the treaty bodies and the Voluntary Fund for Technical
Cooperation - could respond better to the needs of indigenous peoples. The
eventual declaration on the rights of indigenous peoples would serve as a
guiding document not only for States but also for those United Nations
organizations concerned with operational activities and technical assistance.
He paid tribute to the Working Group: to the dedication of its five members,
to the skill, energy and commitment of its Chairperson-Rapporteur of nearly

10 years, and to the many hundreds of representatives of indigenous natioms,
pecples and communities who had shared their experierices over the years, -
making the Working Group the motor for change in the United Nations system,
where ideas were born and new programmes generated. 4

20. In her opening statement, the Chairperson-Rapporteur stressed the
importance of the eleventh session of the Working Group on Indigenous
Populations. The session fell at the mid-point of the International Year of
the World’s. Indigenous People and therefore provided the participants with an
opportunity to take stock of the progress made thus far, as well as to
consider ways to ensure that the Year would be a success. The Year should
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lead up to the adoption of a comprehensive United Nations agenda for
indigenous people, the outline of which should be discussed during this
session of the Working Group ‘so as to enable it to be considered by the
Secretary-General in his report on the results of the Year. Secondly, the
Chairperson-Rapporteur noted that during the session the drafting of the
United Nations declaration on the rights of indigenous peoples, bequn in 1985,
should be completed. During the period 1985-1993, the indigenous peoples of
the world community, governmental organizations, specialized agencies and
other organizations had expressed their views and provided information on
which the declaration was based. 1In particular, indigenous peoples and
representatives had actively participated in the drafting process.

21. The past 12 months had been an exciting and challenging time for
indigenous peoples, since international interest and concern for issues
relating to indigenous peoples had grown considerably. She stressed, however,
the continuing critical lack of resources for the taking of concrete action by
the United Nations. Nowhere had that been more apparent than in the
management of the Intermational Year of the World’s Indigenous People which,
despite the best intentions of the sponsors of the initiative, had thus far
attracted the least amount of financial support .of any major United Nations
international year or celebration. She also regretted that the stated
interest of many international agencies in developing programmes to support
indigenous people’s self-development, especially in the environmental field,
had not yet been translated into reality. This was very disappointing, in
view of the expectations raised by the United Nations for more than a decade
as well as in view of the shift of the challenge for the Working Group: in
the early days its work was concerned with the survival and humane treatment
of indigenous peoples but was now giving indigenous peoples the opportunity to
. make their own contribution to the national development and progress of the
countries in which they live. These countries now looked to the

United Nations for models and concrete support in building a new social

" compact with indigenous peoples - one that could help strengthen national
unity as well as cultural integrity, human rights, development and democracy.

22, The decision of the General Assembly to include a special item on the
agenda of the World Conference on Human Rights commemorating the International
Year of the World’'s Indigenous People was gratifying. The Vienna Declaration
adopted by the Conference recognized "the inherent dignity" of indigenous
people, as well as the “value and diversity of their distinct identities,
cultures and social organization®", and the importance of respecting the rights
of indigenous peoples for ensuring national stability and development. More
concretely, the Vienna Declaration supported providing United Nations
technical assistance to indigenous peoples in the field of human rights,
through the programme of advisory services. It also endorsed indigenous
"peoples’ own calls for extending the International Year into a decade, called
on the Working Group to complete the drafting of the declaration on indigenous
- rights and recommended further consideration of the creation of a permanent
forum for indigenous peoples within the United Nations system. The latter

_ recommendation was the first official acknowledgement by any United Nations
body of indigenous peoples’ aspirations for a formal place in United Nations
decision-making. In that connection, the Chairperson-Rapporteur appealed to
the Assistant Secretary-General for Human Rights to establish as soon as
possible the already envisaged special unit for indigenous peoples within the
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Centre for Human Rights. She also requested the Secretary-General to
elaborate a substantive mandate for and define the role of the Goodwill
Ambassador, Mrs. -Rigoberta Menchd Tum, as soon as possible, with her advice
and express consent, authorizing her, inter alia, to exchange views with
Governments on the specific problems which must exist in the countries she
visited during her United Nations missions and to discuss, among other things,
possible projects from which the 1nd1genous peoples and the Governments
concerned would both benefit.

123, The Chairperson-Rapporteur informed the meeting of the results of two
recent meetings convened as a follow-up to last year’s United Nations
Conference on Environment and Development (UNCED). The Preparatory Committee
for the International Conference on Population and Development agreed at its
first substantive session to include some specific sections on indigenous
peoples in its outline for the final act of the conference, to be held in
Cairo in September 1994. Also, the United Nations Commission on Sustainable
Development had endorsed, inter alia, the recommendation of UNCED that the
United Nations should organize formal annual consultations with zndlgenous
peoples to ensure that the United Nations operational activities took account
of their rights and perspectives at a global level. The Chairperson-
Rapporteur hoped that the relevant United Nations programmes and specialized
agencies would take the opportunity provided by the present session of the
Working Group to discuss with indigenous representatives a plan for the
implementation of that extremely important decision. She further appealed to
all the indigenous peoples represented at the meeting to make every effort to
attend all of the United Nations meetings which concerned them and to
participate actively and conscientiously in all of the work, so as not to lose
the important new momentum.

24. Mr. Alfonsoc Martinez, explaining that he had been unable to attend a
meeting with representatives of indigenous peoples in Alaska because of an
unreasonable delay in processing his visa application at the United States
consulate, as requested by the United Nations representative in Havana, urged
‘Governments to facilitate the work of the Special Rapporteur in the fulfilment
of his mandate. . .

25. The observer for Australia expressed his gratitude for Ms. Daes’ visit to
Australia in June 1993 and for her efforts to engender universal awareness of
the plight of indigenous peoples. The current session of the Working Group
was important not only because of the International Year of the World's
Indigenous People but alsoc because Australia was scrutinizing its obligations
toward its Aboriginal and Torres Strait Islander peoples in the light of the
High Court of Australia’s decision on-'Native Title in the case of

Mabo v. Queensland. He expressed the hope that the Working Group could reach
a consensus on a balanced text for the declaration, acceptable to indigenous
peoples, Governments and the international community. The report of the
Working Group would be more useful if the observer Governments which made
comments were identified and if the section on review of developments.was
structured along the lines of the draft declaration. The Commission on Human
Rights should establish a working group to consider the draft declaration,
with the participation of indigenous people. :
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26. The cbserver for the Dene Nation requested a postponement of the
consideration of agenda item 4 because of the differences in the texts
of the draft declaration between documents E/CN.4/Sub.2/1992/23 and
E/CN.4/Sub.2/1993/26 on which the debate would be based.

27. The Chairperson-Rapporteur said that document E/CN.4/Sub.2/1993/26 was

based on the discussion of last year and included views and suggestions of
indigenocus peoples and Governments. Apart from article 3 on
self-determination no radical changes had been introduced.

28, The Chairperson-Rapporteur, replying to a question from the observer for
Colombia, said that the documents of the Technical Meeting on the
International Year of the World's Indigenous Pecple were in the process of
being edited and translated and would hopefully be available to the meeting.

‘29. At the 2nd meeting, the Chairperson-Rapporteur invited the participants

to observe a minute of silence in commemoration of all indigenous people who
had died in the past centuries in the struggle to defend their fundamental
rights.

30. The United Nations Goodwill Ambassador, Ms. Rigoberta Menchu Tum,

_participated in the 4th to 14th meetings. She expressed her appreciation to

the Working Group and its Chairperson-Rapporteur. Under agenda item 4, she
stressed the importance of the draft declaration for the struggle of
indigenous peoples and, under agenda item S, summarized the most pressing
concerns of indigenous peoples in relation to recent developments.

31. At the 4th meeting, the Deputy-Minister of the State Committee of the
Russian Federation on the North Affairs addressed the Working Group. The
Working Group had become a focal point for indigenous affairs. She endorsed
the recommendations made by the World Conference on Human Rights to declare a
decade of the world’s indigenous people and to create a permanent forum to
address indigenous people’s issues.

32. The Working Group was addressed by the Under-Secretary-General for Policy
Cocrdination and Sustainable Development who spoke about the role and mandate
of this unit in the follow-up of UNCED, in particular as regards the
participation of indigenous peoples in the process of sustainable development.

33. The Premier of the Home Rule Government of Greenland noted that
developments over the past 11 years had shown that the recognition of
indigenocus peoples and their right to self-determination were not destructive
to State unity. He commended the role the United Nations had played and
continued to play in promoting the cause of indigenous peoples, by recognizing
that the rights of indigenocus peoples must be treated as distinct from the
minorities issue and by establishing the Working Group, thereby giving
indigenous pecples a forum for standard-setting activities as well as a place
to raise matters of concern to them.

34. In her concluding statement the Chairperson-Rapporteur said that the
eleventh session of the Working Group had been one of the most successful
sessions held so far. The second and final reading of the draft declaration
had been successfully completed, two studies by members of the Working Group
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had been considered and a debate on a future role for indigenous peoples in
the United Nations system had begun. Speaking of the progress made on
standard setting she recalled that the Sub-Commission, the General Assembly at
its forty-seventh session and the World Conference had called on the Working
Group to complete the drafting of the declaration. All amendments to the
draft declaration made by participants during the second reading would be
taken into consideration by the Working Group before it submitted its report,
- containing a revised draft of the declaration, to the Sub-Commission.
Indigenous representatives would have an opportunity to address the
Sub-Commission and the Commission on Human Rights and make their views known
during the debate on the draft declaration.

3s. The Chairperson-Rapporteur also addressed the future role of the Working
Group, emphasizing that a number of highly interesting suggestions had been
made by indigenous peoples and observer Governments. The World Conference on
Human Rights had recommended to the General Assembly that it consider updating
the mandate of the Working Group and establishing a permanent body for
indigenous peoples within the United Nations.  In that connection, -she
referred to her note on the future role of the Working Group
(E/CN.4/Sub.2/AC.4/1993/8).

36. The Chairperson-Rapporteur emphasized that the eleventh session of the
Working Group once again gathered a large number of participants, observer
Governments, organizations of the United Nations system, indigenous, nations,
organizations and communities and non-governmental organizations as well as
individual experts and scholars, in total more than 600 persons. She
mentioned that many indigencus representatives had received assistance from
the Voluntary Fund to attend the Working Group. She expressed her gratitude
to all the Governments which had contributed to the Voluntary Fund, and to the
Chairman of the Board of Trustees of the Voluntary Fund. She also thanked the
members of the Working Group and all participants for their work and the
secretariat for its support. She further expressed her gratitude to the
Indigenous Centre for Documentation, Research and Information and the
International Service for Human Rights for the technical support and
assistance they had provided to indigenous representatives.

II. EVOLUTION OF STANDARDS CONCERNING THE RIGHTS OF INDIGENOUS PEOPLES

37. At the 2nd meeting, the Working Group considered agenda item 4. After
the meeting the representatives of the indigenous peoples held two informal

consultations the conclusions of which were reported to the Working Group by
Mr. Moana Jackson of the Maori Legal Services at the 3rd meeting.

38. The Working Group started the second reading of the draft declaration at.
its 4th meeting. On the basis of the discussion of the draft declaration held
during the previous meetings the Working Group elaborated a new draft which
was presented by the Chairperson-Rapporteur at the S5th meeting on

21 July 1993. It was agreed to use the word "articles®", not "paragraphs®, in
future in the draft declaration. The new draft, on which the further reading
of the draft declaration was based, is contained in document
E/CN.4/Sub.2/AC.4/1993/CRP.4.
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A. General comments

39. At the 4th meeting, the United Nations Goodwill Ambassador,

Ms. Rigoberta Menchd Tum, addressed the meeting. The draft declaration would
have to be an instrument which facilitated the struggle of all indigenous
peoples. Thus far, the drafting procedure had shown considerable progress but
before the declaration could be enshrined within the framework of
international instruments, gaps needed to be filled. It would be paramount to
reach consensus on the issue of self-determination. Furthermore, the right to
ownership of land by indigenous peoples could not become a peripheral issue.
Unfettered enjoyment of those rights created the very essence of the cultures

-and societies of indigenous peoples and must be entrenched in the document.

There were many promising developments. Thus far, the discussions had
displayed the perseverance and unity of indigenous peoples as well as the
good will of a number of States. It was essential that the draft not be
viewed as a threat to Governments or a source of friction, but as a mechanism
which would eliminate conflict in the future. ‘

40. The observers for a number of Governments emphasized that the Working
Group was called upon to finish the draft declaration at this session and
expressed their hope that this aim could be achieved. Representatives of

‘indigenous peoples also expressed their commitment to the drafting process but

some of them stressed that the speedy finalization of the declaration could
not be an end in itself; the declaration should reflect indigenous peoples’
aspirations in the best possible way. A number of representatives of
indigenous peoples also expressed the view that the draft declaration should
be short and clear so as to provide a document which was accessible and

. understandable to all indigenous peoples, not only to those involved in the

current process.

41. The observers for several Governments stressed that the Working Group was
called upon to produce a document that could be accepted by the other organs
of the United Nations. The observer for Chile expressed the readiness of his
Government to participate in the elaboration of a consensus document.

42. Another issue which was frequently addressed by governmental observers
was the need to make the draft declaration as flexible as possible. The
observer for Japan pointed out that a flexible text was needed so as to take
into account the different historical and social contexts in which indigenous
peoples lived, as well as the different administrative systems of the
countries concerned. The observer for Norway stressed that such flexibility
must be followed by strong protection of the rights of indigenous peoples.

43. The observers for some Governments pointed out that the draft declaration
in its present form did not contain a definition of "indigenous peoples". The
observer for Japan expressed the concern that this might give rise to
subjective interpretations as to which groups were entitled to the rights
contained in the declaration.

44. The Chairperson-Rapporteur replied that, for the purﬁoses of the draft
declaration, the working definition of "indigenous peoples" contained in the
study by Maretinez Cobo (E/CN.4/Sub.2/1983/21/Add.8, paras. 362-382) should be
applied.
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45.” The observer for Canada recognized that working papers E/CN.4/Sub.2/26
and E/CN.4/Sub.2/1993/CRP.4 contained some of the views of his Government. He
added that all rights under the declaration should be available, without
discrimination, to both male and female persons and proposed that a provision
to thls effect be included. :

46. The observer for a non-governmental organization drew attention to the
fact that the draft declaration in its present form did not contain any
implementation mechanism. The observer for the International Indian Treaty
Council suggested that the draft declaration should include a number of issues
which were missing in the present text: the rights of indigenocus workers
should be included and reference made in this context to ILO Convention

No. 169 of 1989; an article on genocide should be elaborated and the right of
indigenous pecples to have access to health services should be included.

47. Several representatives of indigenous peoples commented on the need to
use the term "peoples”, in the plural, both in the draft declaration and in
other documents because the singular form was perceived by indigenous peoples
as discriminatory, denying them rights available to other peoples.

48. Following a request for clarification of the terms "cultural genocide*
and "ethnocide®", the Chairperson-Rapporteur explained that "cultural genocide"
referred to the destruction of the physical aspects of a culture, while
"ethnocide” referred to the elimination of an entire "ethnos" and people.

-

B. Comments on specific provisions of the draft declaration

" 49. During the discussion a number of questions proved to be of particular
importance to the participants. A great number of indigenous representatives
and of governmental observers expressed their views on the issue of
"gself-determination®, on the implications of using or not using the term
»indigenous peoples® and on the issue of "collective rights®” and "land
rights".

50. The majority of the governmental observers expressed reservations on the
issue of self-determination. The observer for Canada emphasized that his
country supported the principle that indigenous people qualified for the right
of self-determination in international law on the same basis as non-indigenous
people. 1In all other cases "self-determination" of indigenous people had to
be granted within the framework of existing nation States. The notion of
self-determination as used in the draft declaration implied the right of
indigenous people to unilaterally determine their political, economic and
social status within the existing State, while it was not clear how the
concepts of self-determination, self-government and autonomy which were
addressed in articles 3 and 29 of the draft interrelated and what the range of
powers of indigenous governments would be and how they would relate to the
jurisdictiom of existing States.

S1. The observer for Finland stated that his country was in favour of the use
of the concept of self-determination in the draft declaration. The observer
for Denmark stated that the exercise of the right of self-determination was a
precondition for any full realization of human rights for indigencus peoples.
His country supported the formulation in the draft declaration that indigenous
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peoples had the right to autonomy and self-government in matters relating to
their internal and local affairs. The enjoyment of the right to autonomy and
self-government constituted the minimum standard for the survival and the
well-being of the world’s indigenous peoples.

S2. The observer for New Zealand stated that a distinction could be made
between the right of self-determination as it currently existed in
international law, a right which developed essentially in the post-Second
World War era and which carried with it a right of secession, and a proposed
modern interpretation of self-determination within the bounds of & nation
State, covering a wide range of situations but relating essentially to the
right of a people to participate in the political, eccnomic and cultural
affairs of a State on terms which meet their aspirations and which enable them
to take control of their own lives. He suggested seeking language on
self-determination which committed Governments to work with indigenous peoples
in a process of empowerment within the State in which they lived.

$3. The observer for Chile: stated that the draft declaration should recognize
the right of indigenous people to self-determination but that that concept had
to be made subordinate to the concept of unity and territorial integrity of
States. In the same context, the observer for Australia suggested that, in
order to relieve the inherent tension between the concepts of
self-determination and territorial integrity, language be included to ensure
that nothing in the draft declaration would be construed as authorizing or
encouraging any action which would be detrimental to the territorial integrity
of States. Such an approach was already taken in the Declaration on
Principles of Internmational Law concerning Friendly Relations and Cooperation
among States in accordance with the Charter of the United Nations.

S4. The observer for the Russian Federation said that when discussing the
issue of self-determination it must be borme in mind that indigenous peoples
lived in very different regions of the world and that they might require
totally different aspects of self-government. She felt that paragraph 29 did
not cover all aspects that fell under the notion of self-determination and
self-government and suggested that the declaration should contain only the
general principle.

55. The observer for Brazil pointed out that some of the concepts proposed in
the draft might encounter difficulty in being accepted by many Governments, in
particular those relating to self-determination as defined by existing
international law, the extent of the rights of property over indigenous lands,
demilitarization of indigenous lands, and the impossibility of removal of
indigenous populations from their lands.

56. The opinion of the indigenous peoples was expressed by Mr. Moana Jackson

" who reported on the conclusions reached in the informal meeting held by the

representatives of indigenous peoples. They were worried about attempts to
limit the concept of self-determination to the conduct of internal affairs.
He stated that the right of self-determination, contrary to what the observer
for New Zealand had said, was not primarily a post-Second World War concept
but had existed since time immemorial and was not dependent exclusively on
international law for its understanding. Indigenous peoples claimed for
themselves a right to a subjective definition of the right to
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" self-détermination. The informal meeting proposed to amend articles 3 and 29
of the draft declaration as contained in document E/CN.4/Sub.2/1993/26. The
issue of self-determination should be dealt with in a new article 1 and be
worded along the lines of the two Intermational Covenants on Human Rights.

57. A number of representatives of indigenous peoples expressed the view that
‘the right of self-determination was the pillar on which all the other
provisions of the draft declaration rested and. the concept on which its
integrity depended. One argued that there seemed to be consensus that the
right of self-determination should be considered a rule of jus cogens, -
implying that this right was of such a profound nature that no State could
derogate from it. Many representatives of indigenocus peoples emphasized that
the declaration must express the right of self-determination without any
limitations or qualificatioms.

S8. In this context representatives of indigenous peoples voiced their
concern that the right of self-determination as contained in articles 3 and
29 might give rise to restrictive interpretations. The observer for the
National Aboriginal and Islander Legal Services pointed out that while all
other peoples were granted the full right to self-determination as defined by
the International Covenants, the declaration seemed to limit indigenous
peoples’ right to self-determination. The observer for the Nordic Sami
Council proposed that the issue of self-determination, in accordance with its
importance, should be dealt with in the first operative paragraph or article
and that the exact wording of article 1 of the two International Covenants
should be used. The observer for the Haudenosaunee Nation, delivering a joint
statement on behalf of the indigenous representatives of Australia, made
similar proposals.

59. The observer for the Aboriginal and Torres Strait Islander Commission
mentioned the recent visit of the Chairperson-Rapporteur to Australia and
recalled that during her visit she had suggested that a distinction be made
between "external" self-determination, by which peoples liberated themselves
from imposed alien rule, and "internal® self-determination, by which
collective groups of indigenous peoples sought to preserve and develop their
cultural and territorial identity within the political order of the State in
which they lived. The observer stressed the fact that "self-determination®,
to Australia‘’s indigenous peoples, meant to seek increasing autonomy in terms
of self-management and self-government but was not understood as a mandate for
secession. Therefore, a need to stress the territorial 1ntegrity of states in
the draft declaration could not be perceived.

. cy

60. The observer for the American Indian Movement of Colorado expressed the
view that the right of "self-determination" could not be limited to those
peoples who had already established their States. He emphasized that
accepting a concept of "self-determination" which encompassed not merely
self-government but the right to freely choose a political status would not
automatically lead to the dismemberment of States. Conflict and disruption
were not caused by demands for the right to self-determination, as some
Governments had suggested, but by the fact that peoples were forced to .
.assimilate into States that did not respect their distinctive identities.
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61. ' A number of scholars also expressed their views on the concept of
self-determination. Prof. Maivan Lam stated that she shared the view of the
majority of indigenous peoples present. She stressed that indigenous peoples
had the same right as all other peoples to self-determination and that many
international jurists today held the view that the right of self-determination
had achieved the status of jus_cogens and was therefore not subject to changes
by States. Moreover, she drew attention to the fact that the Intermational
Court of Justice had in the Western Sahara case expressed the view that the
right to self-determination belonged to peoples, not to States.

Prof. Thornberry emphasized that the international law on self-determination
was not static. Although a powerful case could be made that
self-determination formed part of jus _cogens, the precise form taken by
self-determination was subject to historical change. He pointed out that the
concept of self-determination as it was shaped by the Working Group was itself
part of the change. Prof. Jim Anaya argued that the right of
self-determination was a long-standing idea. He referred to two aspects of
self-determination: one constitutive, the other ongoing. The first was

" linked to the rights of peoples to determine their political status, the

second concerned the rights of groups and individuals to make meaningful
choices in matters of concern to them on an ongoing basis. He added that
secession was not usually desirable and could in many cases prove to be
detrimental to the interests of indigenous peoples.

62. Another issue which was frequently addressed was the use of the term
*indigenous peoples®". Observers for Governments expressed their concern that
the use of the term "peoples" would have implications under international law,
because of its link with the right of self-determination. The observer for
Canada proposed that the draft declaration should contain a provision
specifying that the term "peoples®" had no consequences for the right of
self-determination under international law. If such a clarification were not
made it would mean that there was a right to secede; even if secession were
not chosen, it would still imply the right of indigenous peoples to enact laws

'~ concerning their political, economic, social and cultural status without

regard to or application of the laws of the surrounding State.

63. The observer for Brazil.noted that the use of the term "peoples®™ instead
of "people® was not consistent with that in other United Nations documents,
including chapter 26 of Agenda 21.

64. The observer for Sweden proposed adding an explanatory definition such as
the one included in ILO Convention No. 169 of 1989, which provided that "the
use of the term ‘peoples’ in this Convention shall not be construed as having
any implications as regards the rights which may attach to the term under
international law." The observer for Norway stated that his delegation
supported the proposal to use the term "indigenous peoples® in the plural, in
the draft declaration so as to meet the indigenous peoples’ own requests.

65. Mr. Jackson voiced the concern of indigenous representatives, expressed
at the informal consultations, that they not be addressed as "indigenous
peoples® in the declaration. That was to destroy their collective basis and
to continue colonial domination. They should be referred to as "indigenous
people® or "populations®.
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66. Many representatives of indigenous peoples stressed that the term
*peoples” had primarily historical implications for thém. The Chief of the
Grand Council of the Crees, for example, pointed out that they had defined
themselves as peoples since time immemorial. Others emphasized that only the
use of the term "peoples" would reflect the notion of . collectivity on which
indigenous life was based. The term "indigenous people" or "populations"

" signified only a group of individuals and therefore denied them their
collective identity. :

67. The observer for the Indian Council of Indigenous and Tribal Peoples
suggested that the language of the draft declaration should follow ILO
Convention No. 169 and use the term "indigenous and tribal peoples" so as to
include the Asian peoples who are usually referred to as tribal peoples.

68. A number of participants raised the question of "collective rights". The
observer for the United States of America pointed out that the draft
declaration referred in numerous instances to the collective rights of
indigenous groups. She expressed concern about the fact that those references
went far beyond the limited collective rights recognized in international law
or the practice of States. The draft declaration did not define "indigenous
peoples®. Hence, there were no criteria for determining what groups of
persons could assert the proposed new collective rights. She expressed
concern that in some circumstances the articulation of group rights could lead
to the submergence of the rights of individuals.

69. The observer for Sweden stated that the notion of collective human rights
should be formulated carefully: The concept of human rights flowed from the
‘idea of the inherent rights of each individual. This concept should not
become weakened or ambiguous. Therefore, indigenous rights, even when
exercised collectively, should be based on the non-discriminatory application
of individual rights. He suggested an approach similar to the one adopted in
the Declaration on the Rights of Persons Belonging to National or Ethnic,
Religious and Linguistic Minorities. :

70. On the question of "land rights", the observer for Canada stated that the
draft declaration drew no distinction between "lands" and "territories", nor
was it clear whether they were intended to mean only those lands and
territories where indigenous people had or could establish legal titles to all
lands and territories which they claimed. The provision in article 24 that
indigenous people "have the right to own, control and use their lands and
territories”, in combination with the statement in article 23 that lands and
territories are those that have been "traditionally owned or otherwise
occupied or used"”, gave those articles a far-reaching effect. Article 25,
establishing a principle of restitution of land, is also problematic for
Canada which had devised a system of negotiated settlements (comprehensive
land claims agreements) with indigenous people. The observer reiterated the
Canadian recommendation that a "reasonable limits® clause should be introduced
in the declaration in order to enable more Governments to support it.

71. The observer for Sweden pointed out that, while the land rights of
indigenous populations were generally discussed in terms of ownership and
possession, he stressed the importance of "usufruct®, a strongly protected
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legal right to use land, as an alternative concept., The Swedish Supreme Court
had recognized the right of "usufruct” as a customary right of the Sami
population in one large land area.

72. The observer for Finland stated that the article on land rights was quite
far reaching even in comparison to article 14 of ILO Convention No. 169. The
ILO Convention made a distinction between lands traditionally occupied by
indigenous peoples and lands "not exclusively occupied by them". He
recommended that a similar approach be taken in the draft declaration.

73. The observer for the Dene Nation emphasized that the declaration must
include a clear right of indigenous peoples to own their lands and resources.
Similarly, the observer for the Nordic Sami Council stressed that the draft
declaration should clearly guarantee the ownership of traditional lands by
indigenous peoples and recognize their hunting and fishing rights; other
concepts, like mere "usufruct”, as suggested by the Swedish delegate, were not
able to meet the concerns of all indigenous peoples.

74. The observer for the Internmational Labour Office suggested that reference

be made in the preamble to ILO Convention No. 169 of 1989, while a number of
indigenous representatives expressed doubts about the appropriateness of such
a reference since that Convention, inter alia, narrowed the concept of
self-determination and had been ratified by a very small number of States.

75. The Chairperson-Rapporteur read out the text of revised article 3 on
self-determination, contained in document E/CN.4/Sub.2/AC.4/1993/CRP.4. It
met with the approval of all representatives of indigenous peoples and other
participants.

III. REVIEW OF DEVELOPMENTS PERTAINING TO THE PROMOTION AND
PROTECTION OF HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS OF
INDIGENOUS POPULATIONS

76. Agenda item 5 was discussed at the 11th to the 15th meetings,

from 27 to 30 July 1993. Omne hundred and twenty six speakers addressed the
item. The Working Group decided to adapt a proposal by Australia to structure
the report on agenda item 5 along the lines of the draft declaration.
Therefore, the subheadings of this section reflect the main issues addressed
in the draft declaration.

77. In her introduction to agenda item 5 the Chairperson-Rapporteur
emphasized that the review of developments pertaining to the promotion and
protection of human rights and fundamental freedoms of indigenous populations
was a fundamental part of the mandate of the Working Group as set out in
Economic and Social Council resolution 1982/34. The item was of great
importance to indigenous peoples and at the same time it provided invaluable -
information to the members of the Working Group and to other participants.

78. Ms. Rigoberta Menchfi Tum, addressed the Working Group under agenda
item 5. She said that on the basis of the requests that she had received over
the last year, she was of the impression that the following issues were of the
greatest importance to indigenous peoples: land rights, the participation of
indigenous peoples in decision-making procedures, the militarization of
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indigenous communities and forced displacement, as well as cultural
repression. Moreover, she underlined the importance of indigenous
participation in the United Nations system, especially in development
programmes.

i
;
£
!
i
i
t

- A. Right of self-determination and political participation

79. Indigenous participants reported on their struggle for self-government
and increased participation in decision-making processes affecting their
lives. Some acknowledged steps taken by Governments to give them greater
autonomy while others described situations of repression or assimilationist
policies. COne representative mentioned, for example, that although indigencus
peoples formed the majority of the country, their participation in public life
was kept to a minimum. Numerous representatives referred to the importance
which the articles on self-determination in the draft declaration would have
in their further efforts for recognition of their political status.

80. An indigenous representative pointed out that although the Government in
his country recently abandoned the notion of a "racially homcgenous country”,

his people had not been recognized as indigenous yet but only as "minorities”

and that the Government used the lack of a definition of "indigenous peoples*®

in international law as an excuse for its policy.

81. The observer for India explained that the applicaticn of the term
"indigenous people®” was not adequate for his country because its entire
population had been living on its lands for several millennia. All these
people were indigenous and any attempt to make a distinction ketween
indigenous and non-indigenocus would be artificial. He elaborated further
cn the efforts made to promote the rights and interests of the scheduled
~astas and tribes: a National Commission had been constituted to mcnitcr
all matters relating to the safeguards provided for those groups; mcreover,
pcoverty alleviation and development programmes had been designed to
strengthen the economic and social status of those most vulnerable groups of
society. The cbserver expressed grave concern at the appearance in the
working Group of persons who, in his opinion, were openly secessiocnist and
xenophobic.

82. An indigenous representative drew attention to the fact that even in the
International Year of the World’s Indigenous People, the authorities of her
country did not recognize the existence of "indigencus peoples®. The
Government referred to her people by using the expression “isolated groups",
who were described as primitive and backward and their ideological and
technical systems simple.

83. The observer for Norway reported on the activities of the Sami parliament
which started its work in 1989 and could take initiatives in all matters that
were of concern to the Sami people.

y 84. Following Finland and Norway, the Swedish Government had passed a law
constituting a Sami parliament in December 1992.  The primary task was to
nurture a living Sami culture in Sweden. It would allow the Sami people to
participate in public planning and to ensure that their needs were taken into
consideration in the utilization of land and water resources. Legislation had

vt it



E/CN.4/Sub.2/1993/2%
page 23

also been passed to ensure that only members of Sami communities could engage
in reindeer herding and to prohibit any use of the land which would interfere
with this activity.

85. . The observer for Finland presented a review of developments during the
past year concerning the legal position of the Sami. An amendment to the
Parliament Act stated that the parliament would hear representatives of the
Sami before deciding on matters which closely affected them. An amendment to
the Constitution concerning basic elements of the Sami administration was
currently under preparation. The amendment aimed at delegating
decision-making powers from the central administration to the local level.

86. The president of the Sami Council stated that although the current level
of self-determination and self-government was limited, recent developments
were promising: with the establishment of the Swedish Sami parliament all
Nordic countries now had constitutional and legal arrangements for

Sami self-government. As a next step, the Sami people would try to achieve
membership in the Nordic Council.

87. The observer for Canada pointed out that in parallel with the land claim
agreements that had been concluded over the last year, negotiations on
self-government had been conducted. An example was the two Acts regarding the
territory of Nunavut. These Acts provided for Nunavut to have its own public
government with a commissioner, cabinet, legislative assembly, public service
and territorial court. Residents of the area, Aboriginal or non-Aboriginal,
would thus have greater control over decisions affecting their lives.

88. The observer for the United States noted that the Charter of the
United Nations referred arguably to the principle of self-determination, not
the "right*.

89. The observer for an indigenous organization pointed out that since

New Caledonia had been put back on the list of non-autonomous territories by
the Special Committee of 24, France refused to communicate to the
Secretary-General of the United Nations relevant information on the political,
economic, social and cultural situation of his country, which was
indispensable for the process of decolonization initiated in 1987. His
delegation was opposed to the Matignon Agreement which postponed their
opportunity to achieve independence and provided for a referendum in 1998 when
Kanak voters would be a minority. The signing of the Matignon Agreement was
not based on a free decision by the Kanak people and it did not open the door
to self-determination.

B. h xis eace and ec again enocide

90. - An indigenous representative appealed for intervention in order to put an
end to genocide in his country. He menticned that his people were in danger
of extinction and that the population had dwindled to less than 1 million
because of war, and that 85 per cent of their villages had been destroyed. He
claimed that his people were subject to “"ethnic cleansing®, that their
language was forbidden and that their women were forced into mixed marriages.
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91. An observer for a non-governmental organization of the Asian region drew

" ; attention to the fact that 500,000 of his people were living in refugee camps

in a neighbouring country as a result of a civil war. He reported that . this
country had announced that it would close all refugee camps by the beginning

of 1994 and expressed concern that, forced repatriation might result in-

massacres by government forces, as had been witnessed before.

'92. One indigenous representative recalled that his land was militarily

occupied by two countries which were committing serious human rights
violations. He mentioned that his people had been subjected to indiscriminate
killings, torture, rape and starvation and that many of them had been put into
concentration camps. Moreover, he accused the Government of systematically
preventing access by reporters to the territories of his people. As a result
of this policy little or no information about the events taking place had
reached the attention of the world community. : .

93. An indigenous_representative described the genocide taking place in her
country. Despite the fact that democracy had been restored, indigenous
territories were still under military rule. Over 600 gross human rights
violations had been committed by the military forces of the Government during
the past year, including looting, arson, religious persecution, detention,
torture, rape, murder and mass killings. 1In one incident 1,600 people were
burned in their village. The Government had entered into a negotiating
process with the tribal peoples; however, so far it had shown no teal
commitment to finding a political solution. -

%4. Another indigenocus representative stated that his people faced
extinction. He described that his people, who lived in a mountainous area,
were surrounded by troops and subject to attacks by helicopter gunships.
Survivcers were forced into desert camps, where starvation prevailed.
Morecover, the Government had so far not allowed internaticnal aid agencies to
bring humanitarian relief to his pecple.

95. The representative of Amnesty International referred to its 1992 report,
the first publication focusing solely on indigenous peoples. Attention was
drawn to human rights violations which ranged from the discriminatory use of
the death penalty against indigenous persons and discrimination in the
criminal justice system of many States, deaths in custody and extrajudicial
executions, to land and resource conflicts. Indigenous peoples were often
caught between two sides when internal conflicts took place.

96. Indigenous representatives from different regions of the world expressed
their concern over the Human Genome Diversity Project (HUGO), which had been
nicknamed the *"Vampire Project®™. Over 700 indigenous communities worldwide
had been targeted by this project, under which scientists would take blood,
hair and tissue samples of indigenous peoples in order to record and examine
the gene structure. This issue was of great concern because samples had been
taken without any consultation with the indigenous people concerned or
information about the project.
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C. Protection in armed conf;ic;

97. An indigenous observer from the Asian region described the conditions
that women and children were living in because of attacks by the armed forces
on the ethnic civilian population. Armed government forces were patrolling
the villages, interrogating and torturing the villagers. All the men had to
hide in the mountains, because they were suspected of being in the armed
resistance. Soldiers stole food and raped the women, even in the presence of
their children and parents. Women, including pregnant women, and children
were made to carry out forced labour. 1In particular, women and children were
used as human minesweepers. Many indigenous children died before the age of
five because of lack of medicines and doctors.

98. An observer of an indigenous group noted that this year, an indigenous
human rights worker was shot and killed by the armed forces while on his way
‘to document human rights abuses. The incident was portrayed by the media as
the result of inter-tribal conflicts. In her country, indigenous men are
forced to participate in paramilitary groups which were used against the
indigenous community. This was destroying the unity of the communities
concerned; however, communities which could not fill their recruitment quota
were subject to military reprisals. Military regulations had severely
restricted traditional economic activities. For example, the curfew hours
prevented people from cultivating fields located at some distance from the
villages and had disrupted the entire agricultural cycle.

99, An indigenous observer from South America explained that her society was
matriarchally based and that women formed the spiritual centre of society.
That way of life was endangered because the territories of her people had been
chosen for the construction of the biggest landing strip and port in the
region. At the same time the region had become an important centre for drug
trafficking. Women were suffering from the militarization of the area and the
illnesses brought in by the scldiers. Indigenous people were often forced to
carry drugs across the border which divides their ancestral lands. Therefore,
the border police assumed that all indigenous women were drug traffickers and
subjected them to body checks, which were carried out in an inhumane and
degrading way. - -

100. One observer for an inaigenous group spoke about the impact of intermal
war on children, who were bound to reproduce a climate of violence when they
. became adults. Many children were also materially or morally abandoned.
Because of this international adoption was promoted, hence children were
growing up in far-away countries and losing their indigenous identity.

D. a e a aditions eliqi and lanquage

101. Many indigenous representatives voiced their concerns about the
misunderstanding and misinterpretation of their respective cultures. While
cultural traditions served indigenous peoples as a spiritual source of their
identity,. they were often viewed as backward and primitive by the public. It
.was alleged that Governments were actively cppressing indigenous cultures.
One observer said that the use of his indigenous language and the wearing of
traditional clothes were forbidden in schools; all written materials,
including indigenous legal documents, had been destroyed.
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102. 2An indigenous observer stated that his Government emphasized that the
country had only 400 years of history, thus denying the history of the
indigenous peoples who had inhabited the island for 6,000 years. He
accused the Government of promoting a policy of assimilation by prohibiting

 the use of indigenous languages and the teaching of indigenous history.

- : Another indigenous observer pointed out that his Government had

- implemented forcible religious conversion in his community. All indigenous
persons who were not willing to adopt the new belief were subjected to
persecution. )

103. An indigenous observer, speaking on behalf of the second World Indigenous
Youth Conference, emphasized in particular the demand of indigenous youth to
be able to learn their own languages and learn their own histories, traditions
and values.

104. An indigenous observer mentioned the lack of protection of Native
American religion and sacred places in the legislation of the United States.
She said that her people were facing interference with their religious
ceremonies and the desecration of a sacred site. She referred to

Mount Graham, the foundation of their culture, which was being desecrated by a
project to build three telescopes. As their pleas to stop the project had
remained unheard by the international sponsors, her people were now engaged in
a lawsuit to stop the project.

105. The observer for Norway recalled that the right to learn the

Sami language has been guaranteed by law for a long time. The right has been
strengthened by a recent amendment to the Act on Primary Schools. Moreover,
an amendment to the Sami Act had been adopted that gave Sami speakers the
right to use their language in their contacts with local and regional
authorities.

E. Right to education and to establish own media

106. The observer for an indigenous non-governmental organization addressed
the importance of education by saying that it could serve as a vehicle for
change and empowerment. In this context the third World Indigenous People’s
Conference: Education, which will be held in Wollongong, Australia, in
December 1993, was mentioned. The theme of the conference will be: "Listen,
learn, understand, teach - the answers are within us”. One of its major aims
will be to share educational and other life experiences between the world’s
indigenous peoples.

107. The observer for New Zealand reported that initiatives of the

Maori community regarding education were being supported by the Government.
This included using Maorji language as the medium for instruction in early
childhood and primary education. Further initiatives were being considered
by the Maori community including secondary education in the Macri language.
These developments now made the achievement of all levels of education in the
Macri language possible.

108. One indigenous observer stated that education for indigenous children
should not only be conducted in their - own language but should also apply
indigenous teaching techniques and methodologies. Under the current
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system 80 per cent of the children of his people did ‘not finish primary
school, only 15 per cent finished secondary school and only 1 per cent
obtained a university degree.

109. An indigenous observer from Canada reported that the authorities refused
to translate into French a film entitled "Acts of Defiance®", which had been
produced by a government agency, about the confrontation between Mchawks and
the Government during the so-called "Oka crisis", because it could upset the
French Canadian public. He pointed out that decisions such as those
interfered with the endeavours of his people to educate the French Canadian
public, which was hostile to indigenous aspirations, about indigenocus affairs.

110. An indigenous observer from Hawaii reported on the newly formed Hawaiian
Broadcast Corporation, a Hawaiian controlled entity which reported on
indigenous affairs.

111. an aboriginal observer from Australia described how journalists had

portrayed the Native Title case. He said that the press was stirring up

-public hysteria and the idea that aboriginal peoples were going to "steal

everyone’s backyard" in the wake of the decision.

F. Right to maintain their political, economic and social systems
and to develop their own strategies for development

112. Many indigenous peoples spoke of the poor social and economic conditions
existing in their territories. They deplored the lack of basic health and
education services, leading to high infant mortality, low life expectancy and
high illiteracy rates. Others drew attention to the fact that unemployment
rates were often far above the national average within indigenous communities.
Some observers also addressed the discriminatory use of laws against members
of the indigenous population resulting in a high percentage of indigenous
among the prison population.

113. An observer for a non-governmental organization in Australia reported
that owing to poor social and economic conditions the estimated average life
expectancy of indigenous people was 39 years of age. An observer for a First
Nation in Canada said that there were many unnecessary deaths among his
people - the average age of death was 34 years - and cited statistics of
60-95 per cent unemployment, prostitution of six and seven-year-old native
children and 58 per cent native persons among the inmates of one prison.

An indigenous cbserver from South America pointed out how mass emigration
from the indigenous communities to the urban centres because of the desolate
economic and social conditions in their territories led to the disruption of
traditional life. ‘

114. Another problem of general concern to the indigenous observers was that
the indigenous population is often unable to benefit from the overall economic
development of the country. On the contrary, ill-conceived development
projects often seriously affect their environment and traditional livelihood,
leading to the impoverishment of indigenous communities. One observer pointed
out that although his country was proud of its rapid growth in terms of gross
national product, indigenous communities were still living in absolute

poverty.



. E/CN.4/Sub.2/1993/29
page 28

115. One cbserver alleged that development aid given by his country was at
least partly used to support the militarization of an indigenous area in
another country of the region. A number of cbservers for indigenous
organizations underlined that development aid should take the interest of
indigenous peoples into account. Governments and international development
agencies should consult with the indigenocus population concerned, in
particular before carrying out large-scale development projects with great
impact on the environment.

116. Various indigenous cbservers from Latin America stated that the
privatization of State properties and services which was currently under way
. bad adverse effects on the indigenous population. In many cases formerly
State owned health, education and communications services were now run by
profit-oriented private companies, which charged higher fees. This hit the
indigenocus peoples hard because they belonged to the poorer sectors of
soc1ety.

117. Onme indigenous participant mentioned that his Government’s development
plan constituted a threat to his people. This plan comprised the construction
of a geothermal power-plant in indigenocus territory, as well as the conversion
of traditional agricultural lands into areas for industrial purposes. He
expressed the indigencus peoples’ fear that they would be dlspossessed and
converted into cheap labourers for industrial companies.

118. One indigencus observer focused on the particular problems faced by
indigenocus women. The first Asian Indigenocus Women’s Conference, held in
January 1993, had shown similar patterns of oppression throughout the region.
In one country indigenocus women often become prostitutes because they were
either sold by their parents or tricked into it by promises of a better
future. 1In other areas oppression of indlgenous women took the form of rape
and sexual harassment by military forces. 1In some countries tourism had been
followed by sexual trafficking: young indigenous women were brought to the
cities and forced to serve as prostitutes. On the other hand, health services
for indigenocus women were rarely available.

119. The cbserver for Australia recalled that last year the report of the
Royal Commission into Aboriginal Deaths in Custody and the reaction of his
Government to it was presented to the Working Group. He reported that his
Government had committed additional funds over a five-year period to address
the underlying causes of these deaths. The money would provide a means by
which aboriginal and Torres Strait Islander pecples could acquire and develop
land, address the problem of substance abuse, create greater opportunities for
employment, education and training and support eccnomic development.

120. The observer for Chile pointed out that there was a positive change in
the attitude towards indigenous peoples. A special committee on indigenous
peoples had recently been established and a law drafted on the protection and
promotion of indigenous peoples’ rights. This law would acknowledge the
cultural and social specificity of indigenous peoples and would contain
provisions for education in indigenocus languages and would recognize custom
as a source of law regarding rights over natural resources.
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121. Another governmental observer reported that his Government had
established a bureau for indigenous affairs which was entrusted with drawing
up a plan for indigenous development, the particular focus of which would be
the promotion of agricultural development. Reform of the agrarian law was
under way, part of a broader agenda for protecting the country’s biocdiversity
and maintaining indigenous land-management structures. His country was also
about to ratify ILO Convention No. 169 of 1989.

122. According to an indigenous delegation, the authorities of their country
had implemented a programme aimed at forcing them to follow the Government'’'s
economic policy. People were forced to practise sedentary agriculture,
preferably lowland rice cultivation. They were alsc obliged to shift from

a subgistence to a market-oriented economy.

G. Right to lands and territories

123. The observer for Brazil reported that a new partnership was developing
between indigenous people and Brazilian society, as reflected by the extensive

' ongoing demarcation of indigenous land. Two hundred and seventy-two

indigenous areas had already been demarcated, of which 199 had been ratified.
Much remained to be done to accomplish the demarcation of all indigenous
lands, and the difficulties faced by Brazil, such as lack of human and
financial resources, had made the government seek international cooperation to
that end. The deadline for finalizing the demarcation, which had been set for
October 1993, might need to be reconsidered in context of the constitutional
review process which was about to be started.

124. The same issue was addressed by an indigenous observer from Brazil who
confirmed that the process of demarcation had begun in the territory of his
people. - He expressed concern that no legal settlement would be reached until
October 1993. He reported on a huge military project which had seriously
affected his people. As a first step a road had been built through the rain
forest where his people lived. This gave gold miners easy access to his
peoples’ lands. As a result many people had died from the diseases brought
in.

125. One indigenous observer reported that when his people tried to organize
themselves in order to regain land which had been taken from them illegally,
they had been charged with forming an unlawful association and been taken to
court; 144 persons had been given prison sentences. Appeals had been made and
were still pending.

126. An indigenous observer reported that in his country indigenous land
rights were seriously curtailed because of a law stating that abandoned land
became State property and could be sold. Often government authorities
declared indigenous lands which were temporarily not used for agriculture to
be abandoned, although it was well known that indigenous agriculture was based
on a system in which fields after a period of use are left untilled in order
to give the soil time to recover.

12?. The observer for Australia reported on the Australian High Court’s
decigion in the Native Title case, in which the High Court rejected once
and for all the legal fiction of terra nullius, the notion that Australia
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was land belonging to no one at the time of European settlement, in other
words, a fiction which was used to dispossess the indigenous peoples of

- Australia of their lands. The decision had been recognized by the Government
"as one of great moral and ethical importance to the nation and had been

welcomed by virtually all Australian churches and faiths.

© 128. That case was also referred to by various Abbriginal and Torres Strait

Islander organizations, in particular the representative of the National
Aboriginal and Legal Services Secretariat. All of them welcomed the decision

- but cautioned that the majority of Aboriginal Australians could not benefit
directly from the decision.and expressed their hope that the decision would be .

translated into legal action. A Torres Strait Islander observer emphasized

-the great importance of the relationship to the land and especially of water

rights. He expressed the wish to see sea rights recognized in the same manner
as land rights had been recognized. Concern was expressed by an indigenous
observer that Aboriginal peoples in Australia were lacking information abocut
the case. - .
129. The observer for New Zealand mentioned that one major development over
the last year was the passage of an Act, based on the Treaty of Waitangi,
which recognized that Maori land was a valued possession inherited from the
past and passed to future generations. This Act would permit the reversal of
the fragmentation of land that had historically hampered tribal economic
development. Moreover, the Government had issued proposals to end the
perpetual right of renewal of leased Maori land and to review the rents so
that they reflected market rates. '

130. The observer for Canada reported on the latest developments on aboriginal
land claims. The observer explained how negotiations had taken place and how
agreements concerning a considerable number of Aboriginal Nations had been

- concluded. He described the historic agreement between Canada and the

aboriginal peoples of Nunavut. Two Acts passed by Parliament in the previous
month would redraw the map of Canada by 1999 and provide for a new political
and economic future for the residents of Nunavut. Title by the Inuit to
350,000 square kilometres of land would be recognized and a financial payment
of over C$ 1 billion, over 14 years, would be made.  Additionally, the
agreement included wildlife harvesting rights, subsurface rights and
participation on wildlife and other resource management boards within the
territory.

H. Right to protection of the environment

131. The observer for Australia stated that his Government remained committed
to the concern of indigenous peoples in the south of Australia who had lost
their land as a result of nuclear testing carried out by the British
Government during the 1950s and 1960s. The British Government had finally
agreed to contribute funds to decontaminate the sites.

132. A number of indigenous observers voiced concern about dumping of nuclear
waste in their areas. It was reported, for example, that Johnson Island,
near Hawaii, was being used by the United States and European countries as

a storage area for nuclear, radioactive and toxic waste. One observer drew
attention to the fact that the Government of his country had established an
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office of nuclear waste aimed at seeking waste sites ¢n "state or Indian
tribal lands®". An indigenous observer from Alaska mentioned that mining

- industries, along with a nuclear power plant that had been built in the

region, were threatening the health of his people.

133. The observer for the World Uranium Hearing Society stressed the direct
link between the use of nuclear energy and the survival of indigenous peoples.
Vast quantities of the world’s uranium resources were located and extracted in
the territories of indigenous peoples. These territories were ocften exploited
for weapons testing and storage of dumping of nuclear substances. At the
World Uranium Hearing in Salzburg, Austria, in September 1992, indigenocus
peoples had demanded that uranium and other radicactive minerals should remain
in their natural location. The declaration adopted by the Hearing is
contained in the addendum to the present report.

134. An indigenous observer pointed out that in his country, the Government's
policy of locating polluting industries abroad did not only affect the lives
of indigenous peoples living in his country, but also the lives of indigenous
peoples in other parts of the world.

.135. An indigenous observer noted the importance of clean air and water as a
- basis for the integral relationship between indigenous ways of life and the

land. His people were facing the threat of a pulp mill and a project using
the heavy-oil-stem-injection process. Both projects were diminishing the air
and water quality in the area.

136. The observer for Canada mentioned the Arctic Environmental Strategy,

a C$ 100 million programme designed to address the most urgent environmental
problems facing the Arctic. The strategy had involved aboriginal
organizations in all aspects of programme planning and delivery which

was one of the main reasons for its success.

I. Cultural and intellectual property

137. A number of indigenous observers voiced concern about the fact that the
knowledge indigenous pecples had gathered over centuries was being exploited
by commercial companies for their own profit. One indigenous observer stated
that although indigenous medicine was often portrayed as primitive or

even dangerous, 7,000 natural compounds used in modern medicine had been
utilized by indigenous healers for centuries. The annual market value of
pharmaceutical products derived from medical plants discovered by indigenous
peoples exceeded US$ 43 billion. He deplored the fact that pharmaceutical

_ companies continued to patent products and reap huge profits from the

commercial exploitation of traditional knowledge.

138. Two observers for indigenous groups referred to a plant called

ufia de gato (cat’s nail) which had been used in the indigencus medicine in
their region since time immemorial. They alleged that scientists of foreign
companies had stolen the plant and the traditional knowledge associated with
it and were trying to patent it. Moreover, the plant was facing extinction in
their territories because of abusive extraction by. traders. One observer
suggested that the study dealing with indigenous cultural and intellectual
property should incorporate the contents of the "Maatatua Declaration®.
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139. An indigenous observer expressed concern about the manufacture and
distribution of an alcohol product exploiting the name of a revered chief and
spiritual leader of a Native American Tribe of North America. He asserted
that the use of the name was inappropriate and insulting and all the more
outrageous since alcohol had exacted a terrible toll on indigenous peoples in
the United States. They suffered the highest incidence of alcoholism of any
racial group, the highest rate of foetal alcocholic syndrome and the hzghest
death rate from alcohol-related syndromes.

J. Right to natural resources

140. One indigenous observer described the situation of his people who lived
on the Pacific coast in an area of tropical rain forest with one of the
richest biodiversities in the world. Development strategies financed by
international development institutions had served mainly to provide
infrastructure for the exploitation of his people’s ancestral lands,'through
deforestation and gold-mining projects which had been carried out without
consultation with the people concerned. He pointed out some of the adverse
impacts these projects had on his people, who had been turned into
wage-earners as environmental degradation caused by the exploitation of
resources deprived them of their livelihood. Many native workers were forced
to accept low-paying jobs in other areas, which led to the disruption of their
indigenous communities.

141. The observer for New Zealand mentioned the Maori Fisheries Settlement
of September 1992 which had resulted in the effective control by Maori

of 40 per cent of the New Zealand commercial fishery resources in exchange
for the withdrawal of all cases against the Crown relating to Maori fishery
claims. Other indigenous observers complained about the procedure that led to
the agreement and said that the Maori Fishery Settlement was not supported by
many tribes. .

142. An observer for an indigenous people living in Canada accused a pulp
and paper company of dumping effluents into her people’s traditional fishing
waters and destroying the salmon fishing. This interference with the
livelihood of the local indigenous population had been a direct breach of
aboriginal fishing rights. )

143. An indigenous observer stressed the importance of water rights. The
Water Code of her country recognized indigenous water rights, but it was not
sufficiently put into practice. Many indigenous farmers and homesteaders were
without an adequate supply of water for traditional forms of subsistence
agriculture, while resort developments and commercial enterprises such as golf
courses, hotels and sugar cane fields used this precious resource.

K. Right to the observance of treaties
and other legal arrangements

144. An indigenous representative voiced the fear that the possible secession
of a part of the country in which his people’s territories were living might
split up their lands and might put treaty obligations into question.
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145. An indigenous speaker underlined the continuing violation of treaties by
legislation passed by the Government of Canada, as a result of which the
Government was devolving unilaterally its fiduciary trust obligations to the
provinces. However, he expressed the hope that as a result of pressure from
the international community the Government would once again recognize the
nation-to-nation treaty relationship established by their respective
ancestors. '

IV. STUDY OF TREATIES, AGREEMENTS AND OTHER CONSTRUCTIVE
) ARRANGEMENTS BETWEEN STATES AND INDIGENOUS PEOPLES

146. Mr. Miguel Alfonso Martinez, the Special Rapporteur of the
Sub-Commission on treaties, agreements and other constructive arrangements
between States and indigenous populations, gave the Working Group an
introduction to the first progress report of his study (E/CN.4/Sub.2/1992/32)
on 30 July 1993. He apologized to the Working Group for the fact that the
report had not been available to the Group at its previous session. He
recalled that he had given an oral presentation of his report at the
1992 session and mentioned that the English version of the text had been made
available to the Sub-Commission at its forty-fourth session.

147. Good progress had been achieved in the research work since

September 1991. However, the disappointingly small number of replies to
the Special Rapporteur’s questionnaire, especially from indigenous peoples,
continued to hamper the progress of the study. He urged indigenous peoples
and Governments to provide the necessary information as soon as possible.

148. = The Special Rapporteur drew attention to the function of the progress
report by referring to the list of purposes stated on page 8 of his report.
He gave a short summary of the contents of each of the chapters of the report,
which broadly reflected those purposes. '

149. Chapter one focused on the research and other activities so far
undertaken. Chapter two centred on some anthropological and historical
considerations on key issues relevant to the study. The Special Rapporteur
explained that he had given special emphasis to the ethnocentrism and in
particular the eurocentrism prevailing in many analyses of treaty
relationships between indigenous peoples and States. Moreover he had included
case studies on recent decisions in which the interpretation of indigenous
issues from the view-point of non-indigenous values was particularly obvious.

150. Chapter three on the first encounters between indigenous peoples and
other civilizations, had led him to the first major conclusion, namely that in
those first encounters, which took place during the sixteenth century, there
had been a trend to treat indigenous peoples as subjects of international law.
Subsequently, relations of nation States with indigenous peoples had been
perceived as matters of purely intermal jurisdiction.

151. Chapter four focused on the diverse juridical situations within the
scope of the study. He had established a typology of five situations, a
description of which was contained in the report of the tenth session of the
Working Group (E/CN.4/Sub.2/1992/33). The analysis of the extensive material
gathered showed that the policy of regulating the relationship between
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indigenous peoples and States by means of international law had been widely

‘followed by Britain and France, but less so by Spain and Portugal. In the

case of Latin America it was only recently that he had received solid evidence
suggesting the existence of at least some treaty relationships. The last
chapter contained the conclusions and recommendations of the report.
Concluding his presentation Mr. Alfonso Martinez invited the Working Group

to make critical comments on his study to help him improve his work.

1S2. The Chairperson-Rapporteur congratulated Mr. Alfonso Martinez on his
progress report and thanked him for his introductory statement. 1In the
subsequent discussion indigenous representatives expressed their full support
for the Special Rapporteur’s work and highlighted the importance of the study,
in particular in view of the fact that the treaty relationships between
indigenous peoples and States had been misunderstood and misinterpreted so
frequently.

1S3. Indigenous representatives emphasized that they were frequently
confronted with government disregard of treaty obligations. Some
representatives said that they were currently engaged in time- consumlng law
suits over treaty rights. They noted that national law was considered to be
the exclusive source of law, thus leaving no place for indigenous law, and
that government authorities and courts often perceived indigenous titles more
as a hindrance to the settlement of disputes than as a source for their
resolution.

154. Indigenous representatives stressed that the spiritual and non-written
elements of treaties had great importance for indigenous peoples. One
representative illustrated that point by describing how one of his elders had
passed knowledge about treaties to him by using objects to explain the spirit
in which a treaty was concluded: a bag made of deer skin, representing the
idea of sharing; a sacred pipe, representing truth and strength; and
sweet-grass, representing kindness. He reported that the elder had concluded
by telling him that his people were kind people, willing to share their land,
but that as a result they had little left now but truth and strength.

155.. Other indigenous representatives expressed the view that the report in
its present state did not focus enough on the situation in Latin America. In
that context particular mention was made of the situation in Argentina, where
an extensive body of treaties and agreements existed. They emphasized that
they would like to see a more balanced approach towards the different regions
of the world in a future report.

156. A representat;ve of the Mikmaq Council suggested that the Special
Rapporteur should look more closely into the role of the Holy See in the
conclusion of treaties with indigenous peoples, because he felt that the
Church had played an important role in treaty-making in the Americas, in
particular during the sixteenth and seventeenth centuries. He also suggested
that the work of the Special Rapporteur could be associated with the work of
the International Law Commission, preferably through an exchange of views on
the question of treaties between indigenous peoples and States. Lastly, he
suggested that the United Nations should organize a seminar on the use of .
modern-day treaties for the furtherance of indigenous peoples’ rights and that
a register of treaties concerning indigenous peoples should be established.
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..157. The Special Rapporteur thanked the participants for their support of the

study and their comments. He said that he could accommodate most of their
concerns in his study and assured the Working Group that the study would be
continued to its proper completion. Mr. Alfonso Martinez promised to submit
his second progress report to the Working Group at its twelfth session.

V. STUDY ON THE CULTURAL AND INTELLECTUAL
PROPERTY OF INDIGENOUS PEOPLES

158. For the consideration of item 7, Mr. Ribot Hatano chaired the meeting.
In her opening statement on item 7, the Chairperson-Rapporteur recalled that
she had been entrusted with the study on the cultural and intellectual

~ property of indigenocus peoples (E/CN.4/Sub.2/1993/28) by the Sub-Commission

in its resolution 1991/31, endorsed by Commission on Human Rights
resolution 1992/114.

159. She recalled that the 1981 UNESCO Conference of experts on ethnocide and
ethnodevelopment held at San José de Costa Rica was the first recognition in
the United Nations system of ethnocide or cultural genocide. That Conference
had reaffirmed the right of indigenous peoples to preserve and develop their

.. own cultural heritage. Since 1982, the Working Group on Indigenous
. Populations has been a unique forum in which indigenous peoples could express

their own views on those issues.

160. The Special Rapporteur emphasized that the protection of cultural and
intellectual property rights of indigenous peoples was closely connected with
‘the realization of their most fundamental rights, such as their territorial

'~ rights, the right to self-determination, the right to preserve their

traditions, knowledge and values, as well as to maintain their social
organization and manage their environment and was thus essential for

- .. maintaining, developing and restoring indigenous societies.

161. Ms. Daes pointed out that the study on the intellectual and cultural
property of indigenous peoples was the first formal step in responding to the
concerns expressed by indigenous peoples in United Nations forums. She
expressed her hope that it would provide a basis for standard setting and for
the adoption of institutional measures to stop violations of the cultural and
intellectual rights of indigenous peoples.

162. Closing her remarks, Ms. Daes thanked all those who had replied to her

. request and provided valuable information for her study. She expressed her

special gratitude to UNESCO for its collaboration, and her wish that that
agency would also benefit from the study.

163. Ms. Atocha Mead, of the National Maori Congress, reported on the outcome
of the First International Conference on Cultural and Intellectual Property
Rights of Indigenous Peoples, held at Whakatane, Aotearoa, New Zealand,

from 12 to 18 June 1993, at which the Maatatua Declaration on Cultural and
Intellectual Property Rights of Indigenocus Peoples had been adopted. The
report of the Conference was presented in three separate interventions,
beginning and ending with a traditional *"karakia® or blessing.
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164. ° Ms. Mead provided an overview of the issues discussed at the Conference
by 150 delegates from 14 countries. 'Representatives af the World Bank, UNDP,
" UNESCO, World Wild Life Fund and Greenpeace had also attended the Conference,
together with representatives of museums, scientific and academic research
institutions, and of two Governments. ' She referred to the problem of the
non-recognition of indigenous knowledge as scientific or even a matter of
social research, because of the dominating criterion that science dealt with
the production of new, unknown knowledge, while indigenous knowledge was
considered old. She regretted the use of indigenous proverbs and other
aspects of indigenous cultural and intellectual property by Western scholars
and even by international agencies like UNICEF as "public domain", using them
most often without permission and out of context, without identifying and
dating their authors, thus contributing to the exploitation of indigenous
peoples and their knowledge. She recalled that indigenous peoples accorded
to their members their rightful individual acknowledgement for every musical
composition, proverb, carving, artwork, medicinal discovery, improved fishing
or hunting technology and any activity which contributed to their heritage.
For indigenous peoples, the name and rationale for each detailed piece
contained within an artwork, the date and the occasion when it was first
revealed to its author, were as significant as the work itself.

165. Ms. Mead called for the development of mechanisms for the international
protection of indigenous peoples’ cultural and intellectual rights, including
the patenting of indigenous plant varieties and genetic research (be it on
humans, flora or fauna), and taking into account the holistic view of life and
the environment of indigenous peoples.

166. The objectives of the Human Genome Diversity Project (HUGO) were also
discussed by the Conference and a recommendation was adopted urging the -
United Nations to call an immediate halt to the project until the moral

and ethical standards had been discussed, understood and approved by the
indigenous peoples concerned. She stressed that, at a time when poverty and
pollution were affecting the vast majority of the world’s indigenous peoples,
that project, involving $US 35 million, was dangerous, frivolous and wasteful.
She recalled that over 700 indigenous communities had been targeted by the
Project for hair and tissue sampling. .

167. Ms. Mead lastly referred to the Maatatua Declaration, asking it to be
appended in its entirety to Ms. Daes’ study on cultural and intellectual
property of indigenous peoples. An international Maatatua Declaration
Association had been established, managed exclusively by indigenous peoples,
to promote the implementation of the recommendations of the Maatatua
Declaration and to disseminate important and relevant information on cultural
and intellectual property rights. Following this presentation, Mr. Joe Mason,
Secretary of the Ngati Awa Trust Board and executive member of the Maatatua

. Confederation of Tribes, read out the Maatatua Declaration.

168. Finally, Mr. Evaristo Nugkuag Ikanan of the Coordinadora de
Organizaciones Indfgenas de la Cuenca Amazénica (COICA), expressed his

" absolute support of the Maatatua Declaration, in the drafting of which he had
participated. He underlined that a great number of indigenous peoples and
organizations supported the Declaration and the recommendation made by

Ms. Mead that it be appended to Ms. Daes’ study.
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169. The observer for New Zealand thanked Ms. Daes for her work and expressed
the appreciation of her Government to the Maatatua Declaration, which would

be carefully studied. She alsc supported the proposal of annexing it to

Ms. Daes’ study.

170. The observer for Australia thanked Ms. Daes for her comprehensive study.
It would be read with great interest. She explained that the current regime
for the return and protection of cultural and intellectual property was not
designed with indigenous peoples and their collective interests in mind, but
with thé intention of assisting States in the return of their property, or
individuals in the protection of their intellectual rights. Those procedures
also granted a limited time of protection of intellectual property rights.
Despite those limitations, she said, there were steps which could be taken to
address indigenocus peoples’ concerns, the first of which was the inclusion

of relevant articles in the draft declaration on the rights of indigenous
peoples. In addition, dialogue should be developed with UNESCO and other
agencies to ensure protection of those rights.

171. Apart from the international protection of indigenous peoples’ cultural
and intellectual rights, intra-State measures could be adopted. The observer
for Australia referred to schemes developed in consultation with indigenous

'~ peoples for the protection and preservation of their cultural property.

That policy had recently been adopted in Australia, where Aboriginal and
Torres Strait Island peoples and communities worked in collaboration with
museums, helping them to allay fears that museums traditionally had regarding
indigenous claims on objects belonging to their collections. There were even
cases when aboriginal and islander communities requested museums to acquire
indigenous objects. She also underlined the major educative role that museums
can take working under these conditions. Regarding skeleton remains, the
public exhibition of human remains had been proscribed by law since 1983 and
the return of human remains to their living descendants for proper burial was
being negotiated with Aboriginal and Torres Strait Islander organizations.
Work was also being undertaken to document indigenocus knowledge of
environment, flora and fauna.

172. The observer for Finland expressed his appreciation of the study. It
constituted the basis for drafting general principles and guidelines for the
protection of indigenous peoples’ rights. He announced his Government'’s
intention of helping Ms. Daes by providing her with extra information on the
Sami.

173. Dr. Jourdan, of the International Medical Forum for Human Rights, Health
and Development, said that intellectual and cultural property rights should be
attributed not only to individuals, but to peoples. She stressed that patent
rights were issued to inventors, not to those who preserved traditional
knowledge, and that there should be an inverse patent right to protect
indigenous cultural and intellectual rights.

174. The observer for the Mikmag Grand Council, referring to the
commercialization of plants and traditional medicines, recommended that the
United Nations establish a programme of technical cooperation to strengthen
indigenous peoples’ capacity to control research projects in their lands.

_ He stressed the need for professional ethics in scientific research and
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supported attaching the Maatatua Declaration as an annex to Ms. Daes’ study.
He underlined the need for the elaboration of relevant principles and
guidelines, based on that study. .

175. Mrs. Tangiora, of the Maori Women’s Welfare lLeague, also supported
attaching the Maatatua Declaration as an annex to the study and regretted that
the Kari-Oca Declaration of Indigenous Pecples on Environment and Development
had not been taken into account in the study.  She proposed the setting up of
an international indigenous monitoring bedy to prevent such omissions.

176. In her concluding remarks on item 7, Ms. Daes thanked all the

~ participants in the discussion for their suggestions and recommendations,

announced that the Maatatua Declaration would be attached to her study and
made it clear that some of the recommendations made had already been included
in the study. She also stressed that her study would be continued, because
there was a need to draft principles and guidelines useful to indigenous
peoples, Governments, and non-governmental organizations concerned.

VI. INTERNATIONAL YEAR OF THE WORLD'S INDIGENOUS PECPLE

'177. In introducing agenda item 8, the Chairperson-Rapporteur noted the low

participation of indigenous peoples and Governments at the Technical Meeting
for the International Year, held from 14 to 16 July 1993. She pointed out
that the Year so far was the poorest and smallest event of its kind in the
history of the United Nations. But there was still time to make something
more lasting and meaningful out of the International Year.

178. Ms. Galvis, the observer for Colombia and Chairperson of the three
Technical Meetings held for the International Year, reported that the Year so
far had not fulfilled all the expectations. Nevertheless, she assumed that
the International Year had served one of its main goals, namely to raise
awareness of the needs of indigenous peoples throughout the world She pointed
out the low participation by all parties in planning for the Year, poor
dissemination of information about the Year in some sectors and lack of
contributions to the Voluntary Fund for the International Year. She reported
that there had been very poor participation, by all parties, in the three
Technical Meetings. There was still much that could be done to disseminate
information about the Year more widely. The Year had been well publicized in
some sectors, badly in others, and some sectors had no information at all.

She stressed that indigenous communities should receive more information to be’
able to elaborate their own programmes.

179. The first six months of the Year had been disappointing with regard to
the number and scope of activities carried out by the United Nations system.
An important factor hampering its success was the lack of resources available
in the Voluntary Fund. Contributions were slow in coming in. - She therefore
appealed to all Governments and specialized agencies to contribute to the
Fund.

180. Mr. Alfonso Martinez stressed the need to take into account the
difficulties encountered during the International Year in order to attempt to
avoid similar difficulties that might occur if and when the General Assembly
decided to launch the proposed decade on indigenous rights.
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181. The observer for the Nordic Council of Ministers:reported on the
Council’s special contributions to the International Year, such as the
organization of a meeting of Sami parliaments, the support of the second
Arctic Leaders’ Summit, the organization of a seminar by the Danish
Secretariat for the International Year, substantial support of an indigenous
cultural festival, and activities in the field of education and research
cooperation. )

© 182. The observer for the International Labour Office (ILO) reported on

current ILO activities regarding indigenous peoples. One of them was the
assistance to Governments in devising effective measures for the
implementation of the International Year. Other specific activities were
aimed at making the Year's objectives better known through publications
(posters, books), discussions about resource management issues and
consultations. She said that the International Year provided a framework for
the International Labour Office to promote Convention No 169, which had
already been ratified by Bolivia, Colombia, Costa Rica, Norway and Mexico.
The Governments of Argentina, Fiji and Paraguay had recently indicated that
they were considering ratifying the Convention. Sri Lanka had requested
assistance to brief the National Committee for the World’s Indigenous Peopl