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§• Errata.

Page 48.!—In the fourth line of liead-note after "and” insert 
“defendant,”

Page 399.^Line 27, for “ Ed ” read " Eden. ”*
Page 442.ne 24, for " Whitney ” read " Whiting.”
Page 500.—Line 3, for “ 1 M.R,” read "2 mX”
Page 583.—Last line, for " Browning ” read “ Brownrigg.”
Page 006.—Line 28, for “Roach v. Roach ” read " Roche v. 
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reports of cases
D1CIDED INl

The Cohft of Queen’s Bench for Manitoba.

Charlebois V. The Great North West Central Ra.l-

WAY COMPANY.

Bc&ff Bain, J.
Railway Company-Um on

>

into an agreement wilh the defendant ’ ° 1 tllat lhe plaintiff entered
n-ilesof .herailWayinM^ttnÄy;MctT ^ ^ **
to pajr him; that ht buile and equipptd’the fiftv • T’’””5'agr“d
acoordingtothe ta of the agreemme that \ ' rai,walr
agreement he wa, entitled to . Ii7n 0„ ,„d höIH “™S °f ,he
nnles of the railway and the francbise rollin {”S.SCSS10n of lhe fifty 
security for the amount due him and ih’, • St0Ck’ and firant, &c., as 
him o,„,600,0=0. T« .UoXcd tthh:,,hm S=P‘«mb=,,,8gI,lhcreWasdu= 

■n Ontario, hy Which it was declmed that he hadTr “ iUdg!"ent by cons'm

s Ätssar-Ä

the firat jndgment; that by this judgment it wafor^red‘° Cnforcc 
pay the ,622,226, and should forthwi.h d.li d d thc c“W“y shoulrl 
land grant, &c. to the plaintiff and the r VCrUp P°sscssion of thc railway, 
from selling or negotiating thebonds of the1^ W3S pcrpetualI>r restr<p:

-Ät äää" 7 zs

I
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sion thereof, and also that the company be restrained from alienating or 
encumbeving the railway. land grant, &c., and from issuing bonds &c. The 
defendant company demurred to so much of the bill as sought payment of 
the money to persons other tlian the plaintiff, and to so much of the bill as 
sought to obtain an order for delivery of the possession of the railway &c., 
on the ground th.se third persons were necessary parties to the suit. It 
also demurred for want of equity to so much of the bill as sought to restrain 
the defendanls from alienating or otherwise disposing of the railway, land 
grant, rolli ng stock, &c.

Heldy that at this stage of the proceedings, the third parties did not appear to 
be necessary parties, and that if it should prove to be necessary at the 
hearing, a decree could be made saving their rights.

Held, also, that the clause in the contract giVing the plaintiff a lien and first 
charge on the fifty miles of railway, land grant, rolling stock, &c., until 
lie was paid, was inträ vires. A railway company has a general po 
to give securities for purposes within the scope of the power conferred 
upon the company to construct and operate the railway, unless this power 
is expressly negatived in the Act of Incorporation, and express power 
to borrow and give specified securities, will not exclude the general

Bickford v. Grand Junction Railway Company, i S. C. R. 696, followed.

Argöed : 22nd June, 1892.
Decided : 2nd JuZy, 1892.

The plaintiff ’s bill allcged that the defendants were a duly 
incorporated Company, with its head office at Ottawa, in 
the Province of Ontario, and the chief officers of the Com-, 
pany resided in Ontario ; that the Company entered 1 into 
an agreement with Her Majesty the Queen, to build and 

. equip and put in operation a line of railway from a point 
near Brandon, in this Province, to Battleford, in the North 
West Territories, and/that in consideration of the perform- 
anceof the agreement by the Company, fler Majesty 
agreed’ to give to the Company a grant of 6,400 acres 
for each inile of the railway built and equipped ; that on 
the 16th of September, 1889, by an agreement made be- 
twcen the plaintiff and the Company, the plaintiff agreed to 
build and equip the first fifty miles of the railway, begin- 
ningat or near Brandon, for the sum of £200,000, which 
the Company agreed to pay him. It was alleged that the 
plaintiff built and completed the said fifty miles according 
to the terms of the agreement, and that under the terms of

THE MANITOBA REPORTS.

1892.

x

( ■>
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the agreement he became entitled to a lien on, and to hold 
the railway and the franchi.se, rolling stock, land grant 
&c., as security for the payment of the amount due him for 
his Work, and tharti\ September, 1891, there was due by

n°Zan^t0 *** pIaintifffor his Work, a sum exceeding 
»600,000. That in September, 1891, the plaintiff recovered 
ajudgment agamst the Company in the High Court of 
Justice in Ontario, by the consent of the defendants, by 
which judgment it was declared that the plaintiff had a 
len on the raiiway, land grant, &c., for the sum of $622- 
. and “ was ordered that the defendants should within 

six months pay the said sum with interest. 
declared that, at the request of the plaintiff, certain speci- 
fied amounts of the said sum were to be paid to certain 
named th,rd parties, and the fund was charged with these 
payments as a first charge, and the judgment recited or 
declared that these third parties accepted the provisions of 
the judgment in full of all other liens then claimed by
eqefinooJhe,SeCOnd Charge °n the fund was the sum of 
»380^397 m favor of the plaintiff, and the remaining charge 
was »130,000, to be paid to D. McMichael, as trustee, in 
full satisfaehon of all claims under a certain specified 
agreement. The judgment further ordered that in default 
of such payments or any of them, the plaintiff might pro- 
ceed to exercise all his rights or charges against the rail
way, &c„ his rights being those of a mortgagee with 

• judgment for sale, and that until default, the defendants 
should have possession of the railway, subject to the 
plamtifTs lien or charge, and subject to his right to have 
possession upon default. The bill went on to allege that 
the plaintiff, pursuant to the judgment, delivered up pos- 
session of the railway, &c„ to th^defendants, and that they 
by their servants and workmen, had been in possession 
ever since, that the Company had made default in the 
performance of the terms and

I892.

Statcment.

The judgment

>

conditions of the said judg
ment, and had not paid the plaintiff the »622,226 found due 
by the said judgment. That after the Company had made 
default, the plaintiff, on the 29th of February, 1892 obtain-

V
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ed a second judgment in the Court in Ontario for the 
purpose of enforcing the first judgment; that by this

set out that the Company had notpaid theamount directed 
by the second judgment, and that they had refused to 
deliver up the possession of the railwav &r tn ti„. i ■

unlessthhat ‘b*" P'aintiff feared »at the Company might" 
unless they were restrained in this Province, proceef to 
d,spose ofor encumber the railway and the roLg stock 
to mnocent holders for value without notice. g 

The b,11 therefore prayed: (1) That the Company might 
be ordered to pay the #622,226 and interest as found due 
by the said judgments. (2) That the Company be ordered 
orthwith to deliver possession of the said railway, rolling
with thtniafot ffhat t,they be restrained from interfering 
Com h PL ff h,S possession thereof. (3) That the 
Company be restrained from alienating or encumbering
i)eSaUheCdgrant’ &C-’ a"d fr°m issu'"e bonds,&c!

(4) That the Company might be ordered to specifically

carry mto effect the terms and conditions 
c°mpa"y by the two judgments of the 
And for further and other

The defendants demurred to so much of the bill as 
soughtpayment ofthe money directed by thejudglentstobe 
pa.d to persons other than the plaintiff, and to so much of the 
bill as sought to obtain an order for the deliverv of th!
ti.TtSthes°enthirdhe r3ilWay’ &C"t0 the Plaintiff- thegrou^ 
that these third persons mentioned in the judgment were
necessarypart.es to the suit. They a.so demu red for

I892.

Statemcnt.

>

perform and 
imposed upon the 
Ontario Court.

rfelief.

want of 1
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equity to so much of the bill 
defendants from alienating 
railway, rolling stock, land 
demurrer for want of 
much of it

as sought to restrain the 
or otherwise disposing of the 
grant, &c. There was furthera 

equity to the whole bill excentsäispss
1892.

Statcmcnt.

Majesty s Reign, chaptered 85. Clause 9 gives oower to

fÄÄÄST'
14 provides for issuing bonds for the pu™l"f 
money for prosecuting the undertakin P Pj f ralsmS 
repayment of said bonds by mortgage deed nTl ^ 
practically the same as section 94 of 
Clause 22 provides for the Company enterin/int ACt'
rfTr:;L7tercompanyforther-

to an individual. By sXnToftheTaiteT ^e 
Act is incorporated with it. Under section 8i of ^ TY 
every Company incorporated under a special Act is 6

h,TL'p°",ob”rr°w—''

selling

>

provide 
Section 227

the provisions of the Railway Act J
provides for sale of railway to purchaser 
corporate powers. The defendant Company 
Jets radways and other companys govemed by special 
Acts of Parliament conferring upon them rights 
pnvdeges, wlych they would not otherwisf1

Section 278
having

contends
not

and
enjoy,
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„ - tn °rr transfer ‘hese rights and privileges
Argument. o her'persons. Ilndleyon Compatties, pages 202and 207

It ,s sett ed law that in the absence of express power so to 
do one railway company cannot lease its line to another
2 5De UG&Se'f ^ ^ V'Birkenh^ Ry-

charteraor2>emPany theref°/ C°'ltends ‘hat neither under its 
charter or the provstons of the Act, had it any power to
g ve alten on the Railway, and its undertaking to the 
plaintiff as alieged by the biil, and that the allege^d lien is
Theoan,ve:gCOntT * P“b“C **«<* a»d ^ - 
sektion 278 017", 3" individual »P^ating a railway is
deemed to h1 WaynACt’ ^ tHe Plaintiff cannot be 
deemed to be a purchaser within this section. Unless
therets power to dispose °f surplus lands, this cannot be
land uJ’ PaBC 349' Therecannotbea sale of the
ofthe°enfh‘Ch is coastructed, without the sal?
C»., 16 L. T. N S1" 61 ™g Thf Baf“t[St0Wn & Oxford Ry.

, ' I he contract in question relätes
only to the first fifty mijes, and it is submitted that a lien
GreJ°Tn, ^ ™id' In Att°™y General v 
Greai Fastern Ry., 5 App. Cas. 473, it is la,d
down that m an Act granting special power, what is not 
perm.tted ,s prohibited. As the charter of the def ndän 
company expressly provides for payment to contra or in 
pa-dup stock, and there is no provision for glving the 
contractorahenon the road, it is submitted the alieged

ratmed ZTzJnd ^ ^ if ultra cannot be
ratihed. Rcdfield on Rys., Vol. 1, p. 617 The lands
mquestton are not in Ontario, and the Ontario CoUrt
couldnct only „ persona,n ■ Piggott on Foreign Judgments
t49' Norns v. Chambres, 3 D F & , Ja
Whh?andf7'tPr°b DiV' 107; BaLore i
White and Tudor, 5th ed. 939. The plaintiff is in no better
position with the judgment than with his contract. What

vol. 9.
% 189a. cannot delegate

>i

on a

1

I

■m
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ä t; r?Mamtoba; Bums v. Davidson, 21 O R 547 I "

~t,zr t,'" ■■
%3*Tp-'f A",LSÄÄ

r.

r,

weldmitlto a d?C- ^ * Ä Q'M>'d «* piaintiffs. 
we aomit that a demurrer may be to part of Hill
separately, but there cannot be two demurrers t P3 S
pad. This demurrer is, as to a Zo^Z lrZ

and ,s too broad. Lewis’ EquUable Draftsman 253 A
demurrer bad in part is bad whollv The

S^£S~sMmare not necessary parties. We are entitleH t *
what we are adjudged by the judgmen and atT^ f 
on this ground the bill is good ^Jv i * "o?
W. R. 884. The partial demu’^ do not f
po^outtheparts of tbe bm objected to ; Bar„J

?/;?}■ ^XRct^she^at Itayf./«. a railway can be seized and sold by the Dom,'!;

aw u means to give security on its property At rn 
mon law, according to Lindley, any Com^any ca^it"! >' 
property. In WinniPeg and HudsJ M^Tco.

>i
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lZ" SsIHSuch an agreement. The plaintiff contends that the 
contract was ultra vires, and he was to have and 4old 
possession of road. The judgment in Ontario binds the
toThis |h°Perty|^any eV£nt’and wemust succeed as 
°th,S: ThlS WOuld dlsP°se of the demurrer, as the plain- 

is, m any event, entitled to this possession. The first 
judgment was equivalent to a contract. It was a consent
ChgDe63TanV/qUal t°/)C°ntraCt; C°n0lan v" L‘yl«”d, 27 

D. 637, Seton on Decrees, 3rd ed. 1120; Re West
Devon Great Consols Mine, 38 Ch. D. 51. We allege the 
amount.sdue under the contract, section 17 ofbill f„d so 
on the basis of the contract the plaintiffmust succeed. The 
Ontario judgment ,s a decree for restitution of personal 
property as well as for real, and so the demurrer 
over-ruled. We

%

must be
were entitled to possession of personal 

property under contract, and gave it up under arrange 
mentin first judgment, and this not being carried out we 
are now entitled to be put again in possession. The ,aw 
of the forum may not perhaps bind real estate out of the 
junsdiction, but it will compel parties to comply with their
47Ö ?LHo,Ud~ch v-Marqucss

\ ij n 124' M,m't v- Chambres 29 Beav 246 
upholds Penn v. Baltimore, 1 Ves. Senr. 444 a. '
^'es~.Baraed’s Ba»king Co. v. Reynolds, 36 U C R 
256; Ahvon v. Furnival, 4 Tyr 751- ' b e
14 Moore P. C. 170; ^
entitled to relief prayed in the third prayer. This come!
asserts^thU ^ ^judgment ofthe Court below

this. If we can get this decree, we register the I
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decree. No demurrer 
case as this should 
Shejfield Waterworks

CHARLEBOIS V. G.N.W.C.R. CO. 

to the fourth

I9i
prayer. Such a 

not be disposed of on demurrer-

Hope, 22 Beav. 866 ;

eamAtv ’ Jn7Thegenera’demurrer to the whole bill for wantof 
the nf Cff m ^ must be overruled, because 
the plaintiff would be entitled at all events to a decree for
ptntTand h hmh0l,nt,dU' by tHe defendants to »e 

Court the Hef ^ ^ JudSments m the Ontario •
so Jlly dCfendantS were ordcred to pay to himself per-

There is nothing in the bill to shew that any of the third 
part.es menuoned in the judgment are entitled to a lien on 
the radway, &c„ and I think that the demurrer as to the 
partpf theb.il that asks for an order for the delivery of 
the railway to the pla.ntiff; because these third parties are 
not made part.es,, must also be overruled.

These third parties do not seern . 
the suit in the Ontario Court, and it 
at the request of the plaintiff that 
directed that a

1892.

Argument.

)i
to have been parties tp 

appears to have been 
the order or judgment

appear t at there is any privity between them andThe 
defenciants and as they are concurrent,y interested ^
the p amt.fr, I am mclined to think that it cannot be said 
at this stage of the proceedings that they are necessarv 
parties to the suit. Should it appear to be necessary auhe 
hearing, a decree could be made saving their riglit./

The main contention of the defendants is, that the clause 
m the contract between the plaintiff and the defendants set 
out m paragraph 6 öf the bill, by which ' ’
given a fulland complete lien and first, charge over the 
fty rmles of ra.lway equipment and land grant, and the 

undertakjng generally, until he is paid the sum specified
clauseV,7hand/0,d' and'that- therefore. neither this 
clause nor tbe judgments in the Ontario Court give the
plaintiff any equ.ty to ask for an order for the deliveiy of

the plaintiff is

/
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f °rfn :f thC r°ad °r for ***** the defendants
Judgmcnt. Irom aiienating or encumbering it.

— The defendants are incorporated as a railway company 
under an Act of Parliament, and the Iaw is clear, that, as
Lord Blackburnsaid in Generalv. Great EasUrn
y O., App. Cas. 473, where there is an Act of Parlia

ment creatmg a Corporation for a particular purpose, and 
grving it powers for that particular purpose, what is not 
expressly or impliedly authorized by the Act is to be taken 
to be proh.brted Neither the special Act incorporating the 
defendants, nor the Railway Act, expressly autLizes such 
an agreement as we find here, 
authorized by one or other of

Bain, J.

unless
Acts,vites.

forreTh™8 ‘° ^ in Eng,and that' ™der the Acts in

tt mort “ke Z"toglve6

t Vi Wukham> 13 App. Cas. 467, Lord Watson 
rd‘hat‘he cases of Gar<iner v. London C. & D Rv Co
R 2 Ch 38» ^önT * f WaMum ^ L.’
K. - Ch. 38-, conclusrvely establish that, in England the
L gislatre6,'! ra‘,Way C°mpany dulP »anctioned ^ the 
Legrslature, is a gomg concern, which cannot be broken un
or anmhilated by the mortgagees or other creditors of the 
Company ; and the reason of this rule he States to be that 
Parliament has made no provision for the transfer of the 
statutory powers and duties from „ ■, transfer of theany othef person, and tt iT woLte^c t°

policy of the Legislature to permit creditors tolssuTexet 
tions which would have theeflect ofdestroying the under

helaw and have held that the lands and property of a

~ -r • a» v. m£i »; z, TgTS;

I >

f
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law will not allow ' was urSed that if the policy ofthe T . 
railway neither wHl t”n ^ (° take Passion ofa 
theplantiffu„de7sLh P°SSeSsion to be ‘aken by ^

section 278 of th£ Ll , g“Sh law- and that

»«. -
may, as an integer, be taken in „ t ‘ ofa railway,

istis “t™ ™:

il

operate the road.
is sold nndSeCti0n ^ to cases where the road
only indirectly T^the"aueT ^

^v. (LtjJZs; “ iersC0csReSon-
payment of the price of L ^ t0 secure the
undertakin^and the mortgagewa" Ä

Supreme Court held, however that th! The
intra vires and valid TW T = , mortgage was

casewas decided, and I regre t^rt™

Ä;st,r3rr
g • Every statutory company is to be h#»M f

may

I >

more

( >
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.892. plied, by the terms of the Act of Incorporation, and this 
Judgment. mcapacity may be deduced either from the object of the 
Bain, j. Corporation being limited' to certain specified objects, or 

from its property being subject to trusts. in favour of the 
public, with which a mortgage would be inconsistent. The 
General Railway Act expressly authorized the 
borrow money and issue debentures and

company to 
to mortgage the 

lands, tolls and other property of the company, for the 
payment of the loans and debentures, and it also gave the 
company power to acquire lands for the construction and 
maintenance of the company, and “to alienate, sell and 
dispose of the same.” But the express power to borrow
money and to give securities for the money so borrowed 
did not exclude the general power of the company, inciden
tal to its existence Corporation, to deal with its prop
erty by way of mortgage, nor did this

as a

express power to 
borrow restnct the express powers given to alienate, sell or 
dispose of its land. He held, therefore, that the company 
had power to give the mortgage, provided it were given 
for an djject within the scope of the company, and he held 
that it was given for such an object, because the iron for 
which the mortgage was given, was indispensible to enable 
the company to carry out its undertalcing.

It is to be observed, however, that neither in the defend- 
ant's Act of Incorporation, nor in the present Railway Act 
do we find a provision authorizing the Company to alienate’ 
sell and dispose of the lands acquired by them for the con
struction of the road. By section 90, s-s. 6, of the Railway 
Act, they are authorized to a^uire lands for the construc
tion of the road, but the power to alienate and dispose of 
these lands is restricted to so much thereof as are not 
necessary for the purposes of the road. In so fär, then as 
the judgment in the Supreme Court proceeded on the 
general power the Company had to alienate and dispose of 
its lands, it is not applicable to the present case. Then 
too, the powers of the present Company to borrow money 
and issue debentures are more restricted and more fully 
defined, both by the special Act and the Railway Act, than

1

t

(B
tl
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were the powers of the 
tliat the two

Grand Junction Cö., and it mav be
Ho.eyer.tHed^onir^rtV" f ^

that the express power to borrow f„d to °f holding
specified, will not negative or exclude tiT " Se.CUnties 
the Company has to give otteT™ T*1* 
within the scope of the ecurities for purposes
pany to construct and operate' the0" UP°n the Com" 
on this point the case goes further th!,^' althou^h 
I have seen, it is not for me to e any EnS1,sh case 

It is not unusual, I understend fo aUth°rit>r- 
give contractors a lien or charge on the T C°mpanieS to 
taking, as security for the ainount H ![Way a"d under" 
the road; and it is, perhaps in the ^ 1Cm f°r building 
country, not contrai£ to thV„JLof this 
companies should be able to make « '"terest that railway 
Court in Ontario has assum^d tl The
valid, and as the authorities stand ,agreement here to b= 

stand, I cannot undertake to

1892.

Judgment. 

Bain, J.

■I r

say that it is not.
If the agreement for the lien is 

entitled to

gage, and the case decided nothin J the mort-
rnortgage was not invalid, and the natureTnd ** ““ 
mortgagee's remedies "d
agreement here

. extern of the
in no way determined. The

does not 
e relief he

There is no demurrer limited 
for in the 4th

Z ztz oZ;:dcZ" ■s,"-*? *the chief officers of the «. P^aintiffand#
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1*92. L. J. Ch. 285, the cases "establish that when a plaintiff in 
Judgment. England has an equitable demand against the defendant, 
BA^J. aIso residing here, this demand will be enforced by the 

Court here, not merely against the defendant personally, 
but, if the circumstances of the contract or dealing between 
the parties justify it, by a declaration of a lien against the 
property of the defendant out of the jurisdiction of the 
Court, and in some cases even by the appointment of a 
receiver. This is the full extent of the assertion of juris
diction by this Court, and there is always the difficulty 
that the declaration and decree of this Court may be a 

brutum fulmen and incapable of being enforced against 
the defendant." On this principle the Courts in Ontario 
may have had jurisdiction to make the decree they did, but 
I know of no authority that would enable the plaintiff to 
require that this Court here should recognize and give 
effect to the orders of the Ontario Court in respect of the rail- 
way and land in Manitoba, A demurrer, however, must be 
taken as a whole, and if it appears that the plaintiff is 
entitled to any relief under the part of the bill demurred to, 
the demurrer must be overruled.

mere

1

Demurrers overruled. \
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'*93.

Freehold Loan Co.
v McLean.

*** «»-vW-^mvfo;;TAYw’ c-j'
axent of LV, J’°sses,,°"-Commmim

A mortgagee cannot havcl^yTlIoiT”"7'^"""JtVor,-C°‘“- 

receiving rento. 7 a”Ce for his personal care

allowance may be made. emP,°)' a bailiff or colkclor a„
Tbe Master, in making his 

manifest on the face of it. 
solicitor 
directed

received by

or trouble in

re^rrdd:„r6::r:*tr';--"of,n,eres,,
notice of apneaThn

once wrote offeri mr t ’ V‘?8' had atlcntion
amending ,h= report, bnt the “ Chambcrs and

On being servcd with the 
to the error, at 

consent tö an order 
with. appeal was proceedcd

An orderi made amending the

December, 1892.
! 5th January, 1893.

The defendant appealed from a
Master, under an order allowi
report made in the cause.

>e facts sufficiently appear in the judgment.
■ RedforäMnlock, 6.C, for plamtiffs,

C. IV. Bradshaw, for defendants

date of the report until the day apnoin^H .months from the 
been allowed to the plaintiffs aUw ', f°r redemPtio" has
»re only entitled to six per cent wT Pe^Cent while they
>vas made, the plaintiffs were alk^!^ the°r,^naI report 
at which their mortgage became u ^the t,me
buton an appeal they were held to per cent.
and a reference back to the enitltiedtos« per cent, 
reduce the allowance accordingly£ /T. directed to
w - ■— - «»**^Ä*^

report, without costs to eitherAroubd
Dbcidbd

party.: 21 st

report made by the 
ng an aPPeal from the original Statement.

$
grounds. The

(I>
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1893. under the order, intentionally and knowingly allowed 
Judgmcnt. twelve per cent. Tt is plainly an error, and how it occurred 

Taylor] C.J.is easily seen- The principal is stated to be $4049.15, and 
the six months interest is given as $242.94. That is a 
years interest at six per cent, and evidently the Master 
computed the interest for a year, and then forgot to divide 
the sum by two. The solicitors were not present when the 
computation was made, and neither of them is responsible 
for the error. The plaintififs’ solicitor on being served with 
the notice of appeal, had his attention directed to it, and 
at once wrote ofifering to attend in Chambers, and consent 
to an order amending the report, but the appeal 
proceeded with. The error is one which might very well 
have been corrected by an order in Chambers, Wkite v. 
Courtney, 1 Ch. Ch. 11; Watson v. Moore, 1 Ch. Ch. 266.

The second ground of appeal, is that the Master when 
charging the plaintififs with rents and profits received by 
them, deducted and allowed them a sum for the expenses 
of collecting these. This it is claimed was an improper 
allowance, and the defendants rely on passages in Fisher on 
Mortgages, and in Coote to the efifect that a mortgagee in 
possession cannot have any allowance for collecting rents. 
Now it is qnite true that a mortgagee cannot have any 
allowance for his personal careor trouble in receiving rents 
and it is said in Fisher, vol. 2, p. 953, to have been so laid 
down during the existence of the usury laws. In Coote, p. 
743, it is said that the Courts fearful of opening a door to 
fraud and usury have imposed the restriction. And in 
Stains v. Banks, 9 Jur. N. S., 1049, Stuart, V. C. refused 
any allowance for collecting rents. But it is not an 
inflexible rule that no allowance can be made. As I 
understand, where the property is at a dlstance, or where 
the circumstances are such that the mortgagee would, if 
himself the owner, employ a bailifif or collector, an 
allowance may be made.

In the old case of Bonithon v. Hockmore, 1 Vem. 316, it 
gtwas said that where a mortgagee or trustee manage the 
Xestate themselves, there is 110 allowance to be made them

was

(
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bailiffandCa^yhnimPthatSmustUtbifMthey emp*°y 3 skilful 1893

ÄS ÄrsrÄ” T1"?'*”*”
Fenwick, 10 Ves 404 it \ ' *n ^atigstaffe v.& w. g„„, ,;',rg:'; ■'=»- w d„„

not charge for receiving the rents ne" Shal1
mayhaveareceiverat theLoeZnfT y’ th°Ugh he

In Carm v. Johnst.n, 2 Sch & Lef S 
said, “A mortgagee is not mtlH a k 8°’ Lord Redesdale
himself.heisif hepaysarecehj” InTT" ^ f°r
have found Eyre v. ***,, Tch D 14S " ‘ateSt
receipt of rents stipulated for by a soHcLr0™""83'0™

SisiiÄr*-

ÄÄÄssrrf
andJinds it necessary to emp^ a ma„ ^ ^ ^

but thatPe ,Ure iS all0Wed °n the taking of the 
butthat is only allowed because the
TaHs0rr"a,benefitfr0ra the transaction." 

empW a ,eCe “ :a"d^TSOnable ^ the mort^e to

=beE2EFF-:-
'S a submission to accmint f„ ^ “ manager, there

agents, might

17
for their

sunis

case I
on

( mortgagee, in a 
- upon as a 

were notto his client

purpose.
account, 

mortgagee himself !

assumed 
proper allowance
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no reference back for
1893. the rents. Certainly there will be 

Judgmcnt. such a trifling sum as $5.80.
Taylor, c.j. The se=ond ground of appeal is disallowed. 

matter complained of in the first, there will 
amending the report. There will be

s

As to the 
be an order 

no costs to either party.

Stobart v. Axford.

Before Tavlor, C.J.
AUacknuniafä.ii.-Man^ in Bank on Trm, a^nni-Onus 

wAere accaunt a mix,d ena-Wka! t„n i, gamu/ui.

trust,” in which

of proof

1

se employments
1 was styled, “ Frederick Axford

money,. PlalMiJ'X'« crdlrXr 7"^ »*amount a, thecedi, if L

paid over to them. The evidence showed that F A d , monel'
aeecmnt moneys for hia own purposes, or moneys io renat eth T

Unless the money is money with which the 
cannot be garnished.

^,7o Z:czi' mmotd on 7 w - «*«* -‘■-T- -rpr-ofr0h;“’ rmoney will be treated as all trust money. ‘ »f it ,s Ins, the
In the absence of clear evidence that the balanee on m 

consUt of trast moneys, it should be held to be so.
Argubd : iöth January, 1893.
Decided : 2oth February, 1893.

account

debtor can deal as his own, it

i
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Insurance companies and two*! “ an agent for two 
connection with these emnl L°a" compames. In
in the Impena. B^TwT ’he°Penedan acc°a"‘ 

“Frederick Axford, Trust" The^nf’' W3S StyIed’ 
served, an order garnishins- th Plamtlffs obtained, and 
account, and then app,td to L "T™1 at the "edit of this 

them. On the motion to nav ^ ^ ™0ney Paid °ver to 
disclaimingany interest in thefimJbm ^ ^ apPeared 
not the money of the defendant h <■ ®u^Sesting that it was 
he held it upon trust Who these o PerS°nS f°r whom 
was unable to say, but submiH ^u Were the Bank 
appeared from an affidavit made by the^d Sufficient,y 
cross-examination thereon ASX th d fendant and hi= 

numerous and serving them would have 
expense, it was agreed upon before the Refer™ 
service should be dispensed with and that th

ÄÄrr”,,,e c” *
The question 

be garnished.

**-« v -are mixed, then private monev m°neys and Pnvate moneys 
will be treated as trust moneiMif d ht3"" °Ut' the residue 
A creditor can onlv attaché/°WeS trUSt money 
deal with. A creditor h t wh!ch the deb«" can
Badeieyy. Consolidated Bank,ffch ^288“#'“ r 
Hortuultural Co. 32 Ch n tio '2ab> General

*<"*££‘£2* «—*•

existed

Statemenl.

1 persons were 
caused great 

that such
question

the

was whether the amount was one liable to

i

'

o .<
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1893. improper for Axford to deal with the money. Sufficient if 
Argument, the parties for whom money received could follow it, and 

as between them and Axford say the money is theirs ; Re 
Hallett s Estate, 13 Ch. 1). 696; Frith v. Cartland, 2 H. & 
M. 417 ; Ex parte Cooke, 4 Ch. D. 123; Bodenham v. 
Hoskyns, 2 D. M. & G. 902; Pannell v. Hurley, 2 Coll. 241 • 
Hancock v. Smith, 41 Ch. D. 456. If all money in the 
bank belongs to persons to whom debtor stood in a 
fiduciary relation, that is sufficient though it cannot be 
shown how much belongs to this one and how much to 
that. As to the mixing of the moneys, Axford had a till 
with separate compartments. Trust 
one; his own into another.

moneys went into 
In safe had them kept separate, 

a so when sending moneys to Winnipeg, defendant got 
c teques from people in Glenboro, giving them trust moneys 
for these. But these in trust. Pennel v. Deffell 4 D M 
&G. 372; Re Goodfa/low, 19 o. R. 299; Van Alen v 
Amencan National Bank, 52 N. Y. 1; National Bank v' 
Insurance Co., 104 U. S. R. 54. If i yan account be mixed, 
defendant ,sbound to show what is his, in the absence of 
proofall w.ll be held to-be trust money. The same onus on 
Stobart. Opening of account as trust account important • 
Bodenham v. Hoskyns, 2 D. M. & G. 903. Bank had no 
not.ee except from heading of the account; Ex fiarte 
Kingston, ,L. R. 6 Chan. 637. F
„ TÄ M' Howel1' ® C’ for plaintiffs. If the statement 

I" trust for A B-.” then the plaintiffs rnight 
d.fficulty, but the entry is, " Fred. Axford 
the next page, " Fred Axford, trust 
& Gordon, 3 M. R. 145. 
conversion, then trust

was, 
meet with

trust," and on
account." Re Monkman 

Where there is a wrongful
, moneys can be followed, they

canno u, a simple case of debts. There was no breach of 
trust here, s.mply defendant owed certpin people

somemoney.

Tavlor, C.J.—There seems no doubt the pccount was 
opened for the purpose for which the defendant says it was 
pene . The defendanfs books and accounts have been

X
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kept in a confused and irregular way so that it 
exceedingly difficult to trace and identify sums of 
received by him as trustee, with the 
different times into the Bank. 
the defendant drew out from this 
own purposes, or rather perhaps 
trust

money judiSn,.
amounts paid at^ —

doubt that AVIOR- cl-5 There is also no
account, moneys for his

moneys received by him before the opening of 
account, and which he had improperly used. But the 
improper withdrawal by a trustee of moneys from a trust 

unt, and the miproper use by him of moneys so with- 
drawncanneverdepriveother trust moneys, lying at t,,e 
credit of the account, of their trust character 

Uniess the money is money with which the debtor can
deal as his own, it cannot be garnished • Cnm^n
“i26 355; Ee General Horticultural Co.. 32
263 Wh 1 fnf7 ^ Cons°Hdated Bank, 38 Ch. D.
the naf l aCC0Unt‘SamiXed °ne’ the ^ is on 
the party seekmg to attach it to show that the money is the
debtors with which he can deal; and in the absence of
proof that the account or sö much of it is his, the money
6 Chan ösT tV" trUSt,m°ney' Ex parte L. R.
b Chan. 637 There can be no doubt the defendant opened
the account for the purpose of depositing trust mo^evs
and that he did deposit there trust moneys, or money?
represen ting trust n/oneys. It is true he did not, in E
cases, deposit the ilentical moneys he received, but his
position and local ^ircumstances must be kept in mind
The Bank at which the account was opened was in
Wnnipeg, a„d the defendant was living at a distance at
Glenboro. He in many cases did not deposit the identical
„ , . ., °,r Sllver he had received, but with these he
cashed the cheques of shop keepers in the neighbourhood
who had also accounts at banks in Winnipeg, and he then
sent for deposit ,n the trust account, the cheques so received
SSuch a mode of dealing was a mutual convenience for him
nV™ u n™' r°’ he W3S paying out moneys for the
Og, v,e Milling Co., and on one occasion at least he used 
for that purpose some hundreds of dollars of the

acco

i y

dollar bilis

trust

x

,;.:y
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i»93. Hioneys in hjs hands, the Company covering that by a 
Judgmcnt. deposit in this trust account. From the fact that the 

• Tavlor, C.J. cheques taken as already mentioned, seem sometimes to 
have been in excess of, and sometimes less than the exact 
amount of trust moneys then in hand, arises to some 
extent at least the difficulty in tracing and identifying 
deposits made, with the trust 
represent.

There is undoubtedly confusion about the accounts but 
it is plain and beyond all doubt, that the defendant recéived 
and held moneys for other people, moneys ofwhich hewas 
a trustee, that he opened this account for the purpose of 
depositing these moneys, and that he did deposit in this 
account moneys so received and held, or what represented ' 
these moneys. There is now a certain balance at the 
credit of that account, and the defendant undoubtedly owes 
the persons for whom he received and Nield moneys an 
amount larger than that balance. In the aWnce of clear 
evidence that the balance at that account does not consist 
of trust moneys, it should be held to be so. That seems 
the current of the mod^n authorities. Ex parte Cooke

m 13 Ch- D- 696- and Hancock
Smith, 41 Ch. D. 456, may be referred to.

The present case is quite different from Re Monkman &■ 
Gordon 3 M. R. 145. There, the person whose account was 
garnished, was not in any 
lying to the credit of the

The motion to pay over the money should be refused
.T’* ,C0S‘S‘°,be Set off f0 tant0’ against the judgment 
the plain tiffs have recovered against the defendant. The 
Bank very properly did not appear on the motion after it 
had been referred by the Referee to a Judge. In the first 
mstance, they had to appear, and should be allowed, say *5 
tor so appearing.

Motion refused with costs,

moneys they are said to

sense a trustee of the 
account.

money

i.

i »

i y

i
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K 1893.t

s
Re Foulds.

Before Taylor, C.J.
Infant Habfas Corpus—Application by fathtr for custody of child— 

Misconduct— Onus of cstablishing.
11 '*£•*** riehl °f > f»fh” to have the custody of his infant child 

and the care of lts education and bringing up.
The onus of proving him unfit for such a charge rests upon the person who 

seeks to take the child away, or to keep it away from him.
The Court iaaiways unwilling to intcrferc with the 

father.
That the conduct of

common law rights of the

a husband is such that his wife cannot live happily with 
th^hildrén8 SUffi“ent CaUSC f°r intCrfcrine with his right to the custody of

Argubd : ist May, 1893.
Decided : 31st May, 1893.

This was an application by Henry Foulds to obtain the , 
custody of his son William, a boy nine years of 2 

Jessie Foulds the wife of the applicant, mother of the 
infant, had since October, 1892, been living separate from 
her husband. In the month of December she went to her 
husband’s house and took away the infant with other 
children, and he had ever since been with her and 
her control in Winnipeg.

i V

under

T G. Mathers for the applicant.
N- F- Hagel, Q. C., for the respondent.
lAYySR, C.J.—Numerous affidavits have been filed on 

' es, anditisapainfulthing to find a husband and 
0 have been married twenty-four years, with nine 

children, seven giris and two boys, making such charges

both
wife

against one another.
In the affidavits filed on behalf of Mrs. Foulds, it is 

alleged that the applicant is a man of violent, passionate 
and uncontrolled temper, who has long kept his household 
in a State of great unhappiness by his conduct, language

.1
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— X t^eatS' Thr?e df the elder children, Alexander, . 
Judgmem. Ellen Margaret and Alice. Mary, make affidavits stating 

Tavlok, C.j.that they have left home on that afccount. As one ofthem 
PUts lt- .“Icould no longer stand , or endure my fathér’s 
language and temper to my mother, my brothers and 
sisters, and to myself, wh.ch was suéh. as to keep, and did 
keep, oirr household in a continuous uproar, and State of 
turmo.l, and often m a State of great fear.” The affidavits 
of the other twp are much to the same effect. Mrs. Foulds 

, has made an, affidavit iti which.she
unfeind and cruel usage of herself, on account ofwhich she 

• says she ceased to live at home. She speaks of two 
occasmns on which she was assaulted by her husband on 

of them bemg, she says, severely beaten and bruised 
on her head and about her neck. Her statements as to 
hese are corroborated by her son Alexander, and by 

Leplan a servant man then working on ,the farm. The 
appl.cant adm.ts that on one of these oecasions he did 
stnke het, under, as he alleges, great provocation, but he 
den.es any such aggravated assault as she, and those who 
support her swear to. The neighbour to whosp house she 
went immed.ately after, has made an affidavit in which he 
says he remembers the occasion of her coming, and he did
ha°dh rVe0n,he.ranymarkS°r °ther evidence that sh^ 
had been assaulted or beaten, and he had ample opportunity

observing, and would have seen marks or bruises 
er head and neck, had there been any.
That the husband and wife have for some time lived

unhappily together there seems no doubt,but that the conduct
him ^USb,and la s“ch that his wi<e cannot live happily with 
h,m has been held not a sufficient cause for ffiterferinr, 
with his nghtto the custody of his children. As Lord 
Cottenham said, in Re Spence, 2 Ph. 252, " It does 
follow because a husband's conduct is such as to make his

tWhe 7;nhraPcPy’thatheiS therefore to be depr ved öf 
the custody of h.s children. To justify such an interfere„ce
W. h the fathers r.ghts, h.s misconduct must be of such a 
nature as to be l.kely to contaminate and

*893-

X

narrates a great deal of
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i
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not
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corrupt the
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rnofals of his chjldren.” 
interfering Nor, is there ground for

P-mm S™ L -
wÄsatirtemper, and has occasionally gj . _
Cnrth v. Curtis, 5 Jur. N. S.1147.

The charges made against the applicant, which mieht he 
regarded as affectmg his relation to his children are mostlv 
conched m general terms. The affidavits of the thrie

connected with his removal from school ° ^
affidavit of the 
disposed of.

She further makes the 
husband has

>*93-
Judgment.

on

man of passionate 
way to acts of severity,ven

elder children ha

are set out in the 
applicant, and that charge seems fully

i y
general statement, that her 

„ . , „, a711olent temper, and one which he in 
Controls, he dehghts in most 
cruel treatment to 
his children.” She

no way
tantalizing speech, and in 

me and oftentimes in being cruel with

consequence of his i"
to°onk CthI°WcS my Said Children-” A1SO’ *at bete t

cameandtold her" ” thTmy htTd “ McGreg0r 
a;i i , „ ’ nat my husband was treatinp- mv2“ S° bad> 1 bad better go out and br J the 
children away.' No affidavit is made by McGregor

The

and 
was, or

supported by the affidavit of 18
himself

■i
a person, who describes 

resident of the same Township, and as havingas a
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1893. known the applicant for nine years. He says he has 
Judgment. frequently seen him in a State of intoxication from the 

Tavlor C J excess*ve use °f intoxicating drink.
To meet these charges a large number of affidavits are 

filed. While it is true that persons outside the family may 
not have the same opportunities of observing and knowing 
a man’s conduct and actions, yet there are occasions on 
which near neighbors have means of judging, and it is 
incredible that such a number of his neighbours, 
of undoubted character and property, men who have 
known the applicant for many years, should speak of him 
in the terms they do, were he a man of such wholly bad 
character as represented on the other side.

The applicant in his own affidavit explains, in what 
appears to be a reasonable way, many of the allegations 
contained in the affidavits of his wife and children. The 
charge of drinking to excess he positively denies, although 
he admits that since his wife left him, and he has been 
upset and troubled, he has been drinking, but not to excess. 
He says that for seven years before March, 1892, he 
touched intoxicating liquor at all, and that as to bringing 
home liquor, he did during harvest and at threshing times 
occasionally bring home some liquor for the men then 
employéd, but never more than a bottle at a time, and that 
not more than half a dozen times. In this he is 
corroborated by his neighbors, some of whom have known 
him intimately for twenty five years, and who say they 
have never seen him under the influence of liquor, and 
have always regarded him as a strictly temperate man. 
Mr. Sheriff Inkster who has known him for twenty years, 
and who has frequently been at his house, gives him a high 
character, and says that not only did he never see him 
under the influence of liquor, but that on several occasions 
having asked him to take a glass of liquor, he refused, 
giving as the reason that he did not touch intoxicating 
liquor at all.

Besides these affidavits of neighbours, there are two 
from men who have at different times been in the applicanVs

THE MANITOBA REPORTS.

men

1so

never

{
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employment, living in the house. They give him 
charactér, and speak of the friendly and affectionate 
on which he lived with his children.

If the applicant has a violent temper which he does 
control, the evidence shows that Mrs. Foulds has also a 
violent temper, and I think there can be no doubt that, as 
between husband and wife, there are fauits on both sides.

One cause of dissension between them

a good 
_ terms

'«93- 

Judgment. 

Tavlor, C.J.
not

seems to have 
been that the daughters desired to leave the farm, and come 
to hve in Winnipeg. To this their father was. strongly 
opposed, while their mother favoured their doing so. I 
cannot help thinkmg that the daughters, and the eldest son 
having left the farm and come to Winnipeg, countenanced 
m do.ng so by their mother, is largely the reason why she 
has left, and is now living apart from her husband.

Some letters written by the children are produced. In 
of them the son proposes that he and Alice should 

out and make a
one

go1 bargain with his father about keeping the 
farm. Then one of the girls in town writes to a sister then 
on the farm desiring her to come to town also, and in 
which she says, " We hear you are all very happy and 
contented, but I hope you will not go back on us now.’’ 
Then there is a letter from one of the younger girls written 
before Mrs. Foulds took the children away. Some of the 
language in that letter when speaking of the farm is bad 
but evidently it is not any ill usage o^bad treatment from 
her father that she complains of, only that the place is “ so 
lonesome,” and “awful dull,” and that specially since her 
mother and elder sisters had left. It further 
on one appears that

occasion, after Mrs. Foulds, the two daughters and 
the son had left, but before the rest of the family were 
taken away, the three young people with a number of their 
companions came out from the city to have what they 
called, "a surprise party," and danced and enjoyed 
themselves in the house until nearly morning. That is 
scarcely consistent with these young people being in 
constant fear and terror of their father.

The law

{ such

on this subject is well settled. It is prima
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.S93. facie the right of a father to have the custodv of 

Judgment, w&ut child and the care of its education and bringing up

ÄrÄsr,rrs
particular cases, which have been already referred to in 
argument. If, for instance, a fatherby his immoral co du t 
has become a person who really is unfit in the ey es o 
everybody to perform his duties to his child, and therefore

th=nawiU in"Sl°f " fether A7dS 1the C°Urt
aJlowed certain things to be done^ the„ Lt^mS 

capnce has counter-ordered them, so as in the eyes of 
everybody to cause an injury to the child, then the^ourt
™“”° 7 a? CapnCi0US Chan^ * mind ahhough

se although no durt has yet decided it, but the Court 
could not mterfere oVsuch grounds as that, except in the 
utmost need and in the>ost extreme case." And Cotton
iiteJres!‘of th ^ °Ught t0 Consider the

erest of he ward. Undoubtedly. But this Court hold»
this pnncple, that when, by birth, a child is subject to a
ather, ,t is for the general interest of families, and for the

general interest of children, and reallv for the •
of the particular infant, that the Court should not 'except
mvery extreme cases, interfere with the discretion’ of the
father, but leave to him the responsibility of exercjng

\

1 >

0
<

A
D
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that power vvhich 
child.”

d.«pL7^S“r,r,'ta ,k -p«— h,=
Of his child. NotwShl \ right to the custody

towards his children whirh pr°^ed as to his conduct 
custody of them The m t ”-"t ^ h'm Unfit to have the

wl"

e app icant »s entitled to the custody of the infant.

RE FOULDS. 29s
nature has given him by the birth of the

Judgmcnt.

Tavlor, C.J.

\
i t

:

1 )

Rutherford v. Bready.
Before Tavlor, C.J., Dubuc and Bain TT 

Judgment Application to ut mide-rrregularitv - IV , 
material not to b, uud on app,al. “ °f

riT‘T tw°cdercndams ™™=n=ed in Ma 
“ SePtemb=r, -883, for want of 
Of personal service filed.
thae he had “ev^been Jemd whh eh= wnft !fh °" ^ Bro"”d

• of th= judgment. He swore positirelv ,h„, ’ ■ d had °nly lately karned 
afHdavit as ,ha, of ,he service of The wri, h/Z dM

nnver was served with the writ or 
; some other

y. 1883. Judgment signed 
appearance. There was an affidavit

not return for some years afterwards, and 
any papers of any kind relating to the suit 
by mistake for defendant. 
show that the writ had

person was served
n=vercome,ohisk2^t0mCri,S- “ «

Held, that the fact that defendant never was 
ot a copy thereof, constituted

Defendant did

served with the writ of summons
order to take advantage of such imtrn^Z ”0t a "uMty. In
only that he was not served with th 8 " defcndant must show, not
no, come to his knowledge or i„,„ his^ossZon ** ^ did

On a snmmons by way of appeal f,„m an order of '

Decidrd 4th April, 1893.

< no affidavits

z
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—' THIlrS 3n act,on against two defendants commenced 
under The Summary Procedure on Bills of Exchange Act 
1855 on the 18th of May, 1883, and judgment ’ 
signed on the 29th of December, 1883, for want of an 
appearance. The writ of summons was filed in Court with 
an affidavit of personal service of the writ. The defendant 
Parsons in October, 1892, applied to the Referee in 
Chambers to set aside the judgment on the ground that 
he had never been served with the writ, and had only 
Iately learned of the judgment. He swore positively that 
pnor to the date given in the affidavit as that of the service 
of the writ he had left Manitoba for Ontario 
did not return to Manitoba for 
that he never

/ was

and that he
years afterward, and 

...... , served with any papers or process ofany
md relating to the suit, and never was served with the 

writ of summons or a copy thereof. He

some
was

supported his
. . , co-defendant and another

party Showing h,s departure from Manitoba before the l 
alleged date of service.

On the other hand, the party who made the 
service made a further affidavit, which 
strongly that he was not 
defendant, and was not in a 
had served him.

affidavit also by those of his

i
affidavit of

suggested very 
personally acquainted with this 

position to know that he really 
This affidavit appeared in this 

strengthen the defendanfs case. respect to
, ,. , . . , For the plaintiflf, affidavits

also filed, showing that the existence of the judgment 
was brought to the notice of the defendant Parsons over 
a year before the application was made, but these affidavits

were

were met by others in rebuttal.
The Referee dismissed the application, and the defendant 

thereupon appealed to a Judge, adding a substantive 
application to set aside the judgment, on further affidavits 
denymg notice of the proceedings, or that they had in 
way come to his knowledge.

The appeal was heard by Killam, J., who dismissed the
Court to revCerse’h“dedctömnt the"-applied to the pull

any

(
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1 J. S. Ewart, Q. C., for defendant. The writ is for 
service within the jurisdiction. It is clear that Par ' ! 
out of the Province before Writ issued. hKSSKÄ

should have shown that no order 
plaintiff to proceed without personal 
impossible for us to show 
circumstances show

■*93-

Argument.

i \

of opinion that we 
was made allowing 
service. Now it is 

no such order was made. But 
was made.no such order

incompatible with the affidavit of 
was sworn on

It is
... . service. The affidavit

used. We moved to set aside judgment becaus^IL 
not true, and the affidavit in reply e^clude^ any such o dir 

It .s mconsistent with the writ, which is for service in
s^htn order ro61 7 ^ SUgg6St the existence »f
writ 1. u i Counsels argument was that service of 
writ should have been attacked and set aside Th
produchon of the affidavit of service is sufficient to show
IScIfom1 T3' S*gned °n this writ Ashcroft v. Foulkes 
18 C. B. 261, shows Court will order paners in Cn.J71

a k ** ro. ,™Lr tL hk„;°:“£
LIC P il" c,efTdant ReynMs v- 16
22 L II C p oi t V- P,0f- Uf‘ Assurance Co.,
ledge of writ. Phillips v.^S^^J.Vf^Tss-

fZ::mrZn’*SCZ’ N- R- ^ Herbert v.
212 U71 ’r T"\W“tSOn’ 5 P- R 30 ; Archbold'sPr 
zu’ 1475 1 c«*ly v. Bennison, 2 L. J. N. S Ex 1 tu 
application should be to set aside service • Cin 6 
Equitable Fire Insurance O., 2 P R 207 77" " 
signed nine years ago; Leslie v. Foley, 4 P. gmmt

t
•f

{

x



_ Tavlor, C.J.—I have some doubt as to the defendanfs 
Judgment. omission to allege that there was no order to proceed 

Taylok.C.J. unc*er t*16 C. L. P. A., 1852, being a sufficient ground for 
refusing his application. It is no doubt true, as was once 
said by a learned judge in Ontario, that in hunting an 
irregularity you must stop all the earths, still the fact ofan 
affidavit of personal service having been sworn to on the 
very day upon which judgment was signed, would seem to 
exclude the existence of such an order. On the other 
hand in Sheehy v. Professional Life Assurance Co., 22 L. J. 
C. P. 244, a plea to a foreign judgment, obtained by default' 
that defendants had never been served with process was 
held bad because it did not allege that they did not appear 
in the action, although it did allege that the plaintiff 
had caused an appearance to be entered for them, which, 
as I understand, he could do only upon their failure to 
appear.

•893-

I

pnent having come 
ebruary or March,to the knowledge of the 

1891, is not satisfactory.
This is not a case like Morris v. Coles, 2 Dowl 79 in 

which it was left in doubt, on conflicting affidavits, whether 
the defendant was ever served or not. There seems no 
doubt here that the defendant Parsons was in Ontario at 
the date when he is said to have been served in Winnipeg 
and that the affidavit of personal service filed 
judgment was entered is incorrect, some other 
having been served in mistake for the defendant. 
affidavit made

when 
person 

From an
on this application by the person who 

served the »rit, it would appear that he did not know the 
defendant, and all he can say is that where he did not 
know the person to be served his invariable practice was to 
make enquiries, and if the 
defendant, it 
admitting that he

The defendant does not in any affidavit, filed on the 
application before the Referee, and in my opinion only 
these can be looked at, deny that the writ came to his

person served was not the 
was some person who misled him by

was.

r

l\
i

i

v

c
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knowledge. He invariably uses the „ 
not, until a few days before J , Xprcss,°n that he did
appiication, know that iud g v,ng hls mstructions for this '' 
him. 1 ffment had been signed against J“d—

Thelearnedjudgewh0 heard Tuu*-<*
ttatthTrf fhayhC Cases cited i" 
that the defendant should have
COme to his knowledge, are a„ ,, •
circumstances suggested that L ,n which ‘he
R/todes V. Innes, 7 Bing 329 . n T T No d°ubt in
S.Ex. 3; Phillips V Ensell 3 tTT2 L- J- N.
^ 8 Scottf N f t 33« i Emerson v

säsä B—:
have been cited before the léarneH T.',, ’ *h,ch may not 
so far as the faets are reported wb ^h ^ tbere is nothing . 
an inference,, yet in Th ofth ** to s^h
because the defendant did not swe^hau? re<"USed'
not come to his knowledge In the f pr°Cess had
tn reply to an obiection bv the t ^ f™er’ Counsel 
not denied, that as the affi l ■ ^Udge t,lat knowled
«»««> -i ‘-5
had been made, so as to call T T >«>
whatthecircumstance oftL? • P,aintiff

a rule was refused. In ArZlTT but ev=n 
down broadly, and without \ \ ^ * is ,aid
appiication like the present" > 'm'tat,°n, that on
affidavits in support of":D‘,LT-USt T™ fr°m the
never came to the defendanfs kn°”’l T the process 
possession. knowledge or into his

Äztrr-1-"'-Equitable å-c. Co., 2 p r o07 ° supP0lted. Cinqmars v. 
there the motion was to set asrteTluri faV°r although 
service, or for an irregularitv in .,j dgmcnt <°r want of

2 L j. u. s. *XS**»*

ast

i
i

appeal says in his 
support of the contention

sworn that the writ did not

come to the

urged 
ge was 

been 
case 

to show

an

ve been to

■
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1893. 3 L. J. N. S. Ex. 338; Emerson v. Browti, 8 Scott, N. S. 219, and
Judgment. others show that is not necessary. . All these 

Tavlor,C. J.aPPlicat‘ons to set aside dcdårations filed and judgments 
entered on the ground that there had been no service of 
the writ. In none of them was it to set aside the service.

In them, as in the present case, the foundation of the 
claim to relief was that there had been no service.

were

Hardwick v. Wardle, 4 D. & L. 739; and Brooks v. Roberts, 
1 C. B. 636, were cases in which judgment had been 
signed after the plaintiffs had entered appearance for the 
defendants, and the applications were refused because they 
were to set aside the declarations filed and all subsequent 
proceedings, not the appeprance, the first irregular pro- 
ceeding. Here the signi 11g judgment, if, as alleged, there 
was no service of the writ, was the first irregular 
proceeding, and the defendant has moved against that.

On the ground then, that the defendant has not on the 
material at which the Court can look, denied that the writ 
came to his knowledge, and without dissenting from, 
although doubting the ground taken by the learned Judge 
who h

i

»ard the appeal from the Referee, I am of opinion 
that the present appeal should be dismissed with costs.

Dubuc, J.—The defendant Parsons, in his affidavit in 
support of his application to set aside the judgment herein,- 

„ swears that he never was served with the writ of 
issued in this cause, or a copy thereof. This constitutes 
an irregularity only, and not a nullity. Archbold's Prac,,

; 211; Holmcs v. Russel, 9 Dowl. 487.
In order to take advantage of- such irregularity and to 

succeed in his application, the defendant must show in his 
affidavit, not only that he was not served with the process, 
but that such process did not come to his knowledge or 
into his possession. Such was the doctrine laid down in 
Emerson v. Brown, 8 Scott, N. S. 219; Phillips v. Ensell, 2 
Dowl. 684; Giles v. Hemming, 6 Dowl. 325; Sheehy.v. 
Professional Life Ass. Co., 22 L. J. C. P. 244. The 
was held in Ontario in Cooper v. Watson, 5 P. R. 30.

By the affidavit filed herein, it is shown that, at the time

summons

1

same fl’

a

>
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~t - * - ■»« * 

Ä:„„r s™ £ 'Ä t",t - ’■
carrying on an hotel business as nX ParS°nS Were then 
the promissory note sued on annea™Th'” WlnniPe&-and 
“ Bready & Parsons,” signed fafft o u*™ ^ 6m name>
applicant has shown thaf he wa ! makC'5 thereof- The
of summons; but tL K Sel'Ved with 
aufficient; he should haveswomXtX^T3’ “ iS

ssÄfsr-^-i’

XA

writ
not
not

not entitled 
appeal should

order of the Referee "thedefend TX °f 3ppeal from the
anowedtomdudea XtSm' ,d ^ We been

J udgment, and no affidavits can be", 3Side the *
apphcation except those that were before the Ref

personal service of the writ or u^T * X8 “ affidavit of 
the C. L, P. Act, 1852, for l ’ave " ‘ 3 Judge’s °*'d« under
Parsons shews clearly thal the pr°Ceed The defendant 
him personally. He does n t * W3S never served on

ft-sr-svST-r:
complains of is onlyXiTr^larity T"*5’ ^ 38 what he 
the irregularity clearly Ä ™boml to make 

conjecture that, although he was n 7 “ °pen to
with the writ, the iudfment * Personal,y served
attachedtoth^d/o^lZir ^ ^ B“‘

at on the

a position to ask

an affidavit of the
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1893. personal service of the writ on ^oth defendants. This ' 
Judgment. affidavit was sworn on the day

BÄ™, J. siSned. and the Prothonotary’s stainp on it shews that it 
filed in his office on that day. The plaintiff s attorneys 

evidently tho^ht that they had effected personal service 
on both defendants; and the circumstances seem to be so 
clearly incompatible with the signing of the judgment 
otherwise than on the affidavit of personal service, that I 
hardly think it open to reasonable conjecture'' that the 
judgment may have been signed under an order to proceed.

The statement of the defendant Parsons that he did 
know of the judgment until a few days before he movedto 
set it aside has not, I think, been disproved. But in his 
affidavit he carefully abstains from stating that the writ did 
not come to his knowledgé 'or possession. Now whether 
it did or not is a matter within his own knowledge; and 
if it did the judgment might be quite regular, although 
there was not personal service. And as there is nothing in 
the circumstances of the case that can shut out the T 
reasonable conjecture that the defendant may have learned 
of or received the writ, I think he was bound to show 
expressly that he did not. In the cases that were cited to 
the learned Judge in Chambers on this point, the 
circumstances were such as suggested that the writ had 
come to the knowledge or possession of 'the defendant.
Here there is riothing actually to suggest that he knew of 
or received the writ, but at the same time there is nothing 
to show that it would be unreasonable to conjecture that he 
did. On this ground then I think it must be assumed the 
judgment was regularly signed. Giles v. Hemming, 6 
Dowl. 325; Archbold's Prac. p. 212. The application 
must be dismissed with costs.

which judgment wason

was

not

1

m 1

Application dismissed with costs. i
t
t.
C

to
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. Bank 0F Nova Scotia V. Hope.

HOPE & CO., CLAIMANTS.

V""""" »

-———„„

;7 “* •““w s“- -.1. -
arnount, the Sheriff should withdraw from ras. .glV1"8 **“% for that 

furlher order. B “penses, paid into court to abide

order, and that the

Under an 
which

H'U' th« th= Referee had 
discretion vested in him jurisdiction to make the 

was properly exercised.mt
Akgved.- löth February ,853. 
Decided : I8th February, ,833.

Under 
seized

<4

certain goods which i ^ Sheriff
C». Thereupon the ReferJ on t ^ D' Hope & 
Sheriff under the Intetpleade^ Act m T Cati°n ^ the 

upon the claimants payinp- int„ r a" order ‘hat, 
security for that amoun^the $1°°' or giving
possession, but in defauli: öf Sj °",d withdraw from 
giving ofsuch security that th/^u payment- »r the 
the proceeds, after déductine- g°°dS Sh°uld be sold> and
Court to abide further order The?;"?5’ ,&C" paid '"to

* trial ofan lssue as to the ownershiprof"hertherdd,reCted the 
Against this order in sn fi,,- tbe g°ods seized. 

into Court or the giving ofsecurif8 ' °r*red the payment 
but the appeal was dismissed by Ur Jusflce dT
£e -er made by him theyVn ^fo the^

Statement.?

consent of the »
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i»9j. parties. Prior to the C. L. P. Act, 1862, the Court had 
Argument, power to order a sale of goods seized, when a claim was 

made to such goods. Section 13 of that Act provided 
that when the claimant claimed under a chattel mortgage 
or bill of sale, the Court might order a sale. This is the 
only provision relating to sale where goods seized are 
claimed, and the authorities show that this power is very 
strictly construed. Here the claimant claims as absolute 
°wner, and the Referee had therefore no power to make 

\ the order complained of. Da/s C. L. P A., 361; Pearce 
W. Watkins, 2 F. & F. 377; Chitt/s Forns, 824, (Form 4 & 
footnote); Wilsoris Judicature Act, 4th Ed. p. 485, (F 
p.|702); Harrison v. Wright, 13 M. & W. 816. The Sheriff 
does not require such an extraordinary remedy as this. 
He has ample means of protecting himself without it. He 
can take an indemnity from the execution creditor, or keep 
possession of the goods. Kennedy v. Patterson, 22 U. C. 
R. 556.; Walker v. Olding, 1 H. & C. 629.

T. D. Cumberland for Sheriff. The order in question is 
the usual form of order. The power to make such an 
order existed long prior to the passing of the C. L. P. Act., 
1860. Section 13 of this last mentioned Act was passed to 
suit special circumstances. Previous to that section 
though there might be a large surpltis over and above the 
amount due a mortgagee of chattels, yet the mortgagee 
could defeat the execution creditor entirely. Our Inter- 
pleader Act, R. S. M; c. 77, s. 8, is broad enough to 
this order. The Court is empowered to make all orders 
which the circumstances of the case may require. If the 
claimant had shown' special circumstances, the Referee 
might have made a different order. He referred to Howe 
v. Martin, 6 M. R. 477; Wright v. Redgrave, 11 Ch. D. 24; 
Reid v. Murphy, 12 P. R. 338; CkurchiU on Sheriffs, p 
508. V

VOL. 9. •

no

orms

even

cover

*

i

t.
t(

/. Pitblado for plaintiffs. The Referee had wpower to
make this order. Section 13 of the C. L. P. Act., 1860, 
refers to cases where the chattel mortgage or lien is

1!
pa
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Pearce v. Watkins, 2 .F. & p- 
apply at all to the 
made directi

H,

under this .
Argument.proceedings, but

tl.things to be provided for in an infé i j °f the essential 
disposition to be made of the gooTf7 u ^ ‘S the

!}re 'S the usual order in this 'respert" C t a0'^ made plcader, pp. 101 to 104 171■ WiU , 6ab‘ 0,1 In“'- 
i85- (Forms P. 529 433,
77, s. 8 ; Heathcote v /• ■ ,rpleader det, R, S. M. c. 
Howellv. Dawson, 13 Q B Q’ R D' 285 i
C. B. 307; Darby v. 13
had power to make this order then th' ' P' 203’ If Referee 
and the Court will not interferé ^ hi T diSCrCti°—X. 
discretion in this case has h discretion. The
Claimant now carries on the h properlV exercised.Previoustohisfailure DX^nr0:"611 b>' ^fendant

and looks after all her business H C a'"lant’s manager, 
filed on behalf of the claimant and^ 6 ^ affidavit 

“d to answer many pertinent questions055^3™''131'011

LatrgUed .th3t the R*ree had
■ttop^mo^Cot,, 

argued, is derived^from secti^i?"1 f° ^

not

not, and 
an order 
or give 

a sale, 
of the C.L.P. Act.,

security. The sole 
it is 
1860.

This

♦
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an issue as to the ownership of the goods; Abbott v. 
Richards, 15 M. & W. 194; Hollier v. Laurie, 3 C. B. 334. 
In the former case, indeed, the claimant was not even given 
the option of giving security, and it was held that under 
the section giving the Court power to make such orders 
as may appear reasonable and just, a judge could do all 
that was just, proper and equitable under the circumstances. 
Pollock, C. B., though he seems to have had some doubt, 
said that the supposed hardship on the party of having his 
goods seized and sold, perhaps for less than their value, and 
receiving only the proceeds of the sale, is a matter which 
might and ought to be brought before the judge at the 
time of the making of the order. The other members of 
the Court entertained tio doubt whatever. Here the 
Referee thought proper, under the circumstances, to order 
that money should be paid into Court, or security given, 
and that in default the goods should be sold. I have no 
doubt of his jurisdiction to make such an order. My 
Brother Dubuc, on the appeal, so held, and had no doubt 
that the discretion vested in the Referee was iti this case 
properly exercised. I think so too, and am of opinion 
that this appeal should be dismissed with costs.

Killam, J.—This is an application to reverse an order 
of my Brother Dubuc, dismissing an appeal as to a portion 
of an interpleader order of the Réferee in Chambers.

A horse was seized by the Sheriff under an execution 
against the defendant, and was claimed by tl\e defendanfs 
wife as her absolute property. The Sheriff made the usual 
application based on affidavit stating that the horse was, 
when seized, in the possession of the defendant. In sup
port of the claim there was produced mcrely the affidavit 
of the husband, the execution debtor, upon which he was 
cross-examined. It is unnecessary to State the particulars 
pf his depositions. The Referee made an order for the 
trial of an issue as to the claimanfs right to the horse, and 
directing that upon certain security being given, and upon 
payment of certain possession-money, the Sheriff with-

40 THE MANlTOBA REPORTS.

1893.
Judgment.

Taylor.C.J.

\

L
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draw frombeing th3t in defaUlt°f the security
shoJd be soldb;rhheSPheriffSZ'rney ^the h°'s

The mam contention ol the claimanfs counsel 
Pomt is that the Referee had 
sale where the horse 
of the claimant, and

1 '893-

e Judgment. 

Kili.am, J.

\
l

I
l
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1 upon this 
no jurisdiction to direct a 

was claimed as the absolute property

zr* ,n ÄÄ*

I am 1 

in Abbott

1

2

f
2

r

)

“T" - ■*««% „,ihd ;tz ,1& 24 Vic.; and m Walker v. 0,äing> 1 H. & C.^21, where 

as absolute

t
2

1

the claimant had claimed
a similar order had been by purchase,

execution creditorThould jo^n inZZinMM

a^Sd£^“heJUdge’attheSheriff'SinSta-

ownerr and
1

i
s
1

The contention of the claimanfs counsel is based 
misconception of the purpose of the 1 Act 23 & 24 Vic c 126 th i , sectlon °f the

gagee of goods to hold, as against an execution creditor

»

on a
t
s
s
e
1 a mort-
i

sold pending the trial of an
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ij3. ssue the mortgagee recovering a verdict in the issue . 
Judgment. wouId apparently have been entitled to the whole of the 

Kul™, J. PWeeds, whereas the statute enables the Court
a just disposition of the proceeds, and to insist on a sale 
w.thout giving even the option of furnishing security and 

,le

The discussion of the practice in Cababe

to make
v

at pp. 103-4 and in Lush's Ptactice, p. 779, shows^thaT^he

9. ,.°rS ”"P ‘ed the neht t0 sell,apart from the Act 23 & 
4** Vic. c. 12o.

1

The order, then, being in the common form it 
necessary, I think, for the claimant to show the special 
grounds rendering it unjust in this pa^ticular instance to 
direct a sale lf security should not be given.
coL^ tHat tHe application should be dismissed, witli

was

Dueuc, J., concurred.

Application dismissed, with costs.,

I
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B. agreed to purchase Dornit.- , ^ n wr from the Crmtm.
purchase money; by divere”^ ’ PaM 3 large ProPortion 
defendant. The ]a„d „ , e"mentS B’s beeame

a
p. a a"Ca°f t,1C purchasc money obtained 
Plamtiff filed his bill 

BState in the land 
Held, on

Cr<™n Lands—Sale
l
i

of the 
vested in 

at a tax sale: 
payment to the Crown df the 

a patent for the land.

ordered to convey the" legTeMatelo him°‘ 'he dcfe"da"t be
to the defendant, the amount that he nSid ‘ hC ^ paid>or ‘ondered
TheMnnicipahtywasempowered “C?U‘re ‘he lee«' «,a,e.
interest in the lands as the Crownmight ha * “ '° on,y such
rmght be willing ,0 r=cog„izc or LntU Xc” Wi'h’ °r
recogmze such right as the plaintiff op • lh Crown was free to
^i,^UtÄs^rd,r,h,,“deed«-
P«ent. Havingdonethe la,ter the Z, PCrSOn en,i,led to the 
was enabled to hold the land fr'ee fmm tte , Z defenda'- 
"»posed, and from the consequences oZh‘t had b=en
no ground for the Court inteifering * n'payme"t of ‘hese, was

9

the legal

i

Argvbd
Dkcidkd

: 6th December, 1892.
4th April, 1893.

The bill alleged that in 1881 the land 
part of the unappropriated nnm- • t quest,on was 
Majesty, and open for safe bv H M ^ ^ in 
the Minister o/the Interiör f ^ M?jeSty’ rePresented by
October.1881.oneSZbi*’ ^ ^ on 19‘h
land, beeame the pu^t “tL * purchase *he

elto^rT' ^
estate or interest in the land, and
pr.ee agreed to be paid, to have
.ssued to him or his assigns. 
conveyances were set out, under which 
and interest of Beech in

Statement.

entitled to an 
upon payment of the 

a Crown patent therefor 
-Scveral mesne - 

all the right, title
Then

and to the, land became vested in
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1S93." the defendant. It was then alleged that taxes were assessed ' 
Statémeiu. and levied upon the land for each of the years 1883, 1884, 

1885 and 1886, and that, these being unpaid, the land was 
on the 26th of July, 1887, sold for taxes and bought by 
the plaintiff, who, on the 28th of July, 1889, pbtained from 
the Municipality a tax deed of the land in the form 
prescribed by The Municipal Act of 1886:, It was further 
alleged that, in pursuance of the agreement of sale entered 
into by William Beech and by virtue of the several deeds 
set out, the defendant acquired the position of Beech, paid 
the balance of the purchase money and procured the 
Crown patent for the land to be issued to him on 20th 
October, 1891, as purchaser of the land pursuant to the 
original agreement. It was also alleged that the money 
paid to complete the purchase was the money of Beech, 
that he procured the patent to be issued to the defendant, 
believing that thereby the land would be held freed from 
taxation and from the tax sale, and that the defendant 
always held, and then held, the patent as trustee for Beech. 
Proceedings taken by the defendant to bring the land 
under the provisions of the Real Property Act and the 
filing öf a caveat by the plaintiff were then alleged. The 
plaintiff submittéd that the defendant held the legal estate

$THE MANtTOBA REPORTS. tI

I I
i

!, in the land as trustee for the plaintiff, a^ the prayer was for 
a declaration that he held the legal estate in ,the land as1
such trustee.

To this bill the defendant demurred for want of equity.
The demurrer was heard by Taylor, C.J., who allöwed 

the same. The plaintiff then applied to the Full Court to 
reverse his decision.

H. M. Hoivell, Q. Ci, for plaintiff. The defendanfs 
patentee was applying for certificate to quiet his title 
against tax purchaser. Beech, it is alleged, was purchaser 
from the Crown, and entitled to get patent as soon as he 
paid balance. His position defined by The Dominion 
Lands Act, 42 Vic. c. 31, s, 5, (D.*1879,) as amended by 44 
Vi C- c. 16, s. 4, (D. 1881.) There are restrictions as

a

!
I

I c 4
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to homesteads, but 

*>btained what
none as to making purchases. Beech ,IS„,

perso" would ge^0„ddTh7plaMaTasXired Ms ’A~'

nghts. The Mumcpal Act, 44 Vic. c. 3, s. 66, (M. 1881,) is
L tTT", taX,ng Cr°Wn lands and interests in 

them^ These lands are probably exempt by the B. N. A.
Act, but not exempt by the terms of the Municipal Act 
See also The Municipal Acts, 46 & 47 Vic c 1 s 286 
M 1883), 47 Vk c. 11, 302, («. 1884) L 4» V. '

2? "? T" -<•* ,h,ection, These shew Legislature intended to tax the
28 7c C pPU395aSeTh 'T™;'6 Cr0Wn' 0mrch V' Fenton’
, '„ C' P" 396' The land was sold lor arrears for 1883-4- 
„ If any taxes were dne, the sale was valid. When a 
Provincial statute ,s being construed, it will be deemed 
const.tut.onal unless it is clearly ultra vires, and the Court 
*P1 endeavor ,n every way to uphold it unless it is 
mamfestly ultra vires. Fletcher v. Peck, 10 U S R 1 oo .

°/%- ^r"c-f U- =■ R ‘ 1:’
in. Y. J41, Cooley on Taxation, 218, 219. 
interest of a mortgagor when the Crown’ is 
may be sold for taxes, and the 

pass to tax purchaser.
O. R. 619; 17 A. R. 445 •
S. C. R. 510.

The
mortgagee 

equity of redemption 
Feg. v. Wellington, 17 
Quirt v. The Queen, 19 

tieec“ t“e purchaser from the Cm
°ntTe7 defin‘te title and'nterest under his agreement 
which he could enforce against the Crown. Craig v’
B W- 8z/Gr'7a T'“”naS V' TIU Q“em’ L' R- 10 Q 
C RwTT A"naP°lisRy- C°- v. The Queen, 10 S
C R 702’ h 7 ' a P R' V' kallis, 19 S.
C. R. 702 shewsthemterest one has by contraet with the
Crown, llarrts v. Rankin, 4 M. R. 115, held that this 
mterest is seizable in execution and relief could be gi 
in Yale v. Tollerton, 13 Gr. 302. This Court has 
held that when

will

\vn

ven as
repeatedly

. ,,, . a ngn t has been acquired in unpatented lands
agamst the Crown, this right is subject to Provincial 
Harris v. Rankin, 4 M. R. 115;
288; Re Mathers, 7 M. R. 434.

laws.
Clarke v. Scott, 5 M. R. 

We are entitled to a
t ■
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i«9_3. declaration that the plaintiff has a valuable estate in the 
Argument. *ands and to keep defendant from getting certificate.

J: Tupper, Q.C. and F. H. Pkippen for defendant.
Plaintiff not entitled to relief asked, because under section 
650 of the Municipa! Act only an interest, “given or 
parted with,’’ in unpatented lands passes under , 
and there is no allegation that the Crown% 
itself of any interest in this land.

a tax deed, 
as divested

... . The Crown has
exercised lts diseretion in granting this land to defendant 
and the Court has no right to interfere except on grounds 
of mistake, error or improvidence, which ari not alleged 
Boulton v. Jeffery, 1 E. & A. 111; Simfison v. Grant 5 Gr 
267; Barnes v. Boomer, 10 Gr. 532; Kennedy v. Lawlor 
14 Gr. 224; Farmer v. Livmgstone, 8 S. C. R. 145; Fonstca 
v. Attomey General, 17 S. C. R. 649. The plaintifTs only 
relief can be by way of specific performance. This would 
not lie against the Crown and consequently cannot be 
granted against defendant who is assignee of the Crown 
C. P. R. v. Cornwallis, 7 M. R. 1• 19 S. C R 702 • 
Simpsm v. Grant, 5 Gr. 267; Clarke v. The Queen, 1 Ex!
R. Can. 182; Peterson v. The Queen, 2 Ex. R. Can. 77. 
Any doubt on this point is now removed by The Exchequer 
Court Amendment Act, 54 & 55 Vic. c. 26, (D 1891) 
The bitl admits an amount due the Crown which was 
paidby the defendant; the defendant has therefore a lien ' 
on the land until this has been repaid ; as bill contains no 
offer of repayment, demurrer will lie. J 
Pleading; Wiggins v. Meldrum, 15 Gr. 377;
Pingey, 10 Jur. N.S. 873.

Lewis’ Equity 
, Harding v. 

PlaintifTs title is not sufficiently 
stated. It depends on tax deed, and that deed depend 
certain prior steps which must be taken in accordance 
the statute, and which, when taken, alone ereate äuthority 
.in the Municipality to convey and should therefore be 
specifically alleged. Alloway v. Campbell, 7 M R 514 ■ 
0'Brien v. Cogswell, 17 S. C. R. 430; Gillespie v. ’Uoyd 1 
W.L.T. 243; Walburn v. Ingilby, 1 M. & K 77 •
Equity Pleading, 26, 27, 33, 21. The pleadings show

s on 
with
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that these lands 
Crown had

were unpatented Crown lands, and that thé 
a substantial mterest therein. Such 

not taxable, and therefore the plaintiff has no title British 
North America Act, s. 125 ; Whelan v. Ryan 20 S C R 
65; Attorney General v. City of Montreal, 13 S C R VA 
Sechon 650 of The Municipal Act, 49 Vic. c. 52, (M 1886 ) 
authorizes the assessment of certain classes of unpatented 
lands; the bill brings the land in question within the lands 
described in this section. It should go further and show 
in addition that some specific interestin the land had been 
actually parted w.th by the Crown, and that this mterest is 
the only mterest affected by taxation; if the stätute 
authorizes any other taxation it is “ ultra vires."

‘*93- 

a,e Argument.lands

I

“gl UrR ZTT' Munici',ali‘y °f London v.' 
in Dourall ' Z R' BfU“on v' Mrey,supra, explained
” Do,‘Sf v- Lang, 5 Gr. 292. The Municipal Act 

cures all assignments, and all we had to do was to 
allege a„ assignment. The deed is made good by statute 
The Municipal Act, 46 & 47 Vic. c. 1, s. 4f. s-s. 5 explains 

meaning of »land,” including interests therein C PrI 
C»™. Zi,,l,s. C. s. 710.
certificate. Suppose terms of agreement were such that 
Beech had no claim to ask Crown to carry it out The 
Crown recogmzed his right to have the 
formed, but the plaintiff and not defendant 
assignee. We are in

agreement per- 
was the proper

as good a position as a purchaser under
an execution.

-

(iJSer ÄJCTäSfhSj; ti”:
(2.) Supposing them to be so liable, whether the pLntiff
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a case as should entitle him1893. has, by his bill, made out such 
Judgmcnt. to the relief praycd for.
Dubuc.J. As t0 the first point, it may be noticed that by the 125th 

section of the British North America Act, it is declared 
that, "No lands or property belonging to Canada, or any 
Province shall be liable to taxation.”

Our provincial statutes show, however, that from the 
early estabhshment of municipalities in this Province, the 

egis ature has assumed to empower municipal corporations 
to .mpose taxes on unpatented lands, and to sell the said 
lands for non-payment of taxes, saving however the. rights 
of Her Majesty in said lands, and declaring that such sale 
shall only have the efifect of transferring to the purchaser 
such rights of pre-emption or other claim as the holder of 
such land or any other person had acquired, if any in 
respect of the same. Such provision is found in the 
Mun,opal Act of 1880, c. 1, s. 39, s-s. 11. The same is copied • 
almost verbatun in the Municipal Act of 1881 C, 3, s.

i ‘S somewhat varied in the Act of 1883 c
1, s. 286, and is as follows:

" Wjiere the title to any land sold for arrears of taxes is 
m ^e Crown, the deed therefor, in whatever form given, shall 
be held to convey only such interest as the Crown may ' 
have given or parted with, or may be willing to recognize 
or admit that any person or persons possesses or possess 
under any color ofnght whatever, and the Municipality 
whose behalf any land shall be sold for arrears of taxes as 
aforesaid shall m case of such sale being declared invalid, / 
be liable only for the purchase money actually paid ' 
therefor to the county treasurer, and interest thereon as 
ior damages or otherwise.”

on

The said clause is repeated in the Act 
and in the Act of 1886, s. 650.

By theabove section, the Legislature merely 
that the såld lands are taxable and liable to be sold for
3hr"eaM°f t3Xe“’ w;thoutany positive enactment empowering 
the Municipal Corporation to tax them, and without

of 1884, s. 302,

assumes

)

SS
e

8H
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49m declaring from what time they 

But section 288 f . are 80 ,lab,e to taxation.

location, sale or grant • hur rw T °r Pre"emPtion

ofrin ' 

r:ir°Lsr “rrr tF£r
^“"7n° ^ ^ PaM ^ and has done

only paid a

v
:h

Judgment. 

Dubuc, J.
:d
y

e
e
s
i
s
2
r
f

i
:

i n, or in

the estate andtL^^

non-payment of taxes, and to determine d
if any, would pass by such sale

AtSÄ Äsr/i t— ‘Of a purchaser having paid the whl nf r, ^ °' 
money, when, in eithefcL, the partj ti led 11Tt" 

would delay several yyars ,n asking t T 
escape from taxation ? g ’ m order to

And where should the line be drawn between 
States of circumstances ?

iTS"Ös"c”RbBre S—~
Court, and repoated in 6 M. R. deeTbnt^fferen/o^n "1'5 

| As the demurrer may be determined

for
what estate,

z
two such

Court in

were

on other grounds,



/

50 THE MANITOBA REPORTS. VOL. 9.
—3 does not become »ec«sary to gi ve a formal decision on

Jadgment. this contested quéstion.
~ fhe'an,d* t0 have been liable to taxation. has

the plaintiff, by his bill, made out such 
him to the relief prayed for ?

Afterstatingthat the lands in quéstion 
1W81, purchased from the Crown by 
large proportion of the purchase

Duivc, J.

a case as to entitlc ‘

were in Oct., 
Beecli who paid a

assessed during several years, sold for taxes in Ju^y^ im 
conveyed by the Mumcipality to the plaintiff in July, 1889 -
De emybSeerVe:fia'dCed! deScribed' made ^en
” 1881' and September, 1891, the said lands were

eventually conveyed to the defendant, the bill alleges that 
by the said several deeds, the defendant acquired the 
P03^'0" of the said Beech, paid the balanceof the purchase 
money, and procured the Crown patent to the said lands to 
be issued to h,m m Oct., 1891. It further alleges that the 

conveyances to the defendant were made at the instance 
and for the benefit of Beech, and the moneys paid to 
complete the purchase were the rfioneys of Beech And 
it prays that it may be deolared that the 
holds the legal estate in the said lands 
plaintiff, and that he may be ordered to 
plaintiff.

The defendant contends that, in any event, the plaintiff 
could not succeed under the State of facts set ouMn his 
bill, without offering to reimburse to the defendant the 
sum paid by him to the Crown. I think the contention 
may be conceded to be a right and correct one 

In Wiggins v. Meldrum, 15 Gr. 877, the plaintiff had 
ass,gned the lands in quéstion to one C„ and after.wards to 
one M., to secure advances, but at the time he had no title 
tnereto, the Crown havng given effecfto the assignment 
to C., and issued the patent to him, the plaintiff
get the legal estate outstanding in C., but without paying
M.; It was held under the maxim: “ He that comes mto 
equity must do equity,” that he 
advances made by M.

one
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a!SST- T"*'* 10 JUr N- S" 872- a mortgagor 
fitod a-oill against a mortgagee for an account . —
restrain him from seliing. the mortgaged premises and J“ —
prayed that on payment by the plaintiff to the defendant D°"'C' h
of What on tokmg the account, might be found due the
defendant might be ordered to reconvey the prooertv h!
shouhl bldfhatHthLS "0t 3 SUfficient offer tr)Ppay what 
shouldI be found due, and a demurrer to thebill
2E£w t0 amend thC bi" h/ insert'ng a formal

IntheHer!nentCaSe’thepla,'ntiflr made no any
,, , HtC allfge!; 1115 true. that the money paid by the X

defendant to the Crown was the money of Beech but Z-
AndTLdeThn0tP!rThim ™ 3 mUCh bctter’Position. ' < ’

of H,'e n h m P3id t0 the Crown »the baiance
pat nt.n s/famrr' 1 the, ** °f the issue °f the

SÄÄKSTÄÄ
nim the sum paid afterwards to the 
patent.

Under the statutoiy provisions above referred to the
Mumcpahty was empowered to convey only such interest

BLechTa/Tth?0 SUCh interest on,y- and nothingPa y'
Seech had at that t,me, no title to the lands, which 
vested m the Crown. Whatever interest in sid länds 
afterwards acquired and obtained by Beech or rh* 
defendant, by paying the baiance of the purchase mnne 
complete the title, was never transferred or conveyed Jthe

, 1 Can,n°- See hoW he can be entitle$l toyask that 
the estate and interest subsequently acauired hv n,
patentee in paying the" baiance of the purchase 6
declared to be held in
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■«93- acquired only a limited interest, so declared by statute to 
Judgment. be limited, how can he demand that the whole estate and 
Dubuc, J. ^"ee *n tbe said lands be Conveyed to him, without at least 

ofTering to pay for the remaining interest granted by the 
Crown to the patentee, which remainingjnterest he, the 
plaintiff, never paid for, and which was never transferred to 
him ?

After getting the conveyance from the Municipality, the 
plaintiff might have himself applied for the patent, and for 
aught we know, the Crown might have entértained his 
application, and on his paying the unpaid balance of the 
purchase mohey, might have issued the patent to him.
But when he chose to stand by for over two years, and 
allow the defendant, whether with his own money or the 
money of Beech, to go on and complete the purchase by x 
paying the said balance, and to acquire the remaining 
interest, which till then, had continued to be vested in thé 
Crown, he cannot, consistently with the true principles of 
equity, claim such remjining interest,- without at least 
paying or ofTering to pay for it.

In my opinion, the plaintW" has not, by his bill, made out 
such a case as to entitle himVo the relief prayed for, and 
the order of the learned Chief Justice allowing the 
demurrer should be affirmed. V 

The appeal should be dismissed with costs.

Killam, This is a re-hearing of a demurrer to a bill 
in equity. The original hearing was before the Chief 
Justice, who allowed the demurrer.

The plaintiff claims that the Crown, by its officers, 
entered into an agrcement for the sale to o"ne Beech of
certain unappropriated Dominion lands in Manitoba, for__
though this appears only by inference—a price in money; 
that Beech paid a portion of the purchase-money, and was 
let into possession; that the lands were assessed, rated and 
sold for taxes in the Municipality in which they lay, and 
that the plaintiff became the purchaser at the tax sale, and 
the lands were conveyed to him by the officers of the
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Municipality pursuant to this sale; that by sevcral ron

Z7r^7h) daim l° the ,ands became transferred to the defendant, who paid to the Crown the balance of th
sa“e tha'tTbey Pay;:b,e Under tHe or*Sina* agreement of 
sale, that subsequently to the conveyance to the plaintiff
the patent from the Crown was issued granting the lands 
° th? defendant as the purchaser pursuant to such agree- 

ment; that the conveyance to the defendant was made at 
the mstance and for the benefit offieech, who supplied the 
purchase-money paid to the Crown; that, as between Vhem 

e defendant holds the lands as trustee for Beech ■ and 
hat all this was done in the belief that the lands ’ 

thereby be held free from the taxes and the sale to the
* biundbvTh thC PUrp°Se of Preventing their being 

bound by the conveyance to the plaintiff.
hrilherlba,' “IT a“egeS that tho defendant has applied 
b mg the lands under The Real Property Act.and Lee

a c 2*1 °" havtng been served on the plaintiff he lodg?d
CeHtTo! gam hC defendant’s »PPlication, and filed his 
p ition in support thereof, whereupon tha Chief Justice
and tW th'l 6,11 “V136 filed t0 establish the Plaintiff s title 
and that unless such title is established a certificate of title

T'! Z T- t0 the defendant under that Act The plaintiff claims that the defendant holds th» lands as trustee 
or him, and praysja declaration to that effect and 

veyance to himseU?
The enactmen
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was an agreement of sale binding on the Crown, and that 
no conditions remained to be fulfilled by Beech 
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•<M paymcnt aforesaid, Beech became entitled to the immcdiate 
Judgment. possession of the said lands." It is not quite clear whether 
KillÄm, j. *1* is »ntended as an allegation of the terms of the agree- 

ment of sale or of its legal effect. I know of no statute 
which annexes such a consequence to such an agreement. 
In Whelan v. Ryan, 20 S. C. R. 76, Mr. Justice Patterson 
referred to the 82nd section of the Dominion Lands Act, 
1879, 42 Vic. c. 81, as if it applied to lands agreed to be 
sold by the Crown. It may be, however, that there 
something in the evidence in that case bringing it within 
the language of the section, and, y he points out, the 
was one in which the purchase 
lands before the imposition 6f t 
instance the bill does not show
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th
on
wi
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wl
27'
of i

]WilS

sec
it icase

had fully paid for the 
taxes. In the present 
e issue of any “entry 

receipt or certificate ” which would entitle the purchaser, 
under that section, “to maintain snits at law or in equity 
against any wrong doer or trespasser.” I think that we 
must treat Beech as in the ordinary position of a purchaser 
under an agreement which still remains executory on both 
sides, except that he had paid a portion of the purchase- 
money.

Some excejition has been taken to the bill as not 
properly showing that all the steps were taken necessary 
to assess the lands and render them liable to the taxes for 
which they were assumed to be sold; but it appears to me 
that in this respect the bill is sufficiently minute, and that, 
to the extent of the poW 
officers, taxes were duly i 
years mentioned, and a valjfl sale and conveyance made to 
the plaintiff.

The authority for the assessment of such lands is found 
in the various Municipal Acts from 1888 down (46 & 47 
Vic. c. 1, pt. 1, s. 271; 47 Vic. c. 11, s. 288; 49 Vic. c. 62, 
s. 514). By these Acts, also, “ The taxes accrued
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lands shall be a special lien on such land, having preference 
of any lien, privilege or encumbrance of any party except 
the Crown.” The advertised notice of sale was required to 
specify the lands as "patented or unpatented.” And by each
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ferrcd, cease to be thc property of Canada, and becomei«93
Judgmcnt. property subject to the Provincial laws and to direct 

taxation by authority of the Provincial Legislature. A 
grant of the fee simple is but a grant of an interest in-land, 
not of the land itself; and to tax the fee or any less interest, 
legal or equitable, which the Crown has actually parted 
with, is not to tax any land or property belonging to 

' Canada.

\

a
Killar, J. d

I
At
cl
01

In the case of The Rurai. Municipality of Cornwallis v. 
The Canadian Pacific Ry. Co., 19 S. C. R. 702, it was held 
in the Supreme Court that, by the agreement for the con- 
struction of the Canadian Pacific Railway and the Äet 
ratifying it, the Company acquired such an interest in a 
certain portion of its land grant, before the issue of the 
Crown patent therefor, that it could recover back moneys 
paid to redeem the land from an illegal sale for taxes. 
Apparently, howcver, that decision proceeded upon the 
basis that, as respects that portion of the land grant, the 
Company had performed all conditiori? necessary to entitle 

it to receive the patent.
As it appears to me, the utmost that the plaintiff can 

claim is that by his purchase and the tax deed he became 
entitled to stand in the position of Beech, and to complete 
the purchase from the Crown. How far Beech acquired a 
taxable interest in the lands, or the Provincial statutes 
operated to transfer to the plaintiff Beech’s rights under 
the contract with the Crown, we deem it unnecessary now 
to determine. Certainly a purchaser under such an agree
ment cannot ask to have his vendor, or an assignee of his 
vendor, declared to be a trustee for him. He has, I take 
it, in general, two remedies in equity for a repudiation of 
the contract. First, he may seek specific performance of 
the contract by the vendor, or any aåsignee of the vendor, 
who takes with notice of the contract. Secondly, he may 
acquiesce in the repudiation of the contract, and enforce a 
lien upon the property for any portion of the purchase- 
money which he may actually have paid. That a purchaser 
from the Crown can obtain either of these remedies,
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le
whether as against the Crown itsclf 
assignee of the Crown, has 
determined.

The decision in Church v. Fenton, 28 U. C. C. P. 384 - 4 K,lLA"’ Jl
■ ^ ® ®89, involvea no such

ofZnT ,erC thC ‘r XCS WCrC imp°Sed under the authority
of the Legislature of the Province of Canada, when that
Legislature had full power to determine the interests 
ierred by a mere

*-rct or as against an
never, so far as 1 know, beenA

d,
t,
:d con-
:o

v. con-
„ . . agreement of sale of Crown lands, and the
extern to which the lands could be assessed, and 
ofa sale thereof for taxes.

d

the effect
, , The lands had been paid for

and the patent issued before the sale for taxes.

ie assessment and the sale for taxes, even if it operated 
to transfer Beech s rights under the contract to the plaintiff
for “the I U,nff'er k° °b'igation to comPle‘e the contract ' 
for the plamtiffs benefit, and rendered it in
mequitable for him, or for the defendant as 
to acquire and hold the lands 
not see

l-
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ie no way 

trustee for him 
as against the plaintiff. I do 

any possible principle upon which the plaintiff 
dispute the nght: of the defendant to stand at any rate in 
the position of the Crown, unless it be that lic can enforce 
specific performance as against the defendant while he 
might not be able to do so as against the Crown 

It does not appear to me that this bill is to be upheld 
upon the ground that it is med, pursuant to the order of 

e ie Justice, to establish the plaintiff’s claim under his
p€tltl?'LSnder ProPcrty Act. By the
Sc4*dtie R. to that Act, R. S. M.
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... . c- 138, the Court may

direct any quqstion of fact arising under such a petition to 
be tned upon an issue somewhat similar to an interpleader 
issue, or (Rule 9 ) “ If, at the hearing of such petition, it 
shall appear to the Court that, for the purpdse of justice it 
•s necessary or expedient that an action or suit should be 
brought, the Court may order such action or suit to be 
brought accordingly." This does not appear to 
enable the Court to give itself jurisdiction to entertain an 
action at law qr suit in equity, otherthan it might otherwise 
have been able to entertain. According to the
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1893. the Chief Justice directcd "this bil! " to be filed. It may 
be that it is intended thus to allege that a bill cxactly or 
substantially like the present was directed to be- filed ; but 
even so, I cannot take this as a judicial determination that 
the present bill will lie. The Chief Justice himsclf did not 
so intend, for he has found the bill demurrable. I can 
understand that there may frequently be cases in which an 
application to bring land under The Real Property Act, as 
that of the applicant, free from incumbrances, or from 
certain claims or incumbrances, should properly be deemed 
to give an equitable right to have a decree in equity 
declaring the existence of certain interests or liens. Such 
a course of action may show that the defendant is 
attempting to repudiate the contract or t|ie plaintifTs alleged 
rights thereunder; but it cannot otherwise. give the plaintiff 
a right to relief in equity. y,

The learned Chief Justice appears to have considered 
that the plaintiff could have no relief except by suit to set 
aside the patent. Even if this view be incorrect, as is 
clajjaed by the plaintiff, the plaintiff vvould be limitcd, in 
my opinion, to one of two courses: to affirm the contract 
and seek to have it performed in his favor by the patentec 
of the Crown, offering on his part to perform it; or to 
acquiesce in the apparent repudiation of his rights, and 
seek to enforce a lien for the portion of the purchase money 
paid prior to the accrual of his rights. Instead of this, 
the plaintiff claims that the defendant is absolutely a 
trustee for him of the lands in question, when clearly the 
defendant is not so.

It was suggested upon the argument, that, at any rate, 
there might upon this bill be a decree that the defendant 
was a trustee pro ta o to for the plaintiff, or some declaration 
of the plaintifTs right to an interest in the property. I 
think this impossiblc, as the bill does not disclose whcther 
the plaintiff seeks to enforce the contract, and is willing to 
perform it on his part, or whether he foregoes this and 
would be satisfied with a lien for purchase money paid.

In no view, then, does it appear possible to support the

THB MANITOBA REPORTS. VI
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order allowing the demurrer

59
bill, and in my opinion the 
should be affirméd with
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ut
at
ot

r>m
m
as
ni
?d
ty
:h
is
:d
iff

;d
et
is
in
:t
?c

d° d

y
s,
a 9/
e

e,
it
n
I
:r
o
d

e

.



* > i I»

VOL. 9.60 THE MANITOBA REPORTS.

•«93. c
t
a
t<

Charlebois v. Great North-West Central Ry. Co.
Beforc Taylor, C.J.

Security for cos/s—Application for further security—What must be shown. 

Although an order for security for eosts has been made and complied with, 
an order for further security can be granted upon a proper case betng

On an application förfurther security defendants must show that they could 
not have foreseen that the cause was one in which security to a larger 
amount than that usually ordered would have been proper.

Id this case the defendants failed to show that costs already incnrred, and to 
which they were entitled, had exhausted the security already given. 
Application refused.
Bell v. London, 9 P. R. 100, followed.

Argued : 22nd December, 1892.
Dicided : 5th January, 1893.
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Under an order of course requiring him to give security 
for costs, the plaintiff paid $400 into Court. The defen- 
dant Company then moved for further security on the 
grounds that the amount paid into Court would not more 
than meet the costs already incurred, and that the suit 
would be an exceedingly costly one. The application was 
refused by the Referee, and from his decision the Company 
appealed.
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B
H. M. Howell, Q.C., for plaintiff cited Lydney <Sr. Iro 

Co. v. Bird, 28 Ch. D. 359; Republic of Costa Rica 
Erlanger, 3 Ch. D. 62; Bell v. Landon, 9 P. R. 100; North 
v. Fisher, 10 P. R. 582 ; Duffy v. Donovan, 14 P. R. 159; 
Re Contract Corporation, 57 L. J. Ch. 5; and Exchange 
Bank v. Barnes, 11 P. R. 11.

C. W. Bradshaw for defendants cited Western Canada 
Oil Co. v. Walker, L. R. 10 Ch. 628; and British Linen Co. 
v. McEwan, 6 M. R. 29.

Taylor, C.J.—For the plaintiff it is urged that, while a
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defendant can, ■ 
the amount for

en obtaining an order for security have 
nch security is to be given fixed at such 
Isorfte proper relation to the
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a sum as will bea 
to be incurred, yetlan 
second order can be 
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has become known 
was obtained.

Judgment.
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order having once been made no ' C J' 
granted. And in any event that it has 

necessity for increased security 
P the Company since .the first order

This is a suit! „ . , , on thåequity side of the Court
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Sechon 34 of The Administration of Justice Act R S 
•• A. English dLe„, <£L The

5;■*$->-*»• Th, provision 
of security at such time and times as the Court or a bZ5 
may direct, I have no doubt that although an order for 
secunty has been made and complied wifh an ZT r 
further security can be granted upon a ’ “ f°r
made.

and there
I

%

1

proper case being

stnt t" '■

Ä£.rKa:i:sr«;iSH
- sasr-rÄi,"-; ss

i
/

t

■



x
i

62 VOL. 9.

1S93. than that usually ordered would have been proper, or as 
Judgment. he expressed it, could not have foreseen that the 

TaylÖk,C.J.wou^ one of the ponderous proportions it had assumed.
Here the Company has failed to show that costs already 
ineurred, and to which it is entitled, have exhausted the 
security already given. And it does not show that the 
costly character of the litigation was not, and could not 
have been foreseen. All it can say is, that it expeeted a 
demurrer would dispose of it. Well, the demurrer 
tried, and failed.

I think Bell v. Landon should be followed, and I refuse 
the present appeal with costs to the plaintiff in any event.

Application refused with costs.
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Re Bishop Engraving and Printing Company.
Bcforc Taylo*., C.J.

Company— WiHding Uj>—Orders for contribuiories to payfjudgments of the 
Court—Liability of contributory to examination 

judgment debtor.

Orders to pay, under section 78 of The Winding Up Act, R. S. C. c. 129, are 
judgments of this Court.

An order to examine a judgment debtor should not be granted, unless the 
ereditor shows that execution has been issued, placed in the sheriffs 

1 hands, and returned nulla bona, or that if called upon to return theyf./o, the 
sheriff would return same nulla bona.

Query, whether contribuiories ordered to pay money can be examined under 
A. J. Act, R. S. M. c. 1, s. 64.

Argued : 8th May, 1893.
Decidkd : gth May, 1893.

This was an application by the Liquidator to examine, as 
judgment debtors, three contributories who had been
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eachoftheLom^:^:™:;^to be paid 

was sworn to by the Liquidator. &

G- R. Howard for liquidators.
blLKennedy’QC-mdTD-

AND PRINTING CO. 63

-payinent

Cumbetland for contri-

Taylor, C.J. It is objected that these orders 
judgme„ts within the meaning of section 6T

hr;rratr fjustice Act ^ ^have been a forther order made after 
upon them to show cause

are not 
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there should 
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why they should not pay the
amounts demanded

amount*of"such "all ?** ** pr°P°“d
appointcd, on very l h, " More the day 
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amount, then at the expiration of the tune for 3 
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. . and may be enforced against the person or 
Judgment. goods and c hatteis ... of the person ordered to pay 

TaylÖIT, C.J. *n t*le same ntanner in which judgments or decrces of any 
superior court obtained in any suit may ... be 
enforced in the Province where the Court enforcing the 
same is situate.

The orders now in question were both made after the 
issue and service of a summons properly endorsed. They 
direct payment to the Liquidator, or into a Bank, of specific 
sums by the contributories now moved against, and the 
second one provides that in default of payment, execution 
may be issued by the Liquidator for the sums mentioned, 

/ with any and all balances which may be due under the 
order for the first call. These orders were duly served 
and I cannot see that any further order could be necessary 
before taking proceedings to enforce payment. These 
orders are under section 78 of the Act judgments of this 
Court.

•*93- t
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It seems to me, howdver, doubtful if the parties ordered 
to pay, can be examintd under section 64 of The 
Administration of Justice Act. It is not every judgment 
for payment of money that wi 11 entitle the judgment 
creditor to examine the judgment debtor. The wording 
of the section seems scarcely to apply to a case like the 
present, and the section has been given a rather strict 
construction, both in Ontario and in this Province.

But the further objection is taken, that an order to

in
P»
hc

examine cannot be granted because no writ of execution 
has been issued. It seems to me this step must be taken 
before an order can be made under section 64, if it does 
apply. That has been the uniform practice hitherto. To 
obtain a summons for the examination

int

#4.

finjudgment
debtor, the creditor has always been required tjfshow that 
execution had been issued, plaeed in the sheriff'slihnds, and 
returned nulla bona, or that the sheriff could not fihd goeds 
of the judgment debtor within his bailiwick, and W called 
upon to return the fi.fa., his return would be nulllf bona. 

Now, without deciding that the Court will in
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direct»r
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Credit Foncier Franco-Canadien

Before Tavlor, C.J.
M°r‘ea“ ”‘“-Mortgag' repayable by an annuily—Sdortgagee' s 

rtmtdies—Right to fmdmtrt.
A mortgage contained a proviso for redemption as followsPro(idcd 

mortgage to be ,o,d on payment of {,oo of lawful mone, of Ca„äl .1 
mterest at etght per ccntum per annum as follows ^First!, the’ lå d 
pnncipal sum to bear interest at thP M;,i t , lly’th 331(1

annuity of $91.80 per annum for iwenty vears beimr Py , y an 
interest on the said principal at the said rate of eight råTLtum 
annum, and a sum for the progressive sinking of ,h. d«lT„r P" 
ccntum per annum, such annuity to be paid in half vearll pCF
»45-90 each on the 6rs, days of June anå, ulZ ål
fitst of such payments to be made on the first day of June „ex["

Htid, on demurrer, that the instrument 
rcpaymcnt of a su
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iW’?. *n case °f a mortgage where thcre has bcen default in payment, fore- 
closure is the appropriate remedy.

Argued : ist February, 1893.
De;cidbd : 8th May, 1893.

The bill in this case alleged that, under a mortgage 
made by the defendant in pursuance of the Act respecting 
Short Forms ofIndentures and containing all the covenahts 
and provisoes set forth in the second schedule to that Act,

-- the plaintiffs were mortgagees of a certain parcel of land 
for securing $900 and interest which the defendant 
co venan ted to pay. The pro viso' for redemption was set 
out; “ Provided this mortgage to be void on payment of 
$900 of lawful money of Canada with interest at eight per 
centum per annum as follows:—Firstly, the said principal 
sum to bear interest at the said rate fiom the date hereof 
until the 1st day of Decemfilr-next, to be then paid. And 
thereafter, secondly, the said principal, and the interest 
thereon to be payable by an annuity of $91.80 per annum 
for twenty years, being composed of the interest on the 

'said principal at the said rate of eight per centum per 

annum, and a sum for the progressive sinking of the debt 
of $2.20 per centum per annum, such annuity to be paid 
in half yearly payments of $45.90 each on the 1st days of 
June and December in every year, the first of such 
payments to be made on the first day of June next, (1887). 
Such payments to be made in gold if required, and to be 
made at the office of the company in Winnipeg, and taxes 
and performance of statute labour and observance and 
perfortnance of all covenants, provisoes and conditions 
herein contained.” It was then alleged that, by the 
mortgage it was provided that upon default in payment of 
any of the annuities, the whole principal sum secured 
should immediately become due and payable; that default 
had been made in payment of the annuity due on the 1st 
of June, 1891; that $77 had been paid on account of 
principal, and $152.50 on account of interest, and that 
there was due for principal $823, and for interest and 
Insurance $204.90. The prayer was for payment of the
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amount due, for delivery of possession, and in 
payment, for foreclosure.

To this bill a demurrer for want of equity was filed. 

J r- Huggard for plaintifls.
N. F. Hagel, Q. C., for defendant. ■

67
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default of ,893.
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AYLOR, C.J.—The defendanfs contention is, that this 
being a charge of an annuity the plaintifls cannot have a 
foreclosure, but have only a right to a sale. And that, as 
the mortgage deed-according to the allegations in the bill 
contams all the covenants and provisoes set forth in the 
second schedule to the Act respecting Short Forms of

we UreS’.,, .COntainSa pOWen °f Sale' 80 the Plaintifls 
have no need to come to the Court for relief and the bill is

t,
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unnecessarily filed.
Sampson v. Pattison, 1 Ha. 533, relied on in support of 

the demurrer, a case in which land was conveyed to 
A. in trust that the same should stand charged with a sum 
of money, and subject thereto in trust for B. with a power

°Va eny tr Up°n non'Paymont after notice, and Vice Chancellor Wigram held that no right of foreclosure aroj 
ou of such a contract. The form of the security pointed 
out the manner in wh.ch the trust was to be worked out 
and payment obtained. Another case relied on is Wat,on 
v. WaMam 2 A. & E. 485. That was an action of trespass 
to which the defendant pleaded that the plaintiff surrendered 
certain copyhold premises to A. upon trust for securing 
repayment of ce^gmoneys to W. and in default, upon 
trust that A. st#Ph any time M,en W. should thmk 

proper, sell the premises and surrender them to the use of 
the purchaser, and that the money not having been paid
the ntn ant\aS:.he SerVa"tS °f A' Under and by virtueof 
,^ ‘ , .n, lre ,bn>kc and entered ^ order that A. might 
take, hold, and enjoy possession of the premises. 
was held bad on special demurrer, but the 
seem

d
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;
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f
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t
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. . , judges do not
to have been quite agreed as to the reason for holding 

it so Lord Denman, C.J., said one ground of his decision 
was that the power to sell did not imply a right to enter and

:

I
;
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_ tum persons out. Littledale, J. and Williams, J„ seem to 

Judgment. have thought the plea defective, because it did not allege 
Taylok, c.j.that w- thought proper to require a sale and that the entry 

was in prosecution of that purpose. Jenkin v. Row, 5 
De. G. & Sm. 107, and Scweitzer v. Mayhew, 31 Beav. 37, 
were both cases in which lands

•*93-

P'

a:
m

were conveyed upon trust 
to sell and repay certain moneys. Foreclosure was held 
not the proper remedy on default in payment, and it was so 1 
because there were

foi
ou
suiexpress trusts for the purpose of raising 

the money. It was held that the fact that the débtor had a 
righf to redeem and prevent a sale, could not supersede or 
vary the trusts expressed in the deed. Kirkwood v 
Thompson, 2 H. Se M.392; Paton v. Wilkes, 8 Gr. 252, are 
to the same effect.

ins
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conIn Cupit v. Jackson, 13 Price, 721, powers of entry and 

distress, and a right to pernancy of the rents, issues and 
profits in satisfaction of an annuity when in

and
and

arrear were
expressly given, and it was argued that these remedies 
should, in the first instance have been resorted to, but the 
Lord Chief Baron held it competent for the plaintiff to file 
a bill praying the Court to decree that the
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arrears of the
annuity should be raised by sale or mortgage of the 
estate. Manly v. Hawkins, 1 Dr. & Wal. 363, and Fay v. 
Fay, 5 Law Rec. N.S. 198, are decisions to the same effect. 
In neither of these cases was there an allegation of any 
difficulty to prevent the plaintiff availing himself of the 
remedies given by the deed.

It is true that in Sollory v. Leäver, L. R. 9 Eq. 22 and 
Kelsey v. Ktlsey, L. R. 17 Eq. 495, Malins, V.C, refused 
to grant a receiver where there 
the earlier authorities

a. power to distrain, but 
seem more in acdordance with the 

general practice of the Court. Thus it has never, so får as 
I can find, been held that a mortgagee having a power of 
sale is prevented from filing a bill to have the mortgaged 
estate sold under the decree of the Court, Siade v. Rigg, 3 
Ha. 35; Waynev. Hanham, 9 Ha. 65; Kerrick v. Saffery, 
7 Sim. 317; Lamb v. McCormack, 6 Gr, 240,

was

%
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That the plaintiffs have a power of salr 
prevent an application to the Court

-•*«■' ****** i,,rr* rrr-'- wforeclosure is the appropriate remedv The • " Payment’ 
out ,n »e bill is plainly one to secure th mStrUment set 
sum of money, and the Court,"repaymcnt °f a 
instrument of this nature, intended ^ PreSUmeS an

, ...

constn.ct.on? It is one to secure the 
and interest, and the defend 
and the interest.

not then •*93-
Judgment..

I

as a security for money 
accompanied with

^xclude that 
repayhjent of $900 

The ■ • , oovenanttopay that
at eight per cent until thefi^d^ofn'8 t0.bear interest 
the date of the instrument wh' u- December following 
After that date *91 80 "s to be T* ^ to beP^
annuityfortwe„Jyears i„ L e “ch year ^ an

daysofJ nd December jn ^2 P^en^f °" Ist
magic in the use of the wnrH .. , ^here is no
simplyanannualpaymer In thf; fin itSC,f ™eans 
term, an annuity sign” stated " r °f the
at regular periods and derived fromT hL™0"^ PayaWe 
which the annuitant has no fnrthe f d or source in
for payment of his annuity In thaTw^ tha" the c,aim
distinguished from the interest of monlvfe"
same person who receives th„ • y & ’ where the 
property the Capital which proLes*™-^180 ■ h°'dS 
contract by the grantor of thealijo " 
purchase money. Here there is a covenam to

principal, and so much of the principal itself^ 
there is provision made, that up 
the whole principal
due and payable.

ants
sum

never a 
repay the 
repay the 
expressed 
upon the 

In addition
secured shall immediate/b”on any default in

sum

tc. !,
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The instrument is simply a mortgage sqcuring repayment'■893.
Judgment. of a sum of money, advanced by the plaintiffs, in instalments 

extending over a period of twenty years. To obtain a 
foreclosure of the equity of redemption upon default in the 
payment of a mortgage, is what a mortgagee is entitled to, 
so the present demurrer must be overruled.

The defendant may have leave to answer within fourteen 
days if he so desires.

n
Tatlor.C.J. P

sl

ei
m

FDemurrer overruled.
P>
ei|
cli‘f

r ab
en
is
in6

for
Credit Foncier Franco-Canadien v. Schultz.

Bcfore Dubuc, J.

Mortgage—Ratt of Interest after maturity of mortgage—“ To be paid on all 
atid any payment in default.”

A mortgage unchiFthe Act respecting Short Forms of Indentures contained 
the usual cmuses, but, in addition thereto there was the following.

“ The said mortgagor^ovenants with the said Company that the mortgagor 
will pay the mortgage money and interest, and observe the above proviso, 
and in the case of default, at the said rate, compounded with rests each 
half ycar, to be paid on all and any payment in default, whether of 
principal or interest or both.”

Held, that interest was payable after maturity, at the rate of eight per cent. per 
annum.

The following cases distinguished :
People's Loan and Deposit Co. v. Grant, 18 S. C. R. 262.
Freehold Loan Co. v. McLean, 8 M. R. 116.
Manitoba and N. IV. Loan Co. v. Barker, 8 M. R. 296.

Argubd : 13th April, 1893.
Decided : ist May, 1893.

The bill was filed to enforce, by foreclosure, a mortgage 
made by defendant.

Set
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vol. 9. CREEIT FONCIER V. SCHULTZ.

rw-» -ÄÄ STi £pnoapal be continued payab.e at the rate ^Lt/d o 
should be reduced to the legal rate of six per cent. ’

J- T. Huggard for plaintiff The 
entitled to eight per cent. interest upon principal after 
matuntyoronly six per cent. We conledeTat Ihe fim 
part of the first covenant containing the words "until the 
prmctpa. is fully paid,” does not entitle It in "re t a
cafmthVI afther matUrity 0f the principal, but we 
cla,m that under the words, "arrears of intefest at the rate
above n.ent.oned,” and under the covenant we are 
entitled to interest at eight per cent. after maturity There::r»“r,,r' **"«■ *“■—

71
The question was

»*93.

Statcmcnt,

question is, are we

F. H. Phippen for defendant. Only two points 
for discussion. First, how much is due on this mortgatre 
Second, whether that amount being ascertained^ th, 
defendant has tendered a sufficient 
admitted and is for more than the 
bill, with costs.

are open

Tender is 
amount claimed by the 

Defendant must therefore succeed I„ 
ascertain.ng amount due, interest 
should be allowed.
8 M. R. 296.

sum.

at six:d. Mamtoba Sr N. W. LoaVco. TLrilr,

-t--1 ”«•'ä

m «srsts
The point raised here has been decided in P* c-

15 0.
an Co.
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v. McLean, 8 M. R. 116, and The Manitoba and N. W. Loan 
Co. v. Barker, 8 M. R. 296.

1893-
Judgraent.

Dvböc.J.

S

C
It is held in those cases that when the mdrtgagor 

covenants to pay the principal on a specified day with 
interest thereon at the stipulated rate “ until yaid,” or 
'‘until the whole is fully paid and satisfied,” or “ until 
repayment thereof,” the meaning of these worfls was 
“ until the day fixed for payment,” and after such day, the 
legal interest was only chargeable.

In St. John v. Rykert, Mr. Justice Strong, after stating 
the construction to be given to the words used in the 
mortgage, says at p. 288, “ I should have arrived at this 
conclusion without authority, for I take it that in the 
absence of express \yprds showing that the parties 
contemplated payment, not ad dietn, but post diem, we 
ought not to presume that they intended to make provision 
for a breach of the covenant, and I should have thought 
that a proper and salutary construction, requiring as it 
does, parties who stipulate for a larger amount of interest 
than the usual and legal rate to make clear by precise and 
unambiguous language what their intention was.”

In The People's Loan and Deposit Co. v. Grant, C. J.
Shall be fully paid and satisfied,’

P
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KlRitchie says: 
necessarily refers to the ti me fixed for payment . . .
.....................until fully paid and satisfied according to the
times fixed in the deed. I can see nothing in these words 
to show any intention to extend the time of payment of 
principal or interest beyond the respective times named in 
the mortgage.”

The point above discussed has been conceded by the 
plaintifTs counsel; but he contends that the clause in the 
mortgage, “ Arrears of interest to bear interest at the rate 
above mentioned,” changes the meaning, and may be 
construed as indicating an intention that the rate of interest 
should be continued at eight per cent. after maturity of the 
mortgage.
authorities cited, and particularly under The Manitoba 
& N. W. Loan Co. v. Barker, where a clause of

of 1
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of co

I think, however, under the light of the
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Similar purport was in the mortgage that such , „i 

The next clause in the mortgage is as follows:

of principal or interest or both." ’
It is argued that the words in that clause “in ,, 

o efault,” and " any payment in default,” apply to default

vrin?p;' * —--r."yd2tnterest, at the said rate" should be paid after the time
that tier,Payment °f tHe PrinciPal- 11"" hardly be sTd 
But tb gUagCUSed iS 35 C,ear as it can possibly be 

ut the question ,s whether it sufficiently and reallv 
expresses an intention of the parties (hat the . j
™°r <"—> — Spayment of the principal. ed

The mortgage is

><93.

Judgment. 
Dubuc, J.

I
■

----money and
above proviso and in case of

r*
.far r

t

. default •• &c„ is added to the usuXlant atdwrUten by

heaCdr;yarrr' S°methi^mUSt have been meant by 
he added sentence. When it says that, in case of default 

the ,nterest at the said rate, compounded with rests each
whether ofVr^ °" 3,1 3nd ^ Pa>"ment « default,
clea lv enou“ Pa "" ” b°th’ 1 think * shows
Ctearly enough an agreement to pay interest on orinn,v ia ter maturity of the mortgage, and^L "agrTJto
be paid ,s interest “at the said rate," i. e. at eight per cent

after m,atWe Wn d°Ct,ine that when inte'est isallowed 
after maturity on a certain sun, agreed to*be paid on a
specified day, w,th a fixed rate of interest, the amount so 
llowed ,s not considered as interest agreed to be paid or 

a the enforcement ofa contract, but as damages forbreach 
contract. And the damages recoverable in such

an

cases
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are calculated, not on the stipulated, but on the legal rate 
Judgment. °f interest. It is generally so, unless the party chargeable 
Duauc, J.

■*93-

with interest has specifically agreed to pay the same rate 
of interest after the principal has become payable:

In this case the covenant is that the m.ortgagor will pay 
interest at the said rate on all and any payment in default-, 
whether of principal or interest, or both. Default in* 
payment of principal is supposed to occur only after the 
time fixed for payment. It seems, therefore, manifest that 
there was an agreement to pay interest at the stipulated 
rate, after maturity.

In my opinion the writtén part of the dause added to 
the covenant, distinguishes this case from those cited sufra, 
and the fair construction'to be given to that added clause 
is, that there is a stipulation to pay interest at the stated 
rate after the time fixed for payment of the principal.

The plaintifls are entitled to a decree in the usual form 
on the case made out by their bill.

k
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g
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fOL. 9. JACKSON V. BANK OF NOVA SCOTIA.
T5

1893.

,, , JACKSON v- The Bank of Nova Scotia.

h0rse under txecution against vendor—
Claim by vendee—Interpleader 

Issut.
Interpleader issue respectiug the right to a stadion n t, ... 

horse in question in March i«m n • o • • H. acquired the

ownership of the*animal H did no, a *“ "° Statement °f th«
takecareof the holL . ’ ,nlvcl wilh « Personal,y
p— - »ho» "i,h *•
on whieh was the he.ding, . D. Hope^eto <' "" “”d

country aad was noT brought CktoWidmZ F in

plaintiff presented the order to C. who took care o/the T June,when
him he had bought it he told C . f the horec> and told
of contracts by subs,i,'„ti„g ,ht plaindff^name to ftaTrfH ^hf' f<T

- "B

i

\

But, the sale was void as against the defendant, because of it, not k •

SKsss.-.Ä.-ssrtsS?as against the defendant in the issue. the sale dui not give
K 0

Aägukd : ijth December, 1892.
Decidkd : 31st January, 1893.

Stallion, named Young E^^byTheSheriffulSd “ SWCmcnl'

execution issued by the defendant in the 
H°Pe, and claimed by the plaintiff in th 

The fasts appear in thejudgment,

This was

issue against D. 
e issue.

äjjji

* v
*£
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W. H. Culver, Q.C., and /. Pitblado for defendant. The
was no

•<93-
Argum.nl, sale was void under the Bills of Sale Act. There

immediate delivery. The sale was made on a Monday, the 
horse was out in the custody of Hope’s servant, and did 
notreturn until Thursday.it was then taken toEnrighfsstable 
and remained there overnight. There was no actual and 
continued change of possession. When the horse was at 
Enrighfs stable, it was there with Enrightas bailiffof Hope 
and Enrighfs possession was possession of Hope.alsoatother 
stopping places the horse was advertized as that of Hope. 
The tickets used showed Hope was the owner and there 

no satisfactory evidence showjng the change. 
Pettigrew v. Thomas, 12 A. R. 577; Snarr v. Smith, 45 U. 
C. R. 156; ''Danford v. Danford, 8 A. R. 518; Tuer v. 
Harrison, 14 U. C. C. P. 449; Scribner v. McLaren, 2 O. 
R. 265; Scribner v. Kinloch, 12 A. R. 367 ; 14 S. C. R. 77; 
McLeod\. Hamilton, 15 U. C. R. 113; Doyle v. Lasher, 16 
U. C. C. P. 263; Herman on Chattel Mortgages, 201; Barron 
on Bills of Sale, 106, 299, 305, 315 ; Fraser v. Lasier, 9 U. 
C. R. 679; Haight v. Munro, 9 U. C. C. P. 462; Heward v. 
Mitchell, 10 U. C. R. 542; Deady v. Goodenough, 5 U. C. 
C. P. 163; Proudfoot v. Anderson, 7 U. C. R. 573.

i
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fur’. A. Elliott for plaintiff It was not necessary to give 

notice of the transaction. Colter had control of the horse, 
not Enright. An endeavour to secrete may be evidence of 
fraud, but does not necessarily amount to such. The 
property was taken possession of by the vendee long prior 
to the defendants’ execution, and any defect in the sale 
remedied by vendee's subsequent possession. Barron on 
Bills of Sale, pp. 142-3, and 313.

v
Killam, J.—The defendant recovered its judgment 

against Hope on the 3rd June, 1885. What steps 
taken to realize on the judgment do not appear, and the 
writ under which the seizure was made was an alias writ 
issued on the 29th June, 1892. The seizure was made on 
the 21st July, 1892. D. Hope at one ti me carried on somc 
business, but he became insolvent in 1888. At some time

the
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subsequently the Business of manufacturing tents awnines 
&c., was started in the name of Hope & Co wh.Vh u

SD‘ho0 haVC hT bUSinCSS °f his wife“d of which 
U. Hope was the manager. D Hone K " Killam, j.

of!892 he owned seven or eight horses, one of whfch th! 
tallion now m question, he acquired in March 1891 and

2, prmted notices were put up in stables in Winninen
stånd'" PraCCS thC C°Untry- advertising this hora as 
stand.ng for semce at different places in and near WinnipeJ 
on certam days, and it was also so advertised in ! 
newspaper known as The North West Farmer One k 
nobce, said to be simiky to all so posted up is producedS 
which parties are referred for particulars o D M 
although there is no statement of the owne hip 'o the 
an,mal. Hope did not himself P the
take care of the horse, hut 
Hope’s name 
horse 
be filled

Judgmcnt.

travel with or personally
with the differentZiraTwhZpbcetthe 

was put up, and a book containing printed forms to
owners oTrrZ wL0rtrhZ,edgmentS °f 

ttthCdd t0 fr and °n ^ theTe8 fZ" ^
the headmg, D. Hope, Proprietor."

The plaintiff claims to have purchased the animal of 
Hope on the 20th June, 1892. The plaintiff “a a 
carpenter employed in the tent factory 0f Hope & Co at

2?s;rrg?1250 per day-He ** 22anTlnt purchasehewasp0ssessed of a house
andlot.subjectto a small incumbrance, besides a horse
82000U!hy an J0Tu°Mher 3SSetS’ and was worth »1800 or 
82000 above h,s habilities, and that Hope knew his
finanm, posdion. His account of the purchase is tht
he had previously desired to purchase the horse and had
at one time offered to Hope to buy , haJf ’ 'd had
and subsequently o„ different occasions to purchase the
théTff' ’ I0* JUne' 1892> he rePeated to Hope
the offer to purchase the horse for 8700, which Hope thL

was

,
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1893. said he would consider; that, subsequently, on the same 
Judgment. day, Hope said he would accept the offer; that he then 

told Hope that he could not pay for it at once, but would 
give his note at six months for the amount, with the 
privilege of making payments as he went along; that 
Hope then agreed to this, that Hope drew up the note 
which plaintiff signed, and Hope then gave him a receipt, 
which is produced, and an order, which is not forthcoming ; 
that the horse was then away in the country and was not 
brought back to Winnipeg until the 23rd June, when he 
immediately presented the order to one Colter, who 
travelled with and took care of the horse, and told Colter 
that he had bought the horse; that nothing else was done 
just then, but the groom took the horse to the stable; that 
that éqpning Colter came to the tent factory and met the 
plaintiff, and they talked about the. horse; that the 
plaihtiff then said, -‘What about wages?" and Colter 
replied, “Something about as I am getting, we won't 
quarrel about that;" that he then told Colter to change 
the book containing the forms of contracts by substituting 
the plaintiffs name for Hope’s; that Colter then did 
a number of the förms; that Hope came in the same evening 
and took off the pages of the book containing the prior 
contracts; that on the same evening or the following 
morning he gave Colter charge of the horse and told him 
to substitute his name for Hope’s in the posters and to tell 
everybody he saw that the horse was the plaintiffs.

Hope corroborates the plaintiffs account of the sale.and 
says that he never afterward exercised any control over the 
horse.
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heKillam, J.
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Colter States that the first he learned of the sale 
when he returned to Winnipeg on the afternoon of the 
23rd June, and that plaintiff then gave him the Order, but 
that he has lost it,. He gives its contents as follows:— 

“Mr. Neil Colter,

was

'

Please deliver to J. W. Jackson the iiorse 
Young Borland as I have sold him to him. He will settle 
with y»u for the balance of the season.”
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“ ^ eveninS and ,8«-
hedtes not thinkthathe changed any of ’
g.ve„ to the owners of the mares.'' X ^ dUp,'Cates KillÄn, J.

acknowledgfngpfymem o/1^11"!1’, absolute one, 
stallionYoung Boriandf 'yh°'e °f the *700, “fo,

At the

BANK OP NOVA SCOTIA.
S!9

Colter

arrangement vWth the rnLager ^ a"’li H°Pe ™ade an 

sUble in Winnipeg- for the l-a • r 1Very or boarding 6 
should be in the city Similafh-"^ °f the h°rse when it 
hy Hope, or in his name ^ L hT"16"15 ^ made 

country where the horse’was to sLnd^n™ ** 
however, furnished only food standin d' U part,es' 
and Colter fed, watered and took cfre of fbl ^ She'ter’ 

Neither Hope nor the olaJiff r h°rSe‘
partiesofthechangeofolerll' rT °f these
told several parties that the h P Volter States that he
thathetoldthistooneO’Neill°who 6 t0 Jackson-
was one of those at which the h P 3Ce m the col|ntry
he visited the place after the sale^tkrth^’^ ^ time 
Costello, manager of the Winnipeg ■stablelfT* ^ t0W 
he knows it was known at that stable fhat the h that 
Jacksons; but on furthe,. . tnat ™e horse was
does not think that he told tho “5* wt" T"^ 
of the change. Colter also States that ^ St°Pped
told the parties served of the rh!n Cannot say if he
think they were dealing with Hope’ and^f ^ migkt 
there was anything to show them ?th d ^ S° far M
with Hope. He admits, all that SdW°1d b! ^
to change the tickets or the posters There J °" 
of a change in any of the posters except one' eV‘dence 
court by the plaintiff and stated b^Lim Jha t 
obtamed from Colter, and it does not apZf L been

Z
-w v *d"" ■«**
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and-to repeat the service when unsuccessful, and of the 
danger of making customers afraid that such arrangements 
might not be respected upon a change of ownership.

There was no agreement between Hope and the plaintiff 
as to what should be done in cases of this kind.

The horse was used with two mares in the country on 
the 21st June, and with two others in the city on the 23rd 
June.

Costello places the time when he first learned of the 
transfer at the 23rd July. Up to that time he made his 
charges against Hope, and these vi%e paid by the plaintiff 
after the seizure and the interpleader proceedings in order 
to get possession of the horse, as Costello refused to give 
up the animal without'payment.

0'Neill States that Colter told him of the change of 
ownership, but that he cannot say whether this was in May 
or June or at the same time that he heard of the seizure.

Several’ other partiés with whom tlfe horse was put up 
were called. Of these all but one denied hearing of the 
change of ownership, and one States that he was told of it 
by a neighbour, that he thinks this was in June, but at any 
rate it was before the end of the

The plaintiff States that he did not know until about the 
end of Jofy what wages Colter was getting from Hope. 
Colter States that he was engaged for the season, which 
was to end 9th July, for $100, and that he continued on 
after that date without any further agreement with the 
plaintiff.

The plaintiff claims to have made some payments to 
Colter, and to have furnished him with money for small 
expenses connected with the horse.

There being no formal bill of sale or other written 
transfer of the property in the horse, the onus is upom the 
plaintiff to establish the sale, the delivery, and an actual 
and Continued change of possession of the animal.

The transaction is a most suspicious one, and I have 
hesitated somewhat as to whether I ought to hold it to 
have been a real and bona fide sale. However, both Hope
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it is supported by Cpstello’s claim to hold the animal until 
paid for keeping it, and the plaintiffs submission to that 
claim. The services of the horse were obtained by two 
parties on the 23rd. The inference which I make from the 
evidence is that this occurred bétween the arrival of the 
horse in Winnipeg and the meeting of the plaintiff and 
Colter in the evening of the 23rd. It was not until that 
evening that the plaintiff and Colter made any agreement 
by which the latter became the plaintiffs servant., It 
could only be on Colter’s taking out the hojrse in that 

" capacity, the next morning, that there was 
any kind to the plaintiff.

As to what constitutes an immediate delivery under this 
Act, there are no decisions of this Court to determine; 
but in several cases in the Courts of Ontario are found 
decisions or judicial remarks upon the similar statute of 
that Province, which may be considered with advantage.

In Frazer v. Lazier, 9 U. C. R. 679, Chief Justice 
Robinson appears to have thought that the grantee should 
go into possession at the time of the execution of the 
instrument of transfer.

In Ontario Bank v. Wilcox, 43 U. C. R. 489, Wilson, 
J., said that the words of the Act, “ seem to require that 
the change of possession, as well as the delivery of the 
goods, should immediately accompany the mortgage.”

In Haight v. Munro, 9 U. C. C. P. 462, delivery was not 
made at the time of the execution of the transfer, because 
the goods were at a distance and could not be then actually 
delivered; but the delivery was made as soon as it could 
be conveniently done thereafter, and this was held sufficient. 
Dräper, C.J., said, “I think immediate delivery means 
delivery as quickly as the nature of the case admits of .
. . . . that it is a question of fact not exclusively 
depending on there having been some interval of time 
between the signing of the instrument of sale and the 
actually being possessed.”

In McMaster v. Garland, 8 A. R. 5, Spragge, C.J., 
said, “ In getting at the meaning of the words of the Act,
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These last two sets of remarks 
the statute appear to me to interpret 

pioperly, an<^ leave the ouestinn tr. u

Taken as a q^ioloffactj cannoffind in this in^nce ' 

that there was an .mmediate delivery. Hope made none-

delive^ ThePaher giVing f authori<y to makeelivery. The horse was then only a few miles from
lnnipeg, and it would not have been difficult orexpensive 

to msure the order reaching the servant on the dayo hs 
bei^g g,ven or on the next day. In the '
horse was being given food and shelter 
and on the faith of his 
circumstances

f

meantime the 
on Hope’s credit 

ownership. More than that the

«, ,.s “r,” zwhich Hope would be bound to give the future setices
°f t ' r°rse’ :lnd ** no Pr°vision was made for the 
plamtiff furmshmg them. In such a case, it appears to 
that the utmost expedition was required to ohr • 
“immediate delivery" Then „„ i to obtiun 
horse to Winnipeg, he was not a’t on^erT" 

expense was incurred for his maintenance ’ 
credit and on the faith of hi: 
were made in Hope’s 
services of the animal.

Upon the question of change of possession, I find that 
Colter actually ceased to be the servant of Hope and 
b ca,ne the servant of the plaintiff on the evening rf X

3rd June, and took out and cared for the horse in that
capacity on and after the 24th Tune I find ,,
same principle as that on which I find the fact oHhere

were
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but further 
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ownership, and further contracts 
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1S93. being an actual sale to,, the plaintiff. The plainti 
Judgmcnt. Colter swear to the circumstances, and I cannot say that 
Killam, j. ^ *lave more than a suspicion arising from the unusual 

nature of the transaction to weigh against their evidenqfe.
As Wilson, C.J., said in McMaster v. Garland, 31 U. C. 

C. P. 329, “ When the possession is changed, it does not 
require to be given personally to a creditdr, purchaser or 
mortgagee; it may equally be given to a trustee or bailee 
for him." It was, as I find, given to the plaintifTs servant, 
which was equivalent to giving it to the plaintifif himself 

However, I cannot find that the change was made known, 
either to the public generally or to those having dealings 
with Hope or in respept of the horse. I do find that it 
was not intended to be made known. Even if the plaintiff 
did give to Colter the instructions of which he spealcs he 
was properly induced by the advice of Colter to leave’the 
matter in his hands.

Notwithstanding Colter’s statement of what he told 
0’Neil, I am not, in view of some of his other statements 
satisfied that he told even him until after the seizure. 
thmk that it was made known to no one until long after 
the defendanfs execution reached the SherifTs hands and 
probably not until after the seizure. The only explicit 
statement of Colter upon this point relätes to his telling 
0’Neil, and it is not clear that this was before the 
execution reached the Sheriffs hands. So far, then as this 
question of secrecy is concerned, I find it as a fact and that 
it was mtentional; but I do not think that, in view of the 
reason given by Colter, I can hold that this was done with 
fraudulent intent, unless that very reason can be said to be 
founded on such an intent towards customers. I do not 
find it to have been so.

Now, I fully agree with the strongest remarks found in 
the reports as to one great object of the statute being to 
prevent secret transfers and the giving of credit on the faith 
of apparent ownership of goods not belonging to the 
custodian. See Heward v. Mitchell, 10 U. C. R. 535. 
Wilson v. Kerr, 17 U. C. R. 168:

and
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1893. R. 14. He there said, referring to Parkes v. St. George, 
Judgment. “I expressed my opinion in that case that, although a 
KillÄm, J. Sirantcc could not by any actj of his own in seizing the 

goods give himself a better

1
I;

e than he had under his 
deed, yet the grantor might by making a delivery which 
would operate as a conveyance of goods capable of 
passing at law by delivery effectually cure a prior defective 
conveyance.”

In Ontario Bank v. Wilcox, 43 U. C. R. 489, Wilson, 
J., said, “If immediate possession be not taken, the 
mortgagor may obtain credit as the owner of the goods, 
and if the mortgagee can, just before- the sheriff seizes, 
take the goods under his mortgage, all the mischief is 
done which it was the purpose of the statute to put an end 
to.”

4

r<
v.
5
C
of

¥
m.
thi
ch
tra

The English decisions to which Mr. Justice Burton refers 
were under the Act 17 & 18 Vic. c. 36, which avoided the 
bill of sale only so far as regarded chattels in the 
possession or apparent possession of the grantor at the 
time of his becoming bankrupt or filing a petition in 
insolvency or executing an assignment for the benefit of 
his creditors, or of the execution of process against him.

I quite agree that our Act should be deemed to avoid 
the sale or mortgage only as against creditors having, by 
execution or otherwise, but for such sale or mortgage, 
some lien on or interest in the goods, and that until such lien 
or interest attachés the Act does not prevent a free disposal of 
the goods. I also agree that probably one object which 
legislators had in view was that attributed by Mr. Justice 
Burton, the freeing of sheriffs and creditors from the 
difliculty raised by the apparent possession of goods. 
This was apparently regarded by Wilson, J., in Doyle v. 
Lasher, 16 U. C. C. P. 263, as an important object.

Under the Act, 13 Eliz. c. 5, the retention by a 
transferor of the possession of the transferred property 
was usually a badge of fraud. It was, I conceive, largely 
out of this doctrine that such enactments as the Bills of 
Sales Acts in Upper Canada and this Province arose.
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obtain immediate dclivery, it was no fault of ,Hope’s. 
Hope was bound to do no more after that, except to abstain 
from preventing delivery. He could have refused to make 
any further transfer for the purpose of perfecting the 
plaintifTs title, or he might have insisted on a further 
consideration for giving such. The servant had no 
authority to do more than carry out the sale which Hope 
had already made. His subsequent delivery of the horse 
to, or receipt of it for, the plaintiff, could not amount to a 
new conveyance by Hope. The plaintifTs possession was 
founded on the sale of the 20th June. On the 29th June, 
when the defendanfs execution reached the SherifTs hands, 
that sale was void as against the defendants because of its 
not having been accoihpanied by an immediate delivery, 
and the possession of the plaintiff could not avail to give 
him a title which the sale did not give as against the 
defendant in the issue.

I shall, therefore, enter a verdict for the defendant.

Verdict for defendant.

THE MANITOBA REPORTS.88
V

1893. 
Judgment. 

Killam, J.

Fi

In
l
1

ii

In

lt

P>
A fa

of

T
mac
tion
goo<
Wes

TI
on w 
that

Th
J-

D'Ey
4 Ch.
454; 1 

R. 2i 

Moon



F

\ I

VOL. 9. SUN LIFE ASSURANCE CO. V. TAVLOR. 89
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Sun Life- Assurance Company

Before Killam, J.

a«d Execution cr,dHor~I„„rplc„Jer_
tr macnmery part of realty.

v. Tavlor.

Fixlitrt: Machinery—Mortgagte 
Question wheth

- «■-purpose of a manufaciuring husiness for UicMhl M *" ,h= 

and to which it is devoted, bccome part of l,e freehoH lstocc"Pied. 
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nf chatteis, no, wi,hs,and ing tbat ^
process in the manufacture which the freehold is devoted “
lth"bg by C,T affixCd lhe Mdi-g only, and ' 
machine except by being placed close agalnst i, is 
machine at all, and is not sufficient, in itself 
of the realty.

Longbottom v.

Argued : 19th October, 1892.
Decided : 7th January, 1893.

This was an interpleader issue as to the title to . •
-1" £2*."«“ ™:

tion issued by the defendants
goods and chatteis of certain 
Western Woollen Mills Co.

TwhicPh1hneIrticlePany da‘med 38 of the lands
which the artides in question were situated, contending

nxtures and part of the realty.
The facts sufficiently appiear from the judgment.
/ 5. Hough for plaintiffs, cited the following cases •_

JCZ m eg7' L-R' 3 396' Astburyl R
4 Ch. 630; Metropolitan Counties &c. Society v Brown 26 K

K.. 280 (g.), Reg. v. Whceler, 6 Mod 187 ■ Hz,/,,,,/^7 = » * s. », ZJtti

not affixed to the 
an affixing of the 

to make the machine a part

Berry, L. R. 5 Q. B. ,23, followed.

Statement.

in the issue, against the 
persons trading as The

on
that they were

c



VOL. 9.90 THE MANITOBA REPORTS. 1

p. 21; Holland v. Hodgson, L. R. 7 C. P. 328; Adamson v. 
Argument. Mcllvanie, 3 M. R. 29; Dickson v. Hunter, 29 Gr. 73; 

Keefer v. Merrill, 0 A. R. 121; Chidleyv. Churchwardens of 
West Ham, 32 L. T. N. S. 486; Rex vfjnest, 7A.&E. 951; 
Rex v. Birmingham & Staffordshire Gas Light Co., 6 A. & 
E. 634; Reg. v. Haslam, 17 Q. B. 220; Staley v. Castleton,
5 B. & S. 505; Harter v. Salford, 6 B. & S. 591; Stevens 
v. Barfoot, 13 A. R. 369; Dewar v. Mallory, 26 Gr. 621; 
Carscallen v. Moodie, 15 U. C. R. 304; Hellawell v. Eastwood,
6 Ex. 312; Mather v. Fraser, 2 K. & J. 536; 2 Sm. L. C. 191, 
192; Canada Permanent v. Merchants Bank, 3 M. R. 285; 
Tur ner v. Cameron, L. R. 5 Q. B. 306.
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Fixtures, p. 56; Minnesota Co. v. St. Paul Co., 2 Wall. 609 ; 
Adamson v. Mcllvanie, 3 M. R. 285; Rogers v. Ontario 
Bank, 21 O. R. 416; Chidley v. Churchwardens of West 
Ham, 32 L. T. N. S. 486; Haley v. Hammersley, 3 
D. F. & J. 587; Walmsley v. Moore, 7 C. B. N. S. 115; Ex 
parte Montgomery and Bristow, In Re McKibbin, 4 Ir. Ch. 
N. S. 520, cited in Brown on Fixtures, 130; Waterous 
Engine Works Co. v. Henry, 2 M. R. 169.

Killam, J.—In the year 1883, one George Reid, being 
the owner in fee simple of these lands, applied to the 
plaintiff Company for a loan of $1,500, to be secured by 
mortgage of the property. The application was made on 
a printed form used in the loaning businejss of the Company, 
anjj gave separately the values and cost of the land and 
the buildings thereon, without specific reference to the 
machinery. Accompanying the application is a report of 
the £ompany’s valuator, giving separate val nations of land 
and buildings, again without Specific reference to machinery, 
The building was then used for the purposes of the manu- 
facture of woollen fabrics of some kind, and contained 
machinery and appliances suitable for the purpose, similar 
to the most of those now in question. There is Åo evidence 
of the cost of the buildings alone> or of their separate 
values at the time of the application, which would aid one
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f g®gC °f the land would c°ver permanent machinery 

re ymg UP°" thls adv‘ce he appears to liave considered
cfnd H°me rrt'°n’ at any rate' of the machinery was in- 
cluded m the security. He States, however, that thére 
was always a question in his mind about the 
and that the bill of sale 
caution to settle

pay an

machinery, 
given merely; by way of pre- 

any question that might arise, and 
g-ven after the solicitors had again advised that it 
unnecessary The recital in the instrument is that the 
mortgagor had agreed to give « further and more complete
immedTatél °f the mortga^ forbearing to
Tcurit ' ThPreSS and t0 f°reclose their present 

security. This mortgage was filed in the proper Countv
Court Office, but the filing was never renewed, and no 
claim is now made by the plaintiff under it 

A few days after the giving of the chattel mortgage 
Reid assigned for the benefit of his creditors. This 
assignment covered both real and personal property in 
such general terms as to aflford no evidence of what 
deemed to come within either class 

About a year later Reid's assignee conveyed to Louis 
La Fianchise and William L. Tait, for an expressed
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1893. consideration of $600, all his interest in certain lands in the 
Judgment. Town of St. Boniface, “ being all the land, and that certain
Killam, J.

s

building and premises known as the St. Boniface Woollen 
Mills,” (describing by metes and bounds the lands 
mortgaged to the plaintiff.) The conveyance was in the 
ordinary form usually termed a “ quit claim deed,” but 
was expressed to be made subject to the plaintifTs mortgage 
and to another mortgage to Messrs. Thibaudeau Bros. & 
Co. There were added a covenant by the purchasers to pay 

' up overdue interest on these mortgages and to indemnify 
their grantor against them, and also a covenant of the 
purchasers to immediately put improvements upon the said 
mill and premises to tljie value of $1000. The terms of the 
mortgage to Thibaudeau Bros. & Co. do not appear.

Some three months thereafter
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one Bailey conveyed to 

Tait, by a deed of conveyance in the ordinary statutory 
short form, his (Bailey’s) interest in land and building by 
the same description as in the conveyance to Tait and La 
Franchise, with the addition of the words, “ together with 
all the buildings, improvements, plant, machinery and stock 
in trade, and goods and chattels, rights and assets therein 
and thereon, or in connection with the said milling 
business.” The nature of Bailey’s interest in the property

lan
of i
Mic
the
best
Stej
exar
sum
Gilri
payii
Thib 
Tait 
leave 
May. 
to pa; 
and s 
they 1

does not appear.
Then, on the 30th January, 1890, La Franchise, for the 

expressed consideration of $1, conveyed to Tait all his 
interest in the property by the same description as in the 
conveyance to Tait and himself.

Tait, and presumably La Franchise with him, took 
possession of the premises and continued thereon for some 
years, the business of manufacturing wéollen goods, the 
machinery and appliances apparently remaining on the 
premises. There is no evidence to show whether Tait and 
his co-purchaser gave any further consideration than the 
$600 for the land, building, machinery and appliances, 
or how they acquired the machinery and appliances. Nor 
is anything shown to account for their covenant to make 
improvements, or whether they did so, or, if so, whether
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1893. in the rate of interest on the plaintiff’s mortgage. In doing 
Judgment. this, they represented that they intended to expend a 

Killam, J. c°nsidcrable sum in repairs and improvements to both 
buildings and machinery, and that it would be of advantage 
to the plaintiff Company to have this done and the mill 
again put in operation, The proposed reduction was made 
in the rate of interest and the Stephensons completed their 
purchase, acquired possession, made improvements in 
building and machinery, adding some new pieces of 
machinery, and ran the mill for a considerable time, 
carrying on therein, in partnership with the other judgment 
debtors, under the style of The Western Woollen Mills Co., 
the business of manufacturing blänkets, tweed cloths, yam 
and other woollen goods, and also of carding wool for 
customers. They entered into no covenant or agreement 
with the plaintiff to pay off its mortgage.

Gilroy States that the Stephensons were to expend $1000 
or $1200 in improvements and to put the property in first 
class order for a woollen mill, that he had many 
tions with the Stephensons in which the matter was always 
discussed on the basis of the plaintiff having security upon 
the whole property, that after the purchase John 
A. Stephenson pointed out improvements made by himself 
and brother and claimed that they had.expended 
than they had stipulated for in making the mill ready for 
effective work. Gilroy also States that he had had 
conversations with Tait, in which Tait admitted and it
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always understood that the property covered by the 
plaintifTs mortgage comprised the mill and the larger 
portion of the machinery.

The Stephensons did expend money in repairs and 
improvements both in the building and in the machinery, 
and they added new machinery, but there is no evidence of 
the amount expended on the building and of that expended 
on the machinery.

The building of itself is now, apparently, of little value. 
It does not appear to have been constructed expressly for 
use as a woollen mill, although it has been devoted to that

Of
of the 
as sir 
chattel 
roll cai 
way, e: 
the sh; 
weight 
narrow 
acquire<



VOL. 9. SUN LIFE ASSURANCB CO.
V. TAVLOR. 96

appear that there are nyTrchitocturaj0"' “ W°Uld "0t *»93.
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1893. find that it is aflfixed to the building otherwise than by the 
Judgment. belts which supply the motive power. A broad loom is 

fastened to the floor by screws and bolts, and by nails 
through wooden connections. A spinning jack is partly 
fastened to the floor, and is partly movable, running on a 
track fastened to the floor. About a yarn twister and a 
cropping machine, the evidence is somewhat contradictory. 
If there is any fastening of the former, it is merely by a 
board nailed to the roof of the building and to the upper 
side of the machine for the purpose of holding a spool. I 
cannot find these articles to be aflfifced in fact. A fulling 
mill was built inside the building, and is apparently a 
permanent fixture, almqst an integral part of the building. 
A warper is not fastened in any way. It is a movable 
tnachine, running on wheels upon an iron track which is 
fastened to the floor. The track is of strips of iron 
rounded on top, and the wheels are curved to fit the iron. 
I find that the track is no part of the machine, although 
the machine is built for running upon such a track. A 
broad teasel gig is said by one witness to be fastened to the 
floor by a standard or upright piece of board or timber, and 
by another witness to have no fastening except cleats which 
keep it in place. About a wool scouring vat, there is no 
evidence of fastening. jA water tank has no fastening, except 
the piping running into and out of it. A screw press rests 
on blocks in the floor, and is supported or kept in place by 

# braces nailed to it and, to the floor above it. The plates 
and papers would atppear to be really portions of the 
machine. Similarly the loom supplies, headles, reeds, and 
beams would appear to be portions of the looms, and 
to go with them.

It appears that all of these machines were necessary to 
the business carried on by the Stephensons; although 
separate machines completed independently separate 
processes of the manufacture, some machines completed 
diflerent articles of manufacture and were unnecessary to 
the manufacture of other articles.

Some of the machines could be removed from the
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Southampton Dock Company, 14 Q. B. 587; Tyne Boiler 
Works Co. v. Overseers of Longbenton, 18 Q. B. D. 81.

Nor do 1 think that the execution of the bill of sale 
shows that these pieces of machinery had been, and were 
still regarded as retaining the character of, individual 
chattels. That instrument was drawn at the instance of 
the plaintifTs manager, to prevent any such difficulty as 
has now arisen, and it appears to me that it would be un- 
safe to rely upon it as showing either that the machinery 
was considered to be chattel property, or that it had, or 
had not, been intended to be covered by the previous mort- 
gage. The mortgage^’s agent asked for this additional 
security. It does not appear whether or not he com- 
municated to the mortgagor his belief or his doubts about 
the machinery. Although only a few days elapsed there- 
after before the mortgagor assigned, yet he may then have 
hoped to find a way out of his difficulties. The mortgage 
was apparently prepared by the mortgagee’s solicitors, and 
I suppose that the mortgagor was satisfied to give it for 
the purpose of gaining time from that creditor.

On the other hand, it appears to me that the decision in 
Longbottom v. Berry determines quite as clearly that, in the 
absence of evidence of a contrary intention, similar pieces 
of machinery standing on the freehold, but not affixed to it 
except by the leathern bands communicating to them 
motive power, retain the character of chattels, notwith- 
standing that the work done by them is an essential process 
in the manufacture to which the freehold is thus devoted. 
There the case was just as strong for finding the loom 
machine and the beaming frame to be parts of the realty| 
as it is in the present instance for finding thi carding 
engines to be so. \

In Keeftr v. Merrill, 6 A. R., at p. 132, Mr. Justice 
Burton is reported as saying, “ I think it impossible to hold 
that the mere circumstance of the machines being brought 
upon the land by the owner of the freehold raises a 
presumption that he intended them to become a part of the 
realty; although the slightest annexation might raise a
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presumption that he intended 
make them a

to improve the land, and 
, - . ,„Q Permanent accession to the freehold.”
And at p. 139, Mr. Justice Patterson is reported, after 
referrmg to the cases of stone wallS, rail fences and 
sculptured figures or vases forming part of the architectural 
des,gn of a mansion, to have said, “ I am not aware of any 
case m wh.ch artides unattached to the realty and merely 
standing upon it have been held to lose their character of 
chattels, unless they are of the classes deseribed 
which a chattel such

*893.
Judgment. 

Killam, J.

, or in
as a machine complete in itself, or 

even complete as a machine though receiving motive 
power by a connection by a belt or pipe with some other 
machine, has been held to belong to the realty, merely 
ecause used in a building where a manufacture for which 

the machine was adapted was carried 
contrary to such a contention are numerous. Neither
1 any S0Und princiP,e il makes a difference
whether the building was erected for the 
particular manufacture, 
else.”

on. Decisions
can

purpose of the 
somethingor was once used for

I agree entirely with the expressions thus cited. The 
decisions m Crawford v. Findlay, 18 Gr. 51, Dickson v. 
Hunter, 29 Gr. 73, and Adamson v. Mcllvanie, 3 M. R. 29 
were based on special circumstances not now presenting

After referrmg to some cases of constructive annexation, he 
says, (p. 127), ‘ To these, may be added as coming within 
the same pnnciple, in the case ofa deed or mortgage ofa 
manufactory, that portion of the machinery of such manu- 
factory, whether the same be fast or loose, which is essential 
to the operation of the fixed machinery and intended to be 
used as part ofit, and without which it would be useless, and 
the building no manufactory at all." I am not sure whether 
this 18 intended to apply to independent machines
on separate processes necessary to the completion oMhe 
product of the factoryt Ifso, I do notthink that, what

ever
\
\
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1

1893. a Court of Appcal may find, I am at liberty to follow it 
Judgme^t. As I have said, I think that I am bound by the decision in 
K,lu-, J. Longbottom v. Berry to hold otherwise. But the language 

isapphcable and to that extent I adopt it, to such a 
machine as the spinning jack, which is 
in two portions, and to the plates and 
with the screw press.

I am unable to find 
either an
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machine though 
papers which go

one
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la
ncUpon the evidence of Mr. Gilroy 

agreement, on the part of Reid, Tait or the 
Stephensons, that any portion of the machinery should 
become a part of the realty or be charged with the plain- 
tifT s mortgage, or an admission that it had so become 

The references to the conversations are very loose and 
general. Gilroy himself claims to have had, throughout, 
an opinion that some portion of the machinery was subject 
to the mortgage. His understanding at the time of the
::l° ra-r“n' aS Wel1 as his su>>sequent recol- 
,, , of' would be influenced by this vicw. On the

other hand, he does not himself appear to have considered 
that all machinery was part of the property subject to the 

or gage on the realty, and these conversations can hardly 
be considered as admissions that every artide was so 

Then, the Mil of sale is no unimportant element in a con- 
sideration of the effect of these conversations. At the 
time of the transfer to Tait, that bill of sale was an existing 
security, unless void as preferential. Under the recent 
decision of this Court in Roffv. Krecker, 8 M R 230 i 
ceased to be valid as against either Tait or the Stephensons 
at the expiration of two years from its filing, even though 
each of them had actual notice of its existence. Whether 
hey knew of ,t, or of its filing, or of its not having been 

re-filed, does not appear; but theymay have known of it 
and may have supposed it to be a valid and subsisting 
security by re-filmg or otherwise, and if, in the belief tha! 
it was so, they spoke of the machinery as subject to a 
mortgage m favor of the plaintiff, they could not now be 
prevented from disputing this, or from claiming that the 
machinery was not part of the freehold.
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*893. go to the plaintiff. I find a verdict for the defendants as to 
Judgment. the three carding engfnes, the cushion roll carding engine, 
Killah, j. thc narrow loom on the upper fioor of the building, the’ 

yam twister, the cropping machine, the furnace and fans, 
the warper, the broad teasel gig, the blänket scouring vat 
and rollers, the wool scouring vat, the dye tubs, the water 
tank, the loom supplies, headles, reeds and beams, and for 
the plaintiff as to the other goods in question.
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• Bcfore Tavlor, C.J.
Judgment debior—Examination of—Retum by Sheriff ncccssary before 

order made.

A judgment debtor is not examinable until the judgment ereditor has 
placed a fi. fa. in the Sheriffs hands, and it has either been retumed 
nulla bona, or the Sheriff has notiiied the judgment ereditor, tilat, if 
called upon to retum the executionj such would be his retum. ’ ' ’

and
appli
there
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him t 
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Ontario Bank v. Tremttm, 13 P. R. 422, followed.
Argued : 2nd October, 1893.
Decided : 5th October, 1893.

This was an appeal from an order of the Referee, made 
under R. S. M. c. 1, s. 64, requiring the defendant to attend 
and be examined as a 
and effeets.

The aflfidavit upon which the original summons 
obtained, made by one of the plaintiffs, set out that on the 
5th September 1893, they recovered a judgment against 
the defendant for $707 and placed an execution in the 
Sheriff s hands; that at the time they did so there were in
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making in all *5,901* ttaT on"* ^t'^ i" amomta 
the executions then in his h September, under

'goods and chatterof V a ' ** Sheriff sold ‘he 

$5000 orthereabouts; and thaiaTththercfrom

realIZed by the Sheriff The affidavit the 
informed by the Sheriff that he can find 
and chattels of the said defend 
of which he

'*93.
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no other goods 
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against th ‘he executions
agamst the defendant, and that he ,
money on the executions u- u make no more
the allegation that the pla.ntiff ii' ?nduding with

"pon the Sheriff a notice That" 2 “t,0nhad served 
execution priority over two of the of Cf™ed for their 
and claiming that the proceeds of the ^ eXecutions- 
applied in payment of thdf th goods se,2ed be

wh,ch they claimed priority- that the Sh Tw°“S OVer 
and held in his hands ! > had retained
execution in full; and that the 7^" the P,aintiffs'
him that the Sheriff could not e?.Uty Sherlff had informed
or any other than a special retuTn 6 VT™ °f bona 
order had been applied for ‘ 30 interPleader
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in his hands

A. Haggcrt for plaintiffs.
Hon. J. D. Cameron for defend

nomade until after the writ of eLcdLnlT h'13101" be 
nulla bona by the Sheriff nr *• i *.u o, 38 ^een rcturned 
ifpressed for a return hemustso f M h™ed that 
the other hand contend that all° they^n
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i«93- has been issued and what proccedings, if any, have been 
judgment. taken to make the money under it.

Tavlor, C.J.
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The case of Ontario Bank v. Trowern, 13 P. R. 422, in 
which MacMahon, ]., held, that a judgment debtor is ’ 
examinable until the judgment creditor has placed a fi. fa. 
in the Sheriff s hands, and it has either been returned nulla 
bona, or the Sheriff has notified the judgment creditor, that if 
called upon to retum the execution, such would be his 
retum, was remarked upon. It

not

was said, that the early 
referred to by the learned judge do not show that to 

have been the practice. In Irvine v. Mercer, 3 C. L. J. O. 
S. 49, where the plaintifTs affidavit was merely that he had 
recovered a judgment which remained wholly unsatisfied, 
Richards, J., refused an order saying that the affidavit 
should have shown that some attempt had been made to 
make the money by execution.' In Smith v. 'McGill, 3 C. 
L. J. O. S. 134, the affidavit stated that judgment had been 
obtained, and that it remained unsatisfied, except as to part 
made by the Sheriff under execution, and the report says 
that Richards, J., refused a summons, on account of the 
insufficiency of the affidavit, which should have shown that 
the balancé cannot be obtained by execution or otherwise 
in the ordinary way, as for instance that the Sheriff has 
returned nulla bona, or something to the like effect, and 
should also have specified what efforts have been made, if 
any, to make the amount from defendant.

In Carter v. Carry, 3 C. L. J. O. S. 49, in which the same 
learned Judge refused to make an order ex parte, the 
affidavit did State that the Sheriff had made a return of no 
goods.

There can be no doubt, however, that, as I remarked in 
Re Bishop Engraving and Printing Co.,antep. 62, the practice 
has always been as stated by MacMahon, ]., in Ontario Bank 
v. Trowern.
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But it was further urged by the plaintiffs in support of 
their contention, that before the passing of the C. L. P. Act, 
17 & 18 Vic. c. 125, s. 60, a judgment creditor could file a 
bill in equity for discovery in aid of an execution, and that
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on such abill he had only to allege and prove the issue ,
of execution Inthis connection two cases were cited —'

layl0r' 6 VCS' 788 i and Smith v. /-furst W 
Ha _ 3°. No doubt that is a good test of what a judgmentTAVLO,l,C J' 
creditor should have to prove on applying for an order to 
examine, for the provisions of the C. L. P. Act as to disrn 
ery, were mtroduced to do away with the tedious and

I have examined the twocases cited) and a „umber f
othersand they are all cases whereeitherajudgment creditor
IvaUUabIe°f heem “ incUmbrance 50 a= to render property 
available for his execut.on, or cases in which he soueht
iscovery and also relief against some fraudulent transaction 

of the judgment debtor. Now, as I pointed outSS 
v Chamiefs 3 M. R. 645, a judgment creditor seekin jt 
set aside a fraudulent transaction of the debtor is not ore
remeedies0mThCkmg he haS exhausted his legal
remed,es. The reason for requiring him to show that he
th S reC0V?re Judgment and issued execution, is said to be 
Aat until execution is issued the creditor’s title is 
mcomplete or as it is said in Mitford on PUading, p 149 

The ered,tor must show that he has proceededat law to 
Ihe extern necessary to give him a good title "

Mountford v. Taylor, 6 Ves. 788, was a case in which 
judgment creditor who hadsued out writs of his
b,11 for the discovery of freehold estates, charg.W that the 
efendant had, upon his election as a member of Parliament

weTsfo qUalifiåati0n’and if the eStates =°mposing i 

quahfication, and an answer to the rest of the°bil7 but the
demurrerwasoverrukdbe^us6^^^ dj(J ^ m™
the charge that the lands had been conveyed away without 
consideration. In Sptith v. Hur st 10 Ha 30 th •

Zrl’ The7^^ganddefeatingthedefendants 
ditors. The bill filed a few days after the
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1893. judgment,did notallege that an elegit had issued.and relief was
Judgmcm refused as to the freehold estates because the plaintifTs title 

TaylÖk, c [,was incomplete, he not being entitled to the aid of the 
Court against these until the expiration of a year from the 
time of entering up his judgment. He was, however, 
given relief against the personal and leasehold estates, 
the bill alleging that the Sheriff would, in consequence of 
the deed impeached, make a return of nulla bona.

In Taylor v. Hill, 1 Eq. Ca. Abr. 132, pl. 15, the plaintiff 
who had judgment, b ut no execution, supposing that 
particular effects of the debtor were in the hands of the 
defendant brought hté bill for discovery of these. On a 
demurrer that no such bill would lie against the debtor 
himself, much less against a third person, Lord King 
agreed that it would not lie against the debtor, nor to have 
general discovery from a third person, but only for 
particular things as this bill was, so he overruled the 
demurrer.

Smithier v. Lewis, 1 Vem. 398, was 
plaintiff'alleged that defendant, to defraud plaintiff, had 
assigned his estate to trustees and lent money in the name 
of a friend, praying discovery and that this might be liableto 
the debt; a demurrer to the discovery was overruled. 
In Angell v. Dräper, 1 Vem. 398, the plaintiff having 
obtained judgment against J. S., filed his bill alleging that 
defendant on pretence of a debt due him, and to prevent 
plaintiff recovering his debt, had got goods of J. S. in his 
hands, and praying relief and discovery, a demurrer 
allowed because plaintiff should have sued out execution 
before filing his bill. In King v. Marissal, 3 Atk. 192, the 
judgment dreditor after obtaining judgment and issuing 
execution filed a bill alleging that the debtor to defeat the 
verdict had conveyed all his effects to the deféndant by way 
of mortgage, and prayed to have the conveyance set aside as 
fraudulent, or that in case anything was really due, she 
might be permitted to redeem. As the defendanfs answer 
was only as to his belief with what view the debtor 
executed the deed, Lord Hardwicke, saying that he should
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have been interrogated more particularly was of onininn 
t at the plaintiff could carry it no further than to redeem —'
and decreed accordingly. In Shirley v. Watts, 3 Atk 20o’ J“'— 
a judgment creditor who had not taken out execution' filed
, b' V°,?deem the defendant. a mortgagee of leaseholds 
but the Master of the Rolls dismissed the bill because till 
executmn the plaintiff had no lien on the leasehold estate 

The statement in Mitford on Pleading, p. 149 that it is 
not necessary for the plaintiff to
bni!Sh°f °CCUrS in 3 Para8raph which refers to
“ ^ ™

I have found no reported case on a bill brought solely
LordNottinPlT ^ °f T eXecution- but a decision of 
Lord Not mgham m such a case is referred to in Balch v

aTTLe , t ThC C3SC dted is stated thereas a case m wh.ch “Lord Nottingham held that 
one who had a judgment, and had lodged a fini 
fttctas m the Sheriffs hands, to which nulla bona 
returned, might afterwards bring a bill against the 
efendant, or any other, to discover any of the goods or

aZtth of the defendant, and by that means to
affect the same; but he must first go as far as he can at law 
by dellvehng the wnt offierifacks, and getting it returned^
pih” “-8*1™ «•.f t,

The statutory examination is 
understood, should not be lightly 
brother Killam said in Fergu 
“The examination is

procure returns to the

was

one which I have always 
resorted to. As my 

v. Chambre, 3 M. R. 574, 
, , , very extensive and could bé

warranted only by necessity for its use.” Here the Sheriff 
cannot make a return of nulla bona, for he has in his hands 
sufficient money to pay the plaintiffs’ claim in full If 
the.r contention as to priority is sustained upon the trial of

W ‘'"“t’ y Wi“ bC P3id and aatisfied.ir5 18 an abso,ute necessity for a return from
not t the h an order for examination can be made or 
not, in the absence of any special reasons the making ofan

son
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1893. order in this case might well have been delayed and should 
Judgment. have been delayed until the issue has been disposed of.

In my opinion the rule is as laid down in Ontario hank 
v. Trowcrn, that a judgment debtor is not examinable until 
the judgment creditor has placed a fi. fa. in the Sheriffs 
hands, and it has either been retumed ntäla bom, or the 
Sheriff has notified the judgment creditor, that if called 
upon to return the execution such would be his retum. If 
ever this rule is departed from, and I doubt if it should 
ever be so, it should be only under most exceptional cir- 
cumstances.

The present appeal is1 allowed with costs, and the original 
summons in Chambers dismissed with costs. The costs 
should be set off pro tanto against the amount due upon 
the judgment.

Tatia», C.j.
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Wyld v. Livingstone.

Before Killam, J. 

juagment taken out.
u-,c ,he indo,5ttr,hce':rc=fi„n;'judgrnt Wi" .

of dishonor was given to the dra iver or asn t“ ” f" alIeSatlol> Ihat notice 
tke giving of such notice. ’ nt of the facfs excusing

In an action on

The indonement on a writ cannot be amended by striki
ng out objectionable 
n taken out, in order

Akgued : 6th July, ,893. 
Dkcided •• 241b August, 1893.

(m part,) as foliowsspecially endorsed,
Statement.

'Äisrcvr.* “ ■1*- ■- *- *-«To int. at 6% from due date to this date ..................................
lo protest fees on above ..........................................
To,r; of.ch:quc. ^ ^
To goods sold and deld by p]ffs. todéftsN. |......................

J- S. Hough for plaintiffs. \

320.39
2'3
3-25

320.39
4.24

H- E- Crawford (or defendant.
cJm^r/for^S ‘t™ °ne P"ticu'ar.th=

to defts.,” the indorsemcnt s L ^ by
wi* the decis

2»Sh'rÄi.1 dishonor », tUKETsST ' —

opinion as to the claims for protest fees n exf‘ess no 
of the abbreviations. P «*., or as to the effect
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It has been suggested that the Indorsement might now 
be amended by striking out the objectionable particulars, 
but in view of the decisions in Gurnty v. Small, [1891] 2 
Q. B. 584, and Paxton v, Baird, [1893] 1 Q. B. 139, I do 
not think that this can be done after a summons for final 
judgment in order to support the summons.

The appeal must be allowed and the summons before the 
Referee discharged, with costs of the original application, 
which I fix at $5. I allow no costs of the appeal, as it is 
admitted that the objections were not taken before the 
Referee.

"«93-

Judgment. 

Killam, J.
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Macakthur v. Leckie.

Before TaYLO», C.J., Dubuc AND Bain JJ.

Contracl of sale—Construction of covenants—Whether defendent or 
indefendent.

An agreement for sale contained the following provision; “Ihe said party of
doth covenant, promise and 

agree to and with the said party of the first part, his heirs, . . . . that
heorthey shall and will well and truly pay or cause to be paid the said party 

the said sum of money, together with

thesecond part, for himsclf,

of the first part
the interest thereon, on the days and times and manner above mentioned, 
and also shall and will pay and discharge all taxes, .......
In consideration whertof and on payment of the said sum of money with 
interest as aforesaid and in manner aforesaid, the said party of the first 
part doth covenant, promise and agree to and with the said party of the 
second part to convey and assure or cause to be conveyed and assured to the 
said party of the second part, his heirs and assigns 
pieces or parcell of land 
pennit the said party of the second part, his heirs and assigns, to occupy 
and cnjoy the same until default,” &c. Then followed a provision that

the said
and shall and will suffer and
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wcre P“”«u^/m,d!.ThTpl!i°UffL“hniln,a and ‘h*' unle« «*

•nd ,11 payments made were be förfel,ed'""'" °"

property agreed to be sold, ** “ven,nl, ,0 Con,,y ,he
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payments 
tbe lands ,s93

^aa-—.
' glven thtgreatcst weioht.

" : l°th May, 1893,
1 21,1 July, 1893.

and interest, °f *U50
absolute one for payment and th J .l * C0Venant to be an 
The defendant pleaded three nio t" "T^ was overdue. 
demurred. All ofthepleas showed th l ^ the plaintiff

“i"
purchase of the former certainl u', ^ lattcr to
‘be price or sum of e^entndr J"^!3^5 "at and 
money of Canada, payable in mann T*' d°llars-,awful 
t,mes hereinafter mentioned, that is to °" ^ days and 

on the execution of th, ° Say —one ‘hird part
equal half-yearly instalment^T"15’ u"d the ba,ance

together with interest onthfinnn-H .the date bereof,

each instalment at the rate of e,Vht PnnC'paI paTable with 
Then the instrument proceeded “ N *** CCnt per annum ” 
between the parties aforesaid inma^nlr fö!l X 3greed 
to say: The said party 0f th " T"8, that is
defendant) "for himsel(" «dJu SCCOnd Part.” (the

- «L‘ztr.h«s

m lhc wording of
Akgukd

Djecidbd

This

was set

thereof 
in two

.
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1893. the said land may be rated or charged after this date. In 
Statement. consideration whereof and on payment of the said sunt of 

money with interest, as aforesaid and in manner aforesaid, 
the said party of the first part doth .... covenant, 
promise and agree to and with the said party of the 
second part to convey and assure or cause to be conveyed 
and assur ed to the said party of the second part, his heirs 

the said pieces or parcels of
land.......................and shall and will suffer and permit
the said party of the second part, his heirs and assigns to 
occupy and énjoy the same until default,” &c. Then 
followed a provision that time was to be of the essence of the 
contract.and that unless the payments were punctually made, 
the plaintiff might re-enter on and re-sell the lands and all 
payments were to be forfeited.

The first of the pleas dem ur red to alleged that “ the 
plaintiff had not, at the date of the said agreement, nor had 
he at any time afterzvards nor hath he now a good iitle " to 
the lands, “nor any right or title to convey the same!'

The second and third of these pleas were pleaded only as 
to $383.33, and interest of the moneys claimed, and were 
intended to answer the claim for the last instalment only- 
The first of them denied any tender of a conveyance, and 
the second that tiie plaintiff was ready and willing to 
convey according to the terms of the agreement.

The demurrer was heard by Killam, J., who entered 
judgment for the plaintiff.

The defendant then applied to the Full Court to reverse 
this decision, and to have the demurrer of the plaintiff 
struck out or overru^ed.

/. 5. Ewarty Q.C., for the defendant. It is quite clear 
that if a day be fixed for conveyance and the same day be 
fixed for payment, the promises are dependent; Goodisson v. 
Nuttn, 4 T. R. 761 ; Glazebrook v. Woodrow, 8 T. R. 370. 

6 It was originally held that if a time were fixed for payment, 
and none for conveyance the purchaser must pay without 
getting conveyance; Pordage v. Cole, 1 Wms. Saund. 319;

1
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Witks v. Smith, 10 M. & W ,u. , .
case, where a time was fly,,t e ’ thouSh- m the conversc 
payment, the vehdor cou,d J 7"”’3nd "0ne f°' 
readiness and willingness to con° Wltilout alkging
East, 619. The later n, ■ Vey ’ ^eard v. Wadham, 1

Moore, 4 H. & N 500 M°n mdePenden‘J ifa*, v. 
102; Sugden's V.lp ’  ̂ « A. R

thesecases for the addition of Ae wordT'• on" ‘S ^
does not postpone the time for „„„ ™ ’ Payment/
for the sale of lands the con veyance. “ In contracts 
Payment of the»urclT*™* ^ ^ ^ 
concurrent and dependent acts ”TTa ^ Presumptively 
and "iH so be held unless Ahere t ** 567 i
expression to the contrarv ,4 S°me ver^ definite 
and see JZ & p oe™”*,0" Cont™K '282, 3;
%<v. ri^l SaTk m M 7 V'&P- 1086.:

cTs6 E*»»' i
a a ■ ’ Ay"'to' v- >m-, L.R2CPW å P'

v. Pickenng, 8 Times T p 7o«. e. ‘ “ u F-448; Sroro»
cited to the contrary are distinmi' T w’529’ S81‘ Decisions 
6 C. B. 103, on the ground that^h1ereat>lle ?‘C^er V' 
the abstract might have falle a e time for delivering 
the three cases of Mattock v" *7 / \ t,me for dell’very; 
Sibthorpe v. 3Ex 825. ^ A' & & 50;
UX.C.P.238,tur„;po„thifth;tatnJ“' V' DaUa*> 11

conveyance, but “for the puVchase / ^"^“"^fonthe 
agreementto purchase. The cases of ^ me3nt f°r the 
12 A- & E. N. S. 960; Folkard 7M, 7 r'
470, show merely that “0„ ” \ ' L' R' 8 C. P.
circumstances mean “after” 77 ^77™ necessary ‘

*893-

Argument.
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1893. told. In Armstrong v. Augtr, 21 O. R. 98, the payments 
Argument. were ‘n sums too trifling to make any one of them dependent 

upon conveyance. McCrae v. Backer, 9 O. R. 1, was 
decided on the faith of McDonald v. Murray, 2 O. R. 578, 
which was afterwards overruled in 11 A. R. 102. In Wilson v. 
Wittrock, 19 U. C, R. 891, Robinson, C.J., admitted that there 
were some cases and many dicta in our favor, but thought 
that the four cases he cited bound him; none of these 
cases were however in point. For analogous cases he cited fate 
v. Meek, 8 Taunt. 279; Bankart v. Bowers, L. R. 1 t. P- 
484,9; Woods v. Matheson, 8 M. R. 158. That the money is 
payable in instalments can make no difference in the 
meaning of the words “ on paymeht,” vendor will convey. 
In Thompson v. Brunskäl, 7 Gr. 542, the payments were by 
instalments, but the V. C. had no doubt that the promises 
were dependent. It is argued that as the purchaser trusted 
the vendor in making the first two payments, it is easy to 
understand that he was willing to trust him for the third. 
But there was no trusting at all. If the vendor had title 
the purchaser could at once register his agreement and 
bind it. If there was no title, purchaser could rescind at any 
time. Noble v. Edwardes, 5 Ch. D. 393; Weston v. Savage, 
10 Ch. D. 736; Brewer v. Broadwood, 22 Ch. D. 105; Ellis 
v. Rogers, 29 Ch. D. 661; Wylson v. Dunn, 34 Ch. D. 577. 
If there was title, but also encumbrances, the purchaser 
could pay his money into court. Thompson v. Brunskill, 7 
Gr. 542; Wardell v. Trenworth, 24 Gr. 465; Cameron v. Carter, 
9 O. R. 426; Armstrong v. Anger, 21 O. R. 98; Greenwood 
v. Tumer, 64 L. T. N. S. 261. That the vendor might 
“ cause to be cpnveyed,” would give him no more time 
t han if he werfe to convey himself. The whole contract 
shows that it was a case in which the vendor was the 
owner, and the conveyance from others was meant for 
paying off encumbrances, or the like.
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T. H. Gilmour, for plaintiff. The agreement as set out in 
the second plea sustains the count; it is the usual form of 
count for a covenant, The agreement is to sell for $1150,
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542. The words, " cause ^ v-frunskUl, 7 Gr.
v. Edwardes, 5 Ch D 393 ,C°?Veyed’' are wanting. 
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Argument.

co venan ts of the purchaser to pay, and of the v T“Ve
CONum;rus*uZeitL°VmmPendentCOVenantS'

are to 
or one

“Ästfr-wi'have been laid down which were nft '”lSCttled' Rules
or only partially followed • the form^f fr°m
partieular words used in hem hl [ T1*8 and the
special, and sometimes different ■ T 660 dlscussed. and 
given according to thetSL^"terpretati°"s ^ha- been
case. The standard ru.eS^V'r!rS!tnCeS °f
intention of the parties as far as J ?WCd ,S that

ÄS! Stli *■-*-. s t.
dependent or independent and tW *! covenants be

There is certainly some confusion in th K , C°ntract 
subject, some of the older case, LniL to °" ^

°f “■ »8- i.ds.-d™, LlLTZ

the

greatest
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real sense of the parties, and the true justice of the

v

I1893-

Judgment. 

Dubuc, J.

cause.”
But there, very often the difficulty arises. What did the 

parties really intend ? This must be determined by giving 
to the words used in the covenant, the legal interpretation 
adopfed and followed by the courts in construing similar or 
analogous covenants.

In the agreement in question herein, the covenant of the 
defendant to pay or cause to be paid the "purchase money, 
is first stated in plain terms. Then comes the covenant of 
the plaintiff, commencing: “ In consideration whereof and 
on payment of the said sum of money,” &c, the 
plaintiff covenants to convey 
cynveyed and assureS, &c. 
heard the demurrer in the first instance, after reviewing a 
great many authorities bearing on the question, came to 
the conclusion that the above were independent covenants, 
and that the defendant was bound on his own covenant, to 
pay the purchase money, before the plaintiff could be 
compelled, on his covenant, to convey the property 
agreed to be sold.

If the transaction which the agreement is evidencing 
considered in itself, independently of any legal or
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was
technical bearing, it would seem natural to hold that the 
payment of the purchase money by the purchaser, and the 
conveyance by the vendor should be made simultaneously. 
And, looking to the matter in that light, if I were to follow 
my own personal view of it, I would be disposed to 
consider the covenants as dependent on each other. But 
agreements of that nature, with practically the same 
covenants and similar words in said covenants, have 
received a legal construction by judicial decisions, and 
have acquired a technical meaning.

On the authorities quoted and diseussed by my 
brother Killam, and particularly on Pordagc v. Cole, 1 
Saund. 320; Wilks v. Smith, 10 M. & W. 355; Sibthorp v. 
Brunei, 3 Ex. 826; Tisdale v. Dallas, il U. C. C. P. 238 ; 
McCrae v. Backer, 9 0.R.1; Armstrong v. Anger, 21 O.

I
\
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1893. we have been referred to, I have not found one in vvhich 
Judgment. the wording of the agrfeement was at all the same as in the 

agreement liere.
From a careful consideration of the terms of this 

agreement, and after referring to a large number of cases, 
my brother Killam came to the conclusion that the 
intention expressed was that the defendant bound himself 
absolutely to make the payments on the days specified, and 
that the plaintifif was not bound to be ready to complete 
the conveyance until a reasonable time after the payment 
of the last instalment of purchase money. I think the 
learned Judge was not justified in reading the words, 
“ heirs and assigns," in (he plaintifTs covenant to convey 
“ to the party of the second part, his heirs and assigns," as 
“ heirs or assignsfor, as the words stand in the 
agreement, they have an obviouä and.natural meaning as 
limiting the estate that the vendor is to convey. But for 
the other reasons stated in the judgment, I am inclined to 
think, that, having regard only to the wording of the 
agreement, I ivould come to the same conclusiofi that the 
learned Judge did.

We are not, however, without authority that this is the
In Wilson v.proper interpretation of this agreement.

Wittrock, 19 U. C. R. 395, the 'covenant of the defendant 
Wittrock for the payment of the purchase money in three 
instalments was in the same form as the defendant’s
covenant here, the last payment falling due on the 12th of 
January, 1859, Then followed the plaintifTs covenant for 
conveyance, worded exactly as is the plaintifTs covenant 
here, except that the conveyance was to be to him, his 
heirs or assigns; and after the words, “ by a good and 
sufficient deed in fee simple,” there were added the words, 
“ as per abstraet of title, to be furnished by the said Wilson 
within a reasonable time before the 12th day of January, 
1859.” In all other respeets, the agreement seems to have 
been in the same form as the one before us. The a.ction 
was brought by Wilson on the 23rd of February, 1859, for 
the recovery of the last instalment of purchase money.
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within a reasonable time ivr hl?d the abstract of title 
that on that day the defendanTT IT ^ mentioned. and 
plaintiff to pay^him thesåkf1^^1^61? t °d 0^er®d to the

then furnish the abstract and executea 6 W°U,d
land, which the plaintiff reZ , , a conveyance of the
Issue havingbeen joined onth 1 ^ neg,ected to do.

1 averdictto be enteredf0" ti'“ P?'■ Richards’ J-. »iwted 

/ °P,mon of the Court and the Subj’ect to the
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the manner aforesaid,’ that is, on the day set.” Then the1893-
Judgmeni. learned Chief Justice refers to four English cases which, he 

says, are all inconsistent with the conclusion that the

ot

co
deBaim, J.

defendant’s covenant to pay the purchase money was not an 
absolute and independent covenant. These cases, however, 
all tum on the terms of the agreements in question in 
them, and they are scarcely as directly in point as one 
might suppose them to be from the reference to them in 
the judgment.

Wilson v. Wittrock, does not seem to have been referred 
to in either of the subsequent cases of Tisdalc V. Dallas, 11 
U. C. C. P. 228, or McCrae v. Backer, 9 O. R. 1, but the 
decisions in both these cases tend to confirm the view that 
the defendanfs covenant is an absolute one.

The agreement here is in a form that has been in 
common.use in Ontario for many years, and the form has 
been commonly used in this Province, very much because 
it was used in Ontario. The decisions of the Ontario

if
wh
is 1

agi
def

1
be ;

1

courts as regards its construction are, therefore, entitled to 
peculiar weight.

If the covenant to pay the purchase money is an 
independent one, the plea alleging want of title in the 
plaintiff cannot, it would seem, be an answer at law to the 
action; and if the defendant is entitled to any relief on 
this ground, he would have to seek it through an equitable 
plea. In Wi/ks v. Smith, 10 M. & W. 355, where the 
defendant had demurred to the declaration because it did 
not allege that the plaintiff had a title to the land and 
willing and ready to convey, Parke, B., said, “ I think 
that it is no objection that he has not averred that he had 
a title to the land. . . . The consideration for the
defendants paying the interest is the plaintiffs undertaking 
to sell the land, not the actual sale of it. . . . The
plaintiff is not bound to do anything before the money is 
paid."

By demurring to the pleas in which the agreement is set 
out, the plaintiff admits that the agreement set out is the 
One on which he sues,; and the defendant takes the further
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defect is only in matter of form"6 ^ 1 think the
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Tavlor, C.J., concurred.
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application dismissed with costs.
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Application dismissed with costs.
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Infant Action for maintenance

Action for maintenance of infant rw a . 
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X
The defendanfs wife having died, the plaintifFs wifetook 

Suicment. charge of the infant daughter of the defendant, when she 
was one month old, and kept her over three years. After 
the child was returned to her father, the plaintiff brought 
this action for the maintenance of the child.

There was no express contract that the defendant was to 
pay for the maintenance of the child, the question was 
whether an implied agreement had been established, or 
could be inferred from the facts and circumstances of the 
case.

The defendant contended that the plaintifHs wife, who was 
his sister, adopted the child and never intended to 
charge for her keep. From the evidence it appeared that 
when the defendanfs wife died, the defendant asked his 
sister, the plaintifTs wife, to take charge of the child, until 
the coming of a female relative of his, who was expected 
in five or six weeks. The relative did not come and 
nothing more was said at the time. When the child was 
about nine months old, the plaintiff’s wife spoke of sending 
her to her father. The defendant then called and said she 
need not send her home, that he did not want her. The 
question of adoption of the child was not mentioned until 
June 1892, when the child )yas about two years and nine or 
ten months old. The plaintiff then told the defendant that 
he must pay for the keeping of the child. He demanded 
$400 if the child was to return to her father; or $200, and 
hewould then adoptthe child. The defendant refused to accede 
to either demand. The evidence did not show that prévious 
to that occasion there was any mention or intimation that 
the plaintiff or his wife intended to adopt the child; and 
the contention of the defendant as to the adoption of the 
child, was not sustained.

The case was tried at the assizes at Portage la Prairie, 
before Taylor, C.J., without a jury, when a verdict was 
entered for the plaintiff for $225.

The defendant then moved before the Full Court, 
pursuant to leave reserved at the trial, that the verdict for 
he plaintiff be set aside, and that instead thereof a verdict
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the ground that there was no e‘'veen the parties, 
between the plaintiff and H1P a r evldence of a contract
was in any way liable to the Stiff S *thedefendant 
were excessive. P ntlM. the damages awarded
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Abinger says at p. 486: “In point^of I M' W'’ Lord

ÄasiS"or an 
moral 

children, a

may



\t

i 24 vol. 9.

sometimes warrant the inference that a contract for the 
Judgment. infant's necessaries is.sanctioned by the father; so zealous 

is the Court to enforce a moral obligation whereverit can.” 
In the case of Mortimore v. Wright, the son was within 
one month of twenty-one years.

Simpson on Infants, 2nd ed. says at page 174: “If the father 
know that a child is incurring debt for necessaries, there 
may be evidence for the jury that it is by his authority. 
Thus in two cases where the father knew that an infant 
child was maintained by a third person, he has been held 
liable."

The present case is very different from these cases where 
the son has himself purchased goods which were considered 
necessaries. The defendant not only knew that his infant 
child was cared for by the plaintiff’s wife, but had requested 
her to do so. As to the first request, if the defendant had 
taken the child back after five or six weeks, as he intimated 
that he would do, the circumstances under which the 
plaintiffs wife had taken the infant would justify the 
inference that she did not expect to be paid for the keeping. 
But, after that period was expired, the child was left with 
her, and the defendant could not expect that she would 
keep the child for years without any remuneration. If 
there was no formal promise to pay, by the defendant, there 
was no formal promise to keep the child without remuner
ation ; and as there was a request, an agreement to pay 
should be implied.

The verdict should be affirmed, and the application 
refused with costs.

THE MANITOBA REPORTS.

■893-
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Killam, J.—I agree entirely with the contention on the 
part of the defendant, that the plaintiffs claim depends 
upon contract, express or implied, and that none such is to 
be implied from the mere fact of the maintenance by 
person of the child of another.

Here, the plaintiffs wife took the child at the express 
request of the defendant; and it is admitted that if she had 
been a stranger to the defendant, a contract to pay for the cai e

one
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_ It was at the defendanfs request that Mrs. Munro first - 

Judgment. took, and afterwards, when she spoke of sending the child 
Ba,n,j. home. continued to keep it. If Mrs. Munro's evidence is 

credited, it is impossible that the defendant could 
beiieved, as he says he did, that when she first

•893-

havc
took the

child she adopted the child then and there," and his 
subsequent conduct seems to have been inconsistent with 
his havi ng thought that she had adopted the child and that he 

relieved from further responsibility for it. Neither the 
plaintififnor his wife were under any obligation to be at the 
expense and trouble of keeping the defendanfs child for 
him ; and as Lord Esher, M. R., said in Ex parte Ford, 16 
Q. B. D. 305, “whenever circumstances arise in the 
ordinary business of life in which if two persons were 
ordinanly honest and careful, the one of them would make 
a promise to the other.it may properly be inferred that both of 
them understood thatsuch a promise was given and accept- 
ed." The learnedChief-Justice who tried the case.and who was 
in the best position to j udge as to thecredibility of the witness- 
es and the effect of their evidence,has drawn the inference.and 
as it is an mference that may reasonably be drawn from the 
evidence, his decision I think, should be aflirmed. 
amendment to the Q. B. Act in 55 Vi

/
was

A

Ar
The

. . „ c. c. 8, s. 1, (M. 1892.)
requiresthe Court to act upon its own view of what the evi- 
denceproves.butin cases of this sort,theCourt cannotdo other 
wise I think, than recognize that the trial Judge had an 
advantage over it in arriving at a correct estimate of the 
value and effect of the evidence, and give this fact due 
weight in forming its own judgment of what the evidence 
proves.
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not in any way 
unreasonable, according to the evidence, and I think the 
defendanfs application must be dismissed with costs.

Application dismissed with costs.
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Ady v. Harris. 
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1893- perty. They desired to pay debts and conveyed for that 
Argument, purpose. Mortgage company was paid out of stock.

Transaction was for Value and she undertook to pay 
mortgage. Transaction properly stated in deed. Fact of 
husband living with wife farm and doing some work 
does not make property his. Dominion Savings Co. v. Kilroy . 
14 0. R. 468; 15 A. R. 487. Here wife managed whole 
business. If property vested in wife proceeds belong to her 
unless contrary shewn. Wife says farm was managed by 
her, she looked after liabilities and paid them. Only 
mortgage they had was to Loan Company. Ady 
continued liable and wrote as debtor. Wife shows she 
hired all help and paid them. All household debts hers 
except Mtinro’s, and she dif] not know how this kept. All 
moneys received by her and disbursed by her. Husband 
retained no proceeds. Were no representations of 
ship. Ady bought binder without wife's knowledge, or 
consent and on his own account. She allowed him for 
cutting. Binder bought for use. on other farms. Ingram 
v. Taylor, 7 A. R. 216.

on

owner-

J. H. Munson for defendant. Assuming that the title to 
the land h^d been acquired bona fide by the wife, the crops 
are not the fruit of her separate dealings. Lett v. Com- 
mercial Bemk, 24 U. C. R. 552; Harrison v. Douglass, 40 U. 
C. R. 410; Méakin v. Samson, 28 U. C. C. P. 355; Irwin 
v. Maughan, 26 U. C. C. P. 455; Totten v. Douglas, 15 Gr. 
126. The transfer of the land was void as in fraud of 
creditors.

(
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Ingram v. Taylor, 46 U. C. R. 52; 7 A. R. 
216*went on the ground that it was quite apparent the land 
was given the wife advisedly and publicly, and 
known to be her own property. 
credit was given on the faith of belief in the husband's 
ownership. The origin of the business was a fraud and 
the conveyance would be set aside as such. Ady was in 
difficulties. His wife says the conveyance to her was for 
the purpose of preserving the farm. The farm and imple- 
ments were really the husband’s. The repairs totheim- 
plements were paid by the husband, and so far as could be
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.893. Thomas Ady wrote a letter to the manager ofthe Companyat 
Judgment. Wmmpeg, asking to have the, land transferred to his wife 
Killam, J. r*f>bt away, enclosing $5. This amount was handed 0VCrto the Company’s solicitors, who prepared a deed of 

conveyance of the land from Thomas Ady to one Walter 
Jackson, a clerk in the employ of the solicitors, to the usé 
of the wife and her heirs, and this deed was executed by 
Thomas Ady and Wgistered shortly afterward. The deed 
is expressed to be made in consideration of the wife 
assummg a mortgage then existing against the lands and 
of the sum of $200 paid by Mrs. to Mr. Ady, and to be 
“ subject to the mortgage hereinbefore referred to from the 
party of the first part to The North British Canadian 
Investment Company,” byt it/contained 
payment of the mortgage moneys. The letter and the 
circumstances of the drawing of the deed 
extent to corroborate the statements of Mr. and Mrs. Ady 
as to the object of the transfer.

The $200 mentioned in the

<
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puiconveyance was never paid 

except to the Loan Company, and it appears that it was never 
intended that it should be otherwise paid. It is doubtful 
whether all was paid ont of the proceeds of the 
though some portion appears to have. been so.

she
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help
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cattle, 
Nothing

whatever was paid until December, 1887, and, then only 
$100. In March 1888, $50 more were paid and in 
November, 1888, another sum of $150, which I should 
judge to have been realized on a mortgage of the land 

At the time of the transfef Thomas Ady was in 
pecumary diffieulties and was being pressed by creditors. 
At that time the market value of-the land was not greater 
than the amount due on the mortgage, and it is probable 
that on a forced sale the mortgagees would have been 
unable to realize the whole debt.

The plaintiff States that she manages and Controls the 
farm; that a hired man and her husband do the work of the 
farm; that she hires and pays the hired man who is kept 
only in spring and fall, the husband doing the work at 
other times; that only one is kept, except one spring when
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P<ough, a matter about which sh ,husband where to 
previously did not consult !, ’ fated’ her husband 
furnished her with the^eedW^ ^ husbaad

returnedthesame quantityto himinthefal,year ^ ^
Th.s last statement was made in 

*ther auspicious, and is not^me/byT" ^

The husband stotes that after the y 
blacksmith shop, though 
bellows, and that after the 
much as

was
>893.

Judgmcnt. 
Killam, j.

the farm to 
that she 
implements■t

was
e husband, 

transfer he put 
before he had' 
transfer he did

that he and his wife talked ov S“PerV,Slon over the farm ; 
sowing, which headmits they'haV^ouX^ °f 

transfer he handed

up a 
an anvil and
not work so

done; that after the sometimes
to his wife the



. w\

132 THE MANiTOBA REPORTS. VOL. 9,

— ■ ?,r°TeLdS of the grain' though he had previously been in 
Judgment. the habit of keeping th

After the transfer Thomas Ady wrote to the Loan 
Company a number of letters transmitting money or asking 
for time. In these he wrote as for himself and as jf the 
land and the crops were his. own. These letters 
were written by direction of Mrs. Ady. He bought 
on his own credit, twine for binding the grain and 
■mplements for use on the farm, and gave his notes 
therefor Mrs. Ady says that she directed her husband 
to buy the twine. The accounts for necessaries with one 
atUeast of the merchants who supplied them were kept in 
thejhusband’s name.

In 1888, Thomas Ady mortgaged the land 
Thompson, but a 
was
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tr,-em.
tr;Killam, J,
TI
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forn
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to Elizabeth
subsequent mortgage to Mrs. Thomps 

made by the wife to secure 
November, 1888,

not
on tran.

same sum. In Ifan agreement wa made in writing 
between Thomas Ady and the Loan Company for an 
extension of the time for payment of the original mortgage 
and a reduction of the rate of interest, Mrs. Ady not being 
named as a party to the instrument.

The judgment, to enforce whicli the goods in question 

were seized, was recovered upon promissory notes of 
Thomas Ady given in 1891 for a binder, a plough, binding 
twine and some repairs to machinery.

The binder, the plaintiff claims, was bought by her 
husband on his own accouijt. She states that he used it but a 
day and a half

occu
even
nots
expri
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her land and that she paid him for that'' 
rk. The plough, apparently, the plaintiff does not claim. 

What was done with the twine does not appear. I assume 
that it was used on the Ady farm. Thomas Ady gave to 
the defendant Company a mortgage ort some "horses to 
secure the price of the binder, but he claims that he told 
the agent when he did so that the horses belonged to his 
wife. The wife says he told her of this. The agent says 
that Ady made no such statement and that he trusted Ady 
as the appafent owner of the land.

I incline to think that the proper inference respecting the

on
wo
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— pn<QOQe Cr°ps * So’ also- in Par ente au v. Harris, 3 M 

Judgment. K- 329, where the evidence showed that the husband 
Killam, j. carrying on the fartning work on his wife’s land, it 

held that the c rops were his.
On the other hand, in Ingram v. Taylor, 46 U. C. R. 52, 

7 A. R. 216, where there was evidence that the farm- 
mg business was carried on largely by hired help 
and was mtended to be the wife’s, the land being hers al- 
though the husband did some portion of the farm work, 

held that the crops belonged to the wife as being the 
issues and profits of the land, and that the question of 
separate business did not arise.

vor.
»893.

was rese
was

it was

So far as the last mentioned case can be considered as 
parallel with the presept, it öccurs to me % observe that 
it is hardly correct to speak of these crops as being wholly 
the issues and profits of the land. — 
proceeds of the husband's labor and management of the 
farming business, and, to that extent, property received 
trom the husband and not protected by the statute

Now, it appears to me that, where the husband osten- 
sibly carnes on upon the land of his wife the work of 
farming, it should be presumed, in the absence of evidence 
to the contrary, that his wife allows him the use of her 
land for the purpose and that the crops are his, and that 
where, as in the present case, he does the work, with the 
assistance at times of a hired man, the onus is upon the 
wife, notwithstanding her ownership of the land to estab 
Iish that the husband is her 
ness really hers. 
established to be hers.

It appears to me, also, that such evidence as is here pre
sented, not corroborated by independent evidence, and con- 
tradicted by the independent and written evidence, so far 
as it goes, ought not to be taken as sufficient to establish that 
the farming business was carried on by the wife, although 
if the onus of establishing this were not upon the wife I 
could not find that it was shown that it was the business 
of the husband.
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verdict for the plaintiff
Verdict for defendant.

\ enter a
Judgment. 

Killam, J.

Carscaden v. Philion. 

Tavlor, C.J., Kii.lam and Bain jj
JVextfriend-~

Of propert,P worth moreThat doub"”^ waTn" W‘,SSh°'V" t0 be Poss=»ed 

roal estate heavily eneumbered and “* , ”“essary. bot it consisted of
b°,h Wndsof P'°

of the nature of the 
Held, also, that

as next friend should be refused 
property.

a next friend should, at least, be shown 
property as w„„,d former,y, bad be 

abroad, have relieved him

on the ground

to be possessed of 
a plaintift resident 

necessity of giving security forfrom the

Argued 4th May, 1893. 
Decided : 27th May, 1B93.
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__ A- Haggart for plaintiffs, appellants. The motion for
Argument, appointment of next friend is improperly framed. It is 

made by petitioner. It should have been by next friend 
on behalf of petitioner. Leggo's Forms, 440-442; Pearse 
v.Cole, 16 Jur. 214; Ontario Bank v. Smith, 6 M. R. 600; Mc- 
Micken v. Ontario Bank, 5 M. R. 152; Cooney v. Girvin, 1 Ch. 
Ch., 94. Proposed next friend is insufficient.1 Referee 
decided on that ground. The only evidence as to the 
sufficiency is an affidavit of next friend and cross-examina- 
tion thereon. The only länd owned by Sheppard is in the 
name of himself and his

1893- prove 
allege 
propo 
doublc 
of the 

The 
in Wii 

' has be 
been 1; 
an inct 
11450, 
costs, r 
by thei 
should, 
such pr 
resident 
giving i 
Ontario 
Sfencer 
Ch 29t 
Swinbou 
of unin 
going sc 
anincun 
incuir.br; 
more th 
remains .

And tl 
by Sliepp 
Property 
because t 

•Saleable a 
the risk o 
proceedin 
R. 147, bj 

j udgment 
The per 

horses, wa

son. He has only an undivided 
one-half interest therein. The land is also subject to a 
lien for unpaid purchase money and before costs could be 
realized the encumbpnce might have to be paid. The land 
owned is the residence of Sheppard, and consequently ex- 
empt under Manitoba statutes. Ontario Bank v. McMicken, 
7 M. R.,203; Osborne v. Inkster, 4 M. R., 399. The ex
amination of Sheppard shows that he is an obligor on a 
bond to the Crown for #2,000 for carrying mails. In Eng
land and Ontario, bonds to the Crown, unless registered as 
provided by statute, are of no more effect than bonds be- 
tween subjects. In Manitoba they have their old time force 
and virtue.

■

.
N. F. Hagel, Q. C., for the petitioner. 1 & 2 Vic., c. 

110, made registration of bond necessary, to be a lien 
land. The question of sufficiency of next friend is the 
test. Stövel v. Cole, 3 Ch. Ch., 421. Here Sheppard 
that he is solvenf, that he has $600 over and above ex- 
emptions. The residence and land are not exempt because 
they are partnership property and as such are personalty. 
The affidavit and cross

on

swears

examination show that Sheppard 
has his plant and that his receipts from the Government 
amount to $3,848 a year. He and his son do the work. 
He has an indemnity by chattel mortgage from the 
petitioner.

Tavlor, C.J.—(After stating the facts,) Stövel v. Coles, 
3 Ch. Ch. 421, is relied on as stating what must bei

ilå-
ii
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proycd. tiut there, after deducting fifty per cent for 
alleged over valuation, the uncontradicted e^dence of the 
proposed next fnend showed him still worth more than JUd£!cnL'

ouble what was necessary. In the present caseit is the nature Tavl°*-c-J. 
of the property, rather than the value, that is object onab,e

.‘»KÄÄ5SÄ2,.

b, ,b,"::zby t “ ” * «» 4 

fxu' ■ «'«■ g^griv^iy,

s,7,T“c LTTs7,“*™™-^=^"
Ch 296.
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a lot

1
costs,

1

; Ganson v. Finch, S Ch. 
In England also it may be inferred from

of unincumbere<Tproperty ^ neclia^ ‘bTZZ" 

going so far as to say that in no case will prbperty subject to 
anmcumbrance be deemed sufficient, certUy it must beän
incumbrance of small åmount Here tl/ b "
more than three fifths of the 
remains a charge upon the property

because the interest of a tenant in ■

proceedings. It was so held in fr °tIler exPensive
R 147 h„ iu 7, eldln Htggms v. Manninr 6 P 

by the Referee in Chambers in Ontario 
judgment was affirmed by Strong, V. C. on appeåi 

The personal property which Sheppard 
horses, wagons and harness, &c.,
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1893. he owns only in partnership with his son. Now, all that 
Judgment. could be seized and sold under an execution against him, 

Tayio», C.j.would be his unascertained interest in the partnership, ä 
most unsaleable commodity. To realize that interest, 
whatever it may be, a suit in equity would be necessary 
and an interest in an estate which has to be administered 
by the Court will not be regarded as security. Strong, V. 

* C., so held, affirming an order of the keferee in Wilson v. 
Wilson, 6 P. R. 152.

The proposed next friend is not shown to be possessed 
of any property other than the lot of which he is a tenant 
in common, and the personal property in which he has an 
interest as a partner. He is therefore possessed of 
property which can be held to qualify him to be the next 
friend of a married woman.

The objection was also taken, that Sheppard is a 
contractor with the Crown for carrying the mails, and 
having as such given a bond for the performance of his 
contract, is a Crown debtor and therefore not a sufficient 
next friend. I do not think it is necessary to dispose of 
this objection. The exact position in this Province, of a 
person who has given a bond to the Crown, and the rights 
of the Crown as to his property, would require some consid- 
eration. Besides, the bond is given, not to Her Majesty, 
but to the Postmaster General, and it may be a question, 
whether, under the provisions of The Post Office Act, R.S. 
C. c. 35, s. 116, the remedy, in case of default, is not merely 
by an ordinary action brought upon the bond in the 
of the Postmaster General. In Reg. v. McNabb, 30 U. C. 
R. 479, the bond was to Her Majesty.

On the ground, however, of the nature of the property, 
the appeal should in my opinion be allowed with costs, and 
the order of the Referee in Chamtiers restored.

The plaintiffs to have the costs of the original appeal.

Bain, J.—The object for which the next friend of a 
married woman is appointed is, that he may be answerable 
for the costs the defendant may become entitled to
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of thc CourtZ torrequ?rc'Sse rdeited ‘° ^ g'Ven'the Pract'oe ,S„ 

and, i„ analogy to th 7 ‘° amou"‘ °f $400; .
shewn to bea perU LPn e’JaneXtfriendshould be ’  ̂

available to the defendanfs proces" of T'^ ,°f Prr°P*rty’ ''
and above his just debts and all t t ! ' °f 8400

I quite acree tl.atthe »ET statutory exemptions■ •»-. »,,1^:*-;; «.» 

requirements of the rule MnnV „ "ext fr,end 
1400, but none of his oron '-*13- y he may be wortn o-

■ässE:

Killam, J,, concurred.
’ “o.
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over

meets the

with costs and

Appeal allowed. '

1

Rigby v. Reidle.

Before Bain, J.

-Domici,' ofd<f,näanl out ofjurisdi". 
Stnn“ »'*” juHtttctim.

Action on protnissory note-

n—Personal

“anitol»Baltho„Jtrcal?„Tacfcnnaro ^Th be s“ed"-=reon
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1893. there, but while in Manitoba temporarily, he was personally 
Statement. served with the writ of summons. No appearance was 

entered and the plaintiff obtained judgment by default.
The defendant afterwards came to reside in Manitoba, 

and finding the judgment entered against him, he moved 
to set it aside, on the ground that there was no cause of 
action in Manitoba at the time the suit was begnn, and the 
Court, therefore had no jurisdiction. The Referee dis
missed the application, and the defendant appealed to a 
Judge in Chambers.

G. A. Elliott for the plaintiff.
„ N. F. Hagel, Q. C., for the defendant.

THE MANITOBA REPORTS.
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Tues
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Plaint

Baij^ J-—The Referee was right, I tliink, in dismissing 
the application of tha defendant to set aside the judgment 
entered against him herein. The cause of the action may have 
arisen out of the jurisdiction, but an action on a promissory 
note is a transitory one, and it was quite competent for the 
plaintiff to bring an action on the note in this Court. Of 
course if the writ had been served on the defendant outside 
of the jurisdiction, the service would have been invalid, but 

^it appears that, although the ordinary domicile of the 
defendant was out of the jurisdiction, service of the writ 
was made on him personally when he happened to be 
within the jurisdiction. This personal service within the 
jurisdiction gave the Court complete jurisdiction in, the 
action, and the judgment entered in it is valid and binding 
on the defendant., See McKay v. Barber, 3 M. R. 41.

The application to reverse the order of the Referee must 
be dismissed with costs.
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WINNIPEG JEWELLERV
COMPANY V. PERRETT.

Before Tavlor, C.J.
Tuesday trial—p.™“rs of juig, sitting

t'M'a,'ion-Puymmlinll,cS' “‘‘'”‘-T'"*"
Declaration o„ the common 
Pleas i.

counts.
E-==pe as «o »42-,5, never indeb.ed andpaymen,

«ai*iESi”””2

Argued : 4th April, 1893 
Decjded .• 6th April, ,893.

The plaintiffs sued upon the m 
defendant pleaded, except as to $42 15 T°" 'T*'' the 
payment, and as to $42 15 tender h r " mdebted ._ 
int0 court; the piainti^^d t 'eaCtrandPa^ent 

accepting the money paid into °- ‘'epllcations, first, 
discharge of the causesof åctionTn “ Satisfactiön 

was paid in, and second tra, ■ respect of which it

Tuesday,'the 2^. bCf°re

to whether the tender was before

J S. Houg/*, for plaintiffs.

*' G. A. Miott, for defendant.
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1893- judgment, can be entered in this action upon the pleadings 
Judgment. as they stand, is not a matter for me to deal with.

Tavlor, C. J. I am sitting under the provisions of R.S.M. c. 36, s. 53, 
and this action has been entered for trial under s. 60. By 
that section I have, and can exercise the powers and 
authorities of a judge of Assize and Nisi Prius. Then 
here is a record brought before me, having on it an issue 
of tender or no tender, and that issue I am bound to try. 
A judge sitting at Nisi Prius is not the Court out of which 
the record proceeds,

V

Plaiidoes he represent the Court, he is 
only a commissioner, the instrument of the Court 
the issues raised, and these issues he is bound 
Wells v. Abrahams, L.R. 7 Q.B. 554.

On the issue raised,* I must find for the plaintiffs. 
action was begun on the 18th of July, 1892, and the 
evidence of tender leaves it quite uncertain whether it 
made upon the 18th or 19th, or it may even have been 
the 20th, the witness is not certain as to the day.
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COPELAND v. Hamilton.
Before Killam, j.
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■£* res'
connected with the unsoundness complaincd of.

Ineactionrr “■ *he s ortestimony upon the counterclaim, that he considered it 
desirable to submit the case to a jury. A, jury wasthen
eZenci l' "S* ^ C°nSent °f tIie I,artics'k »otes of the 
evidence already given were read to the jury, and further
evidence was given. The learned judge kft to the>f 
three spec.fic questions<1). as to the warranty, (2) as to 
hesoundness,(8),as to the difference in value bétween 

the horse as .t was, and as it would have lieen if sound 
The jury found thatthere was a warranty, ihat the horse 
was unsound and that,,his difference in value was »90 for

~ o.

some

I
I
l

s
w
d
ai

• d,/ Pitblado for plaintiff.

W. J. Coopcr for defendant.

Ti m. '•9B- & c- 259• and 4v.AMI, 10

thC P,ain‘iffit Was oontended that there 
could beno right ofaetion for breach of warranty as the 

. property had „ot passed to the defendant, and that thérefore 
sucl, a counter claim could not be set up; secondly, that the 

warranty and of the unsoundness was 
unsatisfaetory, and the verdict against the weight of evidence 

Upon the latter point, while to some extent 
the circumstances would seem to throw doubt ön the 
efendantsclaim there was evidence for the consideration 

of the jury and 1 am notina position to say that thev
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The first Rpi»t involves a question that has

pmperty passed Jhim.but it '

be entitled to

145

never yet ,8„.

was
for special damages.

In the present instance the agreement was one for the W
3 SpeC'fic amma1' 11 does not appear clearly 

durntg the

• ^ 
by an absolute agreement to seil it to the defendant
Payment therefor ? If both nf efendant uPon
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■•m- The warranty, if any, was of soundncss at the maldag 

Judgmeni. of the agreement, not at the date of the maturity of the 
Killa*. J. notc- By that time, even if alive, the animal might be 

worthless, or it might have recovered.
The unsoundness was such, according to the evidence of 

the defendant, as to impair the usefulncss of the horse 
from the time of its delivery to him. There 
immediate breach of the warranty and immediate damage 
to the defendant. Whether upon a dale or upon a bailment, 
these are not dccmed to be new brcaches of warranty, and 
new rights of action as often as damage results to the 
purchaser. In Battlty v. Faulkmr, 8 B. & Aid. 288, it 
held that the cause of action for breach df warranty on a 
sale of unascertained goods was complete upon delivery of 
thegoods, and that (he time for the purposes of the 
Statute of Limitations ran from that date, notwithstanding 
that the defect was not discovercd for long after, and 
although theclaim was in part, at least, for special damage 
subsequently incurred.

The principle of decision in such a ca se as this must be 
the same, whether the subject of the sale rcmains in 
existence or not. The defendant is absolutely bound upon 
his note. If the artide sold be wliolly destroyed, so as to 
be incapable of sale when the note is paid, the deferrtL... 
would suffer no further damage and then, according to the 
argument for the plaintiff, lie could never have 
action for the greater part of his claim. Even if, as in the 
Ontario cases, there were an express right to re-sell upon 
default and eredit the purchaser with the proceeds, these 
proceeds could not be expeeted to be as large as if the 
article wére as warranted.
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It appears to me that the reasonable view of such a
contraet is that the right of action arises at once, just as in 
case of the absolute sale of a specific article, and that the 
purchaser should recover as general damages, for the 
period of the bailment and for the proposed sale together, 
the same amount as if there were an immediate sale.

The consideration for the note is in part the bailment,
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and in part the promise of the vendor to sell. This latter 
promise is worth less than if the artide sold were as
Plaintiff' !° trCat the mattcr UP°" the principle of the 
plaintiffs contentton would seem to involve the hability of
the purchaser for the whole purchase money while 
precludmg him forever, in many instances, from a right to 
recover for defects warranted against.

I dismiss the appeal with

147

i«93- 
Judgment. 
Killam, J.

costs.

Appeal dis missed with costs.
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- 1 nternational &c. Corporation v. Great North West

Central Railway Company.

Before Taylo», C.J.
** ' -

catue of attion.
To a count on

•ct.on. There wa, „„ evidence that they ,cre „ntrM, P ™ °f 
HM, that the.e plca, could not be .truck out on the ground of embemnu

what was set up in the pleas,
Arouid : 5th June, 1893.
Drcidid

ment 
expense about 

gn country to mect, by wayof anticipation, 
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: I2th June, 1893.
Thisof the R r apPeal by the defendants from an order Stal

of the Referee, str.king out nine pleas filed by them 
to the first count of the declaration. That count ufas 
judgment recovered by the plaintiffs in England.
affid!vitaPP1rCatl°\bef0re the Referce was based on an 
aflidavit venfymg the pleadings and showing that the pleas
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1893. sought to be struck out were pleas which might have been 
»Memeni. pleaded in the original action in England.

C' P Wilson, for the plaintiflfs.

C. IV. Bradshatv, for the defendants.

The following cases were referred ta-.—Manning v 
Thompson, 17 U. C. C. P. 006; Me&s v. Prittie, 1 M. r' 
27; Gault v. McNabb. 1 M. R. 35 ; Woods v. Tets, 5 M. R. 
256; Fowler v. Vail, 27 U. C. C. P. 417,
British Linen Co. y. McEwan, 6 M. R„ 29ö!

vol. 9.•«

1,
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4 A. R 267; tl
R
cTaxlor, C.J.—The pleas are all pleas which might 

have been pleaded in England to the original cayse of action 
so they may, under section 39 of The Administration 
of Justice Act, be p/leaded now in this action. British 
Linen Co., v. ^cliwan, 8 M. R. 99. On what ground 
they were striick out by the Referee does not appear, 
but it is sought to support his order on the ground 
of embarrassment or delay. Shoyld they be struck

I

out on that ground ?
I do not think that, by the provi so at the end of 

39, it was meant to extend the powers of the Court as to 
striking out pleas. Apparently it was placed there only to 
prevent the argument being used that the Legislature 
having given a defendant the right to raise certain defences, 
the Court has no power over them. It enables the Court 
to exercise over pleas pleaded under that section, the same 
powers which it can exercise by virtue of the provisions of 
the Common Law Procedure Act.

The onus of proving these pleas rests upon the defen
dants. There is no evidence that they are untrue, but it is 
said they are embarrassing, because the plaintiffs may be 
put to great expense about procuring, in England, evidence 
to meet, by way of anticipation, what may be set up under 
them. But if the pleas are good pleas, that seems no 
ground for striking them out. It was sought to strike out 

plea on that ground in The Wclland Railway Co. v. B lake, 
H. & N. 410, and there the Court held that if it

section,
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lawful plea they had no power to set aside pleas as ernbar- 
rassing, bging limited to such i«93-

Judgment. 
Tavlor, C.J.

at once embarrassing 
and irregular, informal or tricky, and contrary to the rules 
and practice of pleading, and that it put the plaintiff to a 
large aihount of difficult, expensive and needless proof was 
no ground for striking it out. Woods v. Tees, 5 M. R. 256, 
is al so an authority against striking out these pleas.

The appeal should be allowed and the order striking 
the pleas set aside. The costs of the appeal and before the 
Rcferee, to be costs in the 
event.

as are

out

; cause to the defendant in any
'*V

Appeal allowed.
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The Union Bank of Canada v. Tizzard.

(Th* Commerciai, Bank of Maniioba, Claimants.)

Before Bain, J.
Initrpltndtr Gooi/s teized in pmniion of mntgogot— Who sionld h madt 

plaintiff in issue. *
In Apnl, 1892, the plaintiff pbced a writ of», against the good. of delen- 

dant in the sheriff ', hands. The sheriff seized certain goods as the propert* 
of defendant, bu^lhejyyere claimed by the Commerciai Bank. They had 
been mortgaged io^e Bank in January, 1892, and were taken posKssiön 
of hy the Bank a ftw da^s hefore the seizure, and at that time were in the 
aetual |>ossession of the Bank. An interpleader inne was direeted and the 
rptestion was, which party should be made plaintiff in the issne.

Hitd, that the exeention eredilors should lie made plaintiffs. "

;
»

Argurd : jrd July, 1893. 
Decidkd : ioth July, 1893.

£

On the 20th April, 1892, the plaintiffs placed a writ of 
fi.fa. against the goods and chattels of the defendant in the 
Sheriffs hands. On the 15th of November, 1892, the 
Sheriff was about to seize certain goods under the writ as
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.«M. the property of the defendant, but the goods were claimed
thetnkTmerCir‘ Ba,nk- They had bee" mortgaged to 

. I a cllattel mortgage datcd in January. 1892 
and were taken possession of by the Bank under the mort

and at* that tim' bCf°re Sheriffa«cmpted to seize them. 
and at that t,me werein the actual possession of the Bank.

mo wMchTT u3nu hZ arranBement, paid the Sheriff
th= sale 'f1h y, hCJd 35 ifit were the proceeds of 
the sale of the goods, and the Sheriff obtained an inter 
pleader order as to this money\
thJr' R-fCree d‘rectcd an issu* between the plaintiffs and

to be rrc':'Bank;and referred the q^snon, whQ
to be the pla.nt.ff ,n the issue ? for the decision of a judj 
1 S. Ewari, Q. C., for the plaintiffs.
/ H. Munson, for the Commercial Bank.

Court^r?6 PraCtiCe has been lo"g settled in this 
Court that, when goods in the possession ofa claimant
.no thaTth” dUnder theexecution' the burthen ofshow- 
mg that the goods were liable to seizure tests with the

the is"," BuHt"11 ^ theplaintiffin
SS“e- But '* ,s areued that this practice should not be 

foNowed here because, at the time the execution was 
pUced »the SherifTs hands, and when the goods, ör The 
debtors mterest ,n them, became bound by the writ thev 
were in the defendanfs own possession ’ *
in i fZV"' h°7Ver’ tha‘this is a"y reason for depart-

'T Practice- The Mattel mortgage was ’ 
executed and filed before the writ was placed in the ShenTf's 
hands, and its effect was to convey the property in the 
goods to the mortgagees, and the mortgagor retained a 
nght to the possession only for so long as hé observed the 

stipulahons m the mortgage. Presumably the mortgagor 
has made defaujt m these stipulations, an» the mortgagees 
have taken possession, as they had the right to do vWthout 
reference to theplaintilTs writ, which could in no way 
affect their title under the mortgage. Prima facit then It
appears that the property in the goods and the right to
their possession is in the mortgagees, the claimants ; and I
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think the burthen rests on the plaintiffs to show that these 
goods found in the possession ofthe. claimahts, are liable 
to be seized under their execution

161

■«93-
Judgment.

Bank of British North America v. Munro.

Before Taylor, C.J. f V \
Appeol from Ref erte Computation of tim,—Last Jo, Smetay-Pleae- 

Application to strike out—Demurrer.
Gi°^rvidrr "\ppMis ,h= Refcre.

m Chambers shan be made by -summons, such summons to be taken out 
wtthm font daya after the order or judgmnnt ha. been pronounced," &c.

' *h,rc.,h* T ,y ppens tn r“" °n » Sunda,, the lime ahould
be rcckoned exclusively of that day.

Where pleas are clearly bad they ahould be struck ont, 
put to the expense of a demurrer.

. ö Argued: 2oth March, 1893. <
Dicided: 30th March, 1893.

Tms was a summons by way of appeal against an order 1 
of the Referee striking out two of the defendanfs pleas.

F. H. Phippen, for defendant. The Referee had no 
authority to strike out these pleas because they were bad in 
law. That is a question for demurrer and not for chambers 
Da/s C. L. P. Act, s. 87. The old practice, before the 
Common Law Procedure Act, was to move forleavé to sign 
judgmént. Cowptr v. Jones, 4 Dowl. 591; MtrchanPi Bank 
v. Galbraith, 1 W. L. T. 217 ; IVuods v. Matheson, 2 W. L.
T. 20, and Woods v. Tets, 5 M. R. 266. Where it is 
questionof law, then it is a proper case for demurrer . 
Neither Judge nor Referee has power in such cases to strike

i

and the plainliff not

Statement.

a mere
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lint J 1‘ C°"and b>' then’ endorsed to
P' ., The p|eas -0 question diselosc no defence and
°ibrUCk°Ut- °riginal Want °f -Jdtation

ral ,T, agamnSt endorsees for valin* even with notice 
Cooper s,. Watson, 23 U. C. R. 345; Smith v. Co.Ztaal
&Wm7"C°-’ V' C R 69; 2 M.
Ss a Vr 77'46u-cR-898; ^ v.

1893. out. It does not then

is

Tavlor, C.J.-The sumn.ons was objected to as too late
AprTsM^VhW °Ut 35 reqi,ired b>' order 97 of 18th 
April 1889, withm four days after the order or
compained of has been pronounced.” The order 
made on the 1st of March and the 
on the 6th, but the 5th

judgment
was

summons was obtained 
seem to me thatwas Sunday. It

where the last day happens to fall on a Sunday or certain 
other days, the time shall be reckoned exclusively of that 
T? **' y »f Middlescx, 7 jur. 896 ; Pcacociv

le Quccn, 4 L. B. N. S. 264; Re Simpkin, 2 E. & E 892 and 
McLean v. Pinkerton, -7 A. R. 490, are all cases In which
noTapply ed ^ S°mC ,tatUte' S° the ru,e °f Court did

- In Hood v. Dodds, 19 Gr. 639, where tli 
by statute, Blakc, V. C., held 
was excluded, but the Act there 
day should mean a juridical day.

vaStvTthe T" 77 thC appeal is based is' that the
*-

rttEM 7 t°“ JJEsrto the validity of the pleas, but they

e time was limited 
that the last day, a Sunday, 

provided that the word

are clearly bad.

*
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Neither of them raised any defence to the action wliatever 
and the plaintiffs should not be put to the expense of a , , 
detnurrcr. Une v. Ridley. 12 Jur. 44 ; and Bishop o/J -°' 
London v. McNcil, 9 Ex. 490, are both authorities ^ T«u»,C.J. 
dealing with sucli pleas, as the Referee dealt with the pleas 
here and striking them out, I therefore dismiss the appeal 
with costs..

158
8af;

lf9J-

Appeal dismissed with costs.

Manitoba & Northwest Loan Co. v. Bolton.

ilefore Bain, J.
UtintukmeHl C Mattet mortgage-J-raudu/ent dizcharge given 

creditors Dizcharge ml under zeal—DeH ml paid.
I. B. was indebted to J. B. in the sum of «500.. More thnn six 

the cattse of action arosc, and velien the debt

to Jefeat

years after
...... , „ was barred by the Slatutc of
I.imitations, I. B. exeputed a chattél mortgage under seal in vehich hc 
coeenanted to pay J, B. the «5oo with interest. Afterveards I. B. learned 
that thia debt could be garnished by J. B.'s creditors, and with a view of 
preventlnglhls, hc Induced J. B. to exeente a disch.rge of the mortgwe 
un!l,n,°27Cy "" l“id' ThC di"Char8e 'h= statutory form bul no,'

The plaintifl. obtained a judgment against J. B. and garnished I B 
°"'‘b' rc,llm "f ■ »omntons to payover, an interpleadcr isstte was direeted to 

deternnnc the vahdily of the discharge. On the trial of the issue,
Ileld, That the discliatge was fraudulent and void
Argued : i8th July, 1893.

Dicideu ! 2öth July, 1893.

Interpleadcr issue.

as against creditors.

The plaintiffs obtainedjudgment against James Bolton 
tl.e defendant, and garffished his brother, Isaac Bolton’ 
On the return of a summons to pay over, an interpleadcr 
issue was direeted to try whether the garnishee

Statcment.

was in-
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debted under a certaln chattel mortgage made by him to 
StaUmen,. the judgmcnt debtor, a discharge 'of which was executed 

befor,e the service of the attaching order. The moneys 
secured by the chattel mortgage were not paid.

J. A. M. Aikins, Q. C., for tIVe plaintifls.
J. A. Mac hr ny, for the defendant.

vol. 9.

t
t

habil,ties due, owing, payable or accruing to James Bolton 
from one Isaac Bolton.

It appears from the evidence that

J
t
ii

„ some eight or nine
years ago Isaac Bolton, the defendant in the issue, borrowed 
«o00 from h,s brother James. No acknowledgement or 
secunty for the mdebtedness was given at the time, but dn 
the *4th of March, 1892. the defendant executed a chattel 
mortgage to James to secure the payment of the 8500 
with mterest at 7 per cent. fhe mortgage is under seal, 
and the mortgagor covenants to pay the *500 in two annual 
instalments, with the interest thereon.

a
tl

t:
is

o
te

The reason this 
mortgage was g-ven was, it appears, that Isaac was being 
sued for some mdebtedness and he desired to secure his 
brother for the money he owed him.

After he executed the mortgage the defendant learned, 
he says, that his mdebtedness under it to his brother could 
be garmshed by his brother's creditors; and with a view 
to preventthis he induced his brother to execute a dis
charge of the mortgage. This discharge is in the statu- 
tory form but ,t ,s not under seal. The indebtedness from

tu « a JamCS has never bee" Paid or satisfied.
The find,ng on the issue, must, I think, be in favor of the 

plaintiffs.
It may be ihat, at the time the chattel mortgage was 

executed James Bolton's remedy for the *500 he had lent 
the defendant, would have been barred by the Statute nf 
Limitations; but if the defendant chose 
his indebtedness and givc.a chattel 
payment, there was -under the

A»

di
in
di
1^

to acknowledgc 
mortgage to secure its 

mortgage a legal debt
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due or accruing huc fr(,ni the defendant to his brother that 
might be attach*] under The Garnishment Act. This in- 
debtedness has iijt been paid or satisfied. and the statutory 
discharge that is het up is one that was executed by James, 
and was obtained by the defendant, with the express inten- 
tion of preventinglJames 
the indebtedness.

'893
Judgment.

Bain.J.

Bolton’s creditors from attaching
/

I need not consider whether, if the transaction were bona 
fide, the efiect of theVtatutory discharge would be to release 
the debt, wlien in facftit has not been paid or satisfied; for 
it is clear that this discharge is fraudulent and void as 
against creditors, and chnnot be set up. The debt due from 
the defendant to James |)olton was available to the credit
ors of thelatter for the Aayment of his debts ; and a volun- 
tary release of the debt j 
is void under the statute.

I enter a verdict tor theVdaintiEs and find that on the 7th 
of May, 1892, there was indebtedness of göOO with in- 
terest at 7 per cent. from 24th March, 1892, due or accruing 
due from Isaac Bolton to James Bolton, and that of this 
indebtedness 8250 with interest at 7 per cent. from said 
date became due and payable on the first day of January, 
1898, and 8250 with interest as aforesaid on July 1st, 1898.

«,
an injury to his creditors, and it

Verdict for flaintiffs.
!P

II|
Pg
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Bénard v. McKay. n<
licBefore Bain, J.

Li,uor Lians, Aa-Ha„-kap,r-Pr,mlss0,y giv„ fir Uquor rupptaä 
on premues IlUgality of-Actions on-Ultra Vim.

The Liquor L,c™« Act, R. S. M. c. 90, i34, provide, th,t> hotd.

"T m ™m'nt ” “ * pl'dE' f0r ^ «uppli=d m or irom h.s licensed premises, anything except current money or the debtor', own 
cheque on a bank or banker, he shall for ,ach ,uch offenc, b, liabl, ,

^ ^ d'faU“ °f W—■ - « m-tiV.

tb

7 (
4 I1

Declaration on two promissory notes made by defendant 
Pleas to each count.

% ,'Th“ pla!ntiff T a liC'““'d hot'l k«P«. «"d that part of th, consideration
Ä LhUhotT gi,C" ^ for U<iaor “PPli«d by plaintiff to 

2. That the note

payable to plaintiff. V. 1

I
foui
secf
pay.
licei
debt
such
payr

»** rcceivcd by the plaintiff 
fupplied by him to the defendant in his hotel. 

On demurrer to thcse pleas,

pledge for liquor

HM, I.

TE5—55EH5 '
intended to make it unlawful to take anything but money.

2. That the above provision was inträ vim of the Legislature.
Ha/g, v. ThtQutm, 9 App. Cas. 117, and Citians In,urana Ca v 

Parsons. 7 App. Cas. 96, applicd.
Argued : igth May, 1893.
Dkcided : ist June, 1893.

B)
mon 
supp 
inten 
but n 
the n 
for hi 
again: 
Ry.Ct 
Gerrie 

The 
, Liquo: 

becaus 
to trad 
argumt 

Prioi

The plaintiffs sued to recover the

defendant pleaded that the plaintiff was a licensed hotel 
keeper under the provisions of the Liquor License Act 
carodng on the hotel business in Winnipeg, and that part 
of the constderatton for which the note was given to the 
plaintiff, was for and on account of liquor supplied hv 
plaintiff to defendant in his hotel, and that the note was

Statemcnt.
amount of two
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received by the plaintiff in
supplied to the defendant _

-JJÄVWur ,h- "■«*

they confessed, without 
G- A. Elliott, for plaintiff 

J- R. Haney, for defendant

4 “■ R- 215: C°P‘ v. Rovlands, 2 M & W 149 r 77 
v. Dawson, 4 C B 876 ■ c,„„ r- -, ' „ 149 > Gundell 

rs. oib, Scott v. Gtlmore, 8 Taunt, 226

ssSäÄaidebtor’s own cheaue on h! , P V , money> or the 
such offence be liable to penalty of$2()' ^ ^
payment, to one month’s imprisonmen!" ’ “ faUk °f 

By the imposition of a

bénard v. mckav. 167
payment for the liquor so

ipleas on the ground that 
avoiding, the plaintiffs claim.

r
money in payment, or as TpSge' fo*SV^ 
supplied in licensed premisesP the iJi \ Pn? °f 1,quor 
intended to make it unUh 'and iltg!, tT^k $ ^

The defendanfs contention that the
•' h'qU°r L'Cense Act »'■ »“ra vircs of the 

because it deals with and interfe 
to trade and

provision of the 
Legislature, 

relating 
open to

n, among the powers and functions

res with a matter 
commerce, seems now to be hardly

argument.
Prior to Confederatio
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»893. ordinarily exercised by municipalities in the several 
Judgment. Provinces, was the power to regulate and restrict the sale 
BÄnijj. of liquor. These restrictions were in the nature of police 

or municipal regulations for the repression of drunkenness 
and the good government of places which werc iicensed for 
the sale of liquor. And in the case of Hodgc v. The 
Queett, 9 App. Cas. 117, the Judicial Committee held that 
the Provincial Legislatures, by virtue of the exclusive 
powers conferred upon them by B. N. A. Act to make 
laws in relation to Municipal Institutions and all matters 
of a merely local or private nature, have still power f to 
make such restrictions and regulations, and that restrictions 
and regulations thus made do not interfere with the 
“ regulation of trade ,and commerce.” Then the case of 

^ Cilisens Insurance Co. v. Parsons, 7 App. Cas. 96, shews 
that the words “ regulation of trade and commerce," which 
the B. N. A. Act reserves for the exclusive jurisdiction 
of the Parliament of Canada, are not to be taken in an 
unlimited sense, and do not confer upon Parliament the 
power to regulate by legislation the contracts of a 
particular Business or trade in a single Province.

In my opinion the provisions of this section 134 
within the jurisdiction of the Legislature as a regulation 
for the good government of licensed premises, and as 
ténding to repress drunkenness; and it,is a regulation and 
restriction without which any Act havi.ig in view both or 
either of these objects would be in a marked degree 
defective.

It may be, too, that the Legislature has authority by 
virtue of its jurisdiction in matters relating to “ property 
and civil rights,” to enact as it in effect does, that a hotel 
keeper who takes a note ih payment of liquor cannot 
rteéover 6n the note, just as it has to say that an action 
cannot be brought on a note that is barred by the statuteof 
Limitations.

The action is brought by the hotel-keeper, who took the 
note, and, as against him, I think the pleas demurred ta 
disclose a valid defence. There will, therefore, be j udgment 
for the defendant on the demurrer.

THE. MANITOBA REPORTS. v<
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LONG V. WlNNIPEG JEWELRY Co.

Before Taylor, C.J., Killam and Bain, JJ.

Examination—Affidavit having served purpose for which filed—No motion 
pending—Order to examine on—Ex parte order—Deponent 

refusing to attend on examination.

Plaintiff brought an action by a writ issucd under The Summary Procedure 
on Bills of Exchange Act, and defendant Company obtamed, on an affida- 
vit of D., its president, an ex parte order giving it leave to appear. The 
pjaintiff then obtained ex parte, from the Referee in Chambers, an order 
directing D. to appear before a special examiner and submit to be examined 
viva v(>(e on his affidavit. In support of this application there was filed an 
affidavit of plaintiff’s attorney that it was plaintiff’s intention to move to 
rescind the order giving leave to appear. This order, with cxaminer’s ap- 
pointment, was duly served and conduct money paid, but D. did not appear.
A motion was then made Jjefore the Referee to strike out the defence or 
set aside the order allowin§; appearance. The Referee made an order 
directing D. to appear for examination at his own expense and in default 
that the defence should be struck out.

From this order defendant appealed to a Judge in Chambers, who reversed 
the order and dismissed the application. Plaintiff then appealed to the 
Full Court,

Held, That the order for examination should not have beeu made on the 
grounds that the affidavit Had served its purpose and there was no 
motion pending.

Held, also, that the Court was not obliged to enforce the order, although it 
had been made and had not been rescinded.

Argued : 5th December, 1892.
Decided : i8th February, 1893.

This was an action commenced by a writ issued under The Statement. 
Summary Procedure on Bills of Exchange Act, and the 
defendant Company obtained ex parte an order giving it 
leave to appear. This order was made on affidavit of 
W. F. Doll, the Company’s president. The plaintiff then 
obtained from the Referee in Chambers an order directing 
Doll to appear before a special examiner and subriiit 
to be examined viva voce on his affidavit. In support of 
the application for this latter order there was filed an 
affidavit of the plaintiff’s attorney, stating that it was the

♦x

•V
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*893. intention of the plaintiff to__  to rescind the order giving
St*tement. leave to appear. The order for examination,

appointment of the examiner, was duly served, and $1.25 
conduct money paid to Doll therewith, but Dol! did 
appear. A motion was then made before the Referee to 
strike out the defence on the ground of Doll's disobedience 
of the order for his exapiination, or to set aside the 
order allowing the appearanee.
Referee made

move
with an

1
not

i
1
1

Upon this application the 
an order directing Doll to appear for 

examination at his own expense, and the defendant to pay 
the costs of the application, and ordering that, in default 
thereof, the defence should be struck out. From this 
order the defendant appealed to a Judge in Ghambers, and 
Mr. Justice Dubuc, \vho heard the appeal, reversed the 
order of the Referee and dismissed the application on the 
ground that the affidavit of Doll had served its 
and there was no motion pending for which the 
examination could be important. The plaintiff then applied 
to the Full Court to reverse this order and restore the 
order of the Refereei

1
r
0

purpose
cross- e-

e:
d
c<
5

WH- Cutver, Q.C. for plaintiff The plaintiff should 
succeed on two grounds. 1. The order to examine 
authorized by practice. 2. The order to examine so long 
as it stands must be obeyed. Referee made 
President to attend and be examined on payment of costs. 
Order properly made. Ad. Jus. Act, s. 40. Equity practice 
to be followed after order obtained, but the 
empowers party to examine. Felan v. Mc G ill, 3 Ch. Ch. 
56; Cath. Publishing Co. v. Wyman, 11 W. R. 399; Hooper 
v. Campbell, 13 W. R. 1003. Not

O

alwas
P'

order for ar
se
It
dsstatute
C
v.
60an ex parte matter. 

Party could have cross-examined before, had he chosen to do 
so. North Western National Bank v. Jarvis, 2 M. R. 58. Order 
for cross-examination on affidavit and order for leave to 
appear rescinded. Lyons v. Carberry Milling Co., by Killam, J. 
not reported. If cross-examination would serve no purpose 
judge would not make order. Here there was an affidavit 
that a motion was to be nxade for which the examination

gc
Ju
do
be
ex
Pr.
sec
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wasrequired to be taken. Referee had discretion to make
order for cross-exammation Havingmadeorderitwasnot a , —
nullity but only an irregularity. Herr v. Douglas 4 P R ArEume",‘ 
106; Helmes v. Russell, 9 Dowl. 487 Here must have waived 
irregularity. Thompson v. Sequin, 8 M. R. 79. No ' 
mottonas been made to rescind the order to examine.
7 nTÄ ian ltJnust*)eobeyed. Waldie v. Burlington,

• • 4, 18 0. R. 104. The defendant should have
moved to discharge the order to examine

,2<frh n\ZtS‘rr v~”’ 26 W' R- 6- rnRePadstow,
“C"' D' 142 i Cltndmmng v, Varcoe, 7 P. R. 61 When 

^order made by Master in excess of jurisdiction, what is to 
be done ? Whtte v. Bcemcr, 10 P. R 581 

i Corby, 8 P. R. 88.

»93-

Holmsted's

; Williams v.
.

J. S. Hough, for defendant. The case is the same as in 
equity practice, where subpoena and appointment issued for 
examination. If irregular, may move against it or may 
dechne to attend and take objections when motion made to 
compel attendance. McMurray v. G. T. R., 8 Ch. Ch 130- 
Stövel v Coles, 3 Ch. Ch. 362; Bolkow v. Foster, 7 P. R 888 
Order here has no greater force than subpoena and 
appomtment m equity. If the affidavit has answered its1 
purpose, then there can be no cross-examination. When/ 
an order is made on an affidavit, its purpose has been * 
served. A motion to rescind, a new and separate motion. 
Impenai Bank v. Taylor, 1 M. R. 244. An affidavit of defen- 
dants intention to make an application is not sufficient. 
Cathohc Publtshmg Co. v. Wyman, 11 W. R. 399- Hoober 
v. Campbell, 13 W. R. 1008; Traders Bank v. Keane 13 P R 
60; Felan v. Mc GUI, 3 Ch. Ch. 56. The equity praciice is to 
govern proceedings under section 40, Administration of 
Jusbce Act. In West v. Downman, 29 W. R. 6, the iudgment 
does not go so far as head note. As to striking out defence 
because an officer of a Corporation does not attend to be 
exammed, see Badgerow v. G. T. R„ 13 P. R. 132; Central 
Press Association v. American Press Association, 18 P. R. 353 
section 43 Administration of Justice Act.: Ont. Rule 49R

<3
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t

1893. The judgment of the Court was delivered by 
Judgment.

Killam, J.

n
Killam, J.—The order for the eSnination (was made

under The Administration of Jtistice Act, R. S. M. c. 1, 
s'. 40, by which "any person .... making an 
affidavit in any action or proceeding, or otherwise howso- 
ever, shall be liable, and, upon a Judge’s order for that 
purpose .... shall be compelled to submit to a
viva voce cross-examination upon his................. affidavit,

• • • and the practice under this section shall, 
„as may be, conform to the settled practice in this 

respect in proceedings in equity.”
In England such a cross-examination in equity was 

authorized by statute, 15 & 16 Vid. c. 86, s. 40, under which 
any party having made an affidavit “ to be used or which 
shall be used on any claim, motion,” &c., was rendered 
liable to attend for cross-examination thereon. An order 
in similar language appears in the General Orders in 
Chancery of Ontario, No. 268, and it is repeated among 
the General Orders in Equity of this Court, as No. 264.

Both in England and in Ontario it is the settled practice 
to allow cross-examination 011 an affidavit only during the 
pendency of a claim, motion or other proceeding on which 
the affidavit is to be used. Catholic Publishing Co. v. 
Wyman, 11 W. R. 899; Hooper v. Campbell, 18 W. R. 
1003; Clindinning v. Varcoe, 7 P. R. 61; Felan v. Mc G ill, 
3 Ch. Ch. 56; McMurray v. G. T. R. Co., 3 Ch. Ch. 130; 
Stövel v. Coles, 3 Ch. Ch. 362.
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TlIf this practice depended upon the use of the words “ to 
be used or which shall be used”, found in the English 
Act and the Ontario Order, I do not know that € shouid 
consider it applicable under our Act as a part of the 
“ settled practice in proceedings in equity ”, but it appears 
to me that it is based upon a proper principle which is 
equally applicable under our own Act. The principle 
applied by the late Chief Justice Wallbridge in Imperial 
Bank v. Taylor, 1 M. R. 244, and I have several times 
refused orders to examine on similar grounds. I do not
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1S93. rnent." This practice is supported by thc cases to which 
Judgment. * have already referred.

1 KillÄm, The Administration of Justice Act, R. S. M. c. 1, s. 43, 
provides that, if the party to be examined fails without 
sumcient excuse to comply with the order, an application 
may be made to dismiss the action or to strike out the 
defence, as the case may be, and that the Judge may make 
an order accordingly.

It is common practice, however, to give another oppor- 
tumty to comply, just as is done in similar cases in equity. 
This shows that tfie section is not considered to give an 
absolute right to have the action dismissed or, the defence 
struck out for the default, but that it is regardéd merely as 
givmg a means of enforcing the order for examination. In 
this case that order was obtained ex parte, and I do not 
thmk that the Court was obliged to take active steps to 
enforce it, though in many cases I can well conceive that 
the party in default would <iot be given cqsts of opposing 
the application to enforce the order. So far, however, as 
this application is concerned. it should, I think, be dismissed 
with costs, as the plaintfff Has taken thecresponsibility of 
pressing the matter aftér the objection had been raised and 
a Judge had decided against him.

Application dismissed with costs.
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y 1*93-

Gillies v. The Commercial Bank of Manitoba.
Before Dubuc, J.

Pleading Demurrer for want of f arlies—.Suit to enforte agreement to pay 
crediton— Creditors not necessary partits, <

The plaintiff filed a bill to enforce the provisions of a chatlel mort gage, by 
which the defendants agrced with the plaintiff to pay her creditors. The 
creditors were not parties to this agreement. The prayer of the bill was in 
the alternative—that the money found due under the agreement should be 
paid to the plaintiff, to be applied by her in paying the creditors, or that it 
should be paid into Court for the benefit of the creditors.

On demurrer for want of parties on the ground that the creditors should have 
been made parties to the suit,

Heldy That the creditors were not necessary parties on the grounds (i) That, 
in case the plaintiff should succeed if the money were paid into Court 
the creditors’ interests would be amply safe guarded, and the defendants 
protected against any futuredemand by them. (2) That, as the credit
ors were not parties to the agreement on which the suit 
their rights against the plaintiff could not be barred by this suit.

brought

Argubd : 31st May, 1893.
Decided : 141b June, 1893.

Demurrer to the plaintiffs bill 0f complaint for 
of parties.

The defendants claimed that the chattel mortgage, the pro
visions of which were sought to be enforced by the bill, was in 
the nature of an assignment for the ^enefit of creditors,
that the defendants were trustees, and that the creditors’ __-
cestuis que trustenl under the agreement, should be made 
parties to the suit.

want Statement.

J H. Munsott for defendants. 
the suit are

The reaf parties to 
the creditors,* and the Court should 

declare that the creditors should be parties. ■ They ought 
not to shield themselves behind the plaintiff, but 
should be plaintiffs. The plaintiff made a mortgage to 
the Bank, in the nature of an assignment for benefit of 
creditors. The moneys to be realized were to be applied 
in three ways. (1.) To pay the trade indebtedness
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“t;
O be true, the Bank ,s a trustee for the creditors and what

they need not be otherwise 
and that the estate is 
the Bank
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« me estate. the rule is that all narties
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Want of ra'rf , 11 may be said this demurrer for
one part of 4“ IT But “ iS only

h ene om. tiut a demurrer for want of nartiVc
& lg9nerp deZner t0 thC bm' SimpsoH v. Smyth, 1 £. 
t- a ]Plamtlff 18 a married woman ; there is no next
andnputSheer f mS01 ,Vent’and the "biters stand behind her 
and put her forward to fight their case • thev should
G o'Ba"rSh0Uld n0t be held t0 represent them; 
G. O. 39, Atlorney General v. Maedona/d, 6 M R 372
nTsv4?r^4Sim; 574;"v- ^

Ves. 429 The interests of the plaintiff and the

v. /**,, l. vri T
pp. 58; Real Estate Co. v, Molesworth, 3 M. R 1X6 The 

creditors are necessary parties. Horsman v. Burke 4 M 
R. 245, Leacock v. Chambers, 3 M. R. 645.
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oad. The case of Cu/lm v. Rinn, 5 M. R. 8, shows that 

the covenantee may sue although he has 
debt and has sustained no financial loss. 
prmciple as to parties prevails in equity 
Estate v. Molesworth, 3 M. R. 116 at p. 120.

be granted the demurrer must fail.
Alum and Chemical Co., 25 Ch.

cie;
the
the

not paid the 
The same 

as at law. Real 
If any relief 

In Re Rotherham 
D. 103; Williams v.

agr
ors
Coi

can cou
Coi
woi



VOL. 9. GILLIES V. COMMBRC1AL HANK.

Balfour, 18 S. C. R. 472; Dicey on Parlies, 83 ; Charlcbois
Co ' 9 M. R. 1; Watson v. Hawkins, 

24 w- R- 884; B ar nes v. Taylot, 4 W. R. 577.
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*893.
Argument.

Dubuc, J.—The plaintiff contends that the chattel 
mortgage, with its particular provisions, is a mere 
agreement by which the defendants agreed with the 
plaintiff to pay her creditors, and, there being no privity of 
contract between the defendants and the said creditors the 
latter cannot sue the defendants on the said agreement, and, 
therefore, that they are not necessary parties.

It is a well known doctrine that all the parties interestcd 
m the subject matter of a suit, should be brought before 
the Court, unless their interest may be sufficiently protected 
under the bill, as framed, without their being made parties!

In this case the plaintiff being the person to whom the 
promise was made, and being the party mostly interestcd 
m the subject matter of the suit, is certainly a proper party 
to sue. She is interestcd in seeing that the pmperty she 
assigned to the defendants be properl^1 applied as- agreed 
m the chattel mortgage, and that till defcutlants should 
give an account of their dealings with said.propcrty.

Each of the creditors is also interestcd to t lus 
the amount of his claim against the plaintiff, and, although 
there is no privity of contract between the said creditors 
and the defendants, I am not prepared to hold that they 
would not, under any circumstance, be entitled to file a bill 
in order to protect their interests, if the plaintiff did not 
and would not bring this suit. But is their interest suffi
ciently protected in this suit ? The prayer of the bill is in 
the alternative; it asks that the defendants should pay to 
the plaintiff the money found due by them under the 
agreement, to be applied by her irt paying the said credit- 

‘hat they shou,d be ordered to pay said money into 
Court for the benefit of said creditors. By the latter 
course being adopted, viz., by the money being paid into 
Court, in case the plaintiff succeeds, the creditors’ interests 
would be amply safeguarded; and the defendants

ISvPa sv*, s
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sÄÄ^ritrsssrrath ’ h ‘r mterest- not being conflicting with. but being 

SJST t0 ^ i" the same line as the interest of '
the said

Which the suit is brought, their rights against^he^aintiff 
or payment by her of their respective cfaims conldVot be 

concluded or in any way barred by this suit. On that 
ground, also, I thinlr it may be held that the said creditors

/

D

are not necessary parties.
In my opinion, the demurrer should 

costs.
Plbe overruled with
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Demurrer overruled.
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I 1893.s
British Empire &c. Assurance Co. v. Luxton.

Before Killam, J.
Principal and Surety—Discharge of Surety—Coneealment of diskonesty of 

Servant—Defuilt by servant befort bonti of sure/y- 
sbip executed.

Declaration in two counts on a bond of the defendant, conditioned for the 
fulfilment by an agent of the plainlif) Company of ils regulations, and for 
payment to the Company, monthly, of such sums as the agent should receive 
for the use of the Company, and, at the expiration of his agency, of all 
moneys belonging to the Company. One count allegcd the rcceipt by the 
agent of divers sums and non-payment of the same monthly or at all. The 
other count alleged a termination of the agency, receipt by the agent during 
its conlinuance of laigc sums of money and non payment thereof.

Pleas on equitablc grounds.

7. That, before the defaults alleged and before the execution of the 
bond, the agent had been the plaintifPs agent in a like capacity and, 
white such agent had, as such, committed divers other defaults of the 
same kind, and that the plaintift, well knowing these defaults, 
neglected to inform the defendant thereof, but retaincd the agent as such, 
and that the defaults sued for occurred during such conlinuance.

9. That, while the agent was so acting and before the defaults complained of, 
the agent had committed during his service divers other defaults of the same 
kind, and for which the Company might lawfully have dismissed him, yet 
the plaintiff, well knowing thereof, omitted to inform the defendant thereof 
and continued the agent in the service, and that the defaults complained of 
were committed during such conlinuance.

On demurrer to these pleas,
Held, I. That the seventh plea was bad on the ground that the party in whose 

favor a contraet of suretyship is made is not necessarily bound to 
communicate to the surety every faet material to the risk, as in the casc 
of an applicant for ipsurance, but that the non-communication 
occur under such cireumstances as to be fraudulent towards the surety.
Tbe North British Insurance Co. v. Lloyd, 10 Ex. 523, followed.

a.That the ninth plea was good on the authority of Sanderson v. Aston L 
R. 8 Ex. 73.

Argubd : i6th December, 1892.
Decided : 7th February, 1893.

Demurrer to pleas.
The plaintiff sued in two counts on a bond of the Statement. 

defendant, conditioned for the fulfillment by an agent of
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to th r "pany °f its reSulations, and for payment
recS;ST'rtl0,;th'y' °fsuch SUms « theagent should 

Of his a Jn he T Mf the Company'and' at the expiration
One cm ?’ 3“ m°neys be,onging to the Company.
One count alleged the receipt by the agent of divers

UmS monVi °f ‘m6 Company and "on-payment of the 
monthly or at all, although requested

other count alleged a termination of the 
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non-payment thereof y
botThhnlPlHa!tdemUrred to were the seventh and the ninth 
?he P It r equitable erounds to the two counb
and bef6" t,PeaSet|UP ^ bef°re the dcfaults alleged 
and before the execution of the bond, the agent had been
hadP tS 3gent3 'ike Capacity'and- wlfile such agent 
had as such, committed divers other defaults of the same
kmd aud that the plaintiff, though well knowing these
thtmof’b°T,ttetd >hnd "eg,eCted t0 inf0rm the defendant 

DlaTnttff r n0tW,thstand,ng these defaults, for which the 
plaintiff Company was entitled to dismiss the
f "ed him as such, and that the defaults 

__-hoeurred during such continuance.
fhe ninth plea alleged that, while the agent was so 

acting and before the defaults complained of, the agent 
had committed during his service divers other defaults 
of the same kind, and for which the Company might 
lawfully have d,smissed him, yet the plaintiff, well knowing 
hereof, omitted to inform the defendant thereof and 

continued the agent in the service, and that the defaults 
complained of were committed'during such continuance.

H. M Howell, Q. C., for plaintiffs. 
be fraud to avoid suretyship, non-disclosure must amount 
tofraud, Åur/ Zona v. Douglas, 17 Gr. 462,- Pecrs v
°/"d> y Gr' 472 Not a fraud to, fail to disclose 
shght defaults committed from time to time Mcaford v
Lang, 20 O R 42 541 Ti,„ r n • ’ v-■. f D,’ M1' The following cases were also 
cited:—Phillips v. Foxall, L. R. 7
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v. Aston, L. R. 8 Ex. 73; Mayor of D,
mack v- Ottoman Bank, 6 L 

Madden v. McMullcn, 4 L. T. N. S. 180 
Cl. & F. 935; Harni/to
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; Railton v. Mathews, 
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172 THE MANITOBA REPORTS. VOL. 9. Vy1893. plea.__ ln Thl North British &c. Ins. Co. v. Lloyd, 10 Ex.

Judgmcnt. 528, it was held that the party in whose favor 
Killam, j. guafantee or suretyship is made is not necessarily bound 

to commumcate to the surety every fact material to the 
risk, as in case of

b
a contract of s

li
a

applicant for Insurance, but that the 
non-commumcltion must occur under such circumstances 
as to be fraudifent towards the surety. The earlier cases 

there sufficiently distinguished, and do pot now calL 
for remarks from

an s
f;
0were
bme.

The same view is supported by Pledge v. Buss, Johns 
bb3; Lee v. Jones, 14 C.B.N.S. 386, 17 C.B. N.S. 482; 
Township of East Zorra v. Douglas, 17 Gr. 462; Pcers v 
The County of Oxford, Id. 472.

Usuaily, and probably always, this question of fraud 
would be one of fact for a jury. But even if there could be 

1 a c*se in which the Court could determine 
law that the facts concealed

p

as a matter of
were so material, and the 

, circumstances so strongly called for their communication 
that the failure to communicate of itself constituted a 
fraud, such does not appear in the present instance.

There may, as alleged, have been similar previous defaults, 
even after repeated requests for payment, and yet these 
may have been of such a trivial character

S.

or so excused 
that a jury, or a judge sitting as a jury, would not consider 
the failure to communicate them material or fraudulent. 
Much, also, might depend on the circumstances under 
which the defendent entered into the agreement of surety-

A

There will be judgmcnt for the plaintiff on the demurrer 
to the seventh plea, and for the defendant on the demurrer 
to the ninth plea.

As to the application to amend, the rule may give the 
defendant leave to add a plea in the terms set out in Lee v. 
Jones, provided that to-day or to-morrow the defendant 
shall file his affidavit that lie is advised and believes that 
the plea is true in fact.

Such a plea, it appears to me, ought sufficiently to raise 
any question intended to be raised under the seventh plea ;
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but if, on further consideration, the defendant’s counsel 1893. 

shall not be satisfied that this is the case, there should be judj^nt. 
little difficulty in getting leave to add a fuither plea on 
application in Chambers within a reasonable ti me, and on 
sufficient proof of the circunxstances and of the truth of the 
facts proposed to be set up. Any increased costs 
occasioned to the plaintiff by the addition of the plea will 
be costs in the cause to the plaintiff in any event.

Killam, J.

:

i
Sexsmith v. Montgomery.

Before Dubuc,, J.

Prohibition—Municipal election—Resignation of Rene—Subsequent with- 
drawal of resignation—Petition to declare seat vacant—Time for 

presenting petition—Powers of clerk.

S. was clected Recve of a rural municipality in December, 1892. On 18th 
March, 1893, he resigned his seat in the council in writing pursuant to 
the statute. Afterwards, on the 6th day of May, 1893, S. attended a meet- 
ing of the council, he proceeded to take part in the proceedings of the 
council and voted on a motion to amend the minutes of the previous meet- 
ing declaring that the council acccpted the withdrawal of his resignation, 
and dcclared the motion carried by his casting vote, the other members of 
the council being evenly divided.

A petition was then filed to have the seat dcclared vacant. On the hearing 
before the County Court Judge, the respondent took two preliminary ob- 
jections—1. That the provisions of section 178 of the Municipal Act do 
not apply to the case of a member of the council who has resigned his 
seat. 2. That the petition was not presented within the time prescribed by 
the statute. These objections w‘ere over-ruled S. then applied in the 
Queen’s Bench for a prohibition.

Held, 1. That, under the circumstances alleged in the petition, the remedy 
by petition provided for in section 178 was the proper remedy.

2. That the 21 days mentioned in section 197, within which a petition
must be presented, began to run at the time the act complained of 
was done, and that the petition was presented in time.

3. That, as there was a bona fide dispute on a doubtful legal question
concerning the vacancy of the seat, the Clerk was right in not 
assuming to determine it by issuing a writ for a new election.

Argukd : 4th July, 1893.

Dkcided : 13th July, 1893.

This was an application for a writ of prohibition. George Statement.

#J
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1893. Sexsmith

MC C“ntinUed to hold !t »P to the 18th day of
March 1893. On that day at a regular meeting of the
f T J Smth left the Chair and delivered to the Clerk 

of the Munic.pality in writing his resignation of the office 
of Reeve. Afterwards on the 6th day of May, 1893 he 
attended a meeting of the Councii and proceeded to take 
part m the meeting as Reeve, and voted on a motion to 
amend the minutes of the previous meeting deciaring that 
the Councii accepted the withdrawal of his resignation, and 
deciared the motion carried by his casting vote, the other 
members of the Councii being evenly divided.

A petition was then filed to have the seat deciared 
vacant. On the hearing before the County Court Judge 
the respondent took two preliminary objections.

1. That the provisions ol section 178 of the Municipal 
Act d,d not apply to the case of a member of the Councii 
who had resigned his seat.

2. That the petition was not presented within the time 
prescnbed by the statute. These objections having been 
overruled, Sexsmith applied in the Queen’s Bench for a 
writ of prohibition.

w
He accepted P-

th

ca

o U
wi
li

be
Cc

re$
of
for

cas
dis
tha
wh
poi

J Ewttrt, Q.C., for the applicant.

J- Munson for the respondent.

TT rh Df0loorin| cases Were refcrred 'to '—Rrg- v. White, 18 
T » V' Payne’ 2 Chitt>'' m’ ReS- v- Btburd,
L. tv. I y. B. ■). ); Reg. v. Winchester, 2 Ne v & P 274’ 
Rex n Oxford, 6 A. & E. 349; Reg. v. Ruketts, 3 Nev. &’ 
P. 151; Reg. v. Cornwall, 25 U. C. R. 293; Grant on Cor- 
f orations, 234; Reg. v. Francis, 18 Q. B. 526 ; Hordwick v 
Brown, L. R. 8 C. P. 406.

Dubuc, J.—The two preliminary objections raised against 
the petition filed in thk matter are: (1) That the pro- • 
visions 0f section 178, *J}c Municipal Act, R. S. M., c. 
1U0, do not apply to the case of a member of the Councii
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who has resigned his seat; (2) That the petiti 
presented within the time prescribed by the statute.

The learned Judge of the County Court, before 
the matter was first brought, overruled these objections.

The respondent now comes before 
cation for a writ of prohibition.

Section 178 provides that when a vacancy occurs in a 
Mumcipat Council by forfeiture, or disqualification, or other- 
wise, proceedings may be taken by petition, under sections 
192 to 252 of the Act.

Section 179 enacts that any mayor, reeve or other mem- 
ber of a council may in writing resign his seat in the 
Council.

175

on was not •893.
Judgment. 

Dubuc, J.whom

by way of appli-me

Section 180 provides that when a vacancy occurs by 
resignation, death, judicial decision or otherwise, the head 
of the council, or clerk, shall forthwith issue his 
for another election.

The provisions of section 180 are evidently intended for „ 
cases where the vacancy is clearly established, without any 
dispute about it. The Legislature could not have intended 
that, in a contested case, where a dispute may arise as to 
whether the seat is or is not really vacant, involving legal 
points of some difficulty, the clerk of the municipality 
should be entrusted witli the power of determining the 
question. What is then to be done ? The section does 
not say. I quite understand thit where there is no dispute 
about the vacancy, the clerk should promptly proceed to 
cause a new election to be held; and if he refuse to do so, 
the interested parties may resort to mandamm to compel 
him to act. This would be the proper and ordinary 'pro
ceed ing for such cases. But, where a bona jide dispute 
arises about same doubtful or apparently doubtful point, I 
do not think that the clerk could or ought to assume to 
determine the question, and should 
be taken for

warrant

cause proceedings to 
a new election, until the point has been settled, 

and the vacancy unquestionably established. And, 
could not and ought not to act, is it proper that he should 
be compelled by mandatnus to do so ?

if he
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__ In thls case- as alleged in the petition, the respondent
Judgment. afkr being duly elected Reeve of the Mnnicipality, gave to 
Doboc, j. the Council his resignation in writing, and afterwards at- 

tended a meeting of the Council, and proceeded to take 
part in the meeting as such Reeve, No doubt, during the 
period intervening between the giving of his resignation 
and the occasion when he pretended again to act as Reeve, 
as there was then no apparent dispute about the vacancy’ 
the Clerk could properly have taken proceedings for 
election. But on the respondent assuming to act as Reeve 
and on his having withdrawn his resignation and the with- 
drawal being declared accqpted by a vote of the Council, 
as alleged in the petitton, this raised a dispute and a con- 
testation about a doubtful legal point, which a clerk could 
not properly undertake to determine.

Then the vacancy ceased to be an indisputable one such 
as is contemplated by section 180, and became a questionable 
and contested vacancy, requiring to be established, being 
in the nature of those mentioned in section 178, In 
such a case, and under such circumstances, I think the 
remedy by petition provided for in section 178, should 
be held to be a proper remedy. Vacancies in the Council 

rring by forfeiture, disqualification or otherwise men
tioned in section 178, should, in my opinion, be héld to 
mean all vacancies not clearly or indisputably established, 

to comprise vacancies by resignation where the truth 
or the validity of the resignation 
tioned, and requires to be established.

As to the point that the petition was not presented in 
time, I agree with the view taken of section 197 by the 
learned Judge of the County Court. That section pro
vides for the time of presenting petitions questioning the 
validity of an election, and declares that it should
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reasonably be ques-can

I
sented within 21 days after the day on which the election 
was held, or iri case of corrupt practices, within 21 days 
after the date of the alleged act of corrupt practice. With- 
out its being so stated, it means, in case of forfeiture or dis
qualification within 21 days from the act, thing or circum-
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in ^ P'" herCm allcges that the respondent tookpart
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spoiMfcnl, when, as alleged, the Seat became vacant bv hr.
22“;"'!•'“"-pi™--t..d h,;“lb;

witlthat thC rUlC f°r pr0hibiti0n sh°uld be 

Rule dismissed with
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1

Carscaden v. Zimmerman.
Beforj? Bain, J.

I

Practice—Examination 4°f judgment debtor—Fraudulent judgment— 
Interpleader—Evidence for use on motion or summons.

Under section 46 ofthe C. L. P.Act, 1854, a judgment creditor who elaims 
that pnor judgments are fraudulcnt and void and is called ti, upon by inter
pleader summons issued at the instance of the Sheriff to maintain or aban- 
don his claim, may examine the judgment debtor as to the nature of his 
deahngs with tlie other judgment creditor», and as to the indebtcdness on 
whtch such other judgments were obtained, and such examination may be 
used upon the relurn of thelinterpleader summons.

a
II

0
P
itArgukd : 2öth October, 1893. 

Dbcided : 28th October, 1893. tl
In a contest for priority between the plaintiffs and certain 

other execution creditors of the defendant Zimmerman, the 
Sheriff obtained an interpleader summons. The plaintiffs 
claimed that certain of the other judgments against the 
defendant,prior to theirs were fraudulent and collusive as 
founded on real debts; and while the interplead

pending, they obtained an order for the examina
tion of the defendant, the judgment debtor, under section 
46 ofthe C.L.P. Act, 1854. Upon the examination, plaintiffs’ 
counselsought to interrogate the witnessas to the nature of 
his dealings with the other execution creditors, whose judg
ments plaintiffs claimed were fraudulent, and as to the in- 
debtedness on which these judgments were obtained. But 
on the advice of his counsel defendant refused to answer 
such questions, on the ground, as stated in the examination, 
that the examination
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was only upon an interlocutory mo
tion, and the examination must be confined to that motion. 
The plaintiffs then moved to commit defendant for refusing 
to answer the questions put to him on the examination.

ju
th
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A Haggart, for plaintiffs. ar
mJ. D. Cameron, for defendant. 

The following cases were
an

referred to Phillips Elcctrical its
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Works v- Armstrong, 8 M. R.48; Cockerellv. Van DienmCs 
Land Co., 16 C. B. 255; Ashcroft v. Foulkes, 18 C. B. 261; 
Thomas v. Stutterheim, 5 W. R. 6; Morgan v. Alexander, 
I- R- 10 C. P. 184; Central News Co., (Ltd) v. Eastern 
Telegraph Co., 50 L. T. N. S. 235; Dafs C. L. P. Act, s. 
46; Harrison's C. L. P. Act, 252.

CARSCADBN V. ZIMMERMAN. 179

1893-

Judgment.

Bain, J.—In advising his client not to answer the ques- 
tions put to him, the defendant’s counsel was, I think, taking 
altogether too narrowaview of the scope of the examination 
under the order. The order, under section 46, can be made 
oniy as incidental to some other substantive motion or ap- 
plication before the Court; and the intention of the section 
is to afford a means of obtaining evidence to be used upon 
the substantive motion or application. A good example of 
the advantage there is in the Court or a Judge having the 
power given by the section, as well as of the circumstances 
under which the power should be exercised, is seen in the 
cases of Morgan v. Alexander, L. R. 10 C. P. 184, and 
Roberts v. Evans, 34 L. J. Q. B. 7.

In the present case the pending summons was for an 
order under the Interpleader Act, to settle the priorities of 
the several execution creditors. The planitiffs claim that 
their judgment and execution are entitled to priority; and 
it would be necessary for them on the return of the 
summons to have evidence to support their contention. 
They claim, it appears, that two of the other judgments 
were obtained by fraud and collusion between the parties 
who recovered them and the judgment debtor ; and if their 
contention is well founded, it is not »t all likely that the 
judgment debtor would be willing to make an affidavit for 
them to use on the return of the summons. The 
then, seems to be just such an one as 'the section 
intended tö meet; and I think the defendant was bound to 
answer all questions put to him that were relevant to the 
matter in question under the interpleader summons, and the 
answers to which would be evidence for the plaintiffs 
its return.

case,
was

upon
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_ Under the circumstances, the order that I make now is 
Judgment. that the judgment debtor mystattend again for examination 
Bain, j. at **'s own expense. The plaintiffs will have the costs of 

the application. ^

vol. 9. v

1893- c
X
1

V

n
tl
v
t<
te
LBoyle v. Wilson.

1 Before Bain, J.

Pltading in Equity—AmtndmcM of Bill-Dtpatiurt in Reflicalion— 
Costs.

When a plaintiff is not entitlcd to relief on the case made by his bill, but may 
be so entitlcd on facts set up or partly set up in the answer, he should 
amend the bill instead of making admissions in the replication.

The plaintiffs sought relief at the hearing on a case or state of facts differcnt 
from that set forth in their bill of complaint, but which was partly set up 
in the answer. In their repiication they admitted thcse allegations in the 
answer, but did not amend their bill, and brought the case on for hearing. 
The evidence failed to cstablish the case made by the bill, and the plaintiffs 
did not ask leave to amend.

without deciding whether the plaintiffs were entitlcd to any relief on the 
evidence submittcd, that the bill should be dismissed with costs unless 
the plaintiffs wished leave to amend, which they might have on pay- 
ment of costs. *

Argued : igth October, 1893.
Decided : 27U1 October, 1893.
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4 lieThis was a suit for the foreclosure of a mortgage. At 
the hearing it was objeeted that the plaintiffs were not en- 
titled to any relief on the bill, as filed, as they had not made 
o ut the case therein set up.
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The facts appear sufficiently in the judgment.

A. Monktnan and O. H. Clark for plaintiffs.

J. A. M. Aikms, Q. C., for defendants.

The following cases were referred tor—Brusseis v. Ron-

evi
ap;
th<
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ciU, 4 O. R. 1; Carlisle v. Orde, T U. C. C. P. 456; Leith 
v. Freeland, 24 17, R. 132; Lethbridge v. Mytton, 2 B. & 
Ad. 772; /MW v. Kimberly, 4 M. & W. 410; Lodsemore 
v. Radford, 9 M. & W. 657.

■893- , 
Judgmcnt,

Bain, J. This is a suit for the foreclosure of a mortgage
made by the defendant to the plaintiffs, and the bill is in 
the ordinary form, except that it sets out in full the pro- 
viso in the mortgage. Under the pro viso the mortgage is 
to be void on payment of the amount secured, with the in- 
tdrest, either to the plaintiffs or to the Canada North West 
Land Co., (Limited), on account of a balance due the 
Company, under an agreement of sale of certain lands made 
between the Company and the mortgagor.

In the answer the defendant alleges that he had made 
agreement with the plaintiffs to sell them the land 
tionedin the proviso for a certain price; that there was 
due to the Land Company on the land the sunt of $2122, 
payable either in cash or in shares of the Company, and 

xthat the mortgage was given to indemnify the plaintiffs 
against any loss they might be at by reason of this claim 
of the Land Company.

These allegations

an
men-

admitted by the plaintiffs in their 
' replication; and so it appears on the face of the pleadings, 

that the plaintiffs are seeking relief on a case or State of 
facts other than that set forth in their bill. This 
pointed out by Mr. Aikins before the plaintiffs opened their 
case, but Mr. Monkman thought it was unnecessary to 
apply for leave to amend the bill and proceeded with the 
hearing.

The evidence of the plaintiff Vanderburg only confirms 
the admission on the pleadings that the mortgage was 
given to indemnify the plaintiffs against the claim of the 
Land Company. The plaintiffs

were

was

not entitled to givé 
evidence of a case that they had not made in their bill, but 
apart from this difficulty, the evidence failed to show that 
they had suffered any loss or damage by reason of the 
claim in question. Then it was urged that I should take 
the mortgage to have been intended

were

"3

as a covenant to pay

~y
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.»93. off the incumbrance on the land on a certain day, and that 
Judgmcnt. authority ofsuch cases as Lethbridge

2 B-& Ad. 772 and Carlisle v. Or de, 7 U. C. C. 
F. 457, the plamtiffs would be entitled to a decree for the 
full amount of the principal and interest. This, however 
would also be another case than the one made in the biil’ 
and the pleadings, as well as the evidence that 
shew that the intention 
amount to a

v

tl

n
a

was given, 
that the mortgage was not towas

covenant to pay off the incumbrance, but onlv 
a covenant of indemnity against the incumb.

The plamtiffs are not entitled to any relief. If they wish 
toamend they mayhave leave to do so on payment of 
costs If they do not wish to amend, the bill will be dis- 
nussed w.th costs,but without prejudice to their right to file 
another bill to enforce the mortgage.

rance.
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Shields v. McLaren.
Bcforc Bain, J.

Security for cosk-tmoheM plaintiff-Auignment of claim 
Practice.

Argued : I2th June, 1893.
Decided : 26th June, 1893.
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^ S0°',Clt0]r filed a Petition for an order under Itnp 
Stat. 23 and 24 Vic. c. 127, s. 28, charging the fund in
“U;‘ °r Pa,y7rnt °f his costs- The parties entitled to 
the fund apphed for an order requiring the solicitor to give 
secunty for the costs of the petition, on the ground that 

' hC h3d aSS,gned his claim for *e costs in question and

anShitement.
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that he was himself insolvent.
For the purposes of the application, the solicitor ad- 

mitted that he was insolvent, and that the claim had been 
assigned under the circumstances stated in the judgment.

T. S. Kennedy, Q. C., for petitioner.
W. Redford Mulock, Q. C., for J. Shields.
IV. E. Perdue, for .Logan.
C. P. Wilson, for McLaren & Haggart.
The following cases were referred to:—Martindalc v. 

Conklin, 1 M. R. 338 ; Little v. Wright, 16 Gf. 576; Wain- 
wriglit v. Bland C. M. & R. 470; Tennanl v. Brown, 5 
B. & C. 208; Hathaway v. Doig, 9 P. R. 91; Delaney v. 
McLellan, 13 P. R. 63; Wallbridge v. Trust Sr Loan Co., 
13 P. R. 67; Mason v. Jeffrey, 2 Ch. Ch. 15; Briscoe v. 
Briscoe, [1892] 3 Ch. 543.

Bain, J.—The petition itself alleges that the petitioner 
has assigned to one Acton Burrows all his right, title and 
interest in the costs in question, as security for the 
ment of certain moneys which he covenanted to pay to 
Burrows. It appears that this covenant is contained in 
a marriage settlement under which the solicitor agreed to 
pay Burrows, the trustee of the settlement, $20,000 within 
six months after the date of the instrument; and, in order 
to secure the payment of this sum/the solicitor assigned 
and set over to Burrows all his right, title and interest in 
and to certain moneys mentioned in a schedule attached 
to the settlement; and these costs, it is alleged 
the moneys assigned.

It was admitted on the argument that there is still due 
and owing on the solicitör’s covenant over $10,000. Bur
rows is, therefore, entitled to these costs, if they can be 
collected; and as the petitioner is himself insolvent, I was 
at first inclined to think he should be ordered to find se
curity for costs. I find, however, that the English 
are opposed to this view. In Andrews v. Morris, 7 Dowl 
712, Coleridge, J. said,—'“The principle is, that where an-

>«93-
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1893. other

'sr
proceeding, to come in and give security for costs." But 
where as mthe present case, the plaintiff.has assigned the 
. bject matter of tbe action by way of security only, he

aSSOmemtrSt in tHe C‘aim-and ft cannotbe said 
that he ,s proceedmg in the action wholly for the benefit of 
his assignee. I„ Lus/is Practice, p. 932, note v., it is 
that when an msolvent plaintiff has some interest in the 
actmn and has assigned oniy by way of security, he will 
not be requ.red to g,ve security for costs. This view seems 
460be 0U‘by:such cases as Day v. Smith, 1 Dowl., 
GWRayr' oTu 6 B!ng N' C" 271 i and Parker v.
thatThe olafofff B' T In th‘S '3St Case il sbown 
m , P'aint ffwas msolvent and that he had assigned and
made over all his interest in the cause of action against the
tomeWat C°n° T Sc0tt’and had given him a P«er of at- -
torney to collect the claim against the Company. But the
assignmentcontainedaprovisoforredemptionupon theplain-
hffpaymg Seott a certain sum of money; and the Court re- 
fosed to oräer the plaintiff to give security for

e, C. ]., said— AU the cases I am aware of in which 
security for costs has been ordered, have been 
the action is shown to have been 
benefit of a third person in the 
plaintiff.”

In the present case, the interest of the petitioner in the 
costs m question ,s much the same as was that of the plaintiff 
n the claim against the Railway Company 

referred to; and following thuffimd other _
I must refuse to order him to give security.

said ]

1

costs.

cases where 
really brought for the 
name of the nominal
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s
t Doll v. Conboy.

Beforc Duböc, J.

Interpleader—Married IVomens' Act—Separate proptrty of ivife—Owner- 
ship of goods in Business carried on by ioife 

living ivith husband.

In August, 1890, thc judgment dcbtor who carried on a jewelry business 
was sold out under execution, and be remained indcbted and ceased 
carrying on business. ■ In March, 1891, his wife opened a jewelry store in 
her own name. All goods purchased for the business werc sold to her and 
the Wholesale dealers would not have sold on credit to the husband. The 
invoices, drafts, receipts &c. wérc all made, and the correspondence 
conducted, in the name of the wife. She was the tenant of the prcmises, 
and paid the rent. The husband was employed in the store, attcnding to 
the correspondence and the financial part of the business under a power of 
attorney from his wife, and he did most of the repairing and assisted in the 
selling and buying.

The wife was in the shop most of the time, selling, buying and doing some 
of the repairing. She claimed to have been sixtcen years in the jewelry 
business and to have had a good deal of experience, and she had 
abandoned keeping house to attend to the business.

Held, that under these circumstances the goods in the shop were the property 
of the wife as against execution creditors of the husband.

Dominion Savings Co. v. Kilroy, 15 A. R. 487, followed.
Argued 5 21 st March, 1893.
Decided : 2Öth April, 1893.

This was an interpleader issue to determine the owner- 
ship of the goods seized by the Sheriff of the Western 
Judicial District, on the 16th November, 1892, under a 
writ of execution at the suit of W. F. Doll, the plaintiff, 
against James Conboy. The goods seized were claimed 
by Mary Jane Conboy, wife of James Conboy, and Ellis 
et al, and the executrix of Ed. Eaves, two of Mrs. Con- 
boy’s execution creditors.

In August, 1890, the stock in trade of James Conboy, 
who was owner of a jewelry store in Brandon, was seized 
by the Sheriff under an execution issued upon å judgment 
obtained by Doll against the said James Conboy. The 
goods were sold by the Sheriff and James Conboy ceased

:
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In March, 1891, Mrs. Conboy opened a jewelry store in
ent T. narjn ,Brand°n- She bought goods from differ- 

n Wholesale dealers from time to time, but principally from
Z L° " of Toront°. and Ed. Eaves, of Montreal, the 

vo execution creditors who were claimants with her in the 
issue Dixon, commercial traveller for Ellis & Co., stated 
that the goods were sold to Mrs. Conboy, upon her credit, 

d he swore that he would not have sold any goods to 
James Conboy. Robertson, commercial traveller for Ed 
recrioV* ! ’e Sah,e thi"g' The invoices, drafts,

Mr r t" T"6 ‘ made in the nan’e °f M. J. Conboy,. onb°y) and the cort-espondence conducted in that
name In the fall of 1891, the business was moved ac ros
■ he by C„b0, r„„ w X
Macdonald. The lease was made in her name, the rent 
paid by her, and the receipts made to her.

As to the way in which the business was carried on it 
ppearedfrom the evidence that James Conboy was employed

l t:TXTnS t0 the corresPon(^ence and theVan Mrs Conh the,bUSmeSS' Under a Power of attorney from 
sellL ° a k ng ™°St of the '•epairing and assisting in
of hegt m T6' ,MrS' C°nb0y Was in »e store Jost
f the t,me, sellmg, buymg and doing some of the re-

,Sbe had been sixteen years in the jewelry business 
and had had a good deal of experience. The store, under
“ T Conh °yJaJ ,been Carried on under ‘he name of 

J. Conboy and Co. Under Mrs. Conboy, it was adver- 
‘ sed and known as “ Conboy the Jeweller.”

I S 3nd A- M Peterson forplaintiffreferred *
1° the followmg cases: Meakin v. Samson, 28 U C C P
r 814eHari"S' 4pA‘ R' 173; Pmnteau v- Varns, 3 M

5 M R ™r7' ’Å M- R- 129; v. cany,

Ät1 *• ^ 1 ” «• «. M, v.
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IV. A. Macdonald, for Mrs. Conboy and Ellis & Co., 
referred to Dominion Savings Co. v. Kilroy, 15 A. R. 487; 
Meakin v, Samson, 28 U. C. C. P. 355; Murrayv. McCallum, 
8 A. R. 277; and Ingram v. Taylor, 7 A. R. 216.

A. D. Cameron for Eaves.

Dubuc, J. (after stating the facts).—The question is 
whether the goods in the store, at the time of the seizure, 
should be held to have been the propcrty of James Con
boy, and liable for his debts, or whether they were the 
separate property of Mrs. Conboy.

Several cases in our own Court were referred to in favor 
of the plaintifTs contention.

In Parenteau v. Harris, 3 M. R. 329, the goods seized 
consisted of grain raised on a farm belonging to the wife. 
The seed grain had been purchased partly by each ; the 
husband had paid for a portion of the threshing by his 
labor. He did all the work on the farm and the horses 
and implements used belonged to him. It was held that 
the crop belonged to the husband and could be seized 
under an execution against him. That case differs from 
the present case in this, that the goods seized had been 
produced by the work and labor of the hustiähd.

In Harris v. Rankin, 4 M. R. 115, the question 
whether the transfer or assignment of his homestead right 
to his wife, was valid as against a judgment registered 
against the land previous to the assignment. It has no 
application to this case.

The same may be said of Osborne v. Carey, 5 M. R. 237, 
where the husband sold his entire business for cash and 
notes, and transferred the notes and all his book debts to 
his wife and shortly afterwards left the country, making no 
provision for the plaintifTs claim.

The case of Gowans v. Chtvrier, 7 M. R. 62, also cited, 
went on quite different grounds from those raised here.

In Merchants Bank v. Car/cy, 8 M. R. 258, the husband, 
who was managing the business carried on in the name of 
his wife and of his brother, was examined as a judgment

•*93-

Argument. i
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<»93. debtor, and the point raised
Judgmtm. compelled in said examination, to disclose whethcr there
DuBUClJ- t^«tnhyPr0fiVlthe bUSinCSS S° 38 to determine what ih- 

terest he nnght be'ent.tled to in said profits ; while in this 
case, it is not a question of profit, but 
perty which is in issue.
v rllatedoy theIearned Chief Justice,inMerchantsBank

f’/ ,,"”6 SOme Eng,ish and Ontario cases
amongst others Murray v. McCallum, 8 A. R. 277, and Hu

sTHfsuCo"v■Kilroy’14 °' R 468 i 15 A. 
K. 487, the English and Ontario Acts under which these

our own Act.
whn ,V' H' 28 U' C C' P' Mr- Justice Galt,
who gave a dissentmg judgment, says at p. 361: « When
rt^";a OWnerS 0f the g°ods c°me forward and testify

fusblnd , mT a"d r'C W3S t0 thC Wife' and not to th=
husband, I fail to see how any Court is justified in saying
shal,rbeha°b.tLTdebtvrdS * ^ ^ ^

j7uTiT‘STngS Co- V' kU,oy> sup™, the husband 
who had faded ,n busmess and had become insolvent, about 
hreeyearsafterthefadure.madean arrangement with a 

Wholesale firm to supply goods to his wife upon her own 
cred.t and responabifity. The wife had no Capital of her 
own. The busmess was managed solely by the husband
under power of attorney from the wife who took no pari
whatever m the same, and was at first carried on in premises

y ‘ husband| subJect to a mortgage, on which she 
neither paid rent nor agreed to do so; but subsequently in 
premrses leased by the wife. The goods were sold, and 
urther goods from t,me to time furnished by the firm on 

l.ke credit and responsibility. The plaintiffs had 
recovered a judgment against the husband 
contracted by him before his- failure, 
execution was

a question of pro-

cases were decided, are very similar to 
In Mcakin

r

for a debt 
. upon which an 

h , , 'SSUcd and the goads i" question seized; it
n * hr l ha .th! g00ds Were the property of the wife and 
not of tho husband. That judgment 
affirmed in appeal.

was

unanimouslywas

■i m
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In the Court of Appeal Mr. Justice Burton says, at p. 
488 of 15 A. R.: " I must confess that I entirely agree with 
and endorse the judgment given by Mr. Justice Galt in 
Meakin v- Samson, 28 V. C. C. P. 360," and further on, at 
p. 489:—“ Where, as in the present case, the evidence clearly 
establishes that the merchant furnishing the goods would 
not have entrusted thSn to the husband, knowing that lie 
was insolvent, but

•£93.
Judgment.

Dubuc, J.

k
ivilling to sell them to the wife, 

nothing but a process, which I am almost inclined to speak 
of as a legerdemain, could transfer that property to the 
husband and make it liable for his débts.

was

Of course I
quite agree that where the whole thing is a device to enable 
the husband to obtain property and incur liabilities on the 
faith of that property beitig his from being in his 
possession, very dilferent considerations arise. 
neither the execution creditors who are the claimants 
any other creditors have been deceived, and it is a question 
solely of property, the evidence being all

apparent 
Here, 

___1. nor

one way. The
question in Murray v. McCallum, 8 A. R. 275, 
altogether dilferent under a dilferent section of the Act, 
founded upon the property having been purchased from 
earnings which were not the separate earnings of the wife.”

Mr. Justice Patterson expresses himself as follows, at p. 
490: “ The plaintiffs here undertake to prove the goods to 
be the goods of the husband and liable to be taken in 
execution for his debt; not a debt contracted on the strength 
of any apparent ownership of these goods, but an old debt. 
The husband, if he has title, must have got it in one of 
two ways: either as purchaser of the goods from the 
wholesa% dealers, or by marital right to the personal 
property of his wife. Now, if the goods ever were the 
wife s they remained hers. Section five prevented the title 
passing to the husband. Can it be held that the husband 
purchased them, and took title from the Wholesale dealers ? 
The evidence is that they were sold to the wife, the husband 
acting as her agent, but paying no money of his own, and 
not pledging his credit. The vendors sold to the wife, and 
would not have given credit to the husband. Unless we

I
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1893. hold that a married woman cannot under such circumstances
Judgment. purchase goods, but that as a matter of law, the purchaser 
Duaoe, J. IS the husband, without reference to the intention of the 

• parties, it seems to me impossible to ignore the title of the 
wife."

I have quoted the above at length because that case is very 
smilar to this one, and the language of the two learned 
Judges is very applicable to the present case.

There is only one feature of this case which is less 
favorable to the wife as claimant. Mrs. Conboy says she 
started business with some money obtained from the sale 
O the household furniture, and by keeping boarders. It is 
argued that the money obtained from the sale of the 
furniture belonged toithe husband. It may be that James 
Conboy was entitled to part of that money, and that the 
goods which were bought for cash at the time with that 
money might have been held liable for his debts; but it 
cannot be denied that those goods formed only a small 
portion of the stock in trade, and 'that does not alter the 
fact that the business was carried on by Mrs. Conboy, in a 
store leased by her ; that the great bulk of the stock in 
trade was purchased by her; that the Wholesale dealers sold 
those goods to her, upon her credit, and that they were 
unwilling to sell any goods to James Conboy. Then 
there is another important feature which renders this case 
much stronger in favor of the claimant than in Dominion 
Savmgs Co. v. Kilroy, Mrs. Conboy took an active and very 
material part in the t)hsiness. She personally did most of 
the selling and buying, and 
she had abandoned keeping house 
business.

of the repairing; 
to attend to the

even some

Section 2 of The Married Womens’ Act, R. S. M 
which cnacts that all

c. 95,
property acquired by a married 

woman during coverture, shall be free from the debts and 
obligations of her husband, says that the section shall not 
extend to any property received by a married woman, from 
her husband during coverture.

Can the property in question in this case be said to come
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within the latter part of the section ? I do not think so.
If the seizure had taken place immediately or shortly after ,ud — B( 
the store was opened in March, 1891, there might be some !. —" ' 
ground for holding that the small portion of the stock påid 1
for with the money which might have been claimed by 
James Conboy as his own money, might be considered liable 
for his debts, if the goods paid for with such money could be 
identified. But the stock must have been renewed several 
times during the twenty months of business which elapsed 
before the seizure in November, 1892, as shown by the 
invoices received, and drafts given in connection with the 
business which were produced at the trial. There is 
nothing in the evidence to show or indicate that a single 
article of the goods originally purchased was in the store 
when the seizure was made. The question is not one of 
proceeds and profits, but solely a question of property.
The vendors sold the goods to his wife, upon her credit, 
and not to the husband, as it was shown that they were not 
disposed to give him any credit. To repeat the language 
of Mr. Justice Patterson, in Dominion Savings Co. v. Kilroy, 
in the Court of Appeal, “ Unless we hold that a married 
woman cannot under such circumstances purchase goods. 
but that as a matter of law, the purchaser is the husband’

'iwithout reference to the intention of the parties, it 
to me impossible to ignore the title of the wife.”

I think a verdict should be entered in favor of the 
defendants.

191

■*93-

it

seems

Verdict for defendants.

:
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Atcheson v. Rural Municipality of Portage La Prairie.

Before Bain, J.
Demurrer Right of action against a Municipality—Legistative Autkority— 

Recovery of dan,ages from Municipality—Negligence in exercising 
Statutory powers—Municipal Ad—Powers of 

Municipality limited to ils 
territory.

No action will lie for doing that which the Legislature has authorized 
done, if it be done without negligence, although it dots occasion damage 
to anyone; but an action ijoes lie for doing tliat which the Legislature hås 
authorized, if it be done negligently.

And if by a reasonable' exercise of the powers either given by the Statute o? 
existing at common law, the damage could be prevented, it is, within this 
rule, “ negligence,-’ not to make such reasonable exercise of the powers.

In the absence of such negligence, a party injured by the acts of a Municipal 
Council can only resort to the arbitration provided for by the Municipal Act.

In declanng against a municipality for damages to plaintiffs land arising out 
of the construction of drainage works by defendants, it is necessary to 
allege that such ditch or drain was within the territorial limits of the 
municipality.

Argued : 14A April 1893.
Decided : 24U1 April, 1893.

Demurrer to the declaration, the first 
alleged that the plaintiff

Statemcnt. count of which 
possessed of a farm, and the 

defendants by constructing a drain near to his land 
diverted certain water from its usual and natural course 
and brought the same through the ditch so constructed by 
them, so that the water or a portion thereof escaped, and 
spread over theplaintifTs land causing him to lose the use 
and enjoyment of the land and preventing him frotl putting 
the same under crop. The 2nd and 3rd counti, of the 
declaration set out the same cause of action, but further 
alleged that the damage was caused by the negligent 
construction of the ditch.

The defendants demiirred contending that the plaintiffs 
only remedy was undei the compensation clauses of the

was

C '
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Municipal Act, and that the construction of the drain in 
question being authorized by statute, there 
action for damages thereby.

On the argument of the demurrer the further objection 
taken to all the counts of the declaration that they did 

not allege that the plaintifPs land, and the ditch or drain 
that the defendants constructed, were within the limits of 
the defendants' municipality.

W. J. Cooper for plaintiff.

W. E. Perdue for defendants.

193

1893.
no right of Slatement.was

ivai

The following cases were referred to Rankin v. G. W. 
a., 4 U. C. C. P. 463; Griinshawe v. G. T. R., 19 U. C. R. 
493; McLean v. G. W. R., 33 U. C. R. 198; May or of 
Montreal v. Drummond, 1 App. Cas. 384; Williams v. Raleigh, 
21 S. C. R. 103; [1893] A. C. 540; Wallis v. Assiniboia, 4 
M. R. 89; McLellanv. Assiniboia, 5 M. R. 265; Henlyn. 
Mayor of Lyme, 5 Bing. 91; Reeves v. Toronto, 21U. C. R. 162; 
Farrell v. London, 12 U. C. R. 343; Perdue v. Chinguacousy, 
25 U. C. R. 21; Stalker v. Dunwich, 15 O. R. 344; 
Alexander v. Hemvård, 14 O. R. 45; Nick/e v. Walkertou, 11 
O. R. 433 ; Derinzy v. Ottawa, 15 A. R. 712; McGarvéyv 
Strathroy, 10 A. R. 631; Geddis v. Proprietors of Bann 
Reservoir, 3 App. Cas. 430; City of New Westminster v. 
Brighouse, 20 S. C. R. 520.

Bain, J.—The defendants Rural Municipality and 
its Council has authority under the provisions of the 
Municipal Act to construct drains for draining property in 
the Municipality. By section 665, the Council is bound to 
make compensation to the

are a

owners or occupants of lands 
taken or used, or injuriously affeeted, by the Council in the 
exercise of any of its statutory powers; and the damages 
are to be fixed by arbitration, if the claimants and the 
Council are not able to agree on the amount of compensation. 
The law on this subject is clearly and concisely stated by 
Lord Blackburn in Geddis v. Proprietors of Bann Reservoir, 
3 App. Cas. at p. 455, as follows; “It is now thoroughly weli
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1893. established that no action will lie for doing tliat which the 

Judgment. Legislature has authorized, if it be done without negligence, 
Bain, j. although it does occasion damage to anyone; but an action 

does lie for doing that which the Legislature has authorized, 
if it be done negligently. And I think that if by a 
reasonable exercise of the powers either given by the 
statute to the promoters or which they have at common 
law, the damage could be prevented, it is, within this rule, 
negligence not to make such reasonable exercise of their 

powers." - 1

I11 the second and third counts of the plaintiffs declaration, 
it is charged that the defendants did the work improperly 
and negligently, and fhese counts, so far as this point is 
concerned, disclose a ground of action against the defen
dants and are not demurrable. It is not charged in, nor 
can-it be inferred from, the first count that the damage 
alleged there was caused by the negligent use of the 
defendants’ power. It may be -that the plaintiffs lands 
were injuriously affected by the drainage works without 
negligence, either of commission or omission, being 
attnbutable to the Council or its officers, and if this be so, 
theri the plaintiff has no right of action against the 
defendants, and this count is demurrable.

On the argument of the demurrer, the further objection 
taken to all the counts of the declaration that they do 

not allege that the plaintiffs land, and the ditch or drain 
that the defendants constructed, are within the limits of the

was

defendants’ Municipality.
If the damage complained of was caused by the 

negligence of the defendants in the exercise of their 
statutory powers within the Municipality, the plaintiff, I 
suppose, would have a right of action whether his land ’ 
within or outside of the limits of the Municipality. But a 
Municipal Corporation has definite territorial limits, and its 
council and officers can act only within these limits unless 
the Legislature has specially provided that they may act 
beyond them. The Municipality is only responsible for the 
acts of its council and officers that are within the scope of

was

\
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the powers conferred upon the Municipaljty. It was, 
therefore, necessary for the plaintiff to ^llege in his 
declaration that the ditch or drain was constXcted in or at 
a place where the Municipality had authority under the 
Munioipal Act to direct one to be constructed.

On this ground I allow the demurrer to all the counts of 
the declaration. The plaintiff can amend as he may be 
advised.

195

1893.
Judgment. 
Bain, J.

Demurrer allowed.

Brock v. D’Aoust.
Before Killam, J.

Practice—Examination of judgment debtor—Refusal 
of txaminer—Reading

to answer— Certificate 
letter before acknowledging 

signature—Discretion of examiner in 
taking down answers.

A certificate of the examiner, as to what took place upon the examination of a 
judgment debtor, is proper evidence on a motion to commit for refusal to 
answer, and it is not necessarily an objcction that such certificate wassettled 
and given ex parte.

It is improper for defendant and his counsel during the examination to 
together, and especially in another language.

A witness, when shown a document and asked whcther the signature is his, is 
not enfilled to read over the document before answering the question. 
I ' e oannot answer the question without reading over the document 
or some part of it, he should say so.

Simblt, The judgment debtor under examination is not entitled to have 
word or sentence he uses taken down by the examiner. 
may use his discretion and only put down relevant 
explanations.

Argukd : 251b May, 1893.
Dkcidbd : yth Junc, 1893.

Judgment having been recovered in this suit by the

converse

The latter 
answers or

.
Statement.



1893. plaintiffs, they obtained an order for the examination of 
Statement. tirc defendants as t?o their property and means &c.

After the examination of the defendant, D’Aoust, had 
proceeded for some time, he refuséd, by advice of his 
counsel, to answer further questions and withdrew. . It 
was certified by the examiner that, contrary to his rulingp 
D Aoust’s counsel repeatedly suggested to the defendant 
the answers to be given, and that, freqiiently, before the 
defendant would answer, he and his counsel held 
tions between themselves in the French language. The 
plaintiffs applied for an order to commit D'Aoust for 
refusing to make satisfactory answers to questions put on 
this examination and for his refusal to

conversa-

answer, or^that he 
attend again at his own expense and answer sucb questions 
as wcre properly put and otlier questions.

W. F. Hull for plaintiff.

J. T. Huggard for defendant.'

The followingcases were referred to:—& Ryan v.Simonton, 
13 P. R. 299; Jones v. Macdonald, 14 P. R. 109; Graham v.’ 
Devlin, 13 P. R. 245; Foster v. VanWonner, 12 P. R. 597; Ross 
v. Van Etten, 7 M. R. 598.

fc.

fe
Ii'

Killam, J. Some preliminary objections were taken 
which do not appear important.

Objection is taken that the certificate of the examiner is 
not admissible evidence, and particularly on the ground 
that it was settled and given ex parte. I think that the 
certificate is proper evidence in such a case and that the 
examiner need not call upon the parties to be present at 
the settling of his certificate. In the absence of evidence 
of partiality or misconduct the Court reiies on its officers, 
who may in their diseretion give their certificates 
such examinations quite independently, or, if the case 
seems

■

as to

fitting, call in the parties to settle the same. I would, 
however, merely add a word of caution. It would be par
tial and wrong for an examiner to accept from either party 
a dietation of the form of the certificate or of the state-

P

/
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ments to be made therein, and he should not hear a request 
or argument in favor of a special certificate without giving 
both parties an opportunity of being present on the offer- 
ing thereof. But if a party or his counsel chooses to with- 
draw before the conclusion of an examination, he must 
take the consequence of any request or argument of the 
examining counsel in favor of a special certificate being 
acceded to.

Aflfidavits of D’Aoust and his counsel have been filed, 
in which explanations of his course are offered. In thesc 
affidavits it is stated that D'Aoust is a French speaking 
Canadian, who makes errors in speaking English, and that 
his conversations in French with his counsel were as to 
the meanings of English words in questions or the proper 
English words to be used in answering; that the examin
ing counsel refused to allow the defendant to jead a letter 
the signature to which he asked the defendant to acknow- 
ledge; and that his answ.ers were not taken down fully.

I see nothing in any of these statements to justify the 
defendanfs course. It does not appear whether the ex- 
aminer or the examining counsel understands or speaks 
French, but as the depositions are in English it is not to be 
presumed that they do, though it is claimed that an agent 
of the plaintiffs who was present does understand French. 
The course taken by the defendant and his counsel in thus 
conversing, and especially when their conversation was in 
another language, was improper. The difficulties of the 
defendant in understanding or in answering should have 
been explained and an interpreter'obtained or the consent 
of the plaintiffs counsel to the defendant’s counsel acting 
as such procured.

I think that the defendant was not entitled to read 
the letter produced or to have it read to him before ånswer- 
ing the question as to his signature. If he really could 

say whether the signature was his without reading 
the letter or some part of it, he should simply have said

19?

'893.
Judgment. 

Killam, J.

over

not over

so.
It does not appear to me that a judgment debtor under

(
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•*93- examination is entitled to have every word he 

Judgment. down by the examiner. The
uses taken

__  . . examination is for the in-
Killam, j. formation of the creditor. The debtor should

every opportunity to qualify or explain his answe^and 
the examiner should give him the benefit of the doubt and 
take down all that by possibility may bear upon the ques- 
tions or serve to explain any answers given, the conduct of 
the debtor, or the State of his affairs, but he should not 
allow the debtor to increase the cost of the examination or 
detract from its efficiency by introducing a mass of irrele
vant matter. It is clear that in this respect some discre- 
tion should be given to the examiner, and to justify the ex
treme course taken in this case by the debtor he must show 
the Court that he was bemg treated with gross unfairness 
At present, I thmk it would have been better if the exam 
mer had taken down the statement which the defendant is 
said to have made as part of his answer to the question 
immediately preceding that at which the examination broke 
0ff- but 11 has not been shown to me that it really served 
to explain an answer or that its appearing upon the depo
sitions was important in the interests of the debtor It not 
bemg shown what were the other statements not taken 

. b°wn, I cannot mfer from the mere faet that the debtor or 
his counsel calls them explanations that the examiner 
in not writing them out.

The depositions as a whole are not caleulated to impress 
one favorably towards the defendant. It may be as he 
says that he is not an expert book keeper and that he did 
not keep, and seldom saw, the books of his firm 
seem, however, that he might have made 
find in the books the desired information

erred

It does 
some attempt to

.. ., and the entries
pecting those matters which he himself stated the books 

would show. However, I do not think that the debtor 
should be committed without further opportunity to answer 
fully. I think also, that it would be better, if possible, to 
have the further examinations 
skilled in the French language.

The order will be that the defendant appear at his

res

before an examiner

own

'S
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expense and submit to be examined viva voce upon oath 
touching his estate, &c., and produce books, &c., (as in the 
statute), and that, upon his paying within a time to be 
limited the costs of this application, and so appearing and 
submitting to be examined and producing, the application 
for committal shall be dismissed, and in the meantime the 
same will be adjourned to be brought up ön certain notice.

Vol. 9. 199

1893. 

Judgment. 

Killam, J.

ii

\(ARobinson v. Sutherland.

Bcfore Bain, J.

Half-breed Lands Act—Convtyance by infant—Consent of husband of 
illegitimate inf an t—Construction of Man. Stat. 46 dr3 47 

Vic. c. 2Q, s. /—Infant, conveyance by, 
voidable— Champerty.

The Statute of Manitoba 46 & 47 Vic. c. 29, s. 1, which was passed to 
remove doubts as to the proper interpretation of section 3 of the Half-Breed 
Lands Act in the C. S. M., did not apply to married illegitimate children, 
so as to obviate the necessity of procuring the consent of the husband or 
wife of such child to a conveyance made during minority.,

Held, also that a conveyance to the defendant made by an infant was not binding 
on her when she came of age, and was voidable at her option, and that 
she effectually avoided such conveyance by a conveyance of the lands 
to the plaintiff, cxecutcd a few months after she came of age.

Held, also, that although the plaintiff knew of the former sale to defendant and 
the transaetion on his part was disreputable, it was not champerty 
for him to purchase the land as he did.

Argued : i8th July, 1893.
Decidid : 2$th July^i893.

Issue under the Real Property Act.
The defendant applied to bring certain lands under The 

Real Property Act and for a certificate of title. The 
plaintiff then lodged a caveat which he followed up with

Statement.

a

E
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■fl3' petition- and on the hearing of the petition an issue was 
Siatement. directed to determine the ownership of the lands.

The lands were allotted to Marie Cardinall, an illegiti
mate child of a half-breed head of a family, on the 30th of 
January, 1880. She was born on the 20th of March, 188$, 
and was married to Roger Boucher on the lOth of April 
1877. • r '

■

On the 27th of March, 1879, she executed an assignment 
of her right to share in the grant of 1,400,000 acres to 
half-breed children to the defendant Sutherland and appoint- 
ed W. F. Alloway her attorney to make a conveyance of it 
when allotted, to the purchaser. In this instrument she 
ts described as Marie Cardinall, and her husband is not a 
party to or mentiondd in it. In the magistrate's certificate 
the grantor is described as the child of Jeremieand Frances 
Cardinall; and they are also parties to the assignment. 
She was not their child, but håd been brought up by them.

After the allotment, Alloway, as her attorney, executed 
a deed of the lands to Sutherland, the deed being dated 
the 6th of July, 1880. Both the assignment and the deed 
were tégistered in the Registry Office for the County of 
Provencher, shortly after the dates of their execution.

On the 27th of Augtist, 1881, the patent for the lands 
issued to Marie Boucher, née Cardinall, and on the 

-2nd of September, 1892, she executed a deed of them to 
the plaintiffi She had attained the age of twenty-one years 
on the preceding 20th of March.

was

Colin H. Campbell for plaintiffi

J H. Munson for defendant.

The following cases were referred to -.—Muchall v. Banks 
10 Gr. 25; Little v. Hawkins, 19 Gr. 267; Wigle v. Setter- 
mgton, 19 Gr. 512; Re Campbell, 5 M. R. 262; Sutherland 
v. Schultz, 1 M. R, 13.

Bain, J.—The question I have to decide on this issue is 
was the plaintiffi possessed of and entitled to an estate in 
fee simple in the lands in question at the date of the filing

:

(J-
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of the application of the defendant for a certificate oftitle?
(The learned Judge after stating the facts, proceeded as 

follows:)
When the woman executed the assignment to Sutherland 

she was under age; and if this instrument is to have any 
further effect than an ordinary conveyance by an infant, it 

only be by virtue of the special legislation respecting 
half-breed lands. But by the terms of section 3 of “The 
Half-Breed Lands Act,” in the Consolidated Statutes, 
which enables children of half-breeds „of the age of 18 
years to make valid conveyances of their grants in the 
manner pointed out in the section, no sale or authority to 
sell, made or given by such infant, if she be married and 
have a husband living, shall have any force or effect unless 
made and given witli the knowledge and consent of her 
husband; and this knowledge and consent must be shown 
by deed executed by the husband. And furthermore the 
section requires that on the infanfs conveyance there shall 
be indorsed a certificate of a Judge or Justice of the Peace 
testifying to the examination of the infant apart from her 
husband and her free and voluntary consent to the sale.

Mr. Munson argues however, that the Act 46 & 47 Vic. 
c. 29, s. 1, the operation of which was made retro-active, 
validates the assignment. This section provides that, in the 
case of an instrument executed by a half-breed child of the 
age of 18 and upwards under the above section of The 
Half-Breeds’ Land Act, “ when such child was illegitimate, 
.... it shall not be deemed necessary that such child should 
have been examined before any Judge or Justice of the 
Peace, or that the consent of any person or persons other 
than such child be required,” &c. This stat ute was passed, 
it is recited, to remove doubts that had been raised as to 
the proper interpretation of the section of the former Act; 
and reading the two Acts together, it seems clear, I think, 
that the last Act should be construed not to apply to all 

^AUegitimate children, but only to such of them 
<*^ftiarried and had not a husband or wife living at the time 

of the execution of the instrument. It could not be

'893-
Judgmcnt. 

Bain, J.

can

as were un-

open
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*£«• to doubt that under section 3 a female infant if married, 
Judgment, whether she were legitimate or illegitimate, could make a 
Bain, j. valid sale and conveyance only with the consent of her 

husband. There might be a doubt how the requirements 
of the section could be complied with in the case of un- 
married illegitimate children; and I read the explaining 
Act as applying only to them. The concluding words of 
the section, declaring that the instrument “ shall be deemed 
to have always been and shall be of full force 
as if the consent of its parents were given in accordance with 
said section,” supports the view that it was not intended 
that the enactment should apply to married illegitimate 
children.

I must hold, therefore, that the assignment to the de- 
fendant, and the power of attorney therein, were not bind- 
ing on the infant when she came of age and were voidable 
at her option, and that she has avoided them by her 
veyance of the lands to the plaintiff, executed a few months 
after shé came of age.

It appears that before Marie Cardinall married Boucher, 
her adopted father had made an agreement that she would 
sell her grant to Sutherland; and the assignment of the 27th 
of March, 1879, was executed to carry out this agreement. 
She was married at the time, and her husband says he ob- 
jected to her executing the assignment, but he was turned 
out of the

;j".

con-

; by the persons who were interesting them- 
selves in getting the assignment for Sutherland, and she 
executed the document in his absence. She herself says 
she Was made to sign it. If this be true, it is not much to 
be wondered at that both she and Boucher would wish to 
avoid the sale. Robinson, on the other hand, I have no 
doubt, knew of the sale to the defendant when he obtained 
his deed. The price he was to pay was $100; and he says 
he paid $40 of this amount to the men who brought Bou- 
chér and his wife to him. They say, however, that they 
have not been paid anything on account of the price, and 
that Robinson tells them, that he will not pay them any 
money till he secures the land. The transaction on Robin-

room
$

■m
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son s part is, of course disreputable, but it is not one 
that, as is argued, is void as being in the nature of 
champerty. If the woman did not see fit to confirm the 
sa e she made before she came of age, she had the right to 
se the land, and Robinson or any one else had the right 
to buy it from her. I could not hold that Robinson’s real 
object in the transaction was otherwise than to acquire the 
land ; and I would not be justified in finding that he was 
merely speculating in litigation. There is nothing unlaw- 
tul in purchasing property, even if the purchaser is 
that there are adverse claims to it.

1893.

Judgment. 

Bain, J.

aware

Ver diet for plaintiff.

The Queen v. Parker.

Before Dubuc, Killam and Bain, JJ.

Lottery Disposing if fropsrfy fy a mod' of chanct—Criminallaw. 
The defendant was convicted before a P. M. of an offence under R S C c 

159, S. 2, which prol,ibits the •' seliing or offering for sale of any lot,' card' 
ticket or other means or devicc for seliing or otherwise disposing of any 
property real o, personal b, lots, tickets or any mode of chance what

Epss!
“'“"V e"Vd0p” wi,h a 1,0 bm i” =ach, and one envelope „i,h 

a #50 b,11, makmg altogether <250 in t,6 envelopes. He also placed i„ 
the box 116 envelopes containing only blank pieces of paper. 
person paying one dollar for one box of pens was entitled to draw 
envelope, and persons paying ,5 for a box of pens could draw eight
rr,:,, "1 iake more ,i,an $s fr°m any °ne f"50"-if
the <50 Inll was drawn before two-thirds of the pens were sold, he would 
put anolher <50 bill in the envelope and 50 envelopes with blank 
He said he did not scll the envelopes; that he would not take $20 
of them; but that he sold the pens and distributed the 
the pens. money to advertise
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1893. H‘U> following Regina v. Freeman, 18 O. R. 524, that the conviction 
right.

Regina v. Dodds, 4 O. R. 390, and Regina y.Jamieson, 7 O. R. 140, 
distinguished.

A8GUBD : I2th July, 1893.
Decided : 21st July, 1893.

The deferidant was, 011 the 17th December, 1892, 
convicted before the Police Magistrate of an offence 
against the second section of c. 159, R. S. C., the Act 
respecting Lotteries, Betting and Pool selling. He applied 
to a single judge for a rule nisi for a writ of certiorari, 
and to have the conviction quashed.

By consent of counsel for the Crown and owing to the 
importance of the qWstions involved, the judge direeted 
that the application should be brought before the Full 
Court, and counsel for the Crown also consented that the 
whole question of the correctness of the conviction should 
be disposed of on the application.

The defendant’s mode of operation was as follows : 
He held a kind of concert in the Market Square, Winnipeg, 
and after some music and singing, he proceeded to sell boxes 
of what he called “ ParkeFs Pacific Pens." 
selling the pens, he placed in an empty box 100 envelopes, 
each containing a $1 bill, 10 envelopes with a $5 bill in 
each, 5 envelopes with a $10 bill in eachof them, and 
envelope with a $50 bill, making altogether $250 in 116 
envelopes. He also placed in the box 116 envelopes 
containing only blank pieces of paper. Every person 
paying one dollar for one box of pens was entitled to draw 
one envelope, and persons paying $5 for a box of pens 
could draw eight envelopes; but he would not take 
than $5 from any person, in order as he said to protect 
himself, because if one man took 232 envelopes, he would 
be $18 out of pocket besides the 232 boxes of pens. If 
the $50 bill was drawn before two thirds of the pens were 
sold, he would put another $50 bill in the envelope, and 50 
envelopes with blank papers. He said he did not sell the 
envelopes ; he would not take $20 for one of them; but he

vol. 9.

Statement.

Before

one

more



I

VOL. 9. 205QUEEN V. PARKER.

sold the pens, and distributed the money to advertise the 
pens.

H. M. Hmvell, Q. C., for defendant.
Isaac Campbell, Q.C., for the Crown.

The following cases were referred to:—Reg. v. Freeman, 
18 O. R. 524; Reg. v. Jamieson, 7 O. R. 149 ; Reg. v. 
Dodds, 4 O. R. 390; Taylor v. Smetlen, 11 Q. B. D. 207 ; 
Barclay v. Pearson, [1893] 2 Ch. 164; Reed v. Ingham 3 
E. & B. 889.

Dubuc, J.—The statute prohibits the selling or offering 
for sale, of “ any lot, card, ticket or other means or device, 
for advancing, lending, selling or otherwise disposing of 
any property real or personal, by lots, tickets or any mode of 
chance whatsoever." Was the action of the defendant an 
infringement of the said statutory provision ?

In Regina v. Dodds, 4 O. R. 390, where prizes 
offered by the proprietor of a newspaper for the guessing 
most approximately the number of beans contained in a 
glass jar exposed in a window, the number to be written 

coupon to be cut out of the paper; and in Regina v* 
Jamieson, 7 O. R. 149, where a prize was offered by a 
merchant to the person who should guess the number 
nearest to the exact number of buttons of different sizes 
contained in a globular glass jar exhibited in his sliop 
window, stipulating that the successful 
certain amount of his goods, the two cases being convic- 
tions under the same section of the statute, the Court held 
that the approximation of the number of beans in the first 
case, and of the number of buttons in the second case, 
depended as much upon the exercise of skill, mental effort 
and judgment, as upon chance, and that was not "a mode 
of chance,” for the disposing of property within the 
meaning of the Act.

In Regina v. Freeman, 18 O. R. 524, the defendant had 
on two shelves cans of tea, in which were in one a gold 
watch, in an other a diamond ring, and-in a third one, $20 in 
money. The cans of tea were offered at $1 each, with the

■893.
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ss: EtEEESB?-”-and gotanother an additional 50 cts.

convicted of unlawfully selling certain packages 
being the means of disposing of a gold watch
ZEnfdfR0inmOneybya m°de of cllance against the 
form of the statute, &c. On the matter being brought
c^rC the Dlvla,onal Court- ^ was held that the transaction 
catne within the terms of section 2 of the Act 
make the defendant liable to conviction thereunder.
„, 0se’ J'> who delivered the judgment of the Court 

It was made clear upon the argument that the transaction 
in queshon was not a sale of tea, but the sale of a chanee 
o obtam a gold watch, a diamond ring, or $20 in money. 
\ 'nan‘fe!t ‘hat he' <the complainant,) purchased one

for 82 Tt 3 T ChanCeS °f obtaini"g a valuable prize 
for $2. It seems idle to discuss the question. Can any one
reasonably ask a find.ng of fact to the effect that the defen
dant was selling tea, and merely using the
adr~l °J ?eans °f inducine the saIe of tea ? Must

the prizes named ?”
This case

was
of tea, 

a diamond

so as to

said:

prizes as an

money was paid, was one of

is very much in line with the present case In 
h,s argument the learned-counsel for the defendant tried 
to estabhsh a d.stinct.on in this, that in Regina v. Freeman 
there were boxes of tea, with a gold watch and other’ 
arhcles, and it was a direct sale of the chance to get the 
valuable artrcle; while liere the defendant wanted only to 
seil his boxes and pens, and not anything else the 

, Purchasernot being bound to take an en^elope. But 1 
cannot see any force or weiglit in the distinction In the 
one case it was the selling of tea with a chance to the 
purchaser of getting a prize; in the other, the selling of a 
box of pens with a chance of getting a prize. In boti,
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cases it was a contrivance, means or device for disposing of l8o, 
property y a mode of chance." There was no skill, no Judgmcnt. 
ju gment to be exercised as in Regitia v. Dodds, and Regina Dubuc, j.
l/nTn t Stated by Hawkins J-in TV*r v. Smetten, 
n Q. B. D. 207, a case under 42 Geo. 3rd, c. 119, s. 2

In makmg his purchase, he (the purchaser) , 
choice; what he got he got without the least 
action of his own will, but as the result of 
accident."

As argued by the defendants counsel, section 2 of the 
statute in question is, no doubt, peculiarly worded, and a 
penal statute should be strictly construed. But, at the same 
time, sucli construction ought to be put upon it 
“er If to be eluded. Baconis Abr. Stat., 1.10; Britton 
v. Word, Rolle’s Rep. 127; Manvell on Statutes 320

The contrivance of the defendant here was pretty 
adroitly conceived. He was avowedly selling pens; and as 
declared by him, it was optional on the purchaser to take 
an envelope or not. Selling pens, in itself, could be no 
offence. Then if the purchaser desired it, he might get an 
envelope; and, as professedly stated, it was not a necessary 
part of the transaction. But, in reality, if we look at the 
inner features of the transaction, what was he doing? He 
was offering for sale, and selling, a means or dévice for 
disposing of his pens, by a mode of chance, or he was 
selling h,s pens as a means or device for disposing of his 
property, viz.; money or valuable security, enclosed in the 
envelope, by a mode of chance. The box of pens received 
by sergeant of police Munro, was worth as stated by him 
“ from five to ten cents at the outside.” Both parties to the 
transaction, the defendant as seller, and the purchaser who 
bought knew that the $1 was not paid for the pens, and as 
the intrinsic value thereof, or anything like it. The pens 

only the device, and the $1 was paid for the chance of 
getting one of the prizes contained in the envelopes That 
IS the transaction in its true light, and the professed 
declaration of the defendant at the time was only a well 
conceived scheme to elude the statutory provision above

QUEEN V. PARKER. 207
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__ referred to; the Court cannot countenancesuch contrivance,
Judgment. however ingenious it may be, to evade the law.

The application should be refused, with costs to the 
private prosecutor.

'893-

Dubuc, J.

Killam, J.^-I agree that the rule should be discharged. 
I need not repeat the circumstances of the 
terms of the statute, to which my brother Dubuc has 
already sufficiently rqferred.

Upon the argument there was some discussion as to the 
construction of the principal clause. On consideration, I 
think the offence to consist merely in the selling or other- 
wise disposing of soipething, the portion of the clause 
beginning with, “ for advancing,” not showing the purpose 
or object or intent of the sale or other disposition, but 
describing or limiting the words, “ lot, card,” &c. That 
which it is made an offence to sell or dispose of is a lot, 
card, &c. for advancing &c., any project by a mode of 
chance. The question whether the boxes of pens were the 
means of disposing of the money was a question of fact 
for the magistrate. It does not seem possible for the Court, 
merely looking at the face of the conviction, 
boxes of pens were not capable of being such 

Now, upon the evidence, I

case or the f

to say that 
means.

am of opinion that the 
magistrate came to the right conclusion. It does not 
appear to me that it was material to inquire whether the 
alleged object of the accused, the advertising of this 
particular kind of pens, was his real object or a subterfuge. 
Nor do I think it important whether the means or device 
disposed of wa£ an article useful or ornamental or other- 
wise valuable in itself. An act constituting an offence 
under the statute would appear to be equally an offence if 
done to attract attention to particular 
article disposed of had an intrinsic value which might be 
an inducement to parties to purchase it. It may be quite 
true that the chances to draw were given as an inducement 
to purchase such pens, whether for present profit to the 
vendor or for prospective profit by establishing their

\
or if thewares

2
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reputation and gaining further sales, yet for all that, if the 
articlc sold was in addition a means for disposing by chance 
of the money, there would be a breach of the statute. The 
proper inference, from the evidence, would appear to be that 
the object of purchasers in buying the pens was to get a 
right to draw envelopes, and that Parker undergtood this 
and was trading upon it for some object. As the box of 
pens carried with it the right, not otherwise obtainable, to 
draw an envelope, and thus the chance lo get some of the 
money, each such box appears to have been, in addition to 
the utility of the pens, a means or device for disposing of 
the money in the envelopes, and a means or device of a 
character similar to that of any lot, card or ticket the 
session of which might carry a similar right to draw.

It is possible that the whole scheme was intended to be 
honestly carried out and that there was no direct profit in 
it, or there may have been some sleight of hand or other 
trick in contemplation, or a shrewd calculation of direct 
profit by the insertion of the additional blanks after.the 
drawing of the $50, or there may have been a direct loss 
contemplated with a view to advertising the pens, but I 
think none of these possible alternatives material. The 
sale of lottery tickets would be equally an ofifence, whether 
a direct or an indirect profit be intended, or even if no 
profit be sought or expected.

The decision in Regina v. Freeman, 18 O. R. 524, strongly 
supports the conviction and those in Regina v. Dodds, 4 
O. R. 390, and Reg. v. Jamieson, 7 O. R. 149, are based on 
grounds wholly inapplicable here. In the Dodds case the 
additional ground was that no specific artide was to be 
disposed of, but in this instance the specific sums of 
were placed in the envelopes in the box.

I think that the rule should be discharged.
Bain, J., concurred.

'893- 

Judgment. 

Killam, J.

A

pos-

\
money

Rule discharged.
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Manitoba and Norih-West Loan Company v. 

McPherson.

Before Killam, j.
Practice Special indmement oh writ-Leam io sign fina! judgmnt. 

In indorsing a claim1 , ■ . . . ™ a covenant >“ » mortgage for thc payment ofprinci
pal and interest it is necessary to allege clearly and distinctly that the claim 
is madeupon a covenant to pay thc moncy sccured by the mortgagc, or 
e*V' ”‘U™‘ be 6>v=" t» sign fin,l judgme.it in the action, under section 

26 of the Administration of Justice Act. Where the 
to be one for “ money ^ue upon covenants contained in a mortgagc,” it 

* ”0t be assum®d that thcse are covenants to pay a liquidated and ascer-
tained amount, and it must clearly appear that the claim is not in 
the nature of damages or such leave will not be given.

SatC,ZU Vl Cla:k,e' 8 T’ U R* 592, not followed. Dictum of the Master 
in Munro v. Pike, 15 f. R. f64 dissented from. ^

claim is only stated

any way in

Argued: 31st July, 1893. 
Dkcided : 3rd August, 1893.

• Application by plaintiffs for leave to sign final judg 
on a writ of summons specially indorsed as follows. 
The following are the partieulars of the plaintiffs’ clai

Statement ment

To amount of principal, interest and compound interest due from defend- 
antto the plaintiffs under covenants contained in a mortgagc .from the 
defendant to the plaintiffs, mortgagc dated thirtieth MarchftSoi, secures 
three thousand five hundred dollars ivith interest at eight per cent. per 
annum and compound interest as therein provi^ed, the Said principal sum to 
becomedue andpayableonthe second day of Jannaor, ,896, with interest
rt .rf°T ’t0bepald ycarly °" each Iecond day of January alter. 
the date thereof on so much principal money thereby secured as shall from
T. ° T' rCmai" U"paid ,iU ,he whoIe the principal and interest is paid 
whether before or after thc same bccomes due, but after default interest at 
the rate aforesaid shall accrue and be payable from day to day.

And it is further agreed by and between Said defendant and plaintiffs in 
satd mortgagc that on default in payment of any instalment of interest, such 
interest shall at once become principal and bear interest at the rate aforesaid 
which interest shall be payable from day to day, and shall itself bear interest 
at the rate aforesaid, if not paid prior to the next gale day, it being agreed 
that all interest as well that upon principal as upon interest i. to be com- 
pounded at each day mentioned for payment of interest.

1

1

i
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And it is fnrther agreed by and between said defendanl and plaintifls in 
said mortgage that on default of payment ofany portion of the moneys there- 
by secured, the whole of the moneys thereby sccured shall become payabie 
and all subsequent interest shall fall due and be payabie from day to day and 
the defcndant has made default in payment of interest as set ont in the 
following statement and the plaintiffs therefore claim :
Jan. 2, 1893. To interest on $2500 at 8 per cent., from Jan. 2nd, 

l892 .
2, 1893. To principal

June 29, 1893. To interest on $2700 at 8 per cent. from January 
2nd, 1893

211

1893.

. . $ 200 OO 

2500 OO

105 33 
»2805 33

IV. F. Hull for plaintiffs.
G. H. West for defcndant.

The following cases were referred to -.—Mutiro v. Pike, 
15 P. R. 164; Satchwell v. Clarke, 8 T. L. R. 592; Central 
Electric Co. v. Simpson, 8.M. R. 94.

Killam, J— On consideration, I retain tny first impres
sion, that the indorsement on the writ is not a sufficient 
special indoisement to warrant an order for final judgment.

The claim is for “ principal, interest and compound 
interest due from the defcndant to the plaintiffs under 
covenants contained in a mortgage,” &c., without definitely 
stating the nature of the covenants. Very probably, 
taking the other parts of the indorsement with the portion 
cited, the plaintiff means to claim 
covenants for payment of liquidated sums of money, but I 
do not think that this is made so absolutely clear as to cure 
the ambiguity in the description of the covenants sued 
It is not impossible that the principal, interest and 
pound interest may be the measure of damages under 
some covenants which are not covenants for payment of 
the money. I cannot assume that the mortgage was made 
to secure a loan of money to the defcndant, or whether the 
mortgage \sl( land or of chattels, or of a chose in action, 
or that it isTöne containing the covenants usually found in 
any partieulhr description of mortgage.
VAs to the cases cited, in Munro v. Pike, 15 p, R. 164, there

on a covenant or

r-
on.

com-

■
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mere expression pf opinion by - the Master, not 
Judgmcnt. necessary to the decision of the motion, and it is not clear 
Killam, j. *^at *he Judge dn appeal intended to affirm the correctness 

of that portion of the judgment. With all respect for the 
leamed ju dges of the Court of Appeal, I cannot agree with 
the vicw taken in Satchwell v. Clarke, 8 T. L. R. 592. 
I am not sure that I should feel bound to follow it 
case of a precisely similar indorsement, and as the indorse- 
ment now before me is different, I feel no difficulty in acting 
on my own opinion.

Application dismissed, with costs to be costs in thécause 
to the defendant in any event of the

1893. was a

even in

cause.
Application dismissed.

t

National Electric Manufacturing Co. v. Manitoba 
Electric and Gas Light Co.

Before Killam, J.

Attachmeid of debts—Garnishee order—Assignment of future income 
profits—Moneys held in trust.

The plaintiffs, by a garnishee order, attached moneys in the hands of the 
garnishees owing to the defendants. The defendants had previously 
assigned to trustees for bondholders all the profits and income of the con- 
cern, and the trustees therefore claimed the moneys as against the plaintiffs. 
The deed of assignment provided that the defendants might 
come assigned in carrying on their business until default °in payment of 
the bonds, and the plaintiffs’ claim was forgoods required by the defendants 
in the ordinary course of their business.

Iletd, that the defendants, if the moneys attached had comé to their hands, might 
properly have applied thern in payment of the plaintiffs’ claim and 
that the claimants were not entitled to them as against the plaintiffs.

Arqued : igth June, 1893.
Dkcided : 7th September, 1893.

Statement. The plaintiffs recovered j udgment against the defendants

use the in-

\
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for a debt for goods purchased by them for use in carrying 
on their ordinary business, and issued ä garnishee order 
by which they attached certain moneys owing to the de- 
fendants. On a summons to pay o ver, the garnishees paid 
the moneys into Court and suggested that the same be- 
longed to the trustees for certain persons, holders of deben- 
tures issued by defendants, who claimed to be entitled to 
the moneys under the terms of their trust deed by which 
the real and personal property of the defendant Company 
and also all revenues, rates, tolls, income, rents, issues, 
profits and sums of money arising, of to arise, from the 
Works and business of the Company were grantcd and 
transferred to trustees for the debenture holders. The 
deed, however, further provided that until default, the 
Company should be entitled to possess, manage and 
enjoy the Jands, premises and works thus transferred, 
and thé franchises appertaining therdto, and to take and 
use the rents, incomes and profits, and if such default 
should continue for three months the trustees, to whom 
the grant was made, were to be at liberty to enter into 
possession of the property and carry 
business, and to receive the rents, issues and profits there- 
of. By the Instrument the Company covenanted to assign 
to the trustees future acquired property, and to apply its 
net earnings and income, or so much thereof as might be 
necessary, to the payment of the interest on the debentures.

' J. S. Ewart, Q. C., for plaintiffs. 
f W. E. Perdue for claimants.

The following cases were referred to:—Re Avglo Amcri- 
can Leather Cloth Co., 43 L. T. N. S. 43; Phelps v. St. 
Catherines, &c.} Ry. Co., 19 O. R. 501; Hodson v. Tea Co.r 
14 Ch. D. 859; C anadian Bank of Commerce v. Cranch,
8 P. R. 437; In re General Horticultural Co.y 32 Ch. D.
512; Badeley v. Consolidated Bank, 38 Ch. D. 238 ; In re 
Hamilton's Windsör Ironworks, 12 Ch. D. 707 ; Hubbnck 
v. Helms, 85 W. R. 574, and Davis v. Frcethy, 24 Q.B.U. 519. *

Killam, J.—The Company, by the terms of the trust

ot
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1893. deedput in evidence, was to carry on its business as a going 
Judgmcnt. concern and miglit incur liabilities in doing so, and it 

KillÄm, j. was t0 be at Hberty to receive the profits of the business 
until default in payment of interest and to apply these first 
in payment of the necessary expenses, being required to 
°nly the net earnings upon the debentures. It appears to 

that the debt due the principal creditors here 
which the defendant Company could have lawfully paid out 
of these attached moneys, as against the trustees who claim 
them, and that the trustees have no equity to prevent their 
being so applied by the compulsory process of attaching 
orders. On general principles, then, the case appears as a 
clear one in favor of the attaching creditor.

It appears to me, ^lso, that this view is supported by 
authority. See Wheatly v. The Silkstone and Haigh Moor 
Coal Co., 29 Ch. D. 715; Hancock v. Smith, 41 Ch. D. 456; 
In Re General Horticultural Co., 32 Ch. D. 512; In Re 
Hull &c. Ry. Co., 40 Ch. D. 119; Ames v. The Trustees 
of Birkenhead Docks, 20 Beav. 382; Wilmott v. The London 
Celluloid Co., 34 Ch. D. 147; Swiney v. The Enniskillen Sr. 
Ry. Co., 2 I. R. C. L. 338, and the cases there cited.

I have referred to and considered all the cases cited for 
the claimants, but they do not appear to me opposed to 
these principles.
important are, Inre StandardManufacturing Co., [1891] 1 
Ch. 627, and In re Opera, Limited, [1891] 2 Ch. 154, 3 Ch. 
260. Both of these were cases in which the contests 
between the holders of floating securities and execution 
creditors; but the companies had been ordered to be wound 
up and had ceased to be going concerns, so that any right 
of theirs to deal with the property as against the debenture 
holders was at an end and the execution creditors could 
stand in no better position.

Here, however, upon the facts submitted, the Company 
could receive the moneys and properly apply them on the 
very debt for which they are attached.

I shall order the moneys to be paid to the attaching 
ditor. As, however, the point is an entirely new one here,

use

mc was one

The latest and, probably, the most

were

c re-
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the order should not be carried into efifect until the claimants, 
if so desiring, can obtain the judgment of the Full Court Judgment. 

upon it, urtless the attaching creditor will give security for killam, j 
repayment of the moneys in the event of my order being 
reversed. The claimants should pay the costs.

Order to pay over—Claimants 
barred.

215
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WlLSON V. DlSTRICT ReGISTRAR, WiNNIPEG.

Before Tavlor, C.J.

Rtal Propirty Act—Action for damages agaimt District Registrar— 
Pleading—Denial of notice.

In declaring against the District Registrar as nominal defendant in an action 
under the Real Property Act, to recover damages out of the Assurance 
Fund for being deprived of one’s land by the issue of a certificate of title 
to another, it is necessary to allege that the action is brought under the 
statute and that the act complained of was done contrary to the provisions 
of the statute.

It is not necessary in such declaration to allege that no notice of the proceed- 
ings leading to the grant of the certificate had been served upon the plaintiff, 
or to negative any of the matters which section 168 of the Act says shall 
be a bar to the action. These are properly the subject of a plea or pleas 
to the declaration.

Argued : 5th May, 1893.

Dkcidbd : 13U1 October, 1893.

:

This was an action brought under the provisions of the 
Real Property Act, against the District Registrar, as 
nominal defendant, for the purpose of recovering certain 
damages out of the Assurance Fund.

The declaration alleged that one Andrew E. Wilson, the 
owner of a

Statement.

certain parcel of land, died in November, 1874, 
intestate and unmarried, leaving him surviving his mother,

9
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'fl3' 7° sisters- and the plaintiff the son ofa deceased brother
statement. the only persons entitled to share in the estate of the 

mtestate; that one Macdonald ciaiming under the granteé 
of the mother and the two sisters, in April, 1890 applied 
for a certificate of title under the Real Property Act • and 
that on 30th July, 1891, a certificate was issued to him as 

of the land, free from all encumbrances, liens andowner 
interests.

The declaration also alleged that Macdonald was a pur- 
chaser in good faith, not guiity of any frand, or misrepre- 
sentabon m bnnging the land under the Act; that the 
plaintiff was not deprived of his estate in consequence of 
any error, omission, misdescription or wrongful act of any 
person other than the defendant; that there was no person 
agamst whom the plaintiff could bring an action for 
damages; and that hewas barred from bringing any action 
of ejectment. or other action for the recovery of the land.

T° thls declaration the defendant demurred because 
It does not appear that the plaintiff was not served with 

notice under the provisions of the Real Property Act nor 
not bemg served with notice he had no knowledge that thé 
defendant was about to commit the acts complained of, nor 
that having been served or havingsuchknowledge, hetook 
and prosecuted proper proceedings to establish his claim to 
the lands m said declaration mentioned so as to avoid the 
bar to the bringing of this action as provided for by section 
168 of the Real Property Act, R, S. M. chapter 133 ” 
Upon the argument other grounds of demurrer tvere argued

, /' S- HouSh for the demurrer. The plaintiff should 
bnng himself within the Act, and should negative all 
matters wlnch the Act says shall be a bar to his action 
Phisisan action against a public officer, under a statute, 
and the declaration should have alleged that the action was 
brought under the statute, and that what is complained of 
was done contrary to its provisions. Lee v. Clarke, 2 East 
332; Fife v, Bousfield, 6 Q. B. 100; Drake v. Preston, 34 U.’ 
v. K. Jo7.
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George Patterson for plaintiff, contra. There is nothing 1893. 
in the ground set forth in the demurrer as filed. A plaintiff Argument, 
is not bound to look beyond the section of the statute 
which gives him his right of action. Anything which 
by anothér section wonld be a bar to the action must be 
pleaded by defendant. Stephen on Plcading, p. 290; Arch- 
bold's Criminal Plcading, p. 07. As to the objection now 
taken for the first time, this is not an action for a penalty, 
and the defendant is only a nominal defendant The 
declaration fully shows that the action is brought under the 
statute. There is no analogy between this and the cases 
cited, which were all cases under penal statutes. Bullen Sr 
Leake, pp. 232-3.

Tavlor, C.J.—The plaintiff brings his action under sec
tion 159 of The Real Property Act, which provides that 
any person sustaining loss or damage through any omission, 
mistake or misfeasance of the District Registrar or any of 
his officers or clerks, in the execution of their respective 
duties under the Act, and who is barred from bringing action 
of ejectment or other action for recovery of the land, in 
case the action for recovery of damages on account of fraud 
or misrepresentation in bringing the land under the Act is 
barred, may bring such an action as the present. He has 
alleged that Macdonald was not guilty of any such fraud or 
misrepresentation, so he is barred from bringing any action 
of damages against him, or any action for the recovery of 
the land. But it i^ said the plaintiff should have further 
alleged that he was not served with notice of the proceedings 
and that he had no knowledge of them, or, if he was so 
served, or had such knowledge, that he took and prosecuted 
the proper proceedings to establish his claim, or to prevent 
the action taken by the District Registrar, for under section 
168, being so served, or having such knowledge, or failure to 
take proceedings to establish his claim bar him from bring
ing this action. In other words, it is said that the plaintiff 
should have alleged that he is not barred from now suing.
Now had the provisions of section 168 appeared as a pro-
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'fl3' v,s° or excePtion to seetion 159 and as part of that seetion 
Judgment. -t may be that this plaintiff should have so framed his 

Tavlor, c. J.declaratlon- But that is not the case. Seetion 168 is an 
independent seetion, and it says that eertain things shall in 
al casesbe a bar to the bringing of any action against the 
Dtstnct Registrar, or the Assurance Fund. That seetion 
prov,des for what shall be a defence when such an action 
■sbrought.and therefore it is for the defendant to plead 
that defence, lf he thinks it is available.

It is further objeeted that this being an action under a 
statute, against a pubhc officer, it niust be brought distinctly 
withm the statute, and the declaration should have all 
which it does not, that the action is 
statute, and that the act complained of was done contrary
tomerrrnS/f/he StatUte- In this "*Pectitseems 
to me that the declaration is defeetive. Lee v Clarke 2
M u r Ä 6 «■»'

U. C. R. 257, are all authorities which 
objection, and show it to be well founded.

The demurrer must therefore, on this ground, be allowed.

eged, 
brought underthe

support this

Demurrer allowed.
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1893.

Winnipeg Street Railway Company

v.
Winnipeg Electric St. Ry. Co. & The City of Winnipeg.

Before Taylor, C.J., Dubuc and Killam, JJ.

Street Raihvay—Exclusive right to use 0/ Street for tramway purposes—
Pcnuers of Municipal Coundls—“ Portion of Street.”

Mumcipalities in Manitoba are the creatures of the Legislature and have 
only such powers as are expressly conferred upon them by the Legislature, 
or implied as incident thereto, or necessary to be exercised in order to 
carry into effect the powers expressly given; and, therefore, without exp 
legislative sanction, such a municipality has no power to confer 
person or Corporation an exclusive right to operate Street railways on any 
of its streets or highways.

The City of Winnipeg, by by-law passed in 1882, assumed to grant to the 
plaintiffs, for twenty years, “ the exclusive right to such portion of any 
Street or streets as shall be occupied by said railway,” and the plaintiffs 
claimed an injunction to prevent the defendants from operating a 
competing line of Street cars on tracks parallel to them on the same 
streets.

The Charter of Incorporation of the City, c. 36 of the statutes of Manitoba 
passed in 1882, gave it no express power to grant any exclusive rights or 
monopoly of the use of the streets, but provided that the Council might 
pass by-laws “ for authorizing the construction of any 1 street-railway or 
tramway upon any of the streets or highways within the City," and the 
plaintiffs’ Act of Incorporation, c. 37 of the statutes passed in the 
year, gave them “ full power and authority to use and occupy any and such 
parts of any of the streets or highways of the City as may be required for 
the purposes of their railway track, the laying of the rails and the running 
of their cars,” subjcct to the terms of any agreement between the plaintiffs 
and the City relating to the same.

Held, that there was nothing in either statute enabling the City to grant the 
exclusive rights claimed by the plaintiffs ; and, also, that even if the 
City had Such power, it had failed to confer such rights upon the 
plaintiffs by the by-law above referred to, the exclusion intended 
having no application laterally across the whole width of the streets in 
question, but only longitudinally as far as the plaintiffs’ tracks 
extended.

Argued : gth February, 1893.
Dkcided : 13A May, 1893.

Injunction suit. The plaintiffs were incorporated in Statement. 
1882 by statute of Manitoba, 45 Vic. c. 37, for the purpose

upon any
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suttmem.

statilte f^!°W‘ng arC am°ng the material provisions of the

1893-

“9. The Company shall have full 
‘ authority to use and power and

„ , , occupy any and such parts of any
„ °f the stveets or highways aforesaid as may be 
, ,reqUlred/°,r the Purposes of their railway track, the 
,lay,ng °f thne rai,s and the running of their cars and 
, carriages; Provided always that the consent of the 
fal, ‘[y and municipalities respectively, shall be first
had and obtained, who are hereby respectively author- 
lzed to grant permission to the said Company to con- 
struct their railway as aforesaid, within their respective 
hm.ts, across and along, and to use and occupy the 
said streets or highways, or any part of them, for that 
purpose, uppn such condition, and for such period or 
periods as, may be respectively agreed upon between 
the Company and the said City, or other municipalities 
aforesaid, or any of them.
“H. Thk Council of the said City and of any of 

the municipalities in which said parishes, or in which 
any of them, or any part of one or more of them 
are or ,s situated ; and the said Company 
hereby respectively autborized to make and to enter

I

are

any agreement„ or covenant relating to the
„ construction of the said Railway, for the paving 

macadamizing, repairmg and grading of the streets or 
„ lghways’ and the construction, opening of and 

repairmg of drains or sewcrs.and the laying of gas and 
“water pipes in the said streets and fogLays, the 
„ locat'on of the Railway and the particular streets along 
_ which the same shall be laid, the pattern of rails the 

„ f!me and sPeed of running the cars, (the amount of 
„ lcenses to be paid by the Company annually,) the
„ am°Unt °f fareSu to be Paid by Passengers, the time 

within which the works
“ manner

*

are to be commenced, the 
oi proceeding with the same and the time for
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“ completion, and generally for the safety and convenience 
“ of passengers, the conduct of the agents and 

of the Company, and the non-obstructing or impeding 
“ of the ordinary traffic."
In the

■893-
Statemcnt.servants

same session and three days afterxvards, 
namely on the 30th of May, 1882, the Consolidated Act of 
Incorporation of the City of Winnipeg was passed, being
c. 36 of the Statutes of Manitoba (1882).

The following are 
statute:—

the material provisions of this

“ Sec. 154. The Council may pass by laws.
“Sub.-sec. 7. For authoriging the construction of 

any street-railway or tramway upon any of the streets 
or highways witliin the City, and for regulating and 

j” “ governing the same, and for fixing the rates to be 
“ charged thereon; „

“ Sec. 155. Every public Street, road, square, lane, 
“ bridge, or other highway in the City shall be vested in 
“ the City, subject to any rights in the soil which the 
“ individuals who laid out such road, Street, bridge, or 
“ highway reserve.”
On the 12th of june, 1882, the Council of the City, 

acting under the above authorities, passed a by-law, No.’ 
178, in favour of the plaintiffs, granting them the right 
to lay and run Street railways witliin the City. This by- 
law was subsequently, on the 7th of July, 1882, carried into 
effect by an Indenture entered into between the City of the 
one part and the plaintiffs of the other part, containing 
substantially identical provisions. The 
provisions of the by-law (which were embodied in the 
Indenture) are the following:—

“ 1 The Winnipeg Street Railway Company 
“ hereby authorized and empowered to construct,
“ maintain, complete and operate, and from time to time 
“ remove and change a double or single track railway,
“ with thenecessary side tracks, switches and turnouts for 
“ the
“ adapted to the same, upon and along any of the streets

most material

are

passage of cars, carriages and other vehicles

■
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or highways of the City of Winnipeg, and to 
their cars, take, transport and carry passengers 
the same, by the force or power of animals or such 
other motive power as may be authorized by the said 
Council of the said City, and on the terms and under 
the conditions and relations hereinafter contained in 
this by-Iaw, and subject to the same, and such railway 
shall have the exclusive right to such portion of any 
Street or streets as shall be occupied by said railway, 
and shall be worked under such regulations as may be 
necessary for the protection of the citizens of said 
City.

1893.

Statement.
run

upon

“ 3. The roadway between and at least eighteen 
inches outside of éach rail shall be kept in 
order and at the expense of said Company; but when- 
ever the said City of Winnipeg decide to pave, gravel or 
macadamize the Street, streets or highways traversed 
by the Winnipeg Street Railway Company the said 
Company shall pave, gravel or macadamize the 

“portion occupied by the track or tracks, and a 
“ portion extending eighteen inches on each side 
“ thereof, and at their own expense, and also be 
“ bound to construct and keep in repair crossings of a 
“ similar character to those adopted by the said City of 
“ Winnipeg, and at the intersection of every such 
“ railway track with the streets along or across which 
“ such track passes.

» “ 7. The said Company shall place and continue 
“ said railway tracks good and sufficient cars for the 
“ convenience and comfort of the passengers, and shall 
“ run the same at such times and intervals as the public 
“ need may require. Each car shall be numbered 
“ the outside and inside.

“ 8. The said cars sh^ll be run on Main Street, from 
“ Broadway to Point Öpuglas Avenue, during and at 
“ such times as the Council may direct, and at intervals 
“ each way of not more than thirty minutes, and on all 
" cross and other streets and extensions where tracks

proper

on

on

m
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may be laid, at such intervals and at such times in the 
interests of the citizens as the Council by resolution 
may direct.

1893.

Statcment.

9. The said Company shall have their cars running 
between Broadway and Point Douglas Avenue 
Main Street, within six months from the date of the 
agreement with the said City of Winnipeg 
“ 12.

on

Whenever it shall be necessary to remove any 
snow, ice or dirt from any of the tracks of said 
Company, the same shall be removed by the said 
Company in such a manner as not to obstruct the 
ordinary traffic, and in the case of snow it shall be 
spread as evenly as possible over the Street, so as not 
to interfere with the passage of other vehicles along 
and over the same.”
“ 16. The cars and sleighs of said Company shall be 

entitled to the right of way on the tracks of said rail- 
way. All vehicles, höwever, may travel on, along or 
across said track, but any vehicle, horseman or foot 
passenger upon the track shall turn out on the approach 
of any car, so as to leave the track clear. Any person 
or persons refusing to so turn out, or in any way or 
manner obstructing the free pasgage of said cars on 
and along said track, shall be liable, upon conviction 
before the city police magistrate, the m‘ayor, r 
justice or justices of the peace having jurisdiction, 
fine not exceeding $20 and costs for each offence, or in 
default of payment of said fine and costs, to imprison- 
ment in any lock-up house in said City for a period not 
exceeding thirty days, unless such penalty or costs be 
sooner paid.
“23. The privileges granted by the present

or any 
to a

agree
ment shall extend over a period of twenty years from 
the date of the ägreement, but at the expiration thereof 
the Corporation may, after giving six months’ notice 
prior to the expiration of said term of their intention, 

the ownership of the railways and all real and 
“ personal property in cönnection with the working

assume

t 1
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“ thereof, on payment of their value, to be determined by 
“ arbitration ; an<J in case the Corporation sliould fail in 
“ exercising the right of assuming the ovvnership of said 
“ railways at the expiration of twenty years as aforesaid,
“ the Corporation may, at the expiration of every five 
“ years to elapse after the first-twenty years, exercise the 
“ same right of assuming the ownership of the said 
“ railways, aij^of all real and personal estate thereunto 
“ appertaining, after one year’s notice to be given 
“ preceding the expiration of every fifth year, as afore- 
“ said, änd on payment of their value, to be determined 
“ by arbitration.

“25. In the.event of any other parties proposing to 
“ construct Street failways on any of the streets not 
“ occupied by the parties to whom the privilege is 
“ to be granted, the nature of ,the. proposal thua made 
“ shall be communicated to them, and the option of 
“ constructing such proposed railway on similar 1 
“ conditions as are herein stipulated sh^tll be offered, but 
“ if such preference is not accepted within two months,
“ then the Corporation may grant the privilege to any 
“ other parties.”
Acting under this Indenture, the plaintiffs in the 

year laid down their railway tracks along a portion of 
Main Street two miles long, and commenced running 
propelled by horse power thereon, which they have since 
continued to do. The plaiptiffs, subsequently, with the 
approval of the City authorities, constructed various 
extensions of their line on Main Street and other streets of 
the City and operated the same.

On the 1st of February, 1892, the City passed a by- 
law, No. 543, whereby they purported to grant to James 
Ross and William Mackenzie, contractors, but “ subject to 
the“pesent rights and privileges now possessed by the 
Winnipeg Street Railway Company," the exclusive right 

. and privilege to construct and maintain and operate double 
and single track railways over and along any of the streets 
of the City of Winnipeg, Crossing, where necessary, the lines

THE MANITOBA REPORTS.
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Statement.

now

same

cars
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of the plaintiffs, and to run their cars for hire by electri 
power or sucli other power (to be approved by the City stalcment 
Council) as might be found practicable. The» by-law 
contained clauses providing for the event of possible litiga- 
tion vvith "the plaintiffs and binding the contractors in 
that case to indemnify the City against all liability in respect 
thereof. The by-law was set out in a schedule to the Act 
of Parliament next hereinafter mentioned.

1893.

X

On the 20th of April, 1892, an Act of thé Legislature of 
Manitoba, 55 Vic. c. 56, was passed, incorporatihg the 
defendant Company, and providing that they should be 
entitléd to all the rights and privileges under by-law 543 
aforesaid. The Act, which was opposed by counsel 

the part of the plaintiffs, contained the followingon
section

“ 33. Nothing contained in this Act or in the schedule 
“ thereto shall in any way affect or take away any right 
“ held by, vested in or belonging to the Winnipeg Street 
“ Railway Company-, if any such there bé; but any such 
“ right may be held and exercised' by the Winnipeg 
“ Street Railway Company as fully and effectually as if 
“ this Act had not been passed; but nevertheless the 

Winnipeg Electric Street Railway Company! shall have 
power to cross, build and operate its line of railway 

“ across the lines of the Winnipeg Street Railway Com- 
“ pany, subject to the provisions of the Manitoba Railway 
“Act.”
The defendant Company, on 15th June, 1892, obtained 

from Ross & Mackenzie an assignment of their rights under 
the by-law and commenced laying down rails in various 
streets of the City, claiming under their Act of Incorporation 
and the said by-law the right of, laying down rails and 
working cars along all streets of the City, including those in 
which the plaintiffs’ lines were in,operation, and that the 
City had sanctioned such claim.

The plaintiffs, thereupon, after serving upon the defen- 
dants a notice to desist, filed their bill against the defen- 
dants ih which they claimed a declaration that their right "

\
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1893. to use the streets of the City for Street railway purposes 
Statement. was exclusive as to' all streets already occupied by them, 

and an injunction to prevent the defendants from qontinuing 
to run Street cars on said streets and for other

the manitoba reports.

purposes.

The cause was set dovvn for Hearing and Examination 
of witnesses, and was tried before Mr. Justice Bain on 14th 
November, 1892, and following days.

H. M. Howell, Q.C. and T. D. Cumberland for plaintiffs.

J Ewart, Q.C., and J. Ii. Munson for defendants, The 
iinnipeg,Electric Street Railway Co.

Isaac Campbell, Q. C. and C. P. Wilson for the City of 
Winnipeg. 1

Bain, J.—This suit has been instituted by the plaintiffs 
with the object, mainly, of obtaining a declaration from the 
Court that they have the legal right to the exclusive 
for Street railway purposes, of the whole of the portions 
of Main St., Portage Avenue and Kennedy St. in the City 
åf Winnipeg, -on which they have been and 
operating their Street railway, and for an order or injunction 
to restrain the defendant Company from operating railways 
thereon.
/ The contention of the plaintiffs, as regards these streets, 
is, that by the by-law of the City of Winnipeg No. 178, 
and the agreement made between them and the City in 
pursuance of this by-law, they acquired for the period 
mentionedjtherein the legal right to the exclusive use for 
Street railway purposes of the whole of the portions of the 
streets, laterally as well as longitudinally, which -they 
should occupy with their railway, and that having so 
occupied the portions of these, streets described in the bill 
the defendant Company Aist be regarded as trespassers 
thereon, and should be restrained by the Court from inter- 
fering with the plaintiffs’right. / ... , ,

Both the plaintiffs and the defendarit Company, relying 
on the franchises they have obtained from the City, have „ 
invested a

X
use,

are now

*

S

large amount of money in building and
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operating their Street railways on Main Street and Portage 
Avenue, two of the main thoroughfares of the City; and 
important interests, both as regards the two Companies 
and the City of Winnipeg, are involved in the decision of 
the questions raised by the suit. The main question 
briefly is, whether or not the plaintiffs have the exclusive 
right or monopoly of operating Street railways on these 
streets for the period mentioned in their agreement ? By 
the Act, 55 Vic. c. 56, the Provincial Legislature incorpor- 
ated the defendant Company, and in the same Act validated 
and confirmed the by-law of the City of Winnipeg under 
which the Company has built and is now operating 
railways on the streets of the City. It appears that this 
Act was passed by the Legislature with the full knowledge 
that the plaintiffs were claimingto have the exclusive rights 
to the whole of the streets they occupied with their railway; 
and the passage of the Act was in fact opposed by the 
plaintiffs before a committee of the House. It is provided 
in section 33 that “ nothing in this Act or in the schedule 
thereto shall in any way affect or take away any right held 
by or vested in the Winnipeg Street Railway Company, 
(the plaintiffs,) if such there be." But subject to this 
reservation, the effect of the Act is that the defendant 
Company has been expressly empowered by the Legislature 
to construct and operate their Street railway on Main 
Street and Portage Avenue, of which streets the 
Legislature knew the plaintiffs were in occupation with 
their railway. The defendants contend that, in the face of 
the legislative authority which the defendant Company has, 
the Court cannot, or at any rate should not, by the 
eyercise of its extraordinary jurisdiction prevent the 
defendant Company from* exercising and .enjoying the 
right which has been given to it, and thät the plaintiffs, if 
they have the right they claim, should be left to enforce it 
in an ordinary action against the City. I am not prepared, 
however, to say that, if the plaintiffs can establish their*’ 
right, the jurisdiction of the Coiirt to interfere by injuncti 
is taken away, for„I apprehend that the rights given by the

i8»3-

Judgment.

Bain.J.

on
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1893. statute to the dcfendant Company were in effect given upon 
Judgment. tlle condition that the plaintiffs had not a legal right to 

prevent the defehdant Company operating a railway ön 
these streets. But it is very evident, I think, that before 
the Court can undertake to render the legislative grant the 
defendant Company has received wholly nugatory and 
ineffectuäl, it will have to be satisfied beyond doubt or 
question that the plaintiffs have the legal rights they claim.'

Before it can be held that the plaintiffs have the 
exclusive right they claim, it must be established not only 
that the right has in fact been made over and granted to 
them by the City, but further, that,the conferring of s.uch a 
right or franchise was within thecorporatépowers of the City; 
and the answer of t)ie defendants directly challenges both 
these propositions. The plaintiffs, they say, have 
received from thé City the exclusive right they claim, and 
if the City did undertake to give such a right, it had not 
power to do so and its grant was invalid.

The expression in the by-law and agreement, “ and such 
railway shall have the exclusive right to such portion of 
any Street or streets as shall be occupied by such railway," 
is ambiguöus, and it may be a question of somé difficulty 
to decide what was the extent of the exclusive right 
granted; and I think it will be better, before construing the 
by-law and agreement, to deal with the question of the 
power of the City to make such an exclusive grant as the 
plaintiffs contend it did. Ifl should come to the conclusion 
that the City did go beyond its powers if it gave the right 
contended for, then it will not be necessary for me 'to 
undertake to construe the by-law and agreement.

Assuihing, then, that the City did undertake to confer 
upon the plaintiffs the exclusive right they claim, the 
defendants urge that the City could not legally give this 
right, unless it had express authority from the Legislat 
to do so. The plaintiffs’ reply to this is, that the express 
authority the defendants demand is found in the City 
charter and in the plaintiffs’ Act of Incorporation; and 
furthermore, they say, that, as the streets were vested in the

THE MANITOBA REPORTS.
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City by its Charter, it could give the exclusive right to 
them, and that, at all events, as the Legislature has not 
expressly or by necessary implication deprived the City of 
the power to give this exclusive right, the circumstances 
are such that it must be deemed to have had the 
incident to the power expressly given.

There can be no question of the City having had full 
power to enter into an agreement with 'the plaintififs 
authofizing them to build and operate Street railways 
all or any of the streets in the City. The provisions in 
section 154 of the City Charter would in themselves give 
this power, and the plaintififs’ Act of Incorporation 
expressly authorized the City “ to grant permission to the 
said Company to construct their railways as aforesaid 
. . across, along, and to use and occupy the said streets, 
highways or any part of them for that purpose, upon such 
condition and for such period or periods as may be 
respectively agreed upon between the Company and the 
said City." This is express authority for the City to 
allow the Company to use its streets; but while the City 
might have abstained from allowing anyone else 
them for that purpose, I find nothing here, or in the City 
Charter, that expressly authorizes the City to agree with 
the plaintififs, that they are to have the exclusive right to 
the use of the whole width of the streets, and that enables 
it to put it out of its power to allow other persons or 
companies to use other portions of these streets for Street 
railway purposes. The words “ upon such condition," to 
which Mr. Howell referred, certainly cannot be taken 
either to enlarge the legislative grant to the plaintififs, or to 
confer authority upon the City to enter into any agreement 
with the plaintififs that would be beyond its

1893-
Judgment. 

liAIN, J.

power asI
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Icorporate
powers.

Main Street and Portage Avenue are portions of the old 
roads knpwn as the “ great highways," that were laid out 
by the Council of Assiniboia before the transfer of the 
country to Canada, and these streets as they now exist 
follow, with some slight deviations, the lines of these great 
highways.
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On the surrender of the country to Canada by the 
Judgmcnt, Hudson’s Bay Co., the soil in these highways became vested 
Bami J. ln the Dominion Government; and by chapter 49 R. S. C., it 

provided that the Governor-General-in-Council might 
by order in Council transfer to the Province the public 
thoroughfares or roads that existed as such at‘ the date of 
the transfer. It appears that by order in council dated the 
3rd of February, 1888, Main Street was so transferred, but 
it is not shewn that Portage Avenue has ever been 
transferred. Main Street for about halfa mile or so, runs 
through lot one in the Parish of St. John, usually known 
as the Hudson’s Bay Company’s Reserve, and nearly all of 
the portion of Portage Avenue occupied by the plaintiffs is 
in this lot; and in the grant from the Crown to the 
Hudson s Bay Company, neither Street is excepted or 
reserved. This patent was issued before the date of the 
City Charter of 1882.

By section 155 of the City Charter of 1882, it is provided 
that, “ every public road, Street &c,, shall be vested in the 
City, subject to any rights in the soil which the individuals 
who laid out such road, Street, &c., reserve.” Then in the 
following section it is provided that all persons having 
made any reservation in any Street shall apply within six 
months for a settlement or adjustment of such claim, 
otherwise such claim shall cease to exist. The effect of 
these provisions is, it is argued, that the actual ownership 
of the streets was vested in the City, and therefore, that 
the City could dispose of them or grant any rights and 
privileges in them it saw fit.

It is clear enough, I think, that in saying the streets, &c. 
should be vested in the City, the Legislature intended that 
some property in the actual soil should vest in the City. 
But it is equally clear, I think, that whatever that property 
was, the City acquired and held it only as for a Street, and 
for the use and purposes of the public, and that it could 
not dispose of or deal with it in any manner not authorized 
by its Charter. Like most of the provisions of 
various Acts dealing with municipalities, this section 155

1893-
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he was taken from the Ontario Municipal Act, and its effect there ,g93.

was discussed in the case of Sarnia v. Great Western Ry. Co., jud^ 
21 U. C. R., 59 which decided that the plaintiffs, an 
incorporated town, could not maintain an action of eject- 
ment against the defendants for portions of the streets of 
the town. If the streets were vested in the town, 
contended, it may be open to doubt, perhaps, if the actual 
decision in the case was correct, (Vespra v. Cook, 26 U. C.
C. P. 182,) but I refer to the case because I think the 
following remarks made by McLean, J., very well 
describe the nature of the property that is vested in a 
municipality by the section in question. “ That section,” 
he says, “I think does vest in the municipalities the 
several streets and roads within their borders, but it does 
not necessarily follow that it conveys such a freehold and 
estate as

ed
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will enable a municipality to maintain ejectment. 
Every individual in the community has an equal right to a 
public Street or road, and the municipalities cannot be 
considered as proprietors, and so entitled to control the 
possession any more than any other person or Corporation 
or person interested in the streets or highways. The 
property vested in the municipality is a qualified property, 
to be held and exercised for the benefit of the whole body 
of the Corporation. . , . They so far may be said to 
hold the freehold, but it is only as trustees for the public, 
and not by virtue of any title which confers a right of 
exclusive possession.”

Notwithstanding, then, that the property in the streets, as 
streets, was vested in the City, I think the power of the 
City to dispose of or deal with the streets 
limited by its corporate powers.

And I cannot say that I find anything that really 
conflicts with this view in the case of Coverdale v. C har t ton, 
4 Q. B. D. 104, which was strongly pressed on me by Miv 
Howell. In that case the Gourt were considering q 
provision of the Public Health Act, “ that all streets shall 
vest in and be under the control of the urban authority," 
and what the case decided was, as James, L.J., said in Rolls
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1893. v. St. George, W Ch. D. 785, “that something more than an 
Judgment. easement passed to the local board, and that they had 

some riglit of property in and on and in respect of the soil 
which would entitle them as owners- to b ting a possessory 
action." The decision, too, was given on a special case 
stated by two private individuals,and the question whether 
the grant of the pasturage ornthe road by the local board 
to the plaintiff was within the powers of the board as 
against the public, was in no way raised, by the 
touched

case, or
upon by the Court. In Wandsworth Board of 

Works v. United TelefhoneCo., 13 Q. B. D. 904, the Master 
of the Rolls, speaking of this case and of the section in 
question said, “ My own view at the time 
passed the property so as to enable the local board, as far 
as any body else than the public was concerned, to do with 
it what any other owner than the public might do. 
There might be a breach of their duty to the public, but 
with regard to anybody else than the public, they could do 
with it as any other owner could do, that is, without 
infringing that which was

. . itwas

their primary duty, namely, to 
keep it as a Street." The “ Street ” in question was, it 
appears, a green lane in a rural district, and the exclusive 
grant that had been made was that of the pasturage along 
the sides of the lane for a period of seven months ; and 

if it had been held that the local board had authority 
to make such a grant, I could hardly consider the 
decisive of the one before me.

even

On this contention of the plaintiffs, I must hold, 
then, that the property the City had in the streets would 
not in itself, authorize it to give the plaintiffs the exclusive 
right they claim, unless it otherwise appears that it 
the intention of the Legisjature that this was a disposition 
of the streets that the City should be authorized to make. 
I have already held that' there is no such authority 
expressly given, and it remains now for me to consider if 
the intention of the Legislature that tlTe City was to have 
this authority can be inferred or implied.

The weight of authority seems to shew that, at common

was
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laxv, a Corporation could bind itself to do anything to 
which a natural person could bind himself, and deal with 
its^property as a natural person might deal with his own; 
and in dealing with corporations created by or under 
Acts of Parliament for definite purposes, and with powers 
for efifecting these purposes, there are evidently two ways in 
which the powers of such corporations may be measured. 
One is, that it may be presumed that the transactions of 
such corporations are valid, and that they will be held to 
be invalid only if it can be shewn that the Legislature has 
depriyecl them either expressly or by necessary implication, 
of the power to enter into such transactions ; the other fe 
that their transactions will be held to be valid only if it 
appears they were authorized either expressly or by 
necessary implication. Mr. Howell urged that the former 
view is the one that prevails in the English Courts; but as 
has been pointed out by a learned author, (Pollock ,on 
Contracts, p. 117,) the decision of the House of Lords in 
Ashbury Railway Carriage Co. v. Riche, L. R. 7 H. L. 658, 
has made the conflict between the two theories much less 
sensible in practice than might be expected, and it seans
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to (me, indeed, that this decision goes very far to establish 
^hat for all practical purposes, the theory of limited 
capacity is the one that is to prevail.

In Attonicy General v. Great Eastern Railivay Co5 A{*p. 
Cas. 473, Lord Blackburn speaking of Ashbury v. Riche, 
said, “That case appears to me to decide at all events this, 
that where there is an Act of Parliament creating a Corpor
ation foi aparticular purpose, and giving it powers for that 
particular purpose, what it does not expressly or impliedly 
authorize is to be taken to be prohibited.” In the later 
of BaronessWenlock v. River Dee Co., 10 App. Cas. 354, this 
principle was again affirmed and applied and it was hcld to 
apply to all corporations created by statute for 
particular purposes. As Lord Watson said, p. 302, 
“ Whenever a Corporation is created by Act of Par
liament with reference to the purposes of the Act 
and solely with a view to carrying these provisions

lold,
ould

was 
tion 
ake. 
irity 
?r if 
lave

non



\

234 VOL. 9.

1893. into execution, I am of opinion not only that the objects 
Judgmcnt. which the Corporation may legitimately pursue must be 
Bain, j. ascertained from the Act itself, but that the powers which 

the Corporation may lawfully use in furtherance of these 
objects must either be expressly conferred or derived from 
its provisions."

The principles, then, upon which I must decide the 
question before me are thus clearly and authoritatively 
prescribed, but the difficulty in the case lies in the 
application of the principles to the facts; and it so happens 
that there are no cases, at least that I have been referred 
to, in which the English Courts have had to decide a 
question of this kind upon a State of facts which is at all 
similar to that presented liere.

It is a long established principle of English law that 
"When the law doth give anything to one it giveth 
impliedly whatever is necessary for the taking and enjoying 
the same," Co. Litt. 56; and in the case of the Attorney 
General v. Great Eastern Railway Co., that I have referred 
to, I find Lord Selborne thus defining in what spirit the 
principle laid down in the Ashbury case should be applied; 
“ I agree with Lord Justice James," he says, “ that this 
doctrine ought to be reasonably and not unreasonably 
understood and applied, and that whatever may fairly be 
regarded as incidental to, or consequential upon those 
things which the Leg®aturé-; has authorized, ought not, 
(unless expressly prohibited.) ,to be held by judicial 
construction to be ultra vtres.” In the later case of Small 
v. Smith, W App. Cas. 129, Lord Selborne again said, “ I 
entirely adhere to what was säid in this House in the 
of Attorney General v. Great ..Eastern Railway Co., that 
when you have go£ a main purpose expressed and ample 
authority given to effectuate that main purpose, things 
which are incidental to it, and which may reasonably and 
properly be done, and against which no express prohibition 
is found, may and ought prima facie to follow lN)m the 

'/yVuthority for effectuating the main purpose by proper and 
' general means,” But he also points out that the grounds

THE MAN1TOBA REPORTS.:><
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of sucli an implication must bc found in the 
situation and the reasonable 
situation, and not in what 
pleases with his oxvn, may 
do under such circumstances.

Applying these principles, then, what I must consider is 
was there anything in the nature of the situation and in 
the circumstances of the case, from which it is a legitimate 
and reasonable inference that, when the Legislature 
authomed the City to arrange for the construction of Street 
railways and to make an agreement with the plaintiffs to 
that end, it also intended that the City might agree with 
the plamtiffs that they alone and that none but themselves ' 
should be able to obtain the privilege of using the 
for Street railway purposes for the period limited ?

The plamtiffs, believing, doubtless, that 
franchise which they received from the City 
exclusive one for at least twenty years, have invested a 
large sum of ntoney in the construction of their several 
'nes °f railway and in providing and maintaining the 

necessary rolling stock therefor, and as far as the evidfence 
shews, they have carried out the terms of the agreement 
and have done nothing to forfeit the rights and privileges 
the City couferred upon them. The operation of the 
defendant Company's railway, it also appears, will have the 
effect of maten al ly diminishing the valué bf the plaintiffs’ 
property; and as far as the circumstances of the 
presented in the.evidence, I

nature of the 
consequencés of that 

a man, who may do what lie 
or may not consider proper to

>893-
Judgment.

streets

the right or
was an

case are
. reason why the Court

should hesitate to extend its assistance to the plaintiffs if 
by legitimate inference it can come to the conclusion that 
it was the intention of the Legislature that the franchise 
which the Q ty was authorized to grant should also be an 
exclusive one. But I am bound to say that, in my opinion, 
the plamtiffs have not shewn anything in the. situation or 
circumstances that existed when the , 
that would make it what has been

see no

agreement was made 
- termed a “potential 

necessity that the franchise should be exclusive, or from 
which I can in, any way legitimately infer that it was
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__ intended by the Legislature that it should be exclusive.
Judgmcnt. At the time the agreement was entered into, Winnipeg was 
Bain, j. a new and growing town, with a population of about 25,000, 

and it is well known that at that time it was expected the 
population would increase much more rapidly than it has. 
Main Street and Fortage Avenue are streets of unusual width,' 
having a uniform width of 132 feet, and the other streets 
that have been referred to have a width of sixty-six feet. 
At this time none of the streets had-been paved, and it is 
shewn that in the spring and fall and in wet weather the 
streets often became almost impassable for ordinary 
vehicles. These are about the only facts shewn that bear 
up°n the question ; and while it may be inferred from 
them that the City would be desirous of having Street 
railways introduced, they fail to suggest to me any such 
conclusion as that it was necessary, in order that the City 
might come to an agreement with the plaintiffs to build 
and operate Street railways, it should be able to give the 
plaintiffs the exclusive right and to put it out of its. power. 
for so long a period as twenty years to agreé to give a 
similar right to others, sfiould it afterwards prove to be to 
th^ public benefit to do so. The width of the streets, 
especially of the two I am immediately dealing with, is 
such that it is clearly not physically impossible, or even 
higlily mconvenient or necessarily dangerous, for two rival 
companies to maintain and operate Street railways upon 
them ; so it cannot be said that the franchise whicfy thé 
plaintiffs obtained was one that has sometimes been called 

f*f a natural monopoly, that is, one in which competition 
would be physically impossible or necessarily destructive. 
And there is nothing to show, either, that at the time the 
agreement was made, the City, on account of its inability 
to induce the plaintiffs or others to undertake the construc- 
tion of Street railways, had either to agree to, give the 
plaintiffs the monopoly, or to do without railways ; and I 
cannot find that, from. considerations of this

»893.

sort or any
other, it was necessary the City should have the power to 
give the exclusive right in order that it might be able to 
carry into effect the power granted to it.
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Then igain the right the plaintiffs claim they acquircd ,s93. 
from the/City is in the nature and savours of a monopbly. ,
It is tjue that the right of laying döwn tracks/and 
operating railways on the public streets is not af right 
common to all, and the right to do this must come 
directly or indirectly from the Legisiature. But nthers as 
well as the plaintiffs might wish to acquire this right, and 
against all such, the plaintiffs, if they have vhat they 
claim, have a practical monopoly. Had the legisiature 
mtended that the plaintiffs were to be authorizfcd to obtain 
such a monopoly in the streets of Winnipeg/It would have 
been very easy when they were specially dehling with the 
matter to have said so ; but as they have /ot said so, the 
intention that they might obtain such a nfonopoly is not to 
be imputed without good reason for so^oing.

The section of the City Charter tha^authorizes the City 
or the Council to pass by-laws for the/construction of Street 
railways, also authorizes by-laws jfor regulating and 
governing tliem when they are cofistructed; and it was 
argued that this power to regul/te implied a power to 
restrict and limit, and that a by-l4w limiting the right to 

the streets to the plaintiffs alone is not unreasonable, 
and therefore is not utira viris. It is quite true that a 
power to regulate must in certain cases involve'a power 
not only to limit, but also to prohibit, because, if it did not, 
the power would in many cases be found to be nugatory!
If the public benefit sought to be obtained in giving a 
municipality power to regulate can only bé attained by 
prohibition, then a by-Iaw going that length may be held 
to be reasonable and intra vires. Slattery v. Naylor, 13 
App. Cas. 446. But the circumstances here, as we have 
seen, do not shew any necessity for limiting the right to 

the streets exclusively to the plaintiffs. The power to 
govern and regulate the operation of Street railways, after 
they have been constructed, is one that it is absolutely 
necessary that the City should have. The word “ regulate " 
in the sub-section has a well defined meaning, and I think the 
Legisiature never intended in using that word that it
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1893. to be implied from it, that the City might give to one person 
Jutigment. or company tbe monopoly of.using the streets for a long 
nAin, j. or indefinite tcrni.

In England, until at least tlici passing of the Municipal 
Acts in later years, the poxvcrs of incorporated towns and 
cities rested on an entircly ditferent basis from those of 
municipal corporations in tliis Provmce. Here, and in the 
Province of Ontario from wltich our municipal system is 
closely copied, municipalities liave been established 
directly by the Legislature for the" sole purpose of more 
conveniently carrying out the details of certain portions of 
civil government spccially delegated to them, and municipal 
corporations exist only for the purposes for tvhich they 
created. This is also the theory and system of municipal 
government that éxists in, I think, all the States of the 
United States, and as lias been pointcd out by Mr. Bricc in 
his Work on Ultra virts, there is no country in wliiph there 
are so many corporations, or in which the law as to the 
powers of Corporations, municipal and others, has been so 
much discussed, as in the United States. Both in this 
Court and in the Courts of Ontario when questions of 
municipal law are under discussion, decisions of the 
Courts in the United States, both Federal and State, liave 
always been recognized as instructive; and I think I

were

may
say that, when they .do not conflict with principles 
established by decisions of the English Courts, they liave 
very generally been adoptcd and followed.

Considering the facts of the case in the light of 
authoritative principles of English law, I have come to the 
conclusion that I cannot, by what I would consider a 
legitimate inlerence, infer from tliese facts that it was the 
implied intention of the Legislature that the City 
have the power to give the plaintiffs the exclusive use of 
the streets, and it is not necessary, therefore, that I should 
consider at any length the numerous decisions of the 
United States Courts, both Federal and State that benr 
upon the question ; and it is the less necessary becausc 
Mr. Howell fully conceded on the argument that the whole

was to

I

1
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weight of these cases is aga in.st the plaintiffs’ contention.
The principle of construction tliat these Courts apply in 

construing Legislative grants to corporations is thus laid 
down by the Supreme Court in Minturn v. lame, 23 How 
435.

>«93-

Judgment. 

IlAIN, J. ,

l

" ^ is a wcll settled rullb of construction of grants 
by the Legislature to corpdrations, whether public or 
private, that oniy such powers and rights can be exercised 
under them as are clearly comprehended within the words 
of the Act. or derived thereffom hy necessary implicaflon, 
regard being IVad to the objects of the grant. My 
ambiguity or doubt arising out of the turms used by the 
Legislature must be rcsolvcd it) favour of the public." And 
dealing particularly with municipal corporations, Judgc 
Dillon in his well known work on Municipal Corporatjjis, at 
s. 89, uses the following langtiagc that has niore tiian once 
been expressly adopted by the Courts; “ Municipal 
Corporations,” lie says, “ can exercise the following powers 
and no other ; First, those granted in express ternts; 
second, those necessarily and fairly implied in, or 
incidental to the powers expressly granted ; third. those 
essential to the declared objects and purposes of the 
Corporation, not simply Convenient, but indispensabie. Any 
fair, reasonable doubt concerning the existence of power is 
resolved by the courts against the Corporation, and the 
power is denied.” And in such cases as Minturn v. Larue, 
above referred to, Fattning v. Gregoire, 57 U. S. R. 52s! 
The State v. Cincinnati Gas Co., 18 Ohib State R. 264. 
Parkersburg Gas Co. v. Parkersburg, S. E. R. 650; Saginaw 
Gas Light Co. v. Saginaw, 28 Fed. Reporter, and 
many others that niight be cited, the above principles have 
been applied with the result that claims for exelusive rights 
in public franchises resting on the implied powers bf 
municipal corporations to giant such franchises have been 
denied. As was said in

*

of these cases, nothing .will 
legislative grant to a municipal

One
be intended from
Corporation.

If I were able to regard the City as having been in the 
position of a man who could do with his own as he pleased,

I *
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•««. I cannot say that I could
Judgnient. undcrtaking to givc the/plaintiffs the mono^of"^!'
BA,",J- unde tatLrr^t^r" COnsideratlon ‘lic plaintiffs 

ndertakmg to mtroduce and operate Street railways. But
oree //r,CW , 0'ty’S positi°" ‘hat I am clearly 
precluded from takmg. It could act in the matter only as
ndlatU£rLedt,0d0bythe LCBis,atUre’ a"d 1 ~

autho ,r ^Cg' 'r,C e'tller eXpreSS'y or fay hiiplication 
whnl, 71 g'Ve the P,aintiffs thc monopoly of the 
l l(n e ■tleetS; 0r that 11 was necessary that the City

■n this view, then the plaintiffs cannot 
tl.ey claim; and having failed to establish their legal right 
tliey cannot be entitled to an injunction. - U
St,IJ’aVe considereil the caseas it speehilfy refers to Main
fn .tled t g" tnUe; but if tile Plaintiffs are not
entitled to an mjunction as to these streets, they cannot of

” *• - <"« «h.r

K

If I am right 
have the tegal right

Even if it could be held that the 
power to give the plaintiffs the monopoly they claim» thev would stm havc to face the contention of the defeJLnts 
ha the City did not in fact give them this monopoly. The 

exelusive right mentioned i„ the by-iaw and the agreement 
the defendants say, is limited to the portion of the streets 
actua !y occupied by the railway, and further, to a railvvay 
operated by the force or power of animals. Howevcr as I 
havedecdedagainst thc plai„„ffs on the other branch of 
the case it is not necessary that I should express anyrrr.r1" '■ ^

City had authority and

It appears that the line or tracks of the defendant

•arrsf.r.s pl“* "**• '■
plaintiffs' bill contains a prayer that the défendant Company

exceptforrthera,nCd ^7 Cr°SSi"g the plaintiffs' tracks except for the purpose of Crossing the same to run

several
Portage Avenue ; and the

upon

gm



i

WINNIPEG ST, HY. V. W1NNIPE0 ELEC. ST. RY.

streets which are not occupied by the plaintiffs, and which 
the Plaintiffs do not wisli to occupy. But if the dcfendant 
Company has the right to lay down and operate its 
railway on these streets, section 38 of their Act of 
meorporation gives them power to cross the lines of the 
plaintiffs’ railway, subjcct to the provisions of the Manitoba 
Railway Act; and it is shewn that under the provisions of 
the last mentioned Act, the Railway Gommittee of the 
Executive Council has approved of the several crossings, and 
that the defendant Company has complied with the 
directions of the Committee in regard thereto.

The plaintiffs’ bi 11 is. dismissed with

From this decision the plaintiffs appealed to the Full 
Court, and the application came on for 
Term, 1898. .

9.
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argument in Hilary

HmueU< Q C. and T. D. Cumberland, for plaintiffs 
The b,11 was filed 27th July, 1892. If plaintiffs have ' 
exclusive right, the bill will not lie. If City had no power 
to g,ve such rights the plaintiffs must fail. Formerly the 
Crown granted franchises, and when parties were found 
exercismg franchises, the Courts presumed a Crown grant, 
lheold franchises were always exclusive franchises such 
as markets, guilds, ferries &c. The Crown in such cases 
gave part of its power to a subject. Without the grant no 
one had right to it. Crow> could not afterwards interfere 
Only the Legislature couldldo so. If Crown granted a second 
franchise which interfered with a former one, the Court 
would restrain the exercisfe of it. No one had a natural 
right to lay tramways or obstruct a public Street; what 
plaintiffs claim interferes with no one’s natural right. Did 
plaintiffs by agreement with City get an exclusive right? 
That is by agreement as explained by the two statutes. 
1882 °nS 154 3nd fo*,owinS sections of City Charter of

not

gave power to authorize construction of Street 
railway and vests the streets in the City and takes away the 
common law rights of the owner of the soil and in this
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Tuo judgcs, Story and another, dissented in thi
IS rnnf#»nrl«/l *1...*. ll. <•

ST. RY. 243
420.

t 5casc '*93 
ng judgment gives the

Sec al so Ntwåurgh v. Millci, Ö^Johnt Q,P ^

Cooley o" ConstitutioHal Limitatiom, 6th ed: page 486 
shows how extreme the American law is. The pmvers of 
a mumcipal Corporation are not as restricted as an ordinary 
r\ 'ng C0,rrrav°"' v' Pottison, Comyus Dig. 96-
R 17 Eo S* tej89’ Ru'e 32; v. L’
Coll il1, ^ ^ v' Cardiff> 29 Gr. 309; Z,W/<p»„ 
Companus 164. ^the difference between English

10 App Cas
478! liT9' V- Grtat EasUrn Rr Co., 5 App. Cas.'
Power and a^d a^fbelSCn^itld^it

"77'r135, Exchange Bank v. Flttcher, 19 S. C R 287 Th 
streets are vested in the City and thefefore the City for ti,is 
reason has power to deal with them to almost any extern
SÄ 4 Q- B' D' 104i Boardof Wortsn

lLV;D-904; R°“s V &
is submitted that th " "0t rePea,ed

The case is commented Argument.on
foot note.

110;
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on Estate Co. v.
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,, , and it
, . . e reasonableness of the by-law is the
true cntenon whether it is good of not. SlatUry v Navlar
charfer9' ^ 446’ '"d ‘Whatever the plaintiffs by '
Cl ie0enR°4W16ed D ftaHe’thC Gty may Rt 

, . ’ 1 U;K- 41b. Defendants admit plaintiffs have 
xclustve nght to soil on which rails laid and 

them for twenty years, which 
with City. The Act then 
exclusive right. No
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was obtained by contract 

intended City must grant an 
lc|:,lay rails at great expense ifone vvoii

sr
 -



244 THE MANITOEA REPORTS. VOL. 9
1893. he may be made to talce them

jace, contract ,s m/m v,res. A contract under corporate 
■s produced. The Court will presume it good. Pparty

Ff-y’SP‘ctfc Performa Je, 
(2nd), 22J (last ed.) Wliat parties did after contract 

may fa.rly explam the meaning of it. If by-Iaw reasonable 

1“ mZ mZS- SlattCry v. Naylor. 13 App. Cas. 446- f*T 2 «• & AJ- ¥« ; Bosworth v. ffeame, 2 Str!

to 420 lTnW C“yK?f L“'"d0n limiti"g "umber of carts
to 4JU held reasonable. Another
should not be

that Brewers’ drays

rr — * - Mrirby-law passed. Harrisen's Munkifal Manual, m. Queen
nulv a ’ J2 L J- Q- B' 831 Reasonable, if for the
pubhc good Hopkins v. Mayor of Swansea, 4 M.
637, by-law held good. If so anyjease under it good
BUSt7 r V- M Wi,les- 888; 3 Burr. isis, 2
Burr. 896. As to powers of these corporations being 
greater than thosc of private corporations. Reg v 
Johnslon, 38 U. C. R. 556; Pirie v. Dundas, 29 U. C. R 
407; Bweodv. Bullock, 6 Q. B. 400. The contract gives 
plaintiffs exelusive right to use such streets as they lay 
rmlson, and that not the width, but the length of streef 
Uause 1. What company depehds on for exelusive rieht 
must be exelusive against the general public or against 
another company not against general public. No other 
company could exercise rights on plaintiffs’ rails. so saying 
exelusive right means not as to portion of X g
by ra ils, but as to length of streets. 
clause one does not mean the 
Clause 27 is strongly in favor of 
rules of construction of

& W.

1

t

<
7
p
A
eiStreet occupied 

Word “railway” in 
tracly but the Company. 

exelusive right as to 
... . . Lontracts. Language must be

used m its plain ordmary meaning. What would anv 
reasonable man reading it over say it nieant. The language
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ly is to receive that construction which the other party would 

naturally and fairly be expected to give to it. Contract 
to be read as ,

)n 1893.
*s Argument.ia

a whole. Verbal criticism is subordinated 
Language of doubtful meaning 

most Strongly against the person using it and who 
hascaused the doubt and in favor of person who has 
lmd out h,s money on faith of it and bcen' misled. '
McComtl v. Murphy, L. R. 5 P. C. 219; Wolvcridgt v
SUWatd< l C' & M. 657. Court will avoid a rcsult 
unreasonablc and impossibl . Reg. v. McLean, 8 S. C. R.

te to intent.
construedty

A
ct
ie
;

r.
:s
s

/ S. Ewart, Q.C. and /. H. Munson for defendants, The 
mnipeg Electric Street Railway Company. The City 

had no power to give an exclusive right to the plaintiffs 
over the whole width of the Street. Section 9 of the 
statute enables the City to give a right to occupy such parts 
of streets as may be required for purposes of their 

' "Expressio unius exclusio alterius" applies. 
nornas v Ratlroad Co., 101 U. S. R. 71. The statute contem- 
plated other Street railways, forothers are referred to in the 
c lar ter and the plaintififCompany is given power to amalga- 
mate with them. The statute empowers the City to give a 
right to use the streets “ upon such condition," as the City 

| m s proper. The City cannot give some additional thing— 
an exclusive right-and call it a condition. A condition is a 
subtraction and not

;
t
i

I
railway tracks.

i

nr T „ ^ an addition, Sttoud, 156; Ex parte
CMns L. R. 10 Ch. S67; Ex parte Popplewell, 21 Ch D 
<0. A power to make one agreement does not involve a 
power to agree not to make ano,her one. The Municipal 
Act is notdrawn upon the idea that a Corporation befng 
ereeted it has power to do everything; but upon the 
opposmg idea that after a Corporation is bom, it is necessary 
to clothe ,t. Hence we have nct a list of limitations, but a 
hs of powers granted. Nor does the agreement with the 
City purport to give the exclusive right claimed by the
fs^ Firs1 T r°ffbt  ̂S°me CXClUSiVe right’but what
is it ? hirst, plaintiffs are not to have an exclusive right of 
runnmg on their own tracks. Express provision is madeA;
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•°»<«■«” Å^.rs;s;„nÉr“rPrevent such a use. Cottam v. gJZToR n ,n° 
Second. Ifplaintiffshad no exclusive rigVto

iEEEPrF---
other persons to doso. Fifth Neverthj Xperm^in& 
right is undoubtedly given a„d it E "I""''eXC,USive '

“SSssäSä
ThLllMoaä SiofuTl ^ C*

by-law are bad as being unreasonable ift aB'eement and 
present contention. Under them nll f COrrect in
to ru„ such kind of vehicL " th ‘f ^ Bive"P™er

cents a trip. There is never v k P ’ d at ten 
the agreement is to a"d
years the Company agrees to séll ouftoSecltTth^ 
never had power to purchase and if ; Lh 6 °ty 
could not for the price is to be fixed bv ^ praCt,cal,y 
of the arbitrators and one of the.nt lo ITT™ ^

to Spel otLw4:nrtord2z

monopoiies being odious, Addison \n cttr 92 i "
"* Yltra V™> 5G' Construction of aZlnt T 
exclus,veness, Newby v. Harrison, 1 j. 8 ‘ as to

\’OL. 9.
*^93- that everyone 

Argument. OUt. And 
busses or

can

use their 
an exclusive

k

I

as

i
t

& H. 393; Scales
$
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urn v. Piekertng, 4 Bing. 452; Charles River Bridge v. Warren 

Bridge, 8b U. S. R. 605; Letton v. Goodden, L. R. 2 Eq. 123; 
Wtlberforee on Statntes, 245; Maxwell on Statntes, 868-6- 

AJ‘0rncy Gtneral v. A>«, 5 M. R. 96 ; Thompson on 
Electricity, 87; Packer v. Sunbury Ry. Co., 19 Penn 
Commonwealth v. Co., 27 Penn. St 351.
strict coristruction.

of '893.
Argument.ion

I to
70.

St. 218; 
Examples of 

_ Street Railway by
horses not to interfere with right to run by electricity. 
Teachout v. Des Moines Street Railway Co., 38 N W R 
145; Ry. v. 30 Fed. Rep.;' />/*,
/»•»MVtvr v. Hoboken Co., 68 U. S. R. 116; Saginaw Gas 
Co. v. 28 Fed. Rep. 535; 7?»,-# »„ 1423 •
Fanmng v. Gregoire, 57 U. S. R. 523. Municipality cannot 
give monopoly without express authority from Legislature 
State of Ohio v. Cincinnati Gas Co., 18 Ohio St. 262; Chicago 
v.Rumfiff, 45 Ill. 90; Minturn v. Larue, 64 U. S. R 435- 
Sandjord v. Railroad Co., 24 Penn. St. 878; ReBronson and 
City of Ottawa, 1 O. R. 415; Pirie v. Dundas, 29 U. C R 407- 
Re Nash and McCraeken, 33 U. C. R. 181; Reg. x. Johns ton, 
öö U. C. R. 549; Hinckley v. Gildcrslecve, 19 Gr. 210; 
Atlorney General v. Niagara Falls International Bridge Co., 
20 Gr. 34. Corporation has no power to create forfeiture 
without express authority. Johnson v. Croydon, 16 Q B 
D. 708; S/attery v. Naylon, 18 App. Cas. 44tT Corporation 
cannot divest itself of powers by covenanting not to 
exercise them. Ayr v. Oswald, 8 App. Cas. 623; Reg. v. 
Darltngton, 6 Q. B. 681; Vande,wr v, Fast Oxford, 3 A. R. 
149; Bennet v. Cote St. Lcwis, Harrison's Mun. Man. 
(.)th cd.) 522; Goszler v. Georgetownt 19 U S R 596 • 
Thomas v. Railroad Co., 101 U. S. R. 71; Saginaw Gas Co v’ 
Saginaw 28 Fed. R. 535; Dillonpn Munieifal Corforations, 
150, 518, 532, Re Bntish Provident Life Assurance 
Soeiety, 4 D. J. & S. -406. Plaintiffs argued that 
tf strects be vested in the- City, it may deal with 
these much as it pleases, but the streets vested as 
streets are governed by the Municipal Act. Cover- '
dalen. Charlton, 4 Q. B. D. 104; Sarma v. G. IV. Ry., 
21 IT. C. R. 62; Atlorney General v, MeLang/din, 1 Gr. 4l’

eir
ive

Right to runno
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'_93w By-law of plaintiff Company ncver in force 

Argument, “me into force until a particular 
had been entered into and

It tvas not to
agreement based on it 

i , executed. No such agreement -has ever been made, for under the by-law the plaintiff, 
alone are permitted to do ccrtain thfngs, while by thj

“‘PCr; 7r l° ComPany-'th=,r„™
StTrfp ; C r er °beCOnstruedasotl'ercharters;Bootlts 

“ ' ; Di,l0n0n MuHici*,al Corporation, 95,
s 56. L,b6ral construction only when Corporation purely 
pubhc.and no question of private profit enters into it

Grf‘™Z V' Corf’oratwn of London, L. R. 1 H. L. 34 • 
Stourbndge v WhaUey, 2 B. & Ad. 792; Cornwall v 
Corporation of West Nissmri; 25 U. C C. P. 9- Pratt v 
Ctty of Strafford, 16 A. R. 30; Maxwell on Statutes, 363-5
Z Z ' 97> "• Same rulc should apply to ä
grantee Si/lf take" m°St stronely against the 
g antee. In all public grants that rule prevails.

ircct Railways, 40-1; Purdy v. Farley, 10 U. C R 545-

O T °mai!7yS; m'ne T0r0"‘° S,reet Rail™y Co, 22o. R. 374; People v. 0'B,icn, 111 N. Y. 1. As to 
implied powers, Lindhy on Companies, 891 ■ Pollock on

•- STS: niAyr Harbout r" v. oJaidTC
Cas.b-3; Ddlon.on Municipal Corporation, 826. As to 
Monopoly. How far can corporations give one or an 
exclusive pnyilege in the nature of one. They cannot 
wrthout speca! powers/ Bacon's Abr., vol. 7, 24,21 Jac 1 
c,,3, Dl“o’‘ on Municipal Corporation, 156, 480 note 429- 
Harrtsons Municipal Manual, 215. , Legislative powers of 
mumcpa corporatrons cannot be bargained or sut'rendered 
away without Legrslative authority, express or implied 
tfarns v. North Devon Ry„ 20 Beav. 384. Municipal 
system here d.fferent from that in England. Founded on
HWli‘Can iHarrisons Mu„ictpal Manual, 9;
Walltsn. Asstmboia, 4 M. R.101; Canteron v. Wait, 3 A.
K. 175. Anymterference with rights of public on the 
htghway ngidly dealt with. North London Ry. Co v 
Metropolitan 'Board of Works, 28 L. J. Ch. 909. Occupy i„ 
statutes coupled with use, “Use and occupy.” No^tur

/

Booth on
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a soctis. This not a case in which the Court will grant an r8o, 
injunction. Th| Court has no potver to compel pläintiffs to A ~ , 
do the,r part ofkhe agreement. There is therefore no mutu- 
ality. Apart from reciprocal duties the pläintiffs have not 9 
sufficient lot us '‘aandi here. Lel/on v. Goodden, L. R. 2 Eq.
123. As to quistioffof delay. The bill shows one line 
completed befoil bill filed. $200,00 expended before 
filed. $40000 bfetween that and service of notice of 
motion. Large iamount after that. No contention of 
acquiescence by Alaintiffs, only delay which will prevent 
relief by injunctioV Court will consider length of time 
and amount expendted in that time.

V. WINNIPEG ELEC. ST. RY. 249
to
it

nt-
fls
le t
rs
’s

bili5,
y

Isaac Campbell, QY and C. P. Wilson for the City of 
Winnipeg. As to cdhstruction of by law. By the first 
clause permission is gfented to pläintiffs to build upon all 
streets. The fifth clauåe is merely intended to giye the 
City a voice m decidin^what portion of the Street should 
be occupiéd. If it we 
wo,uld be no restriction

a
i

l

!
not for the 25th clause there 

the poivers given by clause 1 
to build at any time within 20 years. the pläintiffs need 
not build themselves and yet the powér to do so would 
prachcally prohibit otliers from building.
Rgainst this, clause 26 was passed, which in effect 
terminates the pläintiffs' right as to certain streets under 
certain cönditions. This interpretation of the by law 
is borne out by the agreements under clause 1 by which 
the pläintiffs' rights are provided for, and all the remaining 
provisions are covenants on the part of the Company 
chiefly modifying the rights given by clause-x,ne. The 
City of Winnipeg is not necessarily a 
defendants

unon

To guard

proper 'party. If
, __ were Properly on the streets, pläintiffs must
lail. If tliey were not properly there, then they were not 
acting in accordance with the agreement, and pläintiffs 
as against the City. Not correct that City is estopped by 
the agreement made in 1882, and allowing it to stand for 
ten years. If agreement were nltra vires, then it 
the contract of the City at all. The Consolidated

fail

xvas not 
charter
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o, -STTffi idsr T* ?*“* ä*I 2v. 2 B. &yAd. 818rter

construed as contracts 
E. & B. 864 ;
Wood, 350. 
the defendants

charter

v- , . „ are not to be ►
TTTTv. T?,,T». t"2z!

.. r„ "f 7^”--

o„ asth ,„|V “ 1,1 Ju"' »° ™1»-.

*b,,U‘ * September, ,h, TTTT,"'1 

mjunction was served on 29nd ’c«nt . or an

29th September an el Came °n for hearing on

N”m1"- ,m- »- d<.„7° “S“

Atk is.) /-• . ’ un- 48, Gibson v. Smith 2

^£:»*XLrSLVti%, st t 
5;. Stjt 51w-

9r.c . T , ’ ’ Enstwood v. Lever, 33 L J Ch

-EEStEtW
money to be expended, relief will be refused £ IvT*
sZTeldG Ryr C°" 3D- M-&G- 359: General v “

# </ ** r”™' C»- 3 D. M. & G. 304. A>,
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intZ"'"' VCryASlight dek,y and “penditure sufficient ,893 
. ‘Way. Cases' Amount expended what is most looked 

, “ank™‘ v. Houghton, 27 Beav. 429> Archbold v.
39o y\ ' L' C' 388 > Goods°n v. Richardson, L. R. 9 Ch.

28 Ch- D- 108' v. CW*. 4 
Or. 45. The City cannot be held responsible in any way 
for the agreement with the defendants, and the by law 
expressly provides that nothing Sone under it should 
prejudice the plaintiffs' rights.

, Z Q-C' in reply. The Government may
e lcate land for public highway just as a private individual 

can. Turner v. Walsh, 6 App. Cas. 636. Main Street was 
dedicated as a public highway before Canada had anything 
o do with the land. The dedication was to the public 

represented by the Local Legislature and that body may 
egislate as to this right. Any person who dedicates - a 

Street puts it under the Local Legislature. The Dominion 
did so by dedicating the streets and lost all control of the 
land in so far as any power to legislate over it goes. 
Injunction us the proper remedy. Fanning v. Grcgoirc, 57 
U. S. R. 524; High on Injunctions, ss. 912-6 (3rd éd) ■
Grcmd Rapids Electric Lig/,t Co. v. Grand Rapids Edison 
Electric Ltght &c. Co., 33 Fed. Rep. 659 ; Altman v. Royal 
Aquarimn Society, 3 Ch. D. 228. Had defendant Company 
been laying rails without consent of City, City could have 
got an mjunction. Fenclon Falls v. Victoria Ry. Co 29 Gr 
1: v‘ A”d*™n, 27 Gr. 411; Bell Telephone Co. v'
Belleville Electric Light Co., 12 O. R. 571; St Vincent 
Greenfield 15 A. R. 567. On the question of de.ay 
Roper v. Williams, T. & R. 18; Gaslin v. Balis 13 Ch D
rr '’JCZ,aV fUrrel1, 11 Ch' D- 146; RusscU v- Watts, 25 
Ch. D. 576; Procter v. Bo,nis, 36 Ch. D. 759; London
Chatham & Dover Ry. Co. v. Bull, 47 L. T. N. S. 414 • Lord 
Manners v. Johnson, 1 Ch. D. 673. After all the question 
■s one of reasonableness. Statute Jac. 1 against monopolies 
°n y forbade monopoly for more than 21 years. Hofikins 
v. Swansea, 4 M. & W. 637; Wade v. Brantford 19 U C

251
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A - on 1 6 P nt,’ff C°mpan>' has "ever refused to run
Argument. °nother streets. Whether reasbnable or not, ,he City is

7426 TI JUdgC' °'Meara< 11 O. R. 609 ; 14 S CX R 
thertZStrUCti0n mT aéainst Corporation

97 U S R 65T n*®» * v V Park, 
rieht is recL d ■ 6 "g ‘ t0 give an «clusive
Ari ‘ / °e ,Zed ,n some American cases. GA »/ 

v. Ltght Co., 8 Ky. Rep. 22. 7 7

theTatvoflw'-The AC‘ 45 ViC' C' 36(M.,)incoVoratiqg
154 ^hayt Jr>PCr in 1882’ Prov'ded by section «

, at tjie City Council might pass by-laws
P"or authorizing the construction of a„y 

Street ra way or tramway, upon any of the streets or hieh 
ways within the Qty, and for regulating and governing the
plaTniiffr thC rakS t0 be charged thereon. The

- Vic 37 main r inCO,'POrated in 1882 by the Act 45 
rhl r r V 1 he Same year. »"der an agreement wit 
the Otyof Wmnipeg. dated 7th July, 1882 enTered n 
under the authority, and in' pursuance of a by-Iaw of 1

Rortage Avenue, running along Portage 
Kennedy Street, and thence along that Street 
way. Still later, the line

among

:
line was

reet and 
Avenue as far as 

as faras Broad-
. on Main Street was continued on

that Street, north fröm the Canadian Pacific Railwav station 
-d on as far as the Parish of Kildonan tKS 
line andSthese extensions have ever since their cönstrucfion

°PCrated bythe Company ac-
cording to the terms-and provisions of the by-law and

t ne Act of Incorporation, by-law and 
agreement, all provide that the motive power used shall be 

the force and power of animals or 
Power as may be authorized 
said City."

agreement.

such other motive 
blf the said Council of the

1)
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r.^n 1.892' thf City Council passed another by-law, No. l8„,
£} wh,?h- after recitine that certain persons thérein named 
had applied for the right and privilege to construct and£- '' * 
operate a double or single track railway over and along the YL0",C'J' 
streets and highways of the City, proceeded to grant the 
apphcantsthe privilege applied for, the motive power used 
to be, Electric power or such other power as may be 
found practicable.” Following upon this, certain persons,
mCt«dz»NthOSe named in by-law N°- 543, were by 55 Vic 
C. 56, (M ) incorporated as The Winnipeg Electric Street 
Railway Company, and the by-law was thereby validated 
and confirmed in all respects as if it had been enacted by 
the Legislature. In pursuance of this by-law the defend- 

ompany have constructed and are now operating by 
electricity a Street railway on its tracks on Main Street and 
ortage Avenue, laid alongside those of the plaintiff Com

pany, and also upon other streets of the City. -
The plaintiff Company claim that they are, under by-law 

No 178, and their agreement with the City, entitled to the 
exclusive use of the whole of the streets upon which they 

operating their lme for Street railway purposes, and 
have begun this suit to obtain an injunction restraining the 
defendant Company from operating theii- line of railway 
and for a declaration that they have a legal right to the 
exclusive use which they claim.

The Act 55 Vic. c. 56, incorporating the defendant Com-
pZteWRS|,°PrOSed by the plaintiff ComPany before the 
Private Bills Committee of the Legislature, so it was passed
by the Legislature with full knowledge that the plaintiff 
Company cla.med the exclusive right now asserted in
,!U'tBut the. 33rd section of the Act provides, that 

Nothmg contamed in this Act or in the schedule thereto 
shall m any way affect or take away any right held by 
vested in, or belonging to, the Winnipeg Street Railway 
Company, ,f any such there be, but any such right may be 
held and exercsed by the Winnipeg Street Railway Com- 
pany as fully and effectually as if this Act had not been 
passed. The by-law No. 543 is also expressed to be made

253
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| J-dgm,-,. i.StheX,thneecei "

M Tå,lo». C.J. "'hether the plaintiff Com 
and privileges claimed.

'893.

are, and
pany have the exclusive riglits

suit*16 Qty C°UnCil t0 Brant it, they 

The plaintiff Company insist, that for the period of time

r-f. S .. ght 1 the cxclusive use of such streets in the
that they am^ntideTto";;,! ‘”I °f that *

y ,ltled to the exclusive use of the whole
Tlie Act6 enfth °f the Streets 50 occupied by tllem

sectiön 9 lhantC0the0rtmg ^ plaintiffComP*"/ provides in
the City shall “ h 0??.any’ on obtaining the consent of 
tne Uty, shall have full power and authoritv to use and
occupy any and such parts of any of the streets ör hfeh

Xfsnr ,n ,h* r»p -’2;Of dause one' f I °f thc by,aw. clat.se one, and

- -sr äs?
as shall be

I
: not in the power 

cannot maintain their
was

1 L J,

, 1

1 t

any Street or streets -

n-H ä Stil4”-*
have fulfilled these; that in the 
the conditions of a railway 
clusiveness; and that unless 
given no one

arguments
con-

pany, and they 
very nature of things and 

track there must be 
an exclusive right had been 

would have undertaken the risk and expended 
large amount of rtioney, as they have done

ÖMT0" taken,,by thC defe',dant ^mpany is that the 
p ntrff Company have no such exclusive right as is 
C a'mft'd' and ‘hat they having an Act of the Legislature 
and the by-law thereby confirmed giving them certain 
nghts, the Court should not interfere bv u

57“ ‘”-v6* p'*“City any nghts they may have. As to this, I agreTwi.h

an ex-

such a
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Wh° heard the case mthe instance, l893 
hat ti,e Act incorporatmg the defendant Company having , !-

m effect been passed on the supposition that the plaintiff J-”'' 
Company have not the right now claimed, the jurisdiction TAY“‘'C'J 

the Court cannot be said to be taken away. Though I 
S° agree with him that before the Court will interfere so 

the PMC C g‘S,atiVe grant t0 defendant Company,
Sid doubt°mPany mUSt Placethe ,egal right ** elaim

255It
d

t
{

The plaintiff Company assert that 
been granted to them, and that.it was within the corporate 
Power of the C,ty to grant such a right. The defendant 
Company on the other hand attack both of these proposi- 
tions and say the C,ty did not grant an exclusive right 
and ,f ,t undertook to do so, the grant is invalid, because

Thel 'h ZP°tate P°7erS making such a grant.
dÅUdgCatth 'ringdealtwith the powers 

o the City, and havmgcome to the conclusion that granting

ZTtZ 7 “ "• authoriiy. 1.... iz:isaiy for h,m to consider whether the City did undertake 
the by",aw and agreement with

Counsel for the plaintiff Company concede thht the 
American cases dealing with the powers of municipal 
eorporations may be considered as opposed to the positL
25 r > J’ 3nd that C°°ley in hiS W0‘"k 0n Constitu- 
Uonal Lttn,talions, at p. 231, fairly States the law as
expounded by the American Courts. “The general 
disposition of the Courts in this country has been to 
confine mumcpalities within the limits that a strict 
construction of the grants of powers in their charters will 
assign to them, thus applying substantially the same rule 
that is applied to charters of private incorporation. The 
reasonable presumption is that the State has granted in 
c earandunmistakabletermsallit has designed to grant

an exclusive right has

)
period in the United States,though ptrlmp^for the "St

f

* !

■ >
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1893. time so— ,,, asserted i" Charles River Bridge v The

Judgment. Warren Bridge Co., 36 U. S. R. 420, a case in whichhowever

judge inTetptrCou^f^ennsytam0» o^ce sa"--In 

the construction of a charter, to. be in doubt is to be 
resolved; and every resolution which springs from doubt 
is against the-c^rporation.”

Dillon in his;

porating Acts of mumcipalities, as it is to the charters of 
private Corporation?; \h 
of powers to municipal ai 
the usual range, or which 
which in their exercise

1I
5

ut it is equally applicable to grants 
public bodies which are out of 

|ay result in public burdens, or 
ouch the right to liberty or 

property or as ,t may compendiously be expressed any 
common law right of the Citizen or inhabitant." In the
tnlTT and EngltSh EncycloPedia «f Law, Vol. 15 p 
1055, after stating in the text that a municipal Corporation
cannot, in the absence of express legislative authority 
grant to any person or Corporation the exclusive privileee 
of usmg the streets for laying gas or water-pipes, street- 
railway tracks, &c., it is said in 
judicial authority supports the 
although there

fl

a note that the weight of 
statement in the text, 

are several decisions which sustain the 
contrary doctrine. Two such cases are there cited

PT m' Liå'“ C°" 8 Ky' L ReP- 28. which was rdied 
upon by Mr. Howell in his argument, the other Maines 
Street Radway Co. v. Des Maines, 73 Iowa, 513. In that 
case the Court held that although there was no grant of 
power in express terms authorizing the council toconferan 
exclusive privilege in the use of the Street, yet under the 
circumstances of the case, and to procure a better public 
servce the council could grant a valid exclusive right for a 
limited period, such contract being necessary to 
service which it might not otherwise be able to

one
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~he would appear, however.that the power there given the City 

wss somewhat peculiarly worded, as it seems to have been 
authonzed, " to grant or prohibit," the laying down Street 
car tracks within its limits.

It is, however, insisted that under English lawthepowers 
of municipal corporations are broader than those of other 
corporations. For this Brice on Ultra Vires is relied upon 
at page 516, where he says “ a wider and more liberal con’ 
struction will be put upon the powers vested in bodies, 
such as local government boards, municipal corporations 
and sewage commissioners, whose duties 
plishments of public improvements.” 7 
has gone very fully into the consideration

er, '£93.
Judgment.

Taylor.C.J.
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are the accom-r-
The learned Judge 

..... of the English
authorities bearing upon the manner in which powers given 
by the Legislature to corporations are to be construed. 
Applymg the principles laid down in these to the present case 
he held that there

>f
s
f

not anything in the nature of the 
situation, and in the circumstances, from which it is, - a legiti
mate and reasonable inference that, when the Legislature 
authonzed the City to arrange for the construction of 
street railways, and to make an agreement with the 
plaintiff Company, it also intended

i

. , t . that the City
nught agree that the plaintiff Company alone should 
be able to obtam the privilege of using the streets 
for Street railway purposes during the time limited. 
the conclusion

With
so arnved at by him I quite agree. I also 

with him in the finding that it has not been shown by 
t e plaintiff Company that there was anything in the existing 
situation and circumstances, when the agreement wasentered 
into, which would make the franchise being exclusive, what 
has been spöken of

concur

potential necessity. 
Whatever argument may be brought forward 

broader

as a

as to the
powers of municipal corporations, there are 

showing plainly, that strict compliance 
with the provisions of any statute by which the rights of 
the public to the use of every part of a highway are inter- 
fered with, is necessary, and they must be strictly followed 
De Ponthieu v. Pennyfeather, 5 Taunt. 634; Rcx v. /ustices

numerous cases

/-Vi
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[ .*93. of Worcestctshire, 8 B. & C. 254; Rex v. Justices of Kent, 
Judgment. 10 B. & C. 477; Rcx v.Justiccs of Cambridgeshire, 4 A. & 

Taylor,c.j.e- 111; Rex v. Downshire, 4 A. & E. 698; ÅV* v.' 
Milverton, 5 A. & E. 841, maj' be refefred to on this point. 
In the Province of Ontario the powers of municipal cor-‘ 
pörations as to dealing witli public, highways have also 
been strictly construed, and they have been rigidly confined 
within the powers given by statute. Reg. v. Great Western 
Ry. Co., 32 V. C. R. 506; Re Lawrence v. Thurlow, 33 U. C. 
R. 223; Cameron v. Wait, 3 A. R. 175; Re Laplante & 
Peterborough, 5 O. R. 634. In Wintet v. Keown, 22 U. C. 
R. 341, Hagar#, J„ said, “The Legislature has given a 
certain power to the Municipality, and it Seems to me that 
such power must be strictly executed."

On the contention of the plaintiff Company, the City 
having power to pass by-laws for the construction of any 
Street railway, have done so giving them an exclusive right 
for twenty years. No doubt the City having 
agreement with the,plaintiff Company, might decline for 
twenty years to egtertain proposals on' the part of any 
other person or Corporation to construct any other Street 
railway, and in that way practically give the plaintiff an 
exclusive right. But it would be for the council of any 
particular year, in which such a proposal might be made, 
to consider and deal with It. Here it is claimed that the 
City has bound itself, that

once made an

coupcil shall for twenty years 
consider any such proposal. In other words the council of 
1882 agreed, that they and their. successors for twenty 
years to cortle should abdicate part of their powers as a 
council. Ayr Harbour Trustees v. Oswald, 8 App. Cas. 
628: Vandecar v. Kast Oxford, 3 A. . R. 131, are 
authoritie? that they could not do so. I also agree with 
the conclusion come to by the learned Judge thatwhatever 
property in the streéts, as streets, was vested in the City the 
power to dispose of, or deal with these streets, was strictly 
litnited by its corporate powers.

But did the City grant or undertake to grant, to the 
plaintiff Company the exclusive right claimed. I

no

1

cannot
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see that the City made any such grant. It is only in the 
first clause of the by-law, and in the first clause of the 
agreement, that any direct mention of exclusiveness is 
made. Throughout the by-law and agreement there 
two distinct things spokén of and dealt with, the “ Company ” 
and the “ railway.” Now; taking the plain language of the 

Jby-law and agreement, it seems to me it is not the Com
pany, but the railway that is given any exclusive right. 
The Company is authorized and empowered “to construct, 
maintain, complete and operate . . . a double er 
single track railway . . . upon and along any of the
streets or liighways of the City . . . and such railway
shall have the exclusive right to such portion of any 
Street or streets as shall be ocCupied by said railway.” 
Now, any grant to a company authorizing the construction 
of a Street railway must confer an exclusive right to a 
certain extent. Once the track and rails are laid, it is 
evident no other company can lay a track and rails 
the same space of ground as has been already occupied by 
the track and rails of the first Company. To permit such a 
thing would certainly hinder, if not entirely prevent the 
operation of the railway by both companies. The language 
used then, seems to me, carefully used to express just that 

' extent of exclusiveness necessarily involved, in the nature 
fif things, in the construction of a Street railway.

Then the first part of clause 16 of the by-law and clause 
17 of the agreement, show that even this right is a limited 
one, for it is provided that vehicles may travel ort, along or 
across the track subject only to the'obligation to turn out 
on the approach of any car so as to leave the track free. 
The plaintifif Company may have such a right to the 
portions of the streets actuälly occupied 1jy their tracks 
and rails as is in the very nature of things involved in their 
having a railway track at all, but that is something widely 
different from what they claim, an exclusive right to the 
whole length and width of every Street on which they have 
a track laid.

Further, section 9 of the plaintifif Company’s charter

269
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shows this limited right to have been all 
Judgment. ture intended should be dealt with 

TAVto,.c.J.thereeis •* the Company shall have full power and authority

daim of the plaintiff Co Jpanv T "° C0U"tenance to the

one would expect to find sonepro^TatTey arlt

The exclusive right of ferries was urged as an 
■n support of the claim of the 8

see no analogy between their case and that nf , r
haveeexclusfve'rigllt^buT IT°"ly’3re

assigned by Klacks^, Vol. 3 p.V^Wht ^re” 

eny by prescription, the owner is bound to keeo it al 
■n repair-and readiness, for the ease of S the V ^

subjects i olbrr»i„ ho nu, bo g,Ill;| 3| J „!5:.
rrs ~aqT ',,h i- r,L v r

,lin 2 , ”= “«* P™'-*fl=. the obligation „
Northern 2222.'22222 bVssT' '
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isa s si; rr, - £Kindersley V C out it i„ / ’ "d on that Sround,
133 tu , P t 1 m v. Goodden, L. R 2 Eo

of the pubhc; and it is upon this principle alone that th
several cases which have been cited, in which the o^r of
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the ferry has been proteeted, have been decided.” Now, I 
find nothing in the by-law or agreement at all analog 

to the obligation to keep the ferry in a fit State for the use of T 
the public. There is nothing in either of them under A'rLOR'C J- 
rvhich the plaintifif Company can be compelled to operate 
their Street railway. They are, it - is true, to place and 
continue on their railway tracks good and sufficient 
They are to run the cars during and at such times as the 
council may direct afid so on. But suppose -they do not 
comply with theij/agreement, and wholly cease to operate 
the railway.

1893.

Judgment.
can ous

cars.

ligh-
trary at then ? There is nothing in the by-law 

or agreement-Under which they can be made to operate the 
railway. Clause 22 of the by-law, clause 24 in the agree- 
ment does not seem to provide for a forfeiture of privileges 
in case of failure to keep the railway in operation. That 
seems to refer to clause 9 of the by-law, 10 in the 
agreement. What is provided for is that the Company 
shall complete their tracks and have cars running within a 
limited time, and failing that, shall forfeit their privileges and 
rights. The " do all that is required of it in the 
provided for in this by-law within the time limited therein,” 
must refer to the matters dealt with by such clauses as 2, 4 
and 5 of the by-law.

Upon the argument, counsel for the plaintifif Company 
dealt chiefly with the exelusive right claimed, and the ‘ 
powers of the City and the construction of the by-law and 
agreement, as bearing upon that question. Little was said 
as to any rights the plaintifif Company may have under 
clause 25 of the by-law, 27 of the agrqement, but these are 
referred to in the bill of complaint. They 
by my brother Killam in‘ his judgment, and 
agree with what he says, I do not dwell upon them.
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Killam, J.—The plaintifif Company was incorporated 
by Act of the Provincial Legislature, 45 Vic. c. 37, for the 
purpose of constructing and operating Street railways in 
the City of Winnipeg and adjacent territory. A by-law 
was then passed by the council of the City, authorizing the
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■8« Company to construct and operate such railwavs on the 

Judgmeni. streets of Winnipeg, and an agreement was entered into

*"d ‘*> r™
some of the streets of the City. TI,is Company clLs 
hat, under and by virtue of this statute, by-law Td

construct‘and 35 ““ ^ ^ 3 certai" Period to
aUeZ tLt th- °Pe[ ! St'eet rai'WayS in Winnipeg. It 
alleges that th.s right has been infringed by the passane hv
the counci, of the defendant corpLation. the Ci^ ^f

innipeg, of a by-law authorizing the defendant Companv

dismissed the bill on ttTole ^rol7d7aulTcity^ör° 

a hon had no power to grant such exclusive right' The 
plamhff now seeks to have this judgment reversed and to 
obtain a decree in accordance with the 
complaint.

restrain the defendant C*' Z L”" ‘° 

operating .y,ch railways on these streets. Two mah 
pomts were ra,sed and argued on this rehearing :-First as 
o the power of the City Corporation to bind itfelf b 

an agreement; and secondly, as to the pröpe X 
of the agreement. v r
tomeCOnSideringthe formerof these questions it appears 
to me un,mpor ant to determine the limits of corporate 
powers generally For the plaintiff it is contended th 
the property m the soil of the streets is vested in 

Corporation, wh.ch may, therefore, bind itself 
öf that property. But the cases of Coverdale
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4 Q. B. D. 1Ö4; Rolls v. St. George, 14 Ch. D 785,and The 
Board of Works v. The Union Telcphone Co., 13 Q. B. D. 
904, seem to show that this must be regarded as a qualified 
property. The Corporation held the lands for use as 
streets and highways. Its council had certain powers as to 
altering or closing these streets; and if it should exercise
such

‘893.

Judgment. 

Killam, J.

powers, some question might arise as to the ownership 
of any portion thus ceasing to be public highways. 
this, however, we have nothing now to do.

I take it that, without statutory authority, the Corporation
should not authorize the construction .and operation of a 
Street railway along and upon a public Street, Such a 
structure would be regarded in law as a nuisance—at least, 
if So found by a jury. This appears to have been settled» 
in Reg. V. Train, 3 F. & F. 22; 2 B. & S. 640; 9 Cox C. C. 
180. Certainly, without statutory authority, the Corporation 
or its council could give no right of occupation of 
portion of the streets as against the public, or compel the 

_ public to give way to the vehicles of the railway proprietors.
/ I doubt if it could even grant such a right of. occupation 

for railway. purposes enforceable as against the Corporation 
ltself. It does not seem possible then to treat the case as 
one in which the Corporation was disposing of 
mterest in a portion of its lands, and assuming to bind 
ltself not to allow a certain user of the remainder, or some 
part of the remainder.

With
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By the plaintiffs Act of Incorporation, 45 Vic. 
the plaintifif Company was authorized to “ construct, main- 
tain, complete and operate ai^l from time to time remove 
and change a double or single track iron railway, with the 
necessary side tracks, switches and turn-outs for the passage 
of ears,” &c., upon and along the streets or highways in 
Winnipeg. £nd by section 9, the Company was given 

full power and authority to use and occupy any, and such 
parts of any of the streets or highways aforesaid, as mav 
be required for the purposes of theif''railway track, the 
layingof the rails and the running of their cars’and 
carriages," with a proviso requiring the consent of the

c. 37,5.8,
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UM' J SutreetS Xose

upon such condition and for such period or periods as’
K^lr‘ "p“

At that time the only statutory authority in force 
expressly refemng to Street railways in Winnipeg was 
contamed m the Act, 38 Vic. c. 50, s. 107, s,s. 5, by whfch the 
C,ty council was authorized to passby-iaws “ for regulating

45 vt c'a36tiff'S Ah I1’6 C°nS0lidated Charter of t” 

Anlls -f ?trTV?. "T °f the L'eutenant Governor.
. . r f,h. jé?'SatUrem the consideration of the question
J on thne h ;rablet°,makethe P°WerS °f the councd 
let s 104 Je T ^ thC C0Undl Was by the later 
authonV V'* 7’ emP°wered to pass by-laws “for 
authonzmg the construetion of any Street railway or tram-
«ay upon any of the streets or highways within the City 
and for reguiating and governing the same,” &c 

I am unable to accede to the argument of the plaintiffs 
counsel that th.s gave power to authorize the construetion 
of only one sueh railway, or one sueh alone on any 
particular Street. It appears to me that the power thus 
gwen was as general as it was possible to make it, and that it 
enabled the eouneil to authorize as many sets of railway 
Iraeks on anypartieular Street, under the management or 
contro of as many different persons or bodies, as the 
adrnit' deCm pr°per’ and the cireumstances might

The real question, then, is-whether the council, by bv-law 
or the corporahon, by agreement, could deprive theeoun- 

. f th* rlght t0 exercis= any such power. I am of 
opmmn that neither of them could do so, without statutory
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ission 
esaid, 

said 
pose, 
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the public generally, not that of the inhabitahts of 
Wmnipeg alone. In exercising its *£93-

Judgmcnt._ powers respecting the 
streets, the City council is not merely the agent or the 
governing body of the City corpdration or of the ratepayers. J'
It is also a public body, having these powers vested in it on 
public grounds.

Although a railway track may constitute such an 
obstruction to the free use in some ways of the streets, 
that if constructed without authority it Would be 
nuisance, yét experience has shbwn that the facilities 
afforded by such a structure are so great, and that the 
extent of the obstruction oecasioned by it may be so 
mimmized, that it is really a valuable aid to the traffic of 
the streets. In the United States the doctrine seems firmly 
settled, that the laymg down of rails on the Street and the 
running thereon of tars.forthe conveyance of passengers 
is only a later mode of using the Street as a 
that it is a change in the mode only, and not in the use.
See Briggs v. The Lciviston & Auburn Horse R. R. Co 79 
Me. 363;. Williams v. The City Electric Street Ry. Co., 41 
Fed. Rep. 556; Halsey v. The Rapid Transit Street Ry. Co.,
20 Atl. Rep. 859; Lockhart v. The Craig St. Ry Co 139 
Penn. St. 419. ’’

orce,
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way—
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ity, i,
ff's
ion The evidence in this case shews that the railway track 

under some c.rcumstances, might even facilitate the ordinary 
inodes of traffic of a Street.

The council, then.in the power to pass by-laws upon this 
subject, was given an important discretionary power to be 
exercised in the public interest. Certainly, it was not
obliged to authorize the construction of any such railway
or to allow any particular applicant to construct one; and it 
might, by its by-laws, limit the number of such tracks to be 
raid on any particular Street. But, by the Interpretation Act of 
Mamtoba, C. S. M. c. 1, s. 7, s-s. 29. “ Where 
make by-laws, regulations, rul 
shall include the power to alter

iny
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tit
ay
or
he
ht
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power to 
orders is conferred, it 

or revoke the same and 
ake others, if deemed expedient." Any limit thus fixed 

by the council, therefore, could be changed. Neither the
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1893. council nor the Corporation can change tl>is Act of the 
Judgmtm. Legislature, or lessen the,, authority thus given unless 
Killam, j. under other statutory authority. ,,

Any attempt to limit these powers would be an attempt 
to change the' constitution granted by the Legislature. 
Xhese views appear to be supported by the decisions in 

\ eg. v. The Governors of Darlington School, 6 Q. B. 682
717; Mulliner v. The MidlandRy. Co., 11 Ch. D. 611- Ayr 
Harbour Tntstees v.Oswald, 8 App. Cas. 623; Vandecar v.Rast 
Oxford, 3 AM. 131; Thomas v. The Railroad Co., 101 
U. S. R. /1. *

But the express power thus given to alter or revoke by- 
laws is subject to the limitations in section 6 of the 
Interpretation Act, “ except in so far as the provisions 
thereof are inconsistent with theintent and object of such 
Aft, or the interpretation which such

t

provisions would
give to any word, expression or clause, is inconsistent with 
the context.” Naturally, the power to authorize the con- 
struction of Street railways involved the i
privilege under which money would be expended &and it 
would seem inconsistent with this that the council should 
have power to withdraw the authority to construct in the 
midst of the work,

i
t
f

or to ren der it nugatory by taking 
away any right of occupation it might give, or by granting 
other privileges inconsistent thercwith. There would, then, 
apparently be an implied limitation upon the power of the 
council to pass or repeal by-iaws authorizing such construc- 
tion. But it seems impossible to limit express statutory 
powers by i mplication to any greater extent than is absolutely 
necessary to attain the object of the Act, and any such implied 
restriction would seem to extend only to the authorizing or 
do.ng of acts directly interfering with the construction, 
mamtenance and operation of the railway. It appears to 
me that, at most, there could not be thus implied any 
greater limitation upon the powers of the 'council than is 
involved in the plaintiffs own Act of incorporation 

Now, that Act gave to the plaintiff Company, subject 
condhion precedent, a statutory right to construct and
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operate railways on the streets of Winnipeg, and to 
and use so much of the streets 
purpose.
fromhethP°nr>i0n P,reC,edent was the obtaining of permission 
from the C,ty which permission itself could be made 
conditional and be limited asto time 

The inconvenience iiyolved in any attempt to have 
different sets of tracks, managed by dififerent persons or 
compan,es, upon co-incident or nearly co-incident portions 

a stl;eet- suggest. at once the necéssity for 
restnct.on of the powers of the council, and that 
such was contemplated by the Legislature further appears 
rom the nght of occupat.on given to the plaintiff and the 

provisions m the 14th section 
vehicles to tu^n off the track.

But, by the terms of the Act itself, the right to use and 
occupy the streets is a limited one. It is (s. 9,) limited to 
so much as may be required for the purposes of a 
railway track, the laying of the rails and the running of 
the cars and carnages.” It is well settled that private Acts 
giving special pnvileges as against the public are to be 
construed strmtly. Proprietors of the Stourbridge Caual 
lkr ‘n °V B’ & Ad' 792 ’ Gi,dart v- Gladstone, 11 East
N R ?£ y,r' ’ 2 Sc' N- R' 337’3 Sc-N- R81S-8 Sc.’ 
N. R. 6o3. Upon no principle, then, does it seem possible
to imply m the Corporation a right to contract its council 
out of the power to authorize the construction of 
Street railways upon any portion of a Street not actually

267of the 
unless occupy ,893. 

as might be requisite for the Judgment. 
Kl: lam, J.
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the yth section, and the power to make “ 
conferred .. any agreement”
th, , • a" COlmC °f the Gty by the I7th section of 
the plaintiff s Act, as giving the
again the principle of strict
word “ condition ” ié

any
i is necessary authority. But 

construction applies. The 
„ . one 50 frequently used in a loose

sense that,t may be very easy to imply from the context 
a much wider meaning than its proper one, as was done in

to a
and



i $ ? .' • '•

268 THE MANITOBA REPORTS. V0L. 9

v- Hobbs, 23 Q. B. D. 458. But the natural 
Judgmen.. sigmfkation of the word is that given to it in Ex parte 

Killam, j. y _ R-10 Ch. 372, and Ex parte Popplewell, 21 Ch.
M . var ylt “d™otessomethirigwhich prejudic-

ially affects the interest of the donee." The City was 
mpowered to grant a permission upon condition, which 

certamly mvolves no authority to give sometlung beyonda 
permission. And the agreements that miglit be made were 
confined to certain specific subjects, which are of such a 
nature as to suggest the reserving to the City authorities of 
certam r.ghts and powers restrictive of the plaintiffs rfght 
of oceupahon, rather than the further limiting of the 
powers of those authorities. I cannot infer from the 

power to make any agreement on those subjects a power
oftlmdty Corporation to bind itself t° give, as a consideration
for benefical covenants of the Railway Company on any of

CouTditt Hl0™ "g °therwisC bey°nd its Powers. 
estabf I r ’ mStimCe’that jt couId Pledge itself to 
estabhsh and carry on the manufaeture of rails or railway
carnages for the purpose of supplying them cheaply to the 
plamtiff? Could it bind the council to forego its police or 
samtary powers by way of consideration for 
covenant? It is impossible to imply from such a clause 
authority in the Corporation or the council to divest itself 
of statutory powers to any greater extent than the nature of 
the subject matter necessarily involves. And the onus of 
establishmg such authority must be thrown on the 
asserting its existence. In my opinion, there 
even to suggest it.

Upon the other question, also, I think that the defendants 
are entitled to our judgment.

It has been contended that the maxim Vtrba cliartarum 
jortius acaptuntur contra froferentem should beapplied in 
the construction of the by-law and agreement 
the plaintiffs case depends. So far 
granting of the exelusive franchise 
I am not sure that this would be a 
adopt; that is, with
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privileges is to be taken 
the City Corporation.

as in the language of the grantor, 
.. ,, Many of the considerations

applicable to private Acts of Parliament would 
involved.

■893.
Judgment. 

Killam, J.. seém to be
Ihe council is very much in the position of a 

Leg,slature assuming to bind the public. A private 
individual or company has the advantage in dealing with it 
Ihere is no one on the other side equally interested to see 
that the nghts of the public are preserved. Even the most 
honest and most capable members of the 

- brin& t0 beav in the public interest the council seldom
same energy and 

astuteness which they exercise in theirprivate affairs. The 
grant is frequently, if not usually, made in the language of 
the apphcant, as in case of a private Act of Parliament. In 

very case it appears that in the course of the 
negotiations for the establishment of railways to be 
operated by electric power, the plaintiff was asked to 
submit, and did subrnit, a form of by-law for the 
consideration of the council.

But, however this may be, it does not appear 
there is m these documentsany real ambiguity 
lequire the application of the maxim.

The by-law begins with a recital of the plaintifTs Act of 
mcorporation, and the powers thereby given to the City and 
Company to make an agreement for the construction and 
operation of a Street railway. While this would 
exclude the application of
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suggests very strongly that the object was the fulfilment’ of 
the condition upon which the, plaintifTs statutory right to 
occupy and use the streets for railway purposes depended.

T ,<Lfhe™e of both by-law and agreement appears to be 
tlns : That the grant of privileges is first jnade, and then ' 
the conditions and limitations of the grant an® theburdens 
upon the Company are set ont. This is the more apparent 
m the agreement, as the first clause alone purports to 
emanatc from the City Corporation; the remainderpurports 
to consist only of the covenants of the Company This 
scheme, however, is not logically carried out, as, in the 16th 
Clause of the by-law and the corresponding clauses of the
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1893. agreement, there are a grant of a right of 'way and 
Jud£ment. provision for the imposition of a penaity for obstructing the 
Killam, J. Passage of cars. Even these, however, are apparently thus 

placed in connection with the limitation in favor of the 
public upon the right originally granted, and as if to make 
more clear the relative rights of the Company and the 
public.

Now, what do these instruments

I
1

]

purport to grant? 
There is, first, permission to construct, &c., the railway lines 
and to run cars thereon, &c. Then follows the 
making this subject to the subsequently 
conditions. Then the clause concludes with something 
not directly expressed in the statute; “and such railway
shall have the exclusive right of such portion of any Street 
or streets as sh&ll bé occupied by such railway.” It is not 
very easy to determine whether it was intentional or by a 
mere slip that this right was granted to the railway, and 
not to the Company. Undoubtedly it should be so read as 
to give the provision a reasonable effect. It is possible 
that it was thus put, although clumsily, to show that it 
to exclude other railways. It is noticeable, also, that while 
the statute gave a right “ to use and occupy ” the streets, 
or portions thereof, so far as requisite, conditionally upon 
the grant of permission by the civic Corporation, the by-law 
and agreement grant no such permission in those 
Apparently, this “ exclusive right ” took the place of that 
portion of the statute, and was substituted in order to 
make it more clear that the right of occupation was to be 
exclusive as against all but the ordinary public traffic of the 
streets, or as against other railways. This exclusive right 
is not an exclusive right to occupy all the streets of the 
City, or the whole of any Street, for railway purposes or 
otherwise. It is “ the exclusive right of such portion of 
any Street or streets as shall be occupied by said railway.” 
The grammatical connection of the word “as” is with 
“such."
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It is “ such portion " . . ■ “ as shall be
occupied.” The exclusive right is, by the very terms of 
the provision, limited to a portion o( a Street or streets.
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Thefirst queshon, naturally, is, “In what sense is this ,8», 
word occup,ed ” employed ? How should the " railway " 
be said to occupy the Street? Or, if by “railway" is , 
meant, in both cases, “Railway Company," how should the J'
Railway Company be said to occupy the Street?

In the

Judgment.

of Pwilico, &c., Tramway Co. v The 
Assessment Committee of the Greenwich Union L R 9 O 
B. 9, ,t was held that the Tramway Company had not a 

mere easement or right to pass over the streets, but that it 
was an occupier of the part used. Lush, J„ said "The 
Act of Parhament enables the proprietors of a tramway to 
■appropnate to their own purposes a given portion of the 
public road for the purpose of laying down the tram rails 
which arg necessary for the conveyance of their cargoes 
along the lme of road; the tram rails occupy a portion of 
the soil, they are exclusively used by the Tramway Company 
for the purposes of the tramway, and that, I think, makes 
them occupiers of that portion of the soil. I do not think 
they are the less occupiers because the public have the right of 
passage of the surface of their iron road. The road as a 
tramway is in their exclusive use, and used for their 
exclus.ve benefit; therefore I agree in thinking that they are 
occupiers." And Quain, j. said, “I am unable to distinguish 
the iron tram rails from the gas and water pipes; both physi- 
cally occupy the soil; one is somewhat deeper than the other 
the tram rail having the upper surface level with the . ’
but they both occupy the soil of the road physically 
in exactly the same manner."

By the plaintiflPs Act the Company was given power 
conditionally to “ occupy any and such parts of any of the 
streets as may be required for the purposes of their railway 
track, the laying of the rails and the running of "their cars 
and carriagés." The occupation here referred to is evidently 
a physical occupation similar to that referred to in the 
Pimlico Company's
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By the third clause of the by-law and the corresponding 
clause of the agreement, the Company was bound to 
&c., the portion “ occupied by the track
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1893. portion extending eighteen inches on each side thereof. 
Judgment. Apparently, taking with this the previous part of the clause 
Killam, J. retll|iring the,Company to keep in order “the roadway 

between and at least eighteen inches outside of each rail,” and 
the description of the railway in the statute and by-law 
double or single track iron railway, the word “track” 
covered the two rails necessary to support a car and the 
space between the rails. In this case, also, the reference 

to the physical pccupation authorized by the statute 
When the plaintiff s railway was first constructed it 

cölisisted of a single track, composed of two lines of rails 
built upon ties eight feet in: length, placed at right angles 
to the rails. The streets were afterwards paved, and in 
some portions the Company laid two sets of tracks, but 

compelled io pay for paving eight feet in width for one 
set of tracks only. This space appears to represent 
approximately the width of Street required for the passage 
of cars and the portion which, in respect of each track and 
side track, the plaintiff Company was authorized to occupy 
and use. At any rate, even if more space in width were 
required, it sufficiently appears that there is ample 
for the passage of the plaintiffs cars without interference, 
except at and .near crossings, by the cars of the other 
Company.

I agree entirely with the contention of the plaintiffs 
counsel that the agreement is not to be construed by 
reference to a particular clause alone, but that the whole tenor 
and object of the agreement and every clause in it must be 
considered for the puiposes of the construction of each 
clause. So far I have referred to the indications offered by 
the plaintiff’s Act of incorporation, the apparent object of 
the by-law and agreement, and the language of the particular 
clause under which the plaintiffs claim mainly arises. The 
only portion of the by-law or the agreement which can by 
any possibility suggest that a wider meaning should be 
given to the first clause, or which, in default thereof, 
itself give the right claimed, is the twenty-fifth clause of the 
by-law and the corresponding one in the agreement. That

as a

was

was

room
i
i

d
d
n
P

ri
SI

n<
ai

can Pl
ai
in

.



VOL. 9. WINNIPEG ST. KV. V. WINNIPEG
273ELEC. ST. RY.'s

clause reads, “ In the event of any other parties proposing 
to construct Street railways on any of the streets not 
occupied by the parties to whom the privilege is now to be 
granted, the nature of the proposal' thus made shall be 
communicated to them, and the option of constructing 
such proposed railway on similar conditions as are herein 
stipulated shall be offered; but if such preference is not 
accepted within two months, then the Corporation may 
grant the privilege to any other parties." The object of 
this provision appears elear enough. The statute had 
given to the plaintiffs a general right to-construct railways 
on the streets of Winnipeg, subject to the condition that 
permission should be obtained from the civic

1893-

Jiulgmcnt. 

Killam, J.

Corporation.
the by-law and the agreement granted a general permission 
as to all streets, not particularizing or excepting any. The 
only provision made for the revocation of this permission 
dunng the original twenty years of the grant, even as to 
streets not built upon, is that contained in this twentv-fifth 
clause. With Power to revoke it, there might be great 
difficulty in getting others to build on streets having no 
railway. The plaintiff might refuse to build or to renounce 
lts right to do so. On most of the streets it would be so 
inconvenient

no

as to be practically impossible to operate 
satisfactorily several sets of railway tracks. This served as 
a protection to the plaintiff, and at the same ti me made it 
desirable that the tivic authorities should. be able to
determine the plaintifTs rights so that the Company could 
not insist on duplicating lines to the inconvenience of the 
public.

There is one possible construction of the twenty-fifth 
clause which may seem inconsistent with the retention ofa 
right to authoriée the construction of other lines upon the
same Street with the plaintiffs. The clause applies to streets 
not occupied by the plaintiff This might mean all that 
are not thus wholly occupied. The expression might 
possibly mclude even streets on which the plaintiffs lines 
are built, but the whole of which those lines do not occupy 
in the sense which I have already given to the word. This ►'
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T H- relinpVfVhe idea that the °P‘ion had to be given to 
Judgmem. the plamhff of constructing other lines alongside its own

K.laam, J. ■>> the event of others seeking to do so. 1 cannot, however’ 
thmk that this was mtended. The evidence shows that, on 
two streets at least, there was ample room for more tracks 

an e plaintiff Company had power to construct. The

f fSTrP°rauep0We/Was' at moSt'to construct two 
sets of tracks w.th awitctfes, &c. Permission was given to
construct these. The tjnty-fifth clause could not liave 

been mtended to extend this. I cannot read it as adding 
he plaintiff s nghts, but merely as enabling the civic 

authorit.es to revoke in certain cases the permission gi 
It .s, apparently, relied on, chiefly as showing that the 
exclusive nghts given by the first clause extended to the 
whole width of .the Street. Viewing the object of the 
clause as I do, I cannot ascribe to it this effect. The use 
o the word " occupied ” is somewhat ambiguous, but I am 
unable to imply from it, or from the clause as a whole, the 
necessityforgiving to the first clause a wider meaning 
than that which, for the reasons given, it seems to liave.

he plaintiff s counsel contends that the privileee 
granted to the plaintiff Company is a franchise, which 
should be deemed to be exclusive, on the principle of a 
ferry franch.se. Properly speaking, a franchise isP derived 
from a grant of the Crown, or exists by prescription which 

presupposes such grant. 2 Bl. Com. 37; 13 Vin Abr tit
whhottlY' 8 f AtC,°mmonlaw a fcrry was unlawful 
without a hcense from the Crown. Blissettv. Hart, Willes
512; Anderson v. Jellett, 9 S. C. R. 11. Such a franchise,’ 
°nce granted, was regarded as property of which the
f3v!e„TbUlt>np be 1ivested by a sim'la'grant to another 
13 Vin. Abr. tit., Franchise, 508; 1 Bl. Com. 264. C
of Letton v. Goodden, L. R. 2 Eq. 123, shows 
incident of exclusiveness does 
every public ferry.

' I “ncl'r in the view expressed in Chicago City AV. Co v
C ;/T’ 73 I1L f41, that the «rant by the Municipal 
Corporation in such a case is a grant ofa merelicense and
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not of a franchise. The franchise, if the term be a proper „ 
one was granted by the Legislature. It may be doubted ,
cm,M hranKSUChfranChiSe’ eXCept that of incorporation’ * Ud—nt 
could have been granted by the Crown. At any rate I ,M’ J"
know of no authority for the view that a legislative grant 
of authority to_carry passengers on land, whether by 
or etter special method, and whether on or off a highway
“ Tm“/atU eXClUSiVC' 11 seems inconsiaten! with’ 
modern ideas to imply such an incident, as well as with the 
pnncples of construing private Acts of Parliament It 
appears however, to be clear that in this instance the ‘ 

gislature did not mtend togranttotheplaintiffCom 
the exclusive franchise

275ST. RY./
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the pany
operating Street railways in Winnip^g and" o^taking8 tolls 
from all who might desire to use that method of ?onvey- 
"v. Three days after the passage of the pfeintifTs Actit 

gave to the city council extended or clearer powers to 
authonze such ra.lways generally. These provisions were

' SliCh*‘n“ °n. the -e or parallel .streets with those on 
which the plamtiffs might build. Although, as I have said 
the width of some streets is shown to be such that rooni
for *eft °Uts,de the portions cccupied by the plaint,ff's lines 1 
for the construction of other lines, yet it is doubtful 
whether such could have been laid down to advanfog 
without Crossing the plaintifi’s lines at somepoint. 2t a„y

naece; a"”orrL 3ttthe defendant has lnecessary or advantageous to make such crossings These 
are the only pomts at which the new Company Lears to 
have directly interfered with the plaintifTs lines, of to have

Dhimlff T? 6 P°rti0nS °f the streets occupied by the
plamtiff These ^rospngs are of two kinds, those Lde "
or the operating of Imes alongside the plaintifTs, and those
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1893. for the purpose of connecting with lines on other' streets. 
Judgment. Were it not for the statute 55 Vic. c. 56, s. 33, such inter- 

Killam, J. ference and enproachment would seem unlawful. By that 
Act, however, the defendant Company was authorized, 
subject to the provisions of The Manitoba Raiiway Act, tö 
make such crossings, notwithstanding any rights of the 
plaintiff Company. The bill distinguishes between the two 
kinds of crossings mentioned, and asks particularly for 
injunction against any but the latter kind. It does 
appear to me that it is possible to make any difference in 
this respect. It is doubtful whether, apart from the statute 
last referred to, the provisions of the Raiiway Act, R. S. M. 
c, 130, ss. 26-30, respecting raiiway crossings, would apply 
to such railways as those now in question. ' But the 
statute seems no* to make these, provisions apphcable, and 
to warrant the defendant Company in constructing such 
crossings, and in operating its raiiway lines by 
thefeof, over and across the plaintifTs lines, under an order 
of the Raiiway Committee of the Executive Council. It 
has not been disputed that such an order was made 
authorizing äll these crossings, or that the crossings 
conform to the order. Upon the argument in chief no 
question was raised as to the validity of the order, but in 
reply some such were suggested. Being raised in this way 
only and riot really argued, I do not consider them.

The bill, also, alleges that the plaintiff Company desires 
to make extensions of its line to certain other named 
streets, and asks an injunction against the operation by 
the defendant Company of any Street raiiway on those 
streets, and also a declaration that the plaintiff has the 
first right to build and construct Street railways on any of 
the streets of Winnipeg not already occupied by the 
plaintiff, and that the new Company has no right to occupy 
such streets until the plaintiff has been offered the privilege of 
constructing the same and has not accepted the offer with- 
in two months, and also that the city Corporation may be 
restrained by injunction from giving any consent to such 
user of the streets to which the plaintiff desires to extend
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ets. its lines until the plaintiff has neglected for two months to 

accept the offer or proposal to build on the same.
Upon these points some attempt was made. by counsel 

for the defendants to show that, upon tjje evidence, the 
prescribed offer had been made to. the plaintiff. Tliis, how- 
ever, appcars to me not made out, nor do£s it appear that 
any light to such offer has been in any manner vvaived. 
On the other hand, it is not shown that the plaintiff 
Company has submitted to the City ciigineer or other 
authorities any plans of location or construction on new 
streets, or otherwise, taken any overt act towards making 
such extt iisiuns. It is, I mink, the necessary result of the. 
opinions I have, already expressed that the plaintiff Com
pany is entitled to

1893.

Judgment. 

Killam, J.
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:he such relief. I regard the twenty-fifth 

clause, already discussed, as merely affording 
revoking in part the original permission given to the 
plaintiff Company, whose right to so extend its lines 
appears still to exist, but not yet to be definitely disputed. 
If it shall see fit to make any attempt in that direction, and 
itbefound that the works of the defendant Company 
interfere with such extensions, or if that Company or the 
civic authorities try to prevent the same, then will be the 
time to consider the plaintifTs rights in that respect.

The bill also asks that it be declared that the City had 
no authority to deprive itself of, or to contract away, its 
right to permit the plaintiff to use electricity 
power for propelling Street railway cars. Upon this point, 
also, no argument has been attertipted, and it does 
seem that we should express any opinion upon it.

I wish to add, that although I have made reference to 
scarcely any of the numerous cases in the American reports, 
to which we have been referred, I have examined and
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considered nearly all of those which have any bearing upon 
the points that I have been' discussing, and particularly 
those cited on behalf of the plaintiff. They are very 
interesting and instructive, but in any intelligent discussion 
of them it would be necessary to point out certain 
distinctions between our constitution and that of the 
United States, and their effect upon the decisions.
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_ As tlll> could not alter the result, and as, without this, 
Judgment. case could be disposed of on what has seemed to us to 
Killam, J. )e Propcr prinäiples, I have thought t hat no good purpose 

would be served by undertaking the task.
I agree that the order disniissth 

affirmed with costs.

Dubuc, ]., concurred.

THE MANITOBA REPORTS.

1893-

g the bill should be

Order dismissing bill 
affirmed with costs.

[An appcal from this decision, direct to the Privy Council, has been heard 
and stands for judgment.—Ed.]

t

Kerr v. Desjarlais.

/ Before Killam, J.

Practicc— Irregularity— Ttchnicality—Setting aside notice of trial—Scmice 
on another than the attorney on record.

Where advantage is sought to be taken of an alleged irregularity, and the 
application is technical and without merit, the applicant should be treated 
with the utmost strictness.

The plaintiff moved to set aside a notice of trial of an issue under the Real 
Property Act, on the ground, among others, that it had been served on an 
attorney who was not the attorney on the record; although it had been 
served on the attorneys who then had the matter in hand, and also on the 
acting Winnipeg agents of the attorney in Portage la Prairie, who had 
formerly aeted for plaintiff in the proceedings prior to the order directing 
the issue.

1

]

Hild, that to succeed in such a motion the affidavits filed should have 
negatived every other poisible mode of good service under the rules 
and practicc of the Court, whl# they did not do, and the summons 
was dismissed with costs.

1
£

S
Aägubd : 7th March, 1892.
Decided : I2th March, 1892.

On the hearing of a petition under the Real Property 
Act, the Judge direeted an issue to be tried and ordered

s

Statement.



that either party might give notice of the trial thereof. 
Defendant served notice of trial on Messrs Mulock and 
Robarta attorneys, who were at that time acting for the plain- 
tiffand also on Messrs Munsonand Allan,whohadprevionsly 
been acting as agents for Smith Curtis, the attorney in 
PortagelaPran-ie who had filed the petition on behalf of 
plaintift, but who were not his booked 
Curtis had

1892.

Statement.

, , agents. Smith
no booked agents in Winnipeg. Plaintiff 

moved to set aside the notice of trial 
following:—

First, that a defendant cannot in matters under the 
rroperty Act serve notice of trial.

Second that the notice in this case had not been served 
the attorney on the record. His counsel 

that the notice could only have been 
himself or

then 
on the grounds

Real

on
contended 

served on the plaintiff
Smith Curtis, and that th| service madeon wasirregular.

W. Jt. Mulock, Q. C. for plaintiff. 
C. P Wilson for defendant.

prov,ded. That the other ground taken being one o/the 
.utmost techmcality, the applicant in reference to it must be 
treated with the utmost strictness, and that as it was not 
shown that the notice of trial had not been posted up in 
the Prothonotary’, office, which might have been done 
under the crcumstances, and for anything thatappeared in 
the affidavits Messrs Mulock and Robarts might have been 
persons who were served at the place where the attorney 
carned on h,s business and for him, which also would have 
been a good service, the appljcation must fail. To

?CH 3 m°ti0n’ CVery method of 8°od service 
should be clearly negatived and this was not sufficiently

*f

1
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Summons dismissed with costs,
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Bonney v. Bonney.

Before Dubuc, }.
Truslee and eestui que trust—Purchase by trustec from 

Under vaiue—Family arrangements.
cestui que trust—

The defendanfs brodier having died mimarried and without issue die plaintiff 
1m father, became sole heir at law; but, as he lived in Ontario, hé consented 
tothe defendanttaking om letters of administration, and disposing of the 
estate which consisted solcly of a quarter section of land. The defendant 
represented to the plaintiff that the land in question was worih only about 
|6oo, and the plaintiff was indnced by such representation to sell and 
convey the land to defendant at that price. He afterwards filed a bill to 
set aside the sale oh the ground that, as he alleged, the defendant had been 
gnilty of false and fraudiient representations as to the real vaiue of the 
land. The learned Judge at the hearing came to the conclusion 
cvidence “ that the marltet, or saleable vaiue of the land did 
between $650 and $750, or perhaps $800."

Held, that this difference betwecn the marltet vaiue

M

upon the 
not exoeed

and the amount which 
defendant had represented to be the vaiue, was too inconsiderable to 
be a ground for setting aside the sale, and the plaintiff’s 
dismissed with costs.

bill was t
1“Akgued : iith April, 1893.

Decided : ist May, 1893.

This was a suit for the purpose of setting aside 
veyance of land by the plaintiff to the defendant. The 
plaintiff, as father of the late Elijah Bonney who died in 
1886, unmarried, and without issue, was the sole heir at law 
of the said Elijah Bonney. In 1889 the defendant, a 
brother of the deceased, with the consent of the plaintiff 
his father, took out letters of administration to his deceased 
brother’s estate, the plaintiff having renounced his right to 
administer, as he lived in Ontario and could not attend to 
the mattér. In August 1890, the defendanfs solicitor 
wrote a letter to the plaintiff in which he stated that the 
land in question was the only asset of the estate and was 
'worth about $550 or $600, that there were taxes in arrear 
to the amount of about $80, and the expenses were about 
$60, and the claims of ereditors about $250
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liabihty of |390, and offered to pay $200 to the plaintiff for 
h.s interest in the said estate. The plaintiff accepted the 
offer, received the $200, and executed a quit-claim deed to 
the defendant ofall moneys, property, estate and effects of 
the estate of the deceased. The plaintiff by his bill- sought 
to have the conveyance set aside on the ground that 
he was induced to execute the same by the false and 
fraudulent representation of the defendant 
value of the estate.

11893.

Statement.
)

jas to the reallintiff 

r the

11 to

M 7. 5. Kennedy, Q.C., and A Hmvden for the plaintiff.
H. M. Howell, Q. C. and T. D. Cumberland for the defen

dant.

The following cases were referred to \—Exparte Bennett, 
10 Ves. 385; Aspland v. Watte, 25 L. J. Ch. 53; Pearce v.’ 
Pearce, 22 Beav. 248; Munch v. Cockerell, 5 M. & C 179 • 
In Re Garnett, 31 Ch. D. 8; Hope v. Beard, 10 Gr. 212- 
and Foivler v. Wyatt, 24 Beav. 232.

the
the

hich 
e to Dubuc, J. The plaintifTs counsel properly contended 

that the defendant, as administratör of the estate of which 
the plaintiff was the heir at law, stood in a fiduciary relati 
to him as trustee and cestui 
cannot purchase the trust

\:

in
que trust, and that a trustee 
property from the cestui que 

trust unless he has given full information, and disclosed all 
the facts of the case to the cestui que trust.

The question ié, therefore, whether the defendant has 
done so in this

on-
'he
in

aw case.. a The plaintiff claims that there were, besides the land in 
question, personal effects of the deceased of which the 
defendant made no mention. The evidence shows that the 
deceased

tiff
icd
to

was possessed of some artides of personal 
property at the time of his death, but there is nothing said 
as to what became of them. It was over three 
the death of Elijah Bonney that the defendant took out 
the letters of administration, and it is not shewn that there 
was at the time

to
:or

years afterhe
as
ar

. ything left of such personal property.
I he question, then, narrows itscif to the representations 

made as to the value of the lands.

ut
al
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— The evidence of value was, as usual, very contradictory. 
Judgment. It was sworn that a quarter section of land in the locality 
Dvmc, J. or in the neighborhood, was worth in 1890, from $875 or 

$400 to $1500 or $1700. Taking into consideration the 
whole evidence, I should judge that the real value of the 
lands in question, was at that time, between $600 and $900 
or $1000. But it is very doubtful whether

i*93-

a purchaser
could have been found for the larger amount. There 

of taxes due which had to be paid, and if the 
defendant had not raised money to pay them by giving a 
mortgage, the property might have been sold for taxes 
And I hardly think that the market or saleable value 
could be considered at the time to exceed between $650 and 
$750, or perhajis $800. Then the difference between the 
representation as to value made by the defendant and the 
real saleable value, is rather top inconsiderable 
ground for avoiding the transaction.

There are, besides, some other considerations to be taken 
into account. It was a transaction between

were arrears

to be a

a father and
his son. The plamtiff was living in Ontario when the 
letters of administration were taken out by the defendant, 
and when the release was executed. It does not appear 
thathe was a man of means; and even if he was, the 
expenses of coming up here and going to the North 
Western part of the Province where the land is situated of 
employing counsel to obtain letters of administration,’ of 
settling the liabilities and charges, and of selling the lands, 
with the chance of waiting quite a while for a purchaser’ 
would have amounted to a pretty round sum. As there 
were taxes to pay to save the land from being sold for 
taxes, he might have been obliged to sell it for a price 
inferior to its real intrinsic value, as so often occurs in 
such circumstances. Then, after paying all liabilities and 
expenses, it is very doubtful whether he would have 
realized more than the $200 received from the defendant 
If he had been here at the time in 1890, it would have 
been quite different. He came in 1892, but that does not 
alter the circumstance of his being a resident of Ontario 
when the transaction took place.

t
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The defendant, when he made his proposal to his father 

might have expected to make a profitable bargain. He might 
have been more generous or more obliging, in administering 
and managing the estate solely in his father’s interest; bJt 
in pomt of law he was not bound to do so. He was only 
bound not to deceivetheplaintiff.and not to take advantage 
of ms position to the^detriment and loss of the plaintiff 

As stated by the Lord Chancellor in Tweddell v. Tweddcll, 
lurn. & Russ.at p. 13: "The Court will not view trans- 
actions between father and son in the light of reversionary 
bargams; but will regard them as family arrangements, 
with a reasonable degree of jealousy; and will not look 
into all the motives and feelings which might 
parties éntering into such arrangements. There may be 
considerations in such cases, which the Court could 
possibly reach.”

I might also mention as to the principles to be applied 
to family arrangements and transactions: Cory v. Cory, 1 
Ves. Sr. 19; Kmchant v. Kinchant, 1 Bro. C. C. 369; Archer 
v^Hudsm, 7 Beav. 560; Hoghton v. Hoghton, 15 Beav.

S°me remarks were made at the hearing as to the 
conduct of the plaintifTs counsel in taking security for 
their fees, some time after the suit was commenced; I may 
say that they have done only what the statute authorizes 
them to do, and I find nothing improper in their so doing 

In my opinion, the bill should be dismissed with

Bill dismissed with costs.
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■893.

V

I / Macdonald v. Corrigal.

Before Taylor, C.J,

Dominion IVeights and Measures Act, C. S. C.-c.

Measuring grain in bags.

The plaintiff contracted with the defendant to thresh lns grain at a price per 
bushel. At the threshing the threshed grain was run into bags, each 
supposed to contain two bushels, and the quantity was cstimated by the 
number of bags. It was not ascertained either by measuring with a 
Dommion Standard Measure or by weighing. Section 21 of The Weighls and 
Measures Act, c. ,04, R. S. C. provides that, « Eviry contract, bargain ' .

or dcaling made or had in Canada in respect of any 
• • • which has been or is to be done .

' * ’ * ■ • • or agreed for by weight or measure, shall be deemed
bc made and had according to one of the Dominion weights or 

measures ascertained by this Act
made or had shall be void, except when made accordine 
system.”

;
104, s. 21— Void Contract—

B

and if not so 
to the metric

HiU, that under this enactment the plaintifl; could not 
the work lie had done.

Manitoba Electric dr- Gas Light Co. v. Gerrie, 4 M. R.

Argued : 30th May, 1893.
Decided : 26th July, 1893.

O. H. Clark for plaintiff.

G. H. West for defendants.

Appeal from the County Court in an action, by a 
thresher against a farmer, for the price of threshing a 
quantity of wheat, oats and barley.

The evidence as to the contract under which the work 
was done, was simply that the plaintiff was to thresh the 
grain at so much 
threshing was
bushels each, and the quantity was estimated by the 
number of bags, but was not ascertained either by 
measuring with a Dominion Standard measure or by 
weighing. '

The learned Judge of the County Court gave judgment

recover anything for

210, followed.

I
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on his claim for damages for the plaintiffs’ 
eg igence in so placing the engine that certain wheat 

stacks were set on fire and burned.
On appeal the learned Chief Justice concluded that the 

evidence vvarranted the verdict for defendant on this point 
The defendant s counsel, however, also raised the objection 
hat the gram threshed was not measured and the quantitv

aSiOAaDedcby 3 Dominion Measure as required by s. 21 of 
e. 104 R. S. C. and that the plaintiff could not recover and 

Mamtoba Electric and Gas I.ight Co. v. Gerrie, 4 M. R.

Upon this point judgment was given as follows:
Tavlor, C.J.—There seems really no dispute 

quantity threshed, or as to the price to be paid.

285

for the defendant
,£93-

Statement.

irice per 
?s, each 
by the 
with a 

jhts and 
rgain . 
t of any

cited
210.

as to the
deemed 
ghts or

metric
T ®Utth^re,isan objection not dealt with by the learned 
Judge, wlnch seems to me fatal to the plaintiffs right to
buTeT Irn " W3S t0 thresh the £rain for so much a 
bushe and the claim ,s for threshing so many bushels at

e rate agreed upon. The objection taken by the dispute 
note is that the gram threshed was not measured and the 
quantity ascertained by a Dominion measure as required

W VTJ" th3t beh3lf’ and the Provisions of the Weights and Measures Act, R. S. C. c. 104, are relied on 
The mdenceproves the objection to be true in point of
fact the gram wa6runintobagSandnot measured Qther_
w,se It issa.d however, that the defence is not properly 
ra,sed because it is not said the grain was not weighed 
It wouldseem however, from section 16, that the use of 
we,gh to determine the bushel is in the case of contracts 
for sale and dehvery. I„ other cases the bushel is a 
measure of capacty. It seems to me, therefore, that 
aving regard to the provisions of section 21, the plaintiff 

cannot recover, and the appeal must be dismissed with

by a 
ng a

work 
l the

the
two
the
by
by
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Charlebois v. g. N. W. C. R. Co.

Bcfore Taylor, C.J., Dubuc

on wkich proceetiings stayed.
Ihe plamtiff was procceding to enfbrcc in the Courts of this Provin™ , 

judgments ob,ained i„ On.ario agains, defendan.s for a large am=„„, 
of which judgments bad been entered by consent- and ,bfr ’

Company was acting in g0od faith “ ">*< «h=

expenses connected with the

Killam, JJ.

proceedings, that the
ha:,obed„P,ica,=dbereif„1^„r:^o^nda',d

"a«S5ä£« ä-A-
Argued : 4th May, 1893.
Decided : 2;th May, 1893.

lN. September, 1891, the plaintiff, the contraetor for
Unl “nStrUCt,0n of Part of the defendant Company’s 
hne of railway, began an action against the defendant 

ompany m the Chancery Division of the High 
Cour of Just.ee for Ontario, and on the 28,h of £

for $622^^toT1’ 3 iUdSTnt W3S renderCd inhis favor 1892 !n V P "SiX months' In February
d!f!!’,t b h k W3S mat'e in that acti°» declaring that 
default had been made by the defendant Company
bXm ° !?'" b°ndS aCC°rding to the t6™® of the consent 
judgment, and in consequence they were ordered\orthwith

pay the amount of the judgment and to deliver up to the 
pla.nt.ff pBS.ess.on of the line of railway, and a sak of the 
railway i,ne and of all the 
Ordered.
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toIenforcé1l92' thIPreSentSUitWaSbegUn in this Court

have constructed fifty miles of the railway line 
hv n °e“mber’ 1892’another action was begun in Ontario 
holdefsof thePd°fn b.ehalfr°f himse,f and all other share- 
ttis su t and n defe"dantrComPany. »gainst the plaintiff in , 
f , and a number of other persons. In the statement 

of claim . onginally filed in that action Delan alleged that

who had a large personal interest in the amount ther 1 ’ 
ordered to be paid, the plaintiff and Codd having arranged 
the terms of the judgment for their mutual advantage wfth
h dT The , inftereStS °f the C°” or
be d ciared f le/ryedWaSthatthe J'U(igment “ight 
be declared fraudulent and void, and be
after the action^0" inf°rmati°n t0 haVe be

amc

1893.
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was begun, the statement of 
, nded ^ al,eg‘ng that,in connection with th
by which Delap became a shareholder 
gross frauds

was
e transactions 

moneys
r . , were Petpetrated upon him by Codd in which
rands the plamtiff participated, and also by allertfig 

frauds upon himself and the other " ^
connection with the making of the contract of September 
da m d C°ntraCt Under Which the made h"’
cla,m and m respect of which the judgment was 
The prayer m the amended statement of claim was that the 
contmet purporting to be made between the Company and 
Charlebois for the construction of fifty mjies nf 
rrnlway m.ght be declared a fraud upon the Company and to 
be vo.d agamst the plaintiffs, and that the sa,ne and the judg-
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.89_3. ment and order and all the proceedings founded thereon 
Statement. m*ght be set aside.

An application was then made to stay all proceedirtgs in 
this suit until the determination of the action pending in 
Ontario, which was refused by the Referee, and on appeal 
to a Judge his order was affirmed. The defendant Company 
then had the appeal reheard before the Full Court.

C. IV. Bradshaw for the Railway Company.
H. M. Howell, Q.C. and T. D. Cumberland for plaintiff. 
J. S. Ezuart, Q.C. for the Union Bank.
F. S. Nugent for Macdonald and others.
J. H. Munson for the Commercial Bank.

The following cases were referred to:—Penn v. Lord 
Balhmore, 1 Ves. Sr. 444; Huntmgdon v. Attnll, 12 P R

B N Z*T0,>’ 2B &S- 11; ^ v- 7 C.B. N. S. 55; McHenry v. Lewis, 22 Ch. D. 397; Maritime

p7 J*ZaV°s-c-R-105; Conmee v-c p- nT. K. döb; Henderson v. Henderson, 3 Ha. 116; Mutrie v 
Bmney, 85 Ch. D. 614; Ewing v. Orr Ewing 10 Ann 
Cas. 453; Gildersleeve v. Wolfe Island Ry. Co., 3 Ch. Ch." 
„®8' Per,man Guano Co. v. Bockwoldt, 23 Ch. D. 22; and 
The Chnstiansborg, 10 P. D. 141.

",

Tavlor, CJ:—The ground taken, that the plaintiff having 
brought his action in Ontario has elected his forum g
not now entitled to come before this Court cannot he 
niaintained. Néither can it be said that he is proceeding 
vexatiously with two actions, one here and another in a 
foreign country at the same time.
anmhdOUbtrheretWOaCti°nSare br°Ught' one here and 
another m a foreign country, the Courrhas jurisdiction to
stay the action here ,f a State of circumstances is shown to 
ex,st proper for the exercise of that jurisdiction, and it will 
as was sa,d by Bowen, L. J. in McHenry v. Lewis, 22 Ch d’ 
397, mterfere whenever there is vexation or oppression to 
prevent the administration of justice being perverted for an

i
and is

t

tlc.
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lereon unjust end. But the plaintiff cannot be said to have be 

his surt here vexatiously. He sued in „
Head Office of the Company is, where he was entitled to, 
sue, and then having obtained a j udgment he pkceeded to 1 AYL01‘'C'J' 
enfotce it here, against property of the Company within 
the jurisdictton of this Court, and out of which he seeks 
to realize his cla,m. In his suit here he seeks to obtain 

. f beyond what he could obtain in Ontario, relief which 
it seems to me he could not properly get there. If his 
suit was not a vexatious or oppressive one when begun it 
cannot have become vexatious in consequence of other 
persons having since begun proceedings in Ontario 
aside the judgment upon which it is founded

Most of the cases cited are casesm which it was sought 
to sby one of two actions for the same cause, proceld- 
mg concurrently m different -countries, which is not the 
case here. The application now before the Court is rather 
tostay an action upon the Ontario judgment 
appeal against it is disposed of, for the action now pending 
in Ontario is practically an appeal against the consem 
judgment Now ,t may be, as stated in Piggott on Foreign 
JudgmenU that the final,ty ofa judgment is not affected by 
the possibility or hkehhood of there being an appeal in the 
foreign country, nor even by the fact that an appeal is 
pending yet the pendency pf an appeal may be ground for 
the equitable interference of the Court.
Attrill, 12 P. R. 36, proceedings 
where the defendant intended to 
at the time done so.

Are there
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Ontario where the
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appeal, though he had not

i is
be
»g

1 a
any grounds for such equitable interfer

ence here ?
It is said the defendant8 can set up by way of defence 

here, all the grounds on which they rely in Ontario for 
setting aside the judgment and the original contract. That 
may be questionable. It is by no means clear to my mind 
that the objections which they urge to the original contract 
can be urged here, so long as the judgment upon it stands 

/ Perhaps under our statute, R. S. M. c. 1, s. 39, it may be
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1893. possible to raise them, but at the Bar a doubt was suggested 
Judement. whether that section applies to proceedings on the equity 

Taylor.C.j. side of the Court. Should that doubt, upon further 
argument and consideration, prove well founded, then the 
defendant Company would find themselves hampered in 
their defence. Certainly these matters of defence 
raised and disposed of quite as well and 
conveniently in Ontario than here. There 
there who can be examined on the spot, documentary 
evidence is accessible there which could be produced here 
only with great inconvenience.

That the defendant Company and those who are rnoving 
in Ontario, are doing^so bona fide there can be no question. 
Theyhave not(begun proceedings there stmply for the 
purpose of delay; that they intend to1'prosecute their 
action is undoubted. The steps they have already taken, 
and the expense they have gone to is a guarantee for that.’ 
Then, lf the suit here to enforce the judgment, and the suit 
m Ontario to set it aside, are both proceeded with the expense 
will be simply enormous. The evidence of witnesses in Eng- 
land, and I think it is said, in Francealso, must be got under 
commissions. These must all be duplicated at much 
needless expenditure if both suits proceed. We know how 
many motions and appeals there have been here already 
arising out of this litigation. The affidavits and doduments 
used upon these show, that if numerous here, they have 
been still more numerous in Ontario.

Now, can all this be avoided ? It seems to me it can, and 
that in the interests of justice the Court should 
the discretion it has and interfere. To permit such a 
useless heaping up of costs anddisbursementsasisinvolved 
m allowmg both suits to proceed, would, it seems to me 
be a perversion of justice. And the Court can, I think by 
imposmg terms interfere without prejudicing the plaintiff 
and others mterested in the proceeds of the Ontario judg-
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ested 
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tZ see what defence the Company can have here 
The statement of claim filed in Ontario admits this’ 
saymgthat while they stand the Company are withoS 
defence to this suit. Now the Court may grant the stal ö 
proceedmgs here upon the defendant Company submtenj
lbHebOU,,dnbythe ““«"** decision in theVcrion S 
pending m Ontario and

1893.
Judgment. 

Taylor, C.J.

now
amount of the consent
against the lands of the Company and upon whichel" 
may be issued such order, registration and execution being 
d subject to the further order of the Court. My Brothe! 
Killam has in h,s judgment stated full details of terms

iftoÄnit’ W“ “ b'
then an
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tion.
the

mpany accepts the proposed terms
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ken,
hat.
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mean-
and of the further appeal to the Full CoLTbeTnV reTerved
to be hereafter dealt with, it may be by a single judge Iflhe 
proposed terms are refused, then the J 8
must be affirmed with order appealed fromng- costs.der

Killam J._(After referring to the facts, proceeded) 
The first ground taken by the Company is that the 

plamtrif selected his forum, and that it is vexatious 
for him to proceed to enforce his claim here as well as in
inlhT,attplriafterthedeterminati0n0ftheliti^i=n

Lich
IOW
idy
nts
ive

as»eeo,äinWtWt0 °bjeCti°n '= that dtigation, so far

tdoes not appear that we can say that so far he has been 
doing oPPressively or Vexatiously in proceeding as he is

Then, stated in several different 
UP that the matters in
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1893. conveniently and inexpensively determined in Ontario than 
Judgment. here, and that thé double sets of proceedings involve 
KillÄm, j. wholly unnecpssary trouble and expertse. Here, it appears 

to me, the application is based on much stronger grounds.
In my-opinion this Court has the right to take these 

circumstances into consideration, and the jurisdiction to 
stay or not to stay the proceedings here as may appear 
most in the interests of justice, having regard to the prima 
facie right of the plaintiff to assert in this Court an 
ostensible claim bona fide put forward.

Such a jurisdiction was apparently recognized in The 
Phosphate Sewage Co. v. Molleson, 1 App. Cas. 780, and 
particularly by Lord Selborne, at p. 787. In Elliott v. Lord 
Minto, Mad. & 'Geld. 16, a bill was filed to ha ve an estate 
in Scotland exbnerated from a heritable bond, by the 
application thereto of personal estate in England; and, on 
account of some questions of Scotch law being involved, 
proceedings were stayed until a suit and a cross-suit 
the same subject matter in the Scotch Courts should be 
decided.

t
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In Scotl v. Pilkington, 2 B. & S. 11, the Court suggested 
that an g:order mighj be made to stay an action on a foreign 
judgment pending an appeal in the original action. And in 
Huntington v. Attrill, 12 P. R. 36, the Master in Chambers, 
in Ontario, stayed an action on a judgment recovered in 
the State of New York, upon the defendant showing 
merely that he intended to appeal, although he imposed 
strict terms; and this order was affirmed upon appeal.

In McHetiry v. Lewis, 22 Ch. D. 897, the Court of Appeal 
in England aErmed the jurisdiction to stay an action in 
England, when the same plaintiff was proceeding upon the 
same subject matter against the same defendant elsewhere.

The inherent jurisdiction of a Court over its ovvn 
proceedings to prevent injustice or oppression, has been 
clearly established of late in such cases as IVillis v. Earl 
Beauchamp, 11P. D. 59; Reichel v. Magrath, 14 App. Cas. 665; 
Lawrance v. Lord Norreys, 39 Ch. D. 213, 15 App. Cas. 
210, and Haggard v. Pelicier, [1892] A. C. 60.
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Both judgment and contract are attacked as obtained by 
raud. If the plaintiff were bringing an action at law on 

e.ther, th.s Court or the Ontario Court might restrain him If - , 
by mjunction from proceeding with such action, at least KnxAM’ J' 
that Court within whose jurisdiction he was, might do so It 
seems to me reasonable that this Court should be able to 
restram him from proceeding in this suit upon the judgment 
until its vahdity can be ascertained.

I can see no difficulty about the jurisdiction ; the only 
question seems to be as to the propriety of exercising it 
the circumstances of this particular case 

ThepiaintifTsclaim.principally.is upon the judgment 
° th.C ,°"tan0 Court Apparently, he lias not fully 

‘ executed hs contract, so as to be entitled to the full 
contract pnce; otherwise, one would not have expected 
him to accept less. Serious charges of fraud in the 
obtaining of that judgment are made against him. It is 
contendcd that these have been waived by the taking of 
possession of the railway works. In qiy opinion such a 
contention should be strictly scrutinized, and an advantage 
gained by fraud should not be upheld unless it be abso- 
lutely necessary on established principles to do so There 
■s some question whether the possession was really 
obtained under the judgment sued on. The judgment is 
be.ng attacked in the Court in which it was reVvered 
The evidence in support of or in defence against that attack 
must be largely, and, apparently, it will bemore advantage- 

X °LUS y’ 0btamed withln the jurisdiction of that Court As is 
shown to have been the opinion of Chancellor Boyd of the 
Ontario Court, the statement of claim attacking that 
ludgment presents "a substantial matter of investigation."
The aHegations of that statement of claim have been 
verified by affidavits, so far as can be expected for the 
purposes of the motion under consideration. The share- 
holder who appears to have contributed nearly all the 
moneys that have been advanced by the Company under 
the plaintiff s contract, in the namé of himself and the 
Company, is attacking both this judgment and the contract
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_ on which it is based, as havirig been obtained by fraud. Prima 
Judgmeni. faatj it appears that the proper forum to determine the 

K.LLAM, j. vall di ty of the j udgment is that in which it was pronounced 
It seems unreäsonable for this Court to enforce it here so 

ong as senous ground for distrusting its validity exists. 
At present, I do not feel very deeply impressed with the 
claim that the contract was ultra vires of the Company as 
being one partly for the purchase of shares in its 
Capital stock. Although it is
not be possible to hold, that the contract was void on 
grounds of public policy, it certainly was one that should 
not be encouraged. Not only upon the question of the validity 
ol the j udgment, but also upon that of the 
contract, the evidence would be the 
Ontario.

*893-

own
not suggested, and it may

i
validity of tlje 

same here and in
... A glieat deal of evidence upon both pbints ' 

would have to be obtained in the latter Province. That the 
Courts of that Province are not quite as competent as this 
Lourt to determine the matters in dispute is not even to be 
suggested. From the decisions of those Courts and from 
those of this Court appeals lie to the same jurisdiction 
whether it be to the Supreme Court of Canada or to the 
Queen in Council. If we but glance at the statement of 
th^various motions and proceedings that have already 
been brought before the Courts in Ontario in this matter 
and consider what is disclosed in the material filed on this 
apphcation, apart from what we know individually other- 
w‘se, as to those in this Court, and the enormous expense 
that wiil be mvolved in the taking of the evidence of all 
the witnesses stated to be necessary and material both here 
and there, we must see the importance to the parties of 
avoiding this duplication of expense.

Apparently, in The Carron Iron Co. v. Maclaren 5 H L 
C. 416, Lord Cranworth, L. C.; and in The Peruvian Guano 
Co. v. Bockwoldt, 23 Ch. D. 225, Lord Justice Lindley 
thought the test as to whether the double Set of proceedings is 
vexatious, is whether they are unnecessary. If we 
far protect the interests of the plaintiff and the other 
parties entitled to share in the moneys claimed as to render
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the continuance of this suit unnecessary until the matters „„ 

m questmn can be dec.ded in Ontario, where tle plaintiff , 
elected in the first mstance to proceed, I think it will be — 
vexatious in him to prosecute this suit at present. It K,LLAM'J' 
appears to me that we can do so.

I would propose that an order be made staying, until 
further order, the proceedings in this cause upon the ' 
tollowing terms:

1. The defendant, the Railway Company.to submit to be 
bound ,n the Courts of this Province by the ultimate result 
of the proceedings now being taken by the Company or by 
it and lts shareholders, in the High Court of Justice for 
Ontauo to set aside the orders or judgments of said last 
menfoned Court referred to in the bill of complaint in this 
suit, and by any order, decree or judgment that may be 
pronounced amending or varying the same or otherwise 
made or recoyered in the action in that Court in which such 
orders or judgments were pronounced, save in so far as 
any provision of such order or judgment would not, upon 
the ordinary principles relating to foreign judgments, be 
enforceable in this Province.

2. The order for appointment of 
to stand.

295
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rectpayment by the Railway Company to 
the plaintiff of the amount adjudged to him by th 
or judgments referred to in the bill, with interest.

4. The plaintiff to be at liberty to issue and deliver to 
any sheriff or sheriffs in this Province for execution . 
or wnts of fteri facias against the goods of the Company 
and to register certificates of such order in such land titles 
othces and registry offices as the plaintiff shall 
the purpose of binding the lands of the 
moneys made under such writs
order to be paid into court in this cause to abide the order 
of the Court, and no further proceeding to be taken against 
such lands under such registered certificates without the 
leave of this Court.

The order to be subject to variation by the
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i%3. decree of this Court, for the purpose of making "the same 

Judgment. conform to the final judgment in the action in Ontario in 
killam, j. which the orders or judgments referred to in the bill

pronounced, and for the purpose of giving to any of the 
parties any additional or other relief beyond the powers of 
the said Court in Ontario to grant in this Province.

6. Liberty to be reserved to any party to apply to 
this stay of proceedings.

7. Any such order or decree as aforesaid, vaiying this 
order or removing such stay of proceedings, may be 
made by a single Judge sitting in Court, subject to review 
by the Full Court, on rehearing, as in ordinary

8. The costs of the application to the Referee 
appeal and of this rehearing to be reserved, to be dealt 
with by a single Judge sitting in Court, subject to a review 
by the Full Court. B ut if the Railway Company shall 
refuse to accept the terms imposed, the order of Mr. 
Justice Bain and of the Referee to be affirmed with

Such an order will be based to

were

rem o ve

]

cases.
and on

costs.
some extent on the prin- 

ciple on which a defendant in an action at law, applying 
for an mjunction to restrain the same, is compelled to 
confess judgment in the action. In Bushby v. Munday, 5 
Mad. 297, an injunction was granted to restrain 
in Scotland

T

h

an action
upon a bond, upon the terms that the plaintifif 

should submit to such steps in Scotland, either by judg
ment or otherWise, as would secure to the defendant the 

. benefit of any preferable lien on lands in Scotland which 
he might be able to obtain by his suit if he 
ultimately establish a demand on the bond.
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Boyce v. McDonald.

Before Dubuc, J.
Condilional iaU of cha,tl!-PUrchas,r for valu, without no,ic,-Pmtr, of 

Joint Stock Company Pr om issory no/e of Company—
Authority of Manager of Company 

to sign note.

move

this 
y be 
;view

Plaintiff soldalcd under ‘‘ih^ m<J°ld Seal 0yStcr ComPany. "hich was incorpor- 
nurnn MaMtoba Stock Companics Act, („r the

ale of'oy°LT7hnBr ,hinBs> “ ret“il <>usin«s in thesale of oysters, fish and poultry in the City of Winnipeg. The sale was a
‘ °"e' a"d ,hc Pl-i-Uff took a note for the amount of the purchase

nioney signed “Gold Seal Oyster Co., T. H. Jones, Sec.-Treas •' The 
uggy „as tued m the Business of the Company for the delivery of goods

onhe cömö8 f 7’allh0Ughit WaS S0",e,imes Used '-y <h= manager 

.ha t,e Z7t?'" driVi"g The n°te »= provisionZ, h P,Prtym ,hc bu66y -”d the right of possession should not pass 
from the platnttff until payment of the amount in full. ‘

TIIh=dCom ant 3nd! PUrChaSed thC b“Bgy fr°m Jones, the manager of 
the Company. He did not know that plaintiff had any claim on it ®

' l’’’ luh1lhfhPUrChaS' °f thC 6UgBy a"d the Stving of the note for it. 
were within the corporate powers of the Company. (s) That in the

Argued : i4th March, 1893.
Decided : toth April, 1893.
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view 
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ntiff 
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lich
•uld Appeal froni the County Court of Winnioeg =,, 

Plamtiffsoldabuggytoone Jones, the manager of The 
Gold Seal Oyster Co., for which he took a note signed 

Gold Seal Oyster Co., T. H. Jones, Sec.-Treas." The 
note contamed the proviso that the ownership and right 
O possession of the property for which it was 
given should remain in the plaintiff until the note or any

srle?h r°fShOUldbefulIypaid' J°nes subsequently
sold the buggy to the defendant, who had it in his 
possession when the plaintiff made a demand of 
informmg defendant that he, plaintiff, had same, 

a lien on the
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1S93. buggy for the purchase money which remained uilpaid. As 
Statement. the demand was not complied with, plaintiff brought this 

action. At the trial the County Court Judge entered a 
verdict for plaintiff for $55 and costs. The defendant 
appealed.

The principal points raised by the defendant were:
(1.) That the Gold Seal Oyster Co., to which the buggy 

m question in this cause was sold by the plaintiff, did not 
require the use of a buggy for the 
business, and therefore had 
same.

purpose of their 
no authority to purchase the

(2.) That T. H. Jones, the manager of the Company, 
ot authorized by the Company to purchase the buggy, 

and that, in fact, Jones purchased the buggy for his 
personal use.

(3.) That the Company had no authority or power to 
give the promissory note produced in evidence and relied 
on by the plaintiff, and that Jones had no authority to sign 
the Company's name to the note.

(4.) That the defendant purchased the buggy 
Jones for valuable consideration without 
should be protected.

was n

own
1

from 
notice, and

T. H. Gilmour for plaintiff 
T. G. Mathers for defendant.

z.,Thc [°'1°7ine cases were referred to.—/» re Simtsoris 
Clentnt&$ Ch. D. 532; Buckley on Joint Stock Cmpanies 
179; Evans on Principal and agent, 69; Överton on Liens 
1; Barron on Bills of Sale, 84; Malcolm v. Loveridge, 13 
Barb. 372; Fleeman v. McKean, 25 Barb 483- Wait 
v. Green, 36 N. Y. 556; and Sutherland 
R. 541.

I
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v. Mannix, 8 M. tl
h

Dubuc, J.—As to the first and 
evidence shows that the buggy was used in the Company's 

. business and for the Company’s purposes, and that it was 
driven by Jones and by the boys in the store for the 
taking of orders and for the delivery of goods. Jones

second points, the C
bi
qi
ag
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d. As 
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a, J^/'1 ,h'" °*n Pr,vate Piippses, but that does not 
Comn f a ha t le buggy was Purchased for the
Company, and was used in their business.

' necesrZL^ d6 u AS *° Whether the Company
be said hat Z ggX in their business. * cannot
be sa,d that the art,de was an absolute necessity so that
the busmes otpossjb]y ^ ^ . at

liZZol t ** 8 of Some ki»d to
deliver goods to customerS| jg „
d e2ny 'Z ^ SUCh a b—ss,andytheqbu^ in
evTdere l a nSWerLth:PUrP0Se’aS WaS sh-nTthe 

that - W ,eamed County Court Judge
at the Company required a vehicle for the purpose of

the,r trade, and that the purchase of the buggy Las
withm the scope of their authority ggy
theAnamethoefaththrity °f J°neS t0 pUrchaSe the a*‘*e in 
even To !, . T"*there is ndthi"g to show or 

uggest, that his authority to make the
‘“O" W3S CVer diSp,,tedV questioned by 
Company or any of its members, or by any other 
claiming under the said Company. On the 
Company, by allowing the buggy 
business, may be

was
1893.

Judgment. 
Dubuc, J.
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their previous authonzation. And if the authority of the 
agent is not repudiated or questioned by his principal Sr 
any other person claiming under him, I do notP P 
third party absolutely 
his business,
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nies,
iens,
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see how a
unconnected with the principal or 

attack such authority.
The same may be said of Jones’ authority 

Company s name to the note given for the price of the 
buggy. H«i authority to give the note is not denied ör

As to the Company’s power to
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1893. when no such authority is expressly given in the charter, 
Judgment. sectibn 62 of the Joint Stock Companies’ Act, R. S. M. c.’ 
Dunucj. 2;*. providing that every contract &c„ promissory notes 

and cheques'drawn or indorsed on behalf of the Company 
by any agent, officer or servant of the Company, shall be 
binding upon the Company, contemplates that companies 

incorporated under the Act, will be empowered to make 
promissory notes, unless specially restrained or prevented 
from doing so by their charters.

As to the last point contended for by the defendant, i. c., 
that heing a bona fide purchaser for value without notice, 
he should be protected against the claim of the plaintiff; 

the [uestton was raised in Sutherland v. Maunix, 8 M. R, 
541, and decided against the defendant’s contention.

The note givpn here is substantially similar to the one 

relied on in Sutherland v. Mannix, Incorporated in said 
note is an agreement'that the ownership and right of 
possession of the property for which the note is given 
shall remam in the plaintiff until the note or any renewal 
thereof is fully paid. It may be said of said note, as of 

the one in Sutherland v. Mannix, that it is neither a 
receipt note, nor a hire receipt, nor an order for chattels, 

coming within the provision of R. S. M. c. 87, s. 2 
because it was not a condition of the bailment that the 
possession should 
section.

I
f
t

fi
cpass, as contemplated by the said
C
hIt was urged on behalf of the defendant that a fraud 

having been committed by Jones, and a loss resulting 
therefrom, the plaintiff who put Jones in a position which 
enabled him to commit the fraud, should rather bear the 
loss than the defendant who 
Some American authorities 
contention.

w
th
ar

was victimized by Jones, 
cited in support of the 

The broad proposition that in a case where 
one of two innocent persons must suffer, it is better that 
the loss should fall on him who has been instrumental in 
the wrong than upon the other who had

thwere
sh
by
Bi
sig

no power to
guard against the fraud is, no doubt, a correct and sound 
doctrine, but that proposition is qualified in the deter- 
mjnatjon of the cases cited,
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In Malcolm v. Loveridge, 13 Barb 379

It" J e„ir -»obta neH H "e era!'°nfr0mapcrs0n in Possestion, who
uider tL r/rT thec°rner by f3,SePretenc“.amounting
nderthe statute to a felony, will hold them against the 

first vendor provided such vendor voluntarily parted with
I spZZT’ rh"drntended t0 Part with the titte. Welle.,
J, speakmg for the Court says in that case: " It is a fund
amental rulc of the law of personal property that no one 
can transfer a better title than he has himself, and a sale rr 
vi termm, imports nothing more tham that the purchaser 
succeeds to the rights of the vendor.*'

It was held in Wait 
conditional sale of

Judgment. 
Dubuc, J.

I.
v. Green, 36 N. Y. 556, that on a

~ *• äirss; scbut notasagamst a bona fide purchaser for yalue sBu*

N V sT/3! V‘rtUa y °verr"led by Ballard v. Burgen, 40 
N. Y. 314, whereit was held that a bona fide purchaser of 
personal property other than commerciaf paper, altho gh

from ^ Cf^i'e defendant Purchased the buggy
from Jones who had no title whatever to it. He had 
contraeted for and m the name of the Gold Seal Oyster 
Co to purchase the said buggy; but by the same contract 
he had agreed in vvriting that the right of possession as 
well as the ownership was to remain in the plaintiff, until 
the note should be fully paid. He had, therefore ./
an0neOÖfgtaheP0SSeSSiOn ^ tranSmit t0 the defendant.
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,. , , , . arSuments of the defendanfs counsel was
that the plaintiff, having suspicions of Jones* probitv 
should not have allowed him to take the buggy, because 
by so do.ng, he cnabled him to defraud the defendant 
But the agreement which the plaintiff required Jones to 
s.gn m the name of the Gold Seal Oyster Co., shows that
ThJd f ,5° ta? n° nsk* a,,d was gnilty of no iaches 
The defendant hunself should have been more diligent
and, knowing that Jones was to leave the Provinc!, he
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*£93- might have inquired from whom the buggy had 
Judgment. purchased, and ascertained whether it had been paid for ; 
Dubuc, J. Vigilantibus non dormientibus su Intenit lex.

I think the judgment of the County Jpdge shoufd be 
äffirmed, and the appeal dismissed with

VOL. 9.

been

costs.

Appeal dismissed with costs.

V <

c
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Brayfield v. Cardiff.
> Before Duuuc, J.

/%»/ distress—Damages for—Leavemdliceme—Contreut 
and without consideration—Nudum pactum.

The defendant atcempted lo justify a seizure for rent under a warrant of 
distress, by producing a document signed by the plaintiff, which purported 
to give him the right to seize the plaintifl ’s goods for rent before the rent 
fell due according to the iease, The learned Jmlge found as a fact that 
tliis document was not sealeil at the time of its execution, and no consider- 
ation was shywn for the plaintiff executing it.

Heldy that it was a nudum pactum and that the defendant 
justify under it.

Argued : 27U1 March, 1893.
Decided : 26U1 April, 1893.

This was an action for damages for illegal distress tried 
at the Brandon Assizes in the spring of 1893. The facts 
appear in the judgment.

G. R. Coldwell, for plaintiff.

W. A. Macdonald, for defendant.

were reftyyed to -.—Oiidell v. Gals- 
worthy, 6 C. B. N. S. 471; Masscy Manufacluring Co. v. 
Perrin, 8 M. R. 457; Cloiues v. Hughes, L. R. 5 Ex. 160; Hogg 
y. Brooks, 15 Q. B. D, 256 ; Phillips v. Bridge, L. R. 9 C.
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p. 48 ; Howell v. Listowdl Ri„k Co. 13 O R 476 ■ 
v. Allatt, 27 L. J. Ex. 385. ™ ° r

dist>re!sUCand7Tt'S ^ aCt‘°n °f damages for illegal De^,j. 
distress, and for trespass to goods and trespass to lands
The rent reserved by the lease was $5,50, payable in
J- P •» *r Ä d;

p Bk“ ?' P-o.™ i, tand in ta
lease. Prov,so by the said lessor that on non-payment of 
rent, or on non-performance of covenants, he the said 
lessor may re-enter and take possession, except in the
a7renes° n°n"Payment °f due on lstJuly, when lessor 
agrees to carry over to the 1st of December.” It is
dear that by th.s proviso, no distress for rent could be 
made under the lease before the 1st December.

The distress complained of took place on the t>rith
2nTiLTe'randtheg00dSdiStrained Wre S0,d ‘»e

dated the 26th September 1892, and signed by the plaintiff 
By said instrument, it is provided amongst other thiiigs,' 
that ,f for any reason the lessor should consider 
insecure, he (the lessor) would have full 
his rent and all other notes or securities made by the 
essee ,n the lessor’s favor due and payable at any time, 

the lessor can take possession of goods and * 
belonging to the said lessee now on the south east quarter
il^rrj?;'township ten’ ia„ds
eased,) and liold or sell said goods or chattels at any time 

by public or private sale, the proceeds thereof to be 
apphed on the rent, notes or securities held by the lessor.”
The instrument speaks of “ the lessor ” and “ the lessee ”" 
and refers incidentally to ”the lease," but it does nöt 
descnbe any particular lease, nor does it State specifically 
°;?Vln ln ee"eral terms what connection or relation it has 
with the said lease. It ,s, however, easy to see what lease 
IS referred to.

The said instrument invoked by the defendnnt as a leave

BRAYFIELD V. CARDIFF. i303
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Ij93. and licence to seize and sell the plaintiffs goöds, has a 
Jadgment. seal affixed to it opposite the signature of the plaintiff. 
Dubuc, j. ^ut plaintiff swears positively that there was no seal 

when he signed it, and lie says that he pointed out the fact 
to the defendant at the time. This was denied by the 
defendant, who stated under oath that the seal was there at 
the time of the signing of the instrument. But 
particularity shows that the plaintifTs version isthecorrect 
one. On one of the duplicates of the said instrument; the 
seal overlaps the last letter of the plaintiffs signature; 'this 
shows conclusively that the document had no seal"when 
the plaintiff signed it, and that the said seal 
there at some subsequent time.

It was argued by the plaintiffs counsel, and admitted by 
the defendanfsi counsel, that leave and license 
must be under seal. The defendanfs counsel contended, 
of course, that said document was under seal, and that 
under said document the defendant had the right to seize '' 
the goods of the plaintiff for the rent and other liabilities 
of the plaintiff mentioned therein.

a small

was placed

to re-enter

He contended further, that on account of the State of 
circumstances between the parties, the numerous liabilities 
of the plaintiff to other persons, and the danger in which 
the defendant was of being unable to get his rent on the 
1st December, the instrument, even if not under seal, was 
sufficientto justify the defendant in seizing the goods of 
the plaintiff. But, finding as already stated, that the 
document had no seal when it signed by the plaintiff, 
it would become necessary to show a consideration for the 
extraordinary power and privilege stated in the document 
to be given by the plaintiff to the defendant] 'The 
document itself says at the beginning: "In consideration 
of value received and accommodation obtained, I,..(the 
lessee), hereby waive" &c.; but no consideration or 
accommodation is mentioned; and in the evidence no 
pecuniary consideration, and no accommodation or 
forbearance of any kind is shown to have been given by 
the defendant to the plaintiff. The plaintiff had already,

was
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under the lease, until the 1st December 
and no distress could be made until the rent was due; he 
gäined nothing and obtained nothing more in sign ing the 
said document. As far as the evidence shows, it 
nu dum pactum.

to pay the rent,
*893-

Judgment. 

Dubuc, J.
was a

As he repudiated the contract and 
protested as strenuously as he could when the defendant 
ca mc to enforce it and distrain his goods, I cannot see that ■ 
the defendant had any right to seize the said good 
25th October.

s on the

I must hold, therefore, that the seizure and the sale of the 
plaintiffs goods were illegal, and that the plaintiff is 
entitled to recover the damages caused to him by said 
seizure and sale.

d by 
tnter 
ded, 
that 
;eize 
ities

Vcrdictfor plaintiff.
[The remii,der of the lcarned JudBe’s judgment relätes only to the 
ount of damages to be awarded, and need not be reported.—Ed.] *
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Burke v. Brown.the
Before Tavlor, C.J.

Appeal from County Court-FUing «/ evidence-Deloy in prosecution-Copy 
of evidence Transmission of popers by the County Court C/ert.

was 
» of
the

In filing a copy of the notes of evidence in the County Court for the purpose 
of an appeal to the QucerVs Bench, itis necessary under section 324 of the 
County Courts Act, that a law stamp should be affixed to the document.

It is essential under section 323 of the Act, that the Clerk of the County 
Court should transmit direclly to the Prothonotary of the Queen's Bench in 
a sealed package, all the papers and proceedings in his Office relating to the 
snit, and where such papers were handed by the County Court Clerk to the 
appellant’s attorney in an unclosed envelope, and the attomey had them in 
his possession until the day before the hearing of the appeal, 
dismissed with costs.

tiff,
the
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rhe
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no
or Argued : 2nd May, 1893. 

Decided : 8th May, 1893.
This w;

by

iy, an appeal by the claimant against the decision Statemcnt.
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189^. in an interpleader issue, tried in the County Court 
Statement. Francois Xavier. Seve,-al preliminary objections

taken to the regularity of the pvoceedings on the appeal. 
The facts appear in the judgment.

R. R. SutherIcuid, for the appellant.

J. R. Haney, for the respondents.

vol. 9.

of St.
were

iTavlor, C.J.—It was objected :that two orders 
made in this case on the same day, and it does 
sufficiently appear against which the appeal is taken, 
no leave to appeal, under section 316 of 
Courts Act, is shown. Butthere is produced 
papers the affidavit of intention

were 1

not t
and

The County 
among the

01_ , . , to aPPeaI filed under
section 317, and,m that the appeal is stated to be against 
the order, decision, judgment or verdict of the learned 
Judge at the hearing of the interpleader issue. Of this it 
must be presumed the clerk- of the Court gave the 
respondent notice, as required by section 318. There is 
also an application for leave to* appeal on behalf of the 
claimant, from the judgment given at the hearing of the 
interpleader issue on 15th March, 1893, and to this there is 
appended a leave.to appeal signed by the learned Judge 
The givmg of security for the costs of the appeal is also 
n°w provecj,by production of a receipt signed by the clerk 
of the County Court for $25 deposited with him 
security.

There are, howAer, other objections. One of these is 
that the requirements of section 324 have not been 
comphed with. That section provides that within six days 
after the filing of the pmcipe to set down the appeal the 
appellant is to file with the Prothonotary a statement of the 
order, decision, or judgment, or a copy thereof if given in 
wnting, and if a trial has been had, a copy of the evidence 
or notes of evidence taken at such trial, and ofall recorded 
objections and exceptions thereto verified by certificate of 
the clerk of the County Court. A certified copy has been 
left with the Prothonotary, but it has not been filed; that
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St. flis, no law stamp for filing such 

affixed to it. It seems it has a document has beén
. . never been the practice in the , A

Office to require a stamp to be put upon such a document *- 
the statement.orcopyof the judgment, and the certified’Tav“'CJ-

of evidence furnished by the 
motions for

■*93-ivere
il.

copies
reporter, and put in on 

"ew tnals in Term. There is, however a 
marked difference in the language of the statute, and ’ of 
the general orders as to evidence on motions in Term
The statute says, the appeHant “shall . , filewith
sai rothonotary ” the documents in question General 
Orders, 68 69, 70 & 71, which refer to evidence upon 
mottons m Term, tnvariably speak of copies of the evidence 
betng depos,te* with him. The party moving is to order in 
wnting, through the Prothonotary, copies of the evidence 
and when these are made, the reporter, “shall deposit the 
same ceitified by him, with the Prothonotary.” Then the 
Prothonotary is to keep posted up a list of the causes ’&c 
mwhtch the reporter, “shall have so deposited with him 
such cop.es of notes of evidence,” and upon the reporter’s 
fees betng paid, he ts to “deliver to the judges” three 
cop.es of the reporter's notes. What these orders deal 
w. h ts evidence taken m causes already in the Court of 
Queen s Bench, existing and to be found in th
fore^fhaf C°art and a" that is needed there-
’? Xth3t =°P,es of that evidence in extended form 
should be made for the use of the judges who are to hear 
the motion. But in the case of a County Court Appeal 
d.s quite dififerent, for there is no cause pending in the 
Court of Queen s Bench, and no evidence
."ndie r°f !har CLUrt' NoW there should be some record 
n the Court of what the Judge acts upon in disposing of

the appeal. For that the County Court Act properly 
makes provision. Section 320 requires the filing of a 
pracipeta set the appeal down, and by section 321 this ' 
must set out the nature of the application to be made and » 

e grounds thereof Then section 324 requires the filing
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1893. pf a statement of the order, decision, judgment or verdict 

Judgment. appfealed from, or a copy if i„ writing, and a properly 
TAvLoR,c.j.=ertlfied coPy of the evidence. These documents together 

form the record of the case on appeal, in this Court. In 
future, therefore, the requirements of section 324 must be 
complied with by filing in the proper and strict sense of 
that, term, the documents therein mentioned.

I would not, however, considering the uniform practice 
which has yp to the present time been followed, dismiss 
the appeal on this ground, hut would allow stamps to be 
affixed now. There are, however, other objections.

The judgment appealed from was given on the I5th of 
March. The apphcation for leave to appeal, the filing of 
the affidavit of intention to appeal, and the filing of the 
praäpe to set down the appeal, were proceedings all taken 
withm the times limited on that behalf. The pracipe was 
filed on the 3rd of April. Now it

an
po
int
on
in

um
imj
the
noi
int<

X
so
app
and
hen
tool
sibi,

i

wassection 324, to file a statement of the andt

certified copy of the evidence within six days after that 
which would have been not later than the 9th 
But this was not done. A

T
of April, 

wascopy of the evidence
prepared, to which an imperfect certificate of the clerk was 
attached, but that seems to have been dated the 12th of 
April, so plainly the certified copy could not have been 
with the Prothonotary on the 9th. An attempt is made to 
excuse this delay by setting up difificulties in getting the 
Judge s book for the purpose of making a copy of the 
evidence, but I am by no means satisfied that had due 
dihgence been used, it could not have been got earlier. 
laking all the afifidavits before me, I cannot come to the 
conclusion that there vvas such inadvertence or accident as 
would under section 328, warrant my extending the 

Then there is another and most serious objection 
Section 323 requires the clerk of the County Court upon 
request to transmit to the Prothonotary, in a sealed 
package, all the papers and proceedings in his ofifice. 
Here the papers were not so transmitted, but were handed 
by the clerk to the appellanfs attorney, apparently open, in

time.
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an unclpsed envelope.and he had themin this condition in hi 
possession for sometime. It was from him that they came 
into the Office of the Prothonotary. After the case came up T 
on the fi4t occasion, he again took them away and had them AVL0*’ J' 
m lus possession until the afternoon ofthe day before it came 
on before me. Now this provision in the statute is not an 
unimportant one. On the contrary I regard it as exceedingiy 
important It is intended to secure that all the papers usedin 
the Court below shall come to this Court on thé appeal and 
none hut these, and further that they shall come in their
mtegntywthoutthepossibilityoftheirbeingtamperedwith.

here a clerk requested to transmit papers, fails to do 
so in the regular way prescribed by the statute, the 
appellant orlnsattorneymay not be responsible for that 
and should not be prejudiced, but there can be no excuse 
here. The attorneytoofc- the papers from the clerk, and
^^:^5rsclear,yapartytoandrespon-

The appeal must be dismissed with

s 1893. 

Judgment.
1
1
:

;

costs.
Appeal dismissed with costs.
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Young v. Hopkins. De
Bcfore Killam, J.

Practice Money paid into Court by defendant—Impounding for 
against plaintiff— Withdrawal by plaintiff— Time of 

operation of Judge's order.

mo
COScosts taxed
ord
Hif

The Court cannot go behind the datc appearing on the face of an order, 
inquire when it was pronounced and give it operation as of a prior date.

In general a» order is not effective until it is drawn up, signed and served.
The defendant had paid a sum of money into Court, which the plaintiff 

refused to accept as sufficient. The defendant had a verdict. A person to 
wh°m the plaintiff had assigned his interest in the suit then applied for 
payment out of court of the moneys paid in by defendant, but his 
application was.ontöth December, 1892, refused onthc groundthat the money 
should be impounded to answer the defendant’s costs of suit.

No order impounding the money was taken out until 2yth December, 1892, 
and in the meantime the money was taken out of court by the plaintiff on 
proccife.

imj

tha
in c 
as t
Co.
day
out
unc
L01

app
inte
moi

Held, that plaintiff had a right to do so, and an application by defendant for 
an order on the plaintifPs attorney for payment of the defendant’s costs 
was dismissed, but without costs.

Argued : 291b June, 1893.
Dkcided : 2oth July, 1893.

This was an application by defendant for an order 
requiring the plaintiff’s attorney to repay enough of the 
money taken out of Court by him to satisfy the defendanfs 
taxed costs of suit, under the following circumstances:—

The plaintiff sued on a promissory note; the defendant 
pleaded several pleas and paid into Court $359.60. The 
plaintiff refused to accept this amount in satisfaction 
of his claim and the case went to trial, when the 
paid into court was found sufficient to satisfy the plaintifTs 
claim and a verdict was 
with costs.

The plaintiff assigned the note and the money to 0’Brien 
• & Co., who made an application for payment of the money 
out of court to them. 
resisted on the ground that the money in court should be

A
call
shoStatement.

defe
defe
in
Just
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amount

ente^gd in favour of defendant
J

C
T

This application the defendant 31 1
v. 5
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impounded to answer his costs, and on the argument he 
asked that this be done. A written judgment on this 
application was given by Mr. Justice Dubuc on 16th 
December, 1892, dismissing it on the ground that the 
money should be impounded to answer the defendant’s 
costs. But the judgment did not contain any positive 
order impounding the money, and it was not shewn that 
His Lordship had then made any verbal order actually 
impounding the money. Afterwards, on 27th December, 
1892, the defendant's attorney took out an order bearing 
that date and signed by Mr. Justice Dubuc that the money 
in court be impounded for payment of the defendanfs 
as taxed, and that the surplus be paid out to 0’Brien & 
Co. The plaintifTs attorney had, however, on the same 
day the aforesaid judgment was given, taken the money 
out of Court o® pracipe in the usual way, being, as he said, 
under the impression, at the time, that the decision of His 
Lordship of that date merely dismissed ÖBrien & Co.'s 
application, and claiming that he did not know it 
intended that 
money.

A summons

■*93-

Statcment.

i.

an order was to be made impounding the

was afterwards taken out by defendant 
calling upon the plaintifTs attorney to show cause why he 
should not be ordered to pay into court the amount of 
defendanfs taxed costs of suit or to pay the same to 
defendant or his attorneys on the ground that the money 
in Court had been ordered to be impounded by Mr. 
Justice Dubuc on 16th December, 1892, and that, although 
the order was not drawn up and dated until 27th 
December, 1892, the plaintifTs attorney had no right or 
authority to withdraw the money from court, under the 
circumstances.

J A. M. Aikins, Q.C. for defendant.
C. P. Wilson, for the attorney.
The following cases were referred to :—Simmans v. Rose, 

31 Beav. 1; In Re Dungars Trus/s, 41 Ch. D. 199; Sluter 
V- Sluter, 38 L. T. N. S. 149; Corcicry on Solicitors, 133;

BSstmF



1893. Dixon v. Wilkinson, 4 De. G. & J. 507 ; Stephemv. HiU, 10 
Argument. M. & W. 28; Simcs V. Gibbs, 6 Dowl. 310; Ex parte Jones, 

2 Dowl. 161 • Cray v. Kirby, 2 Dowl. 601; Re Fenton, 5 
N. & .M. 239; Re Phelps, 3 Jur. 479; Qucen v. Biggs, 2 
M. R. 18; Kelly v. Wade, 14 P. R. 67; Hopton v 
Robertson, 23 Q. B D. 126; Eaton v. Borland, 15 P. R. 
138; Batten v. Wedgwood Coal Co., 31 Ch. D. 346; andÄ 
Spencer, 18 W. R. 240.

Killam, J.—It is apparently conceded by the applicant 
that until the making of an order impounding the money, 
the plaintiff was entitled to have it paid out to him 
prcecipe without order. The only written order impounding 
the money bears date the 27th December, eleven days 
after it had been withdrawn from court. No authority 

> has been cited to show that the Court can go behind the 
date appearing on the face of the order, inquire when it 

pronounced and give it operation as of a date prior to 
that appearing on its face. The general rule is that an order 
does not operate until it is drawn up, signed and served. 
Charge v. Farhall, 4 B. & C. 865,7 D. & R. 422; Joddrell v.
------4 Taunt. 253 ; Wilson v. Hunt, I C
Belcher v. Goodered, 4 C. B. 472, 16 L. J. C. 177- 
Sedgewick v. Allerton, 7 East, 542; Metcalfe v. The British 
Tea Association, 46 L. T. N. S. 31.

This rule is not, as is claiinejl, confined to interlocutory 
orders, for in the last of the cases cited the order was one 
which, if taken out, would liave put an end to the action. 
In Sedgeruick v. Allerton, one reason assigned for this rule 

that “ it might otherwise open a door to mistakes

on

u;is

647;

was and
perjury as to the terms on which the order was granted.” The 
conflict of evidence upon this application illustrates this 
reasoning abundantly.

I cannot interpret the written opinion of my brother 
Dubucas directing an impounding of the money. The 
application was for payment of the money out of Court to 
the plaintiffs assignee. That application vvas refused on 
the ground that the money ought to be impounded. It is 
true that,-as the notes of the learned Judge show and as he
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0 himself informs me, he intended at the time to order the 

impounding of the money; but it is not clear, in view of 
the conflict of evidence, that he pronounced any order 
except by reading his written judgment. Therefore, even if 
I could go behind the date on the face of the order and 
inquire when it

1893

Judgment. 
Killam, J.

5
2

äctually pronounced, I am not in a 
position to say that there was any definite order, verbal or 
written, on the 16th December, which took away the strict 
right of the plaintiff to withdraw the money, although it is 
impossible to approve of its exercise under the 
stances or

was
e

t
circtim-

of the concealment of the fact when the question 
of the date of the ordér was raised.

I dismiss the application without costs.

Application dismissed zvithont costs.

Harvie v. Snowden.
Before Dubuc, J.

Tnal by Jury—Adion for malicious prosecution—Application for

Since the statute 54 Vic. c. 1, s. 33, which enacted that all ibsues of fact in 
civil cascs, except i» actions of libel and slander, shall be tried* by a judge 
without a jury, but provided that an application may be^Rade to a judge in 
Chambers in any case to have the issue tried by a jury, special circum- 
stances must be shown in order to have an action for malicious prosecution 
tned by a jury. By the repeal of the former statute the Legislature showed 
that thcy considercd that an ordinary action for malicious prosecution 
should be tried by a judge without a jury.

Argued : iöth March, 1893.
Decided : loth April, 1893.

" J"’y-

I;

Action for damages for malicious prosecution. 
plaintiff applied to have the issue in the 
jury.

The Statement.
cause tried by a

T. D. Cumberlandy for plaintiff 
J. H. Munson, for defendant.

:

Dubuc, J.—Under 48 Vic. c. 15, s. 23, all issues of 
fact in civil cases to bc tried by a jury, or by a judge 
without a jury, and where a jury notice had been duly

were
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■8m. given by either the plaintiff or the defendant, the Court or 

Judgment. a Judge might, on the application of the other party,
Dmrec, J. the jury notice to be struck out, and the issue

order
. . j , - to be tried
by a judge without a jury; certain actions, however 
specifically mentioned, were directed to be tried by a jury’ 
unless the parties waived their right to such trial. Among 
those actions was that for malicious prosecution.

repealed by 54 Vic. c. 1, s. 33 
which enacts that " all issues of fact in civil cases in actions 
and proceedings at law shall be tried by a judge without a 
jury, provided that an application may be made to 
in chambers to have the issue tried by a jury.”

Under the former statute, the onus was on the party 
desirmg the issue tp be tried without a jury to show that 
such issue wodld be more properiy tried by a judge. By 
the latter Statute it is for the party requiring a jury to 
show that the issue would be more properiy tried by a 
Jl.y- The act,ons libel and slander are excepted from 
th« operation of the said provision; but the action of malicious 
prosecution is not.

gg;
,:</•

That provision was
Intei

Thea judge
int

faitl

Held,

This shows that the Legislature 
intended that ordinary actions for malicious prosecutions 
should be tried by a judge -without a jury, unless there 
would be some complicated questions of fact, or special 
circumstances to bé investigated, which would render the 
issue more properiy triable by a jury than by a judge.

I cannot see that such is the case here. There are no 
doubt some questions of fact to be investigated, as there 
always must be in an action for malicious prosecution; but 

"theydonot apfjear to be .particularly complicated or to 
Offer special difficulty. It seems to me an ordinary action 
for malicious prosecution based on simple and ordinary 
grounds. If the issue herein should be ordered 

, tried by a jury, I

Axcut
Decid

Th
same

Un
McDc 
S. W. 
princi

By

the lai
to be

reason why a jury should not be 
ordered in every action for malicious prosecution, and this 
would be contrary to the letter and spirit of the 

■ above referred to. „
I think the summons should be dismissed with

Bysee no April, 
to hei 
same, 
grown 

Som 
executi

statute

costs.
Summons dismissed with costs,
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or
ler ,893-

ed
=r,
7, Archibald McDonald v. McQueen. 

Mary Jane McDonald

Before Dubuc, J.

rg
v. McQueen.

13,
Interpleader issue—Salt of fondsns todaughter of judgment debtor—Famih 

transactions Fraudulent conmyance.a
The judgment debtor having received notice nr ■ j 

intended snit against her went vJ, ?h' JudBment "editofsass-i
no, being informed of ,h= ""d
and received a conveyauce ef ,he uT % ^

The h'° ^r’ Judge found that this kase was also in good

——

transactions by which crcditors are defeaied are ordinari y looked ^ 
by the Court with a g„„d deal of snsp.cion, yc, '
clear and satislactory they will not be set 

*4th November, 1893.
: 25th November, 1893.

These were two interpleader issues tried together and the 
same evidence applied to both.

Under deed dated the 17th M™ icoq ru .
i'1™”®, »-'a»,™,, ™ Z

J},yd“d ^3ted the 21st February, 1893, she conveyed 
the land to her daughter Mary Jane McDonald 

Hy an agreement intended 
April, 1893, the land

?e

■y
åt
y

land to her 
faith.

O
a
n
IS

e

n the evidence isS
e Axgued

Decided.1
e

Statement.
)

i
t

to be a Iease, dated the 1st

zxrjs*'"**'"***&£
ivas

Some time in August, 1893, the Sheriff under an 
at the surt of Annie McQueen against Christinaexecution,

4
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. McDonald, seized the grain in question. Both plaintiffs
Ståtement having made claim to the grain, the Sheriff inter- 

pleaded;
t

W. J. Cooper, for plaintiff. 

£. Anderson, for defendant.
The following cases were referred to i. . Ripstein v.

Bntish Canadian Loan Co., 7 M. R. 119; Wallbridge ,v. 
Hall, 4 M. R. 341; Bank of B. N. A. v. Rattenbury, 7 Gr. 
383; Bank of U. C. v. Beatty, 9 Gr. 821; Buchanan v. 
Dinsley, 11 Gr. 132; and Stevenson v. Franklin, 16 Gr. 139.

i
E
h
1

Dubuc. J.—The question to be determined is whether 
the sale and lease in question were merely colorabie, or 
bona fide valid transactions.

Cl

h

It appears dearly enough from the evidence that the 
intention of Christina McDonald, when she 
Winnipeg to sell her land,

01

su
came to Ri

to prevent Annie McQueen 
from enforcing her claim against her. She had not been 
sued yet, but McQueen had threatened to bring an action 
against her. The writ was issued

was
M
g°
sta

the 20th March, 
judgment signed on the 1st April, and execution placed in 
the Sheriffs hands

in
tha
4 Ithe 8th April.

But was that intention communicated to Mary Jane 
McDonald or Archibald McDonald, or otherwise lmown 
by either of them ? Both swear to the contrary. Mary 

Jane McDonald was a servant, having been in service for 
eight years in Winnipeg at wages from $15 to $20 a 

month. As stated by herself and corroborated by her 
brother, she had, within the- last two or three years loaned 
her mother $350, she paid her $100 more at"the time of 
the transaction, and $207 since : making altogether $657 
of the purchase money paid; the consideration was $1500 
over and above

on
aft<
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casi

1
of i 
Ban 
Dim 
But 
the ( 
was c 
frauc

over

a mortgage of $1000, existing on the 
most positively that her mother

Inland. She
told her that she wished to sell the land to protect her 
against her creditors, and being absent from home, she had 
no knowledge whatever of the threatened suit of McQ 
and she did not buy the land to help her mother to defeat

swore
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purch 
intent 
be su<

uecn:
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her creditors.but for the purpose of getting her
' Thoueh =he was submitted

«™. 6= l»d ,„m, Jr™ fJ

hehadrented and cropned m P US year when
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suspicion. Two cases in our own Court
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statement of the vvife 
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4 M. R. 341,
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■893- land; that Archibald McDonald rented the 'land' from his 
Judsment. sister and cultivated iton his own account, and not for his 
Duairc, J. rnother. The eviderice is complete to establish that, so far 

as both plaintiffs were concerned, both were bona fide 
transactions. Against that there is only a suspicion that the 
transactions. being between members of the 
family, might be colorable instead of bona fide ones. 
Under such circumstances the mere suspicion cannot be 
given effeet to in avoiding transactions supported by direct 
and unshaken evidence.

VOL. 9.

v
v
B
c
ifsame
ai

Verdicts should be entered for the plaintiffs in both cases.
8:S Verdicts for plaintiffs. Cotr

V. .
Sti1

Ex
v. .
531
m

Wilson v. Smith. 1
affic 
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dire< 
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cond

Before Taylor, C.J., Dubuc and Bain, JJ. 
Attachment Setling aside for irregularity— Term of bringing 

damages— Costs, refmalof.
action for

In suingout a wnt of attachment against defendant, plaintiff had omitted to 
State in his affidavit whether the defendant 
The

was a Corporation or not. 
defendant, being therefore entitled exnitbito justitia, to have the writ 

set aside,

Hcld> Dubuc« J > dissenting, that the Court could not impose the term of 
bringing no action against" the plaintiff condition of setting the
writ aside, but that costs should be refused unless defendant 
consent to such term boing imposed.

In
* in wl 

havin 
aside, 
being 
"Wht 
for irr 
upon 
qualifi 
party 
merely

Ashäown v. Dtderiek, 2 M. R. 212, followed.
Per Dubuc, J.—The éourt lias jurisdiction to impose the term of. bringing no 

action in a proper case, and in this 
Argued : 2gth November, 1893.
Decided : 20U1 December, 1893.

such term should be imposed.

Statement. The plaintiffs sued out a writ of attachment against the 
defendant, which was afterwards set aside by the Referee 
in Chambers, on the ground that the affidavit on which the
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___ Wlien a case of malicious injury or undue execution of
Judgment. process is laid before us, we will impose nö such restraint, 

Tatlok, C.J.*3u*: *-his is not a case of that description.” In a note to 
that case two cases are mentioned. Wilson v. Kingston, in 
which a defendant was discharged from a ett. sa., because 
illegal, and Simmons v. Johnson, in which a fi. fa. was set 
aside because a writ of error had been allowed before it 
was issued, and in both it is said the term of not bringing 
an action was imposed. In Hart v. Ruttan, 23 U. C. C. P. 
613, in which an attachment was set aside because the plaintiff 
had not sworn that the defendant was a resident in Ontario, the 
rule by way of appeal from the Judge in Chambers 
discharged with costs, and the term imposed of bringing 
no action. In Higgins v. Brady, 10 C. L. J. O. S. 268, 
where the affidkvit had the same defeet as in the last case, 
Wilson, ]., set aside the attachment and all proceedings 
upon it with costs, no action to be brought for anything 
connected with such proceedings. In neither of these two 
cases in Ontario does any objection seem to have been 
taken to the Court imposing terms.

As to the case of Lorimer v. Lule, if it has not, as I 
rather think it has, been overruled by Cash v. Wells,
1 B. & Ad. 375, it has not been foflowed in England 
in more recent cases.

'893.

1
T>

i.
In that ..case of Cash v. 

Wells, a judgment was set aside as having been 
entered contrary to good faith, and the plaintiffs coun 
sel asked for protection, relying on affidavits which 
attributed plaintiffs proceedings to mistake, and on 
the authority of Lorimer v. Lule, but the Court said they 

' couId not impose terms without the defendanfs consent, 
because his applicåtion 
proceedings set aside which were against good faith. It 
was said, however, they. were not compelled to give costs, 
and they would refuse these unless he consented 
bring an action. The principle laid down in that 
approved of by Patteson, }., in Abbott v. Greenwood, 7 
Dowl. 534. So, in Adlam v. Noble, 9 Dowl. 322, where a 
judgment and execution
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1893. had omitted to allege in their affidavit that the drfendant 
Judgmcnt. was not aitfc*-poration as required by section 7 % The 
Dubuc, j. Attachment Act. The plaihtiffs appealed from the order 

of the Referee bcfore my brother ICillam, and the appeal 
was dismissed with costs. On their appealing to the 
Fu l Court, it vvas held that the affidavit did not comply 
with the requirement of the statute, and that the writ of 
attachment was properly set aside.

The only question remaining to be determined is 
wliether there should be, in the order setting aside the 
attachment, a protecting clause declaring that no action for 
damages should be brought against the plaintiffs by 
of the attachment of the defendanfs goods.

It seems conceded that, in such cases, if the defendant 
does not ask for costs in his summons to set aside the 
proceeding alleged to have been improperly issued, there 
rs no power to impose upon him the condition thathe shall 
brmg no action against the plaintiff. But if he 
costs, the Court

-

reason

1

;

-i

i

asks for
or Judge may in its discretion, impose 

said condition. Stockbridge v. Sussams, 6 Jur. 437; Rhodts 
t v. Hull,26 L. J. Ex. 265; Higgins v. Brady, 10 U. C. L.

O. S. 268; Hart v. Ruttan, 28 U. C. C. P. 613.
In this case the defendant did ask for

(

I
C

J.
ti

_ r ,costs. But the 
Referee while granting thern, did not insert the protecting 
clause in the order setting aside the attachment; and the 
learned Judge simply dismissed the appeal against the 
order. It is now argued that, it being a matter of discretion 
the Court should not interfere. Courts, in general, are’ 
disinclined to interfere with orders within the discretionary 
power of a judge sitting in first instance. It is not, 
however, an absolute and inflexible rule by which the' 
Court should consider itself actually debarred from 
fering, wlien the circumstances justify its interference.

In Steele v. 'lieman, 23 L. R. Ir. 583, the Vice- 
Chancellor expressed himself as follows: “ I may point out 
that nothing is more liable to be misunderstood than the 
term discretion wtien applied to the exercise of its power 
by a legal tribunal. The conferring of such a discretion
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It cannot be contended here that thc Court has not the 
power to make the order which, in our opinion the Referee 
should have made. We may, therefore, examine whether 
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the order for the issue of a writ of attachment 
did not comply with what 
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1893. application to set aside the order were that the- affidavit 
Judgment. was defective; and I cannot at all agree witli Mr. Ewart's 
Bain, j. contention that material filed by the plaintiffs in reply to 

this application can be looked at to supply the omfssions 
in the original affidavit. I think, then, that the attachment 
was irregularly issued, and that the defendant was entitled 

matter of right to |iave it and all proceedings under 
the writ set aside.
as a

In setting aside the attachment, the Referee refused to 
impose the term on the defendant, that he should 
bring an action against the plaintiffs; and the plaintiffs 
urge that the order should be varied or amended by 
making this a term of it. Now, even if it had been in the 
discretion of the Referee to impose this condition, the 
Court would »ot interfere with his decision unless it 
appeared that he had acted upon a wrong principle. But 
in my opinion, the Referee had no discretion in this 
particular. The defendant was' entitled to have the attach
ment set aside as a matter of right, and that being the 
case, neither the Referee nor the Court has power to make 
the relief to which he is entitled in 
unless by his own consent.

It is true that in Lorimer v. Lule, 1 Chitty, 134, the 
Court is reported to have said that where a defendant 
applies to have a judgment and execution set aside for 
irregularity, the Court has a discretionary power of 
imposing on him fair and equitable terms as a condition of 
relief. The later cases, however, shew that this statement 
is altogether too broad; and they establish that, if the 
irregularity complained of is such that the defendant is 
entitled as of right to have the proceedings set aside, the 
Court cannot, without his consent, impose, terms on him. 
Of course when the granting of the application is 
matter of right, but of judicial discretion, then any terms 
that the Court thinks fair and just may be imposed. As 

. Patteson, J., said in Stockbridge v. Sussams, 6 Jur. 437, 
“This is not an irregularity on account of which defendant 
was entitled to come to the Court as a matter of right and

not

any way conditional,
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have the judgment set aside ; and, therefore, we may 
i mpose the terms of not bringing an action either against 
the plaintiff or the sheriff.” Of the other dass 
CasA v. Wells, 1 B. & Ad. 375, is

•«93.

Judgment. 
BaIn, J.

to
of cases, 

example, and shews 
only what the principle is, but the use tliat the Court 

can make of its control

ons
lent
tled
der

not

over costs, when it thinks the 
defendant should agree to terms. In reply to the plaintiffs’ 
apphcation that, as the proceedings in question had 
taken by mistake, terms should be imposed 
dant in

beento
on the defen-

setting them åside, Bayley, J., said, "We cannot 
i mpose them witlmut the defendanfs consent. He 
apphes to us ex debito justitia to have proceedings set 
as.de which are against good faith. We are not compellable 
however, to give him the costs of his rule, and unless he
w,ll consent not to bring any action, we make the rule 
absolute without costs.”
212, the circumstances

not
:iffs
by

the
the

it
3ut

In Ashdown v. Dederick, 2 M. R. 
were somewhat similar to those 

in Cash v. Wells. The Court acted on the principles laid 
down m that case, and while it thought the defendant 
should agree not to bring an action, all it could do 
refuse him the costs of the appeal, if he 
consent.

his
ch-
the
dce
»al, was to 

would not
:he Tfye defendant in his summons asked that the order 

&c., should be set aside witli costs; and I understood Mr.’ 
Ewart to argue that by asking for costs the defendant 
submitted himself to the discretion of the Court, which 
could, therefore, impose on him such terms as it thought 
just. In support of this view, we are referred to the 
of Bartlett

mt
for
of
of

mt
he - . —- case

v. Stinton, L. R. 1 C. P. 483. 0n principle, 
however, I cannot see why the asking for costs in an 
apphcation the granting of which is a matter of right 
should make the apphcation one to the discretion of the 
Court; and I am inclined to think that if in the case cited 

„ the Court did not consider that apart from the askirtg': of 
costs, the case was one in the discretion,of the Judge: 
there were specia*H!ircumstances on account of which the 
Court would not interfere with the order’ made. At all 
events the Court did not intend to question the decision in
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_ Cash v Wells, above referred to; and in that cascalthough 
Judgment. the rule asked for costs, it did not occur to the Court that 
Bain, j. that fact enabled it to impose terms on the defendant 

urther than it was able to constrain him by dealing with 
the costs themselves.

'*93-

From the material before the Court in th 
I see no e present case,

reason to think either that the plaintiffs acted 
mahciously m procuring the issut of the attachment or 
that the defendant has suffered any substantial damage 
from what they did. I do not think the Court should 
mterfere with the disposition of costs that has been made 
by the Referee and the learned Judge in Chambers; but 
unless the defendant will agree not to bring any action 
against the plaintiffs, I would not allow him the 
this application.1
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h
1893.it

It
b

Canada Settlers Loan Co. v. Fullerton.

Kili.am, JJ.Before Taylor, C.J., Dubuc 
Practice~Special indorsementi

r
In a special indorsement of 

Procedure Act, for the 
judgment after

a writ ofi summons under the Common Law 
purpose of an application for leave to sign final

OT conditions p^ ffiZ^eh ^

Judicatuie Acts in England. WyU 
ruled in that
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mance

seems"to be required under the 
v. Livingstone, 9 M. R. 109,
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respect.
ItaSriséSs0„™eC,CTcryt,°Shrby ,h= ‘”d—that a =„im for interes, 

del, d i, 1 ' express °r iftpUetUnd it will be left to the
defendant to show, if h= can, that such claim does not so arise

To amount paid by the plaintiffs ,o insure the buildings on the said Und ta

And ,he w:: ™ z
from 3rd Ocober, 1893, u„,il judgment, at 8

HM, that, talring,the indorsement as a whole, it sufficiently appeared that the 
mterest vvas claimed undfer the covenant for 
that the indorsement in that

\J

per cent. per annunv’

payment of intcrest, and
respect vvas sufficient.

HM, al,c, that under the rule laid down in LonJo 
Co, v. Morris, n and Canadian L. <5r» A. 

7 M. R. 128, the description of the claim for 
Insurance premiums was sufficient.

Rodway v. Lucas, 24 L. J. Ex. ,55, followed.
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: 3Qth November, 1893.
: 20th December, 1893.
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1893. To amount due under a covenant cont.iined in a mortgage made between 
Isaac Francis Fullerton, the defendant and Canada Settlers’ Loan & Trust 
Company, Limited, the plaintiffs, dated 22nd day of July, 1882, whereby 
the defendant covenanted to pay to the plaintiffs, at the office'of the 
Company, in the City of Winnipeg, $3,150 with interest at 8 per cent. per 
annum, the said principal sum to be repaid on the first day of August, 1895, 
and the interest at the rate aforesaid on the first day of August in each 
year, the first paymcnt of interest to be made on the first day of August, 
1893, which said mortgage is made pursuant to the Act respecting Short 
Forms of Indentures and which contains a clause tliat in default in payment 
of the interest secured thereby the principal secured thereby shall be 
payable when and under which mortgage default has been made in and 
still continues in the payment of such interest; $3,150.

To interest on $3,150 at 8 per cent. per annum from 22nd July, 1892, to jrd 
October, 1893, due under covenant in said mortgage—the covenant is to 
pay interest yearly;

To amount paid by the plaintiffs to insure the buildings on the said land in 
accordance with a covenant contained in the said mortgage which Insurance 
money the defendant by the said mortgage covenanted to repay to the 
plaintiffs with interest thereon at 8 per cent. per annum until paid; $45.00. 

And the plaintiffs claim interest on #3444.30 the amount due as aforesaid 
from grd October, 1893, until judgment at 8 per cent. per annum.

Plaintiff then applied for an order for leave to sign final 
judgment on the usual affidavit. The defendant opposed 
the application and raised the following objections:

(1.) That the portion of the indorsement claiming for 
the interest did not show that the claim was under any 
covenant for the payment of interest.

(2.) That as to the last part of the interest claimed, it 
was not payable until the expiration of the next semi- 
annual period.

(3.) That the claim for Insurance premium did not show 
that such premium was payable by defendant at any 
specified date prior to the issue of the writ.

The plaintiffs application was allowcd by the Referec 
and his order 011 appeal to a Judge was affirmed.

The defendant then appcaled to the Full Coiirt.

C. P. Wilson, for defendant.

F. H. Phippcn, for plaintiffs.
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v. McPhason, 9 M. R. 210; London & 
Canadian Loan Co. v. Morris, 7 M. R. 128; Stewart v. 
Richard, 3 M. R. 310; Wyld v. Livingstone, 9 M. R. 109; 
Sheba Gold Co. v. Trubshawe, 61 L. J. Q. B. 219; Walker 
v. ILicks, 3 Q, B. D. 8; Steivart v. Niagara &c. Ry. Co., 12 
U. C. C. P. 404; Rodway v. Z»rar, 24 L. J. Ex. 155; Än/ 
v. Johnson, 12 P. R. 596; McKensie v. /fa», 14 p. R. 299 
and Mcarns v. C. T. Ä., 6 U. C. L. J. O. S. 62.

t I893.

Argument,

Dubuc, J. I think the special indorsement is quite 
sufficient. It conyeys to the defendant all the information 
he may require to know correctly wtat is claimed from 
him by the action, and the different items appear to be 
described as fully and minutely as those of similar nature 
given m the forms annexed to the Common Law Procedure 
Act, if not more

1

1 !

j
so. Ill my opinion the appeal should be

dismissed witli costs..
Killam, J.—I agree that the special indorsement in this 

case was sufficient in form to 
judgment.

I still adhere to the vic

warrant^ the order allowing

D. . which I expressed in Stewart
v. Richard, 3 M. R. 610, and M. & N. W. Loan Co v 
McPhcrson, 9 M. R. 210 ; but I find it necessary to 
retract what I said upon one point in Wyld v. Livingstone 
9 M' R- 109’ ahhough that point did not of itself 
determme the result in that case. There I held 
indorsement of a claim a special

upon a cheque invalid, because it 
was not sliown that notice of dishonor ',had been given. 
This holding »as based upon a case decided under the 
English Judicature Act, and without my distingi,ishing 
between the forms authorized by The Common Law 
Piocedure Act and those required by the Judicature Acts.

Heie it is sufficient to- follow the forms given by the 
Common Law Procedure,-Act, and to act by analogy to 
these when the claim is.one for which no form is there 
given. Under that Act it appears unnecessary to show as 
is considered to be required under the Judicature Acts 
performance of conditions precedent, .
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___ Under the decision in Rodway v. Lucas, 24 L. j. Ex. 155,
Judgroent. *t appears also to be unnecessary to show by the 

Killam, J. hidorsement that a claim for in terest arises under a contract 
express or implied. The case of The Sheba Gold Mining 
Co. v. Trubshmi), 61 L. J. Q. B. 219, arose under the 
Judicature Act, If a claim for interest not so payable is 
indorsed, the true remedy is for the defendant to show that 
it does not so arise or the facts which make it improper for 
indorsement, and then he could be allowed to defend.

The principal objection here is that the portion of the 
indorsement claiming for interest does not show that the 

was for payment of interest. It appears to me, 
however, that, taking the indorsement as a whole and 
considering that the claim is for interest due under a covenant, 
it is necessarily implied that the plaintiff is asserting a 
covenant for payment of interest. The description of the 
claim would not be proper, if it were one for interest in the 
nature of damäges for non-performance of a covenant. 
The indorsement in that respect seems even more full than 

held sufficjent in Rodway v. Lucas. I 
think that, under the rule läid down by us in The London 
$ Canada L. & A. Co. v: Morris, 7 M. R. 128, the 
description of the claim for insurance premiums is 
sufficient.

The form of the indorsement being unobjectionable, 
there was jurisdiction to make the order for judgment. If 
there was a defence, whether on the merits 
grouiid that any claim was not a proper one to be included 
in a special indorsement, the facts should be shown and a 
defence to the whole or to a portion of the claim might be 
allowed; but to show such a defence as to a portion of the 
claim would not deprive the Referee of the jurisdiction to 
make the order ii; respect of the remaining portion. My 
decision in Wyld v. Livingstone applies only to the'case of 

indorsement partly.objectionable in point of form.
As to the contention that, under the terms, of the 

mortgage, the interest was not payable until the expiration
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5, of the next semi-annual period, I am not inclined at 

present to consider the point, but would be willing to allow 
the defendant, if he de 
that portion of the claim.

The defendant should pay the costs of this application.
Tavlor, C.J., concurred.

i«93- 
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Appeal dismissed with costs.
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The Canada Permanent Loan & Savings Company

V.e
The School District of East Selkirk.

Before Tavlor, C.J., Dubuc and Bain, JJ. 
Gamishing order—School taxes not "Uachable hy creditor of School District— 

Pubhc Schools Act Effect of ref enl-Interpretation Act,
P. S. AI. c. j8, ss. ii & i2, constntction 

of—Public Policy,
T t! TV"Cd 1 jUdgOCnt aE‘inSl a Sch<)o1 District sough,

o Attach the amount leyied on the garnishee for rates or taxes imposed for 
school purposes for the ye'ars ,884 to ,890, inclusive, i„ respec. oHauds 0 
the garnishee within the school district. ,

H'U' lhfl ‘heSC ”‘=s or ,axcs did constitute a debt, obligation or liability 
which coud be attached under the Gamishment Act, R. S M c 64 to 
answer a claim against the School District ’ 4’

A%?hT'AC;J'7T^C rcpea' 0f a“ f°™=r School Acts by the P„’b,ic 
Schools Act of 1890, put au end to the right of a school district to 
co lec any arrears of such taxes, and since the passing of the latter Act 

100I Bistncts in Manitoba have no power to levy or collect taxes but it
AC?R s“,StT by‘hC mUniCipal C0Uncils- Th= Interpretation 

“ ' ‘ 1 7 « s. 11 & 12, cannot be relied on to save the right of
collecting arrears of, taxes,-kecause trustees have not under the 8 
Act any such right.

Pir Dubuc, J.-Jt would be against public policy to allow the taxes levied
cmd'tSChh° DlSt"? ‘° bC inleraPted by an attaching order in favor of a 
creditor, because the trustees might thereby be orevented fmm o
on the work for which the Corporation was created, especially sincTlhe
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Act provides by section 234 an adequate remedy enabling a creditor to 
issue an exccution with an indorsement directing the Sheriff to levy an 
additional rate on property owners to pay off the judgment.

Per Killam, J.—Without an express provision in the statute to that cflfbct, a 
public Corporation cannot sue inaCourtof law to recovertaxes levicd on a 
ratepayer under the powers conferred by the statute, and although the 
former School Acts enabled the trustees to take proceedings before 
certain tribunals to enforce payment of the taxcs, the ordinary relation of 
debtor and creditor was not thereby created, nor were the taxes ther-by 
constituted a debt obligation or liability wilhin the meaning of section 8 
of the Garnishment Act*, such as can be attached in the hands of a rate
payer to meet a debt of the Corporation.

Argukd : 29U1 November, 1893.
Decidkd : 20th December, 1893.

This vvas an åppeal by a judgment debtor from an order 
of the Referee in Chambers, directing the trial of an issue 
as to whether, o*n a datc nanicd, a ny sum of money was 
ovving from a garnishee to the judgment debtor, and for 
payment to the judgment creditor of any sum so found 
owing. The objection to the order was that there was 
not an attachable liability of the garnishee to the judgment 
debtor.

The judgment was recovered aga in st a Corporation of 
school trustees existing under the provisions of the Act 
relating to the Public Schools, 44 Vic. c. 4, and the Acts 
amending the same, and, apparently, continucd under The 
Public Schools Act, 53 Vic. c. 38.

It was shovvn by affidavit, and not disputed, that the 
only liability of the garnishee to this Corporation was for 
ra tes or taxes imposed for school purposes for the years 
1884 to 1892, both inclusive, on lands of the garnishee 
within the school district. 
district was what was known as a Union School district, Jä*'' 
composed of the territory comprising a town municipality jj? 
and a portion of a rural municipality, and that the town m
had then no council or other officers through vvhom the 
rates could be collccted.

The appeal was heard by Mr. Justice Killåm, by whom 
the following judgment was pronounced. \

1893.
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That section provided that “ The school assessment shall be 
laid equally according to valuation, upon rateable real and 
personal property in the school district, and shall be 
payable by and recoverable from the owner, occupier or 
possessor of the property liable to be rated and shall, if

on all

1893. 

Judgment. 

Kili.am, J.

not paid, be a special mortgage 
real estate,” &c. And by section 61, “The school 
trustees of any school district may institute snits or 
prosecutions for the school assessments, assessment for 
school houses, and for all arrears of the fiaid assessments 
and monthly fees, and such snits or prosecutions may be 
instituted before the County Court, or before two justices 
of the peace of the County, and the justices may aft^r 
judgment cause the amount of the judgment together with 
the costs thereofto be levied under warrant, by the seizure 
and sale of the goods and chattels of the defendant.”

Then, in 1885, the provisions of the Act, 48 Vic. c. 27, s. 
10, were finally substituted for those of 44 Vic. c. 4, s. 26. 
This last amendment repeated with numerous variations 
and more in detail the provisions of the Act of 1881. for 
assessments and levies of rates by the trusteesf themselves 
or by the municipalities, and in s-s. (e.) it was provided 
that "the trustees may, employing their own lawful 
authority, bring suit in a court of competent jurisdiction 
for the collection of such arrears, whether they had been 
assessed by the said trustees or by the council of the
municipality."

It appears to me that the primary object oi all these 
provisions is the imposition of rates or taxes upon the 
property in a school district for school purposes, and the 
collection thereof; and in my opinion, while in providing 
for this general object the Legislature makes the rates 
payable by and recoverable from individualsandauthorizes 
certain proceedings against them personally, it does not 
ereate the relation of debtor and ereditor between the 
property owner and the school Corporation, or constitute 
a debt, obligation or liability, within The Garnishment 
Act,

i

•1

y
40
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Under our statutes, thc original methods of recoVery, in 
Judgmeni. addition to proceedings against the assessed property, 
KillÄm, j. were by proceedings in a county court or before justices of 

the peace. Then was given theright of suit in any court 
of competent jurisdiction. There may be spnie question 
as to whether Jhis amcndment extended the jurisdiction to 
any othcr cpifrt, but even if it did I cannot think that it 
altered the nature of the hability. The position still 
I think, that there was no liability except to a proceeding 
of a particular kind.

In my opinion, to constitute a debt, obligation or 
liability within The Garnishment Act, there must be a 
relation analogous to that of debtor and creditor, between 
the garnishee and the j udgment debtor, and not 
statutory liability1 to an action by a public body established 
only as an instrument for thc more convenient distribution 
of public burdens among property owners.

I do not refer to the Act of 1890, as it is not claimed 
that under that any further liability arose; nor is it 

1 necessary to discuss the effect of the repeal by that Act of 
the former ones.

The appeal must be allowed with costs, the order of the 
Referee rescinded, and the summons for the garnishee to 
pay over dismissed, and the garnishee attaching order set 
aside with costs to the j udgment debtor, all tliese costs to 
be set off against and deducted from the judgment debt.

From this decisiou the plaintifls appealed to thé Full 
Court.

J. S. Ewart, Q.C., for plaintiffs.

T. G. Mather, for defendants. <

The following cases were referred to: West v. Downman,
• 14 Ch. D. 111; In re Boor, 40 Ch. D. 742 ; Mayor of

Folkestone v. Brooks, [1893] 3 Ch. 22; Booth v. Traill, 12 
Q. B. D. 10; Hewitson v. Sherwin, L. R. 10 Eq. 53; Reg. 
v. Stepney Union, L. R. 9 Q. B. 383; Township of London 
v. G. W. R., 16 U. C. R. 500; Berlin v. Grange, 1 E. & A.

THE MANlTOBA REPORTS.
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two Fntdi X Heso held, mainly.on the authority of
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The Supreme Court of the United States held in Laue
Co,,nly v. Oregon, 7 Wall. 71, that taxes are not debts in 
the ordinary sense of the Word, for which actions may be 
hta.n a.ned, The same has been held by söme State '

26Vt 486 V' B°T 14 MaSS' 520 '• S/‘™ P‘ckett,
Z ; 4 ’ v- 2 Dutch. 398, but in some
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rel.ed on as_ authorities here, as they were both dedded 
under the Upper Canada Act, 16 Vic. c. 182, s. 45 That 
seebon a.ier prov.ding for the collection of taxes by 
distress and sale, contained these words, “ and if in anv 
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1893. The words of our Act are no doubt much witier than » 
Judgment. those of the English Act, and the question whether 

TAYLoi[,c.J.taxes are a debt obligation or liability which may be 
garnished in the hands of a ratepayer is one of importance, 
and no little difficulty. But I do not see how the plaintiffs 
can, even if they are so, maintain their order in this case. 
They began their action on the 17th Oct. 1891, and judg- 
ment was entered on the 30th of the same month. The 
garnishing order vVas issucd on the day the action was 
begun and was servad 011 the garnishee two days after- 
wards. Any rights the plaintiffs can have, must depend 
upon the provisions of the various School Acts» from 
the 44 Vic. c. 4, dovvn to and including the 5zWic. c. 8, 
and c. 21, or some of them. Now all these Acts were 
entirely and absolutely repealed by section 182 of the 
Public School Act, 53 Vic. c. 88. I cannot find in that 
Act any reservation to the trustees of school districts of 
taxes then due or in arrear, or any provision made by 
which they can collect any such arrears.

The only provisions for r^ising money for school 
purposes in that Act, were contained in sections 89 to 96, 
now R. S. M. c. 127, ss. 114 to 127. It is now, and since 
1890, has been the duty of the Municipal Council to levy 
and collect the moneys required for school purposes. The 
only reference to arrears of taxes was in sections 180 and 

. % 181, which are now sections 243 and 244 of R. S. M. c. 1
127, and these sections* reläte only to arrears due to 
Catholic School Boards. The Municipal Council may 
have power to collect arrears due to other school districts, 
but certainly the trustees of these districts have 
Section 3 does not continue their powers, even if arrears 
should be ineluded under the worej assessments for that

\ THE MAN1TOBA REPORTS.
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section makes everything subject to the provisions of this 
Act, and Municipal Councilk alone can by the Act
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raise money for school purposes.
The provisions of the Interpretation Act, R. S. M. c. 78, 

do not assist the plaintiffs. Section 11 cannot apply, for, if 
that should be invoked, it is plain that school trustees acting
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not contained in the same section as that in which the«*93-
Judgmcnt. duty was created. He gives for example the 43 Eliz. c. 2, 

which authorizes by the second section the imposition of a 
poor-rate, and empowers the parochial officers by the 
fourth to levy the arrears from those who refuse to pay, by 
distress; he says that the statute limits the officers to tliis 
remedy, and gives ho right of action for a poor rate.

Drake on Attachment, s. 516, spealcs of two cases, one 
in Louisiana- and the othcr in Tennessee, where it was

schi
’ and

of 1 
suit 
theri

Dvbuc, J.

men: 
judg 
amer 
of ex 
withattempted to subject to attachment, taxes due from 

individpals to a municipal Corporation, and he says that, 
on high principle of public policy, it was held that the 
proceeding was unauthorized and inadmissible.

The following language is used in Dillon on Municipal 
Corporations, s. 100: “ The revenue of a public Corporation 
is the essential Ineans by which it is enabled to perform its 
appointed work. Deprived of its regular and adeqdate 
supply of revenue, such a Corporation is practically 
destroyed, and the ends of its erection thwarted. Based 
upon considerations of this character, it is the settled 
doctrine of the lavv that not only the public property, but 
also the taxes and public revenues of such corporations 
cannot be seized under execution against them, either in 

■the treasury or when in transit to it." In section 101 he 
says, “Upon similar considerations of public policy, 
municipal corporations and their officers have usually, 
though not uniformly, been considered not to be subject to 
gamishment, although private corporations, equally with 
natural persons, are liable to this process.”

In this case the taxes are imposed, under the provisions 
of the statute, by a public Corporation for a public 
purpose. If the school trustees art deprived of the taxes, 
which are their regular revenue, they will be unable to 
carry on the work for which they have been created. 
Different modes were provided by statute for collecting 
the taxes. They could lay before the Council of the 
municipality or municipalities in which the school district 
was comprised, an esti mate of the sums required for
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the schoolanrl ,„„PUrSeS’. f"d the Coundl 'rould have to levy

of l890 H .""I SUmS' Until the P“blic Schools Act 
of 1890, the school trustees thcmselves could also bring 
»urtorprosecutmn for the collection of said taxes; bm 

n,° S.Uch authori‘y reserved to them in the last
iudgmrits T'’ere are also provisions for cnforcing
judgm nts rccovcred against the school trustees. The 
amend.ng Act of 1889, c. 21, s. 2, enacts that 
ol execution against the school 
with a direction to the sheriff to .. 
by rate, and the proceedings which 
following sub-sections 
force for executions
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Dubuc, J.
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aboiftf the same as those in 

against a muniapality. The 
prov^onsappearin the Public Schools" Act of 1890, c 
38, s. 175 It is clear, therefore, that there is a remedy

tmtees andenf0rCingjU$1rgmentS recovered against school 
, “ ’a',d as m case of an execution indorsed
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ought to be attached herein, are not attachable under the 
piovisions of The Garnishment Act.

I think the appeal should be dismissed with costs.

Bain, J., concurred.
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In re The Commercial Bank of Manitoba.

Beforc Killam, J.

Appointment of liquidators of insohent bank—Choice belween several 
nominees—Canvassing for votes—Nominee indebted lo bank—

Chief liquidator should be a banker—Cos/s—
Remuneration of liquidators.
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Under the provisions of the Winding Up Act, R. S. C. c. 129, s. 101, as 
amended by the Act, 52 Vic. c. 32, s. 17, wliilst the Court is confined to a 
selection between the persons nominated at the meetings of ereditors and 
shareholders, for the office of liquidator, it is not bound to adopt the choice 
of the majority, but must exercise its own diseretion.

The MerchanVs Bank of Canada, the petitioning ereditor, its claim being 
amply secured, held not entilled as of right to have its nominee 
appointed.

If the ereditors nominate one person and the shareholders another, the Court 
will cateris paribus have partieular regard to the wishes of the latter 
if the Company is solvent, and of the former if it is not.

But when it is not absolutely clear that the Bank is solvent, the interests of 
ereditors in the liquidation are entitled to greater consideration than thosc 
of the shareholders.

It is important that the chief liquidator should be a man of experience in 
banking, and wcll acquainted with the methods of bank boök keeping.

The candidate who received the largest vote as chief liquidator amongst the 
unsecured ereditors, and by far the largest vote amongst the shareholders, 
was indebted to the Bank in a considcrable amount, and although it was 
claimed that this debt was fully secured on real estate, yet the Court 
deeming the securities uncertain and unsatisfaetory,

Held, that on this ground amongst others, it was not desirable to appoint him.

IV. J

Jtt
H. M 

J Mar, 
ereditor

It is objectionablc for a candidate to canvas in any ivay for the appointment 
or to send ont proxies to secure votes, or to vote for himself on proxies 
sent to him, or to advocate his own daims before the mceting; and it is 
especially objectionablc for a provisional liquidator seeking appointment as 
permanent liquidator to send ont letters signed by him as such liquidator,, 
asking managers of branches of the Bank employed under him, as well as 
other parties, to pay attention to the correspondence of his solicitors as to 

and the Court intimated that in future such practices would be

The
11 Ch. E 
Gooe/i, ] 
Banking 

4[1892] ] 

Central 
Financii

proxies;
regarded in a more scrious light.

The remuneration to be allowed to the liquidators cannot be fixed at the time 
of their appointment, as notice of an application for that purpose seem^Jo
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be required, and it would in any case be difficult to dedde sucl, 
ut advance; but thejjourt adopted Ihe suggestion of ti,e meetings 
proportions in wluch the several liyudators sl.ould si,are the 
to be allowed.

843
\

Aa matter 
as to the 

remuneration

»*93-

As to the costs •f the contcst the learncd 
101,1 down »»' London and Northern 

I/eid, that one set

judge, following the rule 
. , Insurance Co., 19 L. T. N. S. 144

åndTT 1 C C0",eS'’ a"d ‘hat costs must als° be allowed to the Bank and to the peVtiontng eredilor, those of the lat,er lo include all reasonable 
dishursementsKonnected with the holding of the meetings

Argued : 31st August, 1893. 
Oecidkd i 7th Septomber, 1893.

A petition haityg been filed for the 
above Bank, and winding up of the Statement. 

appearing that it ought to be wound 
up, provtstonal liq,Vdatots were appointed, the application
T\S UT"*™* “V™1'0"8 were given, undersection 98of 
The Winding Up Ack R. S. C c. 129,f«t thesmnnmningof 
meetings of the creditAsand shareholders ofthe Bank forthe 
purpose of ascertainiL their respective wishes as to the 
appointment of liquidW These meetings were held 
vartous part.es were pro^scd as liquidators, votes were taken 
upon these nominations, Wl the result of the voting. at each 
mceting was certified to the Court.

The matter then

fi

Court
latter

came on for the making of the winding 
up order, and the selection of liquidators by the Court 
from among the persons nominated.

1K J. Tupper for petitioners.
J. H. MUnson for the Bank.

;•
st the

IL M. Hoioell,Q.C., W. H. Cnlver, Q.C., T. H. Gilmour, 
J. Manin and IV. E. Perdue for several shareholders 
creditors.

The following cases were referred to .—In re Gold Cn 
11 Ch. D. 701; Buckley on Joint Stöck Companics, 266; Re 

ooch, L. R. 7 Ch. 211; Re Northumberland and Durham
rb rll 508 ; lH " Moberg Land Co., 

[1892] 1 Ch. 583; Re Alpha Oil Co.,
Central Bank, 15 O. R. 309;
Financicrs, 10 Ch. D.^269.

d it is 

idator, ^
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12 P. R. 298; Re 
In re Association of Land

!mV°
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Killam, J.—It appears that neither of the meetings 
Judgmcnt. confined itself to the nömination of persons "as liquidators, 
Kilum, J. at both meetings resolutions relaling to the number of 

liquidators and their respective dutiés and rafes of 
remuneration and other details

1893- also
and

app;
A

were adopted. While in 
some respeets the ereditors and sharelicÅders may have 

exceeded the funetions assigned to them by the statute, 
their views upon matters of sucli importance and in which 
they are deeply interested afé entitlcd to the respeetful 
consideration of the Court.
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The scheme unanimously proposed at both of these 
meetings was that there should be three liquidators, one of 
whom to be the manager and the other two advisers; that 
it should be ineumbent upon the manager to consult with 
the advisers jn all impprtant matters involving the 
realization of ahsets and the payment of claims, and that in 
the event of a difference of opinion it should be decided by 
a majority.

By The Winding Up Act, R. S. C. c. 129, s. 101, as 
amended by the Act'52 Vic. c. 32, s. 17, the Court is 
required to appoint one or more liquidators, not exceeding 
three; by section 23 of the former Act, “ If more than one 
liquidator is appointed, the Court may declare whether any 
act to be done by a liquidator is to be done by all 
one or more of the liquidatorsand by s. 28, “ If there is 
more than one liquidator, the remuneration shall be 
distributed amongst them in such proportions as the Court. 
direets.”

While there is no direct statutory authority for such a * 
scheme as the ereditors and shareholders present or 

- represented at these meetings have proposed, it appears to / 
me that the scheme is a very reasortäble one and that 
indirectly such provisions can be made as will ensure its 
being praetieally carried out.

At each meeting there were proposed as managing 
liquidator F. W. Ferguson, Henry Fisher and S. A. D.

1 Bertrand, and advisory liquidators J. S. Ewart, Israel M. 
Ross, William Hespeler and J. II. Broek, Some votes,
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also wore cast at themeeting ofcreditors for D. MacArthur
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It appears to me that, under the statutory provfsijbns 
méntioned, the Court is not only not bound by fthe 
result of the voting at tliese meetings, but that, while i| is 
confined to those nominated at the meetings, the Coiirt is 
bound to exercise its own discretion in the selection of 

, liquidators. Certainly the meetings are not intended for 
amusement only, and a preponderance of votes in favor of 
one nominee or another must be an important factor in 
determining the selection, but I should be shirking the 
responsibility imposed upop me by the statute, and my 
duty to all interested in this Bank, if I were to confine j 
myself to a eomputation of the amounts represented by the 
various parties or combinations of parties at the meetings 
and to making a selection on that basis alone.

It is claimpd on behalf of The Merchants Bank of 
Canada, the petitioning creditor, that prima facie' a 
preference should be given to its nominees. Undoubtedly 
some learned Judges in England have expressed themselves 
very strongly in favor of such a principle of selection, 
other things being equal, while others seem to have been 
quite^ as strongly opposed to the rule. See Re The 

sGeneral Provident Assurance Co., 19 L. T. N. S. 45; In re 
Albert Average Assurance Association, L. R. 5 Ch. 597;
In re Northern Assatn Tea Co., L. R. 5 Ch. 644; In 
rc Hoyland &c. Colliety Co., W. N. 1884, p. 13.

I deem it unnecessary to express an opinion upon the 
propriety of acting on such a rule in any case. The 
learned Judges who have favored it have themselves 
confined it to cases cceteris paribus, and in the present 
instance, not only are the re many important circumstances 
to be considered, but the petitioning creditor is the least 
interested of any, its claim being shown to be fully and 
absolutely secured.

In Buckley on Joint Stock Companies, at p. 268, after 
referring to the difference of opinion upon the principle, 
the author proceeds, “ The rule thus stated, is that which 
is now generally followed, but subject to this qualification 
that, according as. the assets are or ar^ not more thari

*893-

Judgment. 

Killam, J.

1
I
(

I
C

C
tl

q
p

tii
8t
nc
W(V
th''■-& .

pr.
tht
an<
an<
del
los
cre
cen
thé

\

thoi
pro'
men
reas

N
whic 
stocl 
beinj 
test ( 
solve

t



i 9. VOL. 9. IN RE THE COMMERCJAL BANK OF MANITOBÄ. 347ins sufficient to pay the debts and costs, the question will be . 
treated as one m which the wishes of the shareholders in —'
the former case, and the creditors in the latter are to be 
first considered.” And in Emdcn on The Winding Ut KaLA“4 
of Compames p. 92, it is said, The Court Z\Zi2.

coTr^?' regard ‘° the wishes of the creditors or 
contnbutor.es according to the question whether the 
Company is solvent or insolvent.” 
that Buckley treats this last principle- as merelv a
princtTrTle ^ Whi‘e Emden treats * as a
pr.nc.pal rule. For my part I prefer the latter view
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Wd-ng to the estimate of the provisional liquidators 
the liab.lit.es of the Bank to the public on the 
th August, 1893, amounted to $1,234 349.42 and the
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1893. The petition for the winding up of the Bank 
Judgment. presented by a creditor. Indeed, it may be 'doubtful 
Kill/m, j. whether, even under the amending Act, 52 Vic. c. 32, s. 4, a 

«4)ank could be wound up on the petition of any one but a 
creditor. The ground of the petition is that the Bank is 
insolvent within the meaning of The Winding Up Act, ss 
5,6. The petition sets forth a resolution of the directors of 
the Bank, admitting its insölvency within the meaning of 
that Act, and its inabiljty td meet its liabilities, and this 
petition is verified by affidavit. No objection whatever 
is made to the winding up order, and the petition and this 
affidavit are not disputed otherwise than as this report of 
the provisional liquidators may show.

It is a matter of common experience that assets usually 
shrink in Value in the hands of assignees in insölvency or 
liquidators, and many unforeseen circumstances 
materially afifect the result of the winding up. The 
holders are entitled to interest and probably many, if 
all, of the other creditors will be so. It appears to me, 
then, that prima facie, the first interest to be consulted is 
that of the creditors. They are largely, after disposing of 
the preferential claims, depositors who had a right to expect 
their money on dem and, and who never intended to lend it 
to the Bank for the convenience of the latter. Their 
interest is in a speedy realization of the assets, while that 
of the shareholders may by some be considered as best 
served by delay. I do not mean to suggest that assets 
sliould be recklessly sacrificed without any regard to the 
interests of shareholders, but to indicate that it is 
absolutely clear that the Bank is solvent and that the 
creditors have interests which may turn out to be opposed 
to those of the shareholders and which I deem to be 
entitled to the greater consideration. Ågain there 
likely to be opposing interests among the shareholders. 
Many of those who voted with the majori ty of the share
holders have not paid up in full for their stock, and there 

. may yet be a contest between them and the holders of 
over any surplus, and even an attempt
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1893. votes, I take it, are entitled to be reckoned, but the Court 
Judgment. should take into consideration as an important factorIthe 

JfiLL*M,j. position of the noteholders and the probåbillty, of there 
being a fund for distribution among other creditors. All 
of these circumstances help to show how impossible it is 
to select the liquidators by a mere computation of the 
votes given at these meetings.

I will then estimate the respective circumstances favoring 
the selection among those proposed as the principal or 
managing liquidator.

The debts of the Bank unsecured, on the 8th August, 
amounted to $1,234,349:42. Of 'this $103,323 was for 
loans fröm otllcr banks in Canada, secured, which I deduet, 
leaving $1,131,026.42.'’ Of this latter surn $400,260 was 
for notes of the Bank, which temporarily I deduet, leaving 
$730,766.42 and a balance due the Provincial Government, 
also preferred, amounting to $84,294.20. Deducting 
this latter arnount, the unsecured and unpreferred debts 
amount to $656,472.22. Out of this amount there was 
voted on:

For Fisher. .
“ Bertrand .
“ Ferguson

The ManItoba reports.
v

le
A
or
or
wl
vo
re]
coi
of
thi
bai

1
she
be •
figu

V
as
Pro]
affid
circi155,999.05

120,764.07
67,961.65

men
nom

'' W
appo 
clain 
of at 
empl 
and t 
mana 
banki 
other 
notes. 
any c 
Bank, 
the in 
which 
suspici

Making a total of $344,724.77 
a little over one half the total amount of the unsecured 
and unpreferred claims.

The subscribed shares of the Bank number 7407, of 
which 4913 are fully paid up. The votes cast for the 
principal liquidators were respectively 

For Paid up Partly
paid up Totals 
. 1819 . 3771 

1 . 877
Fisher................... 1952
Ferguson .... 876 
Bertrand 57 None . 57

Thus, while Fisher has the support of unsecured and 
X unpreferred creditors representing an amount in excess of 
\ either of the others alone, he has in his favor a little less 

than half of the amount represented at the meeting, and
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1893. acquired rnuch knowledge of the affaiis of the Bank, and 
Judgment. a new liquidator would reach the same position only after 

KillÄm, J <*6 lapse of considerable time and ät additional expense.
Mr. Fisljer is also shown tö havje had long experience in 
banking, both in England and in Manitoba. Mr. Bertrand 
is not shown to have had such experience and it is 

»practically admitted that he has not; - but the principal 
claim put forward on his behalf Is that he has been for 

many years an official assignee in tliis Province, that he 
has had great experience in winding up insolvent estates, 
and in that capacity he has the entire confidence of the 
principal business men of the community. 
proof oftthese statements has been offered, I believe them 
to be true and fi^jpresgift purposes I accept them. If 
necessary( I would Istill allow evidence of them to be 

given.
It appears to me, however, that it is of importance that 

of the liquidators, and particularly the one who is to 
have thé chief management of. the details, should be a 

of direct and large experience in the management of 
banking Business. This may nojt be so important for the 

work of collecting debts and realizing upon securities, 
though to some extent it would probably be useful in 
dealing with debtors of the Bank. My experience, how
ever, is that in' the investigation of many of the past 
transactions of a bank, an intunate-aeqrmintance with the 
methods of book-keeping in a bank)- is particularly 
important. Many questions respectmg the 
between the Bank and others, the renewal of bilis or notes, 
the appropriation of payments, the dealing with securities, 
&c., are apt to arise continually in the liquidation of a 
bank, which it will require a banker of experience to 
investigate. There is much also in the material before 
to suggest that it may be found important to investigate 
fully the past management of this Bank. It is true that 
Mr. Bertrand could have the assistance of experts, but I 

, think it would tend both to economy and to efficiency that 
the principal liquidator should supply the active brains for
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such work. It is true that
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of the Bank as a liquidator.
Having these views upon this objection, I shall not delay 

to consider the circumstances of Mr. Fisher’s transactions 
of the 30th of June last. I shall only/say of this 
objection that I am not fully satisfied withtne explanations 
offered. It is unnecessary, s^o, that I shquld remark at 
length upon the fact of Mr. Fisher\s previous connection 
with the Bank and his relations with the President, or 
upon the circumstance of his principal support being from 
those connected with the former management of,the Bank. 
I shall simply say that, in case of such a contest as this, I 
deem it undesirable that the candidate of the former 
officials should be selected. I say this upon general 
principles, and without intending to prejudge the charge 
against Mr. MacArthur, the President of the Bank, or to 
adopt any of the accusations or insinuations suggestéd 
against him, all of which I hope will be found wholly 
unwarranted by the facts.

Next in importance are the objections to Mr. Ferguson. 
I cannot regard with favor his action in sertding out the 
letters respecting proxies. The meetings were called 
solely for the purpose of proposing liquidators, and the 
proxies could be sought only with a view to that purpose. 
Canvassing of any kind for the position of liquidator is 
highly objectionable, but the action here taken was more 
objectionable than ordinary canvassing. A provisional 
liquidator sent out letters signed by him as such liquidator 
asking managers of outside branches of the Bank pmployed 
under him, as well as other parties, to pay atteiftion to the 
proposed correspondence of his solicitors as to proxies. 
He was thus lending the influence of his position to 
induce such partias to send in these proxies to an agent 
who has turned out to be one of his strongest supporters. 
I regnet that no explanation of these circumstances has 
been offered. It is only fair to add that the letters appear 
to have had little practical effect in gaining supporters.

In this Province, however, these liquidation proceedings 
are comparatively new. No similar case has been brought

bef<1893.
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dirc
I

the
reg,
dee
that
witl

,aPP
T

the
adv(
upoi
Bert
prox

TI
CUStl
ätten
mom
here
offeri

Th
of A 
Mac/ 
I cat 
towar 
be in 
Mr. i 

intere 
any 1< 
intere 
find it 
MacA 
him ■ 
impori 
liquid; 
antagc 
would



:
9. VOL. 9. in RE THE COMMERCIAL BANK OF MANITOBA.

bdore the Court, and attention has not previously been , 
nLe ehthat0 he 0biecti0„ab,e „atu,e ^ such aco^e ’893' 

the p”rf of the r >ntered,Up0n thouShtlessly, even on 
regard it as  ̂TWh° advised and I cannot
Zm , n°US M 1 shou,d if it occurs again I
that t ,mp°rtant'h0WeVer-to remark “PO" the matter 
« ,t may be understood that the Court wil. not ook

ÄSisa—
dvocate his own appomtment, and his voting for himself 

bZZTZ T byrhim' 1 ^d that M!

prox.es, fbough on daiL for small amountf °"

Xr,k p“” - - -r »é ixz:

355

lay
>ns Judgment. 

ICii.lam, J.his
)ns
at

.
on
or

Dm
nk.
, i was

iiler
ral '

--ge
to

téd
Hy

ivvarrant

:on.
::he

led
ofTMrmrSeri°US°,bjeCti0niS tHat’by the appointment

MacArthurinUtSheniiquidati=n ^ ^

I can well understand 
towards Mr. Ferguson 
be in constant personal 
Mr. Mac Arthur

:he
se.

of Mr.
proceedings will be entailed. 

that Mr. MacArthur’s feelings 
not such that he would wish to 

communication with him. But
interested in th ‘° that he owes to ‘hose
interested m the Bank a moral duty to assist in makint,
any lossas small as possible, and he has a large persona!
mterestm the same direction. If the liquidators do

szzrz-i1? fuither action ant«to m-MacArthur, I thmk that they will be able to obtain from 
h,m such assistance or information as may be fou„d
■mportant, though it may be less convenient.y than if the
hqmdator was fr.endly to him. If, however, further action 

tagomstm to him be found necessary or advisable it 
would beequallyso if other liquidators were appointed,

is
)re
lal are
tor
ed
he

ies.
to

not:nt
rs.
las
;ar !

gs
»ht

...
...

-...
■



Y;.!'v

356 THE MANITOBA REPORTS. VOL. 9. V(

■8,3. and the same strained relations would probably again 
Jadpnent. anse. Sucli complications are apt to occur in the 
Kiliam, j. “quidation of any Corporation, and it would be an 

undesirable tbing that the Court should allow itsélf to be 
eterred from a free choice of liquidators by any 

suggestion of this kind from those having the former 
management of the businps.

It would be different if the proposed liquidators 
shown to have personal ill will

E
aF
sh
ap
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ne<xvere

towards the former 
management, whicl, might bias their acts. But here it 
appears that Mr. Ferguson was asked by Mr. MacArthur to 
become a

Ev
api
cla:

provisional liquidator, and there is nothing to 
suggest that Mr. Ferguson’s action towards Mr. MacArthur 
has been dictated by aught but a sense of duty.

I am confined to a choice 
Apparently none of those named

I
Fet
$50

amöng: those named. 1
as, advisöry liquidators 

prepared to devote the necessary time and attention to 
the work which will be required of the chief liquidator 
and none of them has the banking experience which I 
deem so important. Even, then, if the objections were 
more important, I might feel obliged to decide, as I do, in 
favor of Mr. Ferguson's appointment. I wish to add tiiat, 
from personal acquaintance with, that gentleman, I have 
every confidence in his ability and integrity; and any 
renection upon him which may be found in my remarks is 
made with regret, and because I deem the practice referred 
to one which should be checked at the outset, although in 
this mstance I cannot look upon it so harshly as I should 
hereafter.
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As to the other liquidators, the appointment of Mr 
Hespeler should clearly be made. Not only has he the 
support of the large body of creditors, but he has also the 
confidence of the shareholders.

I In view of the objection made to Mr. Ross 
holder and

as a sliare-
a former director, I cannot appoint him. 

Questions might arise between different classes 
holders in which his interest would be involved.

I
of share-

J
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555®=ssäÄttEwarTf 'V a against sharsbolders,
Ewart is sufficently well known td relicve 
apprehension that he will act with 
class of those interested.

I think that all the liquidators sli 
Ferguson to the 
$5000 each.
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suggestions from counsel as to the 
particular acts or class of acts to the 
but-I do pot think that thi

moneys 
ues. 
one
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be done by styling
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manager and the others advisers.
1 have 8'ven some consideration to tl.e nuestinn r

remarked upon the dfficulbes

required. I do not think that I could even aSk the 
hquidators to bind themselves to a particZ e 
remuneration as a condition of the appltment °f

remuneration

one at,
e
y
s
d
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hmited choice, it seems impossible to make 5,7/det * 
mmmg gr°Und °f selection; but I fancy that, after what lias

creditors or shareholders 
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1893. occurred, the Court will see that a moderate scale is settled

THE MANITOBA REPORTS.

Judgment. uPon- 
Killam, J. I think, however, that I may now fix the relative rates of 

remuneration of the respective liquidators as suggested by 
the meetings in the manncr decided on by the meetings. 

As to the costs of the contest, I think I should follow the
rule laid doxvn in In rc London and Northern Insurance Co., 19 
L. T. N. S. 144. The danger of running up costs in such 
contests vvas remarked on by Jessel, M. R., and Lindley, 
L. J., in In re General Financial Bank, 20 Ch. D. 278, 
reason

as a
for making the appointment of the liquidators in 

chatnbers, ratlier than on the hearing of the petition for 
winding up. Ilere, it is truc, the liquidators are appointed 
on the making of the winding up order, and in the case of 
Banks the Court is confined in its selection; but it wöuld, I 
think, be unwise to disregard the results of the great 
experiencc in these matters of the English Chancery 
Judges; it seems to mc quite as important here as in 
England to discourage these contests and to avoid expense 
in connection with them, and the faet that the contest 
begins one stage earlier seems unimportant.

There will be one set of costs allowed to the shareholders

that
(indi)

ently
chatt

and one to the ereditors appearing on the hearing of the 
petition, save and except so far as these costs have been 
inereased by the contest respecting the appointment of 
liquidators, and costs must also be allowed to the Bank
and the petitioner. In the latter’s costs may be ineluded 
reasonable disbursements for procuring a place for the 
meeting of ereditors and for seeretaries and scrutineers, 
and otherwise properly ineurred, in the opinion of the 
Master, in and about the meetings of ereditors and share
holders.
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In an action against a Sheriff for not Jevvimr 

that he hati abandonetl thé seizure and refused to “d “”'I!,'™’ “ appearcd 
dnding that there were three mortgages on the dåh, , ^ r"' f“rther on 
prfor to the execntion; being of opinion that th * 8 and cha,tels- 
ently secured by them would exceed what he coultfreT"' r°T aPPar' ^ 4 
chattels after payment of expenses. c sale o{ the

flXr-««d a"d - Sheriff conid have 

valid under The Bil,a if Sale A t • • 4 • P""d “ ‘«a, ,o be
West Land Company, and the affidavit of / 17 ^ Canada N°«h-
one Campbell, who otiy d» ^1,^7°" “ ”ad= % 

gagees,” and there was no other evidence that h ,ant of thc
pany authorized to talte the same W“S an aB=”' ofthe Com-
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e- The debtor realized
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writ of execution in his hands, he cannot rely on it as a justification for 
not levying under the writ.

Per Kii.lam an

1893.
w.
ca

d Bain, JJ.. (^Dulmc, J. dubitante), The Sherifl' could 
rely on the mortgage to the Capada North West Land Company, 
as it was plainly invalid unless Campbell was the agent of the 
Compapy, and there was 110 evidencc that he was such agent.

Per Dubuc, J.—The Sheriff liaving seized grain in stacks, is not bound to 
have it threshed and marketed, but may sell it in the stacks, but 
evidence was given to show that such a sale would have realized less 
than^the actual value, the Court cannot presume that it would, although 
such wot(W probably be the case.

If is clearly the Sheriff’s duty, notwithstanding the use of the word “may ” 
in the statute, to seize and sell the cquity of redemption in mortgaged chat- 
tels when such equity is valuable.

le;
til
at
b 11

wl
we
go

Co
Sh.
to
inqArgurd: i st May, 1893.

Decidkd : 31st July, 1893.
I

Statement. This was an action against the Sheriff of the Western 
District for not levying upon the goods and chattels of 
one Cooper under a writ of fi. fa. goods issued upon a 
judgment for $394.08 recovered by the plaintiffs against 
him. The defence was that, owing to incumbrances upon 
the goods of the execution debtor, the Sheriff was justified 
in withdrawing, and the plaintiffs had not sustained any 
damage by reason of his doing so.

The Sheriff received the writ on the 22nd July, 1891. 
He went himself to the place where the execution debtor 
resided, but did not call on him personally. Having 
received information about incumbrances, he made a 
search at the proper office, and found o ut the three 
chattel mortgages below mentioned.

Nothing further was done in the matter until the l3rd of 
September following. On the 21st of September, the 
plaintiffs* attorneys wrote the Sheriff that tliey had becn 
informed that the money vcould be made if the writ was 
attended to. On the 23rd, the Sheriff sent his bailiff to 

- Cooper*s place, and the bailiff found theie eight stacks of
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can?eta,nH0ne °f °ats-and' thre= horses, several head of 
attle and pigs, and some farm implements. He also 
earnedthat some of the wheat had been threshed and 

that a quantity of ,t had been taken to the elevator or mm 
at Souns. The bailiff made a forrhal seizure of the stacks
wheaTats"0 T™1 jnquiries about °r attempt to seize the 
wheat at Souns. Then a day or two afterwards Cooner
went to see the Sheriff" hin.se,f, and told him that all hl 
goods and crop wertf covered by two chattel mortgages to 
one Smith and a mortgage to the Canada North Wesfl and

»a, „« r
mquines that the Sheriff aftenvards made, he came to the
executiZf ti StatCAthat ,f he Proceeded with the 
execution of the wnt, he would not realize sufficient to pay
donéd0thSeaSeSandh!!OWn C°StS'and he therefore aban- 
doned the seizure and returned the writ.

The debtor the same year had about 100 
between 80 and 90 wheat, the remainder 
crop was

MASSEY v. CLEMENT. 361
:

>893.
Statement.

;

i

some

acres under crop,
threshed he had 2097 bushels of whep A*" ^ 

of oats. In addition there 
threshed, but fed to stock, also 
some

1
:

and GtiO ■
were two stacks of oats

f . . a number of animals andfarming implements. Against these, three chattel 
mortgages had been registered in the proper office prior to 
the receipt by the Sheriff of the plaintiffs' writ of exekution 
The first was m favor of John E. Smith, securing m"' 
and was filed m Februa.y, 1891 The second was also in 
a °m °16q° 111 ' ^mith for a like amount and was filed in
LaPnd r8 ^ a"d thC thi''d WaS t0 thc Canada North West 
Land Company, securing $520, also filed in April,' 1891.

memrf* *° ^ give" to secure the Pa)’-

me year 1891. In April, 1891, Cooper

not

returned these
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lS93- thiee horses to Smith and took in place of them two other 
• horses for the så™e Pnce, apparently, as he had agreed to 

pay for the three; and then he gave the second 
to secure Smith for the

Statement

mortgage
payment of their price. This 

mortgage was on the two horses and on all the vvheatcrop. 
The first mortgage was not, however, discharged, for the 
reason, it was said, that Cooper intended to buy another 
horse from Smith later in the

i

d
ci

season, if his crop turned 
put well, and it was agreed that the mortgage should be 
kept on foot as security for the payment of this horse. 
Cooper got the third horse in ' 
the plaintiffs’ execution had' 
hands.

a$
ai
re

yigust, but in the meantime 
feen placed in the §heriffs

th
f©

The mortgage to the Canada North West Land 
Company covered all the mortgagor’s crops to be 
during the season of 1891. The affidavit of bona jutes 
upon it was made by one F. C. Campbell, who described 
himself in it as “the accountant of the morlgagees."

I hcre was no other evidence, either in the

an
trigrown
all
SU)

the
haimortgage or

otherwise, of Campbell being the a^t of the Company 
for the purpose of taking th

It appeared from Cooper’s eÄ 
nearly SI300 for his wheat and oti

exe
imj“ he had realized 

year.
At the trial, before the Chief justice, a verdict was

amount of

reg
of '

Lentered in favour of the plaintiffs for the full 
their claim, less ä sum of Smi

qua;
sale
mar

mo ney which they had 
realized by the sale of some implements.

Defendant then moved before the Full Court to setaside 
the verdict and enter a verdict for him, or a non-suit, or for 
a new trial. and

othe
balai
judg
othei

H M. Howell\ Q. C., for defendant.
J E>warty Q.C. and G. R. Coldwell, for plaintiffs.
The following cases were referred to -.— Warne v 

Houstey, 3 M. R. 547; Hobson v. Thelluson, L. R. 2 Q. B. 
642; Reg. V. Barloiv, Salk. 608; Fonseca v. Schults, 7 M. 

.R. 463; Carlisle v. Tait, 7 A. R. 10; Union Bank of

It
coun 
in sta 
the c;

B
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Scotland v. National Bank of Scotland, 12 App Cas 53- 
Squair v. Fortune, 18 U C R 547 • e„„v/ , ' ’
vez. a, s p. r. n3. ■1,471 Smt/‘v- Cob°'"g &c-

to
l8,Xv

Argument.
ge
lis

Duwc, J.—The plaintiffs, in their nction against tlie 
defendant as Sheriff of the Western Judicial 
clamred damages for a false return to a writ of fi. fa
angd"for ned00'" *-C T C°°pe1' placed his Li] 
and for neghgence m the cxecution of the writ and

overed a verdict of ,36, The defendant asks to’ 
the verd.ct set aside, and 
for a non-suit.

>p.
he

District,er
ed
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ie.

have
a verdict entered in his favor, or
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,fs

The question of negligence is particularly one of fact

'"*■< -hem .he «

.11 tte

ic!
n

considered
supported by the evidence andl^ * "" We"

them,

?s e case.
d

liave theeT wT °ne particu,ar’- hufthis would°Pt 

have the effect of altermg the final conclusion.
The goods and chattels to be seized and sold under the 

execufon consisted of growing crops, stock and fa  ̂

-mplements. Agamst these, three chattel mortgages were

M faVOr 0f John E- Snlitl>. and one in favor 
of The Canada North West Land Co.

It has been sh
Smith

notir

Y

;1

s
by the evidence, that only one of the 

mortgages was rcally due. Tlien countiim the 
”y °ff ,grain tllreshed, the amount realized b£ the 
sale tnereof, less expenses of threshing and carrying to 
market the value of the stock and farming implement! 
and deducting thereMm the amounts due on the "wo 
other mor^ages, the learned Chief Justice found 

balance would have been sufficient 
judgment and leave $228.96 
other contingencies.

It has been

ownf
I

that the 
tö pay the plaintiffs' 

poundage andto meét the

assumed in the argument of plaintiffs’ 
counsel that the Sheriff should have seized the grain wMe 
n stacks, and should have himself seen to the thresh n ' 

thC t0 market a"d the sale, and the learned Chirf

i
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__ Justice has made his calciTlation on that basis, adding
Judgmcnt. third to the expenses incurred, as it would have cost 
Dukuc, J. to the Sheriff to have the same work done.

I have no ,doubt that the Sheriff might have dope all 
that, if he had been willing to undertake the task; but I 
do not think he was bound to do so, and 1 can find no 
authority for the proposition that it was his duty to 
perform such work.

This brings the question under a different aspect, and 
under particular circumstances, might have led to a different 
conclusion. If the Sheriff was not bound to do more tlian 
seize the grain in stacks, and to sell it in stacks as seized, 
would he have realized as much, or nearly as much, as 
was done here by the farmer who did the work himself? 
The point does not appear to have beep Érought up in the 
evidence, and" was not raised in the argument. If the 
amount realized, after paying the incumbrances and 

' expenses, would have left a very small balancé to apply 
the plaintiffs; judgment, and if it could be shown that the 
sale of the grain in stacks would have realized so much 
less that no balance at all would have been left, the 
plaintiffs herein could not have shown a pecuniary damage, 
and under Hobson v. Thelluson, L. R. 2 Q. B. 642, their 
action against the Sheriff for negligence in not levying, 
could not have been maintained. But there is nothing in 
the evidence to show that a different result would have 
been attained, had the Sheriff seized and sold the grain in 
stacks; on the contrary.the inference is that the conclusion 
arrivéd at by the learned Chief Justice would not have 
been altered.

It has been contended on behalf of the plaintiffs and to 
Strengthen their case, that the chattel mortgage of 
the Canada North West Land Co. was not valid, because 
the affidavit of bona fides was not shown to be made by a 
person duly authorized to make it. The affidavit 
made by one Frederick C. Campbell, who describes 
himself as accountant of the mortgagees. The statute
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requires that the affidavit be made h„

his decision is not sustained bytheCourT for ne?'eenoe .f
affidavitsuggestsareasonabieLubtas tsva ditv\re’f
course for the Shoriff ,, iJL ,tousvalidity.thesafersässsps8least, an answer to the cl,arge of

agamstJiim.

view of the situation, and being satisfied °" h'S 
that nothing wonM h , g 1 fied m his own mind
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Judgment. 
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dismissed.
rny opinion this application should be 

It must be taken, upon the evidence that
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m a court of equity the goods would be'“Zl „ the 
property of the debtor, subject only ,0 T cha " ’

larges m favor of the mortgagee or mortgagees. That

ze

to
of

a
is

?s.
:e



866 THE MANITOBA RESORTS. VOL. 9.

_ interest, known as an equity of redemption, wäfhable to 

Judgment. seizure by the 21st section of The Executions Act, R. S; 
Kilum, j. M. c. 53. I quite agree with the view which the learned 

Chief Justice took of the effect of this clause. The 
statute itself does not command the Sheriff to seizé such 
an interest, but it enables hini to do so. " The writ of 
execution, tlien, commands him, of the„goods and chattels 
in his bailiwick of Christopher W. Cooper, to cause to be 
made a certain^sum adjudged to the present plaintiff. It 
became the duty of th-e Sheriff, upon receipt of this writ, to 
cause the amount to be made out of anyv goods .of the 
debtor which it was within the power of the Sheriff to take 
in execution.

v
(1893,
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tr.
th
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The bulk of the crop, but for the mortgages, was clearly 
liable to seizure under the execution, and to sale upon its 
being harveste,d or taken and removed from the ground 
See R S. M. <:. 53, s. 49.

wo
treI '
do:

By virtue of the mortgage to Smith, the legal interest in 
the goods was vested in him, but under the authority of 
Dederick v. Ashdown,' 15 S. C. R. 227, the right to 
possession was in the debtor until default or the happening 
of one of certain other

tioi
en t
nec
tak

events. None of the mortgage 
moneys were to fall due until December, 1891, and none of 
the events mentioned Ilad happened prior to the visit of the 
Sheriff s bailiff^ to the debtoris farm, on the * 23rd 
September, 1891. All of the mortgages contain clauses 
giving to the mortgagees a right to take possession, if the 
mortgagor should suffer or permit the goods to be. taken 
in execution. It may be doubtful whether this proviso is 
applicable to a seizure or the equity of redemption of the 
debtor, as distinguished froqi an assumed absolute seizure 
of the goods themselves; but in any event it does not 
apply until actual seizure. It is true that, a few days 
bcfore the 23rd September, Smith made ■ or assumed to 
make some sort of seizure of the remaining portion of the 
crop; and it may be that the goods

equ
neg
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were thereby so far 
' transferred to his possession that the Sheriff would have
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been rendered liable to an action of trespass by 
manual mterference with them, even though avowedly 

‘He P"rp°S,e of seizil'g th= mortgagor's interest
M , TTeV th,S may be' the cases of Ward v. 
Macauley, 4 T. R. 489, and Dean v. Whittakcr, 1 C. & P 
341, show that, before the mortgagee had assumed to take 
possession, the Shenfif would not have been liable either in 
trespass or m trover for talcing possession of the goods for 
he purpose of seizing the mortgagoris interest only; and 

therefore, he could have done so with perfect safetv’ 

provided he m no way damaged the goods. At present 'i 
am not impressed with the suggested difficulty in the way 
o a seizure of the equity of redemption, even after the 
moitgagee had acquired possession, witllout such 
would have rendered the Sheriff 
trespass; but it is 
doing this, or whether

S-. any >893-

Judgment. 

Kii.lam, J.
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an actas ■

liable to" an action of 
unnecessary to consider the, method of 

. a s^lzure °f the equity. of redemp-
tion would be within the provisoes in the mortgages 
entitling the mortgagees to possession. All that it is 
necessary to find is that, before the mortgagee assumed to 
take possession, there was property of the debtor, his 
equity of redemption in tliese goods, which might, but for 
neghgence on the part of the Sheriff have been taken in 
execution, and that the plaintiff has been 
neglect to take it.

ts
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d

I cannot interpret the clause authorizing th 
to retake possession as rendering the mortgage 
payable upon their doing so, at least until they should 
assume to make a sale; but, even so, the equity of 
redemption would remain until actual sale by a mortgagee 
under the power contained in his mortgage. Sec Johnson 
V. Diprose, [1893] 1 Q. B. 512.
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Then, what 
the vvrit

the action of the Sheriff? He received 
on the 22nd July, 1891 Before giving the 

warrant to his bailiff on the 22nd September, he appears to 
have done nothing under it, beyond making some 
inquines of a party livmg a few miles from the defatoris
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farm. Sitting jury, the learned Chief Justice might 
Judgment. well consider that the 22nd September was later than the 
Killam, ]. uspal time for harvesting, and that, even if the Sheriff were 

satisfied that there was nothing except the growing crop 
hable to seizure, and that it was not reasemtble to make a 
seizure in July and incur the expensé^of watching it until 
harvest, when it could not be sold befofb that time, there 

great negligence in delaying until harvest was 
probably long over, before attempting to execute the writ

. Then- when the bailiff went to the debtor’s premises, lie 
found there a quantj/y of grain apparently in possession 
of the debtor and Arima facic his. The Sheriff accepted 
the statements of the debtor and his

as a

vit
be
ex

or
it ;was
am
cos

]
acti
Judwife as to the 

mortgages, and the instruments found in the office of the 
Clerk of the County Court, as showing the property to be 
subject to sdch incumbrances as to render a seizure 
unlikely to produce any beneficial result for the creditor 
and he assumed on his

exe
bee

arri
responsibility to refrain from 

seizing and to make a return of “ nulla bona!' 
to me that in such

difftown

It appears pro«
a case, upon the principles of the 

of Dcwey v. Bayntun, 6 East, 257; Wannoll v. Young, 5 B. 
& C. 660, and Dennis v. Whetham, L. R. 9 Q. B. 349, the 
Sheriff must stand

c; i ses TI
Act 
re de 
is in 
bene 
and 
act i 
exer

or fall by the mortgages, and be 
prepared to justify his course by showing the existence of 
such documents or transactions as rendered the goods not 
liable to seizure or the debtor’s interest therein 
that the

so small
judgment creditor cannot prove himself to have 

been damnified by a failure to seize.
AiNow, by The Bills of Sale Act, R. S. M. c. 10, s. 3, a 

mortgage of chattels takes effect only from the time of its 
being filed, accompanied by a certain affidavit of the 
mortgagee or his agent. The Sheriff has failed to show 
that the affidavit

/■/
will 
pecui 
tribu: 
writ 1 
any t 
642; 
Sheri 
suffer

accompanying the mortgage to the 
Canada North West Land Co. was made by an agent of 
the Company, and he has, therefore, failed to show that 
that mortgage had operation and effect to paSs an interest 
in the goods prior to the receipt by him of the execution.
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;ht As to the mortgages to Smith, I éntirely agree with the 
view of the Chief Justice that only one sum of $275 is to 
be deemed as secured thereby, at least in priority to the 
execution.

Wilhout, then, considering the effect of the exemptions 
or the pnnciple upon tvhich the damages 
it appears to me that the verdict

he 'S93.
Judgment. 
Killam, J.

;re

°P
a

til
re were computed, 

must stand for the full
amount, »fid that the application should be dismissed 
costs. \

1as 1
it. with

fllie
Bain J -"The learned Chief Justice, who tried this 

action, held that the defendant, the Sherifif of the Western 
Judicial District, had been guilty of negligence in not 
executing the plaint|ffs’ writ, and that the plaintiffs had 
been dammfied by his negligence to the full amount due 
on the writ. I agree in both these conclusions, though I 
arnve at the latter of them from considerationf somewhat 
dinerent from those 
propeeded.

DU

;d
le

$
le

;De
re
ir ?■

tvhich the learned Chief Justice011
::rs

;s Tlie authority given to the Sherifif by section 27 of the 
Act respecting Executions to seize and sell the equity of 
redemption of execution debtors in any goods and chattels 
■s m form permissive; but the power is given, not for the 
benefit of the Sheriff, but for that of execution- ereditors 
and I agree that it is the imperative duty of the Sheriff to 
act upon the power whenever a proper occasion for its 
exercise arises. Fonseca v. Schultz, 7 M. R. 458.

An action against a Sheriff for not levying under a wri, of 

agamst goods or for a folse return of nulla.bona, 
wdl not he unless the plaintiff has suffered

3.

il
if
)t
11 ile

a i
:s

. aetual and
pecuniary damage by the Sherififs neglect; and it is for the 
tribunal trying the case to decide whether or not if the 
wnt had been executqd, the plaintiff would have derived 
any benefit from it. Hobson v. Thelluson, L. R. 2 Q. B. 
642; Stimson, v. Farnham, L. R. 7 Q. B. 175. If the 
Sheriff has been guilty of neglect, and the plairitiff 
suffered loss by the neglect, then he is entitled to be

e
:

t
t

has
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__ placed in the same position, by means of damages, as if the 
Judgment. Sheriff had done his du ty.

Bain, J.

■893-

Sn
The writ in question was placed in the Sheriffs hands 

the 22nd of July, 1891, with instructions that the 
money was to be made as soon as possible. The plaintiffs 
say, however, that they do not complain of any negiigence 

in not executing it prior to the 23rd of

ha<
cin011

mo
1

there was 
September following.

dat<
moi

It appears from Cooper’s evidence that he realized from 
his crop that year 2097 bushels of wheat and 660 of oats, 
and that when the bailiff seized, all this grain was in the 
stacks, except 401 bushels of wheat that were in the mill 
<it SourijSv
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the
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is t 
accc 
Sale 
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It is 
mortg; 
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facie,

l'his wiieat,. it appears, had been taken 
possesSion of by Smith,, one of the mortgagees, the day 
hefore the bailiff seized, and he had placed it in the mill. 
Including theke 401 bushels, Cooper sold 1906 bushels of 
wheat, realizing 11261.60’, and he also sold 120 bushels of 
oats for $23.70. Then the remaining wheat and oats

/ would mucli more than cover what would be exempt from 
seizure.

The chattel mortgages on which the Sheriff relies to 
show that the plaintiffs have not suffered loss by his 
having proceeded with the seizure, are three, two to Smith 
and one to the Canada North West Land Co. These

not

mortgages were all filed in the proper office prior to the 
plaintiffs’ writ being placed in the Sheriffs hands; but it is 
clear, following the principle acted upon in such cases 
as Imray v. Magnay, 11 M. & W. 267; Christopherson v. 
Burton, 3 Ex. 160; Lovick v. Crowder, 8 B. & C. 132 and 
Dennis v. Wketham, L. R. 9 Q. B. 345, that if for any 
1 eason of which the Sheriff had notice, or by reasonable 
inquiries could have discovered, the mortgages 
entitled to priority as against the plaintiffs’ writ, he 
rely on them as a

\

were not 
cannot

justification for not executing the writ. 
Now the plaintiffs contend that neither the first mortgage 
to Smith,nor the one to the"Canada North West Land Co., 
is entitled to priority. '

1 ___
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1
t

Smtl, t v E mortgage was in fact satisfied 
Snnth took back the three lmrses for the price of which it 
had been given, and as the Sheriff had notice of 
circumstances under which Smith 
mortgages, I think he 

The

the
when 1S93.

Judgmenl.
liAIN, J.

nds
all the

äppeared to hold two 
cannot rely on the first of them. 

mortgage to the Canada North West T and • dated the 23rd of April, 1891, and cml.td a„ the 

nmrtgagor s orop to be grown during that season. The 
ffidavit of bom fides ,s sworn to by F. C. Campbell • and 

the only evidence thafthere is before us, either in the

hiS relati°ns With the Company 
tha‘ he describes h.mself in the affidavit as 

accountant of the mortgagees.” Now 
Sale Act, chattel

the
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nce

of
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ats,
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nill !“ the

under the Bills of 
mortgages operate and take effect ns

■Tth t,eXemn0nS °"ly fr°m the date of their being fi,ed 
w.th the affidavit of the mortgagee or his agent that the’
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. , A mortgagees. The
in the Act must, at any rate

been authorized by the mortgagee 'expressly or by 
imphcation to make the affidavit required and he m„«r \

fact that C Cnrances °f the transaction. From 'the 
fact that Campbell has sworn to the affidavit it is 
assume that he
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mortgage was one that under the Act
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i«93- would take priority of the writ. If on the face of the 
Jadgmcnt. mortgage or the affidavit, tliere was anything to.shew that 

Bain, j. '^ampbell was the agent, then, I should think, there would 
be a presumption in favor of the fact that he was the 

T agent, and the burden of proof would be changed; and it 
may be that in such a c^se, the Sheriff could rely ön the 
mörtgage, even if the plaimtiffs could shew that the statement 
in the mortgage or affidavit was untrue in fact. B ut there 
is no

aff
of
am
SU[

be
aPl
tha

presumption of CampbelVs authority here, and 
evidence was given to shew that he was in fact the agent 
of the mortgagees, I think it has not been shewn that tliis 
mortgage was a charge on 
against the writ of execution.

as no mai
evi(
was

the debtor’s goods as 1
to 1 
exec 
inte 
by t 
the i

Mr. Howell relied altogether on the case of Carlisle 
Tait, 7 A. R. 10, in arguing that the mortgage should be 
held to be valid, although there was no evidence that 
Campbell was the agent of the mortgagees. The Ontario 
statute requires the mortgage to be filed with an affidavit 
of the mortgagee or his agent, “ if such agent is aware of 
all. the circumstances connected therewith, and is properly 
authorized in writing to take such mortgage," (in which 
case a copy of such authority shall be registered therewith.) 
The full authority to the agent who made the affidavit 
duly filed, but it was contended that the mortgage 
valid as against a subsequent execution, because the agent 
did not swear that he was acquainted with the circum
stances. The Court of Comigon Pleas held that the fact 
that the agent was acquainted with the circumstances, 
must appear eithei from the mortgage or the affidavit or 
the papers filed therewith, and that the mortgage was 
invalid "as against the execution. The Court of Appeal, 
however, reversed this decision, taking the view that the 
affidavit swore to all the facts the section required. As 
Burton, J. A. said, “ There is nothing in terms requiring 
that he, (the agent,) slj^uld State that he is acquainted with 
the circumstances, and this is not surprising as without 
such acquaintance he could not truthfully make the

v.
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the affidavit.” This decision tums altogether on the question 
what under the Ontario Act the affidavit shall contain, 

ocs not, I thmk, when closely examined lend any 
support to the contention for which it was cited. It might 
be rehed on to shew that the agenfs authority need not 
appear on the face of the affidavit or the mortgage but 
hat pomt is not now in question. The rhortgage' put 

forward ,s ent.tled to priority only if the affidavi! were 
made by the agent of the mortgagees, and there is 
J.dence whatever, presumptive or direct, to shew that it

iiat »893-

Judgment. 

Bain, J.
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as The only mortgage then that the defendant has proved 

have been a charge on Cooper's goods prior to Z execution, was the second g ‘P to the
interest at

v.
mortgage to Smith for $275 and 

- property covered 
crop of wheat, and 

on the 1st of December, 1891,

be one per cent. per month. The 
by this mortgage was the stock and the 
the amount secured fell due

The section of the Act respectmg Executions says the
Sn ofThT SC1Ze a"d interest °r equity ofredemp-

Pmbablv 1 " u '' 'Nn 3ny Soods and chattek”
selves vou dTIZZ mf”S " a"y g°ods ‘hat them- 
selves would be hable to be seized if thev belonged to
the debtor ; and if this be the proper view of the effect 
of the section, then it is necessary to leave out of 
m estimating the value of 
could have been , 
that would have be 
own hands.
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account
the debtor’s interest that 

seized, all the property in the

!lt

m ortgages 
en exempt from seizure in the debtor’s;t

s,
The crop of oats was not covered by the 

Smith; and so much of it as was not 
been seized and sold outright.

Prima facie the

>r
mortgage to 

exempt might haveI,
e

measure of the plaintiffs' damage in an 
action of this kmd is the value of the goods that might 
have been seized; and the is on the Sheriff to shew 
that if he had seized and sold, the plaintiff
Z>fted fU" am°Unt °f their noi"inal value. In
mson v. Thelluson, supra, Blackburn, J„ said, that all the

s

h
would not havet

e
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facts that would probably occur as against the exeeution■ 893.
Judgment. creditor’s prima facit' presumption tliat the damages 

Bair, j. the Ml value of the goods, may be taken into consideration. 
Quite consistent with this, is the decision in Donnelly v. 
Hall, 7 O. R‘. 581, that when a Sheriff in neglect df his 
duty abandons a seizure he has made of goods of sufficient 
value to satisfy the plaintiffs’ exeeution, he is not entitled to 
the benefit of doubts that may be raised as to the goods 
realizing enough if sold to pay the exeeution. Moorc v. 
Moorc, 25 Beav. 8; Dennis v. Whetham, L. R. 9 Q. B. 345.

In the present case it is clear that, even if everything 
but the vvheat be left out of consideration, the plaintiffs 
liave suffered damage by the defendant's neglect to the 
full amount due on their exeeution. The wheat that

are

Sheri
ph

A del
She

clai

Cooper sold realized over §1200; and all this might have 
been seized an$l sold, subject only to a chattel mortgage, 
on which thereicould not be more than $300 payable for 
principal and interest, Making all allowances for the faet 
that a purchaser at the Sheriffs sale would have acquired 
only the debtor’s interest in the wheat, and that he would 
have had to buy this interest subject to all the mortgagee’s 
rights and rémedies under the mortgage, it would be 
unreasonable to infer anything else than that, if the seizure 
and sale had been proceeded with, enough would have 
been realized to pay the plaintiffs in full. They, at all 
events, would then have had the opportunity of protecting 
their own interests; and the Sheriff himself says in his 
evidence that he came to the conclusion that if he 
proceeded with the sale of the goods the bailiff had 
seized, he would have realized from eight to nine hundred 
dollars.

Held,
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Application dismissed with costs.
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Before Killam, J.

fin, unsatisfied Priority „f txrculiom '
A deblor, against whom fhere wtre sevp™l .

Sheriff, paid him asum of money expressiv ,0 be “”rd “V™"18 °’ 1 
writ, which was no, en,i,led ,0 priorky. Afterwarde ^ plai,,ti®’ 
c -ed bo,„ by ,he p.ain.iffs Jd 

returned the money to the debtor.

f
nt
:o

1is
v.
5.

g
fs

on the money being 
creditor, the SheriffIt
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re
recover the amount from the Sheriffe,

Argued: 15U1 November, 1892. 
Decided : 24,h January, 1893,
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‘893- ^

Statemcnt. b'
|ieys, informing them of the $400 having been réceived 
tim and of the debtor’s wish as to the application of the 

amount, but stating that the Sheriff had applied the ftloney 
on the first execution. The Sheriff stated that, although the 
letter was written by his directions, the statemcnt of his 
application of the money was incorrect and unauthorized 
by him, but that, in fact, he made no application of the 
money and in the end, by legal advice, both creditors 
having made claim to it, returned it to the debtor.

W. H. Culver, Q. C., and George Patt erson, for plaintiffs.
J Martin, for defendant.
Killam, J.—In my opinion the proper inference from 

the evidence is that the debtor paid the money on the 
plaintiffs’ execution and it was so received and applied by 
the bailiff, and I think that the plaintiffs are entitled to re- 
cover the amount received by the Sheriff to their use.

That moneys levied by a Sheriff under execution may 
be recovered in such an action is clear. Thurston v. Mills, 
16 East, 274; Morland v. Pellatt, 8 B. & C., 725.

It is true that in the former of these cases the plaintiff 
failed, but it was because the Sheriff had in fact made the 
money by a sale under the second writ, and not under the 
plaintiff’s. That decision appears to me to support the case 
of the present plaintiffs.

I shall enter a verdict for the plaintiffs.

1
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Held, (

(2) ThVerdict for plaintiffs.
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The London and Canadian Loan

v.
The Rural Municifality

Before Dubuc, J.

-Tali ir, °/J™1arieS~Delay makinS ‘■mation for
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and Agency Co.
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he
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similar demand, and having m=, with another refusal he appHed * 
InT ,t0lC0mPCl thC S="«ary-T,easurer produc^ ,h= roffs
Inthe copy of the writ served on I2th Tune there wi* i • 1

nghtly made by the Sheriff and not by the
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Heldt (1) that the application 
plaintiffs.

(a) That in view of the express wording „f sa. 663 and 664 of the Act the
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(5) That even if the Sheriff would have been unable to strike the rate and 

arrange for the necessary levy the same year as required by the stat- 
ute, that would be no ♦eason for refusing the writ, for mere inability to 

obey the writ has not in all cases been considered a sufficient 
for refusipg it.

Regina v. Birmingham, <5rv., Ry. Co., 2 Q. B. 47; Regina v. Great Western 
Ry. Co., I E. & B. 253; Regina v. York, Newcastle, &‘c., Ry. Co., 16 
Q. B. 886, relied on.

1893.

Va
R.
Ba.
Bel,

Argued: 21 st November, 1893.
Decided : yth December, 1893.

On the 6th August, 1890, the plaintiffs recovered a 
judgment against the defendants for the sum of$15,873.87.

Execution was issued and placed in the sheriffs hands 
on the 29th August, 1890.

Under the provisions of section 663 of the Municipal 
Act, R.S.M-. 1Ö0, the sheriff", on the 12th June, 1893, caused 
a copy of the writ of execution to be served on H. R. 
Whitworth, secretary-treasurer and collector of taxes for 
the defendants, and on the 25th July, 1893, the sheriff 
called personally on Whitworth and demanded the produc- 
tion of the assessment rolls of the defendants for the 
purpose of striking a rate sufficient on the dollar to cover 

* the amount due on the writ of execution, which demand 
was refused.

Ort the 27th October, 1893, the sheriff called again 
Whitworth, and reiterated his demand for the production 
of the assessment rolls. He was again met with a refusal.

On the 31st October, the sheriff obtained a rule nisi, 
calling upon Whitworth as secretary-treasurer and collector 
of taxes of the defendants to show cause why a man- 
damus should not issue against him, commanding him to 
produce to the sheriff the assessment rolls of the 
defendants, and permit the sheriff to examine the same for 
the purpose of striking a rate sufficient in the dollar to 
cover the amount due on the execution, with interest and 
costs, and to permit the sheriff to do all things necessary 
to be done under the execution.
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W- H' Cu‘Ver’ 6-C, and W. E Perdue for plaintiffs. 

H. £. Crawford for defendants.

:379
nd

I
: 11

at-
1893.

Argument.
to

FTh«i° °Wlnc? cases and authorities were referred to •
R lZ L ' 4 M' R' 421 ■' v. Oms, G M'

7> AtkWS<”‘ °" Sheriffs, m - Mclntyre v. \U,non 
, c , . ’ Trustm °f Roman Catholic School of

c k. m-XllSZXZt Ä

' * ’*••«•***

16
-S-ZH/f, 2 M. R. 305 
Belleville

1 a
1
1

a
7.
is

Dubuc, J—On the argument of this rule several 
objections were ra.sed by the defendants’ counsel. ’

The first objection is that the rule is too broad in its 
language,and that it should have asked only the production 
of the assessment r°"s and nothing more. I think the^is 
nothing m that objectiod. What follows
t\esParOHdHICtiOna0f theaSSeSSmentrolls is the corollary of 
the said demand, and is only incidental to it. X

It is further objected that there

il
:d
t.

i
ff the demand for
2-

:r
the writ ofexecution served
ActX by sub-section „ of section 663 of the Municipal 
Act, the paper purportmg to be a copy of such writ haviL 
wrongdates. The said copy refers to the judgment as 
havmg been recovered on the 6th August, 1893 and the 
teste ,s d»ted the 29th August, 1893 
should have been 1890. 
of the 'said

d

n
n
1.

while thel, ye ar
appears on the faceBut this»r

copy served as a merc clerical. err°r. The
^D' 189®’in the fifty-follrth year of ourrefgn.’^ August'

ÄÄÄKÄ
reign. But there is more to show that the figures " 1893 ”
rwSritte„anTr' Atth; b0tt°m 0fSaid -py the fol,=g 

A t A Renewed for two years from the 27th day of 
ugus, A.D. 1892. (Signed) Augustus Mills, Dep.
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1893. Prothonotary." This shows clearly that thc word “ three” 
Judgment. in the body öf the writ and the figure “ 3 ” in the teste is 
Dubuc, J. merely a repeated clcrical error which could mislead no 

one. The copy served is a substantial copy of the writ, 
and I do not think such an objection should be maintained.

The next objection is that therewas no proper statement 
of the sheriffs fees served with the writ, because the 
statement left with Whitworth on the 12th June has not all 
the itemized particulars which appear in the form given by 
Atkinson o?i Sheriffs, p. 199. The statement is composed 
of four items—the principal, the interest, the costs of writ, 
of renewal, and the sheriffs fees. While the fees might 
properly have been stated in a detailed form, I cannot 
consider the objection as a serious one. It would be very 
difficult for the sheriff to State very accurately the exact 
items he might feel bound to charge. Sub-section e of 
section 663, already referred to, seems to have that in 
view, when it provides for any surplus which might have 
been received by the sheriff.

The item as to interest is also, I think, sufficiently * 

explicit. It is a mere matter of calculation, which can be 
easily adjusted, and it is not even suggested that the 
amount placed in the statement does not correspond with 
the true amount calculated to some day as near as 
convenient to the day of the service, as required by the 
statute.

Another objection is that this application should have 
been made by the plaintiffs themselves and not by the 
sheriff, who has no berieficial interest in this money. This 
is answered in Harrison's Manual, 4th ed., p. 318, where 
he says: “ If the Corporation withhold the assessment 
rolls from the sheriff, his remedy would be to apply to the 
Court by mandamus to compel them to submit the rolls to 
him.” The case of Gra?it v. Hamilton, 2\U.C.L.J.N.S. 262, 
is given as an authority for said proposition. It seems 
reasonable that the mandamus should be applied for by 
the sheriff. In every case where an execution is placed in
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the sheriffs hands, lie has to exercise his discretion in 
seizing and sellmg the goods of the execution debtors
,h0eSM't generf*y under his own responsibility. But when 
the Mumcipal Corporation is the execution debtor, he has 
o do special things and perform special duties which are 

defined and pomted out by the statutes. If he is interfered 
w.th m the performance of those duties, as he is an officer
of thC r°Ur , he S l°Uld bC emP°wered ‘o ask the assistance 

the Court m order to be able to perform those duties.

shouldh1S°dC0?aded that thC Proceedi"gs taken herein 
should bedirected against the Municipal Council, and not
agamst the.r officer, the secretary-treasurer and tax col- 
lector. But the statute provides for that. 
the Municipal Act declares that the 
collectors of the

:e”
»893-is

, and Judgment.no
it, Dubuc, J.
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all
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Section 664 of 
clerk, assessors andry

,ct
Corporation shall, for all 

connected with the duties of the sheriff in such 
deemed to be officers of the Court. „ 
issued, and as such shall be amenable 
may be proceeded against by attachment, mandamm or 
otherwise, m order to compel them to perform the duties 
thereby imposed upon them. Whitworth is the collector 
oftaxes, and as such is supposed to have in his possession 
the assessment rolls. If he refuses to produce them to the 
sheriff, as reqmred by the statute, he is the proper party to 
be proceeded against for such refusal. After being 
appomted by the council, the collector as well as the clerk 
and assessors become officers of the Court for the purpose 
of permittmg and assisting the sheriff to cany into effect 
the provisions of the Act with 
These are

purposesof
matters, be 

out of which the writ
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ve
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1ly
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respect to such execution. 
the very words of the statute, and the objection 

that the proceedings should have beendirected against the 
council instead of against the 
collector cannot be maintained.

re
nt
he

secretary-treasurer andto
2, Another point raised is that the Rural Municipality of 

Morris has now boundaries different from what they were 
m August, 1890, when the judgment herein was recovered • 
that a certain portion of what

ns
>y
in

was previously the Munici-
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pality of Youville has been added to it by chapter 55, section 
Jttdgment. 28 of the statutes of 1890, which statute was assented to on 
Dubuc, J. flle 31st of March, 1890, but was only to come into force on 

the 1st of Noyember of that year. I think this is a matter with 
which the Court has nothing to do in 
the present one. Section 38 of the Municipal Act provides 
tor the adjustment, by the Municipal Commissioner, of the 

ets and liabilities oi municipalities when the boundaries 
are altered by an addition or subtraction of territory, or 
when the territory of a municipality is wholly or partially 
added to another municipality, and sub-section l of said 
section 38 takesaway altogether thejurisdiction of the Court 
and its power to interfere in any manner with any order or 
decision of the Municipal Commissioner in such matters. 
The execution creditors have the right to be paid the 
amount of theif judgment recovered against the defendants; 
the sheriff is authorized and bound tc enforce the writ of 
execution placed in his hands in the manner pointed out 
by the statute; and if some complications or difficulties 
arise as to the adjustment of the liabilities of the 
Municipality of Morris in respect of some territory added 
to it since the judgment was recovered, this is a matter for 
the Municipal Commissioner to decide, as provided by said 
section 38. The Court is relieved by the statute of the 
responsibility of seeing to the adjustment of such difficulties.

It is further argued against the granting of the mandamus 
that this application was made too late, as the assessment 
rolls had already been made up and completed, the tax 
notices sent, and some taxes had already been received. 
Whitworth States in his affidavit that prior to the 27th 
July, when the first demand was made for the production 
of the assessment rolls, the by-law levying the rates for the 
current year had already been passed by the council, and 
the tax notices had been mailed, and that prior to the 27th 
October, when the second demand for the assessment 
rolls was made, many of the ratepayers had paid their taxes 
for the year. He does not deny, however, that, on the

THE MAN1TOBA KEPORTS. VC
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12th June, when the writ ofexecution and statement of the 
sheriff were served on him, in compliance with sub-section 

of s“tlon 663 of the Municipal Act, no by-Iaw had been 
passed, no tax notices sent, and ncthing done to inform the 
ratepayers what amount of taxes would have to be paid 
for he current year The serving of the writ and statement 
ofthe shenffwerethe mitiatory proceedings, under section 
663, to enforce the judgment recovered against the 

mumcipality. This was a proper notification to the 
secretary-treasurer and to the council; they were bound 
to take notice of it, and to govem themselves accordingly. 
Wa the sheriff really guilty of laches and delay in the 

™, ,? ,By the Provlsions of the Assessment Act c.
° the R' S' M-> the assessor has to return the 

assessment roll on the 1st March, or the time mav be

"V"' l Ap"' 21Court offiT 18 r=ViSed by the counci!- and the
unt h r1Sr°,n ,may adj0Um fr°m time ‘o time and has 

. he 7 °f July t0 complete the revision. Then any 
ratepayer has ten days to give notice of appeal from said 
revision before the County Judge, who gives notice of the 

h Wn7 hear the aPPeal- and the County Judge

m,k* “■"" -»

)n
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Judgment. 

Dubuc, J.
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In this case, the sheriff made his first 
June, when he caused the writ and 
on the

move 011 the 12thts
statement to be servedit secretary-treasurer. Then he had . 

month before asking for the production of the 
rolls. He did so on the 25th July. He reneao-H hi.

foTda11 0"fthe 2Th °h°ber’ and m°ved fora mandamus 
four days after. The sheriff might have, no doubt, acted a
little more promptly after his first move, on the 12th June ■

wm, 2‘^ZnToZ:to the defendants to COmP'y
second and third steps, he had no reason to suppose that 
they would claim to have been prejudiced, and would take 
advantage of that against him

to wait one 

assessment1.
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__ first demand for the production of the

Judgment. before any taxes
■893- assessment roll, 

were received. And if the- secretary- 
Diraue, J. treasurer, Whitworth, or the Council, after due notification 

of the action of the sheriff to enforce the judgment of the 
plaintiffs, by the initiatory step of serving the writ and 
statement on the 12th June, have chosen to ignore 
altogether the said notification, and to go on with the 
collection of the taxes, without any regard to the proceed- 
ings taken against them, they have very bad 
c°me and claim that the sheriff did not

w
di
ai
01

ca
m.
bu

grace now to 
act promptly

enough. If they failed to comply with the requirements of 
the statute and neglected their duty in refusing to produce 
the assessment rolls when the sheriff asked to see them, * 
they cannot be altowed to invoke and take advantage of 
their own negligence and failure, and pretend now that the 
proceeding of, collecting the taxes is too far advanced to 
enable the striking of a rate to coVer the amount due on 
the execution; otherwise municipal councils or their officers 
would have only to neglect their duties in order 
absolved from their responsibilities and to be protected 
against the j udgments or orders of courts of justi ce.

Special rules are to be observed before a nuindamus 
should be granted. (1) The applicant must have a legal 
right to the performance of some duty of a public character; 
(2) there must be no other effective lawful method of 
enforcing the right; (3) the Court must be convinced that 
mandamus vvill be effective to secure the object aimed atf 
(4) there must have been a demand and a neglect or 
refusal.
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The defendants do not pretend that the sheriff had 
legal right to demand the production of the 
roll. They do not suggest any other effective method of 
enforcing his right. Their only ground can be under 
the third rule, viz.: That the remedy may not be effective 
because notices have been sent and some taxes received.

In the first place, if they find themselves in that position, 
it is because of their own neglect and failure to comply

not a 
assessment

Sh
obey
siden
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roll,
ary-
tion

w,th the requirements ofsection 663, after being notified to 
do so by the service upon them, on the 12th June, of the writ 
and statement of the sheriff. It is not a meritorious ground 
on their part. b

In the second place, it does not clearly appear that they 
cannot do now what is ultimately aimed at by the manda- 
mus, t. e., to levy the rate re^hired to satisfy the execution- 
but ,t appears clearly that what is immediately and primar’ 

,, i y sought for by the mandamus, viz., the production of the 
i assessment mils, can be accomplished without any difficulty 

whatever. As to levying the rate, it is true that sub-section r 
ofsection 663 says that the sheriff, after examining theas- 
sessment rolls and striking the rate, shall, by his precept 
dhmmand the collectors to levy such rate at the time and 
in the manner by law required in respect of the general 
annual rates; but sub-section d says that the collectors shall 
evy the amount of such execution rate, and shall, within 
he time they are required to make the returns of the gen

eral annual rate, return to the sheriff the precept with the 
amount lev,ed thereon. And, as we have seen before the 
collectors have until the 16th day of Marcl, to make their 
said returns. It seems, therefore, that there is ainple time 
yet to levy and collect said rate. The fact that a few rate- 
payers have paid their general taxes 
vance

1893.

Judgment. 
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of the t,me allowed them to do so, does not, in my 
opinion, make much difference.

Supposing it is held too late to levy the rate this year 
and the sheriff goes through the same process next year 
he would have to observe the delays prescribed bv the 
statute. What, then, would prevent the municipal council 
from rush,ng the matter through as fast as the statute 
would allow them? And,on the notices being sent one 
or two ratepayers might purposely pay their taxes im- 
mediately. Then the

of

lat
ttf
or

a
nt
of
ler
ve difficulty would be met and the 

grounds urged against the mandamus being granted 
Short on Informations, p. 247, says that mere inability to 

°bey the wnt of mandamus has not been, in all 
sidered a sufficient

same
same

n,
iy cases, con-

reason for refusing it.
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In Reg. v. Birmingham and Gloucester Ry.t 2 Q B 47 
Jiidgment. the defendants were bound by statute to make .approaches 
DVbuc,j. on a turnpike road.as convenient for passengers and car- 

riages as the former road

vo
1893-

an'
at
iss

The approaches made were 
narrower than the former road. On mandamus to the rail- 
way company to make and restore such part of the turn- ™ 
pike road according to the statute, it was held to be 
sufficient return to the mandamus to State that the company 
could not novv widen the approaches without taking and 
purchas.ng more land; that their compulsory powers of 
purchasing under the Act had expired before they were 
called upon to widen ; and that they had not then, nor have 
since had, the power to take or purchase land for such pur
pose. Lord Denman said, at p. 61: “ With respect to the 
rest of the return to which we have referred generally that 
the company,cannot now obey the writ for the reasons 
thereih specified, we have had frequent occasions to observe 
that we\onsider such an excuse inadmissible.”

In Regr^The York, Newcastle and Berwick Ry. Co., 16 
Q. B. 886, onX rule for a mandamus, the defendants al- 
leged that if the Vule were made^absolute, there would not 
be time, before the compulsory powers expired, to give 
notices and purchase lands within the provisions of the 
statute. It was held that the writ ought to issue, though 
the compulsory powers might expire before a return could 
be made. Coleridge, J., said: “ As to sufficiency of time, 
the construction will be rigorous against them, because 
they might have proceeded at first, and are bound to make 
out very strictly that they have been unable 
There being no laches, the question is simply on the possi- 
bihty ofcompliance, and theimpossibility is not made out."

This was followed in Reg. v. The Lancashire Sr Yorkshire 
Ry. Co., 16 Q. B. 906 (note).

In Reg. v. The Great Western Ry. Co., 1 E. & B. 263, 
itappeared on the record that the period for theexercise of 
the compulsory powers had expired, since the return and 
before the judgment. It was held that a peremptory man
damus must be awarded, though, since the return, compli

was.
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47, ance had become impossible. Lord Campbell, C. says 

at p. 260: “We must now assume that, when thé writ 
issued, there Was ample time to obey it. But in conse- 
quence ofthrsbadreturnthetime has passed. And now 
the Solicitor-General argues that the defendants may take 
advantage of their own wrong in disobeying the writ. It 
is a good writ, and a bad return, and we are bound to award 
a peremptory mandamus."

hes 1893. 

Judgment. 

Dubuc, J_

:ar-
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,In ^ present case’ 1 c°nsider that no sufficient ground 
of mabihty to obey the mandamus has been shown The 
wnt of execution and statement of the sheriff were served 
upon the defendants at the proper time. They knew per- 
fectly well what was required from them by said service 
and ,t was their duty to govern themselves accordingly 
When the sheriff demanded the production of the 

• ment rolls o» the 27th July, tax notices had been sent, but 
no taxes had been paid, and it would have been easy then 
to comply with the demand of the sheriff, and produce the 
assessment rolls. No difficulty could have arisen in notify- 
mg the ratepayers of the special additional rate which would 
have tobejevied to satisfy the execution. If, as already 
said they have chosen to ignore the said service, and de
mand, and have neglected to do what was required from 
them under such process, they must be held to have done 
so at their peril, and if, by such neglect of duty, they find 
now some difficulty in complying with the requirements of 
the statute, they cannot take advantage of their own negli- 
gence and invoke that as a ground why the writ of manda^ 
mus should not issue.
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Under all the facts and circumstances of this case I can 

see no valid reason why the said Whitworth should’not be 
ordered to produce the assessment rolls for the examination 
of the sheriff, as required by the statute, and why a writ of 
mandamus should not issue commanding him to do so.

I think the rule should be made absolute with

Rule made absolute with costs.

e

>f

i costs.
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Allan v. Manitoba & N. W. Ry. Co.

Re Cray, et al.

Bcforc Killam, J.

Practice in Equity—Hearing of petition—Evidence in stipport of.

When persons interested in the subject matter of a suit in equity, who are not 
parties to the suit, petition the Court for an order or decree which, if 
granted, would establish final ly their alleged rights, and bring on their 
petition formally for hearing, it must be supported by direct.and not merely 
by hearsay or secondary evidence, unless the Court, as a matter of indulg- 
ence.allows further evidence, either upon inquiry before the Master or be- 
fore the Court ijself.

Gilbert v. Endean, 9 Ch. D. 260, followed in this respect.

It is otherwise in case of a motion or petition, pending investigation of a 
claim put forward by the petitioners, to have certain directions given to the 
Receiver in possession of the property claimed.

Argued : gth August, 1893.
Decided; I2th August, 1893.

Petition presented by trustees for bondholders, alleging 
that the first 180 miles of the railway had been conveyed 
to the petitioners by mortgage to secure bonds issued by the 
Company, and that payments were overdue.

The petition asked that the Receiver appointed in this suit 
might be directed to keep separate accounts of monies 
received in respect of the operation of the 180 miles in 
question, and that he be further directed not to expend any 
monies received in respect of the operation of that portion 
of the line, upon other parts thereof, and that he might be 
further directed to apply the net earnings and incometobe 
from time to time derived from the 180 miles or from any 
part thereof, in payment to the petitioners of the amount 
overdue, in respect of the interest upon the bonds.

The petition was brought on formally for hearing before 
the Court and was supported by an affidavit of the petit-
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■oners' solicitor, verifying a copy 0f the petitioners’
SÄ5 "**r"'1 ,lT 6,1,1—-■«

J. S. Ewart, Q.C. and C. P. Wilson, for petitioners.
J Stewarl Tupper, q4, and F. H. Phipfen, for plaintiffs. 

haaC CamPMl, Q.C„ for the Railway Company

” .fr,
• * A* State Fire Insurance Co., 1 H & M 457-

a, 33 Ch D. 571; Är V. Endcan, 9 Ch D 268 
Gardner v. London, Chatham & Dover Ry Co L R Sa’
212; Bird v. Lake, 1 H & M 120- /r / V ' 7\
472. n. « M. 120, Evelyn v. Z<mr, 3 Ha.

Killam, J.—It appears to me that I
I,6 Pe,tmo" as one whi=h seeks to establish 

alleged nghts of the petitioners

por ton; (2) that the Receiver be ordered to 
petitioners the surplus receipts from the first

to.». Rf,', t fcfn ‘"”,t °",y-

389
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■893- there might be a reference to inquire into the petitioners’ 
Judgment. claim and directions in the meantime as to disposal of the 

Killam, j. moneys. On the examination which I have made, I find 
no authority for such a method of procedure and 
has been cited to me.

Whiie, as a matter of indulgence, I might possibly be 
warranted in permitting the petition to be supported by 
further evidence either upon inquiry before the Master or 
before the Court itself, yet as a matter of right the 
petitioners cannot be entitled to such a reference without 
some evidence of a proper character where the petition is 
brought on for formal hearing.

As I intimated before, I do not think there is such 
evidence of probable injury to the petitioners by delay as 
to warrant immediate interference with the actions of the 
Receiver under the decree. In the firstplace, the evidence 
that there is any considerable loss from the operation of 
the outside portion of the railway is unsatisfactory, and 
there is no evidence to show that the mortgaged property 

>s not sufficient security for the amount alleged to be 
secured by the petitioners’ mortgage.

• I can, therefore, find no reason for taking any but the 
ordinary course where a case is not supported by 
evidence, and I dismiss the petition with costs, without 
prejudice to the filing of another petition, or the making of 
another motion, seeking the same relief as this 
portion thereof.
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Petition dismissed with costs.
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The Dean and Chapter of St. John’s Cathedral
be

v.by
MacArthur.or

he
Before Tavlor, C. J., Dubvc and Killam, JJ. 

Merger—Sufcequent incumbrance-Mistake-RoUase of equity
of redemption.

Ut
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ch
Whcn the °™r of an Blala i" pay= offa charge, or the own.rof 

acquires the eqmty of redemption, the result is that the charge merges and 
lets m any subsequent mcumbrance, unless an intention to k!ep the^charee 
alive ta expressed in some way, and the onns of proving such intention 6 
onthe party contending that there has been

The plaintiffs held a mortgage on certain lands for a largc amount j
fmm ålAiab n!80' v “ quit claim d"d f™“ him, and t’o release him 
from ali habdrty on the mortgage, actingin the belief that they wonld thns

q the wh°k estate free of incumbrances. Their solicitor, however 
havtng overlooked . registered jndgment in favor of the defeitdanT ,he
“Ä" W“ 3 mCr6Cr' a"d ‘hat WS was now a

as a charge
be
:e
of no merger.
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ty
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The plaintiffs filed a bill to enforce the execution ofa release ofthis jndgment

to a decree declanng that the amount due under the,. 
mcnt"*"86 °n thC la”d in Priority t0 Ihe defendanfs

lt
>f

y
r mortgage should 

registered judg-

Argued : 8th February, 1893.
Decided : 4th April, 1893.

Tms was a rehearing, at the instance of the defendant 
Duncan MaeArthttr, ofa decree made by Mr. Justice Bain.

The defendant David MacArthur, in 1883 made a 
mortgage upon certain lands in favor of the plaintiff The 

IS lop o Rupert s Land, for securing payment of #28 000 
and interest thereon. In August, 1886, the Bishop conveyed 
to the plaintiffs the Dean and Chapter an undivided two-

Statemcnt.
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thirds of the lands comprised in the mortgage, but the 
Statement. conveyance thén executed did not assign the. mortgage 

debt or any part thereof.

1893.
be<
Du

Default having been made in 
payment, the plaintiffs, in 1890, took steps to exercise a 
power of sale contained in the mortgage, and thereupon 
David MacArthur filed a bill to liave an account taken 
and the amount remaining due ascertained. 
proceeded so far that’ it was set down for hearing, and 
then, ^fter some negotiations, a settlement of all matters in 
dispute between the parties 
MacArthur was to release to the plaintiffs the equity of 
redemption in the lands, and they were to release him from 
liability on his covenants in the mortgage. In pursuance 
of this arrangement David MacArthur was released from 
his liability, and by two quit-claim deeds executed in April, 
1891, the equity of redemption in the lands was vested in 
the plaintiffs.
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At the time the settlement was come to, there were in 
existence two judgments, one recovered by a person named 
May against David MacArthur, M. A. Maclean and 
Thomas H. Gilmour, the other by the defendant Duncan 
MacArthur against David MacArthur alone. The exist
ence of these two judgments
the plaintiffs and their legal adviser before the settlement 
was made. The May judgment had been assigned to, and 
was then held by, The Commercial Bank of Manitoba and 
Jane Gilmour, and these parties executed a quit-claim 
deed in favor of the plaintiffs which had the effect of 
releasing that judgment. No release was, however, got of 
the judgment of Duncan MacArthur against David Mac
Arthur. The clerk of the plaintiffs’ solicitor, entrusted witb 
the carrying out of the settlement, and the preparing and 
getting executed the various conveyances necessary to do 
so, sought to account for this by saying lie was misled by 
a statement made to him by David MacArthur’s solicitor 
that this judgment had expired.

About a yearafter, when it was found that this judgment 
had not been allowed to expire, but on the contrajiy had

undoubtedly known towas
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regularly renewed and kept on foot, the defendant 
Duncan MacArthur was applied to by the plaintiffs'

sm"™'" r*“ "■ -«t«rrr:«^rrsr”rrcbT-“allegations that the defendant David MacArthur undmooh
::ZCZ3 T 0f the Duncan MacArthur judgment 
and that Duncan MacArthur agreed with David MacArthur

MacÅrthuTtcf k BUt WaS "° evidence that Duncan 
MacArthur took any part m, or had anything to do with

e negot.at.ons for the settlement, or with the carrying of it 
,Nor was there any evidence that David MacArthur 

aftieed ,t0, procure a release from Duncan MacArthur 
a though the undertaking appeared to have been that the 
p amtififs were to get a clear and unincumbered title 

The posmon taken by Duncan MacArthur 
the deal.ngs between th 
there had been

393
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ge '893.
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then bv virtue* nfver0fthem0rtSagedebt’ andhewas’ 
tnen by v.rtue of h.s registered judgment entitled to
pr.or.ty, and was the first incumbrancer on the lands The
learned Judge found against the plaintiffs on this question
of merger but held they were entitled to relief on he
ground of m.stake. Accordingly he made a d u
practical efifect of which was to^ndo the s ’ the

place all parties back in their original position. Cment ^

W. H. Culver, Q.C, and T. H. GU»,
Duncan Macarthur. The decree 
of mistake ; defendant contends that 
was no mistake, Barron 
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355. Merger.is a question of fact; the findings of fact 
Aigument. here were in favor of defendant, North of Scotland Mortgage 

Co- v- Udell, 46 U.C.R. 517; British and Canadian Loan 
Co. v. Williams, 15 O.R. 369; Toultnin v. Steere, 3 Mer! 
224. The iaw was changed by the Imperial Act, 36 & 37 
Vic. c. 66, s. 25, s-s. 4, Stevens v. Mid-Hants Railway Co.t 
L.R. 8 Ch. 1064. Duncan Macarthur was under no obli
gation to forego the legal rightshe had acquired. Plaintififs 
were not entitled to relief if they had other remedies.

J E. Ewart, Q. C., and T. D. Cumberland for plaintiff. 
There was no merger. Merger depends upon intention, 
and if there be no intention, upon the interest of the party 
taking the estate. Here there was clearly no intention to 
merge as against the judgments, and the interest of the 
plaintififs was clearly to keep priority. Grice v. Shaw, 10 
Ha. 77; Davis v. Barrett, 14 Beav. 542; Adams v. An g dl, 
5 Ch. D. 645; Stephens v. Mid-Hants Railway Co., L.R. 8 
Ch. 1069; B ar b er v. Eccles, 17 Gr. 631; Hart v. McQuesten, 
22 Gr. 136. Although the debt is released and gone, yet 
the charge upön the land may remain. Phillips v. 
Gutteridge, 4 D. & J. 521; Adams v. Ang dl, 5 Ch. D. 
645 ; North of Scotland Mortgage Co. v. (Jdell, 46 U.C.R.

In any event, upon the ground of mistake the 
plaintiff is entitled to have the settlement set aside and the 
parties relegated to their true position.
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Tavlor, C. J.—It seetns to me doubtful if the plaintififs 
can have the relief which has been given them in the form 
in which it has been given, upon the pleadings as they 
stand. Leave might perhaps be given to amend, but that 
could only be done by giving the defendants full leave and 

' opportunity to answer the amendments. This may be 
exceedingly important for David MacArthur, because, the 
decree putting all parties back in their original position, he 
remains liable upon all his covenants in the mortgage.

At the hearing the learned Ju dge fo.und against the 
plaintififs on the question of- merger. The law on this 
subject seems to me not in a very satisfactory State, as

1

V

■
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which cannot be easily reconciled the 
w.th the other. In some cases it is laid down that where Jud™enl 
the owner ofan estate in tail or in fee pays off a charge •/ — 
or the owner of a charge acquires tl/esLe, there i! ’ ^& J

■nerger, unless there is a declaration or an 
pressed intention that the charge shall be kept 
alive while in others, sometimes indeed in the same 
case, language is used to the effect that, in the absence of 
expressed intention one way or the other, merger or no 
merger depends upon what is most for the benefit of the 
owner of the estate.

395
fact there are cases

■893-oneage
oan
len

37
Co., ex-
bli-
:iffs

tiff.
on,
rty In Heneys. Low, 9 Gr. 265, Esten V. C., stated the rule 

thus . It is quite clear that the owner of a charge 
acquiring the estate, or the owner of the estate acquiring 
the charge, can merge or continuethe charge at his option 
Ifhis intention be expressed, and clearly shown, no 
difficulty anses. In the absence of evidence of actual 
intention he is presumed to have intended what 
for his advantage.” Then, having remarked 
cited by counsel where the question 
the legal and equitable interests, so as to entitle a widow 
to dower, heproc^ded to say. -.ThiSi however> isv.
d.fferent from a mortgagee purchasing the equity of 
redemption where the charge certainly merges unless an 
intention to the contrary be shown." A statement which 
does seem inconsistent with the previous one that in the 
absence of evidence of intention he will be presumed to 
have intended what is most for his advantage. In Adams 
v. Ange//, 5 Ch. D. 634, given in Brett’s Leading Cases in 
Equity, as now the leading case, or a leading case, on this 
subject, Sir George Jessel, M. R., in the Court ofAppeal 
used language very similar to that of V. C. Esten, 
far as I can see, quite as inconsistent.

The weight of authority, however, seems to be that 
where the owner of an estate in fee pays off a charge or 
the owner ofa charge acquires the estate, the result is that 
the charge merges, unless
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__ expressed in so\jie way, and the onus of proving such
Judgment. intention rests on the party contending that there has been 

Tavlor, C. J. no merger.

■893.

am
25

The case of Toulmin v. Steere, 3 Mer. 210, has often 
been questioned, but it has neverbeen overruled, and while 
it stands, the rule must, in my opinion, be taken to be as I 
have stated it. Here the plaintiffs cannot show an intention 
that the charge should not merge, for their case is, that 
when they carried out the settlement with David MacArthur, 
they were not aware that the judgment against which it is 
for them important that their charge should be kept alive, 
was still subsisting. They believed, whether on sufficient 
evidence or not, still as a fact, that it

Mc
an<
my
it.

1
in
seei
not
all.no longer in fci^ce.

But even vvhere there has been a merger, Courts 
Equity have, relieved against it upon equitable consider- 
ations, and where it appeared that consequences resulting 
from the mode of dealing with the estate in charge, 
not» foreseen. They have done so where there has been 
mistake in the carrying out of the transaction, alfhough 
the mistake was not such as would justify the setting aside 
the whole of the original transaction. In Kirkham v. 
Smith. 1 Ves. Sr. 258, a tenant in tail paid off a debt 
secured by a mortgage term for years, but took no 
assignment of the term for himself. He then made a 
settlement of the estate, but after his death the plaintiff 
claimed the estate under provisions in the will of his father, 
and insisted that it was dischärged from the debt. There 
could be no doubt the debt had merged but Lord 
Chancellor Hardwicke had

was
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no hesitation in relieving 
against the merger. So in The Earl of Buckinghamshire v. 
Hobart, 3 Swans. 186, Lord Eldon found that the intention 
was not to maintain the charge but to destroy it, still as 
there had been a mistake as to what estates it was primarily 
a charge upon, he considered it would be inequitable to 
hold it merged, and made a decree declaring it still 
subsisting. A similar co^clusion was come to by Lord 
Langdale in Burrell v. Earl of Egremont, 7 Beav. 205.
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reder 
have 
persc 
the ri



The decree may also contain proper provisions for 
redemption and foreclosure. The plaintifTs are entitled to 
have their costs of the suit added to their debt hut to 
personal order for payment. There should be 
the rehearing to any of the parties.

no
no costs of
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There are also a fevv cases in Ontario in the same line 
among which, Howes v. Lee, 17 Gr. 459; Smith v. Drew 
t Gl"' 188; Brown v' McLean, 18 O. R. 533; Abell v! 
Mormon, 19 O. R. 669; may be referred to. But this subject 
and the cases bearing upon it have been fully dealt with by 
my brother Killam, so that I need not further enlarge upon ' 
it. In the conclusion he draws from them, I fully coneur.

1893-
Judgment. 

Tayloh.C. J.

The authorities, in my opinion, fully 
m giving the plaintifTs relief against the merger which 
seems to have taken place in this case. That relief should 
not, however, be by setting aside the settlement and placing 
all parties back in their original position. The proper
d,eCr!V° makC’ 35 Seems t0 m.e> is one declaring the 
plaintifTs, in respect of the amountdue under the mortgage 
from David MacArthur to the Bishop of Ruperfs Land 
dated 7th April, 1883, entitled to a charge upon the lands 
compnsed in the said mortgage and in the quit-claim 
deeds from David MacArthur to the plaintifTs dated April 
1891, except block 21, (which had been released from the 
mortgage) in priority to the judgment recovered by Duncan 
MacArthur against David MacArthur 
mentioned.

warrant the Court

/

in the pleadings

e PIa,ntlffs will thus be placed in the position in 
which they understood they were being placed by the 
settlement; David MacArthur preserves unimpaired the 
benefit he was to derive from the settlement in being 
released from all liability on his covenants in the mortgage • 
and Duncan MacArthur, who was no party to the settlement! 
is in no way injured but stands in- exactly the same position 
as he did before the settlement between the plaintifTs 
David MacArthur

and
was come to.

9.

ch

:en

:en
ile
s I
on
lat
ur,
is

re,
:nt
ce.

2r-

:re
en
?h
de
v.

bt
10
a

iff
?r,
re
rd

v.
Dn
as
iy
to
ill
rd

__
w
m

m
ss

m



398 VOL. 9.

Killam, J.—With all respect, I cannot concur in the dis- 
Judgment. position which my brother Bain has made of thi 

Killam, J. The decree sets aside the respective releases and relegates 
the parties to.their former positions. This was not >done 
on any ground set up in the bill, but upon the ground that 
the transaction was carried out without the release of the 
judgment of Duncan MacArthur, owing to the plaintififs or 
their solicitors being under a mistake as to the fact of the 
continued existence of this judgment as a charge upon the 
equity of redemption, and that this mistake was occasjpned 
largely by an erroneous representation of the solicitqr for 
David MacArthur. It appears to me that the learned Judge 
erred iq assuming that all the evidence that could be offered 
upon these points had been given. The defendants 
only concerned in meeting the case made by the bill. 
There was, it is'true, an alternative prayer for this relief, 
though it is difficult to see upon which of the allegations a 
title to such relief could be based. Certainly the evidence 
failed to show any ground for such a decree except that 
upon which the decree was based. Whatever may be the 
efifect of the evidence upon the question of the extinguish- 
ment of the plaintififs’ charge, the defendants were not 
called on to meet a case of mistake or misrepresentation as 
ground for avoiding the settlement. As it is, the decree 
leaves David MacArthur open to an action upon the cove- 
nant in the mortgage, whereas, if the mistake and misrepre
sentation had been charged, he might have offered evidence 
to meet that of the plaintififs. If the bill is to be amended 
on these points, the defendants should be given an oppor- 
tunity to answer and to adduce further evidence.

The most important questions, however, are those which 
reläte to the alleged merger or extinguishment of the plain- 
tififs’ mortgage. Now here, I want to distinguish between 
merger and satisfaction. If a party entitled to a charge 
an estate becomes the owner of the estate by devise or in- 
heritance, in the absence of reason to the contrary,v the 
charge is deemed in equity to merge in the inheritance
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\and to be thus extinguished. But that charge is not satis- ,893. 

hed. So the mortgagee or owner ofa charge on an estate r„d™ent 
may acquire the equity of redemption only This is 
necessarily a satisfaction of the charge, although it may
PnTlaCle Create 3 merger' But if the mortgagee agrees 
with the mortgagor for the purchase of the whole estate 
tor a pnce which includes the

s-
ie.
es

not Killam,].ie
at
ie
Dr

___ , mortgage money, and the
conveyance and a settlement are made under this agree- 
ment the mortgagee retaining the mortgage debt out of the 
purchase money, in such a case the charge, prima facie at 
least, is satisfied. Or .t may be satisfied in some other way. 

In my opinion, a great deal of cdnfusion has arisen from 
fadure to observe this distinction. I would venture also 

to suggest that the question of satisfaction is a question oi 
the agreement of the parties, but that the question of 
merger is a question of the intention of the owner of the 
charge alone. The following were cases of what I should 
call satisfaction rather than merger: Toulmn v. Steere, 3 
Mer. 210; Parry v. Wnght, 1 Sim. & St. 369, 5 Russ 142 •
?m7«^ D' M' & G' 638'' Br0Wn v- SUad. 6
S,m. 585; Smith v. Phillips, 1 Keen, 694; Emmonsy. Crooks,
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were cases of merger purely-

‘ it \Shaw; 10 Ha' 77 ; Lord Compton v. Oxrnden, 
* ves. Zbl; Dotnsthorpe v. Porter, 2 Ed. 162.

Now, let us consider what was the transaction in the 
present case. By two separate instruments David Mac- 
Arthur for an expressed consideration of one dollar 
granted; released and quitted claim to the plaintiffs all his 
estate, nght, title, claim and demand in andtocertain lands 
prevmus y granted by him in fee by way of mortgage 
o one of the plaintiffs, with covenants for payment of a 

large sum of money. And, by a third instrument reciting
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1893., __ mortgage, a judgment at law in favor of one of the plaintiff
judgment. corporations against him, a transaction relating to the 
Kiliam, j. release of a portion of the land under which Duncan Mac- 

Arthur had given some bond to such Corporation, and an 

agreement m consideration of that and the two first-men- 
tioned conveyances for settlement as therein set out of the 
differences between the parties, David MacArthur, in 
consideration of the premises and of a further sum of one 
dollar, granted, etc., to the plaintiffs all his estate, right, 
etc., in the portion of the mortgaged lands so released from 
the mortgage. The instrument then proceeded with a 
release by David MacArthur of all actiom»| causes of action, 
and claims on his part against the plaintiffs, and then . the 
plaintiffs released David MacArthur of and from all claims, 
actions, judgments, executions, or causes of action, and the 
instrument confcluded with a proviso for keeping alive the 
liability of Duncan MacArthur on his bond, and declaring 
that, lf necessary for that purpose, the plaintiffs reserved 
the right to treat their release as a covenant not to sue. In 
point of form, then, there
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was no attempt at a release of 
the plaintiffs’ charge on the lands, but merely a release of 
such interest as David MacArthur still retained, and of his 
claims against the plaintiffs in consideration of a release of 
his personal liability. At law, the plaintiffs held the land 
for the original consideration. In equity, they were to be 
regarded as having only a charge upon the lands. The 
plaintiffs in no way assumed to part with this legal interest 
or equitable charge. They merely released their claims 
against MacArthur personally. Even that release was 
qualified; for, although the nature of the bond of Duncan 
MacArthur is not shown,, the plaintiffs stipulated that for 
the purposes of that bond even the debt 
alive. Upon the construction of the documents 
find that there

rule
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satisfaction of the charge, but merely 
a convcyance to the plaintiffs of the mortgagor’s remaining 
interest for a qualified release of his personal liability. In 
Phillips v. Gutteridge, 4 D. G. & J. 531, Sir J. L. Knight 
Bruce, L.J., said: “ The deed is so constructed
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tiff it possible that the payment to the original mortgagee 

operated as an extinguishment of the original mortgage 
debts as debts. B ut the existence of them independently 
as debts was not essential to the continuance of the 
security. The mortgagees had a right to hold the pro- 
perty till the debts were paid, and the debts were secured 
by a legal estate, which could not be recovered by the 
mortgagor or his representatives without payment of the 
debts.”

■%3-

Judgment. 

Killam, J

he
c-
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he
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ae
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m Then, let us consider the question of merger in equity 

apart from that of satisfaction. In Grice v. Shaw, 10 Ha. 
77, Turner, V. C., said : “ The general rule, indeed, is 
clear that where a party has an estate in fee or in tail, and 
at the same time a charge upon the estate, the charge will 
merge. . . . But the law does not, of course, prevent the 
party entitled to both the estate and the charge from 
keeping alive the charge; and the rule, therefore, yields to 
intention, whether it is expressed or to be presumed ” In 
Tyler v. Lake, 4 Sim. 358, Shadwell, V. C., said: “The 
rule of law is that when a person is seized in fee of 
estate, and is also entitled to a charge upon it, if he does 
no act which will have the effect of keeping the charge on 
foot, it must be considered as perishing in the inheritance.”

In Garnett v. Armstrong, 2 Con. & Law. 458, 4 Dr. & W. 
182, Lord Sugden, L.C., said : “ I apprehend . . . that the 

establish that if you, with a prior incumbrance, buy 
the estate which is subject to a subsequent incumbrance, 
you let in the second incumbrance to the injury ofyour 
prior incumbrance; that, in fact, you lose your incum
brance.” In Hatch v.
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Skelton, 20 Beav. 453, Lord Romilly, 
M.R., said : “ When a mortgagee becomes entitled in fee to 
the estate'on which his mortgage is charged, the presump- 
tion in the first instance, and in the ajjsence of evidence, is 
that the mortgage has merged in the estate.”

Now, such merger in equity does not depend upon the 
position of the legal estate. The charge may be supported 
by an outstanding term or other separate legal estate, aijji,
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1893-
_ yet> P^mafacie, it merges in equity, except in so far as the 

Judgmem. continuance or creation of such separate legal estate gives 
Killam, j. evidence of an intention to keep the charge alive 

distinct.

tha
the

and mei
andIn Forbes v.' Moffat, 18 Ves. 384, Sir Wm. Grant, M.R., 

said: " It is very clear that a person being entitled to an 
estate subject to a charge for his own benefit may, if he 
chooses, at once take the estate and keep up the charge. 
Upon this subject a court of equity is not guided by the 
rules oflaw. It will sometimes hold a charge extinguished 
where it would subsist at law, and sometimes 
where at law it would be merged.”

In Astley v. Milles, 1 Sim. 343, Sir Jno. Leach, V. C., 
said : “ It may now be considered that ... the rule of the 

‘ Court is settled that there is no difference between a charge 
merely equitable and one that is supported by an out- 
standing legal estate.” In Donisthorpe v. Porter, 2 Ed. 162, 
Lord Henley (afterwards Lord Northington) L.C., said! 

I do not think it a rule that a charge on an estate which 
only be got at by trustees, and so be prevented from 

merging at law, shall be distinct in equity and go to the 
administratör, while the whole estate goes to the heir; but 
I think that, where the owner has an absolute interest in 
the estate and the charge, the charge is annihilated for the 
benefit of the estate and the heir.
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The Court does not 
consider the subtleties ofmergers, but discharges the estate 
from the incumbrance.”

(< In Purcell v. Purcell, 5 Ir. Ch. 510, Brady, L.C., said:
“ In some of the earl‘er cases it appears to liave been hcld 
that the existence of a term of years for the purpose of 
raising the charge made a difference. However, since then 
the doctrine that a legal estate would prevent a merger has 
been overturned, and it is now settled that it makes no 
difference.”

In 1
the f 
evider 
They 
from 
done;

And in Keogh v. Keogh, I. R. 8 Eq. 195, Sullivan, M. R. 
said: " Equity, in relation to the merger of charges, does 
not pursue or follow the law. Courts of Equity often hold
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, arges are merged where they exist at law, and^k 
the other hand that they exist in equity where they are* 
meifged at law." See also Horton v. Smith, 4 K. & J. 624, 
and Hood v. Phillips, 3 Beav. 518:

Pnmafaae it is the intention of the owner of the estate 
and the charge which governs, Forbes v. Moffat, 18 Ves 
384; Gncey Show, 10 Ha. 77 ; Lord Compton v. Oxend,n, 
2 Ves 261; Astley v. Mil/es, 1 Sim. 343; Bailey v. 
ÄioW.rr>», 9 Ha. 734; Watts v. Symes, 16 Sim. 640, 1 D.
n,arl„J°neS V- Morgan, 1 Bro. C. 218; Hood v.

3 Beav. 513; v. Sutton, 19 Beav. 562 • Pitt
v. Pitt 22 Beav. 294; Hatch v. .Wtoz, 20 Beav. 453 ■ 
Tyrwhitt v. Tyrwhitt, 32 Beav. 244; Richards V. Richards. 
Johns. 7o6 ; Stevens v. Mid-Hänts Ry Co L R 8 Ch 
Adams v. Angell, 5 Ch. D. 634. "

These cases also establish that usually, in the absence of 
a contrary intention, there is a merger, and that the onus 
.son the party asserting a diflerent intention. See also 
Dams v. Barrett, 14 Beav. 542; Hart v. McQuesten, 22 Gr.

In some ofthe cases there are expressions which appear
• 6 ‘ntereSt °f the owner wil1 determine 

whether there is or is not a merger. And such has been 
argued in the present case. But it is clear that it is not the 
rnere fact of an interest one way or thl other that settles 
the question, but merely that, in attempting 
intention where there is no distinct evidence, a presumption 
that a party has mtended what is for his interest is 
frequently admitted and acted on. See Forbes v. Moffat

\t mn' LordC°mPton v- Oxenden, Adams v. Angell, 
Pitt v. Pitt, Davis v. Barrett, Hatch v. Skelton, supra.

In the present case there is certainly no evidence that 
the plamtiffs mtended to keep the charge alive. Any 
evidence that there is tends to the contrary conclusion 
They contracted to acquire the equity of redemption free 
from incumbrances. They evidently supposed they had 
done so. Applications were subsequently made to bring

403
thatle

'893- 

Judgment. 
Killam, J.
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__ portions of the land under The Real Property Act, and in
Judgment. each applicatioil it was stated that the applicant was the 
Ku.lam, j. absolute owner free from incumbrances.

1893-

It has been
suggested that the conveyance to the plaintiffs jointly, 
when they held the fee in unequal proportions, showed an 
intention not to merge. But they were entitled to the 
mortgage money in the proportions in which the fee 
held, and as the consideration for the release of the equity 
of redemption was thus fumished in those proportions, the 
presumption in equity would be that the conveyance was 
for the benefit of the grantees in the same proportions. It 
was an equitable interest that was being released and the 
release would take effect according to the presumption of 
equity. The interest which the plaintiffs had in keeping 
up the charge cannot here determine the intention, as they 

under the belief that no intermediate charge remained.
But equity will relieve from merger, apart from the 

intention of the party.

were

In Brandon v. Brandon, 9 W. R. 825, wliere property 
had long been dealt with as if there was no merger, and it 
had thus been rendered difficult, if not impossible, to 
replace parties in their original positions on the basis of a 
merger, it was held, apparently apart from the question of 
intention, that it would be inequitable to decree in favor of 
a merger.
205, where a tenant for life had paid off charges, and had 
acted as if he had no security on the estate therefor, it 
held that as there was no evidence that he knew his riglits 
he should not be bound by the apparent intention to 
exonerate the estate. I need not repeat the circumstances 
of the other cases to which the Chief Justice has referred.

The authorities to which I have already referred, as well as 
the reports of the cases themselves, show that the decisions in 
Kirkham v. Smith and Earl of Buckingham v. Hobart did 
not proceed on the basis of there being no merger in equity 
when there was none at law, but upon the ground that a 

. Court of Equity would not interfere to give a party the

In Burrell v. The Earl of Egremont, 7 Beav.

was

> 08
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in beifefit of the legal estate except 

equity.
J" v' Lee' 17 Gr- 459; Smith v. Drew, 25 Gr
Z1} v. McMullen, 25 Gr. 193 (a)-, Brown v
vMrZra*, 18 O.R. 533, and Abrtl v. Morrison, 19 O R 669 ■ 
he Conrts ,n Ontario went much farther in relieving from 

umlateral mistakes to which the other side had in no 
contributed.

upon terms of his doing 1893.

Judgment. 

Kili.am, J.

he
en
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he
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wayty
he doubt Lt -f r T gal estate- There can be no 

doubt that, ,f they intended not to preserve their original
charge as a separate thing, they acted under the belief that
they had acqmred the whole estate, free from incumbrances
Duncan MacArthur had no claim, legal or equitable, to

for hi h PT CTtgage discha,eed or extinguished 
v.Whp “SeS as Toub,nn v- Steer, Brown
v. St ad and Parry v. Wnght are entirely distinguishable 
on the ground that the agreements were such that 
satisfaction of the charges was clearly intended. The
w. der statement of principle in the first of these cases has 
been so often d.sapproved, and is so clearly unsupported

,CaSeS C‘ted suPP°rt of »em, that it needs no 
rther d.scuss.on. See Stevens v. The Mid Hants Ry. Co., 

L. R. 8 Ch 1064; Adams v. Angell, 5 Ch. D. 634 ■ Watts

l gZh V M- & 240 = ^ v. Lord Vaux, 6* D. M.
b38; Gregg v. Arrott, Ll. & G. t. Sugd. 246.

The b.ll shows the conveyance of the legal estate by 
way ofmortgage to one plaintiff and a partial tran,fe’r to 
the other plamtiffand their acquisition from the mortgagor
åsserts th!tth °f red?mfti0n' that Duncan MacArthur 
asserts that the ongmal charge is merged and extinguished

against him, while the plaintiffs deny fl,is, and seek
accounts and foreclosure. Such a bill, it appears to me
enables the plaintiffs to prove the circumstances undef
which the equity of redemption was acquired, for thi
purpose of showi ng that it would not be equitable to holÄ
the charge extinguished and to take from the plaintiff,
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__ In my opinion the plaintiffs are entitled to the full
Judgmene. protection of their legal estate, to the extent of the mortgage 

KillÄm, j. debt, as against the defendant Duncan MacArthur, and he 
can take it from them only on terms of paying what is due 
them thereoh. I concur in the order which the learned 
Chief Justice has proposed.

Dubuc, J., concurred.

THE MANITOBA REPORTS. VOL.

■893-

Decret varied without costs by 
declaring that plaintiff's mortgage 
has priority over Duncan Mac- 
Arthups judgment.
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full
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lue
led Ruddell v. Georgeson.

Before Dumrc*Killam and Bain, jj.

Crown lands— Taxation of, before issue of patent—Sa/e of 
Estate or interest held by purch 

payment.

same for taxes— 
of lands from Crown before fullby

B., m 1881, agreed to purchase Dominion lands and paid a great part of the 
pnrchase money. By successiva transfers, the defendant acquired B ’s i„. 
terest m the lands, and in 1891 he paid the balance of the purchase money 
to the Dominion Government and received a patent for the lands. Mean- 
time the lands were, in 1S87, sold by the Municipality for several years 
arrears of taxes to the plaintiff, rvho, in 1889, obtained a tax deed for the

He then, in this suit, souglit to obtain a decree declaring that the defendant 
held the lands as trustee for him, and, offering to pay the defendant the 
amount he had paid the Crown to complete the original purchase, asked to 
have the defendant ordered to convcy the lands to him.

Held, that the lands in question were not liable to be assessed and sold for 
taxes until the issue of the patent, or at least until the Crown had re- 
ceived full payment for the

zc-

Held, also, that, by the contract in question, B. acquired no interest or estate 
in the lands which conld be made subject to assessment and taxation 
by the Provincial Legislature, or in any way enforced against the

Whelan v. Ryan, 20 S. C. R. 65, and Comwallis 
7°2, considered.

v. C. P. R„ 19 s.c. R.

Arguedi lath July, 1893. 
Dbcided : 20th December, 1893.

Demurrer to the plaintiff's amended bill of„ . , complaint.
the Dill, as originally filed was demurred to, and the 
demurrer allowed, (see ante, p. 43,) on one of the points 
raised, viz.; on the ground that the plaintiff could not ask 
that the defendant be ordered to convey the legal estate to 
him, unless and until he had paid, or tendered to the 
defendant, the amount that he had paid to acquire the 
legal estate.

Statement

mm
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Wi

___



408 THE MANITOBA REPORTS. VOL. 9. VC

1893. The plaintifif amended his bi 11 to cover the point, alleging 
Statement. that he was ready and willing, and offered to pay to the 

defendant the money so paid by him to the Crown to 
complete the purchase of the lands, and he prayed: (1,) 
that it might be declared that the defendant held the legal 
estate in the lands as trustee for the plaintifif; (2,) that it 

- might be declared that the plaintiff had a right to a 
conveyance of the lands upon payment of the

Ct
w
an
m<

sai
de

moneys
paid by the defendant to the Crown; (8) that the defendant 
might be ordered to convey the lands to the plaintiff.

On the demurrer coming on for argument before Mr. 
Justice Bain, he referred the same to the Full Court.

pu
sai

wh
th<

H. M. Howell, Q.C., and J. A. Macltray, for plaintiff.

J Stewart Tupper, Q. C. and F. H. Phippen for defendant. 

The following cases were referred to '.—Leprohon v. City 
of Ottawa, 2 A. R. 552; Boulton v. Jeffrey, 1 E. & A. 111; 
Simpson v. Grant, 5 Gr. 267; Crotty v. Vrooman, 1 M. r! 
151; In re Irish, 2 M. R. 370; C. P. R. v. Cornwallis, 7 11 
R. 7; South Norfolk v. Warren, 8 M. R. 489 ; Ferguson v. 
Ferguson, 16 Gr. 309; Wiggins v. Meldrum, 15 Gr. 377; 
Keating v. Moises, 2 M. R. 47; Grant v. Eddy, 21 Gr. 568 i 
Richdrdson v. Jenkin, 10 P. R. 292; Abrey v. Crux, L. r!
5 C. P. 37; Jones v. Imperial Bank, 23 Gr. 267; Windsor
6 Annapolis Ry. Co. v. The Queen, 10 S. C. R. 357: 11 
App. Cas. 615; Craigv. Templeton, 8 Gr. 483; Thomas v. 
The Queen, L. R. 10 Q. B. 31; Reg. v. Wellington, 17 O. 
R. 619; Quirt v. The Queen, 19 S. C. R. 510; People v 
Supervisors of Orange Co., 17 N. Y. 241; Re Wellington, 
17 Pick. 87; Fletcher v. Peck, 10 U. S. R. 128; Orden v! 
Saunders, 25 B. S. R. 213.

Dubuc, J.—The prayer shows that the bill is one for 
specific performance. Is the plaintiff entitled to the 
conveyance asked for, even on offering to reimburse the 
defendant the amount paid by him to acquire the legal 
estate ? The plaintiff claims title to the lands in question 

, under a tax sale deed; and the defendant, under 
conveyances from Beech and under a Crown patent.
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The bill shows that the said lands, which were originally 1893 
Crowi lands were in October, 1881, purchased by one Jud~nt, 
William Beech, who paid a portion of the purchase money, D ~ 
and acqmred an estate and interest therein. By divers J‘

mesne conveyances, the title and interest of Beech in the 
said lands became vested in the defendant. And the 
defendant, in October, 1891, paid the balance of the 
purchase money, and obtained a Crown patent for the 
same.

ng
he
to
1.)

jal
it
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nt

The said lands assessed by the municipality in

1887 sold for arrears of taxes for those years, and were 
purchased by the plaintiff, who in July, 1889, obtained a 
tax deed for the same.

The principal question to be considered is, whether the 
said lands were liable to be taxed and to be sold for 
payment of taxes, when the plaintiff purchased the 
in 1887.

were
lr.

It.

ty
1;
fl non-
1 same
v By the British North America Act, Crown 

belonging to the Dominion 
liable to taxation. In this

lands
or to any Province, are not 

case> by his purchase and 
paying a portion of the purchase money, Beech had 
acquired an interest in the said land, hut the fee remained 
in the Crown.

I;

1
1
ir
1
v.

the dlfferent MuniciPaI Acts passed between 1880 and 
1886, unpatented lands have been declared

).

taxation for mumcipal purposes, saving however the rights 
of Her Majesty in said lands; and the deeds given to 
purchasers at tax sales were held to convey only such 
interest as the Crown may have given or parted with or 
may be willing to recognize or admit. -Municipal Acts of 
1883, s. 286; of 1884, s. 302; of 1886, s. 650. P 

The plaintiff claims that the interest acquired by Beech 
was an interest given or parted with by the Crown, and 
that such interest became taxable and liable to be sold for 
non-payment of taxes.

v.
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But he cannot show what
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1893. particular or specific interest has been parted with. It 
Judgment. may be that, by the agreement entered into by Béech with 
Dvbuc, j. the Department of the Interiör, the portion of the 

purchase money already paid was to be forfeited in case of 
failure to pay the balance, and in granting the patent on 
the payment of the balance in 1891, it may have been an 
act of indulgence of the Crown rather than the recognition 
of a right in the defendant to obtain the same; or the 
Government may have issued the patent to the defendant 
as a bona fide purchaser of the estate and interest of Beech 
in the lands, while they might have refused the same 
privilege to Beech, because of his failure to comply with 
the terms of the agreement entered into by him, in not 
paying the balance of the purchase at the time or times 
agreed to. These are mere surmises, but it may be 

1 inferred from them that the plaintiff has failed to show in 
his bill that the said Beeeh had any particular estate or 
interest in said lands, which the Crown had given or 
parted with, and which might be taxable under the 
Municipal Acts.

It appears that in the United States, lands 
purchased from the Federal Authorities may be 
liable to taxation by the particular States, before the 
patent is issued, if the purchaser has paid the purchase 
money in full and his right to the patent is completq. 
Carroll v. Safford, 3 How. 440; Railway Co.v. Prescott, 16 
Wall. 603.

In Re Irish, 2 M. R. 86R the construction of section 28 
of the Real Property Act, came before the Court for 
consideration. In the sentence that all lands, when alienated 
from the Crown, shall be subject to the provisions of the 
Act, the words “ when alienated," were held to mean 
completely alienated, wholly and entirely parted with, that 
is, by patent.

Blackwell on Tax Titles, section 813, says that any vested 
interest in U. S. lands, legal or equitable, residing in a 
private party is taxable; but the land must be set apart so 
as to be identified, or no taxes can be levied on it, and the
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interest must be a vested one. A mere contingent interest 1893., 
dependent for its creation on the performance of some as judgment. 
yet unfulfilled condition is not taxable.

In Whelan v. Ryan, 20 S. G. R., Gwynne, J., said at p.
73; “ Upon a true construction of the British North 
America Act in connection with the Manitoba Act,
32 Vic. c. 3 (D. 1869,) lands in the Province of Manitoba do 
not, in my opinion, become subject to municipal taxation 
until the issue of letters patent therefor.”

In this case, when the said lands were assessed and sold 
for taxes, Beech had paid only a portion of the purchase 
money; he had no right to a patent; the lands were not 
wholly alienated from the Crown; the estate and interest 
acquired by Beech was not a specific and complete interest; 
it was a contingent interest dependent upon the 
performance of an unfulfilled condition.

Under such circumstances and in view of the above 
authorities, I am of opinion that the lands in question 
were not liable to be assessed and to be sold for taxes at 
the time they were purchased by the plaintiff.

The question may also be considered under another 
aspect. Supposing the estate and interest of Beech in the 
said lands would be held liable to taxation, would the 
plaintiff be entitled to the relief asked for in his bill ?

By holding a tax deed of the lands assessed against 
Beech and sold for arrears of taxes, the plaintiff claims to 
be substituted as to the rights and interest of Beech in the 
said lands, just as much as if he was the assignee of 
Beech. As such, he asks that the defendant, who has the 
legal estate in the said lands, be declared to hold the said 
legal estate in trust for him, and that he may be ordered 
to convey the said lands to him. But Beech, under whom 
the plaintiff claims, could not compel the Crown to grant 
him a patent for such lands. No specific performance can 
be ordered against the Crown. Bonlton v. Jeffrey9 1 E.
& A. 111; Simpson v. Grant, 5 Gr. 267; Clarke v. The 
Queen, 1 Ex. R. Can. 182.

Dubuc, J.

i
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1893._ If Beech could not compel the Crown to convey the 
Judgment. said lands to him, the plaintiff, assuming him to be the 
Dubuc, J. substitute and assignee of Beech, could not have more 

right than his assignor.
The defendant, beside being the assignee of Beech, and 

tracing his title as such assignee by conveyance under the 
signature of Beech, is moreover, in respect of said lands 
the grantee of the Crown. In Boulton v. Jeffrey, sufira, it 
was held that the Court of Chancery has no authority, 
when no fraud appears in obtaining the patent, to declaré 
the grantee of the Crown a trustee of any portion of the 
lands granted for the opposing party, on the ground that 
he had previously acquired an equitable interest therein. 

fT It is not suggested here that the patent was granted to the 
the defendant by fraud or mistake. Both parties here 
claim »e undet Beech; but the defendant has had his 
said title recognized by the Crown and confirmed by a 
Crown patent. The plaintiff must stand by the right he 
had acquired and was possessed of when he purchased the 
said lands and got his tax deed. At that time, as already 
mentioned, the fee was in the Crown, and the estate and 
interest of Beech which he claitns to häve acquired, 
only an undefined and uncertain estate. No specific 
performance could be enforced against the Crown, 
against Beech or his assignees.

The applying for and obtaining the patent subsequent 
by the defendant, could nöt have the effect of conferring 
on the plaintiff a greater right than the one possessed by 
him previously. He acquired only what he acquired, and 
there never was any agreement by or duty of Beech or his 
assignees to convty the lands to him on obtaining the 
patent. If he could not then obtain the specific perfor
mance prayed for in his bill, I do not sefe how he 
entitled to itnow.
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I think the demurrer should be allowed with

Kili.am, J. We have now to determine the point left 
undecided by our former judgment in this case, (ante, p. 43,)
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Whether, by the contract of sale between the Crown and 1893. 
Beech, and payment of a portion of the purchase money jud^ent 
thereunder, Beech acquired an interest in the lands as Kl — , 
against the Crown which could be made subject to ’ 
assessment and taxation by the Provincial Legiflature. I 
adhere to the view which I have previously expressed in 
this case, 9 M. R. at p. 55, and in C. P. R. v. Cornwallis, 7 
M. R. 24, that the Provincial Legislature has the powftr to 
impose taxation upon any interest in Dominion llyrds, 
legal or equitable, which the Crown has really conferre8\ 
upon a subject; but I am of opinion that by making such / 
a contract of sale the Crown conferred no interest or ( 

estate in the lands. In this respect The Dominion Lands \
Act of 1879, as amended by the Act, 44 Vic. c. 16, s. 14, '
(D. 1881,) did not go so far as the statutes of Upper 
Canada, to which Mr. Justice Gwynne referred in Church 

In the case of C. P. R. 
v. Cornwallis, 7 M. R., at pp. 22-3, I made 
remarks 
mance of
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v. Fenton, 28 U. C. C. P. 384.a
e some

upon the question of enforcing specific perfor- 
an executory agreement for the disposal of 

lands as against the Crowq, 
repeat. Further consideration only strengthens the 
opinion which I then held, that this cannot be done. In 
Clarke v. The Queen, 1 Ex. R. Can. 182, the late Chief 
Justice of the Supreme Court took the same view, and 
though, since that deci?ion was pronouncedXmendments 
have been made in the Acts relating to petitions of right 
and to the Exchequer Court,bI can find nothing in any of 
these to give such a powef. The decision of the Supreme 
Court in the Cornwallis case appears to have been based 
on the assuniption that the contract had been completely 
executed, so far äs it affected the lands then in question, 
by the Railway Company.

It appears to me, therefore, tirat the purchaser under 
such an agreement, having no means of enforcing as 
against the Crown any claim to the land itself, cannot be 
considered to have acquired from the Crown any interest 
or estate in the land.
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It is true that,Jn Craig v. Templeton, 8 Gr. 483, Esten, 
Judgment. V. C,, held that the widow of a deceased purchaser from 

Killam, j. the Crown was entitled to dower in unpatented lands, 
the principle that the infallible justice of the Crown ’ 

equivalent to the right to compel specific performance in 
ordinary cases. It is unnecessary to consider how far 
should adopt such a principle here for a similai case. The 
Confederation Act positively exempts from taxation all 
property of tjté Dominion Government. However strongly 
a purchase/can rely on the performance by the Crown of 

its agreeipfent to sell Dominion lands, I do not think that 
treat the certainty, if there be such, that th? 

contrad will be performed as transferring in the meantime, 
from/the Dominion to the individual, an interest which 

thus'ceases to be property of the Dominion and which 
becomes subject to taxation by Provincial authority.

On these grounds I agree that the demurrer should be 
allowed with costs.
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Bain, J.—In Wktlan v. Ryan, 20 S. C. R. 65, 
Justice Gwynne expressed a decided opinion that ppblic 
lands in this Province cannot be made liable to municipal 
taxation until the Crown patents have been issued therefor. 
This question was not settled, however, by the decision in 

Whelart v. Ryan; and until there is an authoritative decision 
of the question by the Supreme Court, this Court, I think, 
is committed to the view that, when once rights or interests 
in these lands have been parted with by the Crown, such 
rights and interests become property and rights subject to 
Provincial laws and

Mr.
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may be made liable to municipal 
taxation. Such taxation cannot, nor does the Legislature 
propose that it shall, affect any rights of the Crown in the 
lands. The bill sets out that the “ lands " in question here 

duly assessed and taxed, and that, the ,taxes thereon 
being in arrear, they became liable to be sold for such 

arrears, subject to the rights of the Crown, and that 
accordingly they were induded in the treasurer’s list, and 
that the treasurer offered the said lands for salé

were

at public
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auction, and that the same were knocked down to the 
plaintiff, who became the purchaser thereof. While it is 
admitted that the lands

n,
1893-

Judgment. 
Bain, J.

m
m only liable to be sold subject 

to the rights of the Crown, they were, as far as the bill 
shews, advertized and sold in the ordinary way and 
without any reservation of the Crown’s interest. Now the 
most the municipality could tax and sell would be Beech’s 
interest, if he had any; and it is certainly open to 
argument that if the Municipality assumed to tax and sell 
the lands themselves, and not merely Beech's interest in 
them, the taxation and sale were altogether invalid. In 
Cornwallis v. C. P. R„ 19 S. C. R. 702, Patterson, J., in 
holding that when, under a contkact with the Railway 
Company, a purchaser acquires an interest in their lands, 
that interest is liable to taxation, held also, that, “ because 
the Municipality had assumed to sell the corpus of the land 
itselfand not merely the rights,if any rights there were, which 
existed under the agreements with the Company,” the sale 
for taxes by the Municipality was invalid. If the sale 
invalid on this account as against the Railway Company, I 
cannot at present see why the sale here is not also invalid 
as against the Crown. However, Mr. Justice Patterson’s 
remark was only obiter dictum, and as this view was not 
discussed on the argument in the present case, I prefer to 
rest my decision on other grounds.
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The bill alleges that the Crown agreed to sell an estate 
in fee simple in the lands to Beech, and that he became the 
purchaser thereof and paid a portion of the purchase 
money, and that thereby he became entitled to an estate 
and interest in the lands and to the immediate possession 
of them. The agreement for sale by the Crown would 
have been made under section 30 of the Dominion Lands 
Act of 1880, which directs that surveyed unappropriated 
Dominion Lands “ shall be open for purchase at such 
prices and on such terms and conditions regarding settle- 
ment or otherwise as may be fixed from time to time by 
the Governor in Council.” It is not a necessary effect of
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an agreement for the sale of lands that the purchaser 
Judgment. becofnes, entitled to an estate and interest in, and

mtö jxÉsession of, the lands agreed to be sold; and if this 
was the effept of the agreement between Beech and the 
Crown, it wotild be because it

1893-
p. 45 
and 
are s 
as f; 
estat 
agrei 
imm 
agre<

to enter

a special agreement 
under an order in eouncil authorizing the sale of public 
lands on special terms. But the bi 11 does 
any sueh. an order in eouncil had been

not allege that 
— passed or that

there was sucli an agreement; and these allegations 
conclusions of law, and the facts on which they depend are 
not alleged. It was urged that it would be the duty of the 
Court to assume that an order in eouncil, under which the 
purchaser from the Crown would be entitled to a beneficial 

interest in the land, had in faet been passed. But 
it is rtot a reasonable or necess^ry inference from what is 
alleged in thé bill that an order in eouncil 
passed; and the plaintiff wants. us to assume not only the 
faet that there was sucli an order, but that the legal 
construetion that he places on its terms ij the
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correct one.
I think, then, that Beech must'be deemed to have been in 
the position of an ordinary purchaser under
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an agreement

for the sale of land which remains executory except 
payment of part of the purdhase money.

i %
as to

In the Provincial Municipal Acts, under which these 
lands were taxed and sold, the words “ land ” and “ lands ” 
are defined to includé “ all rights theréto and interests 
therein.” But at law, by his agreement with the Crown 
Beech cannot be said to have acquired either a right to or 
an interest in the lands. All that he really acquired were 

■ such personal rights of action 
the Crown on a
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‘ Act; 
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origin 
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as afe enforceable against 
petition of right. The doctrine of equity 

is indeed, that, as between the parties to a vatid contract of 
sale, the beneficial ownership passes to the purchaser, and 
the vehdor retains only ä-charge or Hen on the property. 
for securing the payment of the purchase money. But 
this fiction of tlie Courts of Equity, as was pointed out by 

Brother Kiliam in C. P. R. v. Burnett, S M. R. at

1

<1
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p. 427, applies only as between the parttes to the contract, 
and cannot be asserted or set up by outside parties who jud^Tent. 
are strangers to the contract. It appears to me then that, 
as far as the plaintifiPs bi 11 shews, Beech acquired 
estate or interest in or right to the lands under his 
agreement with, the Crown, and that consequently their 
immunity from taxation continued as it was before the 
agreement was made.

The provision in our

ser
*893.ter

tiis
Bain, J.he no
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ire Municipal Acts directly making 

unpatented land vested in tier Majesty, which may be sold 
or agreed to be sold, &c., liable to taxation is first found 
in 46 & 47 Vic. c. 1, s, 271, and this section was copied, 
verbatim, with the exception of the date, from an Act of the 
Legislature of Canada passed in 1863, But in considering 
the provision in the Manitoba statute, and in trying to 
apply to it decisions of the Ontario Courts, such as 
Ryckman v. Van Voltenburg, 6 U. C. C. P. 385 ; Charles v. 
Dulmage, 14 U. C, R, 585, two things have to be borne 
in mind. In the first place the Provincial Legislature in 
legislating as to unpatented lands vested in the Crown is 
in a very different position from the old Parliament of 
Canada as regards such lands; and in the second place the 
provisions of the Dominion Lands Act as regards the sale 
and disposition of lands are not at all the 
those of the Act in force before Confederation respecting 
the sale and management of public lands. The section in the 

® Assessment Act of Upper Canada was worded with a full 
knowledge of, and with the definite intention that it should
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operate upon, certäin interests created by the Public Lands 
Act; but considering the section now with reference to the 
Dominion Lands Act,the same 
entirely without meaning. The

re
st

wording is in some respects 
course of the legislationfas 

the result of which it came to be held by the Courts in 
Upper Canada that. a deed under a sale for taxes would 
.prevail against a patent subsequently issued to the 
original purchaser or locatee, or his assignee, is fully 
traced in the caseS of McGillis v. McDonald, 1 U. C. R. 
432 and Church v; Fenton, 23 U. C. C. P. 384. The result,
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1893. stated shortly* was that purchasers or locatees of public 
Judgment. lands were, as Mr. Justice Gwynne says in' Church v.

Bain, j. Fenton, “as against all the world but the Crown, upon the 
footing of full and beneficial owners to the same extent as 
if the land was granted to them by letters patent;" 
the same Legislature which created this full and beneficial 
ownership enacted also that it should beliableto municipal 
taxation. In Street v. Kent, 11 U, C. C. P. 255, the 
agreehient for the sale of the lands by the Crown 
from which this beneficial interest did not arise, and it 
held that the lands were not liable to be taxed.

As I t hink the bill does not shew that the Crown has 
parted with any estate or interest in the land, I do not

and

Contra

was one
was The pl 

the i 
husb

consider it necessary to consider what would be the n^ture 
or extent of the plaintififs remedies if it had been shewn

the

he had acquided an estate or interest.
I think the demurrer should be allowed with

Demurrer allowed with costs
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Crumbie v. McEwan.

Bcfore TAYLOfc, C. J.

Contract—Rescission of—Suing on quanttim meruit—One action by two per
sons, not partners, for different claims.

the
one
was

The plaintiffs, husband and wife, brought this action in the County Court for
the value of their services under a contract made by the defendant with the 
husband, to pay him #425 for the services for a year of both husband and 
wife. Plaintiffs were, as they claimed, wrongfully dismissed and sued before 
the end of the year for a proportionate part of the #425, giving credit for 
certain payments.

has
not
:ure
;wn

Plaintiffs had a verdict and defendant appealed. On the argument of the 
appeal, plaintiffs’ counsel admitted tliat under the circumstances they could 
not sue on the contract, but claimed that they were entitled to 
quantum meruit.

He{d, that the husband and wife could not join in*one action their separate 
claims for their work and labour done for the defendant, even if the 
dismissal was wrongful.

recover on a

Argubd : goth January, 1894. 
Dhcided : 20th March, 1894.

This was an action for wages brought in the County Court statement. 
of Belmont by Robert Crumbie and Emily Crumbie, his 
wife.

The particulars of plaintiffs’ claim were thus stated : 
" To amount of wages due to plaintiffs for working for <je- 
fendant from the 18th day of November, 1892, to the 6th 
day of October, 1893, less 14 days lost time by Emily 
Crumbie, and 1 day lost time by Robert Crumbie, ten 
months, two and a half days, at $425 for twelve months, as 
agreed, $357.05.” Then three items of credit were given, 
amounting to $188.90, and a balance of $168.15 was claimed 
with interest on that amount at six per cent. from 6th Oct., 
1893, until judgment. When the action was tried, the de-

■
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1894. fendant was absent from the Province, and the learned Judge
Statement. refysing an adjournment, it was disposed ofon the evidence 

of Robert Crumbie, no other witness being called. The 
plaintififs had a verdict for $168.15, and from this ,the de- 
fendant appealed.

According to the evidence of Robert Crumbié, théhiring 
was under a written agreement, but that was not produced. 
He stated he was to work för the defendant for $425 a year 
from 17th Nov., 1892, to 17th Nov., 1893, and he was to 
have a free house and free fire. “ He was to pay me $20 
a month as we went along.” The contract,” he stated,
“ was with me for the services of myself and wife................
She did the work in defendanfs house, I worked on the 

I was to do the farm work, my wife the 
hquse work.” The plaintiffs were dismissed, as they claimed 
wrongfully, on the 6th ofOctober, 1893.

C. W. Bradshaw, for defendant. Under the particulars 
sued on there was a special hiring for a year, commencing 
18th November, 1892; this action was commenced on 19th 
October, 1893. Until the expiration of the term there 
could be no action on the special contract, the services must 
be performed and the term expired. If the contract be put 
an end to by the master, the servant may sue for wrongful 
dismissal; that affirms the contract and is a claim under it; 
or he may sue for work and labour under an implied 
tract. If the servant be properly dismissed, there is no 
implied contract; the special contract is in existence. 
Planchc v. Colburn, 8 Bing. 14. If suing for work and 
labour, plåmtifif must show special contract was improperly 
put an end to, and that thé work was done. The onus is 
on him, defendant need not set out the grounds of justifica- 
tion. Boston Deep Sea Fishing, &c., Co. v. Ansell, 39 Ch. 
D. 339. If the action is on quantum meruit, the onus is on 
plaintiffs to show a wrongful dismissal, merely showing 
that the defendant dismissed them is not sufficient. If 

- plaintiffs sue on quantum meruit, the claims of husband and 
wife cannot be joined in this action ; the special contract

THE MANITOBA REPORTS. VOI
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wås that both should work for defendant; even on that the 
husband was the person to sue. There are two distinct 
causes of action now and the action is impropérly brought; 
the contract was made with the husband, so he was the 
person to bring the action, the wife should not have been 
joined. Pearce v. Forrester, 17 Q. B. D. 536. Disobedience 
of any lawful order is a ground for dismissal. Turner v. 
Mason, 14 M. & W. 112; Lilley v. EJwin, 11 Q. B. 942; 
Churchward v. Chambers, 2 F. & F. 229; McEdwards v. 
Ogilvie Milling Co. 5 M. R. 77.

0 H. Clark, for plaintiffs. The facts alleged as warrant- 
ing a dismissal were not proved; even if proved, they were 
not sufficient. As to plaintiffs suing on quantum meruit, it 
is not open to defendant to object; he did not do so in the 
dispute note ; he did not set up misjoinder.

Tavlor, C. J.—On the argument of the appeal, the ques- 
tion was raised, whether the action was brought upon the 
contract or not, and thereupon counsel for the plaintiffs 
stated that they were suing upon a quantum meriiit. The 
plaintiffs then treat the contract as at an end, for while a spe
cial contract is in existence and open they cannot 
quantum meruit. Planette v. Colburn, 8 Bing. 14. In Bos
ton Deep Sea Fishing Co. v. Ansell, 39 Ch. D. 364, it 
said that a servant properly dismissed cannot recover on 
the special cöntract, nor can he recover on a quantum meruit 
because he cannot take advantage of his own wrongful act 
to insist that the contract is rescinded. As regafds him-, 
self the contract is still open although he has chosen to 
break it. If that be so, the onus must be on the plaintiffs 
to show that their dismissal was wrongful. Suing 
quantum meruit theyimust show that they are not taking 
advantage of their wrongful act in insisting that the contract 
is at an end. The evidence is solely that of Robert 
Crumbie, and no doubt he puts it as favourably as possible 
for himself, but even on that my inclination is to hold that 
there were good grounds for dismissal. I cannot see that 
there was any condonation of misconduct.
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But apart entirely from any consideration of that ques- 
Judgment. tion, I do not see how the plaintiffs can maintain the pres

ent action. According to Robert Crumbie, the contract 
with him för the services of himself and his wife, and

Taylor, C. J.
was
any action on that contract could have been brought by 
him. However, they do not sue on that contract. There 

then two separate and distinct causes of action. Robert 
Crumbie was to do the work of the farm and if he has un
der the circumstances a right to sue, it must be for the 
value of his services in working the farm. Then Emily 
Crumbie was to do the work of the house and any claim 
she may have must be for that. How can they join these 
in one action? The defendant has in his dispute note 
said that he never was indebted to the plaintiffs as in their 
particulars of demand claimed. So it is quite open to him 
to take the objection that they cannot sue joifotly.

Then there is no evidcnce whatever as to the value of their 
respective services, even if one action could be brought for

are

i

I

£

l
1

both.
'cThe appeal must be allowed with costs, and a non-suit 

entered in the County Court with costs.

Appeal allowed with costs.
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:s- 1894.
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nd
by Clifford v. Logan.

Before Tavlor, C. J., Killam, and Bain, JJ.

Chattel mortgage—Execution—Priority—Mortgage of crops to be grown.

A chattel mortgage covering growing crops or crops to be grown does not 
come within the provisions of The Bills of Sale Act, R. S.M. c. 10, so as to 
need filing under the Act to preserve its validity.

Such a mortgage cannot prevail over a prior execution in the hands of the 
Sheriff against the goods of the mortgagor.

Argued : 6th February, 1894.
Decided : ioth March, 1894.

This was an interpleader issue to determine the owner- 
ship of crops seized by the Sheriff of the Central District 
under the defendanfs execution against, the goods of 
Huntley. The plaintiff claimed under a chattel mortgage, 
and the defendant as execution creditor.

The writ of execution was issued on the 8th of August, 
1892, and placed in the hands of the Sheriff on the 
day. The chattel mortgage under which the plaintiff 
claimed was dated the 23rd of '\JVIarch, 1893, and filed in 
the proper County Court on the ålst of the same month.

It purported to cover the entire\crop of whatsoever des- 
cription sown, or to be grown, witl\in the year 1893 on the 
mortgagofs lands which were in\ the Central District 
The grain or crop seized was the\ product of the land 
described in the mortgage, and the iase was argued upon 
the assumption that the crop was not sown when the 
mortgage was given.

The issue was tried before Mr. Justice Dubuc upon docu- 
mentary evidence and admissions made by counsel, no oral 
evidence being given, and a verdiet11 was entered for the 
plaintiff.

Defendant then moved before the Full Court, in Hilary 
Term, 1894, to have the verdiet entered for the plaintiff set
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1894- aside, and a verdict entered for defendant, on the following 
Statement. amongst other gro un ds :

That the evidence disclosed that the plaintiff s chattel 
mortgage was subsequent to the defendanfs execution ; 
that the plaintiffs chattel mortgage was invalid as against 
the defendanfs execution, the same not beingin compliance 
with the Chattel Mortgage Act; that the plaintiffs 
chattel mortgage did not show what crop was intended to 
be covered by it.

THE MANITOBA REPORTS.

H, M. Howell, Q. C., for defendant. The case is argued 
upon the assumption that the crop was- not sown 
when the mortgage was given, McAUister v. Forsyth, 
12 S. C. R. 1. The mortgage has not a sufficient des- 
cription of the trop. Assuming the description good, 
and that the mortgage could not be registered, what right 
did the mortgagee get ? Only an equity of some kind, 
McAUister v. Forsyth, supra. When the crop came into 
existence Huntley was the owner. Clifford had to 
to a court of equity to perfect his title; he had to do spme- 
thing, to take possession or proceedings to perfect his title 
An execution is good against a prophetic mortgage, though 
the opposite has been held, Perrin v. Wood, 21 Gr. 507; 
Brantom v. Griffits, 1 C.P.D. 349,2 C.P.D., 212; Clementsv. 
Matthews, 11 Q.B.D. 808. At what stage did the property 
pass to the mortgagee ? It passed whenever it became in 
esse, if it passed at all; then it became subject to The Bills 
of Sale Act. When a chattel comes into existence, then 
something has to be done to satisfy the Chattel Mortgage 
Äct, McMillan v. McSherry, 15 Gr. 133; Ex parte National 
Mercantile Bank. In re Phillips, 16 Ch. D. 105 ; Belding v. 
Read, 3 H. & C. 955; Shortv. Ruttan, 12 U.C.R. 79. The 
mortgage is within the statute ; if not, it is void for uncer- 
tainty. Is a mortgage of an unsown crop more than a 
license to enter, seize and sell any crop the mortgagor may 

' sow ? Congreve v. Evetts, 10 Ex. 297; Lunn v. Thornton, 
1 C.B. 379.

come
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W J. James for the plaintiff The question is 
whether the crop, which was not in the ground when 
the execution was placed in the Sheriffs hands 
bound by the writ or whether it did not spring into 
existence under the chattel mortgage, subject to the 
htle the plamtiff denved from the chattel mortgage 
The writ binds the goods of the debtor; it can bind only 
what actually exists, and cannot bind prospective property. 
The gram, directly ,t came into existence, was the property 
of the plamtiff, the mortgagee, subject to the mortgagor's 
eqrnty of redemption therein. This equity of redemption 
was all the property the execution debtor 
ever had in the

425
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Argument.el
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as mortgagor,
crop, and, cönsequently, that was all that 

was seizable under the execution in the Sheriffs hands. 
„rS mortgaging unsown crop, Bryans v. Nix, 4 M &

Z Vi; "Zil v- Co“Pla>< 1 Q. B. D. 258; Perrin v. 
Wood, .1 Gr. 506 ; Grass v. Austin, 7 A. R. 511; Hamilton
I U- R' m ’ S,einh°ff v- McRae, 13 O.
R. 546; Mowat v. Clement, 3 M. R. 585; Brrnm 
man, L. R. 2 C. P. 272.
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Taylor, C. J.—In my opinion 1a m ortgage of a growing 
crop, or ofa crop to be grown, does not come within the 
provisions of The Bills of Sale Act, R.S.M. c. 10, therefore 

do not consider the objection taken to the affidavit of 
bona Jides, and on account of which the 
to be void.

h
;

i.

y
n mortgage is claimed
Is

It is true that section 4 says, that a mortgage of personal 
property made executed, and filed in accordance with the 
Act shall, .f therein so expressed, bind, comprise, and 
apply to growing crops or crops to be grown within 
year from the date of such mortgage. But that can be 
regarded only as extehding the common law effect of such 
a mortgage. Itkis not said that unless 
it shall be void. The second and 
provide as to sales or

n
e
il
r. one
e

filed under the Aöt 
third sections do so 

mortgages of goods and chattels, not 
accompamed by an immediate delivery, and not followed 
by an actual and coptinued change of possession. But

a 1y
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unlcss the mortgagee enterS into actual occupation ofj the 
Judgment. land, growing crops, and a crop to be grown, are incapable of 

Taylok", C. J. inimediate delivery, or of an actual and continued changt:
of possession. Our Act has no definition of what is meant 
by goods and chattels, such as the Imperial Act 17 & 18 Vic. 
c. 36, had ofpersonal chattels," which werd defined to be 
“Artides capable of complete transfer by delivery,f but 
the wording of the second and third sections shows that 
tlley apply only to goods and chattels of which there can 
be an immediate delivery, followed by an actual and 
tinued cliange of possession. It is only instruments coming 
under these sections which are declared void if not filed

1894.

con-

under the Act. It was under the Imperial Act that Brantom 
v. Griffits, 1 C.P.D. 849, 2 C.P.D. 212, was decided, but 
that case was followed in Ontario in Hamilton v. Harrison,
46 U.C.R. 127, where Hagarty, C. J., said he was unable to 
see any practjcal distinction between the Ontario Act and 
the Imperial Act. So, in Grass v. Austin, 7 A. R. 511, it 
was held that a mortgage or sale of growing crops need not 
be registered, because the possession of tliem cannot, while • 

1 growing, be changed without changing the possession of 
the land also upon which they are growing. There is not, 
that I can see, any difference between the wording of the <• 
Ontario Act and our Act.

What interest did the plaintifif acquire under his mort
gage ? In Clements v. Matthews, 11 Q.B.D. 808,, a case 
respecting an assignment of future crops, Boweh, L. J., 
said, “ At law the Bill of Sale would pass no property in 
crops not in existence, but at iftost it would give a right to 
enter and talce them should they come into existence, but 
in equity it would confer a right on the grantee to ^iev 
property when it should come on the farm." At 
then, the plaintifif got under his mortgage aiiykquitable 
interest in the crops to be sown, which, to usethe language 
of Baggallay, L.J., in Hallas v. Robinson, 33 W.R. 426, “ by 
taking possession of the goods, could be ripened into a 
legal interest if there was no intervention." But here, 
beföre the plaintifif could take possession of the crop, before

■a.
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even it came into existence, there was thewrit of execution 
in the Sheriffs hands.

>894.
Judgment. 

aTAVLO»,C. J.The case of Co>,greve v. Evetts, 10 Ex. 298, in tvhich 
question came up between a chattel mortgagee of crops 
and an execution creditor, was cited during the argument. 
There the mortgagee contended that, having actually taken 
possession of the crops before the delivery of ,the writ to 
the Sheriff, he vvas lawfully in possession of thern, and his 
title ought tb prevail, and he vvas held so entitied. But 
Parke, B., said, “ If the aufhority given by the di^tor by 
the biil of sale had not been executed would have been 
of no avail against the execution." In that case, however, 
the bill of sale vvas of crops then grovving on the farm. It 
did not profess to assign crops to be grown, but merely 
declared that it should be lawful for the mortgagee to seize 
and take possession,among other things,ofall crops vvhich 
should or might from time to time be substituted for the 
crops &c.,covered by the bill of sale. It vvas, too, 
law, while this is an interpleader issue in which the Court 

consider the equitable rights of the parties. But here 
the plaintiff has apparently only a right in equity, the 
defendant having an equal equity, in addition to which he 
has a legal right under his execution. And the

a case at

can

equities
bemg equal, a court of equity would nöt interfere with the 
defendant’s legal right.

A wi it of execution against goods and chattels, at and 
from the time of its delivery to the Sheriff, binds all the 
goods and chattels, or any interest in all the goods and 
chattels, of the judgment debtor within the bailiwick of the 
Sheriff It binds, not merely the goods and chattels which 
the debtor has at the time it is placedin the Sheriffs hands, 
but, I have no doubt, all the goods and chattels he icquires 
and has while the writ is current and unsatisfied. When 
the crop here came into existence, the property in it, the 
legal title to it, was in the debtor. The mortgage passed 
no property in the crop, or, at most, a right to it in equity. 
It gave the plaintiff an equitable right to enter and take 
the crop, should it come into existence. But the moment
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it came into existence, the property in it, and the legal 
Judgment. title to it, became bound by the execution.

Taylou, C, j.

1894.

By The Mercantile Law Amendment Act in England, a 
change was made as to the effect of executions, so that 
they should not prejudice the title to goods acquired by 
any person, bona fide and for a valuable consideration, 
before actual seizure, provided such person had not, when 
he acquired title, actual notice that the writ was in the 
hands of the Sheriff unexecuted. Our Act, R.S.M. c. 53, 
s. 20, contains a similar provision, but not so wide. The 
first part of the section States the law as it then was, and 
goes on, not to protect a bona fide purchaser for valuable 
consideration, as the English Act does, but to declare that 
a bona fide sale, followed by an actual and continued change 
ofpossession withput notice, shall enable the purchaser to 
hold the goods and chattels. The section also provides 
that every writ of execution shall take priority to any 
chattel mortgage executed by the judgment debtor after 
the receipt by the Sheriff of the writ. I 
why that should npt apply to a chattel mortgage, in the 
case of after-acquired chattels, or chattels1 afterwards to 
corne into existence, as to chattels in the debtor’s

can see no reason

posses-
sion at the time of the delivery of the writ to the Sheriff. 
The mortgage here was not executed until seven months 
after the Sheriff received the writ.

In my opinion, the motion to set aside the verdict for 
the plaintiff should be granted with costs. The verdict 
should 
dant.

jre set aside, and a verdict entered for the defen-
\

.*/

Killam, J. The main question in this case is whether 
an instrument purporting to bargain, seil and assign, by 
way of mortgage, crops to be "thcreafter sown and grown 
on the lands of the assignor binds those crops when they 
come into existence, in priority to a writ of execution 
against the goods of the assignor received by the Sheriff 
before the making of the instrument.
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The mortgagee claims that his mortgage takes efiect at 1894 
law, by virtue of the 4th section of The Bills of Sale Act, Jud—
R. S. M. c. 10, or otherwise, or, if not, that a court of equity Kl„— T 
would enforce his claim and recognize him as having an v ' 
equitable charge as against the mortgåg 
creditor.

or and theexecution

It appears to me unimportant to determine his 
. position in these respects. Usually a bill of sale of goods 

not possessed by the assignor operates, when he acquires 
the goods, in equity only, and gives no legal title. But the 
equitable interest thus acquired will avail as against a sub- . 
sequent execution creditor, unless avoided by the provisions 
of The Bills of Sale Äct. See Holroyd v. Marshall 10 H. L.
C. 191; Leatham v. Amor, 38 L. T. N. S. 785; Lazarus v. 
Ändrade, 5 C..P. D. 318. Here, hbwever, we have to deal 
with a prior execution.

Now the mortgagee evidently can take no legal title 
until the property comes into existence. The land, and 
seed presumably, are the property of the mortgagor. The 
mortgagee can take title only through and from the 
mortgagor. But, at law, the instant the property comes 
into existence the execution binds it, and it must go to the 
mortgagee subject to the execution.

On the other hand, the maxim of courts of equity is Qui 
prior est tempore, potior estjure. On the equity side of this 
Court we constantly recognize writs of execution as ereating 
charges upon the property of thé execution debtors. If 
theré were two mortgages of goods to be acquired, equity 
would give priority to the first in point of time of execution. 
The interest recognized by a caurt of equity as ereated by 
an assignment of goods to be acquired is considered to 
attach only from the time when the goods are acquired by 
the assignor. See Holtoyd v. Marshall, 10 H. L. C. 191.

At that moment the two charges—that under the ex
ecution and that ereated by the mortgage—would attach, 
and upon ordinary equitable principles priority should be 
given to thaf which was first ereated.

exaet

Vi
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1894. An exemition creditor is not considered to be a purchaser 
Judgment. for value/and therefore, a court of equity gives effect as 

Killam, J. against him to a transfer of goods executed before receipt 
* by the Sheriff öf the execution but subsequently acquired 

by the transferor ; but there is no authority to show that 
such a court would disregard the legal charge and give 
effect to the transfer, as against it, where the latter 
after the execution. To do this would seem inconsistent 
with the regard paid to legal rights in co.urts of equity, as 
well as with the maxim which I have mentioned.

But if there could be any doubt upon the point, it appears 
clearly settled by the 20th section of The Executions Act 
R.S.M. c. 58, which enacts that the writ shall bind the goods ' 
of tlje debtor from the ti me of its receipt by the Sheriff and 
shalf take priority
&c., executed by the debtor after receipt by the Sheriff of the 
writ. These provisions do not appear, however, to have 
been intended to make new law. The whole object of the 
section is found in the last portion, which restricts the 
first portion in favor of certain purchasers. The method of 
accomplishing the object was by re-enacting the previ 
law as to the general effect of an execution; and then 
making an exception somewhat narrower than that provided 
by The Mercantile Law Amendment Act in England.

I express no opinion as to the sufficiency of the descrip- 
tion, the necessity for filing, or the form of the affidavit of 
bona fides.

I agree that the verdict should be set aside and a verdict 
entered for the defendant, with costs oLthe application.

Bain, J., concurred.

came

any chattel nfortgage, bill of sale,over

- Verdict for plaintiff set aside, 
and verdict entered for defendant.

\

.
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4
The London and Canadian Loan and Aoency Co. Ltd.

v.
The Rural Municipality of Morris 

and

H. R. Whitworth, Garnishbe.

Before Tayloä, C.J.

Gamishing order— Municipal taxes—Afyeys of a municipality in the hands 
of ils treasurer not attachable for ils debts.

The treasurer of a municipality is not, as such, a “ third person indebted or 
liable ” to it within the meaning of séction 8, of the Garnishment Act, R. 
S. M., c. 64, and its funds in his hands cannot be attached 
debt of the municipality.

Seymour v. Brecon, 29 L. J. Ex. 243, not foljowed.

Akgukd : syth November, 1893.
DECIDED : 2nd January, 1894.

to answer a

The plaintiffs, as judgment creditors öf the ddendant statemcni. 
Municipality, having obtained a garnishing orderhgainst . 
Whitworth, its treasurer, applied for payment 
by him of moneys claimed to be in his hands, or, 
in the alternative, for an issue to determine what funds 
were in his hands, liable to be garnished. No claim 
made that Whitworth was indebted to the Municipality as 
an individual or otherwise than in his official capacity of 
treasurer.

W. E. Perdue for plaintifT.

H. E. Crawford for defendants. •
The following cases were referred to : Stobart v. Axford,

9 M. R. 18; Mayor ofNewcastle v. Attorney-General, [1892]
A. C. 568; Clarke v. Palmerston, 6 O. R. 616; Streetsville 
Plank Road Co. v. Village of Streetsville, 19 U. C. R. 62;
Peers v. Oxford, 17 Gr. 472; Cababé on Attachment, 39 ;

over
•

t

J
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— , fade °* Attachmtnt, s. 429'• Drake on Attachment, s. 465 •
Argument. Seymour v. Corporation of Brecon, 29 L J Ex 248 • Re

Tu7VMi?0rdr°n’ 3 M' R" 145' 254! French v. Lewis, 
U- L' K' 547 i Cotton v. Vansittart, 6 P. R. 96 ■ and Ex 

parte Turner, 80 L. J. Ch. 92.

1894.

Tavlor, C.J.—The judgment debtors opposethis motion 
upon a number of grounds. They claim that taxes cannot 
be garmshed, and in support of this they rely ufion The 
Canada Permanent Loan Co. v. School District of Eäst Sel- 
ktrk, 9 M. R. 381, in which my brother Dubuc expressed 
hts agreement with my brother Killam, whose decision was' 
appealed from, holding that taxes cannot be gamished, and 
as I understand, holding that they cannot be so éither in 
the hands ofa ratepayer or after they have reached the 
treasury ofthe Munidpality. But that case can scarcely 
be relied on as an authority, for the other members ofthe 
Court declmed to decide that question and dismissed the 
appeal for other reasons.

That being the case, I do not propose to deal with' the 
question either, but dismiss the motion upon another 
ground.

I cannot see that the treasurer of a Munidpality is, as 
such, a third person indebted or liable to the Municipality 
withm the meaning of section 8 of the Garnishment Act, 
R. S. M., c. 64. His possession of funds ofthe Municipal
ity is simply the possession of the Municipality itself. He 
is not in any sense a debtor to.tiie Municipality, he is only 
the custodian ofits funds. The Corporation can holti its 
funds in no other way than by having them in the 
sion or under the control ofits treasurer.

posses-
, . The law on this

subject seems to me correctly laid down in such text books 
as Drake on Attachment, s. 465 a, and Wade 
ment, s. 429. The law

on Attach
és stated by these writers is aniply 

supported by such cases as Pettingäl v. Androscoggin RaU. 
Co., 51 Me. 370; Sprague v. Steam Navigation Co., 
52 Me. 592; Fowler v. Pittsburgh Rad. Co., 35 Penn. 
St. 22. I feel so satisfied upon this point that. P cannot

(

P
ti

i.v
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29 1 il- exPressedin Seymourv. Corp. of Brecon. 
the!c EX' 248' a#d decl'ne to follow the course taken

The motion must be dismissed with costs, which mav be TAV“*'C J' 
set O ((pro tanto against what is due to the plaintiffs.

Motion dismissed with

433

share the doubts
*894.

Judgmcnt.

r

1 costs.

i.*

In re Cursitor.

Before Tavlor, C. J.

Inntus—Remuneration—CommUsion

W.hnr=sr.r.haLbeCn,n°lhin6 SrCial ^ manaBemRnt or winding Up 0f 
’ 1 Perce"t»8= »n the gross amoimt come to the hands of the 

executors or tras.ee, »ill gener,lly be allowed ,0 them

of the =stat= r=«>i«d by the executors w,s #30 348

1 sr
not ye. pard out tn addition to the snm charged for th=Xs=rvic=s of a ho” 
Ät 10 aPP,y f°r a f“r,h" all“«"“ a-'"«"f-n., 

Argukd : :
Decided : 5th February, 1894.

on amount handled.

as remuneration.

Uth January, 1894.

Curshor^fr1? a"d t;UStecs 9f thewill of one David S„«,m.„t. 
Cursttor apphed, under R. S..M. C. 146, s. 40, to have a fair
and- reasonable allowance made to them for their care 
trusd aad tr°uble and their timeexpended in andabout the

V
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_ The testator died in November, 1882; the estate had 
Statement. ever since been managed by them, and it appeared to have 

been exceptionally well managed. It also appeared that it 
would be abdut nine years more before the trusts of the vvill 
could all be fulfilled. The value of the estate which had 
come to the hands of the executors and trustees was 
839,348.53, and they had properly paid out and disbursed 
821,814.39, leaving in their hands and under their 
817,534.14.

1894.

control

J. A. Machray for executors and trustees.
Tavlor, C.J.—When an estate has been fully wound up, 

and the trustees are prepared to close their accounts, it has 
been usual to make them an allowance upon the gross 
amount come to their hands—that is, when a percentage is 
a proper modeof remunerating them. In the present 
there is no evidence before

case
of anything special in the 

management of the estate which would, as in Thompson v. 
Freeman, 15 Gr. 384, require another mode of remunera- 
tion to be adopted. But when an estate is only partially 
administered, then it is usual to make the full allowance 
only upon that part of the estate which

me

1
may, so to speak, 

' be regarded as' closed, and to make a smaller allowance 
upon so much of the estate as remains still to be dealt with 
and administered. Then, when the final winding-up comes, 
the trustees ian apply to have some allowance made them 
for their management of that part of the estate.

In an estate such as the present, five per cent. has been 
a not unusual amount to allow upon so much of the estate 
as has been both received and disbursed. I observe, how- 
ever, that the executors here, while no doubt their manage
ment of the estate has been good, have had the assistance 
ofa bookkeeper, who kept the accounts for them, a small 

being charged annually in their accounts for this. 
This circumstance it is proper should be taken into 
account.

h

sum

The allowance I make is four per cent. on the $21,814 
received and paid out, and two per cent. on $17,534 still

A
D
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in the hands of the executors. When they are at the 
conclusion of their labors and prepared to close the trusts, 
they can apply for a further allowance in respect of their 
management during the time after this date.

435
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Tavlor, C. J.
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Howland v. Cödd.s
e

Bcforc Tavlor, C.J.
e

Application for leave lo sign judgment—Action on forcign judgmcnt—Apptal 
pending against same when application made here—Pinality of judgment— 
Railway Company — Power to assign judgment—Power of attorney— 

Judgment is a security for money.
2 The plaintiffs sned asassignees of judgments for costs recovered against the 

defendant in actions brought by a Railway Company and one Delap in the 
High Court of Jnstice for Ontario. The defendant having entered an 
appearancc, the plaintiffs applied to strike it ont and sign judgment on 
the usual affidavit. Defendant opposed this application, claiming that he 
was appealing against the‘Ontario judgments, also that the power of 
attorney under which the assignment by Delap was executed did not 
authorize such an instrument. The power gave authority to sell and dis
pose of, among other things, “ bonds, mortgages and other securities for 
money. ”

i

1

Held (1) That the pendency of an appeal against a foreign judgment would 
be no defence to an action upon it here, although the Court might stay 
execution on proper terms.

(2) That there is nething to prevent a Railway Company from assign - 
ing a judgment recovered by it.

(3) That a judgment is a security for money, and that the assignment 
executed by Delap's attorney under the power above referred to, was

1 sufficient.

Argöed: I$th March, 1894.
Decidrd: 2 i st March, 1894.
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'*94/
Statement. Referee in

The defendant appealed from an order, made by thfc 
Chambers, striking out the appearance and

ÖÄtTÄT:-Mr-asvÄts:against him and others by The Great Northwest Centra! 
Railway Co. in the High Court ofjustice for Ontario 
8 so as assignees of another judgment and 
for costs in

f

, and
several orders

an actiori, in the same Court, agiUnst the 
defendants, brought by the Company and one Delap 

The affidavit upon which the summons to strike out the 
appearance and sign judgment was obtained, was objected
of Hie defendant * did not show the -'ndebted

same

n ess

W. Rcdford Mulock, Q. C., for defendant. 

C. IV. Bradshaw, for plaintifls.

fully the nature and amount of the claim sued for, such as 
IS required in a special mdorsement. Where a defendant 
appears to such a writ, all that is necessary to obtain a 
summons to sign final judgment is an affidavit by the 
plaintiffor any other person who can swear positively to 
the debt or cause of action, and stating that, in his belief 
there ,s no defence to the action. Here there is an affidavit 
by one of the plaintiffs, who swears to the judgments sued 
upon, o the assignments of them, t ha,: the moneyspayable 
under them are justly and truly due to himself and his co- 
plaintiffs and that, in his belief, there is no defence to the 
ac mm It seems to me that the affidavit fully complies - 
with the requirements of the statute.

The next ground of objection, that the Court 
jurisdiction to make the judgments and orders 
referred to by the defendanfs counsel 
the appeal.

had no 
was not 

on the argument of

V,
T
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howland v. codd.

Another objection is that in 
judgmÅlts were recovered, appeals 
to this,|the evidence is 
partne

487

the actiöns in which the 1894.
Juilgmcnl.are now pending. As

each andl every of the inrlirm t- u PPealing against

equitable interposLn of the Court to prevent the ^ m' 

but it =annotbeCeaSbJto

Judgments, 52.

°£“ “ 2” — »=■'. 

f. »i, „w, "7„ “rsjt ;dBmr-
ment that rail 
I cannot find

-F-y to- 25,1“eT™
"" -»- c„mB,4,22 Jm2;?r2aasignment reci.es, indebted to the .,7. 2,',™ 

and as a means of paying that indebtedness, or part of it’

coSjzi; ?:veL r! episkaln ?***v' ^

cannot understand why an assignment for that purpose of

* - lit
":

V
T

*o ti 
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__ a debt due to the Company should be held to be invalid.
Judgment. There is no authority, that I am aware of, for such a 

Tavlor, c. J. proposition. It clearly is not contrary to the powers of 
the Company.".

The other objection is that the assignment of the judg
ment and orders in the action by the Company and Delap 
is invalid because the assignment is executed by Delap by 
his attorney, and the power under which the attorney acted, 
and which is produced, gives him no power to assign a 
judgment. But the power gives the attorneys named in it 
authority to sell and absolutely dispose of, among other 
things, bonds, mortgages, and other securities for money; 
and in Guardians of West Ham v. Ovens, L.R. 8 Ex. 37, a 
judgment was held to be a security for money. As Cleasby, 
B., said: “ The difficulty js finding any reasons why it 
should not be so held.”

I cannot see that it lay on the plaintiiTs to prove that the 
assignments were before the Board of Directors. They 
produce assignments, with the corporate Seal affixed, signed 
by the Vice-President and Secretary of the Company, and 
that is sufficient for their purpose.

The appeal must be dismissed with costs.

Appeal dismissed with costs.

THE MANITOBA REPORTS.

1894.

i
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Bank of Montreal v. Black.

Before Tavlor, C. J.

Pa?hZuSUi\ f-^uUnt conveyance—G räntor

should not be made a party Allegation that grantor has Z other meam.

To a bill by a judgment creditor to set aside 
by his debtor before judgment and to have

a necessary nor a proper party.

h such a bill it » sufficient to allege that an axecution in the Disirict in which 
the debtor restdes, has been returned „„Ua bma by the Sheriff, and it is

ZZ27y ZZtT,h'debtor has no °,her b"‘

Argued : 21st February, 1894.
Decioed : 20th March, 1894.

a fraudulent conveyance made 
the land sold to pay the debt,

the debtor is neither

The plaintiffs filed their bill
James Black, alleging that they had recovered a judgment 
against George Black and Edward Condon, that an execu- 
tion agamst goods had been returnéd nu/la bona ■ that the 
judgment had been registered in the Land Titles Ofifice 
Portage la Prairie; that George Black wa.t the owner of a 
parcel of land which was described; that after the action 
was begun, but before judgment, George Black, withintent 
and design of defeating, delaying and hindering the plain- 
tiffs and his other creditors, conveyed the land to the defend- 
ant James Black, his son; and that no 
consideration

Statcment.

money or valuable
was given for the conveyance. The bill ’ 

prayed that the plaintiffs might be paid theamount of their 
judgment; in default that the lands might be sold ;.the
conveyance to James Black declared fraudulent and 
and for further and other relief. The 
Black demurred for want ofequity.

H. M. Howell, Q. C., for defendant George Black 
is no allegation in the bill that the debt

void; 
defendant George

There 
or was the owner

I
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i%j. of the property in fee. There is no allegation thafdefendant 
Argtunent: has no other property; the mere allegation of the return 

of the fi. fet. nulla bona by the Sheriff is not sufficient. The 
debtor may have had ample property in another District. 
If there is other property the Court will not set the deed 
aside. As to question of parties, the grantor and grantee 
are both parties, but the j udgment was against two persons, 
and if George Black is a necessary party, then Condon the 
co-judgment debtor is alsb a proper party.
Cameron, 13 Gr. 131. George Black is not a necessary 
party, Leacock v. Chambers, 3 M. R. 645. The conveyance 
is not void but voidable ; the grantor cannot get the title 
back; no conveyance from bim is necessary; Cornish v. 
Clark, L. R. 14 Eq. 188; Reesc River Mining Co. v. 
Atwell, L. R. *7 Eq. 347. As to the form öf decree, it 
should declare the land subject to the j udgment, Bank of 
Upper Canada v. Thomas, 2 E. & A. 502. Suppose a 
mortgage is" not registered; then a fraudulent conveyance 
is made, and a bill filed for relief, the mortgagor is not a 
proper party.

J. Martin, for plaintiffs. Plaintiffs have the right to 
register their judgment and sell the lands of the debtor ; to 
qell any land he has. It is not necessary to allege or prove 
that he has no other land than that in question. The 
grantor may not be a necessary party but he is not an 
improper one ; Leacock v. Chambers, 3 M. R. 645; Weise v. 
Wardlc, L. R. 19 Eq. 171. It
in Ontario to make the grantor a party; Leggds Forms, 46, 
54; McMaster v. Clare, 7 Gr. 550 ; Whiting v. Lawrason, 7 
Gr. 603; McLaren v. Fraser, 15 Gr. 239. If all matters in 
the bill should be disposed of in the suit then a demurrer 

, will not be allowedj Longeway v. Mitchell, 17 Gr. 190. 
Suing on behalf of all ereditors does not affeet the question. 
Commercial Bank of Canada v. Cooke, 9 Gr. 524; Scott v. 
Burnham, 19 Gr. 234; Boustead v. Whitmore, 22 Gr. 222. 
In this Province it is necessary to file a bill to sell'under a 
judgment, so the grantor is a necessary party here. A

THE MANITOBA KEPORTS.

Pyper v.
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the invariable practicewas
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nt iec” iSpi;hargeB: t" the°nc CreSting 3 Cha,'ge " *

fandntiHC°U,d ? 3 bm againSt anTsellihe
Ton \ Hn T' m°St’ demur for multifariousness. The 
CaZ J) Tr mStters in one suitwhere possible 
£Gr 239 V }' 1 t & C m-M^ann v. Fraser,

has a nght to say whet.her the land shotild be sold ynder

W ' .“"b °f Rochester v- Stonehouse, 27 Gr
3-7; Morphy v. Wilson, 27 Gr. 1. There. js nd demurrer 
for want of parties, so there is 
being a defendant.

rn
he
ct.
sd
ee
is,
:ie
v.
ry
cc
le
v.
v.

no question as to Condonit

Taylor, C. J. The first objection to 
contains no

a the bill is that it
oertv Tt i Iegat‘01!that GeorSe Black has no other pro-
tion hnH h f thC me' e allegati0" that an execu-
t,on had been returned nulla bona is not sufficient. as the

deed.

:e
a

:o
will not set aside the

Th,s was disposed of adversely to the defendanfs con- 
tenbon °ng ago by Lord Hardwicke in Taylor v. Jones, 2 
Atk. 603 whdre he held that it lies on the defendant to
fhT!. ^'SClrCUmStanCeSWereatthe time of making 
han the’ f riTt' SUPP°Sed to know il much better 
c," ie Pvr J Same thine was h='d in Ontario by
the ni nVff l" Davids0n’ 9 Gr 439. There •
the plaintiff, havmg proved that executions had been re
turned nulla bona, the learned Judge said : " If voluntary it' 
wouldnot necessarilybewith intent to delay or defraud 
creditors, for the father might have had ample property 
besidw to sattsfy h,s debts, but who is to prove this ? h 
the plaintiff to prove the negative, that the debtor had not 
other property? He has proved that his debtor had no 
other property in the County in which he lived which he

n
v.
:e
5,
7
n
;r
).

i.

2.

a
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could reach by the ordinary process of law. I think that 
Judgment. is sufficient prima facie, and that it lies upon those support- 

Tavlor, c. j. ing a voluntary conveyance to show the existence of other 
property available to his creditors.” I so held following 
these cases in Leacock v. Chambers, 3 M. R. 645, and 
recently it was so held by the Full Court in Osborne v. Carey, 
5 M. R. 237. See also on this point, Crossley v. Elworthy, 
L. R. 12 Eq, at p. 164; Mackay v. Douglas, L. R. 14 Eq. at 
p. 119.

1894.

I

1

!lll

The next objection is that George Black should not have 
been made a party defendant. The deed it is said is 

. void, but voidable, he cannot get tlie title back, and no con
veyance from him is necessary.

A number (of Ontario cases were cited for the plaintiffs 
to show that the usual practice there is to make the grantor 
a party, ahd that although he may not be a necessary party, 
he is not an improper party. Many of the cases cited 
not be regarded as authorities on the subject. McMaster v 
Clare, 7 Gr. 550, is reported upon a motion to continue an 
ex parte injunction against Clare, the grantee. Hutchinson, 
the grantor, was a party to the bill, but was not, to äll ap- 
pearance, represented on the motion, which did not affect 
him, and we do not know whether he afterwards demurred 
or not. In Whitney v. Lawrason, 7 Gr. 603, the grantor 

party but he allowed the bill to be taken pro confesso 
against him, and if he did not raise the objection that he 
should not be a party, I suppose the Court did not raise it 
for him. In the cases of Goetler v. Eckersville, 15 Gr. 82, 
and McLaren v. Fraser, 15 Gr. 239, it is clear that for part 
of the relief sought the grantors were proper parties. 
Pyper v. Cameron, 13 Gr., 131 is nbt anauthority. There, as 
here, the plaintiff had a judgment against two parties and 
the bill was filed to set aside a fraudulent deed made by 
one of them and he was a defendant. He filed a demurrer 
that his co-debtor should be a defendant also and that 
allowed. But Mowat, V. C., there goes no further than 

1 this, that if the one was a proper party, and the plaintiff 
had made him a party, then the other was also.

not

I
:

can-

was a

was
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ÄiÄÄtyu- i arr
t at until that Act was passed it was not, in Ontario 
s.dered proper to make the grantor a defendant.

In two cases the objection was taken that the grantor was 
tald TBSary Party> and i«both the objection was sus- 
524 and .I» Car T Commerctal P,ank v- Cw-ir, 9 Gr. 
of &Cu, V-f T” 19 Gr' 238' The English case
ctdeTZl ’ 19 Eq' 1T1* S°es further de-
cides that he is not a proper party.

It was said that if the debtor is not a party thena seccSj 
su.t will be necessary, to seil the land, as he has the rili 
to say whether it shall be sold under thejudgment or
K.--th7a!e' ,11 is d’e erantee who is now interested 
>n the land and whether it is to be sold or not. The debtor 
has parted w.th the land by his conveyance to the grantee.

The demurrer J&d b^allowed with costs 

tifls may have léave to amend

443
hat

Judgment.. 
con~ Tayi:or, c. J.
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upon payment of the costs.

Demurrer allowed with

an
>n,

costs.P-
ct
2d
or
so
ie
it

I2,

rt
s.
is
d
y
:r
ts
n
ff

f



t

444 THE MANITOBA REPORTS. VOL. 9.
1894.

V

Miller v. Dahl.

Bcforc Taylob, C. J„ Dunuc ,nd Killam, JJ. „

Sftciftc performance of agr^mt-MUtaket, on< party, wi„ groundofrdij

Wi“ "0t bt r'fuMd on ft' grouna of a 
m,st,ke of one oftho parties to it, whore Iht mistake was not known to thc 
ther party and thert »as nothing in th= Ianguage or conduct of the other 

pany which led or contnbuted to the mistake, unless a hardship amounting 
to mjust,ce- w-ould be mflicted upon the party by holding him to his bargain

- ■% »4 -
Tamplin -v. James' 15 Ch. D. 215

Aägued : goth November, 1893.
Dicided : 5th February, 1894.

, followed.

Statement Rehearing ofan order amending the decree on further 
directions m an administration suit. Wheh ^roceeding in 
the Master’s oSce under the decree on further directions a 
question af ose as to what arrears ofincome the widow the 
original plaintiff, had been entitled to. After 
tiations an 
1893, was come

: t
some nego- 

. March,
to between Mr. Monkman, the administrä- 

tor of the widoWs estate, and the solicitors for Alexander 
J. Dahl, one ofthe defendants. When this agreement was 
brought before the Master he deelined to proceed under it 
unless the decree on further directions was amended so as 
to admit of his doing so. A petition to amend the decree 
accordingly was then presented to the Court by Mr. Monk
man. This was opposed by Alexander J. Dahl, but Mr. 
Justice Bain, who heard the petition, made an order grant
ing the relief prayed for. This order 
the instance of Alexander J. Dahl.

agreement on this subject, dated 13th

$

was then reheard at ’

A. Monkman, for plaintiff
F. C. Wade and A. Whealler, for defendant.
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v. Beckmth, L. R. 8 Eq. 100; Swaisland v Dearshv 29 
reaVM // 1721 Gr. 342; AV Jir v, 
7 icr ^592; 0mmum Securities Co. v. Riclutrdson, 
„ ' , v' 20 W. R. 962; ZW v

L- R' 6 Ch.l; >,„ v. Rifnmer 14 c’h D 5gg
£h & Lef VCS' 210: v. KM^. 2

f ^ L654: måsterv' Cm/. 30 Beav. 62; /W v
Marshall, MCh. D. 256; W*fr*.v. Goff, 22 Beav 207

^ M°°- P C270= *»«** v- Davis, 6 Gr.' 
317, Metropolitan Countits. Society v.. Brown, 26 Beav. 454.

Taylor, C Three grounds of objection to the 
-,amendment of the decree

1894.

Argument.

'>/

f a
:he

n6
in,

ceeding under the agreement are taken. First, the ag,ce
ment was not assented to by both parties. Second the
and the ‘ d l performance of an agreement,
and the evidence shows no assensus ad idem when it was
signed. And th.rd, the evidence shows that a misappre- 

t henslon as t0 the meaning and effect of the 
existed in the mind of the solicitqr for 

. when he signed it. There is 
ment was .offered, to show that

:r
n
a
e agreement 

Alexander J. Dahl
no evidence, and1, no argu-

agreement was not assented to. his upontté slind and 

trildlfsTased^31 ^ °PP°sition to the order which
r

was

A number of cases were cited to show that the Court
:“r/rant ?rificrperf°rmance 0fan aSreement entered
sa d thafth"1' °nC °f the parties to it. And it is
sa,dthatth,s ,s so even although his being underamis-
take was unknown to the other party, and although there 

no hing in the.language or conduct of the other party 
which led or contributed to the mistake, under which it is 

agreement was made.* But in a number of 
cited, the conduct of the party seeking to enforce the 

greement was the reason vvhy the Court refused to do so.

was

claimed the
cases
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■894._ or was at least an important element in its coming to the 

Judgment. conclusion not to do so. Certalnly that was so in such cases 
Tavlor, c. J. as Manser v. Back, 6 Ha. 443 ; Moxey v. Bigwood, 4 D.

* ' & J- 1 10 Jur. N. S. 597 ; Bray v. Briggs, 20 W. R.
962; Baskcomb v. Beckwith, L. R. 8 Eq. 100; Dennyv. 
Hancock. L. R. 6 Ch. 1; Jones v. Rimmer, 14 £h. D. 5gg 

Nodoubt some of the cases go a long way in giving 
relief on the ground of mistake by .one party not contributed 

. to by the other. Speakmg of these.rjames, L. J., said in 
Tampltn v. James, 15 Ch. D. 215, “ Perhaps some of the cases 
on this subject go too far; but for the most part the cases 
where a defepdant has escaped on the ground ofa mistake 
not contributed to by the plaintiff, have been cases where a 
hardship amounting to injustice would have been inflicted 

„ upon him by hqlding him to his bargain, and it was uti- 
reasonable to hold him to it.’j Or as Bacon, V. C. put it in • 
Bnrrow v. Scammell, 19 Ch. D. 175, the Court has relieved 
against honest mistakes in ctihtracts where the literal effect 
and the specific performance of them would be to impose a \ 
burden not contemplated, and which it would be against all 
reason and justice to fix upon the person who, without the " 
imputation of fraud, has inadvertehtly 
accidental mistake, and also where not tö correct the mis
take would be to give an unconscionable advantage to either

Now what is the

committed an

1case here ? Was the agreement entered 
into under a mistake or under a misapprehension as to its 
meamng and effect ? If there was any mistake on the part 
of the solicitor for Alexander J. Dahl was it such that relief 
should be given against it? Would there be hardship 
amounting to injustice in holding him to it, or would the 
plaintiff, by relief being refused, be given an unconscionable 
advantage ?

j
t
t
tl

V,
[The learned Judge, after a full discussion of the alfidävits 

conclusion that under the authorities there - 
against the agreement, and that the order of 
affirmed with costs. ]

Dubuc, J.—The principal point contended for 
solicitors for Alexander J. Dahl is that the

ncame to the 
ground for giving relief 

Mr. Justice Bain should be
tl
aI

by the 
agreement
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or misapprehension as to i

party to the agreement, or .by anything said 
him by which they were deceived. 
there was not the

‘Sgl-

Judgment. 
e Dubuc, J.

, the other 
or do<ie by 

They only claim that 
assensus ad idem required' to make an agreement vahd and binding. Relief is not un{reqJnZ

held h 'agamS err°rS °r mi5takes of that kind, but as
ca es whermthemmfent jUdgCS' * is P^nularly done in 
cases where the enforcement of the r
under mistake or misapprehension would
and injustice to one party, and
advantage to the other.

agreement executed 
-i cause hardship 

procure an unconscionable

In th.s case, itis not shown that the additional claim for 
mcome to which Elizabeth Miller ,< alleged to have been
h h tt UndCr thC WiH of Alexander Dahl, her first 
husband .s unreasonable or inequitable In itself, but it is
stoodenwhen dat ' S°,iCit°rS f°r Ränder J. Dahl unde" 
stood when the agreement of the 15th March, 1893
igned that thi itemized account of $602 then put in

, th,C °nIy amount t0 be claimed for income, and that the 
admimstrator should now be limited to the same.
fnrThé TUndS,’theref°re’ Urged aSainst the relief sought 
for by the petition are not broadly based on the strict
the ' rd CqUdy ?e mattcr’ but »We particularly on 
he contention that the rights of the parties should be held

to have been concluded by what was undérstood, at the 
time of the slgning of^the agreement, by those 
sented Alexander J. Dahl.

appealed from should be affirmed with

was
was

who repre-

that the order
costg.

Killam, J., concurred.

Rehearing dismissed with costs.
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Charlebois

V.

The Great North-West Central Railway Co.

Bcfore Dubuc, Killam and Bain, JJ.

Practice in eqmty—Filing answer without signature or seal of Corporation— 

Consent of plaintiff's solicitor retmired.

The Court has no jurisdiction to dispense with the signature of a natural 
person or the seal of a Corporation to an answer in an equity suit without 
the consent of the( plaintiff, and such consent must either be given by plain- 
tifl’s sqjticitor in writing or by counsel before the Court.

Coimscl for the plaintiff, in a suit in another Province, had agreed that the 
plaintiff would consent to the filing of the answer of the Company in this 
suit without the seal of the Corporation.

Held, that this would not dispense with the consent required by the practice 
of the Court, and the application ‘of the Company to have their supple
mental answer filed without the cörporate sealfthe plaintiff opposing 
same, was dismissed with costs.

Argued : 2nd May, 1893.
Decided: zyth May, 1893.

This was a rehearing, before the Full Court; ofan appeal 
from an order of the Referee in Chambers, givi tig to the ' 
defendant the Railway Company leave to file a supplemen
tal answer to the plaintiff’s bill, without seal or signature.

The appeal was allowed by Taylor, C.J., and the applica
tion to file such answer was dismissed by him.

The application was based on a consent claimed to have 
been given before the High Court of Justice of the Province 
of Ontario by counsel representing the present plaintiff in 
an application to stay the proceedings in an action in that 
Court in which was recovered the judgment which the 
plaintiffs bill in this suit sought to enfofce. .The fact of 
counsel having given such consent was proved by-stfffidavit

Statement.
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and by production of an order of the Ontario court verified 
by affidayit, which order recited the giving of such
nn Xpl,r,ati°n,t0 “* such » supplemental answer was 
opposed by the plamtiff in this suit, he claiming that the 
counsel appearing for him in the Ontario action had no 
authonty to bmd him by an agreement as to the method 
of conducting a suit in this Court, that the consent must 
be m writing and signed by his solicitors in this suit or be 
g.ven by counsel in open court here, and also. that the 
"tamer of the solicitors who filed the original answer on 
the part of the Company had been revoked, and that this 
application was not the application of the Company, or the 
proposed supplemental answer the answer of the Company 
but only ofa d.ssentient minority of the shareholders.

H. M. Howell, Q. C. and T. D. Cumberland for plaintiff.
A. E. Richards and C. IV. Bradsh

1893.
COnscnt. Statement.

il

it

for the Railxvay Co.law
J. S. Ewart, Q. c., for the Union Bank.
The following cases and, authorities 

Carey v. Wood, 2 M.R. 290; DanieWs 
Gildersleeve

were referred to: 
Chy. Pr., 134, 639:

v. Wolf Island Ry. Co., 3 Ch. Ch. 361 • ____
v. Lakt, 6 Ves. 171; Bayley v. Dc Walkiers, 10 Ves 441 ■ 
Codnerv. Herscy, 18 Ves. 468; Chisholm v. Shcldon, 1 Gr!

I

I
K ’ ,J:~rhere seems nothinS in the rules of 

a'd dOW" m Smith'S Chancery Practice, 2nd ed 
pp. 263-7 ; Danull, 5th ed., vol. 1, pp. 134, 638, or in the 
General Orders of tlns Court, to warrant the contention of 
counsel for the Company that the Court has ä discretionary 
power to dispense with the signature of a natural 
or the seal of 
the plaintiff.

So far as the counsel who appeared before the Court in 
Ontario ,s concerned, he can in this Court be regarded only 

a^ent of the Plaintiff Assuming that he had authority 
0 bind the plaintiff by giving such consent.it goes no 

faither tlian thb consent of the plaintiff himself or of some

e '

e person,
a Corporation aggregate, without consent ofe

t
e as anf -
t
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1893. authorized agent of the plaintiff other than his sdiicitor in 

Judgmem. the cause. Our own General Orders would not/ult fy the 
Kn.,.AM, J. fficer receiving the answer to inquire as to a consent

ÄSÄsga
open court of counsel for the plaintiff. The formalities in 
the earlier practice for obtaining the 
affixed,

to have recognized aseem

corporate seal to be
or a consent to dispense with seal or signature 

seem to have been even greater. There seems to be no 
authonty warranting the Court, on an application to dis
far f oath' s.gnature, or seal, in inquiring into the
or m th0nSefeVidenCed °therwise tha" as mentioned, 

mto the authpnty of an agent, other than the solicitor 
in the cause, to give such 
rounding such an

consent. The difficulties
t j o- mqUlry aPPeari to some extent, in this

oppose the application. There is a conflict as to whether 
the shareholders desiring the making of the order hold or 
are entitled to a major,ty of the shares of the Company’s
hat the C 13 StatedLin a" 3ffidaVit fi,ed a^inst the motion.

sur-
1 case.
i

t
B consent was given, and

was not represented on the making of the order, and is 
bound thereby. If this be so, there was no consent given 
o the Company, and the Company could not avail itselfof 

the consent, whatever might be the remedies of those to 
whom ,t was given. Without, then, considering the 
question of the authonty of the counsel in Ontario to 
the plaintiff, or the right of the original solicitors of the 
Company ,n this cause to represent the Company, I think 
that we must lay down the rule that a 
the filing of an answer without oath 
case of a Corporation 
seal, must be a

i not

bind

consent warranting 
or signature, or, in 

a^fftegate, without the corporate 
formal consent of counsel in open Court or

J
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of the solicitor in writing, and that the order 
Justice should be affirmed with costs. of the Chief *893-

Judgment.
t

»ä. A:

equity b*in. J-

oatli;

to dispensing with the signatur^ 
practice has been long settled that the fm.rf mi an order dispensing with the stgnature öf Jn in^

ittciTss * is c°“ f° ^
What the défendants rely on here as 

sent is an order made the plaintifiPs con-

L,e=«f i'hMTh°no

Northwest Central Railway Co. and othe’rs, defendants "

filed without seal or signature was opposed by the plaintiff 
t,sopen to argument if it was wlthin thescopeofte 

authonty of the plamtiffs counsel in the action in Ontårio 
give a consent referring to a matter collateral to the

XmiffYt t i! W3S givm' that is binding on the
ft is n5 5Uthie L COnSent is ,egally bindi"g or not, 

t, I think, such a consent as this Court must have

t

J
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before it canmake an order, on the motion of the defendant 
Judgtnent. that the answer may be filed without seal or signature’ 
Barn, J. In Smit/is Practice p. -66, it is& said,- " The plaintiff may 

dispense witli the oath, orwith the oath and signature, ofall 
ör any of the defendants. If so disposed, an order ofcourse 
is obtataed either on the petition or motion,"—that is on the 
plaintiff's own petition or motion. •« If the defendant 
moves, the plaintiff must consent by counsel, if he petitions, 
by his clerk.” And in Daniell at p. 639, it is laid down 
that “ Where the defendant applies, the plaintifffs solicitor 
must instruct counsel to consent to the motion, or must 
subscribe his consent to the petition, as the case may be.”

To do away with the necessity of moving or petitioning 
fordan order thatÄiuld be made onlyon consent, our order 
No. 111 providteMhat “An answer may be filed without 
oath or signature by consent without order.”

■893-

If the de
fendants had the consent of the plaintiff or his solicitor, in 
this suit, it would not be necessary for them to come to the 
Court for an order; and the practice seemsto be clear that 
without the consent of the plaintiffs counsel rr solicitor, in 
the suit in which- the application is made, the order cannot 
be made by the Court. In all the cases lo which we have 
been referred in which the motion was made on behalf of 
the defendant, the plaintiff’s conSent was given by his 
counsel attending on the motion. No authority has been 
cited by the defendants to show that the 
any case be otherwise than as above stated.

The application is refused with costiTand 
appealed from affirmed.

I practice can in

the order

Dubuc, J., concurred.

Application refused with cosls.
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'893-
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ill
sc

Kt Moore and The Confederation Life 
Association.

Btfore Dubvc, Killam

le
It
S, Bain, JJ.

Pr0t'rty A“-C,r,ificate ,f m final a, „l stagl 

nol appearing cn the certificate.

n
Trusls and powere

it
A certificate of title for

therein as sole snrviving exccutriTand1!]11 -1”*11 ’SSUed t0 M' ’ (described 
stated th.t M. was séteed " an est, r™" ‘hC wiU of B-) »hieh

the follotving incnmbrances,
Itenorcharge.for j?S,ooo in lavor of M B under the V ’

- -

wa"d °{ Payi"E dCb,S a"d ^ -nd findint äs the fad

decided ^
gage made by the testater. 'ncumbrances except-the mort-

To this C. objeeted, and the 
the District Registrar.

t
W*H; 3rd, a

1
t

matter was refen-ed to the Coutt on appeal/roih:
Held, that it was not competcnt for the ~

Re Massev and Gibson, 7 M. R.

District Registrar to go behind his

*72» followed.
Ä/rf.also, that, even if the former certificate conld have 

the District Registrar as 
him and could

been corrected by
crroncous, such power of correction 

not be exercised by the Court on the appeal

ÄttrÄissr—--
Ahgued: Ilthjuly, 1893. 
Dicided 20th December, 1893.

nJtrictl™! teheariHg appeal fr°m a decision ofa 
Uistnct Registrar under The Real Property Act. Statement.

i
m
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Ih 1882 William Beall was the owner of the land in 
statement. question, subject to a mortgage vtfiich he had made on the 

12th July, \1881, in favor of the Gonfederatiön Life 
Association. He died in April, 1882, after making his will, 
by which he appointed his wife, afterwards Mrs. Moore, and 
one William Pearson his executors, directing them to pay 
all his just debts, funeral expenses and legacies out of his 
estate. He also bequeathed, after payment of the debts 
and funeral expenses, to his infant daughter, a legacy of 
$5,000 tö be paid her at the age of 21. He then gave his 
wife all his real estate and all his chattels and household 
furniture, with the exception of pay ing the above named 
legacy, and directed his executors to educate and provide . 
all necessarie$ for his infant daughter until she became 21, 
over and above the legacy of $5,000. The will was duly 

’ proved by the executrix and executor, but the latter died 
in September, 1883.

In September, 1882, the widow executed a mortgage on 
the land in question in favor of the Confederation Life 
Association for securing repayment of $2,000, then 
borrowed by her. Some years afterwards a suit was 
begun to foreclose this mortgage, in which a decree was 
made whereby it was declared that the legacy in favor of 
the infant and the provision for her education and mainten- 
ance were a charge on the land in priority to the mortgage 
of September, 1882, and the usual accounts and. inquiries 
were directed. (See 6 M. R., at p. 162.) This decree was 
followed in 1891 by a final order of foreclosure. Sub 
sequently the infant filed a bill for redemption of the 
mortgage made by the testator dated 12th July, 1881, and 
thereupon a decree for redemption was made, under which 
the amount due was paid and a discharge of the mortgage 
executed.

In October, 1891, before the making of the final order of 
foreclosure in the first suit, and before the redemption of 
the mortgage in the second suit, a certificate of title to the 
land in question under The Real Property Act was issued to

1893

1

1 ■
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Mrs. Moore sole surviving cxecutrix and devisee under 
the w,ll of William Beall, expressed to be sub ect to the

infknfth6 ° *e 12th ^Uly’ 1881, the Charge in favor ofthe 
mfant, the mortgage of 1st Sept., 1882 and
lands in favor of the Confederation
last two being declared to attach
Moore as

in 1893-
Statement.

he
ife
11, a writ offi.fa. 

Life Association, the 
upon the interest of Mrs.

id
>y

devisee only.
In the month of November following, Mrs Moore 

executed a transfer of part of the land in question to 
Curzon and mortgaged the remainder of it to th 
ofthe late Sir John A. Macdonald.

Upon the transfer and 
District Registrar for 
fact that the sale and

tis
its
of one 

e executorslis
ld
;d mortgage being brought to the 

reg,stration, that officer, finding as a
purpose ofpaying debts of Zlstateof Waham Bellf and 
also of providing for the maintenance and edu^tSn of the 
mfant m aceordance with the terms of the wiM dZmLed

been paid off, to issue aTerdficLZfclLrgJöLthfrZaZ 

larmg the mortgage to the executors of 
A. Macdonald to be the first charge

de.
1,
iy
:d

>n
fe
?n
as
as
of
a- upon it.

To this the Confederation Life Association 
required the Registrar to set forth in 
ofhis decision, which he did.
. From this decision the Association appealed 

appeal came on for hearing before the Chief Justice and

n objected and 
! wr‘ting the ground

;s
as
d-
le The
d

was:h

H M Howell, Q. C, and A. Dawson, for The Co 
hon Life Association. The executrix, as such alone 
not co„Vey,but th, executrjx and dcvjsee ’ne

If she had never transferred her interest tn th» r
m * „„„d dJ,ZZ?JZ

nfedera- 
can-af

af
ic
:o

■8 Ji
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purchaser must see to thc application of the purchase 
Argument, money; but if charged with debts also, the purchaser need

not. These lands could be sold by someone to pay debts, 
Corser v. Cartu/right, L.R. 8 Ch. 974, 7, H.L. 731. 22 & 23 
Vic. c. 35, ss. 14-18, may be considered to apply, but 
whether it does or not does not appear to matter. It is the 
vesting of the estate that gives power to convey. If land is 
charged, and there is no devise, the executor can convey. 
Robinson v. Lowater, 17 Beav. 692, was before the Act. 
The sale in that case was to the party who had the legal 
estate. In Wrigley v. Sykes, 21 Beav. 337, there 
one who could convey. Cook v. Dawson, 29 Beav. 123 • >
Re Wilson, 34 W. R. 512; Colyer v. Finch, 5 H. L. C. 905;
7* re Tanqueray- Willaumeår Landau, 20 Ch. D. 465; West of 
England, &-c., Bank v. Murch, 23 Ch. D. 138 ; Ilodkinson v. 
Qmnn, 1 J. & H. 309. The proceeds of sale and mortgage 
in question were not used for the purpose of paying debts 
within the meaning of the Wills Act; they were used to 
pay a mortgage on the lands given by testator before his 
death; and such a debt was not one an executor is called 
on to pay. If an executor is directed to pay debts, and 
afterwards land is devised, the land is not charged with the 
debts. It should be implied from there being a mortgage 
on the land that a purchaser and subsequent mortgagees 
had notice that money was ' to be used to pay it off. If 
estate has passed out of trustee, the conveyance must be 
made by assignee of trustee, Lord St. Leonard’s Act, 22 &
23 Vic. c. 35, s. 15. Executrix, even if such, cannot dero- 
gate from her grant as devisee.
A. R. 146. Confederation Life v. Moore, 6 M. R. 164, shows 
what was determined in that case ; it gave priority only 
to the legacy, not to debts. Dickenson v. Dick enson,
3 Bro. C. C. 19, shows that when a legacy is to be paid 
when the legatee attains 21, the purchaser is bound 
to see to the application of the purchase money. There 
was really no charge of debts ; the evidence showed there 

. were no debts except the mortgage, Mason v. Mason, 130.
R. 725.

THE MANITOBA REPORTS.

1893.

was no

Vost v. Adams, 13

t
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ie

's-

mmrt l M,d.,,;a.v.s„„:5
P ‘acock> 12 Sim. 528; v. Csrrtx, 1 CoII. 644-
£,tZT 17 Beav- 592! A » BaiUy, 12 Ch D
B®; ^V8 Beav- 569; M v. Danson, 29
B” 1.23' 2’r"^v- Cartwright, L. R. 7 H. L. 736 ; »>,/ 
of hngland, år c., Bank v. Murch, 23 Ch. 
v. Landed Banking Co., 19 A.R. 447

d
s,
!3
it
ie'
is
K-

D. 138; Cummingt.
il

tepfEEEiHEEa purchaser, on the execution of a transfer, obtains an 
equitable estate. Where there is a charge to pay debts the

trar" “ Gn’"m *• “«■«
executors to pay debts, which is a specific authority to 
.hem to sell. The executrix and devisee being the same 
person, a good title can be given notwithstanding the fore- 
closure of the personal interest of the devisee. Persons 
™dV“ must execute trusts, Robson v. Flight, 4 D.

29 Beav- 532i InrcMorton & 
thfr\\C!'' D' 14S- There was never any intention of 
the Distnct Reg,strar to free the property from the charge 
under the wi 1. His report showed he considered R 
necessary to sell to pay debts.

o
»;

f
v.
e
:s a special direction to thewas
o
is
d
d
e
;e
;s
If
ie
&

H. Phippen, for>-
executors of Sir J. A. Macdonald 

mortgagees. The Wills Act does not alter the power to 
sell, ,t only prevents a devisee from throwing a charge on 
the estate/ The Wills Act of 1882 does not apply. |here

3
r s
y

is no presumption ofnotice.
d

The judgment of the Court was delivered by 

Killam, J.-A great deal of the argument before us was 
upon the question of there being an implied power ofsale 
where debts or legacies are charged on lands devised to 
ties other than executors or not devised at all.

d
e

re
).

par
it does not
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appear to me thqt such a question arises at all in the 
elprinciple of the decision in the

1893.
Judgment. present case. Upon

of The ConfederaliohTjfe Association v. Moore, the willcase
must be construed as efife^ng a charge of the debts upon 
the realty. It is clear that in such case, where the real 
estate is devised,, to the executors, they have a power of 
sale for the purpose of paying debts, and the purchaser is 
not obliged to inquire as to the existence of debts or to see 
to the application of the purchase money. Wrigleyv. Sykes, 
21 Beav. 337 ; In re Tanqueray- Willaume and Landau, 20 
Ch. D. 465; West of England, etc., Bank v. Murch, 23 Ch. 
D. 138; Corserv. Cattwright, L.R. 7 H.L. 731. And the 
last of these cases appears to show that this power can be 
exercised by ond of several executors where the devise is 
to such one separately.

Now, at the death of William Beall, he could sell only 
the equity of redemption. His executors or devisees, 
immediately after his death, could do no more. But when 
the mortgage fell due it was quite competent for Mrs. 
Moore, then the devisee and sole surviving executrix, to 
make such sale and tö compel the mortgagee to take the 
mortgage money and discharge the first mortgage. Mr. 
Beall had covenanted to pay the mortgage money, which 
then formed one of his debts, to pay which, as well as the 
legacy and the charge for maintenance and education, the 
power could properly be exercised.

These considerations, however, by no means dispose of 
the case. First, there is the question whether the power 
of sale was extinguished pro tanto by Mrs. Moore’s mort
gage to the Association, or whether she can still exercise it 
to the prejudice of that mortgage and so as to defeat her 
own grant. I did think at one time that the limitation 
stated in the certificate of title, that this mortgage is one 
upon her interest as devisee only, settled this point. But 
on further consideration this appears only to raise further 
diffieulties. It may be that ereditors or the daughter could 
enforce their claims and insist on a sale as against the 
sedond mortgage, but this view would not necessarily

Killam, J.

«
(

(

F
c

s
c
a
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ti.

■
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mvolve the conclusion that Mrs. Moore 
Further we have in Re

he can now do so.

at™ 7 M.R. 172, expressed the opiniro thaHhe Dbtrict 
egistrar cannot divide the legal and thebeneficial interest 

and there ,s great difficulty in construing the memorandum 
as tomcumbrances as so dividing these interests, and in 
holding that the District Registrar can go behind his 
certificate d.stingmsh between these two interests and find 
a power ofsale m the holder of the certificate which enables 
her to defeat a charge which the certificate States to exist 
to some extent against her title. If this 
would seem

1893.
Judgment. 

Killam, J.

ill
on
?al
of
is
ee
rs,
20
:h.
he can be done, it 

necessary to qualify in some degree the 
opinions which we expressed in the case just cited.

_Then, there may be a question as to the application and
mT 133 i22^ T-0" °fThe Real ProPer‘y Act, R. S.
M c. 133. It may be important to determine whether that
section applies in cases in which the deceased owner was
not registered as such under the Act, or where the land
shn^ild hg<V° u "T'11'" by Virtue of the A=t- and what 
!urh r m / DiStriCt ReS‘strar, when he finds 
such equitable charges as in the present instance, upon 
lands being brought under the Act. ^

These questions do not

be
is

tiy
es,
en
rs.
to
he
Ir.
ch
he

argument, it was 
considered.

he

were suggested during the 
evident that they had not previously been 

In view of the importance of some of these 
questions not merely with reference to this case itself but 
particularly in the working of The Real Property Act we 
deem it best not to attempt their determination without 
some further argument. We shall, therefore, cause the 
case to be entered on the list for next Term for further 
argument on these points.

of
rer
rt-
;it
ler
on
ne
lut

In Trim ty Term following, the appeal 
re-argued by the same counsel.

H M Hoiuell, Q. C„ and A. Dawson, for The Confedera- 
tion Life Association, referred to Colyer v. Finch, 5 H.L.C.

ier
accordinglywasild

he
ily
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921; Re Bedingfield, 9 T.L.R. 355; Cooper v. Slight, 27 Ch.
Argument. D. 565; Burt v. Truman, 6 Jur. N. S. 721; Johnson v. 

Kennett, 3 M. & K. 624; Watkins v. Cheek, 2 Sim. & St. 
199; Fausset v. Carpenter, 2 Dow & C. 232.

C. P. Wilson, for the Attomey-General and District 
Registrar. As the certificate States the title to be in “ Emma 
Moore, sole surviving executrix and devisee under the 
will," it shows that she holds in a representative capacity, 
and the will should be lboked at to ascertain her powers. 
Thejudgment already pronounced shows that the executrix 
could sell to pay the mortgage debt created by William 
Beall. The certificate on its face shows that this debt is 
still in existence. Again, the District Registrar has power 
to correct an erroneous certificate, and his action in this 
matter should1 be considered as such correction. All parties 
had appeared before him and discussed the matter upon the 
assumption that the charge for debts was still in existence. 
The matter was argued on the same lines before the Chief 
Justice, and the point now under discussion was raised by 
one of the Judges in Term. Reference was made to 
Williams on Real Property, 223; Sugden on Powers, 46, 47, 
588; Lewin on Trusts, 676.

J. D. Cameron, for the executrix, the infant and the 
purchaser, referred to the cases cited on the former argu
ment as to powers of executors, also Williams on Executors, 
vol. 1, p. 661; White & Tudor's Leading Cases, vol. 1, p. 101.

F. H. Phippen, for the mortgagees, referred to Holdsworth 
v. Goose, 29 Beav. 113; Eisde/l v. Hammersley, 31 Beav. 
255 ; Hole v. Escott, 4 M. & C. 189.

The judgment of the Court was delivered by
Killam, J.—We are of opinion that the order of the 

Chief Justice should be reversed and the appeal from the 
decision of the District Registrar allowed.

The certificate of title stated that Emma Moore, of the 
City of Winnipeg, in Manitoba, married woman, sole

1893.

.
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under the will of William 
estate in fee simple in the 

to certain incumbrances which

461
:h. k surviving executrix and devisee 

Beall, deceased, was seized of an 
described lands, subject 
were as follows:

tl a“S' ,rom Wi"'“
Ä*4'■< M,y WJ„if«d Hod 

’ * ' ' under the Will of William Beall

ownerapower inconsistent with two of the inrnmh

devisee, but it does not shpvv that she has 
Power inconsistent with that interest 
override these incumbrances. 
executrix and devisee, but such 
show a

v. 1893.
Judgment. 

Killam, J*
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»893.__ erroneous and might be corrected by the District Registrar,
Judgment. and that his action is, in effect, such a correction ; but, 
Killam, j without considering the question of the power to correct 

under such circumstances, we cannot treat it as ha vin g 
been exercised. That power is in the District Registrar, 
and is not one whichthe Court can exerciseon this appeal. 
The District Registrar has not determined that the former 
certificate was erroneous and he has not assumed to correct 
it, and we cannot now presume that he intended to do so.

The 122nd section of the Act, ty wh/ch reference was 
made in our former judgment in thi

;

itter, applies only 
to a case in which the holder of a certificate of title has 
died or become bankrupt, and there is a transmission of 
his interest, and it has no application in the present 
instance.

I
-

1

No costs will be allowed to any of the parties. 1

Notk.—The following are the minutes of the order made by the Court:— 
Order that the order of the Chief Justice, dismissing the petition by way of 

appeal from the District Registrar, be discharged.
Declare that the holders of the transfer from Emma Moorc to Arthur Cur- 

ofa portion of the iands mentioned in the petition of The Confederation 
Life Association, and the mortgage from Emma Moorc to Hon. Edgar Dewd 
ney and others, executors of the will of the late Sir John A. Macdonald, of 
the remaining portion of said lands, which said transfer and

■

mortgage are re-
ferred to in said petition, are not entitled to have the same registered except 
as subject to the mortgage from Emma Beall to The Confederation Life Asso- 
ciation and to the writ oifitrifaäas against the lands of Emma Beall referred 
to in the certificate of title, and order the same accordingly.

Declare that the foregoing declaration and order are made without prejudice 
to the powerof the District Registrar, the Court or a Judge, to correct or cancel 
the certificate of title.

:

i:
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Brydon v. Lutes.

Before Taylor, C. J., Kiixam and Bain, JJ.

ir,
al.
er

MechanUs Lien—Building contract— Substanttal comfletion— Dcviations 
-from spenätations Performance of contract must Se exad—Provision 
inconsistml with lien—Costs.

Where work i{ to be done in a specified manner and to be paid for 
pletion, and it is done in a different manner, or so defectively as to justify 
an allowance for the defeets, and the party for whom it is done refuses to 
acquiesce in the variations or defeets

Ct
O.

as
iy on com-

1S
of 1 or to accept the work, but simply 

takes the position that the workman must perform it according 
press stipulations and perfectly, and interposes no obstacle to this being 
done, the workman cannot recover anything before this is done.

At the heanng ofa suit to realize a mechanic’s lien for the balance of the con
tract price of the erection of a dwelling house, the Judge found that there 
were defeets and variations in the construction requiring a deduetion of 
I40 from the total sum of $1400, and made a decree in favor of the plain- 
tiff for payment of the balance of the contract price with a deduetion of the

It to the ex-

of

140

The evidence, however, showed that the defendant had not acquiesced in the 
changes and had complained of the defeets.

Held, by the Full Court on rehearing, that under such circumstances the 
plaintiffs could only recover that portion of the price which 
paid as the work progressed.

The contract contained a provision that if the defendant should fail to pay the 
balance of the price, #1000, on completion of the building, the plaintiffs 
were ^to become the sole owners of the property until the said $1000 be

Held, that this was not inconsistent with a lien for that part of the contract 
price which was payable as the work progressed.

The plaintiffs having recovcred only $110 by the suit, for which they might 
have sued in the County Court, and the defendant having disputed the 
whole claim throughout and raised a number of untenable objections, the 
Court allowed no costs to either party up to and ineluding the decree, but 
gave the defendant the costs of the rehearing to be set off against the plain- 
tiff’s verdict.

Argued : lyth July, 1891.
Dkcidbd : 2Sth July, 1891.
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Tms wäs | suit to enforce a lien claimed by.the plain- 
tiffs under the Mechamcs' Lien Acts, for the price of the 
work and materials supplied in the erection of a dwelling 

ouse for the defendant, under a contract in writihg, by 
which *e plamtiffs agreed to supply all material and labor 
necessary to complete the dwelling in every respect accord- 
mg to the full meaning of a plan and specifications, the 
labor to be performed in the most workmanlike manner 
and m str.ct accordance with the full meaning of the plans 
and specifications to the satisfaetion of the 
the defendant agreed "in consideration 
faithful fulfilment and performance of 
to pay to the plaintiffs $1400, as follows:- 
the work

vol. 9.
1891.

Statement.

proprietor, and 
of the strict and
the agreement,” 

$400 as
,, . Pr0Sressed and $1000 on completion of
the building. : There was a further provision that, if 
the defendant should fail to pay the $1000 on com- 
pletion, the plaintiffs were "to become the sole owners of 
tihe property until the said one thousand dollars be paid.” 
Ihe specifications also were in writing. The plaintiffs 
ereeted a dwelling in general accordance with the plan and 
specifications, but departed from them in 
tieulars. In a number of par- 

one partieular at least, that of a walk to be 
built from the front to the rear door, there was, in addition 
non-completion of the work; and 

- injured by frost while being put on.
The defendant, being dissatisfied-fvith the work 

respeets, refused to pay the remainder of the contract price 
Thereupon the plaintiffs registered a lien, and began the 
present suit to enforce it. They also, under the special 
clause in the contract, held and continued to hold posses- 
sion of the house.

of the plasteringsome
was

in some

The cause was heard before Mr. Justice Dubuc, who 
found that the principal variations from the 
were specifications

not detrimental to the building, and were authori^d 
by verbahnstruetionsofthe defendant, or waived by the 
defendanfs husband, who watched the progress of the work 
closely in the mterest of the defendant, and that there was 
in other respeets a substantial performance of the contract,

1 I
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although there were some slight defects and variations.
As the rcsult ofthe evidence, thelearned Judgeestimated 

the total cost of restoring the injured plaster, together with 
the difference in favor ofthe plaintiffs.and against the defend- 
ant, on account of the variations from the specifications, at
$40. He therefore made a decree in favor of the plaintiffs .. __
for the full contract price, aftei deducting $290 paid 
count and the $40.

in- 1891.

Statemcnt.
:he
ng
by
lor
d-
he 011 ac-
icr
ns The case was then reheard before the Full Court.

J. S. Ewart, Q. C., and F. H. Phippen, for défendant. The 
agreement was in writing, the worlc was to be done “ to the 
satisfaction of the proprietor." These are very strict words 
Dallman v. King, 4 Bing. N. C. 105; Andrews v. Belfield 
2 C. B. N. S. 779; Walker v. L. & N. W. R., 1 C. P. D. 5is!
It is admitted that some of the work was unfinished. The 
reply that the amount is small is insufficient. Whatamount 

be knowingly left unfinished, and yet a bill be filed for 
payment of the contract price and a lien ? There can be no 
lien, for the agreement excludes it. If the $1,000 was not 
paid, the plaintiffs were to be owners of the property until ' 
payment. The contract does not contemplate a lien ; 
ownership is inconsistent with a lien. As' to the form of 
the lien, there is no statement of the reputed

ad
rd
t,"
as
of
if

n-
of ■J

can

fs
d
r-
ic

1,
owner.g

H. M. Hoiieli, Q.C., and L. McMeans, for plaintiffs. The 
affidavit filed with the lien States that the defendant is the 
owner, and this read with the lien complies with thestatute. 
Under the statute the plaintiffs have a lien, unless there is 
an agreement that there shall be none. An agreement for 
security is cumulative to a lien, Kinsley v. Buchanan, 5 
Watts, 118 ; Angus v. McLachlan, 23 Ch. D. 330. A sub- 
stantial compliance with the terms of the contract is 
sufficient. The absence of a lock or other trifling require- 
ment can only be urged in reduction of price.

Taylor, C. J.—Under the contract all worlc and material 
must be in full accordance with the intent

e

e
I

)

$

I
i
:

and mean-
mg of the plans and specifications to the satisfaction

;
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1891. of the proprietor. . Now were the work and - material, 
Judgment. at th£ time this suit was begun, to the satisfaction of 

Tavlor;C.J.the proprietor? It is quite clear they
«T think no One can say, after reading all the evidence, 
that the defendant in doning to be satisfied, acted 
otherwise than bonafide and not capriciously.

Had the plajnfiffs begun an action at law 
agreement, they \jjt
suited on the ground that when they began their" action 
they had not completed the work to the satisfaction of the 
defendant, Andrews v. Belfield, 2 C.B. N. S. 779 They had 
no more right to file a bill to enforce the claim they had 
made, at the time they did, than they had a right to begin 
an action at law. It is not a question whether the work 
has been done fubstantially in accordance with the con- 
tract i but was it done to the satisfaction of the defendant ? 
Was it done so that she should have been satisfied and so 
that her refusal to be satisfied

were not, and

upon the 
non-ust on the evidence have been

unreasonable and capri- 
cious. In’ Smith v. Briggs, 3 Denio, 73, the work was to 
be done “instrict accordance and conformity in all res- 
pects with the specifications,” and was to be paid for upon 
the owner receiving from the architect a certificate that the 
work was fully and completely finished according 
specifications. It was there held that the plaintiff could 
not recover on a certificate that the houses were finished, 
“ and they are done in that manner that, was I the owner’ 
I would accept them for myself. ... I, therefore, on the 
work and materials taken

was

to the

whole, certify that Ias a am
satisfied."

But the agreement provides for the payment of |400, as 
the work progresses. What is meant by the expression, 
“ as the work progresses ? " It is capable of bearing, and 
probably should bear the construction that that amount 
should be paid on what are^jiown as progressive estimates, 
that as work was done up to or exceeding that amount 
payment to the extent of $400 should be made. No doubt 
work was done and material supplied to an amount exceed
ing that sum, while only $290

i

paid. The plaintiffswas
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.ng that the work has been completed and claiming 81,110 R'C'J'
“ "n er has b«n fikd in which it is alleged that no part
elected^thrh1 ^ ** Pa‘d Until the plaintiffs had
erected the house in accordance with the contract and
Specifications. The parties then went to an examination of
witnesses and hearing, taking evidence for several days åt
great expense The greaterpart ofthis evidence was upon
the quest.on ofwhether the contract had been compleåed
so that the defendant was, or ought to have been satisfied
m t™th’ as “ turns out> upon a bili, or so much of a bill’ 
as the plaintiffs were not entitled to file, when they did filé

All the plaintiffs are entitled to, at present, is a decree 
m the.r favour for $110. As they have failéd , 
was their main contention, they should not have
t Ktr !t refeLdant fi’ed the answer she drd and has 
tributed to the mcurring of such unnecessary costs she
also should not have any costs. The costs ofeach party 
should just be set offagainst those of the other party 

The proper decree to be made, as it seems to me upon 
this rehearing is, that the decree made at the érigfna" 
hearmg be vaned and should declare that, as to the . g 
$1,000 payable under the contract in the pleadings 
tioned on completion of building, the bill has been filed 
prematurely and the plaintiffs are not, at present, entitled 
to recetve that amount from the defendant, but that til 
pla.nt.ffs are entitled to a lien for the sum of $110 the 
balance remaining unpa.d in respect of the $400 payable 
"der the contract in the pleadings mentioned as the work 

progresses, with consequential directions, and that the 
Court does not th.nk fit to give either party 
to and including the decree.

As the defendant has substantially 
rehearing, she i5 entitled to the costs 
The order

.. 9. brydon v. lutes. 467
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1891. such costs beirig taxed to her and set off pro tanto against 
Judgment. the $110 payable by her to the plaintiff, the party against 

TavloilC. j. "hom the balance may be found upon such setting off to 
pay the same to the party in whose favour it may be found 
forthwith after the Master has made his certificate of tax- 
ation, by Which he will also ascertain and certify such 
balance.

THE MANITOBA REPORTS.

Killam, J.—The defendant objects to the decree upon
these three grounds. 1. There could be no lien under the 
contract, as the provision for the plaintiffs’ownership of the 
property is inconsistent with such a lien. 2. The state- 
ment of claim registered did not comply with the statute. 
3. The contract was not completed so as to entitle the 
plaintiffs to recover the final payment. I will take up the 
last of these pdints first. ' The defendant has clearly 
accepted the woilc as complete. That she has did not 
appear to be seriously claimed by the plaintiffs’ counsel 
upon the hearing before us. The defendanfs husband did 
object strongly to the plastering, and notified the plaintiffs, 
during the progress of the work ofputting it on.that it was 
being damaged by frost, and that it would not be accepted.

. The report oi the architect who, by consent of the parties, 
has examined the work since the rehearing, stréngthens the 
evidence in two respects. It shows clearly that in parts, 
not only the last, but the first coat also of plaster 
injured by frost; and it shows that the allowance made by 
the learned Judge for the defects was very nearly, if not 
quite, enough.

It appears to me that the correct principle applicable to 
such contracts is that set forth in Leake on Contracts, 2nd ed. 
p. 68: “ In the case of buildings under a contract, which 
the builder fails to complete or which he completes in a 
manner not conforming with the contract, so that the 
employcr cannot be charged with the contract price, the 
mere fact of the buildings remaining on the land is not 

■ such an acceptance as imports a new promise to pay for 
them, but some positive acquiescence in the incomplete or

vl

never
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thlBtoon' for completion by a certain date was a condi-

Judgiuent tion precedent. The contract was distinctly held to be an
executed contract. But if there is a distinct fa.lure to 
comply with an express stipulation of the contract, alt oug 
in a small matter, or if there is a substantial defect m work 
or materiai, the special contract remains open and unless 
there is acceptance or acquiescence such as will wa.ve the 

contract, how can there be an

1891

Killam, J.

objection or raise a 
executed contract ?

new

I know of no English or Canadian decision which 
, „ difference in these respects between building 

contracts and contracts for the supply or for the rePal‘‘ 
or improvement of chattels. All the decs.ons wh.ch I 
have found, in which, notwithstanding defects, the defendant 
has been obliged to pay, have been in cases in which there 
have been some acts of acceptance or acquiescence. buch 
are the cases of Chapelv. Hickes, 2 Cr. & M. 214; Cutler 
v. Close, 5 C. & P. 337 ; Burn v. Miller, 4 Taunt. "f’luca* 
V. Godwin, 3 Bing. N. C. 737 ; Thornton v.Plaa, 1 Moo & 
R 218. In Sinclair v. Bowles, 9 B. & C. 92, althoug 

jury found that the defendant had received benefit from 
the plaintifTs work upon the defendanfs chattel, it was 
held that the plaintiff could not recover, 
was an entire one for a payment to be made upon comple
tion, and there was not completion.

The decision which most nearly supports the position of 
American one, Hayward v. 

distinctly held that

iecognizes a

the

as the contract

1

the plaintiffs in this case is an 
Leonard, 7 Pick. 181, where it was 
under building contracts, " where there is an honest inten
tion to go by the contract and a substantial execution of it, 
but some comparatively slight deviations as to some 
particulars provided for," even in the absence of acceptance 
the builder can recover upon a quantum valebant. I his 
was supported principally upon the remark in Buller’s N. r., 
139, that “ if a man declare upon a special contract and 
upon a quantum meruit, and prove the work done, but not 
according to the contract, he may recover on the quantum 

it, for otherwise he would not be able to recover at all.
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ve the specifications clearly framed. In unusual 
he can ms,st upon an architect or skilled surveyor beine- 
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1891. judge or jury upqp the question whether the difference was 
Judgmem. material or of the proper compensation, both matters of 

JCillÄm, j. opinion only, with grave danger of having to pay all costs.
It appears to me that the simplest plan is to say that the 

builder who contracts to build according to certain dis- 
tinotly specified particulars should perform his contract 
before he should- be entitled, to say that the building is 
completed.

At any rate, under the strong wording of the contract, I 
think that stric^ompliance with the specifications was 
necessary to completion within the meaning of the contract. 
But even if we were to adopt the principle laid down in 
Hayward v. Leonard, it does not appear to me that there 
can be said to have been “ an honest intention ” within the 
meaning of th^t principle “to go by the contract” when 
there was such an obvious defect pointed out, for the evid- 
ence appears to show distinctly that the plaster was injured 
by frost, the plaintiflfs were notified of it, and that reason- 
able inquiry should have convinced them of it.

Then, without entering into the questions whether the 
defendant or her agent authorized or acquiesced in any 
variations for which the learned Judge did not see fit to 
make allowance, or whether the approval of the defendant 
was a condition precedent to the right to recover, I think 
that there was such a substantial failure to comply with the, 
terms of the contract that the plaintiffs could not have main- 
tained an action at law for the portion of the price which 
was payable upon completion, and that, consequently, they 
were not entitled to file their bill for that portion.

I am, however, of opinion that they could have recovered 
at law for the unpaid portion of the $400, that the final 
stipulation in the contract was not inconsistent with a lien 
for that; that the, statement of claim combined With the 
affidavit sufficiently complied,Avith-thé' statute to support 
the lien; and that to this extent the plaintiffs should‘succeed.

Now the defendant, by her answer, disputed the whole 
claim and has maintained that attitude throughout, and at

<r\%>
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1893-

Gibbons v. Chadwick.

Bcfore Bain, J.

Practice—Order for payment of costs-Effcd of, as j«dSme«t-EnUrinS ufon 
judgment roll—R- *$• c. 80, s. J-

les and orders at law for th= payment of money or costsi, re- 
“ constitutc judgments and have all theAlthough the ru

femd to in R S “■J"®0’ \ 3,’ „ , tUcre is nothing in the statutes or

ISSEHHEEE
taken off the files of the Court.

Argued : 29U1 Junc, 1893. 
Decided : igth July, 1893.

Application to set aside a judgment. Tyjo-orders 
been made on an Application for a writ of prohlb‘tion. one 
dismissing the Application for proh.b.ho£ the: pthe. d . 
missing an appeal againstsuch ord n Both orde« « 
tained directions for payment ot costs oy me 
On these orders a judgment roll was .entered up, recitmg 
the orders and directing payment of the costs m the usua 

An application was made to set this judgment aside 
arrantedby the statute or the practice. The 

and dismissed the

Statement.

way.
as not being w , . , .
Referee refused to set aside the judgment

the gröund that, at most, the judgmen
barred by his laches. The

was
application on 
irregular and the dcfendant 
defendant appealed to a Judge.

was

J D Cameron, for defendant, referred i to ^icienson J; 
ErHl Q.B. 307; Hnr v. Douglass, 4 P.R.\l02; Archbold s

Pr. 1474,1595.
G. A. Elliott, for plaintiff.
Bain T -If the judgment roll in question is not one that 

iä !Zris=d by the statute or the practice of the Court, ,t
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is a proceeding thatis more than irregular, and the Referee 
should not have d.sposed of the application to set it aside
°"h= -f Q,d.kt, m„M„g 4"»

protiderZ-f CiaPterf °f thC C0"'Stats-Manitob». 1881,
or of a Tud J ^ °''derS at law'whether of the Court 

of a Judge, shall, when filed and docketed, constitute a 
judgment, and shall have all the force and effect of iudn 
ments at law/' The Prothonotary t=„s me thatitbecS 
the pract.ee under this section to make up a roll and enter 
J gment on such rules and orders, as has been done in the
tinJel CaSe’ an<1 ‘b’8 PraCtiCe ’laS a'1Vays since b«n con-
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execution could be issued at once for the amount. In1893.
Judgment. Wallis v. Sheffield, 7 Dowl. 793, Parke, B., speaking of these 
BaTkT j. rules and orders, said, “ The Act of Parliament gives them 

the same effect as judgments; then all you have to do is 
to issue the proper writs.”

There is also another objection to judgments being 
entered in this form. Under the English Act, as was 
pointed out by Tindall, C. J., in Farmer v. Motlram, 1 D. & 
L. 781, a rule of Court is not a judgment for all purposes. 
The section in our Act is not worded quite the same as 
section 18 is in the English Act; but, presumably, rules 
and orders under our Act will not be held to have any 
wider or other effect as judgments than they have under 
the English Act. If, however, judgment in these cases 
were to be entered as it was here, it is possible that prima 
facie a wider effect might be given to the enactment than 
was intended by the Legislature.

I think, therefore, that the appeal should be allowed, 
and that what purports to be the judgment roll herein 
should be taken off the filés of the Court. There will be an 
order accordingly, but without costs.

Appeal allowed, without costs.

f
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Held, on demurrer,

(1) That the bill was not multifarious.

(2) That there is jurisdiction in equity to

an

set aside such a release for

.ms, ,o warrant «h= in.erf" brCaC'' °f

Argued: yth March, 1894.
Decided : igth March, 1894.

Demurrer to the plaintiffs bill, which 
twenty-three plaintiffs against 
have a

filed by
f tCertfain instrument.sty,ed a retate^made by oneVe- 

fendant ,n favör of the other, set aside and declared fraudu 
lent and void as against the plaintiffs, and also forpayment
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was Statencnt.
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'
The bill alleged that the several plaintififs and the defend- 

Statement. ant Sparks were employed by the defendant Mitchell as 
laborers, and that they did certain work for him, for wliich 
he became indebted to them severally in various sums; that 
to avoid multiplicity of suits the several plaintiffs assigned 
their various claims to the defendant Sparks, to enable him 
to sue the defendant Mitchell for the aggregate amount of 
all in one action; that Sparks brought an action at law 
against Mitchell on these claims, including one ofhisown ; 
that Sparks took a bare trust in the several claims of the 
plaintififs and never had any beneficiaj^interest in them ; that 
Mitchell, with notice of such trust, with the intent and de
sign of defeating the plaintififs and defrauding them of their 
just right, colluded with the defendant Sparks and caused a 
release to be pnepared and to be submitted to that defend
ant, and the same was executed by Sparks and given over 
to his co-defendant, and was being relied qn by Mitchell 
and set up by him in the action at law as"a binding release 
and settlement of the plaintififs’ several claims, in fraud of 
the plaintififs’ rights; that Sparks did not consult or advise 
with his attorney in the action as to the release, but the 
same was conceived and carried out between these defend- 
ants contrary to the wishes ol the plaintiffs.

The demurrer was on the two grounds of want of equity 
and multifariousness.

W. E. Perdue, for defendant Mitchell. The bill is multi- 
farious. It sets up a number of causes of action, and asks for 
päyment of these. Jones v. Garcia del Rio, Turn. & R., 297. 
There is no sufficient equity shown. The case set up is 
that all the parties interested assigned their claims to Sparks 
to enable him to sue Mitchell. All the claims could have 
been dealt with in a common law action. Mounistephen v. 
Brooke, 1 Ch. 390; Hickey v. Burt, 7 Taunt. 48; Payne v. 
Rogers, 1 Doug. 407 ; Wright v. Borroughcs, 3 C. B. 344 ; 
Dicey on Parties to an Action, 71; Snell's Equity, 675-6 ; 
Knoxv. Travers, 23 Gr. 41; A. J. Act, ss. 11-12. Words 

v 1 “ bare trustee ” mean a party who has fulfilled all duties and
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1894. release set aside, they can .be given the additiqnal relief 
Judgmcnt. sought. At present, I am not inclined to agree with that 
Kii.lam, j. view, though it is unnecessary to decide upon it. If so, 

the bill is not multifarious. If not, it could hardly have 
been.multifarious before the legislation which authorizes 
parties to sue in equity for legal demands; and it does not 
seem that, under the peculiar practice which we now have, 
it becomes so.

Several objections are taken under the other ground of 
demurrer.

First, it is argued that the plaintiffs have ample relief at 
law. Under such cases as Mountstephen v, Brooke, 1 Ch. 
390; Payne v. Rogers, 1 Doug. 407; Hickey v. Burt, 7 
Taunt. 48; Wright v. Burroughes, 3 C. B. 344; and Innell 
v. Newman, 4 iB. & Aid. 419, possibly the Court might, 
motion of the plaintiffs, set aside a plea setting up the release. 
Possibly, even the release itself might be set aside in 
the original action. ‘ The principle upon which this might 
be done is that stated in Hickey v. Burt. A court of law 
could not compel a trustee to authorize the use of his 
in an action to enforce the rights of his cestui que trust; but 
if he allowed the action to be brought in his name, he could 
not compromise or release it without the leave of the Court 
or the consent of the cestui que trust. Some question might 
be raised as to the applicability of the principle in such 
case as the present, as the assignee of a chose in action 
only sue at law if he is entitled to give an effectual dis- 
charge of the cause of action.

But it is unnecessary to determine the point, as I am of 
opinion that there is jurisdiction in equity to set aside the 
release for fraud, even though the same relief could be 
obtained by motion at law. Fraud is one great branch of 
equity jurisprudence, under which the jurisdiction is 
frequently concurrent with that of courts of law. Particu- 
larly is this a case for equity, as the fraud attempted to be 

' set up is that of a trustee towards his cestuis que trustent, to 
which fraud the demurring defendant is claimed to be a
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party. If there is any dispute as to thc facts, that can 
better be determined in a substantive suit than upon 
motion.

_ ^ ,s further argued that, under the Iegislative provisions 
giving power to the Court to give equitable relief in actions 
at law, the plaintiffs are confined to seeking it there. I 
cannot take that view. The general principle is that “ if, 
origmally, the jurisdiction has properly attached in equity 
in any case, on account of the supposed defect of remedy 
at law, that jurisdiction is not changed or obliterated by 
the courts of law now entertaining jurisdiction in such 
cases when they formerly rejected it. . . . The jurisdiction 
of equity, like that of law, must be of a permanent and fixed 
character. There can be no ebb or flow of jurisdiction, 
dependent upon external changes. Being once legitimately 
vested in the Court, it must remain there until the Legisla- 
ture shall abolish or limit it; for without somepositive act, 
the just inference is that the Iegislative pleasure is that the 
jurisdiction shall remain upon its old foundations.” See 
Story's Equity Jurisprudence; \ 64 i. - 

These plaintiffs are not parties to the action at law, and 
could not put in a replication on equitable grounds to the 
plea of the release. I doubt if Sparks could set up his 
fraud upon his cestuis que trustent as an equitable answer to 
the plea. Certainly the plaintiffs are not to stand by and 
take their chance of his doing so. It may be that the 
plaintiffs could severally sue Mitchell, and, if met by the 
release, reply the fraud, but this would involve twenty- 
three separate actions, whereas, if entitled, one suit in equity 
is sufficient for all as far as regards the release.

The second objection is that the trusts are not sufficiently 
disclosed. This also appears to me untenable. Some 
technical definition of the words “ bare trust ” is put for
ward as the basis of this argument. It may be that the 
expression is not téchnically qorrect in the bill, but the real 
relation of Sparks and the plaintiffs appears to be indicated 
sufficiently.
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Two other objections, however, appear to me to be fatal 
Judgment. to1 the bill in its present form, viz., that the release is not 
Killam, J. sh°wn to have been under seal, and that fraud is not suffi- 

ciently shown. *
The alleged release is set out in hcec verba, and it con- 

cludes “ In witness whereof I hereunto set my hand and 
seal tliis,” &c, and the word “ Seal ” appears after the 
of the defendant Sparks at the end, and there are also the 
words “ Signed, sealed and delivered in the presence of” 
with another name, presumably that of a witness. But, 
while this may be evidence of a sealed instrument, as a 
matter of pleading it is insufficient to show that Sparks 
gave a release under seal. The word “ release ” itself does 
not necessarily import a sealed instrument, though it 
would be ofino weight, except as evidence, unless under 
seal. It does not, then, sufficiently appear that the inter- 
position of a court of equity is required.

The assignee of a chose in action who can sue at law is 
defined by s. 2, s-s. (f.) of The Administration of Justice 
Act, R. S. M., c. 1, as “ any person now being or hereafter 
becoming entitled, by any first or any subsequent assign- 

) ment .... to a debt or chose in action, and possessing at 
the time the action or suit is brought the right to receive 
the subject matter thereof and to give an effectual dis- 
charge thereof.”

It must be assumed, then, as against these plaintiffs that 
Sparks was authorized to receive the moneys claimed by 
them and to give an effectual discharge of their claims. 
It does not appear that this authority was revoked. Then, 
the mere fact that he gave a release is of itself no breach 
of trust. It may be that he could not properly give such 
a release without receiving payment in full, though he 
might, perhaps, do even that if acting in good faith. The 
alleged release purports to be made in consideration of one 
hundred dollars in full settlement of the suit. But this 
does not appear to me to show sufficiently that payment 
was not made in full or that there was any breach of trust

THE MANITOBA REPORTS.
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•e fatal 
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it suffi-

Of authonty in exccuting it. As a matter of 
evidence, the presumption would be that the full consider- 
ation received by Sparks was one. hundred dollars; but 
instruments do not always State their true consideration 
and ,t would be open to the defendants to prove that this 
was not the true consideration. In pleading, and especially 
m chargmg fraud or breach of trust, it is not sufficient 
merely to raise such a

or excess
1894. 
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Killam, J.
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extent a charge of a fraudulent intent 
Mitchell, but even

some
. . on the part of

that is not explicit-it is alleged in the 
vaguest possible way. There is no direct charge or allega- 
t-°n o any fraud or breach of trust on the part of Spark!.

Un these grounds I think that the bill fails.
The piaintiffs may have a week to amend, without costs • 

and mdefaultofamendmentwithin that time, the demurrer 
must be allowed and the bill be dismissed with costs. 

to the plaintiff toDemurrer allowed, with leave 
amend, without costs.law is 
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Re Carey and Lot 65, Sub-Division 

St. John.

Before Killam, J.

R. S. Af. C. 70f, i. I93- Sa/e of land for taxes - Forfeiture of surplus 
purchase money remaining in the hands of the / P
From what time the sitc years begin to

Wherc lands ha,= b=en,äd for ta!s „„d=r th, Assessmon, Act and ,hr
tooCCy«a™sUfrom°,r d ^ d"=’ ‘"d ,ht pUrcllMcr >h= e-d of
two years from the day of sale pays the surplus purchase money to the
Trea,urer of the Mumctpality, the same cannot b. claimed by the Munici 
pab y „ forfened un,i, af,er the lapse of si, years from the receip, ,h, ‘ öf 
by the Treasurer, althongh the la.gnage of Section ,93 „f lhc Act is 
ambiguous and speak. of the money remaining i„ t,,9,3 hands ol the 
Treasurer for s„ years from the day of sale of the land of which it

Argued : 8th January, 1894.
^Pecided: i6th January, 1894.
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This was an application by way of summons for payment 
Statement. out of Court of moneys paid in by order of a District 

Registrar, being surplus proceeds of a sale of the applicanfs 
lands for taxes. The lands were situated in Wihnipeg, 
and the moneys were claimed by the City to be forfeited to 
it as having “ remained in the hands of the treasurer for 
six years from the day of sale of the land, of which it 
formed part of the purchase money,” under section 193 of 
The Assessment Act, R.S.M. c. 101.

The parties were agreed upon the facts, and the only 
dispute was respecting the interpretation of the clause 
declaring such moneys, after the expiration of a certain 
period, forfeited to the Municipality.

The lands were put up for sale and knocked down to 
the purchase» on the 27th June, 1887, the tirne for redemp- 
tion expired on the 27th June, 1889, and subsequently 
thereto the surplus moneys were paid by the purchaser, 
and the deed was issued to him by the officers of the 
Municipality.

Isaac Campbell, Q. C, for the City of Winnipeg, showed 
cause and refevred to The Assessment Act, R.S.M. c. 101, 
ss. 151,3,9, 160,4,5,7, 170,5, 180. Donovan v. Högan, 
15 A.R. 482 ; Smith v. MidlandRy. Co., 4 O.R. 494; Lyttle 
v. Broddy, 10 O. R. 550; Claxton v. Shibley, 10 O. R. 295; 
Deverill y. Coe, 11 O.' R. 222; Hutchinson v. Collier, 27 U. 
C. C. P. 249; Church v. Fenton, 28 U.C.C.P. 384.

O. //. Clark, for applicants.

Killam, J.—Counsel for the City claims that the day of 
the auction is to be considered as the day of sale, and, 
though some violence must be done to the word “re
mained ” for the purpose, the six years must be computed 
from that day. In support of this argument, reliance is 
placed on the general use of the word “ sale” thrcughout 
The Assessment Act, and especially on sections 167,170, 
175, 180, and on the interpretation of the expression “day 
of sale’’ in seetion 183.
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On the other hand, the applicant contends that the dav ,8<m 
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wh,ch these decsions were given, I cannot consider them 

eight except as showing how reasonable it may be in 
nany mstances to consider the date of sale as that" of the

n0dmPnoet fT fthe Perfecting °f the Purchaser's title 
and not ofthe auctmn. The language of the enactments 
almost drove the Judges to the former view.

toItheUMStatUte,-rOVided tHat the mor>ey was to beforfeited 
to the Municipahty upon the expiration of six years from

the d r f' ^ haVC ,ittle hesitation in holding that
o takTnlac hWaS atr°" the Sale Was ad^rtised 

take place, havmg reference to 49 Vic. c. 52, s. 668 and

only
:lause
ertain

vn to 
iemp- 
icntly 
haser, 
f the

lowed 
. 101, 

Togan, 
Lyttle

e Judges

295;
27 U.

lay of 
, and, 
“re- 

puted 
ice is 
ghout 
, 170, 
“day

w



VOL. 9.486 THE MANITOBA REPORTS.

R.S.M. c. 101, s. 183. But it appears to me that the main 
requirement is that the surplus money shall remain for six 
years in the hands of the treas urer, the reference to the day • 
of sale beingmade for the purpose of fixing the dat$ from 
which the six years are to be computed. The attempt to 
do so instead of assisting the construction, introduces an 
ambiguity; but as, in case of ambiguity, that construction 
should be adopted which is most against a forfeiture, I do 
not think that one can modify the sense of the word 
“ remained ” in order to hasten the forfeiture. The owner 
of the land becomes entitled to this surplus only from the 
ti me when it reaches the hands of the treasurér, and to 
count the six years from that ti me is to proceed by analogy 
to the Statute of Limitations, which was most probably 
intended by the Legislature.

The money should be paid to the applicant.

Application granted.

1894.

Judgpient. 

Killam, J.
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Templeton v. Stewart.

Before Bain, J.
Title to lands in Manitoba

woman prior to 1870—Effect ^ ^ ^ married
Crmm a, the Hme-Hmhand Ld vnfc- CJZf"l.L T'™"* 
mrnt of bill by alUgihg ,mtyanc/from Zl,f‘ 
commenced—Parties.

the —Aniend- 
obtained after suitd to

logy The piaintiffs claimed title to the land 
from the defendant, a married 
mothcr, E. T.

E. T. was married in 1861, and her husband A T th„n 
her on the land. They continued to residetn and " hve with 
when E. T. died intestate, after which A T ,C“Py “ “p to 1882
possession np to the ffling „f the bi]1 ' d thc pIaimiffs remained in

in question under 
woman, madeably an alleged sale 

verbaily i„ ,863 to ,heir

HM, that according to the Common Law of England in f a
which was then the law ofthis cohntry sui* a ™ ‘° ,8?°-

of land which was in no way separat!estate was lwoman 
capable of being enforced against her althonnh W ° * V0ld and 
son suijuris might at that date have he 3 Ver ,a Side by a per- '
sion in Sinclair v. Mulligan, 5 M. R. 8 ’ accordin6“> ‘be deci-

The plmntiffs aiso claimed title by length of possession
f!h 1 m t™" ,863'and by themselves 
father, A. T., had lived
cupied it in the same

held by thefr mother
onthe,anda,.,hat tim^Vf^rot

way as any other head ofa famiiy would.

veyed hts title ,0 the plaintifis, and was no, a 
must be dismissed.

acquired the title 
not eon- 

party to the suit, the bili
ns, and as he had

HM, tha, the existence ofsuch paten, would no, have 
granted tf A. T. had brought the suit, 
have been ordered to convey to him.

prevcnted relief being 
and that the defendant might

:
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1093' An objection for want of parties was taken by defendant's counsel, who 
claimed that defendanfs husband should have been a party to the suit. 

Held, that as the husband had not, prior to the coming into force of the 
Married Woman’s Property Act, taken possession of the land, it then 
becamc her separate property, and she might be sued in respect of it 
as a femme sole.

The Judge at first inclincd to the opinion that it would be proper to
allow the plaintiffs to obtain a conveyance from their father and then to 

nd the biil by alleging the conveyance, and upon proof thereof to make 
a decree in their favor, but aftcr hearing further argument,

Held, that such amendment could not be allowed, and that the bill must be 
dismissed, but without costs.

Argued : I4th October, 1892. 
Decided : 24U1 April, 1893.

The defendant Robina Stewart as patentee from the 
Crown of the north 3} chains in the inner, and the north 
3 chains in the outer two miles of lot 19 in the Parish of 
Kildonan, having made application for a certificate of title 
under The Real Property Act, the plaintiffs filed a caveat, 
and the petition thereunder having come before Mr. Justice 
Dubuc, he ordered that proceedings should be stayed in 
order that the plaintiffs might file a bill in equity to 
establish their title. The bill herein was then filed in 
pursuance of this or 

Lot number 19 io-

Statement.

.^B^urvey of the Dominion Govern

ment of the river lots in tl}e Parish of Kildonan, 10 chains 
in width, was formerly known as lot number 203 in the 
survey of the Hudson’s Bay Co.; and in the Company’s 
Land Register, one Robert McKay appears as having been 
entered for it. McKay lived on and occupied the lot for 
a number of years, and died in 1853, leaving a widow and 
three daughters. By his last will and testament he devised 
the lower or northern three atid one-half chains, the land 
in dispute, to the defendant Robina Stewart, and another 
portion of the lot, the middle 3J chains, he devised to his 
daughter Elizabeth. After Robert McKay’s death, his 
widow and the three danghters all lived together in the 
house on Elizabeth’s portion of the lot until 1856, when

1

I

1i;
c
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the defendant Robina married one c.
went to live with him at Fort Garry1 Th T* 
Christina continued to live with ^ H ™°ther Md 
Elizabeth married Alexander Tem r ’ ** 1861
•ive with her in herho^ M^T'" ^ t0
insane in 1877, and died in 1882?Smpleton became 
husband and six children surviving Äf"8 ^ 
born on the lot, and all of them w fe ^
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tait1-d ,;-d*belonged exclusively to himself the h-iå"56 v"6 Iand
o^dina^wat" Pa''entS’and ”*** wittti^o^n t^

was an cnginccr by 
seems to

1 the 
lorth 
sh of 
title 

iveat, 
istice 
:d in 
ty to 
;d in ä” SLirz.trr sr*

»r R-bl» S,Zn n, Z‘
pnor to the Transfer, and that she had held 
until her death in 1882.

was
vem- 
hains 
i the 
my’s 
been 
>t for 
and 

vised 
land 

Dther 
) his 
, his

mpleton 
possession of it

Land Board, who took ^ ^
and in February, 1891,
mner and outer lots were issued to Mrs. Stewart. " 6

**■*»-

..d from
the

vhen

4



I

VOL. 9.490 THE MANITOBA REPORTS.

It must be admitted that if the old Common Lawwas in 
force defendant could not make a contract, with two 
exceptions, (a.) unless she complied with the old 
Fines and Recoveries process; or (b.) with the Act 
abolishing Fines and Recoveries. This Court being bound 
by Sinclair v. Mulligan, 5 M. R. 17, the statute 3 & 4 
Wm. 4, c. 74, was n«t in force. There has never been a 
decision that English feudal law was introduced into a 
colony under the general principle. The following 
show this:—In Upper Canada the Courts held that the 
Mortmain Act was introduced. 
of the law. Jex v. McKinney, 14 App. Cas. 80; Cooper v. 
Stiiart, 14 App. Cas. 291; Reg. v. Doutre, 9 App. Cas: ,.. 
751; Gardinei v. Fell, 1 J. & W. 27; Lauderdale case,
10 App. Cas. 745; Reid v. Whiteford, 1 M. R. 19. If 
Fines and Recoveries Act in force, married women could 
not convey. Assuming the contract cannot be enforced, 
the cäse is one like a verbal one under the Statute of 
Frauds, whpn the party has been let into possession. The 
Court will take a married woman’s estate from her for 
fraud, Savage v. Foster, 9 Mod. 35; Sharpe v. Foy, L. R.
4 Chy. 35. But, assuming the married woman when she 
entered into a contract was under a disability, she was 
removed from any disability in 1875 by the Married 
Woman’s Act. The contract was made before 1870 and 
the Statute of Frauds did not apply. Plaintiffs claim 
possession under the Statute of Limitations and under the 
Manitoba Act, s. 32. As to the Statute of Limitations, the 
question is, What possession is sufficient ? If a trespasser 
goes into possession the statute will give him only what 
he actually occupies adversely. But when one enters into 
possession under colour of right he gets the whole 

Mulholland v. Conklin, 22 U. C. C. P. 372;
Plaintiffs were in

1893-
Argument.

cases

This is not now the view

:

S

iI I 1
t
1;:
l
6

property.
Favis v. Henderson, 29 U. C. R. 344. 
possession in 1863, or before that, and in 1885 the title 
became abselute. Payment of taxes is evidence of posses
sion. *l£avis f. Henderson, 29 U. C. R. 344. Plaintiffs 

not trespassers, they were acting as owners; as they

5
1,
e\
p;
s,

were
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were in possession for 30 
were owners in fee.
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H. M. Howell, Q.C., in reply. As to possession, plaintiffs 
Argument, now offer to make Templeton a party, defendant or plain- 

tiff, and make all such allegations as will cut out his title 
and vest it ih plaintiffs. Templeton acknowledged he was 
acting for the wife. There was an absolute and valid bar- 
gain and the possession was in Mrs. Templeton. Possession 
is prima facie evidence of seizin in fee. McDonald v. 
Mc Millan, 23 U. C. R. 302.

Bain, J.—The contention of the plaintiffs is that in 
February, 1863, the defendant Mrs. Stewart and her 
husband James Stewart, sold the 3£ chains to her sister, 
Elizabeth Templeton for the sum of £25, which was paid, 
and that shortly after the sale, the defendant and her 
husband placed Elizabeth Templeton in possession of the 
land; that shé was in possession and occupation of it, with 
the sanction and under the license and authority of the H. 
B. Co. on the 8th of March, 186$, and on the 15th of July, 
1870; that she continued the occupation and pos
session of it until she was rem o ved to the asylum 
in 1880, and that having died intestate, leaving the 
children her sole heirs at law, the plaintiffs are entitled 
to a grant of the land in fee simple under the Manitoba 
Act. The plaintiffs also claim that they are entitled to the 
land by length of possession and under the Statutes of 
Limitation; and they charge that the defendant, Robina 
Stewart, obtained the patents from the Crown by fraud and 
misrepresentation, and by concealing the fact of the sale to 
Elizabeth Templeton; and the Court is asked to declare 
the defendant Robina Stewart to be a trustee for the 
plaintiffs, and to order her to convey the lands to them 
according to their respective interests.

The contract which the plaintiffs set up for the sale of 
the land from Mrs. Stewart to Mrs. Templeton, is alleged 
to have been made in February, 1863. The contract was 
not reduced to writing, but, according to the decision of 
this Court in Sinclair v. Midligan, 5 M. R. 17, a vérbal 
bargain and sale was then sufficient to pass the title to real

1893.
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; and it seems to me to have been applicable1893. 
Judgtnent. 

Bain, J.

womcn
wherever English subjects werc living subject to English 
law, and quite independent of local conditions.

I think, then, the plaintiffs cannot succeed if they- have 
to rely wholly on the contract they allege; but it still 

necessary to consider if there was in fact a contractseems
made by Mrs. Stewart to sell the land to her sister, and if 
it was under or by virtue of that intended contract the 
Templetons held possession of the land.

[The learned Judge here discussed the evidence onthis 
point and then proceeded.] *

I havé come to the .conclusion that sometime prior to 
1866, Mrs. Stewart agreed to sell the land to Mrs. Temple- 
ton, and that Mrs. Templeton and her husband continued ' 
to occupy thedand under the belief that it belonged to 
Mrs. Templeton.

Holding possession as they did under a void contract of 
bargain and sale, they were tenants at will of Mrs. Stewart.

The bill alleges that Robert McKay was seized in fee 
simple of the lot to his

given directly in support of this allegation, but it 
shewn that he was in possession and occupation of the land 
for a number of years before his death. The Hudson’s 
Bay Company’s Register says nothing as to the estate 
McKay had in the lot for which he appears to be entered, 
but I think I must presume on this State of facts that he 

owner of the land in fee simple as alleged. (Taylor 
evidence, s. 123.) I speak, of course, only of the lot in 

the inner two miles. Presuming, then, that the lands had 
been granted by the Hudson’s Bay Company to McKay in 
fee simple, there was no estate left in the Crown for it to 
grant; and the patent can have had no further effect than 
to confirm the grant in fee already made by the Hudson’? 
Bay Company. If this be so, then Mr. Culver’s objection 
that the Statute of Limitations could not begin to run 
before the patent was issued, does not seem to be well 
founded.

I
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:able By chapter 89, section 4, of the R. S. M„ no person shall 

bring any action or suit to recover arty land, but within 
ten years after the time at which the right to bring such 
action or suit first accrued to the

'£93-
Judgment. 

Bain, J.

jlish

have 
still 

tract 
ld if

person bringing the 
same; and by section 17, “ At the determination of the 
period Iimited by this Act for making any entry or distress 
or bringing any action or suit, the right and title of such 
person to the land,the shall be extinguished.” Clearly, 
then, if the Statute of Limitations is applicable to the case, 
as I think it is, the right of Mrs. Stewart and of her 
husband to part of the land at all events, was extinguished 
long ago; and I have to consider if the plaintiffs have 
established that they have acquired under the statute the 

, t‘t*e t*lat '*■ *las extinguished in the Stewarts, and also to 
what portion of the land the

i this

ir to 
nple- 
nued 1 
d to new statutory title extends. 

Dealing with the last question first, I have no hesitation in 
holdmg that the possession that has divested the title from 
the Stewarts, extended to the whole of the i 
inner two miles. As I have said, the possession 
occupation was not that of

ct of 
vvart. 
i fee. 
ever, 
was 

: land 
son’s 
istate 
:ered, 
it he 
'aylor 
ot in 
i had 
ry in 
it to 
than 

!son’s 
iction 
i run

lot in the
and

a mere trespasser or squatter 
dishonestly entering on land to which he knows he has no 
right, but of one entering with the knowledge and assent 
of the owner, and under the belief that he had acquired 
the ownership. And as Burton, J. A., says in Harris v. 
Mudie, 7 A. R. 414, “It has been settled by a long 
current of authorities as the general rule, that, when a 
party having colour of title, enters in good faith upon the 
land proposed to be conveyed, he is presumed 
according to his title and thereby gains 
possession of the whole land embraced in his deed, . .
. . and when a person so enters, purchasing or intending 
to purchase under what he believes to be a good title 
• • as under a deed from

to enter 
constructive

a married woman defectively 
executed, there is no good reason why his entry should 
not, as in the case of a valid deed, be co-extensive with his 
supposed title, and come within the class of cases intended, 
in my opinion, to be protected by the statute.” In the 
present case, Mrs. Templeton, or her husband for her, went ^

well

i
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1893. into and continued in possession as owner of the whole 3| 
Judgment. chains, and occnpied portions of the land by fencing and 

farming it, and gradually extended the actual occupation 
by bringing more of the land into cultivation. I haye no 
difficulty, then, in holding that some one was in possession 
of the whole of the lot in the inner two miles as against 
the Stewarts, but some difficulty arises in deciding who it 
was that was thus in possession.

In framing the bill, the plaintiffs have probably been 
relying more on their being able to establish their title 
under the contract they set up than by possession. For 
the evidence of their own witnesses, and indeed, of 
Templeton himself, shows that ever since his marriage in 

1 1861, he has been the one who has actually occupied and 
farmed the lanfl. By his marriage, he acquired an estate 
in freehold in his wife’s land, the effect of which was to 
give him the actual ownership of the land during the 
coverture. And he was the one who, as the head of the 
family, carried on the farming operations, working himself 
and hiring assistance, selling the produce and using the 
proceeds for himself and the family. I do not think the 
evidence shews that Mrs. Templeton had any more to 
do with the management of the place than farmers’ wives 
generally have; and I am sure that any ordinary observer, 
knowing nothing more of the position of matters than 
what he saw, would have said at once that Templeton 
himself was the one who was in possession. And I think 
it is the rule too, as Mr. Culver argued, that under 
ordinary circumstances when a man and his wife are living 
•together and occupying land, the presumption is that the 
occupation is that of the husband and not of the wife. In 
Vincent v. Murray, 15 N. B. 375, it was expressly held that 
when there was a parol gift of land to a married woman, 
and the land was occupied and worked by her husband, 
she residing on the property with him as his wife, the title 
acquired by length of possession was that of the husband 
and not of the wife.

Bain, J.

5
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Vh the legal presumption and the evidence, then, poi^ ,s93.

v BCOnLdUS‘0n th3t,t W3S not Mrs' Templeton or her 
ehildr^n, but Templeton who was in possession, and that it
A j .hlm'therefore.that the statute has vested the title.
And if a claim for a patent were being made under a “title 
by occupancy ’’ under s-s. 3 of s. 32 of the Manitoba Act I 
should say on the evidence before me that it would be 
Templeton and not the plaintiffs who would be entitled to 
the patent.

Templeton himseJf, however, sets up no claim to the 
land; and if I am right in thinking that the defendant has
ost her title, it will be most unfortunate if the bill should

have to be dismissed, merely because the _ 
not in the plaintiffs but in Templeton, who 
does not claim and

497
e 3* 
and 

ition 
2 no 
ision 
ainst 
io it

Judgment, 

Bain, J.

been 
title 
For 

d, of 
%e in 

and 
:state 
as to 
rt the 
f the 
mself 
g the 
k the 
ire to 
wives 
erver, 
than 

ileton 
think 
under 
living 
it the 
:. In 
d that 
oman, 
sband, 
e title 
sband

statutory title is
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...... , never daimed to hold the land for
hi mself, but only for his wife and children. 
of the argument it In the course
and in his reply Mr. Howell offered to make xTmp^ a"Se’ 

party to the suit in his own interest, and to amend the bill 
by making all such allegations as would be necessary to 
divest h,m of the title for the benefit of the plaintiffs If 
the title is in him, I do not see what allegations he 
make that will vest it in the plaintiffs.; but at all events I 
could not allow this to be done. If the.plaintiffs have no 
title, then they should not have been plaintiffs at all • and 
what ,s asked is not to amend by adding a plaintiff, but 
really to substitute a new plaintiff for the 
and if the present plaintiffs have 
locus standi that

was seen

eton a

can

present ones, 
title, they have

Tf tU f.i ■ ■ -r entltle them t0 make the application. 
If the title is m Templeton, and he is willing to convey to
the plaintiffs the application they should have made would 
be, having obtained a conveyance, for leave to amend by 
allegmg the conveyance and by putting it in evidence. If 
the defendant has lost the title, it cannot matter much to 
her, except as regards the question of costs, whether the 
plaintiffs or Templeton have acquired it; and 
see that there can be

no no
can

as I cannot 
any surprise worked by such an 

amendment, I am inclined to think that I should still
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1893. allow it, rather than that the great expenses that have been 
Jadgment. incurred in the suit should go for nothing. By filing the 

bill as next friend for his two children, Templeton 
shewed that he was willing and intended to give up to the 
plaintiffs any interest he had in the land, and in allowing 
a conveyance from him to be now put in, I would oniy be 
allowing the intention that was manifest from thebeginning 
of the suit to be formally carried out. Still I am aware 
that it is unusual to allow such an amendment at this 
stage of the cause, and I could allow it only with a good 
deal of hesitation and doubt.

At an early stage of the liearing, Mr, Culver took the 
objection that the plaintiffs could not succeed against Mrs. 
Stewart on the contract they alleged, without having her 
husband a party to the suit, as he had an interest in the 
land at the time of the alleged sale, and that, at all events, 
as the defendant was shewn to be a married woman, the 
husband had to be a party. To overcome the objection on 
the ground of interest, the plaintiffs amended their bill by 
alleging a sale from Mrs. Stewart and her husband, and I 
allowed the hearing to proceed subject to the objection 
that the husband as such was a necessary party. If the 
husband is not a necessary party, it must be because the 
necessity of joining him has been removed by the Married 
Womens’ Property Act. Before that Act, “it was well 
settled in Chancery,” as Lindley, J., said in Hancocks v. 
Lablache, 3 C. P. D. 197, “ as a rule to which there were 
only special exceptions, that a suit could not be instituted 
by or against a married woman without the husband being 
a party." But it is shewn that the defendant married 
before the Married Womens’ Property Act took effect, and 
without a marriage settlement; and as her husband down 
to the time the Act took effect, had not taken possession 
of the land, I think it was then her separate property, and 
that whatever interest the patent conveyed to her would 
also be separate property. If it was her separate property, 
then I take the effect of the Act to be that she may be 
sued in respect of it as a femme sole and without her

Bain, J.
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1893. patent, the land is not hers, and to order her to'execute 

conveyances of-the land to the real owner

of before the Transfer by the

Judgment 

Bain, J.
made a decree declaring a
that had been disposed v . ,
Hudson-s Bay Company, a trustee for a party who sabsfied 
the Court that he was beneficially entitled to a portion o 
the land ; but the relief there was granted on the ground 

in which the patent might have been

conflicting claims to land arising under sect.on 32 of the 
Manitoba Act, referred to by Mr. Culver, does not appear
to me to affect the case.If the amendment can be allowed, then upon the 
plaintiffs putting in a release to them from Alexander 
Temoleton of lus interest in the 3| chams »n the inner 
fot there will be a decree declaring the defendant Robma 
Stewart to be a trustee of these 31 chains for the p amt.ffs 
according to the several interests they shall appear to have, 
and directing her to execute conveyances of the respective

ShTfethe plaintiffs do not wish to, or cannot put in the 
release from Templeton, the bill will be d,sm,ssed withou 
costs If the release is ,to be put in, I will decide when , 
is in, how the question of costs is to be disposed of.

The

allow the amendment. The plaintiffs must stand or fal^by 
the title which they had when they began the suit. 
bill will, therefore, be dismissed without costs.

Bill dismissed wilhout costs. I

L_
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1894.
stice
land
the Ferkis v- The Canadian Pacific

Before Tavlor, C.J., Ku.um and Bmn, JJ. 

Railway ComPanv-LiaHli,y/or anina„ m<t 
tofmce-Adjoining land, wkere animals 

»f land conliguous to railway.

Railway Co.sfied 
in of 
ound 
been 
The 

in of 
f the 
ppear

"" rmfaay track— Obligation 
ightfroperly te—Permission of

The plaintift’s horses
property of his falhl" throulfThicf *= dYT adjaCen‘ “ the 
Marcli, 1893, the horses straytd alonn , dcfendants railway ran. I„

,S Sl0Ck1On lhe falhcr’s land, or to allow them 
no special permission asked 
cient evidence of a 
run there.

1 the 
ander 
inner 

Lobina 
lintiffs 
> have, 
>ective

er had several 
to pasture and water 

to run there, but there was

^i:dre:h^^trsc;Eo;upo"ihcraii^'™=kfro„

n«, under The Railway Ac, of elda’,'5 “vic “'c "Lo T

by 53 vic-c 28' *■ *=. >96 a„a ,9; zt; z

The IVestbourne Cattle Co.

Argueo: 8th February, 1894.
Decided: ioth March, 1894.

2Kftl“c=’'<äÄ.t£

it""? “r «

80 acres 0fthe SE lofS ^ ° °Wned the n°rth
west corner of the N.E. /of Se" °" ^ S°Uth-
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lithout 
then it

v- M.&N.lV.Ry, c,.,6M. R.
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1 to by 
cannot 
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Statement.

1Sts.

east and west across section 33, betw^én the north3ran
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south halves of the section. On the east side of the north-1894.
Statement. West quarter, a private road led from the public road onthe 

north of the section to and across the railway track, and on 
that road, at each side of the track, there was a gate. The 
horses were said to have got upon the railway track in 
consequence of the gate on the north side having been 
broken down.

The action was tried by a jury, who found that the 
animals when killed had got on the track from the land of 
Matthew Ferris, plaintiffs father; that they were there by 
his permission ; that they had got on the railway track by 

of the defendants' negligence in not re-erecting a 
proper gate at the farm Crossing in place of the gate that 
had been brokpn down; and that they had been killed by a 
train of the defendants.

The plaintiff had a verdict for $250. An appeal by the 
defendants to a Judge of the Court of Queen s Bench 
heard before Mr. Justice Dubuc, who dismissed the 
with costs. Defendants then reheard the appeal before the 
Full Court, and asked to have the plaintiffs verdict set 
aside and a non-suit entered, or that a verdict be entered 
for the defendants, or for a new trial, on the following

reason

was
same

amongst other grounds:—
That the evidence disclosed no negligence on the part of 

the defendants resulting in damage to the plaintiff.
That the defendants were not, under the circumstances, 

responsible for the maintenance of the gate, or under any 
closed as against the plaintiff.obligation to keep

That the evidence disclosed contributory negligence on 
the part of Matthew Ferris, and the plaintiff had no greater 
right against the defendants than Matthew Ferris would

same

have.
That the evidence did not show that tfhe horses in ques- 

the land adjoining the Railway,

1

tion were properly 
from which they escaped thereto.

on
ii
1

/. A. M. Aikins, Q.C., for defendants, referred to The 
Westbourne Cattle Co. v. Manitoba & N. W. Ry. Co., & A
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change in the wording of the 
law were not changed andbU‘the PrinciPles°fth=

y ^ct had been amended by 53 Vir r 9« c o 
Dutican v. C P R 91 n ort / v,c*» c* s- 2.

R 79o * • o O. R. 124; v. <7. P R 12 A
^ 728; Auger v. 6- /e7. C0 16 y r R
Mclntosh v. G. T. R 30U C R fiOfi .">•/" A"' K97>
35 U C R 505. H/y 606 ■ Kilmerv. G. W. R
274 ,f/h 595 ’ v- N°r*'r» Ry. Co., 28 U. C R

Fmis the Mt1^ u‘Vity bCtWeen and Matthew

voi 2 8 fifii ' z ; ■SW**3* * R^field on Negligence

Ä”st Si*
/ Martin for plaintiff. Plaintiff did not derive his right

pP.aiSyhbad0aVhe T
wfA , he could have recovered though the

ence here Th J^ n° cont»butory neglig-
ence here^ The jury found that the animals
Matthew Fems’ land by his permission
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1 ques- 
lilway, Tavlor, C.J.-The liability of the defendants as to erect- 

g and mamtammg fences and gates isgoverned by section

nd SS oTThe R V3^"28 5 ^ “d s-fons 196 
and 198 of The Ratlway Act, 51 Vic. c. 29 (D). By that
Ad the dutF of erecting and maintaining fences and

to The 
Co., 6

gates
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1894. seems cast absolutely upon the defendants. What the 
Judgment. extent of their liability may be, where a fence or gate is 

Tavlor^ C. J. pulled down ör injured by the fault of the owner of the 
land need not be considered. In the present case, in 
November 1892, a man was driving cattle over the railway 
track, and after the gates had been shut behind them his 
dog started a number of horses in an adjoining field, and 
they made a rush for the gate. The owner of the land, 
Matthew Ferris, who is the father of the plaintiff, succeeded 
in opening one gate before the startled animals reached it, 
but before he could open the other—the gate in question— 
they passed over it and broke it down. He straightened it 
up as well as he could, but it was no longer sufficient, and 
some cattle soop after broke it down worse than ever. After 
that it was never closed, as it was, in fact, quite useless. 
This happened four or five months before the accident 
which has caused the bringing of this action, and the 
defendants had notice and knowledge of the gate having 
been broken, because their section foreman knew of it. I 
do not see how Matthew Ferris can, under the circum- 
stances, be held responsible for the breaking down of the 
gate, or how it can be said that it was in an unsafe or 
insufficient condition through any neglect or default of his, 
so as to relieve the defendants from any statutory duty of 
maintaining a sufficient gate at the Crossing in question.

The only question for consideration seems to me to be, 
Did the animala killed get upon the railway track from an 
adjoining place where, under the circumstances, they might 
properly be ?

The language of section 194, sub-sec. 3, has, by the 
amendment made by 53 Vic. c. 28, s. 2, ^een somewhat 
altered since The Westbourne Cattle Co. v. The M & N. 
IV. Ry. Co., 6 M. R. 553, was decided. But, except perhaps 
as to animals allowed by law to run at large, I do not 
think the liability of the defendants has been extended by 
the amendment. I adhere to the conclusion I then came 
to, that their liability to fence exists only in favour of the 
owners or occupants of lands adjoining the railway.

1
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Now what is the evidence to suppor, this finding of the'

horses very seldom left my place in the winter * *

wmtermg them; they 
fathers place; 
wintered there;

* twas
not being wintered on my 

was there any intention of having them

they were to 
winter.

were
nor

-d.- no,

Z \d‘d : they Strayed away- The last time 1 spoke to

by arrangement with him. I ahvavs hari 1,;* ■r1" ’TzY,"r r
on his place.” Matthew Ferris, the father, says • " I to]d 
niy son ,t would be all right to have his stock 
that is

>n.
o be, 
m an 
might

on my land,
several times and I told him it would be a^rijhf* *

My son spoke to 
his stock on my land.

on my grass land. * *

y the 
swhat 
& N. 
rhaps 
lo not 
ed by 
came 

of the

me on several occasions about pasturing
rnn • as^ed me if his stock mirrht
grass'and fb * “ COuld' Somet.mes there
grass and they came to pasture, and when no
trequently came to water which flows 
The creek is

was
pasture they 

overnearly all winter. 
close to my house South of the traclc 

no arrangement that winter that I 
wintering his stock at my place. 
come down

Therewas
remember, about 

I have seen the horses 
my lane other winters, but I could

)

not say
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that I saw them come down it that winter.” That is the 
whole evidence as to the circumstances under which the

1894.
Judgment.

Tavlor] C. J. plaintifVs stodk were, or could be, on the land of his father.
From all this it is, to my mind, clear that the plaintiff 

from ti me to ti me got permission from his father to pasture 
stock on the land of the latter. But that permission was 
only temporary, not permanent. Otherwise why did he 
ask several times, and why does he say he always got 
permission when he asked for it? If he had it once for all, 
and for all time, why the repeated asking ? The last time 
he asked it was in 1892, and then it was that the stock 
might run on the grass land, which was the W £ of 33.
He says he was wintering the stock at his own place, and 
he did not int«nd the horses should go away when they 
did ; thev strayed away: Then he and his father both say 

w® no arrangement for their wintering at his father's 
place that winter. The plaintiff says he has had stock at 
his father’s previous winters by arrangement, again showing 
that any permission was temporary, and just renewed from 
time to time. Besides, even if his horses had a right to be 
on the father's place, it was to be on the pasture, the S. W.
£ of 33. The evidence shows that the way for them to go 
there would be by the section line west of section 33. Now it ) 

not from that, but from the private road, they got upon
were

i
i

1

t

e
h
P
P

a:
A

there m
C

of
ya
ro;
thi
Hg
catwas

the railway track, and on that private road they by
plainly trespassers.

I cannot see that there is a tittle of evidence to warrant 
the finding of the jury, that the animals were on the land 
of Matthew Ferris by his permission. Unless they 
so, the plaintiff cannot recover against the defendants.

It is, however, doubtiul whether the Courtcan, under the 
County Courts Act, R. S. M„ c. 33, s. 325, enter a verdict 
for the defendants, the case having been tried by a jury. 
Indeed, I think it cannot. The Imperial Act 51 & 52 Vic., 
c. 43, s. 122, gives the Court power “ to order judgment to 
be entered for any party," but there is nothing of that kind 

in our Act.

per
to 1

were anc
pla:
alle
a r
him
qua
was
the
land
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uoon whichVC' there iS n0t' in my °Pinio". any evidencc ,8*. 
upon wh ch a jury, as reasonable men, might find a verdict ,
for the plamtiff, I think a non-suit should be ordered TheT -°‘' 
appeal now before the Court should be allowed with costs *’1 
The order made on the appeal to a single Judge should be 
reversed with costs, and a non-suit should be eqtered in 
the action in the County Court with costs. A

place where, under the 
perly be.”

I concur with the Chief Justice in thinking that, so far
ActVfv'8 th‘S9qCaSe- the amendment in The Railway 
Act, 51 V,c c. 29, made by 53 Vicl, c. 28, s. 2, has not
Tattlfr a tITi ^ laW aS declared in The Westbourne 
Cattle Co. v. M.&N.W.R. Co., 6 M. R 553
ofMåtth0rSeS/0t Upo" 'the tailway from the private road 

Matthew Fems. They wandered from the plaintiffs 
yard along a public road until 'they came to this private 
road, and then along it to and upon the railway, where 

y were injured. The evidence does not disclose any 
nght ,n or authority to the plaintiff, to have* or allow his 
cattle to run upon this road, which was merely a Ly used 
by Matthew Ferris over his own land.

Then, although the plaintififs first

an adjoining 
circumstances, they “might pro-

X

t

. . Statcment made the
permission a very wide and geneVal one, to allow his stock
°.rU" “" " "XX5 *and atanytime' hisotherevidence
llnt ft- °[t,r v1"' Wh° W3S called as a witness on the
plaintift s behalf, show,that it was really a permission to
allow the stock to pasture on his grass land, with, perhaps 
a nght to resort to the creek for water. The plaintiff 
himself states that the pasture land #as on the Southwest 
quarter of the section.and the father shows that the creek 
was south of the track. The proper and usual course for 
the horses to take in going to pasture on Matthew Ferris' 
and, was that along the public roa^ West of the section.

t
i

t

j
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They could not get there by the private road unless they 
Judgment. found the gates at the Crossing open or broke them down. 
KillÄm, j. It might possibly be open to be inferred that the plaintiff 

had an implied permission to drive the horses to pasture 
by the private road, but there is no pretence that he had 
permission to allow them to wander there and find or make 
for themselves a passage across the railway.

Even if it could possibly be considered that there was 
some evidence from which it might be inferred that the 
permission to pasture continued to the time of the injury, 
which happened in March when there was snow on the 
ground, still I think the evidence so weak that the verdict 
could not be allowed to stand.

In that view, Jiowever, I doubt whether the Court could 
do anything but direct a new trial. But I think it im- 
possiblc to say that there was any evidence of a per
mission to allow the horses to wander on or alon g the 
portion of the land of Matthew Ferris from which the 
animals got upon the railway, or that in any sense the 
an i mals were “properly” upon that part of the land.

On this ground, then, I concur in reversing the order of 
my brother Dubuc, and in entering a non-suit in the action, 
with costs of the original appeal and of this re-hearing, as 
well as of the original action.

Bain, J.—The defective gate. thröugh which the plaintiffs 
horses strayed on to the railway, was not on the plaintiffs 
own land but on that of his father, Matthew Ferris; and 
the adjoining land on which the horses were when they 
strayed through the gate was also Matthew Férris’. The 
obligation of a railway company to maintain fences along 
its track is entirely a statutory one; and the liability of the 
Company in this case depends upon whether or not the 
plaintiff is entitled to rely on sub-section 3, of section 194 of 
The Railway Act, 51 Vic. c. 29, (D. 1888,) as amended by 

‘ 53 Vic., c. 28, s. 2. This sub-section provides that if, in 
consequence of the omission or neglect of the Company to 
maintain the fences and cattle guards that it is bound to

1894-
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v r »
might properly be, then the Company shaUbeTable t^th ‘ JU—C 
owner ofevery such animal for aH rfL b b to the BaW, j. 
caused by any of the **
™ X”,"/ ““ “V c°—y ~

i--* n -=, sztJiarrsUMmthe Company chargeable with thf killing of bis"01 ma^ 
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p idsfoL'75;vr,71on°L7tea0kdcthem0 ttheir be'gnR

horses were billed on the nighl of tbe’25th’oT^rch ,att 
They strayed away from the plaintiffs place that eveninL 

wem down°ä ‘'°ad all°Wance’and from »e road they

Railvvay Company’s fence on the north side where this 

ga e, they strayed westward along the track
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*894. and threl^of them were struck by a passing train. The 
Tudgment. private road or lane, the adjoining land from which the 
Bain, j. horses got on the track, belonged to Matthew Ferris, and 

it lay on the plaintiff to prove that at the time in question 
the horses were there properly.

In his examination the plaintiff said he had his father's 
permission to alloW his stock to run on his land at any 
time. But he also said that he was wintering these 
horses himself at his own place, and that there was no 
arrangement or intention that they were to be wintered or 
fed at his father's place and that he did not intend that 
they should be there. The last time, it appears, that he 
spoke to his father about his stock being on the latter’s 
place was over ejghteen months before the time when they 
were killed, and the father himself also says: “ There was 
no arrangement that I remember about wintering his stock 
at my place.”

I cannot consider that this evidence, on any reasonable 
and justifiable view of it, will support the finding that the 
horses at the time in question were on Matthew Felris’ 
land properly, in the sense in which that word is used in 
the statute. The fact is, as the evidence shows clearly 
enough, they got on to his land simply as strayed animals ; 
and neither the plaintiff, nor Matthew Ferris, intended or 
expected they would be there, and they had no right to be 
there. I think the appeal must be allowed with costs. The 
verdict should be set aside and a non-suit entered with 
costs.

THE MANITOBA REPORTS.
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1894.

Re Brandon City Election.

Befort Tavlor, C.J., Dvruc and K,

~S‘a,mof pslilioner—Proof of ripht 
What hst of el,dm must be produced.

LI.AM, JJ.
Election petition Preliminary objection 

‘o vote, what it depends on

A petitioner against the election of a raember „r .1, o ■ 
who was not a candidate, being required under The rr°VmC‘aI Lcgislalur=. 
Act, R.S.M. c. 29. s. ,4r to prtveL rinh r„ Tl'“tr0ver,ed Elecli“^ 

to a preliminary obiection 1 a i to vote at the electio
the list of electors for the whofe cön^tit^ Hs "™= »ppears on
The Election Act. R.S.M c 49 s I4gUC”7’ prePared and revised under 
was on the list of voters supplfcd to the d "0t Show lhal his natne
the polling division in which the pdil '"l"!*8 officer ^ in 
vote. (Taylor, C.J., dissenting ) W°UM haVe lh= ** -o poli his

The Richelieu Election Case, 21 S C R itiR • 1 ,
’ L l68’ Cons,dered and distinguished.

n in answer

Argued : 8th February, 1894 
Decided : toth March, 1894.

This was a 
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petition against the, return of Charles W
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___ of v°ters prepared and revi sed under the Election Act,
Statement. which was proved to be the

1894.

They also claimed to 
have produced and proved the lists actually userf at„ the 
respective polling places where they said they had a right 
to vo te, and did vote, but xvhether this was sufficiently 
proved or not the learned Judge did not deem it necessary 
to decide, nor did the Full Court decide this point.

C. P. Wilson, for respondent. The onus of proving 
their status is upon the petitioners. Re Cypress Election, 
8 M. R. 581. The Richelieu Election Case, 21 S.C.R. 168, 
decides that the best proof must be given. That 
a decision

case was
upon the Dominion Act, but a comparison of 

the local Act (which provides both for the preparati o n of the 
list and the carrying 011 of the election) with the Dominion 
Elections Act and Electoral Franchise Act, shows that they 
are substantjally the same.

The gist of the decision in the Richelieu Case is that 
“ who had a right to vote at the election to which the 
petition relätes,” means one who would have been per- 
mitted to cast his vote had he presented himself at one of 
the polling sub-di visions. If his na me was not on the list 
the deputy is prohibited from giving him a tiallot and he 
therefore has no right to vote at the election to which the 
petition relätes.
the deputy’s list and could maintain

1

t
c
d

v
o

* di
He no doubt had a right to be placed

an action for being 
omitted, but he certainly could not bring an action against 
the deputy for refusing him a ballot.

The inception of an election is the issue of the writ of 
election addresscd to the returning officer and fixes the 
nomination day. The election proper begins on nomina- 
tion day, and ifonly one candidate is nominatcd also ends 
on that day. With the writ there is transmitted to the 
returning officer a sufficient number of lists of electors, or 
extracts therefrom, duly certified for use in the respective 
polling sub-divisions. (See sections 78 and 121 of the 
Elections Act.) On receipt of the writ and certified lists, 
the returning officer is to forthwith fix a poll for each of
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the sub-divisions for which hp h
this must be done before non f-,St Section 86- All iSg4.
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the petition relätes." the electl

Itisevi^ently these certified lists that

Poii-Voting.” T!“‘::x;huantdr ?e head^
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tion. The list which is to determine the right to vote is 
the revised list returned to the Clerk of the Executive 
Council. The Manitoba Controverted Elections Act and 
The Manitoba Elections Act must be construed together 
and the interpretation clauseof thelattér Act can be looked 
at for the purpose of determining who is an elector having 
the right to vote. Section 40 of the Elections Act pro
vides that the decision of the revising officer shall be final. 
As to the right to vote, the list of electors as returned to 
the Clerk of the Executive Council has been proved. The 
list sent by the Clerk of the Executive Council for the pol- 
ling division containing the names of the petitioners and 
returned by the returning officer, has alsobeen put in evid- 
ence. The petitioners by their affidavits State they had a 
right to vote at the election and voted at the same. The 
judgment of Mr. Justice Strong in the Richelieu Election 
Case on this point can be usefully looked at. It may be 
assumed that a petitioner who voted had a right to vote. 
It can also fairly be assumed that the copies used by the 
deputy returning officer were true copies of the revised list. 
The production of the documents returned being public 
documents sufficiently proves them. The following cases 
were also referred to :— Van Otneron v. Dowick, 2 Camp. 
42; Montgomery v. Grahant, 31 U. C. R. 57; McLean v. 
McDonell, 1 U. C. R. 13; Molson v. McDonell, 5 O. S. 441.

Tavlor, C. J.—Neitherof the petitioners was a candidate 
at the election. The onus of proving their status rests 
upon them, and they must prove it by the best evidence 
the case admits of. Stanstead Election, 20 S. C. R. 12; St. 
Bonifacc Election, 8 M. R. 474; Cypress Election, 8 M. R. 
581.

1894.

Argument.
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That the petitioners’ names are on the list of registered 
electors, prepared and revised under the Election Act, has 
been proved. Is that sufficient ?

In the Richelieu Election Case, 21 S. C. R. 168, which was 
the case of an election to the Dominion House of Commons, 
the Supreme Court, by a majority of the Judges, held that
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pared and revised under this Act for each electoral divi
sion.” )

In the Dominion Elections Act, R. S. C., c. 8, s. 41, it 
is provided that “ All persons whose names' are registered 
on the list of voters för polling districts in any electoral 
district, in force, . . . . on the day of the polling at any 
election for any such electoral district s^all be entitled to 
vote at any such election.” And by section 2, sub-section (*.) 
the expression “ list of voters ” or “voters’ list ” means “ the 
certified copy of the list, or corrected list of voters for a 
polling district furnished to the returning officer or any 
deputy returning officer.”

There would seem then to be a difference between the 
Provincial and Dominion Acts in this; that while in the one 
“ list of electors ” means the list prepared and revised by 
the revising officer, in the other it means the list supplied 
to the returning officer for use at the election.

But while in this Province the legislative provisions for 
the registration of voters, and the revision of voters’ lists 
are included, together with the provisions for holding 
elections and polling votes, in one Act, there are in the 
Dominion Statutes tvvo Acts, the one already referred to, 
the Dominion Elections Act, and another, the Electoral 
Franchise Act, R.S.C. c. 5, which refers to the making up 
and revision of voters’ lists. By section 2, sub-section (j.), of 
the latter Act, the “ list of voters ” means “ the list of voters 
to be revised and completed under the provisions of this Act 
.... when finally revised.” That is an interpretation of 
the meaning of the words list of electors or list of voters, 
which quite agrees with the interpretation of these words in 
our Act. Then section 22 says, “ Those persons only whose 
names are entered upon such lists . . . shall be entitled to 
vote at any election in the polling districts and electoral 
districts for which such lists are respectively made; and 

, the said lists shall be binding on every Judge, and other 
tribunal appointed for the trial of any petition complaining 
of art undue election, or return of a member* &c. Surely, 

under such a provision as that, any elector whose name is

1894.

Judgment. 

Tavlor, C. J.
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1894. right to vote depends upon a voter’s name being upon the 
Judgment. list delivered to the deputy returning officer.”

Section 159 says, the deputy returning officer shall ttien 
proceed to ascertain “tliåt the name of such person is 
entered, or purports to be ente red, upon the list of electors 
for the polling division for which such deputy returning 
officer is appointed to act.” Again, how is the officer to 
ascertain this, except by referring to and examining the list 
supplied to him, the only list which, so far as appears from 
the Act, he has anything to do with.

These various provisions taken together show, to my 
mind, beyond question that the right of an elector to receive 
a ballot and to vote must depend upon his name being 
found on the list »supplied by the returning officer to the 
deputy returning officer for use at the polling place.

But if anything more is required to prove that, reference 
need only be made to two sections which were not, to the 
best of my recollection, ever referred to upon the argu
ment. These are sections 238 and 240. There is nothing 
like them to be found in the Dominion Eleqtions Act.

If the petitioners’ contention is correct, t ken upon a man 
j)resenting himself at a polling place and asking for a 
ballot, even if the deputy returning officer does not find 
his name on the list with which he has been supplied, yet 
he is entitled to vote, and, of course, to receive a ballot, if 
his name stands upon the list of electors prepared and 
revised under the Act. Under section 148, on the 
petitioners’ contention, every person whose name appears 
as an elector on that list “ shall be admitted to vote,” and 
the deputy returning officer is obliged to give him a 
ballot, for section 238 says: “ No person shall,” among 
other things, “if a deputy returning officer 
to give a ballot to a properly qualified elector.” And 
section 240 makes a deputy returning officer, guilty of a 
■contra vert tion of that section, punishable by a fine of not 
less than $500, nor more than $1,000, and in default of pay- 
ment, by imprisonment for any term not less than six 
months, nor more than one year. That is the penalty to

Tavlor, C. J.
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1894. By scction 288, no person shall receive a ballot, that is, be 
Jndgment. admitted to vote, unless his name appears on the list sup- 

TayloiT C J.plied to the deputy retuming officer by the returning 
officer. That, then, must be the list which determines and 
governs the right to receive a ballot and the right to vote.

The Legislature has made no provision for giving a ballot 
to, or receiving even in a qualified way, the vote of a person 
claiming to vote as being on the list prepared and revised, 
but whose name has, intentionally or accidentally, been 
left off the list supplied for use at the polling place. It has, 
by section 172, provided for the case of an elector, whose 

being on that list, applies tovoteafter another person 
has voted as such elector, and for his being admitted to

520
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Looking at all the sections of the Act, I have no doubt 

whatever that the right to vote must depend upon the 
elector's name béing found on the list of electors supplied 
to the deputy returning officer by the returning officer.

As was said by the present learned Chief Justice of the 
Supreme Court in the Richelieu Election Case: “ To hold
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duced a copy of the list of electors which had been used at 
the election, and who swore that he knew the petitioner, 
and that he was the person of the same name who was 
entered on the copy of the list produced. That copy had 
been certified by the revising officer, but it was not shown 
that it had been examined with the list which had been 
used at the election. This was found to be an insufficient 
proof, and it was held by a majority of ,the Court that the 
voters' list actually used at tlie election, ,or a copy thereof 
certified by the Clerk of the Crown in Chancery, should 

have been produced.
By our Election Act, R. S. M. c. 49, the lists of electors, 

when finally revised, are sent to the Clerk of the Executive 
Council (s. 56),, who, when an election takes place, 
transmits copies thereof, certified by,him, to the returning 
officer (s. 78), and the returning officer delivers to each

extract from the list

1894
Judgmcnt. 

Duivc, J.
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dideputy returning officer a copy or 

of electors for the electoral division, which contains the 
names of electors registered for the polling division for 
which he is appointed (s. 121). After the close of the 
noll the deputy returning officer places the list of electors 
in the ballot box, and delivers it to the returning officer 
(ss. 180,181), and the latter, after recount, or the time for 
recoiint Ilas expired, transmits the same to the Clerk of the 
Executive Council (ss. 188 to 196).

The petitioners in this case, to establish their status as 
electors, have brought evidence consisting of affidavits and 
oral testimony, which, it appears to me, is ample and suffi- 
cient to prove that their names were on the lists of electors 
used at the particular polling divisions where they respec- 
tively reside, and have thereby established their status as 
electors entitled to vote at said election.

I think that upon this point two important features 
distinguish the present from the Richelieu Election Case. 
In the latter ease the voters’ list produced was only 
a copy of the list of electors kept by the revising 
officer and certified by him, but not even compared 
with the voters’ list used at the election; while here
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stance the man has no right to vote; and, thereforé, that 
Judgment. such a man cannot present an election petition. I do not 

see that this is the necessary conclusion to be derived from 
the premises. There is, in my mind, a broad distinction 
between having a right, and being prevented by accident or 
otherwise from being able to cxercise that right.

If a person has his name on the list »of electors finally 
revised, as provided by the statute, and has incurred none 
of the disabilities referred to in section 149, that person 
must be said to have a right to vote. If his name does not 
appear on the list used by the deputy returning officer, I 
would call that an

1894.

Dunvc, J.
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accident by which he is dep rived of the 
pofyyer to exercise his right. Such an accident might be 
caiised by inadvertencc or by the wrongful act of some 
designing person) and would prevent the elector from 
enjoying the bcnefit of the right possessed by him, but I 
would not consider that it has annihilated his right. I
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se, as a right which he holds under the law, but which he 
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ni ty of exercising his right to vote. If, for instancé, he 
was, on going to the poll, arrested on a false charge, and 
kept in custody until after the closing of the poll, that 
would be an accident which would prevent him from 
exercising his right to vote. Would it be said in that ca se 
that, because he could not go and poll his vote, he had not
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In this cas^ft is abundantly proven that the petitioners 

had their names on the list of electors as finally revised and 
kept by the Clerk of the Executive Council, and that they 

under none of the disabilities mentioried in section
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149 to render them incompetent to vote. If, theref^re, it 
could be surmised that their names might not be on the 
lists used by the deputy returning officers at the polling 
divisions in question, and they might eventually have been 
prevented from c asting their votes, it could only be by an 
accident of which they would have had to be
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By section 2, sub-section (i.), the expression “ elector " 
Judgmmi. in the Act is defined as “ a person registered on any list of 

electors för th'e election of members of the Legislative 
Assembly of this Province, under the provisions of this 
Act;” and by sub-section (J.), the expression “list of 
electiors 11 is defined as “ the list of registered electors to 
be prepared and revised under this Act for each electoral 
division."

Section 12 shows who are entitled to be registered as 
electors for any electoral division.

Sections 26-8 provide for the making up of lists of such 
persons by a registration clerk appointed för an electoral 
division.

Section 37 proyides for the printing and distribution of 
such lists.

Then there is provision for the appointment of a revising 
officer for each such division, and for the revision by him 
of these lists in case of complaint of the improper insertion 
or omission of names, or of other errors in the same.

By sections 52, 53, if no complaint is made, the registra
tion clerk is to transmit his list, in triplicate, to thg revising 
officer, with a certificate and a declaration, and the revising 
officer is to retain one of the copies, transmit one to the 
Clerk of the Executive Council, and return the third to the 
registration clerk.

By sections 54, 55, in case of complaints being made, 
the registration clerk is to-produce at the Court of Revision 
three copies of his list, and after revision the revising 
officer is to make and certify in triplicate a statement of 
the changes made, one copy of the list and statement he 
retains, one he sends to the Clerk of the Executive Council, 
and one he hands., to the registration clerk. Section 56, 
then, as amended by 55 Vic., c. 12, ss. 6, 7, provides for the 
printing and distribution of copies of the statement of 
changes.

By section 40 " The dtcision of the revising officer under 
this Act in regard to the right of any person to be an 
elector shall be final as regards such person."

526 THE MANITOBA RESORTS.
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what list reference is made in this section. But while it is 
not positively applicable, as the list referred to is some list 
of electors, it should naturally be construcd as if the full 
expression were used. That such xvas intended appears by 
a consideration of the context.

1894

Judgmcnt. 

Kii.lam, j,

a

n
tiThe clause comes after that which requires a list, 

extract to be furnished to each deputy returning clcopy or
officer; and it raight be possible, if the context supported 
that view, to construe the word “ list" as referring to such 
list, copy or extract. But the expression is “ list made as 
hereinbefore provided." A large part of the Act is 
devoted to prescribing the steps to be taken for the purpose 
of preparing, revising and authenticating a certain list of 
electors; and the first impression on reading the 148th 
section is that thié list, and not the list, copy or extract 
furnished to a deputy returning officer, is what is referred 
to. If the latter were meant, it would have been easy and 

natural to distinctly so describe it.
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Then, the, provision is that every person whose name 
appears as an elector on the list made, etc., and “ in force 
at the time ofany election" etc., “ shall be admitted to vote 
at such election." By section 2, sub-section (/.), the ex
pression “ election ” means

in the ^.egislative Assembly.” This election is for a 
whole electoral division, usually divided into severalpolling 
divisions. The word “ election ” describes the whole pro- 

by which the member is selected. It infcludes and 
may stop with the nomination and return of one individual, 
and it includes all the steps involved in case of a contest. 
But the 148th section deals with the qualification forvoting 
at that “ election,” and not at a particular poll. It refers 
to one list—and that, a list in force for the whole election ; 
while the deputy returning officers may have only extracts 
showing the names of those entitled to vote at their 
respective polling-places, and these they may not receive 
un til after several of the steps in the " election ” have been 

taken.

pe
wh
rej
i ve

“ an election of a member to un
serve sar

wit
to

cess the
sha
liav
dire
is t<
bou
elec
thei
polli
the

m



VOL. 9.9. KE BRANOON CITV BLECTION. S29
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rr.“ 7 tT:m t rmMu **transmitted to the Clcrk of th P,.ep‘m . and revised- and 

claimed hv ,1,1 , 'the Executi™ Council. but it is
■said to bc electora who håd ^riKh^ petlt|oners ca"not be

25Ä*returnsiSo?^embersdlof0the°ail^'r^n^l*>'^ 1̂^

passed in 1875, 38 Vic c ! At^he AsSemb,y was 
Act C 9 7: ■ At the same session, a new
Througl, Til theVsuh " thC Carry‘ng on of elections.

srS-Ä
W^tdtSa,7g?tinig the
iveTo examt Z - “ W°U,d be interestinS and instrucf-

Å ÄÄÄJC ir:O confirm the view I take. Mnafacie,^

.«irz7d“p"7riid"te“ t™— jv,ieh'10iito SOhe “ffi"'a" SUd' PelSt"'S (° VOtc' That di-ection 
! t0 “ the]officers c»gaged in the elections. By it all are 
bo nd to take the steps required of them ,o eiiable the
th!‘°f avmg “ rieht to vote to poll his vote. If any of 
pollLhfs T ,! P,eVent the elector so entitled from
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The Election Act provides for the appointment of a 
judicial officer who is to determine the right to be regis- 

His duties are performed openly and 
publicly, and gréat precautions are taken to ensure their 
being propcrly performed. His decision as to the right to 
be so registered is final. Once so registered the party is 

an elector.
But under the present law, as under the various other 

statutes to which I have referred, it is one thing to be an 
“ elector," and another to be an “ elector having a right to 

vote.”
The Controverted Elections Act constitutes a court to

530

1894.

Judgmcnt. 

Kin.am, J. tered as an elector. 1

1
1

v

F
h
r

try certain questions relating to elections. In doing this 
the/Éourt may have to determine, for the purpose of 
deciding on the quplifications of petitioners, or 
purposes, the right of certain electors to vote, 
thcy have been allowed to exercise that right. On its face, 
this 148th section appears to give the right to vote to all 
registered electors, unless they are disqualified under the 
provisions of the 149th section. In the proceedings under 
an election petition where a question arises as to the right 
of a particular elector to vote, judicial inquiry can be 
made into the existence of the right under these sections. 
The Clerk of the Executive Council, the returmng officer 
and his deputies, are ministerial officers, bound merely to 
carry out the duties imposed by the statute. They perform 
their functions, in making up, certifying and transmitting

Is it
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for other 
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these lists privately, without notice to any 
reasonable to suppose that the Legislature meant that a 
right so sacred as that of an elector to cast his vote should 
be determined by such officers, and that to such an extent 
that their acts might preclude him even from complainmg 
against the result ofan election thus procured ?

Certainly, by the omission of the name ofan elector from 
the list furnished to the deputy returning officer, the 
elector would be precluded ftom casting his vote. If his 
name is not on that list he cannot well take the prescribed 
oath. The deputy returning officer is forbidden to give
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him the necessary ballot paper. But in that case hc is 
depnved, not of the right, but of the opportun,ty, to vote

The retujm.ng officer may, by accidcnt or design, ornit 
to furmsh a jdeputy with any list for his division. Still 
those whose names are on the original list have a right to 

a copA of that portion of the list furnished to the 
deputy that they may vote under it.

An elector iXaynot go to the poll; he may remain away 
voluntardy or VnVbluntarily; he may even be foreibly 
prevented fromlappearing there. He cannot vote unless 
heappears thereX But who would say that he had not the 
right to vote becaVse he did not appear at the place where 
alone he could exeflpise the riglvt?

The opening and\olding of the poli are necessary to 
enable an elector totist lns vote, but the failure to open 
and to hold the poll wbitid surely never be considered to 
deprive an elector o(Vhe right to cast his vote at that 
election, though it mighl deprive him of the opportunity to

I. RE BRANDON CITY ELECTION. 531

a 1894.
5- Judgment. 

Killaii, J.
d
ir
:o

haveis

er
m
to

to
lis
of
er
er
:e,
all
hc

The votes are cast by nikins of ballotler , , , papers furnished
to the deputies and handed) by them to the electors. If
the deputy have none, or if he do not provide the elector 
with one, the latter cannot cast his vote. But he has the 
right to receivc a ballot paper, to mark it and to deposit it 
in the ballot box.
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rm So an elector applying to vote must take the
required. He cannot, it is said, take the oath, owing to its 
form, if the list furnished to the deputy returning officer 
does not contain his name. But he cannot take the oath 
any the better if the list, though containing his name, is 
not shown to him, or if the officer refuses to administer it 
But who would suggest that the right to vote is dependent 
upon the discharge of the duties of the officer in these 
respeets ?

I think that I have suggested a number of circumstances 
under which a party might be prevented from casting his 
vote, but under which it would be admitted
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the right exists, though the exercise of it alone is prevented. 
judgnTent. In these cases the right to vote includes the right to liave 

the polis opened and kept open, to have the proper list as 
well as the proper ballot papers furnished to the deputy, to 
be furnished with the ballot, to mark and deposit it, and, if 
required to take the oath, to be shown the list and to 
that oath administered. The existence of the right is 
antecedent to and independent of the performance by the 
election officers in these respects, though subject to be 
defeated by the elector bringing himself within one of the 
grounds of disqualification set out in the 149th section. 
Some of these grounds may exist even before the election, 
though the party is registered on the list of electors; some 
may cease before the day of polling, though existing before; 
some may arise after the revision of the list. But there 
does not appear to i)e one which could arise or cease after 
the preparation of the list, except by act, omission 
sent of the elector occurring before or after such prepara-

532 THE MANITOBA REPORTS.

f
1894.

Killam, J.

have

I or con-

tion or revision.
This view makes the right to vote a real one, not 

dependent on the acts or defaults of any person except the 
elector himself, and one that can be established by judicial 
inquiry at the proper time. As in the case of other rights, 
its exercise may be prevented, in which case there is a

to me to make theremedy. The opposite view appears 
right to vote not really a right in the true sense of the 
word.

Under The Controverted Elections Act there may be 
when no poll has been held, andground for a petition 

the right there referred to as giving a status to petition 
would seem to be a right existing independently of the 
holding or method of holding the poll, and in the largest 
sense that can be given to the word under the Election Act.

I fully agree with the view which my brother Barn took 
of the Richelieu Election Case, 21 S.C.R. 168. The differences 
between the Dominion and the Manitoba statutes are such 
that, even if it were binding upon us in a case in which

even
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Judgment.
- which prevailed with the majority'oTthe'Court K"LAM'J'

TheS,dDe:emV C "tt0 V°te 35 detem,ined section 41 of 
ihe Domitnon Elections Act, R. S. C c
Subject to the provisions hereinafter 

whose names

that

8, by which, 
contained, all persons

distrirt ' tu 3r? re*>lstered 0n thelists ofvoters forpolling 
d.stncts u, the electoral district, on the day of the poLe at
anyelechon for such electoral district, shall beentitledto 
vote at any such election for such electoral district and no 
ther persons shall be entitled to vote thereat."
Pnmafacie this very clause, on its face, makes the 

appearance ofa name upon the list furnished to a deputy 
re ur„mg officer for hjs pollj divisjon d P X

struction the l° ^ *> "»ke this com
structron the more .mperat.ve, we find that the expression

hst ofvoters," in the Act, by section 2, sub-section M
means, ptuna facie, “the certified copy of the list or
trzdJ5oomoters for dpo,iing di*ict :
the returnmg officer or any deputy returning officer ” etc

To appreciate, then, the force of the decision, wé must
onsider that the pomt of view from which the Court had

to approach the case was entirely different from that from
ah trzrach thC present There. the learned Judges

natu e Zhe b"31!" meaning °f the C,aUSC‘ the
nature of the subject matter or other enactments oblieed
hem to read it different,y. Here, we find a clause whfch

my reasonmg be correct, prima facie makes entry on
the ongmal hst the test of the right to vote. I quite admit
that the reasoning of Mr. Justice Strong and Mr. Justice

tion of the *eS “7 S°me diStanCe t0Wards themodifica- 
t,on of the prima facie meaning of the 148th section of
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the Dominion statutes, felt themselves at liberty to take 

the contrary view.
Under these circumstances I cannot take the decision as 

relieving this Court from the responsibility of deciding this 
application according to its own interpretation of the 

Provincial legislation.
The application should be dismissed with costs.

Application dismissed tvith costs.
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Killam, J.
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gBraun v. Davis.

Assurance Company et al, Garnishees. 

tiefore Taylor, C J.

Gamishment-Attaehment of Jebk-DMs duo to defmdmt 
jointly—Jurisdiction, wtmt corporatiom are untum u.

due to the defendant and another person jointly, cannot be attached 
The Garnishment Act, R. S. M„ c. 64, to meet the platnUff s

i

tlThe Northern
Si

tl
and another

u
jo

Moneys

Where it is sought to attach moneys 
shown that the Company has an 
business through some branch or agency here.

In the case of The Northem-Assurance Company, garnishees, it agpeared that 
the head office was in Montreal, and that it had no ofBce m this Provmce, 
although there were persons here who received applicattons for Insurance 
and pending the reference of these to Montreal, were empowered to grant 
tempo,ary Insurance for 30 days, but all applicattons had to be sent to the 

' head office, where they were aecepted or rejected; the pohc.es were tssned 
payable there, and the amount assured
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Meld, that this Company could not be
vincc, or to be wlthin the iurisdict' ' °” busincss in lh« Pro-
by.hem being gamUhed ' '” “ '° “"mit °f —due ,s94-

Mc Arthur v. Macdotull, i M. R. 
followed.

Argued :
Dscidkd :

This

334. and Parkerrv. OdetU, 15 P. R. 69,

22nd March, 1894. 
28th March, 1894.,

was an appeal from 
Lhambers dismissing a 
order. The garnishees were 
Company and The United Fire 
the moneys garnished were payable 
property insured by them. 
obtained

an order of the Refe.ee in 
summons to set aside Statement.

a garnishing 
The Northern Assurance 
Insurance Company, and 

loss by fire of
„„„„ .t . The garnishing order 

that he had M “
indebted to the defendant,and that theytarried on b" 
and were within the jurisdiction of the Court Tfi5 
grounds upon whieh it was sought to set aside t l 
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the defendant alonc, but to him and another 
eeond.that the Companies did not 
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,804 on the face of it; the loss is payable as the interests rfi/y

Where there is an Insurance by two, if one assigned to the 
other, then he alone could sue. There is no allegation 
here that G. Davis has not assigned. As to the objection 
that no action can be brought here; McArthur v. Maadone l, 
1 M. R. 834. The agents here have power to insure for 

Defendant has given reasons why the
(

thirty days.
companies could not be sued.but has not gone far enough : 
Leslie v. Foley, 4 P. R. 246; Ruthcrford v. Bready, 9 M. 
R. 29. There is no affidavit from defendant, nor from 
G. Davis, only from solicitor. Defendant cannot take the 
objection that the moneys are payable to a third person, 
the garnishees only can set that up. Ontario Bank v. 

Haggart, 5 M. R. 204.
W. E. Perdne, for defendant. The policies are payable

named and the

1
a
o
d
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ol
C<

to tvvo persons jointly. Two persons are 
covenants are with them jointly. As to the form of 
covenant; Rawlc on Covenants, pp. 557-8; Keightley v. 
Watson, 3 Ex. 716. As to the Northern Assurance Co., ttiis 

thirty day policy ; there was no agency in this 
of the Montreal
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at
inc
ev<
Buwas not a 

Province ; the receipt ends with the 
Defendant was not

alscname
bound to show that the 

ets here, plaintiff should show 
The loss is

Mr.agent.
Company had not $200 in 
that it has; Dick v. Hughes, 5 M. R. 259. 
payable at the City of Montreal. There is no pretence of 
any debt being due, except on the policies; plaintiff should 
show there isanother debt if he claims there is one.
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jointl 
appei

Tavlor, C.J.-In the casl of The Northern Assurance 
that the head office of the Company 

office in this
Company, it is sworn
is in the City of Montreal, and it has no 
Province. There are persons here who receive äpplications 
for Insurance, and who may, pending the reference ofthese 
to Montreal, grant temporary Insurance for thirty days, but 

st be sent to the head office, where they 
was issued at Mon-

It!all applications mu 
1 are accepted or rejected. The policy garni:
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Companies. it should be sbow. the defo1^ ^

■ »state three of them made an
separate interests ^"eparate interests, for a sale 
agreement which State ch^er covenanted with the three
of the estate , and the P _„..rbase money to orte, and.
jointly to pay a moiety of the pur h Y for ffie
the other moiety to the other twa to do so,
afaount payable to the"^a“ ™e interest be several, the 
Gibbs, C. J. saymg, that * he terms of it be joint-
covenantwill be several, although on the
Butthere the several >nf6St. claimed, and
face of the instruméntu^ h 4 Esp 98> a ship
it is not so here * Elizabcth Marsh & Son, and
was insured in the na Evidence being given as
upon a loss the son sued alone. tlie
» bi. ,«• i" -bd b» .M=b
Judge held were fnmafacie ev.d refused,

under the Shippmg Acts.
Co. v. Catlctl, 4 Wend. 75, was a 

of five-sixths ofacargo valued a 
for $30,000, and on a total 

the whole sum insured,
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Judgment. 
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In James v.

but
registered as owner 

The Pacific Insurance 
case in which the owners 
*90 000 insured their interest

held entitled to recoverloss were
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to show in answer to this application that the case can be 
brought under sub-Section (r.) of that section.

1894.d,
Judgment.

None of the facts sworn to in supporting the summons to tayi.or' C. j. 
set aside the order are contradicted. And there is no claim

he
m,

that the Companies are, or that either of them is, indebted 
to the defendant in any amount unless they are so under 
the tvvo policies. That neither Company is otherwise 
indebted is sworn on the part of the defendant.

The appeal should be allowed with costs, the order of the 
Referee set aside with costs, and the garnishing order set 
aside with costs. These to be costs in the cause to the 
defendant in any event.
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The Northern Assurance Comfany et al, Garnishees.

Before Dubuc, Killam and Bain, JJ.

Appeal from order of single Judge— Leave to appeal after lime elapsed—Mistake 
of attorney—Evidence to set aside gamishee order—AJpdavit on informa
tion and belief not sufficient.

An appeal by the plaintiff from the order of the Chief Justice made in March, 
1894, setting aside a garnishee order obtained by the plaintiff herein, (see 
ante p. 534) was set down for hearing before the Full Court one day too 
late, and was therefore struck out, leaving the plaintiff to make a sub- 
stantive application under rule 66 for an extension of time for entering 
the appeal.

Such an application was then made supported by the affidavit of the plaintiff s 
attorney, accounting for the delay through a misapprehension and mistake 
made in good faith, tvhen the Court allowed the appeal to be set down with- 
in two days on payment of costs.
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On the argument of the appeal it appeared that the garnishee order had been 
set aside on the strength of an affidavit of the partner of the defendanfs 
attorney based on information and belief.

1894. C
e
FHeld, following Gilbcrt v. Endean, 9 Ch. D., 259, that as the application to 

set aside the garnishee order was one that affected and disposed of the 
rights of the pafties and was not merely interlocutory, it should not be 
granted on the material put in, which was mere hearsay evidcnce, 
andat best of no more weightthan the evidence on which the original 
order was made, and that the appeal should be allowed with costs.

% V

c

1

ii
Argued: l8th May, 1894. 
Decidkd: i8th May, 1894.

C
I

In this case judgment was given by the Chief Justice on 
28th March,1894,i allowing an appeal from the Referee, 
and setting aside a garnishing order obtained by the 
plaintiff, ante p.' 534.

The order was signed by the Chief Justice, and dated 
30th March. On 31st March plaintiff obtained an order 
from a Judge that all proceedings under or by virtue of the 
order made by the Chief Justice bestayed forfourteen days 
from that date, and if notice of appeal to the Full Court be 
given within that period, then such stay of proceedings to 
continue until the hearing or other disposition of the ap
peal.

Statement.

P

b
on tl

ti
g
tl
P
tlThe pracipe to enfér and set down the appeal was filed 

with the Prothonotary on 14th April.
Defendant then moved before the Full Court to strike 

out the plaintififs appeal, on the ground that it was not 
entered with the Prothonotary, nor notice thereof given to 
the defendant, within 14 days from the date and service of 
the order appealed from.

ti
sl
tl
it
P;
a
TPer Curiam. The appeal must be struck out. Costs 

to be to the defendant in the cause in any event.
Subsequently plaintiff moved before the Full Court to 

extend the time to appeal, supported by the affidavit of his 
attorney that he was under the impression at the time that 
the order for a stay of proceedings distinctly gave the 
plaintiff leave to appeal from the order of 80th March at 
any time within 14 days from the date of the stay of pro-

bi

til
st
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ceedings, and if such were not the case it was through his 
error and misconception of the terms of the order staying 
proceedings, and not through any fault or delay or mis- 
conduct on the part of the plaintiff.

The following cases wére referred to: Robertson v. Wigle, 
15 S. C. R. 214; Sievewright v. Leys, 9 P. R. 200; Dcderick 
v. Ashdawn, 4 M.R. 349; In re Manchester Economic Build- 
ing Society, 24 Ch. D. 488; Whitfield v. Merchants' Bank, 
Cassels’ dig. 681 :and Cusack v.L. & N. !T.Ä,[1891], 1 Q. 
B. 347.

Per Curiam. That, as the other side had not béen 
prejudiced, and the mistake was one made in good faith, 
under misapprehension of the attorney, the appeal might 
be set down within two days, on paymenf of the cosfs of 
the application.

The appeal was then set down to be heard.
On the same coming on for argument an objection 

taken by plaintiff that the application to set aside the 
gamishee order was made on the affidavit of the partner of 
the defendanfs attorney, based on information and belief. 
.Plaintiff filed no affidavit in answer. The affidavit on which 
the garnishing order was obtained was made by the plain
tiff on information and belief, and was sufficient under the 
statute. It was contended that the application to set aside 
the garnishing order was not an interlocutory application ; 
it was one that affected and disposed of the rights of the 
parties, and the evidence should have been the same as at 
a trial. Gilbert v. Eiidcan, 9 Ch. D. 259, was relied on. 
The same objection to the sufficiency of the mate"rial had 
been taken before the Referee and the Chief Justice.

Per Curiam. That as the affidavit on wliich the plain
tiff obtained the garnishing order was sufficient under the 
statute to entitle him to the order, that order should not be 
set aside on evidence that was merely hearsay, and that 
was, at best, of no moreweight than the evidence on which 
the order was made.

1894.
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Appeal allowed. an,d order appealed from set aside, with 
costs both of the appeiM from the Referee and of this 
application.

/. Stanley Hough, Q.C., for plaintiff.
IV. E. Perdue, for defendant.

1894.
Judgment.
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7Farmens' and Mechanics’ Bank 1
v.

Dominion Coal. Coke and Transportation Company. Z
ABeforc Bain. T.

Promissory note—Onus of proof whcre illegalit)' set up without plea of illegal- 
ity—Nolc of Corporation—Holder in due course. tc

VThe plaintiffs sued the defendants on a promissory note executed in proper 
form, given in favor of one Yates, and indorsed by him to the plaintiffs. 
The defendants proved that the giving of the note to Yates was for his 
accommodation and entirely unauthorized, and argued that the plaintiffs 

then bound to prove that they were holders in due course, under

th
in
ac

sections 30 and 88 of The Bills of Exchange Act.but there was no plea of 
illegality or fraud on the record. Vc

Held, that without |uch plea such defence couldnot be maintained.and it
unnecessary for the plaintiffs to prove that they had given value or 
were holders in due course.

wi
an
bcArgued: 2jrd May, 1893. ^

Decidbd : 27th May, 1893.

The defendants were a Corporation, incorporated under 
the Canada Joint Stock Companies’ Act, for the purpose of 
selling and dealing in coal, coke, etc. The plaintiffs 
brought this action against the defendants upon a promis-

th
un
boStatement.
th;
co



D Arcy v. 77/f Tamar, &c., Ry, Co., L. R. 2 Ex. 158.

W: Red/ord Mulock, Q. C., for plaintiffs referred 
Vamel on Negotiable Instruments, SS 386 388 q 
Morawetz on Private Corporation.(, J 65

Bain, J. I must hold that the note, on its face, nurports 
tobe tlrat ofthedrfendants. and not the personal note of 
VValsh and Adams, the president and 
the Company, who signed the note 
indorsement, presentment and 
admitted.

secretary-treas u rer of 
as such officers. The 

non-pay ment of the note were

The plaintiffs gave no evidence to show that they gave 
value for the note, and a non-suit was moved for on the 
ground that, as the note was issued for accommodation 
without the authonty of the directors, it was issued illegally 
and the dlegality having been proved, the plaintiffs were 
bound to show that they gave value. It is to be observed 
thåt if the burden of proof was cast on the plaintiffs then 
under section 30 of The Bills of Exchange Act they'were 
bound to prove not merely, as the defendants contended 
that they gave value, but that they were holders in due 
course—that is, that they gave value in good faith without

VOL. 9. 1'ARMERS BANK V. DOMINION COAL CO. 543

of thrCompany^and ^aledwh^th^Compmiy^corporate , 

sea , payabJe to the order of one Yates, and indorsed by '
Yates to the plaintiffs. The only plea on the record was a 
demal of the making of the note. The plaintiffs proved the 
maktng ofthe note by the defendants' secretary-treasurer, 

the defendants, on lus cross-examination, showed that 
the note Ilad been given for the 
that the Company had received 
note, and that it had been

accommodation of Yates, 
no consideration for the 

. , , made and issued without the
authonty of the directors. The plaintiffs gave no evidence 
to show that they had given value for the note, or that they
were holders in due course.

■4*
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(

notice of the fraud or illegality. Talarn.v. Haslar. -S Q. 
B. D. 345.» Before The Bills of Exchange Act, the rule was 
that when fraud or illegality was alleged and shown, a 
plaintiff had only to prove that he gave value for the note; 
then the onus was again on the defendant to show, i e 
could, that the plaintiff took the note with notice of the 

fraud or illegality.
If as I am assuming, the note sued on is.on its face.that 

of the Company, the case seems to involve some questions 
of considerable perplexity. The case was but inadequately 

cited bearing on the questions 
had no assistance

11894-
Judgment. 

Bain, J.

t
i
t
b
v
ii

P
P
fa
a:argued, and no cases were 

on which the decision tums, and I have 
from counsel in considering these questions.

The authority of Walsh and Adams, as president and 
secretary-treasurer pf the Company, to act for the Company 
in making and issuing promissory notes is, the defendants 
say, contained in a by-law or resolution passed at the 
annual meeting of shareholders, and this resolution is put 
in evidence. It is open to question if this note is made m 
the form in which the resolution authorizes them to make 
notes, but on this point I will hold that the note was made 
in general accordance with their authority, and that it is a 
note that would be binding on the Company in the hands 
ofa holder in due course. But while Walsh and Adams 
had authority to make notes for the Company, theyhad 
no authority to issue them for the accommodation of Yates 
or anyone else, and the issuing of this notre was, therefore, 
I think, affected with fraud or illegality. Then the question 
arises, does the evidence that was given of this illegality 
put the plaintiffs to proof that they are holders in due 
course, or that they acquired title through some one who 
was such a holder. Under The Bills of Exchange Act, 

s 30 (which section 88 makes apphcable to promissory 
notes) every holder ofa note is, prima facte, deemed to be 
a holder in due course until it is admitted or proved that the 
making, issue or negotiating of the note is affected with 
fraud, illegality, etc., and then the burden of proof is placed
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on the holder to show that he is a heM •
But I apprehend that h.f ! , holder m du? “ur.se.

b-. [*,... ,h, ..*r l' Vlo'=: -»
be admissible Tf rh„ a such evidence would

.«L t ;"r»-in due course or not, could not he ^ °f 3 h°lder
pany, then such evidence would be !? the C°m‘
Plea of nonfecit. But this pléa adm,ss,ble undcr tbt' 
fact of the note havimr he P , m lssue *?ereIy the 

-I .m
due course minht be hin.r 6 bands °^a holder in
raised on J t ^ «■«

do notsee how the evidence^of etud o"T' Ph •* 
admissible under it Unless rh,,' °r llIegahty ,s 
under nonfecit thére isno h ^ " admissible

Plaintiffs with notice o'f the illegälUy ^ ****** the

Gmng effect to what are only first impressions I 
verdict for the plaintiffs for the amoimt n,

Verdict for plaintiffs for $3,342.07.
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Judgment. 
Uain, J.
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Verdict for plaintiffs.
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f t)A Merchants Bank.Striemer v. PV» irBefore Dubuc, j.

do(

and the children under S.'s superintendence.

rr:;—- *• “
execution.
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hutaken from him for a
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M nevertheless, foUowing £ ^ »"“Je

3 M-112'1:Ä " “d not of
B ditors of the former.
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and

circumstances,
,he plaintiff as against the execut.on cre exa

he (
20th February, 1894. 
ioth March, 1894.

Argued : 
Decided : certaindetermine whether a

September, 1893, under 
defendants. against J. 

of the plaintiff, Helena

obtiissue toH Interpleader
quantity of grain seized m 
executions at the smt of the 
Striemer, was the pr°Perty

sr;:ÄTÄ “•In the fall of 18JA j_ du£ by hinl| and his farm

^ <*■*-* - ■'» *■
nine children, had to hve

unsaleable wheat left to them 
from relations.
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understanding that the der 1 ^ °n credit> witil the
the conveyancer and ndortoWbae TjTT *' °f

Payment of $300, to be made in th'’ f the first
interesto„thepu'rchase Zey 9M0  ̂ ^

would be paid tothe vendor.
Tpe plaintiff admitted that she h-id nn m ,

ttn TJZ Part^ P-^^edwith;$C5r0oPbtahinédbdy

partly torrowed from relatives and neighbors ^Th “f 
of cultfting the farm and harvesting the grain 
by J. atnemer, his daughter aged 15 and hfs 
years> r 1(h a little aåsistance in 
plaintiff herself.

was done 
son aged 10 

stacking the grain by the

4• “ ^ ÄKT*-
obtaCgbofgsaéed g0rainhwereUrmaade by £ t

old plough claimed as her own by the plaimifTwere ‘all

subsequently taken away by the vendor 
belonging to J. Striemer.

After harvest, the crop was seized under execution 
Jropmy 3nd W3S daimed ^ the plaintiff as her own

and an old mare
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4
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, cited

Meakm v. Samson, 28 U. L. L. r. a >

»'•»‘““•‘SSflÄ
1894.

Argument.

14 O. R. 468, and v)4' v. 

yl I. Andrews and /.
Jfinto» v. CWff, 8.M. Rr261,»^"v; ^
Canadian Loan and Investment Co., 7 M. R. 1 , _
c,,LmB.,A ✓ ■ » V. C. W »»r-

Pitblado, for defendants, cited 
British

s
52; and Parenteau v.

idence in this case I cannot say that 
moral fraud in trying, under 

Her

Dubuc, J.—On the evi t
guilty of t

S7Ä22£ tltirt 4-,5r 1 , Che verv likely expected that the produce of the 
farm would be saved from her hnsband's creditors, hut 

do not think she purposely meant to ,

raised under such
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tr
Oi
K
sl
hi

in her ovvn name, there
their judgments. 
circumstances are
husbands debts, it is certainly a case

But the law has to be administered as it is found m the
statute books, and construed by the Courts.

to the decisions under the Married Women s 
Act, in the Ontario Court, —^ v.

1 friTc Ä*1,"-R 410 ; Meakm v. Samson, 28 U. L. L. 1. o ,
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that the grain in question in this case is nnt
property of the plaintiff. not the separate -894.

k.
insolvent, were''Lld^JbThefovvn^s thUSband ^

SS SÄ-fÄffil
in Doll v. Conboy 9 *a‘d down in that =ase
stances were almost Sental ^ C1>CUm-

thelolXro^t^wr C hR',129’ the land

hefd to belong to the wife, as owner of the l.nd

,hr * --
while the husband did some Z ^ hw;
The Court held she was noTcarrvL nn ^ ^ P‘aCe' 
trade separate from her husband \ B ” 0ccupatlon or

"head of the family.

~‘<Ä.v- f’■""

husband was employed as bar-keeperat^Talaty ofllT 
month. The goods and chattels of the hote h l “ 
se,zed by creditors of the husband were in an 22 7" 
issue, held to be the wife’s ’ mterPleader

merchants bank. 549
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the husband and by a man hired and paidby the wifc The 
ludvment crop was held to belong to the husband.
£= , In the above cases, the wife actuall/owned the property 

’ orhad in the businfess some money of her own, or the 
goods were sold to her on her own credit and respons,- 
bility by merchants who would not deal with the ms 

husband.

matter was never discussed. It is even doubtful whether» 
the sale to her was really completed, because the deed was 
lceptbyLong, the conveyancer, not to be dehvered untd 

the first payment would be made.
cultivated and the crop harvested by the 

and his children, and with the
Two of thethree executions

seized were upon judgments 
Striemer for the price of the very 

that farm to räisq.the crops in 
of circumstances, and in 

I do not see it

1894.

The land was 
work of the husband 
implements belonging to him. 
under which the grain 
obtained against J. - 
implements used by him on 
question. Under such a State 
view of the above-mentioned authorities,

hold that the said crops are the exclusiv 
inst the execution creditors

was

possible to 
property of the plaintiff 
of her husband.

as aga

verdict should be entered for the defendants.

Verdict for defendants.
I think a
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i- Montgomery v. Hellyar.
rtt

Before Taylor, C. J., Dubuc and Bain, JJ,

to
1C

id S°h'"sC°ff,hC P'ain,i"’S g°°dS havi"B becn «i«d and sold with thoM of 

cortam promises, from which, before ,h= seieure all 7 r/T

, k.

J^^rEES2EF^

be
ei>
as
til

I
the bailiff that he claimed -he

he
>ns
nts
:ry

■ (®“b"C- y\ d'K'"»"B). tha, the defendants bad failed to prove that the, 
ad been induced to do anything, or to abstain from dLg anything 

by reaaonofwha, the plainttlf had said or done, or omi,,ed to»,£ 
do, and that the platnttff was entitled to recover. X

i in
in

e it
iive Pickard v. Stars, 6 A. & E. 469, disUngnished.
ors

AttGUED: gth December, 1893. 
Dkcided t toth March, 1894.

This was
nts.

W f rv ?" aCI‘0n 0f trespass and trover, tried at the St,t,men, 
Western D.stnct Asstzes by Mr. Justice Kiilam, without a 
jury, when the platnttff had a verdict for $215. The 
defendants then moved to set this verdict aside, and to 
enter a verdict for thqm, or for a non-suit 
trial. or for a new

The plaintift’s wife„ , the tenant of certain premises in
Brandon under a lease from Mrs. Johnson, dated 1st May 
1893, for a term of one year, at a rent of $780 payable in 
equal portions on the first day of each month in advance

was

SI
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On these premises she carried on business as John A. Mont- 
gomery & Co. There seemed to be no dispute that the 
rent for the month of September was unpaid, but it was 
alleged that, although by the terms of the lease the rent 

payable in advance, there was an agreement that it 
should not be paid until the first of the next month. On 
themorning of the 25th of September, it was found that 
everything had been removed from the premises, and 
the same day the defendant Hellyar, as agent of the land
lord, signed a distress warrant addressed to his co-defend- 
ant Aylesworth, directing him to “Distrain the goods and 
chattels of Mrs. Edith Montgomery, the tenant in the 
house he now dwells in, or upon the premises m his 
possession, situated corner 9th Street and Rosser, or vvhere 
removed to, for the sum of $520, being the amount of rent 
due to me on the såme on the 1st day of May, 1894. 
Under that warrant, Aylesworth on the same day seized a 
large quantity of chattels and effects then in the rear of a 
shop occupied by a firm of Cray & Davidson, and distant 
about one hundred feet from the premises comprised in 
the lease. From there the goods seized were, in the 
evening, removed to auction rooms on an adjoining Street. 
Next day the defendant Hellyar received a letter from the 
attorneys of the plaintiff, in which they notified him that 
he would be held responsible in damages for the illegal 
seizure of the goods and chattels of John A. Montgomery 
& Co., under an alleged claim for rent. On the same day 
the attorneys wrote a letter to Aylesworth the bailiff, 
stating that they had been consulted by the plaintiff in 
reference to the legality of the seizure of certain goods and 
chattels under an alleged claim for rent, and had advised 
that the seizure having been made ofif the demised premises, 
he and the party issuing the warrant to him were liable to 
an action for damages on account of the seizure, and that 
unless the seizure was at once abandoned an action would 
be brought. The next day the attorneys wrote another 
letter to Hellyar, asking if he intended releasing the seizure 
of Mrs. Montgomery’s chattels, stating that the seizure

552
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‘‘ ega! for several reasons, and that a writ would be 

issued against him and the bailiff unless the goods vvere 
given up that night. On the 28th of September the 
beginnmg this action 
goods seized

1894.

Siatemenf.
writ

issued, and after that part of the 
vvere sold by auction. But before this, the 

claim for rent had been rcduced to $65 This 
apparentiy would have been paid, had payment of the 
of the distress not been insisted upon. Some of the goods 
seized were proved to have been the property of the plain- 
tififand not of Ins w.fc, the tenant of the demised premises 
but t'e plaintiff did not inform the defendants of this at any
hadbeen sokT 'SSUe°fthe writ nor until after the goods

Clifford Sifton, A. G., and O. H. Clark, for defendants, 
referred to h er ner v. Cole, 15 U. C. R. 561; Lnvis v. Read 
13 M. & W. 834 ; Freeman v. Rosher, 13 Q. B. 780 • Miles 
p R' 8 Q' B- 77: Oedcrick v. Ashdawn, 15 S. C.
R. 427 ; Crowther v. Ramsbottom, 7 T. R. 655; Etherton v 
Popplewell, 1 East, 139; Bell v. Ms/,, 45 U. C R 167- 
Trent v. Hunt, 9 Ex. 14.

was

amount
costs

t
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„ J- f-^wart, Q. C., for plaintiff, referred to Lambert v- 
Marsh, * U. C. R. 39; Pullen v. Palmer, 3 Salk. 206.

Tavlor, C. J.—It is urged that as against the defendant 
Hellyar a nonsuit should have been entered, because there 
is no evidence

;t.
te
at
al

connecting him with any seizure of the 
plaintift's goods, or showing that he had a knowledge that 
any goods of the plaintiff had been seized by his co-defen- 
dant until after the issue of the writ in this action. Now 
it appears that when the bailiff found the goods.he went to 
Hellyar, told him where they were, and asked him to send 
someone or his clerk to see if he could identify them 
Hellyar then sent his clerk with the bailiff, and on arriving 
at the place where the goods were, they found the plaintiff, 
who, in answer to a question put by the bailiff, admitted 
that the goods were those which had been in the shop in 
question, but forbade the bailiff to seize them. In his 
evidence Hellyar says the bailiff vvas acting under his
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(
authority and according to his instructions when he seized 

jedgmcnt these pa/fticular goods in the rear of Cray & Davidson s 
TaylÖTc | shop. Then he received from the bailiff out of the proceeds 

’ ' of the sale the $65 which was the amount of rent claimed 
As is said in WoodfuWs Lundlord & Tonant, 

light recognition by the landlord of
to be due.
459 (13th ed.), 
what has been illegally done on his behalf may amount to 

adoption and ratification of such illegal acts, and so 
render him personalljr liable for them. In Haseler v. 
Utnoyne, 5 C. B. N. S., 530, where, a bailiff having made a 
seizure, the’ tenant’s attorney wrote complaining, the land
lady sent for her agent who had signed the warrant, and on 
being informed that the goods had been seized and were 
about to be sold, said she would leave the (Inätter in his 

hands, she was held liable.
It is quite clear that the defendants 

the lease made by Hellyar and Mrs. Siftbn Lo Cray & 
Davidson, and under which they subsequently issued a 

The evidencé entirely fails to show that 
seized upon any part of the

a S
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t
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t justify undercanm ci
c<
SE

sadistress warrant. 
the goods in question 
premises comprised in that lease. It is nrterely shown that 
they were seized in rear of the shop of Cray & Davidson, 
and what property was demised by the lease to that firm 

is left quite uncertain.
I cannot see that the plaintiff is in any way estopped 

from asserting the claim he now makes. He positively for- 
bade the bailiff to seize the goods when he was first about to 
do so, and Hellyar was informed of this. He was under 
no obligation to State then the nature or ground of his 

objection to the seizure.
It is true letters were written by his attorney, the first 

stating that the defendant Hellyar would be held respon- 
sible in damagés for the illegal seizure of the goods and 
chattels of John A. Montgomery & Co., under an alleged 
claim for rent, while the other spoke of the goods seized 
as Mrs. Montgomery’s chattels. But these letters were 
both written after the seizure, after the wrong complained 
of had been done. I cannot see how the defendants were,
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by the plaintiffs silence at first as to m
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Judgment. 
Tavlor, C. J.

g3°, yet, app; 
then the sale
buflnaU117ZTT P°,nt WCrecited lor ‘he defendants,

-WÄX7ÄSmore th"
trover in which machinery having been sold by'1 the"sheriff 
under an execuhon, the plaintiff claimed it under a mort 
gage from the execution debtor He haH a

creditor, consuIted^fr^nTbcmt^he ^sta^e^r afferts^nd^the 

course to be taken, and spoke of his being a creditor but
Jdd "Thé"gl n hiS m°rtgage- Lord Denman, C J 

d- The rule of law ,s clear that, where one by his words
or conduct w.lfully causes another to believe the existence 
of a certam State of things, and induces hi 
behef, so as to alter his 
is concluded from
State of things 
as the same

any inquiry, the seizure and
were proceeded with.

m to act on that 
previous position, the former 

m averring against the latter a different 
as existing at the same time ” Or

A & E 90 . An,CdtJU1ge PUt !t in Gre& v- 10 
A. & E., 90, A party *ho negligently or culpably stands
stamid al,°WS another t0 co"tract on the faith a,Kf under, 
tendmg of a fact which he can contradict, cannot afterwards 

dispute that fact in the action against the person whom he
Öff s^Tl^M m deCeiving " In that case the plain- 
tdfstood by, allowing a man to get credit as the owner of

himsgffrt 3 CS °f 3 business'the Plaintiff being
himself the true owner. So in Miles v. Fur ber, L.R. 8 Q B
n a cornpanywas held estopped from distraining upon 
goods warehoused on premises owned by them, and they 

because they had ailowed themselves to be held 
out as the persons with whom the 
housed. In Niven
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farm which hemortgaged to Brush, the mortgage 
of sale. The plaintiff desired to buy 

not sell,

owned a
containing a power
the farm, but was told by Belknap that he could

he had made it over to Brush in satisfact.on of a mort
gage, although he had been allowed to remain in possessmn 
until he could get another place. He, hotvever offered to , 
go, and did go, with the plaintiff to Brush and adv.sed him 
to sell Brush sold and conveyed to the plaintiff, who

— ■- ■*»

1894.

Judgment. 

Tavlor, C. J.
as

1

!

t
ments. Belknap and his son then set up a 
plaintiff was only a mortgagee in possession, but they 
held estopped from asserting such a claim. In Lines v. 
Grange, 12 U.C.R. 209, the sheriff seized an engioe. The 
evidence was conflicting, whether Lines said t° the ba.hff he 
could take it, or whether he said that if he d.d takc -t he 
would do so on his own responsibihty. At the sheriff s 
sale his partner and co-plaintiff bid on the eng,ne, and ,t 

held that they were not estopped from bringing an

s
were

c
r
b
c
SI

e-
tl

was
action of trespass. ta

P]1 cannot, upon the evidence, find that the defendants 
were induced to do anything, or to abstain from domg any- 
thing, by reason ofwhat the plaintiff said or did or omitted 
to say or do. Unless that is proved he cannot be estopped 
from now averring the truth or asserting a demand.

In my opinion the verdict entered by my brother Killam 
should stand, and the present motion be dismissed with 

costs.

ht
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ex

Ba1n J —There is no doubt that the plaintiff and 
his wifé removed the goods with the fraudulent intention 
oftrying to evadd payment of the rent. The seizure, how- 
ever was made off the demised premises; some of th 
goods seized and sold be.onged to the plaintiff and not to 
his wife, who was the tenant; and, as I think the evidenc 
shows that the seizure was made by Aylesworth y 
Hellyar’s authority, I see no ground for questiomng the 
correctness of the verdict that my brother Killam entered 

again st both defendants.
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»rzrä t r, '.vr-1'that th "dir d*,å"“ ™«d.d »*;«..tT
“it:,:" ■tiie v"- =»,«Davidt, p„:£. — >■

tion forlh g T When they Were seized'as justifica-
tion for the seizure, they should havc pleaded
specially. Fumeaux
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I do not think the evidence 

clusion than that the
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uld justify any other 
defendant Hellyar

responsible for the illegal seizure that 
ba,1,flC.H ^ Principal is not responsible for a trespass 
comm.tted by his agent unless he gave prior authority or 
subsequent assent. But here, I think there is ample
thé matt H aUth°nty and ratifi=ation. Lookingt
Lke of Hellva TI* aMe VieW that il is Possib,e *> 
T U position, ,t is clear thatafter he knew the
plamtiff had forb.dden the bailiff to interfere with the goods
he ef ,t to the bailiff to decide whether he would proceed
w,th the d,stress or not. The bailiff did go on with it
and had,t turned out that the seizure was valid Hellyar
would have taken, and certainly intended to take the
SleTal °h ^ and n°W th3t !t tUmS °Ut that the seizurc was 
'liegal, he cannot say that it was made without his

' authonty- But Hel]yar himself has to admit in his 
examination that Aylesworth

\vo con- 
legally 

made by the
rhe

wasfhe
he

ifTs 
d it

an
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with

and according to hts instructions when he seized the goods 
on the Cray & Dav,dson property, and this admission is 
decisive of the question of Hellyar’s liability. Doubtless 
when he authorized and instructed Aylesworth to seize the 
goods he d,d not know that some of them belonged to the 
plamtiff, and he d.d not intend to authorize him to com- 
mit a tiespass. That, however, has nothing to do with the 
question. He authorized the seizure 
responsible for the 
if it had been his

wasand
ntion 
how- 
f the 
lot to 
dence 
h by 
ig the 
itered and he is as much 

consequences of his bailiff’., action as
own.
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Then it is argued that the plaintiff is estopped from1894.
judgment. asserting the goods belonged to him, because in two ör 

three letters written by his solicitor to Hcllyar, the goods 
‘ are spöken of as Mrs. Montgomery’s. But these letters 

written after the seizure had been made, and could

Bain, J.

were
not, I think, possibly amount to an estoppel. At most 
they were only admissions to be taken into consideration 
along with the other evidence of the ownership of the 
goods. It is true that the plaintiff does not appear to have 
told the bailiff at the time the seizure was made that some 
of the goods belonged to him. But he forbade him to seize 
the goods, and having done this, he was under no legal 
obligation that I can see to explain that he claimed some 
of the goods as his own. Nelther by words nor conduct 

the bailiff cause to infer or

(

t
d
ti
r<

have given
suppose that the goods were not his but his wife’s; and 
under the circumstances there Was no estoppel from his

does he seem to
tl
te

mere silence.
Fagree with the Chief jfustice that the verdict should be 

affirmed with costs.

m
R
5(
fir

Dubuc, J.—The plaintifTs goods would have been 
answerable for the rent had they been seized on the leased 
premises, but the lessor who can 
tenant's goods clandestinely removed from the leased 
premises, has no such right over goods belonging to any 

other party.
At the trial, the defendants, attempted to justify under 

another lease in which Hellyar and Mrs. Sifton were lessors 
and Cray & Davidson were lessees. But, in the first place, 
it was not clearly shown that the goods, when seized, were 
on the property leased by Hellyar and Sifton to Gray & 
Davidson. In the second place, it was proved beyond 
doubt, that the seizure was in fact made under the distress 
warrant given by Hellyar to distrain the goods of MrsV 
Montgomery for the rent due by her, which he could not 
do‘ under the léaseto Gray & Davidson, and that they 
seized under no other authority. My brother Killam held

be
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follow and seize his
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that under Dcderick v. Ashdown 15 S C R 207 E 
justification could not be allowed and I 227’ h —'
right m so Holding ’ d 1 thmk he was <lu'te Judgme*.

and takmg h.s goods, the defendant may justify under a 
sufficent legal process if he had it in fact Z "
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In La7nbert v. Marsh, 2 U C R 39
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the^ailftose1 He‘‘yar C°ntends tha‘ he only authorized 
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be hable unless he had ratified the act of his bailiff with 
knowledge of the irregularity, and in the second cäse it 
was shown that the act was done without the landlord‘s

adoptal fheaT tI" *" "° °f his having
^ 13 0 B 780 bamed°Ctrine |S f0U"d in Frmna» v.

, Q B- 780'where >t was held that a principal is not 
l ablcn trespass for the act of his agent, unless iJauthör- 
’ d 1 brforchand, or subsequently assented 
knowledge of what had been done.
h'"th:S;r' ^elIyar was made aware that the plaintifr
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brother K.Uam at the trial. The defendants contend that 
the plambfrshould be estopped from claiming the goods 

h>s, or trom claiming damages for their value, because
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by his words and acts, he did not make known to the 
bailiff or Hellyar that the goods in question belonged to 
him, but, on the contrary, led them to believe that his wife 
was the owner thereof. The doctrine of estoppel is well 
laid down by Lord Denman in Pickard v. Sears, ti A. & 
E. 469, where he says: “ The rulVof law is clear that when 
one by his words hr conduct wilfully causes another to 
believe the existence of a certain state of things, and induces 
him to act on that belief, so as to alter his own previoUs 
position, the former is concluded from averring against the 
lattera different State of things as existing at the same 

.* time.”

1894.

Judgmcnt. 

Dubuc, J.

The plaintifTs conduct in cönnection with the matter 
was anything but straightforward, and there were two > 
things, by which the defendants were led to believe that the 
goods belonged to iv/rs. Montgomery. In the first place, 
he forbade the bailiff taking the goods, but never sajd 
or intimated to him that he claimed them as his property.
He knew thé goods were seized for the rent of the building 
leased to his wife; he saw the notice of salé which set out 
that the goods were Mrs. Montgomeryis gopds, and, 
although he had Sfeveral Communications with the bailiff in 
regard to the matter between the sejzure and the sale, he 
admits that not a word was said by him as to his being the 

of any of the goods. In the secpnd place, he

I
1
t

owner
eaused his Solicitors to write three letters which were pro- 
duced, two to Hellyar and one to the bailiff In one of 
them the goods are referred to as the goods and chattels of 
John A. Montgomery & Co., and he States in his evidence 
that John A. Montgomery & Co. is the style of the busi- 

carried on by his wife; in another, the goods are

r
a
8
w
a:ness

méntioned as being Mrs. Montgomery’s chattels; and 
,in a third one the solicitors say that they have been 
sulted in reference to the legality of the seizure of certain 
goods and chattels under an alle^id claim for rent, and the 
illegality mentioned is that the seizure was made off the 
demised premises. There is nothing there intimating that 
the plaintiff claimed to be the owner of any of the goods;

ai
con-

re
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montgomery v.

t, the C;ntrary- every thing seems to convey the idea that
The°lW:^ve Pr°Perty °f MrS' Montgomery ^

he plaintifif knevv perfectlv well hh-t- *1 seizedfortherentdue bv Mr M V g°°ds were

and allows the bailiff r , But he stands by

Ärri-H-SS?
sSEESSEÉ=»hewas justified in disregarding the plaimiff’s 7 S g0°ds'

iTaSebthe "** ™ =

.f h= had only.stated they belonged to him • but 
m:sledthe bai,iffingivmgawronggground but' 

seizure and sale, tire bailiff 
ground as of no ^ail 
bad reason
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atron to the landlord, assisted his 
goods from the premises 
when there
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run.
any notice or intim- 

wife in removing the 
early hour in the mornincr 

was one month’s rent due and unpaid 
asked at the trial his reason for doing so, he did ' 
any: Here is what he says on that matter :

Q —Why did you decide to remove the 
the hours of seven and nine in the 

A- Well, I don't know that 
reason. I w
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The reason, however, is very obvious. He says that on 
he had asked Helly ar to try and get

1894.
Judgment. 

Dubuc, J.

several occasions 
another tenant for the place; but he admits that he never 
notified him that hé was going to leave. It is manifest that 
he could have no honest purpose in removing the goods as 
he did; if he had had one he would likely have mentioned 
it. His intention was clearly to get rid of the lease, and 
thereby avoid paying the rentwhich the landlord was justly 

entitled to receive.
It is, ofcourse, for the landlord, who has distramed on 

goods removed from the demised premises, to show that 
they were removed with an intention to defraud him of his 
remedy by distress ; and the mere removal of goods by the 
tenant from the premises demised, when rent is in arrear, 
is not of itself fraudqlent as against the landlord so as to 
justify him in pursuing them. He must show that they 
removed with a view fo elude distress. Inköp v. Morchurch, 
2 F & F. 501; Party v. Duncan, 7 Bing. 243. But the 
admissions of the plaintiff and the circumstances under 
which the goods were removed show conclusively, to my 
mind, that the thing was done with a fraudulent intent.

By recovering damages herein the plaintiff is getting, it 
• seems, the benefit of his own fraud. As, by his conduct 

and by the letters which he caused to be written by h.s 
solicitors, he led the defendants to be deceived as to the 
true ownership of the goods seized, I think he should be 
estopped from claiming the said goods as his property and 
recovering damages because they were sold under distress

;
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In my opinion, the verdict should be set aside and a 

suit entered.
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Verdict for plaintiff sustained and motion dis

missed with costs. K
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TheWno traceinthc English reports or text-books 
so far as they have been cited to me, or as I have exammed 
them, ofthe doctrine enunciated in Damson v. Moffatt, 1 
O R 484, that the Court has inherent jurisdiction to grant 
equitable execution against a fund in Court and direct 
payment of it'to the judgment creditor ofthe party enhtled 
without proceeding under these Acts. I do not think that 
I should adopt that doctrine. It is true that m Courtoyv. 
Vincent, 15 Beav. 480, the Master ofthe Rolls continued a 
stop order upon the fund. and that in Wxdgery y. Tepper, 6 
Ch D 370 Lord Jnstice Cotton spoke ofthis as something 
like an equitable execution.” But nowhere was it suggest
ed that the Court could go farther than stay payment until 
the judgment creditor could apply for a charging order. 

In Milcs v. PnslaVd, 2 Beav. 300, a charging order was re- 
fusedby the Master of the Rolls on the ground that ,t 
could be granted only by a judge of one of the comts of 
law, and no suggestion was made that any other relief could 

be given by him.
A stop order gives 

to the Court of a claim or 

ment.
The application of the judgment creditors 

mi=sed with costs, to be sk off against the judgment
The application ofthe plaintiff will be enlarged a week

to enable the judgment creditors to apply for a charging
take such other step as they may deem proper, the

564 '*

1894.
Judgment. 

Killam, J.
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As to the application for set-off of costs of aformer applica- 
I think this should have been donewhen the order was

are taxed, wlnch, 1

an
br;
“iition,

ämtoldi hasTotbeen done. It is only when the costs are 

taxed that there is a final judgment for their payment, to 
which the principle of setting off cross-judgments can be

^Idt not decide that there should be such a set-off vvhen 

sts are taxed, but merely refusetliat part ofthe applica-
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t.on without costs, Without prejudice to 
after taxation of the costs.

Application dismissed with
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Martin v. Morden.

Tavlor, C.J.
Rea! Property Aa-Qweot-DescripHon 
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respect, was dismissed with costs. CaVeat whlch 
Jones v. Stmpson, 8 M.R.
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124, and AfcKay v. Nanton, 7 M.R.
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: Uth January, 1894, 

I5th January, 1894.
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schedule O is a notice to the District rL t in
person lodgimg the caveat m • t • ^e£lstrar» that the

in the land describerl a = tj ■ . ’wh c!l must be set out,

»-Hr. -

applica- 
rder was 
vliich, I 
osts are 
ment, to 
i can be

off when 
: applica-



lands described in the application of James Alfred Morden, 
It contained in itself nothmgto1894-

Statement. under and by virtue," &c. 
show what the lands were.

J. Martin, for caveators.
W. H. Culver, Q.C., for caveatee.

hold that the caveat is defectiveTaylor, C.J.—I must 
and the defect is nöt cured by a description of the land 

the affidavit. In Jones v. Stmpson, 8 M. K.
124 the objection was that the addition of the caveator was 
not set out in the caveat. It did appear fully in the affida
vit There my Brother Bain held that the d.rection >n the 
statute, that the caveat itself shall State the hame and addi- 
tion was explicit, and was not comphed with by stating 
these in some other document. The statute ,s just as 
plicit in requiring a description of the land to be g.ven. It 
does not say that the caveator claims an »terest m the land
described in the application of the caveatee, but that he 
claims an interest "in the land described as, givmg the 
description, “ in the application of" the caveatee. In such 
a matter as a caveat, accuracy in the description ofThe land 
is most important, and the direction of the sta ute "" 
gard to it is, in my opinion, imperative. See also McKa} 

v. Nanton, 7 M. R. 250. did
ca

veat afortiori the defect asto describing the land cannotbe 
thus’ cured. Section 172 of the Act does not get over the ob- 
iection, even if it applies to caveats, which it does not seem 
to do. If the caveat is, as I hold it is, defective, it -s so for more 
than an informality or technical irregularity. And ,f ,t ,s 
defective, there is no caveat, and I have no junsdiction to 
entertain the petition. The filing ofa caveat which com-

McArthur v. Glass, 6 M. R. 224.
st be dismissed with costs.

Petition distnissed with costs.
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Bain, J.—It is clear that if the caveatee were relying 
wholly on his tax sale deed, the burthen of proof to estab- 
lish his title would lie on him. He does not deny that 
Andrew Morden was the owner of the land, as is alleged 
in the petition; and the caveators, claiming a charge under 
the writ of execution against Morden, are claiming under 
his title, and in privity, as it were, with him, and X do not 

that the position is changed by the other grounds taken. 
Ofcourse, if the caveatee had proved conclusively that the 
caveator’s execution had expired, or that this land was free 
from seizure under it, he would have completely answered 
the petitioner’s claim, and there would be no object in direct- 

The caveators have not met the caveatee’s

1894-
Judgmcnt. 

Bain, J.

see

ing an issue.
allegation of his information and belief that their writ has 
expired, but I cannot consider that either allegation has 
been proved, nor diti the caveatee’s counsel argue that they 

His contention was that they had the effect of shift- 
ing the burthen of proof. But in the absence of proof to 
the contrary, I must assume the caveators have the charge 
they assert, and on account of having which they were 
served with notice of the application. The caveatee is en- 
titled to a certificate of title *as against Morden and those 
claiming under his title, only if the sale of the land to him 
for arrears oftaxes was valid, and it is for him to shew that

were.

the sale was valid.
The caveatee should therefore, I think, be the plaintiff 

in the issue.
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Smith v. Smyth.

Bcfore Killam, J.
^-'‘W^WcHonfor nen.MaleMo 

Mal- Weight ofemjence. rev er se judgment

An applicalion by the defendant for a new trial , 
judgment of one Countv Conrt • , ’ * reversc or vary the
made ,„olher ZZ Zn ,Z " '*7 °' ^ h™"E been

and the applicalion was dismissed Def I ,br°Usht l0 h,s attention, 
ehe Queen, Bench " ,0 a Judge of

Held, that the principles thus laid down were correct ..nt, .
should lie dismissed, altliouch in ih, e ! ’ d lhat ,he aPPeal 
3.5 oflhe Act, the ~ b° "*"■? “"d~"
m so far as the Court above coulrl Ho • v ed ul)0n the facts 
before it. C““,d d° 50 wllh°a‘ h»inB the witnesses

Argued : 7th November, 1893.
Decided : i6th January, 1894.

Cotnfv CmrOemrandeCiSI0n °f Judge Cumber'and,
County Court of Brandon, dismissing an application to re-

judgment of Judge Walker, formeriy of the 

was

aintiff of the Statement.

verse a 
Court.

The action
same

r th , , , brought for commission on a sale of land

triZr f Application was then made for a new
trial or for a reversal of the verdict. This motion came

Judge ofthl cUmterrnd' Wh° h3d in the meantime 
Judge of the County Court for the district in the place of
DringC 1 ■,UdgC Cumberland proceeded upon the
Lpear d t h°U,d reVerSe the Verdi“ -lessl 
appeared to him unreasonable and unjust, or unless, from

/'
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1894. a perusal of the evidence it appeared to him beyond all 
Sutement. doubt that the trial Judge could only have arrived af his 

verdict by omitting, through oversight, to consider some 
undisputed fact or that some undisputed fact or some plam 
principle of law applicable to the facts and favorable to the 
defendant could not have been brought to his attention.

made under s. 308 of The CountyThe application was
Courts Act, R. S. M., c. 33, which provides that “A 
trial or re-hearing may be granted or a judgment reversed 
or varied in any action or suit, or in any matter or prooeed- 
ing, upon sufficient cause being shown for that purpose."

new

/. S. Ewart, Q.C., for appellant.

W. H. Culver, Q. C., for respondent.

Killam, J.—Under the clause above referred to, it ap- 
verdict has been entered for a 

evidence in-
pears to me that, where a 
plaintiff by a Judge of a County Court, upon 
sufficient to be submitted to a jury, it should be reversed,

of the weight of evid-but where the question is only 
enceoroftheinferences to be drawn from the evidence, 
the principle adopted by the learned Judge is applicable.

If this were an appeal from the original decision under 
s. 315 of The County Courts Act, I should be obliged to 
review it upon the facts in so far as I could do so when I 
had not had the witnesses before me. But it is an appeal 
from a decision on the application for a new trial or to re- 
verse or vary the verdict, and that, I think, should only 
have succceded if there had been no sufficient evidence for 

being submitted to a jury,

one

the plaintiff to warrant his 
or if the verdict of the trial Judge had been arrived at by 

wrong interpretation of the law or some unreasonable

case

some
inference of fact or oversight.

In my opinion, the verdict of the learned Judge of the 
County Court was in no way unreasonable or unjust, and 
there is nothing to suggest that it was given through any 
oversight or misconception of the evidence. It was reason- 
ably open to a jury to find as he did upon the evidence, and

1
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see that Judge Cumberland could have acted .894. 
otherw.se than as he d,d upon the application before him.

I must, therefore, dismiss the appeal with costs.

571
all I cannot
his
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lain Killam, j:

the Appeal dismissed with costs.
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mty
new
rsed
eed-
>se.”

An appeal to the Full Court from the above decision 
was heard m Easter Term following and dismissed with 
costs the Court holding that, under the circumstances dis- 
closed on the evidence, the County Court judge appeared 
to have been justified in giving a verdict for piaintiff.

: ap- 
br a 
e in- 
rsed, 
evid
ence,

Re Rapid City Farmers’ Elevator Co.

Before Bain, J.

Company-IVinding up—Petition for winding up 
vency— When Company insotvent within the 
Act—Pleading assignment ofa chose in action.

In a petition for an order against a company under The Winding Up Act 
R. S. C. c. tag, the petitioner alleged that the Company -i, i„so]vent and 
utteriy anahle to pay yonr petitioner1! said debts and ils other debts. ->

Ueld, that this was not equivalent to sta,ing that the Company was “unable 
to pay its debts as they became due," and was not a sufficien, aliega- 
tion of the Company’8 insolvency within the meaning of seetion S, sub-
costs™ “ "f thC ACt' a”d lhat ‘hC Petiti°n m“St bC dismisscd with

The petihonofs claim was based on a judgment alleged to have been 
ed by another person, and acquired by the petitioner, of whicli 
the bona fide holder and owner. ”

HM'1‘“”““"t s‘at=mt"t °f the claim of the petitioner, withon, allegation 
that the judgment had been assigned by an instrument in writing.

Argued: 2gth January, 1894.
Dbcided; ist February, 1894.
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Petition presented, for the winding up of the above 
named Company, by a judgment creditor.

The objections taken to the petition were that it did not 
shew that the Company was insolvent within the meaning 
of The Winding Vp Act, and that the petitioner, Walter- 
house, was a creditor who had a right to file a petition.

G. A. Elliott, for petitioner.

0. H. Clark, for execution creditor, cited Ex parte Blan- 
chett, 55 L. J. Q. B. 327, and In re Paris Skating Rink Co.,
5 Ch. D. 959.

Bain, J.—The petition must, of course, make out 
that prima facie, would jusfify the Court in making a wind
ing up order, and if it does not, evidence cannot be received 
or looked at to remedy or supply its defects.

The second objection must, I think, be overrnled. The 
judgment against the Company, on which tim petitioner 
bases his petition, was not recovered by the petitioner him- 
self; but he alleges that he acquired it, and that he is 
the bona jide holder and owner of the judgment debt. He 
does not allege an assignment of the judgment debt to 
him in writing, but I think the rule should be the 
a petition of this kind as in ordinary pleadings, i. e., as I said 
in West v. Lynch, 5 M. R. 167, that when it is stated gener- 
ally in a pleading that there is an agreement, or assignment 
or other contract, and it does not appear on the face of the 
pleading that it is invalid, the Court will assume 
valid and leave its validity to be established at the trial or 
hearing. From what is alleged in the petition, it is reason- 
able to infer that the debt has been legally assigned to the 
petitioner, and in this respect, I think the petition is suf- 
ficiently particular.

But The Winding Up Act applies only to companies 
which are insolvent in the sense in which the word is used 
in the Act, and I think that, before the Court can entertain 
the application, the petitioner must allege that the Com- 

is insolvent frr one or more of the reasons for which

!

1894.
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a case
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t
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acompanyis to be deemed insolvent. As Jessel, M.R., point- 
ed out in In re Langham Skating Rink Co 5 Ch ~
■fa petition, when fairly read, does not State a case which
r‘;rhrzethe Court to make a winding»^r, *

10°Ch 1b8e8d,Sm,SSed- In re W‘“r Engine Works Co., L. R.

From the statement that the Company “ is insolvent and 
ntterly Unabletopayyour petitioner's said debts and its 
other debts, I suppose the petitioner wishes to shew that 
the Company is insolvent under sub-sec. a, of sec/5, i. e„ that 
. is unable to pay its debts as they become due, and if he 
does ,t is a pity that he was not content to use the words 
that Parliament fourid sufficient to express what it meant 
when it said that a company is to be deemed insolvent 
tnis account.
j!in.!PartiC:larlikC“,iS’ 3 petition m^t-be precise 
and definite, and I do not think if is reading it
stnctness to hold that it does not shew that the Company 
is insolvent. It may be unable to pay all its debts tfcalled 
on for immediate paynient. But what must be shown is 
that it ,s unable to pay its debts as they become due; and 
the debts the petition speaks of may, 
come due.

Section 86 gives the Court widc powers in the way of 
allowing amendments, and I gave Mr. Elliott an opportun- 
ity to ask for leave to amend. He was satisfied, however 
that the petition was sufficient, and now the only order I 

make is that the petition be dismissed with

Petition dismissed with

573
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D. 669, Judgment.ot
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I
1894.

Re Rapid City Farmers’ Elevator Co.

Before Taylor, C.J,

Winding up—Company— When company deemed to be insolvent—Proof of 
insolvency under The Winding Up Act.

In supporting a petition for an order against a Company under The Wind
ing Up Act, R. S. C., c. 129, it is not sufficient to show that several de 

nds of payment have been made by the creditor without success, unless 
a demand in writing has been served on the Company in the manner in 
which process may legally be served on it, under section 6 of the Act;

the Company be deemed to be insolvent within the meaning of the Act, 
because an execution has been returned nulla bona by a County Court
bailiff.

The provisions of sections 5 and 6 of the Act are exclusive, and a petitioner 
for a winding up order must strictly prove the existence of one or more of 
the circumstances there set forth, or his petition will be dismissed.

Re Qu'Appel/e Valley Farming Co., 5 M. R. 160, followed.
In re Flagstaff Mining Co., L. R. 20Eq. 268, and In re Globe New Patent 

Iron Co., L. R. 20 Eq. 337, distinguished.

Argukd: 5th March, 1894.
Decided : 20th March, 1894.

Petition by a creditor of the above named Company, 
who alleged that he had been unable to obtain payment of 
a debt due to him, and who prayed for an order to wind up 
the Company. It was claimed that the affidavit showed 
the Company to be insolvent under both clause a and 
clause h of section five of The Winding Up Act.

It was shown that an execution against the Company’s 
goods had been returned nulla bona by a County Court 
bailiff; there was also evidence of several demands for 
payment having been made without

It was not shown, however, that any of these were 
written demands served upon the Company in the man

in which process might legally be served upon 
it, or that sixty days had elapsed during which 'the
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ELEVATOR CO.

Company had neglected to 
pound the debt to the 
was argued that this 
was

pay or securc 
satisfaction of the creditor.

or com- 1894.
It Statement.

o„lv an W3S 001 necessary> that section six

,„b„ „ ' fcy bT= =~p-r

G. A. Elliott, for petitioner.f
O. H. Clark, for execution 

Mines, 23 Ch. D. 210. creditor, cited In re Gold Hill
de

5 MR°R160 Qu’A^lle V«“‘y F“r,ning Co
UP Act d2res Sen X °f T\

must show hat h 7* “ ““ WitHin dause « of section 5

for in thnrion-.“»Ä.iÄriirdemand had been served upon two directors of the 
pounded. ThiS1 ^ -cured
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lent case
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mab.hty to pay, becausethe demand had not been served 
n the manner in which process might legally be served on 

the company. The view I then took and 
meamng and intent of this section seems 
Ianguage of the Lord Justi 
2 D. J. & S. 116.

Has the case been brought within clause/t? There is

erred to, I held that executions having been so returned 
was not sufficient to bring a compan/ under dau7eTt
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may be within the spirit of the claiise, but it is not within 
the letter of it. Judgment.

It was argued that a literal compliance with section 5 is Tavlor, C.J. 
not necessary and in support of this two cases were cited.
In re FlagstaffMining Co., L.R. 20 Eq. 268, was a case in 
which, the debt having been paid after service of the 
petition, the question of costs came before the Court. The 
petitioner, a judgment creditor, had not issued an execution, 
and the objection was taken that under section 80, sub-sec.
2, of the English Act, the Company could not be deemed 
unable to pay its debts, unless execution hadactually been 
issued and returned unsatisfied in whole or in part. In 
answer to this it was shown, as the reason for not issuing 
execution, that the Company’s solicitor had informed the 

property of the Company onpetitioner that there was no 
which he could levy. Hali, V. C., held such a statement 
evidence of the Company's inability to pay its debts, 
to relieve the creditors from the necessity of issuing execu
tion. But section 79 of the English Act provides that a com
pany may be wound up, (4) whenever the Company is 
able to pay its debts, and section 80 says it shall be 
deemed to be unable to pay its debts, (4) whenever it 
is proved to^he satisfaction of the Court

is unable to pay its debts, and Hall, V. C., took

so as

un-

tliat the com
pany
the statement made to the petitioner that the Company 
had no property which could be levied upon, as satis-

So in In re
Ii

factory evidence that it could not pay.
Globe New Patent Iron Co., L. R. 20 Eq. 337, the dishonor 
ofabill ofexchange was held by Sir George Jessel evid- 

to the satisfaction of the Court of the inability of a Pl
ence
company to pay its debts. Now there is no such provi
sion in our Winding Up Act.

These cases were not, as suggested during the argument, 
decided under the clauseof theActdealt with in Inre Agn- 
culturist Ins. Co., 1 Mac. & G. 170. The clause remarked 
on in that case was a clause in the old Winding Up Act, 
11 & 12 Vic., c. 45.

Ht
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It seems to me the petitioner to 

costs.

farmers’ ELEVATOR Co.

succeed, must bring 
the statute. He has 

must be dismissed with

Petition dismissed with

577

nt. 1894.
C.J. so> and the petition Judgmcnt. 

Tavlor, C. J.

costs.

The Vulcan Iron Works
Co.

v.
The Rapid City Farmers'

Before Tavlor, c. J„ Killam

Elbvator Co.

and Bain, JJ.
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*■ *■ *•"1894.

we,e not estopped by having commenced pro-
Held, also, that the plaratiffs

ceedings under ttie Mechanics’ Lien Act, as they had not gone

judgment.

Femie, 3 H. & C. 977. distinguished.Priestly v.

Argued : 2nd December, 1893. 
Decided : 5th February, 1894.

The defendants, a company incorporated 7th November, 
under the laws of the Province, before incorporation, 

and on 7th October, 1891, entered into a contract w.th one 
Moberly for building an elevator with which to carry o 
business. This contract was assigned by Moberly to th 
firm of J. Williams, & Co., by whom the work was done.
In October, 1891, Williams & Co. bought from the plaintiffs

boiler and smoke stack, with other machinery 
and working of an

Statcment.
1891,

i

1
<

E
C

an engine,
and materials proper for the fitting up

for the price of #1333.50. By the terms of the
purchase,' payment was to be cash on dehveor; the
property was not to pass until payment m full; andl wcase 
of default in payment, Williams & Co. agreed that the 
plaintiffs shouldbe " at liberty, without process of law to

enter upon our premises and take d0™"'Zrn l rn
said machinery." The place of business of Williams & Co. 
was at the City of Winnipeg, but the machmery and 
material were shipped by the plaintiffs to themat Rap.d 
City where the elevator was bemg built. The purcha 
price was not paid before this was done, because as the 
manager of the plaintiffs stated in his ev.dence the usua 

O understanding of the term “ cash ” in a of 1that
kind was any time within thirty days, and Williams & Co. 
promised that if he would allow the machmery to go to 
Rapid City they would obtain an esti mate on k an d pay 
the cost on itsarrival there. After its reachmg Rapid City 
the machinery was placed in the defendant s elevator and 
was still there. Williams & Co. did not pay the plaintiffs, 
and in September, 1892, a demand for the return of the

t:

pelevator b
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Compan/ In »I Decemberefoi7S,Clent °[ defendant '*»«• 

was commenced by filing a bill T”! preSent suit Stai=m=„t.
defendants might be o defed\o H , ^ that the

the machinery and -artides and t " UP *? ^ plaintiffs 
fnter the elevator and takerl , permit the Plamtiffs to

be ordered to paycosts anri f ’ f . ‘ defcndants might 
this bili the defendants filed ^ °ther re,M T°
been joined the case cl, 7 7SWer' and issu- havi 
was made by Mr Justice Dub " 'T'"5’ When a decree 
This decree ordered that th 7" °f the P^ntifis. 
machinery and ankle*otlddlver »p the 
plaintiffs be at liberty to en^ P amt,ffs- and that the 
elevator and bui,2gs “ TheTf^ pr™, 
machinery was and take . defendants where the
out anyhindrance from the dVa rem°Ve the same Wl'th- 
that the expenses 0f X X3"15' U also Provided

•..................... ?......................................................................„
placing the wall in as good co7ditionaChh7mOVal’ ^ f°r 
borne and paid for by X plaintiffs 7 7X Were to be 
defendants the option of retainim, th 11 fUrther gave the 
the actual value thereof to t, S 6 mac iir,cry by paying 
and gave them a month within^hicTt”16!1 ^ Master’
W°Uld -tain or permit

wasre-heardattheinstanceofthedeLdLt,
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Moclennan, 3 M. R. 345; Monkman v. Babington, 5 M, R. 
254 ■ Archibald v. Youville, 7M.R.478, 481. No injunct.on 
as to goOds except where of special value or fiduaary 
relationship .Joyce, 352-4 ; Dmding v 2 J' ff.
552 Plaintiff estopped -.—Mason v. Bickle, i A. K- -fa», 
Johnson V. CreditLyon,,ais Co., 3 C.P.D. 39 ;
4 Ch. D. 133; Ramazotti v. BowringA C.B.N.S. 851, Srnz/A 
V. Grouette, 2 M. R. 315. Cases where a mortgagor 
attachés machinery purchased under hire rece.pt as 
McDonald,. Wecks, 8 Gr. 297 ; 7W. v. /«*». 7 OR., 
588; and Waterousv. Henry, 2 M.R. 169, and cases where 
a tenant acts in similar way as MinshaUv.^ Lloydi 
W 450; Cumbtrland v. Mary fort, [1892,] 1 C . ,
V M 8 O. R. 465; 11 A. R. 749; Polson v. Degeer, 
12 O. R. 275, are inapplicable because in the present case 
it was the plaintiffs intention to attach the machinery- 
Relief in trover cannot be given under the prayer for 
general relief, Gaughan v. Sharp, 6 A.R. 417 ; DamelJAX 
Trover does not lie for fixtures, Oates v. CjmconA U-C- 

12 O. R. 283; McDonald v.
There

1894
Argument.

1
r
1
v
n
1
1;

R. 228; Polson v. Degeer,
Wecks 8 Gr 319; Hall v. Hazlitt, 11 A. R. 750.
Isto reLl, Stannard v. 5, Giles, 20 Ch. 0195. The 
demand was not under the plaintiffs' seal. The plaintiffs 
mechaniCs lien was in full forceatthat time^and defendants 
could not remo ve, R. S. M. c. 97, s. 1 . y = 
mechaniCs lien plaintiffs have elected h. treat thi^property 
as havingpassed to defendants, Btgelow, 673,678 ^ar^rv. 
Kleoifer 7 O. R. 603; Sherboneau v. Beaver, 30 U. C. K. 
472 ■ 33 V C R 1 ■ National Bank v. United Co. 4 App. Cas.
498’ An ehction oncCmadc.cannot be changed, Denison v. 
Maitland, 22 O. R. 16i\. Thh machinery was erected m an 
elevator upon land whlh is alleged by the plaintiffs to be 
the defendants' land. By allowmg the machinery to b 
placed in defendants' buiVding they have depr.ved themselves 
oftheright to claim it. The case will be still stronger 
in defendants’ favor where the machinery has been so 
affixed as to show the intention of making

Mcllvanie, 3 M. R. 29 ; Dickson v. Hunter, -9
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1894.

Argument.
conHf onits 1^’T * f for P^intiffsy** - not to sss*
agreement with Williams & Co 
there xvas

. The
Company, 

made their

ment the contractors were tenants" aTwiil *hC agree" 
evidence that plaintiffs knew the terms of mI T ^ "° 
tract. The evidence of McKechnie nl • eiley s con- 
not show any intention to varv the manager’ did
property was not to pass until paid for UrilTof ^ ^ 
not reserved by avreemcnt n * . . ' 11 ngbt of property
Polson v. Deg,-er, 12 O.R. 280'^Cko” 
was manufactured by plaintiffs If w w f o raachlneiT 
material, they did so without plaintiff ’ & C°' affixed
Barfoot, 13 A. R. 366 Tf° r COnsent, Stevens v.
land of A, A acquires no title toTheT^If d fl' °n the 
bought machinery from plaintiffs t If defendants had
as the present fhev 11 wSUch an gement
Detinueisfor thetfnrn of1"1 ^ '* a

The prayer of the bill is (o^gener^leLf0^ damag'es' 
15 Q.B.D. 550; Catton v IVyld äl L ® Netl‘ 
‘iffs could file a bill in detinuetere Th 6 plain"

made; that was admitted As to d Wf 3 demand
McDonell v. Bank of Upper CanadarTc T
äV- D:°f ]8 O. R. 381; ciarkev. Bales,21 U C c £

seek ing to enforceT”’ The^'”'^8 ^ * da‘m a"d are 
knowledge öf the fac^ C 1° ^ Withollt a 

neverproseented. v. miZnsoZll RU Q B 5“ 
Priestly v. Fernie, 3 H. & C 977 • c,„„y , .. >
Cas. 350; Kendal v. Hamilton, 4 Ap,f Cas^SoT’ xfPP 

was no intention to elect; the officer of the C ° 
thought he had a right to proceed as he did T 
the machinery was a 5*4defendants 12'
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no „.d„™ th.t defendanls 

made by plamt.ffs. & Co on the strength of
advanced any money o Williams^ Masonw_
this machinery. £ for 'depriving

Biekll> 2 rA .R- 9 nf Vxtures and Wesminster

SÄ? 2*. c»s:,«.- * *- *■

THE582

1894.
Argument.

10 Ex. 137.

c„uld™otbd«g - .«-•>- dm.'«S Ld

machinery, because there is no ev . , dants in 1892,
for the

was admitted on the original hear, g y refusal
defendants. There is, howev». ^ ^
to deliver it to the plamti . stion ;s built into and
suit alleges that the machinery m qu impossible
forms a part of the elevator.andha.twouldb
to remove it without pullmgdowna part ^ ^ ^ ^ 

and doing large damage 0 1 • a den;ai Gf the plain-
tion of a claim to the machin ry, s.Dooley,« **»rh rrJå“ «*..18 O. R-m,t,b,
there having been inthatcase 252, one of
McDonell v. Bank of Uffer Canada ^. C. ^ ,
the plaintiffs demanded the posse s on o *e
from the president and cashier ***** ^
him to the solicitor, who when a demand w
him, said he was not authon«d to g,ve1 any
mediately after which t e ac 1 , cornoration in due time
c. J„ said he must assume thaUhe Corporation ^ ^

knew of th,s demanerewiiiingto g.ye up the property 
and if th y of Qf thdr wmingness to do so

effect, and giving the
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maIJinneXl?d^7ntsa-P°SSeSSi0n 3nd usine of the 

the plaintiffVrihi 3 manner inconsistentwith

"/a r r»r*is done inconsistent with the don! ' 3Ct

sfon^Inth*t,meS a"dflaCesover that chattel,is a conver-

W. 540, that any asportation of
defendant or a third person amounts to a conversion for 
general ^rieht^fd ^ “ “ act ™istent with'the

all places.
It is also objected that trover cannot be brought for the

fu f therd’f !taU? !t iS 3 fixture' 11 is' however. doubt- 
ful ,f the defendants can set this up, as they have gi
evidence that they own the freehold.

Can$thn defendantS stand in any better position 
ha„ Williams & Co. ? And as to the latter, would not the

* ™ 1 A" in Halt Manufacturing 
Hazlitt, 11 A. R. 750, be applicable ?
“had placed these wheelson their own property could thev 
havesuccessful.yresisted a c.aim by their Zndor onte

fh “7 Hl* thCy Had converted them into freehold al- 
hongh the vendor must be held to have known that itwas 
ntended so to use the property that it would be annexed to 

the freehold ? He would be entitled to rely on the agree- 
H b,e,tWee.n h™ and his vendee that, as between them 
pmiert '" '" CirCUmStances be regarded as personal

In my opinion the plaintiffs could maintain an action of
de nu d f hen he Administration ofJust.c°ef

Act, s. 16, the Court has jurisdiction to entertain this 
smt even adthough brought on the equity side of 
the Court. The cases cited for the defendants on this 

anch of the case, such as Day v. Browmng, 10 Ch D
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807; Gaskinv. Balis, 13 Ch. D. 329; North London Ry.
Judgment. C», v. Great Northern Ry. Co., 11 Q.B.D. 37, do not seem 

Tayloil C. j.to me to bear upon it. In these cases it was held that the 
words in the Judicature Act as to the Court granting an 
injunction in all cases in xvhich it shall appear to be “just 
and convenient ” do not alter the principles bn which the 
Court äets. Here the Court is simply entertaining on the 
equity side jurisdiction in a matter which before the 
Administration ofJusticeAct it had jurisdiction 
the common law side, and that is what the statute says it 
may now do.

The authorities referred to and remarked upon in the 
judgment of the learned Judge who tried this case, such as 
Cumberland Banking Co. v. Maryport &c. Steel Co. [1892], 
1 Ch. 415; Thomas y. Inglis, 7 O. R. 588; Traders' Bank 
v. The G. &■ J. Brown Co., 18 O.R. 430; and Waterous v. 
Henry, 2 M. R. 169, warrant a decree being made in favor 
of the plaintiffs.

It is true the plaintiffs sold the machinery knowing that 
it was intended ,for the purpose of being used in an elevator 
which Williarits. & Co. were building, but it was not placed 
in the elevator bV the plaintiffs. I cannot find from the 
evidence that it was, as claimed by the defendants, placed 
there by the plaintiffs’ men. A member of the firm of 
Williams & Co. did apply to the manager of the plaintiffs 
to get men capable of erecting machinery, but no men of

The most that

1894.

over on

V 1
1

t
<

<

s
t
I
p
p
SI
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Si

the plaintiffs were sent for that purpose.
be said is that some days after, the manager saw a man 

who could do such work, and sent him and his partner to 
Williams & Co., so that tliey might employ them. if they

re
can as

Ci

th
wished to do so.

In addition to the cases quoted by the learned Judge, 
Stevens v. Barfoot, 9 O.R. 692,13 A.R. 367, is an authority 
for the plaintiffs. I11 that case the plaintiffs sold a boiler 
and machinery, under an agreement that the title, 
ship and right ofpossession should-not passuntil payment, 
to Överton & Kennedy, who placed them in a mill on land

ai
ril
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owner-
qu
Cc

m



vol. 9.L. 9. VULCAN IRON CO. V.

Ovmone&yKenrdt0haVC; b°Ught from the Canada Co.

- «** -- «?XXl ä:

rapid city elevator CO. 585
Ry.

leem 
t the 
g an 
'just

1894.

the
chattelthe

the
r on 
ys it

recovers=s=s~ii
°;7;« K-.'.‘d"td*Z S» ii?® “
F-ääss rsr
SSSEs
TOÄÄtSssSpree uded froni reclaiming it ifitcould besevered without 
substant,al damage to the freehold,” and Patterson T A
sa,Cd 'ihål 16 °,ther maChine,'y SUpplied fay th= piaintiffsj 
sa.d, That machmery, although affixed to the freehold
remams the chattel property of the plaintiffs." In that case’ 
as Cameron, C. J., said in Polson v. Degeer, 12 0 R 075 th ’ 
Court of Äppeal recognized and affirmed the principle ihat

anotlieå7 ! Pr°Pe,'ty °f a stranger to the freehold of 
another does not operate to deprive the stranger of his
nght to the property when it can be removed without 
senous damage to the property.

Now that is just the case here. The machinery in

rå 1 T pr0perty of the Plaintiffs, and Williams & 
Co. have affixed it to what is alleged to be the freehold of
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the defendants. The plaintiffs should then have the right 
Judgmént. to remove it, if this can be done without serious damage.

Tavlor C. J. It was argued that the plaintifis registered a mechanics' 
lien, and began a suit to enforce that lien, so they have 
elected to treat the machinery as having become the 
property of Williams & Co., or of the defendants, and are 
thereby estopped from bringing this suit. Some question 

raised as to whether the proceedings in respect of the

1894

1

was
mechanics’ lien were the acts of the plaintiffs, or the 
unauthorized acts of their manager. I do not stop to 
consider that, because I do not think the plaintiffs are 
estopped by what was done from bringing this suit.

never proceeded

1
a
1,
tl
oThe bill upon the mechanics’ lien was

filed. served and then dismissed by the tl
with. It was . t 
plaintiffs themselves. It does not seem to be the having 

* begun a suit which estops the plaintiff from bringing 
another; it is the suing to judgmént in the first suit that 
has that result. That was the ground on which Priestly v, 
Fernie, 3 H. & C. 977, was decided.
Williamson, L. R. 10 Q. B. 57, where the plaintiffs filed an 
affidavit of proof against the estate of an insolvent agent 
of an undisclosed principal, even after the principal 
known to the creditors, that was held no obstacle to the 
plaintifis suing the principal. And Quain, J., speaking of 

clear, that whilst it was

6
w
111

■cr
ccSo in Curtis v.
dc

m;was
to
Pl«
dePriestly v. Fernie, said it was 

considered that judgmént against the agent, even without 
satisfaction, would constitute a conclusive election.yet that 

legal proceedings short of judgmént would have that 
In this connection a passage in Bigelow on

coi
inno
preeffect.

Estoppel was cited, where at p. 673, it is said, “Where a 
has an election between several inconsistent cöurses of 

action, he will be confined to that which he first adopts; 
the election, if made with knowledge of the facts, is in itself 
binding—it cannot be withdrawn without due consent; it 
cannot be withdrawn, though it has not been acted upon 
by another by any change of position. The learned author* 
cites a number of authorities in support of his text. 1 have

12
maman
pla
the
or ;
so,
tion
dam
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ght »Tviqxt them t0which 1 had access, Morris v
18 N. Y. 552; Bank of Beloit v. Beale 34 N y' t h 

Rodermund v. Clark, 46 N. Y. 354; Steinbäch v ReJefJ 
Jns. Co.. 77 N. Y. 498; and Fulds Bland, 81 N. Y 2^9 ^ & J’

oroceed 6 ““ Wh'Ch the Plaintiff had, in his first
second g°ne °n t0 fi"al Judement, before he began his

»894.
477;ics’

ave
the
are
:ion

Sherboneauthe V. Beaver Ins. Co., 30 U. C. R. 472, 33 U C
asparTofTT m. w,hichth= Plaintiffhavinginsured a barn 
as part °f the freehold owned by him, and having upon a
hltaSr> hP,STen't ^ °Wnerof thc la"d, itwas held 

that af er ,t had been decided, in a suit pending at the time
of the oss, that he was not owner of the land, he could not ' 
then claim that the barn 
Gardner

the
i to
are

ded
the , _ a chattel owned by him.

ll» V' KleoPfer< 7 O. R, 603, was a case in which the 
wellhnown prmciple was applied that a creditor who had
"reditorsyhTh a *° “ aSsignment the benefit of 
em,M f r 1 3CCePted the P^ition of trustee under it, 
debtor"0 3 *3t rePud‘ate the assignment and

wai
ung
f'ng 
that 
’y v, 
is v. 
1 an 
rent 
was

sue the

The only question that seems to remain is 
machmery be removed without doing serious damage
nlaint fffreehnd ^ evi<3ence uPon that given for the 

^ C3n’ and thiS " n0t -tfadieted by the

thecan

the
g of 
was 
to ut 
that 
that

As o the form of the decree which has been made 
counsel for the plamtifls admits that it perhaps goes too far 
m ordermg that plaintiffs have leave to enter defendants'

T 97U r!rVr thC maChinery' In Polson v. Dcgeer, 
12 O. R. 275, the form of the judgment was, that the
machmes there in question were the property of the 
pla.nt.fTs, that the defendants detained the same, and that 
they do permit the plaintiffs by themselves, their servants 
or »gents to remove the same on demand, and failing to do 
so, at the plaintiffs should recover for the wrongful deten- 
tion the amount which the judge at thetrial assessed as the 
amages. As the learned counsel expressed his willingness

on
;re a 
es of 
>pts; 
itself 
it; it 
jpon 
ithor* 
have
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I,

to take a decree for payment of the value of the iiKichincry 
to be ascertained by a reference to the Master, the decree 
which has been made may be varied and modified 
accordingly. But the defendants having failed in what 
they contended for, they must pay the costs of the 
rehearing.

1894»

Judgment. 

Taylor, C. J.

Decree for plaintiffs affirmed.

Macarthur *
I

V.
I VtThe Town of Portage la Prairie. 

Before Taylor, C.J., Dubuc and Bain, JJ. a
t

Corporation—Borrowitig rnoney without a by-law— Town Corporations Act,. 
C. S. M. c. io—Municipal loan—Corporate seal.

hH ti
The defendants were incorporated under the Manitoba Town Corporations- 

Section 377 of that Act provided that town loans»I O
Act, C. S. M. c. 10. 
whether by issue of debentures or otherwise, should only be made 
by-law of the council to that effect.

VA

II pressing forThe defendants being indebted to the Ontario Bank, which
payment, the town council passed a resolution reterring the malter to the, fe 
Finance Committee with power to act. As the plaintiffs held in theigi 
hands for sale a large am .unt of the debentures of the town, the Committee 
arranged to give the Bank an order on the plaintiffs for the amount of the 
debt. The onier was accordingly prepared and signed by the mayor and 
seeretary-treasurer, sealed with the seal of the Corporation, and sent to the .1 
Bank manager. The action of the Committee was duly reported to the ; 
town council, and the report was adopted. The plaintiffs afterwards ac- 
cepted the order, and paid the amount to the Bank. They then brouglrt \ 
this action to recover the amount of the order from the defendants.

O
ip
tl
tl
ot

ar
at
th

in the nature of a loan of money, and that the 
without proof of a by-law having been

ncHeld, that the transaetion was
plaintiffs could not recover „
passed, signed and published in accordance with the provisions of 
sections 208, 213 and 211 of the said Act, and no such proof having 
been given, that the plaintiffs must be non-suited.

SU

thi
th,

, Bernardine v. North Dufferin, 19 S.C.R. 581, distingnished.
dai

Argubu : 6th-February, 1893. 
Decidbd : 4-th May, 1893.

the



lyor and 

i to the
rards ac- 

brought V

1 that the 
ing been 
risions of 
>f having.

L. 9,
{

nery
jcree
lificd
what

the

orations 
i loans»

sing for 
r to the^ fr 
in theim 
immittee'1*
it of the

|F ”

VOL. 9. macartiiur v. portage la prair.e.

duTt a"application of defendants to the Full 
toente^2taVC,diCt °btained ^plaintihs, and

judSelt ^ 3re SUffiCiently StatCd in the head-note

T1)? grounds on which the application 
as follovvs:—

1. That the defendants had no power to draw the bill of 
exchange sued on, unless and until a by-law of the Town
was no H PaSSed authorizin8 a loan, and that there 
was no evidence g,ven that any such by-law had been

ange was, in law simply an 
„ , Pay to the Ontario Bank the

“T' °ff m°neyS t0 be rea,izcd by the plain- 
h k 716,? 6 °f Ce'tain debentures placed in their 
tte^f 7 r en,dantS f°r Sale’ and that n° request from 
o hert1 r rf ‘° P3y moneys *>' ‘hem
was proved° fthC Pr°CCCdsofthesaleof83*'1 debentures

3. That when the debentures were sold by the plaintiffs
in tl 1 r ,JUn£' 1885’there Were su®cient moneys 
m the hands of the plaintiffs to pay the order in favor of
the Ontario Bank, and that no authority was shown, from 
the defendants to the plaintiffs, to apply said moneys in 
other manner, except in payment of said

4. The verdict for the plaintiffs should be reduced by the 
amount ofmoney which was in the hands of the plaintiffs 
at the time of the sale of the debentures, after payment of 
the claim of the plaintiffs against the Town on a promissory 
note, and on an overdrawn account, if Said amount was not 
sumcient to wholly pay said order.

5. The finding of the Judge at the trial of this cause that 
the entr.es m the book kept.by the secretary treasurer of

e defendants were prima facie evidence against the defen
dants was erroneous in law and could not be supported • 
the defendants could not be made liable by reason of entries

589
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officer oftheirs, unless it was shownmade in a book, by an 
that such entries were made by order ofthe council of the

I1893.

tStatemenl.
defendants. t

ThereII. M. Howell, Q-C, and/. Martin, for defendants 
was no liability in the defendants to pay the bill, Spencer 
v. Parry, 3 A. & E. 338 ; Bullen & Leake, 43; Bagnall v. 
Andrews, 7 Bing. 217. The municipality had no power to 
draw the bill. Town Corporations Act, Con. Stat. c. iU, 
s. 377. The Town had no power to borrow except by by- 

the council and published in the manner

t
t
a
t
t)
c
tllaw, passed by 

provided in section 213 of the Act.
w. H. Culver, Q. C. and T. H. Gilmour, for plaintiffs. 

Nothing in the Town Corporations Act, Con. Stat c , 
requires a by-law to be under seal as does sect.on 54 of the 
Town Corporations Act, 1885, c. 26. Sections 18 and 174 m 
the Act in the Con. Stat. allows indebtedness without submit- 
ing the by-law to the ratepayers. The contract was 
executed. Bernardine v. Duffenn, 6 M. R-88; 19'f L' J„ 

Waterous Engine Co. v. Palmerston, 19 A. R. 47 ; Pratt 
v. Stratford, 16 A. R. 5. It was necessary for the Town to 
borrow money to pay the Ontario Bank, and there was no 
necessity for any by-law. Pim v. Mun. Council of Ontano, 

9 U. C. C. P. 304.
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i ty the law implies from the person on 
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ment or indemnity. On this princ.ple I th.nk it is clear 
that the plaintiffs here must be entitled to recover rom the 
defendants the amount they paid the Ontar.o Bank for he 
use and at the expfess request of the defendants, unless th 
defendants are able to escape legal liabil.ty on the ground 
that the plaintiffs have failed to prove that the transact.on 
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to thethe 23rd January 1885 t h ® ’ 80 ’ and b>'the order of 

the time the order vvas ,by the defendants. At
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interest thereon and to reimh 6 u he™ dlrectly’ with 
•k, ,„d paid»v“ 
debentures of the defend-ints .6 couPons of other

“-■=s;S“

.f,F,=d,k„„ra „d itaTxtÄE;

On the receipt ofthis account the secretJv £ ^ t

ääxkS

ÄdSr:;-r”i“;,r:£;theaTh re defendantS against the proceeds of the Le of

“S!

-vwtxc;r*^rr~—:

591
aown 
if the

Judgmoit. 
Bai*„ J.pay

claimfhere 
hetteer 
tall v. 
iver to 
c. 10, 
sy by- 
lanner

lintiffs. 
c. 10,

: of the 
174 in
ubmlt- 
ct was

c. R.
; Pratt 
own to 
was no 
Ontario,

over-

ipended 
author- 
unt and 
f repay- 
is clear 
rom the 
c for the 
aless the 

gfound 
nsaetion 
he town



i
VOL. 9.THE MANITOBA REPORTS.

members ofthe council and all rate-payers of the Corpora
tion. Then in the auditor’s report on the accounts of the 
Corporation for the year 1885, every item charged by the 
plaintiffs against the defendants is audited and approved of 
as having been paid by the defendants during the year. 
This report was presented to and received by the council 
in February, 1886, and the council passed a resolution 
directing the auditor to be paid for his services. Until the 
question was raised in this action, it does not appear that 
the defendants ever notified the plaintiffs or did anything 
to show that they questioned the plaintiffs’ right to charge 
them with the payment of the coupons and the other items 
in their account.

Now it was clearly the duty of the defendants’ council 
to make itself acquainted with the accounts of the Corpora
tion as they appeared in the books of the secretary-tieasurer 

. and in the auditor’s report. In the latter, notice was 
brought home to the council that all these various items 
had been charged against and paid by the defendants, and 
if the members of the council did not actually know that 
this had been done, it could only be because they wilfully 

shut their eyes.
It is not questioned that the defendants were legally 

* liable to the plaintiffs in the amount of the over-drawn 
and the promissory note for $27,000 charged 

against them in the plaintiffs’ account, and I did not under
stand that the defendants’ counsel questioned the plaintiffs’ 
right to charge these amounts, with interest not exceeding 
6 per cent., against the proceeds of the debentures. What 
was objected to were the charges for the coupons that the 
plaintiffs paid without having had the authority of the 
defendants for so doing. But the defendants were liable 
for the payment of these coupons, and it was their duty to 
pay them. Since 1886, at any rate, the council has known 
that the plaintiffs had used some of the defendants’ money 
they had in their hands to pay these coupons, and the 
deféndants have had the coupons in their possession ; and 
it seerqs very clear that the defendants must be held to have

592
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Judgment 

Bain, J.

i

1

c
F
n

P
n

I
it
ri

account O;
til

gi
ta
en
or
th
co
cai
re<
the
noi
orc

%



b
VOL. 9... 9. macarthur v. PORTAGE LA PRAIRIE. 593

““'"v

lllam nght in this view 
Lnd, 3rd, 4th and 5th 
can be no

ora-
the can-

are not entitled 
coupons 

right to recover

*893-
Judgmeni. 
Bain, ‘

the
d of

onrear. 
incil 
[tion 
l the 
that 
hing 
arge 
tems

vvas at 
coupons as 

<n their account. 
then the objections taken in the

answerto the^nb vVf ^ defendants' motion 
ants take the further obier , aCti0n' But the defend- 
povve,- to dravv the bi/l ofTxch ^ defe"dants had "o 
unless and until a by lavv of ti lange Upon tile plaintiffs,

•Äta®*®®»-'
. passed “that the ™ January, a resolution vvas/

f he communication of F portar r u

3KSÄf5°r -Ätsr*
»at the * ** Caim, and
give, sign and seal the same> On SlT aUthorized to 
tary-treasurer wrote m n St January the
cnclosing the order in n 6 ™anagerL.of the Ontario Bank, 
on OQrrj t question, which, however is daf^H
th" p Ja"“a,y- °" 7th ^bruary thé above 
the Finance Committee was submitted at 
council and adopted. It is 
came to be dated before 
recommended that it sh 
the date, becaus

imcil 
)ora- 
3 urer 
was 

tems 
, and 
that 

Ifully

manager

gally 
rawn 
irged 
nder- 
ntiffs’ 
eding 
What 
it the 
f the 
liable 
ity to 
nown 
loney 
d the 
; and 

3 have

an

secre-

report of 
a meeting of the 

not explained how the order 
the Finance Committee had even 

ould be g,ven, but notjiing turnson 
notesatthetrial ;hedTe!rS/-0m my brother Killams 

order was drawn by the mayor and ealr^atd"



I
VOL. 9.THE MANITOBA REPORTS.594

sealed with the corporate seal under the authority of a 
report of the Finance Committee adopted by the council, 
He also admitted that the defendants were legally indebted 
to the Ontario Bank in the amount mentioned in the order.

■893-

Judgment. 

Bain, J.

1At the time the defendants gave the order on the plain- 
tiffs the plaintiffs had no funds of the defendants in their 
hands. On the contrary, the defendants, as their own 
books showed, had over-drawn their account over $4 OUU. 
Nor, as we have seen, had the plaintiffs any money of the 
defendants in their hands when they paid the money to the 
Ontario Bank. The order is payable on demand ; and in 
asking the plaintiffs to pay the money to the Bank, the 
defendants were in effect, it seems to me, asking them to 
advance and lend them that amount for the purpose of 
paying off the indebte^ness to the Bank. There is nothing 
in the evidence to show that the defendants thought the 
plaintiffs had sold their debentures at this time. They 
knew the plaintiffs were trying to sell the debentures ; and 
they doubtless thought that the plaintiffs, holding these 
debentures, and trusting to be able to repay themselves 
when the debentures were sold, would be wilhng to advance 
the amount of the order. The plaintiffs paid the Ontario 
Bank not out of the moneys of the defendants but with 
their own funds ; and in paying the Bank atthe defe"dants 
request, it seems to me they lent the money to the defend
ants just as they would have done had they paid it at the 
defendants’ request to their own seeretary-treasurer. In- 
stead of selling the debentures to a third person, the plain
tiffs bought them themselves, and in this and other respeets 

turned out diffeiently from what both parties ex- 
drawn and accepted. 
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purpose of paying off an existing indebtedness. If. was 
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It does not appear, I think, that it 
hat the Town of Portage la Prairie 
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executed by the plaintifB, and the defendants have had the ' 
benefit of it in being released from their liability to tHe 
Ontario Bank. On this ground, and on the ground 
that it vvas necessary that the defendants should raise 
money to pay off the judgment that the Ontario Bank was 
threatening to enforce against them, Mr. Culver argues that 
the contract is binding on the defendants, whether there 
was a by-law or not; and he relies specially on the decision 
of the Supreme Court in Bernardine v. North Dufferm, 19 
S. C. R. 581. Now, had the provisions of the statute here 
been the same as those that were applicable in that case, it 
may be that it would have to be held that, as the contract 
has been executed by the plaintiffs, and as the defendants 
have obtained the benefit of it, they would be hable not- 
withstanding that the plaintiffs have failed to show that 
there was a valid by-law authorizing the loan; for the 
decision seems to be as applicable to the case of money 
lent to and received by a Corporation as in the case of a 
bridge having been built for and accepted by 
decision in the Bernardine case proceeded, as 
it expressly on the ground that there was no statutory 
provision in the Municipal Act prohibiting the Corporation 
from exercising its jurisdiction otherwise than by a by-law 
or contract under seal, and the Court held, therefore, that 
the case was governéd by the common law; and the com- 

declared to be that a Corporation is 
uted contract for the performance of work 

of its power, when it has adopted and
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But here we have the Legislature expressly declaring that 
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thing the Legislature said itshould not do. In directing 
that all town löans should be incurred only by by-law, the
Legislature plainlywished to protect the rate-payers agamst
the results ofhasty action on the part of the councd.an 
intended that the council should only ex=r=,se ‘ 5 
ing powers after the publicity and del.berat.on that i> 

rily involved in formally passing a by-law. Enact 
ofthis kind for safe-guarding the interests of rate- 

payers are made by the Legislature because .t knows that 
they are required ; and as Lord Bramwell remarked m one 
of the cases above mentioned, the Courts should not a^bw 
them to be frittered away. In its terms the sechon appl.es 
to all town loans ; and if this transaction was a loan he 

borrowed to pay off an ex.sting 
less neces-

1893.
Judgmcnt.

Bain, J.

necessa
mcnts

fact that the money was
indebtedness did not, I,think, make it any the 
sary that it should have been author.zed by a by- aw- 

The statute having made a by-law necessary o
the council to effect a loan chargeable on the rate-paye ,
the plaintiffs were, of course, bound to inqmre .f the statute 
had been complied with, and if they chose to^ccept th 
order and pay the money without inqu.nng, the blame
£r own' From its somewhat peculiar drcumstances
however, the case does seem to be one of hardsh.p for the 
plaintiffs But I think the verdict must be set as.de with 
cS and a verdict of non-suit entered. The defendants 

entitled to the costs of this apphcation.are
Verdict for plaintiffs set aside, and 
non-suit entered.

.The plaintiffs ga,= notkt ofappeal to the Supreme Court of Ca"ad=from 
this decision b-, the case was afterwards settled between the parUes.-Ea]
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uit of Shields v. McLann, to which 
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only to an easement and the Court could not see that the 
property was recovered or preserved. Jhe decree in the 
Supreme Court which the solicitor was instrumental in 
getting preserved a great deal of Shields'. interest. In any 
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r ,ey takec‘he benefi‘ of the services of the solicitor' 
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Ifthe solicitor is entitled to a charge against John Shields, 
it must be a charge against the wife’s interest in the 
property. If John Shields had no right to continue the 
solicitor’s retainer, he had no right, concealing the marnage 
settlement, to . make the settlement of the suit which he did, 
and had no right to take the money out of Court. The 
solicitor did recover and preserve the property, were it not 
for his exertions John Shields would have no interest in 
the concern and there would be no money in Court, and 
John Shields would have been left with a liability of 
§40,000. Charlton v. Charlton, 52 L. J. Ch. 971; Guy v. 
Churchill, L. R. 35 Ch. D. 489. If the solicitor succeeded 
in getting John Shields out of a difficult position, and put 
him into a good one he not only preserved the property 

but recovered it.
The judgment of t lie Court was delivered by

1894.

Argument.

1

1

i
;

i::
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t

n
o
o)• rTavlor, C.J.—The question is, was any property recover-

. so as toed or preserved within the meaning of the statute, 
entitle the solicitor to a charging order. The appellants 
insist there was not. The interest of John Shields m the 
timber limit, the proceedi of the sale of which is in court, 

v was, they say, never in question in the suit.
Unless there was property recovered or preserved, the 

solicitor is not entitled to an order. If there was, he is en
titled to an order against that property, or the proceeds of 
it, even although William Shields and Matilda Esther 
Shields have become interested in it. Bailey v. Birchall, 
2 h. & M. 371; Pinkerton v. Easton, L. R. 16 Eq. 490. 
That a solicitor cannot have a charging order on the pro
perty of persons who have not employed him was held by 
Lord Romilly in Berrie v. Howitt, L. R. 9 Eq. 1, but that 
decision was questioned by Sir George Jessel in Bulley v. 
Bulley 8 Ch. D. 479; it was not followed by North, J., in 

Charlton, 5% L. J. Ch. 971, and is said to have 
overruled by the Court of Appeal in Greer v. Young,
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rking out the decree he succeeded in resisting claims 
put fonvård by thé plaintiff. He then became bankrupt, 
and his solicfc>s were given a charge upon what, if any- 
thing, was coming out of the estate to him. Lord Romilly 
6aid the interest was clearly not recovereti, but it might 
fairly be said to be preserved. So in Twynam v. Por Ur, 
L. R. 11 Eq. 181, a cestui que trust began a suit against a 
trusteefor an account, and a reconveyance.and a receiverwas 
appointed. The plaintiff then, without Consulting his so- 
licitor, compromised the suit, receiving a sum in cash, and 

agreed that certain mortgages should be paid off. 
Bacon, V. C., holding that by the appointment of the re- 
ceiver the property was efifectually preserved, considered 
the case as clearly within the provisions of the statute, and 
granted a charging order. Catlow v. Catlow, 2 C.P.D. 362, 

in which the administratortf his mother. sued

t
1894. wo 

Judgment. 

Tavlor, C. J.
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thwas a case
his brother and sister in detinue, for recovery of goods be-
longing to the estate, and got a judgment, but was unable
to recover, the goods being concealed. Afterwards the 
brother and sister took proceedings for administration of 
the estate, and brought into court the proceeds of the goods. 
rrhe solicitor of the administratör was held entitled tö a 
charging order' upon the fund in court as property recov- 
ered or preserved through his instrumentality. In Guy v. 
Churchili, 35 Ch. D. 489, an action was dismissed with ' 
costs which1 the plaintiff paid, and then, on appeal, thejudg- r 

feversed with costs, and the' defendants ordered 
to repay the co‘sts they had received. The plaintiff became 
bankrupt, The solicitor was held entitled to be paid the 
costs of the appeal, and to receive out of the costs to be re- 
paid the difference between the taxed costs and the, plain
tiff's costs'taxed as between solicitor and client. Cotton,
L. J., said the question was governed by the principle that 
a solicitor has a lien on what is recovered in an action, al- 
though the recovery of the fund was not the direct result 

of the action.
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the four had formed a.partnership for, lumbering purposes 
on certam terms, .hat a-mil! had been put up, and a quan- 
t.tyoflogsgotout, but that McLaren and Haggart had 
failed to carry out their part of the ag 
tribute their share of the 
ment of a receiver

1894.

judgment. 

Tavior.C. J.
reement or to con- 

capital, ai)d heprayed theappoint- 
and the taknig of the partnership

Tv ncL3r,en and Haegart answered, charging 
Leacock and Shields with improper and fraudulent con- 
duct with having formed a partnership between themselves 
for the purpose of excluding their co-partners, with getting 
out logs from the timber limits belonging to the original 
firm, and cohverting the same and jthe lumber produced 
from them to their own use, and with ineumbering the 
property and mcurring large'liabilities, against which they 
asked to be mdemnified. Shields answered, claiming that 
the business was carried on under different names with the 
knowledge and consent of McLaren and Ha-rgart A 
decree was made in that suit, which was, on 
vaned by declaring that the business wasfafter „ _ 
ate, that of Leacdck and, Shields only, and the decree 

also varied

accounts.

rchearing, 
a certain

vvas
so as to work out on this basis the liabilities 

.between Leacock and Shields on the one part, and 
McLaren and Haggart on ,the other. Under that decree 
as I understand it, Leacock and Shields would have been 
hable to pay all the debts which had been ineurred. On 
an appeal to the Supreme Court by Shields, that decree 
was changedinto an ordinary decree for taking the accounts 
and windmg up the affairs of a partnership. The decree so 
framedgaveeffeetto the contention of Shields, and gave 
him all the relief he claimed by his answer. McLaren and 
Haggart in tum appealed to the Judicial Committee of the 

-Pnvy Council, and had they been successful, or had the 
decree on the rehearing been affirmed, Shields would have 
been hable to pay the debts. But a settlement was come 
to and that was worked out in the suit of Shields v. 
McLaren; the partnership has been wound up, and the assets 
realised. Out of moneys got in by the receiver in Leacock 
v. McLaren, the debts have been paid, and there is now in

i
.v

OL. 9.

laims 
crupt, 
any- 

>milly 
might 
°orUr, 
inst a 
er was 
is so- 
1, and 
id off.
:he re- 
idered 
e, and 
D.362,
■, sued 
ds be- 
unable 
ds the 
tion of 
goods.
:d to a 
recov- 
Guy v.

:d vvith 
lejudg- f 
ardered 
became 
iaid the 
o be re- 
e. plain- 
Cotton^ 
ple that 
tion, al- 
:t resuft

st three 
ng that

ä

IP

H '

I



i

606 VOL. 9.THE MANITOBA REPORTS. V<

*894. Court, in Shields v. McLaren, a considerable sum of money, 
Judgment. the proceeds of a sale of the timber limits, in which Shields, 

TavloIT, C. J.or his assignee, the trustee under the marriage settlement, is 
entitled to share. The case, in some of its features, is not 
unlike Scholcfield v. Lockwood.

It may be that there has becn no property recovered by 
the proceedings, but has there not, by the exertions of the 
solicitor in carrying on successfully the appeal to the 
Supreme Court, been property preserved within the mean- 
ing of the Act ? But for his exertions the fund now in 
court would not be there, with a right in John Shields, or 
his assignee, to share in it. The solicitor was retained by 
John Shields before the marriage settlement was executed, 
and the parties interested under that settlement now bene- 
fit by his exertions. Besides the cases al ready referred to, 
which decide that a solicitor is entitled to a lien on a fund 
in which other persons tlian his clients are interested, 
reference may be made to Pilcher v. Ar den, 7 Ch. D. 318, 
in which it was held that the client having, with the know*- 
ledge of the solicitor, assigned his interest was no bar to 
the solicitor getting a charging order. So in Birchall v. 
Pugin, L. R. 10 C.P. 397, where a judgment c redi tor of the 
client had garnished his interest, the solicitor \Vas held 
entitled to, an order.

There is no delay on the part of the solicitor to disentitle 
him to an order. He seems to have moved as soon as 
there was any fund against which he could get a charge 
The case of Roach v. Roach, 29 L. R. Ir. 339, was a very 
different case.

That the solicitor has recovered a judgment for his costs 
is no answer to an application for a charging order. In a 
number of the reported cases the solicitor had got a judg
ment before applying under the Act. The clause, however, 
in the order providing that if, by reason of payment to the 
new solicitor of costs to which he is entitled in priority 
over the petitioner, the fund in Court is not sufficient to 
satisfy the petitioner’s claim in full, then the new solicitor 
is to assign to the petitioner the right or cause of action
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transaction of any business, and that both instruments should be de- 
clared void and set aside.

Argöed : yth June, 1893.
Dkcided: i 6th September, 1893.

By his original bill theplaintiff sought to set aside a deed 
made by the late John Thomas Wright to the defendant 
Burk Jewell. The defendants were Burk Jevvell and Cath
erine Wright, and in their answer they set up the will of 
the deccased in favor of Catherine Wright as a bar to the 
plaintifTs right to maintain his suit. The plaintiff then 
amended his bill, and asked to have the will also set aside 
for the same reason as the deed, namely, that the deceased 
was, at the time he executed both instruments, of unsound 
mind, and ineapable of transacting any business.

The defendants demurred ore tenns for multifariousness 
because plaintiff was seeking one kind of relief against one 
defertdant and a different kind as against the other; also for 
wånt of parties in case it were held that the will could not 
be impeached in this suit, and for want of jurisdiction, con- 
tending that the Court had no jurisdiction on its equity side 
to try the validity of a will or to pronounce it void for 
fraud or undue influence.

The Court reserved these questions, and heard the evid- 
ence as to the mental incapacity of the deceased. The 
faets are fully set out in the judgment and need not be re- 
peated here.

A. Monkman and J. E. Porter for defendants Burk 
Jewell and Catharine Wright. We dem ur for multifarious
ness, want of jurisdiction and want of parties. The bill 
seeks to have the will and probate set aside, and for ad
ministration of the estate, also to set aside a deed executed 
by deceased. Defendant Burk Jewell has nothing to do 
with the will, he is interested only under the conveyance;

THE MANITOBA REPORTS.
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that is a distinet transaction. Salvidge v. Hyde, Jac. 151; 
Bouck v. Bokck, L. R. 2 Eq. 19 ; Jcrdein v. B right, 2 J. &
H. 325, There is no allegation of collusion between Burk 
Jewell and Mrs. Wright. Percival v. Bioiver, 1 L. J. Ch.
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V. cw, 16 Gr. 392; Haffield v. Nugot 6 M 
Devonsher v. 2 Sch. & Lrf. 199.'
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these cases show to be necessary. As to deed being set aside 
Argument, in part, Attorney Gnieral v. Fonseca, 17 £. C. R. 612.

Tavlor, C. J.—At the hearing the defendant Burk 
Jewell demurred to the amended bill for multifariousness, 
want of parties, and want of jurisdiction. The defendant 
Catharine Wright demurred for the same reasons, and also 
on the ground of another suit pending.

The objection of multifariousness is taken, because the 
bill seeks to set aside a deed made by the late John Thomas 
Wright to Burk Jewell, and also to set aside a will made 
by the same person in favour of Catharine Wright. But 
these defendants by their answers to the bill as originally 
framed, seeking to set aside the deed only, set up the will 
as a bar to the plaintiffs right to maintain his suit. Then 
the bill was amended by ^ttacking the will also, which 
part of the same transaction as the execution of the deed. 
I do not see how, when the will was thus set up the plain- 
tifif could maintain his suit without attacking it also. His 
doing so is only incidental to the principal relief which he 
seeks.

The demurrer for want of parties can be urged only in 
the event of its being held that the will cannot be im- 
peached in this suit, and so it need not be further con- 
sidered.

By the demurrer for want of jurisdiction these defen
dants contend that the Court has not, on its equity side, 
any jurisdiction to try the validity of a will, or to pronounce 
it void for fraud or undue influence. The question raised 
is not, having regard to the wording of section 11 of the 
Queen’s Bench Act, R. S. M. c. 36, without difficulty, but 
I think I should followthe judgment of my Brother Dubuc 
in Wood v. Wood, 1 M. R. 317. He had there to deäl with 
a similar question arising under Con. Stat. Man. c. 31, s. 6, 
s-s. 16.

The objection of another suit pending cannot prevail. 
That a plaintiff has already begun, and has pending, 
another suit for the same

>893.
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ide ground of demurrer. But I Hr. ,
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There are two witnesses who naturally favor the defend-1893.
judgment. ants’ contention, the one being the daughter of Catharine 

Tavlor^ C. j. Wright by her first marriage, and wife of Burk Jewell; the 
other, the wife of his brother. The latter, who saw him 
almost every day, says he was intelligent, acted quite 
sibly, and was capable of transacting Business up to a weék 

- before he died. His mind was, she says, perfectly sound 
until then. Yet, she says, he acted childishly. She took 
things to amuse him with, and says she devoted herself to 
him as she >vould to a child. He had, according to her, 
the free use of his hands, and yet his wife, she admits, had 
to feed him. Mrs. Burk Jewell also speaks of his mind 
being clear, but says he was childish. He cried a great 
deal, which she attributed to his being old and childish. 
According to her, he could speak so as to be understood 
until about a week before1 he died. Yet the. way in which 
they communicated with him was, that when he seemed to 
want something, he was not asked what he wanted, but one 
thingafter another was named over to him until he made 

sound which they took for yes. His wife, she says,
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hinThe evidence as to the condition in which the old man 
the day the deed and will were executed comes 

entirely from those interested i ti supporting these docu- 
ments. The will is one in favor of Mrs. Wright, and the 
deed is to the husband of her daughter by her first 
marriage. The money said to have be&i produced and 
paid by Jewell was handed to Mrs. Wright, and the note 
professing to secure payment of the balance of the purchase 
money signed by Jewell some days afterwards was also 
handed to her and is payable to her order. Porter, who 

brought from Emerson to draw the deed, seems ta 
have got all his instructions from Mrs. Wright or Jewell. 
He said he understood some words the old man såid, but 
in another part of his evidence he says he could. not 
understand what he was saying.

In estimating the value to be given to any evidence in 
favor of the old man’s competency when the deed and will
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awill and asked if it was properly executed. On examimng 
it he föund there was only one subscribing witness and 
told her she must get it ve-executcd.

The onus of supporting this deed andwill rests uponthe 
defendants, as they procured them to be prepared an 
executed. In Baker v. Hatt, 2 Moo. P.C. 321, the late Lord 
Wensleydale said : " There is also another pr.nc.ple upon 
which the Court below has acted, and which has long pre- 
vailed in the Ecclesiastical Courts, which is this that i 
the person benefitted by a will himself writes, or procures 
it to be written, the will is not void as it would have been 
by the Civil Law.but the circumstance forms a just gröund 
ofsuspicion, and calls upon the Court to be vig.lant and 
jealous, and requires clear and satisfactory proof that the 
instrument contains the real intention of the testator lhe 
same learned judge, in Harry v. Buthn, 2 Moo. P. C. 482, 
dealt with the same subject thus : >' If a party writes or 
prepares a will under which he takes a bcnefit, that is a 
circumstance' that ought generally to excite the suspic.on 
of the Court, jahd calls upon it to be vigdant and jealous 
in examitling the cvidéhcc in stipport of the instrument, in 
favor of which it ought not to prdno.mce unless the sus- 

removed and *it is-tjudicially satisfied that the 
paper propounded does express the true^wdll of the 
deceascd.” In Mitchell v.. Thomas, 6 Moo. P. C. 150 the 
Court was of opinion that the law as laid downin these 
cases should be strictly adhered to; and irt Fulton v. 
Andrew, L. R. T H. L. 448, Lord Cairns quoted these 
rules at length as declaring the law. So in Scouter v. 
Plowright, 10 Moo. P. C. 445, the law was thus referred to : 
-• Where a will has tieen prepared for the testator by the 
party principally benefitted by it, and executed under h.s 
supervision, proof, if the circumstanccs are suspicious, 
must be given that the testator was cogn.zant of the con- 
tents of such. will and executed it freely without undue 
control."* In Donaldson v. Donaldson, 12 Gr. 431, a lease 
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doubt that he

i•893
ludgment.

Taylor, C. J.

c
1
1
i:
t!
0
ii
a

tl
P'
to
hi
w

« fr;
wi
lej
an
It
tes
ca;

picion is up
bei
hai
nes
hus
wll:
to
the
whi

T
f<>H<
case
pres
favoand ä will made by an old man 

aside, Mowat.V.C., saying, "I have Mr.no

•*.«, y •



VOL. 9.
WKIOHT V. JEWELL. 615

: understood the general 
cuted, and that he
him.nco.npetent forthe transaction of ordinary busine 
But betwcen parties so situated as thesc parties were this
thetraMMtion TI'C defe"dant was bound to establishthat

influence by the defendant, as the recipient of the h c. 

™d •
In addition, it seems that in such a case ther 

the parties seeking to support the instrum 
proof that the transaction
ton v. Andrew,

nature of the papers that he exe- 
was not in a

1 1893.
Judgmenl.

Taylou, C.J.

State of mind that rendered
e SS.
i
i
n

if

n e is thrown 
ent, the onus of 

T , u was a righteous onc. Thus in Ful-

.J. ,668’ *h° are,not called uPon to substantiate the truth 
and honesty of the transaction as retrards the,V I.,

It is enough in their case that the will was read ove^tothe 
testator, and that he was of sound mind and 
capable of conrprehending it. But there is 
upon those who take for their own benefit. after havimr 
been instrumental in preparing or obtaining w, Thev 
have thrown upon them the onus of showing the ghteous 
ness of the transaction ” Here thn ,1^ 1 • • r R

ond
d
e
ie
2,

>r
a
m
as
in

inemory, and 
a furtherie onus

ie
tie

v.
se
v.
o:
he
tiis

MowedrU!nS °Å£VtS"tnArRa5P07rOVandd * T*

zzzssgzr ,h- -‘5

US,

>n-
iue
ise
set
he

i



I

VOL. 9.616 iTHE MANITOBA REPORTS.

As to the extent of capacity necessary tp be shown, this 
Judgment. vvas considered in Hanvood v. Baker, 3 Moo. P. C. 282, 

TaylÖÄI C. J. where, in the case of a will executed by a testator in favour 
of a second wife, to the exclusion of other members of his

i«93-

family, he being in a State of weakened and impaired 
capacity from disease producing torpor of the brain, and
rendering his mind incapable of exertion unless voused, the 
judgment of the Court was thus expressed : • Their Lord- 
ships are of opinion that in order to constitute a sound dis- 

, pqsing mind, a testator must not ortly be able to understand 
' that ije is by his will giving the whole of his property to 

one object of his regard, b ut he must also have capacity to 
comprehend the extent of his property, and the nature of 
the claims of others, whom by his will he is excluding from 
all participation in that property, and that the protection of 
the law is in no cases more needed than it is in thbse where 
the mind has been too much enfeebled to comprehend more 
objects than one, and more especially, when that one object 
may be so forced upon the attention of the invalid as to 
shut out all others that might require consideration.” This 
language was quoted with approval by Cockburn, C.J. in 
Banks v. Goodfellmu. L. R. 5 Q. B. 549. Reference may 
also be made to Greenwood v. Greenwood, 3 Curt. App; 30; 
Boughton v. Knight, L. R. 3 P. & D. 64; Burdett v. 
Thompson, L. R. 3 P. & D. 72 (n.); Wilson v. Wilson, 22 Gr.
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These are, it is true, all cases of wills, but I do not see 

why the same rules should not apply to the deed also, es
pecially in a case like the present, where the deed and will 
were executed at the same time, and both as part of the 
same transaction.

The evidence satisfies me that the old man had not, at the 
time he executed these documents, mental capacity suffi- 
cient for the transaction of any business and therefore they 
must be declared void and set aside. The decree doing so 
must be with costs again st the defendants, Burk Jewell and 
Mrs. Wright.
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1890.I.
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Re Tait.d
d B»fore Taylou, C.J., Killam and Bain, jj.

1 Dtscent of R,a, ProM,y-Zaw of Pn,nos,nilur, in for,' in ManiMa „p 
to jrd May, ,87,.

The Legidaturc of Manitoba passed th= first Inlcstaey Act in May 1871 and
an i7«r 'i!' 'h app,iCabl'in E"6l.nd lo eslales in land.

' U b' hcld *° have b"“ ™ for« in Manitoba, and

re= in Apr“',87'' ^

HM’ that lhe land descended to the eldest son 
children.

e
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to the exclusion of the other1
f Argued: 8th December, 1890.

Decideo : 8th December, 1890.

th™AT'0N lTier The Real Pr°Perty Act, in which State,nen,, 
the: questton ra,sed was, whether the Iaw of primogenTture
as ,t ex,sted tn England was in force here before the passing 
of the Intestacy Act by the Provincial 
1871.
is™1”1 Ta!t Wa/’ 31 the time of the Transfer, 15th July,
1870, owner m fee of lot 43 of the parish of St. James. He 
died intestate in April, 1871, leaving a widow and five

e
e
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s

Legislature in May,n
/

James Richard Tait, the eldest son, claimed the whole of 
the land as the heir-at-law of his father, and the patent 
tssued to him on that ground.

e

I
Dubuc, J—.The law of primogeniture in England 

out of the feudal system established by William the 
onqueror. Under the old Saxon rule, the inheritance 

was divided equally amongst all males of the same degree 
and that rule prevailed as to all lands not actually the 
subject of feudal tenure until the early part of the thirteenth 
century, when, under Henry III, the feudal law, introduced 
by the Normans, of descent to the eldest son or eldest 
brother was established. Stephen's Commentaries on the
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1890. Laws of England, 404; Broom's Commentarits, Sr c., 386;
Judgmcnt. Williams on Real Property, 99.
Dvbvc, j. That law has been the general law of England up to the 

present ti me. But in the County of Kent, and someother 
places, the ancient tenure of gavel kind, or socage tenure, 
by which the descent of the estate is, not to the eldest son, 
but to all the sons in cqual shares, has always prevailed.

Now, was that law of primogeniture established here 
when the country was taken possession of in the name of 
the British Sovereign ?

In Blankard v. Galdy, 2 Salk. 411, it was held that, 
where an uninhabited country is found out and planted by 
English subjects, all laws in force in England are imme- 
diately in force there; but in the case of an inhabited 
country conquered, not till declared so by the conqueror.

The same doctrine was followed in 2 P. W., 75, 
where it is said: " If there be a new and uninhabited 
country found out by English subjects, as the law is the 
birthright of every subject, so wherever they go they 
carry their laws with them; and therefore such new 
found country is to be governed by the laws of England."

It has been contended that the law of primogeniture 
a part of the feudal system, and as that system was not 
introduced into this country, that feature of the feudal 
tenure was no part of our laws. I think, however, that the 
law of primogeniture, though it grew out of the feudal 
system, was notan essential part thereof; andas itprevails 
generally in England even in regard to estates held in 
tenure quite different from the feudal tenure, I am not 
prepared to say that, from the fact that the feudal laws and 
feudal customs were not imported into this country, it 
should be held conclusively that the law of primogeniture 
was not introduced as part of our laws.

But another point remains to be considered in regard to 
the law respecting the descent of land in this country.

In the charter of the Hudson's Bav Company, the lands 
to which the said charter is to äpply are described as " All 
the lands and territories upon the countries, coasts, and

THE MANITOBA KEt-OHTS.

was

b 5T
 

ST
 5



9. vol. 9. RF. TAIT. 619
ii confines-of the seas, bays, lakes, rivers, creeks and souflds 

a oresaid (stated in the prcceding part to be those which 
be within the entrance.of the straits, commonly called 

ndson s ^rans, m whatsoever latitude such bays, etc., 
should be) ‘ that are not already actually possessed by or 
granted to any of our subjects, or possessed by the subjects 
ofany other Chr,stian prince or State, with thefishing ofall 
sorts of fish, etc. . . . and that the said lands shall be 
from henceforth reckoned and reputed as one of our 
plantahons or colonies in America, called Ruperts Land. 
And further, we do by these presents, for us, our heirs and 
successors, make, create and constitute the said Governor 
and Company, for the time being, and their successors, the 
true and absolute lords and proprietors of the same 
tcrritory, limits, and places aforesaid, and of all other the 
premises hereby granted as aforesaid, with their and
° VCn n,ghtS’ members, jurisdictions prerogativcs, 
oyalties and appurtenances whatsoever, to them, the said 

Governor and Company, and their successors forever, to be 
holden of us, our heirs and 
Greenwich, in

I89O.

Judgment. 
hUBUC, J.
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t successors, as of our M^hor of 
County of Kent, in free and cothfnour

011s socage.”
If the Governor and Company of Hudsons Bay 

stituted the lords and proprietors of the 
the said lands

t
1 are con-

said lands, and if 
are to be held by them as in the County of 

Kent, where the law of primogeniture does not prevail
,n°trod Tf° 'Tthat thC l3W °f Primogeniture was neve,: 
mtroduced into this country? I think so, otherwise why 
should such restriction be found in the charter ?

As this was

5
1
$
1

t
i the only question submitted to me on this 

application, I refrain from deciding any other points which 
might be raised in connection therewith.

t
i

This decision 
Court.

was afterwards reheard before the Full

1 !" /Z. Ca”‘Pb< for J. R. Tait. Primogeniture the
law of England before H. B. Company's charter. That was 
a law which would be carried to the colonies. Broom &l
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>890 Hadley's Commentaries, vol. 1, p. 19; Burge's Colonial and 
Argument. Foreign Laivs, vol. 4, pp. 122-6. It is contcnded this

altered by the Council of Assiniboia, see Charter of H. B, 
Co.; but the King could not, by charter, alter the Common 

Law, or the laws of the Realm. Broom's Constitutional Law, 
371; In re Aa/o/, 11 Juz. N. S. 353. It is claimed that 
under the Manitoba Act there were

I
1
a

P
no estates in fee simple, 

and no lands to which primogeniture vvas applicable, but 
it would appear there were estates in fee simple, Manitoba 
Act, ss. 32, 3. McKenny v. Spence, M. R. temp. Wood, 11.

C. P Wilson, for the Attorney-General and District 
Registrar. By 1 & 2 Geo. IV c. 66, the Courts of Upper 
Canada were given civil jufisdiction within the Indian 
Territory and the laws of Upper Canada were made 
applicable in all subjects sa ve in relation to lands or to any 
daims in respect of lands which were to be decided 
according to the laws of England. This would mean the 
laws of England so far as they were applicable to the 

^ condition of the colony ; Anderson v. Todd, 2 U. C. R. 83.
At the ti me of the Transfer the country now known as 
Manitoba was very sparsely settled and the inhabitants 

chiefly occupied in hunting and trading. In the 
adjoining Province of Ontario, whose laws were applicable 
in all other matters, lands had for many years descended 

to all children equally, LeitHs Blackstonc, 503. In 
Ontario by common consent the laws of England had been 

' assumed to be in force in regard to descent, mortmain and - 
a number of other subjects not applicable, but as to descent 
this was abolished in 1862, and as to mortmain it was 
held that the law
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was not applicable, but by reason of 
having recejved legislative recognition it must be taken tö J: 
have been introduced; Anderson v. Todd. The laws of 
Assiniboia, which are specially recognized by the Manitoba 
Act and later legislation are themselves evidence of a State 
of affairs inconsistent with a complete introductitfn of all 
the English laws regarding land. Par. 38 makes provision 
for the management of an estate where there
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d written” will — clearly implying that parol wills werc 

recogmzed. The fact that at the first session of the 
. ■?, atur* Provision was made for equal distribution, is 
legislatiye recognition of the fact that that is what was 
apphcable to the condition of the people. The reason for 
passi ng it was, no doubt, owing to a practice which is said 
to havc grown up whereby everything was given to the 
w.dow. Again the charter of the H. B. Co. grants them 
the land to be holden "as of our Manor of Greenwich in 
our County of Kent in free and common
/. T. Huggard, for Christina Tait.

I89O.IS

Argument.
n

It
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socage."
:t
r

ut A,h"S’ <3 C’ f°r the Attorney-General ofCanada.
la‘t'Were mer(,ly an occupant of the lands and the fee 

simple oetstanding in the Crown, by the death of Tait no 
estate would be transmitted to the heir. If, however, he 
were entitled under the provisions of the Manitoba Act to 
an estate in fee simple, or equivalent to fee simple 
and so recognized by the statute, 
tional right to the issue of the 
firmatory of his estate, then it 
death those

n
e
v
i
e
e

and had an addi- 
con-

I.
patent merely as 
is submitted 011 his 

persons would be entitled to his rights in 
the same manner who would be if he were actually seized 
ofthe estate which the confirmatory letters patent would 
give him. t The form ofthe grant in the patent always has 
been one in fee simple. The Act of 1875 respecting the 
appropriation of certain lands in Manitoba, was not intend- 
ed to enlarge, but merely to confirm the rights of persons 
claimmg under the provisions of the Manitoba Act, and the 
practice ofthe Crown under both Acts has been the 
except perhaps as to the evidence. It is

1
1

1

I
t

St;
f same,

. . . not correct as
appears to have been assumed by Mr. Justice Dubuc, that 
all lands in the county of Kent, were held according 
othecustom of Kent. Elton o„ Tenures of Kent pp 9 

10, 243, 6, 344, 79, 82, 85, 90 and 407. Gavelkind tenure 
purely local, p. 157. Whartods Lau, Lexicon, 

Socage. Chalhs on Rcal Property, p. 9. Broom &■ Hadlefs 
Commentaries, vol. 2, pp. 167-70. The land in question

/r

was
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■890. was a direct grant from the Crown. Gavelkind was nevcr '* 

Argument, direct from the Crown. Common Law not presumed to be 
changed, except by express enactment.
Sta tu tes, p. 20.

Wilberforce on

The judgment of the Court was delivered by 
Killam, J.—In my opinion, in case ofany land being held 

in Manitoba between the 16th July, 1870, and the passing of 
the first Intestacy Act on 3rd May, 1871, for such an estate 
of such character and tenure that by the law of England it 
would descend to the eldest son upon the death of the 
holder, such lands would so descend here. Whethcr any 
lands were so held, or what estate parties would take under 
the Manitoba Act, it is in my opinion not necessary to 
dccide for the purpose of answering the question Submitted. 
I can see no principle upon which we can hold that the 
law was such that there could be such estates granted, and 
yet that there did notattach tothem the incident of descent 
in the mode prevailing in England. It may be that for 

of policy, or because they did not consider estates 
of the kind ("hat would so descend to be applicable to the 
conditions of the country or desirable, none such 
granted by the Company. But without delaying 
sider the nature of the tenure by which the Hudson's Bay 
Company held, or whether it held lands ii^ Assiniboia by 
its charter, it seems that it was always possible that some 
could be in some way granted which would be of the 
requisite tenure; at any rate, such could have been done 
by the Crown immediately after the surrender of the 
Hudson s Bay Company. Even if none were granted until 
then, there could be no reason why the heir should not be 
the same as in England, notwithstanding that no such 
estate had ever previously been granted.

This is sufficient to enable us to answer the question in 
the affirmative, otherwise I should prefer to delay in order 
to pronounce a more carefully considered opinion before 
reconsidering the question of the tenure of the Hudson’s Bay 
Company upon which my brother Dubuc proceeded.
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Question answered in the affirmative.
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a condition attached to the absoluter
S

v. James, 5 Q. B. 199e
Argued: l6th January, 1894. 
Decidrd: 291b ianuary, 1894.

Appeal from 
claimed to

c

a County Court. The plaintiff 
as indorsee of two promissory 

by the defendant, and obtained 
question raised 
instruments

Y
Bank Statcment.v sue

notes made 
judgment. Tlie only 

was as to whether the 
negotiable promissory notes. The first

e
on the appeale

e were 
ran as follows :c

1 “ /65.00.

6»e doUars for value received. Gi,=„ for 6-foot binder. ’

.hu^^rTu^t M7of ,hc ^ **
•hi. note or any *ne^W^ ^

Co. »hal, provide .,1 repairs ,e,„ired fTthL bildel 

.hat may be added to their hinder, before the da, “"P™™"*"*
are payable.

e
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of sixty-

l
r

e the accompanying notes 

Adam Dunlop.”(Signed)
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The other instrument diflered from the above only in 
Statement. being payable on the lst-January, 1892. /■

IV. A. MacdonalJ for defendant, cited the following 
cases : Siegel v. Chicago Trust and Savings Bank, 23 N. E. 
R. 417; McRobbie v. Torrance, 4 M. R. 426; Hall v. Mer- 
rick, 40 U. C. R. 566 ; Carlon v. Kenealy, 12 M. & W. 139; 
Elliott v. Bcech, 3 M. R. 213; and Hartley v. Wilkinson, 4 
M. & S. 25.

I. Pitblado, for plaintifis, cited Jury v. Barker, E. B. & E. 
459; IVise v. Charlton, 4 A. & E. 786; Chicago Railway 
Equipment Co. v. Merchants' Bank, 136 U. S. R. 268; Mc- 
Lcod v. Snce, 2 Str. 762 ; and Thomas v. Grace, 15 U.C.C.P. 
462.

THE MANITOBA REPORTS. 1
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Killam, J.—It was argued, for the defendant, that the 
memorandum at the end of the notes sued on, should be 
construed as attaching a condition to the absolute promise 
at the beginning of each instrument, or that it showed the 
consideration for the promise to be partly executory, 
which, it was claimed, rendered the instrument not 
negotiable.

The first argument is clearly untenable. The instrument 
begins with an absolute promise to pay on a certain date. 
The date or dates of payment of what are styled “ the 
accompanying notes” do notappear. The promise referred 
to at the end does not ,go to the whole consideration for 
the promise to pay. Thus, upon the usual principles of 
interpretation of written instruments, the two promises 
would be independent.

My view of the interpretation is that the clause at the 
end should not be construed as a promise on the part of 
the Co., but as completing the statement of the consider- 
ation for the promise to pay. There is the clause, " Given 
for 6-foot binder.” This would be calculated to suggest a 
sale of the binder as constituting the consideration. But 
then there is the qualification that the title, etc., are to 
remain in the payee un til payment. This does not
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necessarily import that the only consideration 
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1894. tute a promissory note, as it was assumed that there was a 
Judgment. corresponding promise to forego and forbear action. In 
Killam, J. the second case, the instrument was lieaded “ Drury v.

Vaughan " and the promise was that “ in consideration of 
Mr. Drury not taking any further proceedings in the above 
actions I do hereby undertake,” etc. This was held not to 
be a promissory note, Alderson, B., saying “ It is not 
certain that any money will be paid by virtue of it. If the 
plaintiff does not forbear proceedings against the Vaughans, 
none will be paid."

The distinction between the two cases was that in the 
one the promise to forbear constituted the consideration 
for the promise to pay, and in the other the proposed 
actual forbearance. At least such appear to have been the 
constructions placed by the Court on the respective 
documents. This distinctibn is further illustrated by the 
case of Siegel vs. The Chicago Trust and Savings Bank, 23 
N. E. R. 417.

Again in Jury v. Barker, E. B. & E. 459, where the 
promise was to pay a certain sum at a certain date, with 
the addition of the words “ as per memorandum of agree- 
ment,” this was held to constitute a promissory note, as 
there was nothing to show that the other agreement 
qualified the absolute promise. On the other hand, in 
Cholmeley v. Darley, 14 M. & W. 344, the instrument was 
in form an absolute promissory note, but bore an indorse- 
ment showing that it was given to secure floating advances. 
This was held not to be a promissory note, as the amount 
to be paid or whether any sum vvould be payable was 
rendered uncertain.

In the present case, I think it may well be inferred that 
there was a collateral promise of the payee constituting the 
consideration for the promise of the defendant, and that 
there is nothing in the instrument showing that such was 
not the true consideration or that the liability to pay was 
uncertain.

I must/therefore, dismiss the appeal with costs.
Appeal dismissed with costs.
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a
1894.n

v.

re McMillan v. Williams.

Bcforc Taylor, C. J.

T17 TUJ“° •>/ CWy Cmirt—PUading—Objeetion takm for the fr st time on appeal-Specifie performanc.

"!' j“risdiCtion of lhc Coun*y Court on thc ground that some 
to,land‘S :"’U“l,on-il m“« b= shown that there is a bonafide 

dtsputo and whcn thojudge has found a verdict for the plaintilf, i, will be 
assumed that he had inqnired into the matterand decided that there 
no such dispute.

A comtnon law action for a balance of the pnrchase money of land sold under 
liveTed aBreemCnt Can"0t be main,aincdr ahhough the deed has 

Cocking v. Ward, I C. B. 858 followed.
The objeetion of the Statute of Frands can be raised under the defence ol 

never mdebted, and can be insisted on before the Appellate Court, althongh 
itdid not appear whether ,t had been raised at the trial or not ■

A CountyConrtjudge haelngnojnrUdic^10 decree speeific performance 
of an agreement for the pnrchase of land, cannot take notice of the doctrine 
that eqmty looks upon that asdone which onght to be done, and gi,e relief 
accordingly. Foster v. Feeves, [1892] 2 Q. B. 255.

Argueo: 27th February, 1894.
Decided: gth April, 1894.
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The plaintiffsued in the County Court of, Deloraine for s,L„„n, 
a balance of purchase money of real estate sold under a 
verbal agreement. The defendant had paid $200 on „ 
account and was to pay the remaining $100 when plaintiff 
urmshed the title; bht the parties differed as to the nature- 

ofthetitle that defendant 
the land, five fe^t frontage.

In his sworn

i.
t
s

t
was to accept for a portion ofe

t
dispute note defendant denied his indebted- 

ness and also set up his version of the agreement and that 
the plaintiff had not completed the title for the five feet 
He also claimed that the County Court had no jurisdiction 
owing to the disputed question of title to land.

s

s
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■4* the trial in the County CoCyt each party swore to the 
Statement. truth of his version of the agreement as to the title for the 

five feet, and defendant admitted that the rest of the land 
had been duly conveyed t<? him.

At the trial, before His Honour Judge Cumberland, the 
plaintiff had a verdict for $117, and against that the defen
dant appealed.

The follovving were the grounds of appeal stated. 
First—That the said County Court had no jurisdiction to 
try this action, because the iight or title to land came in 
question in this action. Second^-This action being for 
the recovery of alleged unpaid purchase money of 
land, the plaintiff could not succeed without proving 
that the agreement upon which this action was brought, 
or spme memorandum or» note thereof, was in writing 
signed by the defendant, or some other person
thereunto by him lawfully authorized, and no evidence 
of any such agreement was given by plaintiff at the trial 
of this action. Third—The plaintifTs claim being disputed, 
it was necessary for him at the trial, to prove that lie 
had conveyed the land referred^to in the alleged agreement 
to the defendant, and that he had a good title to the same, 
and no such evidence was given by the plaintiff at the trial 

-of this action. Fourth—The evidence given at the trial 
showed that the sum of $100 sued for by the plaintiff was 
to be withhéld until the plaintiff should complete title in 
the defendant for five feet of the frontage of lot 12 in block 
2 in the villade of Delorairte, and that the plaintiff never did 
procure title for defendant for said piece of land, and that 

\the defendant was compelled to purchase the whole of said 
lot 12 in order to avoid the necessity of removing his stable 
off the said five feet, and the plaintiff was not entitled under 
these circumstances in equity to require the defendant to 
pay said balance of plirchase monéy without taking off the 
defendant’s hands the remainder of said lot 12, which the 
defendant did not wish to purchase or hold, and the plain- 
tifif should have offered to take over from the defendant
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It d.d not appear from the notes ofthe evidence 

or not the defendant had raised the objection 
otatute of Frauds at the trial.

ie 1894.

Argument.ld

whether 
under the

he
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George Patterson for defendant. 
within the jurisdicti

This action was not

rst 51 .‘f -f "äss■ ,Unde[ ImPenal Statute, 19 & 20 Vic. c. 108 s 25 
even where the title to land only arises incidentaliy, the 
consent of the part.es is necessary to jurisdiction, Ycung v 
Scabrook 14 A. R. 97. If there is a coior of right therf ,s 

no junsd.ct.on, Pnce v. Gu,na„e, 16 O. R. 264 ; Worihan v 
B;ad>’’ 12 P- R- McNeill v. Haines, 13 P R n5 
F°S'er V- RtCyeS t1892]' 2 Q B. 255. It is only where the 
Judge can find on the evidence that there is no bona fide
L M T P ^ r 6 hasjunSdiction. Sewell v. Jones, 1 
LM. & P. 525; South Norfolk v. Warren, 8 M. R. 481

he evidence^.n this case shoWed a bona fid, dispute Re
' agl: R^599- There was no agreement in writing

andT‘r y u St3tUte °fFrauds- » "o action will lie 
and there can be no action for.purchase money of land
w. hout prov.ng that, Cocking v. Ward, 1 C. B. 858 At 
Common Law this could be raised under the general issue 
As to objection that po.nt not taken in County Court Ex 
parte Firth 9 Ch. D. 419; Page y. Austinjl A. R 1

Z " l°bÅrtS’ 10 A- R' 650 Land Co.
VCourtAcim • ^d m ’r B,cknel1 & »n Division
Co { f p i8Ä V- LlVerf°°l Lommercial Investmenl 
Co., 4 C. P. D. 425. \Ho evidence could have been given 
here tö get over the objection; plaintiffs dwn evidence 
proves it. t
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Crawford v. Seney, 17 O. R. 74. There was no question 
Argument, of title on which the County Court Judge had to adjudicate.

Defendant admits the contract, but says it should have in- 
cluded part of the adjoining lot. Equity looks upon 
things agreed to be done as performed. Part performance 
is sufficient to take the case out of the statute. There was 
delivery of the deed, and payment of part of purchase 
money; these took the contract out of the statute, Taylor's 
Equity, 568.

Tavlor, C. J.—Where there are formal pleadings in the 
County Courts, as there were at one time in England, and 
as there still are in Ontario, the jurisdiction of the Court 
seems to be at once ousted by a defendant filing a plea 
raising a question of title to land, Comyn’s Dig. County, 
c. 8; Cannon v. Smalwoqd, 3 Lev. 203; Tinniswood v. 
Pattison, 3 C. B. 243; Lilley v. Harvey, 12 Jur. 1026; 
Powley v. Whitehead, 16 U. C. R. 589 ; Worman v. Brady, 
12 P. R. 618. But it has been held that a dispute note 
filed under the practice in our County Courts does not 
stand in the same position, South Norfolk v. Warren, 8 IVL 
R. 481; Re Crawford v. Seney, 17 O. R. 74.

If then, the filing of a dispute note, or a mere suggestion 
that the title to land is in question, does not at once oust 
the jurisdiction, the judge must inquire into the circum- 
stances. He must be satisfied that it is in question, and 
for that purpose must have authority to inquire into so 
much of the case as is necessary to satisfy him upon that 
point, Lilley v. Harvey, 12 Jur. 1026. The judge must in
quire into the matter, and ascertain whether the liability of 
the defendant is contingent upon the decision of a question 
of title upon which there is a real dispute, Morton v. Grand 
Junction Canal Co., 6 W. R. 543.

In the present case, there was a matter to be inquired 
into and determined before the judge could say whether 
the question of title to land arose or not. If so, it was his 
duty to inquire into and determine that first, Montnoy 
v. Collier, 1 E. & B. 630 ; Re Emery and Barnett, 4 C. B. N.

Q1894.
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|

S. 423. In the latteron casei a landlord sued for rent, and the 
defence was that the tenant had gi 
person claiming to be owner of the land. 
that the title to the land

1S94.

up possession to a Judgment. 
It was claimed 

came in question, and the Judge 
conceiving that it did so.declined to proceed with the 
A riile calling on the Judge and defendant to show 
why the Judge should not hear and determine 
was made absolute. 
should ha ve gone

te. ven
n-

Tayior, C. j.Dn
ce
as

cause 
the plaint,

The Court held that the Judge 
an6 ihquired as to the circumstances 

under which the tenant went out of possession. If he went 
out voluntarily, and by arrangement with the claimant, 
hen no question of title could arise, for the landlord’s title 

could not be disputed. But if he had been evicted by the 
claimant, then the question did arise, and the case would 
have come to a point at which the jurisdiction of the 
Lounty Court ceased.

In tlns case, what the agreement was, is a matter in con- 
troversy-between the parties, and it seems to me, that must 
be determmed first, or before it can be known whether a 
question of title anses- or not.

The defendant contends that what he bought was lot 11 
m Block 2, with five feet in frontage of lot 12 adjoining lot 
11, and that the balance of purchase monev Kow sued for 
was not to be paid until the plaintiff shouid/complete the 
title to the five feet of lot 12. This, it is sjfd, he has not 
only never done, but the defendant, to secure the five 'feet 
has had to buy lot 12 from another person and pay a Lon- 
siderable sum therefor. If this be the true story of the 
bargain a question of title may arise. But the plaintiff says 
what he agreed to sell was Ifat 11 and a stable, which stood 
partly pn 11 and partly on 12, for #800. As to lot 12 he 
says a man named Smith held it under an agreement with 
the Canadian Pacific Railway Company, and had agreed 
upon getting a deed from the Company, to give bim a deed 
o e five feet, but Smith not being prepared to pay for the 
lot, he agreed to settle with the Company for it. This had 
not been done when lot 11 was sold, and the plaintiff says 
he proposed that defendant should take his place as to lot
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i«94- 12, dealing with the Company as he xvas about to do, and
Judgment. to this the defendant agreed. According to him the price 

Taylor, c.j.of lot 11 and the stable was $300, ofwhich $200 xvas paid, 
and the $100 noxv sued for was retained by defendant, not 
until a title was completed to the five feet of lot 12, but 
until a deed of lot 11 was given, and this has been done. 
If this was the true agreement, I do not see hoxv any ques- 
tion of title arises. The defendant has got a deed of lot 11, 
that is admitted, and in the dispute note and grounds of 
appeal no question is raised about the title to that lot. The 
defendant has also got lot 12 by a dealing with the Cana- 
dian Pacific Railway Company," and that is ’just what, 
according to the plaintifif, he 
accoiyit of the agreement is corroborated by production of 
an enfry in the day book of a deceased solicitor who drexv 
a transfer of lot 11 from th4 plaintifif to the defendant, and 
by the evidence of Perrin, who was at the time a clerk in 
the office of the solicitor.

There is no written note by the learned Judge of the 
County Court, shoxving the grounds 011 jwhich he based 
his judgment, but from his finding in favour of the plaintiff, 
it is evident that he accepted his accoynt of the transaction 
as the true one. I agree with the conclusion to which he 
came.

But the defendant relies on the ground of appeal, which 
sets up that only a verbal agreement for the sale of the land 
has been proved, so the Statute of Frauds is a bar to the 
plaintifif recovering in this action. It is said in 
that he canriot now urge this defence, because the objection 
of the Statute of Frauds is not set up by the dispute note, 
nor was it faised at the trial.

By the dispute note the defendant says, that he 
never indebted as alleged, so the defence of the statute is 
open to him, Buttemere v. Hayes, 5 M. & W., 456; Frickcr 
v. TJiomlinsoJi, 1»M. & G. 772.

Whether this defence was raised at the trial or not, there 
is nothing' to show. That it does not appear as an objec
tion on the record of the evidence certified by the clerk,

v

u
si
w
r<
ol
Si
01

XV

ar

ap
qi

to do. The plaintififs R,was
Zt
19
pe
W
rat
th<
an
for
R.

On
Ry
65<
alle
firsanswer,

i
cou
sak
danwas

1
nov
the
the
triai
moi



ps

m
VOL. 9... 9. MCMILLAN V. WILLIAMS. 633

under section 324 of the County Court Act, is not conclu- 
sive that it was not taken.

and 1894.
.... . Such an objection is not one judgmmt.

which, in my opinion, is dealt with by that section which Tay~c , 
requires the clerk to certify the evidence with all recorded 
objections and exceptions thereto. This objection ol the 
Statute of Frauds, is not an objection to the evidence, it is 

which would naturally come to be taken by counsel 
when, after the elosing of the evidence, he is proceeding to’' 
argue the case.

rice
aid,
not
but
ine.

oneics-
11,
of

The propriety of permitting objections to be raised 
appeal, which were not raised before, seems an unsettled 
question. The practice seems different in different courts. 
Rhodes v. Liverpool Commercial Co4 C. P. D. 425 • New 
Zealand Co. v. IVatson, 7 Q. B. D, 374 and Ex parte ’Firtk, 
19 Lh: D' 4UI' were cited as English authorities against 
permitting such a course, although in New Zealand Co. v. 
Wztson, the reason

fhe on an
na-
lat,
fTs
1 of
ew
ind

in for refusing to hear the objection
case for it had been made by 

ground laid for allowing an 
Permission to raise a new ground was refused 

reasons in Lash v. Meriden Britannia Co8 A.

seems
rather to have been,*1 that 
the statement of claim, and 
amendment.

no
the no
sed

for the same 
R. 689.

:iff,

\C;

In favour of allowing a new ground to be taken, the 
Ontario cases of Page v. Austin, 7 A. R. 1; Ellis v. Midland 
Ry. Co., 7 A. R. 464; and Garrett V. Roberts, 10 A. R 
650, were relied 
allowed on

he

ich
nd In all these cases appeal'; were 

grounds raised in the Court of Appeal for the 
first time, but no costs were given because so raised.

As the defence of the Statute of Ffauds : 
could be raised under the dispute no|e, and it 
said it was

on
:he
er,
on is one which
te, cannot be

not raised at the trial, I do not think the defen- 
dant should be precluded from raising it now.

The only agreement proved was a parol one, but it is 
an executed contract, so far as anything is to be done 

the part of the plaintiff. The defendant has received 
the plaintiff a deed of lot 11. 
trial.

ras
is

\er now
on

from
That was admitted at the 

Can then the plaintiff sue for the balance of purchase 
money remaining unpaid ? In Browne

;re
:c-
•k, Statute ofon

M



634 VOL. 9.THE MANITOBA REPORTS.
VI

Frauds, s. 117, it is said that when, in pursuance of a ver- 
Judgment. bal contract, a conveyance of land is executed, an action 

Tavlor, C.J. may be maintained for the price of the land. But the

1894.

vc
cases

there cited, as I read them, do not, except perhaps One, 
go the length of supporting the statement so broadly made. 
The case which Ss an exception is an American one, 
Cagger v. Lansing\ 43 N. Y. 550. That is a case in which 
land was sold by parol, after which a deed was executed 
by the vendor which was delivered, not to the purchaser, 
but to his brother |s ari escrow, to be delivered on payment 
of the purchase mriney. It was held, that the deed not 
having been delivered, an action could not be maintained 
for an unpaid balance of the purchase money. But the 
Judge who delivered the judgment of the Court, while 
holding theye could be no recovery, because until delivery 
of the deed no title passed, said, “ That purchase 
agreed by parol to be paid for lands conveyed may be 
recovered by action is shown by an unbroken current of 
authority in this State.”
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Where a purchaser has received a deed of land, and then 

refuses to pay the purchase money, it does seem as if he 
should not be allowed to set up the Statute of Frauds in 
answer to,an action for the money. But I do not see how 
the case of Cocking v. Ward, 1 C. B. 858, can be got over. 
That case has been commented on, but never overruled. 
In that case, the plaintiff succeeded on a count upon an 
account stated, it being proved that after the purchaser 
obtained possession, he acknowledged his liability and 
promised to pay. But the verdict in his favor upon the 
first count, which was a special one upon the agreement 
itself, was set aside, the Court holding that an agreement' 
respecting the transfer of an interest in land, required by 
the Statute of Frauds to be in writing and signed, cannot 
be enforced by an action upon the agreement against the 
transferee for the stipulated consideration, notwithstanding 
that the transfer has been effeeted, and nothing remains to 
be done but to pay the consideration. Tindal, C. J., said,
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As the special count in this action is framed upon the 

very contract itself, to enforce the payment bv the >, i— &
defendant of the sum stipulated to be paid as the price of-/" —
Che interest in the land which the plaintiff gave up, and to TaVL0*-C > 
which the defendant succeeded, we think the contract itself 
aT„0l-!,„C°nSidered as alt°getherexecuted,so long as the

ned.............We think
M & W, 456, is an 

present contract, though 
the part of the plaintiff, yet, not being executed 

on the part of the defendant also, is still to be considered 
as a contfact within the Statute of Frauds." The plaintiff 
here sues upon the agreement, and that case is a direct 
authority against his succeeding in the action.

1894.

the case of Buttemert v. Hayes, 
authority in point, that the 
executed on

It was argued that the agreement having been partlv 
performed, a Court of Equity would decree specific 
per ormance of it, and that as equity looks upon that which 
ought to be done as done, the County Court Judge could 
give effect to it notwithstanding the objection 
Statute of Prauds. Foster v. Reeves, [1892] 2 Q. B 255 is 
an authority against that position. There, the defendant 
made an agreement for a lease for three years, and so on 
from year to year until determined, but it was not by deed 
and therefore under the Statute of Frauds and 8 & 9 Vic. c. 
106, it was void. The cfefendant toftk pässession, th - 
notice to quit and went out at the/end of the first year and 
the plaintiff sued for a quacterj/ rent which accrued after 
the abandonment. The County Court Judge 
agreement one of which specific performance would be 
ordered, although he had no power to grant that, and gave 
judgment for the plaintiff. His judgment 
the Divisional Court, and the order then 
by the Court of Appeal. It was held, that 
Court Judge Could not decree 
could take no

of the

en gave

held the

was set aside by 
made was affirmed

as the County 
specific performance, he 

notice of the equitable doctrine, nor entertain 
any mquiry as to its effect.

The result then is that this appeal must be allowed with

vol. 9. MCmILLAN V. WILLIAMS. 685 I.
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1S94.__ costs> tlie verdict for the plaintiff in the County Court set
Judgment. aside, and a non-suit entered with costs.

Taylos, C. J.
Appeal allowed and non-suit 
entered with costs.

1

End of Volume IX.
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°f Winnipeg Street Railway Co. v. Winniper 
hlectnc Street Railway Co., 9 M. R. 219, o„ appeal to the 
Jud,c,al Committee of the Privy Council, the judgment of 
the Court of Queen's Bench in favor of the defendants 
affirmed, 1894, A. C. 615.

In the case

was

m



'

i i^;

‘Jf

ir

i

<*>

;

i;,
-f



i,i

In the Court of Queen’s Bench.
V

RULES AND ORDERS.
M

.U 1L6'„^hen any party enters an application or motion to 
the Full Court to review, set aside, reverse or vary, or by 
way ofor in the nature of an appeal from any verdict, de- 
cree, rule, order, judgment or other decision of a Judge 
whether final or interlocutory, and whether given or made 
in Court or m Chambers, such applicant shall, at least three 
days before the

.

of the then next ensuing 
Term, furnish to the Prothonotary, for the use of the Judges, 
three copies of any grounds of or reasons for the decision 
cqmplained of which may have been given in writing by 
the Judge and made accessible to the party, as well as three 
copies of the decree, rule, order or certificate made or issued 
in pursuance of such decision, and three copies of the " 
praecipe to enter such application or motion, and, if the 
decision be upon a demurrer, three copies <tf»the pleading 
relevant to the demurrer.

comm encement

I117. If the application or motion be entered within three 
days before the commencement of a Term, or during any 
Term, such copies shall be furnished with the praecipe to 
enter the same.

118. If the applicaqt shall not have been able to obtain 
or make any such copy in sufficient time to furnish it as 
required by the two last preceding rules the same shall be 
furnished as soon 
can be obtained or made.

I:

as, by the exercise of due diligence, it



640 Rvles and orders.

119. Failure to comply with the three last preceding 
rules may be punished by striking out or adjou/ning the 
application or motion With or without costs, or By impos-

< inS or refusing costs, or otherwise, as the Court shall deem 
proper.

120. General rule numbered 29, made in Michaelmas 
Term, 1880, is hereby abrogated and repealed.

Where any party is appealing from Her Majesty’s 
Court of Queen’s Bench for Manitoba, or from any 
Judge thereof, to the Supreme Court of Canatia, or to 
Her Majesty-in-Council, upon any printed case, proof 
sheets of any charge or directions to a jury, and of thejudg- 
ments or reasons for or grounds of any decision forming 
part ofsuch case shall be submitted to the respective Judges 
whomay have pronounced or given the same, or, where 
this is not reasonably practicable, then to some other Judge 
of the Court of Queen’s Bench; and the Prothonotary shall 
not certify or transmit to the Registrar of the Supreme 
Court of Canada or to the Clerk of Her Majesty’s Privy 
Council, any such printed case until he shall be satisfied 
that such proof sheets have been so submitted, and that the 
printed case , conforms to 
Judges respectively.

VOL. IX.

121.

any corrections made by such

THE WINDING-UP ACT.

The Judges öf the Court of Queen’s Bench for Manitoba 
do hereby, in pursuance of the powers conferred upon 
them by “ The Winding-Up Act,” ordet and direct as 
follows:

Rule number fifteen (16) of the General Rules and Orders 
made and passed on the 27th day of March, 1886, under 
the authority of the Act of the Parliament of Canada, 45 
Victoria, Cap. 23, is hereby amended bjiadding thereto the
fållowing words," or the Court or Judge may accept.the
security of any guaräntee company Or gociety established 
by charter or by Act of Parliament of Great Britain and

V'
• f . fo



VOL. IX. RULES AND ORDERS.

Ireland or ofthe Dominion of Canada, for such 
such form as the Court

Dated this 14th day of July, 1894.

641

sum and in
Ju dge may approve.”or a

T. W. Tavlor, C. J. 
J. Dubuc, J.
A. C. Killam, J. 
Jno. F. Bain, J.

.
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A’ DIGEST

ALL THE CASES REPORTED IN THIS VOLUME,
BEING DECISIONS IN THE

COURT OF QU£EN’S BENCH FOR MANITOBA.

ACTION AT LAW.
See Contract.

ACTION, TRANSITORY OR 
LOCAL.

Domiäle of defcndant out of 
jurisdiction—Personal service with- 
in jurisdiction.

See Jurisdiction, 1.

AGREEMENT FOR SALE OF 
LAND.

See COVBNANTS.

AMENDMENT OF BILL.
See Pi.KADing in Equity, 1. 

See Title to Land.

AMENDMENT OF INDORSE- 
MENT ON WRIT. '■

See Summary JuijgmENT, 2.

ANIMALS KILLED ON RAIL- 
WAY TRACKS.

See Railways, 1.

ADJOINING LAND.
Mriiere animals might properly 

be.
See Railways, 1.

ADMISSIONS IN ANSWER.
See Pleading in Equity, 1.

ANSWER OF CORPORATION.
Filinjr without signature or nAFFIDAVIT.

See Practicb IN Equity,Äl,
Having servedpurpose forwhich 

filed.
See Examination. 

Evidence to set aside gamishee 
order—Affidavit on information 
and belief not sufficient.

See Lbavb to Appbal.

APPEAL FROM COUNTY 
COURT.

1. Application for new trial or to 
reversejudgment at trial— Weight
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Äärt :s°s s stt SsffiE"
to reverse or vary the judgment Court should transmit directly to 
of one County Court Judge in the Prothonotary of the Queen’s 
fav °r °; the plamtiff having been Bench in a sealed package all the 
made to another County Court papers and proceedings in his 
Judge under section 309 of The office relating to the suit and 
»,^UrtS M., c. where such papers were handed
33 the latter ruled that it should by the County Court Clerk to 
not be granted unless the verdictthe appellanfs attomeyinan un- 
appeared to be unreasonable or closed envelope, and the attomev 
unjust, or a perusal of the evi- had them in his possession until 
dence showed that the trial Judge the day before the hearing of the 
must, in arnving at his decisiou, appeal, it was dismissed with 
have omitted through oversight costs, Burke v. Brown, 305 
to consider some undisputed fact, 
or that some undisputed fact or 
some plain principle of law ap- 
plicable to the facts and favorable 
to the defendant could not have 
been brought to his attention, and 
the application was dismissed.
Defendant then appealed to a 
Judge of the Queen’s Bench 
against this decision.

APPEAL FROM REFEREE.
Computation of time—Last day 

Sifnday— Pleas — Application to 
strike out — Demurrer.]—G. O. 
97 provides that “Appeals from 
the order or judgment of the 
Referee in Chambers shall be 
made by summons, such

Held, that the principles thus mons to be taken out within four 
laid down were correct, and that days after the order or judgment 
the appeal should be dismissed, has been propounced,” etc. 
although, in the case of an ap- Ileld, that where the last day 
peal under section 315 of the Act, happens to fall on a Sunday, the 
the verdict would have to be time should be reckoned exclu- 
reviewed upon the facts in so far sively of that day. 
as the Court above could do so , .
^elt Sh°Uld be ^"ut and
Detore it. Smilh v. Smytk, 569. the plaintiff not put to thé ex-

pense of a demurrer. Bank of 
B. N. A, v. Munro, 151.

sum-

2. Filing of evidence—Delayin 
prosecution—Copy of evidence—
Transmission of papers by the 
County Court Clerk.]—In filing a 
copy of the notes of evidence in 
the County Court for the purpose 
of an appeal to the Queen’s 
Bench, it is necessary, under 
section 324 of the County Courts APPEAL PENDING.
Act, that a law stamp should be Action on foreign judgment— 
affixed to the dooument. It is Appeal pending against same

APPEAL FROM ORDER.
See Dbavb to Appeal.

1
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when application for leave to sign 
judgment made here.

See SuMMARy Judgment, 1.
See Staying Proceedings.

iie ASSIGNMENT OF CLAIMS 
SUED ON.

See Security for Costs, 2.

ty
to
’s
le
is ASSIGNMENT OF FUTURE 

INCOME.
See Garnishmbnt, 1.

id APPLICATION FOR A JURY.
See Trial by Jury.

:d
:o
1-

ARBITRATION.
See MunicipaliTy.

y
il ASSIGNMENT OF JUDGMENT.

See Summary Judgment, 1.
h

ASSESSMENT ACT.„ , ATTACHMENT.
(R. S. M. c. 101, s. 193.) .. , .' Setting aside for irregularity—

bale of land for taxes—Forjeit-Term of b ring ing no action for
of surplus purthase money re- damages— Costs, refusal of ]__In

matning m the hands of the treas- suing out a writ of attachment. 
urer for six years. From what against defendant, plaintiff liad 
time the six years begin to run.J omitted to State in his affidavit 
—Where lands have been sold whether the defendant was a cor- 
for taxes under the Assessment pora tion or not. The defendant 
Act, and the price amounts tolbeing therefore entitled, ex debito 
more than the taxes due, and the justitia, to have the writ set aside
from thTday of6i?e pays"the sur- thaTthe J,'J dissentinS-
plus purchase money to the treas- theMm^f 1 ?°U d ‘10t ,mpose 
urer of the Municipalitv the!„ • ^ ,bnngng no action 
same cannot be claimed by the afa"iS-t th®Plamtiff as a condition 
Mnnieipality as ÄnflÄ^ afe'1‘hat 
after the lapse of six years fromln r a. refused unkss
the receipt thereof bytiie treas-ll/m^3”1 ™°U d c°nsent to such 
urer, although the language of| b g lmposed' 
section 193 of the Act is ambigu- eishdown v. Dederick, 2 M. R.

and speaks of the money212’ followed. 
remainmg in the hands of the Per Dubue, J.—The Court has 
treasurer for s,x years from the jurisdiction to impose the tem
h fomed ° I’1" Ja.1d °f Wbich0f bringing no action in a prop™ 
it formed part of the purchase case, and in this case such term

LOt 6S’s™£J^e8 imposed- Wilson v.

V

1
2
i

■

t

ous

ASSESSMENT AND TAXATION.
See Tax Sales, 2. I

,ATTACHMENT OF DEBTS.
See Garnishmbnt. 1
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ATTORNEY ON RECORD. receipt acknowledging payment 
of the whole of the purchase 
money, and an order for delivery 
of the horse. The horse was 
then away in the country, and 
was not brought back to Winni- 
[Jeg until 23rd June, when plaint- 
iff presented the order to C., who 
t ook care of the horse and told 
him he liad bought it; he told 
C. to change the book containing 
the forms of contracts by substi- 
tiiting the plaintiffs name for 
that of H. ; he gave C. charge of 
the horse, and told him to tell 
everybody that the horse was 
ihis, plaintiffs.

Held, that the transaction must 
Sale of horse by owner to his em- be treated as a real agreement for 

ployee—Bills of Sale Act-Imme-lthe sale of the horse to the plain- 
diate delivery—Change of posses- [tiff. The plaintiff s note was 
sion — Seizure of horse wKoferapparently accepted in payment, 
execution against vendor—Claim and there was such a delivery 
by vendee—Interpleader issue.'] — jand acceptance as satisfied the 
Interpleader issue respecting theiStatUte of Frauds. 
right to a stallion. D. H. ac- But that the sale was void as 
•quired the horse in question in against the defendant, because of 
March, 1891. During 1891 its not having been accompanied 
and 1892 printed notices wereby an immediate delivery, and 
put up advertising the horse, the possession of the plaintiff 
in which it was stated that refer- could not avail to give him a 

for particulars was to be had title, which the sale did not give 
as against the defendant in the 
issue. Jackson v. Bank of Nova 

H. did not himself Scolia, 75.

Service on another than the 
attomey on the record,

See Practice, 2.

AUTHORITY OF MANAGER OF 
COMPANY.

See Conditional Sade, 1.

BANKS AND BANKING.
See Winding Up, 1.

BILLS OF SALE.

ence
to D. H., although there was no 
statement of the ownership of the 
animal.
travel with or persotially take 

of the horse, but arrange-care
ments were made in his name 
with the persons at whose places 
the horse was put up, and printed
forms were used on which was BUILDING CONTRACT. 
the heading, D. Hope, propne-
tor.” On 20thJune, 1892, plaint- Mechanic's lien—Buildmgcon- 
tifi bought the horse from H., tract — Substantial completion— 
giving his note at six months for Deviations from sfecifications - 
the amount of purchase money, Performance of contrad must be 
and H. gave him an absolute exad—Provision inconsistent with

BREACH OF WARRANTY.
See WARRANTY.

J
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be ,s t0 Hdi' that this was nofinfon-
anddtn hf rspeclfied ™a”ner!sistent with a lien for that part of 
and L ,'=riP d-for Å" completion, the contract prieewhich was pay- 
and ,t ,s done,na dtfferent man- able as the work progressed. 
ner, or so defectively as to iusti-1 'pt.» • na .fy an allowance for the defects , # plainhifshavingrecovered 

- and the party for whorn it is doné!^ 9^°h^ SU1*’ !°r which 
refuses to acquiesce in the varia- o 7 ,mi8ht have, fued m the 
tions or defects or to accept the!n°U-nty ,<"ourt’ and the defendant 
work, butsimply takes the Posbthn VmgndlSpUte1dith.e whole claim 
tion that the workman nius^per- ™rou5ho"t a”d raised a number 
form it according to the express 01f1unte?able »hjections, the Court 
stipulations and perfectly, Pand ,°.cof s,.t0 either party
interposes no obstade to this k?/'d.,!nCiU*‘»g the decree, 
being done, the workman cannot„f IaVe ‘J?6 defendan‘ the costs 
recover anything befo* this is°f rebeanng to be set off 
done. At the hearinghf a suit ngal?st th? plal?coffs’ verdict 
to realize a mechani/s lien for B°'d°n V" Lutes' 463- 
the balance of the contract price 
of the erection of a dwelling 1 
house, the Judge found thatthere 
were defects and variations in the 
construction requiring a deduc- 
tion of *40 from the total sunt of 
$1,400, and made a decree in 
favor of the plaintiff for payment 
of the balance of the contract 
price with a deduction of the $40.
The evidence, however, showed 
that the defendant had not ac- 
quiesced in the changes and had 
complained of the defects.

7
1
i

> CASES.
Ady v. Harris, 9 M.R. 127, 

followed........................... 546!

See Husband and Wife, 1.

Ashdown v. Dederick, 2 M.
/ R. 212, followed . . . 318

See Attachment.

Baker v. Balt, 2 Moo. P.C.
321, referred to ... 607

See Wiels.

5
f
1
1
f
i
i
i

Held, by the Full Court on
EEEittBfrl^.ÄtJ100:p: 607 

price which Was to bepaid as the 
work progressed.

i

See Wills.
Bell v. Landon, 9 P.R. 100, 

followed

See Security for Costs, 1.

Bernardine v. North Duffer- 
iti, 19 S.C.R. 581, distin- 
guished......................

See Corporation.

The contract contained a pro
vision that if the defendant should 
fail to pay the balance of the 
price, $1000, on completion oi 
the building, the plaintiffs 

to become the sole owners of 
the property un til the said $1000 
be paid.”

. 60

were

588<e
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dis-
. . 70

Lean,, 8 M. R. 10 
tinguished . .

See Mortgagk, 3.

Frye v. Milligan, 10 O. R.
509, not followed . . . 143

See WarranTY.

Berrie v. Howitt, LR. 9 Eq.
1, not followed .... 599

See Charging Order.

Bickford v. Grand Junction 
Ry. Co., 1 S. C. R. 696, 
followed...........................1

See Railways, 2.
Cilizens' Insurance Co. v.

Parsons, 7 App. Cas. 96,
' applied..........................

See Promissory Nots, 1.
Cocking v. Ward, 1 C. B.

858, followed .... 627
See Jurisdiction, 2.

Cornwallis v. C.P.R., 19 S.
C. R. 702, considered . . 407

See Tax Sales, 2.
Dominion Savings Co. v. 

Kilroy, 15 A. R. 487, fol
lowed ................................
See Husband and Wife, 2.

Drury v. Macaulay, 16 M.
& W. 146, distinguished . 623

See Promissory Note, 3.

Fulton v. Andrew, L. R. 7 
H. h. 448, referred to . 607

See WiLLS.
Gilbert v. Endean, 9 Ch. D.

259, followed . . 388, 539

See Leavb to Appbal 
See Practice in Equity, 2.

Globe New Patent Iron Co., 
re, L- R- 20 Bq. 337, dis
tinguished . . . ■ .574

. See Winding Up, 3.

Hodge v, The Queen, 9 App.
Cas. 117, applied . . . 156

See Promissory Note, 1.

Jones v. Simpson, 8 M. R.
124, followed .... 565

See Rbal Propbrty Act, 2.

London & Canadian v. Mor
ris, 7 M. R. 128, referred 
to.....................................
See Svmmary Judgmbnt, 4.

London & Northern Insur
ance Co., re, 19 L. T. N. S.
144, followed .... 342

See Winding Up, 1.

156

i

185
1

Flagstajfe Mining Co., re, B-
20 Bq. 268, distin-R.

574guished 327
See Winding Up, 3.

Foster v. Reeves, [1892], 2 
Q. B. 255, referred to . . 627

See Jurisdiction, 2.

Foxon v. Gascoigne, L. R. 9
Ch. 667, distinguished . 599

See Charging Order.

Freehold Loan Co. v. Mc-

Longbottom v. Berry, L. R.
5 Q.B. 123, followed . . 89

See Bixtures, 2.
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Manitoba Electric & Gas 
Light Co v. Gerrie, 4 M.
R. 210, followed................

Weights and Measures* 
Act.

Manitoba & H. ]V. Loan Co.
V. Barker, 8 M. R. 296, 
distinguished......................

See Mortgage, 3.

Massey & Gibson, Re, 7 M.R.
172, followed...........

Parker v. Odet/c, 15 P. R. 
69, followed...........................

See Garnishment, 2.

People's Loan and Deposit 
Co. v. Grant, 18 S. C. R. 
262 distinguished..............

See Mortgage, 8.

Pickard v. Sears, 6 A. & B. 
469 distinguished..............

See Distress for Rent, 1

Polson v. Dcgeet, 12 O. R. 
275, followed..................

See Fixtures, 1.

210 Priestly v. Fernie, 3 H. & C.
977, distinguished..............

See Fixtures, 1.

534 Qu'APpellc Valley Farming 
Co., Re, 5 M. R. 160 fol
lowed ...................................... ...

See Winding Up, 3;

Peg. v. Birmingham &c 
Py- Co-, 2 Q. B. 47, re- 
lied on

0
534281

3

70

707

551

453>9 ,
See Rbal Property Act, 3.

577Mutiro v. Pike, 15 P.R. 164, 
dictum of the Master dis- 
sented from.........................

577See Summary Judgment, 3.

Me Arthur v. M.acdonell, 1 
M. R. 334, followed.........

See Garnishment, 2.

McKay v. Barber, 3 M. R.
41, followed...................... ..

See Jurisdiction, 1.

McKay v. Nanton, 7 M. R. 
250, followed.........................

See Reai, Property. AcT, 2.

North British Insurance Co 
v. Lloyd, lp Ex. 523, fol
lowed

'4

>6
i

139

55 377
\ See Mandamus.

Reg. v. Dodds, 4 O. R. 390, 
distinguished......................

See Criminal Law.

Reg. v. Freeman, 18 O. R 
524, followed......................

See Criminal Law.

g.iv.r.,ie.&b.
*oö, relied on........................

See Mandamus.

Reg. v. Jamieson, 7 O. R. 
140, distinguished................

See Criminal Law.

203
87

169
See Surety.

Ontario Bank v. Trowem 
13 P. R. 422, followed.... 102

See Examination of Judgment 
Dbbtor, 3.

Parenteau v. Harris, 3 M.R.
329 followed

See Husband and Wife, 1.

203

42
377

89
546 203

%
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Waterous Engine Wbfks v. 
Henry, 2 M. R. 169, fol- 
lowed.................................

Reg. v. York &c. Ry. Co.,
16 Q. B. 886, relied ^n.... 377

See Mandamus.
Richelieu Election Case, 21S.

C. R. 168, considered and 
distinguished ....................

See Election Petition.
Rodway v. Lucas, 24 L. J.

Ex. 155, followed..............
See SUMMARY JUDGMENT, 4.

Sanderson v. Aston, L. R.
8 Ex. 73, referred to........169

See SurRTy.
y - -

Satchwcll v. Clatke, 8 T. L.
R. 592, not followed..........210
See SUMMARY JUDGMENT, 3.

577
See Fixtdres, 1.

Wells v. Abrahams, L. R. 7 
Q. B. 554, considered....

See Tuesday Trials.
Westbourne Cattle Co. v. M. 

&N. W.Ry.Co., 6M. R.
553, followed.....................

See Railways, 1.

Whelan v. Ryan, 20 S. C. R.
65, considered...................

See Tax Sales, 2.

141511

327 501

407

CAVEAT.
See Real PropbrTy Act, 2.
i

Seymour v. Brecon, 2Ö L. J.
Ex. 243, not followed .... 431 CAVEATOR AND CAVEATEE.

See Real Property Act, 4.See GarnishmBnt, 5.
Shenton v. James, 5 Q. B. 

199, distinguished........

See Promissory Note, 3.

Sinclair v. Mulligan, 5 M. 
R. 17, referred to............

See Title to Land.

...623 CERTIFICATE OF EXAMINER.
See Examination of Judg- 

ment Bebtor, 2.

487
CERTIFICATE OF TITLE.

See Real Property Act, 3.
Stevens v. Barfoot, 13 A. R. 

367, followed......................
See FixturES, 1.

Tamplin v. James, 15 Ch. D. 
215, followed....................

577
CHAMPERTY.

See Half-brbbd Lands Act.
444

CHARGING ORDER.
Solicitor' s lien Jor costs—Prop

erty recovered or preserved—Soli- 
citors' Act, Imp. Stat. 23 & 
Vic., c. 127.']—The petitioner had

See MisTakb.

Tomlinson v. Morris, 12 O. 
R. 311, not followed........

See Warranty.

143

k
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ÄHsr>'^,s Ätsnf°, P ,. P.aItne^sh,P comP°sed mencement of the second suitÄfaas ~ ~ -b|»r»sit to the termination of an appeal 1 fn’t7'u' %"**• LR' 9 ES- 
to the Supreme Court of Canada ’ f°Uowed- 
whose decision vvas in favor of his v’ Gasc0’gne, h. R. 9
Client, and resulted in establish-|Lh' 657’ distinguished. 
lishing his rights as a partner ijLeacock v. McLaren 
certain moneys in Court and inl 
certain other assets of the part- 
nership. The other defendants 
then appealed to thePrivy Coun- „„
Cil, but pending that appeal a CHATTEL MORTGAGE.

eSSESipSS
and made a settlement on his q11nu , 
wife of all his interest in the part- moftgage cannot pre-
nership assets, and thetrustee of ^1“ ofdWffUt‘° • “ *5* 
the settlement, William Shields z“”r rt,the Sheriff agamst the 
the plaintiff in the suit of Shields °f he mortSaSor- Clifford
v. McLaren, afterwards commen- ’ ^an ............................... 423
ced that suit for the purpose of See Sheriff 1
working ont the settlement of the 
former suit. In this latter suit, 
the old partnership was wound 
up, the assetsrealized, anda con- 
siderable sum of money was paid 
into Court.

r

i

i
599

See Practicb in Equity, 3.

7

age

CHOSE IN ACTION.
See Winding Up, 2.

Held, that the petitioner 
entitled to a lien on this money 
for his unpaid costs of the first 
suit, as being property preserved 
within the meaning of the Solici- 
tors’ Act, Imp. Stat. 23 & 24 
Vie., c. 127, but subject to the 
prior lien of thé solicitor for 
William Shields, notwithstandingl

was
COMMISSION.
See Trustbes.

i-
i- COMPANY.

Powers of.
See Conditional Salb, 1.

V
d

J
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COMPUTATION OF TIME.

See Appbal from Referee. 
See Municipal Elections.

did not know that plaintiff had- 
any claim on it.

Held, (1) That the purehase 
of the buggy and the giving of 
the note for it, were within the 
corporate powersof the Company. 

CONDITIONAL FROM ISE TO (2) That in the absence ofevi- 
dence to the contrary it should 
be presumed that the manager of 
the Company had authority to 
purehase the buggy and to sign 
the note therefor. (3) And that 
the defence of purehase for value 

Purchaser for value without without notice could not prevail 
notice—Powers of foint Stock against the plaintiff ’s title. 
Company— Promissory note of Boycc v. McDonald 
Company—A uthority of Manager 
of Company to sign note. ] —Plain
tiff sold a buggy to the Gold Seal 
Oysfer Company, which was in- i 
corporated under the Manitoba 
Joint Stock Companies Act, for 
the purpose of carrying on 
(amongjst other things) a retail 
business in the sale of oysters, 
fish and poultry in the City of 
Winnipeg. The sale was a con- 
ditional one, and the plaintiff 
took a note for the amount of the 
purehase money signed “ Gold 
Seal Oyster Co., T. H. Jones,
See.-Treas." The buggy was 
used in the business of the Com
pany for the delivery of goods 
and soliciting of orders, although 
it was sometimes used by the 
manager of the Company for 
pleasure driving. The note con- 
tained the provision that the pro- 
perty in the buggy and the right 
of possession should not pass 
from the plaintiff until payment 
of the amount in full.

PAV.
See Promissory Note, 3.

CONDITIONAL SALE.

297

Machinery afterwards ajfixed to 
freehold of thirdparty.

See Fixtures.
See WÅRRANTY.

CONSIDERATION.
Contract not under seäl and 

without consideration.
See Distress for Rent, 2.

CONSIDERATION FOR NOTE.

See Promissory Note, 3.

CONSTROCTION OF AGREE- 
MENT.

See Street Railway.

Ac
c
vi

ACONTRACT.
oi

Rescission of-—Suing on quan- 
The defendant afterwards pur- tum meruit—One action by two 

chastd the buggy from Jones, the persons, not partners, for different 
manager of the Company. He claims.\—The plaintiffs, husband

lc
b,
oi
cc
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and wife .brought this action in The defendants being indebted 
the Courny Court for the valuetothe Ontario Bank, which was 
o their services under a contract pressing for payment, the town 
wtf.kj def™dant with the council passed a resolution re- 
husband to pay him $425 for the ferring the matter to the Finance
hanTaeL r r yeaL0f b0ih hus-Committeewith power to a™ As 
band and wife Plaintiffs were, the plaintiffs held in their hands

a dVur?ngfully dis'f6r sale a large amount of the 
of the velSfed bef°re the end debentures of the town, the Com- 
mrt of fho Los a- ProP°rtlonate mittee arranged to give the Bank
Lrta°n Davme2rftsglVlngCredltf0ran °rder on the P>ahitiffs for the 
&& j4 . , amount of the debt. The order f^lalfffshf/“tadde-was accordingly prepared and 
3ntofaPPfIed- On'»e argu- signed by tt/mayor and secm
cpu,Xd^ttÄ,1SÄVaryTtreaSnrer' Sea'ed With the

circumsfitoceS they could not sue 
on the contoct, but claimed that 
they could récover on qiianttm 
meruit.

653

seal of the Corporation, and sent 
to the Bank Manager. The 
action of the Committee was 
duly reported to the town council, 

, , , and the report was adopted.
ti eld, that the husbånd and The plaintiffs afterwards accept- 

wite could not join in one action ed the order, and paid the amount 
their separate claims for their to the Bank. They then brought 
work and labor done for the de- this action to recover the amount 
tendant, even if the dismissal ofthe order from the defendants. 
was wrongful. Crumbie v. Mc- 
Ewan Held, that the transaction was 

in the nature of a loan of money 
and that the plaintiffs could not 
recover without proofof a by-law 
having been passed, signed and 
published ih accordance with the 
provisions of sections 208, 213 
and 211 of the said Act, and no 

CORPORATION. such proof having been given,
, D . that the plaintiffs must bei. tSorrowvng money without a suited. 

by-law—Town CorporationsiAci,
C.S.M. c, io—Mumcipal loan—
Corporate seal.]^The defendants 

incorporated under the 
Manitoba Town Corporations 
Act, C. S. M. c. 10. Section 377 
of that Act provided that town 
loans, whether by issue of de
bentures or otherwise, should 
only be made on a by-law of theftimi 
council to that effect, |

419
Inf ml-—Action for maintenatice 

of—No contract to pay. ■
See Infant, 1.

non-

Bernardine v. North Dufferin, 
19 S.C.R. 581, distinguished. 
Macarthur v. Portage la 
Prairie 588

No/e of Corporation.
See Promissory Note, 2.

furisdidion — What corpora- 
are within it.
See Garnishment, 2,
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; costs.
See Attachmbnt. 

See Biiii.ding Contract. 
See Mortgagb, 2.

See Winding Up, 1.

whereof and ort payment of the 
said sum of money with interest as 
aforesaid and in manner afore- 
said, the said party of the first 
part doth covenant, promise and 
agree to and with the said party 
of the sedond part to convey and 
assure or cause to beconveyed and 
assuted to the said party of the 
secono-part, his heirs and assigns 

the said pieces or parcels 
.......... and shall and will

CO UN TY COURT.
See Appbal prom County 

Court, 1, 2. 
furisdiclion of.

See JurisdicTion, 2. 
County Courts Ad, R. S. Af. c. 

33, ss. 308, 313.
See Appbal from County 

Court, 1.
County Courts Ad, R. S. Af., c. 

33, ss. 323-4.
See Appbal from County 

Court, 2.

!

of land
suffer and permit the said party 
of the second part, his heirs and 
assigns, to occupy and enjoy the 
same until default,” &c. Then 
followed a provision that time was 
to be of the essence of the 
tract and that unless the

con-
pay-

ments were punctually made, the 
plaintiff might re-enter on, and 
re-sell the lands, and all pay- 
ments made were to be forfeited.

Held) that the covenants were 
independent coveriants.

The purchaser was bourid, on 
his covenant, to, pay the; purchase 
money beföre the vendor could be 
compelled, on his covenant, tp 
convey the property agreed to be
soli“ . ; • 'm ' 'The inténtion of the parties, as 
far as it cati be gathered from the 
wording of the covenant, tnust be 
given the greatest weight., Mac- 
arthUrv. Leckie .... .. ..... 111

COVENANTS, CONSTRUC- 
TION OF.

1 Whether dependent or indepen- 
dent. — Contract of sa/e.] — An 
agreement for, sale contained 
the folloxving provision .•' .“The 
said party of the second part, 
for hittiself .... doth coven
ant, promise and agree to and 
with the said party of the 
first part, his heirs, .... thathe 
or they shall and will well and
truly pay or cause tö be paid to the 
said pafty bf the first part. . ... 
the said-sum of money, together 
with the iptérest theréöh, on the
days and times. and manper fottery—Disposing of property 
above mentioned, and alsö shäll by a modexf chance.]—Thédefen- 
and will pay and discharge all dant wairConvieted before a P. M. 
taxes, ...... In xonsideration of an offence under R. S. C. c.

Covenant for benefit of thiri 
party. * >

See Parties, 1.

CRIMINAL LAW.

i

1
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159, s. 2, which prphibits the 
“ selling or offering for sale of 
any lot, eard, ticket or other 
means or device for selling or 
otherwise disposing of any pro- 
perty real or personal by lots, 
tickets or any mode of chance 
whatsoever. ’ ’

His modus operahdi was as 
follows : He held a kind of coiv 
cert in the Street and having 
gathered an audience heproceed- 
ed to sell boxes ofwtiaf he called 
" Parker’s Pacific Pens.” Be- 
fore selling the pens, he- placed 
in an empty box 100 envelopes, 
each containing a $1 bill, 10 en
velopes with a $5 bill in each, 5 
envelopes with a $10 billin each; 
and one envélope with a $50 bill,’ 
making altogether $250 in 116 
envelopés. He also placed in the 
box 116^ envelopes containing 
only i blank pieces of paper. 
Every person paying one dollar 
for one box-of pens was entitléd 
to draw one envelope, and iper- 

paying $5 for a box ;qf pens 
could draw eight envelopés ; butl 
he would not take mqre than $5 
from any one person. -If the$50 
bill was drawn before two-thirds 
of the pens Were sold, he Would 
put another $50 bill in the enve
lope and 50 envelopes with blank 
papers. He said he did not sell 
the envelopes • that he would not 
take $20 for one of them ; but 
that he sold the pens and distri- 
buted the money to advertise the 
pens.

149, distinguished. The Queen 
v. Parker

CR0PS—OWNERSHIP OF.

See Husband and Wife, 1, 3.

CROWN PATENT FOR LAND.
See Title to Land.

DAMAGES.
Retovery of from Muniapality. 

See Mdnicipality.

Measure of.
See„ Wakranty.

‘i

DEBTOR AND CREDITOR.

See Garnishmsnt, 6.

sons
DELIVERV OF POSSESSION.

See Bills of Salb.

DEMURRER.

Mortgagee’s remedies..
See Mortgagb, 1.

For want of parties.
See Parties, 1.

For multifariousness. - 
See Plbading in Equity, 2. 

See Promissory Note, 1. 
See Tax Salbs, 1.

See WiLLS.

Held, following Regina v. 
Freeman, 18 O, R. 524, that the 
conviction wäs right.

Regina v. Dodds, 4 O. R. 390, 
and Regina v. fa ieson, 7 O. R,

>

S
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DESCENT OF LAND. DISTRESS FOR RENT.
Illegal distress—Estoppel in 

pais—Fraudulent removal ofgoods 
to avoid distress—Landlord and 
tenant.~\—Some of the plaintiff’s 
gpods having been seized and 

of descent applicable in sold along with those of his wjfe 
England to estates in lands and under a distress warrant issued 
tenements, should be held to have by the defendant H. to his co- 
been in force in Manitoba, and defendant, for the purpose of 
therefore where a person died in- levying an amount due by the 
testate in April, 1871, being the wife for rent of certain premises, 
owner in fee simple of a parcel of from which, before the seizure, 
land, the Court all the goods had been removed

Held, that the land descended with the fraudulent intention of 
to the eldest son to the exclusion evading payment of the rent, the 
of the other children. plaintiff brought this action for

Re Tait...........................  617damages. When the bailiff made
the seizure the plaintiff forbade 
him to do so, but he did not at 
anyffime inform H. or the bailiff 
that he claimed some of the goods 
to be his ; and after the seizure 
his attomey wrote several letters 
to H., demanding that the goods 
be given up, and referring to 
them as belonging to the plain
tiff’s wife.

Counsel for defendants conten- 
ded that the plaintiff was estopp- 
ed by his silence as to his owner- 
ship of some of the goods, and by 
the language of the attomey’s 
letters, from setting up the pre
sent claim.

Held, (Dubuc, J., dissenting), 
that the defendants had failed to 
prove that they had been induc- 
ed to do anything, or to abstain 
from doing anything, by reason of 
what the plaintiff had said or 
done, or omitted to say or do, 
and that the plaintiff was entitled 
to recover.

Pickard v. Sears, 6 A. & E. 
469, distinguished. Montgome?v 
v. Hellyar

Law of primogeniture in force 
in Manitoba up lo yrd May, 1871.] 
—The Legislature of Manitoba 
passed the first Intestacy Act in 
May, .1871, and before that time 
the law

V

DESCRIPTION OF LAND.
See Real Peoperty Acu, 2.

DEVIATIONS.
Building contract—Deviations 

from specifications.
See Building Contract.

DEVOLUTION ÖF ESTAtES.
See Dbscbnt of Land.

DISCHARGE OF SURETY.
See Surety.

DISHONORED CHEQUE.
See SUMMARY JUDGMENT, 2.

1
DISPUTE NOTE.

See Jurisdictjon, 2. 551
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—rl™?1 d*?irfs?—Dam«g<*for M. c. 29, s. 14, to prove his 

Ltave and License—Contract right to vote at the election in 
not unda seal and without consid- answer to a preliminary obiection 
eratum Nudurn padum.]-Themaydoso by sStffi 

efendant attempted to justi fy a name appears on the list of elec 
ofdktre^ rbvtt,md,er 3 warranttors forthe whole constituency,

ÄÄSÄ - 1
for rent before the rent fell due 
according to the lease. The 
learned Judge found as -a fact 
that this document was not sealed 
at the time of its execution, and 
no consideration was shown for 

' 1 the plaintiff executing it.
Held, that it was a nudum pac- 

tum and that the defendant could 
not justify underit. Brayfieldy.
Cardiff

name was on the list of voters J 
supplied to the deputy returning [ 
officer for use in the polling divi- > 
sion in which the petitioner 
would have the right to poll his 
vote. (Taylor, C. J., dissenting).

The Richelieu Election Case, 21 
S.C.R. 168, considered and dis- 
tinguished. Rc Brandon City 
Election 511

EQUITABLE RELIEF.
See Mkrgiir.

Sce Ppeading IN EquiTy, 2.
DISTRICT REGISTRAR.

See Reai, Proprrtv Act, 1, 3.

ERROR IN COPY.
See Mandamus.

DOMICILE.
See JurisdicTion, 1.

ESTOPPEL.
See Fixtures, 1.

DRAINAGE WORKS.
See Municipaeity.

ESTOPPEL IN PAIS.
See Distress for Rent, 1.ELECTION PETITION.

Preliminary objedion — Status 
of petitioner—Proof of nght to 
vote, what it depends on—What
list of electors must beproducedi]__
A petitioner against the election 
of a member of the Provincial 
Degislature, who was not a can- 
didate, beingrequired, under The See Practick in EquiTy, 2 
Controverted Elections Act, R S

EVIDENCE.
See Examination of Judg- 

ment Debtor, 1.
See LeavÉ’to Apprae.

See Winding Up, 3.
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EVIDENCE

See AppeAM
APPEAL. From this order defendant r 

pealed to a Judge in Chambers, 
who reversed the order and dis- 
missed the application. Plaintiff 
then appealed to the Full Court.

/i ti il, That the order for ex
amination should not have been 
made, on the grounds that the 
affidavit had served its

ap-
IOM COUNTY

CodltT, 2.

EVIDENCE ON MOTION.
See Examination.of Judg- 

mbnt Dbbtor, 1. purpose
and there was no motion pending.

Held, also, that the Court 
not obliged to enforce the order, 
although it had been made and 
had not been rescinded. Long v. 
Winnipeg Jewelry Co

EXAMINATION.
Affidavit having served purpose 

for which filed—No motion pend
ing—Order to examinc on—Ex 
parte order—Deponent refusing to 
attend on examination.]—Plain
tiff brought an action by a writ 
issued under The Summary 
Procedure on Bills of Exchange 
Act, and defendant Company 
obtained, on an affidavit of D., its 
president, an ex parte order 
giving it leave to appear. The 
plaintiff then obtained ex parte, 
from the Referee in Chambers, an 
order directing D. to appear be- 
fore a special examiner and 
submit to be examined viva voce 
on his affidavit. In support of 
this application there was filed an 
affidavit of plaintiffs attomey 
that it was plaintiff’s intention to 
move to rescind the order giving 
leave to appear. This order, with 
the examiner’s appointment, 
duly served and condugt money 
paid, but D. did not appear. A 
motion was then made before the 
Referee to strike out the defence 
or set aside the order allowing 
appearance. The Referee made 
an order directing D. to appear 
for examination at his

159

EXAMINATION OF JUDGMENT 
DEBTOR.

Ii Fraudulentjudgment—Inter- 
pleader —Eviden ce for 
motion or summons.] — Under 
section 46 of the C. L. P. Act, 
1854, a judgment creditor who 
claims that prior judgmeuts 
fraudulent and void and is called 
upon by interpleader summons 
issued at the instance of the 
Sheriff to maintain or abandon his 
claim, may examine the judg
ment debtor as to the nature of 
his dealings with the other judg
ment creditors, and as to the in- 
debtedness on which such other 
judgments were obtained, and 
such examination may be used 
upon the return of the inter
pleader summons. Carscaden v. 
Zimmerman

use on

are

178
2. Refusal to answer—Certifi- 

cate of examiner—Reading over 
letter befoie acknowledging signa
tur e—Discretion of examiner in 
taking down answers.]—A certi- 

pense and in default that the ficate of the examiner, as to what 
defence should be struck out.

own ex-

took place upon the examination

-
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of a judgment debtor, is proper pay, under, section 78 of the 
evidence on a motion to commit Winding Up Act, R. S. C. c. 129 
for refusal to answer, and it is are judgments of this Court 
not necessarily an objection that An order to examine a jude- 
such certincate was settled and ment debtor should not be grant- 
glven ex parte. ed, unless the creditor show6s that

It is improper for defendant and execution has beenissued, placed 
hiscounsel durmg the examina-in the sheriffs hands, and 
tion to converse together, and returned nulla bona, or that if 
especially iii another language. called upon to retum the fi fa

A witness, when shown a the sheriff would retum the same 
document and asktgl whether the nulla bona. 
signalure is his, is hot entitled to Query, whether contributories 
read over the document before ordered to pay money can be ex- 
answernig the question. If he amined under A. J. Act R S 
really cannot answer the question M. c. 1, s. 64. Re Bishop En-
without reading over the docu- graving and Printing Com- 
ment or some part of it, he should pany s
say so.

Semblc, The judgment debtor 
under examination is not entitled 
to have every word or sentence 
he uses taken down by the ex- 
aminer. The latter may use liis 
diseretion and only put down 
relevant answers or explanations.
Broek v. D'Aoust

62

EXCLUSIVE PRIVILEGES.

See Street Railway.

EXECUTION.
See Chattel Mortgage. 

See Mandamus.
See Sheriff, 1.

196
3. Retum by sheriff necessary 

before order made.']—A judgment 
debtor is not examinable until 
the judgment creditor has placed 
a fi. fa. in the sheriff’s hands, 
and it has either been returned 
nuUa bona, or the sheriff has 
notified the judgment creditor, 
that, if called upon to retum the 
execution, such would be his re- 
turn.

EXECUTIONS, PRIORITY OF.

See Sheriff, 2.

EX PARTE ORDER.

See Examination.
Ontario Bank v. Trowem, 13 

P. R. 422, followed. Carscaden 
v. Zirgmerman

4. Company—Winding Up—
Orders for contributories to pay, 
judgments of the Court—Liabil- 
ity of contributory to examination 
as a judgment debtor.]—Orders to See FrauddlenT Con veyangr,

102

FAMILY ARRANGEMENTS.

See Trustee and 
Trust.

CESTUI QUK
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FENCE, OBLIGATION TO.

See Railways, 1.

Held, that the plaintifFs were 
entitled to relief, but without de- 
ciding whether they should have 
permission to enter the defend
ants’ premises and remove the 
machinery or not, as they were 
willing to accept a decree for 
payment of the value of the 
machinery, to be ascertained by 
a reference to the Master, and it 
was so ordered.

Polson v. Degeer, 12 O. R. 275; 
Stevens v. Barfoot, 13 A. R. 367; 
and Waterous Engine Co. v. 
Henry, 2 M. R. 169, followed.

FIXTURES.
1. Conditional sale of machin

ery aftetwards ajfixed to freehold 
of third party—Right of impaid 
vendor to recover possession—Es- 
toppel by taking pi oceedingsjinder 
Mechanics’ Lien Act.~\—W. &
Co., having a contract to buildan 
elevator for the defendants, pur- 
chased an engine, boiler and other 
machinery from the plaintifFs
on the terms that the ownership Hcld, also, that the plaintifFs 
was not to pass until payment in were not estopped by having 
full of the price which was to be commenced pnyeedings under 
paid in cash on delivery, and that the Mechanics’ Lien Äct, as.they 
in case of default in payment the ha4 not gone on to judgment. 
plaintifFs were to be “ atliberty, Priestlyv. Femie, 3 H. & C. 
without process of law, to enter 977, distinguished. The Vnlcan 
upon our premises and take down Iron Works Co. v. Rapid City 
and remove the said machinery. ’ * Farmers' Elevator Co 
PlaintifFs were aware that the
machinery was to be placed in 2. Machinery—Mortgagee and 
the defendants’ elevator. execution creditoi—Interpleader—

It was built into the elevator Question whether machinery part 
in such a manner that it would of realty.']—In the absence of 
have become part of the freehold evidence of a contrary intention, 
if both had been owned by the machines affixed to the freehold 
defendants, but the evidence merely for the purpose of steady- 
showed that it could be removed ing them, and used for the pur- 
without doing serious damage to pose of a manufacturing business 
the building. for which the freehold is occupied,

PlaintifFs first took proceedings and to which it is devoted, be- 
under the Mechanics’ Lien Act come part of the freehold, even 
to realize the amount of their though the mode of affixing them 
claim, but afterwards abandoned is such that they can easily be 
them. In the present suit the detached without injury either to 
plaintifFs asked that the defend- themselves or to the freehold. 
ants might be ordered to deliver In the absence of evidence of a 
up the machinery, and to permit contrary intention, similar pieces 

\/ the plaintifFs to enter the elevator of machinery standin g on the 
and take down and remove the freehold, but not affixed to it, 
machinery, and for further and except by the leathern bands 
other relief. communicating to them motive

:

577
1

✓

I
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power, retain the character of 
chattels, notwithstandingthat the 

rk done by them is au essential 
process in the manufacture to 
which the freehold is devoted.

A fastening by cleats affixed to 
the building ouly, and not affixed 
to the machine except by being 
placed close against it, ig not an 
afiixing of the machine at all, and 
is not sufficient, in itself, to make 
the machine a part of the realty.

Longbottom v. Berry, L. R. 5 
Q- B. 123, followed. Sun Life 
Assurance Companyv. Taylot .89

FORFEITURE.
See AssESSMENT Act.

FRAUD.
Sec Pleading in Bquity, 2.

FRAUDULENT CONVEYANCE.
1. Interpleader issue—Sa le of 

lands to daughter of judg 
debtor— Family transactions.] — 
The judgment debtor having re- 
ceived notice of the judgment 
creditor's intended suit against

FOREIGN JUDGMENT. SSeMÖSÄK

Aclion oii Embarrassingplcas— farm to her for the purpose of 
Application to strike out—Plcas defeating hercreditor’selaim, but 
which might have becn pleaded to the daughter was not aware of 
the original cau.se qfaction\~\—To her mother’s purpose in selling 
a couat °n a foreign judgment and not being informed of the 
the defendant pleaded nine pleas threatened suit, paid her money 
which might have been pleaded, in good faith and received 
in the foreign country to the veyance of the land The 
original cause of action. There daughter then leased the land to 
was no evidence that they were lier brother, and the Judge found 
untrue. that this lease was also in good

Hela, that these pleas could not faith. The brother cropped the 
be struck out 011 the grouud of land for himself and afterwards 
embarrassment or delay, and the the crops were seized in execution 
iact that the plaintiffs might be against the mother. 
put to great expense about pro- 
curing evidence in the foreign 
country to meet, by way of 
anticipation, what was set up in 
the pleas, was no ground for 
striking them out. International 
&c. Corporation v. Great North 
West Central Railway Com- 
pa?iy

men t

<
a con-

s

Held, that any such crops must 
be deemed to be the property of 
the son and not of his mother, 
against the execution ereditor. 
Although family transaetions by 
which ereditors are defeated are 
ordinarily looked upon by the 
Court with a good deal of sus- 
picion, yet when the evidence is 
clear and satisfaetory they will 
not be set aside. McDonald v. 
McQueen

147
S/aying procecdings in action 

on foreign judgment whilst appeal 
pending therefrom.

See Staying Proceedings. 
See Summary Judgment, 1.

315
Parties to bill to set aside. 

See Parties, 2.
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FRAUDULENT JUDGMENT.
See Examination of Judg-

MENT DBBTOR, 1.

and another person jointly, can- 
not be attached under The 
Gamishment Act, R. S. M., c. 
64, to meet the plaintiff’s claim.

Where it is sought to attach 
moneys in the hands of a Corpora
tion, it must be shown that the 
Company has an office in this 
Province, and is carrying 
business through some branch or 
agency here.

In the case of the Northern 
Assurance Company, gamishees, 
it appeared that the head office 
was in Montreal, and that it had 

this Province; 
although there were persons here 
who received applications for in- 
surance, and pending the refer- 

of these to Montreal, were 
empowered/to grant temporary 
insurance for 30 days, but all 
applications had to be sent to the 
head office, where they were ac- 
cepted or rejected; the policies 
were issued at Montreal, the pre- 
miums were payable there, and 
the amount assured was, in case 
of loss, payable there also.

Hcld, that this Company could 
not be said to carry on business 
in this Province, or to be within 
the jurisdiction, so as to admit 
of moneys due by them being 
gamished.

McArthu> v. Macdonell, 1 M. 
R. 334, and Parker v. Odette, 15 
P. R. 69, follovved. Braun v. 
Davis

FRAUDULENT RELEASE.
See Garnishment, 4. 

See Pleading in Eqdity, 2. on

GARNISHMENT.
1. Assignment of future income 

andprofits—Moneys held in trust.'] 
—The plaintiffs, by a garnishee 
order, attached moneys in the 
hands of the gamishees owing to 
the defendants. The defendants 
had previously assigned to trus- 
tees for bondholders all the 
profits and income of the concem, 
and the trustees therefore claimed 
the moneys as against the plain- 
tiffs. The deed of assignment 
provided that the defendants 
might use the income assigned in 
carrying on their business until 
default in payment of the bonds, 
and the plaintiffs’ claim was for 
goods required by the defendants 
in the ordinary course of their 
business.

Held, that the defendants, if 
the moneys attached had cometo 
their hands, might properlyliave 
applied them in payment of the 
plaintiffs’ claim and that the 
claimants were not entitled to 
them as against the plaintiffs. 
National Eledric Manufaduring 
Co. v. Manitoba Electric and Gas 
Light Co

no office in

ence

i
t

534
!

3. Money in Bank on trust 
account — Onus of proof where 

o n z, j , account a mixed one—What can
• . f ■ defendant and be garnished.]—Defendant F. A. 

another jomtly — furisdiction, was at one time carrying on busi- 
what corporations are within il.] ness in partnership with his 
Moneys due to the defendant brother, and plaintiffs recovered

<
i212

t
c
i
.1

4
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a judgnkfitagainst the firm. He 
was also aN^iunty court clerk, 
and acted as an agent for two in- 
surance companies and two loan 
eompanies. In connection with 
these employments he opened an 
account in a bank which

‘ ‘ Frederick Axford, 
trust,” in which were deposited 
trust moneys or moneys repre- 
senting trust moneys. Plaintiffs, 
judgment creditors, obtained 
order gamishing the amount at 
the credit of the account, and then 
applied to have the money paid 
over to them. The evidence 
showed that F. A. drew out from 
this account moneys for his 
purposes, or moneys to repay 
other trust moneys received by 
him before the opening of this 
account, which he had used.

Held, that the improper with- 
drawal by a trustee of moneys 
from a trust account, and the 
improper use by him of moneys 
so withdrawn, can never deprive 
other trust moneys lying at the 
credit of the account of their 
trust character.

Unless the money is money
^WsnhiC\the de,bK°r ca1 de,al 5. Munidpal taxes—Moneys of 
ashisown itcanuotbegarmshed. a municipality in the hands of its

Where the account is a mixed treasmer not attachable for its 
one, the onus is on the party debts.]—The treasurer of a muni- 
seekmg to attach it, to show that cipality is not, as such, a “ third 
the money is the debtor’s with person indebted or liable” to it 
which he can deal, and in the witliin the meaning of section 8 
absence of proof that the account of the Garnishment Aqt, R.S.M. 
or^mnch of it is his, the money c. 64, and its funds in his hands 
will be treated as all trust money. cannot be attached to 

In the absence of clear evidence debt of the municipality. 
that the balance in the account Seymour v. Brecon, 29 I, J 
did not consist of trust moneys, Ex. 243, not followed. 
it should be held to be so.
Stobart v. Axford

4. Chattel mortgage—Frahdu- 
lentdiscliargegiven to defeat cred
itors—Discharge not under seal— 
Debt not paid.]—I. B. was indeb
ted to J. B. in the sum of $500. 
More than six years after the 
cause of action arose, and when 
the debt was barred by the Stat- 
ute of himitations, I. B. executed 
a chattel mortgage under seal in 
which he covenanted to payj, B. 
the $500 with interest. After- 
wards I. B. learned that this debt 
could be garnished by J. B’s 
creditors, and with a view of pre- 
venting this» he iuduced J. B. to 
execute a discharge of the mort
gage, but no money was paid. 
The discharge was in the statu- 
tory form but not under seal.

The plaintiffs obtained a judg
ment against J. B. and garnished 
I. B. On the return of 
mons to pay over, an interpleader 
issue was directed to determine 
the validity of the discharge.

On the trial of the issue,
Held, that the discharge 

fraudulent and void as against 
creditors. Manitoba & North
west Loan Co. v. Bolton.... 153

styled

an

own

a sum-

was

answer a

London & Canadian L. & A,. 
18 Co. v. Mor i is 431
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6. School taxes not attachable 
by creditor'' of School District— 
Public Sckools Act—Effcct of re- 
feal—Interpretation Act, R.S.M. 
c. 38, ss. 11 & 12, construction of 
—Public Policyi]—The plaintiffs 
having recovered a judgmefit 
against a school district, sought 
to attach the amount levied 011 
the garuishee for rates or taxes 
imposed for school purposes for 
the years 1884 to 1892, inclusive, 
in respect of lands of the garni- 
shee within the school district.

Held, that these rates or taxes 
did not constitute a debt, obliga
tion or liability which could be 
attached under the Garnisliment 
Act, R. S. M. c. 64, to answer a 
claim against the School Board.

/VrTAYLO^, C. J.—The repeal 
of all former School Acts by the 
Public Schools Act of 1890, put 
end to the right of a school district 
to collect any arrears of such 
taxes, and since the passing of 
the latter Act, school districts in 
Manitoba have no power to levy 
or collect taxes, but it must be 
done for them by the municipal 
councils. The Interpretation Act, 
R. S. M. c. 78, ss. 11 & 12, can- 
not be relied on to save the right 
of collecting arrears of taxes, be- 
cause trustees have not under the 
repealing Act any such right.

Per Dubuc, J.—It would be 
against public policy to allow the 
taxes levied by a school district 
to be intercepted by an attaching 
order in favor of a creditor, be- 
cause the trustees might thereby 
be prevented from carrying 011 
the work for which the Corpora
tion was created, especially since 
the Act provides by section 234 
an adequate remédy enabling a

creditor to issue an execution 
witii an indorsement directing 
the sheriff to levy aii additional 
rate 011 property owners to pay 
off the judgment.
• Per Killam, J.—Without an 
express provision in the statute 
to that effect, a public Corporation 
canuot sue in a cöurt of law to 
recover taxes levied on a rate- 
payer under the powers conferred 
by the statute, and although the 
former School Acts enabled the 
trustees to take proceedings before 
certain tribunals to enforce pay- 
ment of the taxes, the ordinary 
relation of debtor and creditor 
was not thereby created, nor 
were 
t<^d a
within the meaning of section 8 
of the Garnishment Act, such as 
can.be attached in the hands of a 
ratepayer to meet a debt of the 
Corporation.

Canada Permanent v. East 
Sclkirk

the taxes thereby constitij- , 
debt, obligation or liability

331

GROWING CROPS.
Scc Chattel Mortgage:

HALF-BREED LANDS ACT.
Conveyance by infant—Consent 

of husband of illegitimate infant— 
Construction of Man. Stat. 4.6 
& 47 Vic.. c. s. 1—Infant, 
conveyance by, voidablc—Champ- 
erty.j—The Statute of Manitoba 
46 & 47 Vic. c. 29, s. 1, which 
was passed to remove doubts as to 
the proper interpretation of sec
tion 3 of the Half-Breed Lands 
Act in the C. S. M., did not 
apply to married illegitimate
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childreti, so as to obviate the 
necessity of procuring the cousent 
of the husband or wife of such 
child to a conveyance made dur- 
ing minority.

Held, also, that

then arranged to purcliasé, 
credit, the land on which thecrops 

in question were raised, and 
to carry on farming operations on 
lier own account, in order, as the 
Judge found, to support the 
family and with no intention of 
defrauding her husband’s credit- 
ors, as they had nothing left that 
would be available for the latter 
under execution.

Held, nevertheless, following 
Ady v. Harris, 9 M. R. 127, and 
Parcntcau v. Harris, 3 M. R. 329, 
that the crops in question must, 
under all the circumstances, be 
held to be the property of the 
husband and not of the plaintiff 
as against the execution creditors 
of the former.
Merchants’ Bank

:
1

a conveyance 
to the defendant made by »1 in- 
faut was not binding on lier when 
she came of age, and was void- 
able at her option, and that she 
effectually avoided such convey
ance by a conveyance of the lands 
to the plaintiff, executed a few 
months after she came of age.

Held, also, that although the 
plaintiff knew of the former sale 
to the defendant and the transac- 
tion on his part was disreputable, 
it was not champerty for him to 
purchase the land as he did. 
Robinson v. Sulher/and

1

)

1

:
:

Striemer v.i 199 546i
L

2. Interpleader—Married Wo- 
men's Ad—Separate property of 
wife—Ownership of g oods in busi- 

carried on by wife living with 
husband.]—In August, 1890, the 
judgment debtor. who carriedon 
a jevvelry business was sold out 
under execution, and heremained 
indebted and ceased carrying 
business. In March, 1891, his 
wife opened a jewelry store in 
her own name. All goods pur- 
chased for the business were sold 
to her and the Wholesale dealers 
would not have sold 011 credit to 
the husband. The invoices, 
drafts, receipts, etc., were all 
made, and the correspondence 
conducted, in the name of the 
wife. She was the tenant of the 
premises, and paid the rent. The 
husband was employed in the 
store, attending to the correspon
dence and the financial part of 
the business, under a power of

i HOLDERS IN DUE COURSE.
Sce Promissory Note, 2.t

ness.

HUSBAND AND WIFE.
1. Interpleader—Married Wo- 
ris Property Act — Owncrsliip 

of crops raised by husband on 
wife's land.~\—The crops seized 
under the defendants’ execution 
were raised on the land of the 
plaintiff, the wife of S. the execu
tion debtor, chiefly by the labor 
of S. and the children under S.’s 
superintendence.

The horses and implements 
used in doing the work were the 
property of S. At the close of 
the previous season S. had had 
the crops on his own farm seized 
and sold under execution, and 
the farm was taken from him for 
a mortgage debt. The plaintiff

on

;

L
L

!

:
:



VOL. IX.DIGEST OF CASES.666
sufficient to establish that the 
farming business was carried on 
by the wife, although if the onus 
of establishing this werenot upon 
the wife, it would not sufficiently 
show that it was the business of 
the husband.
" Ady v. Harris.............

Custody of Child.
See InfÄNT, 2.

Sale of land by married woman 
prior to iSyo.

See TitlE to Land.

attorney from his wife, and he 
did most of the repairing and as- 
sisted in the selling and buying.

The wife was in the shop most 
ofthetime, selling, buying and 
doing some of the repairing. She 
claimed to have been sixteen 
years in the jewelry business and 
to have häct a good deal of ex- 
perience, and she had abandoned 
keeping house to attend to the 
business.

Held, that under these circum- 
stances the goods in the shop 
were the property of the wife as 
against execution creditors of the 
husband.

Dominion Savings Co. v. Kil- 
„ 15 A. R. 487, followed.
Doll v. Conboy...............

3. Separate business—Farming 
business—Land owned by wife— 
Ownership of crops — Onus oj 
proofi]—Held, that where the 
husband ostensibly carries on 
upon
work of farming, it should be 
presumed, in the absence of evi- 
dence to the contrary, that his 
wife allows him the use of her 
land for the purpose and that the 
crops are his, and that when he 
does the work with the assistance 
of a hired man, the onus is upon the 
wife, notwithstanding her 
ship of the land, to establish that 
the husband is her servant, and 
the farming business really hers.

Held, also, that such evidence 
presented in this case 

(being that of the husband and 
wife solely) not corroborated by 
independent evidence, and 
tradicted by the independent and 
written evidencé, as far as it 
went, ought not to be taken as

127

ILLEGALITY.

Note for liquor supplied on pre- 
mises.

See Promissoky Note, 1.

Onus of proof of.
See Promissoky Note, 2.

• ny i185

the land of his wife the

ILLEGAL DISTRESS.

See Distress for Rent, 1, 2.

ILLEGITIMATE CHILD.

See Half-BreEd Lands Act.owner-

IMPOUNDING MONEY IN 
COURT.

See Practice, 3.
as was

con-
1

INCUMBRANCES.

See Rbal Property Act, 3.
i
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INFANT. is such that his wife catinot live 
happily with him, is not a suffici- 
ent cause for interfering with his 
right to the custody of the child- 
ren. Re Foulds
See Half-Brbed Tands Act.

1. Action fot maintenance of-— 
No formal promise to pay—Re- 
quest—Implied agteement.]—Ac
tion for maintenance of infant. 
Defendant's wife having died, 
defendant requested plaintiffs 
wife.to take charge of thechild, 
which she didforover three years,’ 
when the child was returned tö 
her father. There was no formal 
promise by the defendant to pay 
for the keeping of the child.

Heldt that if there was no 
formal promise to pay by the de
fendant, there was no formål 
promise to keep the child without 
remuneration, and as there was a 
request, an agreement to pay 
should be implied.

Per Kielam, J.—The jnere fact 
of the maintenance by one person 
of the child of another, does not 
imply a contract to pay for such 
maintenance.

Per Bain, J.—Apart from con
tract, a father is under no obliga
tion, that can be enforced in a 
civil action, to support his 
children. Munro v. Irvine.. 121

INSOLVENCY OF COMPANY.
See Winding Up, 2, 3.

INSOLVENT PLAINTIFF.
See Secdrity for Costs, 2.

INTEREST.
See Mortgagb, 3.

INTEREST AS DAMAGES.
See Summäry JudgmenT, 4.

INTERPLEADER.
1. Form of oider—Powei to di- 

rect sate of goods in default of
2.H^Corpu,-Application

by father for eustody Of child~Mis- cution against the defendant the
1Hs“a^°”7 Sheriff stized certain goods which
It is prima facte the right of a were claimeti by D. H & Co

^ ?ustody of his Thereupon the Referee on the
infant child, and the care of its application of the Sheriff made 
edncation and bnnging up. an order that upon the claimante
fnrT«nehnUSi,0f pr0VIllg hlm unfit Paying into court $100, orgiving 
for such a charge rests upon the security for that atnöunf thf 
person whoseeks to take the child Sheriff should withdraw from pos* 
airay, or to keep it away from session, but in default of making

The Court is alwaysunwilling such Security', That^tiods' 
to mterfere with the commou law should be sold and the proveds 
nghts of the father. after 'deducting expeimeT nahi

That the conduct of a husband into court to abide further order.

an exe-
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Hcld, that ttie ReWree had .jur
isdiction' to make the order, and, 
that tlie d^scretion vésted ih him 
was properly e^ercised.

Bank of Navaf&otia v.Hope.S%

2. Goocts seized iii possession of 
t rrfoftgagee— Who should be made 

‘plaintiff in issue.] — In April,
1 ’ 1892, ^ plaintiff placed a writ 

k, off. fa. ägainst the goods of de-
fendänt in the Sheriff s hands. 
The Sheriff seized certain goods 
äs the property of defendant, Iflit 
they were claimed by the Com- 
mercial Bank. They had been 
mortgaged to the Bank in Janu- 
ary, 1892, and were taken posses- 
sion of by the Bank a few days 
before the seizure, and at that time 
were in the aetual possession of 
the Bank. An interpleader issue 
was direeted and the question 
was, which party should be made 
plaintiff in the issue.

Ileld,. that the execution eredi- 
tors should be made plaintiffs.

Union Bank of Canada v. liz-

IRREGULARITY.
Se# Attachment. 

Sce PRACTicfe, 1,. 2.

JUDGE OF QUEEN’5 BENCH, 
POWERS OF. ‘

Sec Tubsday Trials.

ili JUDGMENT.
Application to set aside.

" Sce Fractice, 1.
Order lavin g effeet of judgment. 

See PracTiCB, 4.
! i

JURISDICTION.
1. Action on promissory note— 

Domicile of defendant out ofjuris
diction— Personal service within 
jurisdiction j\—An action on a 
promissory note is transitory, and 
a defendant may be sned thereon 
in Manitoba, althongh the eause 
of action arose, and the domicile 
of the defendant be out of the 
jurisdiction, provided he be 
personally served with process 
within the Province.

McKay v. Berber, 3 M. R. 41, 
followed. Rtgby v. Reidle.. 139

2. Statutc of Frauds—Ti il c to 
lands —jurisdiction of Connly 
Court—Pleading— Objection taken 
for the first time on appeal— 
Specific pcrformanccl\—In order 
to oust the jurisdiction of the 
County Court on the ground that 
some right or title to land is in 
question, it must be shown that 
there is a bona fide dispute, and 
when the judge has found a ver-

149

See Bills c® Sale.
Sec Examination of Judgment 

Debtor, 1.
See Fkaudulent Conveyance. 

See Husband and Wife.

|

INTESTACY.
See Descent op Land.

INTRA VIRES.

See Promissory Note, 1.
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diet for the plaintiff, it will be 
assumed that he had inquired 
mto the matter and decided that 
there was no such dispute.
ba, LCe0mo?thela;urchtenn r̂„e; ^EAVE TO ARREAL.

of land sold under a verbal Appeal from order of sinrle
algthouThn thCeadeeribh m?inta“e,<!’ Mge—Leave to appeal {/te, Hme 
vered h d dh3S been deh" elaPsed—Mistake of attomey — 

s- • • nr , ^ Evidence to sot åsido pcimishoofoltow7V' d' 1 C- B" 858 order-Affidavit on inform^ 

.. ... „ <md beliefnotsuffiaent.-]—An ap-Frluds ran h°n ° ■ hAe StauUte ef peal by the plaintiff from the 
? b raised under the order of the Chief Justice made in

ra! h °f ?!V!r mdebted i and March, 1894, setting aside a gar- 
can be msisted on before the nishee order obtained bv Sthe 
Appellate Court, although it did plaintiff herein (see ante ^ 534?

rH Pt3«, w.hft)ler il had been was set down for hearingPbefore 
raised at the tnal or not. the Full Conrt one dav too late

C°Vrt Iudge'having and was therefore struck out’ 
no junsdiction to decree specific leaving the plaintiff to make å 
performance of an agreement for substantive application under rule
Äf“'Crotlah 66 for an extensTon oftime for 
notice of the doctrme that equity entering the appeal 
looks upon that as done which Such an application was then 
ought to be done, and give relief made supported by the affidafrit 

/t: o/ Ibe plaintifPs atforney, accoum
^ Williams • McMl"Z tmg fbr th.e delay through a mis-
v. Williams.............................627 apprehension and mistake made
What corpoiations are within it 1° S°°d faith, when the Court al

fe Garnishment, 2. ‘ ^hVtwoTays on ^aytenTof

costs.
On the argument of the appeal 

it appeared that the garnishee 
order had been set aside on the 
strength of an affidavit of the 
partner of the defendanfs attor- 
ney based on information and be- 
lief.

Held, following Gilberlv En
de™, 9 Ch. D„ 259, that as the 
application to set aside the gar
nishee order was one that affeeted 

LANDLORD AND TENANT. and disposed of the rights of the 
parties and was not merely inter- 
locutory, it should not be granted

LEAVE AND LICENSÉ.
See Distress for Rent, 2.

JURISDICTION OF COURT OF
Q. B.

fe WlLLS.

JURISDICTION OF REFEREE.
fe Intbrpleadbr, 1.

See Distress for Rent, 1.
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' LOTTERY.
See Criminal Law.

onthe material put in, which was 
mere hearsay evidence, and at 
best of no more weight than the 
evidence on which the original 
order was made, and that the ap- 
peal should be allowed with 
costs.

Brann v. Davis

MACHINERY AFFIXED TO THE 
FREEHOLD.

See Fixturks, 1, 2.539

MAINTENANCE OF INFANT.
See INFANT, 1.LIEN.

See RailwAys, 2.

malicious PROSECUTION.
See Trial by Jcry.lien of solicitor for

COSTS.
See Ciiarging Order. , MANDAMUS.

Against Secretary- Treasurerof 
Mun itipality—Production of As- 
sessmeni rolls— Clerical et ror in 
copy— Who should apply for 
maniamus—Aiteration of bound- 
aries-Delay in making application 
for mandamus—Inability to obey 
the writ—Remedy must be effective 
—Muniapal Act, B. S. M., c. 
IOO, ss. 66g and The
sheriff having in his hands an 
unsatisfied execution against the 
defendant Municipality, proceed- 
ed under s. 663 of the Municipal 
Act, R. S. M., c. 100, and served 
a copy of the writ of execution on 
the secretary-treasurer of the 
Municipality on 12th June, 1893. 
On the 25th July following he 
demanded the production of the 
assessment rolls for the purpose 
ofstriking a rate to satisfy the 
execution, but the secretary- 
treasurer refused to comply with 
the demand. On the 27th October 
following, the sheriff made a 
similar demand, and having met

UMITATIONS.
See Assessment Act. t

LIQUIDATED OR ASCER- 
TAINED CLAIM.

See Summary Judgmbnt, 3.

LIQUIDATORS.
See WindinG Up, 1.

liquor ucense act.
Promissory note given for liquor

supplied on ptemises.
See Promissory Nots, 1.

1 LIST OF ELECTORS.
See ElBCTion Petition.

:
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with a similar refusal, he applied necessary levy, the same year as 
for a mandamus, to compel the required by the statute that 
tiTemIk ,rer t0 Pr°duce -ould be no reason for refus,

I12theTC°PytV,f the writ served oheyttewri^hå^notTnaU cases 
12th June, there was a clerical been considered a sufficient 

error, the year 1893 bemg written for refusing it.
ennlV /5 “"f"1 °f 1890' but v. Birmingham &c
enough information appeared in Ry. Co., 2 Q. B 47 • Rerina v 
the copy to show that the error Gnat IVesteL Rv Co 1 K * B 
could not misleadanyone. 253; Reg^Xk^ltl, 

Held, (1) that the application &c., Ry. Co., 16 Q. 
rightly made by the sheriff lied on. London & 

and not by the plaintiffs. Morris.................
(2) That in view of the express 

wording of ss. 663 and 664 of the 
Act, the proceedings were pro- 
perly directed against the 
secretary-treasurer, instead of 
against the Municipal Council.

(3) That an addition of terri- 
tory to the Municipality since the 
recovery of the judgment made 
no difference in the liability of the 
defendants; for, by section 38 of 
the Municipal Act, the Municipal 
Commissioner is exclusively 
charged with the adjustment of 
the assets and liabilities of the 
municipalities whose boundaries 
are in any way changed.

(4) That the application
not too late, although the 
collectoris rolls had been made 
up and completed, the tax notices 
sent out, and some taxes had 
already been paid. The first 
steps taken by the sheriff were in 
ample time to enable the Council 
to make the required levy th$m- 
selves, and they cannot take ad- 
vantage of their own laches and 
neglect to prevent the law being 
carried out. °

(6) That even if the sheriff 
would ha ve been unable to strike 
the rate and

ng
E on

reason

B. 886, re- 
Canadian v.

377

married women.
Nextfriend—Appointment of— 

Propcrty qualification—Incumbet- 
ed property—-Joint ownership.] — 
Where a proposed next friend for 
a married woman was shown to 
be possessed of property worth 
more than double what 
cessary, but it consisted of real 
estate heavily incumbered and 
personal property, both kinds of 
property being owned jointly 
with another person.

Held, that the appointment 
next friend should be refused on 
the ground of the nature of the 
property.

Held, also, that a next friend 
should, at least, be shown to be 
possessed of such property 
would formerly, had he been _ 
plaintiff resident abroad, have re- 
lieved him from the necessity of 
giving security for costs.

Carscaden v. Philion

f
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MARRIED WOMEN’S ACT
R. S. M., c. py. 

arrange for the1 See Husband and Wifb, 1,1, 3.

ber
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I The plaintiffs filed a bill to en- 
force the execution of a release of 
this judgment.

Held, that a merger 
place, and the reltef asked tor 
could not be granted, but that 
the plaintiffs were entitled, on the 
ground of mistake, to a decree 
declaring that the amount due 
under their mortgage should be a 
charge on the land in priority to 
the defendanfs registered judg-
m%an and Chapter of St. John's 
Cathedral v. MacArthur.... 391

MEASURING GRAIN.

See Wbights and Mbasores 
Act. had taken

MECHAN1CS’ LIEN.
See Building ConTracT.

mental capacity of

TESTATOR.
See Wills.

MERGER.
MISTAKE.incumbrance —Subsequent . ,

Mistake — Release of eqmty Specific performance of agree- 
ofredempiion.]—When the owneri ment—Mistake by one party, when 
of an estate in fee pays off ground of relief..]—Specific per- 
a charge, or the owner of a charge formance of an agreement will 
acquiresthe equity ofredemption, not be refused on the ground oi a 
the result is that the charge mer- mistake of one of the parties to 
ges and lets in any subsequent in- ;t, where the mistake was not 
cumbrance. unless an intention to fcnown to the other party, and 
keep the charge alive is expressed there was nothing in the lan- 
in some way, and the onus of guage or conduct of the other 
proving such intention rests on party which led or contributed to 
the party contending that there the mistake, unless a hardship 
has been no merger. amounting to injustice would be

The plaintiffs lield a mortgage ;nflicted upon the party by hold- 
on certain lands for a large ing him to his bargain, and it 
amount, and arranged with the would be unreasonable to hold 
mortgagor to take a quit claim him to it, or give the other party 
deed from him, and to release him an tmconscionable advantage. 
from all liability on the mortgage, Tamplin v. James, 15 Ch, D.
acting in the belief that they 215, followed. 
would thus acquire the whole Miller v. Dahl 
estate free of incumbrances.
Their solicitor, however, having 
overlooked a registered judgment 
in favor of the defendant, the lat- 
ter claimed that there was a mer
ger, and that his judgment was 

first lien on the lands.

444

See Merghr.

MISTAKE OF ATTORNEY.

See LEAVB to Appeal.now a
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n- MORTGAGE.

1. Mortgage suit— Mortgage 
repayable by amannuity—Mortga- 
gee's remciies—Right loforeclos- 
ure.]-A mortgagecontaineda pro- 
viso for redemption as follows :—

1 Provided this mortgage to 
be void upon payment of $900 of 
lawful money of Canada, with 
interest at eight per centum per 
annum as follows:—Firstlv, the 
said principal sum to bear interest 
at the said rate from the date 
hereof until the first day of 
December next, to be then paid : 
and thereafter, secondly, the said 
principal and interest thereon to 
be payable by an annuity of 
$91.80 per annum for twenty 
years, being composed of the in
terest on the said principal at the 
said rate of eight per centum per 
annum, and a sum for the pro
gressive sinking of the debt, of 
$2.20 per centum per annum, 
such annuity to be paid in 
half yearly payments of $45.90 
each on the first days of June and 
December in every year, the first 3- of interöst af ter matur-
of such payments to be made on ilP of mortgage—" To be paid 
the first day of June next.” all ond any payment in de- 

Held, on demurrer, that the fault."~\—A mortgage under the 
instrument was simply a mortgage Act respecting Short Forms of 
securing repayment of a sum of Indentures contained the usual 
money advanced by the plaintiffs dauses, but, in addition thereto, 
in instalments extending over a fhere was the following :— 
period of twenty years. “The said mortgagor

The fact,that the plaintiffs had nants with the said Company that 
power of sale did not prevent an the mortgagor will pay the-mort- 

application to the Court for fore- gage money and interest, and ob- 
closure which is the appropriate serve the above proviso, and in 
remedy. Credit Fonäer-Franco the case of default, at the said
Canadten v. Andtew . ’............65 rate, compounded with rests each

2. Mortgage suit—Mortgagees half-year, to be paid on all and 
in possession — Commission on any payment in default, whether 
ren ts received by agent of mor/ga- of principal or interest or both. ” 
gees Manifest error in report-1 Held, that interest was payable

CostsJ] — A mortgagee <pannot 
have any allowance for his per
sonal care or trouble in receiving 
rents.

Where the property is at a 
distan ce, or where the circum- 
stances
mortgagee would, if himself the 
owner, emploj' 
collector, an allowance may be 
made.

)f

sn
or
iat
he

are such that the
ue

a bailiff orea
to

lg- The Master, in making his re
port, made an error in the calcul- 
ation of interest, manifest on the 
face of it. Defendant gave notice 
of appeal. Plaintiffs’ solicitor oh 
being served with the notice of 
appeal, having had his attention 
directed to the error, at once 
wrote offering to attend in 
chambers and consent to an order 
amending the report, but the 
appeal was proceeded with.

An order was made amending 
the report, without costs to either 
party. Freehold Loan Co. v. 
McLean

n's
191

ree-
hen
per-
will
ofa 
$ to
not
and 15lan-
ther
:d to
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id it
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i. D.
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after maturity, at the rate of eight 
per cent. per annum.

The following cases distin- 
guished :

People’s Loan and Deposit Co 
v. Grant, 48 S. C. R. 262.

Freehold Loan Co. v. McLean, 
8 M. R. 116.

Manitoba and N. W. Loan Co 
v. Barker, 8 M. R. 296.

Credit Fonder Franco- Canadien 
v. Schultz

motion to amend the minutes 
of the previous meeting declar- 
ing that the council 
the withdrawal of his

accepted 
resigna

tion, and declared the motion car- 
ried by his casting vote, theother 
members of the council being 
evenly divided.

A petition was then filed to 
have the seat declared vacant. 
On the hearing beforethe County 
Court Judge, the respondent took 
two preliminary objections—
1. That the provisions of section 
178 of the MunicipalAct do not ap- 
ply to the case of a member of the 
council who has resigned his seat.
2. That the -petition was not pre
sented within the time prescribed 
by the sta tute. These objections 
were over-ruled. S. then applied 
in the Queen’s Bench for 
hibition.

70

MOTION PENDING.
See Examination.

MULTIFARIOUSNESS.
See Pleading in Bquity, 2. 

See Wills.
a pro-

Held, 1. That, under the cir- 
cumstancesalleged in thepetition, 
the remedy by petition provided 
for in section 178 was the proper 
remedy.

2. That the 21 days mentioned 
in section 197, within which a 
petition must be presented, began 
to run at the time the act 
plained of was done, and that the 
petition was presented in time.

3. That, as there was a bona 
fide dispute on a doubtful legal 
question concefning the vacancy 
of the seat, the Clerk was right in 
not assuming to determine it by 
issuing a writ for a new election.

Sexsmith v. Montgomery. 173

MUNICIPAL COUNCIL
See Street Railway.

MUNICIPAL ELECTION.
Prohibition — Resignation of 

Reeve—~Subsequent withdrawal of 
resignation — Petition to declare 
seat vacant—Time for presenting 
petition —Powers of clerk.']—S. 
was elected Reeve of a rural 
nicipality in December, 1892. On 
18th March, 1893, he resigned his 
seat in the council in writing pur- 
suant to the statute. Afterwards, 
on the 6th day of May, 1893, S. 
attended a meeting of the council, 
proceeded to take part in the 
proceedings and voted on a

com-

mu-

!

MUNICIPAL LOAN.
See Corporation, 1.
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MUNICIPALITy. NEW TRIAL IN COUNTY 

COURT.
See Appeal feom County 

CODRT, 1.

Right of action against—Legis- 
lo.tive authonty — Recovery of 
damages from Municipality — 
Negligence in exercising Stalutory 
powers—Municipal Ad—Powers 
of Municipality limited to its own 
ter>itoryl\—No action will lie for 
doing that which the Legislature 
has authorized to be

-

NEXT FRIEND.
See Married Women.

done, if it
be done without negligence, 
although it does occasion damage 
to anyone; but an action does lie 
for doing that which the Legisla
ture has authorized, if it be done OBJECTIONS, TAKING AT 
neghgently. TRIAL.

And if by a reasonable exercise 
•of the powers either given by the 
statute or existing at common 
law, the damage could be pre- 
vented, it is, within this rule,
“ negligence,” not to make such 
reasonable exercise of the powers.

In the absence of such rieglig- 
ence, a party injured by the acts 
of a Municipal Council can only 
resort to the arbitration provided 
for by the Municipal 'Act.

In declaring against a munici
pality for damages to plaintiff's 
land arising out of the construc- 
tion of drainage Works by 
defendants, it is necessary to 
allege that such ditch or drain 
was within the territorial limits 
of the municipality. Alcheson v.
Portage la Prairie............... 192

nudum pactum.
See Distress for Rent, 2.

See Jurisdiction, 2.

ONUS OF PROOF.
See Husband and Wife, 3.

Where illegality set up. 
See Promissory Note, 2. 

Undue influence.
See WiLLS.

OPERATION OF ORDER.

See Practice, 3.

•j

ORDER FOR PAVMENT OF 
COSTS.

See Practice, 4.
See Garnishment, 5. 

See Mandamus. OWNERSHIP OF CROPS.
See Husband and Wife, 1,3.

NEGLIGENCE.
See Municipality. 

See Sheriff, 1.
OWNERSHIP OF GOODS.

See Husband and Wife, 2.

_____
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2. Parties to suit in equity— 
Bill töset asidefraudulent cohvey- 
ance—Gran tor should not be made 
a party—Allegation that grantor 
has no other means.]—To a bill 
by a judgment creditor to set 
aside a fraudulent conveyance 
made by his debtor before judg
ment and to have the land sold to 
pay the debt, the debtor is neither 
a necessary nor a proper party.

In such a bill it is sufficient to 
allege that an execution in the 
district in which the debtor 
resides, has been returned nulla 
bona by the sheriff, and it is un- 
necessary to set up that the debt
or has no other property but the 
lands fraudulently conveyed.

Bank of Montreal v. B lack A?» 
Bill to enforce lien.
See Railways, 2.

One action by two persons, not 
partners, for different claims.

See Contract.
See Pleading in Equity, 2.

See Title to Land.

PARENT AND CHILD.
Maintenance of infant. 

See Infant, 1. 
Custody of child.
See Infant, 2.

PARTIES.
1, Pleading—Demurt er for want 

of parties—Suit to enforce agree- 
ment to pay creditors—Creditors 
not necessary.parties.] —Theplain- 
tiff filed a bill to enforce the pro
visions of a chattel mortgage, by 
which the defendants agreed with 
the plaintiflf to pay her creditors. 
The creditors were not parties to 
this agreement. The prayer of 
the bill was in the alternativ, 
that the money found due under 
the agreement should be paid to 
the plaintiff, to be applied by her 
in paying the creditors, or that it 
should be paid into Court for the 
benefit of the creditors.

On demurrer for want of par
ties on the ground that the cred
itors should have been parties to 
the suit,

Held, that the creditors 
not necessary parties on the 
grounds, (1) That in case the 
plaintiff should succeed, if the 
money were paid into Court the 
creditors’ interests would be 
amply safeguarded, and the de
fendants protected against any 
future demand by them. (2) 
That, as the creditors 
parties to the agreement on which 
the suit was brought, their rights 
against the plaintiff could not be 
barred by this suit.

Gillies v. Commeräal Bank of 
Manitoba

i

were
PERFORMANCE OF CONDI- 

TION PRECEDENT.
See Summary Judgment, 4.

PERFORMANCE OF CON
TRACT.

See Building Contract.were not

PETITION.
Evidence in support of. 

See Practice in Equity, 2.165
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PETITION FOR WINDING UP.

See Winding Up, 2.
The plaintiffs sought relief at 

the hearing on a case or State of 
facts different from that set forth 
in their bill of complaint, but 
which was partly set up in the 

In their replication they 
admitted these allegations in the 
answer, but did not amend their 
bill, and brought the case on for 
hearing. The evidence failedto 
establish the case made by the 
bill, and the plaintiffs did 
ask leave to amend.

Heldwithout deciding whether 
the plaintiffs were entitied to any 
relief on the evidence submitted, 
that the bill should be dismissed 
with costs unless the plaintiffs 
wished leave to amend, which 
they might have on payment of 

Action against Distrid Regis- C°StS' Boyle^- Wilson

■ 2. Parties tosuit—Demurrer_
See Rbal Property Act, 1. Multifariousness — Setting asidea.„„, *„ * «*,. zszr&st*

See Winding Up, 2. that release under scal—Fraud if
./=,,» c„„.

See Jurisdiction, 2. • defendant M., having assigned

See Promissory Note, 2. to set aside a release of their 
claims given by S. to M., and to

PETITION UNDER MUNIQIPAL
answer.ACT.

See Municipal ElBCTion.

PETITIONER—STATUS OF.
See Election Petition. not

PLAINTIFF IN ISSUE.
See Real Property Act, 4.

PLEADING.
180

prevent M. from setting up the 
release as a defence in the action 
at law. The plaintiffs alleged 
that it had been procured by M. 
in collusion with S., with know- 
ledge of S’s position, and with 
the intent and design of defeating 
and defrauding the plaintiffs. 
The alleged release

PLEADING IN EQUITY.
1. AmendmentofBill—Depar- 

tme in replication — Costs.] — 
When a plaintiff is not entitied to 
relief on the case made by his 
bill, but may be so entitied on 
facts set up or partly set up in 
the answer, he should amend the 
bill instead of making admissions 
in the replication.

. „ was set out
vetbatim in the bill, and purport- 
ed to have been executed under 

Iseal, but there was no specific
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allegation that the release had Defendant P. in October 1892

ofCtthei?'3 C 7 h7otiytteTythlelrnednof The 

h m Was not mul" Judgment. He swore positively 
(<> i THipt ttior " • . .. .. tbat prior to, thé date given in in onm-ivinT •? JUns1d,ctlon the affidavit as that of thf service 

in equity to set aside such a re- of the writ he had left the Pro- 
lease for fraud, even if the same vince, and did not return for 

have T™ obtained some years afterwards, and never 
-y Tlthoivh ‘.hl T110^ 3t T ; wasserved with the writ or any

PTÄ-SEXft iSTSTKIS-S
,ut V.lat Jbl demurrer merits, nordid he show that the 
be allowed, because the writ had 
not suffidently allege that knowledge. 

the release complained of had 
been exeeuted under seal, and 
therewere no suEcient charges 
of fraud or breach of trust to 
warrant the interference of a court 
of equity.

Dougan v. Mitchell..........

Bill to set aside fraudulent 
veyance—Parties.

See Parties, 2.
POSSESSION.

Recovery of, by unpaid vendor.
See Fixtures, 1.

never

swear to
shoul 
bill did' never come to his

Held, that the fact that defend
ant never was served with the 
writ bf summons or a copy there- 
of, constituted an irregularity 
only and not a nullity. In order 
to take advantage of such 
irregularity, defendant 
show, not only that he was not 
served with the process, but that 
such process did not come to his 
knowledge or into his possession.

On a

477
must

con-

summons by way of 
appeal from an order of the 
Referee, no aBdavits can be 
looked at except those that were 
before the Referee. Ruthetford 
v. Bready

PRACTICE.
1. Judgment— Application to 

set aside—Irregularity— IVant of 
merits—New material not to be 
used on appeal.]—Action against 
two defendants commenced in 
May, 1883. Judgment signed in 
September, 1883, for want of 
appearance. There was an affi
davit of personal service filed.

2. Irregularity— Technicality— 
Setting aside notice of trial— 
Service on another than the 
attomey on record.~\—Where ad
vantage is sought to be taken of 
an alleged irregularity, and the 
application is technical and with- 
out merit, the applicant should 
be treated with the utmost strict- 
ness.
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The plaintiff moved to set 
aside a notice of trial of an issue 
under the Real Property Act, on 
the ground, among others, that 
it had been served on an attorney 
who was not the attorney on the 
record; although it had been 
served on the attorneys who then 
had the matter in hand, and also 
on the acting Winnipeg agents of 
the attorney in Portage la Prairie, 
who had formerly acted for plain
tiff in the proceedings prior to the 
order directing the issue.

Held, that to succeed in such a 
motion the affidavits filed should 
have negatived every other 
possible mode of good service 
under the rules and practice of 
the Court, which they did not do, 
and the summons was dismissed 

Kerr v. Desjar-

ber, 1892, refused on the ground 
that the money should be im- 
pounded to answer defendanfs 
costs of suit.

No order impounding the 
money was taken out until 27th 
December, 1892, and in the 
meantime the money was taken 
out of court by the plaintiff on 
proecipe.

Held, that plaintiff had aright 
to do so, and an application by 
defendant for an order on the 
plaintifPs attorney for payment 
of defendanfs costs was dismiss
ed, but without costs. Young v. 
Hopkins 310

•4: Order for payment of costs—
Effect of i as judgment—Entering 
upon judgment roll—R.S.M. c. 
8°> s- 3 •■]—Although the rules 
and orders at law for Ihe pay
ment of money or costs, referred 
to in R.S.M., c. 80, s. 3, 11 con- 
stitute judgments and have all 
the force and effect of judgments 
at law,’’ yet there is nothing in 
the statutes or the practice of the 
Court to warrant the making up 
and entry of judgment rolls upon 
them as in the case of ordinary 

In general an order is not judgments, and what purported 
effective until it is drawn up, to be a judgment roll entered 
signed and served. herein upon such an order was

The defendant had paid a sum ordered to be taken off the files 
of money into Court, which the of the Court. 
plaintiff refused to accept as 
sufficient. The defendant had a 
verdict. A person to whom the 
plaintiff had assigned his interest 
in the suit then applied for pay
ment out of court of the moneys 
paid in by defendant, but his 
application was, on 16th Decem-

with costs. 
lais............... 278

3. Money paid into Court by 
defendant—Impounding for costs 
taxed against plaintiff— With- 
drawal by plaintiff-Time ofopera- 
tion of Judge's order.']-The Court 
cannot go behind the date appear- 
ing on the face of an order, 
inquire when it was pronounced 
and give it operation as of a prior 
date.

Gibbons v. Chadwick .... 474 
See Examination of Judgment 

Debtor, 1, 4.

Appeals—Computation of time. 
See Appeal erom Refbreb. 
See Security for Costs, 1.
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are not parties to the suit, petition 
the Court for an order or decree 
which, if granted, would establish 
finally their alleged rights, and 
bring on their petition formally 
for hearing, it must be supported 
by direct, and not merely by 
hearsay or secondary evidence, 
unless the Court, as a matter of 
indulgence, allows further evid- 
ence, either upon inquiry before 
the Master or before the Court 
itself.

Gilbert v. Endean, 9 Ch. D. 
260, followed in this respect.

It is -otherwise in the case of a 
motion or petition, pending in- 
vestigation of a claim put forward 
by the petitioners, to have certain 
directions given to the Receiver 
in possession of the property 
.clkimed. Allan v. Manitoba & 
N. W. Ry. Co. Re Gray.... 388

3. Stop order-Charging order- 
Set off of costs—Stay of proceed- 
ings to enable creditor to procure a 
charging order.']—A stop order 
in Equity gives no charge on a 
fund in court in favor of the party 
obtainingit, and he is not entitled 
to an order for payment ont of 
court as against his judgment 
debtor without first getting a 
charging order on the fund.

The application of the judg
ment debtor for payment out to 
him of the fund in court to which 
he had been found entitled was, 
bowever, enlarged a week to en
able the judgment creditors to 
apply for a charging order, and 
their stop order was continued 
meantime.

A set off of costs of a former 
application against those of a 
later one, can only be allowed as

Master1 s report—-Amendment 
of error.

See Mortgagb, 2.

Special indorsement—Leave to 
sign final judgment.
See Sömmary Judgment, 3, 4. 

Who should be plaintiff in issue. 
See Interpleader, 2.

PRACTICE IN EQUITY.

1. Filing answer without sig- 
nature or seal of Corporation— 

Consent of plaintiff' s 
quired.]—The Court has no jur- 
isdiction to dispense with the sig- 
nature of a natural person or the 
seal of a Corporation to an answer 
in an equity suit without the 
consent of the plaintiff, and such 
consent must either be given by 
plaintiff’ssolicitor in writing or 
by counsel before the Court.

Counsel for the plaintiff, in a 
suit in another province, had 
agreed that the plaintiff would 
consent to the filing of the answer 
of the Company in this suit with
out the seal of the Corporation.

Held, that this would not dis
pense with the consent required 
by the practice of the Court, and 
the application of the Company 
to have their supplemental an
swer filed without the corporate 
seal, the plaintiff opposing same, 
was dismissed with costs.

Charleboisv. Great North- West 
Central Railway Co

2. Hearing of Petition—Evid- 
ence in support of.]—When per
sons interested in the subjdct 
matter of a suit in equity, who

solicitor re-

T1N

I
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part of the order made on the 
later application, or upon a 
special application after both sets 
of costs are taxed. Mc Williams 
V. Bailey

Declaration on two promissory * 
notes made by defendant paVable 
to plaintiff.

Pleas to each count.
1. That plaintiff was a licensed 

hotel-keeper, and that part of the 
consideration for which the note 
was given was for liquor supplied 
by plaintiff to defendant in his 
hotel.

2. That the note was received 
from plaintiff as a pledge for 
liquor supplied by him to the de
fendant in his hotel.

On demurrer to these pleas,
Held, 1.

563

PRELIMINARY OBJECTIONS.
See Elbction Petition.

PRIMOGENITURE.
See DBSCENT of Land.-* ;

PRINCIPAL AND SURETY.
See SuRETY.

That they were 
good on the ground that by the 
imposition of a pendlty for taking 
anything but money in payment, 
or as a pledge, for liquors sup
plied in licensed premises, the 
Legislature had clearly intended 
to make it unlawful to take any
thing but money.

2. That the qbove provision 
was intra vires of the Legisla- 
ture.

Hodge v. The Queen, 9 App. 
Cas. 117, and Citizens' Insurance 
Co. v. Parsons, 7 App. Cas. 96, 
applied. Benard v. McKay . 156

2. Onusofproofwhereillegality 
set up without plea of illegality— 
Note of Corporation—Holder in 
due course.]—The plaintiffs sned j 
the defendants on a promissory: 
note executed in proper form,/ 
given in favor of one Yates, and 
indorsed by him to the plaintiffs/ 
The defendants proved that thé 
giving of the note to Yates was 
for his accommodation and 
entirely unauthorized, and argu- 
ed that the plaintiffs were then 
bomid to prove that they 
holders in due course, under

PRIORITY.
See Chattel Mortgagb.

PROHIBITION.
See Municipal Elbctions.

PROMISSORY NOTE.
1. Liquor License Ad—Hotel- 

keepet—Promissory note given for 
liquor supplied on premises—Ille
gality of—Adions on— Ultra 
Vires.] —TheLiquor License Act, 
R.S.M. c. 90, s. 134, provides 
that, “ If any hotel-keeper re- 
ceive in payment or as a pledge 
for any liquor supplied in or from 
his licensed premises, anything 
except current money or the 
debtor’s own cheque on a bank 
or banker, he shall for each such 
offence be liable to a penalty of 
twenty dollars and in default of 
payment, to one month’s impri- 
sonment. ’ ’ were
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sections 30 and 88 of The Bills of * Note given by Company.
Exchange Act, but there was no $ee CondiTional SalB, 1. 
plea of illegality or fraud on the
record
Heli, that without such pleasuch 

defence could not be maintained, 
and it was unnecessary for the 
Slaintiffs to prove that they 
had given value or were holders 

Farmers’ and

a
PUBLIC POLICY. /

School taxes not attacliable by 
creditor.

See Garnishmbnt, 6.
in due course. .
Mechanics' Bank v. Dominion 
Coal, &c., Company ............

PURCHASE BY TRUSTEE.
See TrusTBB AND CBSTUI QVB

TRUST.

542

3. statement of consiieration 
for which note given—Condition 
attachei to promise to pay-Ex- 
ecutory consideiation.\—Plaintras 
sued as indorsees of two pro- 
missory notes made by defendant, 
payable to the Watson.Manu- 
facturing Company, which stated 
on their face that they were given 
for a broiler, and that the pro- 
perty jtierein should remain in 
the pa^ees until payment of the 

tes7in full; also that the payees 
fe to provide. all repairs re-

quired for the Kinder, and any w»Ys AND RAILWAY
improvements that might be COMPANIES.
added to their brodero before the ^ ^ ^ ^

m*Held, that these instruments °^jfw^dj^F°iatd^7here 
were negotiablepromissorynotes, fence Adjoii S 'beZp&.

p™ to the notes and no March 1893, ^ ?
as a condition attached to tne ^ through a broken
ab^;P;"4,yi6 M. & ga* ontlus road and on tojhe

SllXatin of the lefend- 

Merchants' Bank v. Dunlop. .623 ants.

PURCHASER FOR VALUE 
WITHOUT NOTICE.

See CondiTional SalB, 1. .f

QUANTUM MERUIT.
Suing on.

See CONTRACT.I i 110I

:
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According to the evidence of 
the plaintiff and his father, the 
latter had several times in pre- 

$ vious years given the plaintiff 
permission to pasture and water 
his stock on the father’s land, or 
to allow them to run there, but 
there was no special permission 
asked or given for that winter, 
nor was there sufficient evidence 
of a general permission for the 
plaintiff to allow his stock to 
there.

Held, that it could not be said 
that the horses got upon the rail- 
way track from land where they 
might properly be, and therefore 
the defendants were not, under 
The Railway Act of Canada, 51 
Vic. c. 29, s. 194, (as amended 
by 53 Vic. c. 28, s. 2) and ss. 
196 and 198, liable for the loss.

Westbourne Cattle Co. v. M. & 
N. IV. Ry. Co., 6 M. R. 553, fol- 
lowed.

Ferris v. C.P.R. Co.......... 501

stock, land grant, etc., as sécur- 
ity for the arnount due him ; and 
that in September, 1891, there 
was due him over $600,000. It 
also alleged that he obtained a 
judgment by consentin Ontario, 
by which it was declared that he 
had a lien on the railway, land, 
grant, &c., for $622,226, and it 
was ordered that the defendaut 
Company should, within six 

run nionths, pay the said sum with 
interest ; that the judgment also 
declared, at the request of plain
tiff. that certain specified amounts 
of the said sum should be paid to 
certain named third parties, and 
the fund was charged with these 
payments as a first charge, ; that 
the defendaut made default in 
payment, and the plaintiff ob
tained a second judgment in On
tario to enforce the first judg
ment ; that by this judgment, it 

rdered the Company should 
pay the $622,226, and should 
forthwith deliver up possession 
of the railway, land grant, &c., 
to the plaintiff, and the Company 

—The was perpetually restrained from 
selling or negotiating the bonds 
of the Company, making and is- 
suing bonds, and from dealing 
with the land grant. The bill 

an agree- prayed amongst other things that 
ment with the defendant Com- the Company be ordered to pay 
pany, to build and equip fifty the $622,226 and interest, and 
miles of the railway in Manitoba forthwith to deliver possession of 
for /200,000, which the Company the said railway, rolling stock, 
agreed to pay him ; that he built &c., and that it be restrained 
and equipped the fifty miles of from interfering with the plaintiff 
the railway according to the terms in his possession thereof, and also 
of the agreement; that under the that the Company be restrained 
terms of the agreement he was from alienating or incumbering 
entitled to a lien on and to hold the railway, land grant, &c., and 
possession ofthedifty iqiles of the from issuing bonds, &c. The 
railway and the rranchise, rolling defendant Company demurred to

was o

2. Lien on railway, equipment 
and land grant—Power of Com
pany to grant—Parties.]- 
plaintiff’s bill alleged that the 
defendant Company was a duly in- 
corporated company, with its head 
office at Ottawa, Ontario; that the 
plaintifl entered into

*

T

\ 
_
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REAL PROPERTY ACT.so nnicli of the bill as sought 

payment of the money to persons p Adion for damages against 
other than the plaintiff, and to so j)istrict Registrar— Pleading— 
much of the bill as sought to ob- £>eniai 0f notice.]-~In declaring 
tain an order for delivery of the agajnst the District Registrar as 
possession of the railway, &c., on nom;nai defendant in an action 
the ground that these third per- under the Real Property Act, to 
sons were necessary parties to the recover damages out of the As- 
suit. It also demurred forwantof surance pUnd for being deprived 
equity to so much of the bill as 0f one's iand by the issue of a 
sought to restrain the defendants certifica.te of title to another, it is 
from alienating or otherwrse dis- necessary to allege that the action 
posing ofthe railway, land grant, js i)rought under the statute and 
rolling stock, &c. that the act complained of was

Held, that at this stage of the done contrary to the provisions 
proceedings, the third parties did (),- ^i]c statute. 
not appear to be necessary par- It ;s not necessary in such de- 
ties, and that if it should prove ciaratioti to allege that no notice 
to be necessary at the hearing, a 10f itjie proceedings leading to the 
decree could be made saving their grant of the certificate had been

served upon the plaintiff, or to 
negative any of the matters which 
section 168 of the Act says shall 
be a bar to the action. These are 
properly the subject of a plea or 
pleas to the declaration. W/ilson 

District Registrar, Winni-

rights.
Held also, that the clause in 

the contract giving the plaintiff a 
lien and first charge on the fifty 
miles of the railway, land grant, 
rolling stock, &c„ until he was 
paid, was inträ vires. A railway 

• company has a general power to p 
give securities for purposes with- 
in the scope of the power confer- 
red upon the company to con- 
struct and operate the railway, 
unless this power is expressly 
negatived in the Act of Incorpor- 
ation, and express power to bor

and give specified securities, 
will not exclude the general pow-

215
2. Caveat — Description of 

land.']—K caveat filed under the 
Real Property Act must contain

proper description of the land 
in question, and it is not sufficient 
that such description is given in 
the affidavit verifying the caveat 
which is filed with it.

The petition of the caveators, 
following a caveat which was de- 
fective in this respect, was dis
missed with costs.

fones v. Simpson, 8 M. R. 124, 
and McKay v. Nanton, 7 M. R. 
250, followed.
Martin v. Morden

3. Certificate of title final at 
each stage—Trusts and powers

row

er.
Bickford v. Grand Junction 

Railway Company, 1 S.C.R. 696, 
followed.

Charlebois v. The Great North 
West Cential Railway Co... 1

Power of Railway Company to 
asssign a judgment.

See SUMMARY JUDGMBNT, .1

565
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not appearing on the certifi- 
ca/e.]—A certificate of title for 
certain lands had been issued to 
M., (described therein as sole 
surviving executrix and devisee 
under the will of B.,) which 
stated that M. was seized of an 
estate in fee simple in the lands 
subject to the following incum- 
brances: 1st, a mortgage made 
by B. to C. ; 2nd, 
charge for $5,000 in favor of M.
B. under the said will; 3rd, 
mortgage made by M. herself to
C. , attaching upon M.’s interest 
as such devisee only. After- 
wards M. sold part of the land 
to D. and executed a transfer 
thereof to him, and^the District 
Registrar holding 6§it M. had a 
power of sale as executrix under 
B.’s will, which enabled her to 
sell the land for the purpose of 
paying debts and legacies, and 
finding, as the fact was, that the 
sale was necessary for that pur
pose, decided to issue a new 
certificate of title to D., free and 
clear of all incumbrances except 
the mortgage made by the tes- 
tator.

To this C. objected, and the 
mattér was referred to the Court 
on appeal from the District 
Registrar.

Held, that it was not competent 
for the District Registrar to go 
behind his former certificate, and 

'find in the registered owner a 
power inconsistent with the title 
stated in it, and thus cut out two 
of the incumbrances therein set 
forth.

Re Massey and Gibson, 7 M. 
172, followed.

Held, also, that even if the 
former certificate could have been

correCted by the District Registrar 
as erroneous, such 
correction was in him anä could 
not be exercised by the Court on 
the appeal.

The 122nd section of The Real 
Property Act applies where the 
holder of a certificate of title has 
died or become bankrupt and 
there is a transmission of his in
terest, but has no application 
where the land transmitted had 
not been brought under the Act. 
Re Moore and The Confederation 
Life Association

4. Issue belcveen^eaveator and 
caveatee—Who should be plain- 
tiffl\—The caveators, by their 
petition under The Real Property 
Act, claimed a charge on the 
land in question by virtue of a 
writ of' execution against the 
lands of one Andrew Morden, 
whom they alleged to have been 
the owner of the land when their 
writ was placed in the sheriff’s 
hands.

The caveatee, who had applied 
for a certificate of title, claimed 
the land under a tax sale deed, 
and in answer to the petition 
further set up that the land was 
exempt from seizure under ex
ecution as having been the home- 
stead of Andrew Morden, also 
that he was advised and believed 
that the caveators’ writ had not 
been kept in force by renewal, 
but these matters were not 
sufficiently proved by his affidavit.

Held, that the burden of proof 
was on the caveatee, and that he 
must be the plaintiff in the issue 
directed on the petition. Martin 
v. Morden

er of

v>- *

a lien or

a

i
f
i
i
1
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SALE OF LIQUOR.
See Promissory NoTB, 1.

RELEASE OF EQUITY OF 
REDEMPTION.

See Mekgbr.

SCHOOL TAXES.
See Garnishmbnt, 6.REMUNERATION.

See Trustees.

SEAL.
REPEAL OF FORMER 

STATUTE.
See Garnishmbnt, 6.

Allegation that release undei
seal.

See Pleading in EquiTy, 2.

REPUCATION.
See Pleading in Equity, 1.

SECURITY FOR COSTS.
1. Application for further secur- 

ity—What must be shownl\—Al- 
though an order for security for 
costs lias been made and com- 
plied with, an order for further 
security can be granted upon a 
proper case being made.

On an application for further 
security defendants must show 
that they could not have foreseen 
that the cause was one in which 
security to a larger amount than 
that usually ordered would have 
been proper.

In this case the defendants failed 
to show that costs already incur- 
red, and to which they were en- 
titled, had exhausted the security 
already given.

Application refused.
Bellv. Landon, 9 P. R. 100, 

followed.
Charleboisv. Great North-West 

Central Ry. Co
2. Insolvent plainliff-Assign- 

ment of claim sued on — Prac- 
tice.]—A plaintiff or petitioner 
will not be ordered to give secur
ity for costs on the ground that

RESCISSION OF CONTRACT.
Sfe Contract.

RESIGNATION OF REEVE.
See Municipal Elbction.

RIGHT TO VOTE—PROOF OF.
See Elbction Petition.

SALE OF CHATTELS.
See Bills ofSale. 

See Warranty.

SALE OF LAND.
See FraudulenT Convbyancb, 

By married woman.
See TitlB to Land.

For taxes.
See Tax Salbs, 1, 2.

60

%
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he is insolvent and has assigned 
the claim, if the assignment 
only given as security and he is 
still interested in the collection of 
the money.

Shields v. McLaren........
See Married Women.

SHERIFF.
was

1. Action againstsheriff—,Neg- 
ligence in not levying under ex- 
ecution—Sheriff bound to levy 
chattels though mortgaged—Sher
iff bound to see whether chattel 
mortgage valid on its face—Duty 
of sheriff as to thresking grain , 
seized in stack-Chattel mortgage— 
Affidavit of bona fides made by 
“accountant" of mor(gagees.\—
In an action against a sheriff for 
not levying under an execution, it 
appeared that he had abandoned 
the seizure and refused to do any- 
thing further on finding that there 
were three mortgages on the 
debtor’s goods and chattels, prior 
to the execution ; being of opinion 
that the aggregate amount appar- 
ently secured by them would 
exceed what he could realize by 

Domicile of defendant out of sale of the chattels after payment 
junsdiction. — Personal service ofexpenses. 
within jm isdidion.

182

SEPARATE PROPERTY.
__ See Husband and Wifb, 1, 2, 3.

SERVICE OF NOTICE OF 
TRIAL.

See Practicb, 2.

SERVICE OF WRIT.
i

One of the mortgages had, in 
faet, been satisfied and the sheriff 
could have ascertained this 
inquiry. Another was not proved 
at the trial to be valid-under The 
Bills of Sale Act; if Was in favor 
of the Canada Nortt-West Land 
Company, and the affidavit of 
bona fides upon it was made by 
one Campbell, who only describ- 
ed himself as " Accountant of the 
mortgagees,” and there was no 
other evidence that he 
agent of the Company authorized 
to take the same.

r See Jurisdiction, 1. - 
See Practicb, 1.

i
!

SETTING ASIDE JUDGMENT.
See Practicb, 1.

1

i

SETTING ASIDE PROCEED- 
INGS.

See Attachment.
See Lbavb to Appbal. 

See Practicb, 2.

was an

t
The debtor realized out of his 

grain, which might have been 
levied upon, more than sufficient 
to satisfy both the latter mortgage 
and the remaining valid and un- 
satisfied mortgage besides the 
plaintiff ’s judgment.

)

r SET OFF OF COSTS.
See Practicb in Equity, 3.t
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Held, that the defendant was 
liable for the full amount of the 
plaintiffs claim against the 
judgment debtor.

If for any reason of which the 
sheriff has notice, or by reason- 
able inquiries could discover, a 
chattel mortgage is not entitled to 
priority over a writ of execution 
in his hands, he cannot rely on it 
as a justification for not levying 
under the writ.

Per Killam and Bain, J.J.
(Dubuc, f. dubitan te). 
sheriff could not rely on the 

*“■ mortgage to the Canada North
west Land Company, as it was 
plainly invalid unless Campbell 
was the agent of the Company, 
and there was no evidence that 
he was such agent.

Per Dubuc, J.—The sheriff 
having seized grain in stacks, is 
not bound to have it threshed and 
marketed, but may sell it in the 
stacks, but as no evidence was 
given to show that such a sale 
would have realized less than the 
actual value, the Court cannot 
presume that it would, although 
such would probably be the case.

It is clearly the sheriffs duty, 
notwithstanding the use of the 
word "may” in the statute, to 
seize and sell the equity of re- 
demption in mortgaged cliattels 
when such equity is valuable. 
Massey Manufacturing Co. v. 
Clements

Action for money had and re- 
ceived by shetiff as such, for the 

, use of plaintiff—Money paid by 
debtor to be applied on second exec
ution, leaving first unsatisfied— 
Ptiority of exepitions.']—A debt
or, against whom there were|

several executions in the hands 
of a sheriff, paid him a sum of 
money expressly to be applied on 
the plaintiffs’ writ, which was not 
entitled to priority. Afterwards, 
on the money being claimed both 
by the plaintiffs and the first exec
ution ereditor, the sheriff return- 
the money to the debtor.

Held, that the plaintiffs 
entitled to recover the amount 
from the sheriff as money had and 
received for their use.

Cobum v. McRobbie

were

The 375

I
SPECIAL INDORSEMENT ON 

WRIT.

Leave to sign final judgment. 
See Summary Judgment, 3, 4. 

SuJJficiency of.
See Summary Judgment, 2.

SPECIFIC PERFORMANCE.

See Jurisdiction, 2.
See Mistakb.

STATUTES.

Administration of fustice Act, 
R.S.M. c. i, s. 26.

See Summary Judgment, 3.

Assessment Act, R.S.M. c. 101, 
l 193-

See Assessment Act.

Bills of Exchange Act, ss. 30 
and 88.

See Promissory Note, 2.
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Bills of Sale Act, R.S.M. c. 10. 
See Bills of Sale.

See Chattel Mortgage.
City of Winnipeg, Act of In- 

Corporation of \ 1882.
See Street Railway.

Common Law Procedure Act,. 
1854., s. 46.
See Examination of Judgment 

Debtor, 1.
Controvetted Elections Act, R. 

S.M. c. 29, s. 14.
See Elbction Petition.

County Courts Act, R.S.M. c. 
33, ss. 308 and315.

See Appeal from County 
Court, 1.

County Courts Act, R.S.M. c. 
33y ss. 323 and324.

See Appeal from County 
* Court, 2.

Election Act, R.S.M. c. 49, s.

Lotteries Act, R.S.C., c. 139, s. 2. 
See Criminal Law. 

Manitoba Town Corporations 
Act, C. S. M., c. 10.

See Corporation, 1. 
Matried Womerds Act, R. S. 

M., c. 95.
See Husband and Wife. 

Municipal Act, R. S. M., c. 
100, s. 178.

See Municipal Elections.

ids
of
on
lOt
is,
>th
ec-
rn-

;re
int
nd

75
Municipal Act, R.S. M.,c. 100, 

ss. 663 and 664.
See Mandamus.IN

Queen's Bench Act, R. S. M., 
c. 36, s. 11.

See WiLLS.
1. Railway Act of Canada, 51 Vic.

194 (as amended by 53 /•c. 29, s.
Vic., c. 28, s. 2) and ss. 196 and 
198.

See Railways, 1.
Real Property Act.

See Real Property Act. 
Real Property Limitation Act, 

R.S.M. c. 89.
See Xitle to Land.

Solicitors' Act (.Itnp.), 23 and 
24 Vic. c. 127.

See Charging Order.

148.
See Election Petition. 

Frauds, Statute of. 
See Jurisdiction, 2.

Intetpretation Act, R. S. M., 
c. 78, ss. 11 and 12.

ty
See Garnishment, 6. 

fudgments Act, R. S. M., c. 80, 
s. 3-

Weights and Méasures Act, R. 
S.C. c. 104, s. 21.
See Weights and Measures 

Act.
Winding Up Act, R. S. C. c.

See Practice, 4. 
Limitatiotis, Statute of.

See Title to Land. 
Liquor License Act, R. S. M. 

c. 90, s. 134.
See Promissory Note, 1.

129.
See Examination of Judgment 
' Debtor, 4.

See Winding Up, 1, 2, 3.
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Charlebois v. G. N. IV. C. R. 

See PracTice in Equity, 3.

5* Vic- c- G s-33- 
See Trial by Jury. Co. 286

STAVING PROCEEDINGS.
STOP ORDER.

See Practicb in Equity, 3.Staying proceedings in action 
on foreign judgment whilst appeal 
pendvng therefrom—Foreignjudg- 
ment, action on—Terms on which
tiffwas jMoceeding^ to^nforceTn , Slreet railway—Exdusive right 
the Courts of this Province two °fstredfor tram-way pur-
judgments obtained in Ontario ' uPfwe):s °fMumapal Coun- 
against defendants for a lame m ~ A?-™ ■ of 
amount, one of which judgments tWr!Pf“eS *” Manitoba are 
had been entered by consent ha Tat”es °f the Legislature 
and the Company was at the same ~d have °”ly such powers 
time going on with proceedings ?xPr“sly conferred upon
in the Ontario Court for the pur- (mDHe(,bL the I^f slature, or 
pose of setting aside the iudv- mplled as incident thereto, or 
ment on the ground that tim con- ”ecessary ?° be exercised in order 
sent had been given in fraud of ‘° Carry ln.to effect the powers 
the Company, and that there had “Pres®ly gtven; and, therefore, 
been collusion between theplain- vlth°Ut fxpress ^gislative sanc- 
tiff and the president of the Com- l‘°n’ a “““cipality has no 
pany, and that there was a good ormm° Ct°“fer uPon any person 
defence to plaintiff’s claimonthe m corPoratlon an exclusive right 
merits. It appeared that the >P<*ate street railways 
Company was acting in good °f Th °t '"?hvYays- 
faith in their proceedings, that laJpassed in 1885>nlPeg’ by.,by" 
the expenses connected with the aW ?^.sser ln, .82, assumed to 
same would be very great and Srant to the plaintiffs, for twenty 
would have to be duplirated here LTl*’ 3e e™lusive right to if the action in thnf Court pro- l,ä Portlon of any Street or 
ceeded. P streets as shall be occupied by

The defendants then applied rtl?>y'’ ' aml.the plaintiffs 
for a stay of proceedings in this tit Tr “Juactlon to prevent 
action until the deternfination of mnme5end u11® fl?m °Perating a 
the litigation in Ontario competmg Une of Street cars on
slÄe  ̂ “tSs 1 t0 th6m °n thC

=uring aestrdasUP^r £ ^7??"
a“;Seingait“IÄ^re" « in “Ä
snlt of their litigation in W exc^righ^T LTopoly^

STREET RAILWAY.

on any
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R. the use of the streets, but provid

ed that the Council might pass 
by-laws “for authorizing the 
construction of any Street railway 
or tramway upon any of the 
streets or highways within the 
City, ’ * and the plaintiffs’ Act of 
Incorporation, c. 37, of the 
statutes passed in the same year, 
gave them “full power and 
authority to use and occupy any 
and such parts of any of the 
streets or highways of the City as 
may be required for the purposes 
of their railway track, the laying 
of the rails and the running of 
their cars, ’ ’ subject to the terms of 
any agreement between the plain
tiffs and the City relating to the 
same.

Held, that there was nothing 
in either statute enabling the City 
to grant the exclusive rights 
claimed by the plaintiffs; and, 
also, that even if the City had 
such power, it had failed to con- 
fer such rights upon the plaintiffs 
by the by-law above referred to, 
the exclusion intended having no 
application laterally across the 
whole width of the streets in 
question, but only longitudinally 
as far as the plaintiffs’ tracks ex- 
tended.

Winnipeg Street Railway Com- 
pany v. Winnipeg Electric Street 
Railway Company

SUMMARY JUOGMENT.
1. Application for leave lo sign 

judgment — Action on foreign 
judgment — Appeal pending 
against same when application 
made here — Finality of judg- 

ent—Railway Company—Pow
er to assign judgment—Power of 
attomey—fudgment is a security 
for money.]—‘The plaintiffs sued 
as assignees of judgments for 
costs recovered against the defen- 
dant in actions brought by a rail
way company and one Delap in 
the High Court of Justice for 

The defendant having 
appearance, the plain

tiffs applied to strike it out and 
sign judgment onthe usual affi- 
davit. Defendant opposed this 
application, claiming that he 
appealmg against the Ontario 
judgments, also that the power of 
attorney under which the assign- 
ment by Delap was executed did 
not autliorize such an instrument. 
The power gave authority to sell 
and dispose of, among other 
things, *1 bonds, mortgages and 
other securities for money.’’

186

ht

re
Ontario.re
entered anrs
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Held (1) That the pendency of 
au appeal against a foreign judg
ment would be no defence to an 
action upon it here, although the 
Court might stay execution on 
proper terms.

(2) That there is nothing to 
prevent a railway company from 
assigning a judgment recovered 
by it.

)

l 219

STRIKING OUT PLEAS.
See A^pbai, from Rbbbreb. 

See Foreign Judgment. (3) Thatajudgmentisasecur- 
ity for money, and that the as- 
signment executed by Delap’s 
attorney under the power above 
referred to, was suEcient.

Howla?id v. Codd,

SUBSEQUENT INCUMB- 
RANCE.

See Mrrger. 435
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2. Specialindorsementonwrit—\ Manitoba, &c„ Loan Co v 
Suffiaency of—Cheque dishonoyPjtMcPherson........  oiq

fip"udgmentdlwilTnofbeCoredeUr-

ÄÄSS Z™Z?L?l^monthat notice of dishonor was riven Moced“rejVct> Jor *he purpose of 
to the drawer, ^ a statement of ‘° ***
the facts excusing the giving of mtiid"lg>'“ af aPPearance 
such notice. K S etered’ Is »nnecessary to

The indorsement nn „ wrif allege performance of conditiOns 
cannot be amended by striking P^“edent’. ®lthough such seems
out objecöonable particularSg tnreÄctsln Enriand 
after a smnmons for final judg- T£ingtfo£ ^ M R ' utP'
ment has been taken out, in order rnTedfnlhat resnect ’ 
to support the summons. Tt , P

IVyldv Livinestonc irn ‘v 11 a,s? unnecessary to show 
o V.,, . ,. , g ’ " " 109 by the indorsement, that a claim 
d. Special indorsement on wnt— for interest arises under a contract 

Leave to sign final judgment.]— express or implied, and it will be 
In mdorsmg a claim on a cove- left to the defendant to show if

STÄits äss ":,lm a"””*
upon a covenant to pay the money for an amount due under a 
secured by the mortgage, or covenant contained in a mortgage 
leave will not be given to sign made by the defendant to the 
final judgmentin the action, un- plaintiffs, dated 22nd of July 
der section 26 of the Administra- 1892, whereby the defendant 
tion of Justice Act Where the covenanted to pay to the plaint-
claim is only stated to be one for ififs #3150.00, with interest at 

money due upon covenants 8% per annum, and went on to 
contained in a mortgage it will give the dates when the principal 
not be assumed that these are and interest should be payable 
covenants to pay a liquidated and and contained the following nara- 
ascertained amount, and it must graphs :— 
clearly appear that the claim is “To interest on $3,150 at 8% 
not in any way in the nature of per annum from 22nd July 1892 
damages or such leave will not to 3rd October, 1893, due under 
06 c‘Tein' /, „ covenant in said

Satchwell v. Clarke, 8 T. L. R. covenant is to 
592, not followed. Dictum of the yearly ■--- 
Masterinyl/wi- v. /Hr, 15 P. To amount paidby the plainV- 
R. 164 dissented from. ifls to insure the buildings on

over-

mortgage—the 
pay interest 

- - $249.30

m
m
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gage covenanted to repay to the 
plaintiffs with interest thereon at 
8 per cent. per annum until 
Paid; ------ $45.00

And the plaintiffs claim interest 
on $3444.30, the amount due as 
aforesaid from 3rd October, 1893, 
until judgment, at 8 per cent. per 
annum.”

Held, that taking the indorse- 
ment as a whole, it sufficiently 
appeared that the interest was 
claimed under the covenant for 
payment of interest, and that the 
indorsement in that respect 
sufficient.

Held, also, that under the rule 
laid down in Loiidon and Canad- 
ian L. & A. Co. v. Morris, 7 
M. R. 128, the description of the 
claim for Insurance premiums 
was sufficient.

Rodway v. Lucas, 24 L. J. Ex. 
155 followed.

Canada Settlers Loan Co. v. 
Fullerton

v.
10

'g- of the Company, and, at 
the expiration of his agency, of 
all moneys belonging to the 
Company. One count alleged 
the receipt by the agent of divers 
sums and non-payment of the 
same monthly or at all. The 
other count alleged a termination 
of the agency, receipt by the 
agent during its continuance of 
large sums of money and 
payment thereof.

Pleas on equitable grounds.
7. That, before the faults 

alleged and before the execution 
of the bond, the agent had been 
the plaintiff’s agent 
capacity and, while such agent 
had, as such, committed divers 
other defaults of the same kind. 
and that the plaintiff, well know- 
ing these defaults, neglected to 
inform the defendant thereof, but 
retained the agent as such, 
and that the defaults sued for 
occurred during such continu
ance.

9. That, while the agent 
so acting and before the defaults 

plained of, the agent had 
committed during his service di
vers other defaults of the 
kind, and for which the Com
pany might lawfully have dis
missed him, yet the plaintiff, well 
knowing thereof, omitted to in
form the defendant thereof and 
continued the agent in the 
vice, and that the defaults 
plained of were committed during 
such continuance.

On demurrer to these pleas,
Held, 1. That the seventh plea 

was bad on the ground thåt the

use
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ns non-a-
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SUNDAY.
Computation of time—Last day. 

See Appeal from Referee.

t- com
Lt
O sameil
i,

SURETY.
Discharge of surety—Conceal- 

ment of dishonesty of scrvant— 
Default by servant befote bond of 
siiretyship cxecuted'.] — Declara- 
tion in two counts on a bond of 
the defendant, conditioned for the 
fulfilment by an agent of the 
plaintiff Company of its regula-

9

ser-
com-r

e
t
)

i

4
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of suretyshinTs ZZ COn.traCt d1efendant be ordered to convey

ÄetTerery0 (SÄ FJfl?’
totirerisk LinL caseTan

the non^ommunieation mus^o? Mumcipality was empowered, on 
cur under such circumston es as nte S t*’ h °nly SUch 
tOrebe fraudulent towards the <£Tm“ht ZJgL X p£

v-
2 That the ntoth X1 was aTthti‘1^"^ ^ ^ht 

good on the authority of Sander- the tax ti Under
«« v. Aston, L. R. 8 Ex. 73.

British Empire &c. Assumnce 
Co. v. Luxton

or to disregard it 
and recogmze the defendant 
the person entitled to the patent 
Having done the latter, the fact 
that thereby the defendant was 
enabled to hold the land free 
from the taxes whieh had been 
imposed, and from the conse- 
quences of the non-payment of
these, was no ground for the

TAX SALES. Coart mterfering.
1. Crown Lands—Sale of, for  43

taxes before P*tent issued~Sub- 2. Crown lav c/c 7%

■4 -df ÄÄÄ15*
fendant ThHme/eSted ™ de" part of the Purchasemoney® Bv

Sej3'6' obtained a deed lands, and in l891he mid the 
herefor, and defendant after balance of the purchase monev fr,

bafanee of °the ^ureha^» °f the the .Domini°n Government and
°bpf"ed-ff i3tent for the fand”63, MrantLethetontiertim?"

fa.
- 2KESAÄ “*■ *

ru"«r ZfiTf 'SS, z .2;i“«Sira

as
169

SURPLUS TAX SALE MONEV.
See Assessment Act.

proportion of the

e same.
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the defendant held the lands as 
trustee for him, and, offering to 
pay the defendant the amount he 
had paid the Crown to complete 
the original purchase, asked to 
have the defendant ordered to 
convey the lands to him.

Heldy that the lands in quest- 
ion were not liable to be assessed 
and sold for taxes until,the issue 
of the patent, or at leastuntil the 
Crown had received full payment 
for the same.

Held, also, that by the contract 
in question B. acquired no inter- 
est or estate in the lands which 
could be made subject to assess- 
ment and taxation by the 
Provincial Legislature, or in any 
way enforced against the Crown.

IVhelanv. Ryan, 20 S. C. R. 
65, and Cornwallis v. C. P. R., 
703, considered.

Ruddell v. Georgeson .... 407

y not vested in the Crown at the 
time—Husband and wife—Statute 
of Limitations—Amcndment of 
bill by alleging conveyance from 
true oioner af ter suit commenced— 
Parlies.]—The plaintiffs claimed 
title to the lauijin question under 
an alleged sale from the defendant, 
a married woman, made verb- 
allyinl863to their mother, E.T.

E. T. was married in 1861, ahd 
her husband, A. T., then went 
to live with her on the land. 
They continued to reside on and 
occupy it up to 1882 when E. T. 
died intestate, after which A. T. 
and the plaintiffs remained in 
possession up to the filing of the 
bill.

o

i

:

The Judge found as L fact that 
some time prior to 186ff t^e de
fendant had ageed to sell the land 
to E. T., and that E. T. and A. 
T. thereafter continued to occupy 
it under the belief that it beldnk 
ed to E. T., but '

Held, that according to the 
Common Law of England, in 
forcedown to 1870, which 
then the law of this country, such 
a sale by a married woman of 
land which was in no way separ- 
ate estate, was wholly void and 
incapable of being enforced 
against her, although a verbal 
sale by a person sui juris might 
at that date have been good, ac
cording to the decision in Sinclair 
v. Mulligan, 5 M. R. 17.

The plaintiffs also claimed title 
TITLE TO LAND by lenith of P°ssession held by

■r.,, . , , . „ ' > their mother under said sale sinee
Title to lands m Mamtoba be- '1863, and by themselves since 

fo,c the Transfer—Sale of land 1880, but their father A T 
bymarned womanpnorto 1870— lived on the land all that time 
Rffect of Crown patent for land' qnd farmed and occupied it in the

TAXATION OF UNPATENT.ED 
LANDS.

See Tax Salbs, 1, 2.

TECHNICALITY.
Setting aside notice of trialfor. 

See Peacticb, 2.

TERMS, IMP0SITI0N 0f.
See Attachmhnt.

had
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same way as any other head of a 
family would. Held, that such amendment 

could not be allowed, and that 
the bill must be dismissed, but 

person who had ac- without costs.
Äth?ItataLfyLiÄsn Stcwort

and as he had not conveyed his Jurisdidion of Counlv Court 
title to the plaintiffs, and was not „ 
a party to the suit, the bill must JURISDICTION, 2.
be dismissed.

The defendant had obtained a 
patent from the Crown for the 
land in 1891, but it appeared 
that the land was not then vested 
in the Crown, having been grant- 
ed by the Hudson’s Bay Com- 

i pany in fee simple many years 
before to the defendant’s father.

Held, that on the evidence, A. 
T. was the

487

TOWN CORPORATIONS ACT, 
C. S. M., c. io,

See Corporation, 1.

trial by jury.Held, that the existence of 
such patent would not have pre- Trial b jury—Action for mal-
vented relief being granted if A. zaousprosecution—,Application for 
T. had brought the suit, and that a P‘ry.\— Siuce the statute 54 
the defendant might have been Vlc- c- 1. s. 33, which enacted 
ordered to convey to him. that all '

Anobjection forwantof partiés 
was taken bydefendanfs counsel, 
who claimed that defendanfs 
husband should have been a 
pajty to the suit.

issues of fact in civil 
cases, except in actions of libel 
and slander, shall be tried by a 
judge without a jury, but provid
ed that an application may be 
made to a judge in Chambers in 
any case to have the issue tried 
byajliry, special circumstances 
must be shown in order to have 
an action for malicious prosecu
tion tried by a jury. By the 
repeal of the former statute the 
Legislature showed that they 
considered that ali ordinary action 
for malicious prosecution should 
be tried by a judge without a jury. 
Harvic v. Snowden

I

Held, that as the husband had 
not, prior to the coming into 
force of the Married Womau ’ s 
Property Act, taken possession of 
the land, it then became her 
separate property, and she might 
be sued in respect of it as a 

femme sole.
The Judge at first inclined to 

the opinion that it would be pro
per to allow the plaintiffs to ob- 
tain a conveyance from their 
father and then to amend the bill 
by alleging the conveyance, and 
upon proof thereof to make a de- 
cree in their favor, but after 
hearing further arguinent,

::

313

trust moneys.

Moneys in bank on trust account.

See Garnishmrnt, 3.

'J
r
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rtit TRUSTEE AND CESTUI QUE 

TRUST.
Purchase by trustee from cestui 

que trust—Under value—Family
arrangemen/s^—The defendant’s 
brother having died unmarried 
and without issue the plaintiff his 
father, became sole heir at law ; 
but, as he lived in Ontario, he 
consented to the defendant taking 
out letters of administration and 
disposing of the estate which con- 
sisted solely of a quarter section 
of land. The defendant repre- 
sented to the plaintiff that the 
land in question was worth only 
about #600, and the plaintiff was 
induced by such representation 
to sell and convey the land to de
fendant at that price. He after- 
wards filed a bill to set aside the 
sale on the ground that, as he 
alleged, the defendant had been 
guilty of false and fraudulent: 
representations as to the real 
value of the land.. The learned 
Judge at the hearing came to the 
conclusion upon the evidence. 
“that the market, or saleable: 
value of the land did not exceed 
between $650 and $750, or per- 
haps $800.”

Held, that this difference 
between the market value and 
the amount which defendant had 
represented to be the value, 
too inconsiderable to be a ground 
for setting aside the sale, and the 
plaintiff ’s bill was dismissed with 
costs.

Bonney v. Bonney

has been nothing special in the 
management or winding up ofan 
estate, ta percentage on the gross 
amount come to the hands of the 
executors or trustees will gener- 
ally be allowed to them 
neration.

In this case the value of the 
estate realized by the executors 
was $39,348, of which théy had 
properly paid out and disbursed 
$21,814, leaving $17,534 still in 
their hands which could not all 
be paid out before nine 
On the application of the 
tors for interim remuneration, 
the Court allowed them 4 per 
cent. on the $21,814 and 2 per 
cent. on the $17,534 not yet paid 
out, in addition to the 
charged for the services of a 
bookkeeper, giving them leave to 
apply for a further allowance at 
the final winding up of the estate.

Re Cursitor......................... 43JJ

at
it

17

as remu-

years.
execu-

sum

TRUSTS AND POWERS.
See Rbal PropbrTy Act, 3.

TUESDAV TRIALS.
Powers of judge sitting at—Is- 

sues on record—Action—Tender 
before action — Payment into 
Coutl.']—Declaration onthe 
mon counts.

Pleas 1. Bxcept as to $42.16, 
never mdebted and payment.

2. Except as to $42.15, tender 
before action and payment into

TRUSTEES. Co"rt: ..- . ,. .
Plaintiffs filed two replications. 

Kemuneration—Commission on 1. Accepting the money paid
amount handled.]—Where there into Court in satisfaction,

was

com-

280

<
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2. Traversing the tender be- 
fore action.

The record having been enter- 
ed for Tuesday/ttjal, the defend- 
ant objected that 110 judgment 
could be entered upon it.

Held, that the Judge had the 
powers and authorities ofa Judge 
of Assize and NisiPrius, and was 
bound to try the issues on the 
record.

Wells v. Abrahams, L. R. 7 
Q. B, 554, considered.

Winnipeg Jewellcry Company 
v. Perrett

passing Damages — Measure 
of—Bailment.^—VX&mtiSsneå in 
a County Court upon a promissory 
note given to him by defendant 
upon an agreement for the sale 
of a horse.

A condition of the agreement 
that the property was not to 

pass to defendant until payment. 
Defendant filed a counter claim 
for breach of an alieged warranty 
that the horse was sound. The 
horse was delivered to defendant 
and used by him for some time, 
but died before maturity of the 
note from a cause not connected 
with the unsoundness complained 
of. At the trial, the jury found 
that there

was

141

ULTRA VIRES.
See Corporation. 
Sce MunicipaliTy. 

See Street Rauway.

, was a warranty, that 
the horse was unsound, and that 
the difference in value between 
the horse as it was, when deliver- 
ed, and as it would ha ve been if 
sound, was $90, forwhich amount 

rdict was entered for defend
ant on the counter claim.

The plaintiff appealed to the 
Court of Queen’s Bench.

Held, 1. That the consideration 
tor the note was in part the bail- 
ment, and in part the promise of 
the vendor to sell.

UNDER VALUE.
See Trustee and 

Trust.

a ve
CESTCI QUE

#

VENDOR-S LIEN.
See Fixtures, 1.

2. That an action lay for the 
breach of warranty, and that the 
purchaser should recover as 
general damages, for the period 
of the bailment and for the pro- 
posed sale together, the

VOID OR VOIDABLE.
See Haef-Breed Lands Act.

VOID CONTRACT.
See Weights and Measures 

Act.
amount as if there were an im- 
mediate sale.

3 That the right of action for 
the breach of warranty arose at 

WARRANTY. °°ce. J^t as in the case ofan

Actlm f0r breach of-Prope,ty 609 L& tZuus™
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'e O. R., 311, not followed. Cope- 

land v. Hamiltan
Bench overwills—Mentalcapaäty 
of testator—Unduc influence— 
Eyidence—Onus of proof.]—A 
bill is not necessatily multifarious 
because it seeks to set aside a 
deed as against one defendant and 
a will executed by the same per
son in favor of another defend- 
ant, when the latter relief is 
merely incidental to the former, 
and the defendants had Setup the 
will as a bar to the plaintiff ’s 
claim.

The Court of Queen's Bench 
its equity si de has jurisdictioil 

to try the validity of a will, or to 
pronouuce it void for fraud or 
undue influence. R.S.M., c. 36, 
s. 11.

Where the evidence as to the 
mental capacity of the testator or 
grantor is conflicting, and the 
execution of the instrument 
procured by parties who were in 
a position to exert an undue in- 
fiuence over him, and who take a 
beuefit under it, the onus is 
thrown upon tliem of proving that 
the transaction was a righteous 
one and that there was no undue 
influence exerted. Baker Batt,
2 Moo. P.C. 321 ; Barryst. But- 
lin, 2 Moo. P,C. 482 ; Fulton v. 
Andrew, D.R.-7 H.R. 448.

In the preseiit case the evidence 
as to the condition in which the 
deceased was on the- day the deed 
and will were executed, though 
favorable to the defendants’ 
ten tion, came entirely from those 
interested in supporting the in
struments ; whilst the evidence 
of disinterested outsiders, who 
had seen him shortly before, 
distinctly unfavorable, and tend- 
ed to show that he was childish, 
unable to speak intelligibly, and

n 143
y
it
le WEIGHTS AND MEASURES 

ACT, R. S. C., c. 104, S. 21.it
Void Contract--Measu ring gra in 

in bags.']—The plaintiff contract- 
ed with the defendant to thresh 
liis grain at a price per bushel. 
At the threshing the threshed 
gram was run into bags, each 
supposed to contain two bushels, 
and the quantity was estimated 
by the number of bags. It 
not ascertained either by measur- 
ing with a Dominion Standard 
Measure or by weighing. Section 
21 of the Weights and Measures 
Act, c. 104, R. S. C., provides 
that, Every contract, bargain
• • • . or dealing made or
had in Canada in respect of any
work........................which has
been or is to be done .... 
or agreed for by weight or meas
ure, shall be deemed to be made 
and had according to one of the 
Dominion weights or measures 
ascertained by this Act
• . and if not so made or had 
shall be void, except when made 
according to the metric system.”

//c/a?, that under this enactmént 
the plaintift could not 
anything for the work he had 
done.

o

n
Y
e
t

> on1 was
l
1
:
:

recover

Manitoba EleetricCfGas Light 
Co. v. Gerrie, 4 M. R. 210, 
followed.

Macdonald v. Corrigal.... 284

con-

WILLS.
Dcmurrer—Multifariousness— 

furisdiction of C(nirt of Queen’s
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could not understand what was 
said to him.

Held, upontheevidence, which 
is fully set out in the judgment, 
and applying the principle above 
stated, that the deceased had not 
at the time he executed the deed 
and will in question, mental cap- 
acity sufficient for the transaction 
of any business, and that both 
instruments should be declared 
void and set aside.

Wright v. Jewell

But when it is not absolutely 
clear that the Bank is solvent, 
the interests of creditors in the 
liquidation are entitled to greater 
consideration than those of the 
shareholders.

It is important that the chief 
liquidator should be a man of 
experience in banking, and well 
acquainted with the methods of 
bank book-keeping.

The candidate who received 
the largest vote as chief liquidator 
amongst the unsecured creditors, 
and by far the largest vote 
amongst the shareholders, was 
indebted to the Bank in a con- 
siderable amount, and although 
it,was claimed that this debt was 
fully secured on real estate, yet 
the Court, deeming the securities 
uncertain and unsatisfactory,

Held, that on this ground 
amongst others, it was not desir- 
able to appoint him.

It is objectionable for a candi
date to canvas in any way for the 
appointment or to send out 
proxies to secure votes, Or to vote 
for himself on proxies sent to 
him, or to advocate his own 
claims before the meeting; and 
it is especially objectionable for a 
provisional liquidator seeking 
appointment as permanent liquid
ator to send out letters signed 
by him as such liquidator, asking 
managers of branches of the Bank 
employed under him, as well as 
other parties, to pay attention to 
the correspondence of his solicit- 
ors as to proxies ; and the Court 
intimated that in future such

607

WINDING UP.
1. Appointment of liquidators 

of in solvent bank—Choice between 
several nominees—Canvassing for 
votes—Nominee indebted to bank—
Chief liquidator should be a 
banker—Costs—Remuneration of 
liquidators.]—Under the Provis
ions of the Winding Up Act, R.
S. C., c. 129, s. 101, as amended 
by the Act, 52 Vic., c. 32, s. 17, 
whilst the Court is confined to a 
selection between the persons 
nominated at the meetings of 
creditors and shareholders, for 
the office of liquidator, it is not 
bound to adopt the choice of the 
majority, but must exercise its 
own discretion.

The Merchanfs Bank of Can- 
ada, the petitioning creditor, its 
claim being amply secured, held 
not entitled as of right to have 
its nominee appointed.

If the creditors nominate one 
person and the shareholders an- 
other, the Court will cieteris 
paribus have particular regard practices would be regarded in 
to the wishes of the latter if the more serious light.
Company is solvent, and of the The remuneration to be allow- 
former if it is not.

I
t

a

ed to the liquidators cannot be

1 si
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fixed at the time of their appoint- 
ment, as notice of an apphcation 
for that purpose seems to be re- 
quired, and it would in any case 
be difficult to decide such a 
matter in advance; but the Court 
adopted the suggestion of the 
meetings as to the proportions in 
which the several liquidators 
should share the remuneration to 
be allowed.

As to the costs of the contest 
the leairned judge, following the 
rule laid down in Re London and 
Northern Insurance Co.. 19 L T 
N. S. 144, '

{Rid, that one set of costs 
should be allowed to the share- 
holders and one to the creditors 
appearing on the petition, not 
including, however, atiy costs
occasioned by the contest, and 3. When company deemed to be 
that costs must also be allowed insolvént-—Piocf of insolvency
to the Bank and to the petition- der The Winding Up Act ~\_In
ing creditor, those of the latter to supporting a petition for an order 
mclude all reasonable disburse- against a company under The
ments connectedwith the holding- Winding Up Act, R S C c 129
of the meetings. it is not sufficient to show that

Re The Commertial Bank of several demands of payment have
Manitoba...............................342 been made by the creditor with-

°ut success, unless a demand in 
2. Company—Petition for wind- writing has been served on the 

mg up order—Allegation of in- Company in the manner in which 
solvency— When Company insolv- process may legally be served on 
ent within the meaning of The it. under section 6 of the Act • 
Winding Up Act—Pleading as- nor can the Company be deemed 
signment of a chose in adion.']— to be insolvént within the mean- 
In a petition for an order against ing of the Act, because an execu- 
a company under The Winding tion has been retumed nulla bona 
Up Act, R.S.C. c. 129, the petit- by a County Court bailiff. 
loner alleged that the Company The provisions of sections 5 and

is insolvént and utterly unable 6 of the Act are exclusive, and a 
rU. Jrt* Pet"S Sald Petitioner for a "winding up order d' debtS; • TSt StrictIy pTöve the existence

. “7Y1*? th‘s was not equtv- of one or more of the circumstan- 
alent to statmg that the Company ces there set forth, or his petition 
was unable to pay lts debts as I will be dismissed.

y they became due,” and was not 
a sufficient allegation of the Com
pany’s insolvency within the 
meaning of section 5, sub-section 
a of the Act, and that.the petit
ion must be dismissed with costs.

The petitioner’s claim was 
based on a judgment alleged to 
have been recovered by another 
person, and acquired by the petit
ioner, of which he “is now the 
bonafide holder and owner.”

e

:f
.f
1
if

1

Held, a sufficient statement of 
the claim of the petitioner, with- 
out an allegation that the judg
ment had been assigned by an 
instrument in writing.

Re Rapid City Farmers' Eleva- 
tor Co.

s
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ReQu'Apfielle Valley Farming See Examination ofJitdgment 
Lo., o M.R. 160, followed. Debtor 4.

Iri re Flagstaff Mining Co., L.
R. 20 Eq. 268, and In re Globe 
New Patent Iron Co., E.R. 20 
Eq. 337, distinguished.

Re Rapid City Farmers’ Eleva- 
tot Co
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