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DIARY FOR FEBRUARY. REGISTRARS—DUTIES AND LIABILITIES.
5. SUNDAY ...... Sejdudgesima Sunday. . The registration of title to lands is become a subject of
0. Mounday........ IILARY Terwa beg. Last d. for not, of Ex. Sandwich & Whitby . .
LT « Chiancery Ex, Term, Toronto, commences. much importance in Upper Canada.
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o Laper Day,@. B, Last day fut fenv. of Wit jo Co. Court Y. & 1.
.« P'aper Day, C. P.
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Quinquagesima Sunday.
Last day for nutlew of Ex Chancery for London & Belleville.
. S4h;‘o:? 'l"ueadn)'. Chea. Ex. Term, Sandwich & Whitby com.
sk IR h

. Last day for declaring in County Court.

. 13t Sunday in Lent,

. Last day for Chancery notico of Ex. London and Rellevillo,
... Chaavery Ex. term, Chatham and Cubuurg, cummenes.
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FEBRUARY, 1860.
OUR CALENDAR,

It having been decided in Cuthbert v. Street, 6 U. C-
Law Journal, p. 20, that in computing the eight days re-
quired for Notice of Trial, the commission day of the as.
sizes is to be excluded, we so aitered our calendar as to
meet the effect of the decision.

Though necessary, in consequence of this alteration, to
shift back one day the several days named for pleading,
serving process, and other proceedings in a cause, by some
oversight, the compiler of the calender neglected to do so.

The oversight was not known to us, until the issue of
the calendar with our last number, and now that it is in
our power to draw attention to the fact, we not only do
50, but issue a new 2nd amended calendar with this number.

We arc most anxious to make the yearly calendar as cor-
rect as possible, and in order to attain this object, spare
neither trouble nor expense.

Much depends upon the proper discharge of duty by
the several Registrars of the Counties, Ridi .gs and Cities,
and much dissatisfactivn Is felt at the carclessness of some
and the rapacity of others.

It is a fact, that in some Countics the Registrars, in
regard to fees, know of no law but their own sclfishness,
and in others arc as disobliging as their ignorance of the
law regulating the performance of their dutics islamentable.

The greater number of the Registrars of Upper Canada
are, as we bave reason to believe, free from these terms of
reproach.  They discharge the duties appertaining to their
offices to the satisfaction of the public and in strict accord-
ance with the requircments of the law. As a rule, those
who know most about the dutics of their office are the most
obliging. All are public scrvants, and it is the duty of
each public serrant to be courtcous in his dealings with the
public.

We proceed in this number of the Law Journal to
make some remarks on the duties and liabilities of Regis-
trars of titles to land.

It is the duty of every Registrar, or his deputy, to
attend at his office every day in the year (excepting Sun-
day, Christmas Day, New Year’s Day, Good Friday, Easter
Monday, and the Queen’s Birthday,) from the hour of 10
in the forenoon until 3 in the afternoon.

Upon payment of his proper fees, of which we shall say
more hereafter, it is his duty to register such Deeds, Con-
veyances, Powers of Attorney, Wills, Devises, Judgments,
Decrees cf Foreclosure, Bills in Chancery, Certificates of
Satisfaction, Discharges of Decrees or Orders of Chaacery
and Rules or Orders of Court directing the payment of
money other than costs, and other instruments such as
mentioned in the Consolidated Statute of Upper Canada,
chapter 89.

It is also his duty, when required to make searches con-
cerning ail Memorials registered, and concerning 2ll Deeds,
Wills or Judgments, Decrees or Orders recorded, and give
certificates thereof under his hand if required by any
person.

The books, indexes, and other documents in the office
of the Registrar are all in Lis heeping, not merely fur the
convenicence of parties but for the safety of the commaunity.
who are interested in their being preserved unaliered and

We shall take it as a favour, if any persun discover a, unmutilated. He is not obliged to place his boeks and

material error in the calendar now issued, and will inform
us of the same, with a view to correction.

|

indeses in the haods of any person desifivg to make g
search, but may in his diseretion do so.



26

LAW JOURNAL.

[FEBRUARY,

Whenever, however, a persen conducting himself res-
pectfully desires to make a search into the state of any
particular title or into the registration of judgments, &e.,
tha Registrar ought, as a general rule, to ullow the person
interested in the search to sun his eye over the index in
order to give greater assuracce that no entry respecting the
land or the party in question shall escape attention, but
this of course would orly be when the Registrar sces the
object to bo tha siogle onc of making the search more
satisfactorily.

Such a proceeding would not only to a certain extent
reliove the Registrar from responsibility, but be a great
satisfaction to the party interested in the enquiry.

On these points the case of Webster and the Registrar
of Brant, reported in this number, is an authority. It is
the judgment of a Court of competent jurisdiction, and at
preseat the law of the land.

There is nothiog in the Registry Act requiring a Regis-
trar to keep an index of lands in any particular form.
The index is kept for the purpose of facilitating searches
It is for the Registrar’s own convenience and not a record
of his office. .

The Registrar is, however, expressly required to enter
in a separate book to be kept for the purpose, the certifi-

— cates of all judgments, decrces or orders brought to him
for registration, and to prepare an alphabetical indes there-
to (Counsol. Stat. s. 71).

It is the duty of the Treasurer of the County to provide
a fit and proper Tegister book for each Township, reputed
Township, City and Town, the limits whereof are defined
by law. Whenever any Registrar requires a new Registry
book it is the duty of the Treasurer, on his application, to
furnish him therewith, and books so furnished are to be
paid for by the Treasurer out of County funds. The
Registrar has no authority without reference to the County
Council himself to order Register books so as to make the
County liable for them (Read v. The Council of the
County of Kent, 18 U. C.. Q. B, 572).

If the Treasurer refuse or neglect to furnish Register
books within thirty days after the application of the Regis-
trar therefor, the Registrar may provide the same and
recover the rost thereof from the Municipality of the
County (Consol. Stat. U. C., p. 897, 5. 69).

Nest us to the Registra' s fees.  The legal principle is,
that every charge imposcd by law on the subject in the
shape of a tax or fee rst be by clear and express words
(Keele v. Ridout, 5 U. C., Q. B., 240).

We cannot too deeply impress this principle upon the
miods of Registrars. Some of them think that they may
create fees according to fanay, and because some persons sub-
mit to the exactions, believe nobody will question the right.

It is to our own knowledge the habit of some Registrars
to make charges for many matters of detail for which there
is no statutory or other legal authority.

The following are the only charges which a Registrar is
entitled by law to make :—
1. For drawing affidavit of exacution of inatrument if
done by the Registrar or his Deputf... eeeveeseeenssS0 50

2. For recording every Deed, Conveyance, &o., includ-
ing oll necessary entries and certificates....ceeeeeees 1 25

In cnso such entrlesand certificates exceed 500 words then at tho
rate of 134 cts. for avery addltlonal one hundred words,

3. For registering a Sherifi’s Deed.cioiieceriersereersnneesn. S0 75
4, @ ¢ CQertificate of Payment.....eieersereeees 0 50
5. « *  Satisfuction thereofi......cesereersereeees 0 50

6, « ¢ any Certificate of a Suit or Proceed-
ing in Equity..cieeees seereessressasnesescereessenssasenss 0 50

7. For registering any Cortificate of Decree...coeeeserees. 1 00

8. Tor entering Certificate of Pag’mcnt of Mortgage
money, including all entries and Certificates thereof 0 50

9. Peawing Aflidavit of the execution thereof when
«dono by the Registrar or his Deputy..eeeeesirscecses 0 50

10. For searching Records reluting to any parcel or lot
of lund not exceeding four references......ovevereeecs

11. For every additional four distinct references, and so
in proportion to every number of searches made... 0 25

12, In no case a general search into the title of any
pactic ilar lot, picce or parcel of land to exceed..... 2 00

13. For every extract furnished, including Certificate.... 0 25

14, Where the extract exceeds 100 words for every addi-
tional 100 words.ceessscecsserseresiorcanssserssssesesacsnnes

15. For furnishidg statements required under the 72nd
section of the Registry Act, per folio of 100 words 0 10

A Registrar is not in any way bound to give extracts or
certificates of such portions of a lot as are not asked for,
nor can le compel a person to pay for such. He may
make search to scc whether the Crown bad granted the
whole of a lot or granted it in halves or other lesser pro-
portions, but as soon as he discovers that it was granted in
halves or other lesser proportions his search and his extracts
should be confined to that part which is asked for, and his
extracts for which he would have a right to charge should
be confined to that part.

If a Registrar finds that it enables him to make searches
more easily to insert all the conveyances affecting a parti-
cular lot in one part of a page he may do so, though the
Crown may have granted it in half lots or other lesser pro-
portions, yet that will not enable him to charge for searches
and abstracts for the whole when not wanted.

When after grant from the Crown a person sub-divides
a lot himseif and does not furnish the Registrar with a
plan, the Registrar has no other mode than to put all con-
veyances affecting the lot in the one index, and in this case
it is apprehended would bo entitled to each search made,
though on portions of the lot other than that abeut which
the enquiry is made.



1860.] LAW JO

27

P ——

URNAL.

—

On these points we refer to Zlope v. Ferguson, 17 U.
C, Q. B, 219.

Much contrariety of practice exists as to the right of a
Registrar to charge 25 cents * for every extract furnished
including certificate, and where that same exceeds 100
words 15 cents for every additional 100 words contained
in such extract and certificate.”

A Registrar is required to furnish a certificate of title to
a particular lot with judgments. To do this he looks at a
sumber of memorials, and considers eack memorial as a
separate and distinet extract and certificate, and charges
for it as such. This he has po right to do. He is not

Every Registrar is required to keep a book in which he
is to cater all the fees and emoluments received by him by
virtue of his office, showing separately the sums received
for registering memorials, certificates, and other documents,
and for searches, and to make a return of such fees and
emoluments in detail, annually, to the Legislature. (Con-
sol. Stat., 8. 76.)

Most Registrars keep the baok of emoluments, but so far
as we con learn keep the returns also. This is because of
a defect in the Act. No penalty is imposed for non-com-
pliance, and so the law is wilfully disobeyed. 'The inform-
ation is such that the Legislature should receive annually,

asked for an extract of each memorial, or a certificate as to| with a view to funding the fees and payment by salary, if

cach memorial, but for an extract of all memorials on the
Iand, and a certificate thereof. Should a particular memo-
rial be required to be extracted and certified separately, then
there would be the charge of 25 cents for the first 100 words,
and 13 cents for each subsequent 100 words. But a mere
memorandum of the name of cach granter and grantee, the
date, &e., the date of registry, and deseription of instru-
ment, whether bargain and sale or mortgage, is not such an
extract as entitles a Registrar to charge 25 cents.

Such is the decision of the Court in Hope v. Ferguson,
17 U. C. Q. B., 219, bat still we are informed some Reg-
istrars adhere to the erroncous but more profitable mode of
calculation.

We are not sure but such a practice is an “ undue prac-
tice,”” within the meaning of S. 77 of the Registry Act, for
which a Registrar may be prosccuted criminally, and incur
a forfeiture of his office. We do not venture a decided
opinion on the point, but would recommend complaints to
the government with a view to redress.

It was held under the old Registry Act, 9 Vie., cap. 34,
that a Registrar must record the memorial of a deed, &e.,
in every Township in which there are lands situate that are
embraced in the deed ; but that he need not enter in the
book of any township lands other than those lying in that
Township. (Smith et. al v. Ridout, 5U. C. Q. B., 617.)
it is oulv necessary, in such case, to furnish onc memorial,
which memorial is to be copied in each township beok, in
the same manrer, and to the same extent only, asif a se;
arate memorial had been furnished in relation to the lands
situate within cach such township. (Consol. Act, S. 33.)

Itis not yet decided whether for the purpose of charging
fees, the Registrar is entitled to cach entry in each separ-
ate book, as a separate memorial—that is $1,25 if under
800 words—or is obliged to register continuously in the
several books, chargiog 81,25 for the first 800 words, and
133 cents for ecach additional 100 words in the hooks.
The question is now before the Queen’s Bench, but not

yet determined.

thought desirable, for the public interest. We hope some
Member of Parliament will turn his attention to this mat-
ter, and see that the section of the statute requiring a
return is either repealed or obeyed. Laws lose much of
their force if enacted only to be disobeyed.

DELIVERY OF JUDGMENTS.

QUEEMN'S BENCH.
Monday ..c.ccervveniicerseonersees Sth March, 10 o’clock, a.m,
Saturday cieeseessccssseeesecess 10th March, 2 o’clock, a.m.

COMMON PLEAS.
Monday ..cceeseereerernsreesses  Sth March, 2 o’clock, a.m.
Saturday ......... ceesssnsassenss 10th March, 10 o’¢lock, a.m,

SPRING CIRCUITS, 1800.

FEASTERN CIRCUIT.
Tue Hox. Cuier JusTICE DRAPER.

Oitawa......
L'Original....

MIDLAND CIRCUIT.

Tre ox. Stz J. B. Robixsox, Barr., Curep JusTicE,

Whithy eceneeeee Thursday, ecsesessesses 15th March,
Peterboro’....eeeee Tuesday,ceeersrvesnces 20th March,
CobOUTrE woveeseces Monday, ceerereees weees 26th March.
Bellevilla..coeeeses Tuesday,eeeeeeceeeneness 10th April,
Picton ceerreeeseess Wednesday, e ooense 25th April.
Kingston ...ceeeseee Wednesday,.eeeesee.e  20d May.

HOME CIRCUIT.
Tae Hox. Mn, Justice Bunxs,

Hamilton.eeeeees MoDARY, cevisenensess. 19th March,
Ningara.eceseeeses MODARY, eeverrecenennss  Ith April.
Welland....oeceesee Mondayg, ceeeecesnenaee 23rd April

Milton...e cecenees « Monday,.cceeennnee «sse 30th April.
Barrie ceeeecrecrases MONARY 0reenrennans wee 7th May.
Owen’s Sound.... Tuesday, .ceccveee.. ... 15th May.
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OXFORD CIRCUIT.
Tue Hon. M . Justice McLrax.

Guelph........c.... Monday,...ceceeiieeree 26th March.

Berlin..... Monday,..... w 20 April.
Steatiord .oeeeeenis Tuesday, coeeeerenienies 10th April,
Woodstock.. Monday, cceeee eoreeenee 16th April.
Braatford... Mondag, ..eveeiecinenss 23rd April,
Simeoe..... Tuesday, .... weo 1st May,
Cayuga .oueeceenes Tuesdany, ceeiceneenes oo 8th May,

WESTERN CIRCUIT.
Tur Hox. Mr. Justice Ricizarvs.

3arnin...ceeieeene. Wednesdny,.....oeres. 14th March,
Godarich.... ‘Tuesdny, .. 20th March.
London... ......... Monday,..... 26th March.
St. ‘Thomas........ 'T'uesday, ......... 10th April.
Chatham.. ....ccoe Monday, wooeeeen. 16th April,
Sandwich.......... Monday,..ceueeeeeensees 23cd April,

TORONTO.
Tue Hoy. Mr. Justsce Hagarty.

Monday, 9th April,

LECTURES

ON THE JURISDICTION AND PRACTICE G¥ TUE HIGHf COURT OF
ADMIRALTY OF ENGLAND.

It is doubtless known to some of our readers, that up to a
very recent period the Itigh Court of Admiralty iz Eogland
was an exclusive Court, possessing the privilege of appoint-
ing its own Practitivners (Pructors), but under a recent
English statute, has been ¢ thrown open’” to the legal pro-
fession in Ingland.

We have estracted from the Law ZVmes of December
10th, 1859, the subjoined notice of twolectures which were
about to be given to the members of the Incorporated Law
Society, by John Morris, Esq., of old Jewry London, Soli.
citor, a member of the firm of Ashurst, Son & Morris.

Two Lectures on the Jurisdiction and Practico of the Iigh
Court of Admiralty of England will be delivered in the hall
of thogociety on Wednesday, Dec. 14, and Wednesday, Dec. 21,
at eight o'clock in the evening precisely, by Juha Morris, Esq.,
a member of the society.

The History of the Jurisdiction :—The Ancient Jurisdiction.
The Restraining Statutes of Richard Il. The Conflict with the
Common Law Courts. Tho Statutes of Victoria ; and Rules of
Court made there-under.

Distinction between the Instance Court and the Prize Court.

The present jurisdictivn of the Instance Court in causes of—
bt

1. Wages. 2. Possession. 3. Mortgages. 4. Bottomry. 5.
Nocessaries. 6. Salvage and Towage. 7. Damage.
The practice of the Instance Court :—Suits in rem ; inpecnam;
rsonam.

hanges introduced by recent Statutes and Rules of Court.
‘The Prize Court :—Its jurisdiction and practico.
General remarks,—On the duties of Proctors (which under
the recent statate apply equally to Solicitors.) On the special
characteristics of the Jurisdiction and Procedure. Sugzgestions
thereon, and especially as to any extension of the jurisdiction
—also as to 2 course of study in Admiralty Law.

The members of the society and the subscribers to the other
courses of Lectures are invited to attend these additional
Lectures.

mn

R. Mavcnay,
Secrelary.

LAW JOURNAL,.

The Editor remarks as follows in the same number on
the proposed leetures.

Woe wish to direct the apecial attention of our readers to o
rogramme, which has been published to the Incorporated Law
Society, of two Lectures which are to be delivered in the Ifall

of the Siciety, on Wednesday the 14th and tho 21st inst., at 8
p. m.. by Mr. Morris, of the firm of Asharst, Son and Morris,
‘There nre many, now in the full tide of professional business,
who will remember how much they owo of their success to
their practice at the Law Students’ Debating Society, when
Mr. Morris was—2-, wo believe he was for many years—its
Seeretary, and one of its most active members. They who re-
collect him in this character will need, we are convinced no
other stimulus to interest them, and aid him in an undertaking
which is perfectly new. The sulject of the lecture is the Jur-
isdiction and Practice of the Iligh Court of Admiralty; and
now that this once close cour®. has been thrown open lately to
the Profession, it was unnecessary to show how opportune and
useful will bo a popular expositicn of its practice by an experi-
enced and able man, such as Mr. Morris is.

But it is in another point of view that these lectures are,
perhaps, most interesting. It is the first appearance of a
solicitor as a law lecturer at the Law Institution. Now that
50 much has been dons to fuse the two great divisions of the
Profession, and to identify their practitionersin education and
professional knowledge, it is apparent that nothing like pre-
sumption can be charged against a gentleman who comes for-
ward in his character of sulicitor as an expuunder of the law,
In truth, the large and varied knowledge of law which is ab-
solutely essentinl to every competent solicitor in these days—
compcsed, as it necessarily is, in almost equal Yroportinns of
an intimate acquaintance with principles as well as with prac-
tice—urill be thought reasonably, at least by some, to fit such
a one more thorougly for the office of a lecturer than even the
more special, but less gencral, learning of the barrister. It
may bo that the latter dives more deeply into principles and
details ; but it is certain that ho duves not work upon 8o ex-
tensive and matter-of-fact a surface of daily useful practice.
We will only add, that we think Mr. Moarris deserves much
credit for haviug started so useful nu initiative. We wish him
heartily success ; wetrust that all who can will encourage him;
and that many others will follow his example.

In pursuance of the announcement, the lectures were
delivered on the 14th and 21st December, and a full report
was given in the Jurist of the 31st December.

Though there is not any Admiralty Court in Upper
i Canada, we decm these lectures of sufficient impo-t-
ance to give place to them from timne to time in the Law
Journal. They evince much rescarch and much learning,
and being the first of a solicitor before the Law Institution,
we hail them as an earnest of what may yet be done by that
branch of the profession in Lngland.

o

The Act of last session, enabling barristers and attorneys
to practise in the Admiralty Court, has given to the subject
of tho lectures I am about to deliver an interest and impor-
tance to the profrssion generally which it has not hitherto pos-
sessed.

I trust that my present effort to stimulate that interest, and
givo it a practical direction, may not be without usc.

It is necessary that we should, at the commencoment, have
a clear perception of the subject on which we are about to
enter. It is not tho maritime law of England in general, nor
even the particular portions or branches of it which govern
the proceedings of the Court of Admiralty, but it is the juris-
diction and practice of that Court. T do not propose to treat
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of the law administered by the Court further than may bo
necessary to define the limits of its juriadiction. I would
here moroly remark that the law by which the procoedings of
the Court aro governed is founded on the maritime laws of
ancient Kurope, modified and controlled by Acts of Parliament
and ¢common vangoe.* .

I shall, in the first place, glance at the origin and history
of the jurisdiction, without which it would be impossible to
show Fou clearly its present limits, and the principles on which
they have been fixed ; why it is that the Court takes cognis-
ance of suits for wages, bottumry, salvage, &c., and not of
eauses of charter-parties, marine jnsurance, necessaries sup-
plied to u ship not foreign, &e. .

"The origin of tho Court is invelved in tho snme obscurity
which rests on the early history of the Courts of Common Law,
Some writors, and amongst them Blackstone, have ussigned
the origin of the Amiralty Court to the reign of Edward IIL;
but subsequent investigations have shown that it existed at n
much earlier date. Ona old writer ¥ concludes that ¢ decision
of murine cases was not put out of the king’s house, and com-
mitted to the charge of tho admiral, until the time of King
Edward III.” From this I infer that this Court, like the
Courts of Westminster, was originally attached to the king’s
household.

In the reign of Richard II., grandson of Edward IIL, two
statutes were passed relating to the Admiralty jurisdiction,
which have | en generally termed the * restraining statutes.”
They were founded on frequent petitions of the Commons
against the admiral, the substance of which was, “that the
admiral aud his officers held pleas of contract arising in the
bodies of counties, of trespasses, debts, quarrels, wears, kiddles,
breaking open of houses, carrying away goods, illegal impri-
sonment, excessive fees, and extortion.”

The firstof these statutes was the 13 Rich. IL,, ¢, 5. It enac-
ted that “‘the admirals and their deputies shall not meddle,
henceforth, of anything done within the realm, but only of a
thing done upon the sea, according as it hath been duly used
in the time of the noble King Edward IIL, grandfather of our
Lord the Kiug that now is.”

The next was the statute 15 Rich. IL., ¢. 3. It enacted  that
of ail manner of contracts, pleas, and quereles, and of all other
things done or arising within the bodies of counties, as well by
land as by water, and also of wreck of the sea, the Admiral’s
Court, shall have no manner of cognisance, power, nor juris-
iiicnon,” but that the sams should be romedied at common
aw.

One question which arose on the construction of the first of
theso statutes, was ns to what was the jurisdiction of the Ad-
miralty, as “duly used” in the reign of Edwurd III. ; which
bas given rise to a great deal of learned discussion. Mr. Jus-
tica Story, in his able judgment in D¢ Lovio v. Boit, (2 Galli-
son’s Reports, 393,) which has been well termed 2 “learned
and elaborate essay on the Admiralty jurisdiction, and one of
the most elementry views on the subject extant,” after review
ing the ancient authorities, comes to the conclusion, *“thut
before and in the reign of Edward IiI. the Admiralty exorcis-
ed jurisdiction—1. Over matters of prize and its incidents,
2. Orer torts and offences in ports within the ebb and flow of
the tide, on the British seas and on the high seas. 3. Ovor
contracts and other matters regulated and provided for by the
laws of Olerom and other special ordinances. And 4, (as the
commission of Robert de Ierle shows) over muritime causes
1o general.”

. This, it must be admitted, is a favourable view of the an-
cient jurisdiction ; yet Mr, Justice Story challenges the pro-
duction of “any authority previous to the 13 Rich. II., which
proper]{' considered, impeaches the jurisdiction of the Admir-
alty us here asserted.” It is true that Lord Coke, in his view

# Browno's Clvil & Ad. Law, p. 34; Pritchard’s Adm. Digest, Introduction, p. vil.
tLambard. $ Wyane's Life of Jeokiuvs, p. 78

-

of the Admiralty jurisdiction, in his 4th Instituto has made
citations from ancient cases, which scem to impugn or weaken
tho conclusions so drawn ; but then, as Mr. Justico Story re-
marks, * Itis well known with what zenl, ability, and dili-
gence, Lord Coke endeasored to break down the Court of Chan-.
cery, as well as the Admiralty. It would have been fortunate
for the maritime world, if his Inbours in the latter case had been
as unsuccessful as in the former. There are many persons who
are dismayed n: the danger and difficulty of encountering any
opinion supported by the authority of Lord Coke. To quiet
tho appreheansion of such persens, it may not be unfit to de-
clare, in the language of Mr. Justice Buller, that with ‘re-
spect to what is said relative to the Admiralty jurisdiction in
4 Inst. 135, that part of Lord Coke’s work has been always re-
ceived with great caution, and frequeatly contradicted. o
scems to havo entertained not only 8 jealousy of, but an cnmity
against, that jurisdietion.”

The Courts of Common Law adopted and followed Lord
Coke’s views. They put the narrowest construction upon the
langunge of the restraining statutes. In the reigns of James I.
and Charles I, attempts were made to put an end to the un-
scemly conflict between the two jurisdictions; but after tho
restoration it was renewed with mors vigour than ever. Pro-
hibitions to the Admiralty Court were issued by the Common
Law Courts almost as of course; and if they had consistently
followed out their cobstruction of the restraining statutes to
its logical consequences, the Admiralty Court would have been
shorn of all its important jurisdiction. What, in substance,
the Common Law Courts contended for, and so far as they
could, held, was as follows :—

1. That the jurisdiction of the Admiralty is confined to con-
tracts and things made and done upon the sea, and to be exe-
cuted upon tho sea ; whereas all important maritime contracts
xlxrodneccssm'ily, from the nature of tho case, entered into on

and.

2. Thet the Admiralty Court has no jurisdiction over mari-
time contracts made within the bodies of counties or beyond
sea, although of a maritime nature.

3. Nor of contracts made upon the sea, if to be executed
upon land, or not of a maritime natare, or under seal, or con-
taining any unusual stipulations. ,

4. Nor over torts, offences or injuries dono in ports, or within
the bodies of counties, notwithstanding the blaces be within
the ebb and flow of the tide.

On the other hand, the Admiralty Court asserted its juris-
diction over all maratime contracts, contending that the subject
matter, and not lecality, was the true test; and as to torts, &e.,
it claimed cognisance over all those committed on the high
seas, aud so far as the tide ebbs and flows.

The Admiralty Court always asserted jurisdiction over
things done beyond sea; for such cases it was peculiarly
well suited, being, even as to its ordinary jurisdiction, o sort
of international court ; whereas our Common ilaw Courts, in
their early history, according to the narrow views then pre-
vailing held that they could take cognisance only of things
done within the realm. At length they got over the dfficulty,
as thoy hagd done in other cases,” by the aid of a fiction—viz.,
by supﬁosing the things to have been done at Cheapsido and
such like places, and holding that such averments were not
traversable.

In the language of Mr. Justice Story, in the case from which
I have already cited :—* The Courts of Common Law, by a
sileot and steady march, have gradually extended the limits
of their own authority, until they have usurped or acquired
concurrent jurisdiction over all causes, except of prize, within
the cognisance of the Admiralty. And cven as to matters of
prize, its exclusive authority was not finally adw ‘tted and con-
firmed till the great cauge of Lindo v. Rodney (2 Doug. 613).
almost within our own times. It is curious, indeed, to observe
tho progress of the pretensions of the Courts of Common Law



80 LAW JOURNAL. [FEBRUARY,
in mpplifyin;é thoir jurisdiction. At first thoy disclaimed all| Admirnlty process, thore is, practically, no means of enforcing
cognisance of things dono without tho bodies of the countics|claims ngainst foreign vessels.

of tho roalm, and even over collateral matters done out of the
realm, which came incidentaily in question upon issues rogu-
larly beforo the Courts. Thoy attorwards held cognisance of
contracts originating within tho roalm, to be exccuted abroad ;
of contracts made abroad to bo oxecuted within tho realm,
and finally, altor much hesitation and doubt, by the use of a
fiction, ofton absurd and never traversable, over all personal
causes arising on the high scas or in forcign realms, without
any regard to the placo of their transaction or consummation.”

Sir Leoling Jenkins, the distinguished Admirally judge in
tho reign of Charles II., in his celebrated argument before the
Iouso ‘of Lords on the Admiralty jurisdiction, pointed out
tho inconvenienco to tho public arising from tho evasion of
the Admiralty jurisdiction in his time—1. As to foreign con-
traots, or thoso mado abroad. 2. As to mariners’ wages, freight
and charter parties. 3. As to buildingand victualling of ships,
aud as to material men, who furnish materials or supply work
for the ship. 4. As to disputes botweon part owners.

Lord Tentorden, in his work on shipping adverts to the
¢ flame of joalousy’’ formerly prevailing 1n Westministor-hall
against all the courts at Doctors’ Commons. Theso jealousies,
however, have now long sinco subsided The successive judgas
of tho Admiralty Court (especially Lord Stowell), so far from
evincing any desiro improperly to assume jurisdiction which it
has not, state it as an invariable maxim that the Court is, ex
wmero motu, bound to reject what does not belong to its jurisdic-
tion ; though, in cases free from doubt, it is also bound to exer-
cise, and not shdicate, that jurisdiction with which it has been
invested, and which it onght uscfullyand beneficially to employ
on behalf of its suitors.

In the caso of tho Apollo (1 Hagg. R. 312), Lord Stowell
said that o great portion of the powers cnumerated in the
Commission of the judge of the Court, are inoperative, and
that tho active jurisdiction of the Coart stauds in need of
continued exercise and usage.

At the commencment of the present reign, the ju.isdiction
of the Court (excopt in prize cases) had been circumscribed
within very narrow limits, In many cases great inconveni-
ence and injury resulted from the inability of the Court to
administor complete justice in cases propor'y before it, and
from its want of jurisdiction in other cases where it would
alone afford a proper remedy. Duch, however, has been done
to remova theso defects by the statutes which I am about to
notice.

The most important of them is the 3 & 4 Vic., ch. G5, enti-
tled, *“ An Act to improve the Practice and extend the Juris-
diction of the Iligh Court of Admiralty of England.” As to
the improvements in the practice, the provisions of the stutute
will come under reviow at a subsequent period : but as to the
jurisdiction, I may here observe that it is extended by the
statute in several important {)articulars—viz., over claims of
morigagees, whenever a vessel shall be arrested or the proceeds
brought into the registry—on questions of title, as to which it
was previously held that the Court had no Jjurisdiction—in
cases of salvage, damage, and lowage, or for necessaries supplied

0 any foreign vessel, * whether such ship or vessel may gavo
been in the body of & county or upou the high seas af the
time when the services were rendered, or damage received, or
necessaries furnished, in respect of which such claim is made ;
whereas previously the Court had no jurisdiction in any case
of salvage, damage, or towage, happening within the body of
& coun’s, nor had it jurisdiction to entertain any claim for ne-
cessaries, even to a foreign vessel; it being held that there
was no distinction whether the necessaries were supplied to a
British or a foreign vessel. This extension of jurisdiction as
to necessaries supplicd to foreign vessels was most expedient
and has beon found to be of great advantage. Without the
power of arresting the ship which can only bo done by the

Other statutes of this reign, and the rales of Court made
thercundor will be moro appropriately noticed in tho observa-
tions which I shali afterwards make on the present jurisdiction
and practico of the Court,

Iere, perbaps, I might romark, that criminal offences at sea
constituted formerly an important breach of the jurisdiction ;
bat by recent statutes (the last of whith is the 7 & 8 Vie. oh,
2.) that jurisdiction is now vested in the Central Criminal
Court, and in the justices of assize.

It will be convenient heroe to notico the distinction between
tho ordinary or civil jurisdiction of tho Court called the *In-
stance Court,” and the prize jurisdiction, called the * Prizo
Court.” Tho two jurisdictions are quita distinct, although
exercised by the same judge. Thoy are somewhat analogous
to the plea and rovenus sido of the Court of Exchequer. 'The
Instance Court takes cognisance of certain maritime contracts
and injuries, concurrently with our other Courts; tho Prize
Court has jurisdiction over prizes taken in time of war, and
this jurisdiction it exercises freo from tho controlling power
of the Common Law Courts, questions of prize being exclu-
sively cognisablo in this court.

The jurisdiction, both of the Instance and Prizo Court, but
espocially the latter, is (to use the lnnguage of a recent writer)*
“ exercised according to the rules and practice of the Roman
Civil Law, which from its universality, and as forming the
foundation of the system of jurisprudence established in most
of the great nations of Europe, is best adapted to the proceed-
ings of a Court administering the law of nations.”

hus, being founded upon the same model, there is an affin-
it{ between the maritime tribunals of Europe and America,
which is most fitting and useful in dealing with subjects
which have no special locality.

I propose now to congider the present jurisdiction an7 prac-
tice both of tho Instance and Prize Courts. With reference
to the Instance Court, I shall particnlarly endeavour to point
out, in those cases in which it has concurrent jurisdietion
with the common law or equity courts, the special advantages
if any, of proceeding in this court.

The presnt jurisdiction of tho Instance Court comes first in
order before us.

It would make my observations on this subject more intel-
ligible, if you had some previous scquaintance with the pro-
cedure of the Court; but it may answer my present purpose
if I remark that the one distinguishing feature of the Admi-
ralty procedure is the power to arrest the ship, as the first step
in the suit; the suit is, therefore, a suit in rem—the ship, as
it were, “being brought into court” and adjudicated on.
This remedy in rem against the ship is fouuded on the practico
of the civil law, which gives an actio in rem to recover or ohtain
the thing itself, the actunlspecific possession of it; whereas,
with us, things personal are looked upon by the law as of o
nature so transitory and perishable, that it is for the most
impossible either to ascertnin their ideniity, or to deliver
them u their original condition ; and, therefore, the law con-
tents itself with restoring, not the thing itself, but & pecuniary
equivalent in damages (3 Black Com. 145).

I propose to censider t*.e present jurisdiction of the Instance
Court under the following heads—viz., causes of
. Wages.

. Possession and Restraint.
. Mortgagos.

. Bottomry.

. Necessaries.

. Salvage and Towage.
Damage.

NO U W O

(70 be continued.)

¢ Pritchard Ad. Pig. Introd, p. 7.
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INDEX TO VOLUME 5.

Tn reply to numerous inguiries, we take this wode of
stating that the Index to Volume 5 is nearly comspleted,
aud will be issued with tho March number of this Jo «rnal.

LAW SOCIETY, U. C.
IliLary Tanw, 1850,
ARTICLED CLERKS EXAMINATION.

SMITHS' MERCANTILE LAW,

1. What is tho effect upon a creditor’s remedy of taking a bilt
or note for s debt ?

2. How may o fcneml lien arise; what is the extent of an
attorney’s lien, and upon what does it attach ?

3. Is thero any, and if so, what case in which an cndorsement
can be for part of tho sum securcd by a bill or note -

4. Messrs, W. & Co.

I will engage to pay you by half-past four to-day, fifty-six

pounds, or bill that amount on If, J.wW.

Is this & good guarantee? @ive ycur reasons,

6. What parties to a promissory note stand respectively in the
position of the drawer and acceptor of a bill of exchange?

6. What is barratry, and against whom can it be committed ?

WILLIAMS ON PERSONAL PROPERTY.

1. What excoptions are thero to the maxim: actio, personalis
roritur cum personlt ?

2. In what order must tho claims against a deceased person be
satisfied out of his personal estato, by bis exccutors or adminis-
trators?

8. Wil a surety bo discharged by the creditor reglecting to sue
tho principal; givo your reasons ? .

4. Mention some chattels which descond to the heir.

5. Upon what principlo does tho hasband’s liability for debts
contracted by his wife, previous to marriage, depend; and to
what cxtent does ho remain lisble for such debts after her decease?

BLACKSTONES' COMMENTARIES.

1. Upon what is & master’s right of action, for beating his ser-
vant, foanded ?

2, Of what parts may every Iaw be said to consist ¥

3. What is the distinction between mala 1n se,and malz prokubita #

4. What is the meaning of the maxim: * The king never dies ?”

STORY'S EQUITY JURISPRUDENCE.

1. Is a voluatary conveyance of lands void ag against a subse-
quent purchaser for valuable consideration who has notice of the
prior voluntary deed? Upon what statute does the law oa this
subject depend ?

2. In what cases will 2 registered deed be postponed in cquity
to a prior unregistered deed ?

8. What are the rights of a surety who pays off the debt, as to
collateral securities in the hands of the creditor ?

4. Does tho creditor discharge a surety by giving time to the
principal debtor, with & resorvation of all his rights against the
surcty, but without having any communication with the surety ?

6. What course should s partner take upon the goods of the
partnership being seized under & f£. fa. against the other partrer
for the separate debt of the latter?

6. Will a bill in any, and what cases, lie for the specific por-
formanco of an agreement for the sale of the chattels?

WILLIAMS ON REAL PROPERTY.

1. What is an estate by the courtesy of England, and what is
essential to constitute o title to it ?

2. Are the conveyances of infauts void, or voidable only?

8. Haw may & tenant in tail, in possession, convert his estate
into a fes simple ?

STATUTE LAW AND PRACTICE.

1 Ts a widow in any cnses, and if so what, entitled to dower
out of an cquitablo estato?

2. In what cascs is & sheriff entitled to an jnterpleader, is ho
bound to make any, and what onquiry into the naturo of the claim
set up?

8. IIag thero been any statutory nlteration with regard to costs
where judgment is arrested ?

4. Can inferior jurisdiotion cases bo tried in tho Countles of
of York and Pcel ?

6. What is the course under the Common Law Procedure Aot
for compelling a plaintiff to proceed to trial.

6. What is tho distinction botween an avowry and a cognizance ?

7. By what statute was a Court of Chancery erected in Upper
Canada? Daes the Act referred to contain any, and what special
} vovision as to tho redemption of mortgages? .

8. Does tho Court of Chancery in a suit for foreclosure give
an -, and what personal remedy against the mortgagor?

0 If abill to redeem is dismissod at the hearing, what is the
effee: of the decrco?

———

EXAMINATION FOR CALL TO THE BAR.

SMITH’S MERCANTILE LAW.

1. To what extent is an auctioneer the agent of the vendsr and
purchaser respectively ? )

2. What is freigh?, and under what circumstancesis it payable?

3. What is the common law liability of a common carrier ?

4. In whot cases is tho insured entitled to a rcturn of the
premium?

6. Is a warranty made after a salo binding ? Give your reasons.

BYLES ON BILLS.

1. To what extent is an agrecment to renow a note or bill writ-
ten a separate pieco of paper binding between the original and
subsequent partics respectively ?

2. Upon what grounds, and to what extent, does & promise by
an indorser to pay a note or bill after it becomes due, dispense
with proof of notico of dishonour ?

8. Is it necessary to present 2 bill or note payable atsight or
on demand, or either of them, for tho purpose of charging the
maker or scceptor?

4. If a bill or note bo re-indorsed to a previous indorser, has he
any remedy ageinst the intermediate parties? Give your reasons.

5. Where a note ox bill is given to o single woman who after-
wards marries, who should indorse, and who should sue upon it
during coverture?

BLACKESTONE'S COMMENTARIES.

1. What is the meaning of & menial servant?

2. What are the duties of a coroner?

8. What is the difference between a denizen and an alien?
4. What are the two divisions of municipal law?

STORY’S EQUITY JURISPRUDENCE.

1. What is the nature of the equitable right of a married woman
usually termed her ¢“equity to a settlement?” Out of what pro-
perty will o settlemeat be enforced ? Will such s settlement bs
enforced against the husband’s assignee for a valusble considera-
tion ?

2. What forfeitures for breathes of covensnts in leases will
courts of equity relieve against ?

8. Upon the death of one of several co-partners, do his real or
personal representatives become entitled to his share of the reat
estato belonging to tho co-partnership? Give ressons for your
answer.

4, Is o general assignment to a trustee in irust for the creditors
of the settler, and to which no creditor is & party revocable?! What
will render such an instrument irrevocablo?



32

LAW JOUXNAL.

[FEBRUARY

6. Whatis requisite boyond the transfer itself, to perfectan cquit-
ablo assignment of a choso in nction as against subsequent assig-
noes? Doos this doctrino apply to tho assignment of equitable
interests in real estato?

6. Will the Court of Chancery in any, and what caees, interfero
at tho instancoe of a private individual to restrain a public nuisance?

7. Mention some of the cases in which & bill in equity is deraur-
rable unless tho plaintif’s affidavit is annexed to tho bill,

8. Will a bond, void upon ita faco for illegality, be decreed in
equity to be delivered up to bo cancelled? Givea reason for your
answer.

0. When a dobt for which a surety is bound, is due, and tho
principal dobtor refuses to pay, bos the surety any, and what
remedy in equity to . " *h he may have recourse without first
payiog the debt himsel .

10. In whoso favor will a court 27 cquity aid the defeotive exc-
cution of o power?

WILLIAMS ON REAL PROPERTY.

1. What covenaunts for title should an ordinary vendor give?
What covenants sheuld mortgagor enter into? What covenants
is o purchaser entitled to from a trustreo for sale?

2." What is the appropriate form of conveyance on a purchase by
ono joint tenant from another?

8. When s power is required to be exccuted by writing under
hand and scal, attested by two witaesses, what shouid be the form
of thoattestation?

4, If the donee of 3 power having also an estato in the lands
subject to tho power, convey away his cstate, can he afterwards
execute an gppointment in pursuance of the power, which will
defeat tho conveyance ?

5. Under a deviso to husband and wife, and their heirs, what
will the wife surviving the bhusband take?

ADDISON ON CONTRACTS.

1. Can a covenant not to suo bo pleaded as a discharge of the
cause of action; if not, what is its effect? Is there any excep-
tion to the rale that a right of action once suspended is gone for-
ever?

2. Where goods aro obtained under a colour of a purchase with
fraudulent intention of never paying for them, what remedies are
open to the veador 2

8. Can a contract sufficient to satisfy the Statute of Frauds, be
collected from scveral d:stinct documents, and can the connexion
Detween them be shewn by parol evidence ?

4. In what cases will tho principal be liable for tho negligence
of his agent?

5. Mention some cases in which a master will, and some in which
ho will zot, be liable for goods purchased on his credit by a servant.

TAYLOR ON EVIDENCE.

1. What papers is an attorney justified in refusing to produce
under a subpaend duces tecum ?  1f he refuses, and is not compelled
by tho judge to produce the papers asked for, can the party re-
quiring them give sccondsry evidence of their contents; if not,
what further steps must he take before he can do s0?

2. State some cases in which a notice to produce °s not neces-
sary for the purpose of making secondary ovidenca admissable.

8. Is a witness who refuses to answer a question on the ground
that it may criminate him bound to show how his answer would
have that effect? Give your reasons.

4. When & written reccipt has been given i3 oral evidenco of
payment admissible, and why ?

6. To what extent is it permitted to givo evidence impenching
the character of a witness, and what is the proper forma of ques-
tion for this purpose?

6. In what cases, and of what facts, is a dying declaration
admissible evidence ?

7. Is it necessary to object at all, and if so0, to what extert, to
jnadmissible evidence tendered at Nisi Prius, in order to bo ailow-
ed to make the reception of each evidencoe a ground for a new
trial ?

PRACTICE AND STATUTES.

1. Is there in Upper Canndaany and what statutory enactment
as to purchasers scoing to tho application of purchase monay ?

2. Whnt statutory powers has tho Court of Chancery in Upper
Canada over tho real cstate of infants and lunatics ?

8. From what time does the Statute of Limitations run against
o cestuv que trust ssking reliof in equity against a sale of real
estato by an express trusteo in breach of trust?

4. Can the Statuto of Frauds bo taken advantage of in equity
in demurrer to tho bill? Can the Statute of Limitations bo so
taken advantage of 7

6. Is tho mis-joinder of co-plaintiffs an objection for which o
bill will be dismissed at the hearing ?

6. From what offico can writs of summons in local and transitory
actions respectively bo issued?

7. Can au cquitable defenco be set up at common law in an
action of c¢jectment, orin a case stated for the opinion of tho court,
without pleadings? Give your roasons.

8. What is tho effect of the marriage of a woman plaintiff or
defendant during tho progress of the suit ?

9. When a verdict is taken subject to arbitration, what is the
mothod of enforcing the award?

10. Witrin what time must a rule cnlarged from a previous
term bo:_cutioned to the court to prevent itslapsing ?

11. In what cases can the court mako o compulsory referenco
to arbitration, and at what period of a suit?

EXAMINATION ¥OR CALL WITH HONORS.

JUSTINIAN'S INSTITUTES.

1. To whut persons were curators appointed; and by whom
was the appointment of a curator made?

2. What were * Servitudes?” Mention some of the principal
real servitudes, How were they created ?

8. Givo a definition of tho right of ¢ Usufruct® in the Civil
Law. How was an ¢ Usufruct” created? How detormined, and
what things could havo been made the subject of this right ¢

4. What was the enactment of the Falcidian Law ¢

6. On what ground could a ¢ donatio inter vivos* after it had
been completed, havo been revoked by the donor.

6. Where several * fide jussores,” or suroties, were bound each
for tho whole debt, could the creditor enforce payment of the
whole from any one? 1If one of several ¢ fide jussores” so bouud
for the whole debt, voluatarily paid the wholie, could he enforco
contribution from his co-suretica? Give Teasons for your answers.

7. What was ¢ novation 7"

8. Was a contract of sale, by which it was agreed that theprice
should be fixed by & third person, good in the Civil Law; and what
was tho consequence if the person to whom the question of price
was referred, refused or became unable to fix it?

9. Could a mandatory or agent, after having accepted the office,
renounce tho performance of the duty delegated to him ¢

COOTE ON MORTGAGES.

1. From whu: dates does the Statute of Limitations run egainst
& mortgagece out of possessior ?

2. Will the Court of Chancery in any, and what case, in taking
an acccunt against a mortgagee in possession, take it with annual
rests?

8. Blackaors and Whiteacro are by separate deeds, at different
dates, and for distinct debts, mortgaged to A., subsequently the
same mortgagor mortgages Blackacre slone to B.; can B. redeem
the n;ortgnge on Blackacre without also redeeming that op White-
acre

4. What is the remedy given to an equitable mortgagee, who
not being able to maintain ejectment, is desirous of applying the
rents and profits in reduction of his debt ?

DARTS’ VENDORS AND PURCHASERS.
1. After the conveyance has been exccuted, can o purchaser,

upon discovering a defect of title, in any case, obtain relief either
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;.’. law'or in cquity otherwise than by action upon tho covenants
or title.

2. Will tho Court of Chancery in any, and what cases, set aside
& salo of lunds for inndequacy of price only ?

8. Docs it follow that beesuse n court of equity refuses specifi-
cally to perform a contract, that it will rescind it?

4. What is the effect of o registered judgment asa charge?
What interest in real cstate daes it bind?

6. What must be shawn as ts o title to induce a court of equity
to compel an unwilling purchaser to take it?

JARMAN ON WILLS.

1 flivo a definition of the rule against perpetuities.

2. Under a dovise of lnnds to A. and his children, A, Laving no
childreu cither ut the date of the will, or of tho testator’s death,
what estate does A. take?

3. What 1s the rule by which to determino whether or not a
deviso 19 o person in trust for another, gives the legal estate to
the person named as trustee ?

4. In what casesis paroi evidence admissible to show the inten-
tion of a testator? Qive instances.

6. In what cases are cross-remainders implied in a will?  Givo
examples. Is thero any difierence between the construction of
wills and deeds as to the implication of cross-remainders?

6. Explain the doctrine of constructiv. conversion?

WATKINS ON CONVEYANCING.

1. In whom does the legal estate vestif on a conveyance by
bargain and sale, & use i3 limited to a person other than the bar-
gainee?  Give the reason for your answer.

2. What is a power simply collateral? What a power in gross?
Give instances of each.

8. Of what property is a deed of ¢ Grant” the sppropriate
form of conveyance at common law ?

STORY ON PARTNERSHIP.

I. Give 2 definition of partnership, and illustrato the rule that
portoership is a velantary contract.

2. Where tbe same person is a partner in two different firms,
can one of such firms sue tho other? Will this rule affect the
rights of the holder of a note or bill made by one of such firms to
the other, and endorsed over? (Give your reasons.

3 In what cases will n person be liablo as a partner to third
persons, when ke is not an actual partner ?

4 Has one partner in the business of an attornoy the power to
bind the firm by bill or note? Give your reasons.

5. Is tho absence of an express stipulation between the parties
conclusive on the question, whether a partnership is at will or for
& definite period ?

6. State some of the distinctions between the rights of a partuer
and a part owner of a chattel.

7. Where there are running accounts between o firm and o
customer, how will the ordinary rule of law, with regard to appro-
priation of payments by such customer, affect the liability of a
retiring partner?

RUSSELL ON CRIMES,

1. What is the distinction between a principal in the second
degreo and an nccessory ; in what cases thero be no accessories ?

2. Is n married woman liable for crimes which she commits in
the presence of her husband, snd why? Does not the rule apply
to all crimes ? If not, state the exceptions.

3. Give & definition of larcency. Islucr: causii a necessary in-
gredient ; at what time must the antmus furand: exist to consti-
tute the conversion of goods found a larcency.

4. What is tho presumption of law as to the age at which a per-
son is responsible for crime ?

6. Mention some cases in which bomicide is justifiable, and
some in which it only amounts to manslaughter.

G. Define the crimo of burglary. Wbat is considered night for
this purpose ; does this depend on common law or stutute?

7. If n prisoner is acquitted on tho ground of insanity, how
should tho verdict be returned, and what is the effect of such find-
ing; is the question of insanity ever raised beforo plea?

8. If a servant is entrusted with property by his master and
counverts it, is this larcency or cmbezzlement ! Give your reasons.

STORY'S CONFLICT OF LAWS.

1. Give tho definition of tho term « Domicil,” and state some of
the principal rules to bo applied in determining the question of
¢ Domicil.”

2. By what law is the validity of a will of personalty to bo do-
termined, whero tho property bequeathed is situato in one coun-
try, the domicil of tho testator being in o different country, whilst
tho will is made in tho third?

8. Can un action be maintained in Upper Canada on a contract
void under the Statuto of Frauds, but made in a foreign country,
by the law which it is valid? Give rcasons for your answers.

4. What is cssential to make a foreign judgment an cstoppel by
the law of England? Give a short outline of the law of estoppel
by foreign judgment.

6. Supposing a debt, not transferrable by .he law of Upper
Cnnada, contracted in a foreign country, and thero assigned over
by the creditor to a third person, who by the law of the forcign
country could raintain an action as such assignee in his own
name, who would be the proper person to suo in Upper Canada for
the recovery of the debt ?

6. Would a chlld born before marringe in Scotland, whose
parents afterwards married, be considered legitimate in England 1
Give your 32asons, sud state how far the laws of England is gov-
erned in cases of legitimacy by the law of tho country where the
birth takes place.

7. Are there any, if 30, what exceptions to the rule, thot a mar-
riage is valid in England when valid according to tho laws of the
country where is was celebrated ?

JURIDICAL SOCIETY.
(From tho Solicitors’ Journal and Keporler.)

The Lorp CiaNCELLOR, on last Mondny eveningl; as Presi-
dent of the Juridical Society, presided at its usual bi-monthly
meeting, when Mr. Lowis, Q.C., read a paper upon the law
regulating the prosecution of Blasphemous Livels ; after which
a discussion of more than ordinary interest took place. There
was a very large attendanco of members, includiee several
judges and Queen’s Counsel.

I&r. Lewis, in his paper, after roferring to the delicacy of
the inquiry, apologised fur introducing it to the society, on
the ground that the law in reference to it had been aseailed by
ablo men in violent terms as incompatible with that freedom
of opinion which ought to provail in & free countrK. Havin
given exainples of the kind of speaking which the Jaw hel
to be blasphemous, he remarked that such blasphemy was in-
dictable, under both the common and the statute law, the
malice of the person uttering it being assumed as an essential
ingredient of the offence. Formerly, nonconformity and
heresy were indictable by statute, but that law had been re-
pealed, and that being the case he was ready to maintain that
there was not anything prejudicial to free opinion in the state
exercising its power to protect the Christian religion from
ribald and s.urrilous attacks.

The lcarned reader then proceeded as follows :—

We have now ascertained the mude in which the law of
England deals with tho three leading classes of occurrences,
in which blasphemy may Yresent itself, That law we find in
each case to have the purely practical aim of protecting what,
rightly or wrongly, in regard to religion, it decms the essential
interests of society at large, or of individuals specially iu need
of, and entitled to claim its protection.

“ Rightly or wrongly,” 1 say; for the question has been
started, whether this interference is right or justifiable?!
Whether society or the law has any function to examine what

is irreligious, or to make irreligion o crime? It is said to be
>
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each man’s right el sentire que velit, el qua sentiat dicere ; and
that the law oversteps its rightful limits when it annexes a

unisbment to profenespeech. A claim is put forward, which

will state in the precise words of one who has made himselt
most conspicuous in denouncing this portion of our laws. Mr.
Buckle, the well-known author of what at first appeared to be
& promiging treatise on * Civilisation in Eogland,” put for-
ward this proposition :—*¢ It should be clearly understood that
overy man has an absolute and irrefragable right to treat any
doctrine as he thinks proper; either to argue against it, or lo
ridicule it. If his arguments are wrong, he can be refuted ; if
his ridicule is foolish, he can bo out-ridiculed’’ ** Every
species of attack is legitimate.” Again: * Any punishment
inflicted for the use of language which does not tend to break
the public peace, and which is neither seditious in reference to
the State, nor libellous in refercnce to individuals.” is ** simply
a wanion cruelty.” And once more, he puts the proposition
in the form of a question, thus:—*"s it proper that law, or
public opinion, should discourage an individual from publish-
ing sentiments which are hostile to the prevailing notions, and
are considered by the rest of society to be fulse and mischiov-
ous?” In other words, our objectors say, Deorum injurice,
dits curee !

Here, then, is the problem which it is my object to submit
for your consideration. lere is the issue which remains to be
decided by the educatod mind of the country, and which it
especially befits us, as jurists, to aid in the determination of !
The protest against the existing law is made not Ly Mr. Buckle
ouly, but also by a writer of even higher repute and considera-
tion—>Mp», Johu Stuart Mill, whom, in fact, as respects this
question, Mr. Buckle only followed in order of time; but whom
he has far outstripped—if I ought not rather to say, contrasted
with himself—in the intemperance of the remarks which he
has published on the subject, and the unjustifiable mode in
which, in his eagerness to heap abuse upon the law, personal
character has been traduced by him.

It is wholly impossible, in a discussion of this subject, to
omit noticing the particular case which has given this question
more immediate promicenca among the public disputations of
tho day. Itis invested with special interest to us, as lawyers,
because it is the first occasion in the long period which has
elapsed sinco socioty assumed its present settled and refined
condition, that the administration of justice, by onc of the first
class of judicial functionaries, has been openly alleged, by

peraous of education, to have been designedly perverted to the
purposes of oppression. It is also invested with interest for
every one who is concerned for the character and honour of
our bighest liferature; in that we find, how even a cultivated
intellect may surrender itseif to prejudices, under the influence

who would punish blasphemy because it is offensive to be-
lievers, will they similarly punish believers for language
offensive to those of other creeds, with equal virulenco and
wilfulness 7

Now it would be mere iisingenousness, a mero evagion were
I to profess myself satisfied with the allernative offered of an
equality of treatment tc be extended to the defsmers of
Christianity, and the supposed defamers of unbelief. 1 shall
not shelter myself under any such compromise! Part of my
argument, indeed, will be, that there is notbing in unbelief to
defame ! It is plausible, but utterly false (as I shall hopo to
show), to assume that there is room, or matorial, here for any
bargmn. The man who rejects religion has nothing to offer
which can entitle bim to put the Christian under ferms. There
is no subject matter for an exchange! The offence (supposing the
fact of an offence to be established), is all on one side. IHow
can any one defame infidelity, which, in its very nature, abjures
all claim to veneration, and which says, * Let us est and drink
fur to-morrow we die ! Its own description of itself confesses
that there is no sacrednsss in it to desecrate. It may be argua-
ble theoretically whether Christianity is or is not true, and
the unbeliever 18 not sought to be precluded from denying its
truth; but if I establish, as I hope to do, that Christianity
may, for certain limited purposes, be treated by the State as
it would be were it certainly known to be trae, then we must
take ils owon do ~iption of itself, and, according to that descrip-
tion, it offers sanctions with which disbelie/ has nothing to
compare,—against which it has nothiog to sef-off'; sanctions
wiich are of such a nature that au attack upon them may be
indecent—mnay be profane ; sanctious, moreover, which being
profaned, there is no longer cren equalily (as 1 shall show),
for Christian opinion (that equality which the unbeliever
himself insists on), but a gross inequality, to the unfair hin-
drance and disparagement of those opinions.

'The arguments which establish, as I conceive, the right to
visit blasphemy with legal penalties, are of fico kinds. One
class of arguments is derived from the essentia]l nature of
Christian doctrines, and the intrinsic difference between their
sanctions and those of infidelity (if the l.tter can ho said to
claim any sanctions), In other words, from the very nature
and character of Christian opinions, they occupy, in regard to
protection from the State, a preferable position to disbelief.
The other line of argument is either historical, or bases itself
on existing facts.*

Before submitting to you the arguments that have occured
to me, there are certain admissions which may he most readily
and unhesitatingly made, and which will assist in clearing the
ground of the controversy.

Thus, 1 need hardly say, I admit that a human being is not

of which it may be guilty of the breach of every imaginable l'accountable to others for his religious belief. 1 admit that, as
literacy propriety, and of even the commonest” decencies of | between man and man, or between mano and society, each in-
social intercourse. dividual for himself is entitled to ** absolute freedom of opin-
| Tho learned reader here detailed the particulars of Pooley’s ' 00 and sentiment on all subjects, practical or speculative,
case, and tho attack of Mr. Buckle on Sir John Coleridge, in | Scientific, moral, or theologic. ' I admit that this complete
reference to it; animadverting, in strong terms, oo the spirit ! liberty belongs toall, whether &~istians or not. I admit that
manifested by Mr. Bucklo in that attack, and the mode in'the *“only part of the conduct of <ny one, for which ho is
which he had conducted that controversy.] anzlglnnbl_olt: sohqiclty,his ]that, which co}nvcrrns ot.'xcrs.’; bt &
H H e % he right which the law asserts, therefore, is not a right to
relligznt.hen the law a right tc restrain offensive attacks on persceute any opinion. _Beyond even this, it is not & Tight to
“CNo !” says the lover of liberty; “ or,”” ho says, ““1F you inforce any opinion. It is not a right to prohibit any opinion.
interdict the use of such weapons, interdict them cqually on It is not even a right to prohibit the publication of any opinion
both sides. Restrain the employment of vindictive, sarcasm | @ @ opintan, provided there be decorum and respect. i
contumely, and other intemperato means against irreligious ! should, therefore, be clearly understood that it is altogether in-
opinions, if you forbid their use in opposition to the prevailing | appropriate to adduce in the resent argument such esamples
that is, the Christian opinivn.” This ground is taken by Mr. ' 33 that of the Mus.zulqmn not permitting pork to bo eaten, or
Mill and others. Mr. Mill says, 1F it wero necessary to | the Ilindoo beef; Spain _prolnbm_ng_ Protestant worship or a
¢hoose, there would be much more need to discourage offensive | Married clergy ; the Persians forbidding temples ; the Puritans
attacke on infidelity than on religion. It is, however, obvious i
that law and authority have no business with restraining
¢ither””  So, it is asked by an anonymous writer, as to  those

* I neod bandly say that in using the term “fnfidel” or “fnfidelity.” I adopt
| the term marely as aconvenicnt form of expression, without thoslightcat intention
1 of inflaming prejudices. or aflixing apy stizma.
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denying wordly amusaments ; or the Socialists disallowing the
appropriation of more than a ratable or sufficient portion of
wealth.

The line of argument which I first venture to submit, is
derived, as I hofure said, from the very nafure and character
of Christian opinions. The essence of the Christian’s faith—
as we all know—is Ged, a future state, a revelation, sin, re-
demption, and a final judgmont Now, I admis that, ie so far
as we claim o righe to punish the ridicule of Christian tenets,
on the ground of their divine character, we deny Mr. Mill’s
theory of the perfect equality of opinion in the just view of
liberty, and assert or insist on thoe soundness, or the right to
nssume the soundness, of our own as against those of theinfidel,
though we claim no right to persecute or be wntolerant. If the
Iaw cannot take cognizance of the fact that Christian opinions
have, ar claim, Divine sanction, it cannot, on the mere ground
of their alleged orthodoxy, deem the irreverent aspersion of
those opinions a crime ; or suppusing that the law covld so
treat it, then, upon the hypothesis I hiase mentivned, it must
equally punish any contumely of the opinions of the infidel.

This, then, is the position of the argument:—There is no
attempt to proscribe frecdum of opinion, as such ; and for the
purpose of the enjoyment of that freedom, it is agreed to be
assumed, that the opinions commonly deemed orthodox may
prove wrong, and those of the unbeliever sound. But, when
the greater license of derision and reproach is claimed, those
who refuse to concedo it, rely, though not exclusively, on the
assumption that there is sumething in the protected creed
which the State is at likerty to take notice of, as entitling it
to that protection, and that in this respect tho creed of the
infidel cannot be treated as on o level with it. Undoubtedly,
then, I am concerned to show that the sanctions of Christianity
are matters which the State, 7. e. the nation at large, may, for
some purposes of police, inform itself of, without unduly in-
fringing on wkat all allow to be the just liberty of opinion,
and, therefore, of infidelity.

I shall desire to consider this question in 2 manner and on
grounds strictly logieal, without calling in aid matters of fecl-
ing and sentimen’ which, however legitimate, and even neces-
sary in a Christian view, apponents could not be expected to
share in.

Now one thing, at all events, it may be expected the objector
to our laws against blasphemy will concede:~—~Tho questions
involved in religion may be of eternal moment.  His own pro+
position is, that we can nerer be sure of our epinion beinga
sound opivion, or another’s a false one. Me says, that we
cannot call any proposition certain, becauso we are not the
Jjudges of certainty. Mo says that creeds fluctuate, and that
we find an improvement in the character of successive creeds.
Now, this being his own view of opinions generally, he will
admit that the Christinn aay be right, when he declares that
religion i3 of eternal moment, and that Christiapity furnishes
the meauns of knowing what are the obligations, what the perils,
and what the rewards of raligion.

It is therefore, a fact, which no license of opinion can dis-
semble, that 2 most serious, indeed, an awful choice, is pre-
gented when the rival apinions ave Christianity on the one
band, and infidelity on the other. 'To say that this is a case
merely of opinion against opinion is deceptive. Granted, for
the purpose of argument, that cither may be true 3ot there is
this differcnce—the one offers nothing, entails nothing, in, slves
no risk of losiny anything: it is a simple negation, and pro-
sents a mere blank :—the other waras, promises, and holds out
consequences of nerer-ending importance to overy ono to whom
the choice i3 tendered.

Now, does it not flow from this, that the treatment which
the mass of opinion ought to receive, must be such as is suita-
ble to the more complicated, as well as to the simplest, of the
two sets of opinions—in other words, ought to be measured by
tho conditions of that opinion which involves responsibility,—

.

which professes to involve loss, deprivation, perdition ; and not
merely of that which claims to produce no sanctions, and en-
tail no consequences.

The two sets of opinions, in other words, exist under alto-
gether different conditions. ‘Lhers is an atmosphere in which
the ono set of opinions could not live even as gpinions, which,
nevertheless, would be quite compatible with the vitality of
the other set of opinions. Ileverence is essential to the one,
but it is altogether indifferent to tho other. What, then, does
the very liberty of opinion itself require, on which the objector
prides himself? It requires that these several rival opinions
should be allowed to exist under conditions suitable to each.
It is not equality, not liberty, todeny to the more complicated
opinion any other range of existence or of action thaun that
which suffices for the bulder one.

Thig beiog so, the State rightly enough, ia called upon to
take notice of each ofthese rival sentiments, and to allow them
due play. It learns, therefure, the nature of each oF'mion, and
the sanctions which it claims fur itself. It is called upon to
take care not to interfere unnecessarily with the propagation
or action of either set of opinions. It agrees to do this, It sees
the tremendous seriousness in particular of the Christian opin-
ion, according to its own description of itself. It at once
acknowledges that, seeing what Christian opinions are, both
tho ordinary liberty of opinion, and the very nature of those
opinions in themselves, require that they sbuuld enjoy a reve-
rent medium of communication with the public. It acknow-
ledges that trreverence conflicts with what is of their very
essenco and is fatal to their free action as opinions.

But the State has a more special duty even than this. The
great bulk of the community are in a condition which entitles
them to profection on the part of the State. Tho great mass
aro composed of tho youny, the ignorant, and the poor. To-
wards these classes, the position of the State is this:—I¢ is
bound to take care that those opinions, between which thay
are to choose, shall come to them, or have the means of reach-
ing them, in their true character, without any illicit interfer-
ence or poisonous adulteration. Especially must this be so
with regard to that particular set of opinions which are alleg-
ed to carry in their train eternal consequences of good or evil.
Shall these be prevented from findiog aceess to the poor, the
ignorant, and the young, in their truo garb, and with the
freedom and purity which their own nature requires ?

Now, how is it consistent with the fair and free action of
religious opinions upon those who are unprotected, and not of
sufficient intellectual or social strength to cast off all illicit in-
fluences, to allow those religious opinions to be publicly ridi-
culed and held up to scorn? Where is the liberty of opinion ?
where the fairness? where the equality ? if unbridled irrever-
enco stalks abroad to bias and prejudice aud intimidate the
weak and tho unweary. Irreverence and contempt, be it
observed, involve not merely an improper prejudice against
Christian opinions, but poison the very atmosphere of those
opinions. ‘T'he spirit of ridicule is itself destructive of the very
conditions under which alonoreligiousopinions can live merely
as opinions. Christianity and irreverence are absolutely in-
compatible. And yet, irrevorence cannot pretend to be an
opinion. It cannot shelter itself under a claim to be treated,
itself, as an independent opinion.

Perhaps fo this it may be answered, that persons need not
be affected by the ridicule or the scofing unless they like, and

! that there is no harm in leaving them to fecl and do as they

like in this vespect.  But to this again I answer, that the com~
mon mass of the people are not those who know and under-
stand all that can bo said on both sides. It cannot bo expected
that they should do go. The common mass are the weak and
the unprotected, and no state of tho world can te anticipated,
in which people generally shall be able to ercct a barrier jfor
themselves against irreverent influences, by first critically ex-
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amining all that has beea written and said fur and againsé the
Christian faith.

I contend, tiien, that since Christianity may be true (which
is all that I ask the infidel to allow) ; that since, it true, its
behests are of everlasting moment to every one; that since,
irreverence and ridicule are conditions inconsistent with the
very nature of Christian opinions, and incompatible with their
Jjust action as opinions, it is the right and the duty of the State,
not by infringing upon liberty of opinion, but on the contrary,
in pursuance of it, and for securing it, to punish the licentious
scoffer, and declare blasphemy a crime.

Let me, in conclusion of this view of the question, remind
you of the touching language of Lord Erskine in Williams’
case. Speakingof the blasphemous publication, * Paine’s Age
of Reason,” he says,—* It strikes at the best, and sometimes,
alas! the only refuge and consolation amidst the troubles and
aflictions of the world. The poor and humble, whom it affects

to pity, may be stabbed to the heart by it. They have more!

occasion for firm hopes beyond the grave than the rich and
frosperous, who have other comforts to render life delightful.

can conceive a distressed, but virtuous man surrounded by
his children Jooking up to him for bread, when he has none to
give them ; sinking under the last day’s laboar, and unequal
to the next; yet still (supported by confidence in the hour
when all tears shall be wiped from the eyes of affiiction) bear-
ing the burden laid upon him by a mysterious Providence
which he adores, and unticipntiniwith exultation, the revealed
promises of his Creator, when be shall be greater than the
greatest, and happier than the happiest of maukind. What a
change in such a mind might be wrought by such a merciless
publication !’

Another consideration which more properly belongs to this

line of argument, than to the succeeding one, though perhaps'

in strictness to neither, arises from the particular circumstance
that the great majority of people in this country profess the
Christianreligion. Asindividuals, they being Christiaus, can-
not but acknowledge the duty of holding in veneration God
and the Bible. Now, the question which I would ask is,

whether they are released from this obligation because they!

have aggregated themselves into a state—because they are 8
corporation, and not units? It is, of course, conceded, that all
themembers of the corporation are not Christinns by profession;
and those I need hardly say, who are not such, we do not
address in this argument. Further still, I admit that, if it
were o question of prokibiling or enforcing opinions, then
against those rejecting them we could make no use of the fact
that the majority are Christiang, But, persecution and in-
tolerance, which aro no weapons of Christianity, being out of
the case, what answer is there to the suggestion that the same
duty rests upon the aggregate of Christians which is acknow-
ledged to bind them individually? How can theirassociation
in the same community with unbelievers exonerate them from
performing the duty which restsupon themselves as Christians,
and the performauce of which, by the hypothesis, involves no
breach of the just liberty of the dissentients. Xlow can the
mass who accept the Divine injunction, * at the name of Jesus
every knee shall bow,” allow a public and (whut they must
admit to be) a profane desecration of that name to go unre-
buked, and that too under the tacit sanction of their own laws,
mevely because there are some allicd with them in the State
who disarow the Christian injunction, but whase liberty of
opinion is not infringed by enfurciog it?

Let me now proceed to those considerations which aro of a,

——rm—

I shall here assume (what no doubt las been denied) that
some opinions may be treated as necessary to civilization ; and
that as regards the State, so long as there is no persecution,
the usefulness or expediency of particular opinions, and not
their truth merely, may be taken into consideration. Itcanuot
be necessary when a given emergency presents itself, and the
State must, in that emergency, act one way or tho other, that
the Stato should know, with infallible certainty, that its opin-
ions on the abstract question are right., But then it is said,
when we claim to look at expediency or usefulness, thut even
the usefulness of an opinion s itself matter of opinion! What
then? Is the State to stand still, and do nothing, in all matters
that can be demed matlers of opinion, because the truth or use-
 fulness of the opinion may be debated? It would be idle to
, treat such a contention as entitled tu any serious attention,
were it not that such a notion geems tu Lo countenanced by
recent writers of great ability.

Now, what I am contending for is, that the state may adopt
j and act upon the opinion that Atheism is publicly and nation-
 ally pernicious—that when Atheism assumesthe form of blas-
; phemy it may be punished—and that, so to treat it, involves no
| violation of true liberty of opinion. The answer is, that }he
, nation, i.e., the majority, cannot, without assuming infallibility,
| be sure that Atheism is not right. Supposing this to be granted,
| is it meant that, until the certainty is obtained, all practical
interests affected by the question aro to be left to take care of
| themselves? Is history, is experience, is example, td be dis-
y regarded, 8o far as it warns us against infidelity ? Is Govern-
| meat to fall to pieces—the fabric of sociesy to totter—so far
; as they have been reared and bailt up of Christian materials,
because as yct there is no one and no Government that can
oracularly assume infallibility ?

Now, this dile.ama is expressly stated hy Mr. Mill in his
. book on Liberty, and it is worth while to notice how explicitly
he puts it. I claim the full benefit of the objection as he him-
self supposes it. .
After arguing that all opinions are equally liable to therisk
of error, he supposes som: . to object thus:— e
** There is no greater assumption of infallibility in forbidding
| the propagation of error than in any other thing which is done
i by public authority, on its own judgment and respousibility.
Judgment is given to men that they may use it. Because it
| may be used erroncously, are men to be told that they ought
ynot to use itat all? To prohibit what they think pernicious
{ is not claiming exemption from error, but fulfilling the duty
yincumbent on them, although fallible, of acting on their con-
, scientious conviction. If we were never to act on our opinions
| because those opinions may be wrong, we should leave all our
{ interests uncared for, and sll our duties unperformed. An
y objection which applics to all conduct can be no valid objection
, to any conduct in particular. Itis the duty of Governmente,
and of individuals to form the truest opinions they can; to
(form them carefully, and never impose them upon others
j utless they are quite sure of being right. But when they are
, sure (such reasoners may say) it is not conscientivusiess but
y cowardice to shrink from acting on their opinions, and allow
{ doctrines which they hopestly think dangerovs to the welfare
, of mankind, eitber in this life or in another, to be scattered
abroad without restraint, Because other peuple, in less en-
1 lightened times, have persecuted opinions now believed to be
| true, let us take care, it may be said, not to make the same
mistake ; but governments and nations have made mistakes
in other things, which are not denied to be fit subjects for the
cxercise of authority : they have laid on Lad taxes ; made un-

mixed character, and represent worldly rather than religious | unjust wars, Ought we therefure, to lay on no taxes, and
interests ; sccular rather than reliyious cunsiderativns, Is the, under whatever provocation, make no wars? Men and govern-
State entitled to repress Llaspliemy upon the basis of'a furegone , ments must act to the best of their ability. There is no such
conclusion, that atheism or infidelity is publicly pernicious, , thing as absolute certainty, Lut there is assurance sufficient for

apart from any consideration of the precise nature of Clris-
tianity ? 1

the purposes of human life. We may, and must, sssume our
opinion to Le true fur the guidance of our own conduct; and it

-
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is aesuming no more when we forbid bad men to pervert society
by the propagation of opinions which we regard as false and
pernicious.” : i : : )
One would have hoped the difficulty, being thus candidly
noticed, Would have received a full and satisfactory solution,
For myself, however, I must declare that, having carefully

examined the baok several times, with the anxious desire to
learn what is the ex

3 : planation of the difficulty which Mr.
Mill would give, I have been quite unable to find any answer
whatever to the cbje

ction, either in form or substance, in any
part of the book.
Let me, then, shortly state the general grounds on which the
law, as I conce

¥, | ive, may claim to punish those who revile
religion, apart from any consideration of the special character

of our religion, and even though those grounds form but
matters of opinion :<— .

1. The whole existing fabric of the constitution and Govern-
ment in this country isidentified with religion ; and to hold up
religion to scorn’is to attempt utidermining the foundations of
the constitution and the Government. The morarch, on his
accession swears to maintain the Christian religion; and, asit
has been well said, * the whole judicial fabric, from the King’s
sovereign authority to the lowest office of magistracy, has no
other foundation than the oath that has been taken. The whole
18 built, both in form and substance, upon the same oath of
every one of its ministers to do justice as God shall help them
hereafter. What God? and what hereafter "’

2. The standard of morality in this country is'the Christian
standard, The Bibleis the highest sanction of cur morals, and
Christ the great Teacher of them. True, this is not so in the
estimation of unbelievers ; but the question nevertheless still
presents itself, what has hitherto been the basis of those rules
of right and Wrong which, s s civilised peoplé, we lisve hereto-
fore recognised in our social'and couy
be that, a8 matter of fact, with the national Christian example
before them, infidels, in ordinary life, conduct themselves mor-
ally as Christians are accustomed to do. But does this neces-
sarily show that the standard morality would be preserved to
us if there were merely an atheistical basis? This point has
been so foreibly put by one of the controversialists, whom Mr.
Buckle’s attacghas brought forward, that I shall only ron the
risk of enfeebling the argument by giving it in any other
words than his own :— B -

“ But it by no means follows that, beciuse they or any other
individuals are not often directly affected by the standing‘sanc-
tions of morality and religion, those sanctious can be safely dis-
pensed with ; or that, becatisein them Atheisin is, in the exist-
ing state of society generally, consistent with morality, and
even with a sort of philanthrophy, it is not essentially immoral
and destructive of all that is valuable in life. The truth is,
the good qualities which, in a certain state of society, are con-
sistent with Atheism, owe not only their force, but their very
existence to religion. After a nation has lived for many cen-
turies under the influence of Christian modes of feeling, the
standard of morality in ordinary men, who are almost gnnr'ely
the creatures of habis, is so high, that they fancy that it exists
in virtue of eternal self-evident principles, which would be ac-
knowledged by all mankind as soon as they were understood,
and not in virtue of a long course of external influences, which,
in the lapse of centuries, have moulded not only the modes of
thought and feeling, but the very language and principles of
thought of the nations, which have been exposed to them. Itis
idle for any man in the present day to try to separate himeelf
from Christisnity, and to say,—** Though I am not a Christian,
I think so and s0.” In faet, he is s Christian in many respects,
and he cannot cease to be one, however much he may ,:nsh it.
He might just as well try to cease to be sn Englishman.” ~ And
again :—* If atheistic habits of mind were ever to become so
general as to model thought and language, and to cease to be
remarkable from their peculiarity, what sort of society should
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we have? Would people in ﬁ:.neml continue to be amiable,
self:denying, and philanthrophic, or would they not aet on the
principle of eating and drinking, for to-morrow we die?”

3. Viewing the position of religion historically, whether as
regards our own country or others, is not the State warranted
in protecting religion from insult? .Ilas n(zt civilisation liere
grown and prospered hand in hand with the bh}'lsuan religion?
nay, rather under the shelter of it? Not relying, however, on
affirmative experience alone, let as advert to the fatal example
which negatively history likewise furnishes. If we wish to
learn the fate of a country of scientific morals, but without re-
ligion, let us turn to Chinal It has been well said, that in all
the world there is8 no more terrible or instructive exa}nPle of
the practical results of looking upon mén as mere passing sha-
dows, who have no superior and no hereafier.

.. 4, Is it not clear, that as matter of public decency, blasphemy -
is rightly declared crimina} ? not the feelings of the mass
of the people constitute a definite class of rlerests which may
give the State jurisdiction when open blasphemy offends those

feelings? The bulk of the nation consists of professed Chris-

tians. Their feelings as such, when no persecution of unbe-
lievers is involved, constitute rights, which the infidel may be
held bound to respect, without at all infringing upon his res-
sonable liberty. The conduet of the man who asperses religion
affects a definite interest of all those to whom the religion is
dear ; and it cannot be shown to be justifiable as a fair exercise
of his own religious liberty. Conceive the disgrace, the confu-
sion, and the chaos, if every sireet furnisbed its carricature of
the ge‘tsons and events that make up the Christian history and
oreed ! :

Lastly. There is no injuetice in punishing the blasphemer
in respect of his offence being one of words mesely, and in-
yolving no physical viclence and no external inteference with

e.property or sctions of others. Is theranota whole olass of
offences which, time out of mind, &o to say, have been punish-

able by our English law, that, nevertheless, comprise no breach
of the peace, and no physical or overt interference with others ?
In what sense is blasphemy a mere matter of opinion,—mere
conduct affecting a man’s self only,—~which is not equally true
of such offences ag the following ?—Publishing obscene prints ?
using obscene language ; speaking in contempt of the. sover-
eign ; gaming, perjury, and Sabbath-breaking, or some in-
stances of it? . e S

. I am, indeed, aware that onr laws against some even of these
offences have incurred the censure of recent writers on liberty.
But 1 nm well content if the law against blasphemy stands no
more in need of defence than these other laws that I have
mentioned.

We have now been occupied in considering the mode in
which, in a free country, indecent or unfair attacks on
Christianity may be dealt with by the law. Let us hope that,
painful and repulsive as the investigation, in some respects,
mast have been, it may have served to remind some of us of the
eloquent declaration of Lord Erskine in his speech on the ;in'o-
secution of Williams for blasphemy.. Speaking of Christianity,
he says,—*It is at this moment, the great consolstion of a
life, which, as a shadow, passes sway ; and, withoutit, 1 should
consider my long course of health and . rity (too long
perhaps, and foo uninterrupted to be: for any man), only
as the dust which the wind scattors, and ratlier 8s & snare than
a blessing ” S g )

The Lord Chancellor observed that whilé he agreed with a

eat deal he did not agree with sverything which had failen

rom thie learned reader.  Theré dould be no doubt that it was

& very gruve offence to apesk mmful;y or in terms of ridicule
he hoped it would ever

or insnlt "of the Christian religion an

continue to be one punishable by the law of England ; but
the views of Mr. Lewis went further for he would direct the
powers of the State to the prosecution, not only of Paine, but
also against men like Gibbon and Hume ; but, a8 had been the
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case with himself at the time ho held the office of Attorney-
General, the law officers of the Crown had to consider not only
the charaoter of tho offence, but also whether it was prudent
to prosccute it.

Mr. J. G. Phillimore, Q.C., characterised the arguments of
Mr. Lewis as being those most frequently used in the cause of
error, for, pushed to their le;ii‘timato conclusion, thoy would
Jjustify the rovocation of the Edict of Nantes. The doctrine
* parens patriz,”’ as acted upon by the Court of Chancery, was
a gross usurpation; and with regard to the Shelley case,
although he would not select him as the tutor of his children,
the very last person he would select to fill that office was Lord
Eldon himself. IIe thought Christianity ought to spurn being
defeuded by weapons wﬁich were taken from the armory of
error.

The Hon. Baron Bramwell complained that Mr. Lowis had
made uso of negative terms, such ag infidelity and heresy, which
were correlative of something positive, which he had omitted
to define. What he considered truth and orthodoxy would in
Constantinople bo held as blasphemy, which the state was
under an obligation to repress and punish. For his own
part he would, a8 a general principle, severely punish any
one who would indulge in indecent or ribald attacks upon the
religion of any sect, no matter how few might be its members.

Mr. T. Chambers, the Common Serjeant, observed, thet Mr.
Lewis’s views were misunderstood, and, instead of being at va-
riancoe with those expressed by the learned Barou, wero 1denti_
cal with them,

The Altorney-General, in moving the adjournment of the dis-
cussion, said that Mr. Lowis did not intend to give his paper
a geaeral application, but confined it to the law of England.
With regard to mattersof religion, tne duties of the State were
of a completely nogative character, as it could neither teach re-
ligion nor cnforce morality. With regard to the Toleration
Act, it was inapplicable in practice, and assuch had fallen into
desuetude, for it related only to those who had been educated
in the Christian religion, a limitation which rendered it a
nullity in practice. With regard to the interferenco of the
Court of Chancery in the case of Shelley’s children, there was
a great deal of misunderstanding. It was not because their
father was an unbeliever in Christianity, but because he
violated and refused to acknowledge the ordinury usages of
morality.

‘I'he motion having been agreed to, the thanks of thesociety
were, on the motion of Baron Bramwell, seconded by Vice-
Chancellor Stuart, voted to the Lord-Chancellor, for his kind-

ness in attending, and the proceedings terminated.
g et Y A NTTX

.

DIVISION COURTS.
CORRESPONDENCE.

Norrork Co., February 16th, 1860.
Yo the Editors of the Law Journal.

I find that the several Division Court Clerks in this County,
differ with me on what I construe to be very plia. And I
thought, perhaps your opinion might set them or me right.

I maintain, according to the wording and intention of the
Act, that it does not require the plaintiff, in suing, to furnish
his account in duplicate, although it is customary to do so,
and the custom is established upon the impression that the
law reguires it. I really connot see how there can be two
opinions on the subject.” The 35th section of the Division
Court Act says, * Tho plaintiff or defendant, respectively, shall
furnish the Clerk with the particulars of the plaintiff’s claim,
or demand. And the clerk shall annex the plaintiff’s particu-
lars to the summons, and ke shall furnisk copies thereof”” ‘Chen
again, what is meaut by the 74th section, which says, ¢ The
plaintiff shall entor with the Clerk, a copy, and if necessary,
copies of his account, claim, or demend?” Now I cannot
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imagine any case wherein it would be necessary to furnish
copies; except it means whoro two or moro porsons are joined
in one action. Furthermore, in the tariff of fees for Clerks,
they are allowed ten, fifteen, and tweaty cents, in proportion
to the amount, for furnishing particulars of demand or sot-off,
There is nothing, so far, that goes to show that in any case,
claims or set-offs are to be furnished in duplicate.
Yours &e.,
A Drvision Cocrr CLERK.

PVe quite coincido in the opinion above expresséd by our
valued correspondent. It is the duty of the Clerk to furnish
a plurality of copies when required.—Ebs. L. J

Kincstoy, January 30th, 1860.
Tb the Edilors of the Law Journal.

GEeNTLENEN,—I send a statement of procecdings had in the
First Division Court, in the United Counties of Frontenac,
Leonox, and Addington, under the authority of the ¢ Olst
clause,” during 12 months endiag 6th October, 1859.

You will perceive that the amount collected, is nearly 25
per cent. of the total amount claimed; that the amount of
suits “ settled by parties” or * withdrawn,” is about 39 per
cent. of the total amount claimed; and that the amount of suits
“remaining unpaid,” is about 36 per cent. of the total amount
claimed. From this it may be interred, that between 50 and
60 per cent. of the amount sought to be recovered, has been
rendered available to the plaintiffs. There is little doubt that
75 per cent. of the amount of suits marked, ** Settled between
the parties, &ec.,”” hasbeen paid or secured in some other way.

I have ascertained from the Jailer, that the number of per-
sons committed to Jail under the 91st clause, from the several
Division Courts of the United Counties cf Frontenac, Lennox,
and Addington, during the year 1859, was 13. Number of
days in Jail, 155 ; average for each prisoner, about 12 days.

‘rom these facts and figures, it will be manifest that the
Jaw, as it stands, is o beneficial one, au murrifully adminis-
tered in these Counties. Were it not for . *¢ existence of such
a law, not a cent of the money above menu ned, would I be-
lieve, have ever beer paid. I also believe that a considerable
portion of the proceeds of Division Court suits, now paid with-
out recourse being had to the ““91st clause,” would be with-
held, were it not that the parties koow that there is a suro
method of enforcing paymont.

I am also of opinion, in common rith every person with
whom I have had an opportunity of conversing on the subject,
that if the “9lstclause” bo rescinded, the officiency of the
Division Courts will be much impatred, and that any benefits
which may accrue to individuals in consequonce of their being
exempted from the payment of their just debts, will be more
than counterbalanced by the injury which will, in such cases,
be inflicted on the public.

Respeotfully yours,
A. BoRROWES,

Clerk: of 1st D. C., F. L. & A,

Memoranda of proceedings had in the First Division Court, Fron-
tenac, Lennoz, and Addington, under authority of 91st clause Divi-
sion Court Act of Upper Canada, from Gth October, 1858, to 6tk
October, 1859—1 year.’

No. c.
1. Number of Judgment Summonses issued..... 144 ... S
2. Amount sought to be recovered. cocveereeennne - 5,110 07
3. Number of Orders of Commitment made..... 64 ...
4. Number of Warrants of Commitment issued. 57 ...
6. Numter of persons committed.. T
6. Number of days in Jaili.eecceceireenneane 96 ..
7. Average for each prisoncr, days, about...... 14 ..
8. Amount of money paid to Clerk...ccceeeecvunes . 1,225 24
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9. Collective amount of Judgmeut suits in
which proceedings were ¢ stayed by plain-
tiffs,” or which were ¢ settled between the
parties,” or in which no farther action
was taken in consequence of want of orders

from plaintiffy,.eecemeccesanens venussrns ceseenas o 1,997 67
10. Amount of Judgment suits in which the .
meney remaing UBPsid. . ceieieerieenas vesens ... 1,887 16

{One grain of testimony such as the above, is worth more
than all the political clap-trap of & session. 'The evide-ce in
support of the 91st clause, is not ooly satisfactory, but wnimost
universal. T'he measure itself is a wise one, and if properly
administered, o beneficial one. It is a Zilel upon the County
Judges of Upper Canada, to say that it is not so administered.
Facts are “stubborn chieis.” In support of the 9lst cluse, it
is unnecessary to do more than refer to the facts monthly dis-
closed in tho Law Journal, by the publication of letters, such
xll_ls «tlhf above, from intellizent Division Court Clerks.—Ebs.

TO CORRESPONDENTS.

Wo have carefully perused the long statement of grievance
furnished to us by Mr. Marcus Guon. .

It does not seem to us, that he suffered injustica in the case
determined against him. We, howaver, kuow nothing of the
facts, beyond what his statement affords. e appears to have
given the note of Parks to I & S. Gordon, in satisfaction of
80 mauch of their demand against bim as amounted thereto.
‘This, however, is most positively denied by affidavit. Cwing
to the conflict about facts, it may be that no decision other
than that given, could be rendered. ) .

If not given in satisfaction, the note should, instead of being
retained by I. and S. Gordon for more than a year, have
Dbeen returned by them to Mr. Marcus Gunn, in order that he
might have endeavored to make something out of the maker,
while in good circumstances. . .

As a rule, the assignee of a chose in action, cannot sue o
his own name. Some County Judges, however, weo believe
have created many exceptions to this rule, and probably the
County Judge who trieg this case, saw fit to make it an ex-
ception to the general rule. . .

The statement, besides being too long, is not of sufficient
general joterest for publication in the Law Journal. 1t will
be returned upon application to the Editors within one month,
otherwise destroyed.

U A G I R A S S S RS

U. C. REPORTS.
QUEEN’S BENCII.

Reported by CartsTorueRr Romixsox, Esq., Barrier-o! Zaw.

In 7ur Marrer or WessTer aNo ThHeE ReGiSTRAR oF THE
Couxty oF Braxt.

Regqistrar—Right (o inspection of his Books.

A registrar is not obliged to place his books and indoxes In the hands of any per-
son duiﬁi)axl: to make a scarch, but may do so lu his discretion, and on his own
responslbility.

In this case ono W. desired to ascortain the judgments reerded agninst Y, and
tho registrar gave him the numbers of certain judgments, Whith he eald were
all that related to Y., and offered to show him the corresponding certificates, but
rofused to allow him to juspect the fadex or the reglstry book of judgments.

Held, that ho was justified fa such a refusal.

[ T. 22 Vie.)

E. B. Woods obtained a rule upon the defendant, upon the ap-
plication of George Thomas Webster, to shew causo why a man-
damus should not igsue, commanding him to allow the said Web-
ster, or any other person, upon request and tender of the legal fees,
to have inspection of the separate books and alphabetical index in
the registry office of tho county of Braat, in which are entered all
certificates of judgments rogistered in the said county against one

Yardington, or ngainst any other person or persons sgainst whom
it may bo desired to search for judgments in the gaid offico; and
to have inspection, and tako copies, if required, of all such certi-
ficates of judgment found entered or referred to in the said sep-
arate book or alphabetical index, end generally to have inspec-
tion of all the public books and records in the said registry oflico
in which are any certificates, memorinls, or entries atfeoting the
lands of tho said Henry Yardington, or any other person or per-
sons in the said county, at all praper hours of the day, and upon
tender of the lnwful fees thureof ; or that such order should be made
as the justico of the case requires; and why tho said registrar
should not pay tho costs of the application.

This rule was granted upon affidavit mado by the said Webster,
in which e sawore that he had occasion, o, &c., as clerk to an at-
torney, to search in the registry office of tho county of Brant for
judgments entered there against Henry Yardingtou, or his lrnds,
&c. : that he informed Mr. Shenstone, the registrar, of his object,
aund requested to be allowed to examine the separate book, and al-
phirbetieal index referred to in the statute 18 & 14 Vie,, ch. 63,
sec. 9, and also to Lo allowed to seo and examipe the original cer-
tificates of judgments brought to him for registration for threo
years next preceding the 20th April, for the purpose of ascertain-
ing which of them, if any, operated as a charge upon or affected
the lands of the said Yardington in that county : that he offered to
pay the registrax the proper fees, in connexion with the said search,
and offered him a sura more than sufficicut : that the registrar
refused to allow him to search, or inspect, or examine the alpha-
betical index and separate book, or to searcl, or inspect, or ex-
amine the certificates of judgments, or any ot' them, further than
that, having referred to a book fur certain numbers, he gave to tho
depooent a paper on which certain numbers wero written, and
brought to him o number of certificates of judgments registered in
the office against Yardington, and that he might examine the cer-
tificates corresponding with the numbers; but that be would not
allow the deponent, in o search against Yardington, to examine or
look at any other certificates than those he had marked on the
paper, or under any circumstances to examine or look at the sgid
separate book and alphabetical index : that he, Webster, declined
to make the search on those terms.

He swore that he had several times before been refused by the
registrar the permission which he desivred on this occasion, on the
ground that the deponent had only the right to sco such certifi-
cates of judgments as in the opinion of the registrar related to the
person or his lands respecting whom Jie might at that time bo
searching. s

M. C. Cameron shewed cause.

Rozixsoy, C. J., delivered the judgment of the court.

We do not think it necessary or that it would be proper for us to
grant 2 mandamus upon this application. The applicant was not
able to refer us to any judicial decision or other authority shewing
it to be the duty of the registrar to comply with what he desires to
enforce, and certainly there is nothing in the statutes creating or
regulating the office of registrar that either makes it the duty of
the registrar to do what has been insisted upon in this instance, or
that would esxonerate him from blame in complying with such a
claim, if in any case an injurious usec should be made of the per-
misgsion granted.

The books, indexes, and other documents in the office of the reg-
istrar, are all in his keeping, not merely for the convenience of
parties, but for the safety of the community, who are interested in
their being preserved unaltered and unmutilate

We cannot act upon the presumption that cLe registrar is so
careless or incompetent that his search into his index and books,
and bis certificate showing the result of his search, cannot be
relied on, and that it is on that account necessary that all persons
should be allowed by law to demaud to have all or any of the books
or documents placed in their own hands, that they may search end
and make extracts or copies for themsclves. It was candidly ac-
knowledged, as regarded Mr. Shenstone, the registrar who is the
object of this application, that heisan upright, pains-taking officer,
and one who fulfits his dutics zealously, and if any thing with more
than ordinary care, though he may occasiovally in & multitude of
gearches have passed over a name in an index 3 but were the fact
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otherwiso, we could take no peculiar courss with regard to him | that a leaf or moroe of an index, or the index itself, should isap-
individually, which we could not be required as a matter of right | pear, or any document be altered or mutilated, it would be littlo
to adopt Wwith respect to all othebs, { satisfaction to the pablic that the registrar should bo enabled to

We liavo no dvubt ihat whenever any person conducting himself | say that these docnmeats had been freely and unavoidably put nto
respectfully desires to make a search iuto the state of any particu- | the hands of any aund every body by tho order of tius court, though
lar title, or into tho registrativn of judgments, in order to sce ¢ that would certainly go far towards rehieving the officer from all
whether any certain individual has ene or more yudgiaents regis- | blame. Tho registrar may put his index or other books into tho
tored against him, the r ~istrar would, frum cuurtsey, and as o | hands of others to mako a search, 1nstead of searching bunself, but
general rule, willingly all  tho person interested in the search to | he docs that in his discretion, ane upon his responsibility. 1f he
run his eye over the index with him, in order to give greater assur- | were commanded to do 1t treely whenever asked, he must bo taken
ance that no entry respecting the party in questivn shall escapeat- | to have no discretion in the matter, and would be relhieved from
tention, but that would be unly when the registrar sees the object | responsibility, and unabie to answer for the security of his books
to blo the singlo ono of making the specific search moro satisfac- | and papera.
torily.

Wo can easily suppoce there might be cases where it would
neither be safe as regards the public, who have the utmost interest
in the careful preservation of the books and documents in the reg-
istry offices, nor fair towards the registrar himself, that he should
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Rule digcharged, with costs

Reowa v. McCommcr.

bo compelled to throw his indexes and bocks and ceruficates before
any onc who might choose to come in and ask for them; and at
all events, if the legislaturo would really approve of such a method
of dealing with these important public books and documents, they
maust, so far as our opinion is concerned, give us plain ¢vidence by |
some statute hat that is what they do intend and desire. In the
acts which they have passed we see no evidence of soch au inten-
tion, but the contrary. In the first registry act, 35 Geo. 111, ch.
5. sec. 8, the provision is, that every such registrar or his deputy
< shall make searches,” &c., not that he shall place his books, &e.,
in the hands of whoever calls for them, and let them search for
themselves

So the 9th clause gives to the registrar a fee for ¢ every search
in the office,”” which wo take to mean searches made by himself
respecting some certain person or parcel of }and about whom or
or which he is requested to make a search, and perbaps to finish a |
certificate. The existing registry act @ Vic., ch. 34, secs. 16 &
16, is to the same effect.

The 16 Vic., ch. 187, sec. 8, shews what fees the registrar is,
entitled to, and for what services, and we need hardly say that
while fees are ailowed to him, with a proper limitation as to amount, l
for all searches, there is no fee assigned to him for standing by
and watching his hooks and papers while others are searching. |

If tho present applicant can demand as a right to go into the |
office, and have the registrar’s books and documents placed before
him, every one else must have the same right, and how the public
business could be conducted with conveaence and despateh, nnd |
the safety of the documents secured undur suck a system, st s not
easy to understand.

Wasie iands—Efect &pxmﬂm as against the Crown—Nullum Tonpus Act, 9
0. 11T ch, 16—Foin{ au Fele Island.

The Nullus Tempus Act,9 Geo. 3, ch.16, is in force iu this pruvince, but 1t does not
apply to tho unsurveyed wasto lauds of the Crown.

Point au Pele Island, in Lake Erle, and forming by law part of the township of
Mersea, bad been occupled by defandanta and those under whom they claimed,
without Interruption, since 1769. It was not shewn that the s ssion held
had been other than that of tresspassers, nor that the Crown had over takon
chargo of or received any rents from the Island, nor that it had been surveyed,
or the titlo of the Indians extinguished, and it had never been assessed or ro-
turned as assessable.

IZeld, that the Crown was not barred by such possession.

This wag an information filed by the Attorncy General for Upper
Canada to recover from tho defendants possession of the lands
known as Point au Pele Island, in the township of Mersea, in the
county of Essex, which is an Island in lake Erie, near the said
township.

The defendants pleaded not guilty, aund issue was joined thereon:
and by consent of the partics tho following case was stated for the
opinion of the court:

In the year 1789, Alexander McKee was in the actual posses-
sion and occupation of the land in question, and so remained until
his death, gome years afterwards, when he lefta will devising it to
his on Thomas McKee, who shortly afierwards died intestate,
leaving Alexander McKee his Jldest son and heir at law. On the
first of September, 1823, this Alexander McKee by decd conveyed
to William McCormick the land in question, awd all his interest
therein.

William McCormick went into possossivn and so remained until
Lis death. [He left a will devising the land by certain described

, parcels to and among his children, most of whoia were then resi-

Tt was candidly avowed in the argument that the real ubject of . Jing on the portions so devised, which had been previously allot-

this application is tv save fees for searches. If by thatis meant  ted to them by the testator. The children were as fullows . Alex-
that n persun, while ostensibly searching for judguments 1egistered | 8nder, Joba, David, Williem, Thomas, Lucinda, Elizabeth, Charles,
agninst one person, should have it in his power tv make use of the ¢ Mary, Sarah, Peregrino, and Arthur. All were then living:
opportunity for making either & gencral search, ur a general | Alexaader, John, and Charles have since died. All the children
gearch thruugh any particular levter, and so avoud paying the estab- | continued to occupy their pertions, aod those living and the repre-
lished fee for une or more other searches which it is his real olyect | Sentatives of those deceased still do so, except that Alexander and
to make, though he said nothing about them, then it appears tous David have by deed conveyed their portivas to purchasers,
that it is not unrcasonable that such a pretension should be resis-;, No grant from tho Crown has ever issued, nor has any inter-
*od. ruption or intermission in the possession or occupation of the
At the same time we must say that we do not assume that any | premises by Awcxander McEce und those claiming under im
registrar would object to give to any person conducting himself | taken place since the year 1789. Neither has the same been
properly a fair opportunity to inspect any particular entry or doc- | assessed nor returnable as assessable.
ument which is referred to in the index, and has been searched for | The question for the opnion of the court is, whether the Crown
at nis request, or an opportunity to satisfy himself that the regis- | can recover the land, or whether the possession for upwards of
trar has not accidently missed somo entry in passing through the , sixty years does not bar the Crown’s right.
the index. This, however, may be fairly entrusted to the registrar | If the court should be of opinion that the Crown should recover,
himself, and we must say we have never before heard of a com- | then judgment should be entered for the plainuff, with tho costs
plaint that persons desiring to have a search made in a vegistry | of smit. If the court should be of opinion that the Crown is bar-
office me;, with any ob]struczion. Onlcl I‘Voulddsuppz:]sa tl‘:?t 1n the | red, then judgment shall be cntered for defendant.
course of sixty years this matter would have adjusted itsclf, so that . .
the course puy;s{xed under the act, and constz‘:utly submitted to, | R4 Harrison, for the Crown.  Prince, contra.
would be generally understood.  If we were to grant a mondamus | Co. Lit. 4. 277 a; DoeWest v. Howard, 5 U.C. 0.8. 462; Elvs v.
in the terms moved, meaning it to be uscd for the purpose for | Arckbishop of York, Ilobart 322. Doe Fuzgerald v. Fann, 1 U. C.
which it was stated in the argument to be desired, we could not | Q.B. 70; 21 Jac. 1,ch. 14: 4 Wm, IV. ¢h. 1, secs. 16, 17; 9 Geo.
profess to found the command upen anything laid down in the sta- | 111., ¢b. 16; Bac Ab. * Prerogative” E. 5 p.; 14 Geo. IIL, ch.
tutes as being the duty of the registrar; and if it should happen | 83, were referred to on the argument.
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Ropixsoy, C. J.—This case brings up an important question, ,
and onc which, caunct 1 think, be yuite satisfactorily disposed ofI
without our knowing whether the Crown had ¢ver in any manoer
excrcisel any nct of ownership over Puint au Telo 1sland, and
whether it h.d been ncquired by purchase from the nboriginnl'
Indian tribe to which it bad belonged.

Our statute of limitations inregard to real property, 4 Wm. IV.
ch. 1, does not bind the Crown, nor has any legislative provision
that I am aware of been made in Upper Canads, or in Canada
since the unicn, placing any limitation upon the Crown in respect
to the time within which its title to real property must, under
any circumstances, be asserted.

At common law we have the maxim, nullum tempus cecurrit regi,
which would leave the Crown at liberty to pursue its remedy, by
action or informntion, a' any distance of time.

The British statute, 2 James L. ch. 2, never could bave affected
such o question ashere, rom the nature of the pruvisions contained
in it, for it could only be applied to actions in respect to estates
to which the Kiag bad title within sixty years before the passing
of that act.

We have only to consider the Nullum tempus Act, 9 Geo. III ch.
19, which was passed because tho operation of the statute of James
the First was spent.

That act, I have no doubt, must be held iu force here, under
our general adoption of the law of England in all matters relative
to property ond civil rights, by our statute 32 Geo. IIL, ch. 1,
although the Kingis not named in the Jast mentioned statute.

Then what should be the effect of the statute 9 Geo. I1L, oh. 16,
under the circumstances of this caso?

According to the statenent of facts placed before us, thero has
been 2u actual and uninterrupted posssssion of the whole of the
premises in question by the defendants, and those under whom
they claim title, from the year 1789 to the present time. There
is therefore no reason for considering the question as applying
only to any part or parts of tho island, and not to the whole, for
the admission is of an actual and continued occupation since 1789
of tho whole island. It is not stated whether such occupation
was held with the kaowledgo or in any maneer by tho sanction of
the Crown, or whether it was held adversely under a claim of right,
or adverscly by persons who acted in the first instance as treas-
passers, and not claiming title.

Under the statute 9 Geo. III., ch. 16; occupants do not from the
mere lapso of time acquire & title, as they might under our statute
4 Wm. IV., ch. 1, by occupying lands owned by individuals for
more thon twenty years, without payment of rent or written ac-
kuwledgment cf title. The effect of the statute 9 Geo. III. is
simply that the Crown is barred; and that will only be the case
where the possession appears to bave been adverse, and by a party
claimiog title, and not entering as a mere trespasser.

Lad, by force or virtuo of bis right or title to the land, been an-
swered the veuts, issues, or prufits of the land. ' or that the land
* Lad witlin that time been duly in charge of s Magesty, or
some of his predecessors, or shall have havo stuod insuper of record
within the space of sixty years.” It is ynly, I think, in regard to
lands of which that Light be predicated that this statute can bave
been intendzd to apply.

Nuw if in 1789, or at any time more than sixty years ago, thus
had been part of the lauds of the Cruwn from which rents and
profita lind Leen received for the Crown, or might in the ordinary
course of things been received, amd yet it had been shewn that
for sixty years no reats and profits had been in fact received, nor
the land in any way put in charge to or for the Crown, the mean-
ing of which is explained in some of the provisions of theact, then
the Crown miglt fairly have been deemed to have abandoned its
right in favour of the person who liad been left so long unmolested
in the pussessivn, thuugh cven the nature and omgin of that pos-
session would require, I think, to be mado to appear more dis-
tinctly than it dues in the case before us.

But for all that appears this island had not for sixty years been
part of the organized territory of the province, 1n which the title
of the oniginal lndian inhabitants had been extinguished, or if the
Indian titlo had been extingunished, the land may never havo been
surveyed aod laid out by the Crown with s view to granting it,
but may havo been suffered to lie like other waste lands from
which the Crown had peither derived either rents or profits, and
which can never be supposed to havo been under the actual super-
vision aund charge of its officers. As to all waste Jands so situated
I apprehend the entry of any stranger, and his continued posses-
sion for sixty years, would not, under the statute, bar the Crown,
and certainly not unless it were shewn that the Crown knew of
such occupation sixty years ago, and that it was taken adversly
to the Crown, and with the inteation of setting up a title against
the Crown. That, in my opinioun, would be the case in regard to
any tresp , or succession of tresp s, who might for sixty
years past have been oceupying lands in the remoto parts of Upper
Canads, north of our lakes; and it would make no difference if
there had been a succession of trespassers who had pretended to
convoy the land fron one to another; and if 8o, we cannot on apy
priaciple draw a distioction between lands so situated and lands
sxmxl.arly circumstanced lymg nesrer to the settled portions of the
province.

This land, it is stated in the case, has never been assessed, from
which it is reasonablo to infer that it 13 not land which hag yet
been made liable tc assessment. For anything that appears, this
may bave been regarded and treated by the Crown as Indian
land, in which the right of the natives bad not been extinguished
though it is by law s part of the townsuip of Merses as the case sta!es;
and in that case, or even if it formed par of the waste lands of the

Can it be said that this is shewn to have been tho fact in regard
to this island? The statement is, that Alexander McKee, the first
occupant, who held possession in 1789, devised the island to his
son Thomas McKee, whose heir inherited it, or claimed to do so,
and conveyed it by deed to William Mc¢Cormick in 1823. Itisnot
stated whether the devise or the deed professed to give an estate
in fee, but that I think may be fairly inferred; and it is expressly
admitted that there bas becn no intermission in the occupation
of the premises.

Supposing that the British statute 9 Geo. 11T, cb. 16, is in
force here by rerson of our adoption of the English law, as X think
I may say it has always been assumed to be, though therc seems
to have arisen no cese in which a court has been called upon to
apply it, some proof, I think, should be given in any such case
that the possession has been adverse to the Crown, and not per-
missive, and has not been o mere continued possession taken inthe
first instance by a mere intruder not asserting title. (See Doe
dem. William 1V. v Roberts, 13 M & W. 520.) I connot say that
T see in the case stated anything that would warrant us, standing
in the place of a jury, in coming to that cenclusion,

In the next place, I think that to enable us to apply the statute
9 Geo. TIL., ch 16, the case should he one in which the Crown
might in the nature of things have had it in its power to set up in
its favor one or other of the cxceptions contsined in the statute;

namely, that within the sixty years lis Majesty or bis successors

Crown, to which no tribe of Indians could pretend any claim

but which Lad never been orgamzed by the Crown, and surveye(i
and laid vut with a view to its being occupied, I do not think the
Nullum Tempus Act of 9 Geo. IIL could be properly held to apply
to it.  We could draw no distinction founded upon the proximity
to settlement or comparative remoteness, but, so far as the appli-
cation of legal principles is concerned, must look as we ehould
upon any other waste land of the Crown which had never by any
pnrt:culqr act been reduced into possession of the Crown, os lands
from wlncl_x rents or profits might be derived. To hold otherwise
would be inconsistent, I think, with the various statutes which
bave from time to time been passed for the protection of the waste
lands of the Crown, and of what are called Indian lands, frem
trespassers, The Indians could not have adopted any legal pro-
ceedings for dispossessing trespassers, either as bolding in g
corporate capacity or otherwise ; and it would seem uareasonable,

on the other hand, that the time should bo considered as running
$0 as to bar either the Crown or the Indians, whilo the meg
could not be held to be acquiescing in apy interruption cf rentg op
p.roﬁts, which it had never at any time been receiving, orina posi-
txo{x dto rc(:e;vc.b hen T 4

o not doubt, when I consider the position of this i

the southern frontier of Canads, that itpmusz have been ilﬁfn‘i’;
the government in fuct that McKee and McComicic and his famil

had held tho long possession which is adwitted. If the govem’?
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ment acquicsced in it from a knowledge that the Indians had alt
aloug intended the land to bo theirs, and for that or any other
renson have forborne for sixty yoars to assert & claim, either on
account of the Indians or for the Crown, that may be felt perhaps
by the government to givo o stiong claim to the present occupants
to be confirmed in their title, or at lcast to be left unmolested ag
they have hitherto been; but that is a consideration to be dispo-
sed of by the government, and it is evident, I think, from what is
before ug, that tho defendants are not likely to bo unjustly or
harshly dealt with. As a court of justice wo must be careful not
to distort legal principles on account of their operation ia parti-
cular cases, for whae we hold to be law in the present case we should
bo bound to apply in others, uniess there should be o differenco in
the facts such as should warrant a different declsion.

My opinion is that the Crown, upon what is stated in this case,
is entitled to & verdict.

Burys, J.—The question to be decided in this case, is whother
tho 9 Geo. IIL,, ch. 16, is to be applied to the unsurveyed public
lands of this provincé or not, acd I believe it is now for the first
timo brought up.

Tho act 14 Gvo. IIL., ch,, £2, passed five yearsnfter tho Nullum
Zempus Act, making more effectual provision for the government
of the province of Queheo, expressly provides that in all matters
of centroversy, relative to property and civil rights, resort shall
be had to the laws of Canadn as the rule for the decision of the
same ; but when the province of Quebeo wag separated into Upper
and Lower Canada, the legislature of Upper Canada, on tho 15th of
Octoher, 1792, enacted, in consequence of that provision being
manifestly aud avowedly for the accommodation of his Majesty’s
Canadian subjeots, that in futare, in all mattors of controversy
relative to property and civil rights, resort should be had to the
laws of England, as the rulo for the decision of the,same.

It appoars from the case submitted to us that the first occupa-
tion of tho island in question by those under whom the defendant
claims, took place in 1789, three years before tho Canadian Le-
gislature sltered the rule of decision.

Looking at the two statutes of Upper Canada with respect to
the public lands, 2 Vic., ch. 15, and 12 Vic., ch. 9, and others
also, I do not think the legislature contemplated the act of 9 Geo.
111, oh., 16, applicable in Upper Canada to lands for which there
had been no grant, lease, ticket, cither of location or purchase,
or letter of license of occupation. In the provisions in these acts
uo time is contemplated when the Crown would be barred trom
takiog the summary remedy provided in the two specially men-
tioned. We chould not however be pressed with that consideration,
if we saw clearly that in the case of the ursurveyed and ungranted
Jands of the Crown, the Nullum Tempus Act must be held toapply,
for we should take the legislature was only making provision for
cases in which the Crown had nat lost title.

T have no doubt we must consider the act called Nullum Tempus
Act, as part and paicel of the Iaw of this province so far as affec-
ting lands, the reverues, issues or profits of which the Crown bag
taken or received, or where the lands can be said to have been
duly in charge at some period, so that tho act would apply; but
with regard to the public waste lands vested in the Crown, I take
it they must be looked upon as at common law without being
bound by thatstatute. When I consider the 36th and 87th sections
of the Imperial act, 31 Geo. IIL ch. 81, with respect to the allot-
ment of lands of the Crown, for the support and maintenance of
& protestant clergy, and also the 43rd, 44th, and 45th sections of
the same act, with respect to the mode of granting lands, and by
what title they should be aield, I caunotdo otherwise than conclude
than that the Imperial Legislatare supposed the lauds of the
Crown at that day in Canada were not subject to be considered in
the same light with the lands of the Crown in Eogland. Again,
when the Union Act, 3 & 4 Vic., ¢b. 85, was passed, we find that
all the territorial revenue at the disposal of the Crown wassurren-
dered to the government of this province upon certain conditions.
The act 7 Wm. IV., ch. 118, to prowmide for the disposal of the
public lands, and the act 2 Vic., ch. 14, passed before the union,
and the act since that time, the 4 & 5 Vie., ch. 100, 12 Vic., ch.
81, and 16 Vic., ch. 159, all shew, I think, tho distinction between
ands whick may bo supposed to be lands of the Crown proper,
aud publio lands which belong to the government of the country,

by which I mean the unsurveyed waste lands of the Crown, and
which do not come within the menning of lands duly in charge,
or where rents, revenues, jssues or profits may have been takea.
In this case it is admitted this island hag never been assessed, nor
been returned as assessable, and it therefore cannot be considered
otherwise than &3 lands from which neither rents, issues, revenues
or profits have been derived. It is not stated in the case whether
it has ever been in charge of the Crown or not, but if it ever had
been that should be made to appear, and go iong as that is not
proved or admitted we must assumo that it nover has been. In
order to bar the Crown from the common law right helonging to it
the case shouid be brought within tho statute,

I think the Crown is entitled to judgment upon this special case.

McLeax, J., concurred.

Judgment for the Crown.

COMMON PLEAS.

Reported by E. C. Joxes, Esq., Baryister-at-Law.

Epwarp Hanver Porrer v. James Caznorn, SUERIFF OF THE
CouxTY OoF OXFORD.

Sheriff— False Relurn—Cognovil—Absconding Deblor—Ezeculs dUlachment,
Priority.

In an action agafnst a Sheriff, in the frat count of the declaration alleging a false
return, and in tho second neglect to levy. tho Shoriff, among other pleas,
Ppleaded that at the time of the delivery of the plaintifi’s execution to bim, the
plaintif’s judgment had been satlsfled, and that thers was nothicg due from
the judgment debtor to the plainti thereon.

Held, though with much doud?, to be a good defence.

Ons P, without the issue of process, on 18th April, 1857, gave a confession of
Judgment to plaiatif. On Tth May, 1858, anexecution was placed in the Sherifl’s
hands against the goods and c* attels of P, at the suit of . Under this exccu-

tion, the Sheriff salzed P*s goods and chattols. Snortly afterxards e absconded,

and on the 7thand 10th August, 1858, attachments woro placed in the Sheril’s
hands against his goods and chattels, a3 belog tho property of an absconding
dobtor. On 16th August, 1858, plalntiff delirered to tho Sheriff an execution
issued on his cognovit, upon wkich judgment had been d before P. ab-

sconded,
eld, that whilo C's. execution remalned in the Sheriff’s hands, it prevented
the applicaticn of the attach ts on tho goods, and consequently susponded
thelr operation, but that the moment plaintiff’s execution was recelved by the
8heriff, it bound tho goods in tho Sheriffs possession, subject to the satisfaction
of the prior exocutfon of C., under which ho held them.
(Af. Term, 1859.)

The first count of the declaration was for a false r¢ ;arn of nulla
bona to a writ of fi. fa. iesued by the plaintiff agai st the goods
of one Pickle, though the defendant, as sheriff, had sctually levied
on goods to the amount endorsed on the writ,

The second count complained, that though there were goods of
Pickle on which the defendant ouzht to have levied, yet ho neglec-
ted to do so, and falsely returned n.<Zla dona to the f£. fa.

The defendant pleaded; 1st, not guilty; 2nd, to the first count,
that he did not levy; 8rd, to the second count, that there were
not any goods of Pickle whereof he might have lovied; 4th, to
the decloration generally—leave and license; 6th, to the frst
couut, that at the timo of the delivery of the writ to the defendant,
the judgment had been satisfied, and that there was nothing due by
Pickle to the plaintiff thereon ; 6th, to the second count, that at
the time of the issuing of tho writ and the delivery thereof to the
defendant, the judgment had been satisfied, and that there was
nothing due by Pickle to tho plaintiff thereon.

The plaintiff took issue on all these pleas—and demurred to the
fifth and sixth, the objections resolving themselves into thig, that
it is not competent for a sheriff to set up such a defenco to an action
for false retarn.

Draper, C. J. The only cases relied upon to support the pleas
were Imray v. Magnay, 11 M. & W. 267, and Christopherson v.
Burton, 3 Exch. 160. These cases show that the sheriff may set
up as against an execution creditor, that his judgment and execu-
tion arc fraudulent as against another creditor, whose execution is
at the same time in the sheriff’s hands, and that if he has had
notice of the frand he must do so, or ho will reader himself lisble
to tho bona fide execution creditor should he return his writ nulls
bona, and satisfy the fraudulent execution.

In Remmett v. Latwrence, 15 Q. B. 1004, some doubt is thrown
upon the case of Imray v. Magnay, but thoe Court of Exchequer, in
Shattock v. Carden, 6 Ex. 725, recognize and act upen the same
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principle. These cnses are not applicable to the present question
and do not give any color to the present defence.

The question in them was ose of fraud on thoe part of one execu-
tion creditor and the exccution debtor, to delay, hinder, and defeat
nnother bona fide creditor, contrary to the statutes of Elizabeth.
Here it is simply o question, whether the sheriff shall, in excuso
of a breach ot his duty to executo o writ, bo allowed to rnigso tho
question, whether ns betweon the plaintiff and defendant in the
original action anything remains dae.

I can find no case in which this question is directly raised, but
we have heen referred to the case of Wylie v. Birch, 4 Q. B. 566,
as cstablishing, that in aun action for a falsereturnto a fi. fa. pleas
which, admitting the defendant’s breach of duty, shew that the
plaintiff has sustained no damage by theaction, are good answers
to the action. If that be a general principle, applicable to all
similar cases where the pleas shew that there was no damage, then
1 do not see how this case can bo distinguished, for, at the time of
the delivery of the writ to tho sheriff, the judgment was satisfied,
sud nothing was dae to the plaintiff by tho execution debtor. It
is difficult to sco what damage the alleged false return would
cause.

The issues, in fuct, were tried at the last assizes at Brantford,
befors Burns, J.  The plaintiff putin an exemplification of a judg-
meat against Charles Pickle, entered 18th April, 1857, for £4003
14s. 9d., upon a cognovit given without the previous issue of
process. A copy of a writ of fi. fa. gndmitted) issued by the plain-
tiff thereon on the 16th August, 1858, against the goods and chat-
tels of Pickle, directed to the defendant, received by the defen-
dant on the day it was issued, endorsed to levy £27560 with interest
from date, £8 14s. 9d. costs, 153. for this and concurrent writ and
sherifl’s fees (note—the cnsts appear by the roll to have been taxed
at £3 14s. 9d. ;) and endorsed is a return of lovy of goods to the
valuo of £25 remaining on hand for want of buyers, and no goods
ullra.

Then a paper was put in by consent, coming from defendant’s
office, bearing date on 8th QOct., 1859, which shewed that on the
7th May, 1858, the defendant received an execution against the
goods of Pickle, in favour of one Carden for £606 8s. 8d,. which,
before tho 9th of Sept., 1858, defendant had returned goods to the
value of £100 on hand, whereupon, a3 appeared later in the case,
Carden issued a ven. ex and fi. fa. for the residue received by defen~
dant, 10th Sept., 1858, and returned feci.; and up to tho 4th
August, 1858, threo other executions, amounting together to
£116, under which writs actual possession of Pickle’s goods was
taken by the defendant on the 6th August, 1858. After such pos-
session taken the defendant received two writs of attachment
against the cstate of Pickle, as an absconding debtor, one on the
Tth August, 1858, at the suit of the Commerciat Bank for £125,
the other on the 10th August, 1858, at the suit of one Moore for
£888 14s. 4d., and next on 16th August, 1858, ho reccived the
plaintiff’s execution; afterwards, and between that day and the
7th of February, 1809, he received nineteen writs of attachment
for various sums, amounting in the whole to £58936 4s. 8d.

By the sale of Pickle’s goods the sheriff realized in gross £2246
18s. 2d. The expenses of insurance, &c, £2156 16s. 2d.. The
amount of the executions prior to the plaintiff s was stated on the
learned judges notes to have been £699, leaving a balanee of
£1331 17s., which the plaintiff claimed as applicable on his writ.

The defendant gave evidence for the purpose of shewing that
plaintift”s judgment was satisfied; which the plaintiff met by
strong rebutting evidence. It ic necessary to refer to it, as the
Jjury found for the plaintiff on the fifth and sixth issues. There
was also evidence to shew that Pickle was considered in insolvent
circumstances in the spring of 1858. There was nothing to give
rise to a suspicion that the plaintiff was not a dora fide creditor of
Pickle’s. The learned judge, by consent of the parties, direcied &
general verdict for plaintiff, and £1831 17s. damages, with lease
for the defendant to move .. enter a verdict for himon the 1st, 2nd
and 3rd issues, if tho court should be of opinion that the writs of
attachment were entitied, under the circumsiances, to priority.

In Michaclmas Term DBeard obtained a rule nisi accordingly,
referring to Danid v, Fitzall, 17 U. C. Q. B. 369. Gamble v. Jarvis,

U. 8. 0. 8. 272.

Wood shewed causo referring to the C. L. P. Act, 8. 66 ; Consol.
Stat. ch. 26, s. 21, 22: Bank B. N. A.v. Jarvis, 1 U.C. Q. B. 182;
Caird v. Fuzall, 2 U. C. Prac. R. 262,

peard, in support of the rule, referred to the C. L. P. Act, 1866,
8. 49 Consol. Stat. ¢. 26, 8. 14.

Draren, C. J. —There aro some features in this case which
listinguish it from any which as yet, so far as I am aware, has
been decided in respect to the conflicting rights of creditors who
have got judgment or judgment and exccution against an abscond-
ing debtor, before his absconding; and creditors who have com-
menced suits against such debtor by writ of attachment.

1. The plaintiff’s judgment, which was on cognovit, signed with-
out any process having been first issued, was entered up long beforo
Pickle absconded, and while ke was apparently in good credit.

2. VWhen tho first of tho attacking creditors put his writ into
the defendant’s hands against the property, credit, and cffects of
Pickle, his goods had been seized, and were in the sheriff’s hands
upon scveral writs of £. fa.

3. The phintifi’s fi. fa. was received by the deferdant while
Pickle’s goods were thus in his hands; and, so far as appents,
before any proceedings were taken, if, indeed, any could be taken
under the two writs of attachment which defendant received, beforo
he received the plaintifi's £. fa.

The sections of the statutes which it appears necessary to con-
sider, are the following, which I cite from the Consolidated statutes :
chap 25, 8. 14—all the property, credit, and effects, including all
rights and shares in any association or corporation, of an abscon-
ding debtor may be attached in the same manner as they might be
seized in execution ; end the sheriff to whom any writ of attach-
mont is directed, shall forthwith take into his charge or keeping
all such property and effects, according to the exigency of tho
writ, and shall bo allowed all necessary disbursments for keeping
tho same; and he ehall immediately call to his assistance two
substantial frecholders of his county, snd with their aid ho shall
make a just and truo inventory of all the personal property, credits,
and effects, evidence of title or deut, books of account, vouchers,
and papers that he has attached ; and shall retura such inventory
signed by himself and the freeholders, together with the writ of
attachment. 19 Vic,, ¢. 43 5. 69.

Sec. 19,—~The sheriff having made an inventory and appraise-
ment on the first writ of attachment against any absconding dobtor,
shall not be required to make a new inventory and appraisement
on a subscquent writ of attachment coming into his bands; 19
Yie., ¢. 43, s- 54.

Sec. 21.—Any person who bas commenced a suit in any Court
of Record of Upper Canada —the process wherein was served or
exccuted before the serving out of a writ of attachment against
the same defendant ag an absconding debtor--may, nothwithstan-
ding the suicg out of the writ of attachmeut, proceed to judgment
and execution in his suit in the usual manner; and if he obtuins
exccution before the plaintiff in any such writ of attachment, he
shall have the full advantage of his priority of execution, in the
same manner as if the property and effects of such absconding
debtor still remained in his own hands and possession ; but if the
court or 2 judge so orders, subject to the prior satisfaction of all
ggsts of suing out and exccuting the attachment; 19 Vic, ¢. 43 8.
65.

Sec 22.—In caso it appears to the courtin which suoh prior
action has been brought, or to a judge thereof, that such judgment
is fraudulent, or that such action has been brought in collusion
with the absconding debtor, or for the fraudulent purpose of de-
feating the just claims of his other creditors, such court or judge
may, on tho application of the plaintiff on any writ of attachment,
sot aside judgment and any execution igsued thercon, or stay
proceedings thereon; 19 Vie. ¢. 43, s. 6b.

Scc. 25 enacts that if tho real and personal property, credits
and effects of any absconding debtor, attached &c. prove insuffici-
ent to satis{y the cxccutions obtained in the suit, the debtors of
tho absconding debtors may be sued to recover such debis; 19
Vic. ¢. 43. 8. 53.

Sec. 20.—When several persons sue out writs of atiachment
against an absconding debtor, the proceeds of the property and
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Cffects attached and in 26 sheriff’s hnnds shall bo ratably distri-
byted among such of the plaintiffisin such writ, as obtain judgments
8nd suo out exccution upon the same in proportion to the amount
Sctualiy due upon such judgments; and the court or a judge may
dolny tho distribution, in order tc give rcasonable time for the
obluining of judgment against such absconding debtor; 19 Vic. c.
48, s. 067.

Ch. 22, s. 236—~Final judgment upon n cognovle actionem, or
warrant of attotney to confess judgmont, given or executod before
the suing out of any process, may, at the option of the plantif,
be entered in any oflice of tho Superior Courts; 19 Vic., c. 43, s.
10.

Tho legislature has not in terms provided for thiscase. By seo.
21, when the suit is commeaced before tho debtor absconds, it may
bo carricd on to judgment and cgecutiin, and the executionmay beo
satisfied by levying on goods seized under tho writs of attachment, if
it comes to the sheriff ’s hands bufore avy oxecution from any attach-
ing creditor. That section as wall as others, and somo of the cases,
treated goods scized under wrics of attachment, as in cusfodia
legis.

In Gamble v. Jarvis, Robinson, C. J., expresses that opinion,
and in that event the goods attached could i*ot be taken in execu-
tion, unless for the exception introduced in favour of a creditor
commenciug hig suit by process served out, and perhaps also served
out before the debtor absconded. It is, however, unneccessary (o
decide, whether if the facts wero simply that the sheriff had first
received the two attachments in favour of the Commercial Bank,
or of Moore, and had seized under them, and then the plaintifi’s
execution had come to his hands, the exccution ought to boe satisfied
out of the goods seized on the attachment. My impression is that
it ought not; that wo could not so extend the construction of the
21st sec.; and that if not, the goods, beiug in custodia legis, could
not be taken in execution.

At the same time, I think that tho mere receipt of a writ of
attachment by the sheriff does not bind tho absconding debtor’s
goods. Treating sach writ as primarily, at all events (no moro
than process to enforce appearance) it cannot, in my opinion, be
held to operate as a lien upon the defendant’s goods, any more
than a writ of distringas to enforce appearance could from the timo
of its receipt. This point was well discussed by my lamented and
very learncd predecessor, in Kingsmill v. Warrener, in appeal, 13
Q. B. U. C. 61,

In the present case, the two writs of attachment in question
could neither bind the goods by their delivery to the sheriff, nor
could he attach the goods by them at any time before their sale,
becauso at the time of the receipt, and until the sale, these goods
were bound by the execations previously in his hands, and they
continued so bound uatil the plaintiff ’s fi. fu. was delivered to
him. Then, according to the decision of Jonres v, Atherton, 7
Taunt., 56, putting, for the moment, the writs of attachment
out of the question, the goods were bound by the plaintiff’s
Jfi. fu. being already in the sheriff’'s possession under the former
writs, subject to these writs, from the dato of the delivery of the
plaintiff’s writ to the sheriff.

Then the only question is, whethe: the fact that before the re-
ceipt of the plaintifi’s execution, the two writs of attachment
were placed in the sheriff's hands, makes any difference.

Upon the best consideration I can give the question, I think it
does not. While the first execution remained in force, they pre-
vented the application of the attachments on the goods, and con-
sequently suspended their operation. But such was not the case
in reference to the plaintiff's fi. fa., which might, and, as I think,
did operate the moment it was received, to bind the gooeds in the
sheritf’s possession, subject to the satisfaction of the executions
under which he held them.

Qa this ground, therefore, I think the defendant should have
judgment, though I cxpress this opinion with much doubt of its
soundness.

Ricuarpg, J., disseatiente.
Hagarry, J., concurred.

CHAMBERS.

Tue QUEEN ox Tig ReraTioN oF Jouy Braxp v, Joskry Fioa.

Municipal Eleclion—Disqualification— Contractor—Iyoceedings.

A dispute aroso belween a township treasurer and the eouncil of tho town-
ship as to the duty of the treasurer, who was pald by salary i lteu of pers
quisites of office, to fund certaln per centages for ssven years, during which
he held office. He paid the per centages for two years undor protest, and
refusing to pay more was dismissed, and afterwards became a candidate for
the offlce of couneillor, to which offico he was elocted, and aubgequently became
Reovo Having, while in office, given a bond to the corporation, as treasurer
of the tawnaship, condittonal for the due performance of the duties of his oflice.

It was Ifad, 1.: That the dispute wasa matter of contract in tho legal senso of
the term, viz, the remunemtion for services performed, tho retention by one
party of money clalmed by the other, the dus performance of the office of trea.
surer by the defondaut, &c.—2.: Thatalthough tho defendant did not hold the
office of treasurer at the tiate of the olection, there then belng a dispute In good
faith betwoen him and the council of the township, arising out of matters con-
nected with his administration of the dutles of that office, ho was disqualified
a8 a porsuu Laving an interest in a contract with the corporation,

Where the afidavit of tho relator, though not intitled in any Court, followed and
referred to tho statemont of the rolator, which was properly futitled, held sufll-
clent, an objection that the recognizanco was not fnl tled ip any Court, was
dlsaliowed upon similar grounds. And semble, such mete formal oljections
caonot bo urged by defondant after appearance. Ilis proper course in order to
ratse them would be to movo.

The defendant, Figg, had becn since May, 1852, to October,
1859, treasurer of the of township Toronto Gore. The office is
held during pleasure, and no by-law or formal annual re-appoint-
ment was made.

On May 24, 1852, a resolution of tho council was pessed, giving
defendant £12 10s. as his salary as clerk snd treasurer, and all
perquisites arising from said offico to bo funded for the benefit
of the township.

. In February, 1854, o resolution was passed, directing an addi-
tion of £5 to be made to defendant’s salary. In November, 1854
a ferther addition of £2 10s. was graoted in addition to al
others, amounting in tho whole to £20 for the then ycar.

In February, 1856, it was resolved that £56 be granted to him
iz addition to tho salary he already received, making in total, £25
for the year 1856.

By the statutes in forco to the end of 1858, the township trea-
surer was entitled to tuke to his own uso 23 per cent. on all county
rates received and paid over by him. (18 & 14 Vic. ch. 64, sche-
dule A. No. 82.)

Tho defendant retained this per centage in addition to his salary,
and no difficulty occurred till May, 1859.

Contradictory affidavits were filed on the one side, insisting that
it was well understood that the salary was in lieu of the per cent-
age, which, as a perquisite of office, was to be accounted for to
the township, and on defendant’s part that it was understood
differcatly.

In June last, as appeared in affidavit of one Brougham, filed
by defendant, the nccounts were directed by the council to bo
examined with respect to these per centages, and they were found
to amount to £86, from and including 1852 to the end of 1858,
but he says that for the years 1852 and 1858 the per centages
amounted to £9 4s. 2d., which sum was paid by defendant last
December under protest, leaving £27 odd of per centage, if such
are claimable,

The defendant in his own affidavit stated that he paid the per
centage of 18562 and 1853 under protest, and in the margin of the
copy of resolutions, annexed to his affidavit, are these words:
¢ The amount of the per centage for 1852 and 1863 have been re-
turned by me to the township treasurer under protest, reserving
to myself the right of recovering the same, subject to the decision
of a competent court of law.”

He swore that he duly paid over all monies received, excopt tho
per centage on county rates, from 1854 to December 1838, and
that he considered he had a right to retain these latter at all
events, as a fresh contract was created between the council and
himself with respect to his salary, as appeared by the resolutions of
that year, annexed to his affidavit.

From the affidavit of Broughaw it appeared that the latter per-
son and one Taylor, investigated the accounts, and reported in
November last, (after defendant’s dismissal) that defendant owed

£50 8s. 6d., which sum included the per centage of 1852 and
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1853, and this report Brougham swore was in Deccember pre-
gented to tho council, finally audited and adopted.

A reccipt was vproduced and signed by Slightholme, the trea-
surer eucceeding tho defendant, dated December 2nd, 1859,
acknowledging tho receipt of this sum from defendant, ¢t being the
full amount of the balance in Lis hands due to the township of
Goro of Toronto, and paid over by him.”

After giving this receipt, tho council paid to defendant £15, as
the portion of bis salary due to him for 1859 up to the date of Ins
dismissal.

On defendant’s part it was also said that the council were quite
satisfied, as if a final sctticment had beea made and agreed to give
up defendant’s bond, which he had given as treasurer.

On the relator’s part it was proved that a dispute began in May
last, between defendant and the council. That sefendant persisted
in refusing to refund the per centages, and at length, in conse-
quence thereof, wWas dismissed in October Inst, and Slightholme
appointed.

The latter swore that the receipt given by him was deawn up
by defendant, that he was then well aware of the existing dispute
ns to the per centages, that in giving the receipt he bad no inten-
tion to cover tho disputed monies but only the amount actunlly
paid, nor was he authorized so to do, that he was Reeve in 1852,
when defendant’s salary was fixed, and it was expressly under-
stood to bo in lieu of all perquisites und per centages. This was
strongly denicd oun the other side.

The township clerk (Heugill) in his adidavit, set forth the audit
and report of Brougham and Taylor made to the council, Nov,
25th, 1859, shewing the balance of £50 8s. 6d, and certifying that
this was excluswe of the disputed per centages of former years, and,
also, that the treasurer cliarged himself with the per centage of
1852 and 1858 under protest, and reserving bis legal vights.

A resolution of the council was nlgo annexed to his aflidavit of
80th Dec, 1839, directing legal proceedings to be taken against
defendant, and his surecties to recover all monies or per centages,
withlield by him, due to the municipality, and that a further item
of ten shillings is, according to the township books, claimed by
defendnnt as a per centage on money paid over in 1859 to the
Receiver General.

It was objected to the resolution of 30th December, 1839, that
it was illegal because the council met in a different tavern from
the tavern in which the next preceding meeting was held, and as
no by-law or resolution to that effect was passed, that the pro-
ceedings were void.

Contradictory affidavits were filed as to the willingness or un-
willingness of the late couancil to consider the defendant’s respon-
sibility to them at an end.

Harrison, for the relator, contended, 1. That the defendant, by
virtue of the resolution of 1852, under which he accepted office,
was bound to fund the disputed per centages for the benefit of
the township. 2. That the resolutions for 1854 and subsequent
years made no alteration as regards his obligation to do so, but
only as regards the amount of salary to be paid him yearly in
lieu of perquisites of office. 8. That whether the defendant is
or is not bound to fund the per centages, there being in truth, at
the time of his election, & bona fide dispute existing between him
and the corporation as to the per centages he was disqual-
ified. 4. That the corporation baving his bond, and alleging
that there was a breach of it, he came within the principles of
the law which disqualifies persons having an interest in a contract
with the corporation. 5. That the council having as late as
December authorized legal proceedings to be taken against bim on
Lis bond, the continued cxistenceof the dispute was mamfest, 6.
That it was immaterial where the council met where that resoln-
tion was passed, as tho statute is only directary and not impera-
tiva. Mr. Harrison cited Askin v. The London District Council, 1,
U.C., Q. B. 292,

Mcilichael and Blevins, for defendant, objected that the afidavit
of the relator, verifying the statement not being intitled in any
Court, could not be read. The same objection was made to the
recoguizauce and to other sffidavits filed on behalf of the reiator.
On the merits it was contended for defendant, 1: That he was
not at any time liablo to refund the per centages. 2: That if at
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any time liable to do so, the council had subsequently caused his
accounts to be examined, and n balanco found against him, which
be paid and for which hie held a receipt in full.” 3: That ho was
not in debt to tho municipality, aud could at any moment bring an
action for his bond, which they wrougfully withlield, 4: That
the fuct of their withholding his bond, when there was nothing
due by him, did not make hin a contractor or otherwise disqualify
bim. 5. That the resvlutivn passed 1a December was illegnl a3
it wos not passed by the conncil convened at the last placo where
the council met, and at the time of the last adjournment thero
wns no resolution to meet at n different place. Pringle v.
MeDonald, 10 U, C., Q. B. 254, was cited for defendant.

Ilarrisen, in reply, submitted as to the technical objections.
That defendant after appearance was too late to raize them,
That if not too late they were not such as would have any cffect,
because the affidavit of the rclator, venfying the statement, imme-
diately followed the statement, which was intitled in the Court,
and in fact part of it, nnd as to the recognizance, that it having
been allowed by the judge who issued tho fiat for the writ, no ob-
jection as to form could afterwards be raised agninst it.

Hagarty, J.—After the appearance of tho defendant to a gquo
rarranto summons to try the validity of his election as a town-
ship councillor for the Toronto Gore, itig objected that tho affidavit
of tho relator, at foot of his statemeat, is not headed in any Court.

The statement is headed in the Queen’s Bench, and the affidavit
immediately follows it and refers toit. No form is given in tho
Rules of Court, and 1 do not consider that objection fatal, nor
that any difficelty would be experienced on that account in sup-
porting an indictment for perjury, which must necessarily set out
and rely on the statement, of which the affilavit inay be said te
be a part (see remarks of the Court in Doe Park et al. v.
Ilenderson, 7 U. C. Q. B. 188).

A similar oljection is taken to the affidavit of caption of the
recognizance, which I dispose of by the remarks already made.

Alike objection is urged to a long affidavit of Bland, tho rclator»
which 1 may dispose of by remarking that this case does not
require it, and it may be dispensed with.

‘The form of the fiat of Draper, C. J., is also objected to, but, I
think, without foundation.

I have great doubts whether such mere formal ohjections can be
urged after appearance. The better course would seem to be to
move to set aside the writ for irregularity. The remarks of C. J.
Draper, in Reg. ez rel. Sutton v. Jackson, 2 U. C. Chamber Report,
26, encourage this view. Substantial defects, such as want of
interest in the relator, &e., stand on u wholly different footing.
The rule of court 16, as to irregularities and Jefects, is also worthy
of note.

I do not feel it necesary to pursue the enquiry into the disputed
facts of this case. All that is necessary to enable me to form rey
opinion may be gathered from the affidavits of the defendant and
Brougham.

T do not feel called upon to pronounce any positive opinion as
to the liability of defendant to refund the disputed per centages
to the council, nor of the latter to return the amount for 152
and 1833, paid by defendant under protest. I understand that
the municipal law, as now settled, provides no appesl from any
decision in this election.

If it were necessary for me to decide on the rights of tho par-
ties, n very upsatisfactory result might be arrived at. I might
determine that no claim existed against either party at the suit of
the other. A court of law might take an opposite view. The law
does not, I think, tend towards such a result.

If I feel called on to declare that the defendant comes within
the clause in the act disqualifying any person from being n mem-
ber who has a contract with the council. T do not consider myself
as pronouncing judgment in favor of either of the disputants, I
am to sece that there is a claim in good faith subsisting, & matter
of ¢ contract” really to be scttled between the pacvties. If it
appeared to be a matter too clear for doubt, or that it was raiscd
in bad faith, I, of course, would not hesitate to adjudge it.

I assume the legislature designed to prevent & person taking his
scat in a deliberative body, whose first act might be to decide
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whother that body should or should not proceed to enforce a ctaim
considercd to cxist against that person, or whethar it shonld
refund or pay to that person a sum of money which he has paid
Just beforo his election under protest, and reserving his legal
rights to recover it back.

The facts here are very simple: At the last meeting of the old
council (it watters little, I think, in which of the two taverns it was
pleased to assemble) it was resolved to take legal measures to
recover back all the unpaid per centages from the defendant, who
had been their treasurer for years, until dismissed threc months
before the election on disputes connected with this and other mat-
ters. The defendant, in the same month of December last, had
pnid a part of these per centages to the couacil, stating that he
did so under protest, and (in his own words) ¢ reserving to my-
sclf the right of recovering the same, subject to a competcut
Court of Law.”

And further, to shew the state of this matter, he swears, in
answer to an aflfidavit charging him with admitting liability and
promising to pay, ** the only effect of such conversation, and that
‘““intended by it, was, that if by law and by a resolution of the
“t said council I was obliged to pay over the said per centage, 1
should not deny that I ever admitted any legal obligation in me
to pay over, &c. &c. &c.”

As a member of the new council he will be called upon, as one
of the five, to decide whether an action is to be prosecuted sgainst
himself on the one hand, and whether the council ghall or shall
not refund to him the sum paid under protest on the other.

I do not pay much attention to the charge on one side or denial
on the other, that defendant’'s motive, in becoming a member of
the council, was to influence the decision of this very matter in his
favor.

The defendant puts himself in this dilemma. He insists that
the council have no claim whatever upon him as to these per
ceotages, but he pays a portion of them under protest, insisting
on his right to recover back.

The tern used by the legislature: ¢ hasing an interest in any
contract by or on behalf of the corporation,” is, althvugh pecuiar,
wido enough, in my judgment, in the letter, and certainly in the
spirit, to embrace such a case as the present.  Under his boud as
treasurer, or as treasurer without bond, he, of course, was a con-
tractor with the council, and although he no longer holds the
office, these disputes arise from matters connected with his admin-
istration of that othce.

The whole dispute here is on & matter of contract, in the legal
sense of the term—ithe remuneration for services, the retention by
onc party of money claimed by the other, the due performance of
the office of treasurer by the Jdefendant, &e., &c. 1t may be that
the respective claims are quite apart from the bond given by the
defendaat.

I repeat that T do not form my conclusion from any strong view
of the uliimate legal issue of this dispute. I:is sufficint for we
to sce that there is a real money dispute in o matter of contract
in which the parties appear to be ativsae. I do not sec how the
defen 1ant can legally sit in & council of five to determine how this
dispute is to be decided. It may cease to he a dispute atany time
by the joint action of the parties, but at the date of the clection,
as fur as [ can judge, it had a real existence.

The amount in dispute is not large, buat the principle involved
is one of high importauce to the honest administration of our
Municipal system, which has been justly termed the school in
which our fellow subjects i all parts of the world are trained to
the due understanding, practice, and appreciation, of the Repre-
scutative Iustitutions of a broader range, and of ~ permanent
authority.

I am of opinion that & writ should issuc declaring that the de-
fendant was disqualified, that there bo a new <lection for the
office, nnd that defendant do pay the relator’s ~asts, as 1 do not
think. uoder the circumstances, that he ought ts aave been o can-
didate.

No case is, I think, made out for seating the relator.

Order for a writ for a New Election with costs.

MONTHLY REPERTORY.
CHANCERY.

Vv.C.S. May 10-

Employment of trust monies in trade—Liatility of trustces under a
will—Entries in accounts—dArticles of partnershipp—decount—
Compound interest.

A representation which admits of being made good by the maker
of it will be binding upon himt. Therefore, an eatry in an account:
by trustees under a will crediting a legatee with the amount of her
tegacy is binding on them when it is made knowingly, aud there ig
nothing to show that it is done in error. If trustees undesi o will
use for the purpose of their own trade, trusts moneys which ac-
cording to the will ought to have been otherwise iuvested, ina
decree against them directing an account, compound interest will
be charged.

In a cagse where, according to the deed of partnersbip, a date
had been fixed for payoient ot the share of a deceased partner, an
account was directed against the surviving partners, who wero
also executors and trustees of the deceased partaer and had im-
properly retained in the partnership the share of the deccased
partner, and accounts in accordance with the deed of partuership
were directed up to the date fixed by the partaership deed.

TowNSEND v. TOWNSEND.

V.C.K. May 2.

Specific performance—Chattels—-Inadequacy—Auction—Jurisdiction.

A Court of Equity will decree specific performance of a gontract
to purchase a chattel which is of & peculiar and unique kind.

Where a purchaser of a chattel which is of a unique kind, with
the worth of which he is well acquainted, stands by and permits it
to be set down at oue fifth of its real value, knowing the igno-
rance of the vendor and valuer, and after contract signed by tho
vendor, files a bill for specific performance of such contract, the
Court will not decree specific performance.

Although in the case of acontract to purchase a peculiar chattel
this Court will under peculiar circumstances, of fraudulent advan-
tage taken by the purchaser, refuse specific performance, it will
not ?et. aside the contract on 3 bill filed with that object by the
vendor.

Where a party sells by auction the Court will not relieve on the
ground of inadequacy ot price.

Farcke v. GRAY ET AL.

V.C. K.
Ix ne Tae I C. axp G. Lure Assuraxce COMPANT, EX PARTE
Dr. Woorastox.

Misrepresentation—Forfeiture.

Misrepresentations made by a director or secretary of a joint
stock compauy, with refercoce to expected profits or the appoint-
ment to & particular office whereby a party is induced to take
shares are not representations of the compavny.

Where by the deed of settlement of a joint stock company it is
provided that upon non-payment of calls on a ceitain notice and
after a certain time, the directors may declare shares forfeited,
such shares arc not forfeited by mere non-compliance with the
notice, but there must be 2 declaration of the directors to that
cffect.

V.C. K. Rogers v. Rocers. June 8.

Special case— Construction— Contingeney.

A testator gives all his real and persoual cstate and efiects to
his three danghters, H, J and S, shave and sharealike, and in case
cither of them dyiag, to be equally divided between the children
of the deceased, ifany ; butin case there ghall be no children to
claim their mother's share, then that share to be divided equally
between his two surviving daughters, their executors, admiuistra-
tors nnd assigns, absolutely for ever.

Ield, that the daughters took a fee simple ss tenants in commor.
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M. R. JacQuer v. JACQUET. June 15.
Will—Trust for payment of debts— Practice—Adjourned summons.

Testator directed that his executors should dispose of C cstate,
and that their receipts should be a discharge to the purchaser,
tho monics arising from the sale thereof, to be applied to the liqui-
dation of his debts and the overplus to fall into bis residue.

1l:ld, that a trust for payment of debts was thereby created.

M. R. June 7.
Broyrey v. Syuri, SuirE v. Bromiry, BoustEp v. BroMLEY.

Lrpectant heir—Setting aside transactions—Cosls.

Tiwe rule that the burden of proving the fairness of a dealing
with an expectant heir lies on the person so dealing, held appli-
cuble to a case where the dealing was nota sale, but a charge,
where the heir was of mature age, and fully understood the nature
of the transaction, and had himself been guilty of misrepresen-
tations in the matter, which, however, did not appear to have been
relied on.  Limits of the rule that a bill charging fraud which is
not proved, must be dismissed with costs, disenssed.

Decree made in favor of the heir without costs, and so much of
the bill as charged conspiracy dismissed with costs,

V.C.W. CaueBeLL v. Beavroy. Nay 30.

Domicil— Will— Ezecutor—Plea.

To a bill by 2 legatee against the exccutor who has proved the
will in England it is a valid plea that the testator was domiciled
in a foreign country, and that by the laws of that country the
dispositions contained in the will are void ; the grant of probate
being conclusive as to the validity of the instrument, gua will,
but not as to the validity of its contents.

V. C W June, 16.

Agreement—Carrying on business twithin certain <*~fance—.Vode of
measuring

Under an agreement not to carry on business within seven
miles of a certain place, the distance must be measured in astraight
Yine upon a horizontal plane, and not by the nearcst practicable
mode of access.

Drigyax v. WALKER.

V.C. W Scorr v. MILLER.

Witness—Privilege.

A defendant claiming to be privileged from giving the discovery
required by the answer, must swear positively to his belief that
bis answer would or might tend tc ubjece him to penaltics.

Upon exceptions to answer the Court had held, that the defend-
ant (a solicitor) could not protect bimself from avswering in respect
of an agreemeat sought to be enforced by the bill, on the ground
that hie would be thereby subjecting himself to penalities under 6
and 7 Vic., ¢. 73, the agreement as stated in the bill being perfeetly
innocent.

In his further answer, the defendant ¢ submitted”” that he wag
not bound to give the discovery sought, because it *¢ would or
might show or tend to show.” that, under6 & 7 Vic., ¢. 73, he was
linble to be struck off the roll.

Ifeld, that this further answer wasinsufficient, the defendant not
having pledged his belief that his answer in respect of the agree-
;n.em, which had been held to be innocent, would criminste
him.

May, 30.

COMMON Law.

Q B. Poore v. Kxorr. May 31.

Lublic company—Liability of exccutor of deceased shareholder.

Where the Act of Parliament which constituted a public company,
provided that the sharcholders should continue liable for the debts
of the company, as they would have been if the Company had not
been incorparated : and that, if execation could not he obtained

against the property and effects of the Company, there execution
might be issued against the person, property and effects of any
sharcholder, or any former shareholder who was such at the time
of tho obligation being incurred or being still in existence.

Ileld, that this did not admit of execution being issued against
the executor of a ghareholder who bad died before the judgment
and had been recovered against the company, but who was a
sharcholder when the obligation was created, aud continued to be
50, up to the time of his death.

Q. B. MiLLER v. MYNN AND OTHERS. June 2.

Common Law Procedure Act 1854, sec. 61—Attackment of debts.

If a judgment be recovered against three, the debts owing and
accruing to to of the judgment debtors, out of the three may be
attached to answer the judgment debt ; the proceeding under see.
Gl of 17 & 18 vic. ¢. 125, being analogeous to execution by flerd
JSacias.

EX. C. May, 16.

Covenant—Condition precedent—Assignment of breackes—
Construction.

Plaintiff covenanted among other things ¢ forthwith to procure
a vessel and stow a cable on board at a certain wharf, and to bave
her ready for sea before the 16th July, and defendant covenanted to
provide the cable, and to pay plaintiff £5,000 by instalments of
£1,000 seven days after the arrival of the vessel at the wharf, and
the other instelments at other times with other covenants, and it
was wutually agreed that each party should within ten days of
the execution of the agreement, give and cxecute to the other a
boud with two sureties in the sum of £5,000 for the due perform-
ance of the covenants on his part.

Ia an action on this agrecment the breach ascigned being the
pon-providing of the cable by the defendant, &e.

eld, affirming the judgment of the Common Pleas that the giv-
ing of the bond was a conditior precedent to pluintifi”s right to
suc upon the contract.

A breach was thus expressed, after stating that plaintiff was
ready and willing to stow the cable above mentioned, but beforo
the time arrived for so doing according to the terms of the said
contract tho defendant refused to perform the said contract,
on his partoand dispensed with the said vessel being brought
alongside the said wharf. The plaintifi’ then averred general per-
formance of all conditions precedent, after which he said « yet
the defendant did not nor would stow,” &ec.

Ield, that in a declaration o worded the rveal breach followed
the wword *¢yet,” and that the words preceding did not sct up assa
breach, thedispensation by the defendant of plaintif®s performance
of condition precedent, but was only intended as inductive to the
real breach following the word *¢ yet.”

RoBERTS V. BRETT.

EX. Hickie v. RobacoxNapis. Aoy 11.

Ship—Total loss—Benesit of freight carned by forwarding cergo in
other ship,

The nnder writers of a policy on a ship for a certain voyage aro
Dot catitled to any deduction in respect of freight earned by for-
warding the cargo in another ship after a total loss of the ship in-
sured, in course of the voyage.

EX. Bsrrs v. Burcu. May 11,

Damages—Penalty or liguidated damages—Sum stipulated to be
paid on breach of agreement—_Agreement to purchase furniture al a
valuation.

By an agreement for the purchase of furniture and stock in trado
according toa valuation, it was provided that the goods should be
valued and possession given on or before the 18th October 1838,
and in the cvent of cither of the partics not complying with every
particular set forth in the agreement be should forfeit and pay tho
sum of £50 and all expenses attending the same.

Ield, that the £50 was in the nature of a penaity and was not

vecoverable as liquidated damages upon breach of the agreement
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Reuxast v. Hoop. June 28,

Settlemenl—Construction— Vesting.

By o settlement a sum of £2,000 was charged pursuant to
power in a will on real estate, for the portious of younger children
—to Ve raised and levied within threc calendar months after the
decease of the settlor (the tenant for life under the settlement)
and to be paid, and payable in manner following, viz :—If only
one younger child, for the portion of that one; and of two or more
to be divided equally,

Ileld, that & younger child who attained twenty-one, and died
ia her father’s lifetime, was cutitled to a share,

REVIEW.

Essat sur 1es LETrres pe CuaNce ET LES BILLETS Proyise
so1res. Par Désiré Girourd. Montreal: Iroprimé et publi¢
par John Lovell, Rue St. Nicolas, 1860,

This treatise on the Law of Bills of Exchange and Promis-
sory Notes evinces much industry, and 1s both well arranged
and well written. It reviews the law of France, England and
the United States, on the very impurtent subject upun which
it treats, and carefully puints out the difference between the
law of Lower Canada and of these countries. Reference is
also made to wmany decisivng of the cvurts both in Upper and
Lower Canada, and to our Statute Law as to Bills and Notes.
The work is ereditable both to editur and to publisher, and 1f
translated might receive some patronage frum the profession
in Upper Canada.

Br.yckwoob.
York.
We have to acknowledge the receipt from the publishers of

the January number. In it there is the commencement of n

remarkable pvem headed St. Stephens. In this poem it is

intended to give succinct sketches of our pringipal Parliamen-
tary orators, commencing with the origin of Parliamentary
oratory {in the civil wars), and closing with the late Sir

Rabert Yeel. An article in the same number, intitled The

Pablic Service, shews how much of late has been said and

how little done with regard to administrative reform. 7The

number is as usual not only a readable but interesting one.

American Edition. Leonard, Scott & Co., New

Tne Ectecric Macazise.
Beekman Street.

The letter-press of the February number is rich and instruc-
tive. “There are selectivng in it from no less than twelve
leading periodicals. ‘I'he number opens with two beautiful
portraits,—that of Queen Victoria and the great Duke, now
gathiered to his fathers.  We can, with regard to the Eclectic,
endorse the statement of its proprietor, that ¢ It is not parti-
san, not political, not sectivnal, but & large gathering of cream
and honey from all the fields and flowers of the Eoglish
perivdicals.”

New York: W. II. Bidwell, No. 5

Tae WesTuiNsTER. American Edition. New York: Leonard,

Scott & Co.

The number for the quarter ending January last, just
received, contains some very able articles, of which that on
“ Government Contracts ” is _one, appears in this number.
Tavouritism, jubbers, red tapeism, neghigence, corruption, and
all the incidents of a government contract, are held up to
public abhiorrence, but ouly to be fullowed by the first person
who has the good luck in a worldly point of view to becomne a
pet gocernment contrictor.  The article on Christian Revivals
anbound with many facts of interest, and so ducs that on the
Realities of Paris. An article on social organism is very
lenrned aud instructive. The number is » good one.

LAW JOURNAL.

[FEBRUARY,

ey

Tne Law or Fairs axp Markers. By Frederic Stowart
MacGachen, Esq., of the Inner ‘Uemple, Barrister at Law.
London : Jumes Cornish, 297 Iligh Holbora. Price, One
Shilling sterling.

Within sixteen pages we have here condensed the Jaw as to
fuirs and markets. ‘T'he author as divided his work into three
parts:—

1. 'The Rights and Duties of owners at Fairs.

2. The T'olls to be taken. . . .

3. Tho General Regulations s to Fairs, &, including the
law of market overt, and of the rastitution of stolen goods.

The book is the only one on tho subject of which it treats,
and is written in the form of a dialogue, condensed in plain
and popular language.

Not less than 150 cases, early and modern, are noticed in
this unigue 20d useful publication. It is evidently a model
law book, as cheap as it is useful.

Tur Law Macazine axp Law Review. London: Butter-

worths, 7 Fleet Street.

The nomber of this welcome quarterly for February is
received. It opens with a well written article on the Temple
Church, an edifice which the writer hereof had the guud furtune
t yvisit. Though guite aware of its antiquity, and fully alive
to its Leauty, we were igourant till now that in the course of
a few years not less than £50,000 sterling were speot 1a its
repairs. The Church is small but really a gem. No lawyer
thinks of visiting London without seeing the ‘Lemple Church,
hearing its famous choral service, and seeing the * lions”’ who
frequent it. On the Sunday that we attended divine service
there we sat face to face to that veteran law reformer and
world renowned statesman, Loid Brougham, and felt amazed
that an intellect so mighty was encased in a body so common-
place. There he sat, or rather tried to sit, but uneasy he
twitched from side to side, as his head did from shoulder to
shoulder, in an apparent state of mental excitemen. This,
however, was the manner of the man and not tho excitement
of the mind. None more cool, more collected, than this great
lawyer, jurist, statesman and orator.

Other papers in the number before us, such ns that on
Blasphemy,—Brawling,—Justice and Justices,—The Juris-
diction and Practice ot the Admiralty Courts,—Criminal Law
of France—Corporation Magistrates, will equally interest,
amuse and instruct the reader.

APPOINTMENTS TO OFFICE, &cC.

CORONERS.

JAHY R. RANE and GEOMGE NMTRRAY, Esqulres, Assoclato Coroners, Connty
of Essex.—(Gazetted 19th January, 1560.)

JAMES WRIGHT, EBsquire, M.D., Associate Corozer, United Conntles of North-
umberlavd wod Durbam.~(uazetted 29th January, 1800.)

WHEELER P, CORNWALL, Esquire, Associato Coroner, County of Essex.—
(Gazetted 25th January, 1560.)

CLERK OF THE PEACE.

DAVID PATTEE, Erquire, to be Clerk of tbe Peace in and for the United Coun-
ties of Presentt and Russell, fo the room and stead of D. McDONALD, Esq.,
doccased.—~{Gazetted 19th Japuary, 1800.)

NOTARIES PUBLIC
THOMAS CHISHOLM LIVINGSTON, of Chatham, Esquire, to bo Notary Public
in t pper Canada —(Gazetted 19th January, 1560.)
DARNLEY F STEVENS, of tho City of Toronto, Esquire, Attorney-at.Law, to be
Notary I'ablic in Upper Canads.—(Gazetied 2§th Jannary, 150,

TO CORRESPONDENTS.

A Divisioy CotRt CLLRR, A Divisios Cocnt Crirk, and A. Bratowgs.—Under
“ Divhion Courts.”

Verras—Tho groater tho treth the greater the libal.

Cannot {nfert your
communicatiod,



