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DOMINION LAW REPORTS

BERGE v. MACKENZIE, MANN & CO.
Alberta Supreme Court. Scott, Stuart, ami Sim motte, .1.1. 

December 1H, 1014.

1. Master and servant (6 11 B—1801—Servant's anhvmption or risks
—FELLOW-SERVANT’h NEGLIGENCE.

An employee wlm permits h fellow-servant tu du part uf tin* work 
allotted tu Ik* personally performed hy the former, and which it was 
no part of the fellow-servant’* line of duty to do, cannot hold their 
common employer liable in negligence (apart from the Workmen’* 
Compensation Act, Alta. I for personal injuries sustained by the negli 
genre of the fellow-servant so assisting, although a superior foreman 
to Isitli was aware that the latter had been in the habit of so assist
ing and had given no orders to prevent the continuance of that course 
of working.

[Milner v. Herat Sort hern. 50 L.T. 1107 ; EngUhart v. Carrant. 
118071 1 Q.B. 240; Q william v. Twiet, [ 1806] 2 (y It. K4. referred to.]

2. NEGLIGENCE (6 1—1 )—ABSENCE OF PRIVITY—t'XTRl E STATEMENTS —
“NEGLIGENTLY BET NOT FRAI III I.EXTLY" MADE—EFFECT, AN BASIN 
OK ACTION.

No action will lie for damages suffered by a plaint ill in consequence 
of his reliance on untrue statements made negligently but not fraudu
lently by the defendant when there is no contract between them. I Per 
Stuart, J.)

\I.e Linn v. (loultl. 11803] 1 Q. It. 401. «8 L.T. ti2th Socton v. Lord 
Ae/iburton. 83 L.J. Ch. 788. considered.]

Appeal from the judgment of Beck, J., in plaintiff's favour 
in a negligence action.

A])peal allowed.
B. Pratt, for the plaintiff, respondent.
O. M. Biggar, K.C., for the defendants, appellants.

Scott, J„ and Simmons, J., concurred in the result.

Stuart, J.:—This is an appeal by the defendants from a 
judgment of Mr. Justice Beck who tried the action without a 
jury and gave the plaintiff $3,500 damages for injuries received 
through the negligence of one Stephanson a fellow-employee of 
the plaintiff. The learned trial Judge’s judgment is short, and 
may as well be repeated. It is as follows :—

With a good deal of doubt 1 find in favour of the plaintiff. It appear* 
to me that Stephanson. though originally employed to do other work, 
gradually drifted into the position of an assistant to the plaintiff with 
the knowledge and consent and approval of two or three foremen superior
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ALTA. to the plaintiff. If this is so, I think the defendants liable for the negli- 
• genre of Stephanson. who, I find, was negligent, and whose negligence I 

find was the cause of the injury to the plaintiff. 
jÎKRni.: 1 assess the damages at $3,500 and give the plaintiff costs.

. The facts shortly are these. The defendants were railroad
Mann & contractors and were engaged in constructing a bridge with 

cement piers. They required a quantity of gravel and were 
smart, r. going to obtain it from a certain gravel bed which needed to be 

opened up. As it was winter time the frozen surface had to be 
blasted out with explosives. There was a gang of some 125 or 130 
men over whom there was a superintendent, O’Connor, and un
der him a foreman, Murray, who was assisted by a “straw-boss” 
Hagan. Among the men there was a limited number of drillers 
whose sole duty was to drill holes in the hard face of the gravel 
into which the explosive material was to be inserted. But hav
ing drilled these holes they had nothing further to do with the 
blasting. They were supposed to retire and then the blastman, 
in this case the plaintiff, came, inserted the explosives and set 
them off. The plaintiff was supplied with an electric battery 
with which to set off the explosives, but, on the particular occa
sion in question, according to his story, which was uncontra
dicted, and evidently believed by the trial Judge, Hagan the 
‘‘straw-boss told him to go down with his men and open up 
the "gravel pit and that it was not necessary to take the electric 
battery along. The plaintiff proceeded to the work. The dril
lers had opened or drilled four holes into which shots were to 
be inserted by the plaintiff. Among the drillers was Stephan
son. When the drilling was completed they all retired except 
Stephanson. The latter remained with the plaintiff, and ap
parently watched the plaintiff insert the explosives and attach 
the fuse in each of the four holes. Then when the plaintiff pro
ceeded to light the fuses, Stephanson said to the plaintiff, ‘‘I 
will light the last one for you,” and the plaintiff said “All 
right,” and permitted him to do so. The plaintiff therefore lit 
only three of the fuses and then called upon Stephanson to come 
along. The plaintiff said in his evidence (a thing which is very 
important) “Stephanson he was lying there lighting his; I 
waited there for a while and asked him to come along.” The two 
then ran away 50 or 60 feet to await the explosions. Three only
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of thv hole's went off, being the ones that the plaintiff had him- 
«elf lit. The fourth did not go off with the others and the plain
tiff'asked Stephanson if he had lit the fuse, to which Stcphanson 
replied that he had not. The plaintiff then approached the 
fourth hole without waiting longer, and, just us he reached it, it 
exploded and injured him very seriously, in the face and head.

It appeared that Stephanson had been in the habit of assist
ing the plaintiff' in lighting his fuses and that both Murray and 
Hagan had seen this and hud not interfered or forbidden it. 
That is clearly as far as the plaintiff's evidence goes. It was 
upon this circumstance, no doubt, that the learned trial Judge 
based his opinion that Stephanson
though originally employed to ilo other work gradually 'I r i ft oil into the 
position uf an assistant to the plaintiff with tin- knowledge and consent and 
approval of two or three foremen superior to the plaintiff.

Upon the argument of the appeal the chief contest seemed 
to turn upon the i|uestion whether Stephanson was acting within 
the scope of his employment when he went to the plaintiff's as
sistance and lit the fourth fuse. I am not suit that this is all 
that is involved in the ease. There was admittedly no negligence 
on Stephanson 'a part in his dealings w ith the fuse. At least none 
is suggested. The explosion in the fourth hole was not an acci
dent. It was really not the accident which caused the injury. 
That explosion was intended to oeeur. The "accident” lies al
most, though not quite, entirely in a separate Held, in the field of 
conversation rather than of action. The only action which could 
be said to have been a negligent one and to have contributed to 
the injury was the too early approach of the plaintiff within 
the zone of danger. Aside from that approach, everything else 
which can be said to have caused the injury in so far as legal 
liability is concerned, is a matter of conversation. The real neg
ligence charged against Stephanson is not in connection with the 
lighting of the fuse but consists in his false, and therefore, so 
it is said, in the circumstances, negligent statement to the plain
tiff that he had not lit the fuse at all. There was no doubt a 
duty upon Stephanson to be careful to tell the plaintiff the exact 
truth in regard to the matter, and if in the circumstances the 
plaintiff was entitled to rely upon his statement and was not
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himself guilty of carelessness in not making more careful in
quiry, then, no doubt, Stephenson at least, whatever may be said 
of his employers, the defendants, was liable.

The case is interesting because it seems to present an example 
of the occasional overlapping of the doctrine of deceit or fraud 
and the doctrine of negligence. For instance, the ease of Le 
Lievre v. Gould, 11893 J 1 Q.B. 491, 68 L.T. 6‘26, decides accord
ing to the headnotc that
no action will lie for «lamages suffereil by a plaintiff in consequence of his 
reliance on untrue statements made negligently but not fraudulently by the 
defendant when there is no contract between them.

The Court overruled Gann v. Willson, .'19 Ch.I). 39, a decision 
of Chitty, «I., and approved of M'(holes v. Brook, 64 L.T. 674. 
Lord Esher, M.H.. in giving judgment, speaks of negligence as 
arising out of some act when two persons are so related to each 
other physically as to raise a duty to take care. But in regard 
to statements he says :—

If a man wilfully tells a wicked falsehood to another intending him to 
act upon it. that is a fraudulent act. . . . Negligence, however great, 
is not fraud. The otlicial referee has heard the whole of this case and has 
come to the opinion that the defendant has not been guilty of any dis
honest conduct, that he has not told a wicked falsehood but that all he did 
was to give negligently an untrue certificate. That negligcnce gives the 
plaintiir no cause of action either at law or in e«juity.

And Bowen, L.J., said:—
It was argued that though the «h'femlant may not have been dishonest, 

yet he was so grossly negligent that damage was thereby caused to the 
plaintiffs. What duty did he owe to the plaintiffs? None under any con
tract with him;
and he relies specifically on the absence of any contract as a 
reason for denying liability.

There is no doubt that if Stephanson knew perfectly well that 
he had lit the fuse and yet falsely, and therefore necessarily, 
with a wicked and malignant mind, told the plaintiff he had not, 
intending the plaintiff to act upon it he would be liable in an 
action of deceit. But with regard to negligence. Derry v. Peek, 
14 App. Cas. 337, as explained in Noclon v. Lord Ashburton, 83 
L.J. Ch. 788, certainly decides that there is no right of action 
for a false statement made not knowingly and with a wicked 
mind, but merely negligently unless there exists some special 
relationship between the parties which creates a duty to be care-
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ful. From both A’avion v. Lord Ashburton and Le Lievrc v. 
Gould, 11893] 1 Q.B. 401. it might at first sight appear that this 
special relationship could only arise out of contract. But there 
is really nothing in those cases which actually lays down any 
such limitation ; and there can surely be no doubt that if two 
fellow workmen are working together at a job in which one has 
to rely upon the statement of his fellow as to a cer
tain fact, the existence of which is necessary before he can safely 
proceed to do a certain thing in the course of his employment, 
and if that statement is made by the other and the first, in re
liance upon it. does that thing, and, owing to the statement being 
untrue and the necessary fact not existing, he does a thing which 
is therefore dangerous and so is injured, the other workman is 
liable, not merely for deceit if he knowingly and therefore 
wickedly misstated the fact, but also for negligence if he care
lessly <1 it. because in such a ease it would be his duty
to be careful not to a misstatement, and of course his mas
ter would also be liable if he acted within the scope of his em
ployment as that phrase is generally understood.

The present action is based upon negligence. It was not 
necessary for the plaintiff to go so far as to assert that Stephan - 
8on knowingly and wickedly misstated the fact, which would 
amount to fraud and deceit. But the greater fault, of course, 
includes the less and although, as Esher, M.R., says, negligence, 
however great, is not a fraud, still fraud may, in this case, if 
it existed, be treated as negligence. The plaintiff’s contention is 
that Stephanson either knew or ought to have known that he 
had lit the fuse. He was not called as a witness but seems to 
have been sent to an asylum for a time and after that he could 
not be traced.

There is, as it seems to me, at least a bare possibility in view 
of the evidence of suggesting the theory that he only honestly 
thought he had failed to light the fuse after attempting to do 
so and was merely negligent in failing to explain that he had 
made the attempt without apparently succeeding. The plain
tiff’s evidence, which is all we have, is that he went back, “be
cause he told me he did not have tire to it.” Taking this as it 
stands it perhaps can only mean that fire was not applied at
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all. But one cannot help regretting that, when liability for 
negligence is attempted to be founded upon so narrow a basis 
as a careless verbal statement, the exact words were not dir
ectly related because in indirect narration a witness almost in- 

Man N'T' évitably lends a little colour to the statement by his own words.
1 °- On cross-examination it is again put in indirect narration by 

■tuart, j. the words of counsel. The question and answer were :—
‘‘Q. And you asked Stcphanson if he had lighted the hole he had vol

unteered to light, and he told you he had not. A. Yes.”

But there is one expression in the evidence of the plaintiff 
that dues suggest the possibility of an honest though careless 
mistake. The plaintiff said, “Then 1 asked Stephenson if he 
had his shot lighted so when the three went off we went back to 
light his hole. ” Now, if Stcphanson also went back as this seems 
to imply, he must have himself thought there was no danger. 
But how far he went back does not appear; and, as he was not 
hurt he could not have approached as closely as the plaintiff. 
Of course if he had a wicked intent this may have been part of 
his scheme to put the plaintiff off his guard.

Be this as it may, in my opinion, the conclusion cannot be 
avoided, taking the above evidence at its face value, and, al
though in indirect narration, as representing accurately the 
words used by Stcphanson, that Stcphanson was at least careless 
if not positively deceitful in making such a statement in the cir
cumstances. For the reasons 1 have given, 1 think, owing to the 
relationship between the two men, there was a duty to be care
ful in his statements cast upon Stcphanson, and that if there 
was nothing more in the case Stcphanson and his employer 
would be liable.

The question whether it was really deceit or only negligence 
seems to me to be of importance because to a claim resting upon 
deceit an answer that Berge was himself careless in relying upon 
the untrue statement might not be an answer at all, and, per
haps, the liability of the employer in such a case might not be so 
extensive, while, if the statement was merely negligently made, 
there is a possibility of charging contributory negligence against 
the plaintiff.

In my opinion, therefore, although the evidence may seem to

ALTA.
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favour the view that the misstatement was knowingly and there
fore wickedly made, yet, since it is negligence which is made 
the basis of the action the Court should not give the plaintiff 
any higher rights than such as would arise from a careless and 
negligent misstatement of fact ; because if the defendants were 
sought to be made liable for a knowingly false and therefore a 
wickedly deceitful statement of their employee, i.c., for deceit, 
the action against them should have been definitely placed upon 
that ground.

This leaves it open clearly to the defendants to charge con
tributory negligence. In view of what actually occurred, I am 
not sure that the plaintiff ought not to be charged with contri
butory negligence in going back without further and more care
ful enquiry and in not pressing Stephanson for a more definite 
statement—in not asking him, that is. exactly what he had been 
doing then, when the saw him at the hole. The plain
tiff' says this, “Then 1 started to light my three holes and when 
1 came up to the pit Stephanson was lying I lu n lighting his.” 
If he saw Stephanson there “lighting his” why did he not ques
tion him more closely, why did he not take care to know the 
true fact before going back ? In such s, 1 doubt
very much if the plaintiff is entitled to the benefit of such a rule 
as is applied in cases of misrepresentation leading to a contract 
where a person is entitled to rely upon the statement of another 
party and that other party is not allowed to say that he should 
not have relied upon it. 1 am not sure that Stephanson might 
not, if charged merely with making a negligent statement or an 
untrue statement negligently, answer back to Berge :—“True, I 
may have been negligent in saying that, but you had every 
opportunity to avoid an accident by being more careful yourself, 
you were, yourself, particularly when you were entirely in 
charge, bound to take reasonable care, and when you saw me, as 
you say, lighting my hole you were yourself careless in acting 
so quickly and rashly upon that careless statement of mine. A 
reasonably prudent man would not, in such circumstances, have 
accepted my careless statement without more.”

I am not sure, I say, that such an answer might not in the 
circumstances of this case, be successfully made by Stephanson
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mid therefore by the defendants. Of course, if he was knowingly 
deceitful no such answer could be possible, but for the reasons 
I have given, 1 think that aspect of the matter should be dis
regarded.

Kven, however, if this be not a satisfactory answer to the 
claim, 1 think the plaintiff is clearly not in so good a position 
as a third party or a stranger. I would be quite ready to agree 
thoroughly with the view taken by the learned trial dudge as to 
the position of Stephanson if the party injured had been a 
stranger. According to Milnir v. (irait Sortlurn li. Co., 50 
L.T. 307, it is sufficient if the servant whose negligence caused 
the accident has habitually and without ohja lion done the work 
which was strictly outside of the scope of what lie was employed 
to do. And if a third party had been suing the defendants for 
an injury caused by some negligence of Stephanson while firing 
the fuse in question, it would, I think, have been clearly no an
swer if the defendants were to say in such a case that the firing 
of the fuses was Berges work and not Stephanson’s. In the 
jurisdictions where we get most of our authorities the doctrine 
of common employment still exists and therefore prevents our 
securing many precedents to cover such a case as this. But it 
does seem to me that there may be cases where the abolition of 
that doctrine does not necessarily place the plaintiff servant in 
absolutely as good a position as a stranger. Take the case of 
Enyhhdrt v. Farrant, | 18971 I Q.B. 240. There the driver of 
the defendants' delivery wagon had a boy with him to deliver 
parcels. The driver left the wagon in charge of the boy, who, 
contrary to instructions, drove on and by negligence injured the 
plaintiff. The defendants were held liable because the driver 
should not have left the wagon in charge of the boy and his 
negligence in doing so was the efficient cause of the accident. 
It was just because of the driver’s omission of duty that the de
fendants were held liable. But suppose that such a driver had 
been in the habit of letting the boy drive as they went along, 
though it was not the boy’s proper work, but the driver’s, and 
by the boy’s negligence the driver himself were injured, if the 
doctrine of common employment were out of the way, would the 
driver be able to recover from his employees for the consequence
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of the boy’s negligence, merely because the employees may have 
seen the boy doing tin* driving frequently and had not inter
fered? I have grave doubt about it. In the present ease it was 
admittedly Berge’s own work to light the fuses, lie had been 
supplied with an electric battery for that purpose. It was 
Stcphanson’s work to drill holes. After the drilling was done 
he. just like the boy who wanted to drive, wanted to light a 
match and set off the fuse. Berge was in charge of him and the 
whole work. lie could have told him to mind his own business 
and could have, himself, minded his own. As the driver could 
keep on driving and holding the reins, as he was paid to do, so 
Berge could have and properly should have, kept on lighting 
all the fuses which it was his duty to do. Instead of that he per
mits a man under his charge, over whom lie had control, to do 
work with which he had properly no concern. Then by the negli
gence of that person he is himself injured and he claims that 
their common employer should lie responsible because his sup
erior foreman saw what was going on and did not keep them to 
their proper work, a thing he could and should have done him
self. In actual fact he is seeking to make them liable for failing 
to reprove him. the plaintiff, for a breach of duty.

In my opinion, the master should not lie liable in such a 
case. In (• william v. Twist, 118!ir>) 2 Q.B. 84. it was said

A servant employed for a particular purpose can have no authority to 
delegate the performance of his duty to another person unless there is a 
necessity for his so doing.

And this was said as a ground for denying liability of the 
master to a third person. IIow much more should it be a ground 
for denying liability to the delegating servant himself.

This would, I think, be an answer even if the claim were 
for damages by reason of Stcphanaon's negligence in lighting 
the fuse itself. For the same reason and perhaps with still greater 
force it applies, in my opinion, as against the negligence alleged, 
viz., the careless and untrue answer about what he had done.

I think, therefore, the appeal must be allowed with costs, the 
judgment below set aside and the action dismissed with costs.

9

ALTA.

8. C.

M \< Kt NZIK, 
Manx & 

Co.

Stuart, .!.



10 Dominion Law Kkportn. 120 D.L.R.

SASK STANDARD TRUST CO. v. KARST.

R.C. Saskatchewan Supreme Court, Haul tain, C.J., Xewlands and Lamont, J J., 
Sovember 2K, 1914.

1. Sale (§ 1 B—5) Passing of title; delivery—Grain storage ticket— 
Presumptions, how rebutted.

The presumption raised by the taking of a grain storage ticket in 
the shipper's own name that he intended to retain the right of dis
posal and that the property in the goods did not pass, may be rebutted by 
evidence shewing that lie did not intend to retain any control or interest 
in the property represented by the storage ticket of an elevator com
pany, but did intend that the whole property in the goods should pass 
to another having an equitable claim thereto of which he gave the 
elevator company notice.

|Itobinson v. Lott, 2 8.L.R. 276; Campbell v. McKinnon, 14 Man. L.R. 
421 ; Falk v. Fletcher, 144 K.ll. 501, IS C.ti.N.S. 403. referred to.]

Statement. Appeal from a district ( ourt.
Appeal allowed.

F. Fullerton, K.C., for plaintiff, appellant.
//. ('. Pope, for defendants, respondents.
The judgment of the Court was delivered by

Lnmont. J. Lamont, J.:—The facts in this appeal are as follows: By an 
agreement in writing, bearing date November 4, 1911, one Guy 
('antrail purchased from <). K. Mellhenny the south half of 
35-28-5, W. 3rd, paying a portion of the purchase price in cash 
and covenanting to pay the remainder by the delivery to the 
order of the vendor at the elevator of one-half of all the grain 
grown upon said land in each year. Mellhenny died, and the 
plaintiffs were appointed administrators of his estate. In Sep
tember. 1913, (’antrail threshed the grain grown on the land 
during that year, and hauled it to an elevator owned by the 
Canadian Elevator Company. He first loaded a ear, which was 
sold, and lie obtained the proceeds thereof. He then hauled out 
twelve or thirteen hundred bushels and got paid for this. He 
told Erskine, the manager of the elevator, that the balance be
longed to the plaintiffs. This balance he hauled out and took 
storage tickets therefor. He then went to Winnipeg, and on 
October 3, 1913, he assigned to the plaintiffs these storage tickets, 
which amounted to $1124. Two days before this assignment was 
made, namely, on October 1. the defendants served a garnishee 
summons upon the elevator company, in which they claimed 
that the company were indebted to Cant rail in respect of the 
grain represented by these storage tickets. An issue was directed
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to determine whether the Standard Trusts Co. or the defendants SASK* 
were entitled to the moneys still in the hands of the elevator 8. C. 
company. The issue was tried before Smith. D.C.J., who held standard 

that there had been no division of the grain and that the property Trust 
therein was still in ('antrati, and that, therefore, the moneys due Karst.

by the elevator company therefor were garnishable. From this , ----- ,
judgment the plaintiffs now appeal.

In Robinson v. Lott, 2 S.L.R. 270, this Court held that in the 
case of a lease in which a portion of the grain grown upon the 
premises was reserved as rent, the property in the entire crop 
grown was in the lessee until he made delivery of the landlord's 
share at the elevator in accordance with the terms of the lease, 
or until the grain was divided and the landlord agreed to accept 
his share at some place other than that provided in the lease; 
and in Campbell v. McKinnon, 14 Man. Lit. 421, Killam, C.J., 
in giving the judgment of the Court en banc of Manitoba in a 
similar case, said :—

The hind was demised to the execution debtor, and out of the crop a 
certain portion was to be paid as rent. Primd fade the property in the 
whole, until so paid over, would be in the lessee. There is nothing to indi
cate that he was to cultivate the soil as servant, agent, bailee or other 
instrument of the lessor. The construction that I would give to the instru
ment is that the legal property was to be in the lessee until delivered at the 
elevator for the lessor, but that from that time it was to be in the lessor.

The principle of these cases " *s equally, in my opinion, 
where tin* relation of the parties is that of vendor and purchaser, 
instead of lessor and lessee. Delivery of the grain at the elevator 
for the lessor or vendor is, therefore, prim A facie evidence of 
appropriation of the amount delivered sufficient to pass the 
property in the grain : Sales of Goods Act (eh. 147, H.S.S.), see.
20, sub-sec. (1) (rule v.). That Cant rail delivered the grain in 
question at the elevator is admitted. The question is, did he 
deliver it for the plaintiff in fulfilment of his contract or for him
self?

Section 21, sub-sec 2 , of the Sales of Goods Act provides:—
(2) Where goods are shipped and by the bill of lading the goods are 

deliverable to the order of the seller or his agent, the seller is prirnd facie 
deemed to reserve the right of disposal.
If Cant rail retained the right of disposal of the grain represented 
by these storage tickets, the property therein did not pass. The 
primA facie presumption of a reservation of a right of disposal

4
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raised by the taking of a hill of lading or other document of 
title in the shipper’s own name is a rebuttable one, and may be 
rebutted by evidence showing that, though he took the tickets 
in his own nume, he did not intend to retain any control of or 
interest in the property represented by these tickets. In Falk 
v. Fletcher (1865), 144 E.R. 501, 18 C.B.N.S. 403, the plaintiff, 
who was a salt merchant of Liverpool, was in the habit of shipping 
salt to Calcutta for one De Mattos. De Mattos chartered a ship 
from the defendant and sent it to the plaintiff to be loaded with 
a cargo of salt. The plaintiff had placed on board 1,007 tons 
of salt, for which he took the mate’s receipts in his own name 
when lie learned that De Mattos had suspended payment. He 
then refused to load any mort? salt, and demanded a bill of lading 
deliverable to his own order for the 1,007 tons. The defendant 
refused, and the vessel sailed with the salt on board. The plain
tiff" sued for wr< conversion by the defendant of the salt. 
The trial Judge instructed the jury that, if they found that by 
delivering the salt on board the plaintiff intended to pass the 
property in it to De Mattos, and that the taking of the mate's 
receipts in his own name was a mere accident, they might find 
for the defendant; but if they found that by taking the receipts 
in his own name the plaintiff intended to retain control over 
the property, they must find for the plaintiff. The jury found 
the plaintiff to keep control of the property. In appeal,
Krle, C.J., said:—

The plaint iff was in reality in the position of an unpaid vendor. As 
agent for De Mattos, he put the salt on board a ship chartered by De Mattos, 
taking the mate's receipts for it in his own name. Under these circum
stances, the proper question for the jury was whether—when he put the 
salt on board, he intended to pass the property in it to De Mattos or whether 
he intended to keep it under his own control.

In Browne v. Hare, 7 W.It. 619, the defendant purchased a quan
tity of oil from the plaintiffs to be shipped f.o.b. The plain
tiffs shipped the oil, but took a bill of lading deliverable to their 
own order. They then endorsed the bill of lading to the de
fendant, and sent it to their broker. The ship was lost before 
the broker received it. The question was, had the property 
passed? The Court held that it had, that the taking of the bill
of lading to the shippers’ own order and endorsing it to the de
fendant was precisely the same, in effect, as taking the bill of

63
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lading to th<* order of the defendant. In appeal the Exchequer 
Chamber unanimously affirmed this judgment. Erie. J., who 
gave the judgment of the Court, said:

If the hill of lulling had made tin- goods to he delivered to the order 
of the consignee, the passing of the property would lie clear. The hill of 
lading made them to he deliverable to the order of the consignor, and he 
endorsed it to the order of the consignee, and sent it to his agent for the 
consignee. The real question will turn on the intention with which the 
hill of lading was taken in this form, whether the consignor shipped the 
goods in performance of his contract and placed them free on hoard or for 
the purpose of retaining control over them and continuing owner contrary 
to the contract. The question was one of fact, and must he taken to have 
been disposed of at the trial. The only question before the Court below, 
or before us, being whether the mode of taking the hill of lading neces
sarily prevented the property from passing, which, in our opinion, it did 
not. under the circumstances.

SASK.

S. C.

Standard

Lnmont, J.

The question, then, is, did Cant rail, when he delivered the 
specific grain represented by the storage tickets, intend to pass 
the property to the plaintiffs, or did lit1 intend to retain control 
of it himself? What his intentions were must be gathered from 
the evidence of Erskine, the manager of the «-levator, and ( ’antrall 
himself. In his evidence Erskine says:—

Mr. Cantrall «lelivered, I think, between 4.000 and 5,000 bushels of 
grain to the Canadian Elevator Co. last fall. We first shipped a ear, ami 
the returns came to me. which I turned over to him. lie also sold some
thing like 1.2(H) or l.dOO bushels, I should judge, by waggon, for which I 
could not supply cars. Then In- told me the balance of tin- grain belonged 
to tin* Standard Trust Co., and. of «-ourse. I knew the conditions on which 
he bought the place anyway before lie made a settlement with me f«ir the 
balance of the grain. I told him unless In- had a good crop it would leave 
them scant. That is all I know of the transaction, except when tin- gar
nishee was laid upon me of course I could not have paid any more money 
to him. The next thing I fourni out the grain hml been transferred to tin- 
standard Trust Co. at Winnipeg.

( ’antrall, in his evidence, said that he told tin- elevator manager, 
when In- was loading tin- grain, that one-half belonged to the 
Standard Trust Co. He was asked how much money lie had re
ceived previous to the delivery of the grain represented by these 
last storage- tickets—that is, those he assigned to the plaintiffs. 
He replied that he could not say exactly 81,200 or 81,300, he 
guessed, which was more than his half-share. He then was asked 
this question: “You had received payment before tin- last de
livery of the grain represented by these storage tickets?” Answer: 
“Yes.” He also said that, when he finished delivering the grain,
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he had Krskine figure up the tickets to ascertain the amount the 
plaintiffs would receive.

This evidence satisfies me that, when he delivered the grain 
represented by the storage tickets in question to the elevator, 
Cant rail was unconditionally appropriating to the contract the 
specific grain which was then left upon his farm, and that he 
intended to pass the property therein to the plaintiffs. He did 
not, in my opinion, intend, when he took the tickets in his own 
name, to retain any control over them, but did intend that the 
whole1 property therein should pass to the plaintiffs. That being 
so, the property in the grain passed to the plaintiffs, and the 
money in the hands of the elevator company is not garnishable.

The appeal should, therefore, be allowed, with costs, the judg
ment appealed from set aside, and " lient entered for the 
plaintiffs with costs.

MAN NATIONAL DRUG & CHEMICAL CO. v. ASTROF.
K H Manitoba King’s Bench, (lait, J. November 14, 1914.

1. Parties (§ II B—115)—Joinder—Defendant—Both personal and
REPREHE NTATIV E CAPACITY.

Under K.B. rule 243, Man., a plaintiff may join claims against the 
defendant whether as executrix tie son tort or as administratrix, and 
claims against the defendant personally.

tatement. Appeal from the Referee.
Appeal dismissed. .

S. //. Green, for the defendant.
E. F. Haffner, for the plaintiffs.

Galt, J.:—Appeal from an order made by the Referee, dis
missing an ation by the defendant to compel the plaintiffs 
to elect as to whether they would sue her as executrix or per
sonally.

The plaintiffs bring this action on behalf of themselves and 
all other creditors of Joseph Astrof, deceased, against Fannie 
Naomi Astrof, executrix of the last will of Joseph Astrof, and 
Fannie Naomi Astrof, in her personal capacity, claiming judg
ment for payment of the amounts alleged to be due to the two 
plaintiffs respectively, and that it may be declared that the lands 
and property of the said Joseph Astrof, deceased, held by the 
defendant as trustee for the said Joseph Astrof are part of the

1
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estate of the said Joseph Astrof, and asking that the purchasing 
of the lands in question by the said Joseph Astrof, in the name 
of the defendant, he declared fr and void as against the
plaintiffs and other creditors of the deceased.

The plaintiffs allege, in par. (i, that, since the death of the 
said deceased, the defendant has taken possession of the estate 
and effects of the deceased, and has carried on the business for
merly carried on by the deceased at 410 ltedwood Ave., in the 
city of Winnipeg, and has otherwise acted as the executrix of the 
last will of the said deceased, although no grant of probate or 
administration of the estate and effects of the said deceased has 
been made to any person by any Court of the province of Mani
toba.

It is further alleged by the plaintiffs, par. 7, that, during the 
lifetime of the said Joseph Astrof, and in or about the month of 
July, 1912, while the plaintiff company was a creditor of the 
said deceased, the said Joseph Astrof purchased lands in the city 
of Winnipeg, described: In accordance with the special survey 
of said city and being lot 19 in block 1, as shewn upon a plan 
of subdivision of lot 43 of the parish of St. John, registered in 
the Winnipeg Land Titles Office as No. 949; but the said Joseph 
Astrof, although the said lands were purchased with his money, 
purchased the same in the name of the defendant Fannie Naomi 
Astrof.

The defendant has filed a statement of defence both in her 
capacity as administratrix and personally, but I do not think 
this prevents her from applying for the relief sought by her 
original motion.

The rules applicable to the question now before me are rules 
19C, 197 and 243:—

MAN

K. B.

National 
Drvc, & 

Chemical

Astrof.

101). All persons may be joine<l ns defendants against whom the right 
to any relief is alleged to exist, whether jointly, severally or in the alterna
tive. And, without any amendment, judgment may he given against such 
one or more of the defendants as may be found to he liable, according to 
their respective liabilities.

197. It shall not be necessary that every defendant to an action 
shall be interested as to all the relief thereby prayed for, or as to every 
cause of action included therein; but the Court or a Judge may make such 
order as may appear just, to prevent any defendant from being embarrassed 
or put to expense by being required to attend any proceedings in the action 
in which he may have no interest.

243. Claims by or against an executor or administrator, as such, may

J0*
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be joined with claims by or against him personally, provided the last- 
mentioned claims are alleged to arise with reference to the estate in respect 
of which the plaintiff or defendant sues or is sued as executor or adminis-

National trator.
Dki ii &

( Il KM ICAL It is argued, on behalf of the defendant, that the claims set
Co. up against her personally are not alleged to have arisen with

Antkof. reference to the estate in respect of which the plaintiffs sue. The
allegations in the statement of claim above quoted assert that 
the lands in question were purchased by the late Joseph Astrof 
with his own money, but were taken in the name of the defen
dant; that the said Joseph Astrof was ‘ to the plaintiffs
at that date; and that the transaction was a fraudulent one, 
carried out at a time when the said Joseph Astrof was in insol
vent circumstances and unable to pay his debts in full.

In par. (i the plaintiffs allege that the defendant took posses
sion of the estate and effects of the deceased and carried on his 
business, * no grant of probate or administration had
been made to her.

It appears to me that the plaintiffs are entitled under rule 243 
to join their claims against the defendant whether as executrix 
de son tort or administratrix and personally.

The appeal will be dismissed with costs.

KERT v. STARLAND.MAN
Manitoba Court of Appeal. Howell, Perdue, Cameron, and Haggart,

JJ.A. November 2, 11114.
1. Ex 1DBNCK (§ II E—185)—Oxvs of proof—Fravd.

The onus orobandi is upon the party who alleges fraud to prove his case 
as is alleged in the statement of claim or in his particulars.

Appeal from Metcalfe, J.Statement,
The appeal was dismissed.

./. /*. Foley, for appellant, plaintiff.
X K. Hichards, for respondent, defendant.

The judgment of the Court was delivered by

Cameron, J.A.:—The plaintiffs brought this action to set 
aside a certain agreement, made March 7, 11)14, for the sale to 
them by the defendants of a moving picture business and equip
ment, known as the “Dreamland” Theatre, by reason of fraudu-

6944
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lent representations made to them inducing the sale. Damages man.
are also claimed in the action. The representations alleged in C. A.
the pleadings were, on the trial and on this appeal, practically 
confined to that in which it is charged that the written state-
ment exhibited to the plaintiff and, as is alleged, relied upon by _
them, shewing the expenses of “Dreamland” incurred weekly Cemeron-JA- 
was false. Mr. Justice Metcalfe, before whom the action was 
tried, gave a verdict for the defendants with costs.

The dispute in this matter, as stated, concerns the state
ments made to the purchasers as to expenses. There is no ques
tion with reference to that covering the receipts.

The principal witness for the plaintiffs was A. Kert, the 
brother of J. A. Kert, the plaintiff, who negotiated the trans
action. When A. Kert first saw Martin, the agent, the latter 
shewed him ex. 1, headed “Expense of ‘Dreamland,’ ” and he 
says Martin told him that those were the expenses of “Dream
land" for a week: p. 34. Exhibit 2 was also shewn him: 
“‘Dreamland’ Theatre, gross earnings, Dec., 1912, to Nov.,
1913. Monthly Amount,” and “Daily Average.” When he left 
Martin, the latter gave him ex. 4, a copy of ex. 1, except that 
the fourth item is $5 larger. He also obtained exs. 5 and (i, the latter 
being a letter from the defendants in reply to a letter from Piggott 
A; Co. This letter of December 10, 1913, concludes with the 
statement: “The weekly expenses are approximately as follows:”
(giving a number of items aggregating S284). Martin then ex
plained that the “Starland” people in this statement had left out 
some small items which he had added in tin* list previously given.

After the interview with Martin, A. Kert took his father to 
him. Wilson, the manager of “Dreamland," was sent for, and 
said that the papers A. Kert "had, shewed the receipts of “Dream
land and expenses. Wilson discussed the item of advertising, 
saying that they were not now incurring that item of expense, 
and said that “practically everything" was in the statement.
All this was on a Friday. On Saturday, A. Kert, with his brother, 
the plaintiff, went over the matter with Martin, when the lease 
of the premises was discussed. Mrs. Kert was telephoned for 
and the document, ex. 7, was prepared by Martin and signed by 
the parties. On Monday the plaintiffs took possession of the 
premises. There l>eing no grievance as to the statement of

2—20 D.I..R.
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receipts, the controversy centres about three items in the state
ment of expenses: (1) The salaries. Not in the total, but indi
vidual amounts: p. 21. (2) Film rent. (3) Light and power. 
Joseph A. Kert was informed, he says, by Wilson, that ex. 1 “was 
the average weekly expenses for ‘Dreamland’ Theatre: the run
ning expenses for ‘Dreamland’ Theatre.” He, further, says:—

Q. This is an estimate of what the expenses would be? A. 
This was a statement of what they actually would be.

This answer would seem to indicate that the witness regarded 
the statement rather as a forecast of future than a statement of 
past expenses.

In his next answer, however, he says he understood the state
ment to be “an actual statement of the expenses actually paid 
out by the management of the ‘Dreamland’ Theatre.” Nowhere 
is he more definite than this.

A. Kert says:—“Q. Look at ex. 4, wasn’t this intended to 
shew you what it would cost you to run ‘Dreamland’? A. That 
was made out before I came into the office, and it was made out 
to shew what it would cost anyone to run ‘Dreamland’ ”: p. 25.

It is nowhere set out in the evidence for the plaintiff that 
statements of expenses were for any particular week or an average1 
for a series of weeks extending over a particular period. The 
statement of claim alleges, however, the representation to be 
“that the said statement shewed the total expense which had 
been incurred weekly during the period from December 1, 1912 
to December 1, 1913."

Upon consideration, it does not appear to me that, in this 
case, where it is necessary clearly to allege and prove the mis- 
represt the plaintiffs have succeeded in meeting
the onus cast on : —

A man who alleges fraud must clearly and distinctly prove the fraud 
he alleges. The onus probandi is upon him to prove his case as it is alleged 
in the statement of claim or in his particulars. ... If the fraud is not 
strictly ami clearly proved, as it is alleged, relief cannot he had, although 
the party against whom relief is sought may not have been perfectly clear 
in his dealings. Kerr on Fraud (4th ed.), p. 447.

The opinion expressed by the learned Judge, at the trial, that 
the statement of expenses furnished by Martin was intended and 
understood as an estimate of what the expenses of management 
would, or might, be for the future, rather than a definite and

927^358^39
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positive allegation of what they had been for some period in the 
past, appeals to me as reasonable. There is a lack of precision 
in the evidence of the plaintiff, .1. A. Kcrt, and his brother that 
strikes me as failing adequately to support their complaint that 
the representation as to expenses was intended to cover the period 
set out in the statement of claim or any other definite past period. 
It was presented to them rather ns an estimate, not intended to 
be accurate, but approximate, of what, judging from past experi
ence, those expenses would be in the future management of the 
concern. It is a fact that they became the purchasers of a busi
ness which disappointed their expectations; but they entered 
into the transaction in haste and at an unfortunate time.

I find myself, therefore, unable to find sufficient ground to 
disturb the judgment appealed from, and would dismiss the 
appeal with costs.

CASE v. GODIN.
Manitoba King's Bench, Mavitonabt. ./. November 4, 1914.

1. Interest i§ I D—35)—On j r dome nth—Rate—Interest Act.
Section 13 of the Interest Act, R.H.C. 1906, eh. 120, providing for 

interest :it the rate of 5 per cent, per annum upon lents, does not 
apply to Manitoba; in that province the rate remains 4 per cent, under 
the English lent Act, 1838.

2. Interest (§ I D—35)—Ox jvdumexts—Rate—B.X.A Act—Federal
AND PROVINCIAL POWERS.

Section 714 of the King's Bench Act. Man., purporting to provide 
for interest upon the amount of a judgment recovered is ultra vires 
of the Manitoba Legislature, the subject of interest being assigned 
under the B.X.A. Act to the federal Parliament.

Appeal from a referee’s order.
The appeal was dismissed.

./. W. E. Armstrong, for plaintiff.

Macdonald, .1.:—This is an appeal from the Referee dis
missing a motion to set aside a writ of fieri facias de bonis, on the 
grounds: (1) That the endorsement on the writ claims (> per 
cent, interest as part of the levy, and that the Referee had not 
the power to change tin* rate claimed from <> |mt cent, to 4 per 
cent.; (2) that there is no provision legally entitling a judgment 
creditor to claim any interest.

Counsel for the appellant admits that the Referee had the 
power to change the rate from (> per cent, to 5 per cent., because

MAN.

CVA.

Starland.

Oameron, J.A.

MAN.

K. B.

Statement.

Macdonald, J.
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MAN. the material before him shewed that claiming 6 per cent, was a
K. B. mere slip on the part of the attorney issuing the writ, and that
Tare 5 per cent, was what he had intended.

The learned Referee held that 4 per cent, and not f> per cent, 
was the legal rate ; but counsel for the defence contends that

Macdonald, J. there is no authority for either rate, and that none can be col
lected.

The subject of interest is one within the exclusive jurisdiction 
of the Dominion Parliament, and if see. 714 of our King’s Bench 
Act provides for interest upon the amount of the judgment qua 
interest, it is clearly ultra vires of the provincial legislature, and 
if intended as a penalty and the rate simply fixing the amount 
of such penalty, this would be intra vires of the provincial legis
lature. In my opinion, however, sec. 714 provides for interest 
qua interest, and as such is ultra vires and of no effect, and we will 
have to look to the law as it stood irrespective of provincial legis- 
ation, and as if such had never been enacted.

Section 13 of the Interest Act, eh. 120, R.S.C, provides for 
interest at the rate of 5 per cent. per annum upon judgments 
until satisfied; but this does not apply to Manitoba. The 
English Judgment Act, 1838, must, therefore, apply to judg
ments recovered in this province, and that Act provides for 4 
per cent., which is the rate levied here.

The objection that the Referee had no power to order an amend
ment c Im* of any effect. The endorsement on the writ is
one by the attorney issuing it, and the correction could have 
been made by him without an order.

The appeal is dismissed with costs.

B. C. COZOFF v. WELSH.

C. A. British Columbia Court of Appeal, Macdonald, C.J.A., Irving, Martin, (lalliher, 
and McPhillips, JJ.A. November 3, 1914.

1. Master and servant (§ V—340)—Workmen’s Compensation Ait—Pro
cedure—Arbitrator—Submitting qvestions to Judge—Time fob. 

After the publication of an arbitrator’s award under the Workmen's 
Compensation Act, R.S.B.C. 1911, eh. 244, the arbitrator cannot sub
mit questions under sec. 4 of the Act to a Judge of the Supreme Court.

[Is iris V. ti.r.r., 13 D.L.R. 152, IS B.C.lt. 329, followed; Cozoff v 
Welsh, 18 D.L.R. 8, reversed.]

2. Master and servant (§ V—340)—Workmen’s Compensation Act—Pro
cédure—Appeal— Error of fact.

Where parties have an opportunity to ask the arbitrator to state

5



( ’OZOFF V. WlllXH. *21DIR. 20 D.L.R. |

nd that

ds that

sdiction 
< Bench 
cut qua

amount 
al legis- 
intcrest 
we will 

al legis-

ides for 
Igmcnts 

The 
o judg- 
»s for 4

amend- 
writ is 

Id have

<inlliker,

irkmcn's 
nnot Biih-

his award under the Workmen’s Compensation Act, R.8.B.C. 1911 
eli. 244, in the form of a *|M>cial case and neglect to do so, the award 
should not, in the absence of misi l, he set aside so as to enable 
him to obtain the opinion of the Court on a point of law not open at the 
hearing.

[Tabernacle v. Knight, [1892] A.C. 298; Armstrong v. St. Eugene Mines, 
1H B.C.R. 385; Basanta v. (' C.R., 16 B.C.R. 304; Disourili v. Sullivan, 
14 B.C.R. 241; Vancouver v. Loutet, 16 I).I,.R. 395, 19 B.C.R. 157; North 
Vancouver v. Jackson, 16 D.L.R. 400, 19 B.C.R. 147, referred to.]

Appeal from order of Morrison, J., 18 D.L.R. 8.
Appeal allowed.

Ritchie, K.(\, for appellant.
Alexander (Vaughan with him), for respondent.

The judgment of the Court was delivered by

Irving, J.A.:—1The learned arbitrator made his award dis
missing the claim on these facts, viz., that on October 22, 1913, 
the claimant was already suffering from hernia, and that the 
strain, if any, of some rock on that day only advanced it
a stage. The case put forward was that the lifting had then 
caused an internal rupture and hernia.

The claimant's advisers, being of opinion that if tin* employee 
is a man who has a defect, such for instance, as a weakness in an 
artery, that defect is no defence against a claim for nsa-
tion for an accident which takes place in your service and pro
duced an incapacity (A7oden v. Galloways, [1912J 1 K.B. 40, at 
51 ; following Clover, <<• Co. v. //ughes, 11910] A.( '. 242, 102
L.T. 340, took an appeal from the dismissal of the claim to a 
Judge of the Supreme Court, and Mr. Justice Morrison, having 
read the evidence, came to the conclusion that there was no evi
dence of any pre-existing hernia or any condition (evidence) 
which would support the contention that a hernia had existed, 
and that it was merely aggravated by the strain, which, according 
to the only evidence given, the claimant had suffered. He, 
therefore, sent the case back to the arbitrator to assess the com
pensation to which he thought the plaintiff entitled.

By sec. 4 of the 2nd schedule it is enacted that an arbitrator 
may, if he thinks fit, submit any question of law to a Judge of 
the Supreme Court. That method seems to l>e the only method 
of having an award under the Act reviewed, and the remedy is 
confined to questions of law. The question of a general right

B. C.
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of appeal under see. 1 was negatived in li.(\ Suijar Co. v. (iranick 
(1010), 44 Can. S.C.R. 105, and in Lnris v. (i.T.lt. ('a. (1913), 
13 D.L.lt. 152. IS B.C.Il. 320, this Court held that an 
arbitrator having onee made his award eould not state a ease.

The learned Judge, in my opinion, had no jurisdiction to make 
an order remitting the ease hack to the arbitrator on the ground 
that lie made a mistake in the facts. The claimants, however, 
contend that the award, on its face, was bad, and that. there
fore it should be set aside, as was done in the ease of Disourtli 
v. Sullivan Croup Mining Co. (1000), I t B.C.It. 211. In that 
ease the arbitrator had given a lump sum for compensation, in 
stead of a number of weekly payments, such as is by the 1st 
schedule contemplated. lb* had made an award which he had 
no authority to make. In this case it is claimed that the award 
is bad on its face, for, if the construction contended for by the 
claimant is put on the language used by the arbitrator, facts 
have been found which entitle the claimant to compensation. 
The language of the arbitrator is guarded. It is not clear that 
lie misdirected himself in any way. The plaintiff failed to satisfy 
the arbitrator: (1) That he had ruptured himself in the defen
dant's service; or (2) that there had been a strain. The arbi
trator's language is not to be construed into a finding that there 
was in fact a strain which had advanced the hernia. That con
dition of affairs is now the basis of the claimant’s appeal, but that 
was not contended for at the hearing, lie said:

I never luul any trouble there before (p. 30). I never felt a bulging 
pain down in the lower part of the abdomen. ... I used to be always 
healthy. I never luul any pain at all in the bowels or abdomen (p. II).

The arbitrator might very well say, having regard to the claim 
and the evidence: "Here is a man with a hernia that is estab
lished by the doctor’s evidence, but I think it is an old hernia— 
not sustained in the defendant’s service, and the claimant has 
falsely represented that it was.” The award must be read having 
regard to the claim made and the evidence given. The claimant, 
now wished us to read it as if the claim had been made for a 
strain sustained on a pre-existing hernia.

Where parties have an opportunity to ask the arbitrator to 
state his award in the form of a special case and neglect to do so, 
the award should not, in the absence of misconduct be set aside, 
so as to enable him to obtain the opinion of the Court on a point
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of law not o|M*n at tin* hearing. The mat tor is at an vnd. Th<* 
arbitrator is functus. In Tabernacle Permanent HuiUling Sac. v. 
Kin\llit, |1S92| \.( 298, the rapidly-prepared award had not been
executed until after the application to the Court had been made. 
In Armstrong v. St. Eugene Mining ('a. (1008), Id B.C.H. dS.i, 
the first or supposed award was held not an award, and, there
fore, the arbitrator was not functus.

I would allow the appeal and set aside the order of Morri
son, ,1.

B. C.

C. A.

Irtln#, .I.A.

GALLON v. ELLISON. B. C.
KNOWLES v. ELLISON. 8.C.

Itritish Columbia Nupreme Court, Ch inent, ,/. Xoccniber 27. 1014.

1. Kirks i $ 1 1 )—Xtxu.iiiKNei: Kkhvaxt vi.kakinu i axun Kukkst Kirks
\< i.

Apart from the Forest Kire* Art. It.S.lt.t . 1011. rli. 01. a person is 
lialili- for negligence on the part of his servant acting in the course of 
the master's business, in taking no steps to prevent tire set out for 
elearing lands from spreading to adjoining lands.

| Derby v. Ellison. 2 D.LIt. 270 ; C re ire \. Uottershair. 0 It.C.H. 
240; l.ahllair v. Crow's Sent tin., 42 Can. N.C.H. SiWi; Lloytl \. Heart.
| 10121 A.V. 710. referred to.J

Action for damages from the setting out of fire.
Judgment was given for the respective plaintiffs.
McIntyre, for plaintiffs.
II. A. Maclean, K.C., for defendant.

Statement.

Ciæmknt, J.: These two actions were tried before me at 
Vernon, on the il 1st tilt., and 1 then provisionally assessed the 
damages suffered by the respective plaintiffs, reserving the ques
tion as to defendant's liability upon the facts as 1 should find 
them, ( pon further consideration 1 find the facts as follows : 
The fire which gave rise to these actions had its origin upon the 
defendant’s land, being set out hy his workmen in the early part 
of May, 1909. The defendant’s land was admittedly within a 
“fire district ” to which the Forest Fires Act (now It.S.lt.t '. 
1911, eh. 91) would apply ; consequently the setting out of fire 
hy the defendant’s workmen was in clear contravention of the 
statute as no permit had been obtained under the Act. Apart 
from this breach of the statute, I am unable to find that the fire 
was negligently started. Ity the next day, it had pretty well died

Clrmrnt, J.



24 Dominion Law Reports. 120 D.L.R.

B. C.
s.c.

Ellison.

Knowlks

Clement, J.

down but in the middle of the day a wind storm, not abnormal 
or of unprecedented violence, swept up the valley, with the re
sult that the fire begun by defendant’s workmen and over which 
they were keeping no watch spread to adjoining properties and 
much damage was done, the plaintiffs in these two actions being 
among the sufferers. They did not, however, bring their action 
within the three months limited by the statute. The damage was 
done on May 3. 1909. and these actions were not begun until 
November 2. of that year. The only other fact upon which it 
is necessary to find is whether or not the defendant’s workmen 
were acting within tlie scope of their employment in setting out 
the fire in question. I find that they were. Notwithstanding 
the evidence of the defendant, it seems clear to me that these 
workmen were ordinary farm labourers " " " " anything that
might require to lie done upon the defendant’s lands. Only a 
short time before Bhnulin, one of these . had attempted
to burn a clearing for a cabin at the defendant’s express direc
tion and under his personal supervision. That attempt was 

owing to the spot selected proving too wet and green ; 
but that episode satisfies me that it was within the scope of the 
employment of these workmen to set out the fire in question, 
even if its setting out at this particular season were, as defend
ant said, contrary to his express orders. Upon this question I 
am entitled to make use of my own knowledge of conditions 
upon ordinary well-wooded farms or ranches in this province: 
see Citizens Lift Assce Co. v. Brown, [ 19041 A.C. 423; 73 L.J. 
IM\ 102; and. using that knowledge. I have no hesitation in 
finding as I have done. Lord Macnaghten in a recent case in 
the House of Lords—Lloyd v. (Irace, 11912] A.C. 71(>, 81 L.J. 
K.B. 1140. at 1148—says that the phrases “acting within his 
authority,” “acting in the course of * ' cut,” and “act
ing within the scope of his agency,” speaking broadly, mean 
one and the same thing. He adds: “Whichever expression is 
used, it must be construed liberally.” The setting out of the fire 
in question was in the supposed interest of the defendant to 
burn away a lot of fallen timber and debris upon a sparsely 
wooded point or triangle of land which jutted out between two 
of the defendant's meadows. Lloyd v. Croce (ubi supra), shews,

1298

4432
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however, that this is no longer a necessary separate enquiry and 
that the general proposition upon which must rest the defend
ant's liability in a case of this kind is that the principal is 
liable for the act of the agent in the course of the master's busi
ness and no sensible distinction can be drawn between the case 
of fraud and the case of any other tort. The phrase “in the 
course of the master's business” means the same thing as the 
other phrases above referred to.

In an earlier case, Derby v. Ellison arising out of the same 
fire, the trial took place in the County Court of Yale, before llis 
Honour Judge Swanson, who gave judgment for the plaintiff 
upon the ground of negligence on the part of the defendant's 
servants in taking no steps to prevent the tire from spreading 
to adjoining lands. There was no evidence before him that the 
defendant’s lands were within a fire district and there was there
fore no case of breach of a statute to be considered. He thought 
no case of viz major made out. An appeal was taken to the 
Court of Appeal but the judgments there arc unreported. (Sec 
2 D.L.R. 279.) 1 have been furnished with a copy of the judg
ments of Mr. Justice Irving and Mr. Justice Galliher; and it 
was stated to me that the Chief Justice of the Court concurred 
in flic dismissal of the appeal, giving oral reasons. Mr. Justice 
Galliher agreed with the learned trial Judge that no evidence 
had been given that the defendant’s lands were within a fire dis
trict. and that no admission of that fact could be taken from the 
pleadings. Mr. Justice Irving treated the fact as admited, but 
was of opinion that the fact that the servants' act was a breach 
of a statute did not free the defendant from liability if the act 
were otherwise within the scope of their employment. He cited 
Dyer v. Munday, [1895 J 1 Q.B. 742, in support of his view. 
Lloyd v. Grace (ubi supra) might now also be cited. To my 
mind the defendant’s contention on this point is quite unten
able, but even if I were disposed to think otherwise 1 should cer
tainly consider myself bound by the opinion expressed by Mr. 
Justice Irving. Mr. Maclean cited before me Wilson v. Rankin, 
35 L.J.Q.B. 87, as an authority in favour of the contrary view, 
but that case, when examined has, in my opinion, no bearing 
here. The plaintiff there sued upon a policy of insurance upon

B. C.
8.C.

Ellison.

Knowles

Clement, J.
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cargo. The defendant pleaded that part of the cargo had been 
stowed by the ship’s master upon deck contrary to a y
prohibition, without alleging knowledge of that fact upon the 
part of the plaintiff, the ship’s owner. The Court held that 
such knowledge was necessary in order to avoid the policy and 
that it could not, as a matter of legal intendment, be imputed to 
the plaintiff in the ease of such an illegal and unauthorized act 
as that of which the ship’s master had been guilty. The ship, it 
was found, had not been made any the less seaworthy by the il
legal stowage. No question, therefore, of damage to a third 
party arose at all in the case, and, in my opinion, it has no ap- 

hcre ; and, as already intimated, the cases which do 
bear directly upon the question arising here are clear, as Mr. 
Justice Irving, indeed, shews. Vts major was not argued before 
me.

Upon the facts, then, as 1 find them, the question is simply 
this: If A. without negligence sets fire upon his land and such 
fire being unwatched spreads to the land of B. and there does 
damage, is A. liable? The statutory negligence cannot be set 
up as these actions were not brought within the time limited by 
the statute ; and so the question squarely arises as I have put it. 
It seems to me to be the same question which arose in Crewe v. 
Mottershaw (1902), 9 B.C.R. 246, and which was determined by 
the Chief Justice in favour of the plaintiff who had suffered by 
the fire. As it is there put, it may be proper to call it negli
gence ' any reasonable precaution ; or to say that the duty 
(not observed here) is to take all possible precautions to pre
vent the tire from spreading: sic utere tuo at alienum non la das. 
In my opinion the action is really one of trespass. 1 so read 
Jones v. Fcstiniog R\j. Co. (1868), 37 L.J.Q.B. 214 ; and I so 
held in IVoolbridgi v. Patterson Timber Co., in January, 1912 
(not reported). See also Black v. Christchurch Finance Co.. 
11894] A.C. 48. 63 L.J.P.C. 32; and the judgment of Idington. 
J., in Laidlaw v. Crow s Nest Ry., 42 Can. S.C.R. 355.

There will therefore be judgment for the respective plain
tiffs with costs on the Supreme Court scale.

55

6863

43



3.L.R. 20 D.L.R.1 Camvbku. v. Quiz. 27

been 
utory 
n the 

that 
and 

ted to 
id act 
lip, it 
lie il- 
third

h Mr. 
jefore

CAMPBELL v. GHIZ.

Suskutrlu iron Supreme Court. Iluultain, C.J., Xetrlands, and Lu mont. JJ. 
November, 28, 1914.

1. Bills and notes i $ V B—130) — Purchaser in oood faith without notice
FOU VALVE 1IKFORE MATURITY—ENDORSER WITHOUT ANY TITLE—

Vnder the Bills of Exchange Act, BSC. 11)06, eh. 111). :i person taking 
a hill of exchange or promissory note before maturity in good failli 
without notice of any defect and giving value for same obtains a valid 
title though he takes it from one who has none by reason of his having 
obtained it solely for collection on behalf of the previous holder.

[London Joint Stink Hunk v. Simmons, [1892] A.C. 201; Venables v. 
Huring liras., [1892] 3 Ch.l). *>27; /i’uphuel v. Hunk of Englund, 17 C'.B. 
161, applied.]

Appeal from the district Court.
Appeal allowed.
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T. 1). Brown, for appellant, plaintiff.
No one for re?

Havltain, (*.J., and La mont, J., concurring.

Nkwlands, J. :—The defendant Ghiz, being " to de
fendant Soliman, gave him her promissory note, dated March 12, 
1913, for the sum of $200, payable 3 months after date. The 
defendant Soliman endorsed it over to one Moses Salloum, for 
collection on his, Soliman’s, account. Moses Salloum was 
manager for Salloum A: Co., who were indebted to the plaintiff 
company. After obtaining possession of the note, Moses Salloum, 
in fraud of the defendant Soliman, endorsed it before it was due 
to the plaintiff company, on account of the debt due by Salloum 
<V- Company to them. Frederick Hockin, the credit manager of 
plaintiff company, gave the following evidence at the trial:—

The note was given to me by Moses Salloum, for Salloum Co. Salloum 
A Co. owed us money. We refused to ship more goods until they gave us 
security or paid us some money. We had the note as security for our goods. 
Salloum <& Co. still owe us $420. We are still the owners of the note. We 
had no knowledge of any fraud in connection with the note.

Section 53 of the Bills of Exchange Act (ch. 119, R.S.C.) pro
vides that > * Me consideration for a bill may lie constituted 
by (b) an antecedent debt or liability. Section 54 provides that

Where value has. at any time, been given for the bill, the holder is deemed 
to be a holder for value as regards the acceptor, and all parties to the bill 
who became parties prior to such time.

SASK.

S.C.

Statement.

Newlendu, J.
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Section 50 is as follows:—
A holder in due course is u holder who has taken a bill, complete and 

regular on the face of it, under the following conditions, namely:—
(a) That he became the holder of it before it was overdue and without 

notice that it had been previously dishonoured, if such was the fact;
(b) That he took the bill in good faith and for value, and that at the 

time the bill was negotiated to him he had no notion of any defect in the 
title of the person who negotiated it.

Those* provisions of the Bills of Exchange Act apply to promis
sory notes. The plaintiffs, being holders in due course, are, 
therefore, entitled to recover.

The learned trial Judge, however, held :—
I find, on the evidence, that the plaintiffs took no title to the note sued 

on; that the note was stolen by Moses Salloum, and endorsed over to the 
plaintiffs.

I cannot agree with the findings that the plaintiff company 
took no title to this note. There were no circumstances in con
nection with their taking this note which would ate any sus
picion in their minds. In the London Joint Stock Bt. .tk v. Simmons, 
[1892] A.C. 201, it was held that a person taking a negotiable 
instrument in good faith and for value obtains a valid title though 
he takes from one who has none. Halsbury, L.C., at 212, says:—

The broad proposition laid down by Abbot, C.J. (3 IS. & C. 47), that 
whoever is the holder of a negotiable instrument “has power to give title 
to any person honestly acquiring it” seems to me to be decisive in this case.

In Venables v. Baring Bros., [1892] 3 Ch.D. 527, where stolen 
securities which were held to be negotiable instruments were taken 
by plaintiff for value, Kekewieh, J., at p. 543, says:—

The question is whether, before the day on which the money was ad
vanced on the faith of these bonds—that is. before the moment of the ad
vance—Mr. Venables, through his agent in Paris, was aware that these 
bonds were in fact stolen, so that their depositor could not make a good 
title to them, notwithstanding their negotiability. I have no evidence 
before me that either the plaintiff or his agent had any such knowledge; 
and, therefore, I must hold that the plaintiff is entitled to the declaration 
he asks—namely, a declaration that these particular bonds, with particular 
numbers and the coupons attached thereto, are his property as against 
the defendants.

Raphael v. Bank of England, 17 (\B. 101, is to the same effect.
The appeal should, therefore, be allowed with costs.
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HAGEMEIR v. CANADIAN PACIFIC R. CO. MAN.

Manitoba Court of Appeal, Howell, C.J.M., Richard*, Perdue, Cameron, and C. A. 
Haggart, JJ.A. November 2, 1914.

1. New thial (§ IV—31)—Newly discovered evidence—Probahilitv of
DIFFERENT VERDICT, GOVERNING PRINCIPLE.

A new trial will not be granted in a damage action on the discovery 
of new evidence unless the proposed fresh evidence is such that there 
is a reasonable probability that, if brought before a jury, a different 
verdict to that in the former trial would be given.

(Anderson v. Tit mat, 36 L.T. 711. applied.]
2. New trial (§ IV—30)—New evidence—To impeach witness—Effect.

The discovery of new evidence to impeach the testimony of a wit
ness examined on the former jury trial is not sufficient ground to grant 
a new trial.

[Dickenson v. Blake, 7 Bro. P.C. 177, referred to.]

Appeal by defendant, from judgment at trial before Metcalfe, statement. 
J., and a jury.

Appeal dismissed, Richards and Perdue, JJ.A., dissenting.

L. ./. Reycraft, for appellant, defendant.
C. //. Locke, for respondent, plaintiff.

Howell, C.J.M., concurred in dismissing the appeal.

Cameron, J.A.:—This action is brought by the plaintiff to esmeron.j.a. 
recover damages for a team of horses killed, waggon 
and harness, etc., broken, by reason of being struck by a loco
motive of the defendant at a crossing, known as the Springfield 
Crossing, on the Winnipeg-Molson branch of the defendant's line 
of railway. Negligence on the part of the engineer in charge is 
alleged in approaching and passing over a highway crossing at 
rail level without warning by whistle or bell, in carrying a dim 
and insufficient headlight, and in travelling at an excessive rate 
of speed. This last ground was eliminated, at the request of 
plaintiff’s counsel, at the trial, and withdrawn by the learned 
trial Judge from the consideration of the jury. The jury found 
in favour of the plaintiff for $<>00 damages.

It appears from the evidence that Arthur Hagemeir, the son of 
the plaintiff (the owner of the waggon and horses), aged l(i years, 
with Louis Schick, another youth, was returning to his home in 
Springfield from Winnipeg, on a dark and cloudy night in November.
They were sitting in a high waggon box, the sides of which came 
up to their shoulders. Arthur Hagemeir, when at the telegraph

902965
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I Kile near the crossing, got up and looked both ways at the rail
way track, which they were approaching, going in an easterly 
direction on the highway, which crossed the railway at an acute 
angle. Thus he ought to have had a good view of the track 
coining from the east, there being no obstructions to the view 
of any kind. Schick also got up and looked. Hagemeir stood 
up and continued to drive slowly at a rate of about 3 miles an 
hour. He heard nothing but the noise of shunting in the Trans
conn yards, 5 miles away. Schick also heard no warning signals. 
Just as the horses stepped on the track the young man heard a 
roar, the engine was on the horses, and they jumped for their 
lives. Hagemeir and Schick both state positively they heard no 
warning signals by bell or whistle, and that they would have heard 
them if they had been given. The signals referred to are those 
prescribed by sec. 274 of the Railway Act.

On the other part, the locomotive engineer testifies positively 
that on the occasion in question he blew the whistle and turned 
the bell ringer. Doherty, the fireman, strongly corroborates the 
engineer's evidence.

It is contended that the evidence of the defendant company’s 
witnesses is of such a superior quality that it should be preferred 
to that of the witnesses for the plaintiff. Reliance is placed upon 
the opinion expressed by Mr. Justice Duff in (Iraml Trunk H. 
Co. v. Sima, 8 Can. Ry. Cas. 61. But a perusal of that judgment 
shews that the learned Justice’s remarks were directed to the 
particular facts and circumstances of the case before him. It 
appears also that his view was not shared by the other learned 
Justices of the ( ourt, as the ( 'hief Justice and Mr. Justice Girouard 
allowed the appeal on the ground of contributory negligence, 
while Justices Idington and Maclennan dissented.

In Zuvflflt v. C.P.R. Co., 23 O.L.R. 602, it was held that the 
finding of the jury upon the question of the signals was not satis
factory, there being a considerable body of direct testimony, not 
only from es of the company, but from independent wit
nesses, that the signals were given. The jury had not only found 
against the defendant on this point, but upon the question of 
inefficient headlight and excessive speed, and with both of these 
findings the Court of Appeal was dissatisfied also.

Upon the whole, I do not consider it would be safe in this

8070
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case to reject the evidence of the plaintiff’s witnesses when the 
jury have accepted it. That is the decision of the tribunal en
trusted by law with the consideration and determination of the 
facts in the case. In the case so frequently cited of Slattery v. 
Dublin IV. <V IV. Ry. Co.t 3 App. (’as. 1155, where there was a 
remarkable conflict of testimony on this very point of whistling, 
the House of Lords held that the decision as to the credibility 
of the evidence must always rest with the jury. I refer also 
to Metropolitan v. Wriglit, 11 App. Cas. 1.V2; Cox v. English, 
(1905) AX’. 108, and to p. 270 of the judgment of Lord Atkinson 
in Toronto R. Co. v. King, (1908) A.C. 200. This Court might 
entertain suspicions as to the trustworthiness of the two young 
men and the value of their evidence as contrasted with that for 
the defence, but those matters were all before the jury for their 
decision.

There was also raised before us the question that the evi
dence for the plaintiff as to the headlight being dim and in
sufficient was unsatisfactory. It was urged that the learned trial 
Judge erred in directing the jury that it was negligence for the 
company to carry an oil, and not an electrical, headlight on the 
engine in question. The question as it was put to the jury was, 
rather, whether the company in this case did or did not have 
a reasonable headlight, whether the ordinary oil reflector was or 
was not sufficient?

Now, there was evidence before the jury tl at the headlight 
in question was not efficient, and their finding that effect might 
he supported. But the verdict given by the jury is general. It 
comes In-fore us with all the presumptions in favour of the 
plaintiff, and, until those are displaced, must stand. We are not 
called upon to assume, in the absence of any proof or reasoning 
whatever, that tin- verdict was necessarily based upon the one 
ground of an insufficient headlight.* The verdict could be sup
ported upon the ground of a neglect on the part of the defendant 
to give the statutory signals. In that view, the subject of head 
light, the evidence relating thereto and the Judge’s charge there
upon, may not be considered as essential.

In my opinion, therefore, the appeal must be dismissed with 
costs.
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CAN. DORCHESTER ELECTRIC CO. v. ROY.

8.C. Supreme Court of Canada, Davies, Idington, Duff, Anglin, and Brodeur, JJ.
February 23, 1914.

1. Damages (§111 L—230)—Eminent domain—Riparian proprietor—Per
manency of .injury—Damages once for all.

Where the result of the erection of a dam for a power-house under 
the statutory authority of R.8. Que., 1909, arts. 7295 and 7290, is to 
destroy the water power of the upper riparian proprietor and some 
of his property, and there is no surest ion that the power-house dam 
and its method of user is to be otherwise than permanent, damages 
may be assessed once for all in an action taken by the upper proprietor, 
in default of the appointment of experts under the statute, on the basis 
of a continuing injury to the full extent to which experts might award 
compensation in expertise proceedings.

[Breakey v. Carter, Cassels’ S.C. Dig., 2nd cd., 403; Gale v. Bureau, 
44 Can. 8.C.R. 305; Montreal Street 11. Co. v. Boudreau, 36 Can. S.C.R. 
329, referred to; Dorchester v. Roy, 12 D.L.R. 767, affirmed.|

2. Eminent domain (§111 C—144)—Rights and remedies—Compensation
FOR RIPARIAN RIGHTS—ARBITRATION—ACTION—COMMON LAW REMEDY
NOT SUPERSEDED, WHEN.

A mere invitation to the upper riparian proprietor by the company 
whose works, constructed under statutory authority, have interfered 
with his riparian rights that he name his arbitrator, but without the 
company naming any arbitrator for itself, is not a commencement of 
expertise proceedings under R.8. Que., art. 7296, so as to operate as 
a bar to his proceeding by action in lieu of arbitration to recover com
pensation for the damages sustained, particularly where it was not 
shewn that the company had taken any further steps towards an arbi
tration.

\ Dorr Hester v. Roy, 12 D.L.R. 767, affirmed.]

Statement. Appeal from the judgment of the Court of King’s Bench, 
Appeal side (12 D.L.R. 707, Q.R. 22 K.B. 205), which varied the 
judgment of McCorkill, .1., in the Superior Court for the District 
of Quebec (Q.R. 22 K.B., at 200), by increasing the damages 
awarded to the plaintiff.

The plaintiff was the owner of a mill driven by water power, 
on the river Et chemin, near the site of which the company, de
fendants, erected a dam in connection with a power-house which 
they were constructing on the same stream a short distance below 
the plaintiff's mill. The dam was of a permanent character, and 
had the effect of penning back the water, raising its level and 
flooding the tail-race of plaintiff’s mill to such an extent that 
his mill-wheels were drowned. Another effect of the dam was to 
make still water where previously there had been a rapid, that 
ice formed in the pond so created, and, when it came out in 
freshets, the ice carried away the plaintiff’s mill. For all these 
injuries the plaintiff sued to recover $0,000 damages, and, at the
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trial, Nlc( orkill, assessed the damages at $1,070, being for the 
actual losses incurred up to the time of action, less $110 for some 
of the machinery which had been saved, and recourse was re
served to the plaintiff to bring further actions for any damages 
happening subsequently. Both parties appealed, and, by the 
judgment now appealed from, the Court of King’s Bench dis
missed the appeal taken by the company and allowed that of the 
plaintiff by increasing his damages to $3,085, in consideration of 
the diminished value of the plaintiff’s water power and adjoining 
property.

The questions in issue on the present appeal are stated in the 
judgments now reported.

CAN.

s.c.
1 hint'll! STKR 

El i mmI h.

Hoy.

The appeal was dismissed, lui noton and Anglin, JJ., dis
senting.

Taschereau, Hoy, Cannon <V Fitzpatrick, for the appellants. 
Pelletier, Bclleau, Baillargêon & Bell eau, for the respondent.

Davies, J.:—The trial Judge did not grant damages once for 
all, because he felt himself concluded from doing so by tin* deci
sion of this Court in Calc v. Bureau, 44 Can. S.C.H. 305. I do 
not think, however, that that case decided that point absolutely. 
There are obviously many cases in which future damages may or 
may not arise and which may or may not be foreseen or capable 
of being estimated at the time action is brought or proceedings 
begun under the statute to fix them. In all such cases recourse 
may he reserved for future damages. But, with respect to 
damages which have been incurred and which are capable of being 
estimated when action is brought or proceedings taken under 
the statute to estimate them, 1 see no reason whatever why they 
should not be estimated and determined.

With respect to the value of the water power of the plaintiff 
which the trial Judge did not include in his judgment, because 
he thought it was a subject-matter for future damages which the 
authorities prohibited him from considering. I cannot see why 
such value may not now be estimated as well as later.

It is found as a fact by both Courts that the plaintiff’s mill 
has been destroyed and his water power had ceased to be a water 
power—as such it has been destroyed. The defendant does not 
plead that the dam erected by him which caused this destruction

3—20 D.l.R.
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was a temporary construction or other than a permanency. In 
S C. the absence of any such plea, we must hold it to be intended 

Done a ester as 11 Permanent work. If the plaintiff is not now entitled to be 
Elrctriv compensated for the loss of this water power, when will his future

,!’• right to such compensation arise? A reservation of future rights
*$OY- in such a ease would be an illusory one. He has, in my opinion,

n*vi.-«. j. under the circumstances, a right to damages as well for the de
struction of his water power as for the destruction of his mill. 
The assessment of damages made by the Court of Appeal, on the 
basis of the plaintiff being entitled to such damages once 
for all, I see no reason to quarrel with.

On the other question as to the right of the plaintiff to take 
proceedings for the recovery of the damages in the Courts, with
out resorting to the method prescribed by the statute, I am of 
opinion that we are bound by the authorities to hold that the 
statute does not take away the common law right of the party 
damnified to sue unless at any rate* proceedings had been properly 
commenced and prosecuted under the statute for the assessment 
of the damages.

I do not think the letter written to the plaintiff in this case 
before suit began < d such a valid commencement of
proceedings under the statute. It was, no doubt, an invitation 
to the plaintiff to name an arbitrator under the statute, but that 
was all, and such a mere invitation, without the naming of an 
arbitrator by the party himself making it, c be held to
constitute a valid commencement of proceedings.

1 would dismiss the appeal.

nuir.j. Duff, —The respondent was the proprietor of a mill
situate on the river Ktchemin worked by the direct applica
tion of water power derived from the river. The appellant com
pany, at a place below the respondent's mill, erected a dam, for 
the purpose also of obtaining water power for working its plant. 
The re> ’s mill was carried away by a freshet in April,
1911, and it was charged by the respondent and has been held 
by the Courts below that this was due to the presence of the 
appellant’s dam. It has also been found as a fact that the effect 
of erecting the dam was to raise the level of the river to such an 
extent as to submerge the respondent’s turbines and permanently 
to diminish the head of water available for the working of his

6422

4

8824



20 D.L.R. | Dokchkstkr Electric Co. v. Roy. 3.5

mill. The learned trial Judge held that the plaintiff was entitled 
to compensation in respect of the injury proved to have been 
suffered by him down to the time of the commencement of the 
action—such damages comprising the value of the mill swept 
away and loss of profits arising, first, from the diminished efficiency, 
and afterwards from the destruction of the mill. The Court of 
Appeal held that the plaintiff was entitled to reparation not only 
in respect to the damages mentioned, but also for loss in respect 
of the diminution in the value of respondent's land by reason 
of interference with his water power. Two questions arise: First, 
Can compensation for such loss In- awarded? and, secondly, 
whether, by reason of certain proposals made by the appellant’s 
solicitors, prior to the commencement of the action, the action 
ought to be entirely dismissed?

The appellant’s dam was erected and worked under the autho
rity of art. 7295 of R.S.Q. of 1909. That article and the succeed
ing art. 7290 are as follows:—

7295. Every proprietor of land may improve any water-course " ring 
upon, running along or passing across his property, and may turn the same 
to account by the construction of mills, manufactories, works and machinery 
of all kinds, and for this purpose may erect and construct in and about such 
water-course, all the works necessary for its efficient working, such as 
flood-gates, flumes, embankments, dykes and the like.

72U(). (1) The proprietors or lessees of any such works are liable for 
all damages resulting therefrom to any person, whether by excessive eleva
tion of the flood-gates or otherwise.

(2) Such damages shall he ascertained by experts to be appointed by 
the parties interested in the ordinary manner.

(3) In default of either of the said parties appointing an expert, experts
selected by the warden of the county shall act; and, m case of difference 
of opinion, the two experts choose a third.

(4) The experts shall be sworn before a Justice of the Peace faithfully 
to |>erform their duty as such.

(5) In assessing the damages and fixing the compensation to be paid, 
the experts may, whenever proper, set off against the whole or any part 
of such damages, any increased value which the property of the claimant 
has required by reason of the erection of such works, mills, manufactories 
or machinery.

(0) In default of payment of the damages and indemnity so awarded, 
within six months from the date of the report of the experts, together with 
legal interest to be computed from the said date, the party by whom tIn
payment is due, shall demolish the works which he shall have erected, or 
they shall be so demolished at his expense, upon judgment to that effect 
rendered, the whole without prejudice to the damages already incurred.

It was held by this Court, in Breakey v. Carter, Cass. Dig.
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(2 vri.) 463 (I nm quoting for convenience from my own judg
ment in (Sale \. Hurt an, 44 Can. S.C.K. 305, at 312:—

That the right given by art. 7295, in ho far hr it justified the |>enning 
back the waters of a stream upon the up|»er riparian proprietors, is to be 
regarded as a right of servitude to which is attached an obligation to in
demnify the proprietor who is prejudiced by the exercise of it.

It was also held in that ease (Cass. Dig. (2 ed.) 403), and the 
decision on that point was followed in (ink v. Bureau, 44 Can. 
S.C.R. 305, at 312, that this statutory right to reparation was 
one in respect of which the person damnified has recourse to the 
Courts, as damage from time to time accrues notwithstanding 
the provisions of art. 7200. 1 think, moreover, that there is no
satisfactory ground for holding that (assuming un action to lie 
in the circumstances) the plaintiff cannot recover in the action 
reparation once for all to the full extent to which experts pro
ceeding under the Act would Ik* < d to award him compensa
tion. I may add that I regard this action as a proceeding to 
recover minimisât ion under this statute; I decide nothing as to 
the rules of law by which, apart from the statute, the measure of 
damages would be determined.

As to the second ground of appeal, I think that, in the circum
stances, the appellants were, at least, IkhiikI to shew that they 
were in point of fact ready and willing to proceed under art. 
72%. and, having regard to the delay that had already taken 
place, I agree with Mr. Justice Cross that they have failed to 
do so.

ROWLAND v. CITY OF EDMONTON.
Alter ta Su prune Court, .Stuart, link, and Simmon*, JJ. June 30, 1914.

1. Land titles (Tommens system) f4 VI—(10)—Plans—Emecr of REGIS
TRATION IK ANY TRANSFER MADE THEREUNDER.

Tin* effeet of suinter. 2 of sec. 121 of the Liuid Titles Act. 1906, Alta., 
ch. 24. is tlml ii plan of subdivision, when once properly registered, 
is binding on everybody if u sale, mortgage, encumbrance or lease has 
been made according to it. unless and until it is eaneelled or amended 
m whole or in part by a Judge’s order.

2. Esnimx (4 II A -20)—By deed—Transferring under existing plans

An estopiM'l may Ik* created as to a right to object that subdivision 
were not binding upon a person laying claim to a part of a street 

or road shewn thereon by his making conveyances of adjoining property 
in describing which such street or road is recognized and approved.

3. Dedication (4 II—23)—By estoppel—What constitctes—In whose

Dedication by estoppel for purposes of a highway may arise in favour 
not only of a grantee, but of the public and of the local governing autho
rities having control of highways.

25
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Appeal from tin* judgment of Harvey, at trial.

The appeal was allowed, Stuart, J., dissenting. Simmons, J., 
concurred with Beck, J.

Cl. B. O'Connor, K.C., for plaintiff, re?
./. C. F. Mown, K.C., and O. M. Biggar, K.C., for defendant, 

appellant.

Beck, J.:- This is an appeal from the judgment of the learned 
Chief Justice. The facts seem to he as follows:—The plaintiff, 
in 1880, was a “squatter" upon land near what is now the city 
of Edmonton. In 1882 there was a Dominion (lovernment sur
vey of the Edmonton Settlement and, at the same time or soon 
after, a survey of the adjacent township. Rat Creek, which for 
many years formed at the locality in question the northerly 
boundary of the town, now the city of Edmonton, constituted 
under these surveys the boundary between certain river lots 
(12, 14, 10, 18, and 20) of the Edmonton Settlement, and the 
land allotted to the plaintiff, which included the westerly 2f> 
chains of section 0, in township 53, range 24, west of 4th meridian, 
that is. Rat Creek formed the northerly boundary of the river 
lots and the southerly boundary of the plaintiff's land.

A certificate of title was issued to the plaintiff on June 15, 
1887, for 100 acres, more or less, comprising, with other land, 
the westerly 25 chains of section 0. From a time beginning a 

cr of years before the plaintiff “squatted" upon the land 
in question, as far back as 1871. what was known as the “Fort 
Trail," that is, the “trail” between Fort Saskatchewan and 
Edmonton, ran through the plaintiff’s land and approximately 
along the north side of Rat Creek. The town of Edmonton 
was incorporated in 1892, the northern boundary being -at this 
locality—Rat Creek. The limits of the town were extended, in 
1904, so as to comprise land beyond the creek.

The North-West Territories Act (R.S.C. 1880, eh. 50), see. 
108, made provision for the (îovernor-in-Council directing the 
survey of “any particular thoroughfare or public travelled road 
or trail in the Territories, which existed as such prior to any 
regular surveys” and for the transfer of the e of the same 
“according to the plan and description thereof to the Lieutenant- 
( lovernor-in-Couneil for the public purposes of the Territories."
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Vntlvr the provisions of the above-mentioned section steps were 
taken to survey and transfer the Fort trail.

One Belanger, D.L.S., made a survey of the trail in 188V. 
It was approved and confirmed by the Department at Ottawa 
in 1891, and on May It). 1895, an ordor-in-(’ouncil was passed 
transferring to the Lieutenant-Governor, for the public uses of 
the Territories, “the trail from Edmonton to Fort Saskatchewan” 
according to the plan and description thereof made by Belanger. 
Belanger’s survey, however, extended—from the north-east south
westerly—only to or quite close to the south-west corner, section 
15, township 53, range 24, west of the 4th meridian, which corner 
is also the north-east corner of section 9, a portion of which 
section is in

In 1891 (cli. 22, sec. 17) a new section was substituted for 
sec. 11)8 of the North-West Territories Act (R.S.C. 188li, ch. 50). 
It provided, in substance, that, on request, the Governor-in- 
( 'ouncil might direct the survey by a D.L.S. of any public travelled 
trail which existed prior to the subdivision of the land into sec
tions, and that the Governor-in-(’ouncil might thereafter trans
fer any such public travelled trail, according to the plan and 
description thereof, to the Lieutenant-Governor-in-Council, sub
ject to any right acquired under patent for any land crossed 
thereby. The section directed that “the width of such highways 
shall be one chain or sixtv-six feet; and, in making the survey, 
the surveyor shall make such changes in the location” a: la* 
finds necessary, without altering its main direction.

In 1897 (ch. 28, sec. 19) a new section was again substituted 
for sec. 108 of the North-West Territories Act. This new sec
tion provided for the filing of a copy of the “return of such sur
vey,” which, no doubt, means the plan, in the Land Titles Office. 
It retained the direction that the width of the trail, as surveyed, 
should be one chain or sixty-six feet.

In 1900 one Driscoll, D.L.S., continued Belanger’s survey 
south-westerly across river lots 24 and 22 and section 9 to the 
westerly boundary of section 9. Driscoll’s survey, although made 
in 1900 and certified by him on January 29. 1901, no doubt at 
the request of the Territorial Government, in anticipation of a 
Dominion Order-in-Council, which, perhaps, had not yet been 
asked for, appears to have been sent to the Commissioner of

6169
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Public Works at Regina, and to have been approved by the ALTA'
Department at Ottawa on October 11, 1904. It seems to have S.C.
been duly authorized by Order-in-(ouncil of May 31, 1901. The k<,wi.an„ 
iilan was, as already indicated, filed in the Department at Ottawa,

City of
but was never registered in the Land titles Office. Kumonton.

Running south-westerly across river lots 24 and 22 and sec- (
tion 9 until it met the production northerly of the road allow
ance between river lots 20 and IS, the trail, as surveyed by Dris
coll, was 00 ft. in width. From that point westerly it ran to 
the westerly boundary of section 9, shewing as the southerly
boundary of Rat (’reek and as the northerly boundary a line 
running straight for a certain distance and then at angles to con
form approximately to the sinuosities of the creek, with the 
result that this latter jxirtion of the trail, as surveyed, varies 
in width, and at most points, if not at all, exceeds in width 00 ft. 
Along the westerly boundary of section 9 there is a road allowance; 
this continued southerly west of river lot 11 and afterwards 
became known as Neinayo Avenue.

An explanation why the direction of the statute that the 
width of tin* trail should be 00 ft. was not adhered to was given 
by Driscoll. The ground, naturally, sloped down to the bed of 
the creek. He could not very well make the creek the southed) 
boundary of the* surveyed trail, because the creek had a number 
of very sharp curves and there were a number of low places; it 
was a very crooked little creek, and, besides, lie says, “we were 
all supposed to follow the old trail pretty well.”

lie also gave evidence as follows 
(J. Well, ns was pointed out, it (the surveyed trail| is in nearly all cases? 

more than (Mi ft. wide? A. Oh, yes, it is.— tj. Why was that necessary- 
A. In that particular instance it seemed very necessary, it was used |appa
rently he means the sloping bank]; there was a certain slope there which 
it seemed advisable should belong to tin1 trail. The portion that was left 
there seemed at that time of very little value, and it was used by the people 
coining in from the country largely for watering their horses. It seemed 
to he just the last place they watered their horses before coming into town, 
ami occasionally there would he a few tents pitched there, people unhitching 
their horses and giving them a run there. At that time it seemed it should 
he thrown in as a trail or boulevard. The expression “boulevard” might 
not have fitted it, hut at the time it seemed necessary for the purpose of 
making a satisfactory trail.

He said, also, that one of his reasons for including the sloping 
bank was “drainage for the road; to make a good road.”
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“ Roughly speaking, it was tin* northern half of the survey which 
was the old trail."

Driscoll, for the reasons he gave, made the middle thread of 
the creek the southerly txiundary of the surveyed trail. The 
result was that the width of the trail was, at four different |>oints, 
82 ft. 5 in., 115 ft. 5 in., 115 ft. 5 in., and 105 ft. resjx»ctively, 
and, on a rough estimate, I calculate that, as surveyed, the trail 
was, on the average, somewhat less in width than twice 00 ft.

At this point this view occurs to me. If Driscoll had made 
the southerly boundary of the surveyed trail the water’s edge, 
instead of the middle thread of the stream, this description would 
have carried with it the land between the water’s edge and tin* 
middle thread. It could not, in that case, have been supposed 
that the plaintiff was to retain the ownership in tin- land be
tween these two lines under the conditions then existing. If 
this is so, the question, as it is before us, would have to be looked 
at in exactly the same way as if the southerly boundary were 
the water’s edge. The result would lie that the excess of land 
taken for the trail beyond the 06 ft. in width would lie con
siderably reduced; to what extent docs not appear, but the sur
plus could hardly 1m* greater than a quarter of that which would 
have been included in a width of 00 ft. Perhaps, however, there 
is nothing in this suggestion.

It seems to me that the provision of the statute that the 
width of the surveyed trail is to lx* 00 ft. must be taken to be 
directory and not mandatory in this sense, that, where reason
able convenience calls for a comparatively small extension of the 
width, it is not prohibited by tin* statute1. The statute provides 
that, in making the survey, the surveyor shall make such changes 
in the location as he finds necessary without altering the main 
direction.

One can amaginc that a surveyor might “find it necessary" 
—which must not lx* taken, I think, as meaning more than that 
his own good practical common sense should lx* his guide—to 
make straight a trail, like* so many of these old trails,
was very winding, by cutting through a hill. The cut at the 
apex of the hill and for some distance on either side might well 
lx* wider than 00 ft., and the advantage might lx* considerable 
to the owner of the land bv restoring to him the level land on

4
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which the old trail ran and taking in its place a useless hill. If 
the statute, in this respect, is directory, then, putting ourselves 
back to the point of time when Driscoll made his survey, it seems 
to me that, taking into account the condition of the ground and 
its surroundings, its small value, its uselessness for any purpose 
except for the purpose of the public passing over it, he did not 
go beyond what is permitted by the statute in giving the trail 
at this locality the extra width. Even if this view, in itself, is 
insufficient to constitute an answer to the plaintiff's claim, it 
does, at least, I think, add considerable weight to the evidence 
to which I am about to refer, upon which the defendants sub
mit that the plaintiff i* estopped from setting up a claim to the 
land in excess of (iff ft. in width.

Before referring to this further evidence, 1 must call atten
tion to the fact that there is no evidence that, although Driscoll’s 
survey was, as 1 have held, duly authorized, there was ever an 
Order-in-Council transferring the trail so surveyed to the Lieu
tenant-Governor. It seems to me. however, that such an Order- 
in-Council is provided for only as the means of transferring the 
control to the Territorial Government, and that the survey itself, 
having been duly authorized, made the trail a public highway.

On October 23, 1002. the plaintiff sold a portion of his land 
abutting upon the northerly boundary of the surveyed trail to 
a Mrs. Sinclair. The transfer descril>es the land by metes and 
bounds as follows:—

Commencing at tt point on the west boundary of section 9 aforesaid 
1.3 Hat Creek, which point is also on the northern boundary
of « surveyed mud along the north nidi of Hut Creek; thence north along 
said western boundary 9.91 chains: thence east and at right angles to the 
last-described course 11.50 chains, thence south and parallel to the said 
western boundary 0.02 chains to the north boundary of the said surveyed 
rood to the point of commencement containing by asurement 10 acres 
more or less, which lund is coloured /link on the mop hereunto attached, drawn 
up hy A. Driscoll, 30-9 02.

Attached to the transfer is a plan on tracing paper, shewing 
the 10-acre plot coloured pink and shewing as its south boundary 
a “road allowance” of which the southern Ixmndary is quite 
clearly indicated as Rat ( 'reek. I say it is clearly indicated 
because the words “road allowance” stand equidistant from the 
southerly boundary of the 10 acres and Rat Creek and no 
southern boundary of the road allowance is indicated unless it
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Ik- Hat ('reek. Again, on June 22, 1903, the plaintiff transferred 
to McDougall <V Seeord the westerly 25 chains of section 9 
“saving and excepting thereout 10 acres conveyed to one Sin
clair and particularly described in certificate of title 65 x 1 issued 
by the Land Titles Office for the North Alberta Land Registra
tion District (in the transfer from the plaintiff to Mrs. Sinclair) 
and saving and excepting thereout a surveyed mid running through 
the land hereinbefore described.

McDougall & Seeord, on June 20, 1905, filed a plan of sub
division of the portion of section 9 transferred to them. It con
tained a very large number of lots and blocks, with streets and 
lanes, and shewed the surveyed trail with, quite clearly, Rat 
Creek as its southerly boundary; and a great number of these 
lots have, during the subsequent years, been sold and built upon. 
Furthermore, Mrs. Sinclair's certificate of title shews that she, 
too, not only made sales to several different persons of 5 or 6 
acres of her 10 acres, but also subdivided the rest, or some por
tion of it. into lots and has sold several of them.

It may Imi said that the McDougall <V Seeord plan of sub
division--and also that of Mrs. Sinclair, which, presumably, corre
sponds—ought not to have been registered while shewing the 
surveyed trail as they did; but they were, in fact, registered, 
and 1 think that the registrar could well justify their registra
tion. notwithstanding any objection on this score, on the ground 
that the plaintiff had, by at least two transfers then on record 
in his office1—those to Mrs. Sinclair and McDougall & Seeord— 
approver! of the- surveyed trail. At all events, I think the plain
tiff’s conduct was such as to e-stop him from saying that he was 
not bounel by the-se- plans because1 they were not signed by him, 
as requireel by sec. 124 of the* Lanel Titles Act (ch. 24 of 19(H)). 
The re-sult In-ing, in my opinion, that these plans of subdivision 
must be1 take-n as if properly anel regularly registereel.

Then it is saiel that all this can have no effect with regard 
to the- southerly boundary of the surveyed trail. It seems to me, 
however, that—even apart from the statutory provision, to which 
I shall re-fe-r—it has some e-fleet—that those jiersons whose lands 
abut on the north siele of the road would have a right to say 
we bought on the representation—made by the plan—that our 
lanel abutted on a stre-ed 1(H) feet wide; we object to its being 
redueeel to a width of 66 ft.
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Sub-section 2 of see. 124 of the Land Titles Act is as follows:—
In no cium* «hall any plan or survey, although filed and registered, he 

hinding upon the (nthoii so filing or registering the same, or upon any other 
person, unless a sale, mortgage, eneumbranee or lease has been made aeeord- 
ing to sueh plan or survey ; and in all eases eaneellation in whole or in 
part or amendments or alterations of any sueh plan or survey may he ordered 
to he made at the instance of the |s rson filing or registering the same or 
of any person deriving title through him of any land shewn on sueh plan or 
survey, by a . if on application for the purpose duly made and upon 
hearing all parties concerned it he thought fit and just so to order and 
upon sueh terms and conditions as to costs and otherwise as may be deemed 
expedient, and the Judge may make sueh order as to the vesting or re
vesting of any land included in sueh plan as lie may think fit.

This clearly means that a plan once properly registered— 
and I have held that the plaintiff cannot 1m* permitted to say 
that it was not properly registered—is hinding on everybody if 
a sale, mortgage, encumbrance or lease has been made according 
to it unless and until it is cancelled in whole or in part or amended 
or altered by order of a Judge. As I have already intimated, 
1 think that an owner of land abutting even on the north side 
of the surveyed trail would Ik* in a position to object to the width 
of the trail being reduced. There is, however, much evidence 
that both the city of Edmonton and individual owners whose 
lands abut on the south side of the trail supjaised that the bed of 
the creek was the south boundary of the trail, and acted upon 
this supposition. The city repaired the road by grading it, putting 
soil on it and levelling it, and by putting a double street rail
way line and telephone and electric lighting poles and lines on 
it. The city also put a trunk sewer along the bed of the creek.

In 1888 a plan of subdivision of river lots 12 and 14 had been 
registered shewing lots abutting on the south side of Rat Creek.

The defendant MePhail in 190(1 or 1907, bought lot 3, block 
38, river lot 12. This lot lies south of Rat Creek, a distance of 
4H0 ft. westerly from the west boundary of Namayo Avenue, and 
has a frontage of 100 ft. on the trail as surveyed by Driscoll— 
that is, his s on the south side of Rat Creek. He bought
after making a search in the Land Titles Office and there seeing 
a plan. He made the search in order to ascertain whether the 
lot abutted on the Boulevard—the name by which this surveyed 
trail has latterly become known—and, having ascertained that 
it did, he bought it. He built two or three buildings on the land, 
one costing ?17,500. It faces on the Boulevard. The defendant
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Hoffman, in 1902, bought a number of lots abutting on the 
Boulevard between Kinistine and Syndicate Avenues. He made 
no search in the Land Titles Office, but was shewn a plan on 
which it appeared that these lots abutted on the creek, and saw 
that it appeared so on the ground. Numbers of other persons 
—some parties defendant—acted virtually in the same way.

It is clear that dedication by estoppel may arise in favour, 
not only of a grantee, but of the public and of the local governing 
authorities. See Elliott on Roads, 2nd cd., secs. 123 et seq., and 
secs. 150 et aeq.

Having held that the plaintiff was bound by the McDougall 
A: Secord plan filed in 1905. I think that alone is sufficient to 
defeat the plaintiff's claim, but, assuming that it is not, I am of 
opinion that the plaintiff is estopped by reason of the following 

», which have been already referred to; the apparent ap
proval of Driscoll's plan in tin* transfers to Mrs. Sinclair and to 
McDougall <V Secord; the authorizing of its deposit in the Land 
Titles Office; the naturally consequent action of the registrar 
in registering McDougall A: Secord’s plan shewing the trail as 
Driscoll had surveyed it without requiring tin* plaintiff’s signa
ture; this latter plan being registered ; the sale of lots according 
to it; the action of the city in laying out moneys in improving 
it ami in placing tin1 utilities—railway tracks, telephone and 
electric light poles, and sewers, having regard to its supposed 
width; the action of persons owning lots abutting on the south 
side of the creek after having knowledge from search in the Land 
Titles Office of Driscoll's plan and the McDougall & Secord plan 
and the condition of the locality brought about by the city 
authorities and others who had similarly relied on a condition 
of things which the conduct of the plaintiff naturally led to. In 
either of these views, the absence of the plaintiff is immaterial.

He went away to Battleford in 1887. He left his friend, 
Henry Fraser, authority to sell. Fraser sent to him for signature 
the transfers t « Mrs. Sinclair and to McDougall & Secord. In 
consequence, apparently, of having sold to McDougall & Secord 
at so much an acre, and finding that they proposed to pay him 
for three acres less than he supposed, and that this shortage was 
said to be owing to a roadway Inung taken, the plaintiff wrote 
to the Commissioner of Public Works at Regina asking for pay-

0
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ment of $375, “for three acres appropriated by the Government 
for right-of-way through section 9 53 24 W. 4th." He was told, 
in reply, April 14, 1904, that the Commissioner had Ix-cn advised 
that the Edmonton-Fort Saskatchewan trail had lieen surveyed 

rough this land “«« shorn on arrow pà nying blue printthat 
the survey was made under instructions of the.Department of 
the Interior and the land vested in the Crown as an old trail, and 
that, therefore, he was not t compensation. The accom
panying plan must he presumed to lie Driscoll’s. Belanger did 
not touch the property. He then wrote to the Department of 
the Interior “requesting to know if the Department intends to 
cancel the survey of that trail," and, in reply, is referred hack 
to the Territorial Government. After that he did nothing until 
just before the commencement of the present action. But, five 
years In-fore, i.e., 1908, he was hack in Edmonton for a week, 
visited his old place, and “hardly knew it." The process of 
change and * , of course, went on during those five
years, thus, in my opinion, increasing the evidence in support of 
estoppel and adding evidence upon the element of knowledge. 
The result of my consideration of the case is that I think the 
plaintiff has no in law or justice for any portion of the
land in question or any compensation for it or any part of it.

It must lx- added that the evidence at the trial was supple
mented before us by the production and admission of some plans 
and also of the extract from the plan attached to the transfer to 
Mrs. Sinclair. This additional evidence makes some things clear 
which were not made clear to the trial Judge.

For this reason I \ while dismissing the plaintiff's action 
with costs, direct the defendants, the city of Edmonton, to pay 
the costs of the appeal.

McGUIRE v. BRIDGER.
SupriHii Court of Canada, Sir Charles Fitzjmtrick, C.J., Id my hoi, huff, 

Anglin, and Brodeur, JJ. May IS, 1914.
1. Negligence (§ I C—BO)—Dangerous premises—Building in covrse of 

CONSTRUCTION—Dt’TY TO LICENSEE.
A person seeking employment on the construction work of a new 

building and entering on the works under the permission to be -d 
from a notice reading "laborers wanted,” is a licensee while waiting 
for the arrival of the foreman in charge of the hiring of labourers; and 
is entitled «is against the various contractors to reasonable protection 
from unseen dangerous conditions in the premises in course of construc
tion; and the contractor whose foreman had supervised the placing
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CAN. of » hoilcr-plalv in a dangerous position leaning against a pillar of the
----- building and projecting over a cartway so that it fell over and killed
S. C. such licensee is pro|>crly held liable in damages for the death, where
-----  the boiler-plate remained in such contractor’s care up to the time of

McGvirk the accident.
*'• |Hridger v. liolth Engineering Co., lit D.L.R. 49, affirmed on appeal;

Bbidokb. Lucy v. Haviien, [1914J.2 K.B. 318, referred to.]

Statement. Appeal from the judgment of the Superior Court, sitting in 
review, at Montreal, affirming the judgment of Greenshields, 
.1., in the Superior Court for the District of Montreal, whereby, 
upon a verdict in favour of the plaintiff, judgment was entered 
for the plaintiff for 85,000 damages, apportioned between the 
plaintiff and her minor children with costs.

The action was brought by the res|M>ndent, plaintiff on her 
own behalf and as tutrix for her minor children, against the 
present •< and the Robb Engineering Company, claiming
from them, jointly and severally, damages sustained in conse
quence of the death of Joseph Tunley, deceased husband of the 
re* and father of her minor children, his death having
been caused, as alleged, on account of the negligence of both 
defendants.

The trial took place before Mr. Justice Greenshields and a 
special jury, to which questions were submitted and answered, 
as follows:—

“Question.- 1. Was Joseph Tunley, the plaintiff’s husband, 
the victim of an accident, on or about the 9th November, 1909, 
while within or upon the premises known as the Jacobs Building, 
on St. Catherine Street in Montreal?

“Answer.—Yes.
“Question.- 2. Was the plaintiff’s husband lawfully in the 

place where In- was injured at the time of the said accident?
“Answer.—Yes.
“Question.—3. Did the said Joseph Tunley die, on the 18th 

December, 1911, as a result of the said accident?
“ Answer.—Yes.
“Question.—4. Was the accident due to the sole fault, negli

gence anil want of care of the said Joseph Tunley, and, if so 
in what did such fault and negligence consist?

“ Answer.—No.
“Question.—5. Was the accident due to the sole fault and 

negligence of :—

A36D
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“(a) The Robb Engineering Company, Limited?
“Answer.—No.
“(6) Meidrum Bros., Limitwi?
“ Answer. No.
“(r) W. .1. McGuire & Company, Limited?
“ Answer.—No.
“ (d) Emile ( iellin?
"Answer. No.
“(e) One or more of them, and, if so, in what did their respec- 

tive fault and negligenee consist?
“Answer.—Due to the neglect, fault, want of care and lack 

of supervision of the Robb Engineering Company, Limited, and 
W. J. McGuire & Co., Limited, by placing the piece of iron in 
a dangerous position.

“Question.—(►. Was the accident due to the combined fault 
and negligence of the said Joseph Tunley and

“(fl) The Robb Engineering Company, Limited?
“Answer.—No.
"(6) Meidrum Bros., Limited?
“ Answer.—No.
“(c) W. .!. McGuire Company, Limited?
“Answer.—No.
“(d) Emile (iellin?
“ Answer.—No.
“And, if so, in what did their respective fault and negligence 

consist?
“Answer. -No.
“Question. 7. Has the plaintiff, as well personally as in her 

quality of tutrix to her two minor children, suffered damage by 
reason of the said accident, and if, so, in what amount?

“Answer.—Yes, $5,000 (five thousand dollars).
“Question.—8. If you have answered question 0 in the affirma

tive, that the accident was due to the combined fault and negli
gence of the late Joseph Tunley and any of the four defendants, 
in what amount do you fix the contribution of the said Joseph 
Tunley in the damage assessed by you in answer to question 
No. 7 and to what amount do you fix the contribution of the 
defendants or of any of them?

“ Answer.—All unanimous.”
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Upon the answers so given by the jury, His Lordship, Mr. 
s. C. Justice Greenshields, ordered judgment to be entered in favour 

M(7!7iri: °f the plaintiff, for the damages assessed, apportioned, as follows:
$2,000 to the plaintiff personally, and $1,250 to each of her minor 
children, and condemned the defendants the Robb Engineering 
Company and the W. .). McGuire Company to pay the said sums 
jointly and severally, with interest and costs. This judgment 
was affirmed by the judgment now appealed from.

The appeal was dismissed, Anglin, J., dissenting.

Mann, K.C., for the appellants.
Atwater, K.C., for the respondent, 

l ii/patrirk,c.j. Fitzpatrick. C.J., agreed with Duff, J.

idington, j. Idinoton, J.: There are two questions raised by this appeal.
The first is as to the right of the deceased to be where he was 
when the metal fell upon him. This is hardly arguable upon 
the facts shewing an invitation to be there. The jury has passed 
upon it, as they were entitled to upon such facts.

The other question is as to the scope of the authority which 
one Finlay had from appellants when he directed the placing of 
the metal where it was placed.

The appellant had a contract from the proprietor to do the 
work upon tin1 building, and it was in the doing of such work 
that this accident was caused whereby the deceased was injured.

Part of the work undertaken by appellant had been sub-let 
by it to the Robb Engineering Company. If nothing more had 
transpired for consideration, possibly appellant might have relied 
upon this sub-contract to exonerate it. The case is, however, 
by no means so simple in its character as that.

The appellant contracted with the proprietor:
To assume all liability for damage or injury occurring to any persons 

or property through neglect or illegal acts of the said party of the second 
part, his contractors, sub-contractors, agents or servants, and to indem
nify and save harmless the party of the first part all claims caused by 
reason of said damage or injury.

As between the proprietor and deceased, it might well be said 
that the invitation by which deceased came there was in last 
analysis what the proprietor authorized. Whether in law the 
proprietor have been hold liable need not be passed upon.
He desired appellant should take all that risk and it did so. It

1
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was thus, as well as by implication of law in executing its con
tract with the proprietor, bound to take due cart1 that the execu
tion thereof should not lead to injury to others. It became the 
duty of its foreman in charge to do all that his master and his 
master’s interest in the premises might call for in order to avert 
any possibility of risk to the master by reason of anything happen
ing within the scope of the master’s plenary authority as to the 
execution of the contract with the proprietor.

If the subcontractor had attempted to do anything in execu
tion of its share of the work which might have tended in any 
way not merely to render tin1 appellant liable to an action upon 
its undertaking with the proprietor, but tended to involve it in 
the risk thereof, I think appellant would in such event have been 
entitled to insist u|hhi desist ment from such attempts so far as 
could reasonably be required.

Suppose the appellant, instead of being a corporation, had 
been a person then in the building under such circumstances at 
the time the metal in question was brought by the carters, he 
would have had a perfect right to have insisted upon the metal 
being placed back out of the way of doing any damage to any 
one. And even if there was no legal obligation resting upon such 
a man to interfere actively, regarding which 1 say nothing, his 
right, nevertheless, to interfere as against a subcontractor in
sisting upon running such risks, would be undoubted, unie*#, of 
course, he had contracted specifically not to do so; and in some 
classes of cases he might find lie hud rendered himself liable for 
the acts of his sub-contractor.

What I wish to make clear is that, though there is a line, yet 
it is by no means a well-defined line, in law, which renders it safe 
for any man subletting his work to overlook the delinquencies 
of his sub-contractor in this regard.

Then, in view of all this and the reasonable expectations of 
a contracting employer to have his foreman look after his interests, 
how can I say that one who did so under such circumstances 
as existed here could be disavowed as acting without authority 
and beyond the scope thereof? And when we find that this fore
man exercised his authority on more than one occasion by taking 
the gang under his charge, or four or five of them, to do the very 
thing now complained of, to help the subcontractor, is it not
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drawing il rat lier fim* to say ho had authority on several occa
sions to do this, hut yet none to direct how these men of the 
appellant should assist in such work? Is it not asking too much 
when appealing here to ask us to say lie had authority to spend 
his master's money in this way, hut none to direct the proper 
use of such service? To say he had authority to take the appel
lant’s men to do the work, hut none to insist upon its I icing done 
in a proper manner, seems illogical.

Now, there was one of these occasions on which the appel
lant's foreman induced the carter's men to place the goods in a 
proper place, hut on this latter occasion the foreman neglected 
this duty or part of his duty. As to this later occasion, he denies 
interfering in any way hut by helping with his men acting in 
obedience to his orders. The carter’s man says, not only did 
lie interfere, hut actually directed where the gang, including his 
own, were to put the metal in question.

It was for the jury to say which of these men they believed, 
and I assume they believed the carter’s man.

And when we are asked to accept such denial of authority 
as the foreman did make. I must assume on the facts that this 
jury had to net upon tliex had a right to discredit this part of 
his story and did so. Moreover, no one over this foreman has 
ventured to appear in the witness box and add to the force of his 
denial or give more definite meaning to the limits of his authority 
than what we may gather from tin* course of conduct he mani
fests and the definition lie gives in his evidence quoted here
after.

The jury were then face to face with such narrow line of 
authority as is implied in the substantial leading facts relative 
to appellant's relation to the whole matter in ways I have set 
forth and in addition thereto as appears in the following evidence 
of the foreman:—

(j. In the month ol November, ItNKI, you were foreman for the W. .1 
MeCiiire Company. Limited, were you not? A. ^ es.

(j. In the Jaeoh* building on St. Catherine Street? A. Yes
Q. You had been foreman for a long time before that?
It itnrxs: Foreman for the Metiuire Company?
CouuKvl: Yen, in that building?
A. Since the building started.
ty When would that be? \ About May, ItMM. No, I think it started 

in the fall.
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(j. Were you pnwnt in the month of November, 1!HM, when ti delivery 
was made of a part of the end of a boiler? A. Yes

(i What time of the day was that? A. That was just about ten minutes 
to twelve, or so.

Q. Did the lorry that brought this piece of iron in stop near this column? 
A. A little bit from it. Pretty near it. but a little bit away, 

tj. When it came in was it lying Hat on the lorry? A. Yes.
Q. Then your men with the Meldruni men canted it up ami slid it down 

«iff the lorry? A. Yes.
D You di«l not lift it clear? A. We had to slide it off the rig 
D There was onl> one passage for a « art to come in from Alexandra 

Street into the building? A. One passage, yes.

D You were Metiuire’s principal foreman on the building. w«*rc you 
not ? A. Yes.

<2 You ami vour men were present during the whole time this boiler 
front was being put into the position described by you? A. Yes.

D Did you not advise them at all in any way as to the manner in which 
this boiler plate shouhl be plneeil against tin* pillar? A. Y«*s. It was 
place»! against the column, and I suggested that tin • hail better move it 
a little farther back from the position that we had placed it. I thought it 
might make it a little safer.

D You suggested, I think, that they should give it a little more cant? 
A. A little more cant.

Ami. speaking of the part taken in the unloading of the piece* 
of metal which later fell on deceased, he says: - 

Q. You had it taken off? A. Yes.
D Did you have some of your men there to help you? A. Yes.
D How many? A. Well, I cannot say exactly how many.
(J. Did you have t«*n of them? A. Oh, no. There were three or four 

of us. anyhow.
D You and the men of the W. .1. McGuire Company, Ltd., helped the 

Meldruni people to take that piece of boiler out of the wagon? A Yes.
D And, altogether you placed it where?
WitnrHx: The second piece?
('ounxt'l: Yes. that big piece of iron?
A. We placi'd it against the column.
I think this evidence, together with the circumstances I have 

adverted to shewing the relation of appellant to the work in 
question, form such evidence as could not Ik* withdrawn from the 
jury.

I pon tlu'ir verdict so submitted the judgment rests and must 
hi* upheld.

I. therefore, think the appeal should he dismissed with costs.

Drff, .1.—The question of agency is a question of fact, and 
tin* point to Ik* considered in this connection is whether there
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CAN. was evidence upon which the jury could reasonably find that, in
s. c. taking charge of the boiler ends, Finlay acted as servant or agent

m77îT"irk for th<- appellants. Consider the facts:—Jacobs, the owner, who

Bhidokb.
was constructing the building, had let various contracts; one was 
a contract for doing the concrete work, that is. for putting up the
frame of the building; another was a contract with the appellants 
for the plumbing. Vnder the latter contract the appellants were 
obliged to have certain boilers in operation according to a certain 
specification on a named date.

The appellants let to the Robb Kngineering Co. a sub-con
tract for the erection and completion of these boilers, which the 
Robb Company agreed to finish by November 30, 19011. There 
can be no doubt, of course, that McGuire A: Co. were entitled 
to sub-let a part of their contract with Jacobs, their relation to 
Jacobs being that of contractors merely who had undertaken to 
produce a certain result. The contract with Jacobs, which is in 
the evidence, obviously contemplated the-letting of sub-contracts. 
On the other hand, McGuire & Co. specifically covenant to 
indemnify and save harmless tin* owner from all claims, loss, or cost by 
reason of damage or injury to any persons or property through the negli-

of these sub-contractors.
The Robb Kngineering Co. had their factory at Amherst. X.S., 

where the parts required for the execution of their contracts were 
made. These they shipped to Montreal, and they appear to have 
been in the habit of sending these parts to the building without 
making any express provision for their reception. Of this the 
appellants appear to have been complaining. It was obviously 
in the interest of McGuire & Co. to set1 that these parts were 
received and properly taken care of. In the first place, they were 
under a contract to complete their work by a given time. In 
the next plan*, they were hound by the covenant to which I have 
already referred, and pieces of heavy machinery, carelessly placed 
by carters without proper directions, may cause damage. In the 
third place, it might cause inconvenience to other contractors 
working in the same building, ami all the contractors so situated 
would be naturally interested in mutually accommodating one 
another in order to avoid unnecessary delays in executing the 
work; while Robb <V Co. were sub-contractors, for whose action^ 
they would not In* directly responsible in a legal sense, still these
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sub-contractors had been engaged by McGuire iV ('o. to perform ___ 
a part of their contract, and it was altogether natural that they s c 
ami their workmen should take an interest in seeing that the sub- McfirntE 
contract was not carried out in such a way as to give unnecessary

ÜKIIII,I R
trouble to others. All these points lend weight to the probability ___
that McGuire <& Co. would expect their foreman, in their interest. DulT'r 
to exercise some supervision in the absence from the premises 
of anybody having authority from Robb tV Co. in the placing of 
these pieces.

Coming now to the particular circumstances:—the boiler ends 
in question were shipped by Robb & Co. to McGuire & Co. It 
is not explained why this was done in this particular case unless 
it was in accordance with the usual practice. At the request of 
Robb & Co.’s manager in Montreal, tin* McGuire Company gave 
to a carter furnished by Robb & Co. the shipping documents 
shewing the articles directed to McGuire <& Co., with instructions 
to obtain them from the railway company and deliver them at 
the premises in question. In the circumstances tin* carter natu
rally treated these goods as goods deliverable to McGuire A: Co., 
and I think the jury would he entitled to lind that they were 
so treated with the concurrence of McGuire A Co. When they 
reached the premises, there being nobody there representing Robb 
<V Co., Finlay, McGuire <V Co.'s foreman, assumed control of them, 
and it is u|x>n Finlay’s negligence, assuming there was negligence, 
that McGuire & Co. are charged.

Taking all the circumstances I have mentioned together, it 
appears to me that the jury would be entitled to fini! and 1 must 
say that 1 do not think that it would be a conclusion in the least 
unreasonable that Finlay was acting in the interest of and for 
McGuire & Co. with their authority, ami not either giving his 
services to the Robb Co. or simply acting gratuitously in general 
interest.

I have only one more word to add on this point, and that is 
with the object of emphasizing this:—That the question as to 
whether Finlay was acting within the scope of some authority 
he had from the McGuires is simply a question of fact, and for 
the purpose of determining this question I do not think that 
judicial decisions upon other states of fact can be of much value.
The point upon which the jury had to pass was whether, in view
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CAN. of nil the circumstances, Finlay was doing something which he
tCc! and his employers understood lie was there to do. That ques

MrOrmr tion was. I think, put to tin* jury with entire fairness and in such

ItRIIHiFR. a way that I believe they could not fail to understand the nature 
of the question they were called upon to deride, and being, in
deed, far from certain that 1 should not have taken the same 
view as the jury did upon this question, 1 think there is here no 
good ground for setting aside their verdict.

Then comes the question as to whether there was evidence 
of negligence. Now, 1 think the test to In- applied is this. The 
owner of the building as occupier owed a certain duty to persona 
invited to come upon the premises in the ordinary course of busi
ness. 1 think that, as regards positive acts, the responsibility 
of the concrete contractors would lie the same as that of the 
owner, and 1 think, also, that any other person engaged in the 
work of construction, as the ap|>ellants were, would Im- under pre
cisely the same responsibility as to his own i>ositive acts in rela
tion to such persons as the owner would Im\ To put the point 
a little more concretely: McGuire A: Co. were, in my judgment, 
IhiuiuI, as regards such acts, to use the same care, that is to say, 
they were under the same duty to persona properly on the premises 
in tin- course of their business with any of the contractors engaged 
in the construction of the building as the owner would be obliged 
to use with regard to persona invited by him or as any particular 
contractor would lie obliged to use with regard to the safety of 
jiersons invited by that contractor himself. 1 am now speaking, 
let me repeat, of positive acts only. What, then, is the measure 
of that duty? The nature of the situation with which we are 
dealing must not In* left out of sight. Here is a building in course 
of erection. Different contractors are engaged at one and the 
same time in carrying on different operations. In the very nature 
of things the jiossihilities of injury are numerous. It would be 
most unreasonable that anyliody going into such a place, in the 
ordinary way of business, >' 1 cxpwt to find himself at every
|Miint protected against these possibilities as if he were a person 
incapable of taking care of himself. A person going into such a 
place assumes a certain amount of risk. He himself assumes the 
responsibility of exercising \‘ ' *e of a |ierson of ordinary 
faculties ami judgment in order to avoid the reasonably
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dangers of such a place, and the responsibility of the occupier 
must he considered in relation to this responsibility of the in- S.C. 
vitee. The result, I think, has been summed up by Mr. Justice mhü irk 
Atkin in Lucy v. Hawden, 119141 2 K.B. 318, in the proposition 
that the duty is to avoid setting traps.

Coming to the particular case before us. Bridger, so long as J-
he kept to the way provided for persons coming on the premises, 
or apparently provided, was entitled to assume that there were 
no traps. I have had a great deal of difficulty in satisfying myself 
whether there was evidence in this case to convict Finlay of doing 
what could be fairly called setting a trap. I think the point is 
a very doubtful one, and I do not feel justified in going further 
than saying that I am not satisfied that there was not sufficient 
evidence to support the finding of the jury.

Brodevr, J.: It is stated by the appellant company that the Hr..«i.nr .i. 
respondent's hu> was a trespasser in the Jacobs building.
The evidence shews, on the contrary, that the deceased had an 
implied invitation to go into that building to get employment 
He was waiting for that purpose when he was struck by the end 
of the boiler in question. The jury were justified in finding that 
the respondent's husband was lawfully in the place where he was 
injured.

As to the question of negligence charged against the appellant 
company, the jury found that the accident was

, want of cure and lark of sit|»erviaion of I In- Hobh Engineering 
Company and W. J. Met luire «V Co., Limited, by placing the piece of iron 
in a dangeifiiiH position.

The appellant, the W. J. McGuire Co., had the contract for 
the whole heating system in the Jacobs building. They could 
not sublet their contract without the written consent of the pro
prietor. They assumed also by their contract with Jacobs 
all liability for damage or injury occurring to any persons or proper! \ 
through the negligence or illegal acts of the said party of the second part, 
his contractors, sub-contractors, agents or servants.

The appellant made a sub-contract with the Hold) Fngii Hiring 
Co., of Amherst, N.S., to supply and install the boilets that 
formed part of the heating system. One of the clauses of that 
-lib-contract was to the effect that the appellant was 
tn provide right-of-way, openings in buildings, fences etc., and space neces- 
'•try for the delivery and installation of the machinery.

6
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Tin* I toilers were sent from Amherst to Montreal and con
signed to the appellant company. It was, however, on the in
struction of the local agent of the Kohl» Engineering Co. that the 
I toilers were carted from the railway station to the Jacobs building. 
But there was nobody else representing the Robb Engineering 
Co. to receive the goods on the premises; and, as they were 
con? to the Met iuire Company, the carter applied to the 
Met luire Co.'s foreman to get the place where those goods should 
be placed, and the employees of the Met iuire Co. also helped in 
unloading the goods and in negligently placing them in a part of 
the building where carts were constantly passing by.

The jury seems to have been properly charged by the Judge 
presiding at the trial, since the counsel representing the appel
lants stated, in answer to the Judge's inquiry :

My bord. I am thoroughly satisfied with your Lordship's charge.
The jury, with all those facts and circumstances in evidence, 

have found that the s were guilty of negligence. That
verdict has been upheld by the unanimous judgment of the Court 
of Review.

The jury could find the verdict they have rendered; and, in 
view of articles 4UK and *>03 of the Code of Civil Procedure, the 
appellants would not be entitled to have the plaintiff's action dis
missed or a new trial granted.

I would refer to the case of Harold v. ('ifif of Montreal, 3
L.C.L.J. 88. ---------

CANADIAN PACIFIC R. CO. v. GRAND TRUNK R. CO. 
i Myrtle Bridge Case.)

Supreme Court of Canada, Idi nylon, buff. Anglin, and Brodeur, JJ.
March 23, 1914.

1 Railways ($ II It—16)—Chohhinoh—Croshinu by other railway—Con
tract to “maintain" Vi ti re increased traffic—Effect.

The obligation of tin* junior railway which, on obtaining by con
tract with the senior road the right to cross its line by a subway or 
undercrossing, covenanted to construct the crossing according to 
specifications approved by the chief engineer of the senior road, to 
repair it and keep it in a good and safe state, and to repay to the latter 
the cost of necessary work done in the event of the junior road failing 
to “maintain” the crossing to the satisfaction of said chief engineer, 
is not restricted to the keeping of the crossing in repair merely as it 
was when it was first passed upon by the chief engineer, but. in view 
of an intention to be gathered from the entire contract, may be inter
preted as covering repair and maintenance which is requisite for the 
heavier traffic incident to the increased business which time had de
veloped on the senior road.

[Atty.-Genl. v. Sharpness, .'til Times L IT 27d; Leek Improvement v 
Stafford Justices, 20Q.B.I). 794; Scvenouks v. London C. <(• I)., 11 Ch.I). 
025, referred to.]

6
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Case stated by the Hoard of Railway Coinmissioii(‘rs for 
Canada for the opinion of the Supreme Court of Canada on the 
question of law raised by the parties.

The following is the ease stated by the Board, omitting the 
portions not material on this appeal:

1. For tin* purpose of tin* construction of the Ontario and Quebec Rail
way Company's line (now controlled by appellants), that company entered 
into an agreement with the Midland Railway Company (controlled by 
respondents), providing for four crossings of the line of that company, 
three of which, under the agreement. were to he effected by means of struc
tures built over the line of the Midland, and one (the crossing now in ques
tion) by a structure carrying the Midland track over the line of the Ontario 
and Quebec Railway.

2. The following is a true copy of said agreement
“This deed made this twenty-first day of February, in the year of Our 

Lord, 1KN.'L
“Hv and between:
“The Midland Railway Company of Canada, hereinafter called the 

Midland Company, of the first part, and
“The Ontario and Quebec Railway Company, hereinafter called the 

Ontario Company, of the second part.
“Whereas the Ontario Company propose with their line to cross the 

lines of the Midland Company at the points and in the manner following, 
that is to say:

“The Whitby section by an undercrossing at or near Myrtle station.

CAN

S. C.

Canadian 

R. t o.

Trunk 
R. Co.

Statement

“And whereas the Ontario Company desire the Midland Company to 
assent to the said respective crossings, and the Midland Company is willing 
to do so. hut only upon and subject to the terms and conditions herein
after expressed, and the performance of which forms the consideration for 
the said consent.

“Therefore, this deed witnesseth that in this deed the words ‘The 
Ontario Company" shall mean the party hereto of the first part, and the 
words The Midland Company’ shall mean the party hereto of the second

“That in consideration of the premises and of the covenants and agree
ments hereinafter contained on the part of the Ontario Company to he 
by the Ontario Company observed, kept and performed, they, the Mid
land Company, have and by these presents do grant unto the Ontario Com
pany, their successors and assigns forever, the easements, rights, and privi
leges of crossing with their railway the lines of the Midland Company as 
follows, that is to say.

“4. At Myrtle, on the Whitby and Fort Perry section of the Midland 
Company's line, by an undercrossing

“With respect to the said undercrossing of the Midland Company’s 
Whitby section or line, it is expressly covenanted and agreed that the 
Ontario Company shall prepare and submit to the chief engineer of the 
Midland Company the detailed plans and specifications for the work to be
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Statement

"That these plans ami the spécifications for the work shall, before the 
work is commenced, he settled and approved by the said chief engineer of 
the Midlitnd Company, and when approved by him shall be signed by him, 
and his signature shall be the only evidence receivable of his said approval.

“That the whole of the material used in the work of every kind, and 
the workmanship, shall be in accordance with the plans attd specifications, 
so after the execution of these presents to he settled, agreed upon, and 
signed, and shall be done to the entire satisfaction of the said chief engineer 
of the Midland Company.

“That the said several crossings above mentioned shall all be main
tained at the cost of the Ontario Company, and shall each always be main
tained in a good and safe state, and so as in no way to endanger the property, 
fixed or movable, of the Midland Company; and against all damage be
cause of the construction or non-maintenance of the said crossings, and 
each of them, the Ontario Company shall and will save the Midland Com
pany harmless.

"That, if at any time the Ontario Company fail or neglect to maintain 
the said crossings respectively to the satisfaction of the chief engineer 
for the time being of the Midland Company, the said last-mentioned com
pany may cause such repairs to lie made, or said maintenance to be done, 
as by their said chief engineer may be deemed necessary, and the cost of 
so doing shall, on the account therefor, certified by the said chief engineer 
of the Midland Company, being presented, be paid in cash."

4. The Canadian Pacific Railway Company, in operating a steam shovel
used in making betterments in its line, damaged the bridge carrying the 
Midland line over its tracks (the crossing in question), and on February (ith, 
1913, made n to tin' Hoard for its approval of temporary false
work to support the bridge.

5. The (Iran<l Trunk Railway Company (owning and operating the Mid
land Railway), then made application to the Board for an order directing 
the Canadian Pacific Railway Company, at its expense, to reconstruct, 
in accordance with stress sheet, dated March nth, 1913. and submitted t here
with, and thereafter maintain in a good and proper condition of repair, the 
bridge in question (which provides the unde i crossing referred to in the 
agreement), so that the same shall he safe for the passage thereover of the 
traffic on the Grand Trunk Railway. It is on this application that Order 
No 19298 has been made by the Hoard.

0. Vnder the ordinary practice of the Hoard, the Canadian Pacific 
Railway, as the junior line, would have to provide a bridge sufficient for the 
present proper and reasonable requirements of the Grand Trunk, as ordered 
by the Board.

7. The crossing in question having, however, been constructed under 
the above agreement, and not under the Hoard’s order, the issue between 
the parties is determined by the agreement.

The question reserved at the request of the Canadian Pacific Railway 
Company for determination by the Supreme Court of Canada is:—

Whether or not, under the agreement, the obligations of the Canadian 
Pacific Railway Company are confined to maintaining the bridge as origi
nally constructed, irrespective of the increased requirements of traffic 
carried on the Grand Trunk Railway.

8. Should the opinion of the said Court be that the liability of the

38^8
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Canadian Pacific Railway Company is bo limited, the Grand Trunk Rail- CAN.
way Company will pay to the Canadian Pacific Railway Company the s
sum of Two Thousand Two Hundred and Fifty Dollars (2,250), the addi- ___
tional cost of a bridge to carry the increased load, and one-eighth of the Canadian 
annual cost of up-keep. Pacific

H. Co.
The appeal was dismissed. r.

Grand
E. W. Beatty, for the appellants. Tri nk

IF. II. Biggar, K.C., for the respondents.

1 i>inoton, J.: -The in question herein turns upon idmgton. j.
the construction of the following clause in the agreement between 
the respective predecessors in title of the parties hereto.

That the said several crossings above mentioned shall all be main
tained at the cost of the Ontario Company, and shall each always be main
tained in a good and safe state, and so as in no way to endanger the property, 
fixed or movable, of the Midland Company; and against all damage be
cause of the construction or non-maintenance of the said crossings, and 
each of them, the Ontario Company shall and will save the Midland Com
pany harmless.

It is the crossing that is to be maintained and evidently in 
perpetuity. To interpret the word “maintained” (a word of 
varying and doubtful import) as used here we must look at the 
scope and purpose of the whole agreement, and bear in mind the 
relation of the parties to each other, and why and how that came 
uliout. We must also l>ear in mind that the parties must have 
observed and known in 18,83 (what every person having to do 
with railway building and maintenance then knew so well) that 
there was a continuous tendency to increase the load and con
sequent strain put upon such structures as this, and we must, 
therefore, assume that they anticipated the possibility of recon
struction to meet such emergency.

When we bear all these things in mind, I think we must con
clude that the party covenanting became bound to provide against 
each and all such emergencies, and undertook with the other to 
bear whatever expenses were necessary to maintain the crossing 
in such manner as to enable that other safely to pass over with 
such load as at the time and occasion of its doing so might reason
ably be used in the course of its business.

I do not think that the reference made to the manner in 
which other crossings were to be then executed can determine 
anything relative to this, or that the manner in which this one 
was to he constructed or the method by which the temporary

C-D
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agreement for executing the work was specified can have any
thing to do with the matter now arising. The parties were very 
properly trying in an amicable manner to produce by such details 
being inserted in the agreement what would suit the then time 
and occasion and be satisfactory for use for a reasonable length 
of time at least.

The time seems to have come, after thirty years of develop
ment. that the structure is no longer adapted for the service now 
demanded. Of course, we have nothing to do with the facts 
relative to the necessity. All that we have to do is to assume 
that such a necessity has arisen by reason of the increased require
ments of respondent's traffic, and determine whether or not the 
agreement is to be interpreted and construed as an undertaking 
against such possible necessity. I think it is to Is* so interpreted 
and construed, and that the submission must lie answered accord
ingly.

I do nut see any provision made for the costs of this appeal. 
Of course, if there is none or understanding relative thereto, the 
usual rule of costs being borne by the unsuccessful party will have 
to prevail.

Di». .1. There were two observations in the able argument 
of Mr. Tilley which I fully accept: First, that, in construing an 
agreement of this character, one should be cautious in taking for 
granted that the circumstances immediately surrounding the 
transaction give the clue to all the considerations by which the 
contracting parties were actuated: and exeeei y cautious also 
in allowing such circumstances to suggest ambiguity in clauses 
not otherwise difficult to construe. Second, the agrmnent ought 
to Ik* construed as a whole—in the sense that one ought not to 
assume that an apparently leading provision is an overruling pro
vision.

|The terms of the agreement were here set out.]
The principal point made by Mr. Tilley in support of the 

appeal is that (as the* undercrossing at Myrtle was to be con
structed conformably to plans and s|iecifieations “settled and 
approved" by the chief engineer of the Midland Company, and 
“to his entire satisfaction,") the whole duty of the Ontario Com
pany was to maintain the undercrossing and keep it in sufficient 
repair and in a “good and safe state," as it was when it was

8
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passed on by that officer. That, no doubt, is a possible construc
tion. But it is not by any means the only construction. The 
specific provisions with respect to the Myrtle crossing may with
out difficulty he read as establishing simply a condition precedent 
to the right of the Ontario Company to cross the line of the 
Midland Company at that place, and not as limiting, in relation 
to that crossing, the subject mutter of the general provision of 
the contract requiring tin* Ontario Company to maintain all the 
crossings “in a good and safe state so as in no way to endanger 
the property of the Midland Company.” I think the latter is 
the preferable view, because, observing strictly the cautions above 
indicated (as 1 think they ought to be observed in construing 
this agreement), both parties must be presumed to have acted 
in view of the probability, as the learned Chief Commissioner 
remarks, of the load being increased from time to time; and it 
is manifestly ‘ • that the Ontario Company could have
intended that the chief engineer of the Midland Company should 
lx* under a duty to his principals requiring him to insist that the 
initial design and construction of the undercrossing should be 
sufficient to provide for any increase of load that might take 
place in the future; and such, obviously, would be the effect of 
the construction the appellants, as successors to the Ontario 
( ’ompany, now contend for. I think the more satisfactory reading 
of the provision last referred to is to construe the words 
shall ouch always ho maintained in a good and safe state, and so as in no 
way to endanger the property, fixed or movable, of the Midland Company 
as stipulating for maintenance according to a varying standard 
sufficient to permit the safe passage of traffic as the conditions 
of traffic over the Midland Company's line might from time to 
time require. 1 concur in the view of the majority of the Board 
of Railway Commissioners as expressed in the judgment of the 
learned Chief Commissioner.

CAN.

&C.
Canadian 

It. Co.

Think
It. Co.

A noli N, J.: In my opinion the scope and character of the 
obligation of maintenance assumed by the appellants, under tin* 
agreement of February 21, 1883, in respect of the crossing at 
Myrtle, as well as tin- other crossings with which that instrument 
deals, is to be found in the provision that
said several crossings above mentioned shall all he maintained at tin* cost 
of the Ontario Company, and shall each always be maintained in a good 
ami safe state, and so as in no way to endanger the property, fixed or 
movable, of the Midland Company.

11118413
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This clause entailed in respect of the other crossings, where the 
right-of-way of the Ontario and Quebec Ry. Co. is carried over 
the Midland Railway, the duty of maintaining bridges adequate 
to bear any increased weight of the rolling stock which the Ontario 
and Quebec Ry. Co. or its lessees might see fit to use in the future; 
it entailed a corresponding obligation to provide and maintain 
a bridge at Myrtle sufficient to carry in safety such rolling stock 
as the G.T.R. Co. might, in meeting the requirements of future 
traffic, find it economically necessary or advantageous to employ 
on its railway. Apart from agreement, there can be little doubt 
that the G.T.R. Co., as senior road, could have obtained an 
order imposing this obligation on the Ontario and Quebec R. Co. 
when it sought the right of crossing. It is most improbable that 
it was the intention of the parties, by their agreement, to deprive 
the G.T.R. Co. of any benefit which it might derive from its 
seniority. There is nothing to indicate an intention to abandon 
any such advantage. Read in the light of the circumstances 
under which it was entered into, I think the agreement makes 
sufficiently clear the obligation to which the Board of Railway 
Commissioners have held the appellants to be subject.

The appeal should be dismissed with costs.

Brodeur, J.:—The right of one railway company to cross the 
track of another is as undoubted as its right to cross the land 
of the original owner. The senior road is then entitled as the 
original owner to proper compensation. In this case the right 
to cross was secured by the junior road undertaking to maintain 
the four crossings mentioned in the agreement, 
in a good and safe state, and so as in no way to endanger the property, 
fixed or movable
of the senior road.

No compensation in money or otherwise was stipulated. All 
those four crossings were high level. In three cases subways 
were to be used by the senior road, and in the other case the 
subway was to lie used by the junior road. Four bridges then 
were to be constructed and maintained by the junior road.

The appellant, the C.P.R. Go., is the successor in title of the 
junior road, and the senior road is represented by the G.T.R. Co.

It is pretty clear by the provisions of the contract that the 
parties contemplated not only the then existing requirements of
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the traffic, but also the reasonable improvements consistent with ___
the good administration of a railway. 8. C.

Heavier engines and trains having required the laying of ( anadian 
stronger bridges, the C.P.R. Co. proceeded to build them at the 
three crossings where their track was passing above the (î.T.R.
Co. But, having refused to give a similar strength to the bridge xrvnk 
that was utilized by the G. T.R. Co., the C.P.R. Co. was ordered r. Co. 

by the Railway Commission to do it. Brod(,„r ,
The obligation of the junior road is to see that the crossings 

should always be kept in such a way that the property of the 
senior should never be endangered, and even in the case where 
the subways were utilized by the G .T.R. Co., the C.P.R. Co. 
is bound to change its height if the alterations made in the size 
of the cars required it. The contracting parties had not in view 
then only the present, but also the future, and they thought that 
the provision of the contract was sufficiently clear to cover stronger 
bridges if the necessities of the traffic required it.

“Maintenance” would, in the ordinary sense, mean “keep in 
repair”; but it must vary according to the instrument in which 
it is found and the circumstances in which it has been used.

It was decided in the case of Sevenoaks, Maidstone and Tun- 
bridge li. Co. v. London, Chatham and Dover H. Co., 11 Ch.D. 020, 
that
under power to maintain a railway and works, reasonable improvements, 
consistent with the purpose of the undertaking, are included.

Mr. Justice Killam, in construing a contract between the 
Intercolonial Railway and the G .T.R. Co., said:—

It appears to me, therefore, that the term “maintenance’ was not limited 
to keeping the railway and works in the condition in which they were when the 
contract was made; and that there was no implied condition that the rail
way was then in a thorough working condition for the purpose of the future 
traffic; and it appears to me that the parties must also hare contemplated that 
these changes would be constantly going on, and that they were going on at the 
very time the contract was made—o.s the evidence shewed to have been the fact, 
to the knowledge of a number of officials of the Intercolonial Railway.
Anil it must also have been within the contemplation of the parties that 
the comjiany should not wait until a portion of the line or some structure or 
appliance connected with it was wholly unfit for use before repairing, replacing 
or improving it. In a work of this kind it is necessary to anticipate and to 
prepare in advance, in order that it may he kept in a thorough efficient 
working condition. The cost of anything reasonably required for this purpose 
appears to me to be part of the east of maintenance to which the Crown is hound 
to contribute■
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sioners v. Justices of the County of Stafford, 20 Q.B.I). 704, in 
which Lord Esher said, at p. 700:-

It might be that if, owing to the increasing traffic, it became necessary 
to use harder stone than had been used previously to repair such a road, 
so as to provide a better macadamized road to meet the requirements of 
the traffic, the highway authority in so doing would only be maintaining

Brodeur, J. the road.
We have a very recent case decided by the Court of Appeal 

in England, on January 28 last, Attorney-General v. Sharpness 
Xew Docks and Gloucester and Birmingham Navigation Co., 30 
Times L.R. 273, hearing on the question at issue in this case. 
By an Act passed in 1791, a company was empowered and directed 
to make bridges to carry highways over a certain canal. The 
Act provided that all such bridges should from time to time be 
supported, maintained and kept in sufficient repair by the com
pany. It was held
that the company was under the obligation to repair the bridges according to 
the standard of the traffic requirements of the present day.

These authorities are conclusive, and, in my opinion as to tin- 
provisions of the contract, the circumstance of the case, where 
a junior road obtains the use of a senior road without any com
pensation, the fact that a railway company has no right to cross 
tin- track of another so as to impair the exercise of its franchise 
shews that the (î.T.R. Co. had the right to require that the 
bridges should be of such a character as to properly carry on its

The appeal should be dismissed with costs.

SASK. BAXTER v. ELLIOTT.

8.C. Sa skate In iran Supreme Court. Xciclands. liroirn, and FA wood. ,1.1.
.Voti mber 28. 1914.

1. C osts <8 11—28)—Si .xi.k; class of action—District cm kt—"Small
DKItT l-ROCKDCRK."

Where « counterclaim tiled in « district court (Saak.) is for a 
debt or liquidated amount and properly a matter of set-off the dis
missal of such counterclaim with costs carries coats to the plaintiff 
on the district court scale and not under the small debt procedure if 
the excess claimed by the defendant over the admitted portion of the 
plaintiffs claim was over $100.

[ ImoM v. noblntt. 22 Q.B.D. 543. 58 L.J.Q.B. 219, applied.]
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Appeal from a District Court on a question of taxation of SASK. 
costs. g q

Appeal allowed. Baxte»

T. F. Morton, for the appellant. Elliott.
C. IV. Huffman, for thv respondent.
The judgment of the Court was delivered by

Xkwlandk, J. :—The plaintiff brought art ion a gamut the tie- Newuua.. j. 
fendant on a promissory note for $5(1 and interest, un aeeount 
for work done and materials provided, and for goods sold and 
delivered, amounting to $81.05, or together, including interest 
on note, $5.25, for the sum of $1311.30. The defendant admitted 
the note but denied owing the rest of the claim, and he counter
claimed for work done, goods sold and delivered, board and 
lodging furnished the plaintiff’s wife and daughter, and care 
and feed of the plaintiff’s horse, making together. $170.35, or 
after deducting the amount admitted, the sum of $121.10. At 
the trial, judgment was entered for the plaintiff for $55.25 and 
costs, and the counterclaim dismissed with costs.

Vnder rule 18 of the District Court Rules, plaintiff taxed his 
costs of action under the small debt tariff, and his costs on dis
missal of the counterclaim were taxed under the same tariff.
An appeal was taken from the taxing officer to the District Court 
Judge, who, on a review of the taxation, decided that the plain
tiff could only tax his costs on dismissal of the counterclaim 
under the small debt tariff, which would be 10 per cent, of the 
amount of the counterclaim, from this decision the plaintiff 
appeals.

The question under what scale the plaintiff can tax his costs 
of defence to the counterclaim depends upon the construction 
to be placed upon r. 18 of the District Court Rules. This rule 
is that if in an action in the District Court the plaintiff recovers 
$100 or less “he shall recover only such costs as he would have 
recovered had the action been brought under the provisions of 
the small debt procedure.” The English rule marginal No. 987, 
bays that if the plaintiff recovers a sum not exceeding £50 “he 
shall be entitled to no more costs than he would have been en
titled to had be brought his action in a County Court.”

5—20 H.I..R.
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These rules being practically the same, the decision of the 
Court of Appeal in England in Amon v. Bobbett, 22 Q.B.D. 543, 
58 L.J.Q.B. 219, will apply. The following citation from the 
judgment of Bowen, L.J., gives the facts of that case and the 
reasons for the decision of the Court that the plaintiff's costs of 
his successful defence of the counterclaim should he taxed on 
the High Court scale. On p. 546. he says:—

Tin» fact* nr<‘ «impie. There was a claim for 14K. which might have gone 
to the County Court, hut was brought in the Superior Court; the defen
dant had a counterclaim (a real counterclaim, not a set-off) in the nature 
of a cross action for over £100. which, as a separate action, he could only 
have properly brought in the Superior Court. The plaintiff succeeded on 
his claim, in fact it was not disputed; the counterclaim failed; therefore 
the plaintiff succeeded both on the original claim, and the counterclaim. 
Then arose the question of costs. The plaintiff admits that, having re
covered only £4N on his claim, he is touched by Order LXV., r. 12, and as 
regards hi claim, can only get costs on the County Court scale. But the 
defendant seeks to go further, and says that as the plaintiff was suing in 
the High Court for a sum which could have been recovered in the County 
Court, lie is only entitle** to costs on the counterclaim on the County Court 
scale, although that counterclaim was for a sum exceeding £100.

W'c have a simple question to decide; whether a plaintiff, who recovers 
less than £50 on his claim, and admits that in respect of it he is not en
titled to costs on the High Court scale, and who also succeeds on a coun
terclaim, is to be limited as regards the counterclaim to County Court 
costs. 'I his question depends entirely on Order LXV., r. 12. upon which 
there are two opposite contentions. The plaintiff admits that the rule ap
plies, but says that the counterclaim is not part of his action, and that 
the rule only cuts down the costs of his action. The defendant says that 
the counterclaim is part of the litigation, and that the costs of the whole 
litigation are cut down by the rule when the plaintiff might have com
menced proceedings in the County Court. Which is the true construction? 
It is true that in many of the rules the counterclaim is spoken of as though 
it were part of the procedure in the plaintiff's action; but it has been held 
in many cases that for the purposes of taxation on a counterclaim should be 
treated as though it were a cross-action. It is obvious that the view which 
is to Is* taken of a counterclaim must depend upon the particular rule in 
which it is dealt with; and if we find that the mixing up of the claim and 
counterclaim together (so to speak) would work injustice, then we must 
adopt the other view, ami disconnect the counterclaim from the claim, so 
far as may be necessary for the purposes of justice. Here, the plaintiff 
has, it is true, chosen the forum: but a plaintiff who has proved successful 
on a counterclaim can hardly suppose when he brings his action that a 
shadowy counterclaim is about to lie waged against him; he is not re
sponsible for its being set up. As to the costs then which belong to the 
choice of forum (if 1 may so phrase it), the plaintiff can only get County 
Court costs; but why should he only get County Court costs on an issue 
for which he is not responsible, an issue which could not have been brought 
in the County Court, and upon which he has proved successful? Why
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should IiIh right to costs In- ■*.» limited? To cut down the plainti Vs right SASK.
to costs in this fashion would lie to work in just ic ■; and moreover, the ------
rule does not require that interpretation; it uses the word “entitled”;
entitled where? It can only mean entitled “in hit action,” and the lan- Baxtkr
guage of the remainder of the rule shews that these words should he read r.
in this place; the rule really deals with the costs appurtenant or appen- Elliott.
dant, so to speak, to the plaintiffs own action. " 7* .N-wlandv .1

If the facts in this case arc the same, the rules being prac
tically the same, the reasoning of Bowen. L.J., will apply, and 
the plaintiff would be entitled to tax his costs of defence to the 
counterclaim on the District Court scale and not on the small 
debt scale.

In only one particular do the - a ses differ, and that is in the 
nature of the counterclaim. Both the learned Judges who de
livered judgments in Amon v. Bobbet, supra, Lord Esher, M.R., 
and Bowen, L.J., emphasized the fact that it was a real counter- 

and not a mere set off. In this case the counterclaim, being 
for a debt or liquidated amount, is properly a set-off or defence 
to the plaintiff's . and not a counterclaim, if it were not 
for the fact that it exceeds the amount of the plaintiff's claim 
and the defendant asks for judgment for the excess. After ad
mitting a part of the plaintiff’s claim the defendant claims 
$121.10 in excess. This amount could only he recovered under 
the general procedure of the District Court. 1 am of the 
opinion, therefore, that this case is similar to Amon v. Bobbctt, 
and the reasoning of the learned Judges in that case applies.

The ease of Cox v. Christie, 5 Terr. L.R. 475, cited by the 
defendant has no application to this case. That action was 
brought under the small debt procedure, and the only question 
there was whether the plaintiff having succeeded on the counter
claim. could tax costs of the counterclaim as well as his costs of 
action. R. 617 of the Rules of the Supreme Court, which was 
then in force and which was similar to District Court r. 18, was 
not in question.

I think, therefore, the appeal should be allowed. The bill 
of costs which the plaintiff claims will have to lie referred to the 
clerk for taxation, as plaintiff has charged a large number of 
items which are not properly costs of the counterclaim, but costs 
of the action, and he has put in a number of items for which 
there is no provision in the tariff.

The plaintiff should have the costs of the appeal.

5
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UPLANDS, LTD. v. GOODACRE.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., Idington, Duff, 

Anglin, and Brodeur, JJ. June 1, 1914.
1. Contracts (§11 D—188)—Büilder’8contract—Condition; certificate

OF ABANDONMENT—NECESSITY OF CERTIFICATE.
Where a building contract stipulates as a condition precedent to the 

owner’s right to take over the contractor’s plant for use in completing 
the works that the manager of the owning company shall certify that, 
in his opinion, the contractor has abandoned the contract, such certi
ficate .b necessary to give the owner the right to the possession and 
use of the contractor’s plant as against a sheriff’s execution against 
the contractor, although the latter had written the owner giving notice 
of the stoppage of the works on account of alleged unjustifiable inter
ference therewith.

|I’plands v. (Joodacre, 13 D.L.R. 187, 18 B.C.R. 343, affirmed on 
other grounds.]

Appeal from the judgement of the Court of Appeal for British 
Columbia (18 B.C.Rep. 343, 13 D.L.R. 187, affirming the judg
ment of Gregory, J. (12 D.L.R. 407), at the trial, by which an 
interpleader issue to determine the ownership of goods seized by 
the sheriff under an execution issued by the respondent, as judg
ment creditor of the Anderson Construction Company, was decided 
against the present appellants.

The appeal was dismissed, Duff, J., dissenting.

Xesbitt, K.C., for the appellants.
Ewart, K.C., for the respondent.

Fttpetrick,c.j. ^ir Charles Fitzpatrick, C.J., agreed with Anulin, J.

idington.j. Idington, J.:—This appeal turns, I think, upon the true 
construction of the application to the facts of the following part 
of paragraph 5 in the contract between appellant and the Ander
son Construction Company:—

5. Upon the insolvency of the contractor, or upon an execution being 
levied on his goods, or upon a judgment in a Court of British Columbia 
being obtained against him, which shall not be satisfied or secured within 
fourteen days, or upon his making arrangements for assignment in favour 
of his creditors, or upon the manager certifying under his hand to the com
pany that, in his opinion, the contractor

(a) Has abandoned the contract, or . . .
Then the company, without in any wise prejudicing any other of the 

rights or remedies of the company under the contract, may enter upon 
the said works and expel the contractor therefrom, and may itself use the 
materials and plant upon the premises for the completion of the works, 
and employ any other contractor to complete, or may itself complete the 
works, and upon such entry the contract shall be determined save as to the 
rights and powers conferred upon the company and manager thereby.

CAN

S. C.
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The contractor, by a letter of remonstrance with regard to 
the alleged unjustifiable interferences of the appellant, wrote 
appellant notifying it of the stoppage of the work. Thereupon 
the appellant’s president had directed some of his men to take 
possession of the goods in question, but, instead of adopting the 
methods specified in the contract for expelling the contractor 
therefrom, and thereby determining the contract, entered into 
correspondence with the contractor’s surety to induce it to pro
ceed with the contract. Meantime the sheriff seized the goods, 
which were thus, in my view of the facts and reading of the con
tract, merely held tentatively in possession. To speak of such 
a possession as that which might have ensued upon a determina
tion of the contract within and according to the terms thereof 
and a possible bar to a sheriff’s seizure, seems a misinterpreta
tion of what actually happened.

It is beside the question to set up the doubtful state of solvency 
or insolvency. For, even if insolvent, the contractor was not 
ipso facto by the terms of this contract, to be considered as ex
pelled from the contract and the right of property or possession 
in its tools and material changed.

It is the election lx\vond doubt to actually expel it from and 
terminate the contract that is the right given.

The method of doing this, if before the seizure,
certainly fell far short of what the contract had in contemplation. 
And as a result the sheriff’s seizure cannot be displaced or the 
claim that it was irregular, and such as only a trespasser might 
have effected, be upheld.

The appeal must, therefore, I think, be dismissed with costs.

Anglin, J.:—While unable to accept the construction of the 
agreement, under which the appellants assert a right to posses
sion of the property in question as against the sheriff, which 
would give them the right to take possession only if they intended 
to proceed themselves to complete the works and not to do so 
through other contractors, I am of the opinion that this appeal 
fails on other grounds.

The agreement prescribes certain alternative conditions pre
cedent to the appellants’ right to take possession of and use the 
plant and materials of their contractors, the execution debtors. 
Two of those conditions which they claim to have l>een fulfilled

CAN
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Anglin. J.
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Insolvency, though by no means improbable, has not been 
proved.

The contract requires that its abandonment shall be certified
under the hand of the manager of the company before the right 
to take possession of and use the contractors’ materials arises.
1 cannot accept the suggestion that this stipulation was so wholly 
in the interest of the contractors that it could be and was waived 
by their letter stating that for certain reasons they would be 
unable to proceed with the work. Having chosen to make the 
procuring of thi certificate a t ion precedent to their right
to take possession on abandonment, I am of the opinion that with
out it the appellants cannot establish a right to possession as 
against the sheriff.

Moreover, I am not satisfied that there was in fact an abandon
ment by the contractors within the meaning of the provision of 
the contract which is invoked. I would, on these grounds, dis
miss the appeal with costs.

CAN. PICHON v. THE “ALLIANCE No. 2.”

ExTc. Exchequer Court oj Canada. tt.C. Aihniralty District, Martin. I.ocal Judge 
in Aihniralty. June 12, 1UI4.

1. Admiralty ($11—8)—Fishing tai km; on vessel—‘•Necessaries”— 
Wiiat constitutes.

Fishing stores such as hooks, gall's, nippers, ami knives used hv a 
boat in the halibut fishing trade are as much ‘‘necessaries” in admir
alty law as are sailing stores to a vessel engaged only in transporta -

[ Victoria Mad incry Co. v. The “Camilla.'’ 17 D.L.K. 27, IS B.V.R. 
oil. referred to, The “Dundee.” 1 Hag. Adm. 109, 2 Hag. Adm. 137, 
followed.]

Statement. Claim for fishing tackle which it is alleged come within the 
term “necessaries.”

A.,/. Patton, for plaintiff.
F. C. Elliott, for ship.

Marlin. J.A. Martin, Local Judge in Adm. :—This is a claim for fishing 
tackle, such as hooks, gaffs, nippers, and knives used by the fish
ing schooner “Alliance No. 2” in her business as a halibut fish
ing boat, which it is alleged come within the term “necessaries,” 
lately considered by me in the case of the Victoria Machinery

7



20 D.L.R. | Pichon v. Tin: 11 Aluanvi: No. 2.” 71

l)il*ot Co. v. Tilt “Canada” (1913), 17 D.L.K 27. at 30. 18 CAN
B.C'.R. 511, wherein the leading authorities are collected. After Ex. c.
a further consideration of them and others, cited chiefly in i»7<*Î7Ôn 

Koscoe’s Admiralty Practice (3rd ed.) 206, I have reached the 
conclusion that these fishing-stores, as they arc properly called, “Alliance 
are just as much necessaries as are sailing-stores, to a vessel on- No. 2.” 
gaged in that occupation. In the case of the whaler "Dundee" Martin.j.a.
( 1833-7), 1 Hag. Adm. 109, 2 Hag. Adm. 137, the fishing-stores 
she had on board, viz., “boats, fishing-tackle, such as harpoons, 
lines and rockets, casks and various other implements,” inde
pendently of her sailing stores, were held to be “appurtenances” 
within the meaning of the 53 Geo. 111. eh. 159, and there is no 
distinction, for the purposes of the present case, between neces
saries and appurtenances, because unless she were provided with 
them she could not sail for the fishing grounds. The subject is 
considered by Lord Stowcll, 1 Hag. Adm. at pp. 120-7, with his 
customary lucidity, and he summarizes it in saying that :—

A ship may have a particular employment assigned to lier, which may 
give a specialty to the apparatus that is necessary for that employment.
A ship built for the reception of galley slaves must have such a peculiar 
apparatus. Whether a whaler is originally built with any peculiarity of 
construction for that service, is more than I know; but this is clear, that 
unless she has various appurtenances not wanted in other ships, as well as 
a crew peculiarly trained, she had better stay at home, than resort to the 
Arctic regions, where alone her function can Is- exercised.

I hold, therefore, that these fishing stores are necessaries to 
this fishing vessel and judgment will be entered for the amount 
already agreed upon.

Judgment accordingly.

MAXWELL v. CAMERON
Manitoba hinij'a Hindi, Halt, ./, October 28, 11)14.

1. Moratorium (8 1—1)—Foreclosure decree—1rs form under Act.
A foreclosure decree as to the purchaser's interest under a land pur

chase agreement will, since the Moratorium Act, 111 14, Man.. Is- con
ditional upon the non-payment of the principal, interest and costs 
within one year from the taxing ollicer’s certificate, together with sub
sequent interest to the date of payment.

2. Jvdumknt ( 8 I E—35) —Form and suhntaxck—Conformity to plead
ing» and proof—Relief not specifically claimed.

A general claim for further and other relief made in the plaint ill's 
statement of claim, will not, upon a motion for judgment in default of 
defence entitle the court to award any relief beyond that which is 
specifically claimed.

|Faithfnil v. Woodley, 43 Ch.D. 287. applied. 1

MAN

K. R.
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MAN. Motion for judgment.
K. 1$. Order accordingly.

Maxwell E. F. Haffner, for plaintiff.
v.

Cameron. Galt, J. :—Motion for judgment,
oah. j. In this action the plaintiff issued his statement of claim on

July 7, 1914 ; the defendant was personally served on July 8; 
interlocutory judgment was signed on July 27, and the action 
came before the Court on motion for judgment on Septem
ber 23.

The plaintiff alleges that under an agreement for sale dated 
November 15, 1913, the defendant agreed to purchase from the 
plaintiff certain lands in the city of Winnipeg for the sum of 
$4,500, payable as follows: $700 in cash; $1,650 by the defend
ant assuming and keeping harmless the plaintiff from the pay
ment of moneys due or accruing due by virtue of a certain mort
gage to the Toronto General Trusts Corp., and the balance of 
$2,150, in eight consecutive half-yearly payments of $268.75 
each on the 15th day of May and November in each of the years 
1914, 1915, 1916, and 1917, with interest at the rate of 7 per 
cent, per annum from the date of said agreement to be paid on 
the said sum of $2,150 or so much thereof as should from time 
to time remain unpaid, the first of such payments of interest 
to be made on Max 15, 1914. It was a term of said agreement 
that all interest becoming overdue should be forthwith 
treated as purcb m money and should bear interest at the rate 
aforesaid. It sa further term of the said agreement that in 
the event ot fault being made in the payment of principal, 
interest, taxes or premiums of insurance or any part thereof, 
the whole purchase money should become due and payable. 
The defendant covenanted to pay the various amounts men
tioned, but made default in the payment of the sum of $268.75, 
purchase money and $75.25 interest, which became payable to 
the plaintiff on May 15. 1914, and no part of the said instalment 
or interest has been paid, by reason whereof the whole of the said 
purchase money has now become due and payable to the plaintiff.

It was further provided in the said agreement that in de
fault in prompt payment the plaintiff should l>e at liberty to
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determine the said agreement by mailing a notice to the defen
dant at Winnipeg.

The particulars of claim are as follows:—
Purchase money .............................. $2,150.00
Interest ............................................ 75.25
Additional interest ......................... 19.20

MAN.

K. B. 

Maxwki.i 

Cameron.

Total............................ $2,244.45
The plaintiff claims that a time be appointed bv the Court 

for payment by the defendant to the plaintiff of the said sum 
of $2,244.45, with interest thereon at seven per cent, and costs 
of action, and in default, that the agreement may be cancelled 
and the defendant foreclosed, and that the defendant be ordered 
to give up possession of the lands. The plaintiff also claims 
further and other relief and costs.

On September 18, that is to say, a few days before this 
motion was heard, the legislature passed an Act respecting Con
tracts Relating to Land, commonly known as the Moratorium 
Act.

I have had occasion to consider the effect of most of the 
various provisions of this Act in the case of Fisher v. Ross, 19 
D.L.R. 69. 1 have in that case decided :—

Firstly, that sec. 4 stays all proceedings to enforce any judg
ment for principal moneys charged on land under an agreement 
of sale; but does not interfere with a plaintiff’s right to enter up 
judgment; Secondly that the first clause of sec. d provides that 
the period to be allowed for redemption shall be one year, and 
that this clause is applicable as well to actions which were pend
ing at the date of the Act. but in which no time had yet been fixed 
for redemption, as to actions brought subsequently; Thirdly, 
that sec. 5 should be construed as dealing only with a claim to 
possession, and that it leaves untouched any personal or other 
remedies sought in the action, which arc dealt with in the 
earlier sections of the Act.

As regards the relief to which the plaintiff is entitled, the 
statement of claim does not ask for payment of either princi
pal money or interest due to him, but only that a time be ap
pointed by the Court for payment of the amount due, and in
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MAN. default that the agreement may be cancelled and the defen-
K. B. dant foreclosed. At the time when the statement of claim was

Maxwell

Cameron.

issued, the time appointed by the Court was usually three 
months. The plaintiff docs not ask for any earlier payment. 
The defendant was entitled to rely upon this when he allowed
judgment to go by default. It is true the plaintiff claims “fur
ther and other relief.” In England the Courts grant this ad
ditional relief without any claim for it. Hut in eases of default, 
the relief to be granted cannot go beyond what is specifically 
claimed. The point is fully covered by the decision in Faith- 
full v. Woodley, 43 Ch.l). 287, which appears to be indistinguish
able from the present ease. But the plaintiff is entitled to:—

(1) Judgment for the sum of $2,244.45, as shewn by the 
statement of claim. Proceedings to enforce payment arc ex
pressly stayed by section 4 of the Act. (2) Foreclosure of the 
agreement in the statement of claim mentioned unless the 
amount due for principal and interest as mentioned in the state
ment of claim, together with plaintiff’s costs of action, with in
terest on said several amounts to date of payment, be paid 
within one year from the date of the certificate of the taxing 
officer.

Leave will be reserved to the plaintiff, as directed in Fisher 
v. Foss, supra, to apply to vary this judgment, and for further 
and other relief, in ease the Act in question be repealed by the 
Lieutenant-Governor-in-Council, as provided for in sec. 10 of 
the Act.

B. C. Re CARR; CARR v. CARR.

S. C.
British Columbia Supreme Court, Hunter, C.J. June 9, 1911.

1. Wills (§111 G—139a)—Nature op estate or interest created—“Re
straint on alienation”—Fee.

A devise in fee simple stated to be “upon the express condition” that 
the devisee shall not sell or dispose of the land during her lifetime, 
hut only by will or deed to take effect after her death, will pass the 
fee with its incident power of alienation, and the attempted restraint
on alienation is inoperative and void. „ , ..

IHlm kbun, V. McCollum, 32 Can. S C R. 65, and He Rasher, 26 Cli.l). 
SOI, followed; He MaeUay. L.R. 20 Kq. 186, criticized; Karl»i v. Me AU 
nine, 6 A lt. (Ont.) 145; He Porter, 13 O.L.R. 399; and He Martin and 
Dagneau, 11 O.L.R. 349, referred to.]

Statement Originating summons for the construction of a will. Richard 
Carr, by a codicil to his will, dated March 23, 1887, devised as 
follows:—
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1 give to my daughter, Edith, the following described lands . . .
hut upon the express condition that my sai r shall not sell or dis
pose of the said land during her lifetime, hut only by will or deed to take 
effect after her death.

The question for the opinion of the Court was whether the 
said devise was an unconditional devise in fee simple or whether 
the devisee was restrained from disposing of the land during her 
lifetime.

Judgment was given holding the devise an unconditional fee.

Mayers, for the devisee. There is no doubt as to the law on Argument 

this subject in England, but the Courts in Ontario appear to have 
ignored or misunderstood the rule, and adopted the opposite 
course; in doing so, they appear to have misconstrued the case 
in the Supreme Court of Canada which confirmed the English 
rule and adopted that rule as governing in Canada. The English 
rule is that a condition in absolute restraint of alienation annexed 
to a devise in fee or to an absolute bequest, even though its 
operation is limited to a particular time, is void as being repug
nant to the nature of the gift : In rc Kosher (1884), 2(i Ch.D.
801, per Pearson, J., at 811, citing Co. Litt., sec. 3(H); to that 
rule an exception has been allowed to the effect that a restriction 
upon alienation prohibiting it to a particular class of individuals 
is good : Re Macleay (1875), E.R. 20 Eq. 180; this exception 
was strongly criticised by Pearson, J., in Re Rosher, supra, and 
is probably not law in England to-day: Corbett v. Corbett (1888),
14 P.D. 7.

In Ontario the current of decision has been the other way, 
beginning with the case of Earls v. McAlpine, in 1881, 0 A.R.
(Ont.) 145, and culminating in the case of Re Porter (1907), 13 
O.L.R. 399, following the case of Re Martin amt Dagneau 
11 O.L.R. 349. In these cases, however, the decision in Rlaek- 
burn v. McCollum, 32 Can. 8.C.R. 65, seems to have been mis
understood ; this case was decided in 1903, and the very point 
decided was that a restraint on alienation restricted as to time 
is, nevertheless, bad; moreover, Mr. Justice Davies, at pp. 80 
and 81, in discussing the English cases, expressly follows Re 
Rasher (1884), 20 Ch.D. 801, and accords but a grudging recog
nition to Re Macleay; while specifically stating that a limitation 
as to time will not enlarge the exceptions to the general rule;

B. C. 

s. c.
Re < arr .
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B C.

Re Carr:

Argument

Mr. Justice Mills, at p. 92, also affirms the general principle in 
unqualified terms.

Secondly, there is in this will no provision for forfeiture on 
breach of the condition, and this, on the authority of Renaud v. 
Tourangeau, L.R. 2 P.C. 4, as explained by the Chief Justice, 
in Blackburn v. McCallum, in 32 Can. S.C.R. 65, at 77, renders 
the condition nugatory: Evanturel v. Evanturel, L.R. 6 P.C. 1, 29.

Davie, for the heirs-at-law. The language of the will in Black
burn v. McCallum, supra, is quite different to the language of 
the will in this case. Re Rasher was a decision of a single Judge 
and cannot over-rule Re Macleay.

Mayers, in reply. Re Macleay merely established an excep
tion in the case of a prohibition of disposition to a person or a 
class; whereas in this case there is a total prohibition of disposi
tion during the lifetime of the devisee, and so this case is brought 
within the exact language of Davies, J., in Blackburn v. McCallum, 
supra.

Hunter, C.J.B.C. :—Where there is a condition in restraint 
of alienation, the burden is upon the party supporting the con
dition to shew that it is not void as U*ing repugnant to the well- 
established principles of law. No doubt the exception sanctioned 
in Re Macleay, founded upon sec. 361 of Coke upon Littleton, 
owed its origin to the instinctive desire of owners of land to 
perpetuate their title in their own families. Such a spirit is alien 
to the laws administered in this province, and it may be that 
the exception itself will, one day, have to l>e reconsidered. It 
is sufficient, however, for the decision of this case to consider 
the language used in Blackburn v. McCallum, supra, where Re 
Rusher was expressly followed, and where Mr. Justice Davies 
laid down the rule that a limitation as to the time will not take 
a case out of the general rule against restraints upon alienation 
attached to an estate in fee simple. I, therefore, hold that the 
condition is repugnant and void, and that the devisee is entitled 
to exercise all the powers of alienation inherent in the owner of 
an estate in fee simple.

Judgment accordingly.
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TOWNSEND v. NORTHERN CROWN BANK.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., Davies, Duff, Anglin, 

and Brodeur, JJ. February 23, 1914.
1. Banks (§ V111 C—189)—Loans by—“Wholesalepurchaser” of “forest

products”—Purchaser in car lots as.
One who purvhnsvs lumber in earload lots, both for use in his business 

as a building contractor and for re-sale in small lots, is a “wholesale 
purchaser” of “forest products” from whom a bank may take a statu
tory receipt pledging his stock as security for a present advance by 
virtue of see. 88 of the Bank Act, R.S.C. 1900, eh. 29.

[Townsend v. Northern Crown Bank (No. 2), 13 D.L.R. 300. 28 O.L.R. 
521, affirmed.)

2. Banks (§ VIII C—189)—Loans by—Statutory security—"Forest
products”—Sawn Lumber.

Sawn lumber is a “forest product” on which a bank may take a 
statutory receipt under sec. 88 of the Bank Act, R.S.C. 1906, eh. 29, 
from a customer who is a “wholesale purchaser” of lumber, as security 
for a loan made to him.

[Townsend v. Northern Crown Bank, 13 D.L.R. 300, 28 O.L.R. 521. 
affirmed; Molsons Bank v. Beaudry, Q.R. 11 K.B. 212, dissented from.)

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario (13 D.L.R. 3(H), 28 O.L.R. 521) affirm
ing the judgment of a Divisional Court (10 D.L.R. 140, 27 O.L.R. 
470), which maintained the judgment for the defendants at the 
trial (4 D.L.R. 91, 26 O.L.R. 291).

The appellant is assignee of one Bret hour, who carried on 
business as a builder and contractor, and as such applied to the 
respondent bank for a fine of credit and advances “on the security 
of the cord wood, lumber, cement, nails, glass and other articles 
used in the business of building and contracting, etc.” In carry
ing on his business Bret hour bought his lumber by the carload, 
selling some to other persons in the village and using the rest in 
his business. Having become insolvent he made an assignment 
for benefit of his creditors, and the assignee brought action to 
set aside the security held by the bank on the assets. The main 
grounds on which he relied in this action were, that Bret hour 
was not a “wholesale purchaser,” and that the lumber purchased 
by the insolvent was not a “product of the forest” both within 
the meaning of sec. 88 (1) of the Bank Act. The trial Judge and 
both Appellate Courts below held in favour of the bank on both 
grounds, and decided other points raised mainly in the same way. 

The appeal was dismissed.
Laidlaw, K.C., and Atwater, K.C., for the appellant.
Arnoldi, K.C., for the respondents.
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Sir Charles Fitîpatrick, C.J.:—I am of opinion that this 
appeal should be dismissed for the reasons given in the Court 
below.

Davies, J.: I concur in dismissing this appeal, though I con
fess with much doubt on the question as to whether the advances 
made by the bank and for which the security under the Bank 
Act was taken were really bonâ fide contemporaneous advances 
as required by the Bank Act.

Being in doubt on the point, I confirm the judgment appealed 
from.

Duff, J.:—Considering the facts of this case, together with 
the course of the proceedings in the Ontario Courts, I think the 
only points requiring discussion are the points raised by the 
appellant relating to the construction of sec. 88 of the Bank Act, 
K.K.C., BUM), ch. 29. These questions arise upon the first (un
numbered) paragraph of that section, which is in the following 
words :—

88. The bank may lend money to any wholesale purchaser or shipper 
of or dealer in products of agriculture, the forest, quarry and mine, or the 
sea. lakes and rivers, or to any wholesale purchaser or shipper of or dealer 
in live stock or dead stock and the products thereof, upon the security of 
such products, or of such live stock or dead stock and the products thereof.

The loans in question were made upon the security of certain 
lumber, the property of one Brcthour, and the first question is 
whether Bret hour was a “wholesale purchaser, or shipper of, or 
dealer in” these s. The evidence shews that Bret hour
purchased in carload quantities, storing the lumber purchased in 
his yard, making use of it very largely in his own business, which 
was that of a builder, and selling in comparatively small quan
tities to the general public. Whether Bret hour was strictly a 
wholesale “dealer” may be open to question. But “wholesale 
purchaser” is used in contradistinction to “wholesale shipper” 
and “wholesale dealer,” and I think that, the circumstances being 
such as I have mentioned, Brcthour is within the intendment 
of the phrase “wholesale purchaser.”

The second question is whether lumber is an article which 
falls within the phrase “products of . . . the forest” as the
words are used in this enactment. I may say at the outset that 
I have been unable to read the section in the manner in which 
it is read by the Chief .Justice of the Common Pleas. I think

753928
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the words “products thereof” in the lust line are connected both 
grammatically and by the general sense of the paragraph with 
the words “such live stock or dead stock” immediately preceding 
them. Is lumber, then, a “product of the forest” for the pur
poses of this section? According to the narrow construction 
which the appellant asks us to give effect to when pressed to its 
logical conclusion, timber ceases to be a product of the forest as 
soon as it has been subjected to any process of manufacture. 
That is almost a reductio ad absurdum, and Mr. Laidlaw, of course 
did not assume any such untenable position; rather lie tried to 
escape from it. He did not, as I understood him on the oral 
argument before us, that what are commonly known as
saw-logs would be “products of the forest," within the meaning 
of the Bank Act. But why draw the line at the saw-logs? Logs 
arc frequently reduced to lumber at the very place, or, at all 
events, within a short distance of the very place, where they are 
felled, by means of portable saw-mills. The 's answer,
of course, to this mode of argument is that the line must be drawn 
somewhere, and that, if you admit dressed lumber as a “product 
of the forest,” you cannot logically stop short of admitting the 
articles into which the lumber is further manufactured.

I concur with much that is said as to the difficulty of drawing 
an abstract line. This is only one example of the class of cases 
in which the Court, bei g loath and refusing to attempt to draw 
an abstract line, finds itself compelled to decide whether a par
ticular concrete case falls on one side or on the other side of the 
line which theoretically must be found somewhere within given 
limits. In this particular case I prefer to say that, according to 
the common understanding, the articles in question would fairly 
be comprised within the description “products of the forest,” 
and I think they are within the contemplation of the enactment 
we have to interpret.

I may add a sentence respectfully recording my inability to 
agree with the decision of the majority in Maisons Hank v. Hcaudry, 
Q.R. 11 K.B. 212.

The appeal should be dismissed with costs.

Anglin, J.:—On the two questions as to the construction of 
sec. 88 of the Bank Act (R.S.C. 1900, eh. 29) involved in this
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CAN. appeal, I respectfully agree in the conclusions reached in the
s.c. Appellate Division of the Supreme Court of Ontario.

Townsend

Northern

Bank.

Sir William Meredith, C.J., who tried this action, was of the 
opinion that
part of the business which (the insolvent) Brethour carried on was that of 
a wholesale dealer in lumber.

Anglin, J. While, because of the limitations resulting from the fact that 
the community in which he did business is comparatively small, 
Bret hour’s transactions were not as extensive as a wholesale 
dealer in a large centre of population would naturally be expected 
to have, the evidence discloses that his purchases were not of a 
retail character. They were by the carload, and his yard at times 
held from 200,000 to 300,000 feet of lumber. Most, if not all, 
of his sales were, no doubt, by retail, and it may l>e that he could 
not properly be described as a “wholesale dealer in lumber.” 
But the statute uses the word “purchaser” apparently in con
tradistinction to the word “dealer,” and it was, no doubt, in
tended to cover the case of the man who purchases by whole
sale, although he may either himself use the material which he 
purchases in his business as a contractor or may dispose of it 
by retail sale. In my opinion, Brethour was properly held to 
be a wholesale purchaser of lumber.

While I am, with respect, unable to accept what I under
stand to have l>een the view of Meredith, C.J., that the words 
“and the products thereof,” which occur in the 5th line of sub
sec. 1 of sec. 88, and again in the last lint1,
apply to all the articles previously mentioned in the sub-section and, there
fore, apply to the products of the forest,
and think that, upon their proper grammatical construction, 
and read in the light of the context, they relate only to “live 
stock or dead stock,” I am of the opinion that the other words 
in the sub-section, “products of the forest,” are wide enough to 
include* lumber, which is sometimes sawn in a portable saw-mill 
situate at or near the limits where the trees from which it is 
made grew, and sometimes in a permanent mill situate at some 
other convenient point. I have fully considered the judgment 
of the Quebec Court of Appeal in Maisons Bank v. Beaudry, 
Q.R. 11 K.B. 212, relied upon by counsel for the appellant. With 
great respect, 1 cannot agree with the conclusion there reached. 
The construction of see. 88, which excludes planks or boards
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because they are not “products of the forest,” is, in my opinion, 
too narrow.

Counsel for the appellant further urged that the evidence 
established that the debt for which the bank obtained the secu
rities in question was then past due, and that the ' for which 
such securities were taken were, therefore, not within sec. 88. 
He stated that this point was taken in the provincial Courts. 
No allusion is made to it either in the judgment of the learned 
trial Judge or in the opinions delivered in the Divisional Court 
and the Appellate Division, and counsel for the respondent in
sisted that it was urged for the first time at bar in this Court. 
However that may be, assuming this ground of appeal to he open, 
it is, I think, sufficiently clear from the copy of the bank account 
in evidence that the indebtedness in respect of which the bank 
claims to hold the impeached securities is for advances made 
at or subsequently to the respective dates at which such securi
ties were taken, and that the loans were made upon such securities.

I agree with the views expressed by Muloek, C.J., as to the 
re-pledging of the securities when renewal notes were given.

The appeal, in my opinion, fails, and should be dismissed with 
costs.

CAN.

S C.

Northern

Anglin, J.

Brodeur, J.: —The trial Judge having found that the business nrodiur, j. 

which Bret hour carried on was that of a wholesale purchaser in 
lumber, and that finding having been confirmed by the Divi
sional Court and the Appellate Division, we should accept it.

The question has been raised by the appellant that that 
lumber was not a product of the forest within the of
sec. 88 of the Bank Act, and that no valid security could be given 
by Brethour to the respondent under that section. It is con
tended also by the appellant that the power to pledge products 
of the forest should reasonably be limited to the original resources, 
and should not be extended to the product of a product.

Section 88, in my view, never contemplated that security 
should be given on standing lumber, and. if there was any doubt 
as to that, we will find the answer in the Bank Act of last session, 
which, in sec. 84, made a special provision authorizing banks 
to lend money upon the security of standing timber. That 
power to the banks to lend money-on the security of natural 
resources has reference specially to the nature or to the volume

4
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CAN. of the trade carried on by one who gives the security. In view
s c. of the fact that Bret hour was a wholesale lumber purchaser, I

think the respondent was entitled to receive from him the security 
in question.

The appeal should be dismissed with costs.

B C ELLIS v. B.C. ELECTRIC R. CO.

C. A. lintisli Columbia Court of A opr al. Macdonald, C.J.A., Irving, Martin, (lalliher, 
and McChillipx, JJ.A. June 2, 1V14.

1. Master and servant (ft II A -36)—Duty to warn—Workmen at tram
way crohhinu—Approaching cars—“Defective system.”

The work of laying planks at a tramway crossing may properly be 
found to have been done under a “defective system” when the fore
man, whose duty it was to watch and warn the men of approaching 
cars passing at high speed at about fifteen-minute intervals, was also 
required to do manual work along with the men in his charge, thus dis
tracting his attention from the watching which was necessary for their 
protect i"ii

Statement The appeal was dismissed.

L. G. McPhillip8, K.(\, for appellant, defendant.
,/. McDonald Mowat, for respondent, plaintiff.

Mardonald, Macdonald, C.J.A.:—The deceased was one of a gang of 
four men working under a foreman laying down planks tit a tram
way crossing. Passenger cars were passing to and fro over the 
double track every fifteen minutes, and freight ears sometimes 
passed at indefinite intervals. These cars were being operated 
at a high rate of speed. The crossing in question was approached 
from one direction around a sharp curve. The foreman was, to 
the knowledge of the defendants' roadmaster, and, I think, of 
themselves, allowed to assist in the manual labour. Indeed, the 
fair inference1 which the jury might draw is that he was required 
to do so. What his instructions were with regard to the safety 
of the men is a matter of some controversy. The jury might 
well find that they were, in effect, that the men should look out 
for their own safety, subject only to this qualification, that it 
was the foreman’s duty to warn them of approaching cars, but, 
as his attention, like that of his men, would be taken up primarily 
with his manual labours, he was in no better position to warn 
them than they were to look to their own safety.

These men were put to work at an exceptionally dangerous 
crossing, owing to the existence of the said curve,without any
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safeguard by way of warning of approaching cars other than that 
I have referred to. their own wits, ami those of the pre-occupied 
foreman.

The jury attempted to answer questions. They found the 
défendante’ negligence to consist of “insufficient precautions"; 
the foreman, in answer to the learned Judge, explained this by 
saying:—

The jury look at it as if proper precautions were not taken in that place 
on account of the curve. . . . The jury don’t feel as if they are able to 
find whether the system was defective or not.
During further discussion between the Court and the jury it 
was made to appear, I think, that the jurors were confused as 
to the meaning of the term “system," and, after some further 
instructions from the Judge, and after ascertaining that they 
might bring in a general verdict, they retired and brought in 
such a verdict in favour of the plaintiff.

The argument Indore us was confined to the question of 
whether or not there was evidence of a defective system of warning 
the men, and whether the jury, having stated, as they at first 
did, what, in their opinion, defendants’ negligence consisted of, 
the general verdict could properly have been acted upon.

If I understand aright the contention of appellants’ counsel 
on the general question of system, it was that no other system 
of warning men working on railway tracks is in vogue; that his 
clients were not bound to provide a system to meet the dangers 
at crossings situated as this one was near a curve other than to 
put the men in charge of a competent foreman to watch and 
warn them of approaching danger; that the men were in charge 
of such a person, and that, in adopting a good general system, 
they had discharged their obligations to their servants. This 
would appear to have confused the jurors. A system which 
requires or permits a person charged with the duty of giving a 
warning to incapacitate himself from doing that effectually is 
a defective system, and when the jury found that the precau
tions taken were insufficient, owing to the existence of the curve 
they, in effect, found that the system was defective, and it does 
not, in my opinion, matter whether it be regarded as a general 
system or as a particular one. I think there was evidence upon 
which the jury could properly find negligence at common law.

Instead of criticising the course adopted in sending the jury

s:|

B C.

C. A.

RC.

R. t o.
Macdonald,

O.J.A.



84 Dominion Law Rkporth. 120 D.L.R.

B. C. hack to reconsider their verdict, I would commend that course.
C. A. In negligence cases it is very desirable, in the interests of both

B.C.
Elkctbic

B ' o.

parties, that the issues of fact should lie found in the form of 
answers to questions. That practice is to Ik* encouraged, and 
the jury assisted by the Judge and counsel as far as possible to 
that end, as was done in this case. To declare a jury at fault

Ma> donald,
C.J.A.

because they had failed to make their meaning clear in their 
answers, and, when sent back, had brought in a general verdict, 
unless the general verdict was not an honest one, would lie to 
discourage juries from attempting to answer questions. There is 
nothing repugnant to the general verdict in the answer that 
defendants had not taken “ insufficient precautions.” The only 
thing that is repugnant to it is the statement of the foreman 
that the jury could not say whether the system was defective 
or not, but that answer was the result of misapprehension as to 
the meaning of the tenu “system,” which, I think, must be 
assumed to have bien removed lH*fore they were sent back.

I would dismiss the appeal.

Irring, J.A. Irving, J.A.:- 1 would dismiss this appeal.
The final answer of the jury is binding. It agrees with their 

original answer that the y were negligent in not taking
sufficient precautions. The presumption is that the jurors were 
doing their work honestly, and 1 see nothing to justify a sug
gestion that the final verdict is not an honest verdict.

The change from a special to a general verdict may Ik* attri- 
to their inability to express their meaning to their own 

satisfaction. There was, in my opinion, evidence to justify a 
finding that the system of warning adopted was defective.

This is not a case of fellow workmen, but of defective system. 
This man got a warning, but, there being nothing to tell him 
from what direction the train was coming, he stepped right in 
front of the approaching train. In my opinion, the system was 
defective in two respects: rmitting the foreman charged
with the duty of warning to work as one of the gang ; (2) in 
not giving any indication as to the track on which the approaching 
car was coming.

Martin, J.A. Martin, J.A.:—There was, in my opinion, evidence upon 
which the jury could find that the system of personal warning

0118
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was defective in the vircumstanees in that the duties that the B c 
foreman was knowingly permitted, or, in truth, expected, accord- C. A. 
ing to custom (Presse y’s evidence, p. 102) to |ierfonn in working .r~
with his small gang of five men (including himself) occupied him
to such an extent that he could not keep a safe look-out so as kih jbic 
to protect the workmen in his charge, and no other person was H- < °. 
detailed to watch and warn them. On this occasion he was Martin.j.a. 
actually holding a heavy plank, with the others, which they 
dropped when the car came upon them (pp. 23-5). The system, 
in short, was too lax to lx* effective, and it was liable to become 
specially defective when the gang was working, as at the time 
of the accident, at a curve in the track, where the range of vision 
was restricted (A.B., p. 73).

(Ialliher, J.A.:- 1 think the company's system of warning, cumber.j.a. 
although sufficient in its inception, was rendered inefficient ami 
defective by the company knowingly permitting the foreman, 
whose duty it was to give the signals, to engage in work with the 
other men. thereby distracting his attention from the approach 
of trains, which occurred in the case at bar.

I feel much more doubt on the question as to whether this 
accident was caused by such defective system, but I am unable 
to say the jury could not reasonably have come to that conclu
sion. I think we must accept the general verdict finally brought 
in by the jury as a finding in the plaintiff's favour on all points 
necessary to support that verdict.

The appeal will, therefore, be dismissed.

McPhillips, J.A., concurred with Macdonald, (’.J.A.

HOGG v. HOGG

Manitoba King's Hatch, Macdonald, ./. June 16, 1914.

MAN

K. B.
1. Divorce and separation (§ V A—45) -Alimony—Hi sh.vxd dkskrtino 

wife—Wife's ante-nuptial chastity.
A husband is not entitled to he relieved from liability to alimony 

to the1 wife whom he has deserted by setting up in defence to an alimonx 
action that the child born shortly after the marriage was not his by 
reason of the wife's alleged intercourse with another before the mar
riage, although he further claims that at the time of the marriage In- 
believed himself to be the father of the child of which she was then 
enciente.

[Mason v. Mason, 01 L.T. 304, and A. v. /„., 104 L.T. 402, referred to.)



vV,.

z.

86

MAN.
kTb.

Hogg

v.' •. Hogg
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Action for alimony.

Judgment was given for the plaintiff.

//. F. MauUon, for phiintifT.
11’. //. Trueman, for defendant.

Macdonald, J.: — This is an action for alimony, the fuets con
nected with which arc most distressing. Both parties are quite 
young, with a reasonable expectation of many years of life blighted 
by the circumstances surrounding their ante-nuptial relation
ship. They were married on September 9, 1913, and on October 
23. 1913 a child was born.

The wife contends most emphatically that the child is her 
husband's, although she admits the first sexual intercourse was 
not earlier than April 20, 1913. The husband, in his evidence, 
says that the first intercourse was on May 18, 1913. Taking 
the wife’s evidence, the child would be a six months and three- 
day child, which, according to medical testimony, would be so 
weak and puny as to cause astonishment if it lived; that it would 
shew signs of imperfect and incomplete gestation to a remark
able degree, and great care with artificial appliances would Ik1 
necessary to save and prolong its lift*. Whereas, the evidence 
of the doctor who attended the accouchement is to the effect 
that it was a full-timed child, strong and nothing out of the 
ordinary. Dr. Smith examined the child last fall, and he says 
it must have been an eight and a half or nine months’ child; a 
child of six months, he says, would not weigh more than about 
one and a half pounds, and to live would be almost impossible. 
The doctors, however, differ. I)r. Harrison had a case of a child 
under seven months which lived, but it was wrapped in cotton 
batting and covered with olive oil for six weeks. A child of six 
months, he says, would require more attention, and small chances 
of its living without artificial assistance, such as an incubator.

Dr. Andrew attended a case of child-birth where the child 
was but six months and twenty days in gestation, and the child 
is now ten years old and in good condition, and there were no 
special appliances; but lu* says that a child six months and three 
days he would not expect to lie alive. The husband, coming to 
the conclusion that the child was not his, deserted his wife. For 
the purposes of detennining this case, I do not deem it necessary
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to decide upon the legitimacy of the child. Is it possible the 
parties are mistaken in their dates? Is it possible the woman 
may truthfully assert. by being mistaken in dates, that her husband 
is the father of her child? This is a matter that must he left to 
the parties themselves, and I trust they may arrive at a conclu
sion that may effect a reconciliation.

In Mason v. Mason, (il L.T. 304, it was held that evidence 
of alleged incontinence on the part of the wife before marriage 
with a view of shewing that the child born after marriage was 
not the husband’s child, was inadmissible on the ground of irrele
vance to the issue. What followed was not the result of adul
terous intercourse.

In L. v. />., 104 L.T. 402, it was argued that the wife pro
cured the marriage by fraudulent representations, but it was held 
that, if this were so, it would not, of course, in any way affect 
the validity of the marriage,
the wife was convicted and sentenced to penal servitude, she was still his 
wife and he is still by law her husband. If she receives no alimony, she 
may either have to beg or to become a burden upon the public or he driven 
to vice or to starve.

The language in the above case applies here with equal force.
It is urged, for the defence, that the child should not be con

sidered in fixing the amount, and with this I agree. Alimony is 
not maintenance to the child, but to the wife.

The defendant is a farmer, with a half-section of land in his 
mother’s name. This half-section is not all good arable land, 
and a goodly portion of it is non-productive. Care must be 
taken that the husband is not over-burdened, and I agree with 
counsel for the defence that $20 per month is, under the circum
stances, all that the defendant can afford and should be made 
to pay, and I do, therefore, allow alimony to the plaintiff, and 
fix the amount at $20 per month, to be payable on the first day 
of each and every month commencing with June 1, 1914.

The costs will follow the event and he paid by the defendant.

MAN.

K. B.

Hone.

Macdonald, J.

./udyment for plaintiff.
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SÀSK. SAWYER-MASSEY CO. v. STAHL.

s. c. Naakatrhnran Supreme Court. Haultniu. C.J.. Lumont moi ttrotrn. JJ.
July 15. HIM.

1. Appeal (8 VII J—415)—(Restions mit haiheii iiklow—Rkeisai. of
LEAVE ON A 1*1*1-'A1. TO AMEND IM.KAIU NOS—TEST.

On an appeal from the judgment against defendant at trial, lie will 
he refused leave to amend his pleadings to raise a question not in issue 
before the trial judge which would necessitate the plaintiff being given 
leave to adduce further evidence.

Statement Appeal by defendant from judgment at trial.
Appeal dismissed.
(i. E. Cruise, for appellant, defendant.
F. L. Hastedo, for respondents, plaintiffs.
The judgment of the Court was delivered by

Brown, J. :—The plaintiffs, by agreement in writing dated 
September 28. 1911, sold to one J. XV. Smith, a threshing engine, 
and by the terms of the agreement the plaintiffs retained the 
ownership and title in the engine. Smith was to have posses
sion of the engine until he should make default in payment of 
the purchase-price, and in the event of default the plaintiffs 
were entitled to re-take possession of same. Smith did make de
fault in payment, and the plaintiffs thereby became entitled to 
repossess themselves of the engine; and in the fall of 1913, dur
ing such default, the plaintiffs insisted that if Smith was to re
tain possession they were to get a proportion of the threshing 
bill from each farmer whose grain was to be threshed. In carry
ing out this arrangement, Smith got the defendant to sign the 
following document, and delivered the same to the plaintiffs:—

1, Jacob Stahl, in consideration of the Sawyer-Masscv Co. allowing J. 
XV. Smith to take his engine on to my place for the purpose of threshing 
my job, hereby promise and agree to pay to the Sawyer-Massey Company 
on completion of the job the sum of two hundred dollars ($200.001.

Witness: ‘‘Roderick Forbes.” Sgd. “Jacob Stahl.”

In consequence of the execution of the document, Smith did 
the defendant’s threshing with the aid of this engine. The 
plaintiffs’ action is to recover the $200 provided for in the docu
ment referred to. The defendant, by his defence, denies the 
making of the document, and alternatively alleges that it was 
obtained by fraud and misrepresentation. He alleges—to quote 
from par. (6) of the statement of defence—that the plaintiffs
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represented to him that it was a document which the plaintiffs required be
fore it would allow the said ,1. \V. Smith to take the said engine on to the 
defendant’s premises, or thresh his grain, and was to enable it to keep trace 
of the said engine from time to time and did not in any way bind the de 
fendant further than an acknowledgment on his part that the said engine 
was to lie taken on to his premises for the purpose of threshing his grain.

The learned trial Distriet Court Judge before whom the action 
was tried, after reviewing the evidence given by the various 
witnesses on the point, finds that the document was executed by 
the defendant, and that “there was no misrepresentation about 
the document, but that it was signed with the intention for which 
it purports to be.” The evidence quite justifies the trial Judge 
in so finding, and this finding, in my opinion, disposes of the 
case. The defendant was willing to pay the plaintiffs some $117. 
stating that such was all he had left after paying the wages of 
the men who worked on the threshing gang. Counsel for the 
defendant sought before us to amend his pleadings and raise 
the point that the was only intended to apply to so
much of the threshing account as remained after paying 
wages. As this point was not in issue before the trial Judge, 1 
do not see how it can be allowed to be raised at this stage of 
the case, even assuming that it is a good defence in point of law. 
The plaintiffs should have the right on such an issue to go fully 
into the question of the amount of wages paid and the parties to 
whom paid; and this matter was not gone into at all by them at 
the trial.

In the result the appeal should be dismissed, with costs.

DAVISON LUMBER v. WENTZEL.
Vow Scotia Supreme Court, Ritchie,

I. Ahsigxmkxt ( 8 I—I i — Rkai. crockrty — Transfer by ofticiai.
ASSIGNEE INDKR INSOLVENCY ACT—VALIDITY—TESTS.

A quit claim deed from yn oHiciul assignee under the Insolvent Act 
of I SOD (Can.), does not have the effect in Nova Scotia of dispensing 
with proof that there was a valid statutory sale and that the requisite 
advertising for a period of two months under sec. 47 of that Act had 
taken place, where such deed is not in the statutory form “L" to the 
Insolvent Act and does not recite a due compliance with the statute; 
and this objection is available against a claim for trespass brought by 
a person not in possession whose paper title is dependent upon such 
quit claim deed.

Action against defendants Wentzel and Wentzel for tres
pass on lands, or. in the alternative, against certain other de
fendants for breach of covenant of title.
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The action as to trespass was dismissed; judgment was given 
for the plaintiff as to breach of covenant of title.

Paton, K.C. and Robertson, for plaintiffs.
McLain, K.C. and JMargeton, for defendants, Wentzels.
Mi lunes, Mdlish, Fulton d- Kenny, for other defendants.

Ritchie, J.:—This action is for trespass to timber lands 
ullegcd to have been committed by the defendants. Joseph M. 
Wentzcl and Melbourne Wentzel.

Damages, a declaration as to title, and an injunction are 
claimed. The defence on this branch of the case consist of a 
denial and sets up title in the defendant, Joseph M. Wentzel.

There is an alternative claim against the defendants, E. 1). 
Davison & Sons, Ltd., Archie F. Davison and Ella Davison, exe
cutor and executrix of Francis Davison. The lands in question 
were purchased by the plaintiff company from E. 1). Davison & 
Sons. Ltd., and Francis Davison and the claim is for breach of 
covenant of title and warranty contained in the conveyance to 
the plaintiff company. The defence to this alternative claim con
sists of a denial and sets up that the defendants had good title to 
the ‘ ' at the time of the conveyance.

It was contended at the trial that the claim against the last 
named defendant was improperly joined in this action. 1 de
cided against this contention.

The plaintiff’s title is as follows: 1. Grant from the Crown 
to John George Jodrev. 2. Deed George Jodrey to Joseph M. 
Wentzel. 3. Assignment under the Insolvent Act 18G9 from 
Joseph M. Wentzel to the official assignee. 4. Deed W. II. Owen 
and wife to Simeon Wentzcl. 5. Deed Simeon Wentzel to E. D. 
Davison & Sons. G. Deed E. I). Davison & Sons to E. D. Davison 
& Sons, Ltd. 7. Deed E. D. Davison & Sons, Ltd., to the plaintiff 
company.

A contention was made at the trial that John George Jodrey, 
the grantee from the Crown, was not the same man who under 
the name of George Jodrey conveyed to Joseph M. Wentzel. I 
find against this contention. Mr. Owen was appointed credi
tors’ assignee in the estate of Joseph M. Wentzel and therefore 
everything that was vested in the official assignee under the 
assignment became vested in him. It is claimed on the part of

5
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Joseph M. Wentzel and V " Wentzel that there is fatal 
defect on the plaintiff’s claim of title, viz., that the title acquired 
by the official assignee did not pass under the deed from Mr. 
Owen. In this connection it is important to note that there is 
a deed of the lot in question from the sheriff (reciting a judg
ment of the Hank of Montreal against S. 1*. Benjamin), to Mr. 
Owen. It does not appear that Benjamin ever had any title to 
the lands. If he had, he conveyed it to .Joseph M. Wentzel and 
the deed was recorded before the Bank of Montreal recovered the 
judgment against him. The deed was recorded on May 12. 1873. 
and the judgment was recovered on July 28, 1873. It therefore 
never became a lien on the lands and 1 do not see that Mr. Owen 
ever had any title except that which became vested in him as 
creditors’ assignee. The question is, did the deed from Owen 
pass the title which he had as creditors’ assignee under the 
Insolvent Act of 1809? If this question is answered in the nega
tive then there is a break in the plaintiff’s chain of title and 
there being no evidence in this case of possession they cannot 
recover damages for the trees cut on the lot by the Wcntzcls. 
I answer the question in the negative. Mr. Owen as assignee 
advertised the lands for sale on October 12, 1875. The advertise
ment is dated September 4. 1875. Sec. 47 of the Insolvent Act 
of 1809 requires the advertisement to be for 2 months. It was 
therefore short and a valid sale < be under a statute 
unless its requirements are coin " with.

The quit claim deed from Owen to Simeon Wentzel was 17 
years later. If Mr. Owen ever sold the land under Sec. 47 and 48 
of the Act, the only way in which he could sell as assignee, it is 
difficult to understand why the plaintiff did not call him and 
prove it.

Tin' plaintiffs are attempting to make title under a statute. 
Sec. 47 provided that the assignee can only sell after advertising 
for a period of 2 months. Sec. 48 provides as follows:

All tin- sales of real estate so made by the assignee shall vest in the 
purchaser all the legal ami equitable estate of the insolvent therein and in 
all respects shall have the same effect as to mortgages hj eated or 
privilegi-s then existing thereon as if the same had lieen made by a sheriff 
in the province in which such real estate is situate. Vnder a writ of execu
tion issued in the ordinary course, but no other greater or less effect than 
such sheriff's sale; and the title conveyed by such sale shall have equal
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N. S. validity with a title created by a sheriff’s sale, the deed of such sale

S. C. (Form Li shall have the same effect as a sheriff's deed has in the province 
within which the real estate is situate, etc.

Wentzm.

In this province by statutory enactment a sheriff’s deed of 
real estate purporting to convey land sold under exécution is 
primo facie evidence that the statutory requirements have been

Ritchie. J. complied with. Without this statutory enactment, a man making 
title under a sheriff’s deed would be obliged to prove that the re
quirements of the statute had been complied with.

In this case if the plaintiffs had a deed in Form L. p. 135 of 
the Insolvent Act of 1KG9 reciting compliance with the statutory 
requirements a good title would be made. I do not know that an 
assignee’s sale was ever made. Without it, there would be no 
valid deed. In the absence of a deed Form L or substantially so 
the burden is on the plaintiff to prove that the statutory sale 
took place after being advertised for two months. The quit 
claim deed from Mr. Owen and his wife does not have the effect 
of dispensing with proof that there was a statutory sale, but Mr. 
Owen’s evidence in the witness box would have been useful. In 
my opinion the plaintiffs have failed to make a good title ami 
the action so far as the Wentzels are concerned must be dismissed
with costs.

From the conclusion which I have arrived at, it follows that 
the plaintiff's must succeed with costs on the alternative claim 
against E. 1). Davison & Sons, Ltd., and Archie F. Davison ami 
Ella Davison, executor and executrix of Francis Davison. The 
only remaining question is as to the amount of damages on this 
branch of the case and as to this I desire to hear counsel.

./ udgmen t accordinghj.

CAN. WESTERN CANADA POWER CO. v. VELASKY.

S. C. Supreme Court of Canada, sir Charles Fit:/tatriel-, Paries, Idinylon,
Ihiff. 1 nylin. and It rôdeur. ./•/. February 23. 1914.

1. Xew.ioence (tic—40)—Damikkiun imam -Inhecim: electric foie 
—Injury to servant or indepexiient contractor—Liability of 
OWNER or POLE, 1IOW I.IMITKI».

Where the poles intended for transmission wires of n power company 
had become insecure by the washing away of earth liefore the wires 
were strong, and the company gives to an independent contractor the 
work of first strengthening and securing the poles and then of string 
ing wires upon them, the power company is not responsible for per
sonal injuries to the contractor's workman by reason of the falling 
of a pole which lie had climlied for the purpose of stringing the wires
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befori* it had In*»*» -tmigthcned and without knowing that it was tin 
safe; the workman is not entitled to claim against the power company 
as owners or occupants of tin- property that lie was an invitee thereon 
to whom there was a holding out on their part that the premises were 
safe as it was a part of his master's undertaking to strengthen the 
poles before stringing the wires, and it was the collateral negligence of 
liis master, the contractor, in not notifying him that the poles were 
not safe that was the cause of the injury.

Ilf/dwA'i/ v. Western Canada Power Co.. 12 D.L.R. 774. IK B.C.K. 
407. reversed; Mann n v. Scull. [1K!HI| I tj.lt. OKU: linlci'niaur \. 
liâmes. I,.It. 2 ('.I*, ail. and /.»#•// \. Itamien. 11914] 2 K.lt. ,*tlK. dis 
tinguished.]

Appeal from the judgment of the Court of Appeal for 
British Columbia, 12 D.L.R. 774. 18 B.C.K. 407, affirming, by 
an equal division of opinion, the judgment of Murphy, J., at 
the trial, by which, upon the findings of the jury, judgment 
had been entered in favour of the plaintiff for $4,200, with costs. 

The appeal was allowed.
Tapper, Kitto <(• Wightman, for the appellants.
Hassell, Mowat, Humor <(• Farris, for the respondent.

Fitzpatrick, C.J.:—In this case the relation of master and 
servant did not exist between the plaintiff and the defendants.

Lockwood, in whose service the plaintiff was at the time of 
the accident, was an independent contractor, and to his col
lateral negligence the injury to the plaintiff is attributable. It 
is quite true that the contract with the company was to string 
wires on the poles, and, if limited to that, a great deal might 
be said in favour of the view urged upon us so strenuously at 
the argument that the company would be liable as owner in 
occupation of the pole-line for having invited the workman to 
enter upon unsafe premises. But here, by his contract, Lock- 
wood. the plaintiff's employer, assumed a duty to examine the 
poles and to make them safe before attempting to string wires 
upon them and to his breach of that duty the accident is attri
butable. In such circumstances there is no recourse against the 
company appellant, and the appeal should be allowed with costs.

Davies, J.:—I concur in the allowance of this appeal with 
costs for the reasons stated by Mr. Justice Anglin.

IDiNOTON, J.:—The respondent was not in any sense the ser
vant of the appellant and hence all that has been said relative 
to care of him as a workman is beside the question.
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CAN. There was, in fact, no contractual relation of any kind be
S.O. tween appellant and respondent.

Wkstkbx

Co.

Appellant never invited the respondent to the place he calls 
a dangerous place. Not until the respondent's master had so 
fixed the pole that wires could be properly strung upon it was

Vei.asky
there any permission, much less an invitation, to respondent to 
touch the pole. And the respondent as an expert linesman,

Idlngton, J. must have known that when he attempted to string wires on 
such a pole he was doing that which was sure to prove useless 
or worse, and that he ought, instead of trying to do so, to have 
pointed that out to his master. I need not dwell on the case at 
length. I fail to see the slightest resemblance in all this to 
the invitation to stevedores, which was in question in Marncy v. 
Scott, [1899] 1 Q.B. 98b, so much relied upon.

The appeal should be allowed with costs.

Duff, J. :—The facts of this case can be stated in a sentence 
or two. The appellants are an electric power company and, in 
1911, they erected a line of poles to support their transmission 
wires, but, before the wires were strung, the appellants became 
aware that some of the poles were not securely set and they, 
thereupon, entered into a contract with one Lockwood by which 
Lockwood agreed both to secure the poles and put the wires in 
place. The respondent was a linesman in Lockwood’s employ 
and, while engaged in the work of wiring, was thrown to the 
ground and injured owing to the instability of the pole on 
which he was working at the time.

The question on this appeal is whether the appellants are 
answerable for the condition of the pole. The respondent says 
they are answerable on the principle in Indermaur v. Dames, 
L.R. 2 <\P. 311. I think this contention cannot be sustained 
and that the appeal ought to be allowed.

The principle invoked may be stated, 1 think, in the langu
age of Mr. Justice Atkin, in delivering judgment in Lucy v. 
Baivden, [1914] 2 K.B. 318. At 322, he says:—

Tliis obligation was expressed in hulcnnmur v. haines, L.R. 1 C.l\ 274. 
at p. 288. per Willes, J. :—"And, with respect to such a visitor at least, 
we consider it settled law that he, using reasonable care on his part for 
his own safety, is entitled to expect that the occupier shall, on his part, 
use reasonable care to prevent damages from unusual danger, which he
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known <»r ought to know.” Those words are adopted in the judgment of 
the Exchequer Chamber, L.U. '1 C.l\ 311, at p. 313. In Smith v. Loud mi 
and St. Katharine Dock Co., L.R. 3 C.l*. 326, where the defendants were 
sued for providing a gangway from dock to ships insufficiently 
secured whereby the plaintiff, who had business on the ship, was 
damaged. liovill, C.J., said: “The ease then comes within the principle 
that persons inviting others on to their premises are answerable for any
thing in the nature of a trap." Then Byles, J., said : “there was a duty, 
on the part of the defendants to the plaintiff, not to permit the gangway 
to he insecure without warning the plaintiff of it.”

And then again, at 325, hv refers to the obligation resting 
upon the occupier under such circumstances as “an obliga
tion to avoid traps.”

It seems to me that this principle can have no application 
whatever in the circumstances of this case. Where a contractor 
is engaged, as here, to make safe something that is known to be 
unsafe, it would be absurd to suggest that, on this principle, the 
employees of the contractor could hold the occupier responsible 
for the very condition of affairs which they are " in
rectifying. The principle invoked can have no application 
where the existence of the danger complained of is one of the 
ordinary risks of the particular business which the invitee comes 
on the premises to do.

Nor can the invitee (whose only invitation is that implied in 
the fact that he is engaged in the service of a contractor em
ployed by the person who is sought to be charged as occupier) 
be said to be exposed to a trap for which the occupier is respon
sible within this principle where the danger arises from the 
negligent default of his own employer in relation to that which 
he has contracted to do. The implied invitation must be taken 
to be given and accepted upon the footing that the invitee knows 
as well as the occupier the risk of negligence by his own em
ployer or his own fellow-servants, and, as between himself and 
the occupier, he must be taken to have assumed that risk.

On this short ground I think the al should be 
and the action dismissed.

Anglin, J. :—I am, with respect, of the opinion that this 
appeal should be allowed.

The plaintiff while engaged as a linesman, employed by a 
contractor, one Lockwood, in stringing wires, was injured by 
falling with a pole of the defendant company, which was in
securely planted.
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CAN. The ground on which he seeks to hold the defendants liable
H.V, to him is that he went upon their property to string wires by

X\> S I KHS
Canada

Co.

their invitation and that they owed him the duty of having their 
poles in such a condition that he could safely ascend them for 
that purpose.

V.
Vei.ahky.

The uncontradietcd evidence establishes — and it was ad
mitted at bar—that it was part of Lockwood s undertaking that

Anglin, J. the defendants, before stringing the wires, should strengthen 
certain poles, from which the supporting earth had been washed 
away, one of them being that with which the plaintiff fell. 
Lockwood or his employees failed to do this, and the plaintiff’s 
misfortune was due to that failure. The case was not one of 
an unqualified invitation to the workmen of Lockwood to come 
upon the defendant’s premises involving a representation or 
holding out on their part that those premises were safe for 
the purpose for which the invitation was given. The only invi
tation to the plaintiff, as a workman of Lockwood, was to ascend 
the pole in question after it had been properly strengthened 
or secured. Taking this view of the case, two of the 
learned Judges of the Court of Appeal would have set 
aside the verdict for the plaintiff rendered at the trial. I 
concur in that conclusion. In the circumstances the defend
ants owed no duty to the plaintiff in respect of the security of 
the pole from which he fell.

H-odmr, J. Brodevr, J. :—Velasky, the respondent, was injured by fall
ing from a pole of the appellant company. He was then in the 
employ of an independent contractor who had undertaken to 
strengthen that pole. He was entirely under the control of that 
contractor.

The pole to be made use of by Velasky was unsafe to the 
knowledge of his master, the contractor, since he had under
taken to repair it. That contractor was then bound to give 
notice of that fact to his employee. He neglected to do so. 
No negligence has been established against the appellants. When 
a person employs an independent contractor to do a specified 
work he does not thereby render himself liable for injuries 
caused by the sole negligence of such contractor.

The action should have been dismissed.
This appeal should be allowed with costs of this ( ’ourt and of 

the f’ourts below. Appeal allowed with costs.
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RUTLEDGE v. ANDERSON.
Manitoba Court of Appeal, Howell, V.J.M., Itieliards, Perdue, Cameron, 

ami IIa<1 i/art. .IJ.A. June H. 1014.
1. MORTGAGE ( S V —4M ) - FraI'HVI.FXT DlKCH ARllK—l' RAH» BROl'OHT HUM K 

TO MORTGAGOR'S AGKXT—O.NIN (IX HEXKFITED PARTY.
A person will not lu- allowed to avail himself of what has been ob

tained by the fraud of another unless lie not only is innocent of the 
fraud hut has given some valuable consideration.

[Itutleilye v. Anderson, HI D.L.K. 21*. varied.]
MORTGAGE ( 6 V—t»:i | — Fh.U UI I.EXT lUSCll ARliK—MORTGAGOR IIEXEFITED 

» Y. THOlGII WITIIOl T KXOWl.KIKiK OF THE FRA I'M—EFFECT.
<*n setting aside a discharge of mortgage which had been obtained 

•*y the fraud of another by which the defendant lienetited although 
not chargeable with any direct knowledge of it. allowance must he 
made to him for disbursements made on the faith of the discharge 
IM-ing effective.

[Uulledyr \. I ndenton. Id D.L.K, 21*. varied. |

Appeal from decision of Curran, J.. 16 D.L.R. 29. 
Judgment below varied.
('. F. Fullerton, K.C.. F. (1. Taylor, K.C., and A. E. Jacob, 

for defendant, appellant.
.!. /I. Hudson and F. L. Davis, for plaintiff, respondent.

Howkli,, V.J.M. :—The learned Judge at the trial evidently 
accepted the story of the plaintiff rather than that of the de
fendant. He, however, does not find that the defendant Ander
son is chargeable with any direct knowledge of the fraud of 
Laurie, or of participation therein; but he was to be benefited 
thereby at the expense of the plaintiff.

Because of the plaintiff signing the receipt and also the dis
charge, the defendant swears he paid Laurie in cash the sum of 
$1.100 and surrendered to him notes with interest amounting to 
$900 and transferred to him the collateral security hold for 
these notes. And, further, upon the signing of the dis
charge. the defendant paid Mr. Hull’s account and agreed to 
pay the account of Beliveau & Co., which accounts the plain
tiff's counsel admit should be charged against the mortgage.

Counsel for the plaintiff on the argument, upon being asked 
by the Court what position he took as to the cash payments 
sworn by the defendant to have been made to Laurie because 
of the discharge and the receipt, and as to the surrender of the 
notes to Laurie, stated that he was willing to have the amounts 
thereof credited on the mortgage.
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Richard*, J. A. 
Perdue, J.A.

Cameron, J.A

According to the defendant there was no contract made 
between himself and the plaintiff securing the discharge, and 
he does not pretend that he paid or satisfied the mortgage. By 
a trick of Laurie the discharge was executed, and, if the de
fendant is allowed for his change of position to Laurie, which 
he swears happened, then no harm is done him.

It was agreed by all parties that on January 31, 1913, the 
plaintiff’s mortgage should he considered as reduced to $(>..r>0() 
so that the sale might go through, and 1 think the judgment 
should so declare. Then this sum should he reduced by the pay
ments to Mr. Hull and to Bcliveau Co. It should also be 
further reduced by $2.000, the cash and notes paid and de
livered to Laurie. With these credits the defendant has been 
generously treated.

The judgment below must be varied to comply with the 
credits and declarations above referred to, and in all other 
respects the judgment is affirmed.

There will be no order as to costs of appeal.

Richards, Perdvk, and Cameron, JJ.A., concurred with 
H ago art, J.A.

Haooakt, J.A.:—After an exhaustive analysis of the evi
dence and lengthy and carefully considered reasons, the trial 
Judge comes to the conclusion that “there has been an entire 
failure of consideration under the agreement to be contributed 
by Laurie” that “he had in fact no title to the lands men
tioned in ex. 2, or ex. G, and fraudulently entered into those 
agreements to deceive the plaintiff and benefit his co-defendant 
Anderson,” and further holds that there was but one agree
ment. After carefully perusing the evidence and the trial 
Judge’s reasons, I would hesitate before interfering with those 
findings. To come to those conclusions lie must, when there 
was any contradiction between the testimony of the plaintiff 
and that of the defendant, have given credence to the evidence 
of the plaintiff.

It would seem strange if the meeting with Laurie in the 
Queen’s Hotel, Winnipeg, was accidental. The plaintiff never 
knew of the existence of Laurie. The defendant Anderson had
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for several months previously had dealings with his eo-defend- MAN.
ant Laurie, and also for some time after the date of the inter- c. A.
view in Winnipeg, while the plaintiff never saw that gentleman .RVTLKlMiK
exeepting on the two days while the negotiations were going on, ». 
after which he disappeared from the face of the earth so far as A>l,MtsoV
the plaintiff was concerned. H»*g*«.j.A.

I do not agree with the contention that there were two 
distinct contracts, one between the plaintiff and the defendant 
Anderson, and one between the plaintiff and the defendant 
Laurie. There was one contract between the plaintiff on the 
one part and both the defendants Anderson and Laurie on the 
other part. There was one consideration moving from the 
plaintiff to the defendants, namely, the discharge or release of 
the mortgage in question, and one consideration moving from 
the defendants to the plaint ill. namely, the lands and the notes.
The plaintiff was giving nothing to Laurie himself.

In the negotiations for the Tully house, which was offered 
hrsi to the plaintiff, the defendant Anderson said. ‘1 was 
getting the house from him (Tully) to give it to Rutledge" and 
in substance 1 believe he was getting, or was to get the British 
Columbia fruit lands and the Lansdowne Ave. house from the 
defendant Laurie to give to the plaintiff Rutledge, although for 
convenience the conveyance might he made direct to the plain
tiff by the person in whom the title stood.

I must say there arc some suspicious circumstances in con
nection with the alleged payments by Anderson to Laurie.
There are no books of account shewing any entries, and in any 
event, it was the plain duty of the defendant Anderson, before 
he made these payments or delivered up the alleged notes, to 
ascertain whether the defendant Laurie, his co-contraetor, had 
fulfilled his obligation.

Seeing that the defendant Laurie was a fraudulent de
faulter, so far as he was concerned in the transaction, his sig
nature to the documents is very poor evidence of the facts 
stated in the documents themselves.

A very pertinent observation was made by plaintiff's counsel 
that the defendant Anderson was not truthful when lie stated 
that he could not pay $1,000 in cash to the plaintiff because
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MAN. he did not have the money, when, about the same time accord-
C. A. ing to Ilia own evidence, he nays he paid $1,100 in cash to his co-

Rvtlkimik

Anmkrhon.

defendant Laurie. To nay more would l>e practically repeat
ing the reasons of the trial Judge. 1 would hold that the mort
gage is a valid subsisting security upon which 1 would credit

Hagjmrt, J.A. the amounts mentioned in the reasons of the Chief Justice.
1 would affirm the judgment of the trial Judge in other 

respects, and dismiss the appeal.
Judgment below varied.

ALTA. FORBES v SIMMONS

8. C. Mini In Stipnim ('mill. Sim in mis ./. Nrphinber H. 11114.
1. .lllMlMKM 16 ll—Oil—Non -RESIDENT—DEFENDANT CAHI ALLY WITH

IN LAW DISTRICT”—SERVICE-—Si FFICIEXCY OF.
'1 In- viieumstaiivc that the ilefcmlunt'* prc*eiice in tlu* province was 

vasital imly. as u|i«m a short visit, does nut create any exception from 
liability to service of process of the courts of such province in a civil 
action against him: territorial jurisdiction is effective against him on 
account of his presence in the territory when action was la-gun and 
process served upon him.

| Sinlnr. de. v. Un jo h. etc., ( IKU41 A.V. 1170: Kinaiiurl v. Sifinun, 
linos] 1 K.B. 302. applied: Nee also Annotations on Foreign Judg
ments. 0 D.L.R. 7RH. and 14 D.L.R. 43.]

Statement Motion for judgment against a non-resident defendant 
served while casually within the law district.

Judgment was given for the plaintiff'.
Short, Cross, <(• liiijijar, for plaintiff'.
IV. 7. Mustard, for defendant.

Simmons, J. Simmons, J.:—This is a motion for judgment under Rule 
103 Judicature Ordinance upon a foreign judgment recovered 
against the defendant in British Columbia. When action was 
brought in British Columbia, the defendant was domiciled in the 
Province of Alberta but was served with the writ while on a 
casual visit in the Province of British Columbia. On the ma
terial filed there is a dispute as to whether an appearance filed 
by solicitors was authorized by the defendant and I am not able 
to find that it was authorized and 1, therefore, deal with the 
matter on the basis that no appearance authorized by the de
fendant was fill'd. The defendant contests the validity of the 
British Columbia judgment on the ground of absence of juris
diction as the defendant did not enter an appearance and did
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not agree to submit to jurisdiction of the foreign Court. The 
détendants rely oil Sirdar (l urdyal Sini/h v. liajah of F arid- 
knft, 118941 A. ('. (170. and F manat l v. Symon | 1908) 1 K. B. 
«Hiiî. Lord Selborne in delivering judgment in the Last Indian 
Case above cited, discusses very fully the law governing the ex
tent to which territorial legislation can give jurisdiction which 
any foreign Court ought to recognize against any foreigner who 
owes no allegiance or obedience to the power which so legislates ; 
and the expression of Blackburn, .1.. in Schibsby v. W’vttft nhols, 
L.R. (i (j.B. Ifm at 101 that
if ut the time when tin* obligation was contracted the defendants were 
within the foreign country, hnt left it before the suit was instituted, we 
should lie inclined to think the laws of that country hound them, though 
before finally deciding this we should like to hear the <|llestion argued, 
is commented upon by Lord Selborne in these words : 
upon this sentence it is to he observed that beyond doubt in such a case 
the laws of the country in which an obligation was contracted might bind 
the parties, so far as the interpretation and effect of the obligation was 
concerned, in whatever forum the remedy might be sought. The learnei'l 
Judge had not to consider whether it was a legitimate consequence from 
this, that they would be bound to submit on the footing of the contract or 
otherwise, to any assumption of jurisdiction over them in respect of such a 
contract, by the tribunals of the country in which the contract was made, 
at any subsequent time, although they might he foreigners resident abroad; 
that question was not argued and did not arise in the case there before 
the Court, and if this is what Itlackhurn J. meant, their lordships could not 
regard any men* inclinât ion of opinion on a question of such large and 
general importance, on which the Judges themselves would have desired to 
hear argument, if it had required decision, as entitled to the same weight 
which might lie due to a considered judgment of the same authority.

In the same judgment Lord Selborne observes :
Territorial jurisdiction attaches |with special exception») upon all per 

sons either permanently or temporarily resident within the territory 
while they are within it. but it does not follow them after they have with
drawn from it and when they are living within another independent terri 
tory. It exists always as to land within the territory and it may be 
exercised over movables within the territory, and in questions of status 
or succession governed by domicile, it may exist a- to persons domiciled, 
or who, when living, were domiciled within the territory. As between 
different provinces under one sovereignty (e.g. under the Roman Empire). 
the legislation of the sovereign may distribute and regulate jurisdiction'; 
but no territorial Icpixlii lion run t/irr jurisiliction of unit fortitjn t'ourt 
ou fi ht to recoynizc ni/uinsl foniiiners irho oirr no allefjiancr or obeilirure to 
the power which ho Icfiislntcs.

In a personal action to which none of these cases of jurisdiction apply 
a decree pronounced in ahurntcm by a foreign Court to the jurisdiction of
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which the «h-fendant has not in any way submitted himself in by interna
tional law an ahsiduti- nullity.

Tin- defendant Kecks to conic» under the effect of this rule on 
the ground that he should not he considered as a resident of 
British Columbia, either temporary or otherwise as his presence 
there was casual and for the purpose of visiting his wife who 
was ill in the hospital at Vancouver. I am not able to give effect 
to this contention. The essence and foundation of the jurisdic
tion is the fact that the person or property, as the case may be. 
is within tin- territory. If the defendant could succeed on this 
ground it would have the effect of curtailing in a considerable 
degree the well established doctrine of the supremacy of a state 
within its own territory. An exception, however, is made in 
accordance with international law in favor of the person of the 
Sovereign. Ambassador or diplomatic agent of the foreign 
country. See Dicey on the Conflict of Laws. 3(»0, and Hall on 
International Law. secs. 49-53.

1 cannot find any authority for the proposition that the 
special circumstances under which the defendant was present in 
the foreign jurisdiction where action was begun and service 
made upon him would have the effect of modifying the general 
rule that territorial jurisdiction is effective against him on 
account of his presence in the territory when action was begun 
and process served upon him.

The plaintiff is entitled to succeed on his motion for judg
ment and costs of this application.

Judgment for plaintiff.

BRITISH COLUMBIA HOP CO. v. FIDELITY PHENIX FIRE 
INSURANCE CO.

Ilritisli Columbia Court of \ppral, Macdonald. C.J.A.. Innng, Martin, and 
McChilUpa. t. July 14. 11114,

I. In sir a NCR I *111 I)—fl5a)—The policy or contract—Constriction— 
Or policies on property—Collateral insurance — Statutory
CON OPTIONS.

Where n pidiev of fire insurance was issued to a hank on cotton warp 
in hales "their own or held by them in trust or on commission or sold 
hut not delivered or in which they may have an interest or a liability" 
ami such insuram-e was for an amount in excess of the hank's claim for 
advances to the owners of the goods, recovery cannot he hail in respect 
of the excess over the hank's claim at the time of the loss by the 
parties beneficially entitled to the goods who hi-hl collateral policies
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"f which no notice luul Im-cii given to the insurance companies Imt who
weie not nunieil in the pulivx as having an insurable interest.

[Kiefer v. Phoenix Ins. Vo., .‘il Can. S.C.R. 144; Keighley v. Durant.
11 Will X. 240; Relia net Marine v. Duder, [ 19131 1 K.B. 265.
referred to.]

Appeal by plaintiff from judgment of Murphy, .1.
The appeal was dismissed. McPhillips, J.A., dissenting.
Charles Wilson, K.(for appellant, plaintiff.
K C. Maijers for respondent, defendant.

Macdonald, C.J.A.: The policy sued on in terms insures 
the goods—not any particular interest in them. The intention 
of the parties, or more strictly speaking, the intention 
of the bank to insure for the benefit of all parties concerned, is 
not. 1 think, in doubt when all the oral and documentary evi
dence is considered in the light of the circumstances of the ease. 
That conclusion is greatly strengthened by the fact that the 
policy is for $3,300 the insurable value of the goods, and not for 
$2,000 the sum advanced by the bank. It would seem to me to 
be absurd to say that the bank’s interest alone was insured 
when the owner was paying a premium on an insurance of 
$1.300 in excess of the bank’s interest for which, if the opposite 
contention be accepted as the correct one, no protection at all 
was afforded.

The case is therefore within Keefer v. Phoenix Insurance Co. 
(1901), 31 Can. S.C'.R. 144.

But there is another defence pleaded, and I think proven, 
namely, that other insurance was taken without notification to 
the defendants and without their consent. The other insurance 
is alleged to consist of floating policies taken out in the United 
States and supposed to cover any balance of hws on the B. V. 
Hop Co.’s assets situate anywhere in Canada or the United 
States except the State of New York, but limited in cases where 
the company’s goods are specifically insured to the excess of 
value beyond such specific insurance.

It seems to be common ground that these policies cover the 
goods in question here; but it was argued by Mr. Wilson, counsel 
for the appellants, that because these policies covered only the 
value of the goods in excess of the specific insurance, that is to 
say. in excess of the value insured under the policy in question in
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thiH action, Ktatutory condition No. 8 had no application to it. 
and hence did not bar the plaintiffs from recovering in this 
action. 1 find myself unable to accede to that contention. The 
policies are intended to cover the loss on the goods by fire, the 
one up to #1,300, the others as to the excess in value above that 
sum. It is not in dispute that these floating policies were either 
in existence and undisclosed at the time the policy in this action 
was obtained, or were procured or extended to cover those 
goods after said policy was obtained, and without the knowledge 
and consent of the defendants. That being so. there seems to me 
to be no escape from the conclusion that the plaintiffs are pre
cluded from recovering by reason of said condition No. 8. Mr. 
Wilson cited and relied upon Australia Agricultural Co. v. Sami 
ders (187.1), L.R. 10 CM». «68; 44 L.J.C.P. 391, but in my 
opinion that case is clearly distinguishable from this. It infèr
ent ially supports my conclusion.

1 would dismiss the appeal.
irvinu.j.a. Ikying, J.A.:—The ease was argued by Mr. Wilson on the 

basis that the intention of the parties as well as the language used 
in the policy shewed that the insurance was for the benefit of the 
plaintiffs, by which expression 1 shall hereafter refer to ( 'lcm- 
ents-llorst & Co.

The description of the subject-matter of the insurance and 
the insurable interest therein is certainly wide enough to in
clude the insurable interest of the plaintiffs, but according to 
Castellain v. Preston (1883), 11 Q.B.I). 380 ; 52 L.J.Q.B. 366. 
whether the intention was to include them is a question of fact. 
The onus of proof would be on the plaintiffs.

Mr. B remuer for the bank as a condition to making the ad
vance required the goods to be insured for the benefit of the 
bank—and the broker who obtained the insurance acted for the 
bank. No instructions were given as to including the plaintiffs 
in the contract, and. notwithstanding that Mr. Eder, for the 
plaintiffs, fixed the amount of the insurance, and the plaintiffs 
were charged with the premium, I am unable to say that the 
plaintiffs have satisfied the onus which I think was upon them. 
If the wide language "on trust etc.” would shift the onus, 1 
do not think we ought to interfere with the findings of fact
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reached by the learned trial Judge. There must be grave reas
ons for interfering with the inferences drawn by the trial Judge : 
per Lord Lorelmrn in Su'ccneg v. Coote, 11907] A.C. 221; 7b 
L.J.P.C. 49.

See. 80 of the Bank Act does not prevent the plaintiffs having 
an insurable interest.

The condition precedent in the 10th condition requiring the 
insurable interest of any person other than tin* bank to be 
stated in the policy was not satisfied so as to make the plain
tiffs a party to the policy.

The ease of heighten Moisted d" Co. v. Durant, | 1901 | A.C. 
240; 70 L.J.K.B. 002. where it is laid down that undisclosed in
tentions will not make a contract, has apparently made it doubt
ful whether the intention of those who have contracted with the 
insurance company- not appearing in the policy and not com
municated—is to be binding on the insurance company ; see 
Delia net Marin( Ins. \. Under % | 19131 1 K.B. 265; 81 L.J.K.B. 
870. per Kennedy. L.J. at p. 270. citing a remark by Lord Atkin
son in Boston Frait Co. v. British d Foreign Marim Ins. ('<>., 
119001 A.C. 336 at 343; 75 L.J.K.B. 537.

On the second point, which can only arise if the policy of 
August 3 does include the plaintiffs' interest, as to the insur
ance effected by the floating policy of August 27—the subsequent 
fa<*ts establish that this was additional insurance contrary to the 
12th condition. There is no evidence of mutual mistake in 
omitting the clause allowing concurrent insurance. Mr. B rem
uer said the bank must be protected, and no other instructions 
were received by the insurance company.

I would dismiss the appeal.

Martin, J.A. :—I have reached the conclusion that the 
appeal herein should be dismissed, substantially for the reasons 
given by the learned trial Judge.

McPhillipk, J.A.. dissented.
.1 pinal dismissed.
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BRODER v. GLENN.
Snnk-ulrln iron Suyninc Court, Huiillnin. ur/«m/« unit Lu mont. JJ.

July 15. 1914.
1. Vi mmik axu i'I'kciiamlb i« I ('—10) —Dkkixtivk rm>:—Am kijnk claims

KUK TAXES—AllSKNCK <11 1 HAl'Il—KXKCCTKII VOXTMACT—Itli.MKDIKN, 
MOW LIMITED.

XVhere everything lui* lieen iltnie that was necessary tu vent the title 
in tin- purchaser of an outstanding interest in laml alreaily registered 
in hi- name ami the von tract ha- Itccmnc an executed one. the pur
chaser cannot, on tin* ground of adverse claims for taxes or other
wise. recover money which has lieen paid, hut must rely on the coven
ants for title: in tin1 absence of covenants or agreements of that 
nature hi- is without remedy except in va-e of fra ml.

Statement Appeal by defendant from district court.
The appeal wan allowed.
F. L. Haxtcdo, for appellant, defendant.
F. 11’. Turnbull, for respondent, plaintiff.

Lament, J.
The judgment of the Court was delivered by
La mont, J.: The plaintiff, prior to November 1. 1906, was, 

and still is, the registered owner of block 6:$. Broder’s Addition, 
Regina. On November 1, 1906. by an agreement in writing, he 
agreed to sell the said block to one J. R. Dayton. On October 
19, 1910, Gavton sold to one W. R. Thomson ; and on January 4, 
1912, Thomson sold to the defendant. On January 20. 1913, 
the defendant and the plaintiff entered into the following agree
ment, which was endorsed upon the agreement between the 
plaintiff and Gay ton :—

Rcgimi. January 20. I9IH.
In consideration of #10.000 this day received. 1 hereby -<•)! the within 

described property to George Broiler, together with all my right, title and 
interest in the within agreement.

,1. Glr.xx.
The agreement with said endorsement was then handed to 

Broder. Broder paid the $10,000 above-mentioned. At that 
time there was due to Broder under the original agreement with 
Gayton $1.410.50. In his evidence, Broder says he bought the 
block back from Glenn for $11,400 (he having made a mistake 
of $10.50), $1,400 of which he applied on the amount due him, 
and $10,000 which he paid over to Glenn. After the deal was 
closed and the money paid, the plaintiff discovered that the 
taxes for 1912. amounting to $63, had not been paid. These
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he paid, and brought thin action to recover the amount from 
Glenn. He admits that nothing was said about taxes between 
himself and Glenn. Glenn's defence is that he sold to the plain
tiff the interest which he had in the land, and there was no cov
enant. express or implied, that tin- land should be clear of in
cumbrance. The matter was tried before the Judge of the Dis
trict Court, who gave judgment for the plaintiff. From that 
judgment the defendant now appeals.

For the it was contended first, that on the evidence
all the plaintiff purchased was the interest of the defendant in 
the land, and secondly, that even if this were not so. the agree
ment was an executed one and the plaintiff consequently could 
not recover in the absence of a covenant by the defendant for 
title. Both points are, in my opinion, well taken. The evi
dence of Broder and the memorandum of the transaction taken 
at the time clearly establish, to my mind, that the plaintiff was 
buying the interest which the defendant had. The plaintiff had 
the registered title, lie had also an interest of $1,410.50 in 
the land. The value of the land, he says, was $11.400. lie paid 
the defendant $10,000; and the memorandum sets out that in 
consideration of that $10.000 the defendant sold him the pro
perty. As the consideration mentioned was just the value of 
the defendant's interest, that interest is, in my opinion, just 
what the plaintiff purchased. The defendant was. therefore, 
under no obligation to pay the taxes.

On the second point by the defendant, the law is laid
down in 25 Hals. 402, as follows:—

While the contract remain* executory, the purchaser can decline to 
complete unless a proper title is made out; hut after the property has 
been conveyed, ami the purchaser has accepted the conveyance and taken 
possession, the vendor becomes absolutely entitled to the purchase-money. 
The purchaser cannot, on the ground of ad verse claims, recover money 
which has lieen paid or detain money unpaid, but lie must rely on the 
covenants for title. In the absence of covenants, or so far as these do 
not apply, he is without remedy, except in case of fraud.

Hero everything had been done that was necessary to vest 
the title in the plaintiff free from all claims on the part of the 
defendant. The memorandum conveyed to the plaintiff all the 
defendant’s interest in the land, and there was no covenant for 
title, express or implied, on the part of the defendant. The
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plaintiff must, therefore, hold the land with sueh incumbrances 
as attach to it. See Foster v. StiffUr, 12 W.L.R. GO.

The appeal should be allowed, with costs ; the judgment of 
the Court below set aside, and judgment entered for the defend
ant with costs.

Appt ni ni I omit.

ONT Re MONARCH BANK OF CANADA
„ _ Ontario Hufirrnir Court (Appellate Dinaion), Meredith. C.7.O.. tlarroir. 
‘ • Maclaren, ami Ma pee. 77..4. Xovember 27. 1014.

I. Banks is II—!h—Stockiiolukhh—Who i.iahi.i: as—Bank witiiovt
TKKASI KY CKBTIFICATK—Al.LOTMKNTK.

Subscribers for shares in a hank which never went into operation be
cause of failure to get the necessary amount of subscriptions to obtain 
a certificate from the Treasury Board (Can.) and to whom the provi
sional directors had made allotments, may he placed on the list of 
contributories on the winding up of the bank; a subscriber who has 
paid his entire subscription may lie placed on the list of contributories 
for the purpose of apportioning the amount returnable to him over 
ami above the amount which may lie found to be his proper share.

\.\1ty.-1len. v. final Kastern. '• App. Cas. 47.'$. and Hr .1 mile urn Col 
lient. I ..B. I ('h. MS. applied. |

Statement Appeal by four persons, whose names were placed by an 
Official Referee upon the list of contributories in the winding- 
up of the bank, from an order of Middleton, J.. dismissing an 
appeal from the Referee’s order so placing their names.

The appeal was dismissed.
IV. M. Douglas, K.C.. for the appellants.
('. A. Mastcn, K.( and IV. /V. Fraser, for the liquidator, the 

respondent.
Madame,j. The judgment of the Court was delivered by Maclaren,

J. A. :—
The bank was incorporated on the 20th July, 1905, by eh. 

125 of the Dominion statutes of that year (4 & 5 Edw. VII.), 
which is in the short form prescribed by schedule B of the Bank 
Act, R.S.C. 190G, eh. 29. The bank not having secured within 
a year the $500.000 stock necessary to enable it to obtain the 
certificate of the Treasury Board to begin business, the time 
was extended to the 20th July. 1907, by eh. 127 of the Dominion 
statutes of 190G (G Edw. VII.) ; default still continuing, a wind
ing-up order was taken out and a liquidator named on the 29th 
Mar. 1908.
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Mr. Douglas based his appeal on the ground that the appel
lants never became shareholders, and consequently could not 
he made contributories.

The four s, Murphy, ('boat, Foster, and Beasley,
signed separate applications under seal for 30, 5, 3, and 32 
shares respectively, promising to pay $125 in certain instalments 
for each share of $100 which the provisional directors might 
allot to them. The whole number were allotted, and the par
ties notified. All the instalments were payable before the char
ter expired on the 20th July. 1907. Murphy paid no cash, but 
gave a demand note, bearing interest, for the full amount, $3,- 
750 ; (’boat paid $125. and gave a note for $500; Foster paid up 
in full, $375; and Beasley paid $800. and owed $3.200.

These four claims were selected as typical of the different 
classes of subscribers to the stock of the bank ; and, by the dir
ection of the Official Referee, they were consolidated in one test 
case in order to equalise the position of the different subscribers 
inter sc with reference to their contributing to the preliminary 
expenses of the bank, so that those who had paid nothing or less 
than their share might be compelled to contribute, and those who 
had paid more than their share might be recouped.

Mr. Douglas contended that the appellants, not being share
holders, were consequently not liable to be placed upon the list 
of contributories, even though they might each be liable in an 
action brought against them to recover their proper shares of 
the preliminary expenses of the bank. He referred to sec. 51 
of the Winding-up Act, R.S.C. 1906, oh. 144. as the only section 
under which it could be claimed that they should be placed upon 
the list.

The word “contributory” in the Winding-up Act, R.S.C. 
1906. eh. 144, is defined in sec. 2.

It is quite true that the word “shareholder” is not used in 
the Bank Act until a later stage in the history of a bank than 
that attained by the Monarch Bank. The term used in the pre
liminary stage is “subscribers.” And yet there is no magic in 
the mere name ; one should look at the real substance of the mat
ter. On the 20th July, 1905, by eh. 125 of the statutes of that 
year, the six persons named as provisional directors were con-
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stituted a corporation. In addition to the powers conferred 
upon them in the Bank Act, they had, by virtue of their incor
poration, those conferred by the Interpretation Act. R.S.C. 1906, 
ch. 1, sec. 30, such as the “power to sue and be sued, to contract 
and be contracted with by their corporate name, ... to ac
quire and hold personal property,” etc. Their special Act pro
vides that later the corporation shall be composed of the six per
sons named and “such others as become shareholders in the cor
poration. ’ ’

The Bank Act, R.S.C. 1906, eh. 29, sec. 13, provides that at 
the first meeting of subscribers they shall inter alia elect direc
tors, and thereupon (sub-sec. 4) “the functions of the provi
sional directors shall cease.”

Now, if the theory of the appellants be correct, the corpora
tion could not possibly be composed as the Act says it shall be. 
as the subscribers, according to that view, would not become 
shareholders until after the provisional directors had ceased to 
exist as such.

Again, sec. 20 of the Bank Act provides that no person shall 
be elected a director at such meeting unless he hold stock on 
which $3,000 or more has been paid-up. If he holds such stock, 
he is surely a stockholder or shareholder within the meaning of 
the Act, and every other subscriber who has been allotted stock 
by the provisional directors is in the same position.

The Bank Act, as it stood while the charter of the Monarch 
Bank was in force, contained singularly few provisions as to the 
powers and duties of provisional directors. The provisions 
are all, practically, comprised in secs. 11, 12, and 13. The 
provisional directors are appointed “for the purpose of or
ganising the bank,” and arc authorised to cause stock-books 
to be opened at the head office and elsewhere at their dis
cretion, and to keep them open as long as they deem neces
sary. As soon as $500.000 has been subscribed, and $250,- 
000 paid thereon and remitted to the Finance Minister, they may 
by public notice call a meeting of the subscribers, at which they 
shall fix the date of the annual meeting, determine the number 
of directors (not less than five), and elect these from the quali
fied subscribers. For anything that appears in the Act, these
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six provisional directors, or any five of them, might, if they were 
financially able and so chose, subscribe the whole $500,000, pay
ing $250,000, and elect themselves directors. Of course, banks 
are not organised in this way ; but it shews what power has been 
put into the hands of the provisional directors and how much is 
left to their discretion.

This would seem to be pre-eminently a case for the applica
tion of the rule or maxim as to implied powers, viz., that where 
a certain result is authorised to be attained, and the means are 
not clearly indicated, the power of doing all such acts, or em
ploying such means, as are necessary to its execution, is im
pliedly granted.

The learned Judge cited from Small v. Smith, 10 App. Cas. 
110. at p. 120.

It is not necessary in the present case to go so far, 
because the usual procedure for the organization of a 
joint stock company is so well understood. In my opinion, what 
is declared in sec. 12 of the Bank Act to be the purpose of that 
portion of the Act, and which is authorised to be done in sec. 
13, could not properly be carried out uidess the directors had 
power to allot stock and to make the subscribers members of the 
corporation. Does not the right to choose the directors of the 
bank of itself imply that they are members?

It is also worthy of note that there is nothing in the Act to 
suggest that the directors have any right to interfere with the 
list of subscribers or shareholders prepared by the provisional 
directors for the first meeting, or that they require to do some
thing in order to change subscribers into shareholders. Indeed, 
their power over the original stock of the bank is very circum
scribed. They have no power over it except such portion as may 
not have been subscribed, and even this they must allot pro ratâ 
to the existing shareholders, that is, to the original subscribers 
and their transferees : see. 34.

Sections 60 and 93 of the Winding-up Act would appear to 
have been designed to meet such a contingency as has arisen in 
this ease, and they appear to have been admirably adapted to do 
justice to all parties.

The appellant Foster was properly placed upon the list of
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contributories, although he had paid for his shares in full, and 
there is no question of double liability: In re Anglesea Colliery 
Co. (I860), L.R. 1 ('h. 555. He is plaeed on the list simply in 
order that he may receive what he has paid, over and above his 
proper share, in accordance with sees. 60 and 93 of the Aet ; and 
I fail to sec why he appeals.

In my opinion, the appeal should be dismissed.

Appeal dismissed with costs.

DAVIS v. ALVENSLEBEN
Hrilish (’olumhio Supreme Court. Uaetloiiahl. ./. .lime 1(1, |!i|4.

1. FoHK(i.o.<VRE i 8 I—5) — A<au;i-:.uiat oi sait:—Ii im.miat forkcmimmi 
—TIMK H)K HFM MmoN.

Subject to tin- right tu apply fur ay extension mi proper material, 
tin* ordinary judgment foreclosing the purchaser's rights under an 
agreement of sale uf land' for default in meeting a deferred instal
ment of purchase-money should not allow a longer time than two 
months to redeem after jmlgment.

Action to foreclose an agreement for sale of lands.
.1 udgment accordingly.
/>. C. Marshall, for plaintiff.
Fillmore <( Tmtrick, for defendant, Gibb.

Macdonald, J.: -I’pon this action for foreclosure under an 
agreement for sale coming on for trial no defence was offered on 
the part of the defendants. Counsel for the defendant, Gibb, 
contended that the time for redemption should be six months. 
It was pointed out that the action was analogous to foreclosure 
under a mortgage. The similarity of the two actions is re
ferred to by Jessel, M.R.. in Lysaght v. Edwards, 2 Ch. I). 499, 
at 506:—

It appears to me thill the effect of n contract for sale has liecn settled 
for more than two centuries . . . Their positions are analogous in
another way. The unpaid mortgagee has a right to say to the mortgagor, 
"Either pay me within a limited time or you lose your estate” and. in 
default of payment, he becomes absolute owner of it. So. although there 
has been a valid contract of sale, the vendor has a similar right in a 
Court of equity ; he has a right to sav to the purchaser “either pay me the 
purchase-money or lose the estate."

As to the rights and liabilities of the parties, this is the 
settled law in the matter, but the question for consideration is 
whether the time limited by the judgment for payment of the
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purchase price should follow tin* practice in foreclosure pro
ceedings under a mortgage. The established rule is that a 
mortgagor has “six months and six months only, to redeem.” 
( 'bitty. .1.. in Plot I v. M< ml el, 54 L.J. ( *h. 1145, 27 Ch. D. 24U 
at 248. The security afi'orded the vendor by the terms of the 
agreement for sale coupled with bis right to enforce a vendor’s 
lien should not, in my opinion, be treated as to time for re
demption in the same way as a mortgage. <Icncrally speaking 
the mortgagee has a substantial margin as between the amount 
of the mortgage and the value of the property provided as 
security. Whereas very often only a small amount is paid at 
the time of the execution of the agreement for sale and the bal
ance of the purchase price is by instalments. If the
first deferred payment should not be made at maturity, the de
fendant might, as in this instance was disclosed, by a flimsy 
defence, compel the vendor to go to trial to enforce his rights. 
He would thus ward oft1 payment for a considerable period and 
retard the vendor in either recovering payment of the purchase 
price or resuming the absolute ownership of the property. 
Should a further period of six months then be granted it would, 
in a new country where the values are not ascertained, and, to 
say the least are fluctuating, jeopardize the security of the 
vendor. It would enable the purchaser to retain an equity and 
speculate on the market for real estate. He has retained, on 
equitable principles, an interest in the property of the vendor 
after his default in payment and I think in this province such a 
lengthy period for redemption would be unreasonable. ( 'ye. vol. 
*9. p. 1874, refers to the time stipulated by a decree within 
which the purchaser must make payment of the purchase money 
as follows :—

B. C.

8. C.

M»' ilnnald. J.

No dvfinite rub* ns to time chii In* laid down. In any <•«■><• tin* tin»* 
should In* reasonable in view of the circntnutanees of the cane.

Even in a judgment for foreclosure under a mortgage the 
rule as to six months for redemption does not appear to be a 
hard and fast one, as Street. .1.. in (libsou v. McCrimmon, 9 
C.L.T. Occ. Notes, 40, granted immediate foreclosure and also 
immediate possession without any consent being given by the 
defendant, where it was shewn that the mortgage debt was in ex-

8—20 II.I..R.
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cess of the value of tin* land. In Ardngh v. Wilson, 2 C.L.d. 
270 at .‘102. three months was the time given for redemption 
where one of the eneitmlmineern had redeemed and was Keeking 
foreeloHure an against other vneumbraneerH.

There is a practice in this Court of allowing one month or 
at most two months as the time for redemption under agree
ments for sale, unless special circumstances are disclosed. I 
would have preferred before giving my judgment to have con
sulted with my brother «Judges as to how this practice arose, but 
1 have boon prevented from such consultation by stress of their 
Court work. I think it well not to delay judgment as the de
fendant may desire to make application to the Court of Appeal 
at its present sittings.

1 see no reason to depart from the practice thus established, 
and. as no special circumstances were suggested, two months 
from the date of judgment will be granted for redemption. 
1 have not overlooked the fact that a defendant is entitled to 
apply, upon proper material, for further extension before the ex
piration of the limited time: especially, if he can shew a reason
able prospect of payment by further indulgence and that the 
property is worth more than the amount due the plaintiff.

J u (I g ment mro rd i n gl ;/.

SMITH v. RURAL MUNICIPALITY OF VERMILION HILLS.

Nil/inun' Court of t’asatin. Sir Charles t'ilzfuili ich\ hliiiiiton, Huff.
. I iifilin. ami Hrotlrur. .1.1. March 23. 1014.

1. TASKS I# IE—50»—\\ HAT TAXABI.K—OSAZIXO LEASES.
Tlif intercut of a lewiee of |>ul»lit* land* under » grazing lease from 

the Crown is taxable under the Lovai Improvement* Act. lttOtf. Ka»k. 
I K.H.K. 1000, eli. K81 and the Supplementary Revenue Act. 7 Edw. 
NIL eh. 3 | R.S.S. 1000. eh. 37).

| \ crmilion Hills v. Smith. 13 D.L.R. IH2. affirmed ; Cali/ary, etc.. 
I,a tv I Co. \. Mlff.tles., 45 Can. S.C.R. 170. applied. |

2. ( OXKTITl TIO.NAI. I. AW (#11 A—212)—TAXKS A NO ASSESSMENTS —
IXK'AI. IMPROVEMENTS.

The provision* of the Local Improvements Aet. Nask.. 0 Edw. VII. 
eli. 30. and the Supplementary Revenue Aet. Sask. 7, Edw. VII. eh. 3. 
authorizing the taxation of interests in Dominion lands held under 
grazing lease» or licenses from the Crown, whether liy resident* or 
non-residents of Saskatchewan, is within the legislative powers of the 
province.

[Calgarff ami Eilisoutos l.nml Co. v. .1 ttft.-tlrul., 45 Can. 8.C.R. 
170. appli«>d; I cmtilion Hills \. Smith. 13 D.L.R. 182, allirmed: *•*• 
R.S.S. 1000. ch. SS and R.S.S. 1000. eh. 37.1
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Avi'Kal from the judgmvnt of tin* Supreme Court of S,-isk
at vhvwan. Id D.L.R. 182, affirming the judgment of Newlands, 
J.. at the trial, 10 D.L.R. 42, which maintained the plaintiff's 
action with costs.

The circumstances of the ease are set out in the judgment of 
Mr. Justice Duff now reported.

The appeal was dismissed.
Knowles, Hare tV Henson, for the appellant.
McKenzie, Brown cV <'o., for the respondent.

Fitzpatrick, C.J.: I would dismiss this appeal with costs.
Iwnoton, J.:—The facts in question herein as well as the 

substance of the enactments in question are set forth in the 
opinion judgment of the learned Chief Justice of the Supreme 
Court of Saskatchewan.

Upon these facts, which, by the way. appear to be admitted. 
I cannot see how this ease in regard to the application of the 
statutes and principles of law which must govern our decision 
can Ik- distinguished from the case of The Calvary ami Ed
monton Land Co. v. The AHorney-Ceneral of Alberta, 4."» Can. 
S.C.R. 170. The statutes in question are substantially the

The right of respondent to sue for any taxes imposed by 
them or their officers or their predecessors seems clearly 
given.

The enactments upon which such taxation rest do not at
tempt to tax the land so far as vested in the Crown. In the 
absence of any such express attempt the statutes must be read 
as bearing only upon the interest of others in the lands and in 
this case of the appellant as lessee or occupant. The claim that 
these assessments are so excessive as to shew that they exceeded 
the value of the land cannot be raised herein.

The justice or injustice of the rating is something which we 
can have nothing to do with. The local Court for determin
ing any such question can alone Ik* appealed to. or default that, 
the legislative authority.

Then it is suggested that appellant was a non-resident and 
hence the attempt to tax his interest in the lands or him in re-
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speet of such interest is ultra vires. There is no evidence of 
appellant’s residence except his description in the grazing lease 
granted him by the Dominion Government. It does not follow 
that lie was. therefore, not resident in the province at the times 
involved in the imposition of these taxes. Nor does it follow 
that he as occupant of the lands can set up any such contention 
in law or in fact.

And as at present advised I do not think the power of direct 
taxation given by the R.N.A. Act to the province can be cir
cumscribed or limited in the ease of taxation relative to lands 
by anything involved in the question of the owner’s place of 
residence.

It may well be that in attempting to enforce by action in 
Courts beyond the province, claims for taxes the municipality 
might find some difficulty.

Rut the Courts of the province when duly constituted by 
its Legislature under and by virtue of the R.N.A. Act and 
given thereby jurisdiction to enforce such a claim as if a debt, 
must be bound by the law of the province in everything pertain
ing to direct taxation and to property and civil rights in the 
province.

For the purposes of this appeal we must assume that the 
taxation of land or any interest therein or of any person in 
relation to any land in the province, or interest in any such land 
is direct taxation within the meaning of the R.N.A. Act. and 
that if the legislature had declared taxes so rightfully imposed 
to be or constitute a debt within the province due by those who 
enjoy the protection relative to such land and advantages 
thereof, for which the taxation is a compensation, it has acted 
within its power over property and civil rights in the province 
and that the Courts duly constituted by the province to admin
ister its laws must enforce them even if in doing so they may 
have to deal with people domiciled beyond the province and 
their property within the province.

The argument founded upon the provision of the statutes 
in question anticipating and providing for enforcement of the 
tax liens by way of sale of the lands seems to move in a circle 
for it is only that interest the owner taxed may have that can
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he reached. And if that remedy by any mode of construc
tion can lie made to ai»pear otherwise it would simply he in that 
view inoperative as the Crown is not made subject to these 
enactments.

The appeal should he dismissed with costs.

Dvff, J. I agree with the learned Chief Justice of Sask
atchewan and, for his reasons, that if the taxes sued for in this 
action were lawfully imposed at all they can now he recovered 
by the respondent municipality. In 1909. the area comprised 
within the limits of the municipality was included in Large 
Local Improvement District C(3) and the appellant was 
assessed in that year for local improvement tax at the rate of 
IV, cents an acre by the Local Improvement Branch of the 
Provincial (lovernment under see. 73 of the Local Improvements 
Aet of 1900. In December, 1909. the respondent municipality 
was organized ami the appellant in the years 1910 and 1911 was 
assessed at the rates of 3Lo cents and 3 cents an acre respec
tively under the authority of see. 50 and 51 of the Aet of 1906. 
In each of the years 1909, 1910 and 1911 the appellant was 
assessed at the rate of i/o cent per acre under the authority of 
the Supplementary Revenue Act. The lands in respect of 
which the appellant was assessed were, when the assessments 
were made, the property of the Crown in the right of the Dom
inion of Canada, subject to the grazing leases that had been 
granted to the appellant. It is admitted that in each of the 
years in question the appellant used these lands for grazing 
purposes under his leases: and it is further admitted that if 
he is assessable in respect of them such assessment was duly 
made. I think also that the result of the admission is that the 
appellant was an occupier of these lands within the meaning of 
the statute. I think, moreover, that see. 50 (as amended by 
see. 7, eh. 25, statutes 1909), see. 55 and see. 59 of the Aet of 
1906 taken together had the effect of making taxes levied within 
the limits of a local improvement district and unpaid a debt due 
to the district. It is admitted that the respondent municipal
ity is entitled to recover these taxes unless the legislation under 
the authority of which they are levied is itself ultra vires or the 
taxing authority has exceeded the powers conferred upon it by

CAN.
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the legislation. The first question is : lias the Legislature of 
Saskatchewan authority to tax the appellant as occupant of 
these lands, the appellant himself residing outside the province, 
and to provide effectively for the recovery of the taxes in the 
Courts of the province as a debt?

As to this point, very little need he said. Prima far it, the 
authority of the province under see. 92(2) of the British North 
America Act, 18G7, to legislate in relation to tin* subject of 
direct taxation in the province includes the power to levy taxes 
upon the occupants of the property within the province in 
respect of their occupation, whether they are residents or non
residents.

It would appear also that as reasonably incidental to the 
authority of the province in relation to that subject there must 
be vested in the legislature the right to empower the taxing 
authority to recover as a debt any taxes assessed upon or in 
respect of property owned or occupied within the province. 
That is the view that has always been taken and acted upon in 
the Canadian provinces and until the argument of this appeal 
I do not think I have heard a doubt expressed as to the cor
rectness of it. Of course, one ought not to lose sight of the fact 
that under sec. 92(13) and sec. 92(14) the province has ex
clusive legislative authority in respect to property and civil 
rights in the province and the administration of justice. I may 
further observe that we are not concerned with any question 
here whether provincial legislation, enacting that a tax assessed 
upon the property of non-residents, shall be recoverable as a 
debt, has or has not the effect of creating an obligation enforce
able beyond the limits of the province. The general rule is 
that the revenue laws of one country are not taken notice of in 
another country and it appears to be on this principle that judg
ments proceeding upon such laws are not recognizable. Plainin' 
v. Flclrhrr, 1 Douglas 251. It is also on this principle that 
it has been held in the I'nited States (//ran/ v. Sarycant, 13 
XII. 321, at 332. per Barker, C.J.) that the Courts of one 
state cannot he used as a means of collecting the taxes imposed 
by another. In Municipal Council of Siplucn v. Hull, (1909] 1 
K.B. 7. Mr. Justice Grantham dismissed an action brought by
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the Municipal Council of Sytlncv t<i enforce the payment of a 
local improvement rate levied on the authority of an Act of the 
Legislature of New South Wales, whereby the Council was auth
orized to recover the amounts levied under the Act. by action. 
It was held that the action was analogous to an action brought 
in one country to enforce the revenue laws of another country 
and consequently would not lie.

It was. moreover, held in the last mentioned case that the 
enactment on its true const ruction established only a liability to 
be enforced in the Courts of New South Wales; and it may 
be that the true intendment and effect of the Act of 1 iKHi is to 
create in respect of these taxes a debt recoverable by action in 
the Courts of Saskatchewan only. At all events it could be 
forcibly argued that this particular provision ought to be read 
in the light of the recognized principle of private international 
law to which 1 have referred and if when so read it offends 
against no limitation imposed by the B.N.A. Act upon the legis
lative powers of the province, one would not, of course, be 
justified in ascribing to it a construction and effect which would 
make it ultra vires.

The point the appellant really endeavours to make in this 
connection is that the legislation infringes the prohibition of 
sec. 125 of the B.N.A. Act.
no IhimIh or property hi'lungiii” to Vainuhi or any province nIiiiII In- liable 
to taxation.

Now, first, it is beyond question that the appellant is assessed 
in respect of the occupation of the lands in question, which 
lands, as 1 have already said, are (subject to the interest vested 
in him by virtue of his leases) the property of the Crown in 
the right of Canada. If this legislation really and truly auth
orizes the taxation of the appellant in respect of the property 
of the Crown then I have no hesitation in saying that it does 
infringe this provision. If, on the other hand, what the Legis
lature has done is to tax the appellant in respect of his own 
interest or in respect of his occupation in right of his own 
interest, it appears to me to be unobjectionable. I think it is 
hardly arguable that sec. 125 prohibits the levying of taxation 
by the Dominion or by a province upon or in respect of a par-
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ticular intercHt held by a Hubjeet in Crown * The section
may easily be read as e> ' g from taxation the interest of 
the < rown in Crown lands only. And the alternative reading 
suggested would have the effect of exempting from taxation a 
large variety of interests such, for example, as those arising 
under timber leases, mining leases, fishing leases, with which 
we are very familiar in this country, and it is not a construc
tion which commends itself to my judgment.

Then does this particular legislation exceed the limits set 
by the enactment mentioned either in itself or in the manner 
in which the respondent municipality has professed to put it in 
operation? First, as to the legislation itself : 1 do not think it 
was seriously argued that the tax imposed by the Supple
mentary Revenue Act of one-half of one cent per acre upon lands 
held under grazing leases is ultra vires. At all events, 1 am 
quite at a loss to understand on what ground it could be plaus
ibly contended that this particular enactment ought not to be 
read as imposing a tax upon the lessee or occupant in respect 
of his occupation or his interest. The provisions relating to 
local improvement tax are secs. f>() and f>l and secs. 73 and 74 
of the Act of 1900. These sections are as follows:—

."»o. I lif council may cause to In* levied in each year for the general pur- 
|m*e# <»f the district a tax not less than one ami one-quarter cents ami not 
more than live cents per acre upon every owner or occupant in the dis
trict for land owned or occupied hy him :

.Provided that any person whose assessment would be less than fifty 
cents shall Is* assessed fifty cents.

51. The rate per acre of the «aid tax shall Is* fixed by a resolution of 
tbe council.

73. In large districts the rate of assessment shall Is* one and one- 
quarter cents |s*r acre:

Provided that in any large district if the commissioner is satisfied 
that the said rate of assessment would raise a sum greater than would Is* 
necessary to elfeet the improvements required in such district the rate of 
as-essment may Is- reduced to such less amount per acre as the commis
sioner may determine.

Provided further that am person whose assessment would he less than 
fifty cents shall Is* assessed fifty cents.

74. As soon as possible after the beginning of each year or after the 
organization of a large district an assessment roll shall In* prepared for 
each large district ii|hui which shall In* entered as accurately as may In* the 
following information:—

l'i! Kach lot or parcel of land owned or occupied within the district 
ami the numlN-r of acres it contains*.

5
2
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16) Tliv name and post office address of the person assessed as owner 
or occupant of cacli lot or parcel;

(c) The amount of assessment:
(rf) The amount of previous assessments which have not lieen paid.

. ; First.'—Of the sees. 73 and 74 under which the rate for the
year 1900 was levied:—Is the tax thereby imposed a tax upon 
Crown lands within the meaning of sec. 125 of the B.N.A. Act?
I think, perhaps, there was some misapprehension in relation to 
this point as to the effect of Calgary and Edmonton Land Co. 
v. The Ait.-den. of Alberta, 45 Can. S.C.R. 170. It will be 
found. 1 think, that the decision in that ease really rested upon 
the view taken by the majority of the Court that the whole 
beneficial interest in the lands in question (subject to a lien 
for a fee payable to the Department of the Interior) had become 
vested in the land company. In the present case the conten
tion is that looking at the provisions of these enactments as a 
whole and especially the provisions relating to the proceedings 
for the recovery of the tax levied through the sale of the lands 

, themselves one sees that the tax is intended to be levied against
and made a charge upon the fee simple or the equivalent of the 
fee simple in all the lands in the province. In the case of lands 
in respect of which the legal title is vested in the Dominion, 
but the entire beneficial interest is vested in the subject there 
would seem, and that was the view taken in the Calgary and 
Edmonton ease, 45 Can. S.C.R. 170. to be nothing to prevent 
such provisions having their full operation. But where the 
Crown in the right of the Dominion retains a substantial bene
ficial interest, as well as the legal title in the lands, then a 
different question entirely arises; and 1 have no manner of 
doubt that if the effect of the legislation in this respect is what 
the appellant contends for then it is obnoxious to sec. 125 of 
thr B.N.A. Act.

, 1 concur, however, in the view which was expressed in some
of the judgments of the Calgary and Edmonton ease, 45 Can. 
S.C.R. 170, to the effect that the interpretation clause entitles 
us where that is necessary to make the legislation effective and 
reasonably possible to read “land” and “lands” in these en
actments as meaning “interest in land;” and, I think, we ought 
to give to these provisions a construction in so far as the lan-
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guagc of them is reasonably capable of it, consistent with the 
assumption that the * * are did not intend to offend against
the sec. 125 of the B.N.A. Act ; and on the other hand, hav
ing regard to the circumstances of the province of Saskatch
ewan and the obvious injustice of exempting from taxation 
limited interests such as those in question here we must, I 
think, read these provisions in light of the strong probability 
that the Legislature did not intend to sanction such a sweeping 
exemption. In other words, the entire exclusion from the 
operation of these Acts of all interests in Dominion Crown 
lands would operate so unfairly that one really can not sup
pose the legislature to have contemplated it.

Whatever s there may be in putting into operation
some of the provisions of these statutes in respect of an assess
ment such as that in question here 1 can see no good reason 
against holding that the essential enactment by which the 
liability to pay the tax is created may be given effect to in pro
ceedings in personam against the occupier, who is at the same 
time owner of a limited interest in Dominion Crown lands.

At first sight it appeared that a difficulty might arise by 
reason of the fact that the rate is a uniform one with refer
ence to owners and occupiers. But if the rate be conceived as 
having been fixed primarily with reference to the occupation 
value which may very well have been the case, one can quite 

the Legislature having resolved that the owners of 
lands which arc unoccupied should not by reason of that fact 
alone escape taxation.

Coming now to secs. 50 and 51, the only point necessary to 
refer to is that from admission No. 5 it appears that the rate 
imposed by the resolution of the respondent municipality was 
a uniform rate levied alike upon the owners and upon the oeeu- 

of land. Any objection founded on that circumstance 
must or fall with the objection just dealt with.

I think the appeal should be dismissed with costs.
Anglin, J. :—For the reasons given by the Chief Justice of 

Saskatchewan, in which I respectfully concur, 1 am satisfied 
that the respondent municipality had the right to collect the 
taxes in question if they were validly imposed.

5
5

74

^197

3111



20 D.L.R. | Smith v. Vermilion Him*.

Their validity is impugned on one ground only; namely, 
that they are in contravention of ace. 125 of the B.N.A. Act. 
which exempta from provincial taxation lands belonging to the 
Crown in right of the Dominion. In The Calgary and Edmon
ion Land Company v. Atturmy-Ceneral of Alberta, 45 Can. 
S.C.R. 170. we held legislation similar to. if not identical with, 
that now impeached to be infra vins of a provincial legislature. 
We regarded it as authorizing, in the ease of Dominion Crown 
lands, only the taxation of any interest in thcrii with which the 
Crown had parted. It was suggested—indeed argued at some 
length—that in the present case the tax is not upon an interest 
so parted with, but upon the lands themselves. It may be 
that the tax on the defendant’s interest as holder of a grazing 
lease is excessive, but that is not a r with which we can 
deal. There is no evidence that it was intended to tax any in
terest in the lands still held by the Crown. Nor is it established 
that the tax in question will indirectly affect the interest of the 
Crown to any greater extent than that interest is necessarily 
affected by the prospect that when parted with it becomes sub
ject to provincial taxation.

It is also urged that because the defendant is a non-resi
dent the provincial legislature cannot make him liable to a 
personal action for these taxes. 1 see no reason why the legis
lature may not authorize the recovery in its own Courts of a 
personal judgment against the owner, wherever resident, for 
arrears of taxes levied upon an interest in lands situate within 
the province. That judgment will be enforceable only against 
property of the defendant within the province. It can be en
forced against his person only if lie should come within the 
provincial boundaries. If he should lie sued upon it in any 
other jurisdiction it is quite possible that some very nice ques
tions of international law would arise. But the purchaser of 
an interest in land buys it subject to provincial legislation, 
whether present or future, affecting it and the incidents of its 
ownership within the province, and cannot be heard to say in 
a Court of the province, or on appeal therefrom, that he is 
not bound by legislation which makes him personally liable 
within the province for taxes validly imposed in respect of such 
interest.

I would dismiss this appeal with costs.
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Brodeur, .1 :—In my opinion the case of Califart/ anil Ed
monton Land Co. v. The Att.-Ccn. of Alberta, 4f> Can. S.C.R. 
170. disposes of the present appeal. That ease determined that 
the provincial legislatures had the right and the power to 
authorize the taxation of beneficial or equitable interests in 
lands wherein the (Town in the right of the Dominion of Can
ada holds some interest and the legal estate. The interest of 
the appellant in the Dominion lands in question then can be 
taxed. It may be that in this ease the municipal valuation of 
that interest is larger than it should be. but we have no evi
dence to guide us on that issue.

The appeal should be dismissed with costs.
Appeal dismissed with costs.

PURMAL BRICK CO. v. GENERAL ELECTRIC CO
Alberta Supreme Court. Simmon#, ,/.. Aupiist 27, 1914.

1. Fixti'res i § V—27 )—Kffkct of mobtoauk — M.\minfry — Condi
tional half:.

A* tin» Real Property Act. Alta, provides that a mortgage or en
cumbrance under the Act shall not operate so as to create the mort
gagee a "grantee” of the land, a stipulation in the mortgage that 
machinery and improvements thereafter put upon the land shall become 
lixturi1* and form part of the security will not Im- effective as against 
the conditional vendor of machinery reserving title to himself under 
a conditional sale agreement made after the mortgage but before its 
registration and without notice of same.

| Hobson v. florriiit/r, thi L.,l. ( h. 114. distinguished; and see 
llandrahan v. liuntuin. l.ï D.L.R. 117.1 
Motion for judgment.
The motion was refused.
Ilannah, Stirton <(• Fisher, for the defendants.
Laidlaw, Blanchard <V Hand, for the plaintiffs.
Simmons, J. :—The plaintiffs are mortgagees of certain lands 

in the City of Medicine Hat in the Province of Alberta to secure 
the payment of $105.000. a part consideration for the sale by 
the plaintiffs to the Medicine Hat Brick Co.. Ltd., of the lands 
and premises described therein and upon which a brick plant and 
machinery were installed. The mortgage is of date December 9. 
1912. but was not registered in the Land Titles Office for the 
South Alberta Land Registration Dist. until August 4, 1913. 
The mortgage contains the following clause:—

And it is hereby declared and agreed that any erection, machinery, 
fixed or otherwise, building or improvements hereafter put upon said
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I»r«*miw8 sliall thereupon lieeome fixtures mid In- part <if tin- realty and 
form part of this security.

Between the date of the execution of the said mortgage and 
the date of registration of the same, the defendants supplied the 
mortgagors, the Medicine Hat Brick Co.. Ltd., with certain 
machinery and apparatus for the manufacture of brick, which 
said machinery was affixed to the said premises by means of 
bolts and screws in solid concrete, and would in my opinion, aside 
from any agreement to the contrary, become fixtures upon the 
soil and form part of the realty. The defendants, however, sold 
the said machinery and apparatus under agreements in writing 
with the Medicine Hat Brick Co., providing that the title and 
ownership in the said machinery and apparatus should remain 
in the vendors, the present defendants, until full payment had 
been made for the same, and that the said machinery and appar
atus should not be considered fixtures until payment in full had 
been made according to the terms of the sales agreement and 
that in default of payment the defendants, the vendors, should 
have the right forthwith to remove the said apparatus and 
machinery from tin- said premises. The Medicine Hat Brick 
Co., Ltd., the mortgagors, having in their payments
under the said mortg. : i\ he plaintiffs under a separate action 
against the Medicine Hat Brick Co. have recovered judgment 
and an order for sale of the said premises, and pursuant to the 
said order the said lands and premises, including the machinery 
and apparatus affixed thereto are advertised for sale, pursuant 
to the order of the Court in said action. The defendants claim 
the right to remove the said machinery and the
sales agreements made between them and the mortgagor. The 
plaintiffs have applied for an injunction restraining them from 
doing so and counsel have agreed that the hearing of the said 
motion should be considered as a motion for judgment on the 
issues raised therein. If the plaintiffs' mortgage had been regis
tered on the date of its execution and delivery and consequently 
prior to the lien agreement I am inclined to think that their 
case would rest on a firm foundation, as the registration of the 
mortgage would be a proper notice to any parties dealing with 
the mortgagor in the way of affixing improvements to the realty, 
essentially of the nature of fixtures. The mortgagors, the Medi-
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ALTA.

s.c.

Kl K'TRK' 
('<1.

Simmons. J.

cine Hat Brick Co., have entered into an agreement with the 
defendants giving the defendants the right of removal of the 
machinery in question under certain circumstance*, and also 
providing that the said machinery and apparatus shall not be
come fixtures until full payment be made for same. The mort
gagors at a prior date have covenanted and agreed with the 
plaintiffs in this action that all erections and machinery, fixed 
or otherwise, should become fixtures and form part of tin* secur
ity recited in the said mortgage. It is quite clear that the mort
gagor has bargained with the plaintiffs and with the defendants 
purporting to create rights which, as between the plaintiffs and 
defendants, are inconsistent, and the question of notice is. in my 
opinion, of prime importance. When the defendants sold their 
machinery under the sales agreement hereinbefore referred to 
there was no registration in the Land Titles Office of plaintiffs' 
mortgage and no notice that any charge such as the mortgage 
purports to create was in existence. There was at that time 
then, so far as the defendants were concerned, nothing to stand 
in the way of an agreement between them and the Medicine Hat 
Brick Co., that they should have the right to retake possession. 
A very full discussion of the authorities appears in a judgment 
of the Court of Appeal in llobson v. dorrinyc, fit» L.d. ( 'h. 114 at 
p. 118. A. L. Smith. L.d.. who delivered the judgment of the 
Court says:

That a person can agree to affix a chattel to the «oil of another 
ho that it become* part of that other’* freehold, upon the term# that tin- 
one shall In* at lilierty in certain events to re-take |msse*sion we do not 
doubt; lint how a dr facto, fixture lieconie* not a fixture a* regard* the 
purchaser of laud for value and without notice by reason of some bargain 
between the affixer* we do not understand, nor ha* any antlmritx to *up* 
port this contention lieen adduced.

It is quite clear from the above dictum that if the plaintiffs 
can assert that they are entitled to the rights of a purchaser for 
value ami without notice that they would be entitled to succeed.
I do not see how they can successfully claim to stand in the 
shoes of a purchaser for value and without notice. Sec. 61 of 
our Real Property Act provides:

A mortgage or encumbrance under this Act shall have effect as security 
but shall not operate as a transfer of the land thereby charged.

In Hobson v. Gorringt, supra, the mortgagee Oorringe was a 
mortgagee in fee of land without notice of the lien agreement in
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which the fixtures were placed upon the lami hy the vendors 
thereof and the right of the vendor to the machinery was not an 
easement created by deed nor was it conferred hy covenant run
ning with the land, and the right therefore to remove the fixtures 
imposed no legal obligation on any grantee from the mortgagor 
of the land, it was not a right that could be enforced in equity 
upon any purchaser of the land without notice of the right. The 
Court of Appeal held that Gorringe was such a purchaser with
out notice. As already mentioned, our Heal Property Act pro
vides that a mortgage or encumbrance under the Act shall not 
operate so as to create the mortgagee a grantee of the land, ami 
therefore 1 think the ease does not come within the rule of 
Hobson v. (iorrinfje, supra, and I conclude therefore that the 
defendants are entitled to enforce their agreements with the 
mortgagor, which provides for the removal ami sale of the said 
fixtures if the purchaser may default in payment therefor. The 
plaintiffs* application is. therefore, dismissed with costs.

. 1 ppi ica I in u dis tn issed.

HUYNCZAK v. B.C. ELECTRIC R. CO. B. C.
Itrilinh Columbia Court of Ippm/. M onto until, fIrritai. Mnrtin. p .

tinllihrr. mal ilrPhillips. •/•/..!. .hint 2. IIU4.
]. M.XS|>K aXII SKRVAXT (| II B—180)—VkHIIU T l NIlKK COMMON I AW 

l.lARII.ITY — "PEKKCTIVK SYSTEM,” WHEN XKOATIVKI» — KKI.LOW 
SERV A XT*H X EULIOKX05.

A verdict under the common law liahility of an employer for negli 
gence in not maintaining an adequate system of warning the em
ployée* engaged in hoisting operations with a "skip.” is not sustain 
aide where the signalman employed was competent, careful and ex
perienced and the system of verbal warning to the workmen to stand 
clear followed hy a signal with the hand to the engineer to raise tin- 
skip was an adequate one if followed : the fact that the jury declined 
to find that the signal had or had not lieen given as sworn to. does 
not entitle the plaintiff to damages as even if the signal had not 
Iwen given the injury was attributable to the negligence of the signal 
man a fellow-servant of the plaintiff and not a superintendent and the 
employer was not liable.

| Unrluml v. Toronto. 23 A.II. (Out.), 238. referred to.|
Appeal by defendants in a negligence action for damages statement 

for personal injuries to an employee.
The appeal was allowed.
/,. G. MePhillips, K.C., for appellant, defendant.
J. McDonald Mount, for respondent, plaintiff.
Macdonald, A. :—The only question apart front that of M*don«id.

contributory negligence is that of the adequacy of the defend-
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It. CNi.

ants' system of warning the men to clear of the skip be
fore hoisting it. In my opinion the jury’s finding that that 
system was a defective or negligent one is wholly contrary to 
the evidence. The instructions given to ('lark, the signalman, 
who was a competent, careful and experienced signalman, were 
to warn the men to stand clear, and to give a C to the 
engineer of the derrick to hoist the skip. He was not given 
other duties which would interfere with the due performance 
of these. 1 can conceive of no better system having regard to 
the work that the plaintiff and the other men were engaged in. 
Whether he gave the signal or not on this particular occasion 
does not affect the question. There is very positive evidence 
that he did give the signal, and the jury were unable to say that 
he did not do so. But if he did not. that was not the fault of 
the system, but his own fault, and being a fellow-servant with 
the plaintiff, defendants are not liable.

It is not necessary in this result to consider the question of 
contributory negligence, though 1 may say that, in my opinion, 
the jury were justified in coming to the conclusion that the 
plaintiff had not been negligent. It was one of those accidents 
which happen Without fault on either side.

1 would allow the appeal and dismiss the action.

mini. j.a. Irving, J.A. :—1 would allow this appeal.
Clark in my opinion does not come within the definition of 

superintendent. He was hook man and signalman, and in the 
latter capacity exercised a certain amount of superintendence 
over the job of hoisting, but he had not that general super- 
ii tendencc over the men engaged about the machine as is 
exercised by a foreman, or by a person in like position to a fore
man The second sub-sec. of sec. 3 deals with the case of a fore
man in his superintendence ; the third subsection with the case 
of a person not given superintendence.

The B.C. statute differs from the Knglish Act. Therefore 
the Knglish cases do not assist us.

Garland .. Toronto (189(i). 2d A.R. (Out.), 238, has no 
application to this case, because fhc so-called superintendent 
had never been ,.*iven any authority by the company.

5

4
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Martin, J.A.:—This verdict, which is definitely founded by 
the jury on a liability at common law. can only be upheld on the 
ground that there was a defective system of warning the de
fendant’s servants. But 1 am unable to find any evidence in 
support of this contention. On the contrary it is clear that the 
system was that immediately after the hook was attached to 
the loaded skip a verbal warning was given by the signalman 
on duty to the workman to stand clear and a signal by his hand 
to the engineer to raise the skip at once. In what respect is 
this inadequate! The fact that in this particular case the jury 
could not (ques. 7) say that the signalman did give the signal 
he ought to have given does not entitle the plaintiff to maintain 
his action, and therefore this appeal should be allowed.

Galliher, J.A., concurred in allowing the appeal.
McPhilliph, J.A., concurred with Macdonald, ('.J.A.

B. C.

C. A.

R(\
Electric 

It. Ob.
Martin. I.A.

Calliher, .1. 

M< Phillips. .I.A.

Appeal allowed.

REX v. HURST. ALTA
Alberta Supreme Court. Sim maim. ./. December 23, 11114. .

1. Arrest (§ I B—9)—Illegal arrest on first charge—Conviction S'C'
MADE ON SECOND CHARGE ONLY—DISMISSAL OF FIRST CHARGE.

The fact that the accused had been illegally arrested without a 
warrant on a charge which was dismissed, and that pending the hearing 
another charge was laid for a different offence, will not deprive the 
magistrate having jurisdiction in respect of time and place over the 
latter offence from proceeding to trial and conviction where objection 
was raised only in that case and not in the case upon the prior charge 
which was dismissed.

[A*, v. Hughes. I (j.B.D. til 1. It. v. Paul, 20 Can. Cr. Cas. 159, 7 D.L.R.
24, followed; Pearks v. Richardwn, [1902] 1 K.B. 91, distinguished.)

Motion on certiorari to quash defendant's conviction by a statemeat 
police magistrate for having opium in his possession contrary 
to the Opium and Drug Act, (’an.

J. J. Barron, for the accused.
,/. Shaw, for the Crown.

Simmons, J.:—This is an application by certiorari to quash *■■■■* *• 
a conviction of the police magistrate.

The defendant Joseph Hurst was arrested in the city of 
Calgary on the evening of Novemlier 7, 1914, on a charge of 
vagrancy under see. 238 (1) of the Criminal Code. The arrest 
was made without a warrant, and it is admitted that for this 
reason the arrest was illegal. On Noveml>er 9, the defendant

9—20 D.L.R.
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ALTA. appeared (without protest) before Gilbert E. Saunders, police
8.C. magistrate in the city of Calgary, and this charge was dismissed.
Rex Before the said charge was i“ ised of a charge was laid 

against the defendant of having opium in his possession contrary 
to sec. 3 of the Opium and Drug Act. Upon this charge he was

Simmons, J. convicted and sentenced to two months' imprisonment.
On the trial of this charge tin* defendant’s counsel objected 

to the jurisdiction of the magistrate on the ground that the de
fendant was illegally arrested without a warrant.

In Rex v. Baptiste Paul, 20 Can. Cr. Cas. 150, 7 D.L.R. 24,
I expressed the view that if the magistrate had jurisdiction over 
the matter it was immaterial how the defendant was brought 
before him. In that ease 1 followed The Queen v. Hughes, 4 
Q.B.D. 014.

In The Queen v. Hughes the majority of the Judges held that 
the defendant £ failed to object to the " tion it could
not be subsequently raised if the justices had jurisdiction over 
the matter. But the majority of the Judges went further and 
expressed the view that as soon as the defendant was brought 
before the justices, if they had jurisdiction over the subject matter 
it was immaterial as to how the defendant was brought before 
them.

“ 1 am of opinion that whether Stanley was summoned, brought 
by warrant, came voluntarily, was brought by force, or under 
an illegal warrant is immaterial," being brought before them 
the Justices (however brought there), if they had jurisdiction, 
in respect of time and place over the offence, were ( tent to
entertain the charge; per Lopes, J.

Hawkins, J., expressed a similar view, and Pallock, B., and 
Lindley, J., concurred.

In liex v. Baptiste Paul, 20 Can. Cr. Cas. 161, 7 D.L.R. 25, 
my brother Beck took a different view, citing Pearks Limited v. 
Richardson, [1902] 1 K.B. 91.

With much respect, I do not think Lord Alverstone, C.J., 
asserts any principle in this judgment contrary to the views of the 
Judges in The Queen v. Hughes, 4 Q.B.I). 014,

Section 02 of the Companies Ordinance required service in a 
civil process to be made, in a certain way. The judgment in the 
case [Pearks v. Richardson] went no farther than to say that in

2

C2A

67

9
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the* absence of any legislative authority or any ruled practice 
made by competent authority the service of a summons upon a 
company in a summary prosecution for violation of a local statute 
should he made in the manner prescribed by see. (>2 of the Com
panies Ordinance. There was nothing more than the enunciation 
of rule of practice to tin* effect that legislation had provided for 
service to be made upon an incorporated company in a civil pro
ceeding in a certain way, and that in a summary proceeding for 
violation of a statute the same practice should be followed. A 
company cannot be served in the way a person is served, and fo 
necessity some officer of the company must be served on its behalf.

In the case before me the material does not disclose that any 
objection was made lo the jurisdiction of the magistrate when 
the defendant was charged with vagrancy.

The affidavit of .lames Duguid, police court clerk, merely 
says : “That the charge of vagrancy against the accused was 
disposed of and upon that charge he was dismissed.”

Not having raised the question of the illegality of the warrant 
upon which he was arrested upon the charge of vagrancy when 
he came before the magistrate upon that charge, he cannot raise 
it now: The Queen v. //ughes, 4 Q.B.D. (il l.

I would therefore dismiss the application with costs.

('onmetion affirmed.

TAMBLYN v. WESTCOTT.

Alberta Supreme Court. McCarthy. ./. livermber 31. 11114.

1. Mvidknck (§ IV K—411)—Judicial iikci ums—Tk it mi nation ok criminal
I'KOSKCUTION.

The termination of a prosecution by withdrawal of the charge before 
the justice may be proved without any formal record or certificate 
as a basis for an action for malicious prosecution.

[Ally.-(len. v. Scully. 6 Can. Cr. Cas. lt»7, I O.L.H. 31)1; Fancourl v. 
Ilcavcn, lHO.b.P *'»•»; I leaner \\ lleemer, OO.L.R. 0U; Haiti r v. (lardon, 
etc., Co.. 13 O.L I fillK; and Mortimer v. Fisher, 11 D.L.H. 77, dis
cussed; H. v. Ii^ 24 r.C.C.I». 7N; Hewitt v. Cane. 211 Out. It. 133; 
McCann v. Frcveneau, 10 (hit. It. ,r>73; (loihlanl v. Smith. 0 Mod. 202, 
disapproved.]

2. Malicious prosecution (§ III -20)—Termination ok prosecution—
I'rook without production ok record.

In the absence of proof that the withdrawal of the prosecution was 
brought about by a compromise or arrangement to which the accused 
was a party proof of such withdrawal is a termination of the* prosecu
tion in favour of the accused.

[Mortimer v. Fisher, II D.L.It. 77, applied. |

i:n

ALTA.

s. c.

Hex

Simmons, J.

ALTA.

8.C.
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ALTA. This was an action brought by plaintiff to recover damages
8. C for malicious prosecution. Plaintiff is a commission agent,

Tambi.yn

Wrstvott.

carrying on business in Edmonton. On the 30th of May, 1914, 
the defendant caused the plaintiff to be arrested and brought 
before the magistrate on a charge that the plaintiff on the 23rd

Statement of May, 1914, unlawfully obtained from West cot t the sum of 
.$400.00 by false pretences and with intent to defraud. Tamblyn 
was obliged to secure bail, and upon appearing at the police court 
next day found that the charge had been withdrawn. Plaintiff 
then sued for damages of $1,000. Judgment was given for the 
plaintiff for $250 damages and costs.

John Cormack, for plaintiff.
S. S. Dickson, for defendant.

McCarthy, J.:—This is an action brought by the plaintiff 
to recover damages for malicious prosecution. The action came 
on for trial before me at the sittings of the Court held at Edmonton 
on the 13th day of November, 1914. The evidence adduced by 
the plaintiff did, to my mind, prove malice and want of reasonable 
and probable cause on the part of the defendant. The plaintiff 
tendered as evidence of the termination of the proceedings the 
original information with the following words written immediately 
after the form of charge in the information : “Charge read, 
information withdrawn”; signed, “George Westcott.” George 
West cot t is the defendant in this action.

It was contended by counsel for the defendant that this was 
not sufficient evidence of the termination of the proceedings.

The result of the more recent authorities is that the termina
tion of the proceedings in favour of the accused may be proved 
by evidence other than the formal record or certificate of acquittal.

For a long time in the Province of Ontario it was held to be 
the law that it was necessary to produce the record of the pro
ceedings where the trial had been on an indictment and that 
before the record could be made up it was necessary to procure 
an order of the Judge presiding at the criminal trial or the fiat 
of the Attorney-General before the Clerk of the Peace could make 
up the record. See Regina v. Ivy, 24 U.C.C.P. 78, and Hewitt 
v. Cane, 2(i O.R. 133. These cases were in effect overruled by the 
decision in Attorney-deneral v. Scully, (i Can. Cr. Cas. 107, 4 
O.L.R. 394. It was during the time when the stricter view of



20 D.L.R. | Tamblvn v. Wkstcott. 133

the law was adhered to that such cases as McCann v. Preveneau, 
10 O.K. 573, was decided. Hut even during this time it had 
been held in Sinclair v. Haynes, 10 U.C.R. 247, where the charge 
had been before Magistrates, that it was unnecessary to shew 
any record or adjudication in writing.

At one time it was also held that the entry of a nolle prosequi 
was not a sufficient termination to found an. action for malicious 
prosecution, for the reason that a new charge might subsequently 
be laid : Goddard v. Smith, 0 Mod. 202. The contrary view was, 
however, held in Gilchrist v. Gardner, 12 N.S.W.L.R. 184, and it 
has been held in Saskatchewan that the direction of the Attorney- 
General to his agent not to prefer a charge after a committal for 
trial has been had is a sufficient termination. (See Mortimer v. 
Fisher, 11 D.L.R. 77.)

In Beemer v. Beemer, 9 O.L.R. 09, oral proof of an informal 
termination of the prosecution was admitted and held sufficient. 
Indeed, in that case it was not at all clearly shewn how the pro
ceeding had been in fact terminated.

ALTA.

8. C.

Wkstcott.

The judgment of Anglin, .)., in Baxter v. Gordon Ironsides <t 
Fares Company, 13 O.L.R. 598, is not opposed to this view. In 
that case it was proved that the termination had been brought 
about by a compromise or arrangement between the parties, and 
the magistrate had indorsed on the information “settled out of 
Court." The ground of the decision was that such a termination 
was not one in favour of the accused. Anglin, J., at p. IKK), 
however, says: “It is conceded by the defendants that the 
abandonment of a prosecution by the complainant or the entry 
of a nolle prosequi by the representative of the Crown if not the 
result of some compromise or arrangement with the accused— 
is a termination of the proceedings.”

In Fancourt v. Heaven, 18 O.L.R. 492, it was held that the 
withdrawal of the charge in open Court by the Crown Attorney 
was a sufficient termination.

On the reasoning in such eases as Fancourt v. Heaven, 18 
O.L.R. 492, Mortimer v. Fisher, 11 D.L.R. 77, and Beemer v. 
Beemer, 9 O.L.R. (»9, I think that, in the absence of proof that 
the withdrawal of the prosecution was brought about by a com
promise or arrangement to which the accused was a party, the 
termination in favour of the accused (i.e., the plaintiff) has
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ALTA. been shewn, and as in my view then1 was a lack of reasonable and
S.C. probable cause for the institution of the proceedings and malice

Wkstcott.

or at least an improper motive (see Wood v. Newby, 5 D.L.R. 
48li), 1 give judgment for the plaintiff.

As to the question of damages, apparently the plaintiff was
McCarthy, .1. detained in custody for a very short time. He appeared at the 

office of the Chief of Police, and was obliged to obtain bail on the 
Saturday evening in question, and he appeared for his preliminary 
hearing on the following Monday, when the charge was with
drawn.

I give judgment for the plaintiff for 8200 damages and there 
will be costs to the plaintiff in accordance with column 2 of 
schedule “C” of the Rules as to costs without set-off.

Judgment for plaintiff.

ALTA. HARVEY v. MITCHELL.

s. c. 1 Iberia Supreme Court, Iren. ./. September 24, 1014.

1. ( OKI'OKATIONN AMI eOMlWMKN 1 8 V ( 105)—SH ARKS—1)|RK< TORATK—
Prior rioiit ok im r< mask —Formal rkjviremknts—How con-

Wliere articles of association of a company required that before 
selling certain «Imres they should first In- offered to the board of 
directors, an objection by an outside purchaser to closing the pur
chase for default of bis vendor in submitting to the directors must 
fail if notice that the shares were for sale was given to the individual 
directors and they took no action towards exercising the privilege of

Statement Trial of action upon an agreement for sale of company 
shares.

Judgment was given for the plaintiff.
./. B. Roberts (Lougheed, Bennett it* Co.), for the plaintiff. 
Clifford T. Jones (Jones, Pcscod tC* Adams), for the defend

ant.

Ives, J. :—On January 25, 1912, the plaintiff and one 
McClintock were apparently agents for the Canadian Pacific 
Irrigation and Colonization Co. At this time they had in 
view new agency contracts with this company whereby certain 
territories were to be assigned to them. They also had offices 
and business connections established. In the agreement be
tween them, filed as ex. 1, it is also recited that McClintock 
owned a business in Calgary conducted under the name of the
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( 'anadian American Land Co. This document discloses an 
agreement to organize a joint stock company in Canada which 
should be in effect owned by the plaintiff, and McClintock 
equally and by which means the results of their 
businesses were to be equally divided between them.

Shortly after this and in pursuance of this plan outlined in 
ex. 1. the plaintiff and McClintock met in the city of Calgary in 
the office of Mr. Pcscod, a solicitor, and a further agreement 
between them was drafted by Mr. Pcscod upon their joint in
structions and it was executed by them. This agreement, tiled 
as ex. 2, is dated February 8, 1912. Under this agreement Mc
Clintock and the plaintiff undertook to assign to the d
company, then in contemplation, certain assets, the value of 
which is not stated, and in the same agreement McClintock 
undertook that at all times he would leave assets in the hands of 
the proposed company of a value not stated.

The proposed company was in due course incorporated on 
March 1, 1912, under the name of the Alberta and Saskatch
ewan Farm Land and Development Co., Ltd., with a capital of 
$100,000 divided into one hundred shares of which 4M shares 
each were issued to McClintock and the plaintiff and 2 shares to 
Mr. Peueod, and these three men were the directors and the only 
shareholders of the company.

It was urged that no consideration was given for these 
shares; that if there was consideration it was not a cash con
sideration, and that no agreement was filed with the registrar 
of joint stock companies as required where the consideration is 
other than cash.

In the first place 1 must presume that the properties men
tioned in exs. 1 and 2 were transferred to the company. There 
is no suggestion that this was not done, and further there is 
evidence that some land at Red Deer, in Alberta, known as 
Englewood Sub-division, were transferred to the company. 
The value of the whole property delivered to the company by 
McClintock and the plaintiff seems to have been agreed upon by 
them with Mr. Pcscod, ami I must find for the purposes of 
this action in the absence of any evidence to the contrary that 
such value was sufficient to meet the issue of 98 shares of the eom-

ALTA.

SC.

Mitchell.

4
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ALTA. puny'h capital, and it follows therefore that the company was
8. C. paid for the plaintiff’s 48 shares of stock.

Mitch bix.

There is no evidence whatever that the transfer of this pro
perty to the company was or was not evidenced by a written 
agreement, nor that such agreement was not, or is not on file
with the registrar of joint stock companies. We now come to 
the time when the agreement, sued upon, was made. There is 
absolutely no evidence that the defendant was induced to enter 
into this agreement, tiled as ex. 3, by any fraud or misrepre
sentation. On the contrary the defendant must at this time, 
and before he made or executed the agreement with the plain
tiff, have been fully aware of the state of affairs of the com
pany. He evidently acted with the advice of his solicitor. 
Mr. Pcscod, and as his solicitor had been a shareholder, and a 
director of the company from the time of its incorporation, he 
would be in a particularly good position to advise his client, 
the defendant, and I have no doubt he did give him all the facts 
within his knowledge. The plaintiff was represented by a 
different solicitor and an agreement, very clear in its terms, 
was executed by the parties and $300 paid down by the defend
ant.

It was urged by defendant’s counsel that the 48 shares in 
question should not have been handed to the plaintiff' out of 
escrow by the custodians, Messrs. Jones, Pcscod & Adams, and 
therefore that there is no lawful delivery of them by the plain
tiff'. But they were held in escrow only by agreement between 
McClintock and the plaintiff, and the plaintiff obtained a re
lease, ex. 6, from McClintock from that and all other agree
ments between them and on presentment of that document 1 
think Jones, Pcscod & Adams quite properly delivered to the 
plaintiff his shares. It was further urged by the defendant 
that the sale to him was illegal because there had been 
a technical breach of the articles of association of the com
pany, in that the plaintiff had not first offered his shares to the 
board of directors. Even if the defendant, as an outsider, could 
urge this ground it must fail in view of the conditions existing 
on May 23, 1913. An offer had been made to McClintock, one 
director, the only other director excepting the plaintiff, if
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there wan any, was Mr. Pescod, and he. as the defendant’s ALTA. 
solieitor, had full knowledge of the plaintiff's desire to sell. s. C.
The result is that there will he judgment for plaintiff as claimed iiTkvkv 
with costs. r.

Judgment for plaintiff. Miiuimj..

YONGE v. VINEBERG. QUE
Quebec Court of Review, Archibald, Saint-Pierre, and Weir, JJ.

January 10, 1014.
1 Landlord and tenant (6 III C 2—H4) Apartment house Tenants no- 

roRiorsLY unfit—Damage to other tenants—Liability ok i.wo

lf a landlord of an apartment house leases apartments to persons 
notoriously unfit to he trusted with the care of same, ex. gr., because 
of drunken habits, the landlord may be held liable under Quebec law 
for damage caused the other tenants thereby, ex gr., where the drunken 
tenant allows the water to overflow so that the rooms below are flooded.

The judgment inscribed for review, which is confirmed, was 
rendered by the Superior Court, Fortin, .1.. on March 15, 1913. 

Stephena <V Harvey, for the plaintiff.
Jacobs, Hall, Couture A' Fitch, for the defendant.

Archibald, J.:—In this case, Yineberg, a landlord, has been 
condemned to pay a sum of money to the plaintiff par reprise 
(l'instance, in consequence of damages suffered by him while he 
was a tenant of the defendant, through the act of another tenant 
occupying the apartment just overhead of his.

The parties, in their fact urns, have discussed exhaustively 
the law relating to the liability of landlords towards one tenant 
for abuse of enjoyment by another tenant, in the same building. 
It is admitted on both sides that, by the weight of French author
ity, the landlord is liable. On the one side, it is alleged that the 
same rule prevails in Canada. On the other side, that is denied. 
In this case, it is not necessary to decide that question. Without 
doubt the landlord is obliged to give his tenant peaceable, con
tinuous and complete possession of the premises leased. If these 
leased premises do not constitute the whole of the building, the 
landlord is undoubtedly obliged to secure his tenant against any 
damage which may result from a preventable cause, which may 
happen to him through the vacancy of other premises in the 
building. When the landlord leases other premises in the build
ing, I think he is obliged to exercise reasonable care that the 
persons to whom he lenses will take of the premises the care of
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un bon père de famille. If the tenant does not do so, the landlord 
has full right to eject him. If the landlord leases the premises 
i" a building to persons notoriously unfit to be trusted with the 
care of such premises, surely he is guilty of fault and is liable for 
the damage which such tenants may cause to the other tenants 
in the building through the abuse of their enjoyment.

In this instance, the tenant who caused the damage to the plain
tiff was an habitual drunkard, a single woman alone in the premises. 
On four different occasions in the course of as many months, the 
plaintiff was . water coming from the premises above,
and the cause in each instance was the drunkenness of the tenant 
upstairs. The defendant knew this. He knew that a claim was 
made against him for damages. He advised the plaintiff to 
collect his claim from the tenant upstairs. That course was im
possible. The defendant took no means to relieve the plaintiff 
from this source of damage. The judgment has condemned the 
defendant to pay damages suffered, but altogether apart from the 
question of law above raised, I hold the judgment is correct. The 
defendant was grossly negligent in not taking means to secure the 
proper care of the premises above the plaintiff, and is liable under 
art. 1053 C. C. for damages caused by his fault.

We are to confirm.

INTERNATIONAL HARVESTER CO. v. SMITH.
Sankalcheican Supreme Court. Il nul lain, fYtuluiuln. Lamont anil 

Brown, •/•/. -lulu lft, im i.
I. .ii ky (#11)—30)—Dkmai. ok infringement ok bight—Imposing

TERMS INVADING THE RIGHT—EFFECT.
It is tlit* judge ut tin* trial wlm is to decide initier sec. 50 of the 

.Iiiilicature Act I Sank.) whether the jury is to he dispensed with ; anti 
no such power is conferred on the master in chamber# or a j litige in 
chamber*; therefore a term should not he imposed on setting aside 
a default judgment that defendant should submit to trial at a non
jury sitings.

Appeal from Elwood, J.
The appeal was allowed.
F. L. Itastedo, for the respondent, plaintiff.
J. A. Allan, K.C., for the appellant, defendant.
The judgment of the Court was delivered by 
Nkwlandh, J.:—In this action the Master in (’hamhers set 

aside a default judgment regularly entered on the following 
terms :—

319829
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(1) Defendant to pay conta. (2) Execution to as
security for plaintiff’s claim. (3) The defendant is to speed 
the trial and file his statement of defence on or before May 
26, 1914, and is to take ten days’ notice of trial for a day dur
ing the non-jury sittings of the Court at Regina commencing 
on May 26, 1914.

The defendant appealed to a Judge in Chambers against 
the last provision of the order setting the case down for the non
jury sittings. My brother Elwood dismissed the appeal, but 
without prejudice to any application to postpone the trial or 
for a trial by jury. Against this decision the defendant s
to this Court. When the action came on for trial at the May 
sittings before my brother Brown, he postponed the trial on 
account of the absence of a necessary and material witness, but 
held that the ease was res judicata as to the trial by jury. 
The case has not yet come to trial.

SASK

S. C.

NATIONAL
Harvkhtkb

Co.

Nfwlende. J.

As to the order appealed from I am of the opinion that it 
was in the discretion of the master to impose any terms he 
could lawfully make, but that the question as to whether the 
case should be tried with or without a jury was not a matter 
over which he had jurisdiction. Sec. 50 of the Judicature Act, 
eh. f>2. R.S.S. provides that
in action* for a délit or on a contract in which the amount elnimed exceed* 
$|.ooo. if either party to the action demand* a jury and tile* with the 
local registrar and leave* with the other party or hi* solicitor at leant 
fifteen days before the day fixed for trial a notice to that effect, the i**ue* 
of fact and the asaennnient or impiiry of damage* shall lie tried, heard and 
determined hy a Judge with a jury unie** otherwise ordered hy the Judge.

The Judge in question is the trial Judge not a Judge in 
Chambers and there is no rule of Court which confers upon 
a Judge in Chambers the power to determine whether a ease is 
to be tried with or without a jury. It follows that if a Judge 
in Chambers has not this power, neither has the Master in 
Chambers, he not having any greater powers than a Judge. 
If. therefore, he could not legally such an order, then he 
could not impose it as a term of allowing the defendant in to 
defend.

The plaintiff’s claim in this case being for a debt exceeding 
the sum of $1,000. the defendant under see. 50 of the Judicature

5
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Act. had the right to a jury on complying with the requirements 
of that section, and no one excepting the Judge trying the case 
could deprive him of that right.

The order of the master should therefore he amended by 
adding to paragraph (r) thereof the following words :—

If neither party demands a jury, hut if either party complies with the 
provisions of the rules of Court for obtaining a jury, then for a day at the 
next jury sittings at Regina.

The plaintiff should pay the costs of appeal both in this 
Court and before the Judge in Chambers.

____  Appall nlloirrd.

POWELL v. CANADIAN NORTHERN R. CO.
Sax kale ht wan Supreme Court, llaultain. C.J., Xcwlands, Hrown and Klwood, 

JJ. November 2N, 1914.
1 Death (§ II A—5)—I»rd Campbell's Act—Award to deceased’s sister 

—“Expectation ok pecuniary benefit”—Sufficiency ok—Evi
dence BY COMMISSION.

An allowance to an unmarried adult sister abroad is not warranted 
on the assessment of damages for negligently causing death, merely 
from the circumstance that the sister lives with the mother, who hail 
received financial assistance from the deceased, and the award to whom 
was not contested; to justify an award also to the sister evidence must 
he given of a reasonable expectation of pecuniary benefit from her 
brother.

[Toronto Central Trusts \. Municipal Construction Co.. If» D.L.R. <>(>. 
applied; and see Brown v. C.T.R., Il D.L.R. 97; Scarlett v. C.P.R., 
9 D.L.R. 7*0; Cootlwin v. Michigan Central. 14 D.L.R. 411, 29 D.L.R 
422.1

Appeal from judgment at trial before Lamont, J., in so far 
as award to deceased's sister was concerned.

The appeal was allowed.
Tisdale, for the appellant, defendant.
F. C. Wilson, for the respondent, plaintiff.
The judgment of the Court was delivered by 
Nkwlands, J.:—This is an action under Lord Campbell’s 

Act. The learned trial Judge allowed the mother of the deceased 
$1,000, and an unmarried sister $1,500. From the award to the 
unmarried sister the defendants appeal. The only evidence upon 
this branch of the case was given by the mother in England, and 
was taken under commission, and, that evidence being in writing, 
this Court is in the same position to draw conclusions from it 
as the learned trial Judge. In Toronto General Trusts Corp'n v. 
Municipal ('(instruction Co., 15 D.L.R. 66, at p. 67, this Court held 
that
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In order to sustain an action under the statute in question, it is only 
necessary to establish a reasonable expectation of pecuniary benefit to the 
parties interested, if the death of the deceased had not occurred.

No evidence was given by the plaintiff to shew that the sister 
had any expectation of receiving assistance from her brother, 
and we were informed by counsel at the argument that no such 
claim was made by the plaintiff's counsel at the trial. The evi
dence from which the learned trial Judge drew the conclusion 
which he did was brought out on cross-exahiination of the mother 
by the defendant’s counsel, and that evidence was simply: “My 
unmarried daughter lives with me. No one else lives with us.” 
This is the only reference to the daughter in her evidence. In 
her direct examination the mother said she carried on the business 
of a grocer in the premises on which she resided, and that she 
would not get a living if it was not for her children. From this 
evidence the learned trial Judge drew two conclusions. He says: 
“It seems reasonable to presume that the «laughter assisted in 
carrying on the business,” and, “as the sister was living with her 
mother, the pecuniary assistance provided by the deceased would 
also go to the sister’s support.” I do not think the learned trial 
Judge was justified in drawing either of these conclusions from 
the evidence. If they are correct they are facts that were within 
the knowledge of the mother, and she could have said so in her 
evidence, and not having been asked any such questions by plain
tiff’s counsel it ** I rather be presumed that this was not the 
case: see Best on Evidence, 9th ed., p. 243.

In my opinion the only conclusion that can properly be drawn 
from the evidence I have referred to is that this daughter was one 
of the children who was helping to support her mother, and not 
that she was in any way supported by either her mother or brother, 
or had any expectation of any such support. I may say that the 
learned trial Judge assumed that this sister was the oldest of the 
family, and was about 42 years old, there l>cing no evidence on 
that point. As the mother is 71 years old, and was married in 
1870, it would lie reasonable to presume that this daughter was of 
full age. I only mention this to shew that there could lie no pre
sumption that the daughter was a child who could not provide 
for herself.

I think the appeal should be allowed with costs.
Appeal allowed.

SASK.
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IMP. COATES v. SOVEREIGN BANK OF CANADA.

P. C. Judicial Committee of tin Frivy Council. 1 isoaunt Haldane. Lord
Moulton. Sir Churlcu Fitzpatrick, August 4. 1014.

1. Banks i § III B—271—Offukhk ax it aukxth—Aitiiokity of uknkbal
MAXAtiKK—DKAI.IXU IX SIIAKKS OF Till: IIAXK'n OWX STOCK.

1 lie general nui nager of a Canadian chartered hank can have from 
it no ostensible authority to do acts on behalf of the hank which would 
In- ultra rires on its part. it. gr. purchasing or dealing in shares of 
the hank's own capital stock.

Statement Appeal by plaintiffs from the dismissiil of their action as 
against the defendant bank by Quebec King's Bench, affirming 
the decision of the Supreme Court of that Province.

The appeal was dismissed.
The judgment of the Board was delivered by

Lord Moulton Lord Moulton. :—The respondent, the Sovereign Bank of 
Canada, is a corporation (now in liquidation) incorporated 
under the Canadian Bank Act and having its head office in Mont
real. Its general manager in the year 1906, which is the material 
date in the present case, was Mr. 1). M. Stewart. By virtue of 
the provisions of the Canadian Bank Act, no banking company 
incorporated under it may purchase or deal in its own capital 
stock nor indeed the capital stock of any bank. In September, 
1906. Mr. Stewart was in Kngland and met Mr. Hanson, who 
was a partner in the appellant firm (which is the well-known 
firm of English stock-brokers who do business under the firm 
name of Coates, Son & Co.), and suggested to him that the 
appellants should take an interest in his bank by buying a block 
of its stock. Mr. Hanson agreed to do so on certain terms. The 
letters that passed between the parties relevant to these terms 
are as follows:—

On September 14, 1906, Mr. Hanson wrote to Mr. Stewart— 
Dear Mr. Stewart.

I think it is desirable that you > 1 write us a letter embodying the
terms to which you agree in the event of our purchasing the 5311 shares 
and 1 think one of the features was an undertaking on your part to take 
tiie shares hack at our option within twelve months at 1311.
And on September 18, 1906, he received from Mr. Stewart the 
following reply :
Messrs. Coates, Son & Co.
Dear Sirs,

Referring to my conversations with your Mr. Hanson. 1 beg to confirm 
the sale to you of five hundred and fifty (55(1) shares of stock in the

7
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Sovereign Hank of Canada at I3H net. It in undemltMid that I will repur 
cliane these shares from you at your option at any time within one year 
from this date at l.'W.

Tht-Hv documents represent a trail «act ion between the ap- 
pellantH and Mr. Stewart personally. The Bank is not men
tioned therein. But it is contended that the oral testimony of 
Mr. Hanson shows that Mr. Stewart made the contract on be
half of the hank as its agent. In the opinion of their Lordships, 
the evidence to this effect is hut slight, and the Courts below 
have found that the contract was made with Mr. Stewart person
ally. But though slight, the evidence shows that Mr. Hanson, 
in all good faith, took it that Mr. Stewart was acting on behalf 
of the bank as his principal in the matter, and as in their Lord- 
ships* opinion it is not necessary to decide the point, they will 
assume in favour of the appellants that tin* contract made actu
ally by Mr. Stewart purported to be made by him oil behalf of 
the bank.

The appellants duly obtained the shares, and paid for them 
by a draft for 15,595/. 17*. 11</. drawn by the defendant bank 
on the appellants, dated September 29, 1906, and duly honoured 
at maturity. The proceeds of this draft were placed to the 
account of one L. I\ Snyder with the bank, and the shares were 
taken from shares then standing in his name in the stock ledger, 
and were transferred by him to the appellants or their nominees.

During the following year the bank got into difficulties and 
the market value of its shares fell considerably. In June. 1907. 
the appellants wrote to Mr. Stewart and to the bank announcing 
their intention to exercise their option to require the shares to 
be taken back at 129. By that time Mr. Stewart had ceased to be 
general manager and had been succeeded by Mr. Jemmett. The 
reply which they received from the bank was as follows 
Messrs. ('oaten. Son & Co.
I)vnr Sira.

Wv heg to acknowledge receipt of your letter of the *25th lilt, enelotting 
a copy of a letter which on the l*t inst. you forwarded to Mr. I>. M. 
Stewart.

Mr. Stewart forwarded the original of this letter to the writer, hut it 
wan at once return d to him with the nt a tentent that it referred to a mat
ter with which the Hank had and could have nothing to do.

The Canadian Hank Act strictly prohibits any hank in Canada from 
purchasing or dealing in the aha res of its capital stock, and therefore any
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iimlvrtaking which Mr. Stewart may have given with respect to any shares 
in this hank's stock which lie may have sohl to yon cannot hind the hank 
in any way whatever, and is » a personal matter In-tween Mr. I). M.
Stewart and yourselves.
And to the position thus taken up the hank has 
adhered.

Thereupon the appellants, on October 25, 1D07, brought the 
present action against the bank and Mr. Stewart, in the Superior 
Court of Quebec, claiming specific performance of the under
taking to take back the shares, or in the alternative the return of 
the money paid by them with $550 damages, being $1 per share. 
Mr. Stewart did not contest the action, and judgment accord
ingly went against him. The Court decided in favour of the 
defendant bank, and dismissed the action as against it. From 
that decision an appeal was brought to the Court of King’s 
Bench for the Province of Quebec (Appeal Side), and was dis
missed with costs. It is from the decision of that Court dis
missing the appeal that the present appeal is brought.

Their lordships are of opinion that neither of the claims set 
forth in the appellants’ declaration can be supported, and that 
the judgments of the Courts below dismissing the action as 
against the bank were right.

With regard to the claim based on the contract, it is evident 
that to purchase shares of its own capital stock would have been 
an ultra vins act on the part of the bank, and consequently Mr. 
Stewart was not in fact its agent, to make a contract on its 
behalf, to purchase its shares either absolutely or conditionally. 
The bank could not make a man its agent to do an act which it 
could not itself do by virtue of the limitations * on it by
its charter of incorporation. Nor is there here any ease of 
ostensible agency. The only “ holding out ” that is suggested is 
that Mr. Stewart was the general manager of the bank (as in 
truth he was), and that fact c make him an ostensible agent 
with wider powers than belong to a general manager by virtue of 
his position, and those powers cannot include the power of doing 
acts on behalf of the bank which would be ultra vires on its 
part. The bank is, therefore, in no sense a party to the contract. 
If it was made by Mr. Stewart in its name, it was without 
h ity. and it is not liable under it in any way.

44
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Nor is the claim f ir the return of the money sustainable. 
The money waa in fact paid by a draft, but their lordships are 
of opinion that this mode of payment was adopted merely for 
convenience, and that the rights of all parties would have been 
the same if it hail been paid by a cheque or in notes ami gold, 
ll was received by the bank in the ordinary way of business and 
it did with it precisely what it was directed to do. It was re
ceived by Mr. .Stewart under the contract as the price of the 
shares, and was credited to the account of Mr. Snyder who trans
ferred the shares to the appellants who still hold them. Tin- 
bank «lid not receive the money in any other manner than it 
receives any payments made to it in favour of a customer, and it 
discharges itself of such payment when it duly credits the money 
to the account of the customer. In the present case the pay
ment was made in purchase of the shares and that purchase has 
been duly carried out. The breach that has been committed, 
which alone entitles the appellants to relief, is tin- breach of the 
undertaking to re-purchase tin- shares. Mr. Stewart alone is 
responsible under this undertaking, ami the appellants have al
ready obtained judgment against him for the breach of it. Tin- 
bank is not responsible under it in any way. and its connection 
with the matter consists only in tin- fact that it received money 
in the ordinary course of business and placed it t«> the account 
«.f tin- customer as duly directed to do.

Their lordships will therefore humbly advise Mis Majesty 
that this appeal should be dismissed. The appellants will pay 
the costs. Appeal dismissed.

IMP.

P. C.
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Ixird Moulton

O’CALLAGHAN v. GREAT NORTHERN R CO.
Ilrilinh Columbia Court of \pprul. Manlomihl. !.. Ini mi. Martin,

ami M'Chillips. ././.I, |.y HIM.
1. \ ktil.lt.k M'k iff II F—120)—CoMKIHt TORY XKHI.Hlk.Xl K 1 X.lt RY AVOID- 

Milk XOTWITII STAX III XH—fill MX Ik XMlLHiKXik.
Even if the deceased who was killeil while missing tin* mil wax was 

guilty «if v«mtrilnit«iry negligence in nut looking for approaching trains 
«lamages will Is- awarded against the railway if there was sin-h ulti
mate negligence on the part of its employees opi-rating the train that 
the collision might have heen avoiih-il after they liecantc aware of 
the «langer hail tin- xvatchman statinm-d at the- rear of the train mm 
ing revi-rsely 'limited a warning i«m '«-«dug the horses and load of 
liimlicr). to tin* driver walking on the far side ami not visible to him. 
insu-mi of jumping oil" ami attempting only to warn the other train 
hands.

\ lourn v. C.r.lt.. ta D.I..H, tMNl; Wakrli* V. London ami N.W . If.. 
12 a.c. H, referred to.]

B. C.

C. A

10—20 II I .r.
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Appkal from the judgment of Mucdonuld, J.. und the verdiet 
of a jury of February 9, 1914. The action wan for damages for 
causing the death of one <>’< on the track* of the de
fendant company. The company was carrying on shunting 
operations; an engine with lumber hauled box ears was moving 
backwards at about 4 miles an hour in a westerly direction in 
Vancouver on the south side of False ('reek. The deceased had 
in hand a team of horses and waggon on which he was carrying 
lumber that was in front of a lumber company's offices on Main 
St. on the north side of the defendants’ tracks, the street 
ascended towards the track from the company’s offices on a 
boarded crossing. Deceased started his team towards the track, 
he holding the reins ami walking beside his load on its right 
side; the train coming from the east was to the left of the team. 
O'Callaghan being on the opposite side, and not seeing it, 
when he got on the track the hack of the engine struck his haul 
and knocked it over on him, killing him. An employee of the 
defendant company was on the foot-board of the engine in 
front; he saw the waggon about 40 feet away, but instead of 
shouting he jumped off' and then warned his fireman to stop. 
The trial Judge held that this was evidence upon which the 
jury must decide whether the ’s servants were negli
gent. The jury entered a verdict in favour of the plaintiff for 
$4,500.

The appeal was dismissed. Irvixu, J.A.. dissenting.

B. M. Macdonald, for the appellants.
W. B. A. Bit chic, K.C., for the re»

Macdonald, C.J.A.:—We do not need to hear counsel for 
the other side. 1 think the appeal must In* dismissed. It is 
not a very clear ease in one way. yet in another it does not 
present a very difficult question for decision. I think it was a 
fair inference from the evidence that the deceased was guilty 
of contributory negligence. I think if the jury had fourni 
he was not guilty of contributory negligence they would have 
so fourni contrary to the evidence. I think it is also clear that 
the defendants were guilty of a breach of their statutory 
duty in respect of the man on the forward end of this tender

ê
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who wan there to give warning to all wishing to cross the track. 
I think the jury might infer from the evidence before u? that 
the man «lid not fulfil his duty and that of course was a breach 
by his employers. The only question that has given me any 
difficulty ut all is this—had it been the duty, for instance, of the 
man to put on a brake and ha«l the evidence been that if lie had 
put the brake on, the ear would have stopped before reaching 
the waggon, there can be no doubt that failure to do *<» would 
lie ultimate negligence, and that but for that neglect the occur
rence could not have happene«l: but can it lie said that his 
failure to shout at the time when he ought to have done so would 
necessarily have avoided the accident? I think that that can
not be said, but it was open to the jury to draw the inference 
that had that warning been given, the decease! 1 would have 
stopped his team and the accident would not have occurred.

Irvin»}, J.A.:—I take a different view ami would allow the 
appeal. In my opinion this man was guilty of such contri
butory negligence as would have justified the Judge in with
drawing the ease from the jury: Metropolitan II. Co. v. Jackson, 
3 App. ('as. 193; Ihihlin, Will,loir, etc. hi. Co. v. Slattern, 3 
App. Pas. 1155, at 1166.

Martin, J.A.:—It cannot reasonably Ih‘ said, 1 thinTx. that 
the defendant company discharged its statutory duty to have, 
in this ease, on the tender “a person who shall warn persons 
standing on, or crossing, or about to cross the track . . .” 
by putting a person there who. e.g.. was or who from any
cause gave no warning. It was open to the jury to take the 
view that what said person (Davis) did hen» was equivalent to, 
or in fact was, no warning, because he <li«l not attempt to warn 
the person who was crossing the track as he erroneously and 
unreasonably assumed no one was driving the horses, simply 
because he could see no driver on the side of them nearest 
himself owing to the load of lumber on the waggon (though it 
is not suggested that the horses had any appearance of being 
out of control). Davis says after he saw the waggon he «lid 
nothing for “just a few seconds” as he “didn’t know what to 
think for a minute” and then jumptsl down from the foot-board 
of the tender to the ground and “gave the fireman the stop

B C.
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Martin, J.A.
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signal iiml hollered.” He did not see the driver of the team till 
after he got off. ami then he only saw his feet till after the col
lision. When he first saw the team it was approaching the 
erossing coming out of the lumber mill and the time was “very 
short” from then till he jumped, in order, he says, “to keep 
himself from being killed.” From this it is elear that there 
was no attempt made to warn the driver. Davis' efforts being 
directed to saving himself and to warn the fireman and engineer 
in the engine to the rear, in doing which he would have to turn 
and shout in their direction. Now 1 am satisfied that there was 
evidence upon which the jury might find negligence, in taking 
the view that Davis was not reasonably warranted in assuming 
that a driver of a crossing team would walk only on the side 
nearest him. ami therefore should have shouted to him at once 
without waiting to jump off and then seek to warn the train 
crew only: such conduct is not a discharge of the statutory 
duty that railway companies “shall warn” members of the pub
lic of the passing of a train. I refer to the leading and in
structive ease of Jones v. V.V.R. Vo. (1913). 13 D.L.R. 9(H), 
on this subject generally. Furthermore, and in any event, 
while it is true that the deceased was guilty of contributory 
negligence, yet the jury were entitled to take the view that 
nevertheless there was such ultimate negligence on the part 
of the defendant company that it is responsible for the con
sequences which it might have avoided despite said contri
butory negligence. There is much here pointing to that “more 
probable conclusion” which it was held in Wakelin v. London 
et* S.W.R. Vo. (1886), 12 App. Cas. 41. that a Court may act 
upon as a sufficient degree of proof by which a plaintiff' may 
“prove his ease,” which “does not mean that he must demon
strate his ease.”

There was contributory negligence but in the circumstances 
that docs not excuse the defendant company.

Mci'hiiiii*.j.a. McPhillipn, J.A. :—We have to approach thh case in the 
same way as we would if it were a case where the engine was 
moving forward in the ordinary way. If it was moving for
ward in the ordinary way unquestionably the engineer, or the 
assistant engineer, or the fireman or some one in the cab would
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have to be on the alert and looking out. and if that had been the 
case unquestionably this team of horses would have been seen. 
The statutory rule, see. 276, is one making a provision equally 
as earefill as if the engine was proceeding forward and so the 
man on the foot-board, therefore, in not acting in the same way 
as the engineer would have been required to act in the other 
circumstances if the engine was moving forward committed a 
breach of statutory duty. He fail: to immediately warn, but 
instead jumps down from the tender to the side of the engine 
and then only gives the signal. It was a clear departure from 
the statutory duty upon the defendant company—and was neg
ligence independent of it. I agree with my brother, the Chief 
Justice, that this is eminently a case where there was contri
butory negligence on the part of the plaintiff because people 
should not approach a level crossing with the obliviousness of 
danger that this unfortunate man evidently did. But that does 
not acquit the defendant company and I consider that the jury 
had evidence which reasonable men could go upon and there
fore I would dismiss the appeal. , , , ,

A iti)i ill <hsHu.ssi il.

Re MEDICINE HAT BY-LAW.
Alberta Supreme Court, Stuart, J. September 2. 1911

1. Mr mcipal corporations $11 C 112)—By-laws Kari.y erosiNo- Pkti-
tion Rkqvirkmkxts.

The early closing by-law passed by a municipality under the Marly 
Closing Act. Alta., must exactly conform to the petition: so where the 
petition was to regulate the closing of all retail mercantile shops, its 
signature by the necessary two-thirds in the aggregate of those engaged 
in certain classes of trade will not support a by-law limited to those

2. Mi nk ipalcorporations (| II C 1121 By-i.aws Kaiii.y Closinu Act
Petition Affidavit Svffktency.

The municipal council receiving a petition under the Karl y Closing 
Act. Alta., must, under sec. 9. make careful inquiry and investigation 
to satisfy it that the petition is signed by the requisite two-t of the 
tradesmen affected; it is not enough that some party interested in the 
by-law makes affidavit that to the best of his knowledge and belief the 
signatures obtained cove re I the statutory two-thirds.

\Hallailan v. Ottawa, 15 0.1..IK I'm. applied.)

Motion to quash by-law No. 454.
Order accordingly.

Stuart, .).: In my opinion this by-law must be quashed. 
Section 3 of the Early Closing Act. eh. 23. 2-3 (leo. V., provides 
that
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Tin1 council of any city or town . . . having u population of not less 
than one thousand inhabitants may. in tin* manner provided by this Act, 
lix the hours of the several days of the week at and after which, either 
throughout the whole area of the city or town, or in any specified part 
thereof, all shops or shops of any specified class are to be closed for serving 
customers.

Section 0 provides in part that
If a petition for a closing by-law is presented to the council, signed by the* 

occupiers of at least two-thirds in number of the shops to be affected by 
the proposed by-law,
then certain things arc to lie clone, and when they are done the 
council is to pass a closing by-law.

In the present case a petition was presented to the council 
which asked for the passing of a by-law “enabling" (probably 
“enacting" was intended) that all retail mercantile .simps in 
the City of Medicine Hat be closed at certain times. The council 
thereupon gave a notice by publication in a newspaper that a 
petition had been presented “praying for the passing of the 
following by-law." A copy of the by-law then followed, by which 
it was to be enacted

That all retail simps, that is hi say, dry goods, hardware, groceries, fur
niture. boots and shoes, gent's furnishing and butcher shops, shall he closed 
and, etc.

It will be observed that whereas the petition asked for a by-law 
that all retail mercantile shops be closed, the notice untruthfully 
said that a petition had been presented for a by-law enacting that 
certain specified classes of shops should be closed.

It appears from the cross-examination of Baker, the City 
Clerk, that the only evidence presented to the council, so far as 
lie was aware (and I think lie would have known of any other 
evidence had there been any), as to whether the requisite number 
of signatures had been obtained, was the affidavit of one Hewitt, 
who was a grocer, and an advocate of the by-law. He swore that 
the annexed petition was duly signed by the respective parties 
opposite whose signatures his name appeared as witness, that lie 
had carried on business for four years in Medicine Hat as a grocer 
and had a good knowledge of the mercantile stores and trade in 
the city, and finally that to the best of his knowledge ami belief 
the fifty-four names, which appeared to the annexed petition as 
of parties .signing the same, constituted more than two-thirds in 
number of the occupiers of the shops to be affected by the proposed 
by-law referred to in the said annexed petition, “namely, all
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retail mercantile shops, including dry goods, hardware, groceries, 
furniture, Iwots anil shoes, gents’ furnishings, and butcher shops.” 
In this affidavit, again, there was an inaccuracy, Ixvuuse the 
petition referred to nil retail mercantile shops, and did mit specify 
any particular class or classes of shops as suggested in the affidavit. 
The council thereupon passed the by-law specifying the class of 
shops set forth in the notice published, but adding after the word 
"hardware” the words “except the business of plumbing.”

Xlthough the objection was not taken on the argument and 
was not specifically referred to in the notice of motion, for which 
reason it may lie that 1 cannot now give effect to the objection, 
1 still think it well to express the opinion that it would have liecn 
a fatal objection to the by-law if it hail been objected that the 
council did not properly discharge the function cast upon it by 
sec. 9 of the Act in regard to satisfying itself that the requisite 
two-thirds had signed the petition. 1 think the affidavit of Hewitt 
was not enough to justify the council in basing their judgment 
as to tin* fact upon it. The section quite clearly easts upon the 
council the serious and important duty of carefully inquiring and 
ascertaining to their own satisfaction that the requisite iiuiiiIxt of 
signatures had lx*«*n obtained. The lilx-rty of action of a large 
number of ]x'ople was proposed to be limited in a serious way, ami 
it was essential that the council should proceed witli caution and 
care. They apparently did nothing but accept the vague and 
indefinite affidavit of an interested party, an advocate of the 
by-law which they knew was being opposed, as to the lx?st of his 
knowledge and lx*lief. I think that it was not sufficient. I do 
not say that the council must, in a body, make a personal examina
tion «if all tIn* shops in tin* city, but surely they couhi have ha«l 
some official, whom they could trust ami who was disinterested, 
make an examination ami rejxirt the result to them. Indeed, in 
IlnllaihiU v. (’ity of Oilmen, 15 O.L.H. 05, at (Mi, it is said by a 
Divisional Court in Ontario that even in such a case, if it appears 
that the council has merely delegated the duty of inquiry to the 
clerk, and accepted his opinion without cpiestion, that is not 
sufficient and the by-law is had. The present is a much stronger 
case. As 1 have said, I think the City Clerk would have known 
if the council as a body hail taken any steps, other than a reading 
of Hewitt's affidavit, to ascertain tin- truth alxiut the signatures,
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and then» would have been some evidence produced of what they 
had done. I am not sure that, although this objection was not 
mentioned on the argument, it might not properly be considered 
as covered by the fourth ground set forth in the notice of motion. 
viz., that the by-law was ultra vires of the council.

However, I am of opinion that the by-law is bad upon another 
ground. I think the words “the proposed by-law,” used in the 
third line of sec. 9 of the statute, cannot possibly be interpreted 
as meaning anything else than the by-law proposed in the. petition 
presented. It is by the petition that the by-law is “proposed."

Now, the |M‘tition proposed a by-law or prayed for a by-law 
closing all retail mercantile shops. That was not the by-law of 
which notice was given, nor which was passed. Notice was given 
of a by-law, and a by-law was passed, enacting that only certain 
specified classes of " be closed. I do not think it is
enough to say that two-thirds of the* occupiers of shops of the 
specified classes in fact signed the petition. What the petitioners 
asked for was the closing of all retail mercantile shops, and it 
might very well be that many a one would be willing to sign if 
all shops were to be closed, and yet unwilling if only certain classes 
of shops were to be closed. The closing of all retail shops would 
certainly remove the obvious difficulties, suggested by the affi
davits before me. arising out of questions whether a fruit and 
confectionery store was a grocery shop, whether a millinery shop 
was a dry-goods shop, and whether a flour and feed shop was a 
grocery shop, and so on.

It was practically admitted upon the argument that two- 
thirds of all the occupiers of retail shops did not sign the petition, 
and the by-law proposed in the petition was for the closing of all 
retail shops. It seems to me this is fatal to the by-law under 
the first ground taken in the notice,of motion. Of course the most 
obvious way to state the objection upon which I rest my decision 
would be to say that there had been no petition at all for the 
by-law that was passed, and perhaps the first ground set forth in 
the notice of motion may lx- read in that wide sense. In any case, 
1 think even in its narrower sense the stated covers
the ground upon which I rest my decision.

I realize that the result of this decision will be to increase the 
difficulty in securing an early closing by-law, because it will follow

54741
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that the by-law passed must In* such as is exactly asked for in the 
petition. But I do not see that I have anything to do with the 
consequences. It is not necessary, therefore, to refer to the other 
objections. There will be an order (plashing the by-law, and the 
applicant, I think, is entitled to his costs against the city, which 
I fix at $70.

Order accordingly.

UNION ASSURANCE CO. v. B.C. ELECTRIC R. CO.
ttriliih ('illumina Supreme Court, firegory, 7. Sipti mbi r 3, |H14 

1. Insi rance (| VI F—403) I/mn—Nvhkouation.
Where the fire insurance company is entitled to he aubrogated to the 

rights of the assured against parties wlmse negligence cauee<l the fire, 
it may sue tIn* latter in its own name, under tin- Laws Declaratory Act. 
It.S li.C. eh. 133. if it has taken a formal assignment of the assured’s 
claim on settling with him.

[King v. Victoria Inn. Co., |IK96| A.C. 250, applied.)

Action by a fire insurance company for damages under its 
right of subrogation.

Judgment was given against the defendant.
Lindley ('renne, K.C., and linn key, for plaintiff.
II. H. Robertson, for defendant.

(Ireuory, J.: I have read and considered all the cases 
referred to by both the plaintiffs and defendant, and. speaking 
generally. I quite agree with the defendant’s contention that this 
is in principle an action of tort, and that a claim for unliquidated 
damages fora tort is not assignable ( Defrien \. Milne, [19131 1 Ch. 
IIS), but I am unable to distinguish the ease from that of King v. 
Victoria Insurance Co. Lid., |18tMi| A.C. 250, li."> LJ.P.C. 38. 
Here, as there, there has bt*en a loss under a policy of insurance; 
the loss was honestly paid by the insuring company as falling 
within the terms of its policy, and the Judicial Committee of the 
Hrivy Council, while admitting the principle that the company’s 
right to In» subrogated to remedies of the assured did not enable it 
to sue in its own name, held that in the circumstances of that case 
it might sue in its own name by virtue of the assignment it had 
taken from the assured—aided by sec. 5, suli-sec. 0, of the Queens
land Judicature Act (40 Viet. ch. 84), which it was stated corres
ponded with the English Judicature Act of 1873, sec. 25, sub-sec. 6, 
which is identical with sec. 2, sub-sec. 25. of the B.C. Laws 
Declaratory Act, being R.S.B.C. 1911, ch. 133. Here, also, we 
have an assignment to the plaintiff company.
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Iii them* circumstiincvs it is unnecessary to consider the 
questions arising from the defence of the Statute of Limitations, 
being see. (>0 of the defendant’s Act of incorporation, eh. 55, 
Statutes of B.(\, 1890.

Defendant made no attempt to prove the defence of con
tributory negligence, etc., set up, and in fact moved for a nonsuit 
on the ground that there was no evidence to shew how the fire 
originated. 1 cannot resist the conclusion that the fire arose 
through the crossing of defendant's high and low-volt age wires, as 
stated by the fire chief. Sister Mary Ann shews that the system 
had been w< satisfactorily for years, and Mr. Tripp admits 
the crossing of the wires and the current carried by them. In 
the absence of technical evidence to shew that this could not 
cause the fire, I feel justified in inferring that it did, especially 
when supported as it is by the evidence of the fire chief. There 
will be judgment for the plaintiff, and a reference to the registrar 
to ascertain the amount of damages; liberty to apply for directions 
to govern the registrar in his inquiry.

Judgment for plaintiff.

ROGERS LUMBER CO. v. DUNLOP.
Saxkutclu-tmn Suprenu Court, Lamonl, llrown unit El wood, «/./.

\ ,min » I'M i
I StATVTKS (§11 A 125) Construction —Chattel Mortuaue Renewal

STATEMENT PILED BY ORDER VALIDITY RlliHTS OF KXECI THIN
CREDITOR.

The effect of see. 2.’i of the Hills of Sale Act, R.S.S. eh. 144, is that 
where an order is made to file a renewal statement subsequently to the 
date fixed by the Act, and that renewal statement is filed, the mort
gage retains its validity, and is only void because of the delay as against 
those who had acquired lights during the interval between the date 
upon which the renewal should have been filed and the date upon which 
it was actually filed; a creditor of the mortgagor must have taken out 
execution in order to acquire such intervening right.

2. ('MATTEL MORTUAUK (§11 H—10) DESCRIPTION —IDENTIFICATION—PROPER
INQUIRIES.

The description of cattle in a chattel mortgage need not lie such 
that, with the chattel mortgage in hand, without other inquiry the 
property could be identified, but there must he such material on the 
face of the mortgage as would indicate how the property may he iden
tified if proper inquiries are instituted.

[McCall v. Wolfe, 13 Can. S.C.R. 130, applied; Barron and O'Brien 
on Bills of Sale, 2nd revised ed., 147, referred to.}

3. Chattel mortuaue ($ II A—6)—Renewal statement—Mortuauee's
SIR N A M K IIMITTED— I DENTIF1C ATH IN.

A renewal statement of a chattel mortgage under H.S.S. eh. 144 is 
not invn i-d by the omission of the surname of the mortgagee or 
of the additions of the mortgagor and mortgagee if the affidavit verify
ing the renewal statement identifies the mortgage referred to in which 
those details are set forth.

5

5
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Appeal from a District Court.
Order accordingly.
(i. //. Barr, for appellant, claimant.
//. ./. Srhnil, for respondents, plaintiffs.
The judgment of the Court was delivered by
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Elwood, J.:—This is an interpleader matter, in which the F.iwood,j. 

learned District Court Judge held that the chattel mortgages 
covering the goods seized by the sheriff were void as against the 
execution creditors. There were two chattel mortgages, both 
of which were given prior to the executions being issued. The 
first chattel mortgage in point of time was not renewed on the 
date required by the Bills of Sale Act, but subsequently was 
renewed under an order made by the District Court Judge under 
the provisions of that Act, and this renewal was filed prior to any 
of the executions issuing. It was contended that the execution 
creditors having, prior to the date of the filing of the renewal, 
been creditors, although not execution creditors, of the mortgagor, 
the mortgage was void as against them. I am of opinion that 
this contention is not well taken. The effect of sec. 25 of the Bills 
of Sale Act (eh. 144, R.S.S.) is that, where an order is made to file 
a renewal statement subsequently to the date fixed by the Act, 
and that renewal statement is filed, the mortgage retains its 
validity, and is only void as against those who have acquired 
rights during the interval lietween the date upon which the renewal 
should have been filed and the date upon which it was actually 
tiled. The execution creditors in this instance did not acquire 
any rights during that period. The only way in which they 
could have acquired rights would have been by taking out execu
tion. This was not done, and therefore the renewal as against 
them preserves the rights of the mortgagee.

The property covered by the mortgages with respect to which 
the contention in this matter arises consists inter alia of 31 red-poll 
cows, (j red-poll yearling heifers, 2 red-poll yearling steers, and 
20 red-poll calves. In the first mortgage there is the description,
“ Registered in Red-Poll Herd Book of America,” and then the 
name given, and then the number; and “sixteen calves.” In the 
second mortgage the cows are described as “the red-polled cow,” 
then the name of the cow is given, and then, following that, 
“American Registry No.,” and a number given after the cow;
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“ 10 red-polled heifers one year old," “10 red-polled calves, 
heifers, one year old." Both mortgages contain a description of 
the land upon which these goods are situated, which is the land 
upon which the goods were seized by the sheriff, and contain the 
following :—

And also all and singular all thv increase of any ■and all of the live stock 
above mentioned and described (etc.), and also all and singular any and 
all live stock of any and every description which may hereafter, during tin- 
currency of these presents and until the same are fully paid off and satis
fied, be at any time purchased or got by the mortgagor, and in his posses
sion upon or about the aforesaid lands and premises, or brought thereon, 
either in addition to. renewal of, or in substitution for any of the aforesaid 
live stock. And also any and all live stock hereafter purchased or acquired 
by the mortgagor during the currency of these presents or any renewal or 
renewals thereof.

So far as the 31 red-poll cows are concerned, I am of the opinion 
that the description in both mortgages is quite sufficient. They 
are described as of a certain breed, we can assume from the de
scription that they are red, and the name and location in each case 
are given. In the argument before the District Court Judge, 
apparently a good deal turned upon the question of what the red
poll book of America would contain. That does not seem to me 
at all material. As I said above the description is given, and from 
that description the goods could be ascertained. As was said by 
Ritchie, C.J., in McCall v. Wolfe, 13 Can. S.C.R. 130, 133, 
this need not be such a description as that, with the deed in hand, without 
other inquiry, the property could be identified. Hut there must, in my 
opinion, be such material on the face of the mortgage as would indicate 
how the property may be identified if proper inquiries are instituted.
See also Hovey v. Wliitiny, 14 Can. S.C.R. 515; Connell v. //ickock. 
15 A.R. (Ont.) 518; Western Milling Co. v. Darke, 2 Terr. L.R 
40; Hickley v. Greenwood, 25 Q.B.D. 277. The first mortgage 
was dated December 16, 1911, and the second one April 7, 1914. 
The seizure in question was on July 27, 1914, and therefore the (i 
red-poll yearling heifers, the 2 red-poll yearling steers, and the 20 
red-poll calves could not have been in existence, and therefore, 
not in the possession of the mortgagor, at the date of the first 
mortgage. As stated above, the first mortgage contains provisions 
for including after-acquired property in the mortgage, and I am 
of the‘opinion that these provisions are sufficient to include the 
0 red-poll yearling heifers, the 2 red-poll yearling steers, and the 
20 red-poll calves, and that the claimant is entitled to claim them 
under that provision: Joseph v. Webb, 1 C. & E. 271 ; Barron & 
O’Brien, 2nd rev. ed. 147 and 148.
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A number of objections were raised to the validity of the second 
mortgage, but in view of the conclusion I have come to with 
respect to the first mortgage it is not necessary that I should 
decide these objections, because counsel for the appellant intim
ated on the argument that if we should hold that the first mortgage 
was valid it would be unnecessary to decide the questions raised 
with respect to the second mortgage.

It was objected, further, that the renewal statement did not 
contain the surname of the mortgagee or the additions of the 
mortgagor and mortgagee. The statement and the affidavit 
verifying the statement sufficiently identify the mortgage that is 
referred to, and that, in my opinion, is quite sufficient.

The result, in my opinion, is that the claim of the claimant 
to the goods claimed under the chattel mortgage of December 10, 
1911, should be allowed, and his claim barred under the mortgage 
of September 4, 1914. The execution creditor should pay the 
claimant his costs of the interpleader proceedings and of this 
appeal.

McDonald v. leadlay.
Alberta Supreme Court, Walsh, J. December 31. 1914.

1. Accounting ( § I—1 )—Mortgagor and mortgage}; Sale by mortgagee's
agent—Ratification.

Ratification by the mortgagor of an agreement of sale made by the 
mortgagee's agent with a stipulation that, failing execution of formal 
agreement, money should be repaid, mav be shewn from the accounting 
hv the mortgagee to the mortgagor whereby the money received by 
the mortgagee's agent was credited on the mortgage debt, and by the 
subsequent transfer of the mortgagee’s right and title to the mortgagor’s 
nominee expressly subject to the rights of the purchaser.

|Edgar v. Caskey, 7 D.L.R. 45. referred to.)
2. Specific performance i § I E—30)— Sale of land—Agent’s receipt—

Purchaser in possession— Principal's instructions—Formal 
agreement.

Specific performance may be ordered in respect of a sale- of land 
evidenced by an agent's receipt for the cash payment, which in itself 
shewed the total price, the terms of tin- deferred payments and the 
rate of interest thereon, where the purchaser had been let into posses
sion and the money he had paid had been retained by the vendors for 
an unreasonable time without repudiating the sale made by the agent, 
and by other acts recognizing the purchaser as such, although such 
sale may not have conformed with his principal’s instructions, and the 
principal was not named therein, and although the* agent’s receipt had 
stipulated that it was a “voucher for the money paid pending the 
execution of the formal printed agreement of vendors,” and that, in 
default of .execution by vendors, money was “to be repaid on demand”; 
the reference to the formal agreement (which never was executed) 
may be treated as a mere expression of the vendor’s wish that the 
agreement should be put into more formal terms than were contained 
in the receipt.
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Land titles (§ III—30)—Transfer—Registration—Certificate of 
title—Unregistered claim.

The registration of a transfer of lands under the Land fitl.'s Act, 
Alta., will not enable the transferee, on obtaining his certificate of title, 
to set up the latter to defeat an unregistered claim under the f:ms- 
feror’s contract of sale of a portion of the lands subject to which 
the transferee in fact took his title under his own agreement of pur
chase, not disclosed in the registered transfer or in the certifi
cate of title.
Action by purchaser.- to enforce specific performance of an 

agreement for the sale and purchase of land.
Judgment for plaintiffs.
./. C. Moore, for the plaintiffs.
George 11’. Greene and IV. E. Pogue, for the defendants, 

waish,j. Walsh, J.:—This is a specific performance action, in which 
the purchasers are the plaintiffs. The written evidence of the 
contract under which they claim is in the following document :— 

Province of Alberta.
Red Deer Lunds.

John T. Moore, Commissioner for Vendors.
Interim Receipt.

Received from Murdock .1. McDonald and Roderick W. McDonald, of 
Red Deer, Alta., the sum of seven hundred and seventy-seven . . . 
44 100 dollars, being payment on account of the total purchase-price of 
three thousand and eight hundred and eighty-seven . . . 20/100 dollars 
for the whole of section 31. township 30. range 28, west of the 4th meridian, 
containing 570.88 acres. Balance to be paid as follows: $777.44 on the 
19th day of March. 1907; $777.44 on the 19th day of March, 1908; $777.44 
on the 19th day of March. 1909: $777.44 on the 19th day of March, 1910; 
with interest upon the unpaid purchase-money from time to time, and 
arrears of interest, payable half-yearly, computed at six per cent. per 
annum.

This receipt is a voucher for the money paid, pending the execution of 
the formal printed agreement of vendors. Failing execution of agreement 
by vendors, money to be repaid on demand. When purchase-money is paid 
in full, a deed of the property, at expense of purchaser, is to be delivered 
by vendors.

Witness my hand this 19th day of March, 1900.
John T. Moore,

Commissioner for Vendors,
Per Wm. A. Moore.

I agree to purchase the above land on the above conditions.
Murdock J. McDonald.

In presence of
Roderick W. McDonald.

W. A. Cuthbert.
Per M. J. McDonald.

At the date of this transaction, the defendants the Leadlays 
were the registered owners of this land. By written agreement
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dated No vend ip r 3, 1900, hut varied by another agreement of 
February 13, 1902, these defendants appointed John T. Moore 
their commissioner for the salt1 of lands comprising about 0,000 
acres in what was then the North-West Territories, of which lands 
the parcel in question formed a part. The duties and conditions 
imposed upon Moore and the compensation to be paid to him are 
described and provided for at length in this document. This 
agreement was afterwards assigned by ,1. T. Moore to his wife, 
Annie A. Moore, who, in turn, assigned a half interest in it to her 
son W. A. Moore.

Before the date of the agreement in question litigation had 
arisen over all of the lands for the sale of which Moore had been 
so appointed commissioner. Two actions were brought in the 
Supreme ( ourt of the North-West Territories, in both of which the 
Saskatchewan Land and Homestead Co., Ltd. (which I shall 
hereafter refer to as the Saskatchewan company) was the plaintiff, 
and in one of which the defendants the Leadlays, their commis
sioner John T. Moore, and his wife Annie A. Moore, and in the 
other of which the Moores alone, were defendants. Both of these 
actions had for their aim the stopping of the sale by the defendants 
in them of the lands covered by the agreement between the de
fendants the Leadlays and ,1. T. Moore, the Saskatchewan com
pany claiming to be the owner of them, or that at most the de
fendants the Leadlays were but mortgagees of them. On June 
27, 1904, an injunction was granted in the action against the 
Moores alone, restraining them from disposing of any of these 
lands until r ordered. This injunction was served on the 
Moores on June 29, 1904, and was still in force at the date of the 
agreement in question.

Mr. W. 0. Greene, one of the firm of the present defendants’ 
solicitors, swears that on January 27,1900, he served W. A. Moore, 
who was then J. T. Moore’s representative in Bed Deer, with a 
notice from the Leadlays forbidding further sales of these lands. 
W. A. Moore says that no such notice was served on him. Al
though I think that Mr. Moore is quite honest in his belief that 
this notice was not served, I accept Mr. Greene’s statement to 
the contrary, as the collateral evidence afforded by his corres
pondence with the Toronto solicitors for whom he was acting as 
agent in the matter satisfies me that he is right.
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There was also litigation on foot in Ontario at this time over 
these lands between the Lead lays and the Moores, in whieh, by 
an order dated March lb, 1906, which is the date of the agreement 
here sued on, John T. Moore and his wife were restrained until 
the trial from selling, disposing of, or in any way dealing with the 
lands in question.

There is also an agreement of June 22, 1905, between the Lead- 
lays and the Moores cancelling the two agreements between them 
whieh are hereinbefore referred to; but, I think, the fair conclusion 
from the commission evidence is that this never became an 
effective document. The position, therefore, on March 19, 1906, 
when the agreement in question was made, was, that the com
missioner for the Leadlays, whose name is appended to the interim 
receipt, had Iteen enjoined by order of a (’ourt of competent juris
diction from disposing of any of the lands of which the parcel here 
in question formed a part, and the representative of this commis
sioner, by whose procuration such receipt was signed, had been 
forbiddt n by the principals of that commissioner to make any 
more sales.

The plaintiff paid, on its date, #259.15 of the down or cash 
payment of #777.44 called for by their agreement, and gave their 
two promissory notes for #259.15 each at two and three months 
respectively, with interest for the balance, which notes they paid 
promptly at maturity, so that the whole of this sum was eventually 
paid by them. When the half-yearly payment of interest fell 
due on September 19, 1905, and again when the instalment of prin
cipal and interest fell due on March 19, 1907, the plaintiffs offered 
to make these payments to W. A. Moore, but he told them to 
keep their money, as there was litigation on foot over these lands, 
and, until it was concluded, he could not accept any more money 
from them.

The litigation to which Moore referred was that set on foot 
by the Saskatchewan company in Ontario, as well as that in this 
country, which I have already mentioned. By consent, the actions 
in the Supreme ('ourt of the North-West Territories were after
wards stayed pending the final decision of the Ontario action. 
In September, 1907, the Ontario litigation was ended by the 
judgment of the Court of Appeal for Ontario, which declared that 
the Saskatchewan company was entitled to redeem these lands,
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and a référence* was directed to ascertain and fix the amount 
owing by it to the defendants the Leadlays, who were thereby 
ordered, upon the payment to them by the company of the 
amount so found due, within a certain specified time, to reconvey 
the undisposed of lands to the company.

Upon the taking of the accounts thus directed, the defendant 
Percy Leadlay made an affidavit on April 15, 190H. which was filed, 
proving the amount of the claim of himself and his co-defendant, 
Mary Isabel Leadlay, against the Saskatchewan company, in 
which he set forth, amongst other things, “a full. true, and par
ticular account of all moneys received by me and the said Marx 
Isabel Leadlay, on account of the sales of lands,” in which account
the following item appears:
Re all 31-36-28 W. 4th 575.88 acres.. $3,887 ‘JO
He 785—March 21, IVOti—M. J. .McDonald, by cash 230 15
He 780-May It), 1000—M. J. McDonald, by cash 202 73
He 787—June 23, 1000—,M- J- McDonald, by cash 204.30

For these amounts, which correspond exactly with the pay
ments made by the plaintiffs to W. A. Moore, the Saskatchewan 
company got credit on its indebtedness to the Leadlays, so that 
the amount which it was compelled to pay them in the redemption 
of these lands was smaller by the aggregate of these payments 
than it would otherwise have been.

The actual redemption seems to have been delayed until Janu
ary, 1911, and was then accomplished through the medium of the 
Trusts and Guarantee Co., Ltd., hereinafter called the irust 
company. It advanced to the Saskatchewan company the amount 
required to pay off the Leadlays, and took from them by way of 
security a transfer of all the lands, including the parcel in question, 
which was recorded on February 4, 1911, and the trust company 
has been ever since and now is the recorded owner of this parcel. 
By writing dated in January, 1911, the Leadlays assigned to the 
trust company the agreements for sale set out in the first and 
second schedules thereto, and the trust company thereby bound 
itself, upon payment of the purchase-moneys payable thereunder, 
‘‘in so far as said sale agreements are legal and binding, to transfer 
the respective lands mentioned in them to the respective purchas
ers or holders of the agreements.” The agreement contains this 
clause: “ It is further provided and agreed that as respects the 
agreements or options referred to in the second schedule hereto

ltil
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annexed neither the taking nor the making of this assignment by 
the parties hereto shall lie deemed or treated to lie in any way 
an admission by any of the parties hereto that such agreements or 
options now are or over were binding or existing agreements or 
options for sale of the lands mentioned then in." And in this sec
ond schedule appears the following: “Agreement dated the ltlth 
March. 1900, for the sale of the whole of section 31, township 30, 
range 28. W. of the 4th, Alberta, to Murdock .1. McDonald and 
Roderick W. McDonald."

On January 20, 1911, an agreement was entered into between 
the Saskatchewan company and the trust company, evidencing 
the arrangement under which an advance was to be made by the 
latter to the former of $25,000. It recites the sale, under agree
ments which are set out in a schedule to it, of certain lands in 
Alberta and Saskatchewan to various purchasers, under which 
parts of the purchase-money still remain unpaid, of which agree
ments and of which purchase-money the trust company has 
become entitled to an assignment, and that the trust company’s 
security for its advance should be “by absolute transfer of the 
lands included in the said agreements of sale, subject to the said 
agreements of sale, and by absolute transfer of the said agreements 
of sale and the benefits and advantages thereof." It then author
ises the trust company to make collection of the deferred instal
ments of purchase-money under the said agreements, and provides 
for their application in reduction of the indebtedness to the trust 
company. In the schedule which is attached to the agreement, 
and is headed “balances due on sale agreements,” the following 
items appear: “September 19th, 1910, 163 -McDonald, \V. J. 
and R. \Yall 31-36-28 W. 4, 575.88 acres, $4,043.66, balance." 
There is nothing to explain the date, but 1 take it that it is the 
date to which interest was computed, the 19th September, being 
the date set for the half-yearly payment of interest, and the 
amount mentioned, $4,043.66, being, according to a rough cal
culation which I have made, about the amount due at that date 
according to the terms of the receipt.

In 1911. J. E. Cunningham, the managing director of the 
Saskatchewan company, came to Red Deer, and in April of that 
year one of the plaintiffs interviewed him about this contract. 
The company’s final intention to repudiate this contract was
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conveyed to the plaintiffs hy letter dated on .lime 14, It)! 1, which ALTA, 
was supplemented hy a letter dated July 3, 1011, requesting them s.c. 
to remove from the land any stock or chattels which they might m, Dux u„ 
have on it. On June 2t), 1911, the plaintiffs recorded a caveat r. 
against the land. On November Hi, 1911, they tendered to the 11 Xl" xx 
Saskatchewan company the full amount then unpaid under the waish,j. 
agreement and a transfer for execution hy the trust company, hut 
their tender was not accepted. The statement of claim alleges 
a tender to the trust company, on November IS, hut there is no 
evidence of it beyond a casual mention of it in the examination 
of one of the plaintiffs for discovery. I do not think that this 
allegation is sufficiently denied hy the statement of defence, and 
so I take it to lie admitted.

This action was commenced on January 31, 1912, against the 
Leudlays and the two companies. This is a summary, in as 
brief form as I have been able to put it. of the facts which appear 
to me to be essential to an understanding of the case. The 
equities of the ease are, in my opinion, all with the plaintiffs.
They entered into the agreement for the purchase of the land 
in the most perfect good faith. They made their cash payment 
at the times agreed upon, and this the defendants have, amongst 
them, ever since held and still hold. The difficulty which arose 
to prevent the carrying out by the plaintiffs of the agreement 
according to its tenns was of the creation of some one or more of 
the defendants. There is nothing in the evidence to justify the 
insinuation that this agreement was entered into as the result 
of collusion between the plaintiffs and W. A. Moore. 1 accept 
the evidence of the plaintiff W. J. McDonald as to this unre
servedly.

The defendants interpose many objections of a legal character 
to the plaintiffs’ right to recover. These are for the most part of 
a technical character and without real merit. Unless some one 
of them is fatal, the plaintiffs must recover.

It is objected that \V. A. Moore, by whom the interim receipt, 
as it is called, was signed, was not the agent of the Leadlays for 
the sale of this land. The written appointment of J. T. Moore 
as commissioner plainly contemplates the sale of these lands 
through the medium of agents and sub-agents. The very form 
of the receipt, which was the stock form in use for this purpose,
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ALTA emphasises this idea, the printing of the word “per” opposite
S. C. the line for the signature of the person signing the commissioner’s

Mel )OXAI.Il name, clearly indicating that some one other than the commissioner 
was expected to sign. W. A. Moore had, I think, ample authority 
from the commissioner to make sales of these lands. See the
judgment of the Court en banc in Edgar v. CqhItij, 7 D.L.R. 45, 
at 53, on this point.

It is argued that the assignment by J. T. Moore to his wife of 
the Leadlay agreement terminated his appointment as agent. 
The assignment itself was produced at the trial. I think it 
reasonably clear that what he transferred was his beneficial 
interest in the agreement, which was of a substantial character, 
and I cannot see why he could not do that without thereby 
changing in any respect his other relations with the Leadlays 
under it.

Then it is said that the right of the commissioner to make 
sales is limited by his appointment, one clause of which provides 
that he shall not sell without his principals’ assent for a less amount 
than that fixed in a specified price list, which is not set out in the 
agreement. The contention is made that the onus is on the plain
tiffs to shew that the price y agreed to pay was at least
equal to the amount so fixed. As I shall presently shew, I think 
that the principals consented to this sale; but, even if it were other
wise, the amount of the sale price placed on this land by them 
was a fact peculiarly within their own knowledge; and. that being 
so, the onus in this regard should he on them, and not on the 
plaintiffs. The evidence of J. T. Moore, however, seems to cover 
this point in the plaintiffs’ favour.

Another argument is, that Moore's authority to sell was 
conditional only upon payment being made of 20 per cent, of the 
purchase price in cash, and that he was prevented from making a 
valid sale by the two injunctions restraining him from doing so 
that were then outstanding, and that the notice served on him 
forbidding him to make further sales also deprived him of the right 
to bind the Leadlays by his agreement. There would have boon 
a good deal of force in some, if not all, of those objections if the 
Leadlays had not ratified the agreement, as I think they did. I do 
not see how the action of these defendants, in accounting to the 
Saskatchewan company for the purchase-money paid by the

2674
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plaintiffs to W. A. Moore, can he regarded in any other light than 
as a ratification of the agreement. By this, they took the benefit 
of the contract. It is true that they got their information re
specting it from Moore, hut from whom else could they have 
procured it? They must have known from the manner in which 
the account proved by Percy Leadlay’s affidavit is drawn that 
20 per cent, of the purchase-money was not paid at one time, and 
they must or should have known that the first payment was 
made nearly two years after the first injunction order was made, 
and nearly two months after the notice forbidding further sales 
was served. I think it abundantly clear, not only from this 
affidavit, but also from the reference to this contract in the agree
ment between the Leadlays and the trust company and in the 
agreement between the two companies, that all of the defendants 
had full knowledge of this contract long before June, 1911, when 
the first attempt at repudiation of it was made; and, in view of 
their dealings with it and with the plaintiffs* money, they should 
not be allowed now to get on any of those grounds at least.

Objection is taken that the names of the vendors are not 
disclosed by the receipt. This is quite true. But it is equally 
true that written evidence that the vendors are the Leadlays is 
afforded by the affidavit of Percy Leadlav and by the agreement 
between the Leadlays and the trust company. 1 think that the 
authorities justify me in treating these documents as written 
evidence of the names of the vendors.

It is contended that the receipt contemplates tin1 execution 
of a formal contract, and that it does not shew what the terms 
of this formal contract were to be. While it is true that the 
wording of the receipt indicates an intention that there should be 
a formal printed agreement, I see nothing in it to indicate that the 
contract was subject to or dependent upon such formal contract 
being prepared. All of the terms of the agreement arc set out 
in the receipt, and I regard the reference in it to the formal agree
ment as nothing more than an expression of the wish of the 
vendors that the agreement >" "1 be put into some more formal
terms than were contained in the receipt.

Finally, the defendants say that the plaintiffs have not pursued 
their remedy with such diligence as to entitle them to the con
sideration of the Court. This plea sounds very strangely coming
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from the mouths of tliv dcfomlants, who have themselves con
tributed almost as much in years as the plaintiffs have in months 
to the delays of which they complain. The only delay of which 
the plaintiffs have been guilty is in the bringing of the action 
after knowing of the position which the defendants intended to 
take. Seven months elapsed between these two events: and, in 
all the circumstances of this ease, 1 do not think this sufficient to 
deprive them of their rights under this agreement.

At the .conclusion of the trial. I suggested a difficulty in the 
plaintiffs' way in the fact of the trust company’s registered title, 
although this was neither raised by the defendants in their plead
ings nor on the argument. I made the suggestion with an im
perfect appreciation of the documentary evidence, which 1 had 
not then had an opportunity to read. In view of the fact that tIn
trust company took its title expressly subject to this contract, it 
should not be allowed to set up its certificate of title to defeat the 
plaintiffs’ claim.

There will be judgment for the plaintiffs with costs.

ALTA. SETTER v. THE REGISTRAR.
Alberta Supreme Court, Sent/, Stuart, Heck anil Simmons, .1,1 

S- * • December IS. 1914.
1. Land titles (Tokrkxh system) (§ VIII—80)—Aorekment for Sale-

Mortgagee -Caveat—Asscrance fi nd Mistake of registrar -
Liability Party to fravds Action aoainst—Damages.

A mortgagee under a mortgage from a purchaser under an agreement 
of sale who, being unable to register the mortgage itself, files a caveat 
in respect thereof in the Land Titles Office, is entitled to compensation 
from the Assurance Fund for the loss sustained by reason of the Regis
trar's error in recording the caveat against the wrong lot: but la- 
must first prosecute an action under see. 10.'» of the Act against tla- 
party who fraudulently took advantage of the error, and who was 
thereby enabled to defeat the mortgage; the last-mentioned action is 
a special one for damages, and it is not sufficient that action had been 
brought and judgment and execution obtained without result against 
the same party on his covenant contained in the unregistered mortgage 
upon which the caveat was founded.

[Setter v. Tin- Registrar, 18 D.L.R. 780, affirmed on other grounds.]
2. Land titles (Torrens system)(§ IV—45)—Agreement for sale Regis

tration as caveat—Interest in land—Land Titles Act i Alta.).
An “interest in land” is created in favour of the purchaser by an 

agreement for sale which cannot be registered except by way of caveat 
under the Land Titles Act, Alta., or by a mortgage, whether registered

[Wilku v. Jellelt, 2(>(':U1. K.C.ll. 282; McKillop v. Alexamler. I D.L.R. 
580, 4."» Can. S.C.R. .'».'»I ; Smith v. Xotional Trust Co., I D.L.R. (iOS, 
45 Can. S.C.R. 018; Yockney v. Thompson, 10 D.L.R. 854. 50 Can. 
S.C.R. 1, referred to.]

3. Statutes (§ II A—104)—Land Titles Act (Alta.)—Meaning of word

The word “land” in sub-section (a) of sec. 2 of the Land Titles Act, 
Alta., includes any interest in land.
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I. Statutes (I II A 104 Land Titles An Xlta Meaning ok words

"AFTER A CERTIFICATE OK TITLE II.XS BEEN GRANTED THEREFOR 

The words "after a i-crtilicatc of title lias heeii granted therefor." in 
see. 105of the Land Titles Act, Alta., mean "after land has been brought 
under tin* Act

[Seller v. The Heyintrar, Is D.L.It. 7x0, disapproved on this point.] 

Appeal from Harvey, ('..I.. Setter v. The Registrar, IS D.L.R.

.1. II. ('larke, K.C., for plaintiff, appellant.
E. I*. Edwards, K.C., for defendant, respondent.

Scott, J., concurred with Beck. ,1.

Stvart, .1.: 1 was at first inelined to agree with the learned 
Chief Justice in his opinion that under see. 105 of the Land Titles 
Vet a mortgagee who has been deprived of the security of his 

mortgage by an omission of the registrar could not maintain 
an action for damages. But after argument, and upon considera
tion. 1 have concluded that the opening words of that section can, 
and should properly, be given an interpretation wide enough to 
protect such a mortgagee. The question turns upon the meaning 
of the words, “after a certificate of title has been granted therefor 
any person deprived of any land, <Ve.. Arc.” The view taken by 
the Chief Justice, as I understand it. is that the word “land" in 
this phrase must, as applicable to the present case, be taken to 
mean merely “an interest in land such as a mortgagee enjoys under 
his mortgage," that the preceding word "therefor” refers by 
anticipation to this interest only, and that, as no certificate of 
title was granted to the mortgagee or to anyone for such interest, 
therefore the section does not cover his case.

In addition to the other reasons which are given by my brother 
Beck, it seems to me that one very valid argument against such 
a view may be rested upon the proper interpretation of the whole 
expression, “deprived of any land." I do not think it is by any 
means an impossible or improper interpretation of these words 
to make them cover the loss of a right by way of security upon 
the land. If one has a chattel mortgage—or perhaps it would 
be more exactly parallel to say a lien—upon goods as security for 
a debt, and someone steals or destroys the goods, surely the person 
who has the lien can quite properly be said to lx* deprived of those 
goods. In the case of a lien he may. not have the legal estate, 
but he would certainly feel quite certain that he had in a very
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real sense lieen “deprived” of the goods. It is true that in the 
ease of n lien on eliattels there must he possession, and that a 
mortgagee of laud has under our Act only a charge on the land 
anil not necessarily i>ossession. Rut he has usually at least a 
contingent right of possession which for the present pur)H>se must 
amount to practically the same thing. 1 think any mortgagee 
of land would consider himself “deprived of the land” if his 
mortgage security were destroyed. And it is this wider and more 
general sense that I think that expression should he taken.

With res|M*ct to the main point involved in the apjM-al, tin* 
right of the plaintiff to maintain an action under sees. 108 and 105 
rests admittedly upon the possibility of his saying that he was 
given an action against Rapier by sir. 105, hut that to
Rapier's having made a bond fide transfer of the pro|>erty that 
action is hurrcd by the proviso at the end of the latter section.

Now, referring to the proviso first, it is obvious that the 
principle underlying it is this: First, if there is fraud a person 
guilty of it will still remain liable even if there has been a transfer, 
Second, if there has been an “error occasioned by any omission, 
misrepresentation or misdescription in the application id such 
Jierson to be registered as owner of the land or on any instrument 
executed by him,” such person must also remain liable even if he 
has made a bond fide transfer. If the mistake has Ixrn his, if 
he has caused the error through some misdescription, omission 
or misrepresentation (even though innocent) in his documents 
produced, a transfer does not relieve him. He must bear the 
burden of his own mistake which led to tin* mistake in the office. 
But in every other cane the person, whoever it is, who is made liable 
by the main part of the section is relieved if he has made a bond 
fide transfer, and then, by the concluding words of the proviso, 
an action is given against the registrar instead.

This means that even though a man has lieen guilty of no 
fraud and guilty of no mistake in his documents produced, he 
may still be liable to an action under the main part of the section 
if he comes properly within its tenus as long as he still holds the 
property. And, of course, in justice he should be so liable, 
because in such a case it is still in his power to correct the error, 
and if out of what must lie clear |>crvcrsity he refuses to do so 
he ought to Ih1 made liable. Just why the error in such a case

7



20 D.L.R.] Setter y. The Registrar. ltii)

could not have been left to be corrected by an order of the Court 
in an action for that purpose only is not, to my mind, very clear, 
but at any rate a right of action is created, and I c see that 
that right is confined to the case of misdoing or negligence or fault 
in the statutory defendant. Clearly it is not so confined.

Now, it is admitted that Rapier was guilty of no fraud, and 
it is not suggested that the error was occasioned by any omission, 
misdescription or misrepresentation in any application of his 
or in any instrument executed by him, so that therefore, if there 
ever was an action against him at all he is relieved owing to his 
bond fuie transfer for value. An action is therefore given, either 
under the concluding words of the proviso to sec. 105 or under 
sec. 108, against the registrar, in case there ever was any right of 
action against Rapier.

The first inquiry that I proceed to make is whether Rapier 
comes within the meaning of the words, “the person upon whose 
application the erroneous registration was made." 1 have, upon 
consideration, and with the assistance of the observations made 
by my brother Reek, whose judgment 1 have had an opportunity 
of reading, come to the conclusion that he does not. 1 think, 
particularly in view of the wording of the proviso, that tin1 word 
“application" must be interpreted to signify a written application 
of some kind. 1 am unable to see how there could be a “misde
scription" in any verbal application within the meaning of the 
proviso. The expression, “make application to be registered as 
owner," is used in several parts of the Act, and it has in every 
case obviously reference to a written application of some kind. 
1 do not think, however, that the expression can be or ought to be 
confined to an application to bring land under the Act, because 
a written application to be registered as owner is referred to in 
secs. 74 and 75, and it seems to me quite clear that the words 
“upon whose application the erroneous registration was made" 
are quite wide enough to cover such a written application as is 
there referred to. Confining interpretation of the words, then, 
to the case of a written application of some kind, it is admittedly 
the case that Rapier made no such written " ation, and that 
there never was any right of action created against him upon that
ground.

1 have, however, much greater difficulty in dealing with the
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question whether Rapier did or did not “acquire title to the land 
in question through such . . . omission,” as stated in the
concluding words of the main part of sec. 10"».

It seems to me that some confusion has arisen from the fixing 
of attention somewhat too strongly upon the real respective 
beneficial interests of Meyer and Rapier instead of upon the 
registered title obtained by them owing to the omission of a proper 
memorandum of the plaintiff's caveat. It is argued that Rapier 
never got any title which he would not have* been entitled to get 
even if the caveat had been filed. And this consideration im
pressed itself strongly upon my mind for some time. There is 
also a not unnatural hesitation in giving any interpretation to the 
section which would have left Rapier open to action for damages 
which is a pure statutory creation when it is admitted that he 
was entirely innocent in the matter. Hut it must be remembered 
that the action is a statutory one. created not by the justice or 
equity of the ordinary law. but by the Legislature in a certain 
specified ease. If Rapier comes fairly within the meaning of the 
words ami an action is given against him 1 hardly think the 
Court should hesitate to declare him so to be within its meaning, 
merely because in our opinion it was an unjust thing for the 
Legislature to do. Moreover, in this particular case the action 
created by the statute would only exist against Rapier While the 
title remained in the joint names of him and Meyer. At that stage 
nothing would have prevented the plaintiff filing another caveat 
or getting the registrar to put the old one right, and any damages 
suffered by the plaintiff would only have amounted to the expense 
or trouble to which the plaintiff might have been put in getting 
that arranged. There is nothing much to shrink from in such a 
contingency. Practically speaking, no such action, even if tech
nically existing, would ever be brought. Persons in Rapier’s 
position are protected, if they have acted bond fide, as soon as 
they have transferred the land bond fide for value. In view of 
the wording of sec. 100, it seems to me the Court might not 
improperly take a broad view of the expression “hand fide transfer 
for value” so as to cover the case even of a mortgage for value. 
Section 2, sub-sec. (c), indeed, itself interprets “transfer” to 
mean “the passing of any estate or interest in land under this 
Act." So that the case of a mortgage is actually covered in this



20 D L.R | Nkttfr v. Tin: Rkuiktkar.

Practically, therefore, the existence durian one |H-rio<l of a 
hypothetical light of action against a person in Rapier’s position 
is merely made a peg upon which to hang a right of action against 
the regi.-trar. When the whole purpose of the Act is to protect 
persons who rely upon the registry system, to which they are 
really compelled to resort, from mistakes of the officials, and to 
create a feeling of absolute confidence in registered titles, I think 
no fear of any injustice in the creation or maintenance of a right 
of action against a person in Rapier's position during a period 
when ex hjf/Mttfu'xi the damages could in any case In* only very 
minute, and, also ex hif/Htthetti, would scarcely ever lie claimed, 
should not deter us from asserting that there was at one time such 
a right of action when the only present result will be to establish 
one against the registrar and practically the Insurance Fund, 
which was created just for the purjxise of such cases as this.

Now, can Rapier be fairly said to have acquired a title through 
the omission? It seems to me that if we keep our eyes steadily 
upon the question of “title,” that is, of the title as disclosed 
on the face of the reyixtru and quite apart from Rapier’s real bene
ficial interest as between himself and Meyer, he can quite properly 
be said to have done so.

The Hudson's Bay Co. executed a transfer to Meyer and 
Rapier jointly, and the transfer did not specify their respective 
interests. The certificate of title, issued to them upon that 
transfer, did not specify their respective interests. It does not 
seem to have l>een filed as an exhibit, only an epitome of its 
contents being given. But 1 have taken the liberty of making sure 
upon the point by having the registrar produce the certificate 
to me, and it only confirms what would otherwise be the necessary 
inference, viz., that Meyer and Rapier were stated to lie “the 
owners of an estate in fee simple" in the south half of the section. 
It seems to me that the effect of this is that Rapier and Meyer 
together acquired a title—i.e., a registered title to the whole. 
That, of course, is quite distinct from beneficial interest. So far 
as the face of the title goes Rapier might have had an eighth and 
Meyer seven-eighths, or any other proportion. The situation 
is not different from what it would have been if at the request of 
Meyer and Rapier the Hudson's Bay Co. had issued a transfer 
to John Smith and Thomas Jones jointly and there had been a
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separate agreement between Smith and Jones and Meyer and 
Rapier that the two former would hold as bare trustees for Meyer 
and Rapier in certain proportions. Smith and Jones would have 
acquired a title certainly enough. So here I think Meyer and 
Rapier must be treated, so far as the registered title is concerned, 
as trustees for themselves according to their real interests. But, 
all the same, they jointly have a registered title to the whole 
half section and the whole estate. That Rapier had a title cover
ing the interest of Meyer must be clear when we consider that 
Meyer could not possibly have conveyed a half interest by a 
transfer signed merely by himself. Rapier was a necessary party 
to any such transfer, and did in fact join in both transfers that 
were subsequently made. With respect to Meyer’s interest, 
he was a bare trustee for Meyer, it is true. But he had a eer- 
tificatc of title in his name, and it covered Meyer’s interest. And 
by the omission to make the proper memorandum of the caveat 
he acquired a more complete title, so far as Meyer’s interest was 
concerned, than he otherwise could have obtained. lie obtained 
a title free of the caveat, and he was thereby enabled to join in 
and execute a transfer to cover and convey free of encumbrance 
Meyer’s interest to the purchasers, which la* " " rwise not
have done.

Although this reasoning may appear somewhat technical, it 
does seem to me that that consideration should not be an obstacle, 
especially when the only purpose of holding that there was once 
a right of action against Rapier is to secure a foundation for an 
action against the registrar. The final objection to this view 
which has been pointed out to me lies in the provisions of sec. Ill, 

give the registrar a right of action over against a person 
when any money has been paid on his account. It would be 
unjust to allow the registrar to recover over against Rapier, who 
is entirely innocent. But even this difficulty can, I think, be 
ax ‘ by a very fair construction of the words “on account of 
any person.” Even though the original action was against 
Rapier, it was only because he was trustee for Meyer, and the 
payment by the registrar could, I think, quite properly in such a 
case be held to have been made on account of Meyer after all.

If we suppose the case of a caveat being attempted to Ik* 
filed against lands of which A is the registered owner and a failure

5
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owing to an omission of tin* registrar, and then a transfer by A 
to B, the hitter being merely a bare trustee either for A or for 
some other party 1), and innocent of any wrongdoing or fraud; 
and then an innocent transfer for value by B, say at A's or D's 
request, to (’: which would liar the action against K; in this ease Rkuisikar 

B is a bare trustee, and yet he is the person who has acquired title 
owing to the omission, and it is against him that the action would 
be given by the statute. Surely in such a case the remedy under 
see. Ill given to the registrar would be against the A or 1) as 
the person on whose real account the money would have been paid, 
although in the first instance the technical statutory action was 
against B.

I admit that this sec. Ill presents some difficulty, but I think 
it could be overcome in the way 1 suggest. Aside from that 
difficulty, it seems to me fairly clear that Rapier did acquire an 
unencumbered registered title covering Meyer's interest owing 
to the omission, and that there1 was a right of action against him.

For these reasons I think the appeal ought to be allowed with 
costs, but that the conditions as to proving damages suggested 
by the prevailing judgment ought even in such a case to obtain.

Beck, J.: -This is an appeal from the judgment at the trial n*.k,.r. 
of tin1 learned Chief Justice. I quote from his reasons for judg
ment his summary of the material facts:

In October, tOOi), one Meyer gave u mortgage to the plaintiff on an un
divided one-half interest in the S.E. 20-31-2, west of the 5th meridian, 
to secure $2.010, the purchase price of certain machinery.

At the time the mortgage was given, the title to the said land stood 
in the name of the Hudson's Hay Co., Moyer and another being the pur
chasers under an agreement of sale assigned to them, upon which there 
was a small balance still unpaid. The plaintiff, being unable to register 
the mortgage, caused a caveat to lie filed, under which he claimed to lie 
interested as mortgagee under his unregistered mortgage. As required 
by sec. SO of the Land Titles Act, the registrar caused a memorandum of 
the caveat to be entered on the certificate of title standing in the name of 
the Hudson's Bay Co., but by error the land was described as sec. 23, 
instead of sec. 20, and, in consequence, when the transfer from the Hudson's 
Hay Co. to Meyer ami his co-owner came in to be registered, the caveat 
was disregarded, and no memorandum of it was noted on their certificate.
The land was subsequently sold as unencumbered, but the mortgage was 
not paid, though there was a small amount paid on it at one time. The 
plaintiff recovered a judgment against the mortgagor for the amount un
paid, but the sheriff has been unable to realize anything on the execution, 
to which he has made a return of nulla bona. The notice provided by sec. 
lOSof the Land Titles Act was given, and this action was then begun against 
the registrar as nominal defendant.
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For a decision of the ease it is necessary to consider several 
sections of the Land Titles Act (eh. 21 of 1000), especially secs. 
105 to 108.

Though long, I think it best to quote sec. 105 in full. It is as
follows:

105. After a certiorate of title has been yranted therefor any person deprived 
of any land (1) in eoiiHequeneo of fraud or (2) by the registration of any 
other person as owner of such land, or (3) in consequence of any fraud, 
error, omission, or misdescription in any certificate of title or in any mem
orandum thereon or upon the duplicate thereof, may, in any case in which 
the land has been included in two or more grants from the Crown, bring and 
prosecute an action at law for the recovery of damages against such person 
as a Judge appoints, and in any other case against the person upon whose 
application the erroneous registration was made, or who acquired title 
to the land in question through such fraud, error, omission, or misdeseri|>-

Provided always that except in the case of fraud or error occasioned 
by any omission, misrepresentation, or misdescription in the application 
of such person to be registered as owner of such land, or in any instrument 
executed by him. such person shall, upon a transfer of such land bona fide for 
value, cease to be liable for the payment of any damages which but for the 
transfer might have been recovered from him under the provisions herein
before contained, and such damages, with costs, may in such last-mentioned 
case be recovered out of the assurance fund hereinafter provided for, In
action against tin* registrar as nominal defendant.

By the interpretation section (2 (a) ), “land” includes “every 
estate or interest therein, and whether such estate or interest is 
legal or equitable.” That an interest in land is created by an 
agreement for sale (which cannot be registered except by way of 
caveat), or by a mortgage whether registered or not, is settled 
by such eases as Wilkie v. Jellell, 2(> Can. S.C.H. 282; McKillop 
v. Alexander, 1 D.L.R. 586, 45 ( 'an. S.C.H. 551 : Smith v. A ational 
Trust Co.. 1 D.L.R. 008, 45 Can. S.C.H. tilS, and Yockney v. 
Thompson, lli D.L.R. 854, 50 Can. S.C.H. 1.

The words which in the first instance require most careful 
consideration are. “After a certificate of title has been granted 
therefor, any person deprived of any land. &c.” “Therefor” 
obviously refers to “ land.” The sentence can therefore be re
constructed so as to read: “After a certificate of title has been 
issued for a particular parcel of land, any person deprived of the 
land comprised in the certificate of title. &c.” and the word 
"land” in the second instance must, as the whole includes all its 
parts, include “or any part thereof or interest therein,” for it 
would be absurd that where the condition had arisen, i.r., “after
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a certificate of title has lx*en issued for a particular parcel of land." Alta.
only a person who had been deprived of his entire interest in the s.('.
land should have a remedy. Of course no such proposition is put sktteh 
forward ; and 1 have met it because 1 think its statement makes 
the alleged difficulty appear to be less serious than it is to my |,Jin\ 
mind. The section (105) gives a remedy in certain cases against i'~i 
the Assurance Fund established under the Act for, speaking gen
erally, the indemnification of persons damnified by mistakes of the 
rcgist rar.

The present Land Titles Act, though the first passed by the 
Legislature of Alberta, is, in fact, a revision of one passed in ISSti 
by the Parliament of Canada for the North-West Territories out 
of which the Province of Alberta was carved and constituted, 
which was amended from time to time. Prior to IKHfi there had 
been a system of registration established under an ordinance of the 
North-West Territories. The Dominion Act of ISSti, while intro
ducing the “Torrens System,” did not abolish the older system 
of merely recording instruments, so that for some time both 
systems continued concurrently. Subsequently it came to lie 
enacted that no instrument of title could be received for regis
tration unless the existing title were first registered under the Act, 
that is, until a certificate of title had been issued to the n “ ant; 
and inasmuch as in 1000 there might remain cases in which land 
had not yet been registered under the Act, provision appears in 
the present Act for this being done in such eases (secs. 27 et m/.); 
and furthermore, it was not unreasonable to suppose when the 
present Act was passed that titles to properties appeared in the 
Land Titles Offices for which no certificate of title had yet been

In respect of any such titles, it is obvious that the Assurance 
Fund was not intended to be available, but available only and in 
respect of registrations made “after a certificate of title had been 
issued therefor" that is, for the land in respect of which the claim 
against the Assurance Fund is made. With deference to the 
learned Chief Justice, it seems to me that this is the clear purpose 
and intention of the opening words of sec. 105 and at the same 
time their proper grammatical construction. No doubt some 
plainer expression might have been used.

Section 27 says that the owner, &c., “may apply to have his 
title registered under the provisions of this Act.”

84
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Section 30 uses the expression, “after the registration of a 
title"—i.e., in pursuance of an application under see. 27.

The application for the registration of a title, if successful, 
results in the issue of a certificate of title for the land. In order, 
therefore, to express the idea that the remedy against the Assur
ance Fund is confined to cases where title has been registered 
under the Act, the words “after a certificate of title has been issued 
for the land” are undoubtedly fit and apt; and perhaps more apt 
than an attempted adaptation of either of the other expressions 
1 have quoted; for in both instances the words are used to signify 
the registration of the particular title of the applicant and not the 
wider idea as often exprès» ... ^being brought
under the Act ; an idea quite correct, but nowhere so or similarly 
expressed in the Act, and therefore used only to express the result 
consequent upon the particular title of a particular person becom
ing registered either as original patentee or as an applicant for 
registration of a title depending upon a patent issued prior to a 
certain date stated in the Act, being the date when it became com
pulsory that titles should Ik* brought under the Act before being 
dealt with by instruments of title. In my opinion, therefore, the 
condition for the application of see. 105 existed, namely, a cer
tificate of title had issued for the land.

The plaintiff is a person deprived of an interest in the land, 
namely, his interest as a mortgagee, in consequence of an error 
or omission in a certificate of title, namely, the omission of the 
entry of a memorandum of the plaintiff's caveat, and was therefore 
entitled to bring and prosecute an action at law for the recovery 
of damages against the person who acquired title to the land in 
question through such error or omission.

In my opinion the words “the person upon whose application 
the erroneous registration was made” (sec. 105) refer not to a 
person, e.g., asking for the cancellation of a certificate of title and 
the issue of a new certificate of title upon a transfer, but solely 
to the ease of the formal ion, so designated, of a person
for the registration of his title where the land has not yet been 
registered under the Act (secs. 32 <7 seq.). And I think, too, 
the whole of the exception contained in the.proviso to the section 
is confined to such an application or to like formal applications; 
c.g., under sec. 74 (transmissions). But Meyer & Rapier, to whom

6^4538696^
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the certificate of title upon transfer from the Hudsons Hay Co. ALTA, 
was issued, acquired a clear title to the land through the error or s. < .
omission of the registrar to indorse a memorandum of the plaint ill 's

. ... MrrTKiicaveat protecting Ins interest as mortgagee. Rapier, however, r.
was entitled to an undivided half interest in the land free from the 
caveat ; for the mortgage affected only Meyer's half interest, ----

i i • ii • i • ‘ Rook, J,and there is no allegation nor anything to shew that Rapier had 
knowledge of the mortgage or of the caveat so as to make him a 
party to fraud on Meyer’s part. I think, therefore, that Rapier 
did not occupy such a position as to come sense of the
words of the Act, and that the plaintiff’s right of action under 
see. 105 was against Meyer only. This, too, seems to have been 
the view of counsel for the plaintiff, for an action was brought 
by the plaintiff against Meyer alone.

If, therefore, the plaintiff had brought "an action at law for the 
recovery of damages” against Meyer under see. 105, I think that 
upon shewing a judgment and execution and a return of nulla bona 
and producing a certificate of the Judge who tried the ease lie 
would have been entitled to payment of his claim by the Pro
vincial Treasurer in pursuance of see. 107, which I quote, for it 
calls for some further consideration: -

107. If the person against whom the action for damages is directed to 
be brought as aforesaid is dead or cannot be found within the province, 
an action for damages may be brought against the registrar as nominal 
defendant for the purpose of recovering the amount of the said damages 
and costs against the said assurance fund; and in any such case, if final 
judgment is recovered ami also in any case in which ilamayis arc awarded in 
any action as aforesaid and the sheriff makes a return of nulla bona or certi
fies that any portion thereof, with costs awarded, cannot be recovered 
from such person, the provincial treasurer, upon receipt of a certificate of 
the Judge before whom the said action was tried, shall pay the amount 
of such damages and costs as are awarded or the unrecovered balance 
thereof, as the ease may he, and shall charge the same to the account of 
the said assurance fund.

The plaintiff did in fact bring an action against Meyer, but it 
was not one for the recovery of damages, but one upon tin; coven
ant in the mortgage. Judgment by default was obtained, execu
tion issued and returned nulla bona.

I was inclined, as a first impression, to the view that that 
action might be treated as an action for damages under secs. 105-7, 
inasmuch as all actions are now “formless,” and the amount 
recovered would* in this case perhaps be the same, but on further 
consideration I have come to the conclusion that this is not so.

12—20 D.L.R.
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It does, indeed, at first sight seem strange that the plaintiff 
should he compelled in order to reach the Assurance Fund not 
necessarily to forego their obvious simple remedy against Meyer 
upon his covenant, hut ultimately at least proceed against him 
in an action setting up all the special circumstances called for by 
the Act ; hut the combination of several reasons, it seems to me, 
makes the requirement of this course clearly reasonable. In the 
first place, the words of see. 105 are, as might be expected, general 
so as to apply to all classes of cases, in most of which probably no 
such simple and direct remedy against the person responsible for 
the fraud, error or omission existed, and the case of the double 
remedy may well have been overlooked or considered as likely of 
not so frequent occurrence as to make special provision necessary. 
Again, 1 think the intention is that the Assurance Fund should be 
liable only for the real ultimate net loss to the person damnified. 
In the present case the plaintiffs had in fact additional security 
from Meyer. In the action on the covenant the plaintiff was en
titled. of course, to a judgment for the whole amount owing on 
the covenant irrespective of the value of his other securities, 
and in the result it might have turned out that by reason of the 
further securities no loss would be ultimately sustained. That 
the judgment the amount of which is to be paid from the Assurance 
Fund is intended to be only for the ultimate net loss is. 1 think, 
made clear by sec. 111. which provides for the recovery by the 
registrar of the amount paid out of the Assurance Fund. The 
provision is long and detailed, and yet there is nothing providing 
for or suggesting the registrar’s right to the benefit of any collateral 
securities, to which the original plaintiff had a right to look. 
1 think, therefore, that in order to reach the Assurance Fund the 
plaintiff was bound to bring his action against Meyer as one 
expressly for damages given them by see. 107, and in that action 
to show his ultimate net loss, and that only upon a return of 
execution nulla bona in such an action and the certificate of the 
Judge who tried the action is the plaintiff entitled to payment 
by the Provincial Treasurer under sec. 107.

I think that the plaintiff had not a concurrent or alternative 
remedy under sec. 108 by a direct action, as the present action is 
against the registrar, as nominal defendant for damages by 
reason of the words “in any case in which remedy by action for



Setter v. The Registrar. 17!)D.L.R 20 D.L.R ]

laintiff 
(1—not 
Meyer 
st him 
for by 
to me, 
In the 
general 
,1)1 y no 
hie for

tel y of 
‘ssary. 
.uld lie 
nified. 
•curity 
as en- 
ing on 
irities, 
of the 
That

think, 
>y the 

The 
viding 
lateral

id the

of the 
vment

iativ« 
ion i> 
ps by 
in for

recovery of damages hereinbefore provided as barred.” These 
words clearly refer to the action for damages referred to in sees. 
105, 100 and 107.

Earlier words in the section provide that the plaintiff must be 
a person “ who by the provisions of this Act is barred from bringing 
an action of ejectment or other action for the recovery of land.” 
These words obviously refer to the provisions of see. 101. The 
plaintiff is barred from the actions mentioned in sec. 101. hut 
not from tin* action for damages mentioned in secs. 105, 100 and 
107. As this is an action under sec. 108, I think it is clear that 
the plaintiff cannot succeed in the action and that it must be 
dismissed, but on the argument we were given to understand 
that the Government as well as the plaintiff wished an opinion 
upon the meaning and effect of secs. 105. 100 and 107, and it is 
for this reason that 1 have discussed those sections at such length.

A question may he raised whether or not the plaintiff, having 
elected to sue Meyer upon his covenant, is not now barred not 
by virtue of statutory provision hut by his own conduct from 
now suing him under the statute. I am of opinion that he is not 
barred. I see no reason why a person in the position of the 
plaintiff should not, before proceeding with his statutory remedy 
against his debtor, which in effect is a remedy against the Assur
ance Fund, proceed personally against the debtor upon all grounds 
of claim and upon all securities, and delay his statutory action 
until he has by means of such personal actions ascertained his 
ultimate net loss, for which only he then looks to the Assurance 
Fund. As the registrar—or rather the Government whom he 
represents—have in this action been anxious for a judicial opinion 
upon the questions incidentally arising on the action and which 
I have discussed, I think the action should be dismissed without 
costs.
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Simmons, J.: -The plaintiff resides at Portage la Prairie, in Rimmone.j. 
the Province of Manitoba, and has brought this action nominally 
against the registrar to obtain compensation out of the Assurance 
Fund for loss arising out of the mistake of the registrar at ( 'algary, 
who registered the plaintiff’s caveat against another parcel of land 
instead of against the lands described in the caveat.

The plaintiff sold a threshing outfit, consisting of an engine, 
separator, tank and other equipment, to one Frederick Meyer.
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The purchaser executed a mortgage upon his one-half
interest in the south-east quarter of section 20, township 31, 
range 2, west of the 5th meridian, in the Province of Alberta, for 
to secure the purchase price of $2,110, and also executed a chatted 
mortgage collateral to the real estate mortgage upon the goods 
sold to secure said sum.

The purchaser of the machinery was not registered owner of 
the lands in question, hut he and one Rapier had purchased to
gether the south half of said section under an assignment of an 
agreement for sale from one Pearson, who had purchased from 
the Hudson’s Ray Co.

At the time the sale of the threshing outfit was made Meyer 
told the plaintiff that he was the owner of a half interest in the 
half section, and he had the choice of which quarter he would take, 
and he had selected the south-east quarter, and the mortgage was 
therefore taken by the plaintiff upon this quarter section. If 
such right of division of interest existed, Meyer apparently did not 
exercise it, as his partner Rapier says there never was any division 
of interest between them (p. (it), line 19). The half section was 
sold for $2f> per acre, and Napier and Meyer i" d the proceeds 
equally. The transfer for tin* half section issued to the two men, 
Rapier and Meyer, from the Hudson’s Ray Co., and they jointly 
transferred to the purchasers from them. The mortgage given 
by Meyer is upon his half interest in the south-east
quarter of said section, and it is obvious that Rapier, who was 
innocent in the matter and who did not know of Meyer’s mortgage, 
was not liable to any action by the mortgagee Setter, and obtained 
no advantage through the absence of indorsement of the* plaintiff’s 
caveat upon the certificate. The plaintiffs action is therefore, 
in my opinion, improperly brought under see. 108 of the Act. The 
plaintiff is upon the facts entitled to his remedy and to compensa
tion from the Assurance Fund, if he brings an action for damages 
against the person chargeable with fraud, upon the ground that 
he is “a person deprived of any land in consequence of fraud.”

Section 105 provides that
After a certificate of title has been granted therefore any person de

prived of any land in consequence of fraud or by the registration of any other 
person as owner of such land, or in consequence of fraud, error, omission 
or misdescription in any certificate of title or in any memorandum thereon 
or upon the duplicate thereof, may . . . prosecute an action at law

40
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for the recovery of damages against (a) such person as a Jmlgv appoints 
where land has been inrliided in two or more grants from the Crown; and. 
(h) against the iierson upon whose applieation the erroneous abdication 
was made; and (r) against the |>erson who ae<|iiin-d title to the land in 
< I nest ion through sueli fraud, error, omission or misdescription.

The proviso to this section is applicable to class (6) only, 
namely, “fraud, or error occasioned by the omission, misrepre
sentation or misdescription in the application of such to lx1 
registered as owner.”

ALTA.
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Those who must make an application to Ik* registered as owner 
are, (1) those who apply pursuant to secs. 27-30 (Form E) to bring 
land under the Act, and (2) those who apply to In-come registered 
owners pursuant to secs. 74, 75, 70, 77, 78, 79, 80, 82 and 83 and 
83A, relating to transmission of title upon death, sale under 
execution or for taxes, registration in consequence of marriage of 
female owner, and transmission under assignment for benefit of 
creditors.

Those who acquire title without an application to Ik- registered 
as owner obviously are those who obtain a transfer or lease, as the 
case may Ik», from the registered owner, and to give the instrument 
to the registrar for registration, and if the instrument is in the 
form required by the Act and the duplicate certificate of title is 
produced the registrar registers the instrument without any 
application to be registered as owner.

It is quite clear that an action against class (6) would be barred 
upon a transfer of such land bond fide for value except in the case 
of fraud or error occasioned by any omission, misrepresentation 
or misdescription in the application of such person to be registered 
as owner of such land, and the proviso in sec. 105 makes the 
assurance directly accessible under sec. 108 where there is no fraud 
or error chargeable to the person who makes the application, as an 
action against such person is barred at the moment he transfers 
the land bond fide for value.

In the case under consideration Meyer obtained title by 
transfer from the Hudson’s Bay Co., who were registered owners. 
No application to be registered as otener was required. The right 
of action against him falls under (c), namely, “who acquired title 
to the land in question through such fraud, error, omission, or 
misdescription,” and the proviso in sec. 105 has no application. 
The registrar omitted to register the plaintiff’s caveat, and Meyer

0
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fraudulently took advantage of the omission, which enabled him 
to dispose of the land and obtain the purchase price and defeat 
tin* mortgage which he had executed against the land. Section 
105 therefore gives the plaintiff a statutory right of action against 
Meyer for damages.

Section 107 provides, "in any case in which damages are 
awarded in any action as aforesaid and the sheriff makes a return 
of nulla bona . . . the Provincial Treasurer shall pay the 
amount of such damages and costs . .

The plaintiff, as a condition precedent to the right of having 
his damages paid in this way, must prosecute an action against 
Meyer pursuant to sec. 105. This he has not yet done, lie has 
sued upon the covenant in the mortgage, and obtained judgment 
and execution and a return of nulla bona thereunder by the 
sheriff, but this cannot be construed as an action pursuant to 
sec. 105, as the remedy given therein is a statutory one and the 
statute must be strictly followed. In the result, then, I cannot 
agree with the interpretation of the secs. 105, 100 and 108 of the 
Act assigned to them by the ( liief Justice in the judgment appealed 
from.

The interpretation of the word "land'’ in sub-sec. (a) of sec. 2 
is quite wide enough to include any interest in land, and the 
opening words of sec. 105, “after a certificate of title has been 
granted therefor,” means after land has been brought under the 
Act. The same term is used in see. 41, where obviously it means 
“after land has been brought under the Act.” I concur, therefore, 
in the result of the judgment of Beck, .1.

TOMLINSON v. KIDD0.
Stinkiltill<irah Supreme Conrl. \eirlomls, I,a mont awl Elirooil, .1.1.

I»14
I. ,1 ciMi.Mknt I $ VII K -205)— IU:i.ii:f aiiainnt; hkiikahim;—I'kockih ick.

I )ll.AY.
Mere ilclny wIm it not intentional or wilful is not an answer to an 

application to set aside a judgment on the merits unless irreparable 
wrong will he done.

I IIoiisoa v. human, :t Terr. L.li. 100; Ite.gina Trailing Co. v. tloil- 
win, 7 W.L.R. 051, and I innll \. Ih-I'ans, 118021 A.C. 00, applied.|

AlM'KAL from the order of a District Court Judge dismiss
ing a motion to open up a default judgment.

The appeal was allowed.
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W. M. Hone, for appellant. SASK.
A. Frame, for respondent. ( •
Tim judgmvnt of the Court was delivered by 
I'jIAYOOD, .1. : In this matter the plaint ill's sued the defend

ants for a balance of $170.12 claimed to be due with respect to 
a ear of lumber sold by the plaintiffs to the defendants. No 
appearance to the action was entered, but on May 15, l!ll:l, the 
plaintiffs signed judgment in default of appearance for the 
amount of their claim and costs. The defendants or their 
solicitors on May 2b. first learned that judgment was signed. 
The solicitors for the defendants had some interviews or cor 
respondence with the solicitors for the plaintiffs with a view to 
opening up the judgment and allowing the defendants in to 
defend, and on June 12, 1913, the plaintiffs’ solicitors wrote 
the defendants’ solicitors stating that they could not allow the 
judgment to be opened up. No further steps were taken until 
September 19, last, when a notice of motion was served oil be
half of the defendants to set aside the judgment and to allow 
the defendants to defend on the following grounds, namely ( 1) 
that at the time of signing the judgment there was no proof of 
service of the writ of summons on the defendants ; (2) in the 
alternative, that the defendants had intended to defend the 
action, but appearance was omitted to be entered by their soli
citors through a liana fide mistake; (3) that the defendants have 
a good defence to the action on the merits. The defendants 
filed an aflidavit alleging that the car in question which they 
ordered was to be No. 1, whereas it was No. 2, and that the 
difference in price between No. 1 and No. 2 is the amount which 
the plaintiffs arc seeking to recover in the action. There does 
not appear to have been any satisfactory explanation of the 
delay in moving to open up the judgment, but counsel for the 
appellant on the argument stated that the delay was caused 
through the Judge at Saskatoon being busy and unable to at
tend to the matter before vacation, and that the application was 
made immediately after the vacation. At any rate, when the 
application was made the District Court Judge dismissed the 
application, and no reasons therefor appear in the appeal book. 
It was decided in Sandliaff v. Melzer, 4 W.L.K. IS, and Hanson

Tomlinson

KIwochI. J.
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SASK. v. Pearson, 3 Terr. L.R. 197, that mere delay is not an answer 
to an application to set aside a judgment on the merits un

Tomlinson
less irreparable wrong will be done. In licgina Trading Co.

K 11.110.
v. Codirin, 7 W.L.R., 651, Wetmorc,. C.J., quoted with ap
proval the dieta of Cotton, L.J., in Atwood v. Chichester, 3

El wood, J. Q.B.D. 722 at 725, as follows:—
I should have thought that if a defendant had lain by intentionally, 

she eould not he allowed to appear.

And in the ease of licgina Trading Co. v. Cod win, supra, 
the Chief Justice refused to set aside the judgment on the 
ground that the delay in the case had been practically wilful. 
Jn Yinalt v. DcVass, [1892] A.C. 90, at 96, which was a gar
nishee matter, the Court apparently up to the time of the hear
ing of the appeal were disposed to allow the garnishee to file an 
affidavit shewing what, if any, debts were due from him to the 
defendant, and apparently if that had been done the judgment 
against the garnishee would have been opened up.

While the delay in this ease is not altogether satisfactorily 
explained, yet it does not appear to be wilful, and 1 am of the 
opinion that as the defendants disclose a probable defence to the 
action, they should be allowed in to defend; but in view of the 
delay it should only be upon terms. It was conceded on the 
argument that the judgment was regularly entered. In my 
opinion the order appealed from and the judgment and subse
quent proceedings thereon should be set aside, and the defend
ants given leave to enter an appearance and tile a defence; 
such appearance to be entered on or before August 1 of this 
present year : the defence to be delivered on or before Sep
tember 16, next ; the defendants within one week after taxation 
to pay the plaintiffs’ costs of entering the default judgment 
and of issuing executions, if any, thereunder, and of any 
seizure thereunder, and of the application before the District 
Court Judge to set aside the judgment, and to pay into Court 
to the credit of this cause the amount of the plaintiffs’ claim, 
less the defendants’ costs of this appeal, which the defendants 
should have. In default of the defendants so paying said costs 
or paying said money into Court, the plaintiffs’ judgment to
etand' Appeal allowed
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RITCHIE ». SNIDER.
Albrrta Sii/h i nn 1'onrl. Shun t. >1. Srph min i 2. 1 !t14.

1. Soi.iciTOBH ( § 11 (—.45)— Soi.u itok'h mkx—u.n .m ih.mi:vr nv ms kx 
KKTIOXS—I’RIOKITV.

A solicitor's lien ii|>on a jiulgnicnt in his climit's favour rvcovvml 
by his exertions will take priority over a garnisl.ee order attaching 
tIn* judgment debt.

|Italian- v. ilarrohl, 14 Q.It.l). 343, applied.j

Motion to declare a solicitor’s lien.
Order granted sustaining the lien.
Hates, for the solicitor.
C. F. Adams, for the defendant.
Stuart, J.:—Ritchie sued Snider, who was Ritchie’s land

lord, and also the defendants, Stable & Graham, for damages 
for wrongful seizure. Her action was dismissed as against 
Snider who on the contrary obtained judgment against Ritchie 
for rent unpaid. Ritchie, however, got judgment for damages 
against Stable & Graham for $7.1 and costs. Snider then issued a 
garnishee summons attaching the judgment debt of $75 to which 
Ritchie was entitled under her judgment and Stable and 
Graham paid the debt into Court.

Mr. McDonald, Ritchie's solicitor, now applies to have a 
declaration made that he is entitled to a lien on the sum of $75 
for the solicitor and client costs due him by Ritchie and which 
of course were not recovered from Stable and Graham. Snider 
contends that inasmuch as no charging order has been made 
prior to the service of the garnishee summons therefore the 
attachment has priority over the solicitor’s lien.

The case of Falloir v. dorr old, 54 L.J.tj.B. 76. 14 Q.H.I). 
543, seems to be a clear decision in favour of the solicitor. In 
that case the application for the charging order was not made 
until after the service of the garnishee summons yet the solici
tor’s claim was given priority. It is true that our Legal Pro
fession Act does not contain the provisions of the Solicitor’s Act 
in England regarding charging orders, but 1 think this is im
material because apart from statute the solicitor clearly has a 
lien upon a judgment recovered by his exertions. See 26 Hals, 
p. 821. And 1 think it clear from the words of Lindley, J., in 
Dallow v. (iarrold, supra, at 547, that the priority in no way,

185
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ALTA. depends upon the statute. There are also eases cited in Hals-
8.0. bury at page 825 of the volume referred to viz. : Shippcy v.

Ritchie
drey, 49 L.J.G.P. 524; Birchall v. Pugin, 44 L.J.O.P. 278. and

Sniiikh.
some others, which although not being so exactly in point as 
Dalloiv v. darrold, lead to the same general conclusion.

Stuart. .1. 1 think, however, that inasmuch as Ritchie would have a 
right to have the solicitor and client’s bill taxed and as the de
fendant Snider is certainly entitled under the garnishee sum
mons to any balance that may remain of the fund after satis
faction of the solicitor’s lien the solicitor should submit his bill 
for taxation upon notice to Snider’s solicitors who should be at 
liberty to attend thereon and to object to the amounts set forth 
therein. With this proviso, I think the solicitor is entitled to 
his order.

The costs of the application should not, I think, in the cir
cumstances be considered, because I think Snider was justified 
in appearing and at least partially opposing the application, 
that is, so far as the uncertain amount of the bill was concerned, 
and he was entitled in the circumstances, as I have held, to ask 
that it be taxed.

Order accordingly.

N.S. PHILLIPS v. HATT.

S.O. Nova Scotia Supreme Court, Graham, E.J. November 18, 1914.
Contracts (§ II A—125)—Construction—Tkleoram following quotation 

incomplete—Right to reject.
A contract is not made out by :i telegran from the buyer following a 

quotation for a cargo of all chestnut coal, that he “must have 75 tons 
grate coal for foundry, balance nut, cargo not over 200 tons, price for 
nut satisfactory”; the buyer must be taken to have desired a quota
tion for the foundry coal then first mentioned, and was justified in 
refusing the entire shipment consigned to him without further order.

Statement Trial of action to recover the price of a cargo of coal.
Action dismissed.
Hall, K.C., for plaintiff.
Patou, K.C., for defendant.

Gralmni, K.J. Graham, E.J.: This is an action upon an alleged contract 
consisting of correspondence to recover the price of a cargo of 
coal shipped at Eliza!>t n, New Jersey, for Liverpool, X.S.,
by the schooner “Géorgie Pearl.” These are the letters and tele-

^
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Letter. N. S
Liverpool, N.S.. Oct. 2, 1913. S. C.Messrs. Parrish, Phillips <fc Company.

No. 1 Broadway, New York. 
Gentlemen:

1*11111 ll’S

I want a small cargo of coal under two hundred tons. If you van get 
a vessel please let me know, and oblige.

Yours faithfully,
(Signed) F. \Y IIatt.

Day Telegram.
October 6, 1913.

W. Halt,
Liverpool, Nova Scotia.

Will ship cargo all chestnut six seventy coal and freight.
(Signed) Parhisii, Phillips & Co.

Liverpool, N.S., 10-6-13.
Parrish, Phillips & Co.,

New York.
Must have seventy-five tons grate coal for foundry balance nut cargo 

not over two hundred tons price for nut satisfactory.
(Signed) F. W. IIatt.

Letter.
October 7th, 1913.

Mr. F. W. IIatt,
Liverpool, Nova Scotia.

Dear Sir:
In accordance with your telegram, we have closed schr. “Géorgie Pearl” 

to bring you a cargo of coal as follows:
75 tons broken, 
Balance chestnut.

This vessel is ready and will proceed to coal at once. Kindly advise if 
we "shall insure cargo for your account.

Yours truly,
Parrish Phillips & Co.
(Signed) Per J. W. Livingston.

The letter of October 7, 1913, although duly posted at New 
York, never in fact reached the defendant. That fact, however, 
is not, I think, material in the consideration of the point on which 
1 propose to dispose of the action. On October 10 an invoice 
was sent to the defendant at Liverpool, and was received by him 
there on October 15 about 1.30 p.m. There was no covering letter. 
But the invoice disclosed that no insurance had been effected 
by the plaintiffs. The prices were as follows: “84 tons Lehigh 
broken, at 84.95, f.o.b., 8415.80; 128 tons Lehigh chestnut, at 
85.55, f.o.b., 8710.40.” This was the first communication actually 
received by the defendant informing him of the charter, loading, 
or vessel’s name.
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Iv'

If:

_ ' • Meanwhile the vessel had been chartered October 7 or 8, and
s. c. eoinnieneed loading the 8th. She finished at 8 o’clock of the 9th, 

l’un i ivs an,l sailed at 11 o'clock. On the 13th she got into a storm which 
^ v. carried away her sails, and the crew were taken off on the 14th.
___. A salvage crew took the schooner into Edgartown, Mass. This

0rehem’B,J‘ resulted in a libel for salvage in the Court, and eventually $1,400 
was paid for that service, besides $182.70 for costs. When the 
claim was afterwards adjusted, the claim against the cargo was 
adjusted for general average at $400 and special charges $300.43.

However, the schooner arrived with the cargo at Liverpool 
some time after November 20, her owner having been obliged in 
respect to tin* coal to put up security in Boston, in view of the 
salvage claim, before she could sail. The coal was offered to the 
defendant at Liverpool on the condition that he would sign an 
average bond, but he refused to take it, and it was sold at auction 
in respect to the charges against it.

Meanwhile, when the defendant found out from the arrival of 
the invoice the circumstances of the shipment, he proceeded to 
effect insurance—I suppose for whom it might concern (I mean 
that I think he did not prejudice himself by that step)—but news 
of the disaster having been published in the newspapers and he 
having learned of its occurrence, no insurance could be procured. 
On October 18 the defendant telephoned repudiating any re
sponsibility.

There are three separate matters urged in defence to this 
action: 1st, that the correspondence did not constitute a completed 
contract; 2nd. that the defendant was not obliged to take the 
cargo, the amount mentioned being “under 200 tons," and the 
cargo amounting to 212 tons; 3rd, then there is a counterclaim 
for damages alleging that the plaintiffs did not inform him of the 
transaction, and particularly of the name of the vessel, in due 
time, and he was not able to effect insurance. It will only be 
necessary for me to consider the first point in the view I take of the 
case.

I think that the correspondence does not constitute a contract. 
The defendant clearly asked for a price, and in respect to the price 
of the 84 tons of broken coal for the foundry no price had been 
given or agreed upon, and this left the contract for all the coal 
not completed. Neither had they informed him of the rate for
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freight until the hill of lading arrived with th<* invoice. So that, 
in respect to this matter, there was not, as alleged in the statement 
of claim, “an agreed price of $4.95 per ton" for the broken coal.

Apparently the plaintiffs sought to remedy this matter by 
putting another claim in the statement of claim and giving evi
dence as to the market price in New York of coal at that time. 
He offered in evidence some circulars of the Deleware, Lakawanna 
and Western Coal Co. for Scranton coal delivered at Hoboken, 
X.J., and the Philadelphia and Heading Coal and Iron Co.

Mr. Mellrov says in his evidence:
(). What have you to say as to the prices charged Captain Hatt, as set 

forth in the invoice K. '22? They were the regular prices of coal at that 
time of year? A. They were tin* net circular prices.—Q. (Handing papers)
I shew you a series of prices from different railroads at or about that time, 
and ask you if your price to Captain llatt for this cargo was based upon the 
prices current at that time as shewn by those lists? A. Yes, sir.

In the first place, although 1 may Ik* mistaken, some kind of 
chestnut coal appears on those circulars at $5.50, and in this 
invoice the charge is $5.55. And for some kind of broken coal 
there are two prices, but the lowest is $5, and in this invoice it is 
$4.95. But I think, in any event, this correspondence cannot Ik- 

supplemented in that way and a price charged by reference to any 
market price. The plaintiffs could not ship coal to the defendant 
and rely upon the act to complete the contract in the circum
stances of this case. They shipped the coal without having a 
price fixed.

In my opinion the action should be dismissed with costs.

CARTWRIGHT v. CITY OF TORONTO.
Supreme Court of Cumula. Danes, ldington, Duff, Anglin ami U rôdeur, .1,1. 

19, 1911
1. Taxes (§ III F 149)—Salk— Deed—Curative Act.

Failure of :i municipal council to give notice before an adjourned tax 
sale under the Ontario Assessment Act. R.S.O. 1K97. eh. 224, sec. 1S4, 
that the municipality intended to purchase the land for the arrears if 
no better bid were received, is cured by the statutes 3 Edw. VI1. (Ont.) 
eh. SO. see. S. and <i Edw. VII. (Ont.) eh. 99, sec. N. and on the expira
tion of the time fixed for redemption after sale to the municipality as 
the highest bidder at the adjourned sale, all rights of the former owner 
are barred in its favour.

[City of Tomato v. Russell. [190N] A.C. 49d, applied; Cartwright v. 
Toronto, 13 D.L.R. (MM. 29 0.1. R. 73, affirmed. 1

2. Discovery and inspection (§ IV—20)—By deposition—Admissibility—
By whom introduced—After deponent’s death.

Where the original plaintiff to an action was examined before trial 
by the defendant for discovery, the plaintiff’s executors continuing the

N. S.

S.C.
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action on his death cannot give such depositions in evidence on their
behalf unless the defendant has first used them.

[Cartwright v. Toronto, 13 D.L.R. 604, 29 O.L.R. 73, affirmed.]

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario, Cartwright v. Toronto. Id D.L.R. 004, 
29 O.L.R. 73, affirming the judgment at the trial in favour of the 
defendant.

The original plaintiff, Sir Richard Cartwright, brought action 
to have a sale of his land for unpaid taxes set aside as irregular for 
want of notice by the defendant's council of the city’s intention 
to purchase and for other irregularities, or, if the sale was held 
valid, for a declaration that the defendant only held the land in 
trust for the plaintiff as security for the unpaid taxes. The de
fendant examined the plaintiff on discovery and at the trial, the 
plaintiff being dead and the action having been revived by his 
executors, the latter sought to use the deposition on the examina
tion on discovery, but the trial Judge refused to receive it.

Judgment was given for the defendant at the trial and affirmed 
by an appeal to the Appellate Division, which also held that the 
deposition was properly rejected.

The appeal was dismissed.
George Hell, K.C., for the appellants.
Georg, K.C., and Colquhoun, for the respondent.
Davies, J.: I concur in the proposed judgment to dismiss 

this appeal. 1 think we arc bound by the decision of the Judicial 
Committee of the Privy Council in the case of City of Toronto v. 
Russell, [1908] A.C. 493, and that, in the face of that decision, 
it is not open to us to limit the curative effect of the remedial 
statute of 3 Edw. VII. eh. 80, sec. 8, amended by 0 Edw. VII. 
ch. 99, see. 8. On the question raised as to the admissibility in 
evidence of Sir Richard Cartwright’s depositions on discovery, 
we were all of the opinion on the argument that those depositions 
were properly excluded by the trial Judge.

Idington, J.: It may have been fairly arguable before the 
decision in the case of City of Toronto v. Russell, [19081 A.C. 493, 
that the omission to give the notice required by the Assessment 
Act, R.S.O. 1897, ch. 224, sec. 184 (3), to be given by the muni
cipality of its intention to purchase the land in question for the 
taxes in arrear did not fall within any of the many curative
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provisions of the validating Act, 3 Edw. VI1. oh. NO, in question 
herein.

It might well have been argued with much force that the 
words “a failure1 or omission on the part of an official of the said 
city” was meant only to cover failure to give some routine notice 
or omission of such like duty prescribed by the statute to be ob
served by any of the city’s officials and could not be extended so 
far as to cover an unusual step such as required in consequence of 
a determination which the council was enabled to take in the way 
of buying land offered for sale for taxes, but subject to the condi
tion precedent to the power becoming operative of giving the 
special notice which the Act imposes.

The Judicial Committee of the Privy Council has, however, 
in said decision, put a construction upon that Act which, not
withstanding other facts and circumstances also relied upon in 
the decision, seems to me to preclude our giving effect to any such 
argument as suggested.

Their Lordships seem to have rested the judgment not only 
upon the peculiar facts and circumstances absent in this case, 
but also upon their construction of the statute. And a later 
amendment to same curative provision seems to render any 
attempt to distinguish this case still more difficult. The judg
ments in the Courts below render it quite needless to say any 
more. The point I have referred to is the only one which was not 
disposed of on the argument before us.

The appeal must be dismissed with costs.

Duff, J.:—The appellant seeks to shew that the late Sir 
Richard Cartwright entered into an agreement with Mr. Riggar, 
then City Solicitor of Toronto, and for the purpose of proving 
this he offers in evidence certain statements in the examination of 
Sir Richard Cartwright for discovery. The principle upon which 
he relics is this: Where a witness has given evidence in the course 
of litigation, such evidence may be used in other litigation relating 
to the same subject matter between same parties if the witness 
have, in the meantime, died, provided the party against whom 
it is offered has had an opportunity of cross-examining the witness.

I think the rule has no application. The examination for 
discovery is in the nature of a cross-examination; but the rule 
relating to the admission of evidence given on such examination
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entitles the cross-examiner to proceed with the absolute assurance 
that no part of the examination ean lie used against him, unless 
he on his part seeks to make use of it for his own purposes. It is 
not a cross-examination with a view of testing and setting in a 
proper light the whole of the evidence of the party examined. 
It is an examination alio intuitu. I think it is not a eross-exatnina
tion such as contemplated by the rule sought to be invoked.

On the merits of the ease I think all the contentions advanced 
on liehalf of the appellant are disposed of by the decision of the 
Privy Council in City of Toronto v. Russell, (1908| A.( '. 493. I see 
no reason to doubt that the passages of the judgment at p. f>01 
form a part of the ratio decidendi. The effect of these passages, 
in my judgment, is to explode the notion which appears to have 
lieen founded on some decisions of this Court, that statutes of this 
character are subject to some special canon of construction based, 
apparently, upon the presumption that all such statutes are 
prinid facie monstrous. The effect of the judgment of the Judicial 
Committ<*e is that particular provisions in such statutes must In- 
const rued according to the usual rule, that is to say, with reason
able regard to the manifest object of them as disclosed by the 
enactment as a whole.

Angiin, j. Anglin, J.: -On the questions raised as to the admissibility 
in evidence on behalf of the executors (now plaintiffs) of the de
positions on discovery of the original plaintiff, the late Sir Richard 
Cartwright, and as to the obligation of the municipality to account 
to their former owners for any surplus proceeds realized on the re
sale of lands bought by it at tax sales, it was made sufficiently 
clear during the argument that tin- Court is of opinion that the 
position taken on behalf of the appellants is not tenable.

The purposes for, and the conditions under which, evidence 
is taken on discovery make it impossible that such evidence should 
be admissible on behalf of the party giving it except as provided 
by Consol, rule 401. Such evidence is not within the proposition 
enunciated in Taylor on Evidence (ffth cd.), para. 404, relied on 
by counsel for the appellants. It is also clearly distinguishable 
from evidence taken tie bene ease.

The statute under which the municipality is authorized to buy 
in at tax sales (R.8.O. [1897| eh. 224, sec. 184 (3) ), empowers it 
to become a purchaser without any restriction upon its rights of
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ownership, except the obligation to sell within three (now seven) 
years. The effect of the purchase is to extinguish the personal 
obligation of the former owner for the arrears of taxes. If the 
municipality sells for less than the amount of taxes, it has no right 
to recover the deficiency; if it sells for more, the surplus belongs 
to it and it is under no obligation to account for it.

The only objection taken to the proceedings by which the 
municipality became purchaser that calls for consideration is the 
failure of the municipality or its officers to give to the owner the 
personal notice of the intention of the municipal council to pur
chase at the tax sale, which the Judicial Committee, concurring 
in the views expressed in the Ontario Courts, held, in the Hassell 
case, 11008] A.C. 493, at 501, is required by sub-sec. 3 of sec. 184 
of the Assessment Act, eh. 224. 1LS.O. 1897. In that case the 
same sale for taxes which is here attacked was dealt with, but in 
respect of another property. It is true that upon the special 
facts of that case their Lordships were of the opinion that the 
plaintiff had waived the notice of intention to buy, but they rest 
their judgment disposing adversely of his objection that such 
notice had not been given to him equally on the provisions of the 
curative Act, 3 Edw. VII. eh. 8(1. on which the respondent relies. 
Their Lordships’ view of the effect of the statute, which they assign 
as a ground of their decision, cannot be treated as obiter dictum: 
A nr South Wales Taxation Commissioners v. Palmer, |1907| A.C. 
179, at 184 ; Membern v. Créât Western Railway Co., 14 App. Cas. 
179, at 187. I agree with the learned Judges of the Appellate 
Division of the Supreme Court of Ontario that the decision in the 
Russell ease, [19081 A.C. 493, is conclusive on this point against 
the appellants. The statute, 3 Edw. NIL eh. 81», sec. 8, was so 
amended by (> Edw. NIL eh. 99, sec. 8, that it extends to failure 
or omission by the city itself or the council to comply with the 
requirements of the assessment Acts, as well as failure or omission 
to do so by any official of the city. As amended, this legislation, 
given the effect required by the decision in the Russell case, [ 1908] 
A.C. 493, clearly covers the failure to give notice of which the 
appellants seek to take advantage, whether the default is userili
able to the municipality, its council or its officials.

Brodeur, J.:—This is an action to impeach a tax sale made by 
the City of Toronto on April If), 1901, and for a declaration that
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the respondent, the City of Toronto, was holding the lands sold 
in trust for the owner. The action was instituted in 1909 and was 
dismissed by tin1 Supreme Court of Ontario in 1913. That judg
ment was confirmed by the Appellate Division of the Supreme 
( ourt.

Three questions have been submitted to us. The first question 
is this: ( 'an the evidence on discovery given by one of the parties 
be used in this ease when the party dies? As a general rule a 
witness giving oral testimony under oath in a judicial proceeding 
in which the adverse litigant could cross-examine his evidence may 
lie used in any subsequent suit between the same parties if the 
witness himself is incapable of being called: Taylor on Evidence 
(9th ed.), para. 404.

By the Rules of Court in the Province of Ontario a party to an 
action may be examined on discovery, but his evidence can be 
used only at the request of the opposite party: Rules 431-490 and 
401.

Those rues are statutory and must be restricted to the pro
visions of the statute. The opposite party, according to those 
rules, is the only one* who can use that evidence on discovery and 
at the request of the representative of the party put in evidence 
the examination on discovery given by that party cannot be 
received.

The second question is as to the effect of the remedial statute, 
passed by 3 Edw. VII. eh. 80. see. 8, which validated the tax sale> 
made during certain periods of time mentioned in the said Act 
and which periods of time included tin* tax sale in question in 
this sale.

The bearing of that statute was considered in the case of Citi/ 
of Toronto v. Russell, [1908] A.C. 493, and it was decided by the 
Privy Council that those tax sales were validated and could not be 
impeached for the reason which is now contended by the appellant. 
Besides, by a statute passed in 1900, 0 Edw. VII. ch. 99, sec. 8, 
the above legislation of 3 Edw. VII. ch. 80 was extended in order 
to make still more certain the validity of those tax sales.

As to the claim of the appellants that those tax sales are subject 
to redemption or that the city becomes purchaser in trust for tin- 
former owner, I do not see that the statute may be construed to 
cover such a contention. The City of Toronto had been author-
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ized to purchase the lands at those tax sales. A right of redemp- CAN. 
tion exists for a certain period of time, but after that period of time s. < . 
the city becomes the absolute owner of the property and does not < umvRH.ur 
hold it subject to any trust. '\

The appeal should be dismissed with costs. t/hiÙxto.
Apiunl dismimd.

(ivorye Bell, for the appellants.
William Johnston, for the respondent.

IRONSIDES v. VANCOUVER MACHINERY DEPOT. B. C
British Columbia Court of Appeal, Macdonald, Irriny, (lallihrr and

Mcmilips, JJ.A. Xon mUr 3, 1M4. ( ’ A
1. Salk i § I D—20) Acckita.nck; kktkntiox Dilatory comvlaixt op

SHORTAHB AM) VXPITXKKS.
Lapse of time before making complaint of alleged shortage of or un

fitness of goods sold and delivered and the mixing of the goods with 
other similar goods by the buyer are elements to be considered ns 
adversely affecting the credit to be given the evidence adduced for 
the buyer to sustain a defence based on such complaint.

Appeal by the defendant from the judgment of Gregory, .1., statement 
in an action for the price of railway construction dump cars and 
equipment, the defence being shortage and unfitness.

The appeal was dismissed.
Burns, for appellant, defendant.
I). (i. Maedonell, for respondent, plaintiff.
Macdonald, C.J.A.:- The plaintiffs contracted to sell to the Mudonaid. 

defendants a number of dump cars, scrapers and other contractor’s 
plant, and the only question involved in this appeal is as to how 
many of such articles were delivered and accepted. They were 
second-hand goods, some in fair condition, and others in very 
bad state of repair, but the defendants had looked them over 
before entering into the contract. A verbal agreement was 
confirmed by letters, the result being a contract for the sale of all 
the dump cars, scrapers, car frames and wheels at specified prices.
For “cars " ” defendants were to pay $28, for wheel
scrapers $28, and for car frames and wheels 815. There was 
some dispute as to the place where defendants were to inspect 
them for the purpose of determining whether they fulfilled the 
conditions of the contract or not—plaintiffs say at Cloverdale, 
the place of shipment, defendants say at Vancouver. They were 
loaded at Cloverdale by the men " by the defendants.

4247
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Two of (hose men kept tally for the plaint ill’s, and t hoirs is the 
only available direct evidence of quantities.

The goods were brought to defendants’ shops, and without 
being checked over for acceptance by the defendants as they 
admit, were repaired and many of them sold and others dealt 
with in such a manner as to have made it impossible at the time 
of the trial to ascertain whether or not they would conform to the 
description contained in the contract.

The learned .Judge found that Hi wheel scrapers, 12d complete 
cars, and 2f> frames and wheels had been delivered. The defend
ants endeavoured to prove that a large number of ears were not 
complete, or were in such a dilapidated condition that they wen- 
wort hlcss. They did not deny that the number of cars, scrapers, 
frames and wheels sworn to by plaintiffs’ witnesses, who kept the 
tally, were delivered, but denied that all the cars fell within the 
description above set forth of “cars complete,” but they give no 
satisfactory evidence of the number so incomplete, and hence the 
difficulty mentioned by the learned Judge and experienced as 
well by myself of arriving at an entirely satisfactory conclusion. 
If defendants did not make an inspection of the articles when 
they received them it was their own fault, and this is so, whether 
the inspection was to be made at Cloverdale, as the plaintiffs say. 
or at Vancouver, as tlie defendants say.

There is nothing to he done, then, but to accept with such 
modifications as appear to be just, having regard to the other 
evidence in the case, the testimony of the only persons who have 
made a list of the goods, and classified them in such a way as t<> 
enable the (’ourt to reach a conclusion with respect to the number 
answering the descriptions in the contract.

The learned Judge has done this and I cannot say that lie ha 
not come to the right conclusion.

The appeal, therefore, should be dismissed.
Ihvino, J. A., dissented.
(lALUHKit, J.A., concurred.
Mc Phillips, J.A. : This appeal is that of the defendant 

from the judgment of the Honourable Mr. etiregory. Ti 
action is one for goods sold and delivered, the goods being cai 
and equipment used by railway contractors in railway constna 
tion. The cars and equipment generally had been in use sonic

2
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lime, and no doubt to it considerable extent the value thereof had 
I it‘vit exhausted yvt still serviceable. The dt'fvndants vxamim-d 
the goods before purchase at ('loverdale, ICC., and delivery was 
taken at Cloverdale, servants of the company loading the goods 
upon railway ears at the point of delivery, and taking note of the 
number of ears, scrapers, etc., loaded.

The learned trial Judge held that the goods under the terms 
of the contract which was a verbal contract, later referred to in 
letters which passed between the parties called for delivery at 
Cloverdale. The total claim of the plaint ill's was in amount 
<1,201.72, after giving credit to the defendants for #l,l2f> paid 
on account. The items of the account disputed had relation to 
the number of cars and scrapers delivered or which had to be paid 
for under the contract, the plaintiffs alleging that IIS cars and 
17 scrapers were duly delivered complying with the terms of the 
contract, whilst the defendants claimed that but 51 ears and 38 
scrapers were received which were in true compliance with the 
contract. In effect, the defendants' contention was that they did 
not check over the cars and scrapers at the point of delivery, 
although they paid men to load same and took delivery at ('lover- 
dale, and further, paid tin* men employed upon the basis of then- 
being the number of cars and scrapers claimed by the plaintiffs 
put aboard the cars.

Without entering into details with regard to the evidence, 
it is clear, in my opinion, that the contract was made for delivery 
at Cloverdale, ICC., and there the defendants took delivery, and 
also at that point advised themselves of the number of ears and 
scrapers delivered, and it was only after a long lapse of time—a 
year or more that the defendants would appear to have advanced 
the contention put forward at the trial, that was that they were 
not e to pay for the number of ears and scrapers claimed
to be delivered by the plaintiffs, but the number should be reduced 
to the number above stated. The learned trial Judge would 
appear to have carefully gone into the facts, and in the result 
reduced the plaintiff’s claim somewhat, and gave judgment for 
the sum of S3,703.72. In my opinion, upon the evidence as 
adduced at the trial it would have been quite justifiable to have 
given judgment for the total amount claimed, but, as there has 
been no cross-appeal or fault found with the amount allowed upon 
the part of tin- plaintiffs, it is not a matter calling for attention 
at the hands of this Court.
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It is evident, when all the surrounding facts are looked at. that 
the plaintiffs were in possession of and the owners of railway 
eonstruction plant which the cjefendants were anxious to acquire, 
and inspection was made of the plant which was for sale, and the 
defendants bought it, and it would be arriving at a conclusion 
that both the plaintiffs and the defendants proceeded in a most 
unbusinesslike way, if it was to be held that the transaction was 
really not complete at (’loverdale.

Without alluding to all the facts which might be alluded to, 
one fact alone stands out prominently, ami that is this: all tin- 
plant of which the defendants took delivery was shipped by them 
to Vancouver and freight paid by them. If so much of the plant 
so accepted was worthless, this course would appear to be a most 
unbusinesslike proceeding.

There can Ik- no question, upon the facts of the present ease, 
that the property in the goods was at (’loverdale transferred 
from the plaintiffs to the defendants: see Tarlitiy v. Hatter < 1827), 
0 K. & ('. 360, 365, 30 It.It. 355, and Sale of (loods Act, see. 26, 
r. 1. The Sale of ( loods Act (eh. 203. It.S.B.t '. 1011 ) being looked 
at, especially sec. 50, and the evidence in this case considered, it is, 
in my opinion, impossible for the defendants to contend that the 
sale was not complete at (’loverdale. Further, the lapse of time 
and the mixing of the goods with other goods, and the contention 
at such a late date that instead of 148 cars being received but 51 
were received, and that instead of 47 scrapers being received but 
38 were received, and this in the face of a complete statement 
(upon the basis of which the defendants paid the men who loaded 
the cars) proving the plaintiffs' ease*, renders it impossible, in my 
opinion, for the defendants to successfully contend that there 
was not complete acceptance of the cars and scrapers, the contract 
price for which is sued for, and which, in my opinion, is properly 

by the defendants to the plaintiffs.
Vnquestionably this is a case where the maxim caveat èmptar 

applies (see sec. 22. Sale of ( loods Act). The defendants were 
thoroughly conversant with the goods purchased, and it is not 
open to the defendants, in my opinion, to now set up the unfitness 
of the cars and scrapers for which payment is refused, and that 
was really the defence which was advanced and pressed at the 
trial.

It follows that in my opinion the appeal should be dismissed.
Appeal dixmixxed.
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SAMWELL v. KINDT.
Manitoba King’* Hi ndi, Curran, J. May 5, 1914.

1. Architect» ($ I—5 )—Hi ci ht» and liabimtieh Bcildinu contract—
SVBSTITVTIXti CONCRETE FOR RVItltLE WALL—AltSFNCF. OF RF.SCLTINO

The substitution by the architect’» direction of a concrete for a 
rubble wall called for in the specifications of a building contract will 
not be allowed as a ground of diminution to or set-off against the archi
tect's remuneration where no resulting damage to the building owner 
is shewn, and the evidence proves that the building was not of less value 
on that account nor was the owner put to any increased cost by the 
change.

MAN

K. B.

Trial of action for services as an architect in connection statement 
with the erection of an apartment block for the defendants in the 
summer of 1913, and for additional services over and above those 
to be rendered in his capacity of architect and in the nature of a 
contractor’s services on a percentage basis, also in connection 
with the same block, and in the alternative for damages for breach 
of contract .

Judgment was given for the plaintiff.
./. //. Leech, for the plaintiff.
/’’. M. liurbidye, for the defendants.
(’urban, J. (after reviewing the facts): -Upon the whole. 1 am cumn.j. 

forced to the conclusion that, whatever the plaintiff's intentions 
were as to extra charges, he did not clearly communicate them 
to the defendants and secure their concurrence, and while 1 am 
quite satisfied that, in the absence of agreement to the contrary, 
lie did in fact do work and render services to the defendants for 
which he could properly charge and for which the defendants 
ought to be held liable, yet he did not so arrange matters in this 
particular transaction as to entitle him, as a matter of law, to 
make any extra charge. 1 am of opinion upon the evidence that 
he cannot recover for such extra services.

It is, perhaps, a hardship on the plaintiff, but he has no one 
but himself to blame. If I could, notwithstanding my view of the 
evidence, award him some further compensation, I would do so, 
because I think he has earned it, and a charge of 5(,. amounting 
to $900, would, in my opinion, have been a fair and proper allow
ance in this respect. As it is, 1 must govern myself by my findings 
of fact, and these arc against the plaintiff on the question of extra 
remuneration.

I further hold that the defendants have failed to establish any
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MAN. liability in damages against the plaintiff under their counterclaim.
K. B. 1 think the plaintiff has fairly and substantially performed his

Samwku agreement, and that the work done can he said to he a substantial

Km.r.
compliance with this agreement. Any deviations made were. 1 
think, justified, not only on the ground of the saving of expense to
the defendants, hut by the circumstances and necessities of the 
ease. In the matter of the brick, it resulted in the defendants 
getting a better quality of brick than the specifications called for, 
without any additional cost to them. The substitution of the 
concrete for the rubble wall, if not an actual benefit, yet was not a 
detriment, and in the face of the evidence of the witness Fingland, 
who says it was as good a wall, that of Matthews, who says it was 
a stronger wall, as well as a cheaper wall, giving additional space 
in the basement. that of Frederick Hines, who says it was a stronger 
wall, and that of Rodgers, the city building inspector, who says 
the wall is a better wall than that called for in the specifications, 
it would be unjust to punish the plaintiff for exercising his judg
ment as an architect in making the change in this respect, especially 
as no resulting damage or injury has been proved by reason of the 
change.

The bridging of the joists cannot now be altered, as the work 
is covered up. I cannot say that the1 building is of less value on 
this account or that the defendants have been injured. The 
defects in pointing of the brick work are trifling, and can be 
remedied by looking to the men who did the work. If the de
fendants had not dismissed the plaintiff when they did, I have no 
doubt that the plaintiff could and would, before finally passing the 
work, have seen to it that these matters were put right before 
making final payments to those who did the work.

As to the heating plant, it would seem that if the pipes were 
covered as suggested by the expert Roberts this part of the work 
would be substantially satisfactory. At any rate, the heating 
was not fully installed when the plaintiff was dismissed. There 
is a contract in writing for the doing of this work, and the con
tractor is bound under his contract to adhere to the plans and 
specifications. He admits that it is part of his contract to cover 
these pipes, and that he is bound to do so, and remedy any other 
defects in the work to make it conform to the plans and specifica
tions. This matter has now been placed beyond the control of
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the plaintiff because of his dismissal, and the defendants must, 1 MAN- 
think, accept the responsibility. K p

I dismiss the counterclaim, and give judgment in the plaintiff's S4~u 
favour for SI,000 and costs.

I understood during the trial that a sum of 8390 had been paid KlVI>T 
the plaintiff on account, although not credited in the statement Curren-Ti 
of claim. If this is the fact, the judgment will be reduced by that 
amount.

The plaintiff will be entitled to his costs of any examinations 
for discovery of the defendants.

./ udgment for• plaintiff.

REX v. WATCHMAN. SASK.
Nankatchr trail Supreme Court, Khrooil, ./. Iheembcr 28. MH4. ------

1. Theft (6 I—5)—Kkvkivinc stolen ckmids Alleuinu tiik im:ri.
A magistrate’s conviction under O. Code sec. :«»'.» should show 

not only that the accused received the goods knowing them to 
have been stolen but should contain an allegation as to the goods 
having theretofore been stolen, it being possible that prior to the 
goods reaching the accused they may have lost the character of stolen 
goods and yet be known to him to have been stolen.

\l{. v. Schmidt, ,'tf> L.J.M.C. 04, referred to.]
2. Certiorari (§11-28)- Retvhn ok amended conviction Depositions.

If the magistrate returns to a certiorari an amended conviction by 
which the substance of that first drawn is changed, the Court may 
decline to accept the amended conviction in the absence of the deposi-

[It. v. Barker, 1 East 188, referred to.]

Motion for a writ of habeas corpus. statement

IV. //. McEwen, for prisoner.
II. E. Sampson, for the Crown and the Department of the 

Attorney-General.
J. F. Urgant, for Canadian Pacific Railway Company.
Elwood, J. :—This is an application for a writ of habeas corpus ki»,*«i. j. 

and for a writ of certiorari in aid thereof. The prisoner was, on 
the 3rd day of December, 1914, tried before William Trant, police 
magistrate, under an information charging the prisoner that he 
did, on the 27th day of November, 1914. at Regina, in the pro
vince of Saskatchewan, unlawfully have in his possession thirty- 
three grain doors of the value of over ten dollars, the property 
of the Canadian Pacific Railway Company, he, the said Watch
man, then knowing the same to have been stolen, and on the 
same day was convicted by the said magistrate. The minute 
of conviction is as follows:—
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" I do convict the within-named accused of the offence 
charged and do order that he he imprisoned with hard labour 
for the term of three months. I do further order that he pay 
to the Canadian Pacific Railway Company the sum of .$33 
for damages, to he paid forthwith; in default of payment 
forthwith to lie imprisoned for a further term of one month.” 

The formal conviction was on the same day made out in the 
terms of the above minute of conviction, and a warrant issued, 
which warrant omitted from it any reference to payment of the 
$33 or imprisonment in default thereof, and commanded the 
imprisonment for the three months above-mentioned. The objec
tions which were urged before me were the following:

1. The conviction and complaint herein, the police magis
trate's minute of adjudication, the conviction and the warrant 
of commitment herein state no offence known to the law.

2. The police magistrate had no jurisdiction to order the 
accused to pay the sum of $33 or any sum to the Canadian Pacific 
Railway Company as damages or at all.

4. The police magistrate had no jurisdiction to order that, 
in default of payment by the accused of the sum of $33 to the 
Canadian Pacific Railway Company as damages, the accused 
should be imprisoned for a further term of one month.

On the return of the motion before me, two amended con
victions were filed, one convicting the accused for that he, on 
the 27th day of November, 1014, at Regina, in the said province, 
did receive and have thirty-three grain doors of the value of 
over $10. the property of the Canadian Pacific Railway Com
pany, and theretofore stolen, he, the said Thomas Watchman, 
then well knowing the said grain doors to have been stolen, and 
adjudging the said Thomas Watchman to be imprisoned with 
hard labour for three months, and ordering the repayment of 
the sum of $33 as compensation, without adjudging any penalty 
for failure to pay the $33.

The other conviction convicted the accused in the terms of 
the second conviction, but merely adjudged him to be imprisoned 
with hard labour for three months, and made no reference to 
the payment of the $33. At the hearing, counsel for the Attorney- 
(ieneral stated that he elected to rely on the third conviction 
instead of the second. It was stated to me by counsel that the
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evidence liefore the magistrate was taken in shorthand, and that 
the reporter who took 1 his evidence had gone to England, and 
he would not likely return till March; and, as the evidence had 
not been extended, there was, therefore, nothing lief on* me to 
shew what evidence1 was before the magistrate when he made 
the conviction. Counsel for the informant and for the Attorney- 
(Jencral contended that the magistrate had the right to return 
an amended conviction, and that in any event I had tin- right 
to amend the conviction under see. 1124 of the Criminal Code. 
So far as my powers are concerned, 1 am satisfied that, before 
I can amend the conviction, I must have before me the deposi
tions, and 1 must lie satisfied from a perusal of the depositions 
that the depositions justify the amendment. The objection to 
the conviction, apart from that which adjudges compensation and 
imprisonment in default thereof, is that neither the information 
nor th<- minute of conviction nor the original conviction states 
that the goods in question had been stolen. The conviction is 
apparently under sec. 390 of the Code—at least, that is the only 
section to which I was referred. While it is probable that in 
most cases, in order to prove the guilty knowledge, it would In- 
necessary to prove the actual theft of tin- goods, yet it is quite 
conceivable that it could be possible for one to have in his pos
session goods which he knew to have been stolen, and yet those 
goods, prior to their having reached him, may have lost the 
character of stolen goods. See Regina v. Schmidt, 3.1 L.J., Mag. 
Cas., 94.

I notice, in looking at the forms of indictment for various 
offences contained in the Code, that the form of indictment for 
receiving stolen goods does contain an allegation that the goods 
had theretofore been stolen. I am of the opinion, therefore, that 
the information, minute of conviction and conviction as originally 
drawn were bad in that they did not contain an allegation that 
the goods had theretofore been stolen.

So far as tin- amendment by the magistrate is concerned, the 
magistrate, assuming that he had the right to amend, would 
have to have before him evidence which would justify an amend
ment. See Paley on Convictions, 7th ed., p. 234. In Hex v. 
Barker, 1 East, p. 188, Lord Kenyon, C.J., says:—

“If the magistrate has done no more than return the con-
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viction in a mere formal shape, instead of sending it up in 
the informal manner in which it was first drawn, and sup
posing that the facts as they really happened would warrant 
him in the return he has now made, the contrary of which 
is not imputed, I am of the opinion that it was not only legal 
hut laudable in him to do as he has done, and he would have 
done wrong if la* had acted otherwise."
In the case at bar, objection was made that the evidence 

was not before me, and it was, as I understood, suggested that 
the evidence would not warrant the conviction. I think, there
fore, that a question having arisen as to the evidence, 1 would 
not be justified in accepting the amended conviction under the 
circumstances of this case in the absence of the depositions, nor 
have I power myself, in the absence of the depositions, to amend.

The result will be that the conviction and the warrant of 
commitment will be quashed, but there will be no action against 
the magistrate.

Under all of the circumstances of this case I will not award 
any costs to either party.

______ Prisoner (Uncharged.

HUTCHINS v. GAS TRACTION CO.
Saskatchewan Supreme Court, Xeichuuls, I,a mont mid Hrotnt, ././.

July 15, III 14.
1. Sale (SNA—27)—Warranty—State» conditions and warranties

KXCT.VDK IM 1*1.1 El> WARRANTY, WHEN.
A stipulation in tin* agreement to sell a tractor engine that it is 

sold subject to the stated conditions and warranties and no other, 
excludes any claim upon the basis of an implied warranty.

[ Sawyer-Massey x. If it chic, 4 .‘I Can. H.C.R. 1*14. followed. |
2. A m: xi. (8 VIII H—1170 )—dux; aient—Heservi.no .n'»o aient instead

OF «WANTING NEW TRIAI. PERVERSE VERDICT NECESSARY 
MATERIAL IIEFORK APPELLATE ('Ot'RT.

On setting aside a verdict for the plaintill' as perverse, the Supreme 
Court of Saskatchewan may without sending the case hack for a 
new trial, give judgment for the defendant if it has before it the 
material necessary for linally determining the (piestions in dispute 
and finds upon these in the defendant's favour.
Appeal by defendant in action for breach of warranty.
The appeal was allowed.
(1. //. Harr, for appellant.
G. K. Taylor, for respondent.

Newlands, J. :—This is an action for damages for breach of 
warranty, and was tried before the Chief Justice with a jury at



20 D.L.R. | Hitchins • v. ( l.xs Traction Co. 205

Mouse Jaw, and the jury brought in a verdict for the plaintiff SASK. 
for $1,600. s. C.

The agreement signed by the plaintiff for the purchase of ,,
* llVTCHIXS

the engine in question contained the warranties as set out in the »\ 
plaintiff’s statement of claim, as follows:— Tkvno.x

In tin- seid agreement ilatwl tin* Nth Nvptvmlipr, 111 la, the ilefcmiaut# * °- 
wumnitt'd tin1 said engine tu lu- nf gond material and workmun*hi|i, cap Newianda j. 
able of tleveloping continuously twenty-live horse power capacity delivered 
to the draw bar; that the automatic steering device would guide the engine 
through the Helds while breaking or plowing more perfectly than could be 
done hy any man; that the engine was capable of plowing an acre of 
land with from one and a half to two gallons of gasoline; that the engine 
would furnish ample and continuons power to drive aux .‘fii inch separator 
made in ( unudu complete with self-feeder, weigher and blower, and would 
pull in the locality in which tin- plaintiff resided six Hindi breaking 
plows and eight 14-inch stubble plows; and the defendants would send a 
competent man to start the said engine and instruct the purchaser in 
it# proper operation.

The plaintiff alleges the following breaches of warranties:
In the spring of the year 1911. and so soon as the plaintiff was 
aide to test the said engin? the same was tested for plowing 
and the plaintiff discovered that the same was and is not pro
perly built for plowing, is not made of good material and work
manship, is not capable of developing the rated capacity, and 
will not fulfil the said warranties or any of them, and will not 
plow at all. The said defendants never sent an export to re
pair the said engine as in the said letter of the 10th November, 
they had agreed to do or took any proceedings whatsoever fur
ther in regard thereto.

In addition to the express warranties the plaintiff* alleges the 
following implied warranties: “That the defendants, knowing 
the purposes for which the said machinery was required by the 
plaintiff, that is to say for threshing and plowing, warranted 
the same to be capable of plowing and threshing,” and alleged 
as a breach that “the said machinery is not capable of plowing 
at all or threshing properly.”

The plaintiff kept and used the engine three seasons. He 
did all his threshing with it in 1910, he did all his threshing 
and broke 240 acres in 1911, and did two-thirds of his thresh
ing and broke 75 acres in 1912.

The warranties may be divided into three classes:
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1. The warranty that it was of good material and work
manship. 2. The warranties as to its capacity and what it 
would do; and -*$. The implied warranty.

As to the first, the warranty that the engine was of good 
material and workmanship; this warranty was practically a 
warranty for a year only, as the defendants agreed, “Should 
any part (except electrical parte, which are not warranted) 
prove defective within one year from the the date of delivery 
through inferior material or workmanship, new parts should 
he furnished by the defendants.” This warranty was com
plied with, as the plaintiff swore at the trial that the defend
ants had furnished him free with all the parts required to re
pair the engine during the first year.

As to the second class of express warranties, the agreement 
contained the following provisions

V. It is further agreed that tin- (ins Traction Co. Limited shall send 
a competent man to start said engine and instruct the purchaser in its 
proper operation. If within three days from «late of first use of said 
engine it lias fulfilled the above warranties, the purchasers agree to settle 
for the same in accordance with clause II of this contract and such settle
ment is acknowledgment «if acceptance of engine ami fulfilment of above 
warranties. If. however, th<- operator fails to make said engine fulfil sai«l 
warranties, the purchasers agree to notify the (las Traction Co., Limitcil. 
at In- head ollice in Winnipeg. Manitoba, by registered letter or telegram 
stating in particular wherein tin1 engine fails to fulfil the almve warranties, 
and a reasonable time shall then lie given the (las Traction Co.. Limited, 
to remedy the defects, if any there lie. the purchasers agreeing on their 
part to rentier necessary and friendly assistance to the person sent by the 
company: ami if the (las Traction Co.. Limited, is unable to make the 
engine fulfil the warranties, said engine shall be returned to the Company 
by the purchaser to the railway station where he received it. free of 
charge for such delivery. If. however, the person sent by the company 
shall make the engine fulfil the said warranties, then the purchaser shall 
keep said engine ami pay tin* purchase price therefor, in the manner herein- 
before sta.t«‘«l ami the said warranties shall lie deemed fulfilled in all re-

VI. The failure on the part of the purchaser to pay for the engine in 
the manner above provide)], or failure to give notice as herein provided, or 
the keeping of the engine for more than three «lays after the delivery 
thereof, without giving notice as above provided of the failure of said 
engine to fulfil aaiil warranties, shall lie ami liecome an absolute waiver of 
said warranties ami of any breach thereof, and shall forever release and 
discharge the (las Traction Co.. Limited, from any and all liability to the 
purchasers on said warranties, nor shall the fact of any local or travelling 
agent or expert of the company rendering assistance «if any nature in con-
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nection with said engine after the foregoing warranties have been termin
ated as above provided, operate as an extension of the said conditions and 
warranties or as a waiver thereof.

After the engine was started the plaintiff made no complaints 
which were not attended to by the company, and he kept the 
engine and continued to work it, and on November 21, 1910, 
nearly two months after he had received the engine and started 
to work with it, lie forwarded to the company his promissory 
notes as required by the agreement and a cheque for $838.20, 
the cash payment, and in the letter forwarding the same he made 
no complaint as to the engine. I'nder the agreement the plain
tiff, therefore, waived these warranties and released the com
pany from all claims thereunder.

As to the third class, the implied warranties, the agreement 
contains the following provision, “The above-described engine 
is sold subject to the following conditions and warranties and 
no other.” ruder Sawjf( r-Masscy v. Kitcliii, 43 Can. K.('.|{. 
G14. this provision would cut out all implied warranties.

The plaintiff further claimed that it was too late to plow 
when he got the engine, and that the defendants agreed through 
their sales manager that the warranty as to its fitness for plow
ing. which would include both the express and implied war
ranties, was not to take effect until the spring, when he could 
commence plowing. Apart from the question as to whether any 
such agreement was proved, it would be subject to the agreement 
that the plaintiff would notify the defendant company of its 
defects and would return the engine in case it could be made to 
comply with the warranty. Me, however, did neither, but 
broke 240 acres that year, and kept it without complaint until 
after the next season, when he broke 75 acres more. These 
warranties would, therefore be waived, and the company re
leased from any liability under them.

After the jury had retired they returned and asked the 
Chief Justice the following questions:—

Q. If we find the contract calls for a 25 horse power, could we call it 
nut worth anything if we find it is not a twenty-live horse power? Would 
we he justified in saving it was not worth anything?

The Chief Justice:—I don’t understand the question, because there 
is no evidence to say it is not a twenty-live horse power engine—to begin 
with.
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live horse-power engine ami w«- decide it cannot conic up to tliât power, 
but only to nay ten or fifteen—may we bring in a verdict that it in no

Tim: ( un i .li nth i : You have to have evidence to support your 
finding: you cannot go into the jury room to npeculate as to the strength 
of this engine. You have to decide this ease on the evidence.

When the jury returned they brought in n general verdict 
for $1.600 damages.

Now if the jury based this verdict upon the finding they 
wanted to make that the engine was not a 2.1 h.p. engine after 
being told by the Chief Justice, as was the fact, that there was 
no evidence upon which they could so find, their verdict would 
be perverse.

A new trial may lie ordered if the jury gave a verdict which was 
against the weight of evidence, and such that a jury reviewing the whole 
of the evidence reasonably could not properly lind. or if the jury gave a 
perverse verdict : 23 Hals. Laws of Kllg. art. .'17.1 : Ih Imimlihin l>. Co. r. 
'W'riflht, Il App. Cas. Ifi2.

But no matter what ground the jury based their verdict on, 
1 think there was no evidence upon which it can Ik- sustained, 
and I think the case should have been withdrawn from the jury 
by the trial Judge. As I have said, it is an action for breach 
of warranties, and the plaintiff by his action has under the terms 
of the agreement waived all the warranties and released the com
pany from their liability thereon, and under these circumstances 
he cannot have an action against them for damages for breach 
of warranty.

There is no necessity to send this case back for a new trial, 
as we have before us all the facts necessary upon which to base 
a judgment.

On the hearing of an application for a new trial, after trial with a 
jury, the Court of Appeal may give judgment for the appellant, with
out sending the ease hack for a new trial, where it has before it the 
materials necessary for finally determining the ipiestion in dispute be
tween the parties: 23 Hals. art. 370.

The appeal should be allowed, and judgment entered for 
the defendant with costs both of the trial and appeal.

Lamoxt, J., concurred.

Brown, .1.. for reasons given in writing was also of the 
opinion that the appeal should be allowed with costs, the verdict 
set aside and judgment entered in favour of the defendant with 
costs.
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SNELL v. BRICKLES.
Supreme (unit of ('amnio. Sir Charlin Fitzpatrick. Paries. Huff.

Anglin, and It rôdeur. February 28. lull.
1. \ I Mm ill AMI 1*1 HVHAHKK (SIK -28 )—IJlXlNNlON UK CONTRACT- — I *1 >

Al.TY— Kgl 1TAHI.E RELIEF- DkIMIMT" (ONKTHtKI).
Where an oiler to |iuicliane land *tipulatcd puyi.... it of the price hh

follows: ••*.*110 IIS deposit avctinpa living t hi- oiler" and the hula live in 
stated instalments, and further provided that should the purchaser 
fail to complete the purchase on time the vendor could retain any 
moneys paid on account as liquidated diimages, rescind the contract 
and re sell the property, the deposit is a part of the purchase money 
within such fmfeiture clause, hut the provision for forfeiture is only 
a penalty and default does not of itself disentitle the purchaser to a 
decree for specific performance.

| Kilmer V. It.C. Orchard Lands. Ill |).L.1{. 172. 11UI8| \.< . dill, 
applied : Snell \ . /trickles. 12 D.L.It. 753. reversed. |

2. VKMKIB AM) H RVIIANEB ( $ I K—28) — AllHEEMEXT OF s.Xl.l I'IN XL
Cl.A IKK—Kaii.ckl io iax imrciiam; monly Imireeii IKK RE 
L1BVEU A0AIN8T, WHEN.

Where the effect of a stipulation that time is of the essence of an 
agreement for sale of land is expounded in express terms by the 
agreement itself and a further stipulation inserted giving the vendor 
a right to rescind on failure to pay an instalment, whether the last 
or not. at the exact time named for payment, and to forfeit the 
moneys already paid, such stipulations are to he treated as constituting 
a penal clause for securing punctual payment of the purchase nmnex 
and may Is* relieved against.

|/n re Dagenham, 8 ( h. App. 1022. and liilmer v. It.C. Orchard 
Lands. |0 D.L.It. 172. | 10131 A.< . 311». f.d lowed: It hillu x. Itirnrien 
/{rally Co.. 10 Man. L.R. 7411: Chadwick x. Slack* y. 8 D.L.It. 357. 5 
A.L.It. 145. referred to: Snell v. Itrickles. 12 D.L.It. 753. reversed.|
Appeal from a decision of the Appellate Division of the 

Supreme Court of Ontario, 12 D.L.R. 753, 28 O.L.R. 358, re
versing the judgment at the trial in favour of the plaintiff.

There was hut one question of law raised for decision in this 
appeal, namely, whether or not, where a contract for sale of 
land to he paid for by instalments at fixed dates, with a for
feiture of instalments paid in case of default in any. time being 
of the essence of the contract, the stipulation that the initial 
payment is a deposit takes it out of the rule in Kilmer v. 
Ilrilish Columbia Orchard Lands, [1913] A.(\ 319, 10 D.L.R. 
172, that the forfeiture of the money is only a penalty and de
fault does not of itself disentitle the purchaser to decree for 
specific performance. The trial Judge granted the decree, but 
his judgment was overruled by the Appellate Division.

The appeal was allowed ; Fitzpatrick, C.J., and A noun, J., 
dissenting.

Proudfoot, K.C., for the appellant.
•/. K. Jones, for the respondent.
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Fitzpatrick, C.J. (dissenting) I ngrce with Mr. Justice 
Anglin.

Davies, J. : I am not able to distinguish this case from that 
of Kilmer v. Ilriiish Columbia Orchard Lands, 11913] A.C. 319, 
10 D.L.R. 172, and, therefore, think that the appeal must he 
allowed with costs, and the plaintiff’s claim for specific per
formance granted.

Di FF, J. : I think this case is governed by the decision of 
the Judicial Committee in Kilmer v. Ilriiish Columbia Orchard 
Lands, 119131 A C. 319, 10 D.L.R. 172.

The application of that decision becomes as 1 think very 
clear when the real nature of the agreement now before us is 
once understood. It was constituted by a proposal from the 
purchaser accompanied by the sum of $500 on account of the 
purchase-money and an acceptance by the vendee.

Whatever disputes might have arisen in the absence of 
express provision on the subject, the terms of this agreement are 
perfectly unambiguous upon the point that in the event of the 
vendee making default in respect of any of the things neces
sary for completion on the day named the vendor may terminate 
the agreement and retain the moneys theretofore paid. If 
any part of the sum of $2.000 should remain unpaid on March 
15, 1912, the consequences mentioned were to ensue by the ex
press language of the contract.

Now, the decision in Kilmer's case, 11913] A.O. 319, 10 
D.L.R. 172. as 1 understand it is that such a clause must be 
read as providing for a penalty against which the Court will 
relieve.

Reference also to In n ILnjt nham, H Ch. App. 1022...............
The other point is perhaps the same argument in another 

form. The respondent, it is said, is not exercising the power 
of rescission given by the agreement. But he has professed to 
put an end to the agreement and he has retained the moneys 
paid; and lie does not. of course, pretend that he has kept tin 
moneys inadvertently, but asserts his right to them, lie does 
not really argue that in the circumstances he could have kept 
these moneys except under some stipulation express or implied 
to that effect; and he finds such a stipulation implied in tin



D.L.R. Ssr.1,1. \. Itimki.ix •Jll

un(* of the* wort I “deposit.” As I haw Haiti above, tho presence 
of tho oxprcNH stipulation excludes any implication which might 
otherwise have arisen in respect of the precise matter upon 
which that stipulation makes provision; and it is pursuant 
to this stipulation that the vendor must he taken to have 
acted. . . .
> Now it has been many times laid down and it is undoubtedly 
law that where an instalment of purchase-money is declared by 
the contract to he paid as a “deposit,” and there is no modify
ing context, it is thereby implied that this sum besides being a 
part payment of the purchase money stands as security for 
the completion of the purchase.

But, what is the consequence of this where the contract con
tains a provision that time is the essence of it and the vendee 
fails, let us say. through the carelessness of his solicitor, to 
make the final payment ? Does it follow that the vendor be
comes inslanUr indefensibly entitled to refuse to transfer the 
property and at the same time retain the moneys in his hands?

Hkh hi >*

Sitnif/iu v. liooth, 119091 A.C. r»7fi. I have not found any 
decision and I do not think there is one in which the vendee's 
default Wing merely the technical default of failing to pay at 
the hour named, there being in fact admittedly the intention 
as well as the ability on his part to carry out his contract, and 
an offer to perform it made almost immediately after the de
fault has occurred, there being no equity against the vendee or 
in favour of the vendor, except such as may be created by the 
existence of the formal stipulation making time the essence of 
the contract and technical default in exact performance—I say 
I have found no decision and I do not think one can be found 

that a vendor in such circumstances is on equitable prin
ciples entitled to terminate the agreement and retain the 
moneys paid on the sole ground that such moneys are declared 
by the agreement to Ik* paid as a “deposit.”

As to whether such a decision could he justified on principle 
there are two observations which appear to me to Ik* of weight. 
It ought to be noted that in the traditional view of Courts of 
equity the vendor’s interest in the contract of sale has been 
considered to lie in the right it gives him to demand and en-
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force the payment of the purchase-money. This has been com
pendiously put by saying that the estate in equity was con
sidered to have passed to the vendee or that the vendor was con
sidered to be a trustee of the land for the purchaser subject 
to the interest he had in it as security for the purchase-money. 
Expressions of this kind, of course, may easily be misunderstood 
by people who leave out of sight the manner in which thè 
doctrine they are intended to epitomize is applied by Courts of 
equity ; but one may say, I think, with entire accuracy that the 
Court of Chancery looked at such contracts from a point of 
view which brought into relief the interest of the vendor in the 
payment of the purchase-money as his substantial interest in 
the contract. See the judgment of Jessel, M.R.. in Cave v. 
Mackenzie, 37 L.T. 218. at 219, and of Mowat. V.-C., in Parke 
v Riley, 3 E. & A. 215, at 230. The second observation is this:— 
The English doctrine of the equity of redemption is only a par
ticular application of the principle governing the law as to 
penalties and forfeitures. The Lord Chancellor in G. and C. 
Kreylinger v. New Patagonia Meat and Cold Storage Co., 
11914] A.C. 25, at 35, says that the equitable jurisdiction in 
personam over mortgagees
was merely a special application of a more general power to relieve against 
penalties and to mould them into mere securities.

In the light of these observations some of the results of the 
contention I am now considering appear rather singular. First, 
this sum that is to stand as security for the performance of the 
vendee’s obligations which in their substance consist in making 
the payments mentioned on the stipulated days, is, according 
to the contention, to become the absolute property of the vendor 
on the vendee’s failure to pay on the exact hour named and 
against this forfeiture the Courts have no power to relieve ; 
and this consequence is not only not prevented by the fact that 
the intention of the parties was that the sum mentioned was to 
stand as security only, it is expressly on the ground that it was 
intended to be and is a security for the payment of the pur 
chase-money that (according to the argument) the Court is 
powerless to afford relief. The process referred to by the 
Lord Chancellor is reversed. Instead of a penalty being
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moulded into u security and relieved against a security is 
turned into u penalty and forfeited as a penalty. Secondly, 
the effect of declaring the initial payment to he a “deposit” 
coupled with a stipulation that time is of the essence of the 
contract being to raise an implied agreement that the vendor 
shall upon default of punctual payment he entitled to terminate 
the agreement and retain the moneys deposited and these stipu
lations giving rise to this implied agreement being (according 
to the respondent's argument) sanctioned and enforceable ac
cording to the doctrine of the Court; nevertheless, it is indis
putably the law as laid down in IU Dayenham, 8 Ch. App. 1022 
and in Kilmer's case, [1913] A.C. 319, 10 D.L.R. 172. that if 
Mich an agreement be stated in express terms on the face of 
the contract, that is to say, if it be declared in so many words 
that in the event of non-completion on the day named the con
tract of sale may be rescinded and the initial payment for
feited. that is a stipulation which the Courts will relieve against 
as a penalty. A stipulation stated in plain terms is a penal 
stipulation; a stipulation precisely the same in effect is not 
penal when stated in terms which can only be understood by 
lawyers. This, presumably, is regarding substance rather than 
form.

The difficulties arising from conflict among views from time 
to time expressed by distinguished lawyers and Judges in re
lation to this subject are. no doubt, considerable. I am in
clined to think it will be found, if the decisions themselves be 
looked at as distinguished from the expressions of individual 
Judges, that most of the apparent difficulties disappear. In 
the meantime the case before us seems to me, as I have already 
said, to be governed by the decision in Kilmer's ease, [1913] 
A.C. 319. 10 D.L.R. 172. according to which I think the appel
lant is entitled to be relieved from the exigency of the penalty 
and to have judgment for specific performance.

On the other points in the case I express no opinion.
Anglin, J., dissenting, for reasons given in writing was of 

opinion that the appeal should be dismissed. The respondent 
to have costs on returning the sum of $125 to the plaintiff and 
the contract to be rescinded. If the appellant should decline 
to so treat it. the appeal to be dismissed with costs.
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CAN. Brodeur, J.:—1 am of opinion that this appeal should be
s. c. allowed for the reasons given by my brother Duff.

ÜHICKI.KH.

Appeal allowed with costs. 
Proud foot, Human tV (Irani, for the appellant.
Howan, Jams, Sontervilli <V Xewman, for the respondent.

B.C SMITH v. CREMATION SOCIETY.

C. A.
Ilritisli Columbia Court of Appeal, Macdonald. 1.. i ruing. (Sallihcr, and

McPhillips, .1.1.A. July 14. 11114.
1. Kstoitki. ( sill M—190 )—Who akkkctk.ii — Who may set it —

You V| ARY COXVKYAXVK — INSOLVENT IlKHTOR — ( KKIHTORs’ 
KIOIITS, HOW I'KOTKCTKU.

Even if a company were estopped by its conduct from denying the 
validity of a chattel mortgage made on its effects in the name of an 
individual mortgagor as against the mortgagee and those claiming 
under him. no such result follows even on the admission of authority 
by the company’s pleadings, as regards execution creditors of the 
company : and the goods may be declared liable to their claims without 
regard to the chattel mortgage not regularly made by the company in 
whom the property in the goods was vested. (Per (Ialliiikr. d.A.)

\ h‘ieli<inls v. Johnson, 4 II. & X. (1(10; Richards v. Jenkins, 18 Q.B.I). 
491, referred to.]

Statement appeal from judgment of Hunter, (\J.B.O.
The appeal was allowed.
7. V. Hogg, for appellant, plaintiff.
Charles Macdonald, for respondent, defendant.

Macdonald, Macdonald, C.J.A. :—1 would allow the appeal, and concur 
in the reasons therefor of my brother Irving.

Irving, J.A. Irving, d.A.:—The judgment is founded on a misapprehen
sion of the resolution passed on December 18. 1911. That resolu
tion did not authorize Price to mortgage the company’s property. 
It simply said that if Price mortgaged his property the com
pany would accept it subject to the mortgage, as performance of 
his contract.

The difference between a resolution authorizing him to deal 
with the company’s property and a resolution agreeing to a modi
fication in his contract with the company is to my mind quite 
plain, but n was not appreciated by the learned Chief Justice,
| Hunter. ( .J.B.C. | who, on his view of it. held that the resolu
tion as passed worked an estoppel against the company. That 1 
think is the first error.

In the next place the company had nothing to do with the 
loan to Price from Brown. Douglas and Price carried that
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through by themselves in January, 1912. Douglas of his own voli
tion agreed to become guarantor, and without authority from the 
company promised and agreed that certain furniture which 
Price then contemplated buying should be included as a colla
teral security, lie was acting in his personal capacity, but even 
if he was not so acting, his promise would not create an estoppel 
against the company. Promises do not constitute an estoppel.

Then Price failed to buy the furniture. The company bought 
it in May. 1912. This, all parties, including Brown, admit in 
their statement of defence. But Price falsely pretending lie had 
bought it. mortgaged it to Brown in October. 1912. Price could 
not transfer the company's property. Douglas did not join in 
this chattel mortgage, but I cannot help feeling that lie was 
aware that it was being given.

Douglas then, to save himself as guarantor, took over the 
chattel mortgage, and claims it is valid against the company. I 
think he is within the exception to the general rule that a pur
chaser for value with notice can shelter himself behind the want 
of notice of his assignor.

The company could in my opinion have the mortgage to 
Brown set aside, and therefore the plaintiff is entitled to the 
relief he seeks.

Galuhkh, J.A. :—The Cremation Co. by their amended de
fence claim that the goods purchased by Price from the plain
tiff and included in the chattel mortgage from Price to David 
K. Brown were the goods of the company and purchased for 
them, and that Price was acting as agent for the company, and 
with their authority in so mortgaging the goods. This is also 
the position taken by the defendants Douglas and McKinney 
(to whom the chattel mortgage in question was assigned) in 
their amended pleadings.

In the first place 1 find no authority permitting Price to 
mortgage the company’s property.

The authority relied on is at p. 70 of the Appeal Book, and 
is as follows :—

Moved by Mr. I lamia anil seconded by Mr. llutvhingH: That since Mr. 
K. S. Price has reported with reference to a certain contract dated June 12, 
1911. lie tween this society and Mr. Charles G. Wright for the 
completion of a crematorium at Mountain View Cemetery, that unforeseen

B C.
C. A.

I KKMVHON

Irving. J.A.

Oalllher, J.A.
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conditions have rendered impossible the carrying out of this contract 
according to its terms with spécial reference to delivery of the completed 
building together with the land on wliieli same is situated, free and clear 
of all encumbrances on January I. 1012. that lie lie authorized to mortgage 
tls‘. property for ten thousand <$10,000) dollars to complete and furnish 
the building and pay for the land on condition that he deposit 25.0110 
dollars ($‘25.000) worth of the capital stock of the society with the presi
dent, said stock to Is- returned to Mr. Price upon payment of the mortgage.

The effect of thin resolution, when read in connection with 
the agreement between Price and the company, is simply this: 
that the company instead of insisting that Price turn over the 
property on completion free from encumbrance, they agree to 
accept it subject to a mortgage of $12.000—on the condition that 
Price deposit certain stock with the company, in other words, 
permission to turn over an encumbered instead of an unencum
bered property.

If, however, it should be held that this was an authority, I 
doubt if such authority would not be ultra vins of the company: 
see .1. R. Williams Machinery Co. v. Craw ford, Hi O.L.R. 245, 
but if my view as to that is erroneous, it seems to me that while 
the company might be estopped as against Brown or his assignees 
Douglas and McKinney from denying that the goods were theirs, 
or Price’s authority; that estoppel could not operate as against 
the plaintiffs who do not elaim through but adversely to the 
company: See Richards v. Johnson, 28 L.J. Kx. 322; 4 II. & N. 
660 ; and Rit hards v. Jenkins, 56 L.J.Q.B. 293; 18 Q.B.l). 451.

1 would allow the appeal and declare the goods and chattels 
in question liable to execution at the instance of creditors of the 
company freed from encumbrance.

McPhilmpk, J.A., concurs with Macdonald, (’.J.A.
____ _ Appeal allowed.

O’CONNOR v. STURGEON LAKE LUMBER CO.
Nankatchciran Supreme Court. Ha attain, f.Yei elands, La mont, ami 

HIirood, ,1,1. July 15. 11114.
1. Aitkai, ( IVIIC—302 )—Amendments — Sbttinu it xkw cache ok

ACTION—PROPER REMEDY, IF ANY.
Tin* unsuccessful plaintiIT ut the trial appealing from the dismissal 

of his action will be refused leave to amend where the proposed amend 
ment sets up an entirely new' cause of action and would necessitate a 
new trial; but leave may be reserved to him to bring another action.

| Morrison v. Haris. 5 O.I5. 477. referred to. |
Appeal by plaintiff from judgment at trial.
The appeal was dismissed.
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»/. A. Allan, K.C.. for appellants.
,1. F. Frame, K.C.. and F. W. Turnbull, for respondents.
The judgment of tin- Court wan delivered by
Elwood, J.:—By a memorandum of assignment dated 

December 10, 1911, the defendant, the Sturgeon Lake Lumber 
Co., Ltd., assigned to the plaintiffs, O’Connor, Hudson. (Heim 
and Russell and the defendant Baker a license to cut timber 
theretofore granted by the Hon. Frank Oliver, the Minister of 
the Interior of Canada. The learned trial Judge found that the 
contract entered into between these parties was induced by tlu
re présentât ions of said Baker, one Sibbald and the report of one 
Ballantine, all that the timber berths comprised in the license 
to cut contained substantially between 40 and 50 million feet of 
merchantable timber, whereas as a fact these berths contained 
only 9.185,695 ft. These representations were found not to have 
been made fraudulently. At the trial it appeared that the de
fendant Baker refused to join as a plaintiff in the action, and 
was, on the application of the plaintiff, added as a party defen
dant, and was represented at tire trial. It appears that the de
fendant Baker is not seeking rescission. It appears further from 
the evidence that the said Sibbald and one Dempster at one time 
purchased from the plaintiff O’Connor a certain share of O'Con
nor’s interest in the undertaking, which Sibbald and Dempster 
subsequently sold to one Levey. Levey at the conclusion of tin- 
case was added as a party defendant. It also appears from tin- 
evidence that Sibbald and Dempster subsequently purchased a 
poition of the share of Baker in the undertaking, and that one 
Mahon was interested in part of the share of O’Connor. There 
was no evidence of any assignment or agreement in writing with 
respect to the shares which are held by Mahon. Sibbald. Demp
ster or Levey. The learned trial Judge held that as Dempster. 
Sibbald and Mahon had each an interest in the berths, and that 
as the government of the Dominion of Canada were interested in 
any transfer and were not before the Court, the plaintiffs' action 
must be dismissed. Apparently, so far as the records in the 
Department of the Interior show, the only persons interested in 
the land are the plaintiffs and the defendant Baker, and tin- in
terest of the other parties is not—if I may use the expression—
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<i matter of record. They claim either through O’Connor or the 
defendant Baker. The plaintiff O’Connor is a trustee for the 
interest of the «aid Mahon and the defendant Levey. The de
fendant Baker In a trustee of the interest of the said Sibhald and 
Dempster. The fact a shew that shortly after the assignment to 
the plaintiffs Dempster and Sibhald became shareholders and 
officers of the defendant company ; in fact, the actual assignment 
was signed by Dempster as president. The evidence shews that 
at the present time the shareholders of the defendant company 
consist of the said Sibhald, ' r and Baker and Mrs. Demp
ster, who are the sole shareholders of the company. So far as 
the defendants Dempster and Sibhald arc concerned, they gave 
evidence at the trial, and 1 am of the opinion that in order to 
grant the plaintiffs the relief asked for it is unnecessary to join 
them as parties, or, if it is necessary, that they should now be 
joined. So far as the government of the Dominion of Canada 
is concerned. 1 am of the opinion that it is unnecessary to join 
it as a party, because the only interest which the government has 
is as grantors of the license, and reconveyance to the defendant 
company could be made without in any way joining the govern
ment of Canada. The position of the defendant Baker, however, 
is entirely different. While he was made a party defendant, 
there is no allegation in the statement of claim that any of the 
representations which induced the contract were made by him ; 
in fact, his name is not in any way mentioned in the statement of 
claim except that he is added as a defendant and referred to as 
one of the purchasers. At the trial the plaintiffs’ counsel dis
tinctly stated that the sole ground on which he was added as a 
defendant was that he was interested as one of the purchasers, 
and that, as ho would not join as a plaintiff, he was added as a 
defendant. At the trial Baker’s counsel stated that he was not 
asking for rescission. Baker was not called to give any evidence, 
and no evidence was called on his behalf. So far, therefore, as 
any decree for rescission against him is concerned, he should 
have an opportunity of being heard. I am of the opinion that 
the Court has no right to say that rescission must be granted 
against Baker in his absence and without his being afforded an 
opportunity of making what defence he desires. Before rescis-

11
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■ion can lie granted, the plaintiffs have to In- in a punition to 
restore the property to the defendant company. They cannot 
make a complete restoration without the concurrence of Baker. 
If there had been an allegation in the Maternent of claim that 
Baker had made the false representations which induced the 
contract, then I am of the opinion that under the evidence the 
Court could and should have declared rescission, and if he had 
refused to convey his interest an order eyuld have been made 
directing an officer of the Court to convey. But. as I said above, 
there is no allegation in the pleadings that lie was in any way 
a party to the misrepresentations. The case of Morrison v. 
Earls, T> O.R. -W4 at 477. seems to be very much in point, where 
the following appears :—

"I lie fraud is nut that uf this syndicate, hut uf Morrison, to wlmtu tin* 
defendant gave the note, a ml Morrison's fraud will not avoid the syndicate 
agreement, so long as all of the parties to it do not assent to put an end 
to it.

The appellants’ counsel in his factum asks that if necessary 
the plaintiff' be allowed to amend. This, however, would mean 
setting up an entirely new cause of action : the defendant Baker 
would be at liberty to plead to that amendment ; and it would 
mcessiiaie new trial. I am of the opinion that this amendment 
should not be allowed. 1 would therefore dismiss the appeal, 
with costs, giving the- plaintiff's leave to bring such other action 
as they may be advised.

At the conclusion of the argument, counsel for the respondent 
stated that no matter what the result of the appeal might be his 
clients were willing to join with the appellants to have a re
cruise of the timber limits covered by the license, and that, if it 
transpired that the limits were not as represented, compensation 
would he made. I think that effect should be given to this offer, 
and that if the appellants desire to accept it they might notify 
the respondents and arrange to have arbitrators appointed and 
have a joint re-cruise of the limits, and have the arbitrators fix 
what, if any. compensation should be made; or, if the parties de
sire it, the Court might appoint arbitrators and persons to re
cruise the limits and have an order made confirming whatever 
award the arbitrators may make.

SASK.

S.C.

0'( 'ON NOR

Kturoeon 

U'MRI K CO. 

Elwood. J.

A pin al dismissed.
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McKinnon v. lewthwaite.
Hiitish Columbia Court of Appeal. MaeJonabl, C.J..4., Irrinii, Martin.

daUiher ami Mcl'ltillipn, .1.1.A. June 2. 1!* 14.
I. I VIKRKST (S MB—72)—I NTKRKNT ACT—BlLl.K <,K EXVIIXXU: A('T—RATK 

AFTKK MATl R1TY "l.lAlllMTIKs" COXH1RI KU.

The. interest after maturity by way of liquiihiteil ilamages upon a 
promissory note maturing prior to .1 illy 7. 11)00, not made with in 
terest. which is to lie allowed under the Bills of Exchange Act and 
the Interest Act. 1000. H.N.C. 1000, eh. 120. see. 2. is six per cent, from 
the date of maturity to the entry of judgment, although the latter 
took place subsequent to the passing of the Interest Act. 1000. on July 
7. 1000. whereby the legal rate was reduced from six to five per cent.: 
the exception by that Act. as to “liabilities" existing at the time of 
its passing has reference to the debt and not to the accrued interest 
to that date, and the interest rate on then existing debts on which six 
per cent, would be allowed 1 heretofore, was not reduced to live per 
cent, even as to interest to be computed from and after July 7. 1000.

| 1‘lenilerleith v. I'arnon*. 0 O.W'.ll. 271. and Kerr \. Coli/uhoun. 2 
O.W.X, 321. considered: llrilish Ca million v. Farmer. IÔ Man. I ..I! 
303. and Flemlerleith v. Farnonu. 14 O.L.R. 010. disapproved.!

Appeal by the plaintiff from the order of Murphy. J.. Hot
ting mode a default judgment in plaintiffs favour and allowing 
defendant in to defend, involving also the rate of interest allow
able after maturity by way of liquidated damages on a promis
sory note maturing prior to duly 7. 1900, and the meaning of 
“liabilities’* under the Interest A et.

The appeal was allowed; the order below being set aside 
and the judgment in plaintiff’s favour being re-instated with 
a modification reducing the interest on mathematical grounds 
by $(>.07 ; Martin, and MvI’iiillips, dd.A.. dissenting.

./. (i. (Sibson, for appellants.
A. It. Creagh, for respondent.
Macdonald, C.J.A. :—The defendant has not made out his 

claim that the judgment was entered in contravention of an 
undertaking between the solicitors. The onus of proof is upon 
him to shew this, which onus he has failed to satisfy; on the 
contrary, the evidence on this point is substantially against 
the appellant. This being so. there being no reasons for judg
ment in the Court below, 1 think 1 can fairly assume that the 
judgment was not set aside on the ground above alluded to.

The next ground relied upon by the respondent is that the 
judgment was irregularly entered because ' the rate of 
interest to be (> per cent, for the whole period the interest in
cluded in the judgment is $(>.07 in excess of the true amount.

41
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This is admitted. As, however, it was a clerical error 1 think 
the Court ought to exercise the discretion given to it by R. 219 
and reduce the interest to the proper amount.

The other and substantial objection to the judgment as 
entered, is that the rate of interest is not the legal rate, and 
hence judgment could not be entered in virtue of R. 29.'».

Interest at 6 per cent, was charged from April 12. 1899 to 
February 5, 1907, the date when judgment was entered. The 
promissory note which evidences the debt did not by agreement 
provide for interest. The interest is therefore claimed by way 
of liquidated damages by virtue of the Bills of Kxehangc Act 
and the Interest Act. The legal rate in 1899 was I» per cent., 
but this rate was changed by an amendemnt to the Interest 
Act in 1900. reducing the rate to 5 per cent.

The contention of the respondent is that the legal rate was 
0 per cent, up to July 7, 1900, the date of the reduction of the 
rate of interest, and 5 per cent, thereafter, while the 
contends that the reduction in the rate did not apply to a case 
like the present one, and that ti per cent, continued to be the 
legal rate up to the entry of judgment.

We were referred to PlcnderleUh v. Parsons (1907). 14 
O.L.R. 619; British Canadian Loan <(• Agemu Co. v. Fanner 
(1904), 15 Man. L.R. 593; and K<rr v. Colqnhann (1911). 18

B C.

« ' A.

McKinnon

Mardone'd,

U.W.R. 174. 2 O.W.N. 521.
There are some American cases mentioned in the judg

ment of Mr. Justice Richards in the Manitoba case, but the 
wording of the statute upon which they are based is so differ
ent from ours as to render them of little assistance here.

The decision of this point * ' upon the construction
to be placed upon the proviso in the amending statute of 1900. 
which reads as follows:—

Pic viili'il that the change in tin- rate i f intercut in this Act shall not 
apply to liabilities existing at tin- time of the passing of this Act.

The only liability to which it can apply is the debt. If the 
accrued interest up to 1900 using the words “accrued” interest 
as a convenient designation of the creditor’s right to damages 
for the detention of the principal, be termed a liability, the 
section could have no reference to it because it is not interest 
bearing. To put it in another way : there are two liabilities,

4
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first, the debt for the detention of which damages may be 
awarded to the amount of the statutory rate of interest : second, 
the accumulated damages on the debt. Now. it is clear that the 
creditor had no right to interest on the accumulated damages 
by way of further damages for their detention. The change 
in the rate of interest therefore has no reference to that liabil
ity. It therefore must have reference only to the debt, and the 
effect of it is to leave the old rate untouched in its application 
to the debt which is still to bear interest unaffected by the re
duction. 1 have come to this conclusion with a good deal of 
hesitancy, because it is at variance with the construction placed 
upon the section by the learned Chancellor of Ontario and Mr. 
Justice Richards. Mr. Justice Middleton, however, though 
feeling himself bound by the learned Chancellor's opinion, 
appears to have entertained the contrary one.

Respondent also claimed a good defence on the merits, lie 
wished to plead the Statute of Limitations and that the note 
was an accommodation. The material before us disposes 
effectually against him of both, and the delay of seven years in 
moving against the judgment is not satisfactorily explained. 
The order below should be set aside and the judgment re-in
stated with a reduction of the interest charged by $(i.07.

Defendants should have costs as of a motion to amend the 
judgment. The plaintiffs should have all other costs here and 
below.

Irving, J.A. :—1 prefer the opinion expressed by the Master 
in Plcnderleith v. Parsons (1907), 9 O.VV.R. 271. 14 O.L.R. 
G19. and of Middleton. J., in Kerr v. Colqithoun (1911). IS 
O.W.R. 174, 2 O.W.N. 521, to the decisions relied upon by the 
learned Judge appealed from. In my opinion the endorsement 
was right, and the judgment should not have been set aside.

Mr. Ocagh says that the Judge, having exercised discretion, 
this Court should not interfere. Undoubtedly a Judge has 
discretion, but it is not shewn that he proceeded on that ground. 
On the contrary. 1 am satisfied that he must have proceeded on 
the ground that the plaintiff was entitled ex debito justifia to 
have the judgment set aside on account of the supposed error 
in the rate of interest.
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Another argument relied on by Mr. ('rough wuh that there 
had been a breach of the plaintiff*h solicitor**’ undertaking to 
give him time. The giving of any undertaking is denied, so 
that we have no sure guide to enable us to determine the ques- 
tion of fact, if it were desirable that such should Ik* done.

When a solicitor alleges that an extension of time has been 
granted to him. the onus is on him to prove it. If the agree
ment is a verbal one. the proper and only safe course for the 
solicitor relying on such extension, is to write a letter as soon 
after the interview as possible, stating the terms of the agree
ment.

Another point relied on was that there was no presentation 
at the place named in the note alleged in the endorsement : 
Croft x. Hamlin (189:$), 2 B.C.K. 333. It was however alleged 
it had been “duly” presented. That seems sufficient : see Form 
No. (i. appendix ( I think that the decision in Croft v. Hamlin, 
is questionable. It is not in conformity with the form given in 
appendix t see. IV. which is as follows :—

’I In1 pi ii in till'* claim is against the defendant as maker of a pvomissun 
note for #2.»o, dated 1st .lamia ry. I HIM), payable 4 months after date.

Particulars ................... $200.00
Interest III (ill

B. C

C. A.

McKinnon

Irving .1 A.

Amount due..................................................$200.(HI
Place of trial—

The name of the payee is not even mentioned. Nothing is 
said about presentation, nor that payment was refused: both 
these things go to the establishment of the cause of action.

As to the error in the computation of interest when this was 
discovered—during the argument of the summons now under 
consideration—the plaintiff’s counsel at once offered to reduce 
the judgment. That seems to me to be practically an applica
tion to amend and sufficient to bring it within Armitayc v.
Carsons, 11908] 2 K.B. 410. at 418; 77 LJ.K.H. 850, 852.

(Iallihkr, J.A.:—This appeal is from an order of Mr. .lus- osiiiher,j.a. 

tiee Murphy in Chambers setting aside a judgment signed in 
default of defence and allowing the defendant in to defend.

The judgment was signed on March 5, 1907. for the sum of 
$2,240.80, being for principal—$1.510. interest at li'« $710.
and $33.80 costs.
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The defendant in his affidavit swears that he was not aware 
that judgment had been signed against him until dune, 1913, 
but this is contradicted by the plaintiff who swears that on 
April II, 1909. he. while going to Victoria, on tin* boat, met 
the defendant and asked him to pay something on account of 
the judgment, and the defendant admitted that there was a 
judgment against him and that he was liable thereunder, and 
there is no denial by Lcwthwaite of this.

Although the defendant admits he knew of the judgment in 
dune. 1913. no steps were taken to set it aside until da nun ry (>, 
1914, and excuses the delay on the ground that lie was absent 
from Vancouver most of this time.

Failure to file a defence within the proper time is accounted 
for by the defendant's solicitor who in his affidavit states that 
there was an understanding between himself and Mr. Wall- 
bridge. a partner of the plaintiff's solicitor, after appearance 
entered that nothing further would be- done without the defend
ant 's solicitor being first notified. This is flatly denied by Mr. 
Wall bridge.

So far there is nothing in my opinion which would entitle 
the defendant to have judgment opened up, the onus cast upon 
him not being satisfied. Then it is alleged that the judgment is 
signed for too much. If the legal interest is to be calculated at 
b', there is a slight error in calculation, and the judgment is 
for $(>.07 too much, but this is for so trivial an amount that I 
think the proper course is to rectify the judgment to that extent, 
under the discretion given the Court by It. 319.

But there are other matters for consideration. First, as 
to the defences set up. These are that the note was an accom
modation note and that it is barred by the Statute of Limita
tions. Both of these must, I think, fail in view of the letter of 
March 2(>, 1901, written by the defendant to the plaintiff 
acknowledging the indebtedness and agreeing to pay it off at 
the rate of $40 per month, supported as it is by the affidavit of 
the plaintiff.

There still remains perhaps the most serious point of all. 
viz. : whether the rate of interest chargeable is (> or only f> 
per cent. If the latter, then admittedly the judgment is for
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too g mit an amount, ami it is not a mere clerical error in com
puting interest Init the eharging of too great a rate of interest.

At the time the note was given tin statutory rate of interest 
was O'# : R.S.C. I SHI*, vh. 1*27. see. 2. This was amended in 
10(H), (id & (14 \ ict. eh. 20. I. redueing the statutory rate to .V, , 
with the proviso that the eliauge should not apply to liabilities 
existing at the time of the passing of the Aet.

And in R.S.C. I tM Mi. eh. 120, (tin- Interest Aet ) see. 2 reads 
as follows:—

K\re|tl «M III liiiliililivw exinlilig illilllviliilli'ly liefiirc tile Till liny III" .lull, 
1000. w h' lirM i liny inlerint in |uiy nlilr In llic ;i”H «'ini ill «if |nii lii'« in In 
In xi mill mi rule iw ll Mil In mieli iigi'wincnl nr In Inn, (lie rule ■•( inlere^l 
hIiiiII lie .*» |»er will. |M>r aniiiiiii.

The dinieulty arises over the interpretation to be put upon 
the word “liabilities." The matter has been before the Courts 
in Manitoba and Ontario.

In the ease of Itritish Cumul iun Loan d Af/rm n Co. v. 
Farmi r ( 1004). If» Man. I,.It. f»0.‘l, IKHi. Richards. ,1.. held the 
view that “liabilities" meant liabilities respecting interest. 
This view was not followed by the Master in PU mltrl'uth v. 
Parson* ( 190ti), !) O.W.R. 2(ifi, but on appeal ( 1007 1. 14 O.L.It. 
lilil, Boyd, (disagreed with the Master and expressed ap
proval of the view taken by Richards. #1.. while in a later ease, 
AVrr v. ColquIiouH (Bill), 18 O.W.R. 174. 2 O.W.N. .V21. 
Middleton, J.. while expressing himself as Isumd by the deeision 
of Boyd, ('.. in Plendtrhilli \. Parsons, supra, stated, that but 
for that decision he should have understood “liability" as re
ferring to the debt and not to the liability as to interest.

1 have, with great respect, for contrary opinions, and after 
full consultation with the Chief Justice, arrived at the same 
conclusion as he has and for the reasons given by him.

It follows that the appeal must lie allowed.

Martin and Mcl’iiii.i.irs, .1.1.A., dissented from the major 
it y judgment.

Appral allowed.

B C.
c. A

Ml l\ IN MIN

OsUlber. J.A.

Merlin. J. \.
XI riullii* J.A.

I ft- 20 II I .M.
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REAMAN v. CITY OF WINNIPEG
Manitoba Court of Appeal, llourll, C.J.M.. Ifiehanls. I'enlur. ami Cameron.

77..1. 7mm#- 21*. 11*14.
1. Municipal corporation n (8 lie2—55)—By-laws; resolutions ; 

“questions”—Validity—Three readixos—Enactment.
A proviso in a city charter that, no "question" once decided hy the 

city council shall lie reversed without notice from at least one meeting 
to another, will apply to invalidate a by law which was given its 
third reading at the session of its introduction which could only In- 
done on a suspension of the rules of order, when the motion to suspend 
had carried only after a like motion had been lost, the vote on 
the lost motion to suspend being upon a “question" xvitnin the mean
ing of the restriction in the charter. ( /*<•»■ Richards and Perdue, 
.r.f.A.l.

\ Henman v. Winnipeg. 17 D.L.R. 582. uHirmed on an equal divi

Appeal from decision of Macdonald, J., lie aman v. Winni
peg, 17 D.L.R. 582.

The appeal was dismissed ; the Court being equally divided, 
Howell, C..I.M., and Cameron, J.A., dissenting.

K. Anderson, K.C., for the applicant.
T. .1. Hunt, K.C., and 7. Prt ndhomme, for the city of Win

nipeg.
Howell, C.J.M.. concurred with Cameron, J.A.. dissenting. 
Richards, J.A. ;—Section 473 of the city charter says the 

council may make regulations for governing its proceedings. 
Under that power the council passed by-law 4238, see. 56 of 
which says;—

Every by law shall receive three several readings, and on different days, 
previous to its being passed, except on urgent and extraordinary occasions, 
and upon a vote of two-thirds of the mendiera present, when it may In- 
read twice or thrice, or advanced two or more statres in one day.

See. 26 of that by-law provides that
No standing rule or order of the council shall Is* suspended except by a 

vote of two-thirds of the members present.
See. 251 of the city charter says :—
Every disputed question shall lie decided hy a majority of the votes of 

the members of the council present, except that in case where, in con
formity with the provisions of this Act. another number of votes is in
quired to carry the matter. Provided that no question once decided 
shall Is- reversed without notice from at least one meeting to another, and 
without a majority of the whole council voting in favour of such re

At the council meeting of July 28, 1913, at which the by-law 
in question passed its first and second readings, a motion to
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suspend the rulc'M. to enable it to In* rvml 11 third time. was 
put and lost, not receiving thv support of two-thirds of the 
members of thv council prvsviit. I alter on. at the Maine meeting. ,, 
on the representation of one of the aldermen that a permit had 
been applied for to erect an apartment building within the 
district covered by the by-law, the members were induced to

Rl<
again allow the motion to suspend the rules for the above pur
pose. The motion carried and the council purported to give the 
by-law its third reading. The minutes of the meeting do not 
say how many members of the council voted in favour of this 
second motion to suspend. As they state that the motion was 
carried, it must be presumed that at least two-thirds so voted, 
but it can not be presumed, that the vote was unanimous in 
favour of the suspension. There was nothing either “urgent” 
or “extraordinary” about (he matter sought to Ik* dealt with.
The council could have directed the building inspector to with
hold the permit till after their next meeting.

The council did vote and did refuse to suspend the rules. 
Then, had they power to again, at that meeting, allow such 
suspension f It seems to me that they had not. The second part 
of sec. 251 of the charter applies, unless this point can be held 
to Ik* not a “question” within its meaning. It is argued that it 
is not because, in any case, the third reading would automatically 
have come up for decision at the then next meeting of the 
council without a notice, and that the word “question” as used 
iu sec. 251. is confined to matters that would need such a notice.
But the question was not the broad one. whether the by-law 
should be read a third time. It was. should it lie read a third 
time at that meeting of July 28. So that, when that meeting 
had ended, a motion at a subsequent meeting to read it at that 
meeting of July 28 would Ik* an absurdity. It could not Ik* sub
sequently reversed because of its temporary application, so that 
the provision as to notice could not apply.

1 should read the latter part of sec. 251 to mean that no ques
tion once decided could Ik* reversed, provided, however, that, 
in the case of a decision that from its nature was capable ef 
being reversed at a later meeting, it should not Ik* so dealt with 
without such notice, etc. 1 think the by-law has never legally
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been read a third time, or passed, and that the learned Judge 
properly quashed it.

I would dismiss the appeal with costs.
Perdue, J.A. :—This is an ion to quash by-law num

ber 8078 of the city of Winnipeg, being a by-law prohibiting the 
erection of apartment blocks, tenement houses or garages within 
a certain defined area. The , Mrs. Rea man, is the
owner of lots 11 and 12 fronting on Grosvenor Avc., between 
Wellington < 'res. and Lilac St. in the city of Winnipeg. Ac
cording to her affidavit she purchased these lots for the purpose 
of erecting an apartment block upon them, and she had plans 
of the proposed block prepared and submitted to the building 
inspector of the city on July 25, 1913. On July 28, 1913. the 
by-law in question was passed, the rules of procedure being 
suspended and all three readings of the by-law taking place at the 
one meeting. The area of land affected by the by-law includes 
the s lots and the effect of the by-law is to prohibit
her from erecting an apartment block on her land. She can 
therefore only use the land as sites for residences and, if the 
by-law remains in force, she estimates her loss to be $10,000 in 
the value of the land. This is uncontradicted. It was
also shewn that there was an apartment block already erected 
on the same street within a very short distance of the appli
cant s land and there were a number of apartment blocks already 
in existence in the immediate vicinity of the land in question. 
The by-law after reciting the powers of the city under the Win
nipeg Charter and the receipt of a petition signed by three- 
fifths of the owners of property in the area affected, enacts as 
follows :—

1. Xu a pu rt nient or tenement houses, and no garage* to lie used for 
hire or gain shall be erected on any lot fronting or abutting on lioth sides 
of Grosvenor Avenue lietween Wellington ( res. and Lilac St. in the city 
of Winnipeg, and that said portion of said (Irosvenor Ave., be and the same 
is hereby declared to lie a residential street. Done and passed in council 
assembled, this 28th day of July, A.D.. 1ÎI13.

The legislative authority for passing the above by-law is 
fourni iu 3 (leo. V. eh. NH, see. 7. amending see. 703 of the eity 
eharter. 1 & 2 Kdw. VII. eh. 77. The amendment adds to see. 
703, a sub-seetion (29a) which enables the city to pass by-laws

51
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for prohibiting, regulating and controlling the erection on cer
tain streets or in certain areas of apartment or tenement houses 
and of garages to be used for hire or gain, the council, before 
the passing of the by-law, to receive a petition therefor signed 
by at least three-fifths of the owners of property on such street 
or in such area. The motion to quash the by-law was allowed 
by Macdonald, *J., upon two grounds : First. That the by-law 
reads as applying to lots “fronting or abutting on both sides of 
Orosvenor Avenue between Wellington ('res. and Lilac St..” 
and that there was no lot within that area answering to that 
description. Secondly. That the by-law was illegally passed 
because it received its final readings at the same meeting at 
which it was introduced, under a suspension of the rules after a 
motion to suspend the rules had been put and lost at the same 
meeting.

In regard to the first ground it is clear that the very strictest 
interpretation should be applied to a by-law of the character of 
the one under consideration. It derogates from private rights, 
its intention is to prevent the applicant from using her land for 
the purpose for which it was acquired, it causes her great loss 
and it provides no compensation. It is statutory in its effect, 
and at least as strict principles of construction should be applied 
as in the case of a statute which interferes with private rights. 
The authorities as to the strictness of interpretation to be applied 
to statutes interfering with private rights and private interests 
arc numerous. 1 need only refer to the collection of cases in 
Real’s Cardinal Rules, 2nd. cd., pp. 392-396, and particularly 
to the statement of the rule by Turner, L.J., in Hughes v. 
Chester cV II ol ahead It. Co., 31 L.J. Ch. 97. at 109. There is 
the further consideration that,
it is a proper rub* of construction not to construe an Act of parliament 
as interfering with or injuring persons' rights without compensation, 
unless one is obliged to so construe it: per Brett. M.lt.. in .1 tty.-Urn. v. 
Horner. 14 Q.B.D. 257.

Now, in the area described in the by-law there is no lot, as 
plainly appears from the plan put in. “fronting or abutting on 
both sides of Grosvcnor Avenue.” The by-law only prohibits 
the erection of an apartment block, etc., upon a lot of that 
description. This is not a case, in my view, in which the Court

Winnipeg.
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should, for the purpose of upholding the by-law. strain the 
meaning of words deliberately used by the framer of it and say 
that “fronting on both sides” means “fronting on one side,“ or 
simply “fronting on.” It may be argued that if the by-law is 
nugatory or inoperative, then why set it aside? The answer to 
this argument is that the city authorities will not. so long as the 
by-law stands, give a building permit for the erection of an 
apartment block on the *s land, and she will be pre
vented from puting the land to the use she intended. The 
by-law as it stands is uncertain in its application and is not, 
as it appears to me, a reasonable exercise of the powers con
ferred by the statute. While it remains, it interferes with 
the applicant’s rights, causes her great loss and gives no com
pensation. It cannot be properly said that the by-law in ques
tion was passed for the general benefit of the public, or to serve 
the public health or convenience. It is clear that the by-law was 
hurriedly passed by the council for the very purpose of prevent
ing the applicant from going on with the construction upon 
her land of the proposed building. It was in fact passed at 
the instance of the owners of neighbouring property in defer
ence to a prejudice against apartment blocks.

Dealing with the second ground, it is shewn that the by-law 
received its three readings at one session of the council. To do 
so required that a motion should be carried to suspend the 
rules governing the proceedings of the council. Sec. f>6 of by
law 4238 provides as follows:—

Every by-law thnll receive three several readings, and on different days, 
previous to its living passed, except on urgent and extraordinary occasions, 
and upon a vote of two-thirds of the members present, when it may lie read 
twice or thrive, or advanced two or more stages in one day.

At the meeting of July 28, at which the by-law was passed, 
a motion for the suspension of the above rules in order that the 
by-law might be read a third time was put and lost, five out 
of fourteen members voting against the suspension. Subse
quently at the same meeting a motion to suspend the rule was 
put and carried. The by-law was then read a third time and 
passed.

Sec. 251 of the city charter, 1 & 2 Ed. VII. eh. 77, enacts that 
every disputed question shall lx* decided by a majority of the

514
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votes of the aldermen present except where otherwise required 
by the Act, and contains the following proviso:—

Providvd that no quvntion «met* dorided shall lie tvvvrsvd without notice 
from at leant one meeting to another, and without a majority of the whole 
council voting in favour of nuch reversal.

Counsel for the city argued that the objection was cured by 
see. 590 of the charter which declares that.

No proceeding, act. matter or thing, done or purporting to In* done 
under thin Act. shall In* held invalid for any formal defect or omission. 
The objection in question, however, does not appear to me to 
be a mere matter of formal defect or omission. The question 
of suspending the rules in order to read the by-law a third time 
was put and lost and then the positive prohibition contained in 
sec. 251 applied and prevented that question from being taken 
up and voted on again at that meeting. It is no mere matter of 
form ; it is a positive statutory enactment that must be obeyed. 
It is argued that the word “question” in see. 251 does not in
clude a motion to suspend the rules. I cannot agree with that 
argument. The word is no doubt used in its parliamentary 
sense and means “the point under discussion” “the matter to 
be put to the vote.” as in the , “are you ready for the
question?”

It is also argued that the section could not apply to a motion 
to suspend the ' a meeting, because that suspension could 
only apply during that meeting, and it would be useless to give 
notice of a motion to reverse it at the next meeting. The answer 
to that argument appears to me to be this, the question involved 
not only the suspension of the rule, but also the third reading 
and passing of the by-law at that meeting. The third reading 
could not take place without the suspension of the rule and 
the motion to suspend was for the purpose of, and formed a 
necessary preliminary of the motion to read the by-law a third 
time at that meeting. The procedure in question was not mere 
internal regulation within the council. It seriously affected 
the applicant, and delay until the next meeting of the council 
and more mature consideration might have brought about a 
different result. In any event, the applicant is justified in 
insisting upon a strict compliance with the law in the passing 
and putting in force of a by-law which so seriously affects her 
private rights.

MAN

A.

Rkaman

Winnipeg.

IVrdii**. J.A.

51

7



232 Dominion Law Reports. 120 D.L.R.

MAN.

C. A.

Winnipeg.

Howell. O.J.M.

I think the order made by Macdonald, .1., to quash the by
law should he affirmed and that the appeal should be dismissed.

Cameron, J.A. (dissenting) : Where the language of a stat
ute, in its ordinary meaning and construction, leads to incon
venience. absurdity, hardship or injustice, a construction may 
be put upon it which modifies its meaning. This may be done, 
amongst other ways, by giving an unusual meaning to words, by 
altering their collocation, by rejecting them altogether, by in
terpolating other words:—
umtvr tin- infliiviiev of sin invsiatihlv conviction, tlmt the legMhiture could 
not possibly have intended what its words signify, and that the modifica
tions thus made arc mere corrections. Maxwell on Statutes, n, ,"17*2.
The intention being clear, it must not be reduced to a nullity by 
a draftsman’s ignorance or want of skill. The rule is also 
stated very clearly in Ilalslmry, Laws of Kngland, XXVII. 146. 
I think there can be no doubt whatever as to the intention of 
the council in this case. The use of the expression “both sides” 
instead of “either side” was a manifest slip and I can see no 
great difficulty in reading the by-law with the meaning which 
it was obviously intended to convey. The authorities cited in 
Maxwell and I lalslmry are numerous and some of them go 
far. The rule applicable to a statute can readily be applied to 
a by-law. The point raised by sec. 251 of the city charter is 
not, to my mind, one of merit. I think the “question” therein 
referred to means a matter of substance, a by-law or resolution 
dealing with some matter within the authority of the council. 
A motion to suspend the rules is not a “question” within the 
meaning of this section. That is a mere matter of procedure, a 
matter of domestic economy, and there is nothing to prevent it 
coming up a dozen times at one meeting. 1 consider that the 
by-law was regularly passed. The procedure in this matter by 
notice of motion was in my view properly taken.

With respect. 1 think the judgment appealed from must be 
reversed and the application to set aside the by-law dismissed 
with costs here and before the Judge who heard the applica
tion.

Howell, C.J.M., concurred with Cameron, J.A.
The Court being equally divided the appeal was dismissed 

without costs. Appeal
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MIGUEZ v. HARRISON.
Manitoba Court of .1 />/n «/, Iloirrll. C.J.M.. Itiehardn, Perdue, Cameron ami 

llat/fiart. ././..I. \orember, 30. Ill 14.
1. ('OHTN (#11—28 |—Sc.xi.l —( I ANS OF ACTION- DaMAI.FK—Sl'MIFK VF.K

FOB MA NCR.

A County Court in Muuiloha whiiM Iihw no jurisdiction to enter 
tain in the form of a simple action for a money demand an action l»y 
a purchaser of lands for damages in lieu of specific performance where 
the latter relief is heyond the competence of a County Court under 
the County Courts Act (Man.), and this although the relief of specific 
performance could not lie had in the particular case because the 
vendor had re-sold the lands to another; therefore a judgment with 
costs in an action brought in the King'' I tench for spirille perform 
a nee of a contract to sell for a price exceeding $5011 carries costs on 
the King's I tench scale, although by reason of the resale the plain 
tiir took only a judgment for *141 damages.

[Richard# v. Trot tier. 18 D.L.R. 508. 24 Man. L.R. 473. and Cornu-all 
v. HrnHon. flDOO] 2 ('ll. 2118. referred to. |

Appeal from the order of Galt. .1.
The appeal was allowed.
7. L. .1/. Thomson, for plaintiff, appellant.
.1. li. Hudson, for defendant, respondent.
The judgment of the Court was delivered by 
Camkkox, J.A. This action was brought to enforce specific 

performance of an agreement whereby the defendants agreed to 
sell to the plaintiff certain land for the sum of $81(1 payable as 
therein mentioned. The action was tried before Mr. Justice 
Metcalfe, who gave judgment for the plaintiff for $141 damages, 
but made no order a* to costs. The costs were taxed by the tax
ing officer on the King’s Bench scale. From this taxation an 
appeal was had to Mr. Justice Galt, in whose judgment the 
facts and pleadings are referred to at length, and the rule (936) 
of the King’s Bench Act, and the section (576) of the County 
Courts Act which govern the matter in question are set out in 
full.

The judgment being for $141 damages for breach of the con
tract sued upon, the learned Judge held that it was a matter 
within the competence of the County Court and that, therefore, 
the plaintiff was, under rule 936 of the King’s Bench Act, en
titled to County Court costs only, with the right to the defend
ants to set off'.

It appears from the pleadings and the judgment of Metcalfe.

23:
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,1., that the real issue tendered by the defendants was that the 
agreement sued upon eould not be enforced because it had been 
abandoned by the plaintiff and that that abandonment had been 
accepted by the defendants. 1 take it that the judgment of 
Metcalfe, *1.. is to the effect that the defendants failed to estab
lish this defence of abandonment and that the plaintiff was en
titled to specific performance but that specific performance 
being impossible, by reason of the defendant’s action in dispos
ing of the property, he awarded damages in lieu thereof, and 
fixed these at the sum of $141. the amount paid by the plaintiff 
on the agreement which he adopted as the measure of damages.

In the first place, there is no jurisdiction in the County 
Court to entertain the action for specific performance as brought 
by the plaintiff. This jurisdiction is expressly excluded by sec. 
57(6) of the County Courts Act.

Nor can there be jurisdiction to entertain in the County 
Court an action to declare the cancellation of an agreement on 
the ground of abandonment, which is in reality the relief claimed 
by the defendants. There is here no allegation of fraud or 
misrepresentation and therefore the matter could not in any 
event come within the jurisdiction of the County Court. Had 
there been such, the jurisdiction would be restricted to contracts 
involving a sum not exceeding $500 : Hi char (Is v. Trotticr, 24 
Man. L.R. 473.

In the well known case of Cornwall v. Hinson, 11900) 2 eh. 
298, a similar action was brought, the plaintiff asking for specific 
performance, and damages instead of or in addition to specific 
performance, or alternatively for damages for breach of con
tract, or for repayment of the money paid. The defendant 
having rendered specific performance impossible, he was held 
liable in damages.

In this present ease it seems to me the trial Judge, in effect, 
found that the defence of an abandonment of the contract had 
not been established, and that the plaintiff was, therefore, en
titled to specific performance. That particular remedy being 
rendered impossible by the action of the defendants in disposing 
of the property, he awarded damages against them in lieu 
thereof, and in ascertaining those damages he took as the
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measure of them the amountH paid by the plaintiff on this con
tract ho found to be unenforceable. If the defendants hud 
sought to establish by action the abandonment by the plaintiff 
of the contract and their acceptance thereof, they would not. 
and could not, have taken proceedings elsewhere than in the 
K'tig's Bench.

The fixing of damages in lieu of specific performance is a 
proceeding authorized by the King's Bench Act, and incidental 
to a form of action not the competence of the County
Court. The governing fact is that the action which had to be 
tried to determine the rights of the parties could be entertained 
in the Court of King's Bench and nowhere else. If the land 
had not been transferred that point would be clear beyond ques
tion. That the appropriate relief could not ultimately be 
granted does not to my mind affect the status of the case as a 
case properly triable by the King's Bench. If it had been con
sidered in the County Court, objection to the jurisdiction would 
have been inevitable. It is impossible to see how a County 
Court could have proceeded to try the facts here involved
without at once being confronted with questions plainly outside 
his competence. A simple action to recover $141 would not 
have been triable without examining the question of the plain
tiff’s right to have the contract performed and the defendant’s 
default in refusing to carry it out. Nor could the defendant's 
defence be touched upon without raising the question of can
cellation of a contract on the ground of abandonment.

With all due deference, therefore, I reach the conclusion 
that this action is not of the proper competence of the County 
Court. I would allow the appeal with costs. The order made 
by Mr. Justice Galt will be set aside with costs.

MAN.

C. A.

Hasrikon.
Cim«To*i J A.

Appeal allowed.

ROBERT BELL ENGINE v. GAGNE. SASK
Simk-alrhriran Nuprrmr Court. Haul tain. VJ„ \nclandn, Broicn, and ——

Fhrotul. JJ. July 15, 1014. 8. (’.
1. WlTXtNNKH ( | I A—10 )—V« Ml'KTKM Y OF COI XSEL AN WITNESS.

Co hihvI may in strict nous testify for the party whose case lie is coil 
ducting, although the practice is highly undesirable.

(Cobbrtf v. Iluthion. 1 El. & 111. II. followed.!

Appeal from judgment at trial. stateme
The appeal was allowed.

9
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SASK •/. Frame, K.( for appellant.
8. C. •/. .1. Allan, K.(for respondent.

llOKKKT
Bei.l

The judgment of the Court wan delivered by

Brown, J. :—The only question that arisen in this appeal is, 
as to the right of eounsel to give evidence on his client's behalf
in a ease in which he is acting as counsel. Mr. Earle, who was 
acting as counsel for the plaintiffs at the trial, wished to give evi
dence on behalf of his clients; and the learned trial .1 ttdge re
fused him that privilege, stating as his reason for doing so:

Although there mu y In- occasion* l h* where other counsel cannot In* 
ohtaineil or where counsel ha* Ihs-ii tiiken hy surprise ait the trial I in which 
the court might allow counsel to give evidence, yet in cases where counsel 
from the delivery of the statement of defence knew that hi* evidence was 
the only evidence on liehalf of his client, to allow such counsel to light for 
his client to the liest of hi* ability as counsel to the close of the defen
dant’s case and then go into the witness box to swear facts to help hi* 
client was not only inimical to the administration of justice hut was so 
calculated to shake the confidence of the public in that administration that 
it should not merely Is- discouraged but should not Is- allowed.

1 atn in full accord with the remarks of the learned trial Judge 
to the effect that such a practice should be discouraged, and that 
counsel should not put themselves in a position where it would 
be necessary to act in the capacity of counsel and witness in the 
same case. It is not ill the interests of the legal profession that 
counsel should Is- required to comment on the evidence given 
by brother counsel engaged as such in the same action, and more
over. the Bench should not be called upon to discuss with counsel 
the weight to be attached to evidence offered by the counsel him
self. The giving of such evidence must have the effect of pre
venting a full and free discussion on the part of both counsel and 
Bench, and to that extent, at least, serves to hamper the proper 
administration of justice. There is the further feature, which 
is emphasized by the trial Judge, as it affects the public mind. 
In this connection, Wigmore, in his work on Evidence (Can. cd., 
l!Mif>). at p. 2535, $ 1911 (2). referring to this feature as a ground 
of objection, says :

It is concerned with the dangerous effects of the practice ii|hiii the 
public mind. In short, it d«s-s not fear that lawyers may as witnesses di* 
tort the truth in favour of the client, but it fears that the public will think 
that they may. and that the public’s respect for the profession and conli 
dence in it will Is* effectively diminislmd. This is at once the most potent 
and most common reason judicially advanced.
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Thv remariai of Ixml Campbell. C.J., in the vaw- of Cobbett v. 
Hudson, 1 El. & HI. 11. 14. might wvll In- here quoted:

We may hope that, without any positive rule against a party addressing 
the jury ami being examined as a witness on oath on hi* own behalf, a 
practice so objectionable is not likely to spring up; for it is not only eon 
trary to good taste ami good feeling, but. as it must lie revolting to the 
minds of the jury, it will generally Is- injurious to those who attempt it.

I am of opinion, however, after examining tin* various and 
somewhat conflicting authorities on the point, that there is no 
rule of law or practice which prevents counsel so giving evidence 
if so disposed. In the ease above referred to. the plaintiff, who 
sued in forma pauperis, conducted his cause in person. Lord 
Campbell, who presided at the trial, instructed the plaintiff that 
if he addressed the jury as an advocate lie could not lx- permitted 
to give evidence as a witness. On the appeal Lord Campbell him
self. who sat as one of the Judges on appeal, in giving the judg
ment of the Court said:

We are of opinion that in this case the rule for a new trial should 
lie made absolute, on the ground that the plaintiff was improperly fold 
that lie could not lie permitted to address the jury as his own advocate 
without agreeing to waive his right to Is- examined as a witness in his 
own behalf. We are fully aware of the inconvenient consequences which 
must follow from a party to a suit being alternately during the trial 
advocate and witness; and we express our strong disapprobation of stieh 
a practice. I$ut we cannot say that the Judge at nisi ///ins has at present 
sufficient authority to prevent it.

Phipson on Evidence, (4th ed., 1907), tit p. 420, says:
Advocates may in strictness, although the practice is highly undesir

able, testify either for or against the party whose case they are con 
ducting.

Taylor on Evidence (10th ed.), at p. 997. says:
All persons who, at nisi prias. Is-ing engaged in a cause as counsel, 

solicitor, or parties, hail in that capacity actually addressed the jury on 
behalf of that side on which they were afterwards called upon to give evj 
deuce, were at one time supposed to Is- incompetent to give testimony as 
witnesses in such cause. Hut it has since been, on further investigation, 
judicially acknowledged that no such right to reject such a person as a 
witness exists, although the obvious inconvenience of permitting one and 
the same person, first, to state the case as an advocate, ami next, to prove 
that statement as a witness, appears to furnish ample justification for its 
immediate adoption; and it is not only in all cases a most objectionable 
and reprehensible practice for the solicitor who is conducting a matter to
himself also give evidence as a witness in it. but may even, under ...... ial
circumstances, afford ground for a new trial.

Best, in his work oil Evidence (8th ed.). beginning at p. 198.

SASK.

s.c.
Hori-kt

Him.
Knoink

Brown, J.
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111th vd.. p. 1741 goes into tin* question very fully, and at p. 171 
sets out what in his opinion is the result of judicial decision.

There can Im> iio doubt Unit to call an advocate in the cause as a witness 
is most objectionable, anil slioubl be avoided whenever possible, lint we 
apprehend that a Judge has no right in point of law to reject him ; although, 
if the Court alstve were of opinion that, under all the circumstances, any 
practical mischief had resulted from the reception of such a witness, they 
might, in their discretion, grant a new trial, if not as a matter of right, at 
least as matter of judgment.

I i this objectionable practice should become at all general, it 
would be advisable to remedy it by legislation, or perhaps by 
rule of Court. In the ease at bar, it may be that the plaintiffs 
were prejudiced by the rejection of the proffered evidence, and 
there should therefore be a new trial.

In the result the appeal should be allowed with costs, a new 
trial ordered, and the costs of the previous trial should abide the 
event of the new trial.

Appeal allowed.

ALTA. LANCASTER v. HINDS.
IIhrrln Siiintiiif Court, Walsli. •/. X ore in hr r 28, 101 I.R. C.

I. K\ I III M r I 6 XII—020» Will.III. HFKIT A XI) HI mvlKWY—( nxn II T 
I M. TKHTIMOXV PKOIIAIIII ITIKS—N< Al l: TVIIXKII IIV.

On conflicting tesinmnx ns in the application of a payment by 
cheque, the court will incline to give credence to the version which 
appeals the more reasonable and probable.

statement Action on accounts, involving the application of a certain 
payment by cheque.

Judgment was given for the plaintiff.
Short, Itoxx, S< I wood <V Shaw, for the plaintiff.
7. 7. Petrie, for the defendants.
Wai.sh, J. : I have no doubt but that the judgment that I 

am about to give in this case will not he satisfactory to either 
of the parties to it. But I do not think that is my fault. These 
people dealt together for over a year having almost daily trans
actions which in the aggregate ran up into thousands of dollars. 
This was all done without the scratch of a pen between them to 
indicate the terms upon which they were dealing with each other 
or the conditions of any of their contracts. Most of their con
tracting was done by themselves so that in a great many in
stances I have been met simply with the contradictory stories



20 D.L.R. Lancaster v. Hinds.

of the parties. I have not. had tliv henelit. speaking generally, of 
the assistance of independent evidence in the matter. Neither 
side has kept anything in the nature of an accurate account of 
the transactions that have been had between them and under 
these circumstances 1 have picked out the truth as best 1 could 
from the mass of contradictory and confusing and unsatis
factory oral evidence that is before me. The parties themselves 
1 think will agree that they are to blame for the unsatisfactory 
condition of their accounts and perhaps will not be so disap
pointed as they otherwise might beat the result at which I have 
been obliged to arrive. The defendants admit that the plaintiff 
sold and delivered to them after November 19. 1913, meat to 
the value of #‘2,411.88 and the plaintiff accepts that as being 
the correct amount of the purchases made by the defendants 
from him. The only dispute there is with respect to that item 
is as to whether or not the cheque for #2.500 which defendants 
issued to plaintiff on November 10. was issued in respect of those 
purchases. The plaintiff says that the cheque had nothing to 
do with the purchases made after its date. That is the cheque 
given by defendants to him he says in settlement of all the trans
actions which had been had between them up to its date with 
the exception that plaintiff’s pasturage of #400 (four hundred 
dollars) was not included. Defendants say that they gave this 
cheque to the plaintiff to enable him to carry through his pur
chase of the Kllis cattle on the agreement that he would deliver 
to them meat at 11 cents a pound at their shop in Calgary. I 
have not the slightest hesitation in accepting the defendants' 
version as being the correct one. I think not only is the great 
preponderance of evidence in their favour with regard to this 
contention, but that the reason and common sense and prob
ability of the situation is all in favour of it. We have the two 
defendants themselves. We have their salesman Slocum. We 
have the bank manager all giving evidence corroborative of the 
story which they put forward. As against that we have the evi
dence practically of the plaintiff alone with the exception of 
the attempted corroboration of it by his wife who says that she 
saw the receipt for #2.500 which her husband brought out from 
the defendants’ store on this 10th day of November, after the
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Kvtllvmvnl was made. 1 foil a great deal of doubt about the 
truthfulness of plaintiff a story even when he was telling it. and 
before the defendants put their version of the transactions be
fore me and it seemed to me a most unreasonable, a most un
likely thing that this man who has no ed neat ion at all. who can
not read or write even his own name, would have gone in there 
and in the short time while his wife was waiting outside for 
him have been able by himself to effect the settlement with 
Hinds of transactions running into hundreds and perhaps thou
sands of dollars spreading over a period of fully a year. 1 do 
not think it would be possible that that could have been the 
case and his story standing by itself did not impress me as being 
a reasonable or probable story. The contention of the defend
ants is on the other hand a most likely one. Lancaster at the 
time that this cheque was issued was negotiating for the Ellis 
cattle. As a matter of fact he had put a deposit on them, lie 
was depending upon the defendants to enable him to complete 
the purchase and all the dates and all the circumstances coin
bine to lend strength to the story which the defendants tell. 1 
find therefore that the defendants’ version of that is correct 
and instead therefore of the defendants owing the plaintiff 
$*2,411.88 for that meat, the plaintiff owes the defendant $88.12 
being the différence between the amount of meat supplied and 
this sum of $2,500. I think the plaintiff is entitled to recover 
for the pasture which he sues for. The preponderance of evi
dence with respect to this claim and the probabilities combine 
to lead me to the conclusion that his claim in this respect is well 
founded. His story is corroborated in this respect by his wife 
and daughter and I cannot see even any good reason why he 
should have pastured for nothing these cattle which belonged 
to the defendants. He was not under any obligation to do so. 
It is unquestioned that he did so and I think the reasonable 
assumption is that he would be paid for it and the evidence 
satisfies me that he was to he paid and that the amount was 
fixed by agreement between the parties at $400. I do not think 
that tin- defendants are entitled to $210 which they claim is the 
value of three head of cattle which they claim plaintiff did 
not deliver to them. It is the case of oath against oath as far
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as this item is concerned. Lancaster says he delivered all the ALTA, 

defendants’ cattle that were at his place when he was under that 8.C 
contract to slaughter them and Hinds say the number lacked Lancantkb 

three. The onus is on the defendants to establish this claim
Minus.

and they have not succeeded in doing it. ami 1 dismiss that ----
... Wnl.h. J.claim. 1 he item which is giving me the most serious concern 

of all is the claim of #1,0(14 the defendants make as being the 
value of the hides of their cattle which admittedly were not 
delivered by plaintiff to them. These hides were the property 
of the defendants and unless some different arrangement was 
made the.» were entitled to get them from the plaintiff or failing 
that to get their value. The plaintiff's story is that the cattle 
of the defendants which were pastured on his place were suffer
ing, at least they required to be fed. required something more 
than the pasture that they were grazing on and that under 
agreement between him and the defendants he fed these cattle 
hay and green feed under the arrangement that he was to be 
entitled to retain as compensation or remuneration for that, 
these hides. 1 think there is no question on the evidence but 
that the plaintiff did feed the defendants' cattle. The evidence 
of himself and his daughter, the entries which were made by her, 
satisfy me that considerable quantities of hay and green feed 
were fed by plaintiff to the cattle of the defendants. The 
plaintiff was under no obligation to do this. I cannot conceive 
why he should have done it unless under some such arrangement 
as that which lie put forward, lie sold the hides and he did so 
with the knowledge of the defendants. They knew that he was 
bringing the hides into Calgary, getting the money, and keep
ing the money. They do not appear to have asked him to ac
count for it. They had the means in their own hands to keep 
the payment of the value of these hides out of his money if they 
thought they were entitled to it and they did not do it. The 
fad that these cattle were fed by plaintiff and the course of con
duct adopted by the* defendants in their dealing with plaintiff 
with respect to these hides suggests to my mind that the agree
ment which plaintiff alleges was the agreement was as a matter 
of fact made between them, that he was to be entitled to the 
hides in return for the feeding of the cattle and I so find. That

lit—n.i..*.
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being the* ease, defendants are not entitled to recover this sum 
or any sum in respect of that. Defendants are. in my judg
ment. entitled to the sum of $122.19 being the balance unex
pended of the sum of $200 which they gave the plaintiff to pur
chase these chickens and turkeys, lie admitted that he only 
delivered them $77.81 worth of poultry and 1 think he is liable 
to them for the balance of $122.19. He says that he put that 
amount to his credit in the bank at Cochrane and used it for sub
sequent purchases of cattle for the defendants which he bought 
for them, but he fails to satisfy me this is the case and defend
ants are entitled to credit for that item. I think plaintiff is 
liable for $12.70. the value of the scales. I do not think de
fendants are entitled to recover $19.05. one of the items in para
graph 4 in the counterclaim ; this is a case of oath against oath. 
Hinds says these things were delivered and plaintiff says they 
were not. The item of $15 is admitted and defendants are en
titled to credit for that. 1 do not think they are entitled to 
credit for the sum of $05 being the amount claimed for two 
veals. Plaintiff says these carcasses were in good condition 
when he left them there and defendants' witness Slocum tells a 
story which sounds most unlikely. He says that when Lan
caster was unloading these carcasses at the shop he told him that 
they were not good and says that he. Slocum, noticed that they 
were not good and he says, notwithstanding the statement of the 
plaintiff and his own knowledge of the fact that the veal was not 
good, they were taken in and bought and paid for. I cannot 
conceive it possible that men engaged in the butcher business 
would buy animals which the of the vendor told them
were rotten and that they paid out their good money for them. 
There does not seem to have been any attempt at all on the part 
of the defendants to get back the sum of $65 which they paid 
for these carcasses. They could easily have kept that amount 
out of the subsequent sums, out of the sums which subsequently 
they became indebted to plaintiff in respect of. and they do not 
seem to have made the slightest aticmpt to do it and 1 say that 
they are not entitled to credit for that amount. The outcome of 
this protracted litigation is that the plaintiff is entitled to re
cover $400 for the pasture. The defendants are entitled to re-

D./C
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cover $2.'W.01 I icing the aggregate of the items which I have 
allowed. These amounts which defendants are entitled to credit 
on are more matters of a setoff than counterclaim and they 
should he deducted from $400 found owing to the plaintiff, and 
therefore judgment will lie entered for the plaintiff for $101.09 
with costs. That will he such costs as that amount of judg
ment will entitle plain*iff to: whatever rules cover such costs 
on taxation will lie applied at the taxation of these costs. I 
do not think plaintiff is entitled to costs of the witness fees for 
his witnesses Oopethorn. Nichols, and Patterson. They were 
all called on a branch of the ease on which plaintiff has failed.

Judgment for plaintiff.

ALTA

s. c.
l.AXCAHTKR

TESSIER v LESSARD ALTA
l Iberia Supreme Court. Scott. Stuart. Sim nions ami Walsli. .1.1. —

Ocloln r 21. 11114. S.C.
1. Ei.kctionn ( t IV—Ola i — Contests—.It rikdhtiox - I’rmimixary

OHJKCTIOX—ST ATI'S OK I'K.TITIONKR.

The mere change of name of the electoral district in which a peti 
tinner résiliés on the creation of a new electoral district, including his 
place of residence, does not deprive the petitioner of his statua as such 
in the new district although h\ reason of the election I icing held within 

.‘I months after the creation of the new district the three months' prior 
residence necessary under see. PH of the Elections Act (Alta.). 100!». 
ch. It. to ipialify as an elector is made up partly of time in which the 
territory was part of the former district.

2. El.MTIO.XH ( 8 IV—Ola I—( ONT KMT N — .1IKIMOICTIOX — Dlllis II MIK
costs — Aiivaxckii iiy a noth m tiiax tiik iotitioxkb.

That the <le|Hi%it for costs on an election petition under the I'ontro 
verted Elections Act. Alta.. 1007. see. 5. was not the petitioner's own 
money, hut was supplied by another person for the purposes of the 
petition does not constitute a valid preliminary objection.

It. Ei.mtions i # IV—01a i ( oxtksts .It hisoictiox Skrvici 
" t'OI’Y OK PKTITIOX " MINIS ON ». I'AUK— EKKMT—RUMK.IIY.

It is a good preliminary objection to an election petition under the 
Controverted Election* Act. Alta.. 1907. eh. 2. to shew that the “copy 
of petition" served was defective lsrau*e of an entire page having Ism 
omitted from the alleged copy : the defect i- not curable under sec. |s 
of tlie Act which makes the .judicature Ordinance applicable in certain 
contingencies and an amendment i* not permissible: hut. semble, the 
petitioner might have applied under sir. 7 of the Act for an extension 
of time within which to make a fresh service.

Appeal from the decision of Beck. .1., netting aside an election statement 
petition.

The appeal wan dismissed.
Frank Ford, K.tand ('. II. tirant, for the petitioner, 

appellant.
(). M. liiggar, K.C.. for the respondent.
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Tin* judgment of the Court was delivered by

Simmons, J.This is an appeal from the derision of Berk, 
•I., netting aside a petition against the return of the respondent 
Lessard as a member of the Legislative Assembly upon a pre
liminary objection pursuant to the- Controverted Elections Act, 
eh. 1007. Albe rta. See. 10 of said Act provides that the respon
dent may at any time within twenty days after service of the 
petition apply to the* .lodge to se-t such petition aside on the- fol
lowing grounels, among others :

I. Tluit tliv petitioner is not <pnilill<-il to tile a petition. 2. That the 
deposit has not Iren made as provided in see. ft of I he Act. .1. That service 
of a copy of such petition has not been made on him as herein prescribed.

The respemdent se-ts up each of these- as a ground for setting 
aside the pe-tition. The- judgme-nt appeale-d from dealt only with 
the- last of these- and found that service* of a copy of the pe-tition 
hael not been maele- upon the- re-spemdent as required by the- Act 
a ml se-t asiele- the* pe-tition.

The first objection, namely, that the petitioner was not quali
fier! is purely technical and does not arise out of an act en* omis
sion eif the petitioner, .lust prior tee the election in question on 
March 20, 1913, e-h. 2 of Albe rta. 1913, created the- Electoral 
Division eif St. Paul. See*. 104 eif the Elections Act. cli. 3. Al
berta. 1909, provides that the* elector must reside in the* electoral 
divisiem for three memths immediately preceding the- election ; 
and as the writ for the- election issue-el the* next day after the 
criming into force eif eh. 2 Alberta, 1913, the place- of residence 
eif the- c-lector was not designated as the- electoral district of St. 
Paul eluring the- preceding three months. It is obvious that if 
this objection were tenable that no valid election was held as 
there could not be- any epialified electors in the- said constituency, 
sec. 2. sub-see. 10 of eh. 3. 1909, enacts that

"Hhvtimil Division" means » plner- nr territorial » mi in Albert» en 
title-el to return » memlier to serve in the Legislative Assembly of Albe-rt».

It is not disputed that three months before- the election tin- 
petitioner diel then reside in the territory which by virtue of the 
Act of 1913 received the designation of the Electoral district of 
St. Paul. It is quite evident that three months prior to the elec
tion the petitioner was residing in the place or territorial area 
which by virtue of the Act of 1913 Is-enine entitled to return a
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menilxr, uihI Ihv niviv chaiigi' in thv ilinigiuiliun nf |hr " jilin-i ALIA, 
or territorial ami " or any |nirl thvnuf did not have the effort s c. 
of depriving the |iet it inner nf hi* stains nf a resident in said 1~7II1 
distriet. r.

I.KK8ARII.
See. f> of the ('ontroverted Elections Act provides that the ----

petitioner at tile time lie files the petition shall deposit with the eteuilone J 
clerk of the Court the sum of $0(M) as security for the respon
dents costs. The petitioner admitted upon examination that the 
$•'>00 deposited by him was not his own money but was given to 
him by one Garneau for the purpose of making the deposit. It 
is suggested that we should read into this section an apparent 
intention of the legislature that the petitioner must la* a man of 
substance ami not a straw man put forward by tin- </< fm to peti
tioner who advances the deposit. There is no disclosure of anx 
such purpose in the plain reading of the section. The manifest 
and only purpose was security for the respondents costs. Objec
tion was raised on tin- grounds of champerty and maintenance, 
but without expressing any view as to whether this ground might 
be raised at the trial it is clear that see. 10 does not afford any 
ground f<ir setting it up as a preliminary objection.

Very important questions of both law and fact have to In 
dealt with under the third head. The respondent's evidence is to 
the effect that immediately upon receiving what purported to be 
a copy of the petition he took the same to his solicitor. Sydnex 
Woods, Ksq„ K.C.. who compared it with the original and found 
that page fi of the copy was missing. A portion of pars. 7 and 11 
and the whole of pars. 8. 9 and 10 of the original were absent 
from the copy. Walter Marshall the sheriff's bailiff who made 
the service upon the respondent, says: “ I read over the original 
and the copy and so far as 1 could judge with the eye there was 
no difference.” and further. “ 1 read them both through and 
compared the number of paragraphs of the original as far as I 
could remember,” and in answer to the question, “ Were the two 
the same,” replied “ As far as I could see.” Mr. Lessard was 
quite positive that he held the document in his hand when served 
and immediately took it to Mr. Woods' office and Mr. Woods 
discovered the absence of the missing pages.

Counsel for the petitioner did not cross-examine Mr. Lessard, 
whereupon Mr. Biggar, counsel for the respondent, made the
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statement that Mr. Woods was away but that hv would give evi
dence as to the condition of the document. Counsel for the peti
tioner observed that he did not intend to suggest that Mr. Lessard 
fabricated. It is obvious that an objection arising out of cir
cumstances such as arose in this ease require careful scrutiny be
cause a dishonest respondent could mutilate the copy served upon 
him and then raise the preliminary objection that he had not 
been served with a true copy.

The learned trial Judge accepted the statement of Mr. Les
sard which indeed was not questioned by counsel for the peti
tioner and under the circumstances the facts as found by the 
Judge should not be disturbed. As to the legal result although 
an amendment was asked for it does not appear that the trial 
Judge had any authority to grant it.

In lie ('entre Brun Election, 4 O.L.R. 2(53, the material part 
of the copy was intact but by an error on the part of a clerk a 
pen was run through the last clause of the copy which contained 
only the formal prayer of the petition and Mr. .lustice Osier held 
that the objection was a purely formal one to which by R. LX. no 
effect ought to be given and ordered an amendment of the copy. 
R. LX. which is the Imperial rule pursuant to the Parliamentary 
Elections Act 1808. then applicable in Ontario provided that no 
proceedings should be defeated by any formal objection. We 
have no analagous rule, but sec. 18 of the Controverted Elections 
Act. ch. 2 of 11107, Alberta, provides that

The mm id petition olid nil proemlinp* thereunder mIiiiII Im* deemed to he 
h eau ne in the court in which the said petition in tiled, and all the provi
sion* of the Judicature Ordinance ... in ho far as they are applicable 
and not incomdutent with the provisions of this Act shall l«> applicable, etc.

The statute having set out in detail the requirements for mak
ing service the provisions of the Judicature Ordinance as to 
amendment can not be made applicable, and the amendment was 
properly refused. Lixijnr Elu lion Cuse (181)1), 20 Can. S.C.R. 
1 ; It,iminl Elu lion (W (1901). 31 Can. S.C.R. 459.

The trial Judge having found in effect that service of a copy 
of the petition had not been made upon the respondent the peti
tioner might perhaps have applied under sec. 7 of the Act for an 
extension of time in which to make service but no such applica
tion was made. I would therefore dismiss the appeal with costs.

A pin al dismissed.
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McDougall v. Penticton. b.c
Itiilisli Columbia Court of Iii/iral. Uanlomihl. C..I, !.. Iiiiiiij. \lurliu. , ~ 

(lallilnr ami Mrl'IiiHi/is. ././. I. \onmlur 3. |PI4. < ■ A.

I. Action ( 8 I It—.">)- I'm mati hi:; coxihtioxn i*km i iii n i Kxmixekk'n
MMINlOX "TO IMOXINT All. MINIM TEN AMI I.HIMATION" KhkcT.

\N here tin* vontractnr undertakes construction work for it nniui 
«*il»aIit\ under term* hy which the niiinici|iulity is to supply the 
material necessary to carry on that work continuously thus forming 
together tin* entire undertaking, and tie* contract contain* a clause 
whereby "to prevent all dispute* and litigation'* IhiIIi parties agree lliai 
tin* engineer shall in all ease* determine all i|iie»tion* in relation to 
the work and construction thereof and that hi* decision shall lie a eon 
dition precedent to the eoinineneenient of any action hy the contractor 
to recover any money* under the contract or "any damages on account 
of any illegal breach thereof." an action hy the contractor for dam 
age* for alleged delay of the municipality in supplying materials is 
premature and cannot Is* niaintainisl where there has lieen no division 
of the engims'r and the latter'* capacity as an arbitrator is not im 
piigned.

| 1/e/)oUfiull x. 1‘i iitictou. Ill D.L.I5. 43H. reversed ; Hirkmau x.
HoIhiIh. I l»l.1| A.t . J2Î». Ihiulol \ I ini. | MU.1| A < ill. i amnou \.
C mill il. I :< D.L.II. 7Ô7. distinguished ; Wulkhii x. I irloriu. 7 ll.t'.ll.
INI. referred to; see also annotation on engineer** decisions under 
construction contract*. Id H I..15. -141.1

Appeal from the Supreme Court of British Columbia. Mae- statement 
dona hi. J., 16 D.L.R. 4:16.

The appeal wan allowed. Macdonald. C.J.A.. and Ikvinu,
J. A.. dissenting.

S. S. Taylor, K.C.. for appellants (defendants).
.!/. .1. Mmdonalil, for respondents (plaintiffs).
Martin, J.A.: This is an net ion against a municipal cor- Mertta. j.a. 

poration by a firm of contractors for damages because of losses 
incurred in the performance of the contract alleged to be due 
to the delay of the corporation in supplying a large amount of 
materials thereunder.

As a first and complete answer to the action the defend
ant sets up the following clause in the contract:—

KxiaX'KKR tiii: Rkfkbkk.—To prevent nil disputes and litigation it is 
agreed, by and lietwe-n the parties to this contract, that the engineer 
shall in all cases determine all <|tie*tions in relation to the xvnrk and 
e instruction thereof ; and he shall in all cases decide every <|iie*tinn which 
may ari* - relative to the cxirution of the work under this contract, on 
the part of the contractor, and hi* estimate and decision shall lie IImil and 
i- nclusive upon said contractor, and such estimate and decision in case 
mix ipiestion -hall arise, shall Is* a condition precedent to the right of 
the contractor to receive any money under the contract, and a condi 
tion precedent to the commencement of any action hy the said contractor
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tu rwuver any nmiu-y* timlvr tlii* vuntravt. ur any ilionngf* un airuunt uf 
any illi'gnl breach tlivmif.

And alleges that there has been no ‘*detei " or
“ and decision” by the engineer of this question of a
claim for damages arising out of the contract and therefore 
this action is premature and must be dismissed. It is 
that there has been no such decision but it is first submitted that 
the clause does not cover the present claim for damages and 
therefore is no bar to these proceedings. I am unable to take 
this view. The clause provides for several subject matters. 
It first deals with the power of the engineer to “determine all 
questions in relation to the work and construction thereof" 
without limitation, of which delay would clearly be one, irre
spective of whom it was caused by. because it must be remem
bered that the ‘* work in relation to which all questions are to 
be determined by the referee is the whole undertaking, which is 
the subject matter of the contract, viz., the water works system. 
I'lider that contract there are reciprocal obligations, the muni
cipality being bound to supply a large and valuable amount of 
material for “the construction of the work" (to use the very 
words of the preceding clause) according to specifications and 
the supplying of the balance of the materials and the doing of 
all the “work" (i.e., labour, manual and professional) upon 
the said work (undertaking) is the duty of the contractor. 
(’lause 1 Hi of the specifications shews what material the muni
cipality was to supply and provides for the class of delays in 
so supplying that it is to lie liable for to the contractor as dam
ages. and for an extension of time to meet such an event. This 
is a vital matter in the contract to all concerned because by the 
preceding clause 115 the contractors are obligated to commence 
work on the ground within ten days “and to proceed therewith 
vigorously and continuously until completion." Once the true 
situation is grasped, can it for a moment Is* seriously contended 
that in such circumstances the contemplated delay and damage 
thus provided for. arc not “questions in relation to the work 
and the construction thereof" which, “to prevent all disputes 
and litigation ... it is agreed shall be determined by the 
referee ? I think not. This is not the ease of a contractor

6363
4077

0407
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undertaking to supply all inatvrials ami work in const meting B c
a water system, with the sole obligation of tin* other party of c. A.
paying for it upon completion, ami therefore any loss or damage XM
for delay being only caused by the eontraetor; «piite the reverse: *•
the loss or damage herein could arise just as easily from the 1 'N n< ION

delay of the other party who took an active part in the perform- M"rlln ,, A'
anee of the contract, as the event, it is alleged proved.

Then the clause goes on to direct that “the engineer shall in 
all eases decide every question which may arise relative to the 
execution of the work under this contract on the part of the con
tractor" only. Then there is the general clause applicable to 
all claims, providing not only that the contractor must obtain 
such estimate and decision as a condition precedent to his right 
“to receive any money under the contract" but also that it shall 
be “a condition precedent to the commencement of any action 
by the said contractor to recover any moneys under this contract 
or any damages on account of any illegal breach thereof."
This apt and comprehensive language clearly, to my mind re
lates to and covers the case of all the questions in relation to 
the *• wu i ' alicudy referied to. and justifies the view that it 
was the intention to leave just such claims as the present to the 
decision of the engineer in order “to prevent all disputes and 
litigation" as the clause declares its object to be in its opening 
words. It should also be remembered that the plaintiffs them
selves considered this clause covered their present claim for dam
ages because they invoked it to obtain a decision in their favour 
in the manner hereinafter considered, and though this would not 
of itself decide the point against them, yet it is late in the day 
for them to say now that the clause docs not contemplate 
something xvhich they said it did contemplate when 
they invoked it: their actions shew what they considered the 
intention of the clause to Ik1 when they agreed to its being put 
in the contract.

To escape from this position the plaintiffs take the ground 
that they did, by their letter of the November 15, 1912. ask the 
engineer, under said clause, and. after recital thereof, for a 
determination of their claim for damages caused by “failing to 
furnish said material as required" and offering to afterward
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“submit evidence touching the mutters in question to enable you 
to fully determine the matters at issue,” and calling upon the 
engineer to “make a finding of the amount due them for breach 
of said condition to supply material when required . . etc.” 
If this demand for a determination of the questions had stopped 
there no difficulty could have been experienced but it went on 
to make the following remarkable and illegal stipulation (which 
was also in part made in Scott v. Corp. of Liverpool (18.18). 1 
(Jiff. 210. 230), of which 1 shall speak later:—

"I lie undersigned, therefore, arc willing ami hereby express their will
ing ne»* a* aforesaid to have you adjudicate upon ami make a timling on 
the «jiiewtion* at inane above referred to. ami to accept your decision 
thereon if the name in just ami reanonahle. ami to that end formally make 
thin application to you. Thin application in made without prejudice to 
mix legal rights of the undersigned under said agreement of the 21st 
of July, 1911.

In answer to this demand the engineer, Latimer, by his letter 
of December 2, 1912, after reciting said clause, fixed “a hear
ing” of the said claim thereunder at his office at Penticton, the 
site of the works, for December 16, but at the request of the 
claimants it was adjourned by the engineer to January 10. 1913, 
to suit their convenience. The plaintiff's* solicitors in their 
letter of December 6, 1912 to the defendants’ solicitor, asking 
for said adjournment to January 10, say as follows, after re
ferring to the notice to the engineer to “deal with the claim”:—

There in mi need, to our mind, no fur im the np|ieiirmice before Mr. 
Lntimer on the loth prux. with evidence, etc., in concerned, of having any 
formal submission to arbitration prepared, an it in not an arbitration in 
it» true sense. Mr. McDougall ami bin witnesses will appear on the 10th 
January and submit their evidence and await the finding of Mr. Latimer, 
after which they will take such action an may seem advisable to them by 
way of either accepting his finding or taking further action in the ( ourtw. 
after compliance with thin condition precedent to such action.

When the hearing was opened the said notice of November 
15, was read and, as might have been expected, difficulty imme
diately arose, McDougall flatly taking the position that he 
would not abide by the decision of the engineer, saying ‘‘we 
have no right to submit to you as sole arbitrator” (A.B. 941). 
The defendants’ solicitor very properly objected (A.B. 942) to 
going on under a notice which repudiated the finality of the 
heaving or determination and sought to fetter the jurisdiction
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of thv rcfiTve. To go on subject to a condition which gave one 
party to the dispute the power to decide whether or no the 
referee’s decision was ‘‘just and reasonable * ’ was a preposterous 
and impossible position to place either the referee or the other 
party in, and to agree to it and proceed in such circumstances 
would have been dangerous. The embarrassing situation was 
further heightened by the formal notification that the proceed
ings invoked by the plaintiffs were to be “without prejudice to 
any other legal rights.” McDougall persisted in his unjusti
fiable and unfair contention saying that the notice had been 
drawn up by his solicitors (A.B. 943-44) and that “Mr. Russell 
is quite good enough for our expenses if he has not made the 
notice correct. We are acting on our legal instructions here.” 
Also—

I sav 1 liait tliis notiv.* is in order ami I am prepared to proceed, ami 
if you are not prepared there can he nothin” done. This letter of Hassell's 
to you on our behalf is what I am going to go on, and it is only under 
that I am going.

The engineer decided that he could not proceed under that 
notice and after further discussion, in the course of which the 
defendants’ solicitor asked for a new notice to be given (which 
was really not necessary if the objectionable features of the ex
isting one had been withdrawn), McDougall finally said, accord
ing to the accepted minutes of the meeting

\V<* are not going to alter that notice, and you have agreed under the 
contract to hear us on our claim and if you have a mind to. give us a deci
sion of it.

Mr. Latimen Not in the present instance.

I take this to mean, clearly, not in the way the matter was 
then present before him. and there can be no doubt that he was 
perfectly right in so deciding.

Though it does not appear in the report of the proceedings it 
appears by the evidence that after this decision there was an 
interval of a few minutes in which there was a consultation be
tween certain of the plaintiffs as to their position, after which 
this occurred, according to the minutes:—

Mr. MeDuutjaU: You have ruled against v- on our notice and we would 
ask you to proceed under the contract.

Mr. Latimer: I have no power to go on except under that clause.

The minutes end here, and it is admitted that after that

B. C.

C. À.

McDougall

Penticton.

Martin, J.A.
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nothing further was done on the hearing. McDougall explains 
it in his evidence thus:—

(J. IImmi wluil liii|i|M-uc<| ? A. Wv jiiHt HtMVctl. In » few mimitv- Mr. 
(•alum ami tliv n mile il left. Mr. (ialian liumlleil up hi- pa per-, ami 
-tarleil to go mit. 1 think he wan the only one out of the thair. My 
two Imivn aat -till. I wan then that tlay in town, aid eouhl not get away 
until the next morning. I wan at the tloor, ami my Inivm were in-itle. 
When the proeeetlingH terminated we all la-gan to neat ter.

It is most unfortunate for the plaintiffs that they did not 
realize and define their position clearly and call their witnesses 
and submit their evidence in of their claim as they said
they would do in their solicitors’letter already quoted, because» 
the onus on them to establish the claim they had set up. There 
was no w on the part of the engineer to hear them, lie 
had been , iced in a very unfair and embarrassing position and 
hardly knew where he stood ; but to the last he rightly took the 
ground that he would hear the claimants under one clause and 
one clause only viz. : the one they had invoked and which he 
had consented to sit under which conferred upon him the duty 
and right vi making a sole and final adjudication of the claim, 
and unfettered by any unlawful curtailment of his jurisdiction 
which the claimants sought to impose upon him. Though Mc- 
l)d finally said to him, “you have ruled against us on our 
notice.” he even then did not withdraw his illegal conditions, 
but simply recited the fact of the adverse ruling, without say
ing that he accepted it, thereby still keeping a card up his sleeve 
in case the hearing went against him. Then lie proceeded to say 
“And we would ask you to proceed under the contract.” What 
docs lie mean by that general request f 11 is claim had been 
launched under a specific clause and the engineer was sitting 
to hear it under that clause, so he made as safe and reasonable 
a reply as any much badgered and harrassed layman could have 
been expected to make in the circumstances—“ 1 have no power 
to go on except under that clause.” In other words “I have 
power under the clause you have invoked, and will sit under it 
alone and hear you if you wish.” But the plaintiffs sat still and 
did nothing to support their claim before this their chosen 
tribunal and obtain the necessary decision in their favour, and 
by that default they put themselves out of Court under their

4

C9C
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own contract and have lost their light to maintain this action, 
as matters now stand, whatever other rights they may have, if 
any. I find it impossible to say that the referee refused to do 
his duty. On the contrary. I think on the evidence he acted 
like a careful and conscientious man who in a trying position was 
anxious to do his duty between all parties, and if the proceed
ings that the plaintiffs instituted proved abortive that unfortun
ate result was brought about by their own equivocal conduct.

Out of deference to the learned trial Judge I briefly notice 
his reasons for not giving effect to this defence, which, in the 
view I take of it, renders it unnecessary to consider the others 
set up. He gets over it by finding that the engineer “by his 
course of action and surrounding circumstances placed him
self in such a position that his independence was destroyed and 
he was no longer a free agent.” It was. however, admitted be
fore us that there was no evidence to support that finding, so 
the cases relied upon by the learned Judge have no application. 
They are both decisions of tin* Mouse of Lords, the first of them, 
Hickman v. Roberts, |1913| A C. 229, 82 L.J.K.B. (178; 2 Hud
son (4th ed.) 426, being a ease wherein the Lord Chancellor 
adopted the view of Fletcher Moulton, L.J.. that the architect 
had so conducted himself that
lie i* no longer lit to lie n .Itnlge because lie luul been ueting ill the in
terests of one of the parties and by their direction. That taints the whole 
of his acts and makes them invalid, whatever subsequent matter his deci
sion is directed to.

And Lord Shaw said that
the certificate was wrongly withheld on account of the submission of the 
arbitrators’ judgment to the judgment of the proprietors the latter pre
venting the issue of that document.

The second ease is Bristol Corporation v. Aird, [ 1913] A.C. 
241. 82 L.J.K.B. 084, wherein a motion to stay an action so that 
the differences might be submitted to the adjudication of an 
engineer as provided by the contract was refused because the 
engineer would be placed in the position of both Judge and 
witness, and as Lord Parker, at p. 69.1 put it (in considering 
some circumstances wherein the Court will exercise its discre
tion) on the facts before the Court it appeared that there would 
be
a probable conflict of evidence on matters as to which the arbitrator him-
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self will, iii iIm* hi ir null <*oiir%«\ In* tin* principal wit neon on onv si«le. In 
Hiicli n i'H-i* it might lunl to a niiwiirriiigi' of justice if tin* arbitration 
wm- iillowiil to |iriii'vvil. a ml «me of tin* pa rt ie* were in consequence de 
|irive«l of tln> elianei* of testing the trntli l«y means of cross-examinnthm, 
or if the arbitrator hail to determine whether he had himself «lone any
thing by wliiidi one of the partie* might In* «‘*toppe«l from raining any 
|«artienlar point.

it is unnecessary to note any other authority, except that of 
Wullh a v. Cilji of Victoria (1900), 7 B.C.R. 481, where I col- 
ItM'teil the principal one* up to that date, and later one* are to 
be found cited in Hudson ( 1914), 4th cd. vol 1. pp. 402 et neq. : 
750. observing only that in the House of Lords cases above cited 
the engineer or architect who has been heretofore generally 
styled a quasi arbitrator is referred to as “arbitrator.” The 
attitude that the Courts should adopt in considering clauses of 
this sort is thus lai 1 down by Lord Monion in the Hristol case:—

It mii-t consider all tin* cireumManees of tin* caw: Imt it ha* to con
soler them with a strong Idas. in my opinion, in favour of maintaining 
the M|M*vial bargain between tin- par ies. though at tin* Haim* tilin' with a 
vigiliiih'i' to him- that it in not driving «‘ith«*r of tin- parties to a tribunal 
where they will not get substantial justice.

It follows that the appeal should be allowed and the action 
dismissed.

ostiiher, j.a. Oallihkr, J.A. :—I must confess that I experience no little 
difficulty in coming to a conclusion in interpreting the clause of 
the contract under the heading “Engineer the Referee** at p. 
781, A.B.

This clause is as follows :—
To prevent all ilispiites and litigation it in agreed, by ami lietween the 

parties to this contract, that tin- enginiM-r shall in all eases «letermine all 
questions in relation to the work and the construction thereof: ami lie 
shall in all cases «liM'ide every question which may arise relative to the ex 
«•cation of the work umh'r this contract, on the part «»f the contractor, 
ami his estimate ami <l«*cision shall lie final and conclusive up«m said con
tractor. and such estimate ami decision in case any question shall arise 
shall Is- a condition priMMsIent t«i tin- right of the contractor, to receive 
any money umler this contract, ami a condition preml«»nt t«i the com
mencement of any action hy tin* contractor t«i recover any mom*vs umler 
this contract, or any damages «ni ac«-ount of any allcgtsl breach thereof.

In view of the fact that certain materials had to be sup
plied by the defendants so as to enable the plaintiffs to continu
ously carry on the contract (see secti m 116, A.B. 807), I think 
the word “work” where it first occurs in the above quoted clause

• >
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must In1 taken to mean “undertaking." and there is nothing as 
I view it in what follows in that clause to change that character.

We have then a contract in which the parties agree the one 
to do the work and the other to supply the material necessary 
to carry on that work continuously, thus forming together the 
entire undertaking, and the parties in specific words agree to 
refer to the engineer for his determination all questions in rela
tion to the work (undertaking) and the construction thereof.

In addition to the cases cited to us at the hearing. I find an
other ease: Lawson v. Wallasey Local 3oar<l (1882). 52 L.J.Q.B. 
302. 11 Q.B.D. 229. and if I read that case aright, had the cir
cumstances there been as in the case at bar the contention of the 
defendants there which is the contention of the appellants here, 
viz. : that the claim for damages caused by delay would be a 
difference concerning a matter in connection with the contract, 
and therefore a matter for the decision of the engineer, would 
have been upheld. Denman. .)., who delivered the judgment 
of the Court, points out at p. Î08, that the dispute regarding 
the removal of certain staging in a river within a reasonable 
time was not part of the original contract but was one which 
arose out of a breach of an implied contract which was not part 
of or necessarily connected with the contract under seal. Here 
the breach complained of is one directly provided for in the con
tract.

Unless it can be said that the engineer has refused to arbi
trate upon the difference between the parties (or it can be shewn 
that he is not a fit and proper person to do so. with which I shall 
presently deal) the appeal must be allowed. As to the refusal 
to arbitrate, I take the same view as my brother Martin and for 
the same reasons. As to whether the engineer is a proper per
son to a et I see no reason why he cannot bring to hear upon the 
matter an unprejudiced mind.

He has done nothing which should disqualify him or render 
him unfit, as was the case in Hickman v. Roberts, 11913] A.(\ 
229. 82 L.J.K.B. 678, nor will he be placed in the position of 
judge and witness, which was the case* in Bristol Corpn. v. Airrf, 
[1913] A.U. 241. 82 L.J.K.B. 684.

B. C.

C. A.

Me Dorn all
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Mti>niLLiPs, J.A.:—1 am of the same opinion as my brother 
Martin. I think possibly if this ease had been launched and 
tried as Bush v. Trustees of Whit (haven ( 1888), 52 J.I\ 392, 
and the trial 3udge had held as the jury did in that ease the 
plaintiffs might have been entitled to succeed notwithstanding 
the conditions of the contract with respect to delay and submis
sion-- the headnote of the case at p. 392, reads as follows :—

Where a contract in made with reference to certain anticipated cir
cumstances. ami when it Iteconies wholly inapplicable or impossible of 
application to any such circumstances, without any default on the part of 
tic- plaintiff, it ceases to have any application: it cannot be applied to 
other circumstances which could not have been in tin* contemplation of the 
parties when tin* contract was made.

It. contracted with W.. (a water company) in the month of dune, to 
lay a certain conduit pipe, and W. agreed to be ready at all times to give 
B. possession of the sites, to enable him to proceed with the construe 
t ion of the works. By means of W.'s delay in giving possession of por
tions of the sites to K.. It. was thrown into the winter months, when wages 
were higher and the works were more difficult to construct.

Held, that a summer contract having, by implication, been in the con
templation of the parties when the contract was made. It. was entitled to 
a t/mm tu in meruit, or damages in respect of the increased expenditure 
which he was thereby compelled to incur.

Jackson v. The t'nion Murine Insurance Vo., L.R. S ('.I*. 572. followed.
The present ease though is one brought for breach of a con

tract treated throughout as subsisting—not put at an end—and 
the plaintiff is claiming damages for breach of contract on the 
ground of delays on the part of the defendant—the municipality 
—in furnishing materials which it was called upon to furnish 
by reason of the provisions of the contract and specifications. 
In the general clauses of the specifications the following provi
sions are found :—

115. The contractor shall commence the work herein contracted for to 
he done on the ground within ten days from the date of the award of tin's 
contract and to proceed therewith vigorously and continuously until com
pletion.

11H. It I icing understood and agreed that the parties of the first part 
are to supply the necessary pipe, hydrants, valves herein specified from 
time to time as mpiired, so ns to enable the parties of the second part to 
proceed continuously and that in the event of the parties of the first part 
being unable through any delays not caused bv them or by their negli
gence. to deliver the said material or any part thereof as required by the 
parties of the second part, the parties of the first part are not to lie held 
responsible or in any way liable for any loss or damage occurring to the 
parties of the second part thereby. In case of delay in delivering material
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us aforesaid In the parties of tin- lirst part, uu extension of time for eom 
pletion of tliis eontract equal to the time of siieli delay shall lie allowed 
the contractor.

117. The whole work covered hy this contract shall he completed and 
ready for use in every respect on or before the .'list of January. 1012, 
except as above provided for.

Stipulated Damages.
I JO. If the contractor fails to fully and entirely complete and liuish 

the work in conformity to the terms and provisions of tlicju* specifications 
within the time herein before specified, lie shall pay to the municipality of 
Penticton. B.<'.. the sum of thirty dollars i$30.00) for each and every day 
thereafter, including Sundays and holidays, that the finishing of the 
contract is delayed, which sum shall Is* construed as stipulated and liqui
dated damages and not as a penalty, and shall lie deducted from the 
amount due by the terms of the contract, provided, however, that in the 
case of justifiable delay the Municipal Council shall have the right to 
extend the time for the completion of the said work, with or without the 
remission of the aliove-mentioned sum as agreed upon as stipulated and 
liquidated damages during the time of the said extension, but no ex 
tension of time for any reason beyond the time fixed therein for the 
completion of the work nor the doing of any part of the work called for by 
this contract, shall be deemed to Is* a waiver by the said Municipal 
Council to the right to abrogate this contract for abandonment or delay. 
And if the contractor shall fully complete the same before the time speci
fied he shall receive an extra or additional payment of fifteen dollars 
($15.00) for each and every day that this work is so finished before the 
time specified.

It will be seen that the question of possible delays were con
templated and dealt with in paragraph 11(1.

In referring to the contract in Bush v. Whitehaven Trustees, 
52 J.P. 392, Lord Coleridge, C.J., at 393, said:—

The contract is one substantially in terms common enough whereby 
the contractor is hound hand and foot to the other party and their en 
gineer . . . Hence, the time may be extended under the authority of
the engineer the effect of which would be to relieve the contractor of the 
penalty. In the first place it seems to me that the construction put upon 
the contract of the defendants is in a high degree oppressive because it 
is manifest that the delay being occasioned apart from corruption or 
mala faint. the only power under the contract is to relieve the plaintiff 
from a thing which lie could never do. Nevertheless, the terms of the con
tract may be so plain that the plaintiff must In- held to them.

Rush v. Whitehaven Trustees, supra, went to the Court of 
Appeal, and Lord Esher, M.It.—see Hudson on Building Con
tracts, 4th ed. (1914)—at p. 132, said:—

If the first contract was gone, if the state of circumstances with regard 
to which it was made were really no longer in existence as between the
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B. C. parties. if the mu* did work for tin* oilier upon tlie new stule of circum
-— stances which the other accepted, knowing that it was being done on the

terms of being paid for, t lull gives rise to a quantum meruit.
McDoixiai.t, Lindloy, L.J., at p. 133, sai<1 :—
pKvrtCTox. I am of the same opinion . Now. the real difficulty in point of

-----  law arises from this, that the lltli and 22ml conditions of this contract
m i iiiiiipH. .r.a. M||(,w |||(, parties had before their minds tin* contingency of delay.

and of delay on the part of the defendants, in getting possession and giv
ing possession- to the contractor of the lands or parts of the lands over 
which lie had to put his pipes, and they provided for delay. There is no 
stipulation as to how long the delay should be. The words are loose and 
general, but at the same time it is «piitc obvious that there must be some 
limit, and the jury have found here that the delay was so great as not 
to lie fairly within the terms of the contract at all: that is to say, that 
the delay was so great that the contract cannot apply to the state of 
things to which the contractor and the defendants had imagined that it 
did. I think that the case of Jaeksnn v. t'ninn Marine Insurance Cam 
panu (H C.1». 572; 10 ( I1. 1251 does apply, and that the decision of the 
Divisional Court must, be affirmed.

Now the present cose must be looked tit quite differently and 
whilst it has been very ably argued by counsel on behalf of the 
plaintiff that the judgment of the learned trial Judge is right 
and can be supported—it has been no less ably argued by 
counsel on behalf of the defendant that under the terms of the 
contract no damages are claimable based upon delay in the de
livery of materials, but if it should be that the plaintiff has any 
claim requiring determination same is covered by the submis
sion clause in the contract which reads as follows:—

Engineer the referee.—To prevent nil dispute* mid litigation it is 
agreed, by and between the parties of this contract, that the engineer shall 
in all cases determine all questions in relation to the work and the con
struction thereof ; and he shall in all eases decide every quest ion which 
may arise relative to the execution of the work under this contract on the 
part of the contractor. And his estimate and decision shall be dual and 
conclusive upon said contractor, and such estimate and decision in ease 
any question shall arise, shall he a condition precedent to the right of the 
contractor, to receive any money under this contract, and a condition pre
cedent to the commencement of any action by the contractor to recover 
any moneys under this contract, or any damages on account of any illegal 
breach thereof.

If this contention so strenuously urged by counsel for the 
defendant be the correct construction to be put upon the con
tract it follows that the present action is prematurely brought 
being brought before the determination of the question by the



20 D.L.R. Mellon; ai.i. v. Pinticton. 4259

engineer—there being an absence of mala files ami no sugges- BC- 
tion thaï the defendant ha* in any way identified itself with the c. A. 
engineer so as to prevent the plaintift" front obtaining what xi< iTmTx, , 
may Ik* properly due. r.

In my opinion it is elear from the opening words of the sub- 1 'NIM ll N
mission clause above set forth—“To prevent all disputes and M ,,h,n 
litigation it is agreed by and between the parties of this contract 
that the engineer shall in all cases determine all questions in 
relation to the work and the construction thereof etc.” that the 
contract of the parties was that every question relative to the 
undertaking or adventure entered upon was to be determined 
by the engineer who was to be the final arbiter in respect thereof.

The submission in my opinion is absolute and leaves no ques
tion open for agitation in the t'ourts other than perhaps after 
an award the due enforcement thereof, i.e., in my opinion the 
submission or arbitration clause covers the question which is 
being litigated in this action and a determination thereunder is 
a condition preecdent to any action being brought : Edwards v. 
Aherayron Mutual Shift /us. Co. ( 1876), 1 Q.B.D. 563 ; Alex
ander v. Campbell ( 1872), 41 L.J. Ch. 478, at 484.

That a submission may oust the jurisdiction of the Court 
is well settled : Scott v. Avar y ( 1856). 5 ILL. ('as. 811 : Collins 
v. Lockf ( 1879), 4 A.C. G74 : London (luarantn Co. v. F ear nl ip 
(1880), 5 A.C. 911; Caledonian Insurance Co. v. (Himour,
(18931 A.C. 86.

Turning to the proceedings which took place before the 
engineer, in my opinion the engineer did not in any way refuse 
to act or abdicate his position as the named referee to finally 
and conclusively decide all questions—but the conduct of the 
plaintiff was such that the abortiveness of the proceedings was 
wholly due to the conduct of the plaintiff—it was the plaintiff’s 
duty to then and there or at some subsequent time adduce all 
such evidence as was available to support the alleged claim for 
damages consequent upon the alleged delays.

The present case is not within the principle as defined by 
Lord Shaw in the judgment of their Lordships of the Privy 
Council in Cameron v. Cuddy, ( 1914] A.C. 651, 13 D.L.It. 757 
—which was that if for any sufficient cause the arbitration prove
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B c abortive it is then the duty of the Court to hear and determine
('.A. the question here there is no sufficient cause—the plaintiff
,7 should have proceeded before the engineer and the fault is theMcDovoali. 1

v. plaintiff’s fault.
I’K.vriCTON.

The plaintiff does not attempt in the pleadings to set up that
M. I*liilli|w. /.A the engineer refused to hear the alleged claim for damages and

that in so doing he was acting in collusion with the defendant— 
the truth is the plaintiff would not appear to have been willing 
to proceed before the engineer save upon terms and conditions 
that the engineer could not admit of, viz. : any award made 
would only be acceded to by the plaintiff if just and reasonable, 
but not otherwise—this was an absolutely untenable position 
for the plaintiff to take and one that the engineer was rightly 
entitled to disagree with.

There is some suggestion in the evidence that the engineer 
was not in a position to bring to the consideration of the ques
tion that judicial and impartial mind that is to be expected and 
may be said to be required : Hickman v. Huberts, [1913] A.C. 
229, ILL., but 1 do not so read the evidence.

In Cross v. Leeds Corporation ( 1902), V.A., reported in 
Hudson on Building Contracts, 4th ed. (1914), vol. 2. at p. 339, 
there is to be found this statement:—

A namod arbitrator wli i- an nilivial of tin* Leeds Corporation wrote 
n letter in which In* said 1 ' tin* claim of the contractors against the cor
poration was outrageou- I hr contractors brought an action against the 
corporation which tie ipartition applied to have stayed pending the 
arbitration, the con' ns opposed. Held, that the arbitrator was not 
disqualified.

It follows that in my opinion the action has been wrongly 
conceived and upon the evidence as we have it before us, there
can be but the one result—and that is that the action must stand 
dismissed and the appeal allowed with costs here and below.

Appced allowed.
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CANADIAN NIAGARA POWER CO. v. STAMFORD.
ELECTRICAL DEVELOPMENT CO. OF ONTARIO v. STAMFORD 

ONTARIO POWER CO. OF NIAGARA FALLS v. STAMFORD
Supreme ('unit of Canada, Sir Charles Fitzpatrick, Id button. Duff,

I n;tlin, ami Itrodeur, June l!l, 1014.
1. SCHOOLS | s IV—70 I—RIGHT TO TAX KXKMFTKIl COMI'AMKH—Ml XICIFAI.

IIY-I.AWS FIXIXli ANNKNNMKXT OF t'O XI FAX IKS—1*1 Itl.lC SCHOOLS Ad'
—Mvxiciv.xi. Act X ai.idatimi i.i i.inlatiox. how i.imitkd.

Hint in ii ii ici pa I by-laws living tin* nsse-sment of certain power coin 
I'»Ilivs bad Cecil confirmed by the Ontario Legislature will not. prevent 
the operation of the restriction imposed by the Public Schools Act and 
the Municipal Act. [R.N.O. 1!M4. eh. 200. sec. :t!l. and R.S.O. |0|4, eh. 
1 s<*c. 300 i < | | by which no municipal exemption by-law in whole
°r in part shall be held or construed to exempt from school rates; this 
restriction applies not only to by-laws passed under the general powers 
ot a municipality but also to special by-laws exempting from municipal 
assessment of any nature or kind beyond the rates on an agreed annual 
assessment, and tin- assessment for school rates is not limited by the

| Camillion Xinnara Doner Co. v. Stamford, sali nom lit Ontario 
Foil,,- Co. and Stamford. |X D.L.R. t!4. «0 O.L.R. .*17*. m Hi lined ; f 
v. Winnipeg, :i0 Can. S.C.R. 558, distinguished.!

Appeal from tlmsions of tin* Appellate Division of the 
Supreme Court of Ontario. IS D.L.R. Ii4. 70: 10 o.L.R. 37H. :$H4. 
391. affirming in eaeh ease the order of the Ontario Railway and 
Municipal Board which dismissed an appeal from the Court of 
Revision confirming the assessment on appellant ’s property for 
school purposes.

In 1903 the Council of the Township of Stamford passed tin- 
following by-law.

By-law No. 9. 1903.
A by-law relating to the assessment and taxation of the property of 

the Canadian Niagara Power Company.
Whereas the undertaking and works of the Canadian Niagara Power 

Company are calculated to contribute materially to the prosperity and 
well-being of the ratepayers of the municipality of the Township of Stain 
ford, and it is expedient to grant the request of the said company to the 
council, to exempt the said company and its property within the municipal
ity from municipal assessment in part, and to agree to and lix the assess 
ment as hereinafter set forth and apportioned as hereinafter set forth.

lie it therefore enacted by the Municipal Council of the Township of 
Stamford, acting under and by virtue of see. 8 of 55 Viet., eh. 8. and all and 
every other authority enabling it in that behalf, for itself, its successors 
and assigns, and it is hereby enacted that the annual assessment of all tin- 
real estate property, franchises and effects of the Canadian Niagara Power 
Company, situate from time to time within the municipality of the Town 
ship of Stamford lie and the same is hereby fixed at the sum of one him 
ilred and sixty thousand dollars ($1(10.000), apportioned as follows, namely : 
One hundred thousand dollars upon tunnels, whcclpits. power house, inlets 
and inlet bridges, and other principal works of tin- said company, from

CAN

Statement.
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CAN. time lu time situate in tin* Queen Victoria Niagara Kalla Park, and sixty

s. c. tliousaml dollars ($00.000) upon the other property of the said company 
from time to time situate in the said park or elsewhere in the said muni

< 'ANAll!AN

Power Co.

cipality. for each and every year of the years 1903 to 1923. Iioth years in 
elusive, and that the said company and its property in the municipality 
he. and they hereby are exempted in each year of the said years, from all

Stamford. municipal assessment or taxation of any nature or kind whatsoever beyond 
the amount to he ascertained in each such year by the application of the

Statement yearly rate levied by the municipal council in each such year, to the said 
fixed assessment of $100,000. apportioned as aforesaid.

And be it further enacted that if the said company shall refuse to pay 
taxes on the above assessment in any of the above years, the corporation or 
any lawful authority on its behalf may. if the same are not paid within 
the time limited for the return of the collector’s roll, thereafter assess and 
collect taxes upon the said company and its property as if no exemption 
or commutation had been made.

The by-law was passed in 1903, and. front that date up to 
1913. the amount demanded and paid yearly for school rates, as 
well as for the other rates and taxes, was based upon the fixed 
assessment of $160,000. In the year 1913 the said township 
placed the assessment in respect of school rates at $900,000. which 
assessment forms the subject matter of the proceedings herein. 
Similar by-laws were passed in 1904 in favour of the other appel
lant companies and were acted upon in the same way.

The by-law in favour of the Ontario Power Co. was validated 
by special Act of the legislature which provided that it should 
he legal, valid and binding notwithstanding anything in any 
Act contained to the contrary. The other companies claimed 
that their respective by-laws were made valid by the provisions 
of the Municipal Act authorizing exemptions front taxation.

After being assessed for school rates in 1913 in addition to 
the amount fixed by the by-laws each company appealed to the 
Court, of Revision which affirmed the assessment. Further ap
peals to the Ontario Railway and Municipal Hoard and thence 
to the Appellate Division being unsuccessful they brought this 
appeal to the Supreme Court of Canada.

Appeals dismissed, Dvff, J., dissenting.*
Nesbitt, K. ('.. drier, K.C., and Glgn Osier, for the several 

appellants.
Kingstone, for the respondent.

•Application» for special leave to appeal to the Privy Council by the 
Canadian Niagara Power Co. and the Electrical Development Co. were 
refused. August 4. 1914.
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Sir ('iiARLKH Fitzpatrick, I am of opinion that this
appeal should he dismissed with costs.

Jdinuton, J. : The jurisdiction of this Court herein must he 
found in see. 41 of the Supreme Court Act. Whether all the 
questions raised in argument or suggested hy the opinion judg
ments of the Court below can fall within the said section may he 
very doubtful. In the absence of any argument it would he difti 
cult to draw any satisfactory line defining just what is implied in 
the phrase “concerning the assessment of property.*’ Originally 
no doubt it was intended to he relative to the amount assessed or 
assessable as against some person. Since that enactment was 
framed, 10 Edw. VII., eh. 88. sec. 10 has been passed to define 
the jurisdiction of the Courts below relative to such appeals as 
they have heard.

I doubt if the range of what is opened thus for ......... nsider-
ation of the Courts below is not much more extensive than that 
which sec. 41 has assigned to us to hear and determine. Of 
course it is only within the latter we can act.

In the view 1 am about to express these considerations may 
be of no consequence yet 1 do not wish to he considered here
after as now holding that the appellate jurisdiction in each of 
these enactments is exactly co-extensive with the other.

The liability of the appellant to pay school taxes is what the 
parties no doubt desire to have determined. The assessment roll 
as it stands and as it has been maintained will if upheld herein 
no doubt so operate as to maintain the levy for school rates, 
objected to herein.

The eighth section of the Act incorporating the appellant is as 
follows:—

It shall be lawful for the corporation of any municipality, in any part 
of which the works of the company or any part thereof pass or are situate, 
hy by-laws specially passed for that purpose, to exempt the said company 
and it* property within such municipality, either in whole or in part, from 
municipal assessment or taxation, or to agree to a certain sunt per annum, 
or otherwise, in gross, or by way or commutation or composition for pay 
ment, or in lieu of all or any municipal rates or assessments to lie imposed 
by such municipal corporation, ami for such term of years as to such muni
cipal corporation may seem expedient, not exceeding twenty-one years, and 
any such by-law shall not. be repealed unless in conformity with a condition 
contained therein.
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This was passed in tin* same session of the legislature in 
1892, as was an Act dealing with public school question* and of 
which see. 4 was as follows:—

-No municipal hy-liiw hereafter passnl for exempting any portion of the 
ratable property of u nmnieipnlity from taxation in whole or in part ahull 
Im> held or construed to exempt such property from achool rates of any kind 
whatsoever.

In this session the legislature also repealed by the Municipal 
Assessment Act, 1892. sec. 28. the long standing legislation which 
had empowered the municipalities to grant bonuses in aid of 
manufacturers.

And. such means of aid having been so obliterated in same 
session, the municipal Acts were consolidated and what was in
tended as a complete code was enacted of which sec. 3G(i provided 
that municipal councils might by a two-thirds vote grant exemp
tion from taxation (except as to school taxes) for a term of ten 
years renewable for the like term.

The incorporating Act in which the above quoted sec. 8 is 
found, formed eh. 8 of the statutes for the said session, and these 
other enactments are all in later chapters of the legislation of 
same session. And curiously enough in the same session there 
was passed as eh. 48 of the Acts of said session, the Consolidated 
Assessment Act. the result, if I am not mistaken, of a special 
commission to consider the questions of assessment and taxation.

This Act defined the duties of the assessor and amongst other 
things directed the assessment roll to be made in a form which 
provided for the assessment to be set out under columns shewing 
the actual values of each parcel of land, and then by see. 49 
thereof the assessor was required to swear that he had done so. 
There are numerous provisions for specific exemptions and re
ductions, but nothing that could justify any assessor or anybody 
else presuming to comply with such a by-law as before us herein 
discarding these provision* and inventing something else to work 
out this provision of sec. 8. possessing many alternative powers.

It was absolutely impossible for the Assessment Act and this 
by-law to " together.

But the alleged power to make any such by-law was not in
voked till eleven years later. Meantime, (almost impossible as 
it would seem from the beginning to have carried into execution

1



20 D.L.R. i Canadian Power Co. v. Stamford.

such a statutory privilege by way of meddling with the aeeees- 
ment roll and all else that is the basis of what we have herein to 
deal with.) the legislature by the Municipal Amendment Act, 
1000. see. 8. added to see. 366, above referred to. see. 366 (a) by 
which it is declared that :—

1° render valid a hy-law of the municipality for granting a homiH in 
aid of any manufacturing industry, the assent shall lie necessary of two- 
thirds of all the ratepayers, etc., etc.

And by see. 9 the bonus system was revived in the form and 
subject to the stringent requirements therein set forth for de
termining the matter. Then see. 10 defines what is to he held to 
be a bonus within said see. 366 (</), and other sections. And by 
sub-section (<y) thereof:—

A total or partial exemption from municipal taxation or the fixing of 
the assessment of any property for a term of years, etc., etc., 
is the gist of the definition relative to taxation, but the term is 
limited to ten years' renewal and exemption from taxation for 
school purposes is expressly excluded from the operation of the 
Act. The scope of this legislation is such as to leave no doubt 
of the purpose of the legislature in relegating to the people tin- 
power to pass any by-law in the nature of a bonus.

The see. 8 of the Act relied upon by appellant in its relation 
to this later legislation may be considered in a two-fold aspect. 
In the first place it is to be observed that the language thereof 
as above quoted which renders it lawful for the corporation of 
any municipality . . . by by-laws specially passed for that 
purpose does not expressly enable the council to pass such by
law. The council never had any power but that expressly given 
it to represent the corporation and this was ever subject to such 
variation as the legislature chose to enact and to empower. The 
very language used excludes anything but the corporation itself 
making such a by-law. That corporate existence has always been 
the collective body of the inhabitants. Within this very language 
the old form of town meeting would in absence of any other 
enabling provision be alone what could determine anything rela
tive to “a by-law specially passed” for any purpose.

The legislature has the right from time to time to vest such 
power of passing by-laws in such inhabitants or those represent
ing them, and to declare who, as electors or otherwise, shall repre-
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sent them, and enable the corporate body to speak and act. The 
mode or forms assigned by the legislature to do so must be ob
served. Those acquiring from the legislature privileges by way 
of statute must above all others be presumed to know that the 
conditions upon which their privileges depend and that the mode 
of obtaining the enjoyment of such privileges, must be that 
assigned by the legislature and that the mode may vary from 
session to session.

If the appellant had chosen to aet upon the privilege given 
it in 1892, then it might have been arguable that by see. 10 of 
the Municipal Act of that time, the council might have had power 
to express the will of the municipal corporation.

At the time when the by-law in question was enacted this 
mode of expressing the will of the municipal corporation had 
ceased to exist in relation to the subject matter of conferring 
upon any one the benefit of such privilege as sought to be con
ferred. In the next place the right to claim any of the benefits 
alternatively contemplated by see. 8 of the appellant’s incorpor
ating Act, seems to me so much in conflict with all this later legis
lation that it has been thereby impliedly repealed.

It may be arguable that the privilege was in substance within 
the scope of what might have been conferred by the Municipal 
Amendment Aet, 1900. for the appellant may be held to be carry
ing on a manufacturing industry within same, but all such privi
leges became subject to the mode adopted by said Act for ex
pressing the will of the corporation which involved the assent of 
the ratepayers, which was never got. Again of the many forms 
alternatively given by said sec. 8, the parties chose that which 
was least defensible in law and had been rendered impossible by 
the enactment of the Consolidated Assessment Act to which I 
have already adverted.

The appellant having failed to procure the due enactment 
according to law of “a by-law specially passed for the purpose,” 
I am of opinion that the by-law relied upon was wholly void and 
gave no such privilege as claimed. The greater, of course, in
cludes the less and leaves the appellant liable to the assessment 
complained of relative to school taxes.

If the legislation in conflict with the provisions upon which
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the appellant relies and the h.v-law rests, had been only that of CAN. 
the same eewiou, 1 might have found it necessary to enter upon 
the question of the effect of such a conflict. Hut when we tind — 
all that no conflicting re-enacted at later sessions either directly Ni x'aha 
or by implication before the alleged by-law was passed and such |,<nu;K ‘ ° 
a definite settled form given to such conflicting legislation as Stamford. 

appears in the enactments of 19(H). as to render it impossible to 
conceive of such an ancient privilege being preserved merely by 
the supposed continuation of the powers of the council out of 
keeping with aught else bearing upon the subject, we must con
clude that the section relied upon has been impliedly repealed.

The conflict is to my mind quite as expressive as that which 
was held in the House of Lords in the case of Duncan v. Scottish 
Xorth Eastern U. Co., L.R. 2 H.L. (Sc.) 20, in 1870, or in the 
case of ((real Central (las Consumers' Co. v. Clarke, 1 i C.B.N.S.
808, in 1800, where the privilege was the other way about, to 
have such repealing effect. 1 only refer to these as typical of 
many more, some of which are collected in the more recent case 
of Sion College v. London Corporation, 119001 2 Q.B. 581. I 
also agree with the further reasoning applied in the Courts below.
I think there is no resemblance between this case and the Cana
dian Pacific Railway Co. v. City of Winnipeg, 00 ( 'an. S.( H. 558. 
so much pressed upon us.

The appeal should be dismissed with costs.
Since writing the foregoing the May number for 1914 of tin- 

law reports brings a report of The Associated Xewspapcrs v.
Mayor, etc., of London, [1914] 2 K.B. 000. which 1 have read 
and considered. Though I find nothing therein to vary my 
opinion yet the Sion College Case, | 1900] 2 Q.B. 581, is. I observe, 
doubted therein, and a number of authorities arc referred to 
which are instructive.

Duff, J., dissenting, would allow the appeal. di.it. .i.

Anglin, J. :—Having regard to the relations between school Anglin, j. 

boards and municipal corporations in Ontario and to the man
ner in which the legislature of that province has dealt with 
school taxes, I am satisfied that its legislation, whether general or 
special, empowering municipal councils to exempt from taxation, 
enacted at or after the session of 1892. however broad and gen-
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vrai in its terms, should not lx* const rued «in authorizing exemp
tion from school taxation, in any form or to any extent, unless 
taxation for school purposes is expressly mentioned in such legis
lation. By a clause inserted in the Public Schools Act in that 
year (55 Viet., eh. 00. see. 4). it is enacted that 
im in ii it ici | >i« I bylaw hereafter passed fur exempting any |Hirtimi of the 
ratable property of a municipality from taxation in whole or in part *hall 
be belli or ennwtriieil to exempt «iieli pru|N-rty from school rate* uf any kiml 
whatsoever.

1 respectfully concur in the construction put upon this pro
vision by the learned Chief Justice of Ontario in his judgment 
in the Ontario Power Company's case. A corresponding restric
tion on the powers of exemption was at the time introduced into 
the Municipal Act (55 Viet., eh. 42. sec. 366). Both these pro
visions have since been continued in the legislation of Ontario 
and are now to be fourni in the R.8.O., 19Î4, eh. 266. sec. 39. and 
ch. 192, sec. 396 (c).

Had there been similar legislation in force in Manitoba when 
the by-law of the City of Winnipeg considered by this Court in 
the (\P.li. Co. v. Citfi of Winnipeg, .30 Can. S.C.R. 558. was 
enacted, I cannot think that it would have held that the exemp
tion from “all municipal rates, taxes and levies and assessments 
of every nature and kind whatsoever,” for which that by-law 
provided, woould have been held to include exemption from 
school taxes.

As pointed out by the learned Chief Justice of Ontario, in 
his judgment in the Canadian Niagara Power Company’s case, 
sec. 4 of ch. 60. of the statutes of 1892. is not
an enactment prohibiting the granting uf an exemption from school rate*, 
but a mamlate to all court* to liohi ami construe by-laws exempting from 
taxait iorf a* not extemling to school rates.

The proper construction of the by-laws in question and of 
the legislative authorization on which they depend for their 
validity being that they do not extend to exemption from school 
taxation, we are not confronted with the difficulty which would 
be presented, did these cases involve attempts to derogate from 
the effect of prior special statutes by subsequent general legisla
tion.

The authority of the judgments of Divisional Courts in 
Stratford Public School Hoard v. Stratford, 2 O.W.N. 499 (which
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is probably distinguishable on other grounds), and Wait v. St. CAN. 
Thomas, 12 O.L.R. 240. relied on by Mr. Nesbitt, is overborne by < <• 
the judgment of the Ontario Court of Appeal in PringU v. Strut- ~~ 
ford, 20 O.L.R. 24G. and that of the Division in this Niagara
east*. IN>W« Co.

Notwithstanding Mr. Osier’s ingenious attempt to different!- stamfokh. 

ate the ease of his clients, the Ontario Power Company, from the 
east's of the other appellants, if the view I take of the proper 
construction of exempting municipal by-laws passed since 1892 
is correct, there is no real ground of distinction between them.

The appeal should be dismissed.

Rrodkvr, #1. : In these three cases the same question is in Brodeur, j. 
issue. We are asked to determine whether the municipal corpor
ation respondent could exempt from school taxes the company 
appellant.

Prior to 1874 the school boards in Ontario made their own 
assi'ssment. levied and collected their own taxes. In 1874 the 
legislature authorized the school boards to have their taxes col
lected by the municipalities. In 1879 the power for the school 
boards to collect their own taxes was discontinued and was vested 
in the municipality. The school boards have since that time the 
right to determine the amount of money necessary to meet their 
expenditures; they would inform the municipality of the money 
required and the latter in collecting its taxes would at the same 
time levy the amount of money that would satisfy the needs of 
the school board.

Under that legislation it is evident that an abuse sprung up 
by which industrial establishments that were exempt from taxa
tion by the municipality did not pay anything for school taxes, 
for the legislature, in 1892, by ch. GO, see. 4, declared that 
no municipal hv-law hereafter passed for exempting any portion of the 
ratable property of a municipality from taxation in whole or in part shall 
be held or construed to exempt such property from school rates of any 
kind whatsoever.

That policy adopted by the legislature has been re-enacted 
several times since and there seems to be not the least shadow of 
a doubt as to the intention of the province in that respect. The 
appellants in order to defeat that intention rely on special Acts 
conferring upon municipalities in which the works of the com-

9317
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panics arc situate, the power to exempt them from muiiieipal 
assessment or taxation and they elaim that those special Aets 
override the general provisions of the law. I am unable to aeeept 
sueh a eonelusion. Of eouine, the legislature eould have the right 
to exempt from school taxes any industrial establishment. But. 
in view of its settb-d policy it would require a formal enactment.

The instructions given by the legislature to the Courts are to 
construe the by-laws providing exemption from taxation in such 
a manner that the exemptions should not eover school rates.

With such instructions the Courts are powerless to find in 
any by-law an exemption from school taxes unless the legisla
ture would formally declare by a special Act that the school 
taxes would be included in the exemption.

The appellants rely on the case of C.P.R. Co. v. City of Win
nipeg, do Can. S.C.R. 558. decided by this Court. But in the 
Province of Manitoba, in which that case was instituted, there 
was no legislation similar to the one we find in Ontario.

1 am of opinion that the appellant companies were not exempt 
from school rates and that their appeals should be dismissed with

Appall dismissed with costs.

Kiæctrical Dkvkixh’Mi nt Co. y. Township of Stamforo.

Sir Charles Fitzpatrick, C.J.:—1 am of the opinion that 
this appeal should lie dismissed with costs.

IniNOTOX, J.:—The appellant's claim to exemption from 
assessment for public school rates differs somewhat from that 
made in the case of Canadian Siagara Cower Co. v. Township of 
Stamford. In the assumption, however, that the ordinary muni
cipal rates and school rates and the assessments upon which they 
respectively rest are identical, these eases present the same 
fundamental error» of law and fact.

The municipal corporation in its relation to the school rates 
is but the servant or agent of the Public School Board. The 
latter formerly collected its own rates and later had an option 
either to do so or require the municipal council and its officers 
to do so. There existed in the early stages of public school his
tory great division of public opinion on the question of free
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school education based upon the principle that everything tax- CAN.
able, whether or not its owner had children to educate, should s.C.
bear an equal proportionate share of the burden of the support fxtrm u 
of the public schools. Develop

The school boards had to resort to the collection of rates in a 
variety of ways determined by the ratepayers of the section. Stamfori». 

When the principle 1 have just adverted to became fully recog- idington. j. 

nized and established by law the old forms of proceeding for 
levying the school rates existed in law. though gradually falling 
into disuse.

It was stated and not contradicted in argument that this sur
vival in law of old methods of collection ceased in 1871). There 
are yet instances such as in the unorganized districts wh re the 
school boards have to see to both assessing and collecting. And 
I am not sure but in regard to separate schools there still remains 
a survival in law relative to the collection of school rates. All I 
am concerned with herein is to shew that it is simply as a matter 
of public expediency that the machinery of the municipal coun
cils is used for the levying of the rates required to support the 
public schools, and that it is a long time since the obligation of 
property owners to contribute their share in proportion to their 
means to the maintenance of the free public schools, was finally 
established and fully recognized.

The argument presented by counsel for appellant that it had 
no children to educate and that its existence or non-existence was 
a matter of indifference to the school board, who could not suffer 
thereby, sounded like an echo of that fierce argument, and vehe
ment expostulation, heard half a century ago upon the wicked
ness of taking the money of the rich childless man to educate the 
pauper’s child. When due heed is paid to the history of the 
relations between the school board ami the municipal corporation, 
and the settled policy of Ontario, in relation to the system of 
taxation to execute it. we are not so ready to assume that exemp
tion from municipal assessment or taxation as a matter of course 
must involve all assessment and taxation carried into execution 
by municipal councils and their officers.

In order to make the matter clear the Public Schools Act was 
amended by eh. (iO, sec. 4. of the Ontario statutes, in 1892. which 
expressly declared as follows :—
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No iiumici|iiil by-law herenfler pa—ed for exempting aux |Hirtion of tin» 
istable |iro|N>rtv of « municipality from taxation in whole or in part -hall 
be held or construed to exempt such projierty from wcIhhiI rates of aux kind 
whatsoever.

Ami when thv Assessment Act was consolidated in 1894. it 
was doc lu red by see. 22 defining the duties of the assessor that 
he should set out in separate columns of his roll, each parcel of 
land assessed, the actual value of the parcel exclusive of the 
buildings, the total of the actual value of the parcel of real 
property, the total amount of taxable real property and “ the 
total value of the parcel if liable for school rates only.”

This continues substantially the same in the Act under which 
the roll in question was made up. It is clearly implied that there 
is to be no diminution of the assessment so far as the basis for 
school rates, though there might be a “ taxable value " as basis 
for other rates.

It was the next session after this consolidation that the cur
ious Act now relied upon was passed and the attempt made 
thereby to ratify and confirm a by-law which respondent *s coun
cil had passed in the previous month of September, 1904. without 
any authority. The by-law itself which this enactment is alleged 
to have validated, by the last clause thereof, says:

Ami In- it further enacted that tlii* by law and the prux'i«d<ni- thereof 
shall come into full force and effect immediately after the municipality 
shall In» authorized by sufficient legi-lative or other authority to pa** the

If, as we are strongly urged to do in other matters herein, 
we are to apply the strict reading of the Act relative thereto, 
then as the legislature never “ authorized ” such a by-law to be 
passed, it never has been brought into force. 1 place no stress 
Upon this beyond shewing that we must apply common know
ledge and common sense or we should never make much out of 
some Acts of the legislature by an absolute adherence to the 
letter thereof. But it is to be observed relative to this by-law 
and statute, as to all statutory enactments conferring privileges, 
that the enactment establishing such must be clear and express, 
and it is somewhat difficult in light of the foregoing considera
tions to find that this by-law and statute are so.

The language can be given a reasonable meaning without 
going so far as to read therein a privilege quite repugnant to the
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House of right of that portion of mankind in Ontario as winced 
b.v its legal history and the persistent Arts «if its legislature. For 
these reasons alone I should hold that the municipal assessments 
ami taxes ha«l in view were those strictly such in the sense of 
the term ordinary men understand to Is- such, and not such as 
would extend it to such as concerned the school hoards acting hy 
ami through the ’ il machinery, even though in a wider 
sense a school board might he spoken of as a municipal corpora
tion.

It must never In- forgotten that the council representing ami 
acting for the corporation, ami the school hoard though acting 
for and on hchalf of those within the same territorial area. ha«l 
for their respective constituents a different set of « lectors, and 
entirely different purposes ami powers to execute.

All th«- ratepayers elected the school boar«l, hut only a lim
ited number thereof elected the councils, and a still more re
stricted class had a voice in dch'rniining tin* coimession of special 
privileges to any one. The substantial difference of qualification 
between the two former classes, may not he great, but it illus
trates the contention that the constituent bodies arc not the 
same. And whilst the municipal corporation consists of all the 
inhabitants, the school hoard is eonstitutcil a corporation by it
self. Then if there he any doubt of the correctness of my view 
when 1 hold that upon all the foregoing grounds the appellant 
must fail, we find the legislature has in very expressive terms 
put an «‘ml to the contention set up. by the following enactment 
in the Public Schools Act of 1909

.‘<n. No by-law <>f h iiniiii('i|uil council pii-si-d after the I4tli «lay of April. 
1802, or hereafter pawns I. for exempting any part «if the ratable propertx 
ill the imitiici pa I i ty from taxation in whob* or in part -hall In- hehl or eon 
Mtrueil to «‘Xt-mpt siu-h property from nclmol rates of any kind.

This enactment surely puts an end to all argument of tin- 
question. It was enacted after the alleged validation of the by
law in question, and comprehends it as well as others of a like 
kind.

The appeal should he dismissed with costs.
Duff, .1. (dissenting), would allow the appeal.
Anglin, J. :—The opinion of Mr. Justice Anglin is reported 

at page 267. ante.
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Brodeur, .1. :—The opinion of Mr. .1 list ice Brodeur is re- 
ported {it page 269, ante.

Appeal dismissal with costs.
Solicitors for the appellants: McCarthy, Osier, Host,in cV 

Harcourt.
Solicitors for the respondent: Inqcrsoll <V Kinpstonc.

Tin: Ontario Power Co. y. Township of Stamford.

Sir Charles Fitzpatrick, C..J.:—1 am of opinion that this 
appeal should be dismissed with costs.

Jdinoton, .).:—This appeal was argued at the same time as 
the appeals of the Canadian Niagara Power Co. and of the Elec
trical Development Co. against same respondent, and the appel
lant seeks similar relief to that claimed therein relative to exemp
tion from assessment for school rates. The council of respondent, 
acting without authority passed a by-law fixing “ the annual 
assessment ” ( whatever that may mean) of appellant’s property. 
The same curious form is adopted as in the ease of the by-law 
relative to the Electrical Development Co. Both were passed 
on the same day.

The Act of the legislature validating same was more direct 
in its language than in the by-law and Act involved in the latter 
ease, and not so absurdly retrospective in its form.

I need not repeat what 1 have said in regard to the appeals 
in each of the other eases. Much that 1 said in my opinions in 
same applies herein. Indeed, all that 1 have said in regard to 
the claim of the Electrical Development Company, except the 
statement of one of the arguments by counsel for the appellant, 
is applicable to this appeal. Counsel for this appellant did not 
use same argument, yet what 1 was led, as result thereof, to say 
may be well applied here. And 1 think that the following sec
tion. 39, of the Public School Act of 1909.

,‘Iti. No by-law of a municipal council passed after the 14th day of April. 
IStrj. or hereafter passed, for exempting any part of the ratable property 
in the municipality from taxation in whole or in part shall he held or con
strued to exempt such property from school rates of any kind,
is destructive of the possibility of any such claim as made herein. 
This enactment is but a reiteration of what had previously been
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enacted lint operates from this later date and impliedly repeals 
if there was anything in regard to school rates in the legislation 
relied upon to repeal.

It would seem as if there was one small corner of the legis
lative domain in which the privilege hunter has. in Ontario, no 
ground for hope. The legislature seems to have been persistent 
and emphatic.

The cases 1 cited in the case of the Canadian Niagara Power 
Co. swm to answer the appellant's pretensions.

Tin- appeal should he dismissed with costs.

Dvff, .1. (dissenting), would allow the appeal.

Anglin, .1.:—(The opinion of Mr. Justice Anglin is reported 
at page 2<i7, ante.)

Brodevr, J.:— (The opinion of Mr. Justice Brodeur is re
ported at page 2(>9, ante.)

Appeal <1 ism issu/ with costs.

STEBBINS, SPINNING & WALKER v. WILLIAMS & SEARS.
Itrilish Coin hi bin Supreme Court. (Irct/ory, ./. Srptruiher 11. 1014.

1. KlIKRIFF I 8 I — I I—I.KVY IIY. I XDEH KXKFFTIOX—.IVIXiMKNT CKKIHTORS* 
I’ll lull II Y OX MOXKYS KKAI.IZKH - lllUIIT TO. HIT OF S| IKK IFF'8 
HA X K AfVOFXT — TRVHT.

Wliilv il»» relation of debtor ami creditor vxi«t* I >e tween the sheriff 
who has levied money under an execution and the judgment creditor 
entitled thereto, there is also a fiduciary relationship between them, 
ami the judgment creditor can follow the moneys so received by the 
sheriff at least where the actual claspics received by the latter were 
paid l>y him into his “in trust" bank account and so separate»I from his 
personal funds; ami the judgment creditor is entitled to such moneys 
in bank in priority to a garnishment thereof attempted by the sheriff's 
|HTsonal creditor.

Trial of an interpleader issue.
Judgment was given for the plaintiffs.
Maclean, K.C., for plaintiffs in the issue.
Martin (S riff in, for defendants in the issue.

Gregory, J.:—This is an interpleader issue in which Stcb- 
bins, Spinning & Walker are plaintiffs and the judgment credi
tors, defendants. The judgment debtor, the sheriff for the 
County of Victoria, has realized moneys from the sale of goods 
seized by him in execution for the plaintiffs, and has placed the
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siiiiit- in the bank in an account which he calls " Trust Account,” 
and into which lie pays all moneys received by him in his office 
of sheriff, also the moneys received by him for the sale of marr
iage licenses. No other moneys were paid into this account ex
cept moneys received by him as bailiff when acting as such in 
distress proceedings. The moneys to which he was personally 
entitled as costs, etc., in all these matters were also paid into 
this account, but in no other way was the account a personal one.

The judgment creditors, Williams X: Sears, having obtained 
a judgment some years ago, have garnisheed all moneys now 
standing to the credit of the sheriff in the bank, and claim that 
they are entitled to do so as the relation between the sheriff and 
a judgment creditor is that of debtor and creditor only after tIn
exécution of the process. Many authorities have been cited to 
support the view that the sheriff may be sued in debt or for 
money had and received for moneys realized by him in execution ; 
this, however, does not in my opinion dispose of the ease. While 
the relation of debtor and creditor exists, there is also a fiduciary 
relation existing between the sheriff and judgment creditor, and 
in such ease the judgment creditor can follow the moneys so re
ceived by the sheriff, at least where as here the actual cheques 
received by the sheriff were paid by him into the bank to the 
credit of this trust account. It would be inequitable to permit 
a private creditor of the sheriff to seize these moneys, and so force 
the person who is really entitled thereto to have recourse to the 
sheriff’s bondsmen, as has been suggested is their remedy.

It appears to me that the eases referred to by plaintiffs’ 
counsel support this view Ijovelif v. White (1 Still), 12 L.R. Ir. 
IIS4; In re Haiti It's Estate ( 1S71D. 12 t'h.D. «%; and Stohart v. 
Afford ( 1892), !) Man. L.R. IS—and certainly before I can de
part from a principle so < and just I will have to have
the direct authority of some higher Court. There will therefore 
be judgment for the plaintiff in tin- interpleader issue with costs-.

Judgment far plaintiff.

5746
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TWEEDDALE ». CITY OF CALGARY.
.1 Ibrrhi Sit/nr in c ('oint.

I. 11 Hill XX AYS I SIX I ) ‘J.IÜ i 1)1 I Ills I MVI.IKII NUTIII Hi \l(,l.| 
i.i:\ri-. of M i Mcii'.xi.ri y XVohk hum iiy hkix ,vn: vahtikn.

XX line it must In- iiifvrn'il from tin- millin' of tin- work on a ci tv -mb' 
xxalk ami the length of time it xxns carried on liefore the accident to a 
pedestrian that the city nlticials having supervision of streets must 
liaxe been aware of ihe xxink. the fact that it was not done under their 
authority hut by private parties interested in adjacent lands without 
a permit which the terms of the City Charter required, will not absolve 
the city from responsibilitx for the unsafe condition of the sidewalk.

| I a tutiuiri v. I'ii in mi ut in. Hi Can. S.C.II. |S7, • |).|„|{. •>.*,:{. applied. | 

Action for damn gen for personal injuries alleged as caused 
by an unsafe sidewalk on a eitv street.

Judgment was given for the plaintiff against the defendant 
oily, with judgment over in the eity's favour against the other 
defendants.

Moffull, for the plaintiff.
Ford, for the city.
f’larkv, K.C., for the third parties.
The plaintiff’s claim is for damages for injuries sustained by 

her caused by her falling through a hole in the sidewalk on 
Wighth Avenue in Calgary. I hold upon the evidence that the 
hole was dangerous, was insufficiently protected to avoid injury 
to persons traveling upon the sidewalk and that sufficient warn
ing of its existence was not given. I also hold that there was not 
contributory negligence on the part of the plaintiff.

One of the defences relied upon by the city is that the hole 
was made without its permission either express or implied and 
that it is therefore not liable for the injuries sustained by the 
plaintiff.

The hole was made by the firm of Bland & Olsen in the per
formance of necessary work which they were doing under a con
tract with the third parties, the work consisting of the removal 
and replacing of the upper two inches of tin- concrete sidewalk 
opposite the store of (Banville Co. on the corner of Bighth 
Avenue and Third St. W. for a distance of 115 ft., and the re
moval, repairing and replacing of certain prisms therein. The 
hole was cause by the removal of one of the prisms. The work 
began on April 2 or )1, 191)1, and the accident happened on the 
17th of the same month.

ALTA.

8.C.
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The work referred to was not done by the city but was done 
for and on account of the owner of the Glanville Store premises 
for whom the third parties were acting as agents. The necessary 
permission from the city required by sec. 158 of the City Charter 
(Ord. 33 of 1893), and the city by-laws for the performance of 
the work was not obtained. It is not alleged, nor has it been 
shewn that the city had not had notice of the fact that the work 
was in progress. Both tin* city building inspector and the city 
engineer gave evidence on behalf of the city but neither of them 
denied that he was aware that the work was being carried on. 
If, in order to entitle the plaintiff to recover, it was necessary for 
her to shew that the city had such notice, I think it only reason
able to hold that, from the nature of the work, its extent and the 
length of time it was carried on before the accident, the officers 
of the city whose duty it was to exercise supervision over the 
city streets must have been aware that it was being carried on.

In City of Vancouver v. Cummings, 2 D.L.R. 253, 4b Can. 
S.C.R. 457, Idington, .1., who delivered the judgment of the 
majority of the Court says at 460:

It, may, however, be fairly inferred, from what we are told, that it 
would have been quite impossible to have done the job during that day 
without attracting the attention of those entrusted, or who should have 
been entrusted, by the appellant, with the police and other official over
sight guarding that street in the way that must, in such regards, Ik* es
tablished in such communities to enforce the law and protect the public 
and the municipality's own property.

The fact that permission of the city to perform the work was 
not obtained by the third parties does not in my opinion relieve 
the city from liability to the plaintiff for the injuries sustained 
by her. I give judgment for the plaintiff' against the city for 
$500 with costs.

The third parties appeared at the trial and defended the 
action. The evidence shews that they did not apply for or obtain 
permission to do the work referred to. As the injuries resulted 
from their unauthorized act the city is in my opinion entitled, as 
against them, to indemnity and I therefore give judgment for 
the city against them for the amount of the judgment obtained 
by the plaintiff against it. The city will also have judgment 
against them for its costs.

Judgment for plaintiff.
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BERGSTROM v. EDWARDS
Saskntclmnni Sii/innir Court, Ihniltnin. Itromi ami Kliroml. >1.1.

X ore in hr r 2H. 1914.
1. APPEAL (UNHID—080)- Dll \ III .ItlMiMEXT—( (IX HITKIX XI OKIlllt —

Payment op cxihth—Waiver -New triai..
The payment of cohIh under u conditional order -•Ming a aide ;i 

default judgment for the plaintiIf on terms of paying costs within 
fifteen days and of going to trial at the next sittings which cum 
ineneed five days after the making of the order, is not waived by 
the plaintiff appearing at such sittings within the fifteen days mid 
requesting an early trial: and a dismissal of the action on the trial 
being called in plaintiff's absence within the fifteen days and without 
payment of such costs will lie set aside and fresh terms imposed for 
proceeding to a new trial.
Appeal from a District Court.
Appeal allowed.
T. 7\ Morton, for appellant, plaintiff.
./. (\ Marlin, for respondents, defendants.
Haultain, C.J., concurred with Brown, J.

Brown, J. :—This is a District Court action in which there 
is a claim and counterclaim. On May 5, last, at the sittings of 
the District Court at Wat mus. judgment was given in the plain
tiff’s favour for the amount of his claim and costs. Owing ap
parently to some misunderstanding, the defendants were not 
present at the trial, nor were they represented by counsel. Ap
plication was made to have this judgment set aside, and on July 
2 the following order was made :—

Judgment herein will he set aside on the following terms : —
1. I hat the defendant pay the costs of entering such judgment, the 

costs of the day. which I IIx at $15. exclusive of witness fees; that lie 
pay the costs of opposing this application, fixed at $20. and that hi* pro
ceed to trial at the coming sittings of the District Court here : these costs 
payable within fifteen days ; in tin* event of the defendant not complying 
with this order, this application to lie dismissed.

On the same day the plaintiff’s solicitors sent the defend
ants’ solicitors a statement of the costs which they claimed were 
payable under the order, amounting in all to $55.35. These 
costs were not taxed, and the correctness of the statement is 
disputed hy the defendants. There does not. however, appear to 
have been any objection taken to them until July 14. The de
fendants are by the order given fifteen days within which to 
pay the costs, and the Court at which they were ordered to pro-
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coed with thv trial opened its sessions on July 7, just five days 
after the order was made. Counsel for both plaintiff and de
fendants appeared at the opening of the Court, and this ease 
was spoken to. There is to some extent a eontlict in the affidavit 
material filed by eounsel as to what took plaee at that time. The 
Judge must. I think, have adopted the defendants' version as 
correct, in view of his subsequent action in refusing to open 
up the judgment. The Judge himself would, at least to some 
extent, know what took place, having presided at the trial. 
Assuming, therefore, as I think this Court should, that the de
fendants’ version is the correct one, counsel for the plaintiff 
asked that this case be placed on the list among the first cases 
to be tried. This request was opposed by counsel for the de
fendants on the ground that the defendants were not prepared 
for trial at that stage. In the result the case appears to have 
been set down on the list to be tried on July 10. but was in 
fact not reached until the 113th. On the 13th counsel for the 
defendants appeared, but counsel for the plaintiff failed to 
appear, and judgment was given dismissing both the claim and 
the counterclaim with costs. Plaintiff's counsel explains his 
absence by saying that the case was called a day earlier than 
he ex poet oil. The plaintiff now in his turn applies to the trial 
Judge to have this latter judgment set aside on the ground, 
inter alia. that the costs had not been paid before trial as 
ordered. The Judge dismissed the plaintiff’s application with 
costs, and it is from that order that the plaintiff now appeals 
to this ( 'ourt.

Counsel for the defendants met the plaintiff’s application 
with the statement that in view of counsel for the plaintiff 
urging the early trial of the action he assumed that the payment 
of the costs was not being insisted on as a condition precedent 
to the trial because, as yet, the 15 days within which these 
costs were to be paid had not expired. Apparently the ques
tion of payment or non-payment of the costs was not mentioned 
to the trial Judge by either counsel, and he must very natur
ally have assumed that they were paid or that payment was 
waived.
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I am of opinion that all this trouble and unnecessary expense 
has been clearly brought about by needless misunderstanding, 
of which both sides have been equally guilty. 1 think justice 
will be done by putting both parties where they were when the 
order of July 2. was made. I would set aside the judgment of 
July IJ. and direct that the action should proceed on the basis 
of the order of July 2. The costs referred to in that order 
should be taxed and paid within 15 days after taxation. If 
so paid the part it's should be allowed to proceed with the trial 
of the action as they may be advised. If the costs are not so 
paid, the original default judgment of May 5. should stand. 
Neither party should have any costs of any proceedings taken 
subsequent to the order of July 2.

Elwood, J.:—On July 2. 1914, the District Court Judge at 
Saskatoon ordered a judgment theretofore entered by the plain
tiff against the defendants to be set aside on the following 
terms, namely: that the defendant pay the costs of entering 
such judgment, the costs of the day—which lie fixed at $15 ex
clusive of witness fees; that he pay the costs of opposing the 
application to set aside the judgment—fixed at $20; and that 
he proceed to trial at the then coming sittings of the District 
Court at Saskatoon, these costs payable within 15 days. In the 
event of the defendant not complying with the said order, the 
application to set aside the judgment to be dismissed. On the 
same day the plaintiff's solicitors wrote to the defendant’s solici
tors enclosing a memorandum of the costs. To this letter the 
defendants’ solicitors never replied until July 14. 1914. The 
costs mentioned in the letter of July 2. in addition to the above 
items of $15 and $20 were as follows: witness fees. $7.40; judg
ment and taxation of costs, $12.95. The sittings of the District 
Court next following July 2. commenced on July 7. and on the 
same day the solicitors for the defendant and plaintiff consented 
to have the action placed on the peremptory list to be tried 
oil July 10. 1914. The action was apparently not reached 
on July 10. but on July 13, 1914. it was reached. The plaintiff 
was not present at the trial, and was not represented by counsel, 
and the District Court Judge dismissed the plaintiff’s action
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with costN. Xonv of thv costs mentioned in the order of duly 
2. 1ÎM4, have ever been paid, and the letter of duly 2. 1914, dis- 
tinetly stated that the eosts whieh must Ik* paid before the judg
ment could bv set aside were as stated in that letter. It was 
contended by the respondents that the appellants, by consenting 
to have the action placed on the list for trial on duly 10. waived 
his right to have his costs paid as a condition precedent to the 
trial, and that, the sittings of the District Court having been 
fixed for a period within lf> days of duly 2, it must have been 
intended that payment of the costs was not a condition pre
cedent to the trial. I cannot give effect to either of such con
tentions. The order of July 2 did not set aside the judg
ment, but states that the judgment “will be set aside on the 
terms therein contained being complied with.” and provides 
that in the event of the defendants not complying with the 
order the ion be dismissed. Now. the only terms that
the defendants were to comply with were that they proceed to 
the trial and pay the costs. So far as the proceeding with the 
trial is concerned, the trial could not proceed until the judgment 
then entered had been set aside, and it seems to me, therefore, 
obvious that the sole condition upon whieh the judgment would 
be set aside was the payment of the costs. The defendants did 
not pay these costs: they never objected to the amount of the 
costs until after they had obtained judgment dismissing the 
action. If they had wished to object to the amount of the costs 
or to have the costs taxed they should have notified the plaintiff’s 
solicitors; and not having done that, and not having paid the 
costs, they were not entitled to proceed with the trial of the 
action.

In my opinion the judgment dismissing the plaintiff’s action 
should be set aside and the defendants should pay the costs of 
the application of the plaintiff to the District Court Judge to 
set aside such judgment and of this appeal.

T

'
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REX v. HOWES.
Saskateln nan Supreme Court. Ilaultain. I.amont nml Fhrooil, .1.1.

Xovember 2H. 11)14.
1. Secret commissions (§ I—10)—Employee receiving secret commission 

—Criminal offence —Railway freight conrcctor shotting cars.
Where a, railway conductor was charged under the Secret Commis

sions Act, Can., 1909, for taking money for his own use from a farmer 
for “spotting” cars required under tlie drain Act, Can., and which it 
was the conductor’s duty to place at a station where there was no agent, 
and the defence developed on cross-examination of the Crown witnesses 
was that the amounts paid to him by the farmer at various times were 
tips or gratuities made after the location of the cars and not sums 
bargained for, it is competent for the Crown to adduce evidence in re
buttal of the suggested defence by calling other farmers who had at 
approximately the same time made similar payments to him for the 
allocation of curs to them for an agreed consideration; such evidence, 
although not admissible to prove the main facts of the case, was ad
missible to rebut by anticipation the indicated defence of innocent 
motive and want of design and to shew the state of mind of the parties 
with regard to the facts proved, although no witnesses were called for 
the defence.

| Mu kin v. Ifor Xnr South Wales. | IHD41 A.C. 57, applied ; It. v. 
\lelteruif, :t Can. ("r. Cas. 53! > : It. v. Coll uns. 4 Can. Cr. Cas. 572: It. 

V. Cot ta nl. 15 Can. Cr. Cas. 74; It. V. Wilson. 21 Can. Cr. Cas. 105, 
cited. 1
Crown case reserved.

MacKenzie, K.(\, for the Crown, referred to the following 
authorities: Law Quarterly Review, [1907], vol. 23, p. 28; Arch
bold, 28th ed., 300-371 : Reg. v. (leering (1849), 18 L.J. (M.C.) 215; 
Makin v. Attorney-General for N.S. Wales, [1894] A.C. 57; 
Reg. V. OH/*, ll»0U|, 2 (j.H. 758; Reg. v. Wyatt, ||904|, I K.R. 188; 
R. v. Fisher (1910), 1 K.H. 149; R. v. Ellis (1910). 2 K.B. 740; 
R. v. Boyle (1914), 3 K.R. 339; Reg. v. McBerny,3 Can. 339; 
Reg. v. Collyns, 4 Can. C.C. 572; R. v. Bollard, 15 Can. C.C. 74; 
R. v. Wilson, 21 Can. C.C. 105.

No one for accused.

The judgment of the Court was delivered by 
Haultain, C.J.:—The case reserved by the learned trial 

Judge for the opinion of this Court is as follows:—
“The accused was a conductor in the employ of the C.N.R. 

Co., and he was charged under the Secret Commission Act, 
1909, for having taken certain sums of money for spotting 
ears at a way station on the (\N.R. ( o.’s line of railway where 
there was no agent. It was a part of his duty to spot these 
cars, and there was no provision, nor had he any right to get 
compensation from the farmers who required cars for spotting

SASK.
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SASK. thorn. Those ours wore being placed at the station for farmers
8. C. under the provisions of the Grain Act.
Rex “On the first trial of the accused, he having been tried 

twice, and the jury having disagreed on the first trial, Mr. 
Mackenzie, K.C.. the Crown prosecutor, asked me to admit

Haultaln, G.J. evidence of farmers other than the complainant who had also 
paid to the accused sums of money for spotting cars for them. 
As I was under the impression that evidence of this kind 
would be similar to evidence of other thefts in a case of theft, 
and would go more to prove the general bad character of the 
accused than to prove him guilty of the offence, 1 refused to 
admit the evidence. On the second trial, however, 1 came to 
the conclusion that the offence with which he was charged was 
that of taking money for spotting cars at this station, which 
spotting was a part of his duty under the terms of his engage
ment, and for which he was not entitled to charge the farmers 
for whom lie spotted the cars any consideration; and that 
the fact that the charge specified one particular instance of 
the paying of money to a particular farmer would not of itself 
shut out the evidence of other farmers paying the accused for 
doing the same work. I therefore on the second trial admitted 
the evidence of a large number of farmers, whose names were 
not mentioned in the charge, who had paid various sums of 
money to Howes in order to get him to spot cars for them at 
the same station. The jury in the second case brought in a 
verdict of ‘guilty,’ and I bound the accused over to appear 
for sentence, and decided to submit a case for the opinion of 
the C 'ourt as to whether I was correct in admitting this evidence 
at the second trial.

“The question to be submitted for the opinion of the Court 
is: Was the evidence of these other farmers, whose names 
were not mentioned in the charge, that they had paid the 
accused for spotting cars, proper evidence to be admitted 
under the charge in this case?”
As no one appeared on behalf of the accused, we are doubly 

indebted to Mr. Mackenzie for his very comprehensive and 
impartial presentation of the cases hearing on the point reserved 
for our decision.

The facts of the case are not in dispute, and no evidence for the 
defence was offered on the trial.
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The accused was a conductor in the employ of the Canadian 
Northern Railway Co. As a part of his duty he was required 
to take and place cars at a station called Bird view for the use of 
farmers, under the provisions of the Grain Act. It was not part 
of his duty, and he was not authorized, to allocate any particular 
car to the use of any particular farmer. A farmer called Buchan
an. being anxious to obtain a car for loading his grain at Bird view, 
had some negotiations with the accused, in the course of which 
the accused undertook to secure him a car if he would pay him 
five dollars. This arrangement was carried out on several oc
casions, on each of which the payment of 85 was made.

Although there was no evidence put in for the defence, the 
cross-examination of the witnesses for the ( 'rown clearly developed 
an attempt on the part of the defence to shew that these payments 
made to the accused were not made as an agreed consideration for 
services rendered, but were simply gratuities or tips made to the 
accused after the event by a grateful farmer. Evidence was then 
offered by the Crown of other cases where the accused was paid 
money by farmers for securing cars for them. This evidence was 
objected to, and the question now submitted for our consideration 
is whether this evidence was properly admitted.

In the case of Makin v. A.-fr. for Sew Soulli Woles, [18N4J 
A.C. 57, at 65, Lord Herschell, in delivering the judgment of the 
Judicial Committee of the Privy Council, stated the principles 
upon which evidence to shew intent is admitted as follows:

“In their Lordships’ opinion, the principles which must 
govern the decision of the case are clear, though the applica
tion of them is by no means free from difficulty. It is un
doubtedly not competent for the prosecution to adduce 
evidence tending to shew that the accused has been guilty 
of criminal acts other than those covered by the indictment, 
for the purpose of leading to the conclusion that the accused 
is a person likely from his criminal conduct or character to 
have committed the offence for which he is being tried. On 
the other hand, the mere fact that the evidence adduced 
tends to shew the commission of other crimes does not render 
it inadmissible if it be relevant to an issue before the jury, 
and it may be so relevant if it bears upon the question whether 
the acts alleged to constitute the crime charged in the indict-

SASK.
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SASK. ment were designed or accidental, or to rebut a defence which
R.C. would otherwise he open to the accused. The statement of
Rkx these general principles is easy, hut it is obvious that it may 

often he very difficult to draw the line and to decide whether 
a particular piece of evidence is on the one side or the other."

Haultain, C.l. In the case before us, the doing of the act, that is, the taking 
of the money, and the connection of the parties with that act, 
were sufficiently proved by Buchanan. The evidence objected to 
was not offered and would not have been admissible to prove the 
main facts of the case. It was clearly put in to rebut by anticipa
tion the defence of innocent motive and want of design, and to 
shew the state* of mind of the parties with regard to the facts 
proved. The evidence given proves other acts of the same kind 
as that in question and proximate in point of time. It clearly 
shews that payments of a similar character were* exacted by the 
accused in several other cases as a condition upon which cars 
would be fumishe-d, and completely results the* defences suggested 
by ereiss-e'.xamination.

In my opinion, therefore, the* evidence was admissible, and 
the quest iem submitted tous should be answered in the* affirmative*.

Conviction affirmed.

MAN Re LAKESIDE PROVINCIAL ELECTION.

K. B. TIDSBURY v. GARLAND.
I/oniltiba l\ inti's lit nt h. (lull. ./. Oetoher 17. 1014.

1. ELECTIONS ( $ IN—01) | — El.KeTRIX PETITION — PETITIONER'S DEPOSIT
FOR COSTS |)KITTY PROTIIONOT.XHY — I NTERPRETATION ACT.

That tlie petitioner’* deposit for costs of an election petition under 
the Controverted Elections Act 1 Man. 1 see. 111. was made with the 
deputy protlmnotary of the King’s Bench although tin* Act require# 
that the deposit he made with the protlmnotary is not a valid prelim
inary objection for the deputy is included by virtue of the Interpreta
tion Act. Man., sec. 1">.

2. Elections—i 6 1 A—«1 1 — Bruit to vote — oimkctiox to — Final
REVISED VOTER’S LIST—XAMK ON.

The status of the petitioner is established prim à facie where on the 
hearing of a preliminary objection charging that he was not entitled 
to vote, proof was adduced that his name was on the linal revised list 
in use at the election and that he did vote.

:t. Oaths i 6 IA— 1 )— Nwearino witiiovt kissi.no the hook, legality of
—.Il DKIAI. DISCRETION — LACK OF FORMAL REt/l lSITES.

The swearing of an affidavit without touching or kissing the Book 
hut hy the uplifted hand is sufficient if the witness considers tin- hitter 
form binding on his conscience; and. semble, there is a judicial «liseré 
lion under the Evidence Act, Man., sec. ôti. to receive an ailhlavit not
withstanding the lack of formal requisite*.

\ Medillirrtifi v. 1 ntjIti-Kliimlpke. | 10(1*21 W.X. â: Miltlrone’ll Case. | 
Iveach 45!). referred to. |
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4. Ki.kvtioxs ( 6 IN'—00 >—Ei.kchox pktitiox - l’i iu.icatiox not mi i s
KAKY—( OXTKOYKKTKI) FIXATIONS ACT (MAX.)

1‘uhlication in tin* Mnnitolm flazottv uml in n Inouï pn|M*r <>f not in* 
of the prcrtciitatioii of mi election petition under the Mnnitolm Contro
verted Elections Act is no longer necessiiry as it was prior to 1014.

5. Ki.kctioxn i s IV—03 i—Pktitiox — Pviti.itATiox of - Copy of pkti-
i ion — I’aymkxt of fkkn — Xox-pi ut.n ATIOXS OlUKVTIONs 
( OXTB0VKHTKI» KI.KVTIONS ACT (MAX.)

Where the petitioners had done all that they were bound to do to 
secure the publication of the returning oflieer's notice of an election 
petition under the Manitoba Controverted Elections Act. having »up 
plied that ollicial with a copy of the petition and sullicient money for 
the publication of the notice, its lion-publication will not constitute a 
good preliminary objection.

Hearing of preliminary objections to an election petition. 
Preliminary objections dismissed.

MAN.

k. n.
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Lakksiiii-:
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Statement

II. 7. Sifminf/ton, for petitioners.
.1. 7. Amlrars, K.( 1/. (I. Mac mil and /*’. M. Harhuhjc, for

respondent.

Galt, .1. :—The petition in this ease is presented by Robert J
Tidsbury. David \V. Vuill and William M. Stewart against the 
election of John J. Garland at the recent provincial elections.
The petition sets forth a number of grounds upon which the res
pondent s election is impeached. The respondent's preliminary 
objections to the petition are contained in thirty-nine paragraphs 
all ready printed, with blanks to be tilled up for any ease which 
might arise. As a matter of fact, the only objections argued be
fore me were five in number.

The reason for this extraordinary procedure is said to be 
that the times limited by the Manitoba Controverted Elections 
Act are so short that parties concerned have to frame their pro
ceedings in advance, and with a view ........vering every possible
point or objection which might prove serviceable.

1 cannot find any justification in the Act for this method of 
procedure, on the grounds alleged. Vmler see. Ill the petition 
need not be in any particular form, and under see. 17 the peti
tioner has thirty days after the day of publication in the Mani
toba Gazette of the notice of election by the Clerk of the Execu
tive Council within which to present his petition. Vnder see. 24. 
the respondent has five days after the service of the petition, or 
such further time as any Judge shall grant for that purpose, to 
produce in writing his preliminary objections. I am therefore
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unable to see the propriety of the practice in vogue. It is evi
dently mere guess-work.

In the present ease the respondent alleges in his objections, 
but wholly abandoned at the hearing, a number of charges, of 
which 1 shall only refer to one. lie says that the petitioners 
were, before, at and during the said election, guilty of commit
ting. or were parties to the commission, of the offences set out in 
sees. 285 and 286 and sees. 288 to 295, both inclusive, of The Man
itoba Elections Act. and thereby became disqualified from voting 
at such election, and were incompetent at the time of the presen
tation of the said petition to present the same. Sec. 285 pro
vides that any act or offence punishable under any of the pro
visions of the next following section, or any of the provisions of 
secs. 288 to 295 of this Act. shall be corrupt within the meaning 
of this Act and of the Manitoba ( '(introverted Elections Act. 
Sec. 286 alleges Id different acts, including lending money, etc., 
in order to induce any elector to vote or refrain from voting, or 
promising an office, or making gifts, etc., or advancing funds 
for corrupt practices. Sec. 287 provides, as a liability for any 
of these acts, a penalty of $200 and imprisonment for six months 
in default of payment. Secs. 288 to 295 set forth such offences 
as corrupt treating, undue influence, intimidation, abduction, 
subornation of perjury, inducing persons to personate or swear 
falsely, etc.

It appears to me that criminal accusations such as these, when 
placed upon the files of the Court without justification and then 
abandoned by the persons filing the same, arc an abuse of the 
process of the Court. I am. of course, dealing wholly with the 
preliminary objections, but the same view should also be taken 
of similar allegations (when made) in an election petition, 
founded upon nothing but guess-work, and abandoned later on.

The first preliminary objection is that at the time of the pre
sentation of the petition security for the payment of all costs, 
charges and expenses that may be payable by the petitioners was 
not given on behalf of the petitioners as required by sec. 19 of 
the Act.

It was shewn in evidence that the petitioner deposited twen
ty $50 bills of the Northern Crown Rank with the deputy pro-
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thonotary of this Court, and «1 receipt was given by such deputy 
and won filed hk an exhibit. Vinler sec. 19. sub-sec. (2) the 
security shall In* to the amount of $1,000 and shall be given 
by a deposit of money with the prothonotary of the Court: ss. 
(d). Such deposit shall not be valid unless it is made in gold 
coin which is legal tender under the statutes of Canada at the 
time when the deposit is made, or in Dominion notes, or in the 
bills of some chartered bank doing business in Canada. Sec. 20 
says. “The prothonotary of the Court shall give a receipt for 
such deposit, which shall be evidence of the sufficiency thereof.”

It was argued by Mr. Andrews, on behalf of tin* respondent 
that because the deposit was made with the deputy prothono
tary the Act had not been complied with. See. IT» of the Inter
pretation Act provides that words directing or empowering a 
public officer or functionary to do any act or thing, or otherwise 
applying to him by his name or office, shall include his succes
sors in such office, and his or their lawful deputy.

Evidence was given on behalf of the petitioners that the 
Northern Crown Bank was a chartered bank doing business in 
Canada, and that the bills in question were bills of the bank 
which would lx- honoured on presentation. I did not think at 
the time, and I do not think now, that any such evidence was 
necessary, because, under sec. 20. the prothonotary *s receipt 
must at least be taken to be prima facie evidence of the suffi
ciency of the deposit. I therefore overrule this objection.

The second objection is that the petitioners are not, nor is 
either of them, nor were they, nor was either of them, persona 
who had a right to vote at tin- election to which tin- petition 
relates, nor was either of them a candidate at such election, nor 
were they, nor was either of them at the time of the presentation 
of the said petition, persons who might by law present the peti
tion herein.

In the Stamtcad Election Case, 20 Can. S.C.R. 12. the res
pondent in his preliminary objections claimed that the petition 
should be dismissed because the said petitioner had no right to 
vote at said election. On the day fixed for proof and hearing 
of the preliminary objections, the petitioner adduced no proof 
and the respondent declared that he had no evidence and the
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preliminary object ions were dismissed.. 'flu- Supremo Court 
of Caiiudn In-Id that tin- onus prohamli was upon the petitioner 
to establish his status and that the appeal should be allowed 
and the election petition dismissed.

In tin- Richelieu Election Ruse, 21 Can. 8.C.R. 108, the 
Court again held that where the petitioner's status is objected 
to by preliminary objections the petitioner must establish it. 
and it was found that the evidence given on behalf of the peti
tioner failed to establish his status, but in delivering judgment. 
Strong. .1., says at p. 177 :

It is to lu- n-mi-mlM-n-il in coniipotiun with this point that tin- uppi-Uant 
does not prove, nor does lie even allege in his petition, that he actually 
voted at the election.

In tint present ease the petitioners put in evidence tin* list 
of voters as revised by Judge Dawson, the revising Judge of 
the Lakeside list, and also the final revised list in the hands of 
the clerk of the Executive Council, and one of the copies printed 
by the King’s Printer, and published for use at the election. It 
was also shown that the names of the petitioners were in each 
and all of these lists. In my opinion this evidence was amply 
sufficient to establish the rights of the petitioners to vote at the 
election. But, in addition to this, two of tin* petitioners, who 
were called as witnesses shewed that they had actually voted at 
the election. I would hold that where a man’s vote has been 
accepted by the officer in charge of a poll, it should lx* pre
sumed that lie has the right to vote without regard to any for
malities or evidence about election lists. Where acts are of an 
official nature, or require the concurrence of official persons, the 
presumption arises in favour of their due execution. In these 
cases the ordinary rule is omnia prasumuntur rile esse acta. 
I therefore overrule this objection.

The third objection is that the petitioners did not at the 
time of the presentation of the said petition present therewith 
an affidavit of each of the petitioners that he had good reason to 
believe and verily did believe that the several allegations con
tained in the said petition were true. To all appearances the 
petitioners have complied with this requirement, which is to 
he found in see. II of the Manitoba (’(introverted Elections Act. 
Each of the petitioners has signed an affidavit purporting to be
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sworn before K. A. McPherson, a commissioner, etc., in the fol
lowing words :

1. Hereunto annexed and marked with the letter "A" to this my alii 
davit is the petition referred to herein. 2. I am one of the petitioners 
named in the said petition and my name is subscribed thereto as one of the 
petitioners. :t. I have good reason to believe and do verily Isdieve that the 
several allegations contained in the said petition are true.

The petitioners Tidsbury and Stewart were called as wit
nesses on this subject, and so was Mr. K. A. McPherson, the 
commissioner before whom the affidavits purport to lie made. 
The deponents were shown to have acquainted themselves with 
the allegations in the petition before they signed the affidavits, 
but it appears that Mr. McPherson had no bible with him when 
he administered the oath, and that the deponents swore to the 
affidavits with uplifted hand. I am asked to say that a docu
ment so attested is not an affidavit at all.

Every legal practitioner in this province and every Judge,
I am quite sure, has frequently experienced the making of affi
davits in this manner. In my own experience (if I may be per
mitted to say so), this is a more usual form than by kissing the 
Hook. If it be wholly unauthorized and illegal I fear a great 
many titles and proceedings throughout the province which are 
dependent upon proof by affidavit would be robbed of their 
support.

In the Weekly Notes for 1902, p. f>, there is a “practice note" 
of some remarks made by Byrne, J„ when delivering judgment 
in Mcdillivruji v. Anglo-Klomlglu Mining ('<>., where lie says:

There is a mutter to which I wish to ilruw particular attention, it being 
one to which I have hail occasion to refer several times. For some time 
past my attention ha* been called to the fact that witnesses occasionally 
refrain from kissing the Itook when the oath is administered, and kiss 
their thumb or some other part of their hand. During the last fortnight 
this has occurred three times, and that not in eases of ignorant or unedu
cated witnesses, but in the ease of people in a comparatively good position, 
one of the witnesses to whom I refer lieing a solicitor, I do not attribute to 
any of these witnesses, and I do not suggest for a moment, that they were 
actuated by any other motive than that arising from the notion that seems 
to have grown very prevalent, namely, that disease may lie communicated 
by means of kissing the Hook. It is suflieiently well known that, amongst 
the ignorant and uneducated, there are a considerable number of persons 
who think that they can rid themselves either of the validity or moral 
sanctity of the oath, or of the punishment which may follow upon giving 
false evidence, by refraining from kissing the Hook ; and it would he
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wrong for a Judge, apruking for myself, to abstain from taking notice of 
it when lie sees a witness, whatever his motives may lie. take the oath not 
in the duly prewrilied form. 1 do not know whether it is as widely known 
ns it should he that any witness may take the oath without kissing the 
Book ; I teen use under the Oaths Act of 1888. sec. 6, it is provided that “If 
any person to whom an oath is administered desires to swear with uplifted 
hand, in the form and manner in which an oath is usually administered in 
Scotland, lie shall Is- permitted so to do, and the oath shall lie administered 
to him in such form and manner without further question." It is open, 
therefore, to a witness to elect whether he will Is* sworn in the English 
form or in the Scottish form; and. if lie elects the Scottish form, he is not 
asked his reason for so doing.

The English statute of 1888 has not boon introduced, so far 
as 1 am aware, into this province, but long before that date it 
was held in England in David Mildronc’t Case (1786), 1 Leach 
Rep. 4Ô9, that a witness who objected to kissing the Rook upon 
religious grounds might be admitted as a witness to swear by 
the form of holding up his hand without touching the Book or 
kissing it. and the question was afterwards referred to the 
opinion of the twelve judges who determined that the witness 
had been legally sworn. Here we have no statutory directions 
to observe, and I think our every-day custom cannot he nullified 
unless by statute. Under see. f>6 of the Evidence Act. no formal 
requisites to any affidavit shall be an objection to its reception 
in evidence, if the Court or Judge thinks proper to receive it, 
provided the discretion of the Court or Judge he exercised 
according to authority and law.

It was argued by Mr. Andrews that the only methods of 
administering an oath known to the law in Manitoba were, kiss
ing the Book. or. after claiming the privilege on the ground of 
religious objection, in the Scottish form, with uplifted hand. 
I think it is impossible to accept this limitation. Jews, China
men. I’oles and others are sworn every day in our Courts in a 
different manner than that suggested. I think the principle to 
be considered is whether a witness is or is not sworn in that 
form which he considers binding on his conscience : See Best on 
Evidence. 11th ed. p. 154. I am quite satisfied in the present 
case that the petitioners Ti y and Stewart complied with 
this principle, and that the affidavits in question are properly 
sworn. This objection also is overruled.

The fourth objection is that the petitioners did not iminedi-

6
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ately upon the presentation of tin- said petition give notice of 
the presentation thereof in the Manitoba (iazvttv and in a local 
newspaper, and such notice was not properly dispensed with. 
This objection seems to have been based upon the law in force 
prior to the present year. There is no provision in the pres
ent Act requiring it; but it is argued that the Election Unies 
in force, and which arc to be found at the back of vol. 8 Man. 
L.R., require the publication of this notice, and that such rules 
are still in force.

See. 90 of the present Act provides:
Vntil rules of Court have Iteen made by the Judge* of tin- Court in pur

suance of this Act. and so far a* such rules do not extend, tin- principles, 
practice and rule* on which election petitions touching the election of mem
bers of the House of Commons in England were, on the twenty-sixth da> 
of May. one thousand eight hundred and seventy four, dealt with, shall he 
observed, so far as consistently, with this Act. they can he observed by the 
Court and the Judges thereof.

No rules of Court have been made by the .Judges of this 
Court in pursuance of the said Act, and no rule in force in 
England was referred to as requiring such notice. Accordingly 
this objection is overruled.

Lastly, it is objected that no notice of the presentation of 
the petition was published by the returning officer, as provided 
for in sec. 21 of the Act.

The petitioners shewed that they had furnished the Return
ing Officer with a copy of the petition and *10 to cover any 
fees for publication of the notice, so that they did all that they 
were called upon to do. Mr. Andrews admitted that under such 
circumstances, he could not press this objection. It is therefore 
overruled.

All the preliminary objections are dismissed with costs.
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Re ADAMS AND McFARLAND ALTA
Alberta Supreme Court, Walsh, J. May 23, 1914. ____

1. Land titi.ks (Torhknk system) (6 VIII—SO)- Assurance fund—Reois- S. C.
TRAR NECESSARY PARTY WHEN.

The Registrar of Land Titles is a necessary partv to a ease stated 
by private parties for the opinion of the Court as to the Habilite of the 
assurance fund upon admitted facts.

2. Land titles (Torrens system) (§ V'—,50)—Forced transfer—Land
CERTIFICATE RASED THEREON EFFECTIVENESS OF. ||OW LIMITED.

No estate or interest passes under a forged transfer purporting to be 
made under the Land Titles Act, Alta., apart from the consideration 
of what effect may be given to a certificate of title based thereon in 
favour of a bond fuir purchaser for value.

[Gibbs v. Messer, |1K91| A C. 24X, (it) L.J.P.C. 20. referred to.—
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Land titles (Torrens system) ( § V—Ô0) Land certificate—Cancella
tion OF, BASED ON A FORGED TRANSFER—HoW CONSTRUED UNDER 
Land Titles Act.

The cancellation of a certificate of title on the registration of a forged 
transfer is not a cancellation under the Land Titles Act, and, so long 
at least as the registered title remains in the transferee named in the 
forged transfer, or in some one having no better standing, the owner 
in fraud of whom the certificate has been cancelled (but not under 
the Act) upon the recording of the forged transfer is entitled to the

[Gibbs v. A/cMxrr, [18911 A.C. 24N, (it) L.J.P.C. 20, referred to.) 
Hearing of stated case.
J udginent accordingly.
S. 11. Adams, in person.
Lathwell, for McFarland.

Walsh, This is a case stated for the opinion of the ( ourt, 
the essential facts of which are as follows: McFarland, one of 
the parties to the case, being the recorded owner of the land in 
question, agreed to sell it to one Patterson, who, in turn, ttgreed 
to sell it to one Andrew F. Adams, a brother of S. H. Adams, 
the other party to the ease. Andrew F. Adams paid his full 
purchase money and interest to Patterson, and called upon him 
for a transfer, to which call Patterson responded by presenting 
him with a transfer which purported to be executed by McFar
land, but to which McFarland’s signature was i i fact forged. 
The duplicate certificate of title to this land had properly come 
into Patterson’s possession shortly before this to enable him to 
record a genuine transfer from McFarland of another parcel of 
land covered by it, and the registration of the forged transfer 
of the land in question was thus rendered possible. McFarland 
did not know Adams in the matter, and was not aware of the 
fact that his signature had been forged to the transfer or that 
the transfer had been recorded until some months after its regis
tration, when he at once recorded a caveat. Adams, the trans
feree, did not know of the* forgery. He transferred the property 
to his brother, the party to the case, who took it with a knowledge 
of all the facts. The case does not disclose the nature of the 
transaction between these brothers, but Mr. Adams, who argued 
his own case, frankly stated in the argument that he stood in no 
better position in the matter than did his brother, the trans
feree under the forged transfer.

Three questions are submitted upon these facts:—
1. Was the forged transfer when registered effective to pass the title
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from McFarland to Andrew F. Adams? 2. Was said transfer effective to 
pass said title clear of all claim of said McFarland? 3. In any event, is 
the assurance fund under the Land Titles Act liable to either party?

I stated on the argument that I would not answer ques. 3, 
as the registrar is not a party to the case, and no opinion which 
I might give would be binding upon him.

(ïibbs v. Messer, [1891] A.C. 248, GO L.J.P.C. 20, is decisive 
of this case, unless there is some difference between the statute 
there in question and our Land Titles Act. It is a judgment 
of the Privy Council on appeal from the Supreme Court of Vic
toria. The plaintiff's signature to a transfer was forged and the 
forged transfer recorded, the transferee named in it being a fic
titious person. A mortgage of the 1 uni purporting to be executed 
by this non-existent transferee was afterwards recorded against 
the land, the mortgagee, in perfect good faith, advancing on this 
security the amount named in it. The action was brought by 
the former registered owner against the mortgagee and the regis
trar for an order for the calling in and cancellation of the certifi
cate issued upon this forged transfer and for the issue to her of 
a new certificate free from the mortgage and for payment out 
of the assurance fund of any sum required to accomplish this.

Lord Watson, in delivering the judgment of the Hoard, says, 
at pp. 254 and 255:—

| The Judge here cited pp. 254 and 255 from the judgment 
of Lord Watson in the above case.]

That case arose under the transfer of Land Statute No. 301 
of 18GG of the colony of Victoria, and was, of course, decided 
upon a construction of its provisions. I have not been able to 
find the statute itself, and none of its language is reproduced 
in the Privy Council judgment, nor is there in it any extended 
reference to any of its provisions. From the report of the judg
ments in the Court below, 13 V.L.R. 854, enough appears to shew 
that, in its general scheme and in many of its main features, 
so far at least as the question here involved is concerned, it is 
very like our Land Titles Act. But without having the statute 
itself before me, I am unable to say just how far that judgment 
is a binding authority under our Land Titles Act.

At common law a forged transfer is void. Is there anything 
in the Land Titles Act which gives force or effect to a certificate 
of title issued upon a forged transfer ’ I am not considering the
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question us to whether or not such a document may tiecomc the 
root of a good title in one who, in good faith and for valuable 
consideration, buys from the registered transferee under it, for 
that question does not arise here. But does the transferee named 

McFaki ami. in the forged document, who in good faith and without know- 
wTiIiT.1 l(‘dge of the forgery, succeeds in having himself registered the 

owner of the land, or does one who takes from him, with know
ledge of the facts, acquire, as against the former registered owner 
who has been thus wrongfully deprived of it, an indefeasible 
right to the land?

The only sections of the Act which can support such a claim 
are 42 and 44. Section 42 provides that

The owner of land . . . shall hold the same subject ... to
such encumbrances, liens, estates or interests as are notified on the folio 
of the register which constitutes the certificate of title absolutely free from 
all other encumbrances, liens, estates or interests whatsoever, except in 
ease of fraud wherein he has participated or colluded.
1 do not think that this section helps such a transferee, for an 
owner is defined by see. 2 (6) to be
any jH-rson or body corporate entitled to any freehold or other estate or 
interest in land at law or in equity, in possession, in futurity or expectancy, 
and the transferee named in a forged transfer does not come 
within this definition.

Section 44 provides that, subject to certain exceptions or 
reservations, which it is not necessary to notice,

Every certificate of title granted under this Act shall (except in case 
of fraud wherein the owner has participated or colluded), so long as the 
same remains in force and uncancelled under this Act, be conclusive evi
dence in all Courts os against Ilis Majesty and all persons whomsoever 
that th(‘ person named therein is entitled to the land included in the same, 
for the estate or interest therein specified.

Section 48 provided that, when land is intended to be trans
ferred, the “owner” as defined above may execute a transfer in 
the statutory form, and sec. 50 provides that the transferor shall 
deliver up his ' ate certificate of title. Section 40 enacts 
that no instrument shall be effectual to pass any interest in land 
as against any bond fide transferee unless it is executed in accord
ance with the provisions of tin* Act and is duly registered there
under. Section 38 provides for a registered owner furnishing the 
registrar with his signature so as to prevent personation as far as 
possible. Section 39 provides that, upon every transfer of owner
ship, the certificate of title of the transferor and the duplicate
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thereof shall be cancelled. Tlie expression “transfer” means, 
under sec. 2 (c), the passing of any estate or interest in land 
under the Act.

It is apparent from the provisions that it is only a transfer 
executed by the registered owner which can be recorded, and 
that it is only the registration of such a transfer which justifies 
the cancellation of his certificate of title. No estate or interest 
passes under a forged transfer, so that the condition which alone 
justifies the cancellation of an existing certificate1 of title, namely, 
a transfer of ownership, does not arise under it. The cancella
tion of a certificate on the registration of a forged transfer is, 
therefore, not a cancellation under the Act, and so long, at least, 
as the registered title remains in the transferee under it or in 
some one having no better standing than him, the owner, whose 
certificate has been cancelled, but not under tin- Act, is entitled 
to the land, for it is still under such circumstances and against 
such parties " five evidence of his ownership.

I, therefore, answer questions one and two in the negative, 
and the costs will be against Adams.

NOVICIAT DE NOTRE DAME DES ANGES v. BELL TELEPHONE CO. 
File No. 3574. 115.

Board of Railway Commissioners. July 17, 1914.

CAN.

COM MCX1TY—1. Tklkpiionks i# I—4)—Tolls—Hurst: of a kkliuoi 
ID SINKNH TOLL.

A telephone in the house of n religious community is properly charged
the business toll.

| \ nr mail v. Hell Telephone Co., 17 Can. Ky. ('as. 271. followed.]

The application was heart! at Montreal, May 15, 11114.
The facts are fully set out in the judgment of Mr. Commis* 

sioner McLean.
lier. S. Lajoie, for the applicant.
II. L. Hoyles, for the respondent.

Mr. Commissioner McLean:—Complaint is " of the rate 
of $81 per annum which is being charged this institution. There 
is involved in this complaint, as in the complaint of C. P. New
man, file 3574.113, the question of the proper basis of rates. 
It is contended by the applicant that the religious community 
which he represents is not a business organization.
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The company points out, in its answer, that, prior to the 
decision of the Board in the Montreal Telephone Case, the busi
ness rate had been used as a basic rate within the primary rate 
area. The increase in rate complained of is brought about by 
the same conditions as have already been set out in my memo
randum on the Newman complaint.

The telephone in question is located on the Lower Lachine 
road, at a distance of three and one-quarter miles beyond the 
intersection of that road and the six-mile circle established by 
the Board, the circumference of this circle being the boundary 
of the primary rate area. So far as the rates are concerned, the 
situation presented in this application is almost identical to that 
presented in the Newman complaint. The increase in rates is 
due to the same re- ■< as were referred to in the New
man ci The applicant is served by a four-party line,
although but three persons are making use of it. There is a 
difference as to the excess mileage distance, the applicant being 
one-quarter of a mile further away from the primary rate area 
than Newman.

While the religious community concerned in the present appli
cation comes somewhat closer to the border line between the 
business rate and the residence rate than does the Newman 
complaint, it seems to me to fall within the reasoning of the 
memorandum I have already written on the Newman com
plaint, and, in my judgment, the present application should be 
disposed of in the same way.

The Chief Commissioner concurred.

PACIFIC COAST FIRE INSURANCE CO. v. HICKS.
New Brunswick Supreme Court, Sir Frederic Barker, C.J., McLeod, and 

Barry, JJ. November 21, 1913.
I. Insurance (g III A—48)—Policy—Delivery of necessary— Insur

ance Act (Van.).
Delivery of the policy or contract of fire insurance com

pleted in other respects is necessary to its binding obligation on 
both parties, and the illegal issue in Canada of a policy of insurance 
by a foreign company not licensed under the Insurance Act (Can.) 
leaves it an incomplete and unenforceable contract, and not available 
by a licensed company as a breach of a condition of its concurrent policy 
with the assured that no other insurance should be effected without 
due notice to such licensed company

[Equitable Fire, dr.. Co. v. The Clung Wo Hong, 11907) AX’. 90; Xenon 
v. Whiekham, L.R. 2 H.L. 296; Allison v. Robinson, 15 N.B.R. 103, 
referred to.)
A pi eal by the plaintiff from judgment of White, J., in favour 

of the defendant.
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II. A. Powell, K.C., and H\ II. Harrison, for the plaintiff.
M. .1. Teed, K.C., and (l. P. McCord, for the defendant, contra.
The judgment of the Court was delivered by

Barker, C.J.: This is an action for money had and received 
to recover the of insurance paid by the plaintiff com
pany, as it says, under a mistake of facts or by reason of a false 
representation made by the defendant in regard to the amounts 
insured on his property, in addition to that carried by the plain
tiff company.

Agreeing, as 1 do. not only with the conclusion arrived at by 
White, .1., before whom the ease was tried without a jury, but 
also with his reasons, I shall confine my remarks to the argument 
addressed to us on appeal. The condition in the plaintiff’s policy 
upon which the liability depends forbids any other insurance on 
the property made without due notice to them, and the policy is 
rendered void by any such insurance effected in violation of that 
condition. In Equitable Eire, etc., v. The Chinij Wo Iltnitj, [1907] 
A.C. 90, it appeared that the company had effected two policies 
with the defendant which contained a similar additional insur
ance clause. He afterwards effected a further insurance with the 
Western Assurance Co. without giving the necessary notice. The 
Western policy was duly delivered. It contained a receipt for 
the premium and also a clause to the effect that it would not 
be in force until nor would the company be “liable in respect 
of any loss or damage happening before the premium or deposit 
on account thereof is actually paid." The premium never was 
paid and no deposit was made. The Judicial Committee held 
that, inasmuch as the premium had never been paid, the Western 
policy never became effective, and there was. therefore, no breach 
of the condition in the Fquitable policy. In delivering the opinion 
of the Committee, Lord Davey said:

The question, therefore, is whether, the premium not having been paid 
either wholly or partially, the policy executed by the Western Assurance 
Company ever became effective, and this must be decided in the same way 
as if an action had been brought by the respondents on that policy.

Mr. Harrison cited several eases to shew that the two foreign 
policies were, in fact, made and completed out of Canada, and, 
therefore, in no way affected by tin* Canadian Insurance Act, 
which prohibits the issue in Canada of insurance policies by un
licensed companies. He contended that there was a complete
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N. B delivery in Philadelphia and a complete contract made there
8. C. binding upon both parties, and, therefore, enforceable and governed

COAHT Fini:
by the law of that place. Xenon v. Whickham (1800), L.R. 2 
ILL. 200, and particularly at 312, was principally relied on in 
support of this view, more especially in reference to the ques
tion of delivery discussed by White, J.

I have examined this and various other cases, and they all 
agree that delivery of the contract, completed in other respects, 
is necessary to its binding i on both parties. What
constitutes a delivery in each particular case depends upon its 
circumstances. In Xenon v. Whickham, supra, it appeared that 
there was a well-understood usage among insurers and the brokers 
acting for the insured, that, when a policy was made out accord
ing to the “slip" and executed by the directors as a completed 
contract, it was left by the insurers with one of their officers, as 
the property of the insured to be delivered to the insured’s broker 
when called for. The custody, as well as the control, passed to 
the insured by force of the well-established usage of the busi
ness. In Fielding v. Seymour, [1913] 1 Ch. 475, and other cases 
in which the subject is treated, it is clear that, while no precise 
form of words or any precise formality may be required in order 
to constitute a delivery of a document so as to render it obliga
tory on the party delivering it, there must be some declaration 
or act which expressly, or, in view of the circumstances of the 
particular case, impliedly, shews that the one party has executed 
a perfect agreement and abandoned the control of it to the other 
party with the intention of completing the transaction.

Allison v. Robinson (1873), 15 N.B.R. 103, is a case much like 
the present. It was there held that the contract of insurance 
was incomplete until delivery, and, as that took place at St. 
John, it ' to a “doing business’’ there, and was, there
fore, in violation of the statute then in force, which prohibited 
companies incorporated elsewhere than in the province from 
doing business there without having first deposited in the pro
vincial secretary’s office a statement of their business and posi- 
tion. In the present case it is, I think, clear that, if you eliminate 
all that took place in Canada in reference to the two foreign 
policies, they would be incomplete and unenforceable contracts.

This appeal must be dismissed with costs.
Appeal dismissed.
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ROMANIUK v. GRAND TRUNK PACIFIC R. CO.
Manitoba Court of Appeal, Hoard. C.J M.. Richard*. Perdue, Cameron, and 

Hayyarl. JJ.A. November 2, 1914.
1 MASTER AND SERVANT ($ III B IKK)) I\JUtV TO HBHVANT OK CONTRACTOR

Joint liability ok proprietor and ok independent contractor,
WHEN NEOATIYED— ABSENCE OK KCPEHYISION— TESTS.

Rock-filling in a bay for the protection of a railway embankment is 
not work of such a dangerous character as to impose noon the railway 
company any duty to safeguard the servants of independent contractors 
executing the work under the general supervision of the railway com
pany’s engineer as to the actual construction of the “fill," where the 
injury took place from the fall of rock in quarrying tin- material uihhi 
the railway lands with the company’s |>ermission. but the latter had 
under the contract no control over the manner in which the material 
should be taken out nor as to where or how the contractors should pro
cure the material, and, in fact, exercised no su|M>rvision over the quarry-

|Dallantonio v. McCormick. 8 D.L.R. 7.'>7. II D.L.R. tib’L 211 O.L.R. 
Jill, and Penny v. W imbledon Council, [1899 | 2 (j.B. 72. distinguished; 
Hole v. Sittinyhourne, I» II. «.V X. 488, applied.|

Appeal from the judgment of Metcalfe, J., rawing the 
ease Loin the jury and nonsuiting the plaintiff.

The appeal was dismissed, Haggart, J.A., dissenting.
T. ,/. Murray, for appellant, plaintiff.
('. II. Locke, for respondent, defendant.

Perdue, J.A.:—The injury in respect of which this action is 
I rought was caused to the plaint iff while engaged in loading stone 
• n a stonelmat for use on a piece of work then Being done for the 
defendants near Quibell in the Province of Ontario. The plaintiff 
was at the time of the accident in the employment of a contractor 
who had undertaken to do the work for the defendants, and the 
injury was caused to the plaintiff while he was performing his 
duties in that employment. The work consisted in constructing 
a rock fill in a bay of the W * * n River for the protection of the 
defendants’ railway embankment. This rock fill was intended 
to prevent the embankment from sliding and to protect it from 
the action of the water. The rocks which were used in the work 
were blasted out of the banks of the river, a quarry being opened 
at the top of each bank. The rock was blasted out with dynamite 
and thrown down the steep face of the bank. A rope operated by 
an engine was used to haul the boats and also to move the heavier 
pieces of rock. At the time of the accident a heavy piece of rock 
had been pulled on a boat by means of the rope and engine. In 
doing this another large1 piece of rock was disturbed, which rolled 
down the slope and crushed the plaintiff against the boat where
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h<‘ was working, injuring his right leg and arm. There is no 
(’. A. evidence that the accident took place on the defendants' property.

Rom ami k The contract under which the work was being performed was
made between the firm of McCarthy & Mann, as contractors, and 
the defendants. The parts of the contract, material in this case,
made between the firm of McCarthy & Mann, as contractors, and

R. Co. are as follows:
Ô. The engineer (/.# .. the chief engineer of the defcmlnnlH) may at any 

time before the complet ion of tin* work, order extra work to lie done, or make 
any changes In* may deem expedient therein, and may furnish other plans 
either by way of supplement or in substitution of the plans referred to, etc.

0. The contractor shall, at his own expense, furnish all the labour, 
material and tools necessary for the said work: prosecute the same in a 
skilful and efficient manner and under the control and supervision of the 
engineer, to whose direction lie shall at all times conform; afford every 
facility for inspection ami testing by the engineer of the work as done and 
being done and of the materials provided therefor; re-execute any work 
that, in the opinion of tin* engineer, is not in accordance with the plans and 
specifications, removing material objected to by the engineer and replacing 
same with other material to his satisfaction: and in all respects follow 
and observe the instructions of the engineer, whose authority shall be 
paramount in and about the construction of the said work. Provided, 
however, that omission by the engineer at the time of any estimate to reject 
imperfect work shall not be deemed an acceptance thereof.

7. The engineer shall be sole judge of work and material in respect of 
both quantity and quality, and his decision on all questions in dispute with 
regard to work or material shall be final.

K. The contractor shall keep a competent foreman on tin* ground, during 
all working hours, to receive orders of the engineer, such foreman to be 
engaged ami retained only with approval of the engineer.

It is argued that the reservation by the defendants of control 
over the work rendered them responsible for negligence in the 
performance of it whereby a workman < " upon it was
injured. In this connection the provisions of clause ti of the 
contract are of most importance. That clause declares that the 
contractor shall furnish all the labour, material and tools for the 
work, that he shall follow and observe the instructions of the 
engineer, “whose authority shall be paramount in and about the 
construction of the said work.” This plainly intends to give the 
engineer complete authority over the construction, but does not 
extend that authority to the manner of procuring the material 
and bringing it to the place where it is to be used. The clear 
intention is to give the engineer full supervision and authority 
over the actual construction, and to make his decision final in 
respect of the quality of the material and the proper performance

6646
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of tin* work. The engineer has no control over the contractor 
as to where or how the latter procures the material. An engineer 
of the defendant, who appears to have superintended tin* work 
in question, state's that the contractors selected the quarries from 
which the rock was to he taken, and that these were satisfactory to 
him. He also states that the rock was taken from the defendants’ 
property with the defendants’ permission. There was nothing, 
however, to prevent the contractors from obtaining the material 
in any other place, as long as it was suitable for the work. There 
is nothing to shew that the defendants exercised any supervision 
or control over the manner in which the quarries were worked or 
over the means taken of bringing the material upon the work.

The plaintiff relies upon Dallantonio v. McCormick, N D.L.R- 
757, 14 D.L.R. 013, 20 O.L.R. 310. In that ease the plaintiff 
was injured by tin' fall of a mass of rock while he was working 
on a tunnel which was in process of being constructed for the 
(MLR. Co. by a contractor. Tinier the terms of the contract 
under which the work was undertaken, it was provided that the 
work should be carried on in the manner directed by the railway 
company’s engineer. By a change in the contract the work was 
done by “force account " and under the supervision of the engineer. 
In an action against both the contractor and the company, negli
gence was found as against both in not guarding against the danger 
of falling rocks. It was held by the Appellate Division that the 
nature of the work was not such as to render the company liable 
at common law independently of the contract, but that such 
complete control over the manner of doing what was necessary 
in connection with the work was reserved to the company by the 
contract as to make it liable for the negligence.

Without venturing to discuss in any way the correctness of 
the conclusion arrived at in the Dallantonio case, as based upon the 
particular set of facts there existing, I would point out that the 
decision does not apply in the present ease. Here the injury 
complained of was not caused by anything done or any negligence 
that occurred during the actual construction of the work, over 
which construction the engineer was given such wide power of 
supervision and control. The accident took place while the 
contractor was procuring and taking out material for use on the 
work, an operation over which the engineer had no such power.

MAN

C. A.

Rom am ik
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MAN.

C. A.

Rom am i k

R. i n.

Howell. C.J.M. 
Richards, J.A. 
Cameron, J.A. 
Haggart, J.A.

The negligence of the contractors in the present case appears 
to me to have been casual or collateral, as defined in Hole v. 
Sittinybourne, (i II. A: N. 488, 497, that is, arising incidentally 
in the course of performance of, and not directly from, the act 
authorised.

A principal in nut liable fur damage resulting from the casual or collateral 
negligence of an independent contractor, or of the latter’s servants, while 
doing the work contracted to ho done:

21 Hals. 473: Pickard v. Smith, 10 (’.B.N.S. 470: Penny v. 
Wimbledon, (1899] 2 Q.B. 72.

Penny v. Wimbledon I’rbnn Dint. Council, |1898| 2 Q.B. 212, 
was cited by the plaintiff as an authority in his favour. In 
that case a District Council had < a contractor to repair
a highway, the work to be executed according to instructions to be 
furnished to the contractor by the District Council’s surveyor. 
The contractor left on the road a heap of soil and grass unlighted 
and unprotected. The plaintiff, while walking on the highway 
after dark, fell over this and sustained the injury. Bruce, J., 
held the District Council liable upon the ground that they knew 
the highway was being used by the public, and must have known 
that the works to be executed would cause some obstruction to 
traffic and some danger, unless means were taken to give warning 
to the public. This case was affirmed in appeal ([1899] 2 Q.B. 72), 
and the principle of the liability is there emphasized, that tin* 
work itself would lie dangerous to the public unless necessary 
precautions were taken to guard against accident. 1 cannot see 
how it can be reasonably contended that the work which the 
contractors in the present case were employed by the defendant 
to perform, namely, to construct a rock fill, was naturally of a 
dangerous character, or that a duty was imposed upon the de
fendant to take steps to safeguard the servants of the contractors 
during the execution of the work.

I think the appeal should be dismissed with costs.

Howell, C.J.M.. Richards and Cameron, .1.1.A., concurred 
with Perdue, J.A.; H ago art, J.A., dissenting.

.4 y/teal dismissed.
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DOMINION TRUST v. MASTERTON
Hritish Columbia Court of I/*/»<•«/. Murilonnhl. I.. Ini mi. Martin.

Haiti her a ml MeC/iilli/tx. •/•/.. I. \ uremia < :i. MM4.

1. KhTOITKI. (§11 C—.*{(()—It Y .11'I Mi M K NT — ACTIIIX lu HKCOVKN I’OSSKSSloN
OF LAX 1)8.

Where mi act inn In rccnvcr poHHewMhiti of land and fur nie-m • pmlit* 
brought by a trustee was nut coin|ietent under the Land Registry 
Act. K.S.R.I '. cli. I‘27. see. |H4. by reason of the transfer to the trustee 
li it having been registered, but at the trial the eextui i/ue trust as the 
registered owner was at the trustee's request substituted as a part\ 
jdaintitr and after a trial of the merits to which the trustee pro 
ceeiled under cover of the substituted pinintilf's name the action was 
dismissed and it was adjudged that neither the trustee nor the eextui 
</»»■ truxt was entitled to possession, such judgment may lie set up a~ 
res j ml ira ta in a subsequent action for possession brought by the 
trustee as to the merits disposed of in the former action : nor i- the 
trustee's position improved as to the second action by the intermediate 
registration of his title and the operation of the laiud Registry Act 
where the real issue in both proceedings did not a licet the validity 
of the registered title but concerned the amount which the defend 
nut should pay under a purchase agreement from the eextui i/m trust.

2. RECORDS AMI KKtilHTKY ( * 111 l>—.10 I —As NOTH I.— EfFKCT OF RECORD
I no—Actiai. notice. kkkect ok.

Section 104 of the Land Registry Act, ILS.H.t . eh. H»7. does not 
opérât • to establish a title in a registered owner as against the 
equitable interest of a purchaser in possession of whose claim the 
registered owner had notice on acquiring the property.

I Chap man v. Ktlirartx 11011». Ill H.C.R. 3.14. applied. |

Appeal by the pin intiff from the judgment of Morrison. ,1.. 
diKiniNHing. an ns judicata, an action for the possesNion of IoihIh. 

The appeal was dismissed.
.1. C. Hr ad on-Jack, for appellant.
N. S. Tailor, K.(\, for respondent.

Macdonald. C.J.A.:—The in 1912 brought an
action against the respondent claiming possession of the real 
property in question in this action. That action was. after a 
trial, dismissed. It then brought this action claiming the same 
relief. Respondents rely on estoppel. The record and the evi
dence in the former action are before us. and shew that an 
amendment was made at the former trial by which William 
George was, at the request of the appellant's counsel, and on 
his undertaking to obtain George’s consent, added as a party 
Plaintiff. The reason for this amendment clearly appears: 
William George was the registered owner of the land, but had 
conveyed it to the appellant in trust ultimately for the benefit 
of George’s children. As this conveyance had not then lieen

:to
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B. C. registered, appellant's counsel was met with the difficulty created
V. A. by see. 104 of the Land Registry Act, which lie surmounted by

Dominion

Maktkrton.

obtaining said amendment. The trial with the assent of all 
parties was then proceeded with, with the result that judgment 
was given in favour of the respondent on the merits.

Mhi donald. The facts, shortly, are that William George authorized his 
son and his son’s partner to erect buildings oil lands belonging 
to the father with a view to selling the same. The partners, 
with the father’s consent, agreed to sell the land and building 
in question in this action to the respondent for $2.4l(i payable 
in instalments. Before the building was completed the respond
ent was let into possession.

A dispute arose between the parties with respect to some 
alleged extras put into the building. William George claimed 
that the price of the alleged extras should be added to the pur
chase price of the property. On defendant’s refusal to con
sent to this, the said first action was brought by appellant— 
to whom the property had in the meantime been conveyed in 
trust as aforesaid. The real dispute between the parties there
fore was as to the recovery of the price of the extras. After the 
dismissal of the first action, the appellant registered the trust 
deed and brought the second action, which raised precisely the 
same issues as were raised in the first action.

Had the appellant not consented to the said amendment and 
proceeded with the trial on the merits. 1 should have had to 
consider its rights apart from those of the immediate parties 
to the transaction, but in view of the course taken by appellant 
at the first trial, 1 think it is estopped from setting up the case 
now insisted on.

The appellant’s whole argument was that there can be no 
estoppel in ejectment cases. That is too broad a statement. 
Davits v. Evans ( IK41 ). 9 M. & W. 47. is a good illustration of 
the application of the doctrine of estoppel to possessory actions. 
The first action in that case failed because the termination of the 
tenancy was not proven, and therefore manifestly it would 
have been absurd to hold that the tenant could thereafter never 
be ejected, though in another action termination of the tenancy 
were clearly proved. In such eases it is the possessory title for
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the time being which is in issue. In the ease* before ns it was 
the title to the land itself and the right of possession forever 
which was tried and determined in the first action.

Apart, therefore, from the merits which appear to be en
tirely with the respondent, 1 think the action was rightly dis
missed on the ground that the claim therein made was res 
judicata.

1 would dismiss the appeal.

B. C.

<\ A.

Dominion

Mastkrton.

Maidonahl.
0 i \

Ikvixu, J.A.: I think this judgment can be supported on mine i.a. 
the ground taken by the learned trial Judge. Although res 
judicata < be regarded in all cases as an answer to an
action for possession of real estate : see Doe d. St rod < v. Seaton 
( 1835), 2 Cr. M. & It. 728; 5 L.J. Ex. 73; 1 Tyr. & (1. 1<>. y.-t in 
the circumstances of this case 1 think it is an answer.

The learned trial Judge did not deal with the second point 
namely that the conveyance of September 4. under which the 
plaintiffs obtained their certificate of title was a fraudulent 
device to obtain an advantage under the Land Registry Act.
On that point the defendant has a good defence to an action 
brought by William George for possession of this land. The 
« I nest ion now is as to sufficiency of that defence in an action 
brought by the present plaintiffs in the absence of a counter
claim to set aside the conveyance from George to the plaintiffs as 
voluntary and to rectify the register of the title to the lots in 
question.

In the case of Lake Yeic v. Port Swcttenham Dubber Co.,
11013) A.C. 491, at 504, the powers and duty of a Court to 
direct rectification of a register even in countries where registra
tion is compulsory, by causing fresh entries to be made or the 
correction of existing entries to carry out the principle that 
(where rights of third parties do not intervene) no person can 
better his position by doing that which it is not honest to do, 
are considered.

On the power of the Court to make such rectification, the 
cases of Dodson v. Sharpe ( 1808), 10 East 350, and Itallison v.
Dobson ( 1898), 2 Ch. 403, may be referred to.

The principle on which the duty of the Court rests is one 
of general application and has been acted upon by this Court

44
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B c- in Chapman v. Eduards (1911), Hi B.C.R. 334. On this second 
(.A. ground 1 am of opinion that the defendant is entitled to sue-

Domimun

M an I KK l on

I would dismiss the appeal and the action.

Martin, J.A.: I agree that upon the issue defined by the
Martm. j.a. pleadings in this a lid the former action, and because of the sub

stitution of a new plaintiff with the consent of the present plain
tiff. said issue must be deemed to be res judicata by the result 
of the former action and therefore the appeal should be dis
missed. It should not be forgotten that formerly, in purely 
ejectment actions, there were no pleadings (Bullcn and Leake 
on Precedents of Pleading, 465), which explains the reason for 
certain decisions. Here the title was pleaded and determined. 
Holding this view it is unnecessary to express an opinion on 
any other point.

Galmhkr, J.A. :—This was an action to recover possession 
and for mesne profits.

The case was first tried before ('lenient. J., on January 31. 
1913. At the time of the trial the Trust Company held a 
trust deed from William George, but were not the registered 
owners of the land in question, the registered title being in 
William George. Objection was taken that the Trust Company 
could not maintain the action by reason of see. 104. R.8.B.O. eh. 
127. and the learned trial Judge gave effect to that contention, 
but substituai William George the registered owner as plain
tiff. The ease was fully tried out and judgment given dismiss
ing the action with costs against both William George and the 
company.

Subsequent to the trial, plaintiffs became the registered 
owners of the property in question and brought this action on 
March 28, 1913. To this the defendant pleaded res judicata 
and also claimed right to possession by virtue of an agreement 
of s.de from Granger George &. ( o., as vendors and the defendant 
as pu-chaser, which agreement was ratified by William George, 
the owner of the property b\ agreement under seal prior to the 
said William George having any dealings with the plaintiffs, 
which fact.- were known to the plaintiffs. This latter plea was 
in issue in the former trial.
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The case came on for hearing liefore Morrison..).. on Septem
ber 24. 1913, who held that the defendant was entitled to 
plead the previous trial and had done so effectually, and dis
missed the action. From this judgment the appeal is taken.

It was submitted by appellant that the doctrine of res judi
cata does not apply to actions in ejectment, and several cases 
were cited and reference made to ilalsbury's Laws of England, 
vol. 13, pp. 49. 349 and 354; also vol. 24. par. 612. This latter 
paragraph reads as follows:—

•hidjiii i nl in Iln> ai-tii>n ln-ing merely for tin* po**e»rtioii of tin- property 
is not vuiicliisivi- iis to tin* titli* of tin* pnrtii-s. It follows tlint mi tuiauc
ci-ssful claimant may immediately commence another action. . . .

If the judgment in the former trial had been simply that the 
Trust Company had no status to the action by reason
of see. 104 of the Land Registry Act. I quite agree that they 
could after they had overcome that objection have brought a 
new action of ejectment, but that is not the position of the appel
lant.

At the first trial William George, the registered owner, was 
substituted as plaintiff, and the whole matter as to dealings be
tween Granger George k Co.. William George and the defendants, 
and the right, title and claims of the defendant adjudicated upon, 
the only dispute l>etween the parties being as to whether the 
defendant was obliged to pay for certain extras in connection 
with a house built upon the premises in question, or whether he 
was entitled under his agreement and upon payment of the bal
ance of purchase-money as specified in the agreement to a con
veyance in fee of the property.

The learned trial Judge found in defendant's favour, and 
that judgment stands and was not appealed from.

Had the plaintiffs been registered owners of the property 
when they started their first suit, they could have been in no 
better position than William George for whom they held the 
property in trust, and as the course pursued then was a trial 
of the whole rights of the respective parties the judgment as 
it stands unappealed is a bar to the present action.

The appeal will be dismissed.

B. C.

C. A.

Dominion

M AHTKII I ON 

Ontlili.r .1.A.

MvPhillips, J.A., concurred.
Appeal dismissed.

McPhtlliiw. J.A
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PUBMCOVKR v. POWER.
\oru Snilm Sii/in un Court, i hu hum, H.J. Sum mini |l. |!l||.

1. IvXMXIIM* (III A—ItKillT «»K WAV 1‘AKTITHIX AUtl> MIA I Pi XX 
ON 1‘AMTHIOX IlKKII—Kl IISM/l I AT I'l III IIANKM8 WITH NOTH'!
Iloi Nil IIY.

A right In go mi iiliiiiiing lainl in <|ruw wwlvr from » wvll llivrv 
»illint<* Mill\ Iiv lliv 'iilijwl nf mi niHi'iiii'lil vriNilvil l»y n piiiiilimi 
ngrcvniviit mill vviili'iivvil In imlivnling I In- wvll mnl piitli In •.min* run 
iiiug fmui I In- lmii-v mi | In* ail joining lainl-» un I In- |ilan nwuiiipiiiix
ing lliv pnitiliuii ....... la; ami «iicli vmhviiiviiI will In- himling nil pnrtiva
aiiliaii|iii'iilly m*«|iiiring lliv pnrwl nn xxliivli lliv xxvll i- -ilnalv with 
linticv nf aiivli plan ami pariilinii ngrvvMivnt.

2. Kam mia in 11 l\ —III)—No\ i si n Intention to aiianimin stati it: 
ok Limitations.

An vanviuviit iml liarrvil In lliv Slaliitv nf Limihil imia i- tint Inst 
In min iiavr iiiiIvmm thvrv ia aniiiv avl vivai lx imlivalivv nf an iulvn- 
l inn In a ha m Inn lliv riglil : an avi|iiinil right to nav a nvighlmiir'a 
xxi ll is mil Inal In voimmmlx lining a nvwvr wvll mi Ilia nwn lamia if 
rvaorl ia inailv In tin* fnrinvr xx ill in pm aiianw of lliv vaavnrnl xxlivn 
lliv nvxv xxvll runa dry.

| Il uni v. II uni, 7 Kx. HUH. rvfvrrial to.]

Aitiox claiming damages mnl am injunction for obstruc
tion of u right of \v,‘ix to a well.

Judgment for plaint iff.
.1. Iiolu rls, for plaint ilf.
V. 7. I*at on, K.t '.. for defendant.

iiiaiiam.k.j. < Ikaiiam, K.J.: It is «piitc clear that the right to go on a 
iicighlmur*h close and draw water from a spring there eonsti- 
tutes the subject of an easement : Ik in \. Waril, 4 Kl. iS; HI. 702. 
I am of opinion that an easement was created by reason of 
the agreement and plan entered into between the sons of Fred
erick Publicnver under the eireumstanees of this ease.

The father of these sons, one of whom is the plaintiff, de
vised to them certain land mentioned in his will. There was 
necessary in order to enjoy this land a partition of the same 
among these sons. And the late Judge of Probate Mr. Solo
mon. was chosen by them to make this partition. And lie made 
the partition. No doubt alsmt that, lie did it by means of 
a plan and agreement under seal. The plaintiff got the house 
of the homestead but the line between him and his brother 
Lemuel's lands allotted by Mr. Solomon and clearly indi- 
cated as two homestead lots ran between that house and the 
well that had lieen ill use for that house. There was a path 
to the well shewn on the ground before the partition. So

N.S. 

S. C.
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that Mr. Solomon on his plan tthcwed extending from I lu* 
kitchen or hack part of tin* Iioukc* a way to this well which he 
marked with a round spot. Nearly halfway between the 
well and the house this line is shewn. The legend written on 
the plan along the way is as follows: “ Pathway to well." The 
plaintiff says "We all told him about the well and lie put that 
on.” Those marks must have been placed there to indicate 
an easement. I think that anyone would say at once that lot 
No. 1 was over No. 2 to have the way to the well there and 
nothing more was required to indicate the fact. In the agree
ment under seal the words indicating the partition and the cre
ation of the easement by reference to the plan are as follows: 
After the parties,

Have agreed and l»y these presents mutually and severally agree tn 
the plan of division as delineated hereon of a certain lot of land situate 
at Ivower Dublin—and being part of the estate of the late Fmleriek 
Pllhlleaver and are fully satisfied and contented to hold the lot- on 
which oitr names are respectively written and allixed to the plan aforesaid, 
to have and to hold the same each for himself and herself in severalty, 
and to our respective heirs and assigns forever.

1 think those words are ample.
There is first a technical objection, namely, that one son, 

Kuos, who had his land laid off in another place was not a 
party to that agreement. I must explain. Mr. Solomon made 
the partition, but before he finished his very nice plan, which 
took some months apparently, this son Kims died at. I there
fore was not forthcoming to sign the instrument. But mean
while Kims had made a deed in which for a consideration of 
•t-SOO lie sold to the plaintiff parts of his land. In that deed 
he recognized the Solomon partition in the following words :

All I heir i iglil. title mid interest in tn mid upon the estate of the 
late Frederick I’llblicover situate at. etc., and fully described in a plan 
of division of the aforesaid estate now in course of preparation by Kdward 
Solomon, etc., except the house lot upon which stands the house occupied 
by the parties of the first part, the one-fourth part of the beach nmli 
\idi-d. the lot upon which the house stands, one fourth part of a lot 
• f land upon which Solomon Publienver now resides and a strip of 
liuciiltivatc ' id on the northern side of the pasture all of which the 
said parties ihe first part reserve for themselves.

Now Mr. Solomon when he en me to gel the deed of purl it ion 
signed, Kuos being demi, thought no doubt that Eiioh’h daugh-

N. S. 
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Pi lit n ovi:k

Ural mm. K.J.
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N S. 1er the heir, an . would be the eovreet party and she being
S. c. an infant he wrote in over Eiioh Publieover a name

Pi rn k'ovfr wr'tten 0,1 *1 lota excepted by way of amendment, the name of 
>\ her mother her natural guardian as follows : “Isabella Publieover 

lovurR. |)y |lvl. gUa Malinda Publieover, cte.” And in the agree- 
oraiiam. k.j. Imi|lt |u. made her a party by the following description:—

“Malinda Publieover, guardian to Isabella Publieover. the 
surviving daughter of Enos Publieover, deceased.”

The subsequent amendments on the Enos Publieover lots, 
both those excepted and those sold, are clearly indicated on 
the plan. And neither the infant nor the mother ever executed 
the agreement. In my opinion that is not a defect which 
affects this partition between the plaintiff and Lemuel Publi
eover, under whom the defendant claims. The recognition of 
the Solomon partition in the deed from Enos and his wife to 
the plaintiff before the plan was fully finished is binding. The 
plaintiff says the plan was made at that time when he bought 
Enos out and by that partition Enos had no rights in the land 
of the dominant or servient tenement. The land allotted to 
Enos, or to the infant or guardian, he having died, was in 
another place altogether. Enos would be bound by that parti
tion and his heir. Clearly, the four of them assented to this 
way to the well. And further, if the interest of the infant 
in that land is not barred by the Statute of Limitations. I 
know of no rule which would prevent the plaintiff from recover
ing a proportion of the damages for intcifering with the right 
of way.

It is contended that the whole document is void, because 
Isabella having been made a party, the want of execution by 
her rendered the instrument ineffective, and it was only de
livered conditionally and as an escrow. It must he taken after 
this lapse of time, Isabella, having taken the benefit of her house 
all her life as set off to her by occupation and after the circum
stances I have detailed, that she, as well as those who did 
execute it, assented to the partition according to its terms.

The defendant has raised another objection, namely, that 
the agreement and plan to which 1 have been referring were 
never registered under the statutes relating to registry of

_
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deeds. They were merely filed in the office of the registrar of N S- 
deeds. But the first purchaser and tin* subse(|uent purchaser s.V. 
of the Lemuel Publicover lot had actual notice of this agree- |»niI,(,OVER 
ment and plan. Take the deed to the first vendor, John Francis r.
Mackenzie, of March If», 1881, the description is made by refer- ___ '
ence to that plan. It could not be described in the way it was ,ireliem'lc,J' 
without reference to it. It is “lot No. 2*' and that is the 
number of the lot on the plan and after a description by bounds 
and distances continues:—•

As will inure fully aqipear liy plioi nf ilivisimi uf tin- Intv Krvtlvriek 
I'uliliviivvi"s lands, drawn liy K. II. Sulunmn un the iitith day nf ■lanu-
ary. IH7H.

The reference is carried into* the deed from the Mackenzies 
to Bell and from Bell to the defendant under date of August 
22, 1907. There could not be better proof of actual notice.

I refer on the subject of actual notice to the cases cited by 
Strong, J.. in lloss v. Hunter, 7 Can. S.C.R. 289, at 321.

And, to go back to a former point, the description in the 
defendant’s deed of August 22, 1907. by the description, clearly 
recognizes the validity of the instrument of partition in the 
boundaries and the reference.

That an easement was created by reason of the facts 1 have 
mentioned I refer to Puyh V. Peters, 11 N.S.R. 139, 2 Russ. &
Chesley 139, at 142, and Es pic y v. Wilkes, L.li. 7 Ex. 298, 26 
L.T. 918.

The defendant raises another question, lie contends that 
the way has been exhausted by non-user. It appears that the 
plaintiff dug another well nearer to his residence, but this well 
runs dry in some seasons and he has been frequently obliged to 
resort to the former well. This is an explanation of why there 
has been at times non-user. I refer to Ward v. Ward, 7 Ex.
838. There must not only be the cesser of use, but there must 
be some act clearly indicative of an intention to abandon the 
right. 1 refer to (loddard on Easements. 7th cd., 563. No 
Statute of Limitation has run against the plaintiff. When has 
there l>een before the removal of the gate and recent acts any
thing which would enable the plaintiff to bring an action and 
set any such statute running against him?

I
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I adopt the evidence of the plaintiff's witnesses as to tlie 
existence and use of the pathway and well and of two successive 
gates in the fence on the division line for the use of those using 
the pathway. It would he an easy matter for the witnesses 
for the defendant not to notice them.

The plaintiff is entitled to the declarations claimed, to $1 
damages for converting the gate and to an injunction with

Re PHILLIPPS & WHITLA.
Mmiilolm Hi nil's Hindi. dull. ./. October 17. IUI4.

I Noikitokh igur—33»— Fee on settlement—Taxation —Aiteai.-
KKKKHKXO: HACK \KW EVIDENCE I'l.NIUNO FOR SAME A Mill NT.

Tliv allowance of an np|N-nl from tin* taxation between solicitor aivl 
client of a limi|> sum I in this case #3.500), ns n fee on aettlenient anil 
a reference hack for reconsideration will not invalidate another linding 
by the taxing ollicer of the same amount where new evidence Inis hcen 
taken hv him to li\ the value of the services in i|iicstion.

[I!r /‘/h7///>/<x U- II hi I In. 12 D.L.R. 100. 23 Man. L.R. 02. considered.!

Appeal from taxation.
Appeal dismissed.
U. F. McWilliams, for clients.
If. Phillipps, for solicitors.

Ualt, •!.: This is an appeal from the certificate of (1. II. 
Walker, senior taxing officer of this Court, in respect of a fee of 
$3,500 allowed to Messrs. IMiillipps & Whitla. solicitors for the 
plaintiff' in a taxation between solicitors and client. Several 
preliminary objections to the appeal were overruled by me dur
ing the argument.

The circumstances are extremely unusual. It appears that 
the solicitors were retained by the plaintiff to inquire into and. 
if necessary, commence an action against the defendants to set 
aside the sale of some valuable real estate in Winnipeg which 
had been made by the defendants on behalf of the plaintiff for 
the sum of $155,000. The solicitors had been engaged in a 
somewhat similar piece of litigation on behalf of another client 
and had carried the ease to a successful conclusion. The plain
tiff was aware of this and desired to take advantage of the spe
cial knowledge supposed to lie possessed by the solicitors in con
nection with the subject matter to be litigated. The action had
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not proceeded far before negotiations for settlement were 
opened, during the course of which the plaintiff expressed a 
willingness to his solicitors to accept $(>0,000 from the déten
dants in full of his claims; but the solicitors, believing that the 
land in question justified a further value of $90,000 from the 
defendants, did not act upon the authority they had. but pro
ceeded with the negotiations, and in tile result secured a settle
ment covering the additional value in land Imve mentioned. 
In addition to this, they secured a re-conveyance of the land 
with a Torrens title (which it did not possess when the plain
tiff originally conveyed it), in respect of which the defendants, 
or their other customer, had paid $487. The solicitors also pro
cured the return of the commission paid by him to the defen
dants on the former sale, amounting to the sum of $3.875, and 
they succeeded in eliminating a set-off for interest which had 
been claimed by the defendants, amounting to the sum of $‘2.100.

The negotiations for settlement continued for about a 
month. The solicitors at first rendered a bill of costs which, 
apart from disbursements, consisted of one single item, namely, 
“Fee on settlement, $9,500." The taxing officer considered 
that the ease was one in which lie should allow a lump sum. and 
he fixed $7,976.44, being 5 per cent, on his calculation of tIn
difference between $155,000, and the value asserted by tin- 
client. some fractional frontage probably accounting for tin- 
odd figure. See AN I'hillipps tV Whitla (No. 2). I D.L.R. 847; 
22 Man. L.R. 154.

An appeal from this taxation came before Robson. *1.. (re
ported as above), who held that although the solicitors were en
titled to substantial remuneration, they were not entitled to 
have it fixed on a percentage basis, and accordingly, the bill 
was referred back to the taxing officer to deliver an amended 
itemized bill. This was done and numerous charges were item
ized, but the bill contained the following item : “Fee on settle
ment as per negotiations, October 18th to November 24th. 
$8.48(1." The senior taxing officer reduced this item to $3,500. 
From this taxation the client appealed to Metcalfe. J.. who re
fused to interfere, and dismissed the appeal with costs.
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The client then appealed to the Court of Appeal, 12 D.L.R. 
106; 23 Man. L.R. 92. In the renult the appeal was allowed and 
the bill of costs was referred hack for taxation in respect of the 
item of $3,000

The " now before me is from the allowance of exactly 
the same amount by the taxing officer on this third taxation as 
he ha«l allowed on the second. He says in his report on the tax
ation: "I have considered the evidence of Messrs. Andrews, 
Pitblado and Anderson, and see no reason to change my mind as 
to the amount to be allowed, and 1 allow it at $3,500. '’

At first sight it would appear that the taxing officer has 
failed to observe the express directions of the Court of Appeal.

The Judges of the Court of Appeal, when the matter was 
before them, came to the conclusion that $3,500 was too much to 
he allowed for the fee on settlement.

|The Judge here cited extracts from judgments of Howell, 
C.J.M., Perdue and Cameron, JJ.A., 12 D.L.R. 106 at 107. 109 
and ill.!

As 1 said before, at first sight it would seem that the allow
ance of $3,500, by the taxing officer is in direct conflict with the 
opinions expressed by the Judges of the Court of Appeal. No 
doubt the Court itself could have fixed the amount to be allowed 
if they had chosen to do so. but possibly feeling that further 
evidence might be adduced before the taxing officer, the ro

of the item was expressly left to him. and inci
dentally their lordships specially referred to matters which it 
would be proper for the taxing officer to consider on the review 
—for instance: Perdue, J.. says:

The item in the tarilt relating to fee on settlement, referred to by 
Hobson. .1., in his judgment, gives the taxing officer the very widest dis
cretion as to the amount to lie allowed, subject, of course, to appeal. In 
arriving at the quantum to he taxed on such item, the taxing officer may 
well take into account tin* amount involved, the time expended, the skill 
exercised in the negotiations and the success achieved. In the present 
case the client obtained everything he sought to recover by the suit. The 
solicitors are to lie credited with having conducted the litigation and the 
negotiations for settlement with great professional skill and business capa
city. ami with having lieen completely successful in their efforts. The taxing 
officer should, therefore, allow them a fee which would, in his judgment ami 
discretion, be commensurate with the services rendered.

3111
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Th<- senior taxing officer is also registrar of the Court of 
Appeal, and it van not for a moment In- supposed that he would 
intentionally disregard the elear instructions of the Court.

In Kniyhl v. Tin (Iravan ml /»*. Co., 27 L.J. Ex. N.S. 8. the 
question of interfering with a master’s taxation of costs was 
dealt with. Pollock, C.B., said :

If. however, he has. in favt. exereiw-tl hi* ili*crctinu in the 
matter, we whall not review hi* decision, a* we eannot *ee that it wa* 
manifewtly wrong. Ami whether lie ha* «lone *<» or not. we will advert a in 
l x refeienee to him. If lie ha* ilmie mi. we *hall ileeline t > re-enter into 
the mattei. t jion reference to the Master, it wa* fourni that lie liinl exer 
ei*e«l hi* «liwcretion; whereupon—

"Per Curiam—That make* an eml of the matter. We «hall not inter
fere.”

MAN

K. B.

Re
PlIII.I.IITN

In Pobjuy v. Kich, 27 L.J. Ex. 10. another somewhat similar 
ease arose, when the Court, composed of Bollock. C.B., Brain- 
well, B.. Watson. B., and Channell. B.. said :

There ha* already been a review of taxation, and we are a*ked to send 
the matter hack to the Master a third time. I hat would lie contrary to 
the practice of thi* Court. The Master* are the constituted authorities a* 
to i|tie*Uun* of costs; and thi* Court never interfere* in what may In* called 
matter* of detail. It only settle* principles. If there had lieen a deviation 
from right principle, we should have granted a rule to review the taxation, 
or if a strong ease to show error had lieen made out ; hut the matter having 
already lieen Indore a .lodge a* to the |miint of principle, and it having Ims-ii 
sent hack to the Master, we cannot «end it hack to him again u|hhi a dis
puted question of fact, with an additional affidavit.

A considerable portion of the respondents’ argument on this 
appeal was directed to the question as to whether or not the deci
sion of the senior taxing officer is subject to appeal at all. and 
reliance was placed upon the case of liosivdl v. Conks, 36 Ch.I). 
444. There, an action to set aside on the ground of fraud, the 
sale of a life interest to < '. and B., on behalf of themselves and 
four other defendants, was dismissed by the House of Lords 
with costs, and it was ordered that in taxing the costs the tax
ing master should consider whether any of the defendants who 
appeared separately had sufficient reason for severing, and if and 
in so far as it should appear that they had not, then the taxing 
master should allow only one set of costs, or only as many sets 
of costs as he should think right. The taxing master allowed the 
six defendants costs of separately defending. Held, by North,
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that thvvv was no appeal from the- discretion of the taxing 
master; Held, on appeal, that as the House of Lords hud dele
gated Hu* taxing master the derision of the question how many 
sets of eosts should lie allowed, no appeal would lie from his 
decision unless he altogether omitted to exercise his discretion.

In the very recent ease of Spalding v. damage, [1914] 2 eh. 
405; Honuell v. CoaA.s, 36 Ch.D. 444. was distinguished by 
Sargant, J., who said, at p. 411 :

In my opinion Unit decision was not a decision at all upon tin- terms of 
the sub-rule now in i|Ueetion. It was a decision upon the meaning of the 
special order made by the House of Lords in that particular case, and the 
reason for the decision is perhaps most neatly put in an interlocutory 
observation of Bowen. L.J., where he says. “Has not the House of Lords 
delegated its jurisdiction as to costs to the taxing master?”

The learned .fudge held that the ease before him was not one 
purely for the discretion of the taxing master, but that he hail 
power to review the taxation, and the matter was accordingly 
referred bark for review.

It appears to me that the Court of Appeal has in the present 
ease followed the course adopted by the House of Lords.in Bos
well v. Coaks, supra, and has delegated its jurisdiction regarding 
the quantum to be allowed under the item in dispute to the tax
ing officer. Hut I do not base my judgment wholly upon this 
ground.

The. general allowances provided for in the Manitoba tariff 
of fees include many items which are fixed definitely, but also 
several which are expressly left to the discretion of the taxing 
officer. I refer, for the sake of brevity, to items 85, 94, 96, 107, 
129, 131 and 132. The ordinary fee with brief at trial is $10; 
yet this fee is very often increased to $100 and, occasionally, in 
cases of importance, to even as much as $1,000. or one hundred 
times the amount of the tariff charge.

1 am not impressed with the argument that the taxing officer 
has manifestly adhered to his original view of allowing the fee 
on the basis of a commission by reason of the circumstance that 
the figures support that inference. The fee admittedly should 
be dealt with on the footing of a counsel fee. Suppose in an 
action for $2,000, involving some difficult questions of fact or 
law, a barrister and solicitor succeeds in settling the cast* and
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taxes a fee of $100 by way of a fee on settlement against his own MAN
client, would this allowanee be objectionable because it happens k. it
to coincide with a commission of 5 per cent, on the sum vccov- 
ered. I cannot think so. Phili.ipps

1 have taken advantage of the libelly recognized by the Whiti a.

Court in Knight v. (iravesend, 27 L.d.. Kx. K. supra, and have -----
referred to the senior taxing officer, with a view to ascertaining 
just what he did and why he did it on this third taxation. Tin- 
taxing officer informs me that he took additional evidence and 
obtained the opinions of three leading practitioners in our 
Courts, namely. Messrs. A. J. Andrews, Isaac Pitblado and E.
Anderson, all of whom considered that, under the circumstances 
of this ease, a fee of $4,500 or $5,000 would be a perfectly proper 
fee to be allowed. The taxing officer was further authorized by 
the Court to take into account the other fees which had been 
allowed on a liberal scale on the previous taxation, and which 
were not objected to. He informs me that he took all these 
matters into consideration and felt that he could not justly 
allow any lower fee than $3,500 and that he did not allow the 
fee on the basis of a commission at all.

While it is true the different members of the Court of Appeal 
on the material before them, expressed a strong opinion that the 
allowance of $3.500 was excessive, still they remitted the taxa
tion of this item to the taxing officer without restricting him in 
any way from taking further evidence and leaving the quantum 
to be allowed to his discretion. 1 think the principles applicable 
to new trials may well be applied to this case.

1 feel satisfied that the taxing officer has honestly exercised 
his discretion to the best of his ability upon both the former 
material and the new evidence before him, and I am quite unable 
to see that he has erred in respect of any principle. I think, 
therefore, the appeal should be dismissed with costs.

BRITISH CANADIAN AGRICULTURAL TRACTOR v. EARLE. SASK.
Saskntrheimn Supreme Court, Iximont, J. September 11, 1914.

1. Action ( § 1 B—5)—Premature ; conditions precedent—Dismissal with
out prejudice.

On dismissal of an action for the price of an engine for non-delivery 
of a material part thereof, leave may be reserved to plaintiff to bring 
another action on completing the contract.
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Action on lien notes.
Action dismissed, without prejudice.
I). Maclean, for plaintiff.
A. E. lienee, for defendant.

Lam ont, J. : -This action is brought upon two lien notes or 
agreements made by the defendant in favour of E. A. Wild. 
The notes were given in payment of the balance due upon a tractor 
manufactured by the plaintiffs. By an arrangement between the 

and Wild, the notes were taken in Wild’s name as trustee 
for an English firm which held the tractors, as security. Subse
quently the English firm was and Wild assigned the notes
to the plaintiffs. Since the action was begun these notes have 
been lost. The notes stipulated that the property in the tractor 
was to remain in Wild, and it further provided that should the 
defendant make default in any note made by him in Wild’s favour 
Wild had authority to declare all notes due and payable. The 
second note sued on was not due when the action was begun, but 
had been declared due by both Wild and tin* plaintiffs after it had 
been assigned. As to this note the plaintiffs’ action fails. After 
he assigned the note to the plaintiffs, Wild could not declare the 
note due and payable, because the defendant was not then in 
default to him. Neither could the plaintiffs declare it due, 
because the defendant had never agreed that they should be able 
to accelerate the maturity of the note. As to the other note, I 
find that when the defendant agreed to purchase the tractor in 
question it was understood between himself and Wild, who was 
the plaintiffs’ agent making the sale, that as part of the tractor 
purchased the defendant would get one of the shafts then on its 
way from England, and that the plaintiffs would put it on the trac
tor. Until that shaft should arrive the defendant was to use the 
tractor with a soft-metal, second-hand shaft with which Wild 
and himself fitted it up. The defendant took the tractor 
with the soft-metal shaft as a tem|Kirary substitute for the proper 
shaft. The proper shaft arrived from England, but the plaintiffs 
did not put it on. They say the defendant told them there was. 
no hurry in putting it on. The defendant denies this, and in 
this I accept the defendant’s statement. Owing to the twisting 
of the soft-metal shaft the gear-box was broken, and has not since 
been repaired. The plaintiffs f sent out the shaft,
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but n<‘ver put it on nor offered to do so. The defendant attempted 
to repudiate the contract, hut the plaintiffs would not agree to 
this. Not having put on the new shaft, which was part of th< 
engine purchased, they have not performed their part of tlx 
contract, and therefore cannot recover the price. Before they 
can recover they must shew that they have done all they were 
to do under the contract. If they put on the shaft I am of opinion 
that the defendant, on the evidence liefore me, would be liable for 
the price, less whatever damages he may be fourni entitled to. 
He took the engine out with the soft-natal shaft, and cannot 
repudiate the contract because it would not do the work of a 
proper shaft. To enable him to repudiate the contract for the 
failure of the plaintiffs to put on the proper shaft he would have 
to shew that he gave them a reasonable time in which to do it, 
with notice that if they did not put it on in that time he would 
not pay for the tractor.

This action will be dismissed with costs, but without prejudice 
to the plaintiffs' right to bring another action when they have 
performed their part of the contract.

Action dixtnixxal.

Uki Hsu

Lamont, J.

McArthur & co. v. dubreuil. sask.
Sankatcheiron Supreme Court, Isintont, J. September II, toil.

1. Assignment (f III -.12 ; Right ok amsiuxkb to hvk in own name Kxrnv
HENEHCIAI. INTEREST SASKATCHEWAN HTATVTK -<)|*EN Vn iH NI.

I ruler R.S.S. liMKI, eh. lit», an assigner of n chose in action, s’limi 
in Ins own name, must plead ami prove that lie is entitled to the entire 
beneficial interest.

[John Deere Plow Co. v. Tu'ccdy, 15 D.L.R. 51S, applied.)

Ac tion by the plaintiff in his own name only under an alleged statement 
assignment of an open account against tin* defendant in favour 
of plaintiff's assignor and involving other issues.

The action was dismissed as to the account. 
liorland Co., for plaintiffs.
Squire, for defendant.

Lamont, J.:—At the trial I disposer, of all matters involved ■•»"»"«< 
in this action except the open account sued on. This account 
was due and owing by the defendant to one I). F. McArthur, 
which the said I). F. McArthur, on February 3, 1913, by a docu-
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mvnt in writing, assigned to the company. The assign
ment recites that for valuable consideration I). F. McArthur 
transfers, assigns and sets over unto J. I). McArthur <V Co. (the 
plaintiffs) the sum of $003.77, being the balance owing to him by 
I). Dubrcuil as per statement For the defendant it
was argued that the plaintiffs were not entitled to succeed upon 
the claim based on this assignment, as they neither alleged in their 
pleadings nor proved at the trial that they had the entire beneficial 
interest in the debt assigned.

By sec. 1 of the Act respecting the Assignments of Choses in 
Action, R.S.S. 1000, eh. 140, it is provided that every debt or 
chose in action arising out of a contract is assignable at law by 
any form of writing containing apt words in that behalf, and that 
the assignee thereof may bring an action thereon in his own name. 
But under sec. 2 of the Act, the assignee, to bring an action in his 
own name, must, at the time the action is ‘ ’ be possessed
of the whole and entire beneficial interest in the debt or chose in 
action assigned. The right on the part of the assignee to sue 
in his own name depends on the statute. It did not exist at 
common law. In (Mgers on Pleading and Practice, 0th ed., at 9I>, 
the learned author says:

Whenever the right elainied or the defence raised is a creature of statute, 
being unknown at common law. every fa-t must be alleged necessary to 
bring the ease within the statute.

See also liradlej/ v. Chamherlyn, |1893] 1 Q.B. 439, 441, 442. To 
come within the statute the plaintiffs must therefore be possessed 
of the entire beneficial interest in the debt, and, if they sue in 
their own name, must plead such possession. In John Deere Plow 
Co. v. Tweedy, 15 D.L.R. 518, at 520, my brother Elwood said:

I am of opinion that the plaintiff company, not having alleged in its 
plea and not having proved at the trial that it was at the time of the 
trial entitled to the whole and entire beneficial interest in the debt assigned, 
its action must fail.

Under our statute, therefore, it is necessary for an assignee, suing 
in his own name, to allege in his pleadings and to prove at the 
trial that he was possessed of the entire beneficial interest in the 
debt assigned at the time he instituted his action. Not having 
done so, the plaintiffs cannot recover on this count.
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SKUBINIUK v. HARTMAN.
Manitoba King'» Itrnch, Halt, J. ./um 4, 1914.

1. 'fours (§ I 1 )—NEuuuKNrt: l)rmi cacskd by kvmiuatinu a hvii.dinu 
RlUC Or I'ONTRIHVTIOX BY I<I<AMAI<U6 PARTIKS.

'fliv liability iittuehing for the deiilli of a person in the basement of 
a block caused by fumes of dangerous gas during the fumigation of 
other parts of the building by the fumigating eontraetor, under con
tract with the owner, attaches to the contractor for having generated 
the dangerous gas and for having failed to confine it to the rooms lie 
was fumigating; against the defendant owner for having, through tin 
order for the work given by his son on his behalf, brought a dangerous 
suostanee upon a portion of the premises, and for having failed to con
fine it; ami against the owner's son for having directly ordered tin- 
work to lx- done; the rule applies thfit in actions of tort all parties 
concerned are treated as principals.

I Flitrhrr v. U gland*, L.R. 3 III. .'Ml; Wmg x London Him nil. | IH0!l] 
J lx.lt. fiô'J; l)allon v. Angn*. li A.C. 7til; and Dominion Saturai tin* 
v. Collin», |1909| A.C. 610. applied.)
Avtion for damages for death of husband from poisonous 

Judgment for plaintiff.
IV. A. T. Surnlmnn ami A. <». Kemp, for plaintiff.
.4../. Andrewu, K.('., for defendant Hartmann.
.4. H. Hudson and //. V. Hudson, for J. Gunn and W. Gunn.

Galt, J.: -This action is brought by the plaintiff, suing on 
behalf of herself and Annie Skubiniuk, her infant child, against 
the defendants, for damages for the death of the plaintiff's hus
band from poisonous fumes created by the defendant Hartmann 
in fumigating certain premises upon instructions from the defen
dant William Gunn, as agent for the defendant John Gunn, the 
owner of the premises.

It appears that John Gunn was tin* owner of a block of four 
tenements situate on the corner of Jarvis ami Derby Streets, in 
Winnipeg, being Nos. 250, 258, 200 and 202 on Jarvis Street. 
Hyman Waldman had leased tenements Nos. 250, 258 and 200 
from John Gunn, by lease dated April 1, 1012. No. 202 was 
occupied by one Rosen and used as a fruit store. Waldman 
utilized the ground floor of No. 250 as a barber shop, No. 258 for 
ladies' baths, and No. 200 as a residence. There was a base
ment under Waldman"s premises, consisting of the aliove three 
tenements, which was utilized as men’s bath-rooms of various 
kinds. The usual entrance to the men's baths appears to have 
been through the barber shop and down a back stairway. The 
block also contained a second and third storey above the premises
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referred to. Complaints had been made by tin* truants of the 
block in respect of the presence of vermin (bed-bugs and coek- 
roaehes) throughout the building. The management of the block 
was left by John (iunn in the hands of his son. W illiam ( iunn.

On April 7. MM3, a letter was written by William (iunn, in 
the name of John (iunn A; Sons, to the defendant Hartmann 
(under the name of the Vermin Destroying Co.) as follows:

Dear Sirs, We hereby accept your tender of one hundred and twenty- 
five dollars $Ii to fumigate the < iunn Block, on the corner of Jarvis and 
Derby. You agree to destroy all vermin and keep it clear for one year. 
You will make the necessary arrangements with the tenants in order to 
do this work. Payments to be made only when we are satisfied that the 
work has been done satisfactorily. Yours very truly.

On April H Hartmann answers this letter as follows:
Dear Sirs. We are in receipt of your letter accepting our tender for 

fumigating the (Sunn Block This means, in our estimate, the 17 suites 
on the second and third floors, also the ladies’ h. h and rooms occupied 
by the barber, but not the basement. The basement cannot be fumigated, 
as there is no way of getting the gas out ; but we are willing to supply powder 
for exterminating roaches in this part of the building. Our guarantee is 
for bed-bugs only, as mentioned by our Mr. Hartmann to Mr. William 
(Sunn. As the cash outlay on this contract is well over $100. our terms 
must be thirty days. The written guarantee safeguards you. We guarantee 
all fumigated rooms to be free of bed-bugs twelve months. If during this 
time any vermin should re-appear. we will re-clean any such room free of

The upper rooms of the block were duly fumigated within 
a day or two after the above last-mentioned letter.

On Monday, April 14. Hartmann, shortly after S tun., com
menced to fumigate the ground floors of tenements Nos. 2">N and 
2t (I. It Imd been arranged that he should not fumigate the 
barber shop, No. 2">0, or the fruit store, No. 21 >2.

The process used by Hartmann in his fumigating operations 
was to create a very poisonous gas, namely, prussic acid, by mixing 
commercial sulphuric acid and water with potassium cyanide. 
In fumigating the two rooms aforesaid, Hartmann used 5 lbs. of 
potassium cyanide and 7* j lbs. of sulphuric acid and water. It 
was stated by Professor Parker, of the University of Manitoba, 
that this mixture would create a sufficient quantity of prussic 
acid gas to kill about 12,0011 people. The extreme danger of 
utilizing such material in the neighbourhood of human beings is 
apparent, and, of course, Hartmann realized that careful pre
cautions upon his part would be n< cessary.
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The steps lie took for protection were stated by him as MAN. 

follows: k li.
Finit, I locked the front «loors uml put up notices (similar to one pro- ski'uix" e 

(hired and marked ex. 10. which is a notice about 10 inches square, with p
the words “Fumigated Keep Out Hanger." etc., in large, ml ink print); IImmmw
I scaled up all windows, all holes in walls and floors; a man helped me;
I looked after when lie luul finished; then I prepared my mixture. null i.
H parts of water. 11 ■> of sulphuric acid. 7' j lbs.; then I looked all around 
again and could not find any hole; then I put in charge of lbs. hydro
cyanic acid; then went out at back, locking back doors and sealing them 
and putting up notices. Then I walked through burlier shop and found no 
smell, and then to fruit store and found no smell.

Hyman lYarlman, » witness for the plaintiff, testified that 
lie was in the barber shop and had no notice prohibiting the use 
of the bath-rooms. On the day in question, April 14, MM3, 
lYnrlnmn states that lie sold two tickets for baths to two men 
at 12.20 p.m. The plaintiff's late husband was in charge of the 
baths, as an employee of Hyman Waldman, the tenant, and was 
in the basement at the time. One of the men who went down 
to take a l ath was Nick Woznik. Hi* testified that when he first 
went down he did not notice any smell, but when lie was in the 
bath he noticed a smell and then began to feel faint. He tried 
to get on his underwear and reach the door, but fell down, and 
remembers nothing further till lie found himself in the hospital. 
lYarlman had occasion to go down to the basement shortly after 
the two men, and lie noticed a man lying on the floor, whereupon 
he got assistance and took this man upstairs, and had him sent 
to the hospital. This mail was Nick Woznik. The other bather, 
name unknown, was already dead, and so was Skubiniuk.

I)r. William Rogers was sent for. and came to the conclusion 
that the two men had died from hydro-cyanic acid |>oisoning. 
Dr. Abraham Bcreovitch was also called in and examined the 
dead men, and states that they shewed quite elearlx that they 
died from poisoning of some kind. He states that their faces 
were swollen, there was froth in the mouth, they were livid in 
colour, the pupils of the eyes were dilated, etc. He also came to 
the conclusion that their death had lieen caused by hydro-cyanic 
acid, or prussic acid gas.

Edward II. Rodgers, the building inspector of Winnipeg, was 
also summoned to the premises, and arrived there at about 4 p.m. 
on the day of the accident. He made a careful inspection of the

73
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promises, and found only one point where the floor of the fumi
gated rooms was not properly sealed up. He found a spot in 
the floor which he describes as a sliver or aperture about 0 inches 
long and varying from three-quarters of an inch at one end to a 
more crack at the other end. This aperture had been sealed up 
with a small strip of paper, but the adhesive used on the paper 
had apparently failed to adhere to the floor and had curled up, 
leaving the small aperture open.

The plaintiff bases her claim, firstly, on the ground that her 
husband, George Skubiniuk, was killed by reason of the escape 
of said gas; and, secondly, that her husband was killed by reason 
of the negligence of the defendants or some or one of them, which 
negligence consisted in failing to take precautions to prevent the 
gas escaping into said bath-house. The defendant Hartmann 
denies that he was guilty of any negligence, and pleads that 
Skubiniuk was aware of the use of gas in the said building, ami 
might have avoided the accident by the use- of reasonable care.

The defendant John (îunn admits his ownership of the said 
lands and buildings, and he also admits par. 1 of the statement 
of claim, which states that on a date prior to April 14, 1913, the 
defendants Gunn employed the defendant Hartmann to exter
minate vermin in part of said buildings by the use of poison.

The defendant William Gunn also admits the allegation in 
said par. 4 of the statement of claim, but says that his employ
ment of said Hartmann was solely as agent and on behalf of his 
co-defendant John Gunn. Both the defendants Gunn plead that 
they employed the defendant Hartmann, who was a proper and 
competent person to exterminate vermin in said buildings, and 
that said Hartmann was an independent contractor, and that 
these defendants retained no control over his actions and are not 
responsible for any default on the part of the said Hartmann. 
The defendants adduced no evidence, but relied upon their respec
tive motion* for a nonsuit.

Gounsel for the defendants naturally directed their efforts 
mainly to distinguishing the facts of this case from those dealt 
with in Fletcher v. Hyland*, L.R. 1 Ex. ‘JtM), 37 L.J.Ex. 161.

There it was held that a person who, for his own purposes, 
brings on to his land and collects and keeps there anything likely 
to do mischief, if it escapes, must keep it in at his peril, and, if
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he does not do so, is prima facie answerable for all the damage
which is the natural consequence of its escape. He can excuse K. it.
himself hy shewing that the escape was owing to the plaintiff’s Ski hisiuk
default, or, perhaps, that the escape was the eon sequence of vis

. - ., . Hartman.major, or the act of uod.
1 nee<l not make any derailed extracts from this well-known 

decision.
The case was then appealed to the House of Lords (L.R. 3 

ILL. 330), when judgment was given affirming the decision of 
the Exchequer Chamber. Lord ( 'ranworth says:

My Lords. 1 concur with my noble and learned friend ( Lord Cairnsi 
in thinking that the rule of law was correctly stated by Mr. Justice Black
burn in delivering the opinion of the Exchequer Chamber. If a person 
brings, or accumulates, on his land anything which, if it should escape, 
may cause damage to his neighbour, he does so at his peril. If it does escape, 
and cause damage, lie is responsible, however careful he may have been, 
and whatever precautions lie may have taken to prevent the damage.

Counsel for the defendants endeavoured to distinguish this 
cast* from Fletcher v. Hylands, supra, in the following respects.
It was pointed out, on behalf of Hartmann, that he was not the 
owner of the land or buildings. Counsel for the defendant John 
(lutin contended that this defendant had personally nothing to 
do with the matter; that it was ordered by his son William < lunn, 
and that the fumigation was performed at the request and for 
the benefit of the tenants of the building. It was further urged 
on his behalf that the noxious fumes in question had not occa
sioned any injury by escaping from this defendant’s land to a 
neighbour’s land, as was the case in Fletcher v. Hylands, supra.
Counsel for the defendant William Gunn relied upon the fact 
that he was merely acting as an agent, and in any case could 
not be liable for the negligence of Hartmann, an independent 
contractor.

The rule of law enunciated in Fletcher v. Hylands, supra, has 
been amplified rather than contracted since the decision of that 
case. It is now identified with the law applicable to wild animals 
and other dangerous instruments. See Halmond's Law of Torts,
3rd ed., 389. And it is not confined to cases where the dangerous 
instrument remains upon a defendant’s premises.

In linker v. Snell, [ 1008] 2 K.B. 82">, the owner of a dog, known 
by him to be savage, entrusted it to the care of a servant, who 
incited it to attack the plaintiff, in the defendant’s house, and
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thereupon th<‘ dog hit tin' plaintiff, who hrougiit an action against 
the owner in the county court for damages. The county court 
Judge having nonsuited the plaintiff, the Divisional Court and 
the Court of Appeal held that the action must go down for a new 
trial, on the ground that the question whether the servant was 
acting within the seo|>e of his employment ought to have l>een 
left to the jury, and on the further ground that a person keeping 
an animal fera untune, or an animal mnnxueUe untune, which is 
known to him to he savage, is answerable in damages for any 
harm done by the animal, even though the immediate cause of 
the injury is the intervening voluntary act of a third |mthoii.

In delivering judgment. Kennedy, L.J., says, at p. 835:
I desire to say that, if authority hv referred to. we have the authority 

of lllaekhurn..) . delivering the judgment of the Court of Kxchequcr Cham
ber in Fletcher v. Hyland*. for saying that. whatever a mail keeps which 
is likely to do mischief, he is subject to an eipial degree of liability, and 
that judgment was expressly referred to and approved by Lord Cairns in 
the House of Lords.

It will be observed that in that case the dog was kept in the 
primisev of the defendant throughout, and did the damage in 
question to a servant of the defendant in the house. If in the 
present case anything turned upon the question of the escape 
of the gas from the room in which it was made to the bason ont, 
I should lie dis|H)sed to hold that, for the purposw of liability, 
the defendant (Sunn had resumed possession of the ground floor 
temporarily, with the consent of his tenant Waldman, during the 
fumigation, but that he had not resumed possession of the hase- 
n cut.

In Winy v. Ijomtnn Uenernl Omnibus Co., (I1HMI| 2 K.B. (»52, 
Fletcher Moulton, L.J., says, at litiô:

This cause of action is of the type usually described by reference to 
the well-known case of Hyland* V. Fletcher. For the purposes of to-day it 
is su’lieient to describe this class of actions as arising out of cases where. 
h\ excessive use of some private right, a person has excised his neigh
bour's property or |ierson to danger. In such a case, should accident 
ha ip. n therefrom, even through the intervention of an event for wl ich 
In- is not responsible, and without negligence on his part, he is liable for 
th" damage. The best-known eases of this type are associated with the 
use by a person of land belonging to him, as when a man collects a large 
volume of water on his land or carries on some dangerous manufacture 
th -re.

It 18 argued, on liehalf of all the defendants, that the evidence 
is wholly insufficient to connect the death of (Icorgc Skuhiniuk
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with thv vsvapv of gas from the up|M*r floor. It is urgvd that 
both Professor Parker and thv defendant Hartmann shew that 
thv gas in question is lighter than air, and it is urged that for 
this reason it was quite impossible for the gas to eseape down
wards through the small aperture in the floor during the fumiga
tion.

A faint attempt was also made, during cross-examination of 
one of tin* plaintiff's witnesses, to ggest that the accident in 
question had occurred through fumes arising from some kalso- 
mining mixture in the basement; but nothing was shewn as to 
the nature of this mixture, with a view to shewing that any 
injurious fumes could Ik- emitted from it.

I think no weight can Ik* attached to the argument that, 
because prussic acid gas is lighter than air, it could not escape 
downwards, for the following reason. The diffusion of gases is 
wholly unlike the o|>eration which occurs between oil and water. 
In Arnott’s Elements of Physics, 7th ed., see. 459, I find the 
following illustration of the liehaviour of gases:

If u bottle of chlorine gas In* connecte»! by a long tube or pipe with a 
bottle of hydrogen, which is placed at a height above it. the chlorine, 
although about thirty-six times as heavy as the hydrogen, will gradually 
rise to the height of tin* up|ier vessel. After a few hours, the green colour 
of the chlorine will Ik* quite perceptible in tin* upper bottle, and in the 
course of time the two will lie thoroughly mixed, and will never again 
separate themselves.

In (lanot’s Physics, 17th e<|. (IIHMi), sec. 189, it is said: —
If a communication is o|>ciicd between two closed vessels containing 

gases, the gases at once la-gin to mix. whatever be their density, ami in 
a longer or shorter time tin- mixture is complete and will continue so unless 
chemical action is set up. each gas filling the whole available volume. 
’I lie mixture takes place rapidly and is homogeneous; that is. each por
tion of the mixture contains the two gases in the same proportion. The 
law was shewn experimentally by Bert bullet, by means of an apparatus 
represent ed in figure 175. It consists of two glass globes provided with 
stop cocks, which can be screwed one on the other; the upper globe was 
filled with hydrogen and the lower one with carbonic acid gas. which is 
twenty-two times the density of hydrogen, the pressure being the same in 
each. The globes, having been placed together, were placed in the cellar 
of the Paris Observatory, the gloln- containing hydrogen being up|>crinost. 
After some time, licrthollct fourni that tin* pressure had not changed, «uni 
that, in spite of the difference in density, the two gases had become uni
formly mixed in the two glola-s.

The defendant Hartmann himself admits that he smelt the 
gas when he went to the basement a few hours after. I think
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there is no room for doubt that the death of the plaintiff’s hus
band was caused by inhaling the prussic acid gas from the room 
above. The facts of this case bring it clearly within the rule of 
law laid down in Fletcher v. Hylands, 37 L.J. Ex. 161, and the 
complementary case of May v. Hurdett ( 1H46), 11 Q.B. 101.

It is a wrong independent of contract and all the defendants 
arc liable; the defendant Hartmann for having generated this 
dangerous gas and for having failed to confine it to the rooms 
fumigated; the defendant John (lunn, as owner of the property, 
for having, through the agency of his son, brought this dangerous 
substance ujioii a portion of his premises, and for having failed to 
confine it; and the defendant \\ i (lunn for having directly 
ordered the work to be done.

Moreover, I am of opinion that, apart altogether from Fletcher 
v. Hylands, supra, the defendants are all liable to the plaintiff by 
reason of the negligence of the defendant Hartmann. He stated 
in his evidence that he has been conducting this kind of business 
for five years, and lie has not yet discovered that this deadly gas 
which he uses will escape downwards as well as upwards. It 
was negligent on his part not to make sure that the small strip 
of paper which was pasted over the crack or aperture in ques
tion adhered securely to the floor before he lilierated the gas. 
The duty imposed by law in such a case is laid down in several 
authorities.

In Dalton v. Angus, 6 AX’. 740, at 831, Lord Watson says:
Whvn iui employer contracte for the |M‘rformtutce of work, which, 

properly conducted, cun occasion no risk to his neighbour's house, which 
he is under obligation to support, lie is not liable for damage arising from 
the negligence ol the contractor. Out in cases where the work is neces
sarily attended with risk, lie cannot free himself from liability hv binding 
the contractor to take effectual precautions, lie is hound, as in a question 
with the party injured, to see that the contract is |>erformcd, and is, there
fore, liable, as well as the contractor, to repair any damage which may

In Dominion Xatural (ins (’a. v. Collins, (1(.MM| AX’. 640. Lord 
Dunedin, in delivering the judgment of the Privy Council, at 646.
says;—

|The learned Judge here eited front the judgment of Lord 
Dunedin in Dominion Xatural (las Co. v. CoUins, [1909| AX'. 
640.|

In Charing Cross v. /-< 
Serutton. J., says, at 448:

Hydraulic, [1013) 3 K.li. 442,

7

6
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Tliv ili'fi'inliintH sought to «listinguish this nisi- by |Miinting out that 
thv plaintifT in M Minuté’* casv. |IOOÔ| J K.M. 597. was an owner of lain! 
to whom thr exact words of Hylands v. Fletcher, L.H. 3 H.L. 3.'#), as to 
rights of owners might apply, but that here the plaintiff was not an owner 
of pro|ierty, but a lieensee. who must take the road as he found it. namely, 
with their pipes, with all their risks, already there. This distinction wits, 
however, absent in the ease of l^méon Hydraulic Fairer Co. v. Si. Janie* 
Electric Light Co. (Vnreported), tried before Harwell, J.. in March, 1900, 
of which I was furnished with a shorthand note. . . . Harwell. .1.,
treated that case as deciding that the doctrine of Hylands v. Flelrher, xu/mi, 

and that the plaintiffs, unless they could bring themselves within 
the exceptions to that doctrine, brought their high-pressure water to tIn
road for their own profit, and must keep it there at their own risk, and 
were, therefore, liable for damage done by the burst. \\ the guidance
of these two cases. I must have given the matter more careful considera
tion. as it is not clear at first sight that an isolated damage not imme
diately caused by the act of the defendant is a "nuisance," or that Hyland* 
v. Flelrher *s between co-users of a road. I think, however, the two 
cases cited bind me to decide that the defendants, who have brought for 
their own profit a dangerous thing, water at a very high pressure, which, 
if it esca|»es, does enormous damage, into a road used by others, are liable 
if it escapee without their negligence, unless they can bring themselves 
within one of the exceptions to the doctrine of absolute liability which have 
liecn established.

This ease has since liven affirmed by the Court of Appeal. 
See Weekly Notes. 1914, p. 170.

For the reasons above given, and applying the rule that in 
actions of tort all parties concerned are treated as principals. I 
find all of the defendants liable for the loss which the plaint ill 
has sustained.

The plaintiff had liven married about two years to the de
ceased, George Skubiniuk. and she had one child, a daughter. 
Annie Skubiniuk. Iiorn on January 8, 1013. She states she has 
no means of support apart from her husband, and has now to 
subsist on charity, because she cannot leave her baby yet to work 
fur a living. She also states that her husband was a healthy man.

Waldman says that he was paying Skubiniuk at the rate of 
$10 a month for managing the baths.

James Forbes, an actuary in the employ of the Great West 
Life Assurance Co., testified that the expectation of lib* of a 
healthy man of 22 years of age is 42 years more; also that $9,505 
would buy an annuity of $500 a year for such a life, and that 
$5,703 would buy an annuity of $300. Of course, contingencies 
might arise which would shorten such a life.

The infant child, Annie Skubiniuk, is substantially interested
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to hear the expense of sup|>orting the infant.
1 think that the total damages for which the defendants should 

he held liable in this action are $<>.000, of which the plaintiff
should receive $">.000, and the remaining $1,000 should Im* in
vested for the lienefit of the infant by the plaintiff, with the 
approval of the official guardian, and the interest on this sum will 
he payable, until further notice or application, to the plaintiff.

The importance and difficulty of the points involved warrant 
me in awarding the plaintiff her costs of action irrespective of 
the statutory limit.

| '1 In- Mioiitulm Court of .\|i|i«Nil. Mown i.. C..I.M. I’kkoi >:. Camkbox 
«ml II ViI.aht. .1.1. A., mlitml tliv iliinniyv- to *.1,500.—Nov. 2 1014.1

ONT. TURNER v. EAST

m. c.
Ontario Su/neim Court, \i>fnllai< Ih vision. 1/ulock. f Chile.

Iliilih II •mil l.i unor, ././. \oremlnr .'HI. IIII4.
1. MasTK* AMI NEHVAXT ( I \ .140| I’KKMIX Al. IX.ICKY Nli.l.ll.l M UMliKK

or MTEKISTr MU XT—WoKKMKX'M ( oMCt NSATIOX Him lx.lt KIKH 
Xi 1'.

In* iiui-t -r i* liuhlv for peri niai injurie» *u*liiim*d l>\ the worknum
1 v mi «on of eonforniity to the negligent oriler of the superintendent 
under the Workmen*» l om|ien*iilion for Injurie* Aet, ll.S.C 1. 1014. eh. 
I4H. »ee. :t. hut it i* not essentiul that conformity to the order should 
h the tv umi ni u mu ii h of the injury, if it were a si no i/uo non.

| W nilsnorth x. Ciinililinn Itij. 1er. Ins. Co.. Ill ( nil. N.C'.lt. 115. Ili 
D.L.R. rt70. referred to : Willi \. Wouiiooil, 118021 1 1^. II. 7H3, fill

2. ( oi him 11 II A 2- I55i- Ama.i.A iK cm nr—.It kimuvtiox i xiiks —
It mi Art in Ait MIxt.I.

If the answer of the jury to a i|iio*tion in a nngligenet- aet ion requir- 
ing them to state in what the negligenee eon*i*ted i* that there was 
"negligenee on the part i f tin* foreman" and i« open to the objection 
that the answer* do not further iudieate wherein the negligenee of 
tin foreman consisted, the ap|Ndlate Court, may under the Judicature 
Aet. ll.S.C 1. 1014. eh. 50; see. 27 l 2 I. make the omitted lilidillg on the 
ex iilenee instead of sending the ease Imek for a new trial.

| Chit lifts V. Co mut u Cement Co., « O.W. V |H5 : Smith \. \ oi l hi i ’ll 
Ci.nstruetion Co.. .10 O.l..11. 104. 10 D.L.R. ISO. followed.|

Statrnivnt The plaintiff, a workman in the employ of the defendants, 
was injured by the walla of a trench falling in on him. He 
brought this action in the District Court of the District of Rainy 
River against his masters: and. after a trial before the District 
Court Judge and a jury, he obtained judgment for $000 and 
costs. The defendants appealed. „

Appeal dismissed.

J
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II. K. Host, K.(for the appellants.
Case if Wood, for the plaintiff, respondent.
November 30. The judgment of the Court was delivered by 

Riddkll, .1. (after setting out the facts) :—There is nothing 
in the answers to shew in what the negligence of the 
foreman consisted ; and the charge does not assist, it is of the 
most meagre and perhaps misleading kind. Possibly the matter 
had been so fully discussed in the addresses of counsel that the 
learned District Court .Judge thought it unnecessary to charge 
at any length on the point. At all events what he said is as 
follows : “The ‘If so. state in what such negligence
consisted?’ " " on whether you find the defendants guilty of
negligence or not.”

In Phillips v. Canada Cement Co., 6 O.W.N. 185, at p. 188, it 
is said : “If the answer of the jury is open to the objection . . . 
that it does not indicate wherein the negligence of the foreman 
consisted, the case is one in which we should exercise the powers 
conferred on us by the Judicature Act. and. instead of sending 
the case hack for a new trial, find the facts which the jury have 
omitted to find.” The same course was pursued in Smith v. 
Xorthern Construction Co. ( 1914), lit D.L.R. 380. and in many 
other cases.

The statute referred to is now R.S.O. 1914. eh. 56, sec. 27(2) ; 
the powers therein conferred upon the Court should be exercised 
whenever a clear case is made out.

Of the acts of negligence that might he and are complained 
of. there is only one which, in my view, is so clearly proved as 
to justify us in applying the statute; and, if that should fail, 
there should he a new trial.

A main contest at the trial was, whether the plaintiff was at 
the place where the accident happened by the order of his fore
man. McLeod, or at his own wish. The jury have found that it 
was by the order of the foreman. The criticism by Mr. Rose 
that the finding is only that he was in the trench by such order 
cannot, in view of the course at the trial, and especially the 
finding as to want of contributory negligence, receive any count
enance. The learned District Court Judge in his charge on con
tributory negligence says : “ ‘ Was the plaintiff himself guilty of
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any act of negligence which led to the accident?’ That is, if a 
man goes into a position where he has no business to be, n position 
which places him in danger, the law says he is guilty of con
tributory negligence.” And the jury have given an answer in 
the negative.

There was no dispute as to the e of the place, it was 
dangerous; but that is not enough. Workmen are daily and 
hourly sent into a place of danger without thereby imposing lia
bility on the master; some places are necessarily dangerous, and 
yet must go to ami work in these very places. But the
defendant himself says that on the morning of the accident he
ordered two men (he says the plaintiff and another, but. in view 
of the jury's finding, he must be mistaken as to the plaintiff) out 

place, “told them to get out or I would fire them.” “I 
thought it was’nt a fit place for a man to be if he could’nt sec
danger.” McLeod says: “1 . . . saw Mr. Turner . . .
I called to him to jump out of there . . . because that was 
no place for a man.” On that evidence, no jury would be allowed 
to find a verdict that it was not negligence of the grossest kind to 
send the plaintiff to work at this spot; and we should find the 
foreman negligent in this respect.

The Workmen’s Compensation for Injuries Act. R.S.O. 1914, 
ch. 14b, sec. 3(c), renders the master liable “where personal in
jury is caused to a workman by reason of . . . the negligence 
of any person in the service of the employer to whose orders or 
dim the workman at the time of the injury was hound to 
conform and did conform, where such injury resulted from his 
having so conformed.” It will be seen that the Legislature wisely 
refrained from using the technical or quasi-technical terminology 
“where his having so conformed was the cause of the injury;” 
the looser and more comprehensive “by reason of” and “re
sulted” is employed. This enables the Court to avoid giving a 
technical interpretation to the sub-section, and to say that the 
obedience to the order need not be the causa causons of tin- acci
dent. The s arising from the distinction between
causa causons and causa sine qua non are illustrated in the 
recent ease of Wadsworth v. Canadian UaUway Accident Insur
ant Co. (1914). 49 S.C.R. 115. 1b D.L.R. (170.
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In Wild v. Way good, [ 1892] 1 Q.B. 783. a was ONT
ordered by Duplca, his superior, upon a plank across the well of < , ■
a lift, and another employee negligent I v started the lift, occa-

* I I'RVKR
sioning injury to the first. The master was held liable. Lord 
Hem-hell says (p. 788) : “It is said that although the injury to l xsr 
the plaintiff may have arisen by reason of the negligence of Kl'ld',n '■ 
Duplca. and although the plaintiff may have been bound to con
form to the orders of Duplea, yet that the injury did not result 
from his having so conformed. In the present eas<- there was 

»i most intimate connection between the conformity 
with the order, the negligence, and the injury, because the negli
gence was in starting the lift whilst the plaintiff was in the posi
tion which he had been ordered by Duplea to take up. If the 
plaintiff had not been on the plank there would have been no 
negligence in Duplea starting the lift; the negligence was in 
stalling the lift while the man was upon the plank, and the 
man was upon the plank in conformity with an order which he 
was bound to obey. Therefore, it appears to me, as I have 
already said, that there was the most intimate connection between 
the two. Rut then it is said that the conformity to the orders of 
Duplea was not the causa causons of the injury—that the causa 
causons was the starting of the lift. I do not think, on the true 
construction of this sub-section, that it is necessary that con
formity to the order should be the causa causons of the injury, 
because the provision is that the action may be brought where 
personal injury is caused by reason of the negligence.
Now, in this case it appears to me, and T do not propose to lav 
down any general rule upon the subject, that it is quite clear the 
injury did result from the plaintiff g conformed to an order 
when he was go to a place which was. and must have been
known to be, a dangerous place if the person who told him to 
go there was guilty of negligence. That person having been 
guilty of negligence created the danger and caused the injury, it 
seems to me the case is within the very terms of the Act.”

This case has not been overruled or questioned, and I think 
it should be followed.

We should therefore find the specific negligence of the fore
man as has been indicated, and dismiss the appeal with costs.
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HALLREN v. HOLDEN.
Hritixh Columbia Court of Appeal, Macdonald, C.J.A., Irving, Galliher, and 

McChillips, JJ.A. November 3, 1014.
1. Pleading (§ Il K—240)—Libel— Facth in aggravation ok-damages—

May he pleaded, when.
Facts relied on hv the plaintiff in aggravation of damages in a libel 

action may properly be pleaded if relevant to the issue of libel.
1Millington v. Luring, 6Q.B.D. 100, applied.)

2. Pleading (§ I X— 124) —Amendments—Striking out—Re-insertion in
ANOTHER FORM, HOW TREATED.

An order striking out paragraphs of a pleading precludes their re
insertion in another form in an amended pleading under cover of leave 
reserved to plead “any matters which may properly be pleaded in 
aggravation of damages.’’

Appeal from an order of Morrison, J., striking out part of 
a pleading in a libel action.

Appeal allowed, varying order below.
1{. M. Macdonald, for appellant (plaintiff).
X X Taylor, K.(\, for respondent (defendant).

Macdonald, C.J.A.:—In an earlier statement of claim in this 
action, which is one of libel, the plaintiff, in aggravation of damages, 
pleaded the following paragraph

5. The defendant subsequently, by divers threats and other means, 
attempted to drive the plaintiff from the city of Vancouver, and caused 
her to be ejected from the Hotel Dunsmuir, in the city of Vancouver, and 
also attempted to have her removed from the Hotel Vancouver, and upon 
the plaintiff leasing a suite of apartments in Holly Lodge, Vancouver, the 
defendant hired detectives for the purpose of harassing and embarrassing 
the plaintiff, and for the purpose of espionage.
From the context of the statement of claim in which this appears 
it is manifest that “subsequently” means subsequently to the 
divorce and prior to the publication of the libel. This paragraph 
was, on ation of the defendant, struck out by order of a 
Judge, and leave was given to deliver an amended statement of 
claim. No reasons were given by the learned Judge—at least 
none were brought to our attention. The plaintiff did not appeal, 
but delivered an amended statement of claim, which omitted the 

ions so struck out, but contained the following para
graph:—

8. The defendant both before ami after the publication of the said false 
statement shewed that he was actuated by express malice against the 
plaintiff in publishing the matter complained of. Particulars of the facts 
and circumstances shewing such express malice will be furnished to the 
defendant, if demanded, and evidence thereof will be adduced upon the 
trial hereof in aggravation of damages.

4
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Defendants moved to strike this out, but the application was B C
dismissed, and from the order of dismissal an appeal was taken C. A.
to this Court, which, on April 14. we allowed, but gave leave Haïrrev
to amend the statement of claim by pleading “any matters which r. 
may be properly pleaded in aggravation of damages.” Pursuant lfol'l>KV 
to such leave plaintiff amended by setting up a new paragraph 8, 
sub-paragraphs (a), (6), (c) and (d) of which are repetitions in 
an amplified form of the allegations contained in said paragraph 5.
The other sub-paragraphs are as follows:

(r) The defendant compelled the plaintiff’s children to convey messages 
over the telephone to the plaintiff, while he (the defendant) was standing 
over them threatening them and ordering them to convey messages to the 
plaintiff indicating that the children had lost faith in her virtue and in
tegrity and were heartbroken in consequence, and requested his daughter 
Helen to write insulting letters to the plaintiff.

if) The defendant called upon the plaintiff’s mother and falsely told 
her that the plaintiff was living shamelessly with Hal Iren.

(g) The plaintiff further relies upon the conduct of the defendant in 
the present case as shewn in his pleadings and in the manner his defence 
was conducted on the first trial herein.
This new paragraph 8 was struck out by order of a Judge at the 
instance of the defendant, and from that order this appeal was 
taken.

The propriety of pleading all facts relied on by the plaintiff 
in aggravation of damages was considered by the Court of Appeal 
in England, in Millington v. Loring ( 1880), (> Q.B.D. 190, where 
a very strong Court reversed a Divisional Court, and held that 
such facts were “material facts,” and should be pleaded pur
suant to 0. 19, r. 4, of which our (). 19, r. 4, is a copy. It was 
further stated in that case that, even if the allegations objected 
to were not within that rule, it was not improper to plead them.
Millington v. Loring has been criticised in Odgers on Pleading,
7th ed. (1912), 103-4, where it is suggested that it had been in 
effect over-ruled by Wood v. Earl of Durham (1888), 21 Q.B.D.
501, and Wood v. Cox (1898), 4 Times L.R. 550. The learned 
text writer erroneously attributes the decision in Millington v.
Loring to a Divisional Court, whereas it was that of the Court of 
Appeal. It could, therefore, not have been over-ruled by the 
decision of a Judge, as was that in Wood v. Earl of Durham, supra, 
or of a Divisional Court, as was that in Wood v. Cox, supra.
Whatever view one may take of the soundness of the decision 
in Millington v. Loring, supra, the fact remains that it is the most
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authoritative ease on the subject. The cases above referred to as 
over-ruling Millington v. Luring do not, in my opinion, really 
conflict with it. They have to do with allegations in statements 
of defence, and not in statements of claim, and were influenced 
by Rules of Court specially relating to statements of defence.

This brings me to the point already decided in the former 
appeal that the plaintiff should plead all facts which he intends 
to rely upon in aggravation of damages, and which are relevant 
thereto.

The defendant’s case is that, as to said sub-paragraphs (a), 
(6), (c) and (d), they cannot now be pleaded, because of the 
order striking them out of the earlier statement of claim. Secondly, 
as to the whole paragraph, that the matters alleged are not rele
vant to the question of damages as not being closely enough con
nected with the alleged libel. In my opinion, said paragraphs 
(a), (6), (c) and (d) cannot now be pleaded. I do not decide 
upon the relevancy of the allegations contained therein. I think 
the order striking them out precluded their insertion in an amended 
pleading. Apart from estoppel or res judicata (as to which I 
express no opinion), I think it would be a mistake to disregard 
such orders which, if erroneous, the party dissatisfied had not 
had rectified at the proper time and in the proper manner.

It was urged by plaintiff’s counsel that our order of April 14 
gave leave to plead all material facts affecting damages, but it 
will be observed that that order was confined to matters which 
might lx* properly pleaded, and, therefore, did not authorise the 
inclusion of allegations which had theretofore been finally rejected 
by order of a .1 udge unreversed. Sub-paragraph (g) was properly 
struck out.

The remaining question is as to whether or not sub-paragraphs 
(e) and (f) contain allegations relevant to the damages claimed 
in the action. If believed, they shew that defendant was making 
slanderous statements concerning the plaintiff of a nature similar 
to those complained of in the libel. The issue of malice goes to 
the defendant’s state of mind at the time he published the alleged 
libel, and his conduct as set forth in said sub-paragraphs would 
lead to the fair inference that the malice then exhibited con
tinued and influenced him in publishing the libel.

No doubt care must be taken not to go too far afield, and
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words and conduct- relied on as proof of malice must be reason
ably proximate in time and character to the main offence, hut 
I think it can be said that the allegations in these two sub-para
graphs, read in connection with the rest of the statement of claim, 
fulfil these conditions. It is true that nearly all of the reported 
cases have to do with words and conduct which had direct refer
ence to the libel complained of and which were subsequent to 
the publication, but in none of them is it suggested that only 
matters subsequent to publication can be relevant.

In Saunders v. Mills (1829), 0 Bing. 213, evidence of matters 
before publication of the lil>el was admitted in mitigation of 
damages, and in Anderson v. Calvert (1908), 24 T.L.R. 399, there 
is at least the dicta of the Judges who decided it that circum
stances tending to prove malice could be given in evidence whether 
they arose before or after the publication of the libel.

I would allow the appeal and reverse the order appealed from 
except as to said sub-paragraphs (a), (6), (c), (d) and (g), which, 
for the reasons above-mentioned, I think were improperly pleaded. 
As the appellant has succeeded upon a substantial part of her 
appeal, she should have the costs.

I rung, J.A.:—1 would allow the appeal. The statement of 
claim delivered May 11, 1914, seems to me to be in accordance 
with the judgment of this Court delivered April 14, 1914, and 
is right in form: Odgers on Pleading, 7th ed., p. 103.

If sanction were given Mr. Taylor's argument that, as he has 
not pleaded privilege, malice would be presumed, and, therefore, 
evidence of malice is not necessary because these allegations are 
not relevant to any issue and, therefore, should be struck out, 
would possibly have the effect of depriving the plaintiff of her 
right to press for vindictive damages. It has been established 
for years that circumstances going to shew the spirit and inten
tion of the defendant cannot he excluded: see Pearson v. LeMaitre 
(1843), 5 Man. & G. 700.

The jury, in considering the damages for the slander, is justi
fied in taking into consideration all the facts—prior as well as 
subsequent to the slander—going to shew malice.

It would be proper for the Judge at the trial to warn the jury 
that, though it was open to give punitive damages for malice, 
it was not open to them to give damages for a separate and indc-
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(’. A. 

Hallren 

Holden.

Ma.donald,



Dominion Law Reports. 120 D L.R340

B. C.

C. A. 

Ham ben 

Holden.

Irving, J.A.

Oallilivr, J.A.

pendent cause of action: Anderson \. Calvert (1008), 24 Times 
L it. 309.

As to the argument that it is too late to appeal in view of the 
previous order, I do not think the amended statement of claim 
as it now stands is the same as that dealt with by (Iregory, J., 
on November 27, 1913. Nor do I think that the order of Gregory, 
J., of November 27, 1913, can be regarded as a final order, or, 
having regard to its general terms, an order deciding the rights 
of the parties so as to amount to a res judicata unless 
against. Amendments to pleadings should be allowed freely. It 
is true some interlocutory orders are regarded as final, but the 
Court has a free hand in matters of procedure: e.y., Prestney v. 
Colchester Corpn. (1883), 24 Cli.D. 37b.

Galliher, J.A.:—If the doctrine of res judicata applied, 1 
should consider sub-paragraphs (a), (b), (c) and (d) of paragraph 8 
of th amended statement of claim of May 5, 1914, as pleading, 
in an amplified form, the matter contained in paragraph 5 of the 
statement of claim of November 17, 1913, which was ordered 
struck out by Gregory, .)., and which order was not appealed 
from, but I am of opinion that the doctrine does not apply.

By an order of this Court dated April 14, 1914 (A.B. p. 02), 
the plaintiff was permitted to amend her statement of claim by 
pleading any matters which might be properly pleaded in aggra
vation of damages. Paragraph 8 of the amended statement of 
claim of May 5, 1914, is in pursuance of this order, and it remains 
only for us to decide if the order of Morrison, J., dated May 16, 
1914, striking out paragraph 8 is well founded.

In Pearson v. LcMaitre (1843), 12 L.J.C.P. 253, the Court 
laid down the following rule:—

Either party may, with a view to damages, give evidence to prove or 
disprove the existence of a malicious motive in the mind of the publisher 
of defamatory matter, but, if the evidence given for that purpose establishes 
another cause of action, the jury should be cautioned against giving any 
damages in respect of it.

The evidence admitted there was two letters written subse
quently to the publication of the libel complained of, and 
reiterating the statements contained in the libel complained of.

This has been followed in Anderson v. Calvert (1908), 24 Times 
L.R. 399, the Master of the Rolls stating, at p. 400:

Circumstances going to prove malice could not be excluded, whether 
those circumstances were before or after the publication of the libel, but

05^2
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tin* jury ought not to treat them* prioi or subsequent circumstances us B. C.
giving a separate and independent right to damages.

Applying these principles, would the plaintiff he entitled to 
give evidence of the acts complained of in paragraph 8?

published that a statement was made by a witness named Cham- r,nmii,r. .1 \ 
pion, in a previous trial, imputing unchastity to the plaintiff, 
whereas no such statement had been made by this witness. The 
course of conduct pursued by the defendant, if the allegations in 
sub-paragraphs (a), (/>), (c) and (d) of paragraph 8 are true, while 
very reprehensible and tending to establish a system of persecu
tion, is not, as 1 view it, admissible in evidence to shew malice 
in the mind of the defendant in causing to be published the libel 
complained of and should not be pleaded. It seems to me evi
dence must be relevant to the issue of libel from which damages 
flow.

The issue here is as to the truth or falsity of the statement 
which the defendant caused to be published as to the evidence 
given by Champion, and I fail to see how evidence of the matters 
alleged in these sub-paragraphs is relevant to that issue.

The allegations in . ul^paragraphs (c) and (/) are, I think, 
properly pleaded, containing, as they do, matter relevant to the 
imputations complained of in the matter published. Sub-para
graph (q) is not a proper plea and should be struck out.

The order of Morrison, .1., should be varied accordingly.

McPhillips, J.A., agrees with Macdonald, C.J.A.

Order below varied.

REX v. KOLENCZUK. 

REX v. CHUPAK.
SASK

Saskatchewan Supreme Court. Xcu'latuls, ./. October 23. 11114.
1. Vaobaxcy <6 1—2)—Essentials of offence — Wanderer without

MEANS OF SUBSISTENCE.
A commitment under C'r. Code sec. 238 for vagrancy docs not dis 

close an olfencc where it recites that, the prisoner was a “loose, idle 
person found wandering abroad and not giving a good account of him
self. thereby being a vagrant,” unless it is also recited that he hail no 
visible means of subsistence, and a discharge will lie ordered on habeas 
corpus where the conviction on which the commitment was based was 
similarly defective.

[Compare It. v. Hayes, <i Can. Cr. Cas. 357. 5 O.L.R. 198; It. v. 
Young, 5 O.R. 184(a) : Re E/fie Itratly. 21 Can. Cr. Cas. 123, 10 D.L.R. 
424.1
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Motion for a writ of habeas corpus with a view to the dis
charge of the accused under a summary conviction and commit
ment thereunder for vagrancy.

The questions involved were whether there was a sufficient de
scription of the offence in either the warrant of commitment or 
in the formal conviction.

The prisoner was discharged.
MaiKinnoti, for the accused.
Campson, for the Attorney-General’s Department.

New lands, J. :—Section 238 of the Criminal Code provides 
that every one is a loose, idle, or disorderly person or vagrant 
who

(a) not having any visible means of subsistence, is found 
wandering abroad . . . and not giving a good account of 
himself, . . .

It is the not having any visible means of subsistence, is found 
wandering abroad and not giving a good account of himself that 
makes him a loose, idle or disorderly person or a vagrant. There
fore the commitment in these cases which state that the prisoner 
was a loose, idle person found wandering abroad and not giving 
a good account of himself thereby being a vagrant does not 
describe any offence under the above section.

The only description of the offence in this conviction is that 
the prisoner was found wandering abroad and did not give a good 
account of himself, the being a loose, idle person or vagrant is 
what the statute says he is when he does one of the things for
bidden by sub-secs, {a) and (6) of sec. 238; and as persons are 
not forbidden to wander abroad unless they have no visible means 
of subsistence the commitment is bad as not describing any 
offence known to the law.

I direct an order to be drawn up for the prisoner’s discharge 
without waiting for the return of a writ of habeas corpus. No 
costs.

Priso ner d inch a rged.
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COAST LUMBER CO. v. McLEOD.
Saskatchewan Nupi tiih Court, Il a al ta in. t'..l.. Xen ia nth. Ilnur n awl 

Eliront!, .1.1 • .Inin 15. lit 14.
1. Land titles (Torrens system i IX 40) Caveats Basis for.

A document in the form of a promissory notv containing a clause 
whereby the maker stated to be the registered owner in fee simple of 
land described purports, in consideration of the debt and tlie extension 
of time for paying it, to encumber the land for the benefit of the payee 
for the amount of the debt, may be sufficient to base a caveat under 
the Land Titles Act. Sask.. to enforce a lien on the land.

[hii/urial Elevator v. (Hive, 19 D.L.R. 248. followed.]
2. Land titles (Torrens system) ($ IN' -40)—Caveat Instrvmk.nt—

An unregistered transfer under the Land Titles Act, Sask.. creates 
only an equitable estate, and the prior registration of a valid caveat 
in respect of an informal charge made by the transferor before the 
making of the transfer will prevent the bettering or increasing of any 
interest in the land adverse to the equitable estate of the caveator, 
although the transferee purchased in good faith and without notice of 
the informal charge; but the transferee may be subrogated to the 
mortgagee’s rights under a registered mortgage prior to both the in
formal charge and the sale transaction where lie paid off and obtained 
a discharge of such mortgage as part of the purchase money.

[McKilln/t v. Alexander, 1 D.L.R. 5K(>, 45 Can. S.C.lt. 551 ; and Wilkie 
v. Jellelt, 20 Can. S.C.R. 2N2, followed.]

Appeal l>y the plaintiff from the judgment at the trial in 
defendant’s favour.

The appeal^was allowed. Nkwiands, ,).. dissenting.
II. J. Schull, for the
C. IV. Hoffman and E. (travel, for the respondent.

H AULT AIN, C.J., concurred with Elwood, .1.
Newlandh, J., dissented.
Brown, J., concurred with Elwood. .1.

Elwood, J.:—The facts in this ease have been stated by the 
parties, and are as follows:—

On March 14. 11112, the defendant McLeod, being indebted 
to the plaintiff in the sum of $485 for goods sold, executed in their 
favour a document in the form of a promissory note, but which 
contained the following clause :—

In consideration of the Const Lumber Company, Limited, extending 
the date of payment for the above indebtedness to the date of maturity 
above mentioned, and in consideration of said indebtedness. I. being regis
tered as owner of an estate in fee simple in the under-mentioned land, and 
desiring to render the said land available for the purposes of securing to 
and for the benefit of tin* Coast Lumber Company the amount of the above- 
mentioned indebtedness, do hereby encumber the said lands for their bene
fit with the amount of the said indebtedness, to be paid as hereinbefore
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SASK mentioned. The hind above referred to is lot IS, block 27, plan 3, 2991, 
s j,' town of North Battlcford.

At that time McLeod was the registered owner of the said
fovsi land. On June 11, 11112, McLeod offered the lot for sale to the 

Lvmukk ( o.
r. defendant Lafreniere. Lafreniere obtained an abstract of title 

MoLhnn. for tbe lot from the Land Titles office, and, finding tin* title regis- 
Eiwood, j. tered in the name of McLeod, subject only to a certain mortgage 

to the Home Investment Co., purchased the same for $2,143.24, 
paying McLeod $1,500 cash and the Home Investment Co. 
$643.24. Upon payment to McLeod he executed and delivered 
to Lafreniere a transfer of the lot. As there was a mortgage regis
tered against the lot, the certificate of title was in the Land Titles 
office. When the transfer was delivered, on June 11, it was agreed 
between the parties that the purchaser was not to register it until 
he obtained a discharge of the mortgage from the Home Invest
ment Co. A delay having occurred in reference to the mortgage, 
the discharge was not received until December 27, 11112, when 
both discharge and transfer were registered. On June 17, 11)12, 
subsequent to the purchase by Lafreniere, the plaintiffs lodged 
in the Land Titles office a caveat founded upon the document 
given to them by McLeod, and brought this action to enforce 
their claim to a lien upon the lot. The defendant Lafreniere 
opposes the plaintiff's claim on the following grounds: (1) That 
the plaintiffs have no right to lodge a caveat founded on the 
document obtained from McLeod; and (2) even if they had, 
they omittc ‘ it until after he had become a purchaser for
value without notice of the plaintiff's claim, and had, by obtaining 
the transfer, got in the legal estate which gave him the superior 
equity. The learned trial Judge, without definitely dealing with 
the first objection raised by the defendant Lafreniere, decided 
that the defendant was entitled to succeed on the second objection. 
For the reasons which I gave in my judgment in Imperial Elevator 
v. Olive, 11) D.L.R. 248, I am of the opinion that the plaintiffs 
had a right to lodge their caveat founded on the above document. 
The case of McKiUop & lienjafield v. Alexander, 1 D.L.R. 580, 
45 Can. S.C.R. 551, was cited in favour of the respondent’s second 
contention, that the defendant having obtained a transfer prior 
to the lodging of a caveat, and having subsequently registered 
that transfer, but after the caveat, had the better title. At p. 
583, Anglin, J., is reported as follows:—

38^5
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1 am of the opinion that a caveat, when properly lodged, prevents the 
acquisition or the bettering or increasing of any interest in the land, legal 
or equitable, adverse to or in derogation of the claim of the caveator—at 
ad events, as it exists at the time when the caveat is lodged. This, in my 
opinion, is a necessary result of a fair construction of secs. 73, 74, SO, 81, 
135 and 139 of the Land Titles Act. I would refer to General Finance Agency 
and Guarantee Co. v. Perjn-tml Executors unit Trustees' Association, 27 Viet. 
L.R. 739, and Re Scanlan, 3 Queensland L.J. 43. Moreover, as a document 
affecting the transfer of land, a caveat is an “instrument,” and sec. 81 
provides that “instruments registered in respect of or affecting the same 
land shall be entitled to priority, the one over the other, according to the 
time of registration, and not according to the date of execution." . . .
As put by Lilley, C.J., in Ifi Scanlan, it is a “plain, practical precaution 
for a purchaser . . . to ascertain that there is no caveat in the registry
before he pays his purchase-money. . . . People cannot learn too soon 
that dealings outside and without reference to the registry are hazardous.”

The learned trial Judge seemed to he of the opinion that the 
defendant Lafreniere, having obtained a transfer of the lot, thereby 
got in the legal estate. I am of the opinion, however, that that 
is not the effect of the Land Titles Act, because, by sec. 04 of 
that Act. no instrument until registered under the Act shall be 
effectual to pass any estate or interest, with the exceptions therein 
mentioned; and in Wilkie v. Jellett, 2(5 Can. S.C'.R. 282, it was held 
that an unregistered transfer created an equitable estate. The 
plaintiff also at that time had an equitable estate, and this was 
prior in time, and the plaintiff, by registering the caveat, to use the 
language of Anglin, J., above, “prevented the bettering or in
creasing of any interest in the land, legal or equitable, adverse 
to or in derogation of the plaintiff’s claim.” And also, again re
ferring to Anglin, J., above, the caveat, being an instrument, 
became, by sec. 81, or, as it now is, by sec. 70, by registration 
entitled to priority over the transfer. I have been furnished 
with a copy, from the Queensland Law Journal, vol. 3, p. 43, of 
the judgment of Lilley, C.J., in the case of lie Scanlan, referred 
to by Mr. Justice Anglin above. In that case one “ , on
June 25, 1880, bargained and sold a piece of land to one Heaslop. 
On June 30, Donahue tried to withdraw from the bargain, and 
Heaslop’s solicitors, by his instructions, entered a caveat against 
the land. The caveat was lodged in the registry on July 1. but 
it was not entered upon the register until the 15th. On June 
2(i, Donahue had sold the same land to Scanlan, and on July 14, 
Scanlan paid the purchase- money and received the memorandum 
of transfer with the certificate of title- from Donahue-. He did
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not, however, lodge these in the registry until August 13. It 
will lie perceived that the faets in that ease art- almost identical 
with the ease at bar. Lilley, C.J., in his judgment, dealt with 

Lumbkr Co. the action i s if the caveat had been registered as of the 15th July. 
MoLf.ou. 111 l*l(‘ <‘<>nrse of his judgment he says:—

----- Neither of them hud title completed by actual entry on the register
Biwood. .t. that is, a legal title as distinguished from an equitable one—but, either 

of them being a purchaser for value, could obtain priority of the other by 
getting in the legal title, or, in other words, st‘curing priority of registration. 
As between the two on their equitable titles, Heaslop was first in time, 
and, therefore, stronger in right. On the following morning, the 15th of 
July, Heaslop's position was further strengthened; he had lodged his caveat, 
which was on that day entered on the register by the registrar, and had 
obtained a statutory protection of his prior equitable right. The effect 
of a caveat was expressly decided by me in the case, In re Wit dash. In 
that ease I find, at p. 58, I said: "A caveat prohibits any subsequent dealing 
imder the Act, and, with greater force, outside the Act in derogation of the 
claim it protects, if it is well founded.” As between the unregistered trans
actions of Scanlan and Heaslop, the caveat protected the prior good equit
able title of Heaslop against any effort of Scanlan to secure a paramount 
title by registration. Scanlan’s title, if registered, could only take effect 
from the 18th of August, when he delivered the transfer and certificate 
to the registrar; consequently, he must fail, as Henslop’s prior title was 
protected certainly from the 15th July. Heaslop was, in fact, first on the 
register on that day.

I am therefore of the opinion that the second contention of 
the respondent must fail, and that the plaintiff is entitled to 
priority. In my opinion, therefore, the appeal should be allowed, 
and the questions submitted for the opinion of the learned trial 
Judge n<\vered as follows:—

(1 The documents mentioned in paragraph 2 of the stated 
cas* rate a valid and enforceable charge upon the land in question 
ii our of the plaintiff against the defendant Lafreniere; (2) that 
such a charge can be the subject matter of a claim by way of 
caveat, or rather, can be protected by way of caveat, and that 
there should be judgment in favour of the plaintiff as prayed 
for in the stated case.

The plaintiff should have its costs of the action and of this 
appeal against the defendant Lafreniere.

Since writing the foregoing my attention has been called to 
the judgment of my brother Newlands. The stated case did 
not request any opinion with respect to the right of the defendant 
Lafreniere to have the land in question sold subject to the mort
gage which he paid off. I. however, agree with my brother Nkw-
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lands, that the land, when sold under the plaintiff's instrument, 
should he sold subject to the mortgage of the Home Investment 
Co. which the defendant Lafrenicre paid off, and that, as against 
the plaintiffs, the defendant Lafrenicre should he subrogated to 
the rights of the mortgagees under that mortgage.

A ppeal allowed.

SASK
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CHINIQUY v. BEGIN. QUE.
ifncbcc (’ourt of Itcricw. Sir i'litirlrs /*. Unriilson. tArchibald awl.

Saint Picric, JJ June 12, 1914. ' •
I. I'ahtikn ( 6 | A—1 »—Plaintiff — W in: suxu an — Hi niiaxd's

AITIIORIZATION. WIII X KKSIMTAI. — Ql KI1ICC C.C . — LlllKl. —
"KiMPLL AUMI X INTKATIOX.' SCOPE OF.

An action for liln-1 in not n matter of "simple administration” with 
in the exception of Article 17«i. t^iie., and consequently a married 
woman separate as to property cannot maintain the action without 
the authorization of her husband.

[ (’hinii/ini \. Itci/in. 7 D.L.IL •»,’>. reversed : Ini nionloiim \. I.union 
lutine, M.L.R. 7 S.C. HIS, and YuHquettc v. Htcvcim, :tl <^ue. S.C. IK.'L 
referred to.
Appeal by way of review from the judgment in Chiniqug v. statement 

Bégin, 7 D.L.R. 65, 42 Que. S.C. 261.
The appeal was allowed.
Dtsaulniers tV Vallée, for the plaintiff.
Lamothe, Saint-Jacques <(• Lamothe, for the defendant.
The judgment in review was delivered by

Sm ( 'has. P. Davidson, C.J.:-—'This ease is before us for a Dartd»-.», c.j. 
reversal, or at the least, a modification of a judgment whereby 
the defendant was condemned in the sum of $3.000 by way of 
damages, for an asserted libellous article which appeared on 
November 18. 1011, in the defendant’s newspaper “La Croix.”

In the forefront of the defendant’s factum and of initial 
importance and urgency in the argument made before us. of his 
counsel, is the pretension that the plaintiff, a married woman, 
separate as to property from her husband, did not secure his 
authorization as regards the institution and prosecution of this 
action. lier description in the writ is as follows :—‘ ‘ Réheeea 
Chiniquy épouse séparée de heins de Joseph-L. Morin, profes
seur, de la cité et du district de Montréal, dûment autorisée par 
son époux aux fins des présentes.” It will be noticed that, while 
authorization is asserted, the husband does not become a party 
to authorize this declaration. There ought to have been added, 
in the manner accustomed, “et ledit Joseph-L. Morin, tant per
sonnellement. que pour autoriser sa dite épouse.” This addition
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would huvv ervatvd a definite presumption that the authorization 
existed. The defendant pleaded to the merits, in part by way of 
avoidance, and in part by way of justification. The last para
graph of his plea, reads as follows: “La demanderesse, pour
suivant seule, n'a pas le droit de se plaindre dudit article;—elle 
n’a pas le droit de réclamer les dommages qu’elle réclame ; sa 
demande est non-seulement mal fondée, mais elle est aussi irrég
ulière et illégale, et doit être rejetée pour cette raison.”

At the trial a casual remark was made by the defendant’s 
counsel to the effect that the plaintiff was not authorized. It did 
not attract the attention of the trial Judge,—who makes no men
tion of the point in his judgment.— nor of the plaintiff’s counsel. 
The papers of record, inclusive of those of the defendant, with 
one or two exceptions, are intituled ” Dame R. Chiuiquy et rir.” 
The husband was called as a witness on behalf of his wife. Mis 
opening statement was:- “Je suis l'un des demandeurs." These 
incidents do not constitute the express authorization so posi
tively called for by the law. Observations are called for. as 
well on the general principles which relate to marital authoriza
tion. as on their application to the special incidents which this 
case discloses. The immediately appertaining articles of the 
code, are the following :—

17(1. A wife cannot appear in judicial proceedings without her bus- 
hand or his authorization, even if she lie a public trader or not common 
as to property : nor can she. when separate as to property, except in 
matters of simple administration.

177. A wife, even when not common as to property, cannot give nor 
accept, alienate nor dispose of property inter riros. nor otherwise enter 
into contracts or obligations, unless her husband becomes a party to the 
deed, or gives his consent in writing: saving the provisions contained in 
the Act 25 Viet., cli. (HI. If. however, she be separate as to property, she 
may do and make alone all acts and contracts connected with the adminis
tration of her property.

2H>. The separation renders the wife capable of suing and being sued, 
and of contracting alone for all that relates to the administration of her 
property : but for all acts ami suits tending to alienate her immovable 
property, she requires the authorization of her husband, or. upon his re
fusal. that of a judge.

1318. The wife, when separated either from lied and Isiard or as to 
property only, regains the uncontrolled administration of her property. 
She may dispose of and alienate her movable property. She can not 
alienate her immovables, without the consent of her husband, or, upon 
his refusal, without being judicially authorized.

183. The want of authorization by the husband, where it is necessary,
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constitutes a cHtisv of nullity which nothing van cover. ami which may 
Im- taken advantage of by all those who have an existing and actual inter 
est in doing so.

Tin- extension of the wife's authority to do, alone, acts of 
administration as found in 170. 177. is not found, at least in 
express words, in the corresponding articles of the Code Na
poleon—which are 215-217. But the codifiers say (codifiers’ re
port, p. 189).

This last provision is without doiiht the old law i<•. de p. -2:141. as well 
as the new. allowing to the wife, not in community, all acts relating to 
the administration of her pro|M*rty.

Does this come within the domain of “Administration" or 
even of “simple administration." subtle though the distinction.

Exactly in point is Lmnontnyni v. Lnmontnym, M.L.R. 7 
S.C. Iti2. Johnson, dette. Mathieu, dd. Johnson. J„ said (at p. 
Mm) :—

To engage her estate hy bringing actions right and left, not to get in 
rents and income and debts already lielonging to her : hut in order to 
realize distant expectations and things she has not got. is to my mind 
contrary to the rule of the law.

dette. J.. said (at p. 1(59) :
that simple administration consisted in preserving for herself what the 
wife had and not in seeking to obtain what she has not.

Langclier. Droit Civil, vol. 1. no. 179 p. 3Id. says:
I he wife may sue for rents or accounts, hut if she has contracted for 

the construction of a house on her land, she could not alone either sue or 
he sued for while the contract itself is one of administration, the suit 
would not Ik- one in respect of a sitnptr inhiniiiMlniUim. The author adds 
that as her right t i sue alone is tin- exception, any doubt must Im* resolved 
against her.

In VutiqiutU v. Stains, 31 S.C. 183 (Pelletier, Sir A. 1*., 
1907), it was held that au inquisition afin th ilistriiin an immov
able was not an act of administration. Demolomhe (vol. 4. no. 
37) goes so far as to assert that a judicial process of any kind 
was not an act of administration. Our consistent jurisprudence 
is to the contrary. With us the test is to the subject of
the action.

QUE.

C.R.
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HHvirtunn. (\J.

We cannot believe that an action to recover a large sum of 
money by way of unliquidated damages, whether actual, or as in 
this case, punitive, is an act of administration.

Is it too late to give aid in the way of affording an opportun
ity of rectifying the omission? There is authority for the state
ment that an objection in regard to want of authorization should.

•24 20 n I .it.
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QUE strictly, lx* taken, in limine, by exception à la forme, Thomas v.
C. R. ('harbonmau, M.L.R. 1 S.C. 253, cited later and Fournier v.

Chiniquy (la ut hier, R. de *1., X.S. 386 ( 1005), are examples. In this latter

RfflfV.
ease, as well as in Lamontagne v. Lamontagne, and Prévost v.
Corp-d 'Ah uni sic, 5 Q.B. 131 (1902), it was moreover considered

Dafidwm. CJ. that the nullity might he observed at any stage of the proceed
ings. Punishment of the party who fails to take advantage of 
the omission in due season and by proper means takes the form 
of loss of costs. Distinction is made and exists between the 
authorization precedent, required for a contract and that which 
has to do with the authorization needed for a judicial proceed
ing.

In the latter case the contract is only completed by the judg
ment and, so long as this is not rendered, relief may be given. 
Supporting these principles are found : Thomas v. Charbonneaa 
above cited. Comlt v. Lagacc, 3 D.C.A. 319 (Q.B. 1883.) (It 
would appear from the report that the husband was declared to 
authorize his wife, but was not made a party. The judgment 
authorized him to become one or to intervene. Demers v. Du
fresne, 4 P.R. 130 (Andrews, J„ 1901), Bourassa v. Bernier,
11 R. de ,1. 200 (Routhier, ,L. 1905). O'Brien v. Clavelt 7 P.R.
217 (Fortin, 3.. 1908). J a slow v. Bosenbloom, 10 P.R. (de- 
Lorimier. J.. 1909). The authorization might be in the judg
ment itself. 2 Tissier (’. de P.C. p. 1020, art. 863, no. 3.

In view of the circumstances of this case, of the failure of the 
defendant to bring the point before the Court a quo, by a regular 
form of pleading and a presentation of the point in a manner 
which would excite the attention as well of his learned advers
ary: there would result a grave injustice were we not to make a 
remedy possible. The plaintiff is seriously enough punished by 
losing her judgment. A precedent for the quashing of a judg
ment. under like general circumstances is found in Comte v.
Lagacc cited above. We are of opinion that the judgment “a quo'* 
must be quashed, and the case be remitted to the end that such 
proceedings may be had, as to law and justiee may appertain.
As to costs we follow what was done in several of the cases cited.
There will be none allowed in this Court. Those of the trial
Court, arc left to the determination of that Court, which will be 
the fitter to deal with the question.
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WAH KIE ». CUDDY.
I Hurt» Supreme Court. Scott. Ileel. Stuart awl Simuious.

December 18. 1914.

1. Search and seizure (§ I—10)—Search warrant on gaming-house
charge—Producing warrant.

In the execution of a search warrant on a gaming-house charge under 
Cr. Code. sec. 041. where the place is not a dwelling house or part of a 
dwelling house, the police officer executing it must have the search 
warrant with him in order to exhibit it for inspection if asked for, hut 
it is not obligatory where it is not a dwelling house that the officer 
should first demand an entrance or signify the cause of his coming before 
breaking in.

[Wah h'ie v. City of Calgary and Cuddy. 1!» 1)4. II 47s. 23 Can. Cr. Cas. 
325, affirmed; liodder v. Williams, [1895] 2 Q.H. 663, referred to.)

2. Search and seizure (§ I—10) -Force in executing search warrant.
An officer executing a search warrant is protected only in so far as 

he uses no more force than under the circumstances is reasonably 
necessary.

Appeal from the decision of Harvey, C.J., at the trial without 
a jury dismissing the action with costs: Wah Kie x. ( 'ity of Calgary 
and Cuddy, 19 D.L.R. 378, 23 Can. Cr. Cas. 325.

A. A. McQUlivray, for plaintiffs, appellants.
C. J. Ford, for defendant Cuddy, the respondent.

The judgment of the Court was delivered by

Beck, J.:—The action is one of trespass against the Chief 
Constable of the City of Calgary.

The facts briefly are as follows:—
The plaintiffs are the owners, as trustees for a lodge of Chinese 

Masons, of premises in Calgary described as 107 Second Avenue 
West. The building was a two-storey building. There were two 
street doors, a few feet apart, one as an entrance to the ground 
floor and the other to the upper floor. There was no internal 
stairway. The upstairs consisted of a large hall or assembly 
room with a small room adjoining: it was here that the regular 
meetings of the lodge were held. The lower storey consisted of 
an ante-room in front and a large hall in the rear. This was 
used for open meetings of the lodge and as a general recreation 
room for reading and playing cards, etc. To the large* room 
there was a door in the rear opening upon a lane.

On the 17th of October, 1913, the defendant Cuddy made a 
report in writing to the police magistrate that there were good 
grounds for believing and that he* did believe that the premises,

ALTA
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107 Second Avenue East, ('algary, were being kept and used 
as a common gaming house as defined by see. 220 of the Criminal 
Code. Vpon this report the police magistrate made an order 
addressed to the defendant in the following terms: ‘‘I hereby 
authorize you, the Chief (’unstable, or Inspector or Sergeant of 
the Calgary Police Force, to enter the premises of 107 Second 
Avenue East with such constables as are deemed requisite by 
you or him, ami if necessary to use such force for the purpose 
of affecting such entry, whether by breaking open doors or other
wise1, and to take into custody all persons who are found therein 
and to seize all tables and instruments of gaming and all money 
and security for money found on such premises and to bring the 
same In-fore me or such other justice as may be presiding in my 
stead, to be by me or him dealt with according to law.” The 
authority for such an order as well as the duty of the person 
authorized by the order is outlined in sec. 041 of the Criminal 
('ode: “If the Chief (’unstable . . . reports in writing to
. . . the police . . . magistrate . . . that there are
good grounds for Iw-lieving and that he does believe that any house 
room or place ... is kept or used as a common gaming . .
house as defined in see. 226 . . . such . . . police
. . . magistrate . . . may by order in writing order the
Chief Constable ... to enter any such house, room or place 
with such constables as arc deemed requisite by him, and if 
necessary to use force for the purpose of effecting such entry, 
whether by breaking open doors or otherwise, and to take into 
custody all persons who are found therein, and to sieze, etc.

“2. The Chief Constable . . . making such entry in 
obedience to any such order may, with the assistance of one or 
more constables, search all parts of the house, room or place1 
which he has so entered where he suspects that tables or in
struments of gaming . . . are concealed, and all persons
whom hi1 finds in such house or premises and seize all tables and 
instruments of gaming . . . which he so finds.”

It is, I think, important to note also the severity of the conse
quences following upon tin* execution of such an order for search.

Section 642 authorizes the examination under oath of any 
person found on the premises and apprehended in pursuance 
of the order.
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Section 980 provides that in an\ prosecution under see. 228 
for keeping a common gaming house or under see. 229 for playing 
or looking on while any other person is playing in a common gam
ing house it ï " " ' 7 mû facie evidence that a house, room or place
is used as a common gaming house and that the persons 
therein are unlawfully playing herein

fa) If any constable or officer authorized to enter such a house, 
room or place is wilfully prevented from or obstructed or delayed 
in entering the same or any part thereof; or

(/>) If any such house, room or place is found fitted or provided 
with any means or contrivance for unlawful gaming or with 
any means or contrivance for concealing, removing or destroying 
any instrument of gaming.

In executing the search order in this ease, the defendant 
Cuddy went with a number of constables to the premises in 
question. Cuddy and one or two of tin* constables remained 
at the front street door, and he sent some of the other constables 
around the building to the back door.

The evidence as to what was done is briefly as follows: The 
front door was tried; it was found to be locked; the handle was 
turned several times; they knocked; they waited a few moments; 
then with an axe a corner of the upper portion of the door, which 
was of glass, was broken, and through the hole then made, the key 
which was in the lock insid *, was turned and thus entry obtained.

One of the constables who went to the back of the building and 
said that he had been to the place once or twice before, and that 
the windows were then let down from the top, and by standing 
on the ledge one could see what was going on in the room; that 
on this occasion they were closed, and, being “frosted," he could 
not see in; and that he therefore broke a pane in order to see 
what was going on. He said he did this because one of the other 
constables had tried the back door and found it locked -“So I 
ran up the stairs and broke the glass so that I could see in. because 
if you don’t get in in time everything will be cleaned off the 
tables." One of the constables tried to break open the back door- 
first trying to open it by the handle' and then hammering it so 
that a panel was cracked; he was stopped by a constable who 
had entered by the front door.

The question in the case is, was force to this extent justified
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ALTA. under the circumstances by the order for search. The Criminal
8. C. Code (sec. b29 et my.) provides for the issue of search warrants

Wah Kii in a variety of cases.
The common law authorized the issue of a search warrant 

only in the case of lareeney or suspected larcency: 9 Halshury
Laws of England, tit. Criminal Law and Procedure, p. 025; 22 lb. 
tit. Police, p. 4980c; Encyclopaedia of the Laws of England, 2nd 
ed., vol. 13, tit. “Search Warrants,” p. 199, and cases there cited.

We were referred to the third resolution in Semayne's Case, 
5 Coke 91, 1 Sm. L. Cases, 11th ed., p. 105:—

“In all cases when the King is a party, the sheriff (if the doors 
be not open) may break the party’s house either to arrest him 
or to do other execution of the King’s process if otherwise he 
cannot enter. But before he breaks it, he ought to signify the cause 
of his coming amt to make requests to open the (Utors.” And it is 
urged that in execution of a search warrant the police officer was 
bound as a thing preceding tin* search to signify the cause of his 
coming and to make request to open the doors lief ore being 
entitled to make the search.

This resolution, however, référés to process, e.g., a warrant 
which does not expressly give the right to enter, as does a search 
warrant. Again it refers to a house—a dwelling house. What 
is in question here is a room for occasional or habitual assembly

In Codd v. Cube (187b), 1 Ex.I). 352, it was held that when a 
warrant has been issued to apprehend a person for an offence 
for which he cannot Ik* arrested without a warrant, the police 
officer must have the warrant in his possession at the time of the 
arrest ready to be produced if inspection of it is asked.

I think a similar rule applies to a search warrant.
The first preliminary, therefore, to the execution of a search 

warrant is, I think, that the police officer should have the warrant 
in his possession at the time of the search.

Launock v. Brown (1819), 2 B. k Aid. 593, 10b E.R. 482, 
was a case of a search warrant under a statute (22-23 Car. II., 
eh. 25, see. 2) which empowered game keepers and other persons, 
authorized by warrant under the hand and seal of any justice of 
the peace for the county in the day time to search the houses, 
out houses or other places of certain persons for guns, bows, grey-
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hounds, etc., and to seize, detain and keep the same. etc. The ALTA. 
Court en banc of four Judges, affirming the decision of the trial s. c. 
Judge, held that a search warrant under the statute was un- \v7h~Kie 
lawfully executed inasmuch as no demand of admittance had been <'■ 
made before breaking open the outer door of the dwelling house 1 nnY 
of the plaintiff’s house. J-

I think this rule is applicable to all search warrants or orders 
for search unless it is clear from the statute authorizing the 
search warrant that a demand to open is not necessary. The 
second preliminary, therefore, 1 think, to the execution of a search 
warrant, is, generally speaking, when the place is to be searched is a 
dwelling house, is a demand to open.

In Hodder v. Williams, ( 1895] 2 Q.R. 663, the statement 
made in Smith’s Leading Cases in the notes to Semayne’s Case 
is approved : “The maxim that ‘a man’s house is his castle’ 
only extends to his dwelling house; therefore a barn or outhouse, 
not connected with the dwelling house, may be broken open in 
order to levy an execution (Canton v. Crown, 1 Sid. 181, 18(i), 
but not to make a distress for rent : Brown v. Glenn, l(i Q.B. 254.’’

In that case the plaintiff, who was a coach builder, for the 
purposes of his business occupied buildings as a workshop and 
for storage of goods, no one living there. Counsel for the plaintiff 
argued that the reasons given for the doctrine of Semayne’s Case 
apply to a building like a shop or warehouse in which the owner 
or his servants would be likely to be when it is forcibly entered 
as much as to a dwelling house. The Court declined to accede 
to this argument. Lord Ksher, M.R., said : “ None of the authori
ties on the subject draw any such distinction as was suggested in 
argument between a building such as a shop or warehouse and 
a barn or outhouse The only distinction drawn is between a 
dwelling house and a building which is not a dwelling house.”

The last rule, therefore, I have set down does not, I
think, apply except in the case of a building, room or place used 
as a dwelling in the ordinary acceptance of the word.

So 1 conclude that in the execution of a search warrant or 
order for search, where the place is not a dwelling house, or a 
room or other place—“parcel of a house” (Denton v. Brown, 1 
Keb. 098,1 Sid. 180)—the police officer executing it must have 
the search warrant with him, in order to exhibit it for inspection

4
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if it is asked and in that (.‘use produce it and permit inspection of 
it, hut he need not under all circumstances first demand an 
entrance or signify the cause of his coming.

Nevertheless, every officer acting under warrant or other 
lawful authority is protected only in so far as he uses no more 
force than under the circumstances is reasonably necessary, 
and is liable in trespass for any excess: 23 Halsbury's Laws of 
England, p. 812, and cases there cited. The statute under which 
the order for search was made expressly authorizes the person to 
whom the order is directed “if necessary to use force for the pur
pose of effecting such entry." When it is necessary to use force 
to effect an entry must depend upon the circumstances of each 
particular case. If it is the case of a dwelling house, much more 
circumspection would be called for than in the case- of another 
class of building. A different case of conduct might reasonably 
be looked for in a cast* where the building is occupied and where 
it is not.

I think one should not be curious or astute to find an excess 
when* the officer appears to have acted bond fide. I cannot find 
mala fuies, and I am not inclined to find that under all the cir
cumstances appearing in the present case there was an excess 
of force.

1 think, therefore, the judgment of the learned Chief Justice 
dismissing the action with costs should be affirmed with costs.

Appeal dismissed.

FRITH v. ALLIANCE INVESTMENT CO.
Sii/minc I'onft of I'anutlu, Sir I'harlrn Fitzpatrick, Hnrics. Mint/-

Ion. Iluff nnil Anylin. •/./. January 21, 1914.

1. SCKCIKH" I'KK TOR MA M'K I 8 I II—15)—Olt.XI. AdHKKMCM OK VKNIIOR TO RK
intmtiam:—Niait ik ok Fk.mtin as a iikkkxck—Action iiy vkxiikk
TOR HPKITKIC 1‘KKKORMAXCK.

An agrifincnt whereby the original purchaser was to rc-sell tin* 
•amis to tin* original vendor may he set up by the latter as a «le 
fi'iiee to such |nirvliaser's action for specific performance although 
the re-sale agreement was upon terms which iliil not effect a reseis 
sion of the original contract ami wouhl not Im* enforceahle in a separ
ate action liccause not sufficiently evi<h*nc«,<l in writing to comply 
with s«*c. 4 of tin* Statute of Frauds.

[Frith v. IIIinner Inrrxtincnt Vo.. 10 D.L.R. 705. allirim*d.|

Appeal from the judgment of the Supreme Court of Alberta, 
Frith v. Allianee Investment Company, 10 D.L.R. 765, affirm
ing the- judgment of Harvey. (at the trial. 5 D.L.R. 491,
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by which the plaintiff's action was dismissed with costs and the 
counterclaim of the defendants was disallowed without costs.

The action was brought by the appellant for specific per
formance of an agreement by the company to sell certain lots in 
falgarv. Alta., to him. Being dissatisfied with the situation of 
the property the plaintiff had listed it for sale with the com
pany , being unable to secure a purchaser, offered to buy 
the property back and. owing to what took place between them, 
the defence of the company was that the appellant had resold 
the property to them and they relied upon this also by counter
claiming for specific performance of the alleged agreement by 
the appellant to re-sell the property to them. At the trial Chief 

I list ice Harvey dismissed the plaintiff's action with costs, and. 
on account of the agreement for re-sale being ambiguous and 
not available as a memorandum in writing within the Statute 
of Frauds, the counterclaim was disallowed without costs. It 
was also contended, on the appeal, that the defendants were in 
a fiduciary relationship towards the appellant; that they had 
information as to increased value of the property which the.x 
did not communicate to the appellant, and that, on the whole 
evidence, there should have been a decree for specific perform
ance of the agreement to sell to him.
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The appeal was dismissed.
W. K. Mc Laurin, for the appellant.
\V. T. I). Lai hie ell, for the respondent.
Sir Chari»; Fitzpatrick, C.*l.:- I have had an opportunity sirchari-M 

of reading the notes of Mr. Justice Anglin and 1 agree that this r 
appeal should be dismissed for the reasons stated by him.

Damps, .1, :—1 concur in dismissing this appeal for the na.vi.H i 
reasons stated by Mr. Justice Idington.

Idixotox, J. : The appellant bought from the respondent, idmgton. j. 
for *«41.25, some property, of speculative value, paid part of 
the price, complained of its being unprofitable, listed it with 
respondent to re-sell at *900. and. respondent’s officials, con
cluding it was good value at that, decided on behalf of respond
ent to offer the appellant this price on the terms in his listing, 
but varied the terms so as to please him. and. so varied, he

4
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accepted the offer. The first transaction is in writing, and so is 
the last also, hut ambiguously so. by reason of the cancellation 
of some words in the receipt rendering it doubtful if it fulfils 
the requirements of the Statute of Frauds. This defect arose 
from the effort of the respondent to so vary it as to meet appel
lant’s views.

lie seeks specific performance of his contract to purchase, 
whilst, repudiating his contract to re-sell to his vendor ; after 
having for a month $00 of respondent's money in his pocket 
and having enjoyed its forbearance during that month and many 
previous months in regard to his overdue payments under the 
contract he sues on.

The parties, instead of simplifying matters by striking a 
balance between them and making one transaction of these two, 
let each contract take care of itself, and thus left it open for 
appellant, by way of experimental litigation, to claim that he 
was entitled to specific performance of his contract, in April, 
when the last payment should fall due thereunder, and that 
respondent could not set up this contract of re-sale to his 
vendors either as rescission of the first or an answer to the 
claim for specific performance.

1 think it is quite possible to hold that, in light of all that 
transpired between the parties, rescission is, in truth, what 
they intended, subject merely to this, that the ultimate result 
of the financial adjustment (balancing accounts as the respond
ent's payments fell due and were made) should be left to work 
itself out in the few months that they had to run. Such con
ditional rescission might well be treated as a complete answer 
to the claim for specific performance.

For purposes, not involving the bringing of an action, a 
contract falling within the fourth section of the Statute of 
Frauds is valid if otherwise binding and not illegal. Such a 
contract may and has often been held a complete answer by 
way of defence to an action for specific performance, and the 
cases so maintaining were cited in argument before us and relied 
upon herein and in the Courts below.

It is urged, however, with some force, that, however that 
may be. when the new contract involves rescission, it cannot be
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so in ii (‘use when1 the parties contemplated the continued exist
ence of the contract. It is always desirable to look at the sub
stance of what the parties in litigation had in view in their 
transactions out of which the litigation has arisen, and to dis
card. if possible, the mere form of expression, if clearly hut a 
mere form of expression.

It is upon this or something like this principle that the 
legal rights of these parties must be decided.

It is lai«l down in Fry on Specific Performance (4th ed.), 
sec. 1031, thus:—

Where tile pHl th x to n ruitiuct e.iine t i 11 fiexlt Hglccm at nf such h 
kind tlistt tin* two cannot stand together, the ell'eet of tin- wei-ond agreement 
is to rescind the lirst. This is one form of nonitio in Homan law.

He then reviews a number of authorities and in conclusion, 
in see. 1039. says, as follows:—

Hut where the new contract is relied on only as an extinguishment of 
the old one, the mere fact that it is not in writing, and so could not hr 
put in suit, seems to he no ground for denying its effect in rescinding Un
original contract. The Statute of Frauds does not make the parol con
tract void, hut only prevent* an action upon it: and it does not seem to 
lie necessary to the extinction of one contract by another that the second 
c ill met could he actively enforced. The point has never, it is believed, 
been matter of division. Hut. in point of principle, it vein* to stand on 
the same footing as a simple agreement to rescind.

1 think his conclusion fits this ettsv and puts the principle on 
which it must be decided in its true light.

Again, let us assume the receipt in question herein consti
tutes a nice with the Statute of Frauds, and the appel
lant ’h action was resisted upon no other ground than thus 
furnished: Docs any one believe that a Court proceeding upon 
the fundamental principles upon which the right to specific 
performance rests, would listen to such a claim for a moment— 
as to enforce a conveyance in April when clearly there must 
he a re-conveyance in August following? Such a thing. 1 
imagine, would be treated by a Court so appealed to as most 
palpably trifling.

Then, if the written contract of re-sale is a bar, so must the 
oral one, or partly written partly oral, be a complete defence 
upon the authority of the cases cited. And, as to the question 
springing from the relation of principal and agent, I do not 
think on the evidence before us there is anything open to the
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46



Dominion Law R worts. |20 D.L.R

CAN

s. C

I>\KHTMKXT

Mington. J„

appellant herein. There was no eoneealment by respondent, 
no failure on respondent's part to disclose anything known to 
it. but unknown to appellant. Each used his own judgment. 
The respondent’s may have been better than that of the appel
lant. hut that is always liable to happen.

The law has not pushed the principles governing the relation 
of principal and agent so far as to preclude that sort of thing, 
or it would render it impossible for an agent ever to buy from 
his principal. The dealing must be fail*, but is not impossible. 
And the evidence of the opinion of others next day in regard 
to values in a highly speculative market can be of no value, 
standing alone, as a test of what is fair.

The appellant was a speculator himself and his opinion is 
just as good. See Kelly v. Kmltrhm, | 1913] A.C. 191. 9 D.L.R.
472.

The appeal should be dismissed with costs.
Dvff, J. :—1 have come to the conclusion that, in the ab

sence of any defence based upon the 4th section of the Statute 
of Frauds, the respondents would be entitled to enforce against 
the appellant the agreement of February 18. The real ques
tion is whether (there being no memorandum sufficient under 
that enactment) that agreement was an answer to the appel
lant's action. At the date of the trial. February, 7, 1912, the 
respondents would have been entitled under the terms of the 
agreement of February, 1911 (assuming that agreement en
forceable) to demand an assignment of the appellant’s interest 
in the lands on payment of the purchase price ; and, in these 
circumstances, 1 think the Chief Justice of Alberta was right in 
refusing specific performance of the earlier agreement.

I shall assume that, under the law of Alberta, the appellant, 
by virtue of the agreement of April, 1910, acquired before the 
second agreement was entered into an interest in the lands in 
question that would be an “interest in lands” within the mean
ing of the Statute of Frauds (see. 4). The law of England is 
clear enough that a purchaser under an agreement for the sale 
of lands still in fnri, the circumstances being such that on the 
performance of his obligations he would be entitled to a decree 
for specific performance of it, has such an interest in the land;
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Imt the interest is an e<|uitahlc interest and it rests upon the 
fact that there is an agreement of sale in respect of which a 
Court of equity would decree specific performance. The exist
ence of an agreement enforceable by action at law indy would 
not vest in him an interest in the land. Primarily the equit
able rights were rights in personam, but the peculiar nature 
and efficacy of the remedies available in the Court of Chancery 
for the enforcement of such rights together with the effect of 
the equitable doctrine of notice, in enormously widening the 
field over which rights in personam would otherwise have been 
enforceable, eventually led in certain cases to such rights being 
regarded as jura in n and protected as rights of ownership. 
Hut every merely equitable right of ownership or interest in the 
property owes its vitality to the jurisdiction of the Court of 
( hancery.

The question to be determined here is whether, notwithstand
ing the agreement of February. 1911. the appellant is entitled 
to demand the exercise of that jurisdiction by way of decreeing 
specific execution of the contract of April. 1910. I concur with 
Harvey. C.J., in thinking that the existence of the subsequent 
agreement is a proper ground for refusing the equitable remedy.

All the other points resolve themselves in questions of costs 
in regal'd to which this Court ought not to intervene.
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Anglin, J.:—There is much in the circumstances under A"*li" J- 
which the defendants procured from the plaintiff the contract 
for the re-sale of the property in question that is calculated to 
arouse a suspicion that they failed to make to him that full 
disclosure of material facts which is incumbent on agents for 
sale when they themselves become purchasers. But the trial 
«Judge has said that it was
established 14» my entire satisfaction that the plaint ill* knew lie was deal
ing witli tin- defendants as purchasers, ami that no advantage whatever 
had lieen taken of him.

Although, in appeal. Mr. Justice Walsh expressed his dis
like of
at least une incident in connection with the dealings lad ween the parties 
on this re-sale,
he accepted, as did Mr. Justice Scott and Mr. Justice Simmons,
“the findings of fact adverse to the plaintiff.** While not
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satisfied that, if 1 had liven presiding at the trial of this action,
I should, upon my present appreciation of the evidence, have 
reached the conclusion that the defendants had fully discharged 
their duty to the plaintiff as his agents, I am not prepared to re
verse the concurrent finding of two Courts upon that point, 
which must to a considerable extent, in the ease of the learned 
trial Judge, have rested upon the view taken by him of the 
credibility and weight of the testimony of the several witnesses.

On the other branch of the ease, while, in my opinion, the 
contract of re-sale did not effect and was not intended to effect 
a rescission of the original contract—the terms of the re-sale 
contract, the conduct of the parties in regard to the payments 
and the retention by the defendants of the purchase money 
paid on the original contract make that very clear—I do not 
think the plaintiff is entitled to invoke the exercise of the equit
able jurisdiction of the Court to decree specific performance, 
lie made a contract of re-sale which is unenforceable by action 
only because an ambiguity in the receipt which he gave for the 
first instalment of the purchase money renders it insufficient as 
a memorandum to satisfy the requirements of the fourth section 
of the Statute of Frauds, ruder that contract, if enforceable, 
the defendants would be entitled on their counterclaim to a 
decree for specific performance of it and a re-conveyance to 
them of the property in question eoncurrrently with the decree 
which the plaintiff claims requiring the defendants to convey 
the same property to him. I'nder such circumstances the 
Court should not. I think, decree specific performance in favour 
of the plaintiff. While not available to support an action, the 
contract of re-sale may be used as a defence. To that the 
Statute of Frauds offers no obstacle. Given as a defence the 
effect which it would have had in an action upon it, if properly 
evidenced, the contract of re-sale affords a sufficient answer 
to the plaintiff’s claim to a decree for specific performance.

Whatever may be thought of the conduct of the defendants, 
the plaintiffs own course of dealing in this matter was not 
such as to entitle him to any special consideration from a Court 
of equity.

I would dismiss the appeal with costs.
Appeal dismissed with costs.
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auger v. McDonnell.
(jut In < Court of Itri'inr, Tcllit r, Ih'loriinirr, anti (Irttiishirltls.

February 27, 1914.
1 Mii.i.s ami notch i #1 I)—."to )—I'komimkoky xoti: — Wbittkx VOXI1ITIOX 

NOT AITKAKIMl OX XOTI". — NKOOTIAHII.ITY OK — lloi.lIKU IX IM'I 
( Ol'BHK FOK VALI K — NOTIC'K.

A pnmiisHory note given to a company upon tin* expreiw written 
e- hiiI i t ion not appearing on tin* face of the note lait in the aeeoin pa living 
c mespomlenve. that the note was for the purchase of certain IniihU nf 
tin- company and was to become null and void in ease other parties did 
not purchase a like amount, is not thereby rendered negotiable and 
may lie recovered in the hands of a holder in due course for value 
without notice of the condition when lie took the note although no 
bonds were issued.

The judgment inscribed for review, which is confirmed, was 
rendered by the Superior Court. Hvtchinson, .1., on April !l. 
1912.

The appeal was dismissed.
/•’. /'. Tremblay, for the plaintiff.
Brown, Montgomery cl Me Michael, for the defendants.

Greenshieuks, *).:—The plaintif!' seeks the recovery of the 
amount of $2,003, being the face value of a promissory note 
and $3. costs of protest. The note is signed by the defendant 
James McDonnell, to the order of the Montreal Suburban & 
Realty Co., and by them endorsed and delivered for value to 
the plaintiff.

The defendant, McDonnell, ' * that the note was given 
by him to the company upon the express written condition, 
that it was for the of $2.000 worth of bonds of the
company, and was to become null and void in case three of 
the directors, Hart, Mann and ( 'rowdy, did not purchase a 
like amount, lie alleges, that this rendered the note non- 
ncgotiahle, and the condition was known to the plaintiff; he 
alleges that the condition was never fulfilled, and that he never 
received any consideration for the note, and that the plaintiff 
never gave any consideration for it. and never was a legal holder 
and owner of the same.

The judgment condemned the defendants jointly and sever
ally for the full amount. The defendant McDonnell alone in
scribes in review.

The facts are, as well as they can be gathered from the proof.

57
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QUE. that sometime in 1910, the company, known as The Montreal
O. K. Suburban & Realty Vo., was incorporated by letters patent. At

some time previous to the giving of the note in question, the de- 
r. fendants, McDonnell, Mann. ('rowdy and Hart, were elected 

M< l>n\Nn !.. jj,.cct0,.M Onv Roll it was the general manager, and would seem 
.i. tQ }15lvv |„rn the promoter of the company. The plaintiff, 

Auger, owned certain farm properties near Montreal ;—they 
bore the nos. 420 and 491 in the municipality of St. Leonard, 
and 134. 135. 13(> and 137 in the municipality of Rivière-des- 
1* rai ries. In July, 1911 (the date is not clear). Auger either 
owned, or had options on these farms, and also, it would appear, 
on the farm bearing the no. 423. lie addressed a letter to 
liollit. by which he gave him an option on the first mentioned 
farms for the sum of $200.000. the option to expire, in the case 
of farm 491. on August 25. and the remaining options to expire 
thirty days from date, presumably thirty days from July 11. 
There is no doubt that these options were given to Rollit really 
for the company. On October 4. when some of the options had 
expired and others were about to expire (again the proof is not 
clear), the company desired an extension, and Rollit being then 
the manager, agreed, in consideration of the sum of $3.000, to 
extend the option. Rollit agreed to get this money for him, the 
plaintiff. Independent entirely of what may have passed be
tween Mr. Mann. Mr. Mart, Mr. ('rowdy or McDonnell, there 
is one thing certain, that Auger demanded the sum of $2.000 
for this extension, and Rollit agreed to give it. There is no 
doubt also, that Auger, in order to preserve the options, which 
lie had. had to pay at least $0.000 to other parties, and did pay 
that amount. Now, the agreement having been made between 
the manager and Rollit- Rollit acting for the company, and 
the agreement was never repudiated by the company—Auger 
addressed a letter to the company, and stated—“In considera
tion of the sum of $0.000 to he paid before twelve o’clock on the 
5th,” and he agreed to extend the option, as stated in his letter, 
which was received and accepted by the company, and thereby 
the options were extended.

On October 5, before noon. Rollit went to the plaintiff with 
$4.000 in cash, and the defendant. McDonnell’s promissory note.
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for $2,000, viz : the note aued upon, payable as stated to the 
order of the company, and by it endorsed. Auger raised some 
objection that he had been promised cash, and not notes, but 
was assured by Roll it that McDonnell was perfectly solvent, 
and thereupon lie accepted the note Rollit even showing him 
McDonnell's rating at Bradstreels. Now. I am satisfied, from 
a careful perusal of the evidence, that the plaintiff did not know 
at the time he accepted this note, of the existence of any condi
tion attached to it. no condition appears on the note. Sometime 
subsequently, after the plaintiff had granted the extension, and 
after In- had accepted the note, lie became aware of tin- existence 
of McDonnell’s letter addressed to the company, at the time the 
note was given to it. I do not hesitate to say. that, at the date 
the plaintiff did see a copy of McDonnell's letter, lie had ac
cepted the note and was the owner of the note, and had given 
valid consideration therefore. Later on. Mr. Mann, who had 
paid $2.000. and Mr. Hart, who had paid $2.000 at the same 
time as McDonnell gave the note, ('rowdy having paid $2.000 
before the two former, pretended that the $2.000 they had paid 
was not for bonds of the company, but was to lie applied on the 
purchase price of one farm, viz: farm No. 424. I do not con
sider it of great importance, in view of the conclusion that I 
have arrived at, that the plaintiff knew nothing at all about this 
arrangement. 1 do not consider it of importance what the ar
rangement between Mr. Mann and Hie company was. At a later 
«late, Rollit told the plaintiff to transfer the farm 42-1 to Mr. 
Mann personally, to be transferred to the company : and tin- 
plaintiff did this. Mr. Mann thought that tin company was 
ultimately to become the owner of this property: In- says so in 
a letter to that effect. Mr. McDonnell says In- never got tin- 
bonds. That I believe is true. No bonds were ever regularly 
and legally issued ; lie did get a certificate or interim receipt 
for stock of the company, for $2.000; In- even says that lie got 
shares to the amount of $12,000, which he would be glad t«i sell.

We have arrived at the same conclusion as the learned trial 
•fudge, the plaintiff became the holder in due course, for value, 
of that note : knew of no condition to invalidate it. and we con
firm the judgment.
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MACDONELL v WOODS.
Onlariu Suprenii Vnail. Appellate Dii'inimi. Mulaek. I'.-l. Hr.. II uiliji tut. •/ .1.. 

Chili' ami Itiihli'll. X an in In r SO, I!»I4.
1. I \ XKKKHFKS (8 III A—10)—UlOIITH OF AND LIABILITY TO UL'KNTB—WAY-

Aii innkeeper i* liable i/iià innkeeper only when In- keeps a vomimm 
inn ami the guest is a wayfaring traveller using the inn as a wayfarer.

| IInhler v. Huai bp. 8 C.ILN.N. 254; La initial v. Ifirharii, | 18071 I 
Q.B. 541, referral to.]

2. IXXKKKVKHN i S III It—15) — LIABILITY OF— lx>SN OF MMII'KKTY — R.S.O.
1014. VII. 173.

The onus is upon an innkeeper vlaiming the lienetit of the Innkeeper* 
Act, R.N.O. 1014 eh. 173. see. 4. limiting his liability for lus- of a 
guest's gooils in certain eases to $40. to prove his compliance with the 
statute by posting up the statutory notice to that effect throughout 
the hotel.

3. IXXKKKI'KMH I 8 III It—15 I—ItoAKIOXU IIOI SKN - I.ONK OF I’ROFFRTY -
Liability.

Where a contract is made by the hotelkeeper to take a person in as 
a guest for a long time paying at a weekly or monthly rate, the re
lationship is that of boarding house keeper or lodging house keeper 
and not of innkeeper, and while not liable as an insurer because of 
that distinction, the hotelkeeper must take reasonable cure for the 
safety of the property brought by the guests to the hotel.

| \iireinabi \. I mlirsaa. Il Ont. |{. «UI5 : Ihinst p v. lfiehanlnon. 3 
K. & It. 144: Searlmraufih \. ('uHijrare, (|1H)5| 2 K.li. 805, referred to.|

Appeal by the defendantH from the judgment of Lennox, J., 
upon*the findings of a jury, in favour of the plaintiff, for the 
recovery of $800 and costs, in an action brought for the value 
of a trunk and contents, left at the Arlington Hotel. Toronto, of 
which the defendants were the proprietors.

C. M. (larvey, for the appellants.
K. F. Lennox, for the plaintiff, the respondent.

(‘lvte, J. :—The plaintiff alleges that in December, 1913, she 
engaged a room in the Arlington, and had her trunk taken there, 
in accordance with an arrangement previously made : that after 
the trunk was delivered at the hotel it was lost or stolen as the re
sult of the negligence of the defendants, their servants or agents. 
The defendants deny that the trunk ever arrived at the hotel, 
and also deny negligence.

It was proven by the plaintiff that she engaged the room. 
Lumber (18, a week before she delivered the trunk, and it was ar
ranged that she should take it on the 22nd. On that day, she 
called up the hotel by telephone and asked for the clerk with 
whom she had made the arrangement. He came. She told him
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she was going to send her trunk that day at two o'clock, and he ONT.
said. “All right, Mrs. Macdonell. 1 have kept room UK for you." s.v.
This evidence is not contradicted—the clerk with whom she made

Macixim

the arrangement was not called by the defendants. The arrange- r.
ment was that she was to pay .$7.50 a week or $50 a month for .... .
the room ; the midday dinner and other meals were to be charged Clutv'Jl 
extra. On the 22nd, she sent the trunk by Hearn, cartage agent, 
lie says that he called at Mrs. Macdonell’s at two o’clock and re
ceived her trunk from her. He helped her to close the lid, the 
trunk being so full with clothes. The plaintiff instructed him to 
take the trunk to the Arlington Hotel, with a slip shewing the 
number of her room, lie went to the hotel, and was told by 
the clerk to leave it inside the door, which he did.

On the following day. the plaintiff went to the hotel, and 
found the trunk was not there. The trunk has not since been 
seen or heard of.

In the charge the learned trial «Judge told the jury that from 
the evidence there seemed to be no doubt at all that the trunk 
came to the hotel and was stolen. "That being so, I must in
struct you as a matter of law. that the hotel company is liable."

No objection was taken to this charge. At the trial no ques
tion seems to have been raised or distinction drawn between the 
liability of an hotelkeeper where the person seeking damages 
for a lost article is a transient traveller, that is, the ordinary 
guest of an inn, and the liability where the person is a per
manent boarder.

On the argument counsel for the defendants objected to the 
charge, and for the first time further urged that the defendants 
were not responsible as innkeepers, and that their damages are 
limited under the Innkeepers Act to $40; and further contended 
that it was a question of negligence and should have been sub
mitted to the jury, and that the defendants were entitled to a 
new trial. In the view I take, the question of limited damages 
does not arise; but, if it did, the defendants could not avail 
themselves of it, as it did not appear that notice as required by 
sec. 6 of the Innkeepers' Act. R.S.O. 1914. eh. 175, was duly 
posted up ; and, if it were, they fall within the exception in sec.
4 owing to their default.
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ONT. There is a distinction between the law as it relates to the
8. C. duties of an innkeeper and the law as it relates to those of a

Macdoxhij. boarding-house keeper, and a further distinction as to the lia

Woods.
bility even of an innkeeper where the inmate is a guest or a 
boarder, as to the measure of responsibility for his goods.

|The learned .ludge here referred to the eases of Dause g v. 
Richardson ( 1854). :$ K. «.<: It. 144; Iloldtr v. Soulbg, 29 L.J.N.K.
( '.I*. 246 : Hollingsworth v. Xidiolson and Co. (1904). in the ad
dendum to Jelf & Hurst s Law of Innkeepers; Scarborough v. 
Cosgrove, 1190:>| 2 K B. SO.*, : .V# iccombe v. Anderson (ISS(i), 
11 O.R. 665. |

An innkeeper is responsible to his guests for goods lost or 
stolen within the inn—in short, he is insurer except where such 
liability is limited by statute. But this liability is confined to 
innkeepers properly so called, and does not extend to a lodging- 
house keeper or boarding-house keeper.

In the present ease, 1 think it clear from the evidence that 
tlie capacity in which the plaintiff entered the Arlington was not 
that of an ordinary traveller or transient guest, but as a boarder 
under a contract for board by the week, with the intention of 
staying a considerable time. 1 take the law to be as laid down 
by Coleridge, J., and Campbell, C.J., in Danscg v. Richardson, 
and followed in Scarborough v. Cosgrove, and that there was a 
duty on the part of the boarding-house keeper to take reason
able care for the safety of the property brought by the guest to 
the hotel ; and, further, that in this case there was evidence of 
an express agreement by the defendants, through their clerk and 
servant, to take charge of the plaintiff’s trunk and place the 
same in her room, and that it was a question of fact as to whether 
or not the defendants were guilty of neglect and want of reason
able care in this regard.

The jury were not charged on the question of negligence, 
but were told that if they found that the trunk came to the pre
mises of the defendants, the defendants were liable. I do not 
think this charge can be sustained, and under the former practice 
the case should, in my opinion, go back for a new trial. But, un
der the Judicature Act, K.S.O. 1914, ch. 56, sec. 27, this is un
necessary. The principal facts arc not contradicted. There can
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be no doubt whatever upon the evidence that an arrangement was 
made by the plaintiff with tin* defendants’ clerk that the trunk 
should be sent to the hotel, and that on the day when it was sent 
the clerk was notified and promised to receive it and send it to 
her room. This reasonable duty so undertaken was entirely dis
regarded: the trunk was left in the passageway unprotected, and 
was taken away or stolen and lost through the neglect and de
fault of the defendants.

1 think that this is a case where the Court has the right, un
der see. 27 of the Judicature Act, to find, and should find as a 
fact, that the defendants did not take reasonable care of the 
trunk, and that this neglect amounted to negligence upon their 
part and rendered them liable to the plaintiff for the loss of her 
trunk and contents.

The appeal should be dismissed with costs.

ONT

S. C.

Macdonki i.

Mu LOCK, C.J.Ex. :—I agree. Mulock. C.J.Ex.

Riddell, J.. was also of opinion for reasons stated in writing icum.u. .t. 
that the appeal should be dismissed with costs.

I loin i ins, J.A., agreed that the appeal should be dismissed Hodgim. j.a. 

with costs, for the reasons stated by Riddell, J.

Appeal dismissal with costs.

LONG v. TORONTO R. CO. CAN.
Su/Hcmr ('mill iif I'tiiuitlti. sir ('hnrhs ritz/iatricl,-. I nml /hints, hi hit/ ~

Imi. hull. Aiii/liii nml /truth hi. .1.1. ./imr | 9. |!l|4. S. C.
t Ni:<ii.h i\(i i 6 11 F—120)—( ovrimiiToKY Ix.ickv avoiii.xiii.k not

winistanding—Last ei.K.xu riiAxei: Ci.mt.vn nm.i.k.i \« i:.
Winn* tin- general ell'eet of 1 lie vein ici when read with the evidenee 

and the charge of the trial judge i% that notwith-tanding the negli
gence of the deceased who had been struck by a street ear while 
attempting to cross tin* track, tlie iiiotorinau might have avoided the 
accident by the exercise of reasonable prudence, the verdict should 
Hot be set aside.

I 1‘Ohij v. Toronto It)/.. 10 D.L.R. dOO. I."» ( an. Ry. Cas. reversed:
Tuff \ Win inti ii. 5 C.R.X.S. 57d. Itatlhij \. I.multi it ,( V.U .. I \.( .
Tnl: Walton \. I.omltm It. «( N.C.. II. & R. 424 : Hit lin n inti. 12 |*.|). 5K;
('nltltini v. Htinitiris. In D.L.R. 411. 4S ( an. S.C.R. 404: ('./*./,*. \.
Hinrirh, 15 D.L.R. 472. 4S Can. S.C.R. 557. referred to.|

Appeal from a decision of the Ap|>ellatv Division of the statement 
Supreme Court of Ontario setting aside the verdict for the 
plaintiff at the trial and dismissing his action.

The appeal was allowed, Davies, J.. dissenting.



Dominion Law Rworth. 120 D.L.E.•no

Ihim h, K.C., for the appellant. The jury eoultl and did find 
that though tlu* plaintiff was negligent the inotorinau eould, 
by exercising reaHonable eare, have prevented the a evident. 
Thin being ho the plaintiff in « d to the verdict. Pollock 
on Torts (9th cd.), 471 it seep If ad le y v. London d- Xortk West
ern Hail trail Co., 1 App. I'as. 754. at p. 759; Tin Bernina, Id 
App. ('as. 1.

Deivart, K.(for the reapondenta. On the evidence given 
the case should not have gone to the jury. See Davey v. London 
d South Western If. Co., VI (j.B.l). 70; Dublin, Wicklow d 
Wexford If. Co. x. Slattery, 3 App. (’as. 1155; C.T.If. Co. v. 
Me At pine, 13 D.L.R. 618, [1913] A.<\ 838, 50 C.L.J. 27.

We also rely on Jones v. Toronto <V York Ifadial If. Co., 23 
O.L.R. 331 ; 25 O.L.R. 158; Brenner x. Toronto If. Co., 40 Can. 
S.r.R. 540. at p. 556.

Sir Charles Fitzpatrick, C.J.:—In view of the admitted 
negligence of the deceased, the question to be decided is: Could 
the inotorman have prevented the accident by the exercise of 
ordinary prudence?

The jury found in answer to questions 4, 5, and 6 that the 
plaintiff’s husband was negligent in not looking for the car, 
but that notwithstanding such negligence, the accident might 
have been prevented if the car had been under proper control 
and the brakes had been put on. Those answers would have 
been more helpful if the jury luul fixed the period of time at 
which this precaution with respect to the brakes should have 
been taken. But to appreciate their full significance, the answers 
must be considered in the light of the evidence. For instance, 
the inotorman says that he had the deceased in view from the 
time the latter left the sidewalk up to the very moment of the 
accident, and that
I»* straight on crossing tin* street with his head down in the direc
tion of the ear absolutely absorbed, not thinking of what he was doing.
and this, notwithstanding the insistent ringing of the gong. 
The inotorman also admits that he realized almost immediately 
when he first saw the deceased that there might be trouble, and 
notwithstanding, at a distance of thirty yards from the point of 
the accident, the car was moving at the rate of ten miles an hour. 
The inotorman adds that,

CAN.
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Toronto 
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95
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I»- realized tin* deceased was not going to atop in liin attempt to cross
the track when he was only ten feet from him,
ami he then reversed his power and applied the brakes. In
these eireumstanees, the unfortunate mall is run down and the
jury find that the ear was not under proper control at the time
of the accident and that the brakes should have been applied
sooner.

It would be difficult to reach any other conclusion unless the 
jury were prepared to say that the inotonnan who admits he 
was fully aware of the possibility of trouble at a time when, by 
the exercise of reasonable care, he might have avoided the acci
dent. was entitled to run the pedestrian down because the latter 
was negligently unconscious of the coming of the car.

The general effect of the answers to the first six questions is: 
Assuming that the negligence of the deceased began apparently 
when he left the sidewalk and continued until the moment of 
the accident ; the motorman who says he ' danger
from the moment he first saw the deceased coming towards the 
tracks was under a duty to be on the alert, and he should, in 
the circumstances have expected that the deceased would at
tempt to cross the track—which was indeed the only danger 
to be anticipated—and have been prepared for that emergency. 
The jury find that he failed in that duty. Mis negligence was, 
therefore, the immediate cause of the accident.

The answer to question seven, which was put by the Judge 
of his own motion, has a tendency to create some confusion. 
That question and the answer thereto are ns follows :—

7. Could the motorman ami the deceased each of them up to the moment 
of the collision have prevented the accident hv the use of reasonable care— 
in other words, was the negligence of deceased a contributing act up to 
the very moment of the accident ?

Answer.—10 say “No,” and 2 say “Yes."

In his charge to the jury, the effect of that question is thus 
explained by the trial Judge:—

Now, the seventh question is a very peculiar one. Could the motor- 
man and the deceased each of them up to the moment of the collision have 
prevented the accident by the use of reasonable cure—in other words, was 
the negligence of the deceased a contributory act up to the very moment 
of the accident? 1 do not think I can make it any clearer than I have 
made it there. Did the unfortunate deceased's act contribute up to the 
moment of the accident? Well, in a sense, it did, physically, because he

CAN

8. C.
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went right nn. hut that is not what is meant by this question. The ques
tion is: Did lie become aware that the ear was approaching ami was he 
able to avoid the danger? That is the sense in which that question is 
put. We do not know anything about his condition of mind at all. Ap
parently there is h question of whether lie was under the inlluenee of 
liquor or not. The policeman says lie was a short time before. The man 
who was with him says lie was not. I do not think it makes a great deal 
of difference in any event, it is just what his state of mind was. which 
you are the judges of. from the best information that can In- placed before

Although not completely satisfactory, 1 am disposed to 
think that the effect of the answer is that, at the moment of im
pact. the deceased was unconscious of the near approach of the 
car. and that the motorman who had the last opportunity to 
avoid the accident, failed in his duty.

The general effect of the verdict when read with the evid
ence and the charge of the trial Judge is, therefore, that, not
withstanding the negligence of the deceased the motorman 
might have avoided the accident by the exercise of ordinary 
prudence and. in that view, the appeal should be allowed with 
costs here and below. Tuff v. Warmtin, f> C.B.N.S. f>73 ; If mill n 
v. London and XorlhU'cstcrn If. ('it., 1 App. ( 'as. 7A4.

Daviks, J., dissented.
I in noton, J. : I accept the law as being correctly laid down 

in Pollock on Torts, 9th ed., 473, as follows:—
If tin- defendant could loudly have avoided the mischief by ordinary 

diligence, it matters not how careless the plaintiff may have been at tin- 
last or any preceding stage.

The deceased according to evidence the jury were entitled 
to accept was crossing from the southerly to the northerly side 
of Queen street, in an oblique line tending westerly when re
spondent’s car, running from the east to the west, struck and 
killed him. The line thus taken by deceased tended to prevent 
him, when evidently from some cause or other in an unobserv
ant mood, from as readily seeing the coming ear as he otherwise 
might have done.

The motorman says he saw him from the time he stepped 
off the sidewalk to pursue the path he took, and kept him in 
his eye till he was struck. The story is a striking one and, 
to comprehend clearly and accurately the issue now presented 
for our solution, better be given in the language of the man
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who ought to know the facts. The Name man had been ex
amined before the coroner, who had held an inquest. The 
stenographer's report of his examination at the inquest was 
referred to at the trial hereof and material parts of it read to 
him and his assent, or dissent, as the ease might he. got. This 
is to be borne in mind in estimating both the value of the wit
ness's evidence and his integrity. | Extracts from the steno
graphic record at the trial were here given. |

Queen street is unusually wide and from the south curb to 
the track the car ran on is shewn to be twenty-eight feet six

The issue presented to us is whether or not the man seeing 
another he thus described as so dead to his surroundings as to 
fail to respond to such desperate efforts as were made to arouse 
him had duly and properly run him down. If we can say so 
then the judgment appealed from is quite right. And it seems 
to me we must be able to say so before we can uphold it. It 
seems according to past instances from Davits v. Mann, 10 M. 
iV W. o4(>, down to the recent case of O 'Learn v. Tin Of taira 
IChdric II. ('a., 12 O.W.R. 400. (appeal from which judgment 
was dismissed by an equal division in this Court) in a great 
variety of cases to have been held that it was for the jury to 
say whether or not, in a case where the defendant had appre
hended. or ought to have apprehended, danger of injury to 
another who had been negligent of his person or his property, 
he (the defendant) had exercised ordinary care to avert such 
inju y. Hence the law has hitherto been taken to be as laid 
down in the passage above quoted from Pollock.

The jury has said deceased was negligent but by answering 
another question. No. f>. seems clearly to intend that ultimately 
the icspondent had not taken proper care to avert the accident 
—in other words—had not used that ordinary care the law re
quired.

Question No. 7, though, 1 submit with great respect, un
happily framed, yet evoked a reply confirmatory of the same 
view and minimized the negligence of deceased as viewed by 
the jury. Such read in light of the charge seems clearly to 
be the result of these findings. And so read there can be no
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judgment dismissing tin* action uiiIvsn the <'ouit eomeH to the 
conclusion it Nhoulil never have been submitted to a jury but 
dismissed. 1 cannot think that a man who realized, as the 
motorolan professes, for such a length of time and space the 
danger he was in of injuring the deceased, whose movements 
and conduct he had kept steadily in his eye. was justified in 
running him down. However, that may lie 1 can still less think 
that there was no ease to submit to the jury.

I can conceive of men taking, as in fact the members of 
this very jury did, opposite views in such a ease. And it seems 
to me that the learned Chief Justice who tried the ease realized 
all the difficulties, used his long and wide experience of such 
eases, and ruled according to the law as it has been administered 
by him and others for a er of a century. The Court of 
Appeal has gone a long way in the direction of establishing 
(what railway companies have struggled so long to establish) 
the hard and fast rule of “stop, look and listen” as an im
passable barrier in the way of future recovery by any person, 
or their representatives, in cases where the so-called rule has 
not been observed.

It has never hitherto formed part of English or Canadian 
law. Each ease with its attendant circumstances has been dealt 
with independently of such rule, though elements in it may 
have formed part of the basis acted on in many eases. There 
may be in the motorman's story a good deal of fiction. He may 
not in fact have been so very apprehensive and realized so well 
the danger as he says. Indeed, it would seem charitable to 
doubt it in looking at the results. It does not. however, lie 
in the mouth of respondent to say we should do so.

Nor does his own intimation that he did not think the man 
would attempt to cross, conclude the matter, for the Judge and 
jury were entitled to consider his acts of throwing off the power 
and continually ringing his gong as conclusive evidence that he 
thought there was danger of his crossing and l>eing run down. 
And yet he failed to use that ordinary diligence motormen feel
ing such danger should have used. If he had continued at the 
high rate of speed he was going, before realizing the danger, 
he would have passed the man without hurting him. Appre-

2
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bending what his conduct says he did. ordinary common sense 
dictated his doing more than he did.

There is in the evidence another and entirely different 
story which if correct might have been well accepted by the 
jury to justify a verdict for the defendant. 1 am not con
cerned at all with that for it lay within the province of the 
jury to determine which story was right. J am only concerned 
with the law and for the maintenance of the law and long 
established means of applying it by leaving to the jury the facts 
unless so clear beyond pc rad venture that there is nothing to 
try.

It has been suggested this motorolan exercised his judgment. 
Again it was for the jury to say whether such judgment could 
be held to be in conformity with what men of common sense 
exact, under the name of ordinary care or diligence. The 
motorman’s amending version that the deceased travelled north
easterly in his crossing, is in conflict with the evidence and sur
rounding circumstances. But if correct, then the deceased was 
facing the light of the coming car and a greater object of the 
motorolan’s pitying care than if going obliquely to the north
west. Is a man seeing another in such state entitled to shout 
at him and knock him down if he won’t get out of the way?

1 think the appeal should be allowed with costs and the judg
ment of the learned trial .Judge restored.

1 wrote the foregoing opinion shortly after the first argu
ment herein a year ago. and though a longer line of authorities 
has been cited on the second argument than on the first. I have 
heard nothing to shew that there has been any change in the 
operation of the clear legal principles so long established which 
1 have referred to in the foregoing.

Duff, J. :—Broadly, the rule as regards the effect of a plain
tiff’s negligence is that his want of care, assuming it to be of 
such a character as to constitute what is understood in law to 
be negligence, is a complete answer to a claim founded on the 
defendant’s negligence, if it was in whole or in part the “proxi
mate” or “direct cause” of the plaintiff's misfortune. In 
Walton v. London, lirif/hton tV South Coast A*. Co., 1 II. & R. 
424. at 42!) and 430. Mr. .Justice Willes in the course of a discus-
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If there is no evidence of in-glig«*iu...... tin* part of tin* plaintiff, then
lln* only <pi<»*tioii in whether there Ini* Im*vii negligence on tIn- part of the 
defendant. Hut, in cane* where there has been negligence on the part of 
tin* plaint ill', the «pit-stion is whether that was the direct cause of the acei
dent or proximatcly contributed to it.

If there was evidence of negligence on the part of the plaint ill', t In- 
further «piestion arises whether that negligence was the proximate or 
direct cause of the accident .

In liis judgment in Tin licrniua, 1- IM >. 58. at (»1, Lord 
Esher states the rule iu these words :

(S) If. although lln- plaint ill has himself or by his servants been guilt \ 
of negligence, such negligence «lid not directly partly cause the accident.
as if. for example, lln- plaintiff or his servants having 1.... negligent, tin*
alleged wrongdoers might by reasonable care have avoided tin* accident, 
the plaint ill" can maintain an action against the «lefendant. id) if tin* 
plaint ill" has been personally guilty of negligence which Inis partly dir«*ctly 
canseil the accident. In- cannot maintain an action against any one.

And at pp. 88 and 8!) Lord Justice Lindlcy discusses the 
subject in the following passage :—

If the proximate cause of the injury is the negligence of the plain 
t ill" as well as t hat of the defendant the plaint ill" cannot recover anything. 
'1 In* reason for this is not easily discoverable. Hut 1 take it to be settle«l 
that an action at common law by A. against H. for injury directly caused 
to A. by the want of care id" A. and H. will not li«*. As INdlock, ( .It., 
pointed out in Urn iilaml \. V/mp/io. 5 Kx. 24.‘i. the jury cannot take the 
conseipiences and divide them in proportion according t > the negligence 
of the one or other party. Hut if tin* plaintiff can shew that although lie 
has himself be«*n negligent, the real and proximate cause of the injury 
sustained by him was the negligence of the defendant, the plaintiff can 
maintain an action, as is shewn not only by Tuff \. Wannan, 5 C.H.N.S. 
573, and Itailhii v. I.omlon ami Xarlli Winlmi Hail mi 11 Vo.. 1 App. ("as. 
751. but also by tlu* well-known case of lia ri ru v. Mann, lu M. & W. 54d. 
and other vases of that class. '1 lie cases which give ris«* to actions for neg
ligence are primarily reducible to three classes as follows:—

1. A. without fault of his own is in juml by the negligence of H.. then 
H. is liahh* to A. 2. A. by his own fault is injured by It. without fault 
on his part, then It. is not liable to A. 3. A. is injured by It. by the fault 
more or l«*ss of both combined, then the following further distinctions have 
to be made: ( o ) if. notwithstanding It.’s negligence, A. with reasonable care 
could have avoided the injury, be cannot sue It.: Itultrrfirhl v. h'orrentrr, 
11 Hast (JO; Hriihjr v. Urn ml Junction llail ira // Vo., ,‘t M. & W. 244 ;
1 hi mil v. Urnrral Sham Xarijialion Vo.. f> K. & H. 105; (/>) if. notwith
standing A.’s negligence. It. with reasonabb* care could have avoided in 
juring A.. A. can sue It. : Tuff v. Il" annan, 5 C.H.N.S. 573 : lia il In/ v. I.omlon
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part as <m It.** or. in other words, if l liv proximate va use of lln- injnrv is 
the want of reasonable eare on both sides. A. eannot sue It. In stieli a l.uxo
ease A. eannot with tint It say that lie lias been injured by I Vs negli- r.
genet1, be van only witli truth say that lie lias been injured by bis own Iokonto 
varelessiiess and IV* uegligvnee. and the two e unbilled give no cause of "
action at voinnmn law. Duff. J.

I think the jury was cut it Ini to find in thin case tin* follow
ing fiicts: That the motornian hveiunv aware some time before 
the eollision that if the deceased. Frank Long, continued in the 
direction in which lie was going there was risk of collision be
tween him and the car. lie also became aware that the deceased 
was absorbed and quite inattentive to his surroundings. They 
were further entitled to take the view that if the motorman 
was a person competent to take charge of an electric car run
ning on such a thoroughfare as Queen street, lie ought to have 
realized (early enough to have enabled him to stop his car or 
to bring it under such control as would enable him to stop it 
without risk of injury to the pedestrian) that in the circum
stances it was his duty not to assume the risk of proceeding 
without taking such measures. They were also entitled to find 
that Long in fact did not become aware of the proximity of the 
car until the moment lie was struck or immediately before. As 
to the question, these facts being established, as between Long’s 
heedlessness and tIn* motorman's failure to do his duty in the 
circumstances. Long’s heedlessness was a direct or proximate 
cause of the accident, the broad common sense of the matter 
seems to dictate the answer that the negligence of the motorman 
(who saw Long’s failure to realize the peril of pursuing his 
course and his state of abstraction, and who ought himself to 
have realized the peril) was. to use the language of Lord dust ice 
Lindley. quoted above, “the real and proximate cause of the 
accident.”

On the law the respondent’s contention is that, assuming 
the facts to he as just stated, the case is within the specific 
rule (a) enunciated in the passage quoted above from Lord 
dust ice Lindley \s judgment as applicable to the third class of 
cases mentioned by him, viz... where A. is injured by B. through 
the fault more or less of both combined, then if not withstand-
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enunciated by the Lord Justice as Rule (/>). It cannot be 
r. doubted that if we take the moment when Long stepped across 

the south rail, or the latest moment, whenever it was, at which 
by hurrying across the track he could have escaped the car, as 
being the crucial moment, and confine our attention to the 
physical possibilities of the situation at the moment so taken, 
the case appears to be literally within the language of the rule
(a) . Considered with reference exclusively to an external 
standard. Long's conduct at either of these moments unmistak
ably exhibits a want of ordinary care, and at either of these 
moments by the observance of such ordinary care the avoidance 
of the accident would have been physically possible. 1 should 
mention in passing that I am excluding the hypothesis of drunk
enness. I think that after what occurred at the trial and before 
this Court on the first argument the appellant's right to 
recover cannot properly be rested upon any such hv ' sis.

Furthermore, treating Long's failure to observe ordinary 
precautions at these critical moments as negligence, within the 
meaning of rule (/>). it seems to be literally true that from the 
first of those moments on, the motorman did everything that 
could be done to u\ and that at that stage of the
business he must be acquitted of negligence.

But 1 think the fallacy in this line of lies in the
tacit assumption that the rules referred to as rules («), and
(b) , constitute an exhaustive code of rules applicable to the
third class of cases mentioned by the Lord Justice. It will be, 
observed that Lord Justice Lindley is careful, as are Mr. Jus
tice Willcs and Lord Esher in the passages I have quoted from 
them respectively, to insist upon the broad general principle 
that the victim’s negligence to be an answer must be a direct 
or proximate cause of the accident. Rules (a) and (/>) are 
particular examples of the ion of the general principle ;
rule (c) is in effect a restatement of the general principle. But 
—assuming that rule (b) is not applicable to the circumstances 
of this case, there arc elements present here, the motorman’s 
knowledge of facts from which he ought to have foreseen the
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peril in time to have avoided the injury, the victim s ignoraiiee 
of the peril and the motorman's knowledge of that ignorance, 
which cannot. I think, lie left out of account in determining 
whose conduct was the proximate cause for the purpose of 
assigning responsibility which are not to be found in the cases 
in which the specific rule (a) has heretofore been enunciated 
and applied. I do not think there is any decision requiring 
one to hold that in a case in which such elements are present 
these specific rules (a) and (b) literally interpreted must 
be regarded as furnishing an exhaustive or exclusive interpre
tation of the general principle; on the other hand, there are 
decisions of this Court, Calyary v. Ilarnocis, 15 D.L.R. 411. 48 
Can. S.C.R. 494. and Canadian Pacific H. Cu. v. IIinrich, 15 
D.L.R. 472. 48 Can. S.C.R. 557, supporting the view that in such 
cases such elements of knowledge and ignorance must be taken 
into account and that the victim’s conduct must be viewed in 
its relation to the conduct of the defendant in determining 
whether it was a causa proximo. That view is supported by the 
decision of Municipal Tramways Trust v. liuchh y, 14 Aust. 
C.L.R. 731, in the High Court of Australia. It receives some 
support also from the case of Sprinyett v. Hall, 4 F. & F. 472, 
and in Mitchell v. Caledonia H. Co., 46* Scot. L.R. 517, at 519, 
Lord Dunedin and Lord Kinncar seem to give the weight of 
their authority in favour of this way of looking at such cases. 
Perhaps the same may also be said of the judgments of Lord 
Cairns and Lord Penzance in Dublin, Wicklow and Wexford 
H. Co. v. Slattery, 3 App. Cas. 1155, at 11 GO, 11(17, and 1174. 
The subject has also been fully discussed in Ontario in Sim v. 
City of Port Arthur, 2 O.W.N. 8G4; Pice v. Toronto Hailway 
Co., 22 O.L.R. 44(i. and Herron v. Toronto Hailway Co., G D.L.R. 
21.». 11 D.L.R. G97. 28 O.L.R. 59. 1 ought also, I suppose, to 
refer to my own judgment in the case of Brenner x. Toronto 
Hail way Co., 40 Can. S.C.R. 540, upon which Mr. Dewart 
strongly relied. I was there, of course, dealing only with the 
phase of the law of negligence which came into play in that case. 
Having re-examined the whole matter for the purposes of this 
appeal. I do not think I can honestly charge myself with in
accuracy. but it should be observed that the point of the observa-
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tion quoted by Mr. Dewart (in its application to the present 
ease) is that negligence of the victim, in order to be an answer, 
must be a “direct and effective contributing cause.” In that 
ease. I had no manner of doubt that the negligence of the un-, 
fortunate victim, who attempted to pass across the track in front 
of a car which she knew to be approaching, without looking at 
the last moment to see whether she could do so in safety and 
without giving any sign of intention to cross until it was too 
late for the motorman to stop his car. was a direct contributing 
cause. In this caw, considering the conduct of the victim, in 
relation to the conduct of the motorman, and the elements of 
knowledge on the one hand, and ignorance on the other, above- 
mentioned. 1 think the proper view is that the causa proximo or 
direct cause, or if you like, the cause, in the legal sense, was the 
failure of duty on the part of the motorman, and that Long's 
want of care ought rather to be considered one of the condit ions 
or circumstances on which the motorman*s failure of duty took 
effect.

As to the facts: with great respect, I am unable to agree 
with the view of the facts taken by the Court of Appeal. 1 have 
read the evidence more than once with care and I will only 
say that I think the evidence of the motorman and of the super
intendent support the verdict. One consideration appears to 
me to have been overlooked. There is no doubt that the motor- 
man was placed in a difficult situation, and full allowance 
should be made for that. It is very important also in such 
eases to avoid confusing excusable error of judgment, the error 
being proved by the event, with want of competence or dili
gence ; but on the other hand, a reasonable measure of compet
ent judgment may be required from the respondent's em
ployees in such emergencies. This is sufficient to dispose of the 
contentions advanced oil behalf of the appellant. As to the 
matter of a new trial. I have only to say, that, agreeing as 1 do 
with the opinion of the learned Chief Justice who tried the case 
as to the law applicable, I think the charge was admirably calcu
lated to instruct the jury fully and effectively as to their duties. 
No doubt the 7th question on its face is open to criticism. Dut I 
do not think the explanation given by the learned Chief Justice
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of the point he desired them to consider under that head could 
have been misapprehended. Even if I had felt some difficulty 
as to the construction of the answers—which 1 do not I should 
have hesitated long about directing another trial of the action 
in view of the attitude of the very able counsel who appeared 
for the respondent who at no stage1 of the proceedings has sug
gested the propriety of a new trial, or taken any exception to 
the charge of the learned trial Judge except to impugn the 
principles of law upon which he proceeded, an exception which 
if successful must have led to the dismissal of the action.
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Anglin, J.. dissented.
Ap/xal al I mnd il'Hh costs.

Solicitors for the appellant: Mills, Haney, Lucas cl- llahs. 
Solicitors for the respondents: McCarthy, Osier, Iloskin (C- 

Harcourt.
[Leave to ap|>«>aI to the Privy Council was refused, August 4. 1014.)

HUNT v. EMERSON. ONT.
(Inlurio Supreme Court, Appellate Division, Meredith, C../.0.. Maria re n, ~ ~

Matiee uml II oil pi iim, JJ.A. Dree in her ‘21, lit 14. '*'• ^ •
I. Brokers (#11 It—12)—Real estate iiuokern—Ni kuciexcy ok hhokkr'h

SERVICES—PkocCKI \"(| CAUSE—COMPENSATION.

When n proprietor with the view of selling his estate goes to an 
agent and requests him to find a purchaser, naming at the same time 
the sum which he is willing to accept, that will constitute a general
employment: and should the estate i..... ventilaily sold to a purchaser
introduced by the agent, the latter will lie entitled to his commission, 
although the price paid should he less than the sum named at the time 
the employment was given.

| Tout mi n v. Millar. f>8 L.T.R. 1MI; liureliell v. I loir rie. | |!l|(l| A.C. 
til4: Stratton v. I aehon. 44 Can. K.C.R. 305: Uiltrapne v. Imperial.
13 R.L.R. 44H ; Steirart v. Henderson, It! D.L.H. 3H7. applied. |

Appkai, from the judgment of Kau-omikihoi:, dis- Kll,„t
missing all action for damages.

il. Lfimh-StauHion, K.lfor the appellant.
Sir George Gibbons, K.C., and G. S. Gibbons, for the defend

ant. the rcapondeiit.

December 21. Hodoins, J.A.:—The written agreement be- h™*™,,!, a. 
tween the partie» in thin cane, eouplcd with the admitted verbal 
arrangement to pay commission, resembles that considered in

2(1—20 ii.i .R.
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Killu v. Kndtrton, 9 D.L.R. 472. The Privy Council found 
that such a contract amounted to this: an option to buy, coupled 
with an agreement to allow a commission for finding a purchaser 
who was able to pay the price, whether the person acquiring 
the option became the purchaser or gave tie* benefit of the option 
to another.

If the option in this case were the only agreement between 
the parties, 1 should be inclined to think that the appellant 
could not claim an agency to sell except upon the terms men
tioned in the option. But both parties admit that there was men
tion of some variation in price, and it must be determined whe
ther or not that mention, and the actions of the parties through
out, introduced into the bargain a more general agency.

The arrangement effected with the Bank of Hamilton by the 
respondent was within the time limited in the option, and of 
course rendered it impossible for the appellant to negotiate 
further with the bank, which was known to both parties as 
the appellant's prospective purchaser. The reservation in the 
option of the 12th September, 1913, given to the bank’s agent, 
is of course of no consequence in this connection.

It may be taken that the respondent was anxious to sell his 
property. The option was prepared by him, and in his evidence 
he states that he did not assume that the appellant was going to 
buy the property. The evidence as to the price and time is as 
follows :—

The appellant alleges that, after he got exhibit 1, he told the 
defendant that “it was going to be a long deal. Q. You told 
him that? A. And thirty days was not long enough, probably 
not long enough, and he said, ‘Hunt, if you get a real deal on, I 
will give you all the time necessary to wind it up.’ ” The appel
lant then perused the document—“and I told Mr. Emerson, I 
said, ‘Those odd figures will never stick in this deal,’ and Mr. 
Emerson said, ‘Do the best you can, I am no cinchcr.’ ”

In cross-examination he says that the respondent gave him to 
understand that he would take less than $107,350, and told him 
distinctly to do tin* best, to see what he could do, and that if he 
got the right deal he would extend it; he said he would take 
care of him, and that that meant he would take less than $107. 
350. These further questions were put:—
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“Q. You had no authority to sell without his consent for less 
than $107,350? A. lie was the seller.

“Q. You had no authority to sell for less than $107,350? A. 
No; I could not sell it unless he accepted it.”

The respondent says that, after negotiations were opened 
with the Bank of Hamilton, the appellant said: “Is this your 
rock-bottom price? 1 said, ‘That option is approximately $107. 
000, roughly 5 per cent, commission, that would leave something 
over $101,000.’ 1 said. ‘1 might take a little less rather than 
lose the sale of the property,’ but 1 said, ‘1 won’t consent to it 
now.’ ”

On cross-examination he says: “Q. Did you not tell him you 
would take a little less if that would cause a sale? A. 1 said 1 
might. Q. If that is going to put the sale through 1 (you) might 
be inclined to take a little less? A. Yes. . . . Q. So therefore 
you had not made up your mind, so far as you expressed it, 
what your price was? A. No.”

The fair result of this, I think, is that, while the option 
named a price and time for sale, it was understood that, if the 
appellant could effect a sale at a less price, the respondent might 
accept it, and if more time were needed he would give it.

In Toulmin v. Millar, 58 L.T.R. !)(i, Lord Watson, in dis
cussing the effect on general authority to sell, of the fixing of a 
price, thus states the results: “When a proprietor, with the 
view of selling his estate, goes to an agent and requests him to 
find a purchaser, naming at the same time the sum which he is 
willing to accept, that will constitute a general employment; 
and should the estate be eventually sold to a purchaser intro
duced by the agent, the latter will be entitled to his commission, 
although the price paid should be less than the sum named at 
the time the employment was given. The mention of a specific 
sum prevents the agent from selling for a lower price without 
the consent of his employer; but it is given merely as the basis 
of future negotiations, leaving the actual price to be settled in 
the course of these negotiations. On the other hand, suppose a 
proprietor goes to an agent for the purpose of letting and in
structs him to let. The agent then says, ‘I think I can find you a 
purchaser; will you not sell?’ To which he replies, ‘I will sell
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for £10,000, not a sixpence lean; if you can get that sum, Nell; if 
not, let the property.’ I am not prepared to hold that an arrange
ment expressed in these or in equivalent terms would confer a 
general employment to sell upon the agent. In my opinion it 
would merely give him a limited mandate to sell for the price 
specified, instead of letting; and his agency would come to an 
end when he failed to obtain that price, and carried out the alter
native scheme of letting the estate to a tenant.”

It seems to me that the appellant’s position is more properly 
described by the first part of what I have quoted, and that he 
hud a general authority. Does what happened during the nego
tiations affect the right of the appellant to get a commission on 
the sale afterwards made?

The facts in relation thereto are very simple. The option as 
drawn was given to the agent of the bank, and by him trans
mitted to the head office. The appellant visited Hamilton and 
discussed the matter, and the following telegrams passed :—

“Sept. 8th, 1913.
“To J. T. Emersion, Port Arthur, Ont.

“Board met to-day and will send man Port Arthur immedi
ately provided price made one hundred thousand flat. Say will 
not pay another dollar. Answer quick.

“E. 8. Hunt.”

“Port Arthur, Ont., Sept. 8th, 1913, 5.53 p.m. 
“E. T. Ilun (.sic) 11am.

“Your message received. Will not take less than one hun
dred thousand net to me. If you do not make deal will you 
release option. Have another customer.

“J. T. Emerson.”
This telegram is explained by the respondent to refer to a 

possible customer mentioned by Rankin before the appellant’s 
option was given, whom he had never seen, and with whom there 
were no negotiations after the appellant went to Hamilton.

“Sept. 9th, 1913.
“To J. T. Emerson, Port Arthur, Ont.

“What commission will you pay on one hundred thousand 
basis? Board refuse commission. Think you should stretch 
point. Waiting answer. “E. S. Hunt.”
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It was urged in argument that this telegram must be taken 
as an acknowledgment that the appellant knew that he had no 
right to a commission, and as a request for a new arrangement. 
1 do not so read it. If the respondent had intimated that he 
might take less than $107,350, then it was reasonable that the 
appellant, who was to be paid either $5,000 flat or 5 per cent, 
on a sale at the stated figure, should express a willingness to 
negotiate regarding the commission which the respondent would 
pay under the changed conditions. “Net to me” meant, of 
course, clear of any commission, and a business man desiring to 
put the deal through would naturally inquire if the respondent 
would modify his stand to enable the sale to be closed. It might 
have been better expressed; and, indeed, the reference to the re
fusal of the bank to pay commission was not strictly justified, 
as they had not been asked, and therefore had not refused. But 
it indicated their attitude so far as it affected the appellant and 
respondent, and the telegram is just what would be expected if 
the evidence of the respondent is borne in mind, that lie might 
take a little less if that would cause a sale.

This telegram indicated that the sale to the bank would not 
go through if the respondent insisted on refusing any commis
sion. or if he did not stretch a point sufficiently to induce the 
appellant to meet him. Neither party receded, and the appel
lant wrote to the respondent reproaching him. That letter is 
lost, but it is set forth on pp. 12, 48, and 65 of the notes of evid
ence. As detailed by the various parties, it does not, to my mind, 
indicate the throwing up of the agency, but is confined to a re
cognition of the fact that the immediate deal with the bank had 
fallen through, owing to thé refusal of any commission.

The view was urged that the telegram of the 9th October, 
even if not conclusive in itself, throws light on the original 
agreement, indicating that the appellant realised that a new ar
rangement was necessary to entitle him to a commission on a 
less sum than $107.350. But this leaves out of sight the signifi
cance of the evidence I have quoted, which treats the stated 
price as not being the final basis. Besides this, the respondent’s 
previous telegram shews that he then regarded the appellant as 
master of the situation till the expiry of the option, and it does
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In the ease of Xiejhtingale v. Parsons, [1914] 2 K.B. 621, the 

eonelusion of Lord Watson in his second proposition in Toulmin
Hodfina. J.A. v. Millar (ante) is in fact adopted in dealing with a ease in 

which the alternative of letting had been actually taken. But 
in that case, the test applied by Collins, M.R., in Millar v. Uad- 
ford (1903), 19 Times L.R. 575, was approved, i.e., “whether 
the introduction was an efficient cause in bringing about the 
letting or sale.”

The respondent made the sale himself to the Bank of Hamil
ton for $100,000 on the 12th September, 1913. This was to the 
purchaser introduced by the appellant ; and, applying the eases 
of Burchcll v. Cowrie and Blockhouse Collieries Limited, [1910] 
A.C. 614, Stratton v. Vachon (1911) 44 S.C.R. 395, McBrayne 
v. Imperial Loan Co., 13 D.L.R. 448. and Stewart v. Henderson 
( 1914). 19 D.L.R. 387. 1 think the appeal should succeed.

In the Burchcll ease it was held that, as the agent had 
brought the vendors into relation with the actual purchaser, he 
was entitled to recover, although the vendors had sold behind 
his back, on terms which he had advised them not to accept.

The evidence as to the amount of the commission was, that 
it was originally arranged to be 5 per cent., but that the re
spondent got the appellant to agree to $5,000. In this case it 
makes little difference which basis is taken, for 5 per cent, on 
$100.000 comes to $5,000. It seems to follow that, if the original 
bargain included a general employment, the agent would be en
titled either to the agreed commission or to damages, the meas
ure of which might well be the stated percentage to the
reduced amount : Burchcll v. (iowric and Blockhouse Collieries 
Limited, |1910] A.C. at p. 626. The sum of $5,000 was fixed 
with regard to the contemplated price of $107,350, according to 
the evidence I have quoted; and, as it was not obtained, the ap
pellant is justified in claiming, on the price actually got, com
mission at the rate of 5 per cent.

Counsel for the respondent contended that, even if the appel
lant were otherwise entitled to a commission, he had forfeited his

D1C
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right to it by his arrangement to divide his commission with the 
local agent of the bank. He urged that, if a sale had been made, 
the bank, on discovering this fact, could repudiate tht* transac
tion ; and that an agent who so acted as to produce a contract 
which might, at the option of the purchaser, be voided, could 
not recover commission. In this contention I would be disposed 
to agree if the sale had been actually made as a result of the 
agent's negotiation, of which that arrangement was a part. Bu* 
recovery here depends on a different cause, i.e.. the introduc
tion, brought about by the agent, before any other act had been 
done, of the purchaser with whom the principal, disregarding 
the agent and intervening himself, made the contract.

It is true that Lord Alvcrstonc in Andrews v. Hamsun, | 1903] 
2 K.B. 035, uses the expression: A principal is entitled to have 
an honest agent, and it is only an honest agent who is entitled 
to any commission but 1 think that decision is correctly in
terpreted in llippisley v. Knee Brothers, [1905] 1 K.B. I. and 
in Xitcdals Taendstikfahrik v. Brustcr, | 1900] 2 Ch. 071. In the 
first case the agent received a secret profit from the purchaser, 
and the Court held, that his interest was therefore adverse *o 
that of his principal, and that in such a case he could not say 
that he had faithfully performed his duty. It was pointed out 
that, even if the agent had been impartial, that was not what 
the principal was entitled to, and that it was impossible to say 
what might have been the result if the agent had acted honestly. 
In the Nitesdals case there were transactions which were con
ducted honourably, and some that were not; and Neville, J., 
decided that these were separable. In the llippisley case the 
same principle was applied, though under different circum
stances. This case is, of course, not one exactly of the kind 
there dealt with, for the right to commission, so far as the appel
lant is concerned, depends upon his introduction of the pur
chaser to whom the property was afterwards sold. But 1 think 
the distinction may reasonably be made that the intervention of 
the respondent eliminated from the transaction the negotiation 
in which the impropriety occurred, and that it is separable from 
and does not interfere with the right of the appellant depending 
only upon the inti " tion prior to the bargain with the agent.
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sists that his sale had no connection with the appellant. It would 
he a misapplication of the principle to hold that an act, evid
ence of which is in no way essentially connected with nor part

Hodgins, J.A. of the proof upon which his success depends, should disentitle 
an agent to receive his commission.

Having regard to the reason of the rule which prevents an 
agent from succeeding unless his action is free from the taint 
of dishonesty—which reason 1 take to be that he cannot give 
triic service unless he is free from an actual or possible con
trary interest—1 think the appellant is, under the circumstances 
in evidence here, entitled to be paid.

The appeal should be allowed, and judgment entered for the 
appellant, with costs throughout, for the sum of $5,000.

Maclarkn and Magee, JJ.A., concurred.

Meredith.C.J.O. MkREIUTH, C.J.O.. dissented.

Appeal allowed; Meredith, C.J.O., dissenting.

QUE. LEGAULT v. MONTREAL TERRA COTTA CO.

(*. It.
<Jih hcr ('nurt of Iterinr. .1 rrliihnhl. Nuiiit-I'icrrr awl (Ircnuhiclilh. ,/•/.

May ». lU 14.
1. l)xx!A(iis i g V—371 )—Joint tortfeasors—Division of damaoks —

Tlie obligation of tort-feasor* in respect of negligence is joint ami 
several a~ between them ami the person injured but as between them 
selves Ihe damage is apportionable under Quebec law so where three 
parties were equally in fault but only one is sued by the injured person 
that one on bringing in the others to answer as defendants in 
warranty is entitled to indemnity for two-thirds of the amount, one 
third against each of the other tort-feasors.

2. Railways t| II C—25i—Fences — Railway Act — Two contiui
<u s caram el lines — Private lands — Responsibility — 
Apportionment of — Joint tort-feasors.

The provisions of sec. 254 of the Railway Act. Can., as to fencing 
the right iif-way apply so as to require a fence between two contiguous 
parallel lines of different railway companies, and default in maintain 
ing same may involve both in responsibility for the killing of cattle 
straying upon the track liecause of a defect in the railway fencing 
adjacent to private lands.

Statement Judgment inscribed for review, which is modified as to the 
condemnation in warranty, reported in 43 Que. 8.0. 15. 

Judgment below varied.
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Emard tl' Emard, for the plaintiff.
La ramée <V Desjardins, for the defendant ami plaintiff in 

warranty.
A. E. Beckett, K.C.. for the (iraml Trunk Kv. Co.
Meredith, Macpherson, I fin/lie <( llohh n, for the C.P. Kv. Co.

Grkenhhikldk, ,1.. dissented.

Archibald, J. :—This ease comes in review of a judgment 
maintaining the plaintiff’s action against the principal defen
dant. for the sum of $225, and maintaining the action in war
ranty of the plaintiff in warranty (principal defendant), 
against the two railway companies, defendants in warranty.

The ground of action was the killing of three cows which he 
longed to the plaintiff and had got upon the railway line and 
were killed on the line of the G.T.K.—The action was brought 
against the principal defendant because the plaintiff had his 
pasture adjoining the land of the Montreal Terra Cotta Co., and 
the latter was obliged to maintain in good order a portion of the 
fence between the plaintiff’s land and its land, and the plaintiff 
alleges that that portion of the fence which belonged to the de
fendant had been, for a considerable period, in bad repair and 
the plaintiff had protested to the defendant upon the subject, but 
the defendant had done nothing; that, in September. 1Ü11, on a 
Sunday morning, three of plaintiff’s cows got through the fence 
of the Montreal Terra Cotta Co., where it was in bad repair, and 
then escaped on to the right of way of the C.P.K. and. crossing 
that, on the right of way of the G.T.K. where they were killed. 
The plaintiff’s farm is situated at Pointe Claire and is to the 
north side of the C.P.Ry. as also is the land of the Montreal 
Terra Cotta Co., so that the plaintiff's cows getting first upon 
the land of the Montreal Terra Cotta Co. and. from there, on to 
the railway lines, were obliged to go first upon the right of way 
of the C.P.K., before they reached that of the G.T.K. The de
fendant being sued, called in the two railway companies, alleg
ing that the C.P.K. was in fault, in not keeping a fence between 
the land of the Montreal Terra Cotta Co. and its land, whereby 
the cows obtained an entrance upon the right of way of the rail
ways. The railway companies pleaded against the action in war
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runty that there is no litn dr droit between them and the plain
tiff in warranty and ask for the dismissal of the action.

The judgment has maintained the position of the plaintiff 
in warranty and while condemning him as principal defendant, 
to pay the plaintiff the amount of $225, for the value of his 
cows killed by the railway, in consequence of the principal de
fendant's fault in not having his fences in good condition, it 
nevertheless condemned the railway company to indemnify the 
plaintiff in warranty against the judgment pronounced against 
it. The defendants appeal from this judgment and claim that 
there was no lien d< droit between them and the plaintiff in 
warranty, and that the action in warranty ought to have been 
dismissed.

I think the Judge appears to have based himself upon see. 
294 of the Railway Act of Canada (eh. 47). Sub-sec. 4 of this 
is as follows :

When any homes, sheep, swine or other vaille at large, whether upon 
the high way or not, get upon the property of the company and are killed 
or injured, the owner of any such animals so killed or injured shall, except 
ill the eases otherwise provided for hy the next following section, lie en
titled to recover the amount of such loss or injury against the company, 
in any Court of competent jurisdiction, unless the company establish that 
such animals got at large through the negligence or wilful act or omission 
of the owner or his agent, or of the custodian of such animals or his agent.

Sub-sec. 5:
The fact that any such animal was not in charge of some competent 

person or persons shall not, if the animal was killed or injured upon the 
property of the company and not at the point, of intersection with a high 
way deprive the owner of his right to recover.

Then, see. 295 provides exceptions to the rule that the com
pilin' is responsible by the mere fact of the animals having been 
killed on its track, all of which refer to eases where the propri
etor of the animals has been in fault in not taking care of them, 
or in not keeping the gates of farm-crossings properly closed or 
at fault himself, in taking down or interfering with the railway 
fences, lint sub-sec. 4 of see. 294 provides that if animals arc 
at large upon any highway without being in charge of any per
son, at the point of intersection of a highway, and, in conse
quence of that fact, they get upon the track of the railway and 
are killed, no action exists against the company. It is seen that 
this section provides a rule contrary to the common law rule
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that responsibility results always from fault, and that fault 
must neeessarily he proved before any judgment in damages 
ran be given. The section throws upon the railway company 
the obligation of proving that the other party was in fault. In 
eases of this kind, the rules of interpretation are strict, ami 
where an obligation is imposed in excess of that existing at com
mon law, the ease must be brought within the four corners of 
the exception to the common law rub*.

In this case, it is said that where animals are killed on the 
railway track, the owner shall la- entitled to recover the amount 
of the loss or injury and that without proving any fault on the 
part of the railway company. Here, the owner does not direct 
his action against the railway company at all ; hi- directs his 
action against his neighbor that was in fault and that has been 
determined by the judgment to have been in fault, and has boon 
condemned to pay in consequence of its fault, and this latter 
now directs its action against the railway companies to indemni
fy it from the effect of the judgment pronounced. The action 
of the plaintiff in warranty does not come within the scope of 
sub-sec. 4 of sec. 294 of the Railway Act, and it was necessary 
for the plaintiff in warranty to found itself upon the common 
law rule that fault is an essential of responsibility for damages 
caused by any act. The defendant, in my judgment, was not 
precluded from founding his action upon fault, although the 
action of the owner might have been taken against the railway 
company without any allegation of fault. In this instance, it 
appears that the Canadian Pacific Ity. Co. was constructing a 
siding on the property of the Terra Cotta Co. for the mutual 
convenience of the railway company and the Terra Cotta Co.; 
that, for the purpose of constructing this siding, tin* fence had 
been removed, or a portion of it removed, and that although the 
siding was completed, the fence, or at any rate the gate had not 
been replaced. The accident happened on a Sunday morning 
when there were no persons present, and, the animals, getting 
through defendant’s fence, had nothing to prevent them from 
guing upon the railway tracks.

That was, of course, sufficient to establish fault on the part 
of the Canadian Pacific Ry. Co. As I said, both railway corn-
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panics run parallel to each other, at this point, and their proper
ties were contiguous to each other. There was no fence between 
the two railway companies, so that when the animals got upon 
the Canadian Pacific Railway, there was nothing to prevent 
them crossing over on to the line of the Grand Trunk. There 
never has been any fence between the two railways, yet there is 
nothing in the Railway Act which applies any special rule re
garding fencing to the case where two railways are parallel to 
each other, without any land belonging to private individuals 
between them. Sec. 254 provides:

The company hIiuII erect ami maintain, upon the railway: («) fences 
of a minimum height of 4 ft. I» in. on each side of the railway.

As I said, there is nothing in the Railway Act which limits 
the operation of that provision.

In the fact urns and arguments of the defendants in warranty 
before the Court, they seem to consider their cause common. 
There is no effort on the part of the G.T.R. to cast any special 
blame on the C.P.R., or to avoid liability, because the fence, 
which did not exist, was a fence which was under the control and 
on the property of the C.P.R. It may be assumed, 1 think, as it 
was practically admitted at the argument, that the railway com
panies are under contract with each other, with regard to this 
matter of fencing, by which the C.P.R. makes the fence to the 
north of its track, and the G.T.R. makes the fence to the south 
of its track. But in the absence of any provision of that kind, 
sanctioned by the Board of Railway commissioners, there would 
remain upon the G.T.R. the obligation of having a fence on both 
sides of its track, as provided by the section above cited ; so that 
I come to the conclusion that the G.T.R. is in the same position 
as the C.P.R., because, if there existed any contract between the 
two railways by which the fence dividing their two properties 
is dispensed with, then the two companies would be mutual 
agents of each other for the construction of the fence on one side 
of the track of each, because the fence on the of the
G.T.R., would operate in place of the fence on the south side of 
the C.P.R.. and vice versa, so that, in any case, both railways are 
responsible for one. As 1 have before said, there was manifest 
fault on the part of the C.P.R. in leaving their right of way un-

3063
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fenced, and this accident happened in consequence of that fact. 
It is true that it also happened in consequence of the* escape of 
the cows from the plaintiff’s property by the fault of the plain
tiff in warranty. It is true that the obligation of tort-feasors is 
joint and several, as between them and the person injured;— 
but it is not so between the tort-feasors themselves. Each is 
responsible for a portion of the damage.

We are of opinion, therefore, that in this instance, the fault 
of each party was practically equal; it consisted in the same sort 
of an act, the leaving of the fence in a condition insufficient to 
prevent the passage of animals;—and. that, therefore, the judg
ment of the Court, instead of maintaining the plaintiff's action 
in warranty, should have maintained it only for one-third of the 
damage, should have condemned tin- defendants in warranty to 
indemnify the plaintiff in warranty to tin* extent of one-third 
against each of the defendants in warranty.

We will, therefore, modify the judgment and condemn the 
defendants in warranty to pay to the plaintiff in warranty, one- 
third of the condemnation against the plaintiff in warranty in 
the principal action, including principal, interest and costs, with 
also the costs of the action in warranty upon an action for that 
amount.

DUHAIME V. CORPORATION OF YAMASKA.
Quebrc Court of /frririr, Tel tier, Ihl.oriinicr nml (ircnuthirhhi, ././.

. January .'to, I ill 4.
1. INTOXICATIN') I.IQIOKK <#!( —34)— LoC.XI. OPTION IIY LAW—COMING

INTO FORCE OK—( OXTEMMIKAXMil's RKSOI.1 TION—Sl RI’I.l NAOK— 
Cnki.khs.

A local option by-law passed in December under a statute which 
provide* that, as regards tin- prohibition to sell liquors it shall come 
into force on the following May 1st. when existing licenses would 
expire, is not invalidated by a contemporaneous resolution that the 
by-law should come into force fifteen days after public notice thereof; 
the resolution was mere surplusage ami was useless.

2. INTOXICATIN') LIQVORH ( # I C—33) — LOCAL OPTION BY-LAW—ELECTION—
Comim i.s'iry—Demand for—Thirty electors — Each mi nici- 
PALITY—R.S.Q. 1909, SEC. 1319.

A local option by-law passed by a county council may la» com
pulsorily submitted to public vote on demand of thirty or more electors 
in each municipality in the county under sec. 1319 R.S.y. 1909; it 
is not enough that the number lacking to such petition in one muni 
cipality is exceeded by the signers in another municipality.

Appeal from the judgment of the Superior Court, Bruncau, J. 
Appeal dismissed.

393

QUE

<’. R.

Montreal 

Cotta Co.

Archibald, J.

QUE.

V. It.

Statement



394 Dominion Law Reports. 120 D.L.R.

QUE.

V. R.

Dun AI MK 

Corporation 

Yamaska.

Ommslile-lds, .1.

Cardin tV Allard, for the plaintiffs.
J. li. Brouseau, K.( for the defendants.
Greknsiiikldk, J. :—The plaintiffs, at the time of the insti

tution of the present action, were licensed hotelkeepers, carry
ing on their business as such within the territorial limits of 
the county of Yamaska, in the province of Quebec. The defend
ant is the corporation of the county of Yamaska. The mis-en- 
caus( are Pierre Tel lier, notary, and Joseph I. Pontbriand, M.D.. 
in their quality of joint collectors of provincial revenue for 
the district of Richelieu ; and the other mis-en-causc are eighteen 
in number, being the local municipalities forming the county of 
Yamaska. By their action, the plaintiffs pray, that by the 
judgment to be rendered, a certain by-law passed on December 
11, 1912, prohibiting, within the limits of the county of 
Yamaska, the sale of intoxicating liquors and the issuing of 
licenses to that effect, should be annulled and declared irregu
lar, illegal and ultra vires, and that the mis-en-causc should be 
summoned to hear the said by-law declared illegal, irregular, 
and null, and that the said mis-cn-cause, Pierre Tellier and Dr. 
Joseph I. Pontbriand, in their quality of joint collectors of the 
provincial revenue for the district of Richelieu, and the other 
mis-en-causc, as well as the defendant, be ordered to suspend 
all action relating to the by-law, the whole with costs against 
the corporation defendant in any event, and against the mis-en- 
causc in case they contest. The plaintiffs set forth in their 
declaration a large number of grounds for attacking the by
law in question ; but the ease, as adjudged by the learned trial 
Judge, and as submitted for the consideration of this Court, 
involves the decision, apart from the question of costs of two 
questions only : (1) Does the by-law in question contain a 
clause contrary to law, therefore rendering it null and void 
and illegal, because after its adoption, it was declared by reso
lution of the council that the by-law should come into force 
fifteen days after public notice thereof had been given by the 
secretary-treasurer of the corporation defendant ? (2) Did the 
corporation defendant exceed its powers in adopting the by
law without having previously submitted the same for the ap-
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probation of the municipal electors of the county of Yamaska. 
seeing the request made to that effect by 84 electors, by a peti
tion lodged with the secretary-treasurer of the county. The 
plaintiffs insist that both these grounds involve the nullity of 
the by-law. The plaintiff’s obtained an order for an interlocu
tory injunction, restraining the corporation defendant, from 
proceeding with the enforcement of the by-law.

Subsequently, on April 27. Joseph Elie, a municipal 
elector and ratepayer of the county of Yamaska. made a petition 
for leave to contest the plaintiff's action. This petition in in
tervention was received and filed, and. in general terms, de
fended the legality of the by-law and all proceedings had 
therein. The plaintiffs inscribed in law against the interven
tion alleging that tin* facts disclosed and alleged by the inter
venant do not justify the conclusions thereof, and contested 
the intervention, in effect, denying the material allegations 
thereof and alleging the illegality of the by-law.

By judgment rendered on May 13. 1913, the inscription in 
law was maintained and the intervention was dismissed. There
upon, on May 23, 1913, the mix-en-causc, the corporation of tlm 
village of St. Michel, filed a plea to the plaintiff's action, deny
ing the essential allegations of the declaration, and affirming 
the legality of the by-law.

The inis-cn-causc, the corporation of St. Michel alone con
tested ; the defendant, the corporation of the county of Yamaska, 
submitted to justice, and the issue as submitted to the Court 
of the first instance was between the plaintiff’s and the mix-nt- 
caust, the corporation of St. Michel.

Now as before stated, the two questions submitted for de
cision are: (1) whether the by-law was null, because by resolu
tion the council sought to put it in force fifteen days from its 
date ; and (2) whether upon the demand of eighty-four electors 
of two of the municipalities forming the county of Yamaska, the 
council improperly refused to submit the by-law to a popular 
vote, as provided by statute.

On December 11, 1912. at 2 p.m., following an adjourn
ment from 10 a.m., a meeting of the county council of the county 
of Yamaska was held at St. François du Lac. at which were
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present a quorum of the council, and at which it was moved by 
one of the councillors and seconded by another, that there 
should be prepared, read and taken into consideration a by-law 
with a view of prohibiting the sale of intoxicating liquors, and 
the issuing of licenses to that effect, within the limits of Va ma ska 
county, in conformity with the license law and the Revised 
Statutes of Quebec, 1909. it was proposed by another coun
cillor, and seconded by another, in amendment, that no such by
law should be prepared, read and adopted or considered. Al
though called an amendment, this in reality was not an amend
ment. However, the amendment was voted upon, and upon 
being submitted, was lost. Thereupon the principal motion 
was submitted, and was adopted upon the same division, nine 
in favour, and eight against ; and the following by-law was 
passed :—

It in ordered and enacted by by-law of the said council as follows:— 
'I lie sale of intoxicating liquor and tin* issue of licenses to that effect, are 
by tin* present by-law prohibited within tin* limits of the municipality 
of the county of Yamaska.

The by-law was signed by the presiding officer, and also by 
the secretary-treasurer. After the division on the by-law, 
it was moved by one of the councillors and seconded by another, 
that the by-law which had just been read and considered be 
adopted and enacted as a by-law for all purposes, and that the 
by-law should come into force fifteen days after the publication 
of a public notice of its adoption, to be given by the secretary- 
treasurer of the council.

Now, the first attack upon the by-law, which is declared to 
be ultra vires, is the attempt to put it in force within fifteen 
days. It may be remarked at the outstart, that the by-law is 
clearly not ultra vires. Art. 1317 of R.S.Q., clearly confers the 
power of enacting such a by-law on a municipal council. It 
says :—

The municipal council of every county . . . may under the auth
ority and for the enforcement of thin section ami subject to its provisions 
and limitations at any time pass a by-law prohibiting the sale of intoxi
cating liquors and the issue of licenses therefor within such municipality.

Now, see. 1324 enacts, as regards the prohibition of 
licenses :—
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Every such by-law shall come into force from the day of the com QUE.
immication thereof to the collector of provincial revenue. And, as regards -----
the prohibition to sell—Every such by-law . . . shall come into force 1 * *‘- 
on the first day of May after that day. Dvhaihe

Now. th<> enactment is dear, mid its piirpoac is equally dear.
, ..... . .. , . . ' , ( 'ORVORATIONIn mv opinion. it a county couiieil passes such a by-law. then, 
in order to prevent any local forming part of the Vahabka.
county, from issuing further licenses, the by-law comes into o-.n.iu -h .i. 
force upon the of it to the collector of inland
revenue. The purpose of this undoubtedly is. that persons may 
not be exposed to acquire a license and lose it shortly after
wards.

The other provision of the law is manifestly to protect ac
quired rights. A person who has bought and paid for a license 
ii|» to May 1, of any year, is entitled to have and hold and use 
that license during that time, and. for that reason no by-law 
could affect him until the expiration of the then current license 
year. Now. that is the law in clear terms.

By resolution, the county council attempted to put this by
law in force fifteen days after its adoption. It is argued by 
the iilaintiffs that this resolution affected the whole tenor of 
the by-law; and, say the plaintiffs.- it is dearly against the law.
If the resolution does cover the whole tenor of the by-law. 
affecting as well the issue of new licenses as the prohibition to 
sell, it is clearly contrary to the provisions of tin- law. and it is 
a resolution which could not, so far as the sale of intoxicating 
liquor is concerned, be enforced. But does such a resolution 
render the by-law itself null and void.' I cannot answer the 
question in the affirmative. The plaintiffs, hotelkeepers, have 
never been attacked; no proceedings have been taken against 
them to enforce the by-law. or had not. at least, up to the time 
of the institution of the present action. It can be easily 
imagined that if one of the plaintiffs had been summoned for 
selling liquor in contravention of the by-law, at some time pre
vious to May 1. 1913, he might successfully have defended him
self, and alleged that the by-law could not and did not come into 
force before May 1. 1913, and any resolution attempting to 
put it in force before that date, was blank paper. But. un
attacked, I should say that the plaintiffs were without right
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to seek to set aside the by-law itself by reason of a resolution 
which I consider nothing more nor less than surplusage, useless, 
and in no way affecting the validity or legality of the by-law. 
1 am entirely against the plaintiffs upon this ground.

Now, as to the second ground. By sec. 1319 of the Revised 
Statutes it is provided :—

Any municipal council when passing such by-law, may order that the 
same lie submitted for approval to the municipal electors of the muni
cipality, and in that case the same shall not take effect unless approved.

This paragraph gives to the council the right, of its own 
motion, to submit the by-law it proposes to pass, to the electors. 
If the council chooses to submit the by-law. their, if not approved 
of by the electors called upon to vote as provided, the by-law 
cannot be passed by the municipal council. But under this 
paragraph, there is no prohibition against the council passing 
the by-law without the approval of the electors. In other 
words, the municipal council 1ms the power, without submitting 
to the electors, to pass the by-law.

But says par. 2 of sec. 1319,
Any thirty or more municipal electors in each municipality in the 

county, if tin- by-law applies to a county, may, at any time, by n requisi
tion in the form “A," or to the like effect, signed by them and delivered 
on their la-half, to the clerk or secretary-treasurer of the municipality, 
require that any by-law which the municipal council thereof may pass 
under the authority ami for the enforcement of this section, at any time 
within one year from the date of such requisition, to prohibit the sale of 
intoxicating liquors, and the granting of licenses, be submitted for a like 
approval, and in that case such by-law shall not take effect unless ap-

By this paragraph, I should say there is a provision made 
that if a council passes a by-law, there is machinery provided 
by which that by-law may be submitted for approval to the 
electors. In other words, the county council may be forced, if 
proper procedure is had, to submit the by-law for approval, and 
if not approved, then their by-law is of no effect. In the pre
sent ease, there are 18 municipalities composing the county of 
Yamaska. Sixty electors from one municipality of the county, 
and twenty-four from another signed a requisition and lodged 
it with the secretary-treasurer, asking for a popular vote upon 
the by-law. This demand the council refused. They refused
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it upon the ground that eighty-four electors chosen from two QUE 
municipalities out of eighteen was not "a compliance with the c7i7. 
law. It is urged that this was an illegality which involved the

.... * Ill'll.XIM K
nullity of the by-law itself. v.

Now, the learned trial Judge fourni against the plaintiff upon * "BIMqP'tion 
this pretension, ami I agree with him. The section says, thirty Vxmarkv 
or more municipal electors in each municipality in the county. crwinhM*.. j. 
It does not say, in any municipality of the county 
nor in any number of munit s, but in each, which, if the
words mean anything, mean, from all the municipalities. I can
not interpret the words otherwise. But, says the learned 
counsel for the plaintiffs, supposing in a particular munici
pality there were not thirty electors, what could be done? It 
may be that there is something lacking in the provision of the 
law; but, even if there is, the clear wording should not bo 
changed. 1 should say that if in a particular municipality there 
were not thirty electors, those wishing to attack the
by-law would have to get the signature of all there were. In 
any event. 1 am of opinion that the obtaining of 84 electors out 
of two munieij ilities from eighteen, is not a compliance with 
the law, and that the county council were justified in refusing 
the demand, and the by-law must stand.

On the question of costs, 1 am not disposed to disturb the 
finding of the learned trial Judge, and I should confirm the 
judgment as rendered.

LITTLE v. SMITH.
Ontario Supreme Court. Appellate Division. Meredith, C.J.D., Maclaren, 

and llodgim, JJ.A., and Clute, «/. December 21, 1914.
1 In i6I—0)—Frozen ii.xy—Public domain—Right to cut—Negli-

GKNCK IN HI'MOVING—INSUFFICIENT GUARD.
When a bay forming part of the public ilumain is frozen over, the 

public right to cut ice thereon is shIhiiiIimite to the public right of 
travel over the entire bay, ami the person who insullieicntly guards 
trie place where he has been cutting ice is liable in damages tor thi 
loss of a horse which run away while being driven by its owner and 
without any negligence on his part, and leaving the regularly travelled 
ice track, fell through on the newly formed thin ice at the place 
which defendant had left without the protection required either by the 
t riminal Code, 1906, sec. 2S7, or by the common law.

1 Pennoek v. Mitchell, 17 O.L.R. 280; Sherwood v. Hamilton. 37 
l'.< .It. 410; Itell Telephone V. Chatham. 31 Van. 8.V.R. 61, referred to.]

Appeal by the defendants from the judgment of the Senior 
Judge of the County Court of the County of Hastings in favour
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of the plaintiff, upon the findings of a jury, at the trial of an 
action in that Court, brought to recover damages for the loss of 
the plaintiff’s horse.

IV. It. Xorthrup, K.C.. for the appellants.
A\ (!. Porter, K.C.. for tin- plaintiff, respondent.

Meredith, c.j.o. Meredith, (’.J.O.i The female conducts an ice
business, which is managed by her son. the other appellant, and 
for the purpose of the business cut ice in the Hay of (Quinte.

There is a conflict of testimony as to the area of the opening 
made in the process of cutting, but it was at least 150 feet long 
and 8 or 9 feet wide, and the appellants failed to provide the 
protection around it required by sec. 287 of the Criminal (’ode, 
R.S.C. 1900, ch. 14C. A horse of the respondent, which was being 
driven by him, attached to a sleigh in which the respondent and 
a man named McConnell sat, and in which there were a number 
of empty milk cans, ran away, and in the course of his flight 
broke through the thin ice which had formed over the hole, and 
was drowned. The bay when frozen over is used as a means of 
travelling from Belleville to the county of Prince Edward, and 
the respondent was driving across the bay for the purpose of 
getting a supply of milk from farmers in that county. There 
was a beaten track which was used in crossing the bay. and the 
respondent was driving on it when his horse ran away and ulti
mately came to the hole in the ice, which was distant about 150 
feet from the travelled way.

The respondent brings his action to recover damages for the 
loss of his horse, and claims to recover on two grounds: (1) that 
the hole in the ice, insufficiently guarded as it was. constituted a 
nuisance in the highway which he was lawfully using, and that 
the loss of the horse was due to the existence of the nuisance; (2) 
that the appellants were guilty of a contravention of sec. 287 in 
not protecting the hole as that section requires, and that the loss 
of the horse was due to the failure so to protect it.

The contention of the appellants is, that the hole in the ice 
did not constitute a nuisance, because of its distance from the 
travelled way; that no action lies for the failure to provide the 
protection which sec. 287 requires; and that the proximate cause

ONT.
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of the drowning of the horse was his running away and being no 
longer under the control of his driver, or of any one else; and the 
appellants also contended that the learned County Court Judge 
misdirected the jury as to the effect of see. 287. and that the run
ning away of the horse was occasioned by the negligence of the re
spondent. who, it was contended, was under the influence of 
liquor and unfit to drive the horse, in driving while in that con
dition a horse which had run away on the previous day.

The question of contributory negligence was fairly left to the 
jury, and their verdict acquits the respondent of it. and there was 
evidence which warrants the jury’s finding.

The main question is as to the liability of the appellants for 
injury done to a runaway horse.

TJjat it was the duty of the appellants, both at common law 
and under the provisions of the Code, to guard the hole that 
had been made, is, I think, undoubted, and that such a duty 
exists was decided by a Divisional Court in Pennock v. Mitchell, 
17 O.L.R. 28Ü.

It may be that sec. 287 imposes a greater duty as to the 
nature of the guard than is imposed by the common law, but it 
is unnecessary, in the view 1 take, to consider that question.

|The learned Chief Justice quoted see. 287. |
While the purpose of this enactment was the safeguarding of 

human life, I have no doubt that a hole, opening, aperture or 
place, left unguarded in contravention of it, in a public highway, 
as the Bay of Quinte is, is a nuisance ; and. if it be a nuisance, the 
respondent, having suffered damage different in kind from 
that which was suffered by the * at large, is entitled to 
maintain an action for the recovery of the damages which he 
has sustained.

There is more difficulty as to the liability of the appellants in 
the circumstances of the case, the horse having run away with
out, as the jury have found, any negligence on the part of the 
respondent, and in his flight having broken through the thin ice 
which had formed over the hole cut by the appellants.

The question as to liability in case of runaway horses is dis
cussed in Elliott on Roads, 3rd cd., vol. 2, pp. 194-5, para. 793, 
where the result of the American cases is thus stated: “Where
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ont. a horse takes fright at some object for which the municipality is
S. c. not responsible, and get beyond the control of his driver and

, runs awav and comes in contact with some obstacle or defect in
v. the road or street, it is held by the highest courts of Maine,

smith. Massachusetts, Wisconsin, and perhaps one or two other States,
Meredith, c.j.o. ^hat the municipality will not be liable. These cases are based

upon the theory that the conduct of the horse is the primary cause 
of the accident; that there are two efficient, independent, proxi
mate causes, the primary cause being one for which the corpora
tion is not responsible, and as to which the traveller himself is 
not in fault, and the other being the defect in the highway ; that 
such being the case, it is impossible to say that the accident would 
have happened without the primary cause, and the city cannot, 
therefore, be held liable. According to the weight of autlyirity, 
however, the city is liable in such a case, where it has been negli
gent in not removing the obstruction or repairing the defect, pro
vided the injury would not have been sustained but for such 
obstruction or defect.”

The question has been under consideration in this Province 
in several cases, most of which were cases against municipal cor
porations, in which they were sought to be made liable because 
of defects in highways which it was their duty to keep in re
pair, and in such cases the question is complicated by the further 
question as to the extent of the duty to repair, e.g., whether in 
the case of an embankment it is necessary that the guard shall 
be strong enough to resist the coming into contact with it of a 
runaway horse. . . .

The cases are certainly not satisfactory, and are not easily 
reconcilable, but I am of opinion that the true rule is that laid 
down in the Sherwood case, and that the Atkinson case does not 
stand in the way of its being applied in a case against a muni
cipal corporation where the highway is out of repair owing to the 
corporation’s neglect of the statutory duty to keep it in repair; 
but, if the ruh be otherwise, and the corporation is not liable 
where horses are running away, that would not, in my opinion, 
help the appellants. The Bay of Quinté—the whole bay—is a 
highway and open to the public, and upon its waters when frozen 
any person may travel on foot or driving his horse or other



20 D.L.R.] Little v. Smith. 403

animal. The public have the right to eut the ice. but this right ont.
is subordinate to the right of travel, as is clearly shewn by the g. c
provision of the Code to which I have referred ; and I am unable ,7^
to find any ground upon which the appellants can escape lia- v. 
bility if the hole which they had made in the ice was not guarded SMITIi 
as the Code requires, and the absence of the guard was the cause Mwdith-r 
of the respondent’s horse being drowned, notwithstanding that 
the horse had escaped from the control of his driver and was run
ning away when he met his death, if that was not due to the 
negligence of the respondent.

That the hole was not guarded as the Code requires is clear 
upon the evidence, and the danger of the horse getting into it was 
increased owing to the fact that ice had formed over the hole, but 
not of sufficient strength to support the weight of the horse. It 
is possible that, if there had been open water where the ice had 
been cut, the bushes that had been set up would have been suffi
cient to have prevented the horse from proceeding beyond them; 
but, as it was, there was nothing to indicate to the horse that 
what lay beyond the bushes was not ice like that over which he 
had been travelling.

The charge to the jury is not, I think, open to the objection 
taken to it by the appellants’ counsel. It was left to the jury 
to say whether or not the hole was reasonably guarded, but it 
was pointed out to the jury that it was necessary to guard only 
so as to keep persons from accidentally driving or falling into it; 
and that, even if there had been a good, solid fence, three feet 
high around the hole, it did not follow that it would have kept 
the horse from getting into the hole; and, reading the charge as 
a whole, I do not think that the appellants have any reason to 
complain that it was too favourable to the respondent.

It was argued for the appellants that the right to cut ice 
formed in a navigable water is paramount to the right of the 
public to travel upon the ice, and in support of that contention a 
decision of the Supreme Judicial Court of Maine, Woodman v.
Pitman, 79 Maine 456, and also the opinions of American text- 
writers w'ere cited. Whatever may be the view of American 
Courts as to the respective rights and duties of the ice-cutter and 
the public, the policy of our law, as indicated by the provisions
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ont of sec. 287 of the ('ode, is that the safety of human life and limb 
s. c. is paramount to the right of the ice-cutter ; and that, if he

1 mxE chooses to exercise his right, he must do so in such a way as not
v. to endanger that safety, by providing the safeguards which by

. Mmi. the motion he is required to put around the opening which he has
Meredith, G.J.O. made

1 may point out, however, that, while taking the very favour
able view which was adopted by the Maine Court of the ice- 
cutter’s rights, it is said (p. 465) : “At the same time the appro
priately should by suitable means reasonably guard their fields 
against exposing to danger persons who may he likely to inno
cently intrude upon them, if such likelihood may be seen to 
exist. * ’

Upon the whole, I am of opinion that the appeal fails and 
should be dismissed with costs. 

mb.laren, j.a Maclaren, J.A., agreed in the result.

nut..j. Clute, J., agreed in the opinion of Meredith, C.J.O. 

iiodgins, j.a. Hoihjins, J.A.. agreed that appeal should be dismissed.

Appeal dismissed with costs.

QUE ATKINSON v. CINQ-MARS.
* (fucbcc Court of lie vision, Archibald, iircctwhieltls and llcaudin,

c. II. l/ov 22. Hill.
I. Charities and < hi kciikh i s l I)—as )—Natvuk and validity - |)k-

hmtkxkmh; disvkktion oi tri ste»—Wills.
While article Si»!i of the Civil Code <Que. |, gives the right and 

power to a person to freely dispose of his property by will (and that 
io charities or charitable institutions), if the will does not imlirate 
clearly the charitable institutions or the class of charitable institu
tions. the charitable liripicst will bo nugatory for uncertainty and 
vagueness, and this result follows where the testator leaves it entirely 
to his executors or trustees to select the charities and the class of 
charities to lie benefited.

[drinnnond v. Urinnnond, 71 L.J. Cli. 35, referred to.]

Statement Appkal from the Superior Court.
Appeal allowed.
Lamothe, St.-Jacques <(• Lamothe, for plaintiff.
Cinq-Mars tV Cinq-Mars, for defendant.

The judgment in review was delivered by 
tireemhieids, j. GueknsiiieIjDS, ,1. :—The judgment under revision is based 

on art. 869 of the Civil Code, which is in the following terms :
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The may name h-gntw*. who aliall In* nu-n-ly Ihlueiary or
aiinplv trustee* fur charitable nr other lawful purpose* within the limits 
permitted by law; he may also deliver over |iro|ierty for the same objects 
to his testamentary executors or effect such purposes by means of charges 
imposed upon his heirs and legatees.

The learned trial Judge interpreted the above article to 
mean, that a testator could appoint a testamentary executor, with 
instructions to give or hand over or divide and distribute among 
charities generally all the testator's estate, without any direc
tion or indication what such charges should be. leaving it en
tirely to the discretion or choice, or even whim, of his testamen
tary executor.

We cannot so interpret the article, or so interpret our law. 
We are of opinion that while the art. 8(i!) gives the right and 
power to a person to freely dispose of his property by will, and 
that to charities or charitable institutions, if the will does 
not indicate, clearly the charitable institutions, or the class of 
charitable institutions, such a will is so tainted with uncertainty 
and vagueness as to be impossible of execution, and the clause 
must be considered as “non écrite."

In the clause under consideration, there is no indication of 
any class of charitable institutions ; there is no limitation, and 
it is impossible from the will itself, to ascertain to what charities, 
or what class of charities the testatrix wished her property to go.

At the whim or caprice, of the testamentary executor, tin- 
property might be distributed to charities thousands of miles 
away from the home of the testatrix, or if the testamentary exe
cutor was greatly impressed with the idea, that “charity begins 
at home," and ends there, no distribution might take place. Fai
lle it from this Court to suggest that such a contingency could 
possibly arise from the gentleman who is named testamentary 
executor in the will under consideration.

A glance at the jurisprudence of France is sufficient to con
vince the Court, that a clause such as the one under considera
tion, would never lie given effect to or recognized as valid. It is 
true the French law looks with disfavor on a too great freedom 
(in willing).

Th w of England would never maintain such a clause. I 
refer to one case only, that of Grimmond v. Grimmond, Law

QUE.

C. R.

Atkinson 

Cinq-Mark. 

Grvenahiflils. .1.
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0OE. Journal, 11905] vol. 74, p. 35, In that case the testator divided 
C. R. his property into three parts ; as to one of the parts he disposed 

ur.sLus of it m follows :
0- With n-gurd to one of tin- said parts or shares, they (the trustees),

( inqMabs. H|,n|| divide up and convey the same to and among such charitable or 
Om-nshleids, J. religions institutions and societies as I may direct, and in such proportion 

to each or any as 1 may tlx in writing whether holograph or tested, or 
under my hand, ami failing thereof in whole or in part, then as regards 
such will or such part not disposed of by me, to and among such charitable 
or religious institutions and societies as my trustees, or their survivors 
or survivor of them, may select, in such proportion to each or any as 
they may fix.

Apparently, the testator did not, in his lifetime, either by 
holograph or tested instrument indicate any charitable or re
ligious institutions among whieh that part of his estate should 
be distributed or divided, and much less, of course, did he indi
cate the proportion in whieh such distribution should take place. 
The then Lord Chancellor, Earl of Ilalsbury. in rendering judg
ment, stated:

In my opinion the testator here has not given a class from which In- 
allowed his trustees to select individually, but he has left his direction so 
vague that it is in eliect, giving someone else power to make a will for 
him, instead of making a will for himself, which 1 conceive to he the objec
tion always entertained where the directions are «>0 extremely vague that 
you cannot say what it is that the testator meant. In this case, the 
testator has not made any will himself, but has allowed someone else to 
make a will for him after his death ami that the law will not allow.

If this be sound law in England, the clause of the will under 
consideration is clearly contrary to that law.

It is impossible, as already stated, to say to whom, or to what 
charities the testator intended to give his property. It is a well 
recognized principle, that if a testator wishes to will away from 
his heirs at law his property, he must state, with at least a degree 
of certainty that would enable a Court to ascertain his inten
tions, to whom he wished his property to go.

I fancy Pothier puts the matter as well as it can be put: 
Bugnet, vol. 1. pp. 410 et seq. and particularly at 410. under 
title “Defects which may be found in testamentary legacies, and 
which render them null.” 1. “The uncertainty as to the person 
to whom the testator wishes to will,” and he says: “It is im
possible to carry out or execute a legacy without knowing pre-
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cieely the legatee. If he is not named, he must he indicated in a QUE- 
manner certain.” c. R.

Demolombe, vol. 18, No. 618. says:v Atkinson
Since it is net-cHsaiy that the legatee should be designated by the testa ».

ment or will itself, the testator should not confer upon the heir or legatee. * inq Mahh. 
or a third person the right to designate. Greenülïiëi.is .1

Both paHics in the present case sought assistance and com
fort from the case of lioss v. Ross.

The determination of that case created considerable difficul
ties, and gave rise to much divergence of opinion. The testator 
in that case gave half of his estate to Public Protestant Charities 
in Quebec and Carluke—the Protestant Hospital Home; French 
Canadian Mission, and amongst poor relatives, ‘‘as he may judge 
best.”

It was held, that the indication was clear as to the class, and 
as to localities, viz: Protestant Charitable Institutions, naming 
same in the City of Quebec and in Carluke.

Clearly the intention of the testator was to give his property 
to Protestant Charitable Institutions in those two cities, and he 
named two in one city, and if there had been no others, then 
clearly the duty of the testamentary executor would be, to hand 
over the legacy to the two named, if they existed. It was indeed 
held in that case, that poor relatives would be limited, and should 
be limited to relatives who would inherit as from an intestate 
succession.

We cannot find in the judgii cut of the lioss ease any support 
for the judgment under revision, and we do not find it necessary 
even to consider any of the numerous judgments or opinions 
delivered in the Ross will, as we think the present case is clearly 
distinguishable from that case.

In a recent case before this Court, viz. Latulippe v. Anglican 
Church of Mcgantic, a man made a will, by which he left all his 
property to a protestant corporation of the town of Megantic. 
for the purpose of maintaining a protestant hospital there. It 
was a holograph will, and four protestant corporations of that 
place sought to prove the will. The heirs at law' attacked the 
will as indicating with certainty no legatee, and reversing the 
judgment of the trial Court, this Court held, that there was no 
clear indication of a legatee, and therefore the will failed.
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But it is said that in the present case a legatee is indicated, 
viz: the testamentary executor.

The testamentary executor under this will is not the legatee, 
lie has the seizin of the estate only for the purpose of handing 
it over or distributing it to some one. That some one is the 
legatee, and the testamentary executor would find it as difficult 
to discover who the legatee is to whom he should hand over as 
this Court has. There is no one to enforce the execution of the 
will : there is nobody who could come before the Court and claim 
as of right any part of the estate.

The judgment must be reversed.

MANDERS v. CITY OF MOOSE JAW
Sus lea trli c iron Supreme Court, \eiclatuls, ./, June 22. 1914.

1. MUNICIPAL CORPORATIONS ( #II(i—19.1 I—CONTRACTOR — EXCAVATION
WORK — DELAY IN FURNISHING GRADES—ENGINEER'S CERTIFICATE—
Extras — Delay in work — Damages.

Damages by the contractor for unreasonable delay by the city in 
giving the grades and levels for excavation work on the streets may 
constitute “extras” for which the city engineer’s certificate must first 
lie obtained as a referee under the terms of the contract; and in any 
case the contractor need not have delayed the whole work over the 
more favourable season for the operations by waiting for the city 
engineer to give him the grades and levels, but on the city’s default, 
should have himself employed an engineer to do so and added the 
expense to the contract, when the matter was one of detail only and 
could have been worked out by any engineer from the plans showing 
the depths and from the corner stakes already put on by the city

2. Municipal corporations i 6 111—2H.> )— Officers — Powers of —
Engineer—( ‘ertificate under construction contract —Recon
sideration—Clerical error, correction of.

The certificate of an engineer made binding upon the parties under 
a construction contract cannot after it is issued he changed bv him ns 
upon a reconsideration ami change of opinion; but, semble. a clerical 
error might be corrected.

3. Municipal corporations (§111)—140)—Contracts — Completion —
Final certificat. — “Hold back” of portion of contract

The certificate of the engineer made binding on the parties under a 
construction contract may be a “final certificate" if it certifies the 
completion of the work, although against the contract price certified 
as earned it further certifies for a “hold-back” of a portion thereof: 
the latter may be disregarded by the court in an action to recover the 
price if the certificate does not state what the “hold-back" is for 
(whether for damages for defective work or otherwise), and the con
tract contained no provision warranting the hold-hack as such.

4. Damages—< g ill A—42#i )— Contract — Municipality — Faulty
plans — Inspection by engineer — Faulty construction —
Onus of proof.

Where the plans furnished hv the municipality for certain municipal 
works done under contract were faulty and the structure was built by
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the contractor under them subject to an inspection of his work and SASK.
materials by the municipal engineer made by the contract, a referee -----
whose division was bimling on both parties, the onus is upon the muni- S. C.
cipality to satisfy the court that the structure fell down through the •-----
contractor's fault ami not because of the faulty design shown on the M.xniikrs
plans, and should furnish the engineer's certificate to that etl’ect on r.
counterclaiming for damages. City of

Action brought to recover certain amounts of money which Jaw.
the plaintiff claimed to be due to him by the defendant by virtue statement 
of a contract between them whereby the plaintiff built it sewage 
disposal plant for the city.

Seaborn, Taylor. Pope & Quirk, for the plaintiff.
Willoughby, Craig, & McWilliams, for the defendant.

New lands, J.:—These claims are three in number, and will Newiande. j. 
be disposed of separately:

1st. A claim for $18,tlô.'t.4<i for damages on account of delay caused by 
defendants in giving the plaint ill' grades and levels whereby a large part of 
the work had to be done in the cold weather when the cost of doing the 
same was many times greater than during the summer months. 2nd. A 
claim for $168.14 being an amount allowed by the city engineer for extras 
which was afterwards disallowed by him at the rc<|uest of tin' defendants.
8nl. A claim of $*>.000 being a hold-back by the city after the completion of 
the contract.

As to the 1st claim: The contract was to be completed in fjU, 
months from the order to commence the work. They got this 
order on May 9. 1912, so that the day set for the completion of 
the contract would be October 24. 1912. Upon this the plaintiff 
argues that it was a summer contract and that in tendering lie 
agreed to do the work for summer prices. That it was agreed 
by the defendants that they would give grades and levels, but 
that they failed to do so when requested, and that the work 
which the plaintiff had to do was therefore thrown over into 
the winter and was done by the plaintiff at a cost much greater 
than he could have done the same if defendant had furnished 
him with grades and levels as requested. In addition to deny
ing the facts alleged by the plaintiff, the defendant counter
claims for the penalty and special damages under a provision 
in the contract. On the facts of the case I am of the opinion 
that the defendant did not furnish the grades and levels with 
the promptness that was necessary for the completion of a large 
job of this kind, and this was particularly the case before the
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defendant had a resident engineer on the job; after which I do 
not find that the plaintiff had any serious cause of complaint 
although even then he was delayed somewhat in getting the 
levels and grades which he required in order to do the work.

The contract provided that these grades and levels were to 
be given by the city engineer. That these were not given with 
that promptness which was required is in my opinion no reason 
why the plaintiff could not have gone on with his work. All he 
had to do was to employ an engineer himself to give him the 
grades and levels the defendant neglected to give him and he 
would have then been able to charge this expense up to defen
dant. As he could have done this he should not have delayed 
the whole work waiting on the defendant’s engineer. At the 
commencement of the contract the work was largely excavating 
and an engineer * by himself could have given him 
these grades just as easily as the city engineer as they had the 
plans showing the depths to be excavated and the corner stakes 
had been put in by the city engineer. It is true that this work 
would not have been passed until the city engineer was satisfied 
that it was correct, but as any competent engineer could have 
given these levels correctly there was nothing to prevent the 
plaint ill' from going ahead and doing the work which he says 
he was prevented from doing by waiting on the city engineer. 
For this reason the plaintiff is not to the damages he
has claimed. He is * "sentitled to them for another reason 
and that is that it is provided by the contract that the plaintiff 
must obtain a certificate from the city engineer before he can 
recover for any extras, and he claims these damages under the 
heading of extras. The plaintiff has not got this certificate. 
For the same reason the defendant cannot recover on its 
counterclaim for it too must have the city engineer’s certifi
cate for the amounts it claims against the plaintiff under this 
heading. I may also add that the city solicitor stated that the 
city had no desire to enforce the penalty clause. The plain
tiff’s claim for $18,953.46 is therefore dismissed with costs, and 
defendant’s counterclaim is dismissed with costs also.

2nd. As to the plaintiff’s ' for $163.14 extras I am of 
the opinion that he is entitled to this less $45 which the plaintiff

553

44
8

6



20 D.L.R.] MANDERS V. City of Moose Jaxv. 411

admits he has received. The rity engineer on Mareh 3, 1913, SASK. 
allowed the plaintiff #3.56.1.33 for extras and on March 20, 11113. s. c 
he changed this giving the plaintiff a new certificate for M^18
*3.402.10. 1 think the change made was not to correct a mistake r.

City of
but a change of judgment, brought about by the city commis- Moosk 
sioners pointing out to him that he had not construed the con- •
tract correctly. This the city engineer cannot do; all parties are Newunds. j. 
bound by his first certificate and he cannot change same. The 
plaintiff will recover on this claim $163.14. less $40 already paid, 
with interest at 5 per cent, from March 3, 1913, and costs.

3rd. As to the claim for the $0,000 hold back. The certi
ficate upon which this hold back is mentioned is in my opinion 
the final certificate without which the plaintiff could not have 
recovered. In it the city engineer certifies that the plaintiff has 
earned the whole contract price is equivalent to a cer
tificate that the whole work is completed. After stating the 
contract price the words “hold back $5,000” are written. It is 
not stated what this hold back is for, nor for how long it is to 
be. As there is no provision in the contract for any hold back 
other than that of 15 per cent., which had been held back until 
this last payment, then the engineer was not entitled to make it 
under the contract, and if he intended to allow the defendant 
this amount for damage then he should have said so and stated 
what the .damages arc for. For these reasons 1 think the de
fendant had no right to hold back this sum of $5.000 and the 
plaintiff is entitled to recover this amount with interest at 5 
per cent, from December 14, 1912, and costs. In opposition to 
this claim the defendant claims that the stand-by tanks were not 
properly erected by plaintiff and the material and workmanship 
were not in accordance with the contract, and that this building 
fell down in consequence thereof and that defendant is entitled 
to $5,000 damages therefore from plaintiff. This building fell 
down in the spring of 1913, a number of expert witnesses were 
called by both sides and it was proved that the design of the 
building was such that the side walls were not strong enough to 
stand the thrust of the arch without the support of the earth.
The plaintiff’s witnesses were of the opinion that the building 
fell down because these walls were not strong enough, but the

7
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defendant 'h witnesses would not state what in their opinion was 
the cause of the building falling. The evidence shewed that all 
the work and material supplied by plaintiff on this building 
were inspected and passed by defendants’ engineers and in
spectors. ease and it being admitted that the de
sign is faulty, 1 think the burden is on the defendants not only 
to shew that the plaintiff’s work was the cause of the building 
falling but to provide a certificate from their engineer to that 
effect. This claim of the defendants for damages is therefore 
dismissed with costs.

KOLARI v. MONO NICKEL CO.
ONT Ontario Supreme Court. Appellate Division. Memlitli. C.J.O.. Maelaren,
___  Magee, awl IImights, .1.1 .A. December 7. 11M4.
S. C. |. Master ami servant (#11 A—4M»)—Drrv of master—Safety as to

PLACE AXI) APPLIANCES—liROKEN CABLE—XEOLIUE.NCE.
Tin* inference may Ik* drawn from the happening of the accident by 

the breaking of a cable at defendant's works, in the absence of ex
planation by tlie defendant, that it arose from want of care on the 
part of defendant or hi* servants, but not necessarily want of care for 
which the master is responsible to his workman; the master’s duty is 
to take reasonable care and to make reasonable effort to provide a 
safe place and safe machinery in which and with which the servant 
is to work, but not to guarantee that the place and machinery shall 
be absolutely safe.

I Scott \. t.onilon anil St. Katharim Dorks Co., :i II. X ('. ;»!MI, ap 
plied : Cation v. Tuns anil Pacific It. Co.. 17!* I .S. IlûM. referred to; 
llagtroml \. Hamilton Itriilge Works Co.. 7 O.W.N. 231. distinguished.]

statement Appeal by the plaintiff from the judgment of the Judge of the 
District Court of the District of Sudbury, after trial without a 
jury, dismissing the action, which was brought to recover dam
ages for personal injuries sustained by the plaintiff, while work
ing for the defendant company in one of its mines, by being 
struck by a bucket and cross-head, which fell by reason of the 
breaking of a cable.

./, 8. McKcssock, for the appellant.
•/. .1/. Vlark, K.C., for the defendant company, respondent. 

The judgment of the Court was delivered by 
Meredith,c.j.o. Meredith, ( \J.< >. :—The action is brought to recover damages 

for personal injuries sustained by the appellant while employed 
by the re» * as a labourer in one of its mines.

The appellant, when he met with his injuries, was working 
as a “mucker” at the bottom of a shaft several hundr feet

5^5214
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deep, in a mine of the respondent, and his duties were to 11 muck” 
and to give the signal for raising the laden buckets, which were 
moved by electrical power operated upon the surface. The shaft 
was divided into four compartments, two for the buckets, one for 
a cage, and the fourth for a ladderway. The compartment in 
which the appellant was working was not timbered to the bottom 
of the shaft. The bucket was lifted by means of a steel cable, 
and there was a cross-head weighing, according to the testimony 
of the appellant, about a ton, but, according to the testimony of 
the witness Stovel, about 400 pounds ; and there was a clip at
tached to the cable, the purpose of which was to keep the cross
head, as was stated on the argument, 10 feet away from the 
bucket ; and there were, at the distance of 100 feet from the 
bottom of the shaft, stop-blocks intended to prevent the cross
head from descending below that point. While the bucket, which 
had been filled, was being raised to the surface, the cable broke 
"right at the bucket,” and the bucket and the cross-head fell to 
the bottom of the shaft, striking the appellant, who had “got 
out of the way in a corner;” and it is in respect of the injuries 
thus sustained that the action is brought. . . .

The learned Judge determined the case on the application of 
the principle that “where the thing is shewn to be under the 
management of the defendant or his servant, and the accident is 
such as in the ordinary course of things does not happen if 
those who have the management use proper care, it affords rea
sonable evidence, in the absence of explanation by the defendant, 
that the accident arose from want of proper care, and his con
clusion upon the evidence was, that the respondent had met this 
onus, and had shewn that it had exercised proper care ; and he. 
therefore, gave judgment dismissing the action.

1 am, with respect, of the opinion that this conclusion was 
not well-founded. The evidence of Stovel was most unsatisfac
tory. Although the accident had resulted in the death of one 
workman, as well as in causing the appellant’s injuries, Stovel, 
though he was the superintendent in charge, appears not to 
have taken the trouble to ascertain definitely whether there was 
more than one break in the cable.

There was, besides, no explanation offered as t»» the cause

ONT.
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of ihv i rowt-head falling to the bottom of the shaft. It is a 
proper conclusion from what happened that, if the stop- 
blocks were there, as probably they were, they were insufficient, 
and that the respondent was negligent in not having stop-blocks 
of sufficient strength to withstand the impact of the falling cross
head.

These considerations and the fact that no attempt was made 
to shew that the cable or the safety devices were ever inspected 
after April. 1912, lead me to the conclusion that the respond
ent failed to displace the inference which, if the principle that 
the learned Judge held to be applicable were applicable, was to 
be drawn from the happening of the accident.

It was, however, argued by counsel for the respondent that 
the principle which the learned Judge applied was not applic
able; that the maxim, or, as 1 prefer to call it, the rule of evi
dence, res ipsa loquitur, docs not apply to a case between master 
and servant, and he cited in support of his contention Beven 
on Negligence, 3rd ed., p. 130.

The cases referred to by Mr. Beven in support of this state
ment do not, in my opinion, justify as broad a statement as he 
makes.

If all that is meant be that in eases between master and ser
vant the application of the principle enunciated by the Exche
quer Chamber in Scott v. London and St. Katherine Docks Co. 
(1865), 3 II. & C. 596, 601, 140 R.R. 627, 631, that “there must 
be reasonable evidence of negligence, but where the thing is 
shewn to be under the management of the defendant or his ser
vants, and the accident is such as in the ordinary course of 
things does not happen if those who have the management use 
proper care, it affords reasonable evidence, in the absence of 
explanation by the defendant, that the accident arose from want 
of care,” will not, without more, make a case to go to the jury. 1 
agree with his statement of the law.

In support of his statement of the law, Mr. Beven quotes the 
following passage from the judgment of Willes. J., in Lovegrove 
v. London Brighton and South Coast R.W. Co. (1864), 16 C.B. 
N.S. 669, 692: “It is not enough for the plaintiff to shew that 
he has sustained an injury under circumstances which may lead
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to a suspicion, or even a fair inference, that there may have been 
negligence oil the part of the defendant ; but he must go on and 
give evidence of some specific act of negligence on the part of the 
person against whom he seeks compensation.”

This is but a statement of the well-established rule that 
• ' where the evidence given is equally consistent with the exist
ence or non-existence of negligence, it is not competent for the 
Judge to leave the matter to the jury:” per Williams, J., in 
Ilnmmack v. White (1862), 11 C.B.N.S. 588, 596.

This is not a rule applicable only to cases between master and 
servant, but is a rule applicable to all actions founded on 
negligence.

Willcs, J., cannot have meant that, where the evidence war
rants the inference of the negligence charged, the plaintiff “must 
go on and give evidence. . . .” What is meant is, I think, 
that, although it may be a fair inference, it is not the only one 
that may be drawn from the evidence ; just as, in such a case as 
this, while it might be a fair inference that the falling of the 
bucket and cross-head was due to negligence for which the de
fendant was answerable, it would be an equally fair inference 
that it was due to causes for which he was not answerable.

After making the statement quoted from the judgment of 
Willes, J., the learned Judge went on to say that “that is well 
explained by Erie, C.J., in Cotton v. Wood (1860), 8 <'.B.N.S. 
568. 571-2.”

In that case Erie, C.J., quoted the following passage from the 
judgment of Williams, J., in Toomey v. London Brighton and 
South Coast R.W. Co. (1857), 3 <\B.N.S. 146, 150: “It is not 
enough to say that there was some evidence ; for every person 
who has had any experience in courts of justice knows very well 
that a case of this sort against a railway company could only be 
submitted to a jury with one result. A scintilla of evidence, or a 
mere surmise that there may have been negligence on the part 
of the defendant, clearly would not justify the Judge in leaving 
the case to the jury. There* must be evidence upon which they 
might reasonably and properly conclude that there was negli
gence.” And the Chief Justice expressed his own views in these 
words : ‘4 Where it is a perfectly even balance upon the evidence
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ont. whether the injury complained of has resulted from the want of 
S.C. proper care on the one side or the other, the party who founds his 

Kola be c^a‘m upon the imputation of negligence fails to establish his
v. case” (p. 571). Williams, J., agreed with the Chief Justice,

Nickel Vo an^ 8a*^ that “there is another rule of the law of evidence, which 
---- is of the first importance, and is fully established in all the

Meredith, O.J.O.
Courts, viz., that, where the evidence is equally consistent with 
either view,—with the existence or non-existence of negligence,— 
it is not competent to the Judge to leave the case to the jury. 
The party who aflirms negligence has altogether failed to estab
lish it” (p. 573).

In the Tourney case Will es, J., said : “In order to establish 
a case of negligence against the defendant, it was incubment on 
the plaintiff to prove some fact which was more consistent with 
negligence than with the absence of it.”

The only other case referred to by Mr. Beven in support of 
his statement is Patton v. Texas and Pacific K.W. Co. 11901), 
179 U.S. Ü58. In that case, in delivering the judgment of the 
Court, Brewer, J., said (p. t>63) : “That while in the case of a 
passenger the fact of an accident carries with it a presumption 
of negligence on the part of the carrier, a presumption which in 
the absence of some explanation or proof to the contrary is suffi
cient to sustain a verdict against him, for there is prima facie 
a breach of his contract to carry safely ... a different rule 
obtains as to an employé. The fact of accident carries with it 
no presumption of negligence on the part of the employer, and 
it is an affirmative fact for the injured employé to establish that 
the employer has been guilty of negligence. . . . In the latter 
case it is not sufficient for the employé to shew that the em
ployer may have been guilty of negligence—the evidence must 
point to the fact that he was. And where the testimony leaves 
the matter uncertain and shews that any one of half a dozen 
things may have brought about the injury, for some of which 
the employer is responsible and for some of which he is not, it is 
not for the jury to guess between these half a dozen causes and 
find that the negligence of the employer was the real cause, when 
there is no satisfactory foundation in the testimony for that 
conclusion. ’ *



20 D L R ] K (mari v. Mono Nickel ( O. 417

The inference may be drawn from the happening of the ont. 
accident, in the absence of explanation by the defendant, that s.c 
it arose from want of care upon the pa it of the defendant or kolari 
his servants, but not necessarily want of care for »
the master is responsible to his workman; the master’s duty xk^kkl” 0 
being to take reasonable care and to make reasonable effort ----

Meredith, C..I.O
to provide a safe place and safe machinery in which and with 
which the servant is to work, but not to guarantee that place and 
machinery shall be absolutely safe.

It may be pointed out, also, that of the cases to which I have 
referred the only one between master and servant is Patton v.
Texas and Pacific Ii.W. Co.

| The learned Judge referred at length to Hagwood v. Hamil
ton Bridge Works Co. Limited (11)14), 7 O.W.N. 231.]

The case at bar is, 1 think, distinguishable from these two 
eases. Here the defect in the cable, if it was defective, was not 
a latent one; and, although the general superintendent and 
the superintendent in charge of the work upon which the appel
lant was engaged were called as witnesses foi *he defence, it was 
not pretended by cither of them that there had been any inspec
tion of the hoisting apparatus or its appurtenances.

The proper conclusion, in my opinion, upon the evidence, is, 
that the falling of the bucket and cross-head was not due to any 
negligence on the part of the appellant or any of his fellow-ser
vants, but was due to three causes : (1) a defect in the cable ; (2) 
the insufficiency of the clip; and (3) the insufficiency of the 
stop-blocks ; that the defect in the cable might and ought to have 
been discovered if the cable had been properly inspected : that 
cither there was no inspection provided for or the person charged 
with the duty of inspecting was negligent in the performance of 
it ; that the insufficiency of the clip and the stop-blocks was due 
to the negligence of the respondent or of the person who was en
trusted by it with the duty of seeing that these safeguards were 
properly provided.

I am not of opinion that, if it did not appear from which of 
the three causes I have mentioned the accident happened, but it 
did appear that it must have happened from one or more of 
them, even assuming the law to be as stated by Mr. Beven. the

0
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appellant fails to make out his case. In other words. 1 am of 
opinion that, if the conclusion is warranted that the aeeident 
happened from one or more of these three causes or from the 
combined effect of all three of them, the appellant made a case 
enabling him to recover.

Upon the whole, I am of opinion that the appeal should be 
allowed with costs, and that there should be substituted for the 
judgment which has been directed to be entered, judgment for 
the appellant for $450 with costs.

The damages were not assessed by the learned Judge, but the 
evidence amply warrants their being assessed at at least the 
sum 1 have named.

Appeal allowed.

B. C. WILSON v. B.C. REFINING CO.
------  Hrilwli Columbia Nuprcnn Court. Murphy, ./. Ncptembir H, lul l.

I. < OllPOKATIOXN AMI COM HA XI KM ( * V K—250 ) — LIABILITY Ol Mil AUK 
IIOl.IlKK* - KmXT OK TIIAXnKKR IX Till KT—COMPANY'S KK.IIT OK

In respect of shares in a company subject to the H.V. Companies 
Act (ILS.H.C. 181)7. ch. 44. sec. 5.1, R.K.II.C. 1011. ell. 3». w. 40). the 
person pledging an me to a bank iim collateral security is to In- eon 
sidered as still holding the same ami remains liable as a shareholder, 
although a transfer lias liven registered in favor of the bank manager 
“ in trust,” and where the articles of association of the company 
I R.S.ll.t |S!I7. eh. 44 Table A. six*. 75). enable tile directors to deduct 
“from the dividends payable to any mendier all such sums of money a- 
may be due from him to tlie company on account of calls or othrnrisr.'' 
a deduction of the pledging shareholder’s debt to the company tnot 
being for calls), may still lie made from dividends on the share suhsc 
ipicnt to and not withstanding the assent to the transfer, and such 
assent is not a representation by the company that the pledging share 
holder owed them nothing (except |feasibly as to calls on the partie» 
lar shares). and no estoppel arose against it.

|/Vif/e v. iiistm. It) ( an. N.C.Ib 132, referred to.)

Statement Action for a dividend on shares and for a declaration of 
plaintiff’h rights.

J udgment accordingly.
Sir V. II. Tapper, K.C., for plaintiff.
Ilitehie, K.t’., for defendant.

Murimiy, J.:—It is not controverted that plaintiff holds the 

shares merely as a trustee for the Royal Bank of Canada, of 
which he is manager in Vancouver. Again, it is not disputed 
that the Royal Bank holds them as collateral security to Male
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kuv'H account. Malckov is the true owner and has pledged the 
shares, lie owed money to the company at the time the dividend 
claimed herein was declared and the company contend that 
under their articles they are entitled to retain so much of the 
dividend money ms is necessary to liquidate this debt. It was 
not shewn that this debt represents unpaid calls on the shares 
the dividends on which arc in question herein. In fact. I think 
all evidence given as to what this debt was for must be rejected 
as hearsay, Mr. Cunningham having no knowledge of its origin 
except information gleaned from the books or given by others 
connected with the company. Its existence as alleged is. how
ever. proven. The questions are—Can the true facts be proven. 
Wilson being the registered holder “in trust ” and having in 
his possession certificates issued to him “in trust"? If they 
can be. is the company's action justified by the Companies Act 
and their articles? In the first place it is to be observed that 
the entry of these shares on the share register in trust contra
venes see. 41 of eh. 44 R.S.B.C. ( 1897). and see. 35 of eh. .‘19 
R.S.B.C. (1911). one or other of which Acts applies to the com
pany. The transfer sent in by plaintiff was executed to him 
“ill trust." 11 is covering letter requested that the new certifi
cate be issued to him “in trust." and it was in fact so issued. 
Sec. fill of eh. 44 R.S.B.C. (1897), and sec. 40 of eh. 39 R.S.B.C. 
(1911), are identical and are as follows:—

No |N'rwm holding idinrva, stock or other interest ns collateral security 
shall In- personally subject to liability as a shareholder; but the person 
pledging miicIi shares, stork, or other interest as niieli eollateral security 
shall hr ronniilernl ns hnhlhu) the name and shall lie liable as a shareholder 
in resjiect thereof.

Sec. 75 of Table A of the 1897 Act, which is included in the 
articles of the company reads : —

The directors may deduct from the dividends payable to any member all 
such sums of money as may Is- due from him to the company on account of 
alls or other trine.

It is worth noting that this provision has been excised in 
Table A of the Act of 1911.

“Member” in Table A of 1897 clearly, 1 think, means 
“shareholder” as that term is used in the Act. If then the true 
facts can be shewn, it appears to me the company’s contention 
is correct. The section above quoted not only exempts the

B. C. 

S.<\ 

Wilson

It.V
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pledgee from liability but govs on to expressly declare that the 
pledgor shall lie considered as holding the same and shall In- 
liable as a shareholder in respect thereof.

Table A of 1897, which insofar as the points involved herci i 
are concerned applies to this company, fixes on the shareholder 
liabilities, or. at any rate, confers on the company rights against 
the shareholder, in addition to the matter of calls. By see. 10 
thereof th«- company may decline to register any transfer of 
shares made by a member who is indebted to them. By see. 75, 
above quoted, they may retain out of the dividends payable to 
him any amount due for calls or otherwise. The language of 
both the Act and the articles is clear and effect must, I think, be 
given to its obvious meaning. But it is said the true facts can
not be shewn. In limine, it is to be observed that everyone deal
ing with a company is supposed to be conversant with its mem
orandum and articles. Hamilton & Parker, 3rd ed., p. 107. and 
authorities there cited. Mr. Wilson and the Royal Bank must 
therefore be taken to have been aware, if my view of the mean
ing of the Act and articles is correct, that if the true facts were 
known the company had a right to retain any dividend declared 
to the extent necessary to cover any indebtedness to it by Male- 
kov. Mr. Wilson, by the form of transfers sent in and by his 
covering letter requesting the issue of the shares to himself “in 
trust." expressly calls the company’s attention to the fact that 
the transaction is not an ordinary transfer of shares to him in 
his own right. Strong and Henry, J.T.. in Page v. Austin, 10 
Can. S.C.R. 132, held the true facts could be shown even when 
the transfer registration ami share certificate were absolute in 
form. (1 wvnne. J., in the same case refused to go no far but said 
they might be in the case of mortgagees or trustees appearing 
upon the books so to be. Whilst the full transaction is not set 
out on the books, and it is difficult to see how it could be in view 
of the prohibition against recognition of trusts in the Act, the 
register does shew it in part. As stated above, however, 
plaintiff must be taken to have had knowledge of the company’s 
rights in the premises. How can it be said then that the com
pany is estopped ? True, if the claim was for calls on thcs« 
particular shares, then, probably they would be by virtue of th<
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nml receipt on the slum* certificate that they are fully 
paid up. But how can registration to Wils< ,1 “in trust” be held 
to be any statement of representation that Mnlekov owed them 
nothing? The essentials of an estoppel in puis are clearly stated 
by Strong. »T.. in Page v. Austin, supra, at p. 104. and, if 1 may 
he permitted to adopt his language in this case, the very founds 
tion upon which such a mode of concluding the rights of parties 
rests is wanting. 1 think then the company is entitled to suc
ceed on this issue.

There remains the question of costs. The circumstances ac
companying the payment of the dividend to plaintiff on the 
small lot of shares held by him is. 1 think, an admission of liabil
ity by th defendant. Vnder all the circumstances I think I 
should certify that there was sufficient reason for bringing the 
action even as to this amount in this Court. The order will 
therefore be that the plaintiff recover the general costs of the 
action up to the date of the payment of this amount to the bank, 
and that the defendant recover the costs of the issue on which 
they succeed up to that date. Subsequent to that date the de
fendant to have the costs. Set off" pro tanto to be allowed.

./udgntcnt accordingla.

B C.
8.C.

B.C.
Pekin i no 

Co.

GROAT v. KINNAIRD
Albirlil Nil prime f 'mill, Scott. Ntiinrt. Uni,' nml Simmon*. •/•/. 

October 23, 1014.

ALTA.
R. C.

1. Evidence i 8 11 A—03 i—Executors — Prima kacik cask — Debtor
OK DKCKAKK.il — lIl'HOEX OK CROOK.

It is only when the executor* representing the estate have made out 
a prima faeie case against a person who is alleged to have borrowed 
money from the deceased, that the harden of proof is shifted and such 
person IhiuikI to furnish other material evidence in corroboration of 
Iiis story, under the Evidence Act. Alta.. 1010 (2nd. sees.), eh. 3.

[ Thompson v. Coulter, 34 Can. S.t'.lt. 201. and Scott v. 1 lieu, 3 
D.L.R. 7«i7. considered. 1

2. Evidence ( 8 II A—05)—Executors (îiki iiv deceased to son
Loan — Burden ok proof.

The delivery of money by a father to his son is presumed to In- a gift 
and the burden of proof lies upon the father's executors or other per 
sons interested who contend that it was a loan.

|Cox v. Urnnrtt. 18 W.R. 510 referred to; see 20 ( ye. 10(10.)
3. Evidence ( 8 X! E—781 )—Testator — Cheque to son — (!ikt or

loan — Admissibility of evidence — Intent.
Evidence is admissible, on a dispute as to whether a cheque given 

to the son by the father was by way of gift or loan, to shew similar

1128



422 Dominion Law Reports. 120 D.L.R.

ALTA. gifts <>f tin- parent to other children or of tie- geneial plan of tin- 
parent to h-nd and not to givv property to his children under -similar

8.C. ei remind tureen. ( Per Heek, J.|

Kinnaikh.

\Siilmouth v. Siilmoulli, '£ llcan 477: I'uukiH v. Panear. L.ll. Id ( It. 
343, referred to; 29 ( ye. 1062 approved.]

Appeal from judgment of Walsh. J.. at trial.
Statement Appeal allowed.

C. C. McCaul, K.(for plaintiff, appellant.
S. E. Holton, for defendants, respondents.
Scott, J., eoneurred in the result.
Stvart, J. ;—1 agree with my brother Beck and for the rea

sons he gives that owing to the existence of the relationship of 
father and son the burden of proof that there had been a mere 
loan of the money was upon the defendants, the executors, who 
were plaintiffs by counterclaim. That bring so. however. 1 
think it becomes unnecessary to consider whether there was evi
dence corroborative of the son’s story. According to the inter
pretation of sec. 12 of the Evidence Act which was adopted in 
Thompson v. Coulter, 34 Can. S.C.R. 261. at 263, where the 
similar wording of the Ontario Act was under consideration, it 
is only when the executors representing the estate have made out 
a prima facie case against a person so that the burden of proof 
can properly be said to be shifted, that the statute operates in 
their favor and s it necessary that that person should, in
order to succeed, furnish other material evidence in corrobora
tion of his story. At least, that, I think, is as far as Thompson 
v. Coulter, supra, can be said to go. Scott v. Alien, 5 D.L.R. 767. 
also goes as far as that, but no further.

1 think this is the only possible interpretation of the statute 
which would not had to grave injustice but if the statute is so 
applied I do not see that it is fairly open to criticism.

Applying the rule in the present ease there can be no doubt 
that the burden of proof rested and continued to the end to rest 
on the executors and that they did not make out such a case as 
would shift the burden of proof to the plaintiff. That being so 
1 cannot see that the statute applies at all against the plaintiff 
so that there is no necessity to consider whether there was cor
roborative evidence or not. It may be as my brother Reek holds 
that the very fact which shifts the burden of proof to the exccu-

3
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tom, i.e., the existence of the relationship of father and son would 
be corroborative evidence sufficient to satisfy the statute in case 
the burden were not upon the executors but rested upon the son. 
Hut inasmuch as that fact places the burden upon the executors 
and inasmuch as they have not made out a prima facie case in 
the sense of actually shifting the burden of proof I think it is 
enough to say that the statute dot's not in their favor.

Perhaps a word n. ght usefully be atlded in regard to the 
extreme difficulty which would evidently arise in adopting any 
wider interpretation of the statute than that which I suggest. 
Suppose there had been a jury at the trial of this ease, the Judge 
would have been bound to tell the jury that the burden of prov
ing that there had been merely a loan lay upon the executors. 
Now all that the executors advanced as evidence to shew that 
there had been a loan was a rather uncertain admission alleged 
to have been made by the plaintiff to the executor Kinnaird. who 
referred to it as “leaving an impression” upon his mind and a 
statement by the plaintiff’s brother that the plaintiff had offered 
to pay it back. Now if the jury disbelieved these statements or 
found them insufficient to justify an inference of a loan the de
fendants must have failed. But this evidence was perhaps 
enough to demand a submission of it to the jury and therefore to 
necessitate evidence for the defence. Then would come the 
plaintiff’s denials. Now. if there should be a wider interpreta
tion of the statute than the one 1 suggest, how would the Judge 
instruct the jury in regard to it? It seems to me it would be a 
difficult task to give a proper instruction. Gould they be told 
that, although, after hearing the evidence for the defendants 
and for the plaintiff to which I have referred, they might be
lieve the plaintiff and not find enough in the defendant’s evi
dence to justify the inference of a loan, still, inasmuch as in 
order to get a verdict the plaintiff’s evidence must under the 
statute be corroborated they must therefore find a verdict for 
the defendants for $2.000? Surely they could not be told that, 
when they might not find sufficient in the defendant’s evidence 
to justify a verdict in any case. I do not think the words of the 
statute necessitates any such absurd result.

Of course, they might be told that if they disbelieved the

96
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defendant s evidence or thought it insufficient to justify the in
ference the counterclaim should be dismissed while if they be
lieved it and thought it sufficient then they must disregard the 
plaintiff’s evidence because uncorroborated, but 1 think that also 
would be unfair and unjust, and that it is not necessary to so in
terpret the statute. The words and spirit of the statute arc suffi
ciently complied with by saying that when the executors by 
means of fuels not denied us in Thompson v. Coulter, ubi supra, 
shift the burden of proof upon the opposite party in the sense 
that they are entitled under the law to a verdict if no further 
evidence is given then that opposite party cannot gel a verdict 
unless his evidence is corroborated. In other words. I think in 
the present case the plaintiff's evidence was entitled to be con
sidered even without corroboration, as long as the burden of 
proof rested upon the defendants. 1 agree also with my brother 
Heck that there was clearly not enough in the evidence to justify 
the inference of a mere loan when the burden of proving that 
such was the fact lay upon the executors and the presumption 
was the other way. I think, therefore, the appeal should be 
allowed with costs and that the costs below go as proposed by my 
brother Beck. The question of a satisfaction pro tnnto of the 
legacy will, of course, still remain open and may be decided in a 
proper proceeding taken for that purpose.

Bkck, ,). : This is an appeal from the decision of my brother 
Walsh at the trial without a jury directing judgment to be en
tered on the counterclaim for $2.108 less $227.40, the amount 
found due to the plaintiff on his claim. The counterclaim is 
for repayment of a loan of $2.000 alleged to have been made by 
the testator, of whom the defendants are the executors, to the 
plaintiff. The plaintiff is a son of the testator. The testator 
died on May 17, 1912. The $2.000 was given by the testator to 
the plaintiff by means of a cheque two or three days before the 
testator s death. The question for decision was whether the 
$2.000 was or was not a loan.

As presented to the trial Judge the question was solely—loan 
or gift. On the argument of the appeal counsel for the plaintiff 
contended that if it was not held to be a simple gift it should be 
held to be a gift by way of advancement or ademption or satis-
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faction pro tunto of a legacy to the plaintiff contained in his ALTA, 

father’s will. This aspect of the question does not seem to have s c*, 
occurred to any one at the trial. It is true that this does not in (iROAT

the slightest degree alter the question in issue—loan or gift—it r.
merely raises the further question of the consequences, if the KlNNAIW 
advance is found to be a gift. Nevertheless an adverting to Beoh J- 
principles and authorities applicable to the question of ademp
tion or satisfaction would undoubtedly have thrown much light 
upon the question of loan or gift.

The testator left an estate valued at something over $200,000.
There were six sons, including the plaintiff, and two daughters.
By his will the testator left a life estate to his widow and then 
the whole estate equally to his children. This is to be gathered 
from oral evidence of the of the will which was
in as evidence so that it appears that the plaintiff will be entitled 
to about $25,000 on the death of his mother who is quite old.

The learned trial Judge in his oral reasons for judgment says 
as follows :

There is in» ilmilit alsint the advance having liven made—that is ad
mitted by the |daintill‘. /‘rtmd fati< that was an advance [clearly the 
learned Judge means by wax of loan]; it was not a gift. I think the 
onus in on the plaintiff to prove that it, was a gift. I am unable to say 
that lie has satisfied me that this money was intended as a gift from his 
father to him.

He then discusses the evidence and proceeds 
I have to find therefore as a fact on the evidence that this sum of #2.000 

was advanced by way of loan by his father ami not as a gift. Even if I 
did not have that opinion, I do not see how the pin inti IT could possibly 
succeed with respect to the claim that he makes that this was a gift. The 
onus of proof that it wan a gift was upon him ; and this claim, under sec.
12 of the Alberta Evidence Act, eh. 3. 1010. 2nd sens., should lie corroborated 
by some other material evidence. We have no evidence hut hi- own to 
characterize this as a gift and it seems to me this evidence that it is a 
gift would require corroboration under that Act before it could lie con 
sidered effective. I find, therefore, that the plaintiff is liable to the defen 
«hints as executors for this money.

The words of s(*o. 12 of the Alberta Evidence Act are as fol
lows :

In an action by or against the heirs, next of kin. executors, administra
tors, or assigns of a deceased person, nil opposite or interested party shall 
not obtain a verdict, judgment or decision, on his own evidence, in respect 
of any matter occurring lief ore the death of the deceased person, unless 
such evidence is corrolmrated by some other material evidence.
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This section is in practically the same words as see. 10 of 
R.S.O. 1897. eh. 73. construed in the ease of Thompson v. Coul
ter, 34 ( ’an. S.C.R. 201. where the previous decision in McDonald 
v. McDonald, 33 ('an. S.C.R. 145, is referred to with approval as 
holding that the direct testimony of a second witness is unneces
sary. the corroboration may be afforded by circumstances. I 
cannot refrain from saying that in my opinion it is much to be 
regretted that such a provision appears in our Evidence Act. 1 
think it is calculated to produce gross injustice in many cases 
while the former well recognized rule of practice that credence 
should not be given to the unsupported testimony of a person 
claiming a gift debt or release against the estate of a deceased 
person, unless his evidence brings the clearest conviction to the 
tribunal which has to try the question, afforded a sufficient pro
tection to the estates of deceased persons.

That the learned Judge was under the impression indepen
dently of the Evidence Act that the onus was on the plaintiff to 
shew that the $2,000 received by him was a gift seems to me 
quite plain from the extracts 1 have given from his reasons for 
judgment. That his impression was wrong is quite settled. It 
is no doubt a rebuttable inference of fact that an advance from 
a father to a son. if nothing more appears, is not a loan but a 
gift—whether the gift effects an ademption or satisfaction of a 
legacy or debt or other obligation is another and a further ques
tion.

In Cox v. H' mutt (1870). 18 W.R. 519. James. V.<\, held 
that the delivery of money by a person to another to whom the 
former has placed himself in toco parentis is presumed to be a 
gift and the burden of proof lies upon any party who contends 
that it is a loan. In giving judgment he said :

In tlii•* ease I mu of opinion that tin- fi.000 pounds was a gift. At all 
i‘vvnts tin» executor# haw not made out that it was a loan the harden of 
proof lieing upon them. The testator had put himself completely in Inn, 
parruti» towards his son-in-law.

See also Roscoe N.P., Evidence, 18th ed. 598 ; 29 Cyc. tit. 
"Parent and child” pp. 1660 et seq. Hal’s Laws of England, 
vol. 15 tit : “(lifts” pp. 414 et seq; and vol. 17 tit : “Infants & 
Children.” pp. 1 Hi et seq.

In the present cast* the presumption being that the $2.000
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wuh a Rift and the oiiun of proving it to be a loan not upon the ALTA, 
plaintiff but upon the defendants, the executors, the require- s. C. 
inentH of the provision of the Evidence Act alreadv referred to ,7 
are fulfilled. The plaintiff says the $‘2,000 was a loan. The pre- 
sumption—the inference or rather the fart of the testator being KlN>A"‘ 
the father of the plaintiff from which the inference arises—is the B*'k J-
evidenee corroborative of the plaintiff's evidence.

The learned trial .fudge having based his decision on the facts 
upon a wrong view with respect to the onus of proof and the 
effect of the statute his reasons for deciding against the plain
tiff’s claim cannot be accepted and in the result we are left to 
decide the question upon our own independent view of the evi-

Were we investigating the question whether, assuming the 
$2,000 was a gift it was a partial ademption or satisfaction of 
the legacy to the plaintiff that question would have to be an
swered by ascertaining the intention of the testator with the aid 
of certain well defined prima facie rebuttable presumptions.

In Sid mouth v. Sidmoulh, 2 Beav., 447 at 455, Lord Lang- 
dale. M.R. says that : “Contemporaneous acts and even contem
poraneous declarations of the parent may amount to such evi
dence" (i.e. of the father’s intention that a gift was not in
tended but a trust in his favor) “has often been decided. Sub
sequent acts and declarations of the parent are not evidenee to 
support tin trust, although subsequent acts and declarations of 
the child may be so” (i.e. evidenee to support the trust). It 
seems equally clear that subsequent acts or declarations of the 
parent against a trust in his favour would be admissible.

In 29 ( 'ye. tit. Parent & Child, pp. 1062-3, it is said : “Evi
denee is also admissible of similar gifts of the parent to other 
children or of the general plan of the parent to lend and not to 
give property to his children under similar circumstancesIt 
seems to me that this is sound. The principle was acted upon in 
Fowkis v. Pascoe ( 1875), L.R. 10 eh. 343. where in holding that 
a transfer of stock to the joint names of the owner of the stock 
and a third party was intended not as a trust for the transferor 
but as a gift—(no doubt as a gift in the sense that the survivor 
would take the whole ; see Sidmoulh v. Sidmouth, supra p. 457)
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ALTA. ■—the Court took into consideration another similar transaction
8. C. of the transferor. It seems to me therefore that evidence of the

Kin if Amo.

way in which the testator in the present ease dealt with regard 
to other moneys turned over by him as well to his other children 
as to the plaintiff would be admissible in evidence on the ques
tion whether a gift being proved or admitted it was a partial 
ademption or satisfaction and if this is so that it was relevant 
also on the previous question—which is equally a question of the 
intention of the testator—whether the payment was by way of 
loan or gift. Evidence on this line was. it appears, proposed to 
be given on the part of the plaintiff but was not given in defer
ence apparently to the learned .Judge’s expression of opinion 
that it was not material.

In this view there is probably more evidence available one 
way or the other with which to assist in the solution of the ques
tion in dispute—loan or gift; and if 1 thought that the evidence 
before us was not clear enough 1 should he ready to afford 
tunity to produce further evidence. This was suggested even 
when the ease had gone no far as the Supreme Court of Canada 
in Thompson v. Coulter, supra.

My opinion, however, is that the evidence when looked at 
with a correct appreciation of the presumptions arising from the 
circumstances and of the effect of the Evidence Act establishes 
not a loan but a gift to the plaintiff. The question whether that 
gift is to be as a partial ademption or satisfaction of tIn
legacy to the plaintiff is a further question to be determined in 
another appropriate proceeding.

I would therefore reverse the judgment of the learned trial 
Judge and direct that the defendants’ counterclaim be dismissed 
and that the plaintiff have the general costs both of the claim 
and counterclaim, subsequent to the date of the delivery of the 
defence and counterclaim and with no costs to the defendants.

Simmons. J„ concurred in the result.

5
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HAMILTON v. PENNER.
Sii'l nlrhi inm Su /in un Court, baiiwnl, ./. Si /ilnnhir 15, l'.lH.

SASK

I. Coxkvxxts xxnruxiuTioxH (§ Il X 5> <'o\srm vxi.imtx; n»;n
-OixmiTiMi “eitoviso,” imxx inti.ki-iikit.i).

X proviso wholly inconsistent xvith ;i covenant is void and may hr 
rejected xvhere such interpretation will give effect to all the clauses of 
the contract.

IFummll v. <■«»«„,,#„ x. \| a t; It x A* «•»*. |PHI| I Cl.
•11 1. referred to.]

Action* on tin agreement of stile.
The action was dismissed, as prematurely brought.
•/. /■’. Frame, K.O., and I). Stewart, for plaintiff.
.1. Frame and ./. I). Hrowu, for defendants.

Lam ont. .1. : By an agreement in writing dated May 1. 1013, ••■mont, 
the plaintiff agreed to sell to the defendant Benner, who agreed 
to buy, lot 21 in block 35, plan ( M l.. Saskatoon, for £10,000.
The provisions contained in the agreement for the payment of 
this sum read as follows :—

$20,000 cash, receipt whereof is hereby acknowledged, a further sum 
by the purchaser assuming a loan of $5.000; the balance. $15,000, is payable 
m three equal annual payments, the first of such payments to be made on 
May I. 1104. Provided, however, that $1.0(10 is to be paid on the first 
$0,000 payment on October 1 next, provided the rent of the premises amounts 
to that sum. If the rent of the premises amounts to a less sum than $1.500,
I lien such lesser sum is to be paid on < let liber I. with interest t hereon at the 
rate of H |mt cent. per annum. . . . The first of such payments of interest
to be made on May I. 1011.
It was further provided that

In the event of default being made in pax ment of principal, interest, 
taxes or premiums of insurance or any part thereof, the whole purchase- 
money shall become due and payable.

The defendant covenanted to make these payment<. The 
$20,000 payment xvas made, and the defendant Benner entered 
into possession. On .Inly 20, 1013. lie re-sold to the defendants 
Cooper and Ilalliday. Immediately after October I the plaintiff 
demanded from the defendant Benner the rents which had been 
collected up to October I. The plaintiff says Benner told her 
he had received £100. Benner did not give evidence at the trial.
Not receiving any money, the plaintiff, on October 27, 1013, 
brought this action, in which she sues for the whole of the .<15.000 
unpaid under Benner’s contract. Two defences are set up: 
the first, that the action is brought prematurely; and secondly, 
that the plaintiff cannot shexx either a legal or equitable title to 
the land, and is therefore not entitled to succeed.

2»—20 D.I..B.
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The first question is, was then- a payment due when the action 
was brought? The agreement specifically makes the first of the 
deferred payments due on May 1. 1911. Then there is the proviso 
by which it is stipulated that on October 1. 1913, the defendant 
Penner will pay to the plaintiff the rents collected up to that date 
to the extent of $1,500. What is the effect of this proviso? Does 
it make a portion of the first payment fan amount equal to the 
rents collected) due on October 1. and the balance of the payment 
due on May 1, 1914? If so, a portion of the purchase money was 
due when the action was brought. If the proviso is to be inter
preted as making a portion of the first of the deferred payments 
payable on October 1. it is inconsistent with the clause which 
expressly sets out that the first of the defendant's payments was 
to be made on May 1, 1914, and, if wholly inconsistent, effect 
cannot lie given to it. In 7 Hals., at 517 and 518, the learned 
author says: “A proviso wholly inconsistent with a covenant is 
void and may be rejected,” and he cites as authority Furnivall 
v. Coombes, 5 Man. iV (!. 73(i. See also Watting v. Lewis, [1911] 
1 Ch. 414. In the present case the balance of purchase money 
was to be paid in three equal annual payments. To hold that 
a portion of the first payment became due on October 1, thereby 
dividing the first payment, would be inconsistent with this as well 
as wholly inconsistent with the express stipulation that the first 
payment was to be made on May 1, 1914. The proviso, therefore, 
is inoperative to make the first payment or any part thereof due 
before May 1. Furthermore, it is the duty of the Court to place 
such an interpretation upon a contract as will give effect to all its 
clauses if the same can reasonably be done. This, in my opinion, 
can be done by interpreting the proviso as an agreement on the 
part of the defendant to advance to the plaintiff, on account of 
the first payment due May 1. 1914, whatever rents he had collected 
up to October 1 not exceeding SI,5(H). This gives effect to the 
express agreement that the first payment was to be made on May 
1. and carries out what seems to have been the intention of the 
parties. Fenner’s failure to pay over on October 1 the rents 
collected, whatever other rights, if any, it may give the plaintiff, 
cannot be effective to mature the first payment before May 1, 
1914. This action was therefore prematurely brought, and will be 
dismissed.

Action dismissed.
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DOMINION TRANSPORT CO. v. GENERAL SUPPLY CO
Ontario Supreme Court. Meredith. C.-l.tt.. Mailmen. Magee, ami 

llodgins, JJ.A. September 21. 1014.

I. KnTOITLL (#111 K—70)—VoRHKNl'OXDKWi: -DkFKNHANT. I.[ABILITY or—
Plaintiff kmploykd by anotiikk company- -Hfi.ianck on iikfknd- 
ant’s coxdvct.

Estoppel is not niisi-il by enm-spomlenve shewing that defendant 
company entertained the lielief that it was liable for work done bv the 
pinintiIF where the plaintiff was in fact, employed by another com
pany not assuming to net for or on behalf id" defendant company, un 
less it is also shewn that plaintiff changed his position to his prejudice 
in reliance upon defendant company's conduct and letters.
Am:.\h by the defendant company from the judgment of 

the Senior Judge of the County Court of the County of Carle- 
ton in favour of the plaintiff company in an action in that 
Court, tried without a jury.

(1. (I. S. Lindsey, K.C.. for the appellant company.
Shirley Denison, K.( '.. for the respondent company.
The judgment of the Court was delivered by 
Meredith, C.J.O. The action is brought to recover the re

spondent's charges for transporting machinery from the Ottawa 
station of the Canadian Pacific Railway to the West End Con
struction Company, which I shall afterwards refer to as the 
construction company, in that city.

The machinery had been purchased by the construction com
pany from the appellant, and was shipped from Prescott to 
Ottawa by the Canadian Pacific Railway, consigned to the ap
pellant. By the terms of the contract of purchase, the pro
perty in the machinery remained in the appellant until the 
price of it was paid, and the purchaser was entitled to posses
sion of it until default in payment.

On the arrival of the machinery at Ottawa, the advice-note 
was handed to the respondent, a cartage company which delivers 
goods which arrive at Ottawa by the Canadian Pacific Railway 
to the persons to whom they are consigned, and a duplicate 
copy of the advice-note was sent to the appellant.

Upon the advice-note the words “no cartage” were stamped, 
which means, as the evidence establishes, that the shippers do 
not undertake responsibility for the cartage charges.

The construction company was desirous of obtaining quick 
delivery of the machinery, and its representatives, Claflfy and

ONT.

9.C.

Statement

Meredith, C.J.O.



Dominion Law Hworts. 20 D.L.R.432

ONT.

s. c.
Dominion
Transport

Sippi.y Co. 

Mwdith. r.j.o.

Grey. saw tin* agent of the respondent, Mr. Manners, and told 
him of this. Mr. Manners at .mice communicated with the appel
lant asking for its eonsent to the respondent’s letting the eon- 
struetion company have or delivering to that company the mach
inery, and the appellant’s consent was given to that being done. 
Arrangements were then made between the representatives of 
the construction company and Manners for the cartage of the 
machinery to the works of that company at or near Fairmount 
avenue. A discussion took place as to the charges, and it was 
finally arranged that the work should be charged for by the 
day. According to the testimony of Manners, Grey said that the 
charges would be paid by the appellant, but this was denied 
by Grey. Assuming that Ma. rs' evidence on this point is 
accepted, there is nothing to ate that Grey acted or as
sumed to act, in the transacts ur in making that statement, 
for the appellant : but it is clear that he was acting, as all the 
parties knew, for his own company.

The machinery was delivered in pursuance of this arrange
ment. and its delivery occupied several days.

On the 3rd July. 1911. the respondent sent to the appel
lant a bill of its charges, ami on the 19th of the same month the 
following letter was written by the sales-manager of the appel
lant :—

“Ottawa, Can.. July 19 11. 
“The Dominion Transportation Co., Ottawa. Ont.
“Gentlemen:— Attention of Mr. T>. II. Manners.

“We are in receipt of your statement dated July 3rd for 
cartage on car of machinery to Fairmount ave. We note that 
you charge us at the rate of #7.50 per day for five teams, which 
we think is a trifle stiff, in view of the fact that these teams were 
practically on the same waggon.

“We would thank you to look into this matter, and we think 
that you will agree with us that this charge is a little steep.

“Yours truly,
“The General Supply Co. of Canada Ltd.

On the following day, Manners replied to this letter, explain
ing the reason for the charges, ami concluded his letter by say
ing that In “would be pleased to see you personally and talk 
the matter over.”
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According to the testimony of («reçue, an officer of the ap
pellant company. Manners, in accordance with the suggestion 
in his letter of the 20th July, had an interview with Greene at 
which he repudiated all liability of the appellant for the re
spondent’s charges. Manners does not in terms deny this, but 
says that, according to his recollection, there were no repudia
tions of liability by the appellant until the following October.

On the 25th July, 11)11, the following letter was written by 
the appellant to the construction company :

“Ottawa. Can., July 25 11. 
“The West End Construction Co., Ottawa, Ont.

‘‘Gentlemen :— Beg to enclose herewith bill from the Dom
inion Transport Co. for the moving of large crusher, which they 
have charged to us, also the correspondence we have had with 
them in reference to this bill. We think that this price is pretty 
stiff, and, as you are acquainted with the facts, and as this 
should really have been charged to you direct, we think you 
had better take this matter up with them, as we think there is 
no need for us entering this in our books.

“In the meantime we will also voice our complaint to Mr. 
Manners.

“Yours truly,
“The General Supply Co. of Canada Ltd.,

In my opinion, the appellant is not liable for the respond
ent *s charges. There was, as between the appellant and the con
struction company, admittedly no liability on the part of the 
appellant to deliver the machinery at the construction com
pany’s works ; the appellant’s duty was at an end when the 
machinery reached the Ottawa station of the Canadian Pacific 
Railway Company. The contract for the transport of it to the 
construction company’s works was made between that com
pany and the respondent, and Claffy and Grey did not act or 
assume to act for the appellant in making the contract. If 
either of these gentlemen had assumed to act for the appellant, 
it may be that the subsequent correspondence would amount to 
a ratification of their cts; but, as they did not assume to act 
for anybody but the construction company, there was nothing 
to ratify.
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ONT The letters of the 19th ami 25th July seem to indicate that
S. c. the , or the writer of the letters, was under the impres-

l,<—on sion that the appellant was liable for the respondent’s charges, 
Thaxhpobt but that is clearly not enough to render the appellant liable.

It was argued for the respondent that the conduct of the 
^fiBNKBAL appellant after the receipt of the respondent’s bill of charges,

__ and especially the letters of the 19th and 25th July, estop the
Mnvd.th. c.j.o. api>i*llmit from denying its liability, but 1 am not of that op

inion. At most they shew that the appellant entertained the 
belief that it was liable to pay the respondent’s charges, but 
there is nothing to indicate that the respondent changed its 
position to its prejudice relying upon the appellant’s conduct 
and letters; and, in the absence of evidence of that having taken 
place, no estoppel arose.

There is, besides, the evidence of Oil -ne to which I have re
ferred that, at the interview between him and Manners, he 
(Greene) repudiated liability on the part of his company.

The appeal should be " * with costs and th judgment
be reversed, and judgment entered dismissing the action with 
costs.

Appeal allowed.
MAN. SWANSON v. McARTHUR.
_ ' Manitoba Court of Appeal. Ilowcll. C.J.M., Richard*. Perdue and Cameron, 
1 A• .1.1.A. Juno 20, IV14.

1. Contracts ( 8 II D4— 185 )—Sub-contract — Construction work — 
Change of scheme of work—Restrictions — Variations — 
Scale of payment.

A sub-contractor for railway construction work who by reason of 
a change of the scheme of work by the supervising engineer demands 
the right to proceed with certain new work which the change necessi
tated as “grading” is restricted to the price stipulated for that class 
of work between himself and the principal contractor although the 
latter, because of the extra expense which such grading entailed, 
was paid by the railway on the higher scale pertaining to “train- 
filling”; nor was the sub-contractor entitled to claim upon a percentage 
clause in the sub-contract which applied only to “variations” in the 
specific work for which the sub contract provided.

[Ricaneon v. McArthur, 1(1 D.L.R. 872, reversed.]
Statement Appeal from decision of Prcndergast, J., Swanson v. Mc

Arthur, 16 D.L.R. 872.
Appeal allowed.
C. I*. Wilson, K.C., for defendant, McArthur.
1). II. Laird, for defendants, Eastern Construction Co.
W. II. Trueman, for plaintiff.

1146
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Howell, C.J.M.:- Tin* plniiitifl' undoubtedly moved and man.
put in the embankment 204,010 eubie yds. of lot e rock and com- «• ,\.
mon excavation, both of which are mentioned in schedule 2 re swWsux 
ferred to, and made a part of his contract with McArthur, and 
in coming to this conclusion 1 am not differing from the finding Xl< X 8X111 8‘ 
of the learned trial Judge. The schedtde fixes the price for •'‘w11'c.j.m. 

this work at 50c per c. yd. for the loose rock and 25 c. per c. yd. 
for common excavation with an allowance also fixed by tin 
schedule for “overhaul.”

In his evidence the plaintiff claimed he was entitled to do 
this work under his contract because it was of the above char
acter and he undoubtedly did a very considerable portion there
of, expecting to be paid for it according to that schedule. Pro
gress estimates were issued by the engineers from time to time 
during the entire work describing the work done and tin* over
haul, and the plaintiff from time to time received payment from 
prices and quantities of the loose rock and excavation and over 
haul and the plaintiff from time to time received payment front 
the defendant company on the basis of these estimates. On the 
argument, Mr. Trueman for the plaintiff claimed and urged that 
this work was specifically described in the schedule and was 
therefore, lie urged, work which the plaintiff had a right to per
form and neither of the defendants could therefore, prevent 
him doing it.

The government engineer in charge of this work was called 
as a witness on behalf of the plaintiff, and he describes the work 
done by the plaintiff as “borrow,” “common excavation and 
loose rock.” This witness also gave the detailed amount for 
loose rock, common excavation and overhaul for this fill coming 
to McArthur under his contract as shewn in the estimates issued 
up to the completion of the works. If the matter had stopped 
here the plaintiff would be clearly entitled to recover the prices 
fixed by the schedule and not as claimed and found by the trial 
Judge.

The plan for the construction of the part of the railway 
where this work was eventually done at first contemplated a 
permanent bridge and so when the plaintiff’s contract was exe
cuted this work was not to be done by him. as he had nothing to
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MAN. do with bridges. Subsequently it was changed to trestle work 
O, a. and still it did not come under the plaintiff’s contract, because 

such work requires the filling in after the rails were laid by

Me Xrtiu b.
hauling the materials for the embankment for a considerable 
distance by train and dumping therefrom amongst the trestles.
a work not covered by the plaintiff’s contract. After the work 
had progressed upon tin- line it was discovered that, at this 
point on the plaintiff’s part of the line, and at three other parts 
on the line covered by McArthur's contract but not on the plain
tiff’s part of the work, there were borrow pits reasonably con
venient to the work from which loose rock and ordinary excava
tion could be taken to make these embankments; but as the dis
tance of the haul and the height of the embankments were much 
greater in these four places than ordinarily, and as McArthur 
knew that the roadbed where these four fills are situate was orig
inally intended to be done by himself, he thought that the plain
tiff did not have a right under his contract to do this work, lie 
therefore entered into an arrangement with the government 
engineers that he would put steam shovels and engines on each 
of these fills and rush the work, not putting in trestles, and wait
ing for the rails to be laid before any embankment was con
structed. and it was agreed that, between him and the commis
sioners. this work should be considered as “train haul ” and paid 
for at 52c. per e. yd.

After this arrangement had been made, the plaintiff claimed 
and insisted that this work, after the above changes, was within 
his contract and refused to let either of the defendants enter 
upon the work or put steam shovels upon it ami he went on with 
the work from this borrow pit. moving loose rock and common 
excavation, claiming that it came within schedule 2 of his con
tract. The original contract provides that the engineer may 
make such changes in the construction of the roadbed as he 
thinks fit. lie changed the plans so that the fill in question be
came one of grading—that is simply moving earth and loose 
rock from a borrow pit to the embankment.

I think the plaintiff was right in claiming, after this change 
had been made, that the work thereby came under his contract. 
Calling it train haul did not make it that, and if it had been train
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haul the plaintiff would have no right to do the work. After 
more than half the work was done a letter of May 5 was written 
by the resident engineer to the ehief engineer stating that this 
work would not be paid for as train haul and progress estimates 
were regularly issued during the work, as above mentioned, des
cribing the work to be what it really was.

Much evidence was given to shew that an agreement was 
made between the plaintiff and the defendant company fixing 
the plaintiff's compensation at 40 cents per yd. If that is estab
lished the plaintiff cannot recover, for he has been paid that 
amount; but I need imt discuss this evidence.

MAN

C. A.

Mc.Xktu lit.

Howell, 0.1.M.

Tin- learned Judge disposes of this matter as follows ;
In this case, tin- chief engineer directed Mr. McArthur, represented b\ 

tin* subcontractor, where train tilling was indicated on the profile, to <|n a 
certain other kiiwl of work : anil a« that other kind of work was "grading" 
according to Mr. Itiehan. and as "grading** is provided for in clause t of 
the principal contract. Mr. McArthur was hound to comply and. as grad 
ing is mentioned in schedule one of the sub-contract, it became also the 
plaintilf’s duty and privilege to execute the same.

'I’llis work, however, whilst being "grading" ollered special difficulties 
not usually found in grading, owing particularly to tin- depth of the de 
pression which existed not only in the path of the line hut extended far on 
both sides. If done with special appliances such as steam shovels, that 
would increase the cost: if done, as it was. without special appliances, 
the lalxir was very much greater. The engineers consequently considered 
it fair to allow Mr. McArthur more than for ordinary grading. They 
allowed him Ô2 cents, which is the usual price for train till, and returned 
it in a column entitled "train till"—which, however, did not change its 
true nature of "grading." and was moreover not meant to. as ihe eertili 
cate (üi tiui return purports to he for "grading."

The plaintiff swears that about the time the work was com
pleted an engineer on the works told him the work would be 
finally passed as “train-fill." but 1 cannot see how this statement 
can vary a bargain made between the plaintiff and McArthur.

The learned trial Judge then proceeds to hold that under 
see. 8 of the plaintiff's contract lie is entitled to recover 90 per 
cent, of 52c. per e. yd. for this work.

See. 8 of the contract is as follows :
Should the variations made hv the chief engineer of the commissioners 

necessitate the performance of work of a character not set out in the 
schedules hereto, and should the parties hereto not mutually agree upon 
the prices to he paid therefor, then the employer shall pay to the contractor 
for such work a ninety per centum of the amount ho shall receive therefor 
from the commissioners.

T shall not repeat what I have above set forth as to the nature
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MAN.

V. A.

Swanson

Mc.Xrthvh.

ÎIowpII, C.J.M.

lUeharda, I.A.

mid character of this work further than to say it is exactly of 
the character set forth in the schedules to the plaintiff’s contract. 
It was so sworn to by the witnesses, so claimed by the plaintiff, 
and his counsel asserted that because it was of the character set 
forth in the schedules he had a right to prevent the defendants 
from interfering with him. When McArthur entered into the 
contract with the plaintiff there was no work for the latter to do 
at that fill and no doubt lie thought he could make what bargain 
he chose as to these deep fills, but as the changes came within the 
schedules of the plaintiff's contract the latter insisted that he 
was entitled to do the work under his contract, and it follows 
he must bo paid for as provided for by these schedules.

With great deference and after reading the carefully pre
pared judgment of the learned trial Judge. I do not think that 
tin- plaintiffs compensation for this work is governed by or 
comes within clause 8 of the contract, but must be paid for 
according to the terms of the schedule. The amount that tin- 
commissioners allowed to McArthur for this work has nothing to 
do with the bargain made with the plaintiff’.

The appeal must be allowed with costs and the judgment 
entered for the plaintiff must be set aside and entered for the 
defendants with costs of suit subsequent to August 4. 1913.

IhviiAims, J.A. The work which the plaintiff did was grad
ing. which is distinctly provided for in his contract with the 
defendant as work to be done by him; and he entered upon it 
and claimed the right to do it as grading, because of its being 
covered by the contract. But. because the defendant wras paid 
for it as train-filling, the plaintiff claims that he is entitled to be 
paid for it as if it had been train-filling. When their contract 
was made it did not contemplate work of any kind being done 
by the plaintiff at the place where he afterwards did that now in 
question. It was then intended that the place should be per
manently bridged, and that class of work is not included in the 
contract. But. as a result of two changes made by the chief 
engineer, it ultimately became grading.

The plaintiff claims that under sec. 8 of the. contract he be
came entitled to 90 per cent, of the price paid the defendant. 
That section reads:

8. Should the variations made by the chief engineer of the commissioners 
necessitate the performance of work of a character not set out in the
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schedules hereto, and should tin* parties hereto not mutually agree upon 
the prices to 1m* paid therefor, then the employer shall pay to the coil 

tractor for such work a ninety per centum of the amount h<- shall receive 
therefor from the commissioners.

In the above “employer” refers to the defendant and “eon 
tractor’ ’ to the plaintiff.

The section depends on what is covered by ‘‘variations." 
To me it seems that it can only mean variations in those things 
which the contract contemplated that the plaintiff should per
form. Now the contract did not contemplate work of any kind 
by him at the place in question. By the principal contract with 
the commissioners the defendant was to do that part of the line 
by bridging, which is specially excepted from the contract be
tween him and the plaintiff. Therefore, it seems to me that sec. 
8 in no way affects the ease. The variation that took 
place was not a variation of anything that the plaintiff had 
agreed to do. The work came to him because of something, that 
he. had not at all undertaken to do, being turned into a class of 
work that lie had agreed to do. So that what happened was the 
exact opposite of what was contemplated by sec. K. Instead of 
work that he had contracted to perform being turned into work 
that lie had not. work that he had not contracted to do was 
turned into work of a class that he had undertaken to perform. 
His title to do it, if he was entitled, was because by those changes 
it became converted into the class of work he had contracted for, 
not that, having been within such a class, it had been changed 
to something not within his contract. It is only where the varia
tions call for work of a character not set out in the schedules 
that sec. 8 applies. After it once became of the class of work the 
plaintiff was entitled to do, it was not varied in any way. Calling 
it “train-fill,” in the dealings between the defendant and the 
commissioners, did not make, it such. It remained “grading,” 
whatever called. It being grading, and done as such it came 
within the plaintiff's fixed schedule of prices, and it seems to me 
that it was no concern of his what the defendant received for it.

With deference. 1 would allow the appeal with costs, set aside 
the judgment in the Court of King’s Bench, and enter judgment 
there for both defendants with costs.

MAN.

(V A

McAkthvh.

Blrharde. J.A.

Perdue, J.A., and Cameron, J.A., concurred.
Appeal allowed.
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KOOP v. SMITH.
liritixh Columbia Court of Appeal, Marilonahl. ( 1 .. Irring, Martin, (lallihv.r

ami MrPh'dlips, JJ.A. X ore other 3. 1914.
1. FRAUDULENT CONVEYANCES (§ IV 1.*») XoTK'K ItlCHTS AND LIABILITIES

OK PURCHASER—OKI'S OX PARTY ATTACKIN'!! THK TRANSFER, WHEN.
The oniiH is upon the party attacking the validity of a transfer made 

to a creditor as an unlawful preference under the Fraudulent Preferences 
Act. H.C.. and bringing his action more than (it) days after the transfer 
attacked, as to which special provision is made by see. 3 12a K to establish 
the mala Jidrs of the transferee; hence, in the absence of proof of notice 
or knowledge on the part of the transferee of the transferor's financial 
embarrassment, the plaintiff will fail to make out a case of intent on 
the transferee's part.

[Johnstone v. Hope. 17 A.R. 10; Haros v. Markup, 10O.R. 107; Multan's 
Hank v. Halter, IS Can. S.C.R. NS; Stephens v. M< Arthur, 19 Can. S.C.R. 
440; and Allants v. Hank of Montreal, H B.C.R. 314, 32 Can. S.C.R. 719. 
referred to.]

2. Evidence ( j I IE—205)—Presumptions—From silence—Failure to
TESTIFY. FROM SICKNESS—EFFECT.

Where defendant was shewn to be unable to attend tin- trial on account 
of ill-health, and her application for a postponement of the trial has 
been denied, as it did not up|ienr probable that her health would im- 
prove, no unfavorable inference is to be drawn against her from her 
failure to give evidence where the plaint iff insists upon proceeding with 
the trial.

Statement Appeal from the judgment of Hunter, (in the plain
tiff's favour in an action impeaching, as a fraudulent preference, 
a hill of salt* made to the defendant by her brother.

The appeal was allowed, Irving and («alliher, JJ.A., 
dissenting.

.17. A. Macdonald, for appellant, defendant.
Hums, for respondent.

Mm iluiiuld. Macdonald, C.J.A.: The plaintiff's ease i hat the bill of sale 
in question in this action was a fraudulent t fence.

Our Fraudulent Preferences Act, R.S . eh. 94, makes a
clear distinction between transfers of property made with intent 
to prefer and those which have that effect. In this it follows the 
Ontario and Manitoba statutes as amended since such decisions 
as Mol son's Haul: v. Ilaller (1890), 18 Can. S.( \R. 88, and Stephens 
v. McArthur (1890), 19 Can. S.C.R. 440, so that now the only 
distinction between 13 Eliz. eh. 5 (2), as re-enacted by sec. 3 (1) 
(a) of our Act and clause (fc) of the same section, which declares 
that transfers, “if made to or for a creditor with intent to give 
such creditor preference over his other creditors or over any one 
or more of them as against the creditor or creditors injured, 
delayed, prejudiced or postponed,” shall be utterly void, is that
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the «no relates to transactions with creditors while the other c
voids transfers which offend against its provisions though made <’ \ 
to persons who are not creditors of the transferor. The mala fairs 
aimed at is expressed in identical language in each. The decisions, 
therefore, under 13 Kliz.. may now be more confidently applied 
than before the change in the wording and arrangement of the l’'1'1
statutes above referred to.

As I read the authorities, the better opinion even before such 
amendments was that in order to defeat a transfer of property 
to a creditor the creditor must be shewn to have concurred in the 
fraudulent intent. That opinion, it is manifest, was adopted 
by the Legislatures making such amendments, and by our own 
Legislature in passing the statute now under consideration.

That the burden of proof to establish the mala fairs of the 
defendant rests upon tin- plaintiff is not open to doubt, and hence, 
in the absence of proof of notice or knowledge on the part of the 
transferee of the transferor’s financial embarrassment, the plaintiff 
will fail to make out a case of intent on the transferee’s part :
Johnstone v. //<>/>< (1890), 17 A.IL (Ont.) It): Hums v. Moduli 
(18S:>). 10O.K. 107.

It is also clear that if there was bona fair pressure exercised 
by the defendant upon her debtor the transfer should be upheld 
even if the inference that she knew of her debtor's financial 
difficulties be justified on.the evidence in this case. Adams \.
Hank of Montreal (1899), 8 B.C.IL 311. may be referred to a- on.1 
of the most recent authorities on this point, and one in which 
the cases bearing upon it are collected and considered.

The facts, briefly, are that T. .1. Smith was indebted to his 
sister, the defendant, for two years’ arrears of wages, amounting 
to $3,000. The bond fairs of this debt is not questioned; the 
only evidence in the case from which any inference can be drawn 
either favourable or unfavourable to the defendant on the question 
of her bond tides is that of her said brother. 1 will assume for the 
purposes of this decision that T. J. Smith was insolvent when lie 
executed the bill of sale in question. It may be that the fair 
inference from the evidence is that he was then insolvent or knew 
that he was on the eve of insolvency. I do not find it necessary 
to decide that question, because, in my opinion, the bill of sale 
was given for valuable consideration, and no want of bond tides 
on the part of the defendant has been shewn.
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Smith's evidence is to the effect that, oil the death of his wife 
0. A. about eight years before the trial, he induced the defendant, who
|xulll, was then a school teacher in one of the other provinces, to become

his housekeeper at a salary of about SI,500 a year. For six years
___ he paid her wages regularly, but for two years before the execution

Mf\j°Aa,d' <>f the bill of sale, owing to illness and absence from business and
pressure upon his financial resources in connection with his large 
business interests, he had allowed her wages to fall into arrears. 
She requested payment on several occasions, and finally Smith 
offered her the horses and other effects described in the bill of sale 
in full satisfaction of the arrears, which she accepted, and there
after maintained the horses at her own expense. Smith em
phatically affirms that the transaction was bond fide, but 1 do 
not rely upon that, as apparently the learned trial Judge did not 
accept that statement. Where the burden of proof is on the de
fendant 1 accept the finding against her of the learned trial Judge 
whether expressed or implied in his conclusion, but where the 
burden is on the plaintiff, I must see whether there is any evidence 
from which a proper inference can be drawn in support of such 
an issue. Now, the plaintiff offered no evidence from which it can 
be inferred that the defendant knew of her brother’s financial 
embarrassment (assuming that he was embarrassed), other than 
what was given by Smith himself. He says that the only know
ledge she could have, so far as he knew, was what she might infer 
from the fact that lie had not been able for some time prior to the 
execution of the bill of sale to provide as liberally for his domestic 
establishment as theretofore. Now, unless it could be properly 
inferred from the fact of retrenchment in household expenses, and 
his failure to pay her wages in cash, that she knew he was so 
financially embarrassed as to make it a fraud on his part to offer, 
and on her part to accept, the men le of payment offered her, then 
the finding of main fiden against her cannot be supported.

An attempt was made by plaintiff to shew that the goods 
comprised in the bill of sale were worth very much more than the 
debt, and that the discrepancy was so great as to brand the 
transaction with fraud. Doubtless great inadequacy of considera
tion is a badge of fraud, but such has not been made out in this 
case. Smith had owned a large* number of show horses, kept by 
him not for profit but for pleasure; they were a source of expense
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B. C. mere suspivion in the absence of affirmative evidence of fraud, or of con
1 1 trolling circumstantial evidence leading to that conclusion.

VMITII

On the whole 1 am of the opinion that the plaintiff has not 
made out it ease of want of bond fid (ft on the part of the defendant. 
There is, as 1 have already intimated, no positive evidence at all

M,u iluliilld. to shew a fraudulent intent, nor are the circumstances such as 
to enable one to say that the defendant took the bill of sale with 
knowledge of Smith’s alleged insolvency, or if she had knowledge, 
that the pressure she exerted was not bond Ji(l<\

I would allow the appeal and dismiss the action.
lnl«.J.A. Diving, J.A., dissented.
Martin, J.A.

1

Martin, .1 .A. : This is an action to set aside a bill of sale of 
certain horses to the defendant, and it was not begun till more 
than 00 days thereafter, so is not within sub-sec. (2a) of sec. 3 
of the Fraudulent Preferences Act. There is very little dispute 
on the facts, the real question being the inference to be drawn 
from them. The submission is that the learned trial Judge has 
not correctly applied the law relating to preference and pressure, 
which essentially remains as it was when decided in Adams v. 
Hank of Montreal ( 1800), S B.C.R. 314, affirmed by the Supreme 
Court of Canada. (1001) 32 Can. S.C.R. 710. and leave to appeal 
refused by the Privy Council. I think this submission is correct, 
and that there was clearly good consideration and legal pressure. 
In addition, I am of the opinion that the fair value of the horses 
was not, on the evidence, more than S3,000, which is the con
sideration given in the bill of sale. We were invited to assume 
that the defendant had no means of her own, and therefore the 
sale was obviously a sham one, as the keep of the horses pending 
a sale thereof would be only an expensive burden upon her which 
she could not bear, but the evidence is that the defendant had for 
about eight years been housekeeper for her brother at the salary 
of about SI,500 per annum, having left Manitoba, where she was 
a school teacher, to go to Vancouver for that purpose, at, at least, 
double the salary she had been getting as a teacher, and her 
board. So, if anything is to be assumed, it should be that the 
defendant in all that time would have saved something at least; 
but it is quite sure that it cannot be assumed she was penniless 
even though she was not paid for about two years.

I have only to add, with respect to the fact that the defendant’s
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evidence was not given, 1 hat she applied. >upported by reputable 
medical testimony, for a postponement of the trial on account 
of her illness, which was refused, as her severe nervous disorder 
seemed to he of such a nature that it could not be. said when >h« 
would be (it to appear in Court, and therefore the trial Judge 
held that "it is quite obvious that the plaintiff's rights cannot hr 
deferred indefinitely, and therefore the case had to go on." In 
such circumstances no unfavourable inference could fairly be 
drawn against her, but apart from that the case against her fails 
of itself.

The appeal, therefore, should be allowed.

(i.XLLlHKK, J.A. (dissenting) : I agree with Iavixo, J.A.. for 
the reasons given.

B. C 

( A.

Martin, J.A.

M<•Phillips, J.A.: The appeal is one from the judgment of m«imiîiiii- j.a. 
the Honourable the Chief Justice of British Columbia Hunter,
C.J.), the action being one brought to set aside a bill of sale, of 
date May 15, 1912, given by Thomas T. Smith, the brother of the 
defendant (appellant), covering a number of horses, carriages 
and harness.

The evidence shews that the defendant, the sister of Thomas 
J. Smith, left other employment and went to reside .with her 
brother, and her salary as housekeeper was to be SI,500 a year, 
and at the time of the making of the bill of sale had been some 
8 years in this employment receiving her salary, and had been 
paid the salary up to May, 1910, when her brother went to 
England. Besides acting as housekeeper, the defendant exhibited 
her brother's horses at various horse shows in different places, 
riding and driving them, being a skilled person in such work.
And since the giving of the bill of sale the horses have been kept at 
the expense of the defendant, and she has had possession of them.
The consideration as expressed in the bill of sale is stated to be 
•S3,000, and the defendant made the affidavit required by statute, 
under date May 18, 1912, that the assignment made was bona 
fide and for valuable consideration, and that it was not made 
for the purpose of enabling the grantee (the defendant) to hold 
the goods mentioned therein as against the creditors of the grantor 
(Thomas J. Smith), nor for the purpose of protecting the goods 
against the creditors of the grantor, or of preventing the creditors 
of the grantor from obtaining payment of any claim against him.

30—20 U.I..K.
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1

Th(l plaintiff (respondent) in the action is a judgment creditor, 
C. A. having taken from Thomas ,). Smith a confession of judgment, 
Kool, under date February 13, 1912, for the sum of $0:1,698.77 and in

i’- terest and costs. Judgment, however, was not entered up until
MI1II~ September 18. 1912. and then entered for the sum of $53,917.19 

McPiiuiips. la. ant| (.osts of suit; that is, there had been paid in the interim a sum 
of approximately $10,000.

The contention of the plaintiff at the trial, and given effect 
to by the learned Chief Justice—the trial Judge was that the 
bill of sale was given with tin* intent to defeat, hinder, delay anti 
prejudice the plaintiff and tin- other creditors of Thomas J. Smith, 
and that the bill of sale was null and void under the Fraudulent 
Preferences Act and the Fraudulent Conveyance Act.

It is to l>e noted that the judgment of the learned ( *hief Justice 
as contained in the Appeal Hook does not specifically set forth the 
findings of fact which, in my opinion, with all respect, are called 
for when a conveyance is set aside as being void under the Fraudu
lent Preferences and the Fraudulent Conveyance Act, or either 
of them. What is found is this that a confession of judgment 
being given on February 13, 1912, the giving of the bill of sale 
some three months afterwards, being a sale by a brother to a 
sister, constituted suspicious circumstances, and that the burden 
of proof rested upon the defendant to support the validity of the 
transaction, and the defendant did not appear at the trial. Again, 
with all respect, I cannot subscribe to this view of the law. It 
was the bounden duty of the plaintiff to establish by evidence 
that the transaction was one that could reasonably, fairly and 
justly be impeached upon statutory grounds, and, failing that, 
the conveyance should be allowed to stand. In my opinion no 
cause of action such as was alleged by the plaintiff existed upon the 
facts as disclosed at tin- trial, and the judgment cannot be sup
ported.

A striking commentary upon the contention of the plaintiff 
is the plaintiff's own action and conduct. What do we find the 
plaintiff doing? Taking a confession of judgment from Thomas 
J. Smith on February 13, 1912. What was Thomas J. Smith’s 
financial condition at that time? It can only be assumed that the 
plaintiff believed him to be solvent, otherwise the confession of 
judgment would be void under the invoked statutes. To indicate
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solvency, the plaintiff's claim was reduced by nearly 810.000 in 
the space of seven months, yet lie complains of a hill of sale given 
to the defendant about 3 months after the giving of the confession 
of judgment to himself. A further circumstance that calls for 
consideration, and which indicates to my mind that the plaintiff 
did not consider that Thomas .1 Smith was in insolvent circum
stances. and unable to pay his debts in full, is the non-entry of the 
judgment confessed on February Id, ID 12, and not entered until 
September 1">, 1912. The entry of this judgment at the time 
when given would have enabled the plaintiff to proceed to execu
tion against the personal property of the judgment debtor, and 
the horses, the subject matter of the bill of sale, would have been 
levied upon, and a certificate of judgment could have been regis
tered against the real property of the judgment debtor. This 
course was not adopted, the plaintiff no doubt preferring to wait 
and receive the substantial sum evidently received by way of cash 
payments, and then, notwithstanding this substantial advantage 
attained, it is sought to be made out that within three months 
of the giving of the confession of judgment, and during the time 
substantial payments were made to the plaintiff, Thomas .1. Smith 
was in insolvent circumstances and unable to pay his délits in 
full, and that under such circumstances the impeached bill of 
sale was given, and that in the giving of it Thomas ,J. Smith in
tended to delay, hinder or defraud his creditors. Now this was 
the case the plaintiff had to make out if it were the case the plain
tiff was a substantial gainer, as during this time of insolvency he 
had received substantial payments, and if these payments were 
made by Thomas .1. Smith when in insolvent circumstances, 
they could, if attacked within sixty days thereafter, have been 
declared utterly void—vide Fraudulent Preferences Act, sec. 3.

Therefore, approaching the facts of the present case as present
ed. it is conclusively impressed upon me that no such facts existed 
at the time of the making of the bill of sale which would warrant 
or support the same I icing set aside.

Certain statements were put in at the trial shewing the assets 
of Thomas ,1. Smith, and in the plaintiff's case (ex. (i was put in 
Appeal Book, p. 93), dated September S. 1911—comparing that 
statement with the statement which went in upon the cross- 
examination of (Jerrard (». Koop (a son of the plaintiff), and

B. C.

A.

r. Phillips. J.A.
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B. C which is marked as ex. 12 there is ample evidence to reluit any
0. A. evidence (although 1 fail to see any) given upon the part of the

plaintiff that Thomas .1. Smith was at the time of the giving of 
the hill of sale in insolvent circumstances, or on the eve of in
solvency, or that the facts were such as would entitle the l-ill of

MrPhillipR, J.A sale being set aside. It is a matter for remark that when ex. 12 
was introduced in evidence it was accepted as being a statement 
of the assets of Thomas ,1. Smith as examined into by Messrs, 
ltiddell. Stead, Hodges iV Winter, of the City of Vancouver, 
chartere< 1 account ants.

Now this statement is very complete, and is in no way im
pugned; in fact, as stated, it would seem to have been admitted 
in evidence as portraying the actual state of Thomas J. Smith’s 
business affairs and assets as of September li. 1912, and would 
indicate that there was an estimated surplus of $445,179.43.

It is only necessary to glance over the statement to see that 
the properties and holdings of Thomas ,1. Smith are very con
siderable, and no doubt of possibly fluctuating value; but can 
it be said, bearing in mind all the attendant facts and the evidence 
as adduced at the trial, that it has been demonstrated—as it 
should be demonstrated in a Court of law. and proved as it should 
be proved in a Court of law that Thomas J. Smith at the time 
of the giving of the bill of sale, namely, on May 15, 1912, was in 
insolvent circumstances and in any way constrained by the statute 
law? See The Vplanrls Ltd. v. Goodacre (1914), 20 D.L.R. 68, 50 
Can. S.C.R. 75, where insolvency held to be not proved.

In my opinion there can be but one answer, and that is that 
the plaintiff has absolutely failed to make out a good and sufficient 
case to successfully impeach tin* challenged bill of sale.

The plaintiff alleges that he sues on behalf of himself and all 
other creditors of Thomas .J. Smith, but it is a matter for remark 
that no other creditors come forward or give evidence in the action 
save one—the Rank of Ottawa—and the bank seems quite 
satisfied with regard to an indebtedness exceeding $50,000. It 
is true the bank has security, but it is a matter for remark that the 
plaintiff is also shewn to have security for the indebtedness of 
Thomas .1. Smith to him.

Without further enlarging in detail upon the evidence, it is 
apparent, upon a careful study of the same, that the plaintiff has
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fallen far short of establishing the ease the law requires established, B c 
and evidence even upon which inferences may be drawn is wholly <\ A.
absent. It is true the learned Chief Justice has drawn inferences iTTiTïî»
from circumstances detailed in his judgment, but, with all respect fr
aud deference, I cannot agree with the conclusions arrived at SMI™' 
either that the onus probandi was shifted to the defence or that M J-A- 
there was any need for corroborative evidence of the hom'i fairs 
of the transaction, i.e., the giving of the bill of sale. It cannot be 
gainsaid upon the evidence that Thomas I. Smith was indebted 
to the defendant in the amount which formed the consideration 
for the bill of sale, and the affidavit of luma fairs as required by 
statute was made by the defendant.

It would appear that the defendant has been ill for some time, 
and was ill at the time of the trial, and the defence desired a 
postponement of the trial. This was opposed on the part of the 
plaintiff, and the action was tried necessarilx without the evidence 
of the defendant.

I)r. \Y. I). Brydon-Jaek, the family physician, was called, 
and he testified to the inability of the defendant to be present 
at the trial or examined in the action. The evidence of a physician 
of undoubted standing, in my opinion, must be taken and accepted 
in a Court of law when the physician is speaking as to the state of 
health of his patient. Of course there might be a case where 
something tangible is developed and where circumstances might 
call for further inquiry, but nothing of that kind was here disclosed.
I cannot at all agree—and it is with respect and deference to the 
learned Chief Justice I state it to the proposition that in the 
present case an independent physician should have been called.
I know of no rule of law of this nature as affecting the evidence 
of a physician—what physician can better speak to the state 
of health of the patient than the family physician? And what 
interest can actuate or would be deemed.to actuate a physician 
in the giving of his evidence other than to give it fairly and 
frankly and in accordance with the fact ? It would have to be 
evidence of the most cogent character, and evidence that would 
affect the professional standing of the physician, which would 
have to he introduced to in any way tend to challenge or weaken 
the evidence of the attending physician. Therefore, in my 
opinion, no inference should have been drawn adverse to the
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c defondant Localise of the fact that she was not present at the 
0. A. trial and did not give evidence thereat.

In my opinion the plaintiffs failed utterly in making out any 
'*• such case as warranted the setting aside of a conveyance, which,

!__ " upon the facts, must Le accepted as Leiug made for good and
i*>iiin■ m. consideration in law, and at a time and under circum

stances that were not affected by the existing statute* law, ami 
that therefore the transaction the giving of the hill of sale— 
was a valid ami effective sale.

Now, to deal with the law as affecting the impeached trans
action if it lie that the* giving of the hill of sale* operated to prefer 
the defendant to other creditors and that ever was the intention 
which is not proved the transaction does not offend against the 
Fraudulent Conveyance Act, if the transaction lie honestly entered 
into, i.e., lie bona Jid< Lord Justice (Jiffard said, in Alton v. 
Harrison (1809), 38 L.J.Ch. 009, at 071 :

I have no hesitation in saying l liai if the deed is bond fob . it makes no 
difference so far as regards the statute of Elizabeth whether or not it in
cludes the whole property. By bond fide 1 mean that the deed is intended 
to o|>erate according to its tenor, and is not a mere cloak for providing 
something for the benefit of the person who makes it.
See also Ex parte Ganns, In re liamford (1879), 12 Ch.l). ((’.A.) 
314; In re ltd* (1904), 73 L.J.K.B. (C.A.) 929. affirmed |190:>| 
A.C. 443, 74 L.J.K.B. 918; Miilcahey v. Archibald (1898), 28 
S.C.R. 523, Sedgwick, J., at pp. 528, 529.

With respect to the application of the Fraudulent Preferences 
Act, in my opinion no case has been made out, as it was incumbent 
upon the plaintiff to have shewn that the giving of the bill of sale 
was an unfair or improper transaction, and further, there must 
not only be proved a preference but a fraudulent preference: see 
Bank of Australasia v. Harris (lSlil), 15 Moo. P.C. 97, and at 
p. 1 hi; Maisons Bank v. Halter (1891), 18Can. S.C.R. 88; Stephens 
v. McArthur (1892), 19 Can. S.C.R. 446, Strong, .)., at pp. 452- 
450; Eac v. McDonald "(1887), 13 O.R. 352, at pp. 366, 367.

With respect to the suspicious nature of the transaction and 
where rests the onus—as remarked upon by the learned Chief 
Justice—it is noteworthy that in Ex parte Lancaster, lie Marsden 
(1883), 53 L.J.Ch. 1123, suspicious circumstances were considered, 
being a case where fraudulent preference was alleged, Cotton, 
L.J., at 1124, said:—
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Now, undoubtedly tin* circumstances of this rase an- suspicious I'here 
cun be no doubt about that. . lint what we haw to consider is not
what the object of tin- father-in-law was, but whether the son-in-law acted 
as he did in order to give his father-in-law a preference. The words of the 
statute are: “with a view to giving such creditor a preference over t he other 
creditors.” That must mean that it is done substantially with the object 
of giving a preference. . I cannot think that the proper inference to ,
be drawn from the evidence is that the debtor did what he did in order to 
give his father-in-law a preference over the other creditors. This being a 
matter for the appellant to make out -not, of course, conclusively, but so 
as to satisfy us in my opinion, he'has failed to discharge the onus, and the 
appeal must be dismissed.
Also svv Laurie, In re; (Ireen, Ex /mile ISPS), 07 L.J.Q.B. 4.31.

In my opinion the transaction impeached was valid. It 
therefore follows that in my opinion the appeal should he allowed, 
and the judgment of the Court below set aside, with costs here 
and the Court below to the appellant.

.1 ppm/ allowed.

Re INTERNATIONAL ELECTRIC CO., LIMITED 
MrMAHAN’S CASE.

Ontario Snprrno Court, Mrralith, t',,1 .C.l\ 1 lay 5, 1914.
1. COKI’ORATIOXK A XII COM CAM EH I $ V I —340 )—Dlssol.l Tlox A XII WIXIlIXi;

il- Pitot i;iu in Hooks of com cany -Kviiifm i of.
As Iietween tin- contributories of a company in liquidation under 

the Winding up Act. It.R.t . 1900. eli. 144. its books are prim à fa<i< 
evidence by see. 144. but that section does not make them evidence in 
favour of the liquidator against an alleged contributory where the 
issue is substantially between a creditor of the company and person- 
proceeded against as shareholders.

2. COBPOBATIOXS AMI COMVXMKS ( !j VI —342 I—W I MUM. I I' -HlJOCKIM UK
SIM III: CltKIHTOB—UlClIlT TO I’ROI I I n UY.

An application for a winding up order should not lie granted when 
sought for the sole purpose of enforcing a single creditor's claim in 
a case where such claim could Ik* as well enforced by a writ of execu
tion. I Dictum /er Meredith, ( '.I\ i

Appeal by the liquidators of the company from the finding 
of the referee in a winding-up proceeding that one McMahan, 
deceased, was not at the time of his death the holder of unpaid 
shares in the company for the payment of which the respondents, 
his executors, were liable.

F. Arnoldi, K.C., for the appellants.
T. (L Meredith, K.C., for the respondents.
May 5. Meredith, V.J.< \l\ :—The appellants allege that 

McMahan, at the time of his death, was the holder of 50 un
paid shares of the ( stock of this company, and so his

Smith.

5
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estate is liable to them for *1.250. the shares having been issued, 
and taken up. at $20 each; the defences raised by the respond
ents are : (1 i a denial that McMahan ever was a shareholder of 
the company; (2) an allegation that, if lie ever were, lie Iwcamc 
such a shareholder, under such circumstances as render the 
transaction invalid: and (•!) an allegation that, in any ease, a 
compromise of all claims of the company against him. in respect 
ot any ownership of shares, was made in good faith by him with 
the company, many years ago, by. which all such claims were 
satisfied and discharged.

The learned referee, against whose judgment this appeal is 
brought, found in favour of the appellants on the first ground of 
defence; but against them on the second; and does not seem to 
have considered the third.

Ill dealing with the evidence, the referee had no advantage 
over any Court that may have to deal with it now, because the 
evidence was not taken before him; it was all taken by his pre
decessor in office, who died after the argument of the case before 
him and before being able to give judgment in it. The point, 
whether the present referee had power to consider the case with
out taking the evidence again, was raised before him. but was 
not renewed here; and, as I understand them, both parties now 
desire that the case he finally disposed of on the evidence as it 
stands.

The onus of proof of liability is on them, and they must 
satisfy it just as fully as the company would be bound to do if 
suing for calls upon its stock.

The appellants must prove that McMahan was a shareholder 
of the company; that is the first step towards recovery from his 
estate. Have they done so?

Subscriptions for stock in this company were taken upon a 
regular form of application for shares. A "broker" was em
ployed to solicit subscriptions, and was paid a large commission 
on all subscriptions procured by him.

It is alleged by the appellants that McMahan subscribed for, 
and was allotted, 50 shares of the stock, in the regular and usual 
manner; but there is no direct evidence of any subscription by 
him; if his estate be held liable, it can be only on circumstantial
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evidence. Tin* “broker" proved that he solicited McMahan, 
Imt was unable to say that he ever subscribed for, or promised to 
subscribe for, any of the stock; it would have lx-en in the broker’s 
interests to have proved a subscription. No application, or other 
writing, in McMahan’s name, purporting to be a subscription, or 
request, for, or agreement to take, any stock, is produced.

The circumstances relied upon as proving that lie was a share
holder are: (1) the existence at one time of an application pur
porting to have been McMahan’s; (2) the sending to him by post 
of notice of the allotment to him of ">() shares; and id) his conduct 
at a meeting of the directors of the company, and also at a meet
ing ot its shareholders, as recorded in minutes of such meetings.

Much reliance was placed also upon entries in the books of 
the company, including the minute-books. But 1 am unable to 
perceive how the books of the company can be considered legal 
evidence against tin- respondents—how they can be such evidence 
any more than entries in McMahan's books would be evidence 
against the appellants: I mean, of course, in such a case as this. 
Entries in private books may. of course, in proper instances be 
used to refresh memories, but are not, in themselves, evidence, 
in such a case as this.

The Ontario Companies Act, under which, 1 understand, this 
company was incorporated, provides (2 (!eo. Y. eh. 41. see. 121 ) 
that certain books, which the Act declares shall be kept, shall be 
prima facie evidence in any action or proceeding "against tIn
corporation or against any shareholder or member:’* but how can 
McMahan lie held to have been a shareholder so as to admit such 
evidence against him until hi- is otherwise proved to have been a 
shareholder? The books are evidence against the company and 
those who compose the company : that is reasonable: but it would 
be most unreasonable to use the books of the company against 
any one alleged to be a member of it until such membership should 
be proved.

The Winding-up Act, H.S.C. 1906, eh. 111. under which, 
properly or improperly, these proceedings are being taken, pro
vides (sec. 114) that, “as between the contributories of tin- 
company,” its books shall be prima facie evidence; but this matter 
is not one between contributories; it is, as I have said, substanti
ally one between a creditor of the company and persons proceeded

ONT
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against as shareholders of the company; the contributories take 
no part or lot in it; it is a roundabout way of doing that which 
might directly be done under the creditor's writ of execution. And 
1 have more than once said that no application for a winding-up 
order would ever lx- granted by me when sought for the sole pur
pose of enforcing a single creditor’s claims in a case where such 
claims could lx- as well enforced in the ordinary method.

Upon the evidence adduced, reasonable men might find that 
the company at oik- time had an application for shares purporting 
to have been signed by McMahan on one of its usual forms; so 
too they might find that it had not. Hut there- is no evidence 
whatever that any such application was signed by. or that the 
signature to it was in the handwriting of, McMahan; the direct 
evidence, even of him most likely to have known if McMahan 
ever signed such a paper, points to the contrary; those connected 
with the company falsely represented in bold print upon the 
company's prospectus that McMahan was president of the com
pany, and thereby, if the evidence is believed, induced some 
persons to take stock who otherwise would not have done so.

Reasonable men might find also, upon the evidence, that notice 
of the allotment of 50 shares of the company's stock to McMahan 
had been posted, addressed to him; but there is no assertion that 
it was registered; and so it was not good notice under the provi
sions of the Ontario Companies Act, sec. 110, even if McMahan 
were a shareholder. Hut, even if it could be found that McMahan 
received the notice, it would afford little, if any, circumstantial 
evidence that he was a shareholder, because not only was there 
mi evidence of actual acquiescence in the allotment, but, soon after 
the time when the notice is said to have been sent, McMahan was 
active and strong in repudiation of any connection with the com
pany: it may possibly have been such a notice that gave cause for 
this activity.

The great weight of the evidence is in favour of his having 
repudiated the setting down of him as a shareholder as well as the 
setting down and advertising of him as president of the company.

The learned referee seems to me to have erred, in dealing with 
this question, in two respects: (1) in substantially accepting the 
entries in the company’s books as evidence, in themselves, against 
the respondents; and (2) in holding McMahan bound by the words
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of the company’s resolution in the settlement with him as if they 
were his own, and not only holding him so bound, hut also bound 
by such conclusions as the referee thought flowed logically from 
them. Neither man. nor the law, is always logical; nor are any 
of us ever too safe in relying altogetlier upon things which may 
seem to us to be logical conclusions; and in this case we must 
always remember that we have to deal with the sayings and doings 
of business men in a business transaction in which the niceties 
of accurate speaking or writing are not the strongest points of their 
dealings. The referee was led finally to his conclusion against 
the respondents on the short ground that “the man who paid 
a smaller sum in full of his subscription must have been a sub
scriber." But, in the next sentence, the referee declares that 
McMahan “certainly repudiated his liability;” and there is no 
suggestion that he repudiated liability on any ground but the 
one that he was not a subscriber. The ground upon which the 
referee has held that he was not liable does not seem to have 
occurred to any one until it was raised in these proceedings.

As I have pointed out, the words of the resolution relied upon 
by the referee are not McMahan’s, but are those of the company 
seeking to fasten upon him the liability which he '‘repudiated.”

McMahan’s statement was, according to the witnesses, that 
he was not liable, but that, to help those who asserted that they 
had been misled by the unauthorised use of his name, he would 
contribute towards the fund that was being raised with a view to 
satisfying every one. Why should not the company be as much 
bound by his words, and by all logical deductions from them, as 
he by theirs?

But, even if I were so unreasonable as to be unwilling to 
accept anything but a literal interpretation of the resolution of the 
company as absolutely binding upon McMahan, was the referee 
justified in thinking that they must mean a payment in respect 
of tin* subscription for 50 shares made before the meeting? 
Assuredly he was not. McMahan, according to t he referee, repudi
ated any such liability; and, according to the great weight of the 
evidence, denied that he was either shareholder or president of 
the company. The compromise made provided, in effect, that 
he should subscribe for 10 shares of the stock of the company, 
which he should pay for at the nominal value of .$25 each, and that
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lie should pay an additional 870; both of which lie did. In these 
circumstances, why should the words “his subscription" he at
tributed to the “subscription” lie “repudiated,” and not to the 
one he then made for the 10 shares? I am quite unable to find 
any substantial reason why they should not be read as applicable 
to the only subscription McMahan is proved to have made.

If McMahan had lived long enough to be a witness in his own 
behalf, and had, before his death, as such a witness, denied ever 
subscribing for, or accepting, the shares in question, could any 
judicial officer have hesitated, for a moment, in holding that his 
estate is not liable? If he should ho found to have been liable, 
I could not but think that death had won the appellants' ease. 
The observations of one of the Lords Justices in the case of Hill 
v. 11 11 .son (1873), L.H. 8 Ch. 888—though doubtless going too 
far —as well as the case itself, are of assistance in dealing with any 
case in which death has disabled a person from testifying in his 
own behalf.

On this first question involved in this appeal. I can come to 
no other conclusion than that the appellants have not satisfied 
the onus of proof upon them, that McMahan was a subscriber for 
the .">() shares.

And, treating the entries in the books of the company as legal 
evidence against the respondents, 1 would also unhesitatingly 
reach the same conclusion.

[The learned Judge here referred to In re llaninfiah Oil /»*< 
fininy Co., Arnot’s ('ose (1887), 3(1 Ch. D. 702. and continued.]

It is true that it would appear from the evidence that much 
less was said by McMahan against setting him down as a share
holder than against setting him out as president ; but that was 
only natural; one would not expect anything else. The gravest 
feature of the ease was in the complaint of subscribers that Mc
Mahan's name lured them into the company to their loss. Atten
tion would he centred upon that.

I do not stop to consider whether I should or should not agreo 
with the referee on the ground upon which he held that the 
respondents are not liable, because it does not seem to me to be 
needful to go as far as he went, in this respect, in order to defeat 
the appellants' claim, if subscription for the shares had been 
proved.
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There was a real contest, waged in good faith, between the 
company and McMahan, as to whether he was liable or not as a 
holder of 50 shares of the company. At a meeting of the company, 
called for the purpose of considering all such matters,, a com
promise, made in good faith on both sides, was reached, and a 
settlement effected, which had been, entirely, carried out years 
before the winding-up order in this matter was made. Assuredly 
such a settlement is valid, and cannot now be ripped up by a 
creditor of tin* company or by any one else. In Lord liilhaven's 
(Use (1865), 5 I)e( 1. .1, iV S. II, and in Dixon v. Evans ( 1872), 
Lib 5 ILL. 606. persons who were admittedly shareholders were 
relieved under a compromise: in such a case as this, necessarily, 
there must be power to compromise, or otherwise release, a claim 
such as this,for.if not, relief would be obtained in an act ion,whet her 
brought by the company or the alleged shareholders; and the 
law could hardly compel a company to litigate even a claim in 
which it was obvious that it must fail. There is no question of 
reducing the capital stock of the company; the stock remains; 
there was no subscription for it beyond the 10 shares.

The appeal must lie dismissed with costs.
.— .!/>/>#al dismissal.

ASTLEYv GARNETT.
liritish Columbia Court of A p/ieal. Macdonald, C.,l.1.. Iremy. Martin <iallihcr 

anil MrCliillips, •/•/..t. Xorcinher 3, 1914.
1. Brokers t$ Il B—12 Real estate Comi-exsation StmnKwv <n

' iikokkr's sKitvicks.
That a real estate agent. authorized hy the owner to find a purchaser, 

hut not having the exclusive agency, had introduced the propert y first 
to the eventual buyer, who had then declined to negotiate for it. will 
not entitle the agent to any compensation or commission on a sale being 
later effected through another agent if what the first agent did was 
not the efficient cause of the sale, nor was the fact of such introduction 
by him notified to his principal until after the sale had been effected 
through the other agent.

2. Aitkai. <$ VII I. 475i Revikv ok vkhhht Pmixkksk No exidemk
(IX WHICH TO HKASClNAHLY I INI) DISMISSAL RATHER THAN NEW Till XL,

If there was not evidence sufficient to go to the jury upon which they 
could reasonably find a verdict against the defendant, the case should 
not have been left to them, but if it was jeft to the jury and they bring 
in a perverse verdict in favour of the plaintiff without the insufficiency 
of the plaintiff's evidence being remedied during the progress of the 
case, an appellate Court may properly dismiss the at ion instead of 
directing a new trial.

{.MacKcmie x. II.C. Elixir,, It. Co.. I.'* D.L.R. Ô30. 19 B.C.H. l.Sbat, • 
v. Slaters, 30 Times 1..IL 290; Mctro/mli/an v. Wriyhl. Il A.C. 152; 
Cox v. English, Scottish ,V Australian Hank. |190.")| A.C. Ifis, referred to; 
Toronto Hi/, v. Kiny, |190K] A.C. 2(H), 77 L.J.P.C. 7, ; Fraser v. brew, 
to Can. S.C.lt. 211: and It, ,ff, n*h in v. bey. 13 D.L.lt. 70. 2stU.lt 
191. distinguished.]
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Appeal from tin* judgment of Macdonald, based, as 
alleged, on a perverse verdict.

The appeal was allowed, Martin. dissenting.
E. ('. Mayers, for appellant (defendant).
Douglas Armour, for respondent (plaintiff).

Macdonald, C.J.A.: The appellants were holders of coal 
leases for which they authorized respondent to find a purchaser, 
agreeing to pay him a commission. After some efforts to do so 
which resulted in nothing, the respondent brought the leases to the 
attention of one Donald and his associates. This was in April, 
1909. He then applied to Garnett, the husband of the appellant 
Mrs. Garnett, who acted for her throughout the transaction, 
for prices and terms, and was by Garnett referred to the appellant 
Stirling the co-owner with Mrs. Garnett. Garnett informed 
the respondent that he would agree to whatever he might arrange 
with Stirling. Stirling gave a written authority to sell the leases 
at the price and on the terms therein set forth. Nothing was 
therein mentioned about commission, but appellants do not 
dispute that respondent would have been entitled to a commission 
had he procured a purchaser.

Shortly after bringing the leases to the attention of Donald, 
namely, at May, 1909, the respondent left British Columbia to 
reside in Toronto, and thereafter appears to have had no com
munications with Donald and his associates concerning the leases. 
While in Toronto he endeavoured to obtain a purchaser there 
for the leases, to which he had the consent of Garnett. He failed 
to make the contemplated sale at Toronto, and notified Garnett 
of this failure. Thereupon the appellants, in June, 1910, gave an 
option of purchase of the leases to Donald. The option was in 
due course exercised and the sale concluded. The option and 
sale was brought about through the agency of one Frampton, 
to whom appellants agreed to pay the commission. On hearing 
of this sale the respondent wrote Garnett claiming that it had been 
brought about by his bringing the leases to the attention of Donald, 
and he therefore claimed the commission.

There is a good deal of conflict of evidence on some phases 
of the case, but on what to my mind is the deciding point there 
is no conflict. I will assume in the respondent's favour that the 
sale which was finally effected was the result of his negotiations
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with Donald, although, if I were sitting as a judge of the facts. 
I should not, perhaps, come to that conclusion. The appellants 
have shewn that they made the sale through Frampton: that 
they had no knowledge that the respondent had previous!) 
negotiated with Donald. The respondent frankly states that ln- 
lmd never disclosed the identity of Donald to Garnett, hut claims 
that he had done so to Stirling. Me thinks hi- must have told 
Stirling verbally, but is unable to swear to it; hut he relies upon 
a letter which he says he wrote to Stirling on the eve of his de
part ure from Victoria by which lie informed Stirling of his nego
tiations with Donald, or Donald's then associates, lie says In- 
left the letter with the hall porter of the I'nion < luh with instruc
tions to give it to Stirling, or to mail it he is not clear which. 
Stirling denied the receipt of the letter, or that In* was ever made 
aware of the identity of respondent’s clients, and the hall porter 
was not called to testify as to what lie had done with the letter. 
In these circumstances the respondent cannot, in my opinion, 
possibly hold his judgment. The outstanding undisputed facts, 
then, arc that when the appellants made the sale through their 
agent Frampton, they did so in good faith and without even a 
suspicion that they were selling to a person with whom tin- re
spondent had previously negotiated.

It does not help the respondent to say that he told Donald, 
or his associate Johnston, who the owners of the leases were; 
that is clearly beside the mark. If it were material I should 
not interfere with the jury’s finding notwithstanding that Johnston 
has denied it. as belief or disbelief of that testimony was a matter 
essentially for the jury. Other grounds of appeal were taken, 
but in view of the conclusion 1 have come to as above set forth 
it becomes unnecessary to consider them.

1 would allow the appeal, and dismiss the action with costs.

Irving, J.A.: -Two points have been raised before us. Tin- 
first is as to the jury’s finding. The right to recover is founded 
on the service rendered : that service must he the efficient cause 
of the sale. If the jury had properly understood that question 
it was not possible for them to have found for the plaintiff. Tin- 
sale took place June 10, 1910. to Johnston, through an agent 
named Frampton. The* plaintiff claims that lie had introduced 
the matter to Johnston in April, 1909. That fact is not disputed.

B. C 
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But Johnston says that lie then had no intention of buying the 
property, and that it was not until September, 1000. when his 
engineer advised the purchase of the property for the more con
venient working of his adjoining mine, that he determined to buy 
the defendant's property. It is possible that Astley's services 
were a nine qua non, but they certainly were not the efficient cause 
of the sale.

(iarnett and Stirling, who had the matter in hand for Mrs. 
(iarnett, swear that the plaintiff did not make them aware that 
Johnston was a possible purchaser.

In Metropolitan li. Co. v. Wright (lNNti . 11 App. ( as. 152, the 
principles on which new trials against evidence ought to be 
granted were considered by the Court of Appeal and House of 
Lords. That case has been followed in many cases, and was 
followed in the Privy Council in Cox v. English, Scottish and 
Australian Haul;, [1905] A.C. 108, where it was said that the 
principle could not be better stated than it was by Lord Selborne 
in the Court of Appeal in the following terms:

ll is not enough that the Judge who tried the ease might have conic 
to a different conclusion on the evidence than the jury, or that the Judges 
in the ( 'oui t where the new trial is moved for might have come to a different 
conclusion: but there must be such a preponderance of evidence, assuming 
there is evidence on both sides to go to the jury, as to make unreasonable, 
and almost jn rverse. that the jury, when instructed and assisted properly 
by the Judge, should return such a verdict.
The rule is plain. The application of it is sometimes unfortunate. 
To my mind this verdict was perverse and should be set aside.

On the second point, the learned Judge, in my opinion, im
properly excluded evidence which the defendant had a right 
to put before the jury as tending to support his case : Stephenson 
on Evidence, 4th ed., pp. 158-4; Varrelmann v. Phoenix Hrewerg 
( o 1894 •: I: « R. 135.

I would allow the appeal and enter judgment for the de
fendant, or. in the event of the Court being against that view, 
the defendant is at least entitled to a new trial.

Martin, J.A., dissented.

(Ialliukr, J.A.: I have weighed the evidence very carefully, 
and in my opinion it falls short of establishing that the plaintiff 
was instrumental in bringing about the sale of the coal lands in 
question, or contributed thereto.

I would allow the appeal.
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McPhillips, J.A.: I concur in the reasons for judgment of 
the Chief Justice, and merely add some further conclusions with 
respect to some of the points pressed by counsel.

Mr. Armour, counsel for the respondent, very ably contended 
that the verdict of the jury and the judgment entered thereon 
was sustainable upon the ground that there was evidence to go 
to the jury and that the jury rightly passed upon the question of 
credibility, and that the ease was not one to be disturbed upon 
appeal, and cited, amongst other cases, Toronto Hij. v. Kimj, 
[1008] A.C. 200, 77 L.J.P.C. 77, as a controlling decision. It is 
true that their Lordships of the Privy Council have said that the 
findings of the jury will not be set aside or a new trial ordered 
simply on tin1 ground that such findings are not such as a Court 
of Appeal might, have arrived at; but the decision was based 
upon the premise that there was evidence to go to the jury, 
which, in my opinion, was not the situation in the present case, 
and the ease should have been withdrawn from the jury when 
that application was very properly made at the close of the 
plaintiff's case. Then, with respect to Fraser v. I)mr 11900), 
30 Can. S.C.H. 241. that is an authority which takes the inquiry 
really no further, as the decision there was that, where a case 
has been properly submitted to the jury and their findings upon 
the facts are such as might be the conclusions of reasonable men, 
a new trial will not be granted on the ground that the jury mis
apprehended or misunderstood the evidence notwithstanding that 
the trial Judge was dissatisfied with the verdict.

In the present case, whilst I am of the opinion that the case 
should not have been submitted to the jury. I am further of the 
opinion, upon the whole case, that the verdict of the jury was not, 
upon the facts before them, the conclusion of reasonable men, 
viz., a verdict for the plaintiff for 10', commission on 824,000 
when the outstanding facts of the case to my mind are incontro
vertible that the sale was made in absolute good faith through 
Frampton, without there being anything whatever in existence 
which would entitle the plaintiff to claim any commission upon 
the sale from the defendants.

( ounsel for the respondent also cited lieiffenstein v. l)cn 11012), 
7 D.L.R. 04, 13 D.L.R. 70, 28 O.L.R. 401. In that case several 
trials had been had with a jury. A new trial was directed, upon
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the ground that there was no evidence whatever to warrant the 
finding of the jury that the plaintiffs were guilty of contributory 
negligence, and in the result it was directed that there should lie 
a new trial and striking out the direction of the Divisional Court 
that the new trial should he had lief ore a Judge without a jury. 
1 agree with Meredith, C.J.O., wherein he states, referring to the 
class of action, being one of negligence for personal injuries sus
tained, at p. HO:

A jury is an eminently proper tribunal for tin* trial of the matters that 
are in issue between the parties.
Hut in the present case I cannot say that it was one that was 
best tried by a Judge with a jury. I would prefer to say that 
it was more fitting that it should have been tried by a Judge 
without a jury, and unquestionably had it been so tried the learned 
trial Judge would not have found as the jury did for the plaintiff. 
The verdict cannot be said to be other than perverse, and further, 
when of the opinion that there is no evidence callable of being 
adduced fitting in its nature to be submitted to a jury of reasonable 
men, one is constrained to say that the present ease is not one that 
calls for the direction that a new trial be had between the parties. 
1 had occasion, in MnvKenzie v. British Columbia Electric It. Co. 
(1014), 1Ô D.L.R. 530, 10 B.C.K. 1, to deal with the question, 
when should a new trial not be directed? My view of the law 
then was—and I am of the same opinion still—that if there is 
not evidence sufficient to go to the jury upon which a jury could 
reasonably find a verdict against the* defendant, the case should 
not be submitted to the jury (and with all respect, in my opinion 
the learned trial Judge erred in the present case in not with
drawing the case from the jury), and whether the jury disagree 
or render a verdict, judgment may lx- entered for the defendant 
by the Judge or tin* Court of Appeal. (Also see Skeate v. Slaters 
Lhl. (1913-1914), 3» T.L.R. (C.A.) 290.1

I would therefore allow the appeal, the appellant to have the 
costs here and below.

A ppcal allowed.



20 D.L.R.] Stovel Co. v. Detremaudan.

STOVEL CO. v. DETREMAUDAN. MAN
Manitoba King's bench, (Salt, ,/. July 14. 1911.

1. Principal and ack.xt ($ II B— 17 1"ndis<'u»nkd mjk.w Hvkrand as
wick's AliKNT- IhuHT TO 8VK HOTII. llu\\ UMITI D

Where the husband, who appeared to be principal in the transaction 
in respect of work ordered done by him, was in fact acting for his wife, 
who was the real principal, the parties doing the work, on discovering 
that fact, may elect whether they will look to the husband or to the 
wife for payment, but are not entitled to judgment against both.

Trial of action for work done, involving question of umlis- statement 
closed agency.

Judgment was given for the plaintiff against the principal; 
action dismissed tis to the other defendant.

K. /•’. Haffner, for plaintiffs.
/*’. (>. Taylor, K.<\, for defendants.

(>alt, J.:—On August 21, 1913. the plaintiffs commenced aalt-J- 
this action against A. II. I)etremainlan. claiming the sum of 
$(i02.77 as a balance due to the plaintiff for printing a special issue 
of the defendant’s newspaper, “The Hudsons Bay Herald.”
After examination of the defendant for discovery, the plaintiffs 
ascertained for the first time that the proprietor of “The Hudsons 
Bay Herald” was Madeleine Detremaudan, wife of the first- 
named defendant, who had acted as attorney for his wife in con
nection with the matters in question. The plaintiff thereupon 
added Madeleine Detremaudan as a party defendant, and 
claims judgment against both. The defences consist almost 
entirely of denials of the plaintiffs’ claim.

It appears that in or about November, 1912, one ('. K. Ska les 
approached the defendant, A. H. Detremaudan, with a view to 
persuading him to issue a special edition of “The Hudsons Bay 
Herald” in order to advertise that newspaper and bring in sub
scribers for it. Skales was to obtain advertisements, and was to 
lie paid a commission on the results of his labours. A. II. Detre
maudan at length agreed to this proposal, and on the suggestion of 
Skales decided that the special edition should be printed and 
published by the plaintiff company.

Skales resided in Winnipeg, and most of the work of obtaining 
advertisers, etc., was to be done here. He accordingly interviewed 
Maxwell McElhcran, general superintendent of the plaintiff 
company, and outlined the scheme to him. Skales was slightly 
known to the plaintiffs in connection with other business matters,
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but Detrcmaudan was not known at all. The plaintiffs, with a 
view perhaps of ascertaining exactly with whom they were 
contracting, on November 26,1912, wrote the following letter, ad
dressed to “The Hudsons Bay Herald,” Le Pas, Man.:

Gentlemen,—We herewith enclose copy of letter delivered to-day to 
Mr. C.K. 8kales. We understand Mr. Skales has been collaborating with 
you in the publication of a special edition. Trusting that our action meets 
with your approval, and awaiting your further instructions,we are,

Yours truly, Htovel Company.

The letter referred to as having been delivered to Mr. C. K. 
Skales was also addressed to “The Hudsons Bay Herald,” at 
Le Pas, Man., and reads as follows:

Attention Mr. C. Ix. Skales.
Dear Sirs. We hereby agree to print special edition of the “Hudson's 

Bay Herald” for you, to be delivered by about February 1st. 1013, for $35 
per page. Copy to be in our hands not later than the 24th of December, 
1012. Awaiting your further instructions, we are,

Yours truly, Stovel Company.

A great deal of evidence was called by the defendants from 
witnesses who happened to be present at one or more interviews, 
prior to the letters above1 quoted, between Skales and Detre- 
maudan. These witnesses confirmed Detrcmaudan in his con
tention that it was specially agreed between him and Skales that 
he. Detrcmaudan, was to be under no liability whatever in connec
tion with the publication of the special edition. Whatever be 
the truth in regard to the mutual arrangements between Skales 
and Detrcmaudan, tin1 real question for decision is, what was the 
arrangement, if any, between Detrcmaudan and the plaintiffs.

On December 7, 1912, Detrcmaudan, writing from Le Pas, 
on a letter-head of “The Hudsons Bay Herald," shewing himself 
to be the editor, answers the plaintiffs’ letter of November 26, 
as follows
Messrs. Stovel Company, Winnipeg, Man.

Attention Mr. C. Ix. Skales.
Gentlemen,- Answering your favour of the 26th ult., I beg to state 

that it is true I am collaborating with Mr. C.K. Skales in the publication 
of a special edition of “The Hudson’s Bay Herald,” and the prospects look 
satisfactory so far. In ease Mr. Skales finally succeeds in obtaining the 
necessary advertising help required, as soon as he furnishes me with sub
stantial proof that he has «lone so, I will advise you and forward you the 
material that 1 am supposed to furnish. The price of $35 a page for the 
printing is quite satisfactory to me.

It appears to me that this letter was a clear notification by
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A. 11. Detremaudan to the plaintiffs that he was willing to accept 
responsibility for the publication of the special edition.

In due course copy was prepared by this defendant, and a large 
amount of advertising was obtained by Skales ami furnished to 
the plaintiffs, and the proof of the special edition was submitted 
to and revised by Detremaudan in accordance with the arrange
ment. The edition was duly got out. It resulted in a loss, and 
the plaintiffs’ claim is for the balance due to them on the contract. 
I think it quite unnecessary to examine the various contradictions 
which exist in the evidence of the parties prior to the date of the 
above correspondence, which, to my mind, dearly fixes Detre
maudan with liability.

At the conclusion of the trial I pointed out to counsel for the 
plaintiffs that the liability of the defendant Madeleine Detre
maudan could only arise by virtue of her husband’s agency, and 
I reserved my decision in order to consider the situation created 
by making both principal and agent defendants. The plaintiffs 
doubtless had a right to look to A. II. Detremaudan, who appeared 
to be principal in the transaction. They also had a right to hold 
Madeleine Detremaudan liable as soon as they discovered that 
she was the real principal. But they could not hold both. The 
plaintiffs acted under a misapprehension in attempting to hold 
both husband and wife liable. They have now elected to look 
to the husband. I therefore give judgment in favour of the 
plaintiffs against A. H. Detremaudan for the amount claimed, 
together with interest and costs. The action must be dismissed 
as against Madeleine Detremaudan with such costs as she incurred 
in her own defence.

./ iiili/ ment for /tin ini iff*.

STOVEL v. DETREMAUDAN.
Manitoba King's litnch, (Salt, ./. Xore tuber It, 1914.

1. Costs (§ II—37)—Apportionmknt; division -Two defendants; same
CONTEST.

Where defendant’s wife was joined as a defendant after her husband's 
examination for discovery and was represented by the same counsel 
at the trial, a judgment against the husband with costs but dismissing 
the action as against the wife with such costs as she incurred in her 
own defence solely because plaintiff elected to proceed against the 
husband as having held himself out as principal instead of taking judg
ment against the wife as the real principal, is properly worked out by 
allowing in the wife’s costs one-half only of the counsel fee which would 
be taxable to her had she been the sole defendant ami had succeeded.
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Appeal from taxing officer.
The appeal was dismissed.
E. F. Haffner, for the appellant.
./. /\ Foley, for the respondent.

Galt, J.:—This action was originally commenced against 
A. H. Detremaudan. hut after an examination for discovery, it 
appeared that the defendant’s wife was the real proprietor of the 
business conducted hv A H. Detremaudan. Thereupon the plain
tiff obtained leave to add the name of Madeleine Detremaudan 
as a party defendant.

At the conclusion of the argument I pointed out to counsel for 
the plaintiff that A. H. Detremaudan had acted throughout in the 
capacity of agent for his wife, and, although his conduct may have 
been such as to estop him from contesting his liability, yet it 
would be impossible to give judgment against both the agent and 
the principal, and that lie must elect as to which of the defendants 
he would look to. Shortly afterwards counsel for the plaintiff 
elected to look to A. II. Detremaudan, and I gave judgment in 
favour of the plaintiff against this defendant (20 D.L.R. 463) for 
the amount claimed together with interest and costs, hut directed 
that the action be dismissed as against Madeleine Detremaudan, 
with such costs as she incurred in her own defence.

The bill of costs brought in on behalf of Madeleine Detremau
dan appears to be a reasonable one; the tofal amount taxed 
(including counsel fee for two days’ trial) amounting to $123.93. 
The taxing officer, in dealing with the items which are objected 
to. has adopted the plan of allowing to the defendant Madeleine 
Detremaudan one-half of the items charged for instance, counsel 
fee charged at $125 has been allowed at $62.50. It is quite true 
that this defendant was only brought into the action at a com
paratively late stage of it, but it was open to the plaintiff to have 
elected to hold her liable for the full amount of the plaintiff's 
claim and costs. I am unable to see that the taxing officer has 
erred in the course he adopted.

This appeal must be dismissed with costs.

Appeal dismissed.
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DUFFIELD v. MUTUAL LIFE INSURANCE CO.
Ontario Supreme Court, \ppellati IHrisinn. .1/ 11/01V,. r../.. ('lute.

Riddell, anil Sutherland, •/•/. .X ovember 30, 1914.
1. Evidence ( f II E—150)—Presumptions I)i:atii — Unheard of for

SEVEN YEARN—ltlKIfEN OK PROOF—R.K.U, 1014. CII. 183, NEC. 1Ü5.
As part of tin* evidence mi tin* question of presumption of <ieuth of 

a person who lias not been heard of for seven years as regards liis life 
insurance under II.S.ii. 1014. eh. 183, see. 1*15. it is adinissilile to shew 
by the testimony of a person who was well acquainted with him that 
he had been informed by another acquaintance that the latter had 
within a year met the assured and that lie was then lending a di-so
lute life. * Per Muloek. I VI.Ex., and Sutherland, .f. )

2. Insérant e i 6 VI II—425)—Life insi kani e—Limitation ok am ions—
Unheard of for seven years I‘resumption m death—-Mukden
ok PROOF.

Tlic life insurance company which pleads the bar of the action 
brought on tin* policy where the assured had not been heard of for 
seven years ami was to be presumed «lead, has cast upon it the onus of 
shewing that the death occurred more than one year and six months 
before the writ was issued, that, being tin* period of limitation provided 
by M.N.O. 1914, eh. 183, see. ll!5. < Per Muloek. C.J.Ex,, and Slither
land, J.)

3. Evidence ($ HE—156)-- Presumption ok death — Unheard seven
yearn—Mukden of proof.

In a case of presumption of death of a person because lie has not 
been heard of for seven years, the presumption simply is that lie is 
dead, not that lit* died at any particular time; if after evidence war
ranting that presumption, it be of importance to the contesting party 
to establish the «late of death, the onus is upon him to adduce evi
dence as to that fact. {Per lliddcll. .1.)

4. Evidence i $ 11 E -l.'dlt- -Presumption ok death — Unheard seven

The seven years which raises the presumption of death are the 
seven years preceding the issue of the writ for the recovery of a claim 
based on that presumption. ( Per ( lute and Riddell, d.l.i

5. Insurance * § VI M—4251—Like insi ranci —Limitation ok actions
—R.K.O. 1914, ill. 183. nec. 105*2).

Where there is an absolute promise to pay in a life insurance policy 
and it is expressly provided therein that tin- payment of the sum 
insured shall not be disputed, sec. 105(2) of R.S.O. 1914, eh. 183, 
specifying one year and six months as a period of limitation does 
not apply; sec. 105 was enacted for the hcnclit of Un* representatives 
of tin* assured to override restrictions as to time of action contained 
in the policy and where there is no such restriction it has no applica 
lion. ( Per ( lute ami Middleton. .1.1. i

Appeal from the judgment of Middleton, .1., on an action 
for insurance.

October 6. The appeal was heard by Mulock, C.J.Ex., 
( 'lute, Riddell, and Sutherland, JJ.

F. Arnoldi, K.C., for the appellants.
J. E. Jones, for the plaintif!', the respondent.
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Mulock, O.J.Ex.

November 30. Mulock, C.J.Ex. :—This is an appeal from 
the judgment of Middleton, J.

The action was begun on the 16th July, 1913, by Mary Jane 
Duffield, the mother of James M. Duffield, to recover the sum 
of $2,500, the amount of an insurance policy, dated the 20th 
May, 1901, on the life of the said James M. Duffield, payable to 
her on his death. Duffield disappeared, and had not been heard 
of for at least seven years prior to the commencement of this 
action; and, in consequence, the plaintiff claims that his death 
is to be presumed.

The defence is, that the claim is barred by the Statute of 
Limitations, and the defendants plead sub-sec. 2 of sec. 165 of eh. 
183, R.S.O. 1914: “Where death is presumed from the person on 
whose life the insurance is effected not having been heard of for 
seven years any action or proceeding may be commenced within 
one year and six months from the expiration of such period of 
seven years, but not afterwards.”

The insured, who had lived in the city of London, deserted 
his wife, Emily Duffield, in the year 1899, since which time she 
has not seen him. Duffield was of intemperate habits, and gave 
up business in London in the year 1900, becoming a wanderer, 
staying for a while at different places, namely, Hamilton. 
Buffalo, Toronto, Detroit, and elsewhere. He was very musical 
and fond of theatricals and associated with theatrical people.

His brother-in-law, Frederick Henry Heath, had met him 
in August, 1903, in Toronto, when Duffield stated that he was 
then residing in Buffalo. Dr. J. R. McDonald knew Duffield 
intimately, and in 1905, when coming by train from Chicago, was 
told at Sarnia by the conductor that within probably six months 
or a year he had met Duffield at Buffalo; that he was then living 
in Buffalo and playing the piano at a sporting house; that he had 
not reformed, but was drinking as heavily as ever. These state
ments were admitted without objection, and, if they are evi
dence, they shew that Duffield was alive in 1905.

In Jackson ex dem. Miner v. Boneham (1818), 15 Johns. 
(N.Y.) 226, the question was whether Miner was dead. A wit
ness swore that she heard in 1776 that he was with the New York 
troops, but never heard of him again until fourteen years after
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the war, when she was told that he had been killed, and it was 
held that this evidence was admissible for the purpose of shew
ing his death.

In Scott v. Ratliff e (1831 ), 5 Peters 80, 85, the question was 
when James Madison died. Mre. Eppes, a witness, swore that 
she was acquainted with James Madison; that she resided in 
Petersburg, and that James Madison resided in Williamsburg, 
Virginia: that in the year 1811 she was in Williamsburg, and 
was told that Mr. Madison was dead. The trial Judge excluded 
this evidence, afid an appeal was had to the Supreme Court of 
the United States, and Marshall. C.J.. delivered the judgment of 
the Court, which held that Mrs. Eppes’ evidence was admissible 
to prove the death of James Madison.

Following these eases. I think the evidence of Dr. McDonald 
was admissible, ami establishes a starting-point from which to 
compute the period of seven years within which Dufficld may not 
have been heard from. On the expiry of that period, the plain
tiff became entitled to the insurance money; and the defendants, 
who plead the Statute of Limitations as a bar to the action, must 
shew that the death occurred more than one year and six months 
before writ issued, namely, before the IGth July, 1913.

In 1905. the conductor fixed the time when he had seen Duf- 
field as being probably six or twelve months before his conversa- 

* tion with Dr. McDonald. Consistently with this evidence, the 
conversation may have taken place at about the close of 1905. 
If so. Dufficld was alive cither six or twelve months prior there
to. It was for the defendants to establish affirmatively that, reck
oning the seven years from the time in 1905 when the conductor 
saw Dufficld, the expiration of that period was at least one 
year and six months prior to the commencement of the action. 
This they have not done; and. therefore, their defence fails, and 
this appeal should be dismissed with costs.

Sutherland, J. :—I agree.

Clvte and Riddell, JJ.. also agree in the result.
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Appeal dismissed with costs.
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BROWN v. CITY OF REGINA.
Saxkatchc trail Supreme Court, Lamont, ./. September 1."», l'.ll I.

Ml \l(’ll*ALmiU‘OI(AVIONS ($ II (i 2.17) -OllSTItl ( I'loN OI-- SKWKItS Ovkk-
loauixü tiik system Aoiutionai. sewer* I.iaiumty, test or.

Where a city, for sanitary or other reasons, alladies additional 
sewers to ils system, well knowing that such additional sewers will 
overload the system, it must lie responsible for the damage resulting 
from such overloading, unless by eontraet with the owners of property 
served by such additional sewers it makes it a condition of granting 
a sewer connection that it shall not lie liable for resulting damage.

Action for damages for flooding a cellar through defective 
sewers.

.Judgment was given for the plaintiff.

./, /'. /., Kmbiirji, K.C., for plaintiff.
(i. /•’. Iflair, for defendants.

Lamont, .1,: The plaintiff's goods were damaged by water 
from the defendants' sower backing up and flooding the cellar of 
the house on ( iarnet St. in which the plaintiff lived. The plaintiff 
occupied only one room in the house, and his goods and chattels 
were stored in the cellar. For the damage caused by the flooding 
he asks the eit v to pay. The defendants allege that the damage 
was not caused by any act or omission of theirs, but by an act of 
(lod in the form of an exceedingly heavy storm. On the evidence, 
particularly that of A. .1. McPherson and L. A. Thornton, both 
engineers, the one a former commissioner of the defendant city, 
and the other a commissioner at the present time, I find that the* 
defendant city's main sewer was already overloaded to the de
fendants’ knowledge when they attached the < iarnet St. sewer 
to the main sewer, and that the backing up of the water in the 
plaintiff’s house took place as a result of the main sewer being 
overloaded. Mr. McPherson, in his evidence, said:

The defendants' sewer system, when constructed, was adequate for the 
area intended to be served by it, but the system was made to serve other 
areas, and was overloaded before there were any houses within three blocks 
of (Iarnet St. Therefore, when the (iarnet St. sewer was attached, the 
main sewer was already overloaded.
And Mr. Thornton said, "the water backed up in the city sewers 
because the main sewer was overloaded." The backing up of the 
water which caused the damage to the plaintiff being a direct 
result of the deliberate overloading of the sewer system by the de
fendants, they are liable unless they can shew that on account 
of the unprecedented nature of the storm the damage to the plain-

SASK.

s. c.
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till would haw been the same, and that it would In* unreasonabli 
to expect them to provide a system capable of taking rare of such 
a deluge. The onus of establishing this is on the defence. They 
have not satisfied that onus. They have established that tin- 
storm was exceedingly heavy, but tin y have not established that 
had the sewer not been overloaded the plaintiff would have 
suffered damage to the extent which lie did suffer it. or at all. 
Where a city, for sanitary or other reasons, attaches additional 
sewers to its system, well knowing that such additional sewers 
will overload the system, it must be responsible for the damage 
resulting from such overloading, unless by contract with the 
owners of property served by such additional sowers it makes it a 
condition of granting a sewer connection that it shall not be 
liable for any resulting damage. The defendants are therefore 
liable to the plaintiff.

For books, pictures and photos destroyed, I allow the plaintiff 
•SUM). The claim for damage to furs was withdrawn, except as lo 
•$30, the cost of having the fuis cleaned. This .$30 I allow . Then 
there is a claim for four suits, two overcoats and six pairs of trous
ers, .$340 in all. The suits, the plaintiff says, were all practically 
new. and were in a trunk. Concerning these clothes, the plaintiff 
says : “They may have been all right, but I didn't care to wear 
clothes so saturated." So he threw them out into the back yard, 
and they disappeared. I have no doubt the plaintiff did not feel 
like wearing suits saturated as these were, and in that feeling I 
entirely sympathise with him. But can I. on that account, say 
that they did not have any value at all? In the face of the fact, 
admitted by the plaintiff, that the furs saturated with the same 
water were by the cleaners so cleaned and purified that they were 
again serviceable for the plaintiff's own wear. I cannot, without 
evidence beyond the fact that the suits were similarly saturated, 
hold that they had no value. If the soaking did not damage 
the plaintiff's fur coat beyond what could be repaired by the 
cleaners at a small cost, it is difficult to see how the suits could 
be damaged to any greater extent. If they were not, they were 
of some value. If there had been any evidence that clothes 
saturated with this water would be, after drying and cleaning, 
unsanitary for wearing purposes, I would have held that they 
had no value at all, because they should not be worn ; but in t he

SASK.

S.C.
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absence of such evidence, and in view of the defendants’ admis
sions in reference to the furs, I do not see how 1 can hold that they 
were absolutely valueless. The defendants are only liable for 
the difference between the value of the suits before they were 
soaked, and the value they had afterwards. As there was no 
evidence given upon which 1 can determine what that difference 
is, 1 cannot allow these items.

The plaintiff also claims in reference to a quantity of under
clothing and bed-clothing also stored in the cellar. Some of the 
bed-clothing he sent to the laundry and had washed and cleaned, 
and subsequently used them. Why they were not all so cleaned 
I cannot see. Washable articles can be perfectly cleaned by being 
washed and laundered, and would not be damaged by the water 
unless left in it too long, of which there is no evidence. 1 disallow 
all items of this class. 1 allow damage to three pairs of ? rs, 
$5; damage to trunk, 820; also one set of white silk vestments 
which were spoilt, 840. There will therefore be judgment for 
the plaintiff for $395, with costs on the District Court scale.

./ mlfimcnt for plaintijf.

WATSON v. CANADIAN PACIFIC R. CO
Ontario tiupremr Court, 1 pptllair Division, Mrmlitli. <'.«//>.. Mavlarcn, 

Maprc amt lloili/iim, •/./..!. \ornnhcr lit. 11)14.
I. CARRIERS ( * III A—3711 ) —ShTTLKR’s EFFECTS—( AHI.OAI) LOT—AgEXT- 

NCOCK OF DVT IKS—KxcKNN CHARGER—RECOVERY OF—RAILWAY Ac 1
—R.S.C., limu. CH. :17.

Excess freight charges collected at destination in respect of a ear 
load lut of settler's effects over and above the amount quoted at the 
point of shipment and on the faith of which quotation the shipment 
was made may he recovered by tlm shipper who paid the same under 
protest ; the contract by the railway agent for a lower rate than the 
ordinary one was within the apparent scope of the agent's authoritv 
and being in respect of settler’s effects it was permissible under sec. 
341 of the Railway Act, R.S.V. 11)0», cli. .‘17, for the railway to make 
a specific bargain to carry one lot of such goods at a reduced rate 
subject to the action which the Railway Commission may take under 
sec. .'141 to extend or restrict the railway’s power in that respect, and 
the low rate quoted inadvertently was therefore not illegal as an un 
just discrimination.

\Toronto v. (l.T.U., 11 Can. Ry. ("as. 366. and Brampton v. G.T.U.. 
11 Can. Ry. Cas. 370. distinguished.]

Appeal by the defendant company from the judgment of the 
County Court of the County of Kent.

The action was brought to recover the difference between the 
amount specified by the defendant company’s agent at Mission

95
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Junction, British Columbia, its payable on a car-load of settlers’ 
effects shipped by the plaintiff there, and the amount demanded 
by the defendant company’s agent at Chatham, and paid by the 
plaintiff under protest. The judgment of the County Court was 
in favour of the plaintiff for the recovery of $174.75 with costs.

./. />. Spence, for the appellant company.
R. L. Brackin, for the plaintiff, respondent.

ONT.

8.C.

1 A NADI AN

R.W. Co.

November 13. The judgment of the Court was delivered by nodgins, j.a. 

Hodoins, J.A.:—Section 341 of the Railway Act, R.X.C. 1900. 
eh. 37. seems to dispose of this case without reference to the ques
tion so fully argued. But for that section the respondent would 
have had difficulty in establishing his claim. To recover back 
what he paid, he would have to set up and prove a contract 
which, if contrary to the statute, would be void.

The goods carried were settlors’ effects.’’ and arc so de
scribed in the bill of lading. The contract for their transporta
tion has been fully performed; and. while it is clear that the rate 
stated was the result of inadvertence, it was within the apparent 
scope of the agent’s authority, and the contract would govern 
the right of recovery in this ease unless it was contrary to the 
statute and in that way an illegal one.

But it was argued that sec. 341 did not cover the situation 
here, but applied only to a rate made upon all settlers’ effects 
and open to all persons shipping them. In other words, that 
“reduced rates’’ did not include a specific bargain to carry one 
lot of these goods.

I do not see anything in sec. 341 to refute the contention that 
a specific reduced rate may be made under it. The design of 
the Act to compel equality of treatment in the carriage of traffic 
is explicitly set out in certain sections, but the opening words 
of sec. 341 exclude these as controlling, inter alia, the carriage of 
settlers’ effects at reduced rates. They are that “nothing in 
this Act shall be construed to prevent” such carriage at the re
duced rates. How, then, can the Court insist on a construction 
applying these very sections, relief from which is expressly 
given ?

In the case of City of Toronto and Town of Iirampton v.
Grand Trunk and Canadian Pacific R.W. Companies, 11 Can.
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ONT R.v. Cas. 370, and in the ease in the Supreme Court of Canada,
8. C. City of Toronto v. Croud Trunk It. IV. Co. and Canadian Pacific

Canadian 

R.Wo.

li.W. Co., ib. 365, it was held that see. 77 applied to the issue of 
commutation tickets under sec. 341. That decision, it was 
argued, shews that all reduced rates made under see. 341 must 
be shewn to be free from undue preference or unjust discrimina

Hodgina, J. A. tion; implying thereby that they must be open to more than one 
person. This would eliminate such a situation as the present.

There are several answers to this, I think. The decision of 
the Supreme Court was in a case where from its nature tickets 
must be issued to more than one person. Besides this, if the 
decision could be read as applying to every ease under see. 341 
—a conclusion certainly not warranted by the report—it may be 
fully complied with when the Railway Board’s intervention, 
under the proviso with which sec. 341 concludes, is invoked. 
Neither sec. 77 nor the proviso operates to prevent the reduced 
rate being made, but they in fact assume its existence, and only 
give power to the Board to extend, restrict, limit, or qualify it. 
If the rate in question here, when granted and acted upon, was 
shewn to be limited in its operation to one specific instance, it 
might be extended by the Board to cover all similar cases : a 
possible consequence which the railway company must bear in 
mind when making its bargain. But that falls far short of pro
hibiting its being made at all.

Then again the carriage of traffic for the Dominion free or 
at reduced rates necessarily cannot include carriage for any 
other than the named shipper. Section 77 cannot be applied in 
the case of free carriage, for it is limited to the charging of 
lower tolls, and does not apply to cases where no charge is made.

It must also be borne in mind that if a lower and non-dis
criminating rate for all settlers’ effects is what is provided for, 
then there is no necessity for sec. 341. Section 326, sub-sec. 3, 
already gives power to lower the tolls on any class or classes of 
freight classification, and at the same time that lower rate is 
subject to sec. 315, which provides for equality of treatment. 
The use of the words “reduced rates” indicates something less 
than the usual or normal rates previously fixed or used. The 
proviso at the end of sec. 341, to which I have referred, is, there-
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fore, on thin point, a wholly unnecessary clause if sec. 31!) gov
erns, as it must do if action under see. 341 is only to be upon the 
terms of equality to all.

It may be remarked in passing that in the Hrampton 
case the question submitted to the Supreme Court was, 
whether sec. 341 was modified or affected by sec. 77 or ant/ other 
section of the Act. The answer that sec. 77 is applicable may, 
therefore, have been intended to exclude the other sections, such 
as 315, 317, 319, and 320, which relate to the same subject- 
matter as 77.

These considerations indicate that the section now in question 
is intended to deal with exceptional cases of traffic upon a wholly 
different basis from the one underlying the tolls and tariff sec
tions, which cover the main general business of railways. Un
less, therefore, the section in question is so expressed as to carry 
into its provisions some inherent disability not derived solely 
from the other sections of the Act. its plain terms should govern.

It is unnecessary to consider the liability which, it was said, 
would flow from erroneous quotation of rates acted upon by the 
shipper, or the effect of the bargain in this case treated as an 
illegal contract. But it may be pointed out that by the inter
pretation section of the Railway Act the word “charge,” when 
used as a verb with respect to tolls, includes “to quote;” so that 
the statement of the rate, if different from the tariff rate, is pro
hibited by sec. 315. This seems to weaken somewhat the reason
ing upon which Vrquhart tO Co. \. Canadian Pacific It.W. Co. 
(1909), 2 Alta. L.R. 280. 12 ('an. Ry. Cas. 500, is founded.

Appeal dismissed with costs.

HAIR V. TOWN OF MEAFORD
Ontario Supreme Court, \ppellatc Division. .1 tulock. C.,J.Kr„ Chit,-.

Sutherland, and Lv.tch, ,1.1. March 23. 1914.
1. JUDGMENT (I II A—OOl — l$Y CONFESSION No .111)1(1X1, INQUIRY IN

merits—Effect of—Res jvdicata.
A judgment obtnined hy ummgemeut between the contending parties 

and without the court making any judicial examination of the merits 
of the question, does not become res judicata.

fJenkins v. Robert son. L.R. 1 Sc. App. 117. and Allan v. .1 icTavish. 
R A.R. (Out.) 440. referred to.]

2. Intoxicating i.iqvorn (81 C—33) — Local option — Procedure and
election—Removal—Li mitations.

A municipal council cannot by its consent interfere with the statu 
tory prohibition of renewal of a local option contest for three yearn

ONT.

8.C.

R \V n>
Hodgim. J.A.

ONT

S. C.
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after » vote jin nier ly taken, nor with the right of tin- electors to com- 
pel the sulimission of tin- ijin-stion hy a properly signed petition 
where the three year limitation does not apply : nor can the council's 
admission on the jileadings in an action against the niunicijiality for 
a declaration that a hy law had not been legally submitted, give juris
diction tu the court to hind other ratepayers not before it by a judg
ment which is nothing mine than a private bargain between the 
municijiality and the suing ratepayer that the statutory provisions 
shall not he effective against him and other ratepayers in the like

| Ifr Y a mlyke and (Srininhy. Ill O.L.Il. 402: Sluililiirt \. Oirrn Sound, 
S D.L.15. 0."I2. and i'arr v. \orlh Uni/. 13 D.L.It. 4ÔH. and lf< Hickey 
and Orillia. 17 O.L.R. 317, considered.]

3. IXTOXK XTIXi. LlQl'OHS (6lC 30 |—I.Oi 'A I. OPTION—MlXlCIPAI. SEOUL A 
TIOX— 1.FX11HI.AT1VI-: ACT—VALIDITY OF UY-LAW.

The act of a municipal council in jiassing a local option by-law is a 
legislative act and so would Is- its repeal by the council; and the 
court has no jurisdiction to comjiel the repeal of the third reading 
of a by-law by mandatory order to the council, whether or no an 
interim injunction against the third reading remained cll'ective jiend- 
ing an appeal from the trial judgment.
Appeal from tIn* judgment of Hoduins, J.A., dismissing an 

action for an injunction to restrain the Municipal Corporation 
of the Town of Meaford and the council thereof from passing a 
certain local option by-law.

A. K. II. Creswich’c, K.C., for the appellant.
IV. E. litntrif, K.C.. for the defendants, respondents.

Muiock,c.j.ex. The judgment of the Court was delivered by Mi lock, C.J.
Ex. The action is for an injunction to restrain the Municipal 
Council of the Town of Meaford from passing a certain local 
option by-law.

An interim injunction was granted, to continue until Mon
day the 2nd day of February, 1914, at the hour of eleven 
o’clock in the forenoon, or “until such time as the trial hereof 
to be on that day had shall have been heard and disposed of,” 
restraining the council from passing the by-law.

The trial was held on the 2nd February before Mr. Justice 
Hodgins, who, on the 11th February, delivered judgment dis
missing the action; and on the same day the formal judgment 
was issued dismissing the action and declaring the injunction 
dissolved.

On the 12th February, notice of appeal was given, and 
on the 13th February, the appeal was set down. On the 16th 
February, the council passed the by-law.

Whether or not the injunction was then in force, the by-law- 
had been passed and become law. and nothing short of its rescis-
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sion would secure to the plaintif!' any relief which it is open to ont.
the Court to grant to him in this action. 8. C.

Such relief could only be enforced by mandatory order.
The plaintiff, in his statement of claim, alleges that in the 

year 1913 a similar by-law had been submitted to the electors Town ok 
Mkakohd.

at Meaford, and defeated; and that, under the Liquor License 
Act, a second by-law for the same purpose could not be sub
mitted for a period of three years.

He also attacks the various proceedings connected with the 
by-law in question, including the voting thereon.

It is open to the plaintiff to raise these questions on the 
motion to quash the by-law; nevertheless we are in effect asked 
to compel the council by mandamus to repeal the third reading.

The act of the council in passing the by-law was a legislative 
act, and its repeal would be an act of the like character, and 
>ve are aware of no jurisdiction in the Court to compel legisla
tion such as Yvould be involved in repealing the third reading.

Further, even if it were open to the Court to issue a manda
tory order directing such repeal, it is to be observed that the 
Court exercises extreme caution in granting mandatory orders, 
only doing so in cases where the remedy of damages is inade
quate in order to meet the ends of justice, or Yvhere procedure 
by mandamus in order to restore matters to their former 
condition is the only available remedy.

There being here another remedy open to the plaintiff, the 
Court should not exercise its extraordinary jurisdiction of 
dealing with the matter by Yvay of mandamus.

For this reason, therefore, the appeal must fail.
There may be also another formidable difficulty in the Yvav 

of the plaintiffs.
The judgment of the Court dissolved the injunction on the 

11th day of February. It Yvas granted only until the trial Yvas 
“heard and disposed of.” No proceedings by way of appeal 
Yvere taken on the 11th February. Was there any injunction 
in force on that day after the judgment was entered? If not, 
it is difficult to understand hoYv proceedings by way of appeal, 
short of an order of the Court, would bring into existence an 
injunction Yvhich had been dissolved.
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However, for the purposes of this appeal, it is not necessary 
for us to pronounce an opinion upon that point.

The only remaining matter to consider is that of costs. The

Mulock. C.i.Ex. injunction was sought at the hands of certain members of the 
Licensed Victuallers’ Association, or persons interested in that 
association. Mr. Kennedy was one of them, and this plaintiff 
was acting for Mr. Kennedy and others. They had all united 
in retaining a solicitor to promote the common object, the 
whole body speaking through Mr. I la verson, their solicitor.

As the result of tin* arrangement come to, the authorities 
granted licenses to the interested applicants, members of the 
association, and the council in turn sought to give effect to 
the arrangement so far as the local option people were con
cerned, by submitting the new by-law.

I'nder these circumstances, we think it proper, in dismiss- 
ing the appeal, to do so without eosts.

Appeal dismissed without costs.

B.C. WRIGHT v. W. CANADA ACCIDENT & GUARANTEE INS. CO.

C. A.
Itritish Columbia Court of Appeal. Macdonald, C.J.A.. Irrinif, Martin, 

tinllihrr anil McPhillipH, .1.1.A. .Inly 14. 1914.
1. Principal ami si Ki iv I 6 1 It—10)—■Contract—.Surety — Release of 

—Surety iiei'riveo of rkiiit under contract—Omission iiy con 
TRACTOR.

To rvli-Hs" tin. contractor's surety who has guaranteed the com
pletion of a contract for excavating a building site, there must lie 
some net done which deprives the surety of a right under the contract 
or of the power to insist on its exercise, or some omission to do some 
net which the contractor has contracted with tlie surety to do or 
to preserve some security to the hvnefit of which the surety is en
titled.

\ Kinyslon upon Hull Hardiny. | ISÜ2I 2 Q.B. 501 ; Croydon Has
Co. v. Hiekenson. 2 C.l’.l). 51. referred to.)

Statement Appeal by defendant from judgment of Gregory, J.
The appeal was dismissed.
F. 7. Stucpoolc, K.( '.. for appellant, defendant.
E. C. Mayer8, for respondent, plaintiff.

Ma. il.mnkl. Macdonald, C.J.A.:—By ils terms the contract, ex. 2, re
quires the construction company to excavate for the basement 
of the building as well as to erect it. Nothing is said as to the 
character of the material to be excavated, and hence prima facie
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ut least. the* contractors were bound to excavate rock un well 
as ouHh if rock should Ik» encountered. Kill it is manifest 
from their subsequent aets ami vomlnet that bulb the plaintiff 
ami the contractors understood that if rock should In- en
countered something extra should Ik- paid to the contractors 
for excavating it. Some evidence of a custom to pay extra for 
such work and to extend the time for completion of the build
ing on account thereof was offered, but in my opinion it falls 
short of proving such a custom so as to uft'cct the rights of the 
guarantors. In the view I take of this ease on another ground, 
the question of custom becomes of no importance. When the rock 
was encountered the contractors notified the plaintiff of that 
fact ami asked that an extra price should be paid for the removal 
of the rock, and that the time fixed by the building contract 
should be extended. This request was acceded to. and a con
tract was entered into fixing the extra price, and by letter of 
the architect written with the plaintiff's approval, the time was 
extended. The defendants who had entered into the Isuid sued 
on guaranteeing the due completion of the contract were not 
consulted, and they now contend that this extension of time 
released them from their obligation.

1 am of the opinion that there was no binding extension for 
the reason that it was not founded on a valuable consideration. 
If the contractors were obliged under their contract to excavate 
irrespective of the material they might encounter, a subsequent 
agreement to do what they were already bound to do is no 
consideration. But taking a more liberal view of the contract, 
and the one which in the light of the plaintiffs subsequent con
duct appears to me to lie the correct one. that rock-work would 
be an extra, the subsequent agreement was nothing more than 
an agreement to fix the price to be paid for it as contemplated 
in article 3 of the original contract.

The situation then was that the plaintiff either under the 
impression that he was obliged under the contract to pay extra 
for rock-work, or being willing to do it. agreed with the con
tractors upon a price, and there is no suggestion that the price 
was affected one way or the other by the extension of time. 
If the contractors had said we will do this extra work at a lower
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price than we are entitled to charge for it if you will extend the 
time for completion of the building, and the plaintiff had agreed 
accordingly, then there would undoubtedly have been consider
ation given by the contractors to him for the extension, but 
there is nothing in the ease from which such an agreement can 
be inferred, and if 1 am not at fault in my recollection of his 
argument, counsel for the defendants did not suggest that there 
was. On the contrary both parties seem to have had the idea 
that by some vague sort of custom or local usage, the contractors 
had a right to an extension when rock had been encountered.

I am also of the opinion that there is nothing in any of 
the other grounds of appeal to justify interference with the 
judgment appealed from.

I would, therefore, dismiss the appeal.
irving. j.a. Irving, J.A. :—As stated by Lord Loughborough in Rees v.

Herrington (1795), 2 Ves. 543, it is the clearest and most evi
dent equity not to carry on any transaction without the know
ledge of the surety who must necessarily have a concern in 
every transaction with the principal debtor. You cannot keep 
him bound and transact his affairs (for they are as much his 
as your own) without consulting him.

The bond given by the defendants did not contain a clause 
providing that the surety’s liability should not be affected by 
breaches of building contract, such as is set out in the Encyelo- 
pædia of Forms, vol, 6, 246.

The result is that the liability of the defendants must de
pend on the strict adherence to the contract which is incorpor
ated in the bond.

Conceding this, 1 would nevertheless dismiss this appeal on 
the following grounds :—

(1) The granting of the rock contract did not violate the 
bond. (2) What was done was for the advantage of the princi
pal and his surety. (3) There was not such a grant of further 
time as would discharge a surety. (4) There was no binding 
contract to extend the time.

According to Jones v. St. John's College, 40 L.J.Q.B. 80. 
the contractor was bound to do this rock-work. But as the 
architect thought that by some local custom this was work not
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to be regarded as included in the contract, he gave the eon- B. C.
tractor an additional sum for doing it, and postponed the time e \
for completion. '—

\\ BIGHT
I do not think any custom or local usage was proved to v. 

exist. It would be an unfortunate thing if slackness on the part a.'tiwxVé 
of some architects would prove an established custom. Nor <h xkaxtke 

do I think the architect had power to alter a written contract — 
by adding thereto a supposed custom: see lit Xorlh-Western ,nrlng JA' 
Rubber Co. d Ifuttenback, |1908] 2 K.B. 907.

Mr. Justice Amphlett in Croydon (las Co. v. Dickenson 
(1877), 2 C.P.D. 46 at p. 51. said:—

Tilt* rule that when time i* given or the punition of the surety has been 
altered by the dealings of the |irinvi|>ais, the surety must Is- discharged 
. . . must la* taken witli certain limitations. If it depends u|hhi
inquiry, the Court will not go into that inquiry, and unless the fact 
is self-evident, the Court will not consider tin- question, and of course the 
rule will not be applicable where the change cannot be otherwise than 
advantageous to the surety.

He illustrates this as where as creditor reduced his demand.
In Holme v. Ilrunskill (1878), 3 Q.B.D. 495, Cotton and 

Thesiger. L.JJ., at p. 505-6, accept this statement as the law, 
and lay down in the plainest terms that where it is, without 
inquiry, evident that the alteration is unsubstantial or that it 
cannot be otherwise than beneficial to the surety, the surety 
may not be discharged. In cases where it is not self-evident, 
then it is a matter for the surety to decide. The paying extra 
(for it amounts to that) for the removal of something the con
tractor was bound to do is manifestly for his advantage. That 
disposed of one point.

As to the extension of time. In this ease the contract of 
necessity contemplated the contractor being bound by the 
arbitrament of the engineer or architect. It also contemplated 
an extension of time for completion.

In Kingston-upon-IIull v. Harding, |1892] 2 Q.B. 494. 501. 
the jury found that the contract had not been complied with, 
that the work had been scamped and fraudulently done: that the 
plaintiffs were cheated by the way the work was done, that the 
certificates issued by the architect had been obtained by fraud 
of the contractors; and that there was an omission on the part of
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tin* corporation to properly superintend the work. The sur* tit s 
tried to escape on these findings, hut failed to do so.

In the judgments of the Court of Appeal it is pointed out 
that it is not every failure on the part of the owner to exact 
the uttermost from the contractor, that entitles the surety to he 
discharged. To release the surety there must be some act 
done which deprives the surety of a right under the contract 
or of the power to insist on its exercise, or some omission to 
do some act which the contractor has contracted with the surety 
to do, or to preserve some security to the benefit of which the 
surety is entitled. The extension of the time for completion 
consequent upon the architects construction of the contract 
does not fall within these cases.

The provision as to completion on or before a fixed day, 
with a penalty thereafter was for the owners benefit, because 
the owner signified his willingness not to look for completion. 
The expression of intention to extend the time was not founded 
on any valuable consideration, as the contractor was in any 
event bound to do this excavation : See Leake on Contracts ((ith 
ed.) p. 444. If—and then it might be a good consideration—, 
the transaction amounted to a compromise, that is to say if there 
was a reasonable doubt to be settled by the arbitrator architect, 
then the surety would remain bound under the bond and con
tract.

Martin, J.A. :—This appeal in my opinion should be dis
missed because, apart from other matters not necessary to dis
cuss. the judgment can be supported on the ground that accord
ing to the custom or usage of the building trade in Victoria 
when rock is unexpectedly struck in making an excavation the 
additional cost of excavating the same is treated as an extra, 
and a new contract is made to cover the cost and the time for 
completion of the original contract is extended. The evidence 
in support of the custom is that of two architects at pp. 17. 19. 
21 and 22 of the appeal book, and it is not disputed, and sets 
up facts which sufficiently establish it within the authorities 
which will be found conveniently cited in Taylor on Evidence, 
pars. 1187-9, and Phipson on Evidence (1911), 91-2. in the 
latter of which it is said :—
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A business usage, as distinguished from a common law custom, need B. C.
not be long established, or strictly uniform; it is sullieieiit if it be reason -----
ably certain, and so notorious and generally acquiesced in that it may 1 '
be presumed to have fnrmcd an ingredient of the contract. Wim iir

There can be, in my opinion, no question of the reasonable- ( \
ness of such custom in Victoria where the rooky formations \<< ii ma 
which add so much to the picturesque beauty of the locality i\V\\,M 
yet have a way of turning up in unexpected places. M * , x

I note that the citation, which we were given by the appel
lant’s counsel, from 15 Hals. par. 1038, p. 555, that “custom of 
trade does not justify the creditor in agreeing to give time 
to the principal debtor” is too broadly stated and is misleading, 
the cases cited in support of it referring simply to the private 
practice or custom of the creditor in the conduct of his own 
business, and not to a general usage of trade.

Galliher, J.A. The grounds upon which appellants seek • ■
to evade payment under their bond which were seriously urged 
before us, were:

(a) The granting of an extension of time to the contractors 
in which to complete the building in question; (h) The making 
of the contract for excavation of rock materially varies the 
first contract entered into.

These two grounds may be considered together.
The plans and specifications in the original contract pro

vided for earth excavation for foundation and basement, no 
provision being made in case rock was encountered.

After this excavation was started a large quantity of rock 
was encountered, and the contractors wrote to plaintiff <m Sep
tember 9, 1912, asking that this matter be taken up and arrange
ments made for excavating same and for an extension of time 
in consequence thereof.

This was granted by plaintiff in a letter written to the con
tractors by L. XV. Hargreaves, plaintiff’s architect, dated Sep
tember 25, 1912, extending the time from December 31, 1912 to 
February 21, 1913, and on the same day a contract was entered 
into between the contractors and the plaintiff for such rock ex
cavation for the sum of $3,243. less the sum of $902 for yardage 
of clay not excavated according to the original contract.
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The defendants had no notice either of the extension of time 
or of this second contract.

The rule as laid down in the decided cases and summed up 
in Halsbury s Laws of England, vol. 15, p. 540, par. 1025, is 
as follows:—

Any material variation of the terms of the contract between the 
creditor and the principal debtor will discharge the surety, who is re
lieved from liability by the creditor dealing with the principal debtor (or 
with a co-surety) in a manner at variance with the contract the 
performance of which is guaranteed. When a person becomes surety for 
another in a specific transaction or obligation, the terms and conditions 
of the principal obligation are also the terms and conditions of the surety
ship contract, and if the creditor, without the consent of the surety, 
alter those terms to the prejudice of the surety, the latter will be free, 
it being the clearest and most evident equity not to carry on any trans
action without the privity of the surety, who must necessarily have a 
concern in every transaction with the principal debtor, and who cannot 
as surety be made liable for default in the performance of a contract 
which is not the one the fulfilment of which he has guaranteed.

We have to consider—was the granting of the extension of 
time for completion and the entering into the contract for rock 
excavation, material variations of the terms of the contract, or 
could it be said that they were within the contemplation of the 
contract ?

Rock underlies all of the city of Victoria at greater or less 
depth, and in many cases outcrops many feet above the surface 
of the ground, and in this particular case after excavation was 
started rock was encountered which it was necessary to remove, 
the cost of which was fixed by contract at exceeding $3,000.

The result of this was to render it practically impossible 
to complete the contract within the time first limited.

What was done in regard to extending the time seems to 
me to have been so advantageous both to the contractor and to 
the sureties who guaranteed the completion of the contract, that 
in the words of Amphlett, J.A., in Croyden Gas Co. v. Dickinson 
( 1876), 2 (MM), at p. 51. “the rule (as to extension of time) 
will not be applicable where the change cannot be otherwise 
than advantageous to the surety."

Article 111 of the contract which was incorporated in the 
bond contemplates alterations in the work, and 1 do not think 
it is going too far to say that what was done here in entering
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into the new eontract for excavation of rock was covered by 
section III of the original contract.

1 also think there was no valuable consideration for the ex
tension of time granted by the owner.

The appeal should be dismissed.

Mc Phillips, J.A., concurred with Macdonald, C.J.A.

MUNRO v. HOESCHEN.
Satkatcheu'an Supreme Court, Lnmont, J. September 11. 1914.

1 Vendor and purchaser (§ I D—20)—Description—Variance between
.SIGNED CONTRACT AND OONVBTANCBR'k ENDORSEMENT —ElTECT.

When* in a contract the liuul sold is described in a certain way and 
the parties thereto have affixed their signatures to that contract, a 
subsequent purchaser is justified in relying on the description con
tained in the contract certified by the signatures of the parties as 
against a summarized description varying therefrom and unsigned, 
which had been endorsed by the conveyancer u|hhi the contract.

Action for damages for breach of contract.
Judgment for plaintiff against society; action dismissed as 

to Hoeschen.
//. V. MacDonald, K.C., for plaintiff.
./. A. Allan, K.C., for defendant Hoeschen.
P. E. Mackenzie, K.C., for defendant society.

Lamont, J.:—By an agreement in writing I tearing date 
March 28, 1904, the defendant company agreed to sell to one 
Grace Brown the north-west quarter of legal subdivision 10 
(excepting the right-of-way of the C.N.R.) and the fractional 
portion of legal subdivision 15, lying east of the South Saskatche
wan River, in section 20, township 30. range 5, west of the 3rd 
meridian, for S382.50, payable by instalments. The agreement 
alleged that the land sold contained eight and a half acres more or 
less. As a fact, the portion of the north-west quarter of legal 
subdivision 10 sold comprises 7.88 acres. The fractional portion 
of legal subdivision 15, lying east of the river, comprises 4.01 
acres, divided as follows: .22 acres in the north-east quarter and 
4.39 acres in the south-east quarter of the subdivision. By 
another agreement in writing tearing date August 10, 1905, the 
defendant company sold to the plaintiffs the said south-east 
quarter of legal sulnli vision 15, for $337.50, also payable by instal
ments, the final payment to In* made in 1911. In ()ctol>er, 1900, 
the defendant Hoeschen visited Saskatoon with a view of securing
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a piece of land suitable for a site for a brewery. He went over 
a portion of legal subdivision Hi with H. E. Munro, who pointed 
out to him certain other adjacent lands then owned by the plain
tiffs. Hoeschen selected a portion of the property of Grace 
Brown as most suitable for his purpose, and agreed with Walter 
Brown, the» husband of Grace Brown, that he would purchase 
that portion of Grace Brown's property lying Ifctween the railway 
track and the river for $3,500. Hoeschen and the Browns went 
to Sask to complete the* ileal. There Mr. Sumner, to 
whom they went to have the necessary documents drawn up, 
informed them that the defendant company would not accept an 
assignment of part of the property covered by the contract. 
Hoeschen then agreed to buy the whole of the property covered 
by Grace Brown's contract for $4,500. An assignment was 
drawn up and executed and forwarded to the defendant society, 
and on October 23. 19(H), the society issued a transfer to Hoeschen 
covering the north-west quarter of legal > vision Hi and the 
fractional part of legal subdivision 15 lying east of the river. 
Hoeschen registered the transfer and obtained a certificate of 
title. In November, 1906, Hoeschen saw some men on the 
south-east quarter of legal subdivision 15. They told him it 
was Dr. Munro’s land. He told them it was his land. He spoke 
to Munro about it. Munro got his contract, and they compared 
the contract with the certificate of title and found that both 
covered the south-east quarter of legal subdivision 15. Not
withstanding that Hoeschen had the title for the land in dispute, 
the plaintiffs went on making payments under their agreement 
until 1911, when it was paid up. They then demanded and 
obtained a transfer from the defendant company. The transfer 
could not, as they well knew, l>e registered, because Hoeschen 
had the title. In February, 1913, the plaintiffs brought this 
action, and they now contend that Hoeschen is not entitled to the 
4.39 acres embraced in the south-east quarter of legal subdivision 
15, on the ground (1) that he knew when he took the assignment 
from Grace Brown that the said lands belonged to the plaintiffs 
and that they held them under an agreement of sale from the 
defendant society, and (2) that he knew at such time that Grace 
Brown had never understood or interpreted her agreement as 
giving her any claim to the said land, and that tlx* description

15

58
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of the fractional part of legal subdivision 15 was a mistake and 
should have read, “the fractional part of the north-east quarter 
of legal subdivision 15.”

On tin- evidence, I am of opinion that the plaintiffs must fail. 
There is no evidence on which I can find that Hoeschcn knew the 
plaintiffs had any agreement from the defendant society for this 
land. Dr. Munro says lie told him that the plaintiffs owned all 
the land south of a fence which ran part way at least across 
subdivision Hi near its south line. Hoeschcn says he walked along 
the railway track with Munro, who shewed him lands mostly on 
the east side of the railway track and which the plaintiffs were 
endeavouring to sell. Hoeschcn also says, and in this 1 accept 
his testimony, that the first time he knew that the plaintiffs had 
or claimed to have any interest in the south-east quarter of legal 
subdivision 15 was when the men he saw on the land informed 
him that it belonged to Munro. The circumstances under which 
he purchased, in my opinion, make his testimony in this regard 
very probable. When he arranged with Walter Brown for the 
brewery site, I am satisfied the land in dispute was not within 
his contemplation; but when he found he could not get the de
fendant company to make a title to a portion of the Brown holding 
it was clearly his intention to purchase all the land covered by 
the Brown contract. How much land was covered by the frac
tional part of legal subdivision 15 east of the river he did not 
know, nor do I think that he cared. It comprised the face of the 
river bank, and was very rough, and for the purpose he had in 
view he says it was of no value. He was getting the part that was 
valuable as a brewery site1, and the rest he was taking because 
he had to.

SASK.

S.C.

I fOKHI'IIKN. 

Lament, J

Then it is contended he had notice that only the north-east 
quarter of legal subdivision 15 was covered by the Brown contract, 
because on the back of the contract the conveyancer had endorsed 
the words, “n.w. V* 10 A; fr. of n.e. !4 of 15 east of river." Where, 
in a contract, the land sold is described in a certain way. and the 
parties thereto have affixed their signatures to that contract, a 
subsequent purchaser is justified in relying on the description 
contained in the contract certified by the signatures of the parties 
as against another description endorsed on the back of the contract 
by the conveyancer but not certified by the signature of the
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SASK. parties. Again, it was argued that Grace Brown never understood
8.C. that her contract related to the south-east quarter of 15. What

Hoeschen.

Mrs. Brown understood, if she had any understanding at all as to 
what the fractional part of legal subdivision 15 comprised—which 
I very much doubt—is, in my opinion, immaterial, so long as no

Lament, J. intimation was made to Hoeschen that the agreement was different 
from what it appeared on its face to be. The evidence does not 
shew that any such intimation was ever made. I cannot find 
anything in the nature of fraud on the part of Hoeschen in the 
transaction. The plaintiffs’ action, therefore, as against him, 
will be dismissed with costs.

As against the defendant society, I think the plaintiffs are 
entitled to succeed. The society sold the land to the plaintiffs, 
and by its own act made it impossible to fulfil its contract. Counsel 
for the society argued that under the contract the only damages 
the plaintiffs could obtain were a return of the moneys they had 
paid and interest. I do not think this is so. The adverse pos
session under a valid title therein referred to does not mean a 
valid title given by the society itself in breach of its contract 
with the plaintiffs.

The amount of damages to be allowed is a difficult matter. 
In October, 1906, the whole property purchaser! by Hoeschen, of 
which the land in question was of the least value, was worth 
$4,500, or $360 per acre. In Noveml>er of the same year the 
plaintiffs knew they could not get title to the land. In 1907, 
according to the testimony of G. Munro, the land had no market 
value. From 1908 to 1911 its selling value increased, and was 
put by some of the witnesses as high as $30,0(X). At the date 
of the trial, 1914, it again had no market value. The high price 
placed upon it in 1911 was purely speculative, and bore no relation 
to its real value, which I fix at $000 per acre.

There will therefore be judgment for the plaintiffs against the 
defendant society for $2,034, and costs.

Judgment for plaintiffs against the society; action dismissed as 
to Hoeschen.
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McGregor v. whalen.
Ontario Siipreme Court. Appellate IHrixion. Mulork. f.J.F'x.. finir, 

Riddell, Sutherland, and Leiteh, June 15. 1014.

1. Sale (Il M—5)—Pahhi.no of title—Delivery—SrrFiciENCT of—Re
tention of vendor’s lien.

Where a bargain and sale is completed with respect to goods, and 
everything to lie done on the part of the seller la-fore the property 
should pass has laa-n performed, then the pro|a-rty in the good* vests 
in the purchaser, although the vendor still retains his lien, the price 
of the gisais not having been paid.

|Sweeting v. Turner, L.R. 7 t/.R. 313. and Tailing v. Raster, (I 
R. 4 ('. MO. applied.]

2. Sale (|1R—5(—Delivery—Standi xo timber—Severance—Effect of.
On a sale of a ipiantity of logs of stated dimensions to la- taken out 

of the seller's standing timber by the buyer by which the latter ac 
•piired the right to cut all the timber of a suitable class upon the land, 
the severance from the freehold makes the cut timber chattels.

[ MeGregor v. .1 icXeil, 32 U.C.C.P. 338, followed.]
3. Sale i 8 III R—til )—Vendor's lien—I«ohh or—Parting with pohheh-

A vendor's lien for the price of chattels sold is lost when lie parts 
with possession by a wrongful sale of the chattels to another.

| Mullinrr r. Florence, 3 Q.B.D. 484. referred to.]

Appeal from the judgment of Britton, J.
//. Cassrls, K.O., for the appellant.
Caseti Wood, for the defendant Whalen.
//. E. Rose, K.C., for Niemi.

June 15. Mulock, C.J.Ex. :—This is an action for damages 
because of the conversion of certain chattel property, and was 
tried by Britton, J., who took the opinion of the jury on two 
questions, but otherwise dealt with the facts himself and dis
missed the action. The appeal is from his judgment. The facts 
are as follows :—

Mickalai Niemi owned certain piling, some thereof being then 
cut and some standing upon lot No. 8 in the 2nd concession of the 
township of Strange, and he entered into the following agree
ment respecting the same: “ Whitehall, Out., Nov. 16, 1912. To 
whom it may concern. I hereby agree to sell to A. McGregor, 
of Stanley. 350 pieces of piling, cut and standing in bush as they 
are on lot 8, con. 2, township of Strange, for $2 per stick ; same to 
he suitable to the requirements of the Canadian Stewart Co. ; 
about 60 ft. long, 12 inches. 2 feet from butt, and 6 inches in 
top ; the piling are to be paid for before loading or leaving White- 
fish siding.”
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This agreement, which is not signed by the plaintiff, was put 
in at the trial. During the argument before us. a duplicate of 
this agreement, signed by McGregor, was produced.

At the time of this contract, 9 piles were cut and lying on 
the said lot 8. and, within a couple of weeks thereafter, the plain
tiff cut 82 piles, and caused them, together with the 9 already 
cut, to be stamped with the name of the Canadian Stewart Com
pany, being the company to which the plaintiff intended to sell 
them. These 91 piles remained on lot 8, and in the following 
July the plaintiff informed one Dolan, the agent of the defendant 
Whalen, that he had a quantity of piles for sale, stating where 
they then were. Dolan expressed a wish to contract with the 
plaintiff for the purchase of 500 piles in all. the same to include 
the 91 in question, but nothing came of these negotiations.

Shortly thereafter, the plaintiff agreed to stll to the Stewart 
company 500 piles, including in the number thr 91 in ques
tion. and on the 27th July he, with men and teams, proceeded to 
the distric’ . here Niemi’s lands lay, in order to get out the addi
tional nuiiioer of piles, but then learned that on the previous 
Wednesday Xiemi had sold the 91 piles in question to the defend
ant Whalen.

The plaintiff then went to lot 8, where the piles still were, and 
stamped them with his own initials. Niemi. by writing dated the 
28th day of August, 1913, sold to Whalen the 91 piles, and auth
orised him “to remove the said piles at once.” Whalen then 
took possscssion and sold them to the defendant company for 
$819, which amount the company paid into Court to abide the 
result of this action. In the event of the defendant Whalen being 
liable, he claims indemnity over against Xiemi, who has been 
added as a third party.

The following are the questions submitted to the jury with 
their answers :—

(1) Did the defendant Whalen, before the purchase by him 
from Xiemi. have notice of the agreement between McGregor and 
Niemi ? A. Yes.

(2) Did McGregor, the plaintiff, leave the piling beyond what 
was a reasonable time for taking it away under the contract? A. 
Yes.



20 D.L.R. McGrkuor v. Whalkn. 491

The learned trial Judge dismissed the plaintiff’s action and 
the defendant Whalen’s claim against Nicmi, and ordered that 
out of the money paid into Court there be paid to the defendant 
company for costs $20, to Whalen $356, and to Nicmi $443.

The first question to determine is what interest the plaintiff 
acquired, under the agreement, in the 91 piles. It reads, “! 
hereby agree to sell,” etc. Is this an executory or an executed 
contract? It is open to either interpretation; and, therefore, 
the situation of the parties, the subject-matter of the contract, 
and other surrounding circumstances, may be taken into con
sideration in order to ascertain the intention of the parties. 
From them it seems that the purchaser was to have the right at 
once to cut tin* piles, and, on payment therefor, to ship them and 
those already cut. Nothing remained for the seller to do. These 
circumstances indicate that the agreement was for an immediate 
and not a prospective sale: Tarling v. Barter, 6 B. & ('. 360.

So far as appears from the evidence, there were not more than 
350 piles, cut and uncut, in the woods. Thus the contract en
titled the plaintiff to cut all those- then standing, being the only 
ones to which the contract could apply (Swamvick v. Sothern 
(1839). 9 A. & E. 895) ; and, as soon as severed from the free
hold. if not * e, they became chattels (McGregor v. Me.Veil 
( 1882). 32 l\< '.( '.V. 538) ; thus what were sold were either ascer
tained chattels at the time of the contract or became such imme
diately upon severance.

In Tarling v. Barter, ante, the contract arose out of two writ
ten memoranda, one signed by the vendor, the other by the pur
chaser. The vendor’s memorandum of sale was as follows: “1 
have this day agreed to sell James Tarling a stack of hay. stand
ing in f'anonbury Field, Islington, at the sum of £145, the 
same to be paid on the 4th day of February next, and to be al
lowed to stand on the premises until the first of May next.” The 
purchaser’s memorandum added the term ‘‘the same hay not to 
be cut until paid for,” and Bayley, JM said: ‘‘Where there is an 
immediate sale, and nothing remains to be done by the vendor 
as between him and the vendee, the property in the thing sold 
vests in the vendee.” So in Wood v. Bell (1856), 5 E. & B. 772. 
791. 792. per Lord Campbell, C.J. : ‘‘Where a bargain is made for

ONT.

S. V.

MctiRKT.OR

Mulix-k. f'.J.R*.

56



492 Dominion I.aw Retorts. 120 D.L.R.

OUT.

S.C.

Mc(»REXiUH 

Whalen. 

Miilock, C.J.Ex,

the purchase of an existing ascertained chattel, the general rule, 
in the . . . absence of opposing circumstances, is, that the 
property passes immediately to the vendee.” And in 8wee1ing 
V. Turner (1872), L.R. 7 Q.B. 310, 313, Blackburn, J., says: “It 
is thoroughly established . . . that by the English law. where 
a bargain and sale is completed with respect to goods, and every
thing to be done on the part of the vendor before the property 
should pass has been performed, then the property vests in the 
purchaser, although the vendor still retains his lien, the price 
of the goods not having been paid.”

The fact that the plaintiff was obliged to cut the uncut piles 
and remove them, and also remove those cut at the time of the 
contract, from the vendor’s premises, within a reasonable time, 
does not prevent the property passing: Turley v. Bates (1863), 
S H. 4 C. 100.

The circumstances of the present case might support a finding 
that the purchaser took actual possession, and that the vendor’s 
only remaining control over the piles was the right to prevent 
their being loaded or shipped before payment of the purchase- 
money, and in that case not only the property but also the 
actual possession passed to the purchaser.

In Cooper v. Bill, 3 H. & C. 722, which was an action of de
tinue for timber sold on credit, Pollock, C.B., says (p. 729) : “The 
vendors allowed him (the vendee) to measure the timber, mark it 
with his initials, and expend money in having it squared. I 
think those acts are evidence of a taking actual possession.”

But, adopting the view most favourable to the defendants 
here, namely, that the vendor retained his lien, which implies 
that he also retained possession, his position was. that he was in 
possession of the purchaser’s property with the right to retain 
it until his lien was discharged. The piles when cut had become 
the property of the plaintiff, subject at most to the vendor’s 
lien, and delay in their removal did not divest him of the owner
ship, nor was he in default in payment of the purchase-money. 
By the terms of the contract, the purchase-money was not payable 
until the plaintiff sought to load or ship the piles. He was en
titled to remove them from off the vendor’s land and leave them 
where he liked, and as long as he wished, without payment, pro
vided he did not attempt to load or ship them.
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The vendor had a mere passive right to detention, no right to 
sell : Thames Iron Works Co. V. Patent Derrick Co., 1 J. & H. 
93; Halsburv’s Laws of England, vol. 19. p. 25.

Thus the vendor was. guilty of an actionable wrong in selling 
the plaintiff’s property and is liable in damages.

It was further contended before us that the defendant Whalen 
was a bonâ fide purchaser for value without notice. On the 
facts such defence fails. The jury, upon ample evidence, found 
notice to Whalen, and he is liable to the plaintiff for $819. the 
value of the timber. His co-defendants having paid that amount 
into Court to abide the result, the plaintiff is entitled to have 
his judgment satisfied out of that fund.

If the original vendor’s lien still existed, there should bo de
ducted from the .$819 the sum of $182. the amount of the original 
lien, but that lien was lost by reason of Nienii's wrongful sale. 
By that act he lost possession and with it his right of lien : Mid- 
liner v. Florence (1878), 3 Q.B.D. 484. 491. So far as appears, 
however, the plaintiff is still indebted to Niemi in the sum of 
$182 ; and, if Niemi consents to treat as payment the retention of 
$182 in Court to abide the issue between him and the defendant 
Whalen, then that amount can be so disposed of. Otherwise, li e 
plaintiff will Ik* entitled to the full amount of $819. and Nier i 
will be left with his claim against the plaintiff for unpaid pur
chase-money.

The merits of the issue between the thin! party and the de
fendant Whalen were not argued before us. If both parties con
sent to that issue being disposed of on the present pleadings and 
evidence, the case may be again set down for argument of that 
issue. If not so set down within 15 days, the claim of the de
fendant Whalen against the third party is dismissed, without 
prejudice to any action the defendant Whalen may see fit to 
bring.

The plaintiff is entitled to his costs throughout against thi
de fendant Whalen; no costs between that defendant and the 
third party.

Clute, Sutherland, and Leitch, JJ„ concurred.

Riddell, J., dissented.
Appeal allowed.

Sutherland, J.

Riddell, J.

.13—20 n i h.
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McDonald v. finder.
Xeir Itrumicivk Supreme Court, Landry, McLeod, White, and 

McKcoirn. 77. January 17, 1914.
1. .IVDOMENT (|I A—2)—Si MM ARY JUDGMENT—PBOMIBROBY NOTE — RE-

LEAKE—Flea ok.
Leave to defend should he allowed where the defendant’s affidavit in 

answer to a motion for summary judgment on a promissory note 
alleges that the note payable in one month was delivered to plaintiff's 
solicitor in escrow to hold until a release in form satisfactory to 
defendant's solicitor should lie signed and that plaintiff proceeded to 
sue without waiting for such approval and thereby committed a 
breach of the agreement under which the notes were given, for there 
is at least the question to lie submitted to the jury : whether or not 
ample time ami opportunity had lieen afforded to defendant of sub
mitting the release to his solicitor.

2. .Itdûment (81 A—If—Summaby judgment—Counterclaim — Right
TO l'LEAD.

If the defendant shews in answer to a motion for summary judg
ment that he has a reasonable ground for defending or if he has a 
counterclaim arising out of the same matter, he is entitled to defend. 
(IV» McLeod. .1.1.

Appeal from an order of Barry, J., giving the plaintiff leave 
to sign summary judgment against the defendant under order 
14.

O. S. Crocket, for the defendant.
/’. ./. //lights, for the plaintiff.
Landry, White and McKeown, JJ., agreed in the result. 
McLeod, J. :—This is an application to set aside an order 

made by Mr. Justice Barry, allowing the plaintiffs to sign final 
judgment against the defendant under Order 14. The action 
was brought on a promissory note for $625 dated November 14, 
1912. due one month after date and the writ was specially in
dorsed under Order 3. rule 6.

It appears by the affidavits before the learned Judge that 
there were disputes between the plaintiffs and the defendant. 
The plaintiffs had a contract under the defendant. Binder, for 
the building of a portion of the railway known as the South
ampton Railway. Disputes arose between the parties ; the de
fendant claiming that the plaintiffs owed him something like 
$7,000 ; the plaintiffs denying that and claiming that Finder 
owed them a considerable amount of money. After some negoti
ations in the office of Mr. Guthrie, who was the solicitor for the 
plaintiffs, there appeal’s to have been an arrangement made
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whereby the defendant wuh to give plaintiffs two note»» for 
$6*2'» each; and it is also stated in the affidavit of the defendant 
that he was to have from the plaintiffs a release releasing him 
from all claims by the plaintiffs in connection with the railway, 
and that agreement was to be drawn subject to the approval of 
his own solicitor. .Mr. (‘rocket. The release appears to have 
been handed to Mr. Finder, and Mr. (‘rocket being out of town 
Mr. Finder shewed it to Mr. Richards. Mr. Crocket’s partner, 
who advised him not to sign it ; and the matter stood that way. 
The plaintiffs sought to sign immediate judgment, the writ being 
specially endorsed. The defendant applied for leave to defend 
stating the facts somewhat fully in his affidavit, and also stating 
that Mr. Guthrie was to hold the notes given by defendant in his 
hands and not deliver them over to the plaintiffs until this re
lease was signed. Then he says further: “A few days later, 
and before 1 had an opportunity of discussing the matter further 
with Mr. Guthrie, and after 1 had called twice at his office for 
the purpose of seeing him in regard thereto, 1 received a letter 
from him stating that the plaintiffs had endorsed the notes to 
him and threatening suit if I did not pay the one that was due. 
In the meantime other claims contracted by the plaintiffs under 
their said contract, for which 1 was advised the railway would 
be liable, and which 1 had supposed had been paid by the plain
tiffs with moneys previously advanced to them, which moneys, 
with others 1 was compelled to pay on other claims under their 
contract, exceeded by upwards of $3,000 the total amount of all 
their monthly estimates from the commencement of their work, 
were presented to me, and in view of the fact that the plaintiffs 
had transferred the said notes in violation of the express agree
ment under which they were delivered, and that I believed there 
was no legal consideration to support the said notes, I deter
mined not to carry the negotiations further with the plaintiffs, 
and to resist their demands, and so informed Mr. Guthrie.”

To this there were two affidavits made in reply, one by the 
solicitor, Mr. Guthrie, and the other by the plaintiff Robert 
McDonald, and they contradict Mr. Finder distinctly in several 
important matters.

The learned Judge, on hearing all the affidavits, ordered im-
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mediate judgment. From my view of the matter. 1 think the 
learned Judge was in error in making the order.

It was claimed that Mr. Finder should have had this release 
signed and that he delayed in having it signed, and whether 
or not there was unreasonable delay in having it signed was a 
matter of fact; and the defendant had a right to have that 
fact tried by a jury if he wished. The defendant however in 
his affidavit alleges that a few days after receiving the release 
and before he had an opportunity of discussing the matter 
further with Mr. Guthrie although he had called twice at his 
office he received a letter from him stating that plaintiffs 
had endorsed the notes to him and threatening suit if the one 
overdue was not paid and he also says that there were other 
claims contracted by the plaintiffs under their contract for 
which he was advised the railway would be liable and which he 
supposed had been paid by the plaintiffs with moneys previously 
advanced to them. This is a matter of defence that the defend
ant had a right to have tried by a jury. There is also a question 
as to whether there was a greater obligation on the part of the 
defendant to have the release signed than there was on the 
part of the plaintiff's. If the signing of the release by the plain
tiffs was a condition precedent to the handing-over of the notes 
by Guthrie to the plaintiffs then it was as much the duty of 
the plaintiffs to have it signed as it was the duty of the defend
ant.

As the case stands on the affidavits I think the defendant has 
a right to present his defence. Th's power to order summary 
judgment against a defendant must be used with great care.

In Sheppards c(* Co. v. WUkinsoh it Jarvis, 6 T.L.R. 13, it 
is said :—

The summary jurisdiction conferred l»y this order must he used with 
great care. A defendant ought not to be shut <vt from defending unless it 
was very clear indeed that he had no case in the action under discussion.

In Jones v. Stone, [1894| A.C. 122, Lord Halsbury, referring 
to some remarks which the Chief Justice had made in a judg
ment, where he said that the ease seemed to him to be 
eminently one which required the fullest investigation liefore a jury, as 
the conduct of the plaintitr in his dealings with the defendant in con
nection with the land in question was of a most suspicion- character.
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Whether this i» hu or not. it. in nlmmlantly dear to their Idirdahips 
that there are very serious <|uestion* of fact in debate which never ought 
to have liven determined in u nummary manner under order XIX". The pm 
ceeding established hv that order is a peculiar proceeding, intended only to 
apply to cases where there van lie no reasonable doubt that a plaintiff is 
entitled to judgment, and where, therefore, it is inexpedient to allow a 
defendant to defend for mere purposes of delay. Nee also Saw v. Holin. 
5 Time# Rep. 72.

I do not think, having examined the affidavits carefully, 
that it van he said in this vase that there is no reasonable 
If the party shews he has a reasonable ground for defending, 
or if he has a counterclaim arising out of the same matter, he 
is entitled to defend In this vase the defendant does claim 
he has a counterclaim arising out of this same matter. Mr. 
.Justice Barry in his judgment says:—

As I have already remarked, if he has a good counterclaim that does 
not disentitle the plaintiffs to judgment, although the defendant might, 
in such circumstances, be entitled to a stay of execution until after the 
trial of the counterclaim; hut lie has not asked for that.

In the Annual Practice of 1912, at p. 173, the cases with 
reference to that are all reviewed, and then it is said:—

The result of the ubove cases appears to lie that when a bonâ fide 
counterclaim is set up arising out of the subject matter of the action and 
connected with the grounds of defence, unconditional leave to defend should 
lie given, even where the defendant admits part of the plaintiff's claim, as 
in such circumstances such admission is only “subject to the counterclaim, 
which might turn out to be larger in amount."

The result is that in my opinion the order of Mr. Justice 
Barry should be set aside, with costs.

N.B

S.C.

McDonald

McLeod. J.

Appeal allowed, order of Barry, J., set aside without costs.

DUCK v. FLOHT. SASK
Saskatchewan Supreme Court, hi mont. Brown and Etwood, ,/,/. ------

November 28, 1914. S. C.
1. Appeal (§ IV B—-116)—District Court—Pacts in evidence—Appeal 

hook—Remedying defect.
On an apnea! from n District Court in Saskatchewan, the trial Judge 

is to furnish the party appealing with a signed copy of the facts in evi
dence as noted by him and of his decision, with the reasons therefor 
and findings of fact; and where this has not been done, the appeal hook 
may be referred back to have the defect remedied.

Appeal from a District Court. statement
T. I). Brown, for appellant, defendant.
B. /). Hogarth and ./. Hancock, for respondent, plaintiff.

3
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The judgment of the Court wan delivered by 

Lamont, J.:—On the argument before us, the Court decided 
that this appeal would stand over until the next sittings, and the 
Appeal Book should be referred back to the learned District 
Court Judge for further information. The action was brought 
on two lien notes, one for .$200 and interest, and the other for 
$150 and interest. The former was alleged to have been given 
for a team of horses, and the latter for a binder, mower and rake 
purchased from the plaintiff by the defendant. The defendant 
alleged that the plaintiff had warranted the horses to be good 
work-horses and not more than 11 years of age, and. further, that 
he had warranted the implements to be in a good state of repair. 
He also alleged a breach in each case of the warranties given, 
and he counterclaimed for damages in restart of those breaches. 
The claim of the plaintiff amounted to $411.14. The learned 
Judge, in his notes, endorsed the following: “Judgment for $302.36 
and costs.” This is the only memorandum. There is nothing 
from which we can determine whether the reduction of the claim 
was made by an allowance for breach of warranty in restart of 
the horses or in respect of the implements. The claim was re
duced, but in respect of what we cannot say. Rule 002 /> requires 
the Judge of the District Court, when an appeal is taken from his 
decision, to furnish the party appealing with a signed copy of 
the facts in evidence as noted by him, and of his judgment or 
decision thereon, with his reasons therefor, including his findings 
of fact. There has been a clear breach of this rule in this case. 
To reduce the plaintiff’s claim, the learned Judge must have found 
the defendant entitled to damages in respect either of the horses 
or of the implements. The appellant is entitled, and this Court 
is entitled, to know what his findings of fact were, and in respect 
of what claim such reduction was made. The Appeal Book will, 
therefore, In- referred back to the trial Judge for information as 
to the facts found by him upon which he based his judgment. 
The appeal will stand over until the next sittings.

Direction accordintjlij.
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COMMERCIAL PLATE GLASS ASSURANCE CO. v. ROBILLARD.
Qui In r Court of Review, A rchthald, Merrier mol Htaudin, JJ. Man 22, 1914.
1. Debtor ani> creditor (§ 1—3)—Promise or extension ok payment—No

CONSIDERATION — VALIDITY.
The promise of nn extension for payment of n debt is n ‘'nudum iiactuni 

and not himling on the promisor unless there was a consideration for

2. Debtor and creditor (§ 1-4)- Promissory note -Agreement to accept
Misrepresentation- Hkkcsai, to acck.it.

The creditor who has agreed to accept on the following day the 
debtor's promissory note for two months for a debt past due on his 
representation that he had never been sued may refuse to accept such 
note or to grant the extension if the representation were untrue.

Appeal from tin action to recover certain insurance premiums. 
I{. lion, for plaintiff.
Lamarre <<• Brodeur, for defendant.
The judgment of the Court was delivered by 
Archibald, The plaintiff sues for $174.81 for premiums 

of insurance After action brought, the defendant came to the 
plaintiff and begged for a delay for payment, and offered his note 
at two months. The plaintiff agreed to grant that delay, and the 
defendant was to come the next day and bring his note.

The defendant pleads to the action that he had obtained the 
delay in question and that the action was accordingly premature, 
or that the continuation of the action after the delay was illegal.

The plaintiff answers the plea by stating that it was true 
that it agreed to give a delay of two months, but that that agree
ment was upon the representation of the defendant that he had 
never been sued; that before the defendant returned the next 
day to bring the promissory note in question and to carry out 
the transaction, plaintiff had discovered that the defendant had 
been frequently sued, and when the defendant offered his note 
the following day, the plaintiff refused it and continued the action.

The defendant alleged that he had never stated to the plain
tiff that he had never been sued; but, finally, that he said he had 
never been sued, meaning in connection with premiums of insur
ance.

The judgment found in favour of the plaintiff, holding that 
the defendant’s evidence was unsatisfactory. 1 think this judg
ment is clearly right. In the first place, the burden of proof to 
establish that delay was given upon the defendant. u* plain-
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tiff admits that it gave the delay, hut conditionally only, viz., 
that it gave it in consequence of the representation of the defen
dant about his not having lieen sued. This admission cannot he 
divided. Certainly the defendant had not overturned the plain
tiff’s evidence with regard to the matter. Besides, there is no 
suggestion that any consideration was given by the defendant 
to the plaintiff for the promise in question. That is one of the 
essential elements of a contract that it must have a considera
tion. Even supposing that the plaintiff had granted an addi
tional delay without any consideration whatever, I cannot see 
that the plaintiff was obliged to carry out that promise. It was 
what is known in Roman law as a nudum pact urn, and not binding 
upon the party.

I am of opinion that the judgment is right and must In* con
firmed.

J udyme nt cu nfirmed.

ONT PARKERS DYE WORKS v. SMITH.
g P Ontario Suprrmr Court. Ipprllate IHrmion, Meredith. C.7.O.. Mavlarrn.

Mayer and Hint y inn, ././.,!. \ m ember 13. 1914.
I. ( OXTRACTS {$111 K—28ft 1—To REKRAIN FROM III SIMONS—VIOLATION OK 

COVENANT—Am NO AS MANAGER.

Acting H" manager of a competing business i- a breach of a cove
nant given by ilefemlant on selling out to plaintiffs that the defendant 
would not "alone or jointly with or as agent or otherwise for any 
other person, firm or company, directly or indirectly, enter into com
petition with or opposition" to the business of the plaintiffs within a 
stated time ami radius.

( CarkriH I he II or Aw v. Smith. 18 D.L.R. 031. alii rmed. |
lN.it Ni'Tiox i # I 11—24»—Contract rioiits—Covenant not to compete 

in lit siness—Mont: ok pleading.
An order enjoining the breach by defendant of a covenant in re 

‘tiaint of trade may Is- in general terms conforming with the restrie 
lion and need not set out specifically the acts from the doing of which 
it was intended to restrain; it will la- left to the party enjoined to 
find ont how to comply with its terms.

I Oynart \. Ham merlon. |l!M4| 1 Cli. 822. and Moo#/ v. Con ira u. 
11914] 2 (h. 47. applied.)

statement. Appeal from the order of Latchford. «I.
E. H. h'yckmun, K.<\, for the appellant.
IV. If. Cavell, for the plaintiffs, the rcapondentH.

Meredith, c.j.o. November 13. Herkdith, r.J.O. :—This in an appeal by the 
defendant from an order dated the 19th September, 1914, made 
by Latehford. J.. restraining the appellant until the trial or
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other final disposition of the action “from entering into or 
continuing in business as a dyer and cleaner of cloth, laces, 
gloves, feathers, and other articles of dry goods, including French 
cleaning, dyeing, and pressing, in the Province of Ontario, and 
from entering into competition with or opposition to the business 
curried on by the plaintiffs or either of them as dyer and cleaner 
of cloths and other articles of dry goods, including what is known 
as French cleaning, dyeing, and pressing, either alone or jointly 
with oi as agent or otherwise for any other person, firm, or 
company, directly or indirectly.”

The material before the learned Judge fully warranted the 
conclusion that this business was ls*ing carried on under her 
management ; and that, in my opinion, constituted a breach of 
her covenant.

None of the eases cited by Mr. Rvckman supports the pro
position for which he contended, that the appellant, by acting as 
manager of the competing business, did not violate her agree
ment with the respondents.

It may be that, if the covenant had been merely not to enter 
into competition with or opposition to the business of the re
spondents. acting as manager of a competing or opposing busi
ness would not be a breach of the covenant, but the covenant is 
far wider than that, and extends also to the act of entering into 
competition or opposition as agent or otherwise for any other 
person, firm, or company ; and becoming the manager of a com
peting or opposing business was, I think, clearly a breach of 
that part of the covenant, both in its spirit and its letter.

It will, of course, be open to the appellant upon the trial of 
the action to adduce further evidence which may lead to a dif
ferent conclusion from that which has been reached upon the 
present material as to her position with reference to the compet
ing or opposing business which has been carried on under the 
daughter’s name, and it will also be open to the respondents to 
establish, if they can. that the business is really the business of 
the appellant.

It was also contended by the appellant that the injunction 
order was too wide in its terms, and that it ought to have speci
fied the acts from the doing which it was intended that it should
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restrain the appellant : but that contention is not. I think, well- 
founded.

As was said by Cozens-Hardy, M.R., in Earl Dysart v. IIam- 
merton tb Co., [1914] 1 Ch. 822, 833: “It is not the practice of 
the Court, when a wrong has been established, to suggest how 
or under what circumstances, if at all, the defendant may so far 
modify his arrangements as not to infringe the injunction 
and, as is pointed out in the Law Quarterly, vol. 30. p. 265 : “The 
practice of granting an injunction ' . general terms, and leaving 
the party enjoined to find out how to comply with its terms, was 
familiar practice in the days of Lord Eldon : Lane v. Netvdegate 
(1804), 10 Ves. 192, 7 R.R. 381; and has the authority of the 
House of Lords : Elliott v. North Eastern R.W. Co. (1863). 10 
H.L.C. 333, at pp. 358, 359, 138 R.R. at p. 189. In Curl Bros. 
Limited v. Webster, [1904] 1 Ch. 685, 73 L.J. Ch. 540, Farwell, 
J., adopted the same rule in the case of a breach of contract 
and in Wood v. Conway Corporation, [1914] 2 Ch. 47. this prac
tice was followed.

I think, however, that, as my brother Hodgins points out in 
his opinion, which I have had the opportunity of reading, the 
injunction order is wider in its terms than it should have been, 
and that it should be varied by restraining the appellant until 
the trial or other disposition of the action from, either alone or 
jointly with or as agent or otherwise for any other person, firm, 
or company, directly or indirectly entering into competition with 
or opposition to the business of the respondents or either of 
them.

The order with that variation will be affirmed, and the ap
peal dismissed with costs.

Maciaren and Magee, JJ.A., concurred.
Hoooixs, J.A., dissenting as to costs.

, Appeal dismissed.

Re D. H. COLE.
Saskatchewan Supreme Court, Haultain, C.J., Nrwlands, Lamont, Brown, and 

El wood, JJ. July 18, 1914.
1 Solicitors (§ 1 B—11)—Suspension—Grounds for—Not accounting 

FOR CLIENT’S MONEY.
The suspension of a solicitor for not accounting for and paying over 

money due to a client may be extended notwithstanding a settlement 
in full made with the client.
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Motion to suspend a solicitor. SASK
.ludgnicnt was given extending the suspension till September s c-

ISth. ~ii7
(i. //. Harr, for the Law Society. u-lf <»•«
I). McNiven. for the solicitor.
The judgment of the Court was delivered by
Haultain, C.J.î—The barrister and solicitor in this case was 

suspended on May 21 last by my brother Lament, until the close 
of the present sittings of this Court, under sec. 40 of the Legal 
Profession Act, for professional misconduct, consisting in not 
accounting for and paying over money received by him on account 
of a client as far back as 1903. On June 20 last, three days before 
the opening of this Court, settlement in full was made with the 
client. The question now arises whether or not payment under 
these circumstances and a suspension of less than two months 
entitle the solicitor to plenary absolution at our hands. I think 
it should be understood generally by the profession and the public 
that the disciplinary sections of the Legal Profession Act were 
not passed merely for the purpose of creating an alternative pro
cedure for the collection of debts due by solicitors to their clients, 
and that upon payment of the amounts involved the whole object 
of the Act has been accomplished. Applications of this sort are 
based on the idea not only that solicitors should account promptly 
for moneys received fay them for clients, but that non-accounting 
is an act of professional misconduct which will involve graver 
consequences than a judgment and execution for moneys received. 
Too often in recent years there have been cases which not only 
involved professional misconduct but misconduct of such a nature 
as to warrant criminal proceedings rather than proceedings such 
as the present. It should be further understood by the profession 
that the Act was not intended to be a genteel substitute for the 
Criminal Code specially made for barristers and solicitors. The 
foregoing remarks do not apply to the present case, but the facts 
of the present case disclose professional misconduct which will 
justify a longer term of suspension than that already undergone.

Counsel for the Law Society stated to us that other complaints 
against this solicitor were now being considered by the Law 
Society, and suggested that the suspension should continue until 
these matters were inquired into. I do not think that that should



504 Dominion Law Reports. |20 D.L.R.

SASK

8.C.

Re
D. H. Cole.

Hâiiluin, C.J.

ALTA

S.C

Statement

l>e done. We have no reason to suppose that an enquiry into these 
cases by the Law Society will result in further proceedings under 
the Act. If other proceedings were now pending we might 
reasonably extend the tenu of the present suspension until their 
determination. As the guardians of the honour and good name 
of the profession in this province, we might very well say to this 
solicitor: “We will not restore you to your profession until you 
have shewn us that you have not only expiated this offence but 
that you have cleared yourself of other and further charges which 
the proceedings disclose.” On an application for restoring to 
the rolls after being struck off, the solicitor must shew among 
other things complete restitution in all cases and a clean sheet. 
Why should this not In* required in cases like the present? In 
future I would favour some sueh requirement. In the present 
ease I think that the suspension should l>e continued until Sep- 
temlier 15 next.

Judgment accordingly.

MANUFACTURERS LIFE INSURANCE v. WALSH.
\lberta Supninr 1'uurt, Nrull, Htuart, anil Si in in nun, «/./.

December IS. 1914.
1. K\ I HENCE (l\l—84U |—RELEVANCY AND MATERIALITY — PAYMENT —

Promissory note—Memoranda ok—Admissibility—Salk, oi

A memorandum given on the day la-fore the «late of the agi cement 
for sale of lamia acknowledging receipt of a promissory note for the 
cash payment ami specifying certain reservation» ami restrictions 
against the land in more detail than tliey were described in the formal 
agreement is properly admitted in evidence in an action t > enforce the 
agreement for the purpose of shelving that the purchaser knew tint 
tlie transfer was to la* subject to the specified resen «liions.

2. Specific perform a xce <#I K—30)—Sai.e or land—Notice of rescis
sion—Rioiit to remedy.

A vendor suing for a declaration that the sale hail been rescinded 
and payments made luul been forfeited for the purchaser's default by 
reason of notice given under the contract or in the alternative for 
s|M'cific performance, is not barred from the latter remedy by its alle
gation in the pleadings that notice of rescission had l»een duly given 
where this was denied by the defendant’s pleading and no proof was 
adduced that the notice had been given.
Appeal by defendant Walsh from the judgment of Heek, J., 

in favour of the plaintiffs.
./. T. Shaw {Short, Ross, Selwood d* Shaw), for the plaintiff, 

respondent.
A. (i. Virtue, for the defendant, appellant.
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The judgment of the Court was delivered by ALTA.

Scott, J. :—Defendant Joscphson is shewn to have tiled a . '0 
caveat against the lands claiming under an agreement for the Majufac 

sale thereof by the O. W. Kerr Company to him. The only life 
relief claimed by the insurance company as against him was the ,NS| *ANCK 
removal of his caveat and costs. No defence was made by him Wai.su.

and the trial .Judge at the conclusion of the trial stated that he s«>tt. j.
would make an order declaring that he had no claim. The 
appellant having by his statement of defence charged that the 
insurance company had not given him notice of the assignment 
from the O. W. Kerr Co., the insurance company obtained leave 
at the trial to amend by adding the O. W. Kerr Co. as a party 
plaintiff and by alleging that they were joined for the purpose 
of perfecting the right of the insurance company to maintain the 
action.

In his statement of defence the appellant denies that any 
notice was given by or on behalf of the insurance company 
declaring the agreement void, or determining his interests there
under and I may here state that no evidence of any such notice 
having been given was adduced at the trial.

The other defences relied upon by the appellant at the trial 
were that the insurance company was, by reason of defects in 
its title, unable to give him a clear title to the property and 
that, at the time the agreement was entered into, certain false 
and fraudulent representations were made by the O. W. Kerr 
Co. or its agents as to the nature of the soil, the contour of the 
land and its value and that he entered into the agreement rely
ing upon those representations.

The trial .Judge held that there was no intentional misrepre
sentation with regard to the land nor any unintentional material 
misrepresentation and that plaintiffs were entitled to specific 
performance of the agreement.

On May 11, 19i0 the insurance company obtained a certi
ficate of title to the lands except all coal and other mineral 
rights and the right to work the same, the title being also sub
ject to the right of expropriation of certain portions of the land 
reserved in the transfer thereof from the Alberta Railway and
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Coal Co. to the O. W. Kerr Co. The reservations in that trans
fer are as follows :—

All coal and other minvruls in and under the said land and the right 
to use so imn li of «aid land or the surface thereof as the company may 
consider necessary for the purpose of removing the said coal and minerals, 
and any portion of said land heretofore taken for public purposes, and 
also excepting and reserving thereout a right of way 100 feet wide to be 
used by the company or its successors or assigns for the purpose of irri
gation. canals or works, said right of way, if taken, to he paid for in 
accordance with the value of the land and any improvements upon same, 
said privilege to Is* exercised within the period of ten years next follow
ing the 26th day of June, A.I). 1006.

The appellant contends that, by reason of these reservations, 
the plaintiffs arc unable to give him a clear title to the property 
and that he is therefore entitled to rescission of his agreement to 
purchase.

On the day before the date of the agreement the appellant 
gave to the selling agents of the O. W. Kerr Co. his note for the 
cash payment of $5,120 and lie and they then signed a memor
andum in which the agents acknowledged receipt of the note 
subject to the approval of the company, the contract price and 
the terms of payment being set out substantially the same as in 
the agreement, the appellant thereby agreed to pay the company 
the remainder of the purchase-money and interest and the com
pany, in consideration of such payment, agreed to convey the 
lands to him in fee simple.

Subject to the reservations, limitations, provisoes and conditions ex
pressed in the original grant from the Crown, or original contract with the 
railroad company and reserving all mines, minerals, coal or valuable stone 
in or under said land and the right of user of part of the surface necessary 
for working the same and the other reservations and exceptions as above

The agreement is upon a printed form in which a blank 
left for the name of the company obtaining the grant from the 
Crown was not tilled in and the name of any railroad com
pany does not appear in the agreement or in the memorandum 
of the previous day. I am of opinion however, that there was 
upon the face of the agreement sufficient to shew the purchaser 
that the transfer was to be subject to certain reservations and 
to enable him to ascertain their nature and extent as, although 
their nature and extent was not stated, they were described in
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Huch manner uh would enublc him to ascertain whut they were ALTA,
with absolute certainty. If ho entered into the contract know- s.C.
ing that certain reiiervatioiiH were intended and without mak- u“77. 
ing any inquiry as to their nature, he should not now, in my tcbkkm

opinion. b« permitted to nay that he is entitled to a tranafer inhikami
free from them. ... r-

\X AIM.
The memorandum referred to describes the intended roser- ----

valions with more detail than they were deacribed in the agree- Hcott 3- 

ment. Objection was taken, however to its admissibility as evi
dence, presumably on the ground that it was superseded by the 
subsequent agreement. In my opinion the trial Judge was 
right in admitting it even if the only ground for its admission 
was to shew that the purchaser knew that the transfer was to 
be subject to the specified reservations.

The reservation by the Alberts Railway and Irrigation Co. 
of a right of way for irrigation purposes appears to me to have 
been unnceessary as, in the absence of any such reservation, 
that company under its act of incorporation (eh. 43 of 1904) 
could exercise that right as against any subsequent owner of 
the land. The Act confers upon it all the powers us to expro
priation of lands for its purposes as are possessed by railway 
companies under the Railway Act. Apparently the only effect 
of the speeial reservation, if it has any effect, as to restrict to 
a limited period the right of the company to exercise that power 
as. under the Railway Act, there is no limit to the time for exer
cising it. Since the issue of the certificate of title to the insur- 
anee company the only registrations affecting its title arc the 
filing of the caveat by defendant Josephson which 1 have 
already referred to. and of a caveat filed by the appellant claim
ing an interest under the agreement in question. As to the 
latter no question can arise as, upon his fulfilling his agree
ment, he will obtain a transfer and certificate of title and his 
caveat will thereby be removed.

As to the caveat tiled by defendant Josephson the effect 
of the judgment of the trial Judge is that he has no claim upon 
the land. The judgment is therefore conclusive as against 
him and the insurance company is entitled to obtain an order 
removing it. Under the agreement the company was not bound
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ALTA. to complete his title until the time for the payment of the last
S.C. instalment of the purchase-money ami, even if the tiling of that
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caveat constituted a cloud upon his title, the company took 
the necessary steps to remove it before the purchaser was en
titled to call upon it to do so.

The only evidence adduced at the trial respecting Joseph- 
son's claim consisted of certain letters written by him to defend
ant. the appellant in which he stated in effect that he had bought 
the land from the O. W. Kerr Co. but had sold it back to them a 
few days before they sold it to the appellant and that his only 
claim was for the balance of the purchase-money due by the 
company to him. and a letter from that company to the Stand
ard Trust Company stating that the land was originally sold 
to Josephson but that they had repurchased from him and 
resold to the appellant.

If these letters were properly received as evidence of the 
transactions referred to in them, the utmost that can be in
ferred from them is that the only interest .Josephson could have 
had in the land was a lien for the balance of the purchase-money 
due him. This would therefore be nothing more than an in
cumbrance which the appellant would Ik* entitled to require the 
insurance company to pay out of the purchase-money due by 
him but it would not constitute a defect in title or a ground 
which would entitle him to repudiate the purchase.

One of the grounds of appeal is that the trial Judge erred 
in holding that the notice of cancellation given by the insurance 
company amounted to a rescission of the agreement and en
titled the appellant to restitutio in integrum and it is contended 
on his behalf that the company having elected to take that 
course, it is not now entitled to claim specific performance.

I have already stated that there was no evidence to shew 
that such a notice was given. There is. however, the allegation 
in the statement of claim that it was given and. if the appel
lant had. by his statement of defence, admitted that it was 
given, a question might then have arisen whether the insurance 
company might not have been bound by the allegation, but the 
appellant having denied the giving of the notice and the giv
ing of it not having been proved, the insurance company is not,
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in my opinion, bound by itN allegation and there in. therefore, 
nothing to shew that it had elected to reMvind the agreement.

Other grounds of appeal are that the trial Judge erred in 
holding that there was no wilful misrepresentation in a material 
particular and in not deciding whether or not there was inno
cent iniHroprcKentation and in not holding that there wan inno
cent misrepresentation and that the contract Nhould l>e re
scinded.

The trial Judge found that there was no intentional mis
representation and that the appellant had not satisfied him that 
there was any unintentional material misrepresentation. This, 
in effect is a finding that the appellant had failed to establish 
that there was any material misrepresentation and. as it is only 
material misrepresentations that are important, he left nothing 
undecided.

A large number of witnesses were examined upon the ques
tion of misrepresentation and there is a mass of contradictory 
evidence respecting it. The trial Judge had ample ground 
for reaching the conclusion he did upon the question and, in my 
view, this is not a case in which this Court should review his 
finding upon that question of fact.

In Cof/hlan v. Cumberland, |1898| H'h. 704. Lindlcv. M.R., 
in his judgment uses words which seem peculiarly applicable to 
such a case as this. He says:—

Wlivn nmvh turn* u|hiii tin* relative credibility "of witnesses win» have 
lieen examined and rroaw-cxamined before him a .Imlge. the Court i* sensible 
of the great advantage* lie lia* in seeing and bearing them. . . . ami.
when the question arise* which witness i* to Is- lielieved rather than 
another and that que*tion turn* on manner and demeanour, the Court of 
A|i|>eal always is. and must Is* guided by the inqiressinn made on the 
Judge who saw the witnesses.

The conduct of the appellant subsequent to the alleged mis
representations was such as might reasonably lead the trial 
Judge to entertain a doubt whether they were made, or, if 
made, whether the appellant himself considered them material, 
lie admits that, some months after the agreement was entered 
into, he entered into possession of the land ami that, while in 
possession, he became aware that it was not such as was repre
sented to him and yet, with that knowledge he. without corn-
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plaining of the misrepresentations afterwards applied for and 
obtained an extension of time for the payment of the purchase- 
money at a higher rate of interest and also placed the land in 
the hands of several agents for sale at a price in excess of that 
he had agreed to pay for it.

The only other ground of appeal is that the trial Judge 
erred in not holding that the plaintiff should pay the appel
lants costs up to the time the O. W. Kerr Co. was added as 
plaintiff, the ground of this contention being that, as the insur
ance company had not given notice of the assignment of tlie* 
agreement, it was not entitled to sue upon it and, therefore, 
that the action was not properly constituted until the O. W. 
Kerr Vo. was added as plaintiff.

The trial Judge held that, as the insurance company had 
obtained from the O. W. Kerr Vo. a transfer of the land as 
well as an assignment of the agreement, the ordinary law 
respecting assignments of choses in action did not apply and 
that the O. W. Kerr Company and the Standard Trust Co. were 
therefore unnecessary parties. He therefore held that the ap
pellant should be entitled to the costs occasioned by their being 
added.

1 express no opinion as to whether the trial Judge was 
right in this conclusion as, in my view', it is unnecessary to do 
so. If the appellant is right in his contention that the action 
was not properly constituted until the 0. W. Kerr Vo. was 
added and if upon that company being added, the appellant 
had consented to judgment for the plaintiffs, it might be open 
to question whether he would not have been entitled to the costs 
of the action up to that time, but having continued to defend 
the action after it was properly constituted, I see no reason 
why the plaintiffs should not have the costs of the action from 
its inception except of course such costs as may have been occa
sioned to the appellant by reason of the amendment.

In my opinion the appeal should be dismissed with costs.

Appeal dismissed.
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SINGH v. CANADIAN PACIFIC R. CO
Hritish loin n>bin Court of Appeal. Manlonahl. il art in amt Mr-

Chillips. J.l.1. Xovembrr 2. I»I4.
1 M A>TKK AMI Ml.HUM ( I I V—.'112 I - -DXM.V.KN—\l«.l H.l \(> ui KHI.OW 

M.B» AM — iMKIM.l AIENT Ok MVMlII'AI. HT I.AW—PwiTM'l ION Ok

I In- infiingviiiviit of a general prohibition in a muuieipul by-law 
pi'iliiliiting blu*ling o|N-rutinii' without a permit from a municipal 
"Hiver «rill not make liable the proprietor* on who*e liehalf the opér
ât! ii' «re eomluctcil. for injury to a workman oeva*ion«*l by the 
ncylig' ut «et of a fellow - workman umler circumiitanee* in which the 
fellow-M'ivant «loetrine would otherwiw* apply- *ucli by law i* not 
"lie particularly ile*igne«l to lieiielit or protect a via** but i* intended 
a% .i protection of the public at large.

I lt> II til.I/., 13 D.LIt. *74. 4K (an. N.< .R. Ml; Huiler \. Fife 
Coal Co. | 1«.»I2| At . 14» and Ualkia* Vmxi/ Collirry Co.. ||»|2| 
-X.t (i»:i. followed; Tliarkn Si noli V. f'./Mf. Co.. 13 D.L.R. 4H7. 
artirmed.]

Appeal from lent at trial in a negligence action. 
Appeal dismissed.
•/o.n# />/< Marti a, K.C.. for appellant, plaintiff.
7. K. .McMullen, for respondent, defendant.
.Macdonald, C.J.A., agrees with Martin, J.A., dismissing 

the appeal. McPitiUJPS, J.A., dissenting.
Martin, J.A.:—1 would also dismiss the appeal It «vas 

argued on the assumption that merely because the by-law, which 
declares generally that blasting operations should not Ik* carried 
on in the municipality without a permit, has been infringed, 
that such infringement of that general prohibition gives a 
cause of action, but an examination of the authorities shews it 
does not, on the principle laid down in Love v. Fairview (1904), 
10 B.C.R. 430. and eases therein cited, and the later decisions 
of London <V Western Australian Kjrplur. Co. v. Ricci (1906), 4 
Com. L.R. 617 (Alls.); David V. Britannic Merthyr Coal Co.,
119091 2 K.B. 146; 11910] A.C. 74, 79 L.J.K.B. 153; Butler v. 
Fife Coal Co., Ltd., [1912] A.C. 149; Watkins v. Xavul Col- 
lit ry Co., 11912] A.C. 695 ; and of Bell v. Grand Trunk li. Co. 
(1913). 15 D.L.R. 874 at 876, 48 Can. S.C.R. 561 at 564. The 
plaintiff herein is not entitled to invoke this by-law so as to avoid 
the consequences of the negligent act of a fellow-servant, because 
there is no class which it is particularly designed to benefit or 
protect, but simply the public at large, and therefore the by-law 
must be excluded from consideration in that respect.

Then there is the question as to whether the learned trial
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B. C. .)utlgv wait right or not in arriving at the conclusion he did on
(\ A. the facts before him as to the blowing out of the stump. All

Canadian

K. t o.

1 need say about this is that after a careful reading of the evi
dence I have no doubt that it was abundantly open to the 
learned trial Judge to take the view he did. bearing in mind the 
language used by their ~ < of the Privy Council in regard
to over- verdicts of trial Judges in Ilrtjcc v. Canadian
Pacific /V. Co. (1909), 15 B.t'.K. 510. So far as the question of 
system is concerned, it is quite clear to my mind that it cannot 
be complained of as it was one which answered the reasonable 
requirements of the case, and there is no evidence to support 
the contention that the man who was doing the blasting was not 
a competent and proper person to whom that duty might he 
delegated. The case of Sword v. Cameron considered in 
Bartonshill Coal Co. v. lie id, 3 Maeq. H.L. 266 at 289-90. is one 
of a somewhat similar nature, and it is only necessary to read 
that case to shew how the facts in essential particulars differ 
from this; there, time was not given for the workman to get 
away from the scene of the blasting despite the fact that there 
had been frequent occasions on which stones from blasts had 
flown over the heads of the retreating workmen, whereas in this 
case abundant time was given the deceased, which is shewn by 
the fact that he went to a place one thousand feet off. after ad
mitted ample notice, to a presumably safe distance, but was 
unfortunately nevertheless killed by a stone which, I
should be inclined to infer from the facts, had become in some 
strange way so lodged in the roots that the effect was that by 
the unprecedented concentrated force of the explosion it was 
shot out to a great and wholly unexpected distance almost as 
though discharged from a gun.

The appeal must therefore be dismissed.

ONT. BANNISTER v. THOMPSON.

8.C.
(tularin Supreme Court, \ppellate Dieiuion, Ueretlilh. C.I.it. Marian n.

Majfre ami HmUjinn, 1. September 21, 1 1114.
1. IIVKIIAXII AND W1KK <9 111 —14.1)—ACTION IIV III NIIANil—Al.It NATION OF 

AKKKCTION—PROOF OF ADI I.TK1Y I N NH KSHARY.
An art ion for enticing away u ml alienating the affection* of plain

tiff's wife i* maintainable without proof of adultery and notwith
standing that the wife continues to live with her husband.

[H'ououofV v. (Ireenhauk. V illes It. 577. followed: Itnilep v. King. 
27 A.R. (Ont.) 703. referred t«.|

3

418
363^
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2. llAM.UiKN If III K—135)—Ai.ikwtion of wifi's affections—Enticf- ONT.
MFNT—MKAMI'BK OF DAMAOEN. ------

Where separate claim* were submitted to the jury, firstly as to en 8. C. 
living away the plaintiff** wife ami. secondly, a* to alienating her ——
affections, and damages were awarded separately for each, the verdict Banmstkh 
will stand only as to the larger sum awarded on the second claim if *•
the whole damages were included in its submission and there was I lloMI’sov 
nothing to justifv a further damage award on the first claim

Statement
Appeal by the defendant front the judgment of Middleton,

J.. 2» O.L.It. 56.». 15 D.L.R. 733.
V. VI'. Hell, for the appellant.
U. McKay, K.<'.. and C. V. Lang*, for the plaintiff, the re- 

Hpondent.

September 21. The judgment of the Court watt delivered by Meciereo, j.a. 

Maclarkx. *I.A. : This aetion whh brought to recover damages 
for (1) enticing away and (2) alienating the affections of the 
plaintiff’s wife by the defendant.

These claims were set out in two paragraphs, and separate 
questions were submitted to the jury embodying them. They 
found in favour of the plaintiff on each, and assessed the dam
ages at $500 and $1.000 respectively. The trial Judge entered 
judgment in favour of the plaintiff for $1,500.

The defendant has appealed to this Court firstly on the 
ground that no aetion lies on such a charge where, as here, tin- 
wife is still living with her husband, or where the jury have not 
found that adultery has been committed.

The first reported ease on which the trial Judge relied for 
tin* sufficiency of the ground of action is Winttmorc v. (irentbank,
Willes 577. It is cited as still being law in the leading text 
books on the subject. See Addison on Torts. 8th ed„ p. 858;
Clerk & Lindsell on Torts, 3rd cd.. p. 5; Pollock on Torts, 9th 
ed.. p. 235; Everslcy on Domestic Relations. 3rd cd., p. 175. It 
is also cited with approval by Armour. C.J.O.. in Hailey \. Kitty,
27 A.R. 703, at p. 713.

This ground of objection, in my opinion, is not well
founded.

The also urges that the two paragraphs above re
ferred to overlap. The first alleges that the defendant enticed 
away from the plaintiff* his wife and procured her to absent her
self unlawfully for long intervals from his house and society ;

^644
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the second, that the defendant by his wrongful acts alienated 
from the plaintiff the affections of his wife and deprived him of 
her love, services, and society.

For the wrongful nets of the defendant whereby he alien
ated from the plaintiff the affections of his wife and deprived 
him of her love, services, and society, the jury have awarded the 
plaintiff $1,000. What damage has the plaintiff suffered beyond 
the loss of his wife’s affections, love, services, and society ? Noth
ing more is suggested in the evidence, and it is difficult to im
agine any further loss or damage. The first paragraph refers 
rather to the means used, the second to the damages resulting 
therefrom. This is dealt with in the case of Winxmore v. Green- 
bank, supra, at p. 582. where, in answer to the objection that pro
curing, enticing, and persuading were not sufficient, if no ill 
consequences followed from them, it was held to be sufficient in 
that case because it was specifically alleged that the plaintiff had 
thereby lost the comfort and society of his wife, and the advan
tage of her fortune, etc.

See .also the case of Metcalf v. Roberts, 23 O.R. 130. where the 
cases on the subject are fully discussed.

1 am consequently of opinion that the whole damages which 
the plaintiff can recover arc included in the third question, based 
upon the second paragraph, and that the judgment should be 
reduced to $1,000. and that there should be no costs of the 
appeal.

BELL TELEPHONE CO. v. O'DELL * DUGGAN.
Quebec Superior Court, Charbonneau, ./. March 13. 11114.

1. Garnishment (6 II D—61)—Garnihhkr Effect of uahnishmf.vi De
fault IN NOT DEPOSITING AMOUNT—CONTRAINTE PAR UORPs \uT 
AVAILABLE.

Arrest by process of contrainte par corps is not available against o 
garnishee in respect of Ins default ill depositing under Court order the 
seizable portion of the debtor's salary due from him; the effect of the 
garnishment is only to transfer a debt to the plaintiff, and it is en
forceable only as a condemnation to pay money.
Motion for arrest in civil proceedings.
S. L. /). Harris, for plaintiff.

Charbonneau, J.: -The .31st day of January. 11114, the 
Court ordered the garnishee to deposit the sum of being the 
seizable portion of defendant’s salary for two weeks, under a writ



20 D.L.R. I Bell Tel. Co. v. O'Dell & Ditogan.

of nttuchm<*nt after judgment taken by plaintif! against him. 
The garnishee having neglected to make such deposit, the plaintiff 
made a motion for contrainte par corps against him.

This motion was rejected:
Considering that the judgment above mentioned should not 

l>e considered as ordering the defendant to do a spmfic thing; 
hut is, as a matter of fact, a simple condemnation to pay a sum 
of $(i to the credit of the defendant; that the only effect of such 
a judgment is to create in favour of plaintiff a judicial assignment 
to the seizing of the defendant's title of debt: Art. C»D2 (’.I*.

Considering that the enactment of art. tiflOC.C.P., stating that 
the effect of the seizure is to sequestrate in the hands of the 
garnishee all corporeal things in the same manner as if he had 
U*en appointed guardian, cannot apply to this case, and that the 
effect of the seizure is only to transfer a debt to the plaintiff.

Considering that the almvc-mentioncd judgment should lie 
executed as any other judgments condemning the ticrs-saisi to 
pay a sum of money.

Dismisses said motion without costs.
Motion dismissal.

LANDREVILLE v. BOULAIS.
Yukon Territorial Court. Mncaulntj, J. September, 1914.

1. Statutes ($ II A—96)—Creek Meaning ok- Disk* its identity when
—Place* Minimi Act (Yvkon)—1 nterpret\tion.

After the stream of a creek has passed beyond the jaws of that creek, 
and entered the valley of another stream, it loses its identity as a 
"creek" within the meaning of the Placer Mining Act (Yukon), and 
becomes absorbed in the valley of the river or stream which it has 
entered.

2. Statvtks (fill A—95)—Place* Minimi Claim— Action to vacate—Ad
verse claimant—Consent or Commissioner.

An action to vacate the staking of a placer mining claim under the 
Yukon Placer Mining Act, and the grant issued thereunder hv the 
Mining Recorder, may he maintained by a plaintiff who is an adverse 
claimant if brought with the consent of the Commissioner of the Yukon 
Territory, under sec. 44 of that Act

3. Statute» (6 II A—95)—Placer Minimi Act Illegal or kravdvlent—
Mortgagee—Title or.

If the staking of a placer mining claim under the Yukon Placer Mining 
Act is illegal or fraudulent, the purchaser or mortgagee thereof takes 
no better title than that held hv his grantor or mortgagor.

1Pileher v. Itmrlins, 21 Eng. Ruling Cases 729. referred to.|

Trial of action respecting placer mining claims.
F. T. Congdon, K.C., and F. X. Gosselin, for plaintiff.
./. P. Smith, for defendant Boulais.
C. W. C. Tabor, for defendants Nadeau and Dupont.
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Macaulay, J.

Macaulay, .1, (after reviewing the facts):—Sub-section C 
of sec. 2 of the Yukon Placer Mining Act defines a creek as follows:

Crock means and includes all natural water courses whether usually 
containing water or not, hut does not include streams which may he con
sidered rivers under the provisions of the dredging regulations, that is, 
streams having an average width of 1Ô0feet.
Section 20 of the said Act defines the nature and size of creek 
claims. Section 37 provides that any person having recorded a 
claim shall not have the right to locate another claim within the 
valley or basin of the same creek within sixty days of the date 
on which he has located the said claim.

The question I am called upon to decide is whether, upon 
the facts as they exist in this case, Five Mile Creek can be con
sidered a creek within the meaning of the provisions of the Yukon 
Placer Mining A t, having a valley or basin of its own after it 
passes beyond its jaws, or whether it becomes absorbed in the 
valley or basin of the Sixty Mile River and loses its identity and 
therefore ceases to lie a creek upon which pine' r mining claims 
may be staked within the meaning of the Act. Much skilful 
argument was advanced by counsel In favour of both contentions 
and it is a question that opens a large field for argument.

The unreported judgments of this Court in the cases of French 
v. Schade, Fleiachmann v. Creese and Boyle v. Sparks were cited 
on behalf of the plaintiff, and while they were decisions dealing 
with matters under a set of mining regulations which differ in 
many respects from those of the present Placer Mining Act, 
and the issues raised in those cases differed from those in the case 
before me, still the principle was maintained, where it did arise 
in any of those cases, that after the stream of a creek or the water
course passed beyond the jaws of that creek and entered the 
valley of another stream it lost its identity as a creek within the 
meaning of the Placer Mining Regulations and became absorbed 
in the valley of the stream or creek or river which it entered.

Many definitions of a valley were given to me; but I think a 
fair definition is as follows:

A Imllow or surface ilcprcssion of some width hounded by hills or moun
tains and usually traversed by a stream or river.
Accepting this definition of a valley, then, according to the 
evidence, Five Mile Creek had a well-defined valley hounded by 
high hills on either side before the creek passed its jaws and
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entered the valley of the Sixty Mile. And also, according to the 
evidence, the North Fork of the Sixty Mile has a well-defined 
valley I founded by high hills on either side. It is quite clear, 
then, that notwithstanding the slight depression towards the 
creek on either side of Five Mile Creek after it passes the jaws of 
the creek, Five Mile Creek Ifccomes absorbed in the valley of the 
Sixty Mile, as the only hills by which it is then I founded are the 
hills on either side of the Sixty Mile Hiver, and I can only conclude 
that the valley of Five Mile Creek ceases at the jaws of the said 
creek, and the stream of the creek when it passes Iteyond the jaws 
of Five Mile Creek continues to How in the valley of the Sixty Mile 
River, and the said valley through which it thus flows is wholly 
the valley iff the Sixty Mile River within the meaning of tla- 
pro visions of the Yukon Placer Mining Act.

At the time of the staking of discovery claim on Five Milt- 
Creek by the defendant Boulais there was no base line run on 
the creek, but there was a base line plainly visible on Sixty Milt- 
River, anti claims had I teen staked on the base line of Sixty Milt- 
River in the vicinity of the river where the saitl defendant staked 
discovery claim on Five Mile Creek. By staking a discovery 
claim on Five Mile Creek at this |>oint the defendant was enabled 
to acquire more ground than he would have acquired had he staked 
the ground from the bast- line of the Sixty Mile River, which fact 
evidently induced him to stake the ground in the manner in 
which he tlitl stake anti make ution for a grant.

Having arrived at the conclusion altove stated in regard to the 
meaning of the wort I “ valley” within the provisions of the Yukon 
Placer Mining Act, I am of the opinion that the said discovery 
claim staked by the defendant Boulais was not staked according 
to the provisions of the said Act, ami the evidence shews that the 
saitl defendant made no attempt to comply with the provisions of 
the Act. and tlitl not intend to stake a creek claim on the North 
Fork of the Sixty Mile River at the place where he planted his 
stakes.

The saitl defendant Boulais had. on March ill, IUI3, already 
staked creek placer mining claim No. 14 below the mouth of Big 
C.oltl Creek tin the North Fork of the Sixty Mile River, ami ob
tained a grant therefor; and, according to the provisions of sec. 37 
of the Yukon Placer Mining Act, he was not entitled to locate
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another daim within the valley or basin of the same creek within 
sixty days of the date on which he located the said claim No. 14 
below the mouth of Big Gold Creek.

It was argued that the plaintiff, having obtained a grant for 
placer mining claim No. 24-B below the mouth of Big Gold Creek 
on the North Fork of the Sixty Mile River, with the reservation 
mentioned therein, viz., subject to existing locations, was a person 
claiming an adverse right, and that he was, therefore, not entitled 
to bring this action with the leave of the Commissioner of the 
Yukon Territory under the provisions of the Act before referred 
to. I am of opinion that, if any objection could have been raised 
to the plaintiff’s right to maintain the action as an adverse claim
ant, it was cured by the consent which he obtained under the 
provisions of sec. 44, as he is now enabled to bring and does bring 
the action in both his personal capacity and with the consent of the 
Commissioner under sec. 44, and the action is, therefore, properly 
constituted.

It was argued on behalf of the mortgagees that they were 
innocent purchasers for value and without notice, and should 
not now be disturbed in their title, and that the plaintiff was 
guilty of laches in not bringing his action at once, and the case of 
Pilcher v. Hindi ns, 21 English Ruling Cases 729, was cited in 
support of the contention. I am of opinion, however, as was 
Craig, J., in the unreported case of Landreville v. Gage in this 
Court, that the whole question depends on the staking, and the 
law as applicable to innocent purchasers for value and without 
notice is not applicable to this case. If the staking is illegal or 
fraudulent, the purchaser can obtain no better title than that held 
by his vendor. It would be easy for any man to evade the law of 
staking if he could by a simple transfer to another validate an 
illegal or fraudulent staking. Nor am I able to say that the 
delay of less than eight months in bringing the action would 
constitute the plaintiff as being guilty of laches. Besides, the 
evidence shews that the mortgagees are amply secured for the 
amount of their mortgage money and interest by other placer 
mining claims conveyed to them by the defendant Boulais, under 
the provisions of the said mortgage held by the said defendant 
mortgagees.

I am, therefore, of the opinion that the said grant issued by



20 D.L.R. | Landreville \ Bon.ws. 519

the Mining Recorder on April IS, 1913, for discovery placer 
mining claim on Five Mile (’reek, should In- cancelled and set 
aside, and 1 do so order accordingly. The mortgage executed 
on Xoveml»er 7, 1913, by the defendant Boulais to the defendants 
Nadeau and Dupont, should lie declared not to Im* an incumbrance 
on the placer mining ground covered by discovery placer mining 
claim on Five Mile Cm*k, and 1 do so order accordingly. The 
grant to the plaintiff on July 5, 1913, for placer mining claim 
No. 24-B 1m*Iow discovery on Big (Sold (’reek on the North Fork 
of the Sixty Mile River, should Im* amended, and the reservations 
therein made by the Mining Recorder should Im* rescinded, and 1 

do so order. The other declarations asked by the plaintiff in 
his statement of claim, in my opinion, are already provided for 
by law, and require no further order from me. The plaintiff will 
Im* entitled to his costs of this action.

./ whjnuut fur /ilnintiff.

UNITED TYPEWRITER CO. v KING EDWARD HOTEL CO
Oulnrio Sitfnf iitr Court, ipprllatr ftipinion. Mrrnlith, C.J.O.. Oarrou'. 

Uarlnrrn anti Mntjrr. 77. t. Yoprwfcrr 13. 1914.

I IXXKKKPKBS I I V—JO)—1.0 X OK— El KMTH OK MTBAXliKl—R.S.O. 11*14.
cm. 173.

Tin* prmi*i»n* of Un» Iimkvv|H‘i* Act. Ont. | It.S.O. 1914, cli. 1731. 
im* *iipplementH to the eoMiroon law ami an innkee|>er «till hat hi* 
eoiimioii law lien on the property of a *tranger brought to the inn hx 
the gne*t a* part of hi* per*onal effect»: the hutelkeeper may lie jnwti 
lii'il in retaining under *ueh right of lien again*t a tran*ient gue*t a 
!y|iewrlUtig maeliine hroiight hy him to the hotel, although the pro
perty in the maeliine wa* in a typewriter company.

| Huff mon V. Wallcrhounr. Ill Ont. II. IMli. mid \rirrotnbr v. I mit i 
non. Il Ont. it. lie», followed. 1

Appeal by the plaintiff company from the judgment of the 
Senior Judge of the County Court of the County of York dis
missing an action brought in that Court to recover a typewriting 
machine, the property of the plaintiff company, brought to the 
defendant company’s hotel by a guest, and detained by the de
fendant company in the assertion of an innkeeper's lien. 

did ton (Iront, for the plaintiff.
II. K. Hose, K.C.. for the defendant.
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November 13. The judgment of the Court was delivered by m.,.j,o. rj.o. 
Meredith, C.J.O. :—This is an appeal by the plaintiff from the
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0111- judgment of the County Court of the County of York, dated 
8. C. the 1st June, 1914, which was directed to be entered hy the Sen- 

1>iied *or Judge of that Court, after the trial of the action before him 
Typewriter sitting without a jury on the 14th May, 1914.

r. The question for decision is, whether or not the common law
Edward r*ght of an innkeeper to a lien on the property of his guest 

Hotel to. brought to his inn has been limited by 1 Geo. V. ch. 49, now 
Mmdith. c.j.n. R.S.O. 1914, ch. 173, so as to deprive the innkeeper of the lien 

which it is admitted by the appellant he would have had at 
common law on the property of a stranger brought to his inn 
by the guest.

In our opinion, this common law right of the innkeeper has 
not been taken away by the statute. That was the view ex
pressed by Galt. C.J., in delivering the judgment of a Divisional 
Court in Huffman v. Walterhouse, 19 O.R. 186, 188-9, and was 
evidently the view of Armour, J., in Sewcombe V. Anderson, 
11 O.R. 665.

That the statute is a codification of the whole law as to the 
lien of innkeepers was contended by counsel for the appellant, 
but the statute contains internal evidence that that was not in
tended. for sub-see. 2 of see. 3 of 1 Geo. V. eh. 49 provides that 
the persons mentioned in the sub-section, among whom are inn
keepers, shall have the rights which the sub-section confers, in 
addition to all other remedies provided by law.

The provisions of the statute are, in our opinion, supplement
ary to the common law, and its main purposes were: (1) to ex
tend the right of lien which an innkeeper has to boarding house 
keepers and lodging house keepers, limited in their case to the 
property of the hoarder or lodger: (2) to give, where the lien 
exists either at common law or by the statute, the right to sell; 
and (3) to limit the liability of the innkeeper to $40 in certain 
eases and in certain other eases to $5.

It follows from this conclusion that the respondent is en
titled to the lien which it claims, and that the appeal should be 
dismissed with costs.

Apj/enl dismissed.
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MacMAHON r. TAUGHER. ONT
Ontario Supreme Court, Appellate Diriaiou. Meredith. C.J.O Garnir, *

Maelaren, Mayee and Hodqina, J J. A. Dire m ber 21. 11*14. S-
1. Conflict of lawn («IB—UH—Contract#—Attornry ani> cliknt—

< 'ONTINI.KNT KKKM—EXTORTION ATF. TKRMK 
An tigm-imm! niatlv in a foreign country lietwvwi a foreign attorney 

and hi* client for remuneration for the attorney's services in rcs|*ect of 
an estate or fund in Ontario upon a contingent basis h ml a percentage 
of the fund will not In* enforced in Ontario against the client if the 
agreement is extortionate and unconscionable and would la- subject to 
attack in the foreign country upon the same equitable ground.

\Straw v. Brennan, 2 Coop. temp. Cott. I. disapproved; Ham 
Coomar v. Chunder Canto. 2 A.C. 1 Ht», approved; Cor \. Dehnaa. 09 
Cal. 104; Cooley v. Miller. 150 Cal. 510. referred to.|

Appeal from the judgment of Kelly, •).. 32 O.LR. 4H4.
/. F. Hrllmulh, K.O., for the appellant.
C. A. Moss and 0. //. King, for the plaintiff, respondent.
December 21. Meredith, C.J.O. :—It is not necessary, in my Meredith.cj.o. 

view, to decide whether the validity of the agreement in question 
and the rights of the parties under it are to in* determined by the 
law of Ontario or by that of California, for in either ease the 
nature and terms of the agreement and the circumstances under 
which it was entered into are such that it must be held to be ex
tortionate and unconscionable so as to be inequitable against the 
respondent MaeMahon and not binding upon her.

As I understand the testimony of the witnesses who gave 
evidence as to the law of California, it is lawful there for an 
attorney to undertake to institute and carry on proceedings for 
the recovery of property and to stipulate with his client for a 
contingent fee, as it is called, which may be a part of the pro
perty or a part of the value of it; and that, where the business 
is undertaken after the relation of attorney and client has been 
established, the onus rests upon the attorney of proving that the 
bargain was a fair one; but, if the business is undertaken before 
that relation is established, the validity of the agreement is to 
be determined according to the law applicable to contracts be
tween parties who do not stand in that relation to one another, 
and that the law applicable in the latter case does not differ from 
the law of England.

It was argued that the validity of the agreement and the 
rights of the parties under it are to be determined according to 
the law of Ontario, and that by that law the agreement is cham-
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pertouH and void. It is unnecessary, in the view I take, to de
cide whether or not this contention is well-founded ; for, even 
if the agreement is not chainpertous, the respondent MacMahon 
is entitled to have it set aside, for the reasons I shall afterwards 
mention.

1 may say, however, that I do not share the views ex
pressed by Lord Chancellor Tottenham in Strange \. Brennan 
(1846), 2 Coop. temp. Vott. 1. . . .

1 prefer the view expressed by Sir Montague E. Smith in 
delivering the judgment of the Judicial Committee of the Privy 
Council in Bam Coomar Coondee v. Chunder Canto Mookerjee 
(1876). 2 App. Cas. 186. . . .

The trend of modern opinion is against the view expressed by 
Lord Tottenham and in accord with that expressed by Sir Mon
tague E. Smith ; and in many of the States of the neighbouring 
Republic an attorney and his client may lawfully agree that the 
attorney’s compensation for services rendered in recovering pro
perty for his client shall be a part of the property or a propor
tion of its value, and that such an agreement is valid and binding 
upon the client, subject always to the condition that the com
pensation is not extortionate and unconscionable so as to be in
equitable against the client ; and. although such agreements are 
not valid according to the law of Ontario, there are many who 
think that no harm would be done if a similar latitude were by 
legislation allowed to solicitors in this Province.

A bare statement of the effect of the agreement in question 
in this case is enough to shew that it was an extortionate and un
conscionable agreement. It is true that the contingent interest to 
which the respondent MacMahon was entitled was such that it 
was possible, and indeed in view of the state of her health pro
bable, that she would never become absolutely entitled to any
thing. What it was in the contemplation of the parties to effect 
by the employment of the appellant was the making of an agree
ment with D’Arcy MacMahon, another beneficiary under the 
will, by which a present division of the estate between him and 
the respondent MacMahon might be brought about, and it was 
thought, whether rightly or not, it is unnecessary to consider, 
that if the two of them were to come to an agreement nothing
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would aland in the way of that object being accomplished. What 
the agreement provides for is, that, in the event of an agreement 
being come to which should result in the respondent MacMahon 
getting anything out of the estate, the appellant should be 
entitled to one-half of it for his services and any expenses he 
might have been put to, and that, if no agreement should be 
come to, or perhaps if after negotiation had so far progressed 
that the making of an agreement was in sight, D’Arcy Mac
Mahon should die and the respondent MacMahon should become 
entitled under the terms of the will to the whole of the estate, 
the appellant should receive for his services and outlay one- 
fourth of the estate which should come to her.

It was not the ease of the employment of an attorney to re
cover an estate which would involve his entering upon litigation, 
perhaps long and expensive, but an employment merely to en
deavour to effect an agreement, of the character 1 have men
tioned, with D’Arcy MacMahon, and possibly, if that became 
necessary, to bring a friendly action to protect the executor and 
trustee for giving effect to the agreement.

It might well have happened, and in fact did actually hap
pen, that after the writing of a few letters it would be ascer
tained that no agreement could be come to with D’Arcy Mac
Mahon ; and all that, in the event of that happening, the appel
lant had to do, was to sit down and wait until his client or 
D’Arcy MacMahon died; when, if his client outlived D’Arcy 
MacMahon, the appellant would step into the enjoyment of one- 
fourth of the estate ; or, if his client died first, he would get no 
compensation for his trouble in writing the letters and the 
small expenditures he might have incurred.

But, even if an agreement had been come to with D’Arcy 
MacMahon, the compensation for which the appellant stipu
lated was out of all proportion to any services it was at all likely 
that he would be called upon to render.

The respondent MacMahon was, no doubt, a bright, intelli
gent woman and had some knowledge of business, and it ap
peared that she was alive to the unfairness of having to pay one- 
half of what she should receive if she became entitled to the 
estate by its falling into her in consequence of D’Arcy Mac-
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Mahon predeceasing her; and it is manifest that no lawyer, ex
cept one with whom she was making such a bargain, would have 
advised her to enter into the agreement. In addition to these 
considerations, she was, as the appellant knew, in dire straits for 
money, out of employment, and dependent on the generosity of a 
friend for even the means of subsistence, as well as in bad health, 
and therefore likely to jump at anything which seemed to pro
mise even the chance of getting money, regardless of the price 
she was to pay for it.

In bargaining with such a woman, and a woman so circum
stanced, every principle of fair dealing demanded that, before 
exacting such a price for his services as the appellant stipu
lated, he should have taken care to see that she thoroughly under
stood not merely the terms but the effect of the agreement she 
was entering into, and that he did not do; and, even if he had 
done all this, he cannot escape from the position of having ex
acted from her an agreement which required her to pay him for 
his services a compensation which he must have known was 
grossly in excess of the value of any services he was likely to be 
called upon to render.

For these reasons, I would affirm the judgment and dismiss 
the appeal with costs.

Maclaren, Magee, and Hodoins, JJ.A., agreed.

(iarrow. J.A.. agreed in the result.
Appeal dismissed with costs.

MANITOBA BRIDGE A IRON WORKS v. GILLESPIE.
Saskateheiean Supreme Court, Haullain, C.J., Neudands and Lamont, JJ.

July 18, 1914.
1. Statutes (§11 A—95)—Construction of—Technical compliance—No

ONE PREJUDICED—MECHANICS* LlEN A(T (SASK.).
Technical compliance with the direct ions of the Mechanics’ Lien 

Act (Saak.) may be excused where no one is prejudiced by the defects 
and there is a substantial compliance under see. 10.

(Barrington v. Martin, 16 O.L.R. 635; Rohock v. Peters, 15 Man. L.R. 
124, applied !

Appeal in mechanics’ lien action.
Judgment varied.
IV. A. Boland, for appellant.
//. Y. MacDonald, K.O., and Doherty, for respondent.
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The judgment of the Court was delivered by sask.

Haultain, -The defendants the (iillespie Klevator W
Construction Co. are a firm of eontraetors who carried on business Manitoba 
at Brandon, Manitoba. This firm had a contract with the de- *
fendant company James Richardson «V Sons, Ltd., for the erection Work*

of an elevator at Stenen, in the Province of Saskatchewan. The 
plaintiff company furnished certain material to the (iillespie Co. 
which was used by them in the construction of the elevator, and 
on March K, 1012. filed a claim of lien for $1,13(>.09, under the 
Mechanics’ Lien Act. claiming a lien upon the estate of the de
fendant John A. Stenen on the land and in respect of the materials 
described therein. On August 13, 1012, tin* plaintiff brought this 
action to enforce its lien. The defendants Mackenzie. Mann «V 
Co., Ltd., and the C.N.R. ( 'o.. wen* joined in the action as alleged 
owners in fee simple respectively of portions of the land described 
in the lien, and the defendant Stenen is alleged in the statement of 
claim to be the owner in fee simple1 of another portion of the 
same land. The only reference to the defendant Watson in the 
statement of claim is contained in the following paragraph:

fi. The defendant James William Gordon Watson is the assignee under 
the Assignments Act of the Province of Manitoba of all the assets of the 
above-named defendants, Malcolm Gillespie and Joseph Hugh Boss ( Iillespie.

The statement of claim asks for relief in the following words:—
12. The plaintiffs claim:
(1) Payment of the said sum of $1,136.00, together with interest thereon, 

the costs of registering the said lien, being the sum of $7.31, and the costs 
of this action.

(2) A declaration that the plaintiff is entitled to a lien on the said 
lands and building for the sum of $1,136.09, together with interest thereon 
and costs.

(3) In default of payment of the said sum of $1,136.09, together with 
such interest and costs of registering the said lien and costs of this action 
as may be ordered or allowed by this honourable Court, an order that all 
the estate and interests of the said defendants in the said lands and building 
thereon, or a competent part thereof, may lie sold and the proceeds thereof 
applied in and toward the payment of the plaintiff's debt and the costs of 
registering the said lien and the costs of this action pursuant to the said 
Mechanics’ Lien Act.

(4) For the purpose aforesaid that all proper directions be given and 
accounts taken.

15) Such other and further relief as the nature of the case may require.

The defendant James Richardson & Son, Ltd., in its statement 
of defence filed, puts the plaintiff on proof of its account, and 
admits that it is the owner of tin1 elevator in question and has

35—20 D.L.R,
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it lcuKcliold interest in the pro|>erty upon which the elevator is 
situated. It also admits n contract with the (iillespie Co. The 
defence then alleges that during the construction of the elevator 
the (Iillespie Co. became insolvent and made an assignment in 
Manitoba for the general benefit of creditors to the defendant 
Watson, who thereupon instructed it to complete the elevator 
and to charge the costs of completion against the contract price. 
A balance of #1,803.25 in favour of the (iillespie Co. is admitted, 
and is paid into Court, with the suggestion that other mechanics’ 
liens are registered against the property in question. On the trial 
of tin’ action *he only parties represented were the plaintiff and 
the defenda Watson and the C.X.R. Co. The defendant 
Watson had < defence put the plaint ill* on proof of its account, 
and a good t, at of evidence was taken on that point. It was 
admitted for the purpose's of the trial that the elevator is built 
on the land mentioned in the claim for lien. In his reasons for 
judgment the learned District Court Judge said as follows:—

Now. would the plaintiffs be entitled to a lien against the building and 
interest of the owner, Hicliarilson & Son, in the land notwithstanding the 
C.X.R. Co. are the owners’.' I think that an elevator built on a railway 
silling on leasehold property is lienable, at any rate in so far as the lease
hold interest and building are concerned, notwithstanding the C.X.R. are 
the owners.

I find that the leasehold interest of Richardson A; Sons is lienable. 
There will be judgment for tin- plaintiffs for $1,130 and costs. There will 
be an order to pay out of Court to the plaintiffs sufficient of the moneys 
paid in by James Richardson & Sons, Ltd., in this ease to satisfy this judg
ment and costs.

The Appeal Hook does not contain the formal judgment.
The defendant Watson now appeals on the following grounds, 

among others:
3. That umler the facts as found by the learned trial Judge the plain

tiffs were not entitled to recover as against the defendant James William 
Gordon Watson for the relief claimed and granted in the said judgment 
of the learned trial Judge.

8. That the learned trial Judge erred in finding that the plaintiffs were 
entitled to a lien against the leasehold interest of the defendant James 
Richardson A: Sons, Ltd., in the land on which the elevator is situated and 
on the elevator building.

0. That the learned trial Judge erred in finding that tin* plaintiffs were 
entitled to a lien against the leasehold interest of the said James Richard
son A: Sons. Ltd., in the land on which the elevator is situated and on the 
elevator building

10. That the learned trial Judge erred in holding that, as against the
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defendant James William (Jordon Wattain, the pinintifTs were entitled to SASK.
judgment for the huiii of f 1,136 and costs. -----

II. That the learned trial Judge erred in holding that the plaintiffs S
were entitled to an order to pay out of Court to the plaintiffs sufficient Mamtoii.x 
of the moneys paid in by the defendant James liichnrdson A Sons. Ltd., to I’.iuih.i: a 
satisfy the judgment and costs. Iron

On the argument in appeal counsel for lioth appellant and 
respondent confined themselves to questions relating to the valid- <n,,, Ks,,,K- 
it y and effectiveness of the claim for lien. The questions neces- nmituin. c.j.

sary to he considered in this ease are as follows:
(1) Is a lien claimed “upon the estate of John A. Stenen" in 

the land in question enforceable under the facts of this east»? 
(2) Is the lien in question enforceable against the leasehold 
interest of James Hichardson tV Son. Ltd.?

Section 17 of the Act prescribes the form of lien and what 
it shall set out. Among other things, it directs that the claim 
tor lien shall set out the name and residence “of the owner of 
the property to be charged." In this ease the “owner" is James 
Richardson <V Son, Ltd., as the elevator was built for it on land 
held by it under lease. Section 17 also requires the claim for 
lien to set out a description of the property to be charged. In 
this case a lien is claimed upon the estate of John A. Stenen in 
the south-west quarter of section Î), township 34, range 3. west 
of the 2nd meridian, in Saskatchewan.

On these facts, has there been a “substantial compliance” 
with sec. 17? There can be no doubt that there has been a 
failure to comply with two important requisites of see. 17, as 
neither the name of the “owner" nor a description of the property 
to be charged has been set out. Section 111 of the Act provides 
that:

(19) A substantial compliance with secs. 17 ml IS of this Act shall 
only be required, and no lien shall be invalidated by reason of failure to 
comply with any of the requisites of the said sections unless, in the opinion 
of the Court or Judge who has power to try an action under this Act, the 
owner, contractor or sub-contractor, mortgagee or other person, as the 
case may be, is prejudiced thereby, and then only to the extent to which 
he is thereby prejudiced.

(2) Nothing in this section contained shall he construed as dispensing 
with filing of the lien required by this Art.

The claim for lien states that the materials in respect of which 
the claim is made were supplied by the plaintiffs to the Gillespie 
Elevator Construction Co., Brandon, Man., and that they were 
supplied for an “elevator erected at Stenen, Sask., for the James
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Richardson Co.” It must be quite plain to anyone reading this 
claim that the lien is claimed under sec. 4 of the Act against the 
building and the lands occupied thereby. In what respect, then, 
is the prejudiced by reason of the failure to comply
with these requisites? So far as I can see, there is no suggestion 
in the evidence that anyone was prejudiced to the slightest extent 
by any defect in the lien, and the whole argument on behalf of the 

was confined to technical points. In my opinion the 
grounds set up should not be allowed to invalidate the lien. See 
Barrington v. Martin (11)08), 10 O.L.R. 035; Robock v. Peters 
(1900)., 13 Man. L.R. 124.

The learned trial Judge was wrong, in my opinion, in appro
priating the money paid into Court to the plaintiffs’ judgment. 
The pleadings allege other liens, and the other lien-holders may 
be entitled to rat k upon this fund, which now takes the place of 
the property which was attached.

The appeal should therefore be dismissed and the judgment 
should be varied, and the im-.iey paid into Court should remain 
in ( ourt until the other lien-holders, if any, are found by a refer
ence to the District Court clerk, after which the money will be 
paid out according to the Mechanics’ Lien Act.

The formal judgment is not before us, but it is unreasonable 
to suppose on tin- facts of the case that the learned trial Judge, 
in saying, “there will be judgment for the plaiitiffs for $1,136 
and costs,” intended to give personal judgment for that amount 
against the defendant Watson. The question of costs is not 
dealt with by the learned trial Judge. The plaintiff is entitled 
to its costs of action against the defendants James Richardson 
& Sons, Ltd., Watson, and the C.N.R. Co. The defendant Wat
son will also pay the plaintiff its costs of this appeal.

Judgment varied.

CREVELING v. CANADIAN BRIDGE CO.
Brit inti Columbia Court of Appeal, Macdonald, C.J.A., Irving, Martin, (lalliher 

and McPnillipx, JJ.A. June 2, 1914.
1. Appeal (8 VIIIC—675)—Negligence—Common law—Employer’s lia

bility- New trial when.
Where in a negligence action based both at common law and under 

the Employers’ Liability Act, B.G., the verdict is in excess of that 
allowed under the Act, a new trial will be ordered so as to dispose of 
the claim under the Act if the verdict cannot be supported at common

[Shearer v. Canadian Collieries, 16 D.L.R. 541, followed.)

1^67

38^9



20 D.L.R.] (’reveling v. Canadian Bridge Co. 529

Appeal from the verdict in a negligence action. B C
C. IT. Craig, for appellant, defendant. C. A.
S. S. Taylor, K.C., for respondent, plaintiff.

1,1 ( BEVELING

Macdonald, C.J.A.: 1 do not think the plaintiff made out Canadian 

a case of negligence at common law. The system under which Bb,ik,k ( °- 
defendant was carrying on the work provided for the protection Ma.d.maM. 
of its employees from such an injury as the plaintiff suffered by 
a warning signal to In- given by the engim*er in charge of the car 
called a “traveller,” which injured the plaintiff. The plaintiff 
admitted that that system, if properly carried out, provided a 
sufficient protection. Alternatively tl e plaintiff claimed under the 
Employers’ Liability Act. He was employed in the erection of 
a large steel bridge over the Thompson Hiver, at Ashcroft, for the 
C.N.P.R. Co. Hails were laid upon the floor of the bridge, and 
the ear, profiled by an engine placed on it, travelled backwards 
and forwards on these rails. It was the engineer’s duty to give 
a signal whistle when about to move the car either way. This 
signal he did not give before making the forward movement which 
resulted in the plaintiff’s injury Was the way upon which this 
ear was operated a tramway or railway within the meaning of 
sub-sec. 5 of sec. 3 of said Act? I think it was, and that the de
fendants cannot rely on the doctrine of common ;,
and are responsible in damages to be assessed as provided in the 
Act.

In Doughty v. Firbank (1883). 10 (j.B.I). 358, the natural as 
distinguished from the technical meaning was given to the term 
“railway,” and it was ' od out that that term was not to bo 
confined to those railways only' which arc operated by railway 
companies; that a railway is “a way upon which trains pass 
by' means of rails”; and in McCord v. Cammell & Co., [ 1890]
A.C. 57, Lord Halsbury thought that the term “train” was not 
to be narrowly construed.

Sub-section 5 of our Act is wider than the corresponding 
English section, and under it there can, I think, be no great doubt 
that the “traveller” in question falls within it: see also ('ox v.
G.W.H. Co. (1882), 9 Q.B.D. 10<>.

As the jury, in awarding $9,000 damages, must, of necessity, 
have found their verdict at common law, the case must go back 
for assessment of damages under the Act. The appeal should l>c

4
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allowed and a new trial ordered, confined to the assessment of 
damages under the Act.

Irving, J.A.: I do not think the plaintiff is entitled to a judg
ment at common law. Nor if he were could I approve of the 
amount of the verdict. The proper direction to a jury is set out 
by Brett, J. (as he then was), in Rowley v. London <!• N. W.R. 
Co. (1873), Lit. 8 Ex. 221, at 231, 42 LJ.Ex. 153:—

They must not attempt to give damages to the full amount of a perfect 
compensation for the pecuniary injury, but must take a reasonable view of 
the case, and give what they consider, under all the circumstances, a fair 
compensation.

The jury must have ignored this rule or measured the damages 
by some measure which ought not to have applied : Johnston 
v. (i.W.R. Co., |1904) 2 K.B. 250, 73 LJ.K.B. 508. The Court 
of Session (Scotland) has recently discussed the principle to be 

on the hearing of an application for a new trial on the 
ground of excessive damages in Thomas v. Caledonian R. Co. 
(1913), Sc. 804. Unfortunately we have not the report of that 
case. The plaintiff, in my opinion, can maintain an action under 
sub-sec. 5 of see. 3 of the Employers’ Liability Act, and I would 
send the case back for a new trial. Were it open to us to do so, 
I would like to send the case hack for an assessment of damages 
under that statute, without interfering with the question of 
negligence, but Order XXXIX. of the English Rules has not been 
carried into our B.O. Rules. Whether 869A, <). 58, r. 5a, applied 
to a case like this, where the damages are only recoverable by 
virtue of a statute, is doubtful, to say the least of it.

Martin, J.A.: —This verdict at common law cannot, 1 think, 
be supported, because there was an £ ' system of warning
by whistling, and the plaintiff admits that the accident would 
have been averted if the engineer on the traveller had whistled 
as he ought to have done before moving the traveller forward 
on the bridge : A.B.. pp. 23-4, 32, 88-9. The consequence is that 
there should be a new trial on the Employers’ Liability branch of 
the case, as the parties will not agree on the damages thereunder. 
The appellant should have the costs of this appeal, and those of 
the former trial should abide the event of the new one.

Galliher and McPhillips, JJ.A., agree that there should 
be a new trial.

[Appeal to Supreme Court of Canada allowed, March 15th. 11)15.)

B. C.

C. A.

( RKVKLIM) 

( WAD!AN
ltKMHiK CO. 
Irving, J.A.

(•aliiher. J.A. 
Mc-Phillips, J.A.
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20 D.L.R. | Ri: Ottawa and Prow B. of Health.

Re CITY OF OTTAWA AND PROVINCIAL BOARD OF HEALTH. 0NT
Ontario Huprcme Court, Middleton, •/. December 28, 11)14. ■ -

1. IIkalth (#1—2)—1‘owkkh ok Hoard <if IIkalth -IIkcvi.atiox of watkr s r
HIIM'I.Y—•Il'RIHDK'TlOX OF Ik) A HD.

The provincial Hoard of Health, when entrusted by statute with tin- 
performa nee of a publie duty, stieli as the approval or rejeetion of tin- 
plans and specifications for a city water supply scheme, is an inferior 
tribunal subject to the jurisdiction of a superior court exercising tin- 
jurisdiction formerly pertaining to the Court of King's Hem-b. in
respect of its power to prevent the intentional usurpa........ .. mistaken
assumption of a jurisdiction beyond that given to the board by law 
and also in respect of the hoard's refusal of its true jurisdiction by tin- 
adoption of extraneous considerations in arriving at its conclusion or 
deciding a |Munt other than that brought before it.

I It. x. Hoard of Education. 11 ft 101 2 K.H. I li.l. followed; (Ira ha in v. 
Commissioners. 28 Ont. H. 1, distinguished. |

Motion by the Corporation of the City of Ottawa for a per- statement, 
emptory order of mandamus directing the Provincial Board of 
Health to consider certain plans and specifications prepared for 
the applicants under the authority of the statute 4 Geo. V. eh.
84 (0.), an Act respecting the City of Ottawa, and submitted 
for the approval of the Board.

Wallace Nesbitt, K.C., and T. A. Bcament, for the applicants.
Edward Bayly, K.C., for the Provincial Board of Health, 

relied on see. 9 of the Act as an answer to the application.

Middleton, J. :—The water supply for the city of Ottawa has Middleton, j. 
been polluted and unsatisfactory, and for some years the ques
tion of securing a sufficient and satisfactory supply has been not 
only before the people but before the Legislature and the Courts.

It will be noticed that the Provincial Board has not followed 
the wording of see. 5, and that its refusal is not merely to ap
prove of the plans and specifications, but is also a refusal to 
approve of the report recoin " g the filtration of the river 
water.

The action of the Board is now attacked, upon the ground 
that it has usurped a function not entrusted to it when it under
took to consider the report, and that its decision, which involves 
the rejection of the Ottawa river as the source of supply, is 
ultra vires, and upon the ground that the Board has refused to 
exercise the functions which it is called upon to discharge.

| Extracts from the depositions.]
From all these extracts it is quite apparent that the Board 

has acted upon the assumption that it was justified in refusing
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to approve of the plans because the scheme propounded by Mr. 
Currie did not meet with the approval of the Board.

Whatever the functions of the Board may be, I have no right 
to consider, and do not consider, the merits or demerits of these 
schemes.

[Reference to the Public Health Act. 2 Geo. V. eh. 58, see. 
89.]

The Board has clearly gone beyond what was referred to it 
by the statute, when it assumed, as it undoubtedly did, to 
criticise and reject the engineer’s report upon the source of 
supply.

Have 1 jurisdiction to make the order sought?
[Reference to R. v. Hoard of Education, [1910] 2 K.B. 165.]
The Board, acting under the Public Health Act and under 

this Act, is not to lie regarded, as the defendants were in 
Graham v. Commissioners for Queen Victoria Niagara Falls Park 
(1896), 28 O.R. 1, as a mere emanation from the Crown. It 
is a body created for the discharge of very important adminis
trative and quasi-judicial functions. As put in other cases, 
it constitutes “a public authority performing a statutory 
duty:” Rex v. Lords Commissioners of Ilis Majesty’s Treasury, 
[1909] 2 K.B. 183; Commissioners for Special Purposes of In
come Tax v. Pemsel, [1891] A.C. 531; Regina v. Commissioners 
for Special Purposes of Income Tax (1888), 21 Q.B.D. 313.

For these reasons, I think the Board has failed to discharge 
the precise duty imposed upon it by the statute, and that the 
mandamus sought should now be granted.

It was suggested that the mandamus ought not to be granted 
because the Court can in no way control the Board, and that the 
Board might refuse to approve of the plans, not because they 
arc in themselves in any way defective, but because the Board 
disapproves of the source. I cannot suppose that professional 
men of the standing of the gentlemen constituting the Board 
could act otherwise than properly and in the honest discharge 
of the duty imposed upon them by the statute. If in the result 
the order I now make stands, the Board will, no doubt, yield 
obedience to the views expressed.

The case is not one for costs.
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COUGHLAN v. CARVER.
British Columbia Court of Appeal, Macdonald, C.J.A., Irving, Martin, Callihcr 

and Me Phillips, JJ.A. November 5, 1914.
1. Mechanics’ liens—(§ VIII—06)—Matehiaes—Supplying—Lien Time 

for filing—Mechanics’ Lien Act (B.C.).
A person supplying materials only for the building under a contract 

therefor with the principal contractor must file his lien under the 
Mechanics' Lien Act, R.S.B.C. 1911, eh. 154, sec. 19 (2). within 31 days 
after the lust delivery of materials made by him.

[Irvin v. Victoria Home, 12 D.L.R. t>37, 13 B.C.R. 3IS. distinguished; 
Fitzgerald v. Williamson, 12 D.L.R. 091, IS B.C.R. 322, referred to.|

Appeal from a County Court in a mechanics’ lien action. 
Appeal allowed.
Douglas Armour, for appellants, defendants.
Mayers, for respondent, plaintiff.

Macdonald, C.J.A.: This is an action for the enforcement 
of a mechanic’s lien. Two questions were presented at bar for 
our consideration : First, were the respondents (plaintiffs) persons 
supplying materials merely, and therefore not only hound to 
give the " e prescribed by the proviso to sec. (» of the Mechanics' 
Lien Act, which they gave, but also bound, if they would preserve 
the lien, to file their claim within 31 days after the last delivery 
of materials, as prescribed by see. 19 (2); and secondly, if not, 
had they 31 days from the completion of the main contract, or 
only 31 days from the completion of their own contract 
which to file their claim? In the view I take of the first question 
it becomes unnecessary to consider the second.

The respondents accepted an order from the contractors for 
steel beams, angles, channels and plates to be used by the con
tractors in the erection of the building. The different members 
were to be fashioned to meet >_ requirements, and were
to be made ready to be placed and fastened together when re
quired in construction. All that the respondents had to do was 
to be done at their factory, and nothing was to be done by them 
on or about the building itself. The material so made ready 
was to be delivered at the building site, where the respondent’s 
connection with it ended. Their submission was that they were 
not mere “material men,” to use the popular and convenient 
designation for those supplying material only, but were sub
contractors for work and material; that the fact that they 
expend labour on the material before delivery distinguishes their
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status from that of “material men." such, for instance, as mer
chants who supply hardware from their stock-in-trade to a con
tractor. The distinction is too refined to he admissible. We 
held, in Irvin v. Victoria Home Construction and Investment ('a., 
Ltd. (1913), 12 D.L.R. 037, IS R.C.R. 318, that persons who 
contract with the principal contractors to do a portion of the 
work on the building itself, supplying the material with which 
to do it. are not mere material men, but are sub-contractors in 
the sense in which that term was employed in the Mechanics’ 
Lien Act prior to the amendment giving a lien for materials, 
and hence were not required to give the notice proscribed by 
see. 0. from which it follows that such persons would be within 
see. 19 (1) and not see. 19 (2) in respect of the time limited for 
the continuance of their liens. It is such sub-contractors that the 
plaintiffs claim to be, but so to hold I should have to decide that 
they are persons who have done “work or service or caused work 
or service to be done upon" the building within the meaning of 
sec. (i (1) of the Act. I might as reasonably hold that if locks of 
a special design were ordered from a manufacturer, he could 
claim not merely as a material man, but as a person who had 
done or caused work to be done on the building.

The definition “sub-contractor," in the Interpretation Clause 
of the Act, is wide enough to include the “material man," but 
the Act contemplates different classes of sub-contractors with 
different rights and obligations affecting their status as lien 
holders. A sub-eonti tor, for the supplying of material only, 
cannot acquire a li- unless he complies with the provisions of 
sec. (i, and cannot > intain it after 31 days from the last delivery 
of his material u > he comply with sec. 19 (2). A person who 
sul wont mets for a p< rtion of the work of construction, including 
the materials to be used therein, is not, as we have already held 
in the case above referred to, and in other cases, required to give 
such notice, and is entitled to the time prescribed in sec. 19 (1) 
within which to file a claim which would keep his lien in good 
standing.

I would allow the appeal and dismiss the action.
Irving, J.A.:—I concur in the judgment of the learned Chief 

Justice.
Martin, J.A.:—This appeal raises the question as to whether 

or no a sub-contractor who “furnishes" materials alone (which is
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nil that he did here, because tin* fact that he manufactured them Bi c-
specially before “furnishing or placing” them clearly does not C. A.
extend his lien to cover work done on the building by others with < orian an 
said materials after they got there) is to have only “31 days after r. 
the furnishing or placing of the last materials so furnished or ‘ AKNlH 
placed,” under sub-sec. 2 of sec. IV. instead of “31 days after the Mwtin. j.a. 

completion of the contract.” under sub-sec. I. the contention 
being that the contract here means the main contract. The 
plaintiff here clearly comes within the definition of “sub-con
tractor” in sec. 2, as he did not contract with and was not em
ployed directly by the owner or his agent, but contracted with the 
contractor “to place or furnish material” on the work. So it is 
conceded that the language is in terms wide enough to embrace 
the plaintiff" and bring him under sub-sec. 1, and it only remains 
to bo seen if there is any limitation that could legally be placed 
upon that language, either from other sections in the Act or 
judicial decisions, so as to exclude him. In the first place. 1 do 
not doubt that the “contract” mentioned in said sub-sec. 1 is the 
original and main contract. That view is supported by analogous 
reasoning on the words “completion of the work” in ('o ugh In n 
v. Xational (’onstrudion Co. (1909), 14 B.C.H. 339. and by the 
closer decision of Dempster v. Wright (1900), 21 C.L.T. 88, which, 
though given on a differently worded statute, in one respect, is 
nevertheless in point generally. In the second place, though the 
matter is not free from doubt, in view of the very plausible sub
missions made by Mr. Mayers, yet 1 am of opinion that, con
sidering the history of the Act in question, sub-see. 2 (appearing 
for the first time in the Act of 1910) was intended to cover only 
the case of a “material man” who was not a sub-contractor, and 
that the case of “sub-contractors” is provided for in sub-sec. 1.
Before the Act of 1900, ch. 20, sec. 7, the material man had no 
lien, though the sub-contractor had one for work done, and his 
time for filing it was governed by the Act of 1897, R.S.B.C. ch.
132, sec. 8, and I cannot resist the conclusion that the new pro
visions covering the new case of the time given the material man 
was intended to apply to him only, even though by the terms of 
the existing definition of “sub-contractor” the latter partook 
also of the nature of the new material man and had his lien corres
pondingly extended to include materials. Therefore in this 
respect of time he still differs from the material man, though in
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oilier respects and under other sections his right may be in the 
same category, e.g., under the proviso in sec. 6 where he supplies 
materials only: Fitzgerald v. Williamson (1913), 12 D.L.R. 091, 
18 B.C.R. 322.

It follows that the appeal should be allowed.

(ialliheu, J.A.: I would allow the appeal.
The plaintiffs in my opinion are material men and not sub

contractors. They undertook to deliver and did deliver certain 
structural steel to be used in the building in question. This they 
assembled at their own works according to plans and specifica
tions, and delivered on the ground, but did not work it into the 
building. As material men their lien was out of time : see sub- 
see. 2 of sec. 19, eh. 154, H.S.B.C. 1911.

McPhillipk, .LA.:- This is an appeal from the judgment of 
His Honour Judge Grant of tin* County Court of Vancouver, in 
a mechanics’ lien action, the judgment being the upholding of a 
mechanics’ lien for materials supplied in tin* erection of a building 
upon property of the C.P.K. Co. in the city of Vancouver. The 
lien allowed was in amount $715. .1. Coughlan & Sons, the 
plaintiffs in the action (respondents), supplied certain structural 
steel in the construction of the building, supplying the same 
under an order from the America (’an Co., Ltd.

The letter confirming the receipt of the order is ex. 2, at p. 24 
of the Appeal Book, and is said to be steel work for the America 
Can Co. factory. It is not made clear that the America ('an Co., 
Ltd., are really the proprietors of the factory, title to the land 
being vested in the C.P.R. Co., but this may perhaps be assumed. 
The evidence does shew that the principal contractors—the con
tractors for the construction of the building—were John Carver 
tV ( ’o. The required statutory notice was given that the plaintiffs 
would claim a lien for materials.

The trial to a very large extent proceeded upon admissions. 
The last of the materials would appear to have been furnished on 
November 24, 1913—or at least it is not nded that any 
materials were furnished at any later date.

In my opinion this appeal, upon the facts admitted and the 
evidence adduced at the trial, must be determined upon the 
footing that the plaintiffs were material men—not being the lien 
of a contractor or sub-contractor. It will be observed that the

0
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notice advising that a lien would In* claimed reads in part, “which 
said material was ordered by Carver & Carver, contractors, 
Vancouver,” yet, as alum* pointed out, it is manifest that the order 
was given by the America Can Co., Ltd.

The contractors, John Carver & Co., would appear to have 
fully completed their contract in the construction <>f the building 
by January 20, 1914. The lien was not filed until February 20, 
1014. The lien, not being filed within .41 days of the furnishing 
of the last materials, i.e., within 31 days after No vein I ht 24, 1013, 
in my opinion was too late.

The Mechanics’ Lien Act must be read as a whole, and the 
intention of the Legislature, in my opinion, is plain, and that is 
that the furnishing of materials is separately dealt with, when 
it is the furnishing of materials si m pig, and not the furnishing of 
materials connected with a contract or sub-contract which in its 
terms may involve the supplying of materials, the rendering of 
services, the payment of wages and generally all that it is usual 
and customary to provide in the carrying out of the whole work. 
I am not prepared, as at present advised, however, to hold that 
even were the plaintiffs in the position of sub-contractors, within 
the meaning of the Mechanics’ Lien Act. that the lien was filed 
in time, only being filed within 31 days after the completion of 
the contract by John A. Carver & Co. However, in view of the 
way I look at the facts of the case, it is unnecessary to decide 
the point.

McCormick v. HuUivant (1877), 25 (»r. 273, and Hall v. Hogg 
(1800), 20 O.R. 13, are authorities which appear to me to sustain 
the opinion at which I have arrived, coupled with the construction 
which, in my opinion, should be placed upon the Mechanics’ Lien 
Act. it follows that in my view the appeals should be allowed 
and the mechanics’ lien set aside, with costs to the appellants 
both here and below.

ROBINSON v. VILLAGE OF HAVELOCK.
Ontario Nunn me Court. Appellate Division, Meredith, ilaelarcn,

Magee and Hudgins, JJ.A. September 21, 1014.
1. NKUL1C1EXCE (8 1 ('—65)—IRJVRIES TO CHILDREN—MVNICIPAI. (IROVNHS— 

(•RAVKL-riT.
A finding by the jury that previous to the accident whereby children 

playing in a municipally owned gravel-pit were smothered, the muni
cipal corporation had no knowledge, nor should it have reasonably 
known, that there was a likelihood of children being injured by the

ONT.
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fulling uf earth, «ami or gravel while playing in the pit where the 
case was not baaed upon the maintenance of a nuisance.

| ('oohi v. Mitllainl. rtr.. Ri/., f 1909| A.('. 229, distinguished ; Latham 
\. Johnson, (19131 1 K.lt. 398. approved; Tailor v. Toronto 1‘oirrr Co., 
13 D.1..U. «184. 29 O.L.It. .">27. 19 D.L.R. 441. 30 D.L.R. *>81. referred to.] 

2. NKlil.HiKXVi: I § I ( —55 )—IXJITUKH TO (Tl II.UBKN —lUXtiEBOVS ATTRAC
TIONS—Tl<KKI»AS8hR8.

X child will still lie a trespasser if lie goes on private ground with
out leave or right, however natural it may have been for him to do so; 
Imt the presence in a frequented place of some object of attraction 
tempting the child to meddle where lie ought to abstain may well 
constitute a trap. and. in the ease of a child too young to he capable 
of contributory negligence, it may impose full liability on the owner or 
occupier, if lie ought as a reasonable man to have anticipated the 
presence of the child and the attractiveness and peril of the object.

| Lot ho m v. Johnson. 11913] I K.lt. 398. approved.)

Aitkal by defendants from Kelly, .1.. in an action under the 
Fatal Accidents Act to recover damages for the death of the 
plaintiff's three children.

F. /). Ktrr, for the appellant corporation.
I). O'Connell, for the respondent.

Meredith, c.j.o. September 21. The judgment of the Court was delivered by 
Merkiiith, C.J.O. (after stating the facts) There is no doubt 
that the excavation made by the appellant constituted a nuis
ance. but no case is made on the pleadings, and there is no 
finding of the jury, that the nuisance was the cause of the acci
dent, and there is no evidence that would warrant such a finding.

The right of the respondent to recover must, therefore, de
pend on his having established that, in the circumstances, the 
appellant owed a duty to the children which it failed to perform, 
and that their death was occasioned by that failure.

The respondent’s counsel relied on Cooke v. Midland Great 
Western Railway of Ireland, [1909] A.C. 229; but, assuming 
that the finding of the jury that the appellant invited the cliil- 
dren to use the gravel-pit is warranted by the evidence—and I 
think it is not—the answer to the second question is fatal to the 
respondent’s case. In the Cooke case the plaintiff would have 
failed hut for the conclusion that was reached that the defend
ant knew that it was placing or leaving in the way of boys and 
children, a temptation alluring to them and dangerous in its na
ture, and with which it was not improbable that they would 
come in contact. It was upon this knowledge that, in the opin
ion of Lord Atkinson, “the liability of the owner is at bottom 
based” (pp. 238-9).
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The Cooke ease lias been considered by the Court of Appeal 
in Latham v. li. Johnson d' Xephew Limited, [ 1913] 1 K.B. 398, 
and the Court there came to the conclusion that no new law was 
laid down or intended to be laid down in the earlier case, and 
pointed out that all that was decided in that case was that the 
defendants had put in a place open to their licensees a thing dan
gerous in itself, and that there was. therefore, cast upon the de
fendants a duty to take precautions for the protection of others 
who would certainly come into its proximity : /or Farwell, L.J., 
at p. 408. Hamilton, L.J.. at p. 41(1. says: “A chilli will be a 
trespasser still, if he goes on private ground without leave or 
right, however natural it may have been for him to do so. On 
the other hand, the allurement may arise after lie has entered 
with leave or as of right. Then the presence in a frequented 
place of some object of attraction, tempting him to meddle where 
he ought to abstain, may well constitute a trap, and in the case 
of a child too young to be capable of contributory negligence it 
may impose full liability on the owner or occupier, if hr ought, 
as a reasonable man, to hare anticipated the presence of the 
child and the attractiveness and peril of the object. ” Again, at 
p. 417, the same Lord Justice says that there was no evidence 
“that the defendants knew that there was anything dangerous 
about any stones in general or these stones recently shot there in 
particular,” referring to the heap of stones which had or was 
supposed to have caused the injury to the child.

Besides the answer of the jury to the second question, there 
was, as I have said, no evidence of knowledge by the appellant 
that children were in the habit of resorting to the gravel-pit to 
play there. Leeson’s knowledge of the fact was not notice to the 
appellant. He was not an officer or servant of the defendant, 
but, as has been said, a teamster employed to haul sand or gravel 
from the pit whenever occasion required that it should be hauled 
for the purposes of the appellant, and lie had neither oversight 
nor care of the pit intrusted to him.

These difficulties in the way of the respondent’s success are, 
in my opinion, insuperable; and there are, I think, other formid
able difficulties in the way of it, to which it is not necessary to 
refer.
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Clement, J.

Even if knowledge by the appellant that children were accus
tomed to resort to the gravel-pit to play had been proved, we 
could not uphold the judgment without running counter to Ped
lar v. Toronto Power Co., 15 D.L.R. 084. affirmed by a Divisional 
Court (1914), 30 O.L.R. 581.

The appeal must be allowed and the judgment of the trial 
Judge reversed, and, in lieu of it, judgment be entered dismiss
ing the action, the whole with costs, if costs are asked by the ap
pellant.

HOPE v. SURREY.
British Columbiu Supreme Court, Clement, ./. September 24, 1914.

1. Municipal corporations (§ II B—34)—Municipality—Public wrong—
Redress—Action for by Attorney-General -British Columbia.

A municipality in British Columbia is not entitled to bring action 
to redress the public wrong done by obstructing a highway; such an 
action can be brought only by the Attorney-General.

\l)elta v. V.V. *<• E.R. Co., 14 B.C.lt. S3, followed.]
2. Municipal corporations (§ II B—34)—Municipality—Public nuisance

—Abatement of vi f:t armis—British Columbia.
A municipality in British Columbia has no right to abate vi et armis 

the public nuisance resulting from the encroachment of fence upon the 
highway.

[Waddell v. Richardson, 17 B.C.lt. 19, referred to.]

Action for trespass.
M. A. Macdonald, for plaintiffs.
A. II. Macneill, K.C., for defendant.

Clement, J.:—I agree with Mr. Macdonald that the road 
in question, as it exists on the; ground, did not become a public 
highway by dedication in the sense in which that term is used in 
FJnglish law. Nevertheless the road as it exists was brought into 
existence by the combined action of the defendant railway, the 
defendant municipality, and the land owners, the
plaintiffs’ predecessor in title, Nettie A. Camcross. All were 
consenting parties. I must assume that Mrs. Camcross was a 
party to some bargain fixing the price or compensation which 
she was to receive for the land required for the road. Apparently 
there were no expropriation proceedings necessary, the whole 
matter being amicably arranged, so far, at all events, as Mrs. 
Camcross was concerned. As such a road so brought into actual 
existence it is hardly necessary to invoke sec. 1 of our Highway 
Act, for it was deliberately and intentionally brought into being

902
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as a highway for the public. Gazetting was in such case, in my 
opinion, superfluous. A by-law and notice thereof in the Gazette 
are necessary to ground compulsory expropriation; they are not 
essential in all cases to the establishment of a public highway.

The only question open on this part of the case is whether the 
northern boundary of the road has been sufficiently fixed by what 
was done. The road was laid out by the defendant railway (as 
part of the arrangement with the defendant municipality). The 
southern boundary was marked by the fence erected along the 
northern boundary of the defendant railway’s right-of-way, or of 
what, without objection by Mrs. Oarneross, they took to be their 
right-of-way as acquired from her And on the easterly boundary 
of the Carncross property a stake was planted to indicate the 
point where the northern boundary of the road would intersect 
the said easterly of the Carncross property. Between these road 
boundaries the ground was roughly graded for a width of from 12 
to 14 feet, with a ditch on the north side, at least. This, with the 
surrounding circumstances, was, in my opinion, sufficient to fix 
the road as a public highway, 33 feet in width, lying north of the 
defendant railway’s fence. Upon this highway the plaintiffs, 
in my view, encroached when they built the fence, the tearing 
down of which by the defendant municipality is complained of 
in this action.

Nevertheless, the defendant municipality had no right, as 1 
understand the law, to take upon themselves the abatement of 
this nuisance. I must follow and apply Delta v. V. V. & E. Ky., 
14 B.C.R. 83, in which it was held that a municipality is not 
entitled to bring action to redress the public wrong done by 
obstructing a highway. Such an action can be brought only by 
the Attorney-General. It must equally follow that a municipality 
cannot undertake to abate such a nuisance vi et armis. Such a 
proceeding is, in my judgment, lawless and reprehensible, as 
calculated to cause a breach of the peace. The fence in question 
had stood, as I gather from the evidence, for about a year, and 
the dispute as to the plaintiffs’ right to maintain it in its then 
position was the subject of correspondence and debate with the 
engineers of the defendant railway. While I have no sympathy 
for these plaintiffs, whose claims I think quite out of the question 
(as will appear later), the defendant municipality is much to

B. C.

S.C.

Clement, J.
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B c blame in resorting to lawless force. See Waddell v. Richardson, 
s.C. 17 B.C.R. 19.
Hope The difficulties which it is suggested have arisen by reason

Scurfy t*M‘ erroneous description of this highway in the by-law passed
---- by the council of the defendant municipality seem to me more

apparent than real. That by-law has never, in fact, l>een acted 
on, except that, apparently, it has lieen registered in the Land 
Registry Office. That registration should In* vacated and the 
by-law itself 1m* repealed. This will remove any possible cloud 
upon the plaintiffs’ title.

With regard to the plaintiffs’ claim against the defendant 
railway, what I have said alme reduces to about 8 feet the strip 
which the plaintiffs claim as their property lying between the 
highway and the northern limit of the land conveyed to the de
fendant railway by Mrs. ('arncross. Of this strip the defendant 
railway took possession (without objection from Mrs. (’arncross), 
as being covered by the conveyance from Mrs. Carncross. I do 
not think it is ; but on the evidence I think there is little doubt 

. that as lietween the defendant railway and Mrs (’arncross recti
fication would Ik* ordered. Mrs. (’arncross, however, is not a 
party to this record, so that I cannot so adjudicate. The plain
tiffs’ only claim as put forward is under two agreements for sale, 
the one made by Mrs. (’arncross with one Sands, the second made 
by Sands with the plaintiffs. It seems clear to me that on the 
proper construction of those agreements the plaintiffs acquired no 
interest in any part of the pnqierty formerly owned by Mrs. 
('arncross lying south of the highway. If so, the plaintiffs have 
no status to attack the defendant railway’s title or to question 
their |»ossession of the strip in question.

The result is that the plaintiffs fail as to all their claims other 
than the claim to damages for trespass. On that there will In* 
judgment against the defendant municipality for S200, with such 
costs only as would have been incurred had their claim l>een 
limited to that head. As between the plaintiffs and the de
fendant municipality there will lie no further order as to costs. 
The defendant railway are entitled to their costs against the 
plaintiffs.

J ltd if me n t m cord i n fdfl.
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JOHN DEERE PLOW CO. v. TOWN OF SCOTT.
Saskatchewan Supreme Court, Lamont, J. September 11, 1914.

I Taxes (§ III K—142)—Distress of <;<iods for—Conditional hale— 
Vendee's interest vnuer -Vendor's rights, how i.imited—Onvs.

I mlvr the Town Art, R.S..S. 1909. eh. 8.». the municipality has tin- 
right to distrain for tax arrears upon the interest of the (M-rsou taxed 
in any goods to the potutcMsion of which he is entitled under a condi
tional sale contract, as well as upon goods which are his absolute 
property ; so where goods seized for taxes against the jn-rson rightfully 
in possession are claimed by the conditional vendor, who fails on demand 
to produce to the municipality proofs of his title, he will be deprived 
of his costs of an action in which his title was established.

Action for detention of goods.
Judgment for plaint iff, but on terms and without costs.
./. U. Mu tiro, for plaintiff.
T. Lynd, for defendant.

Lamont, J.: —In this action the plaintiffs seek to recover 
damages for unlawful seizure and detention of certain goods and 
chattels which they claim to be their property, and which, they 
allege, the defendants unlawfully seized and still unlawfully 
detain. The goods in question were sold by the plaintiffs to the 
firm of Street, Whit lam Bros., Ltd., in 1910, under a contract 
by which the said firm was at liberty to re-sell them, but the 
property in and title to all the goods supplied by the plaintiffs 
to the firm, except those so sold, were to remain in the plaintiffs 
until all the obligations given therefor should In- satisfied. The 
firm was to have the right to the possession of the goods until 
default was made in payment of any note or notes or other ob
ligations given to the company for goods shipped. Upon default, 
the plaintiffs had the right to resume possession of the goods. 
In 1911 the firm of Street, Whit lam Bros., Ltd., ceased doing 
business as a firm, but the business was carried on personally by 
R. H. Street, who had been a member of the firm. In 1911 and 
1912 the premises upon which the business was carried on was 
assessed by the defendants to R. II. Street. In 1911 a business 
tax amounting to $131.43 was levied against Street in respect of 
the premises, and in 1912 a further business tax was levied of 
$2")7.9ô. These taxes not being paid, the defendants, on March 
31, 1913, made a seizure of certain goods and chattels then upon 
the said premises in the possession of R. H. Street. Among the 
goods seized were ten fanning mills and some repairs, which the 
plaintiffs claim to lie their property and in respect of which they 
have brought this action.
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Under the Town Act, R.S.S. 1909, ch. 85, the defendants have 
the right to distrain upon the interest of the person taxed in any 
goods to the possession of which he is entitled under a contract 
for purchase or a contract by which he may or is to become the 
owner thereof by the performance of any condition. At the 
time the defendants distrained, R. H. Street had an interest in the 
goods seized and a right to their possession, as up to that time 
the plaintiffs had not resumed possession of them. Evidence 
was submitted to shew that in June, 1911, the plaintiffs resumed 
possession, and it was argued that therefore the goods were held 
by Street as the plaintiffs' warehouseman. I cannot give effect 
to this contention. At the time the plaintiffs claim to have 
resumed possession they were not entitled to do so, as at that time 
the notes for the purchase price were not due, and did not become 
due until November of that year. The document purporting 
to be a warehouse receipt was signed by Street merely as an 
acknowledgment of the quantity of goods on hand. Had he l>een 
a warehouseman, all the property in the goods would have been 
in the plaintiffs. Their credit manager, however, testified that 
after the date they claim to have resumed possession Street was 
entitled to sell the goods as before, accounting to the plaintiffs 
for the wholesale price and keeping the difference between that 
and the price at which he sold. I therefore find that in 1911 and 
1912, Street, as between himself and the plaintiffs, carried on the 
business under the terms of the contracts signed by the Street, 
Whitlam Bros., Ltd. Street having an interest in the goods and 
the right of possession, the defendants were within their rights in 
seizing them for taxes. Having made a seizure, they stood in the 
same position, so far as the plaintiffs were concerned, as Street. 
They could only seize the interest he had, and the possession 
which Street had was the only possession they acquired. Street’s 
interest in the goods amounted to this, that he had a right to the 
property only upon paying the balance of the plaintiffs’ account. 
His right to possession existed only until default was made in the 
payment of the notes given by Street, Whitlam Bros., Ltd., and 
such further time as the plaintiffs refrained from resuming posses
sion. Under their distress the defendants could obtain no greater 
interest than Street had. If the plaintiffs had not been entitled 
to resume possession at once, the defendants probably would have 
had the right to sell the goods subject to the plaintiffs’ claim.
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This, however, would in this case have been a barren right, as 
the balance of the plaintiffs’ claim amounted to more than the 
value of the goods seized. The plaintiffs, however, were entitled 
to resume possession forthwith, as the notes given to them were 
at the time of the seizure overdue. The defendants could there
fore retain possession only by paying off the plaintiffs’ lien, which 
they have not done. The plaintiffs are therefore entitled to the 
possession of the goods seized upon which they have a lien. The 
damages, however, which they have suffered by the defendants’ 
detention of the goods are only nominal.

As to the costs: On April 8, 1913, the plaintiffs’ solicitors 
wrote a letter to the defendants, in which, after claiming that the 
goods seized were the property of the plaintiff and not liable to 
seizure, they said:—

We may add that if, in order to satisfy yourselves of the validity of 
our clients’ lien, you wish any affidavits or other evidence filed, we shall 
be pleased to approach our clients with a view to satisfying you on such a 
point.
This letter the defendants handed to their solicitor, who, on 
April 18, wrote the solicitors of the plaintiff as follows-—

I have your letter of the 8th instant addressed to the town of Scott, 
which has been handed to me for attention. I note your contention herein, 
and may state that the town will be glad to take advantage of your offer 
of having you submit evidence on which you base your argument that the 
goods and chattels in question are not liable to seizure by the town of Scott 
for taxes. The town thinks the goods are liable; but if you can submit 
any evidence which would shew the goods are not liable, the town would 
be, indeed, glad to have you do so.
Instead of adopting the very reasonable course suggested by their 
solicitors, the plaintiffs did not furnish any affidavits or other 
evidence of their title to the goods. All they had to do was to 
produce their contract and evidence that the notes were overdue 
and unpaid. Had they done this, I am satisfied that this litiga
tion would not have been necessary. Instead, however, they sent 
a representative to Scott to take away the goods. As the de
fendants had rightfully seized the goods, and had them in their 
possession, it was not unreasonable that they should require some 
evidence of the plaintiffs’ lien before giving up possession. While 
the plaintiffs' failure to act reasonably in this matter does not 
entitle the defendants to retain possession of the goods, it is a 
matter to be considered in the awarding of costs; and under the
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circumstances 1 think the plaintiffs are not entitled to their costs. 
The defendants will withdraw from possession of the plaintiffs’ 
goods.

Judgment for plaintiff.

Re KNOX; A SOLICITOR.
Mlnrtn Su/ircnir Court, llarrm/. t St noil ami Simmons. .1.1.

./*#*• 30, I an.
1. Sm.it nous i 6 I H—12)—Dihiiakmknt—Min.mthoi'KIation of moxky— 

Hkhtitvtiox.
On a motion In h1 like a solicitor'* name from the mils in Alberta, 

alleged misconduct in another country where he had previously prac
ticed may In* shewn in proof that lie was not a tit ami proper person 
to lie admitted in Alberta, and if the evidence warrants it. the court 
may direct that lie appear before it within a specified time and «ati-fy 
the court that lie is doing what is reasonable and within his ability 
to satisfy the foreign claims and in default that lie In- struck off.

| It an a if V. Sii/mmc Court of \rir /rata ml. Ill Moo. |*.( . HI4. 15 
K.IL 455. Hr Hlai/lork. Hi U.LIt. 4*7: Ho/i/n r. 34 Sol. .1., 5ti*. ap
plied. |

Statement Application by the Law Society of Alberta to strike the de
fendant, a barrister and solicitor, off the rolls.

Charles F. Adams, for the Law Society of Alberta.
A. Stuart, K.C., for the solicitor.

Hs™. c.j. June 30, 1914. Hakvey, CJ. i—This is an application by the 
Law Society to strike the solicitor off the rolls.

The solicitor was a Scotch solicitor and was admitted here 
in the fall of 1910, by virtue of his standing in Scotland, and 
the misconduct complained of took place before his admission 
here, while he was a solicitor in Scotland. Objection is taken 
that such misconduct cannot support this application.

The application was first made in March, 1913, to Mr. Jus
tice Walsh, who granted a summons, and upon its return re
ferred the application to this Court. When the application 
came before this Court an application was made by the Law- 
Society for a commission to take the viva voce evidence of wit
nesses in Scotland touching the matters of complaint. Although 
the application was opposed it was granted, all the members of 
the Court except Mr. Justice Stuart, being present.

I am of opinion that the order then made in effect, if not 
in form, decided this point against the solicitor. Moreover, the 
same point was expressly decided in the same way by the Privy
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Council in Bunny v. The Judges of the Supreme Court of Sew ALTA. 
Zealand (1862), 15 Moore, P.C. 164, 15 E.R. 455. If the que»- s c. 
tion were simply one of discipline or punishment of the sol ici- re~k^ox. 
tor, it might have been argued with some reason that the Court a sourira, 
would have no right to concern itself with anything except the nemTc.j. 
conduct of the solicitor as an officer of the ( 'ourt, but as was 
pointed out in lie Blaylock, 16 D.L.R. 487. decided by this Court 
earlier this year, that is not what is to be considered. The im
portant consideration is the solicitor’s fitness. The duties of a 
solicitor are such that he must necessarily be entrusted with his 
client’s property and secrets. The Court’s concern, therefore, 
must be to see that he is a person of such character that the con
fidence which must be reposed in him will not likely be betrayed.
In re Hopper (1890), 34 Sol. Jr. 568, a case before the Court of 
Appeal, the objection was taken that the acts complained of 
were not committed by the solicitor while acting as such. The 
Court declined to give any effect to the objection. Lord Esher 
said, “The only question for the Court in such cases was, whe
ther there was that found against the solicitor which, in the 
careful and deliberate judgment of the Court, shewed that he 
was no lawyer fit to be trusted to the almost infinite extent to 
which a solicitor was trusted by his clients.n Lindley, L.J.,
“said he was convinced by the evidence that the solicitor was in
capable of resisting the temptation of misappropriating other 
people’s money over which he had control. He was, therefore, 
unfit to be trusted,” and Lopes, L.J., “said that the very fact 
of a man being admitted to practice as a solicitor was a guar
antee to the public that he was fit to be trusted.” In the case 
last referred to the charge against the solicitor was not made 
by any person injured, but was made by the official receiver in 
bankruptcy and was founded on three cases of the borrowing 
or otherwise using client’s money without their authority, and 
in the course of his remarks, Lord Esher said, “it was a most 
alarming thing for it even to be contended that a solicitor, 
knowing that he was on the verge of bankruptcy was justified 
in spending money belonging to his clients.” In the Bunny case 
the application was made by a local barrister though the mis
conduct alleged was in connection with the solicitor’s practice
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ALTA. in England. Observât ions appear to have been made with re-
S.C. spect to the local barrister’s position, but the Judicial Com-

Re~Knox" ,u*ttec considered that he had done no more than his duty. 
a solicitor. I refer to these facts here because of their similarity in some 

Hawy. c.j. respects to the case at bar. Comments have been made because 
this application is brought forward by reason of complaints 
made, not by the persons who have been injured, but by a local 
and rival solicitor, and that information was obtained through 
the efforts of another rival solicitor. I do not wish to pass 
judgment upon the conduct of these solicitors because it is not 
in issue here, and they have had no opportunity of explaining, 
but the cases cited shew that this is not the first case that has 
been brought before the courts through the agency of others 
than the persons injured. Any Judge who has had any ex
perience in the enforcement of the criminal law, also knows that 
the criminal proceedings are often begun from motives other 
than the mere desire to see the law observed, and finds it neces
sary frequently to impose punishment though he may have no 
sympathy with the motives that put the machinery of the law 
into motion. |The learned Judge here discussed the evidence 
in detail.1

The case presents so many points of similarity to 
the Bunny ease above referred to that it seems to me we 
might well adopt a conclusion similar to the one adopted there.

In that case, as in the present, the solicitor, after his de
parture was declared bankrupt. It differs from this case, how
ever, in that the solicitor returned to England and gave him
self up to the Bankruptcy Court, and received a second-class 
certificate, whatever that may be. Sometime after his admission 
as a solicitor in New Zealand an application was made to strike 
him off the rolls on the grounds that he had secured his ad
mission by fraud, and that he had been guilty of fraud in con
nection with a suit in England as alleged by an affidavit of a 
former clerk of his in England, who swore that a material al
teration had been made by him. He denied the allegations by 
the former clerk. The Judge made an order suspending him 
for one year to enable him to prosecute for perjury the persons 
who had charged him with the misconduct, or by other means to
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make out to the satisfaction of the Court that the charges were 
unfounded, and providing that in default he might be struck 
off the rolls. He did make default and was struck off. The 
Privy Council in delivering judgment on the appeal stated that 
the Judge had delivered a judgment marked with fairness and 
good sense, and a knowledge of the principles by which his de
cision ought to be guided.

In this view it becomes necessary to determine between the 
conflicting statements of the solicitor, and the various persons 
who have given evidence against him. There is, however, suffi
cient to shew that the solicitor is far from free from blame in 
connection with some of the transactions, and he ought to free 
himself from the stigma which attaches to himself thereby. I 
would suspend him for one year in order to enable him to settle 
the matters for which he is liable, and to obtain a proper de
termination of his liability where he maintains he is not liable. 
Upon his satisfying the Court within the year, that he has done 
this, the suspension might be raised. Upon his failure to do so, 
or his failure to apply for an extension of the time, and such 
extension being granted, he should be struck off the rolls, the 
order to strike him off to go without further order in default 
of any order being made to the contrary before the commence
ment of the long vacation of 1915.

As my brother Simmons is of the opinion that the solicitor 
should not be suspended, but agrees with me in other respects 
as to the order to be made. I will agree with him with respect 
to the suspension, in order that an order of the Court may be 
made.

Stuart, J. (dissented), being in favour of dismissing the 
application.

Simmons, J.. after setting out the facts:—A large amount 
of evidence was taken in Scotland under commission, 
and several parties came forward with evidence of alleged 
misconduct on the part of Knox. Some of these were, 
in my opinion, frivolous. The complaints are, in my op
inion. however, somewhat serious. 1 refer to the undertaking 
given to W. G. Reid and the discount of A. L. Sheppard Brew-
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ALTA. ster's bills, particulars of which are set out in the judgment of
S.C. the learned Chief Justice and which I need not repeat. There

He Knox ; is no evidence that the moneys derived from the first transaction
a solicitor. went otherwise than into the general funds of the partnership

Simmoiii, J. law firm, but there were transactions occurring when Knox must 
have known the firm was hopelessly bankrupt and such that a 
solicitor with a proper regard for the relations between solici
tor and client would not entertain. However, there is no charge 
against Knox of this character since he began practice of his 
profession here. I do not think that we arc entitled to assume 
that he had no intentions of making an attempt in a new coun
try to rehabilitate himself and to make good the losses of his 
unfortunate clients in Scotland, and I am of the opinion that he 
should be still allowed this opportunity. I conclude, therefore, 
that a proper disposition of this matter at the present is an 
order that said Knox appears before this Court within twelve 
months and satisfies the Court that he is doing what is reason
ably within his ability to satisfy the two claims above referred 
to and in default he should then be struck from the rolls.

ONT

S'. C.

CILLIS v. OAKLEY.
Ontario Supreme Court. Appellate Division, Muloek. A,\r.. Clute.

Itiihlell. Sutherland anil Leiteh. ././. June 15. 11114.
1. Ai roMOHiLEs (§111 ( —.100)—Collision—Car operated iiy another—

I.IAIIILITY OK OWNER—STOLEN CAR.
The Motor Vehicles Act. 2 Gvo. V. eh. 4H. did nut make the owner 

of a stolen automobile responsible for damages sustained when it col
lided with another vehicle through the negligence and furious driving 
of the person who had stolen it a short time previously, if the owner 
was himself guilty of no negligence in the manner in which lie left the 
automobile and had taken away the spark-plug so that the thief could 
not have operated the car without supplying a similar spark-plug.

| Wynne \. Dolby, lli D.L.R. 710. .'Ml O.L.R. 07. applied; Loir r y v 
Thompson. 15 D.L.R. 405. 2!» O.L.R. 47H. distinguished ; and see 
amending statute. 4 Geo. V. eh. 3<i. see. 3. |

Statement Appeal by the plaintiff from the judgment of Winchester, 
Co. (’.J., dismissing an action brought in the County Court of 
the County of York to recover damages for injury caused to the 
plaintiff’s horse and buggy by a collision with an automobile 
owned by the defendant, which was, as the plaintiff alleged, at 
the time of the collision being negligently driven by a man who, 
as it appeared, had stolen it.
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T. IV. O'Connor, for the plaintiff.
T. S. Elmore, for the defendant.

dune 15. ('LUTE, J. (after stating the facta) The caw.
as it was argued before the Court, wan, whether or not the 
defendant wan liable for the negligence of the thief, there 
being no negligence upon his part. The wet ion under which 
it iH nought to make the defendant liable, we. 19 of 2 <ieo. 
V. eh. 48, is as follows: “The owner of a motor vehicle shall 
he responsible for any violation of this Act or of any regulation 
prescribed by the Lieutenant-t lovernor in Council.” It is argued 
that this means that the owner of a motor vehicle is responsible 
for all damage caused by such motor vehicle. The section does 
not say so, nor is that, I think, the meaning of the section. The 
Act is to regulate the speed and operation of motor vehicles on 
highways. It provides for a registration fee and a license to 
paid drivers; for a certain equipment of bell or gong. etc., to 
be sounded on certain occasions ; for lamps ; for a number on 
the front and back of the motor ; against search lights; for rate 
of speed; and sec. 11 is a provision against reckless and negli
gent driving, notwithstanding the section as to speed, and having 
regard to all the circumstances. It provides against racing on 
highways; that persons under 18, or intoxicated persons, shall 
not drive a motor vehicle; not to pass a standing car; to use 
reasonable precaution not to frighten horses ; and to stop on 
signal and on meeting a funeral and in case of accident. Then 
follows sec. 19. Thus far it is nowdiere declared that the owner 
is at all hazards to be responsible where his motor does injury. 
If the case falls within any of the preceding sections, it must 
he sec. 11, which provides against reckless and negligent driving, 
but that section must In* read in connection with sec. 10, which 
gives the rate of speed ; and sec. 11 points out that, notwithstand
ing sec. 10, the person who drives recklessly or negligently or 
at a speed or in a manner which is dangerous to the public, having 
regard to all the circumstances, including the nature, condition 
and use of the highway and the amount of traffic, shall be guilty 
of an offence under the Act. Section 11 certainly was not in
tended, I think, to create a liability where a person neither drives 
in the reckless manner mentioned nor is in any way responsible
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at common law for such reckless and careless driving, as in the 
case of a thief.

The meaning, I think, of the preceding sections is, that it was 
necessary to indicate some person who would be responsible for 
the violation of the Act, and the owner is named as such person 
—not to create a liability against such owner, for the act of one 
over whom he had no control, and who, in order to be in a posi
tion to perpetrate the act causing the injury, had committed 
a crime against the owner by stealing his motor. Nor do I think 
that sec. 23 in any way creates such liability. It may, indeed, 
impose upon the owner the duty of shifting the burden of proof 
by throwing upon him the onus of shewing that the loss or damage 
did not arise from any negligence or improper conduct upon his 
part or on the part of any one for whom he is responsible.

I agree with what my brother Riddell says in this respect 
in Lowry v. Thompson, 15 D.L.R. at p. 470: “All that the section 
does liZ to shift the onus, not impose a liability.” It is unneces
sary to consider whether or not the owner may be held liable 
when? he has been guilty of negligence in not taking reasonable 
care so as to prevent the motor falling into the hands of a person 
not competent to drive it. It may be that in such case the 
motor might be regarded as something dangerous which the 
owner is bound to guard, as in the case of a dangerous animal 
or other dangerous thing upon his premises.

But it is said this case is governed by Lowry v. Thompson, 
and that we are bound to hold, owing to the decision in that 
case, that the owner of a motor is liable for damages done by 
the motor when in the hands of a thief without negligence on 
the part of the owner. I should not have thought that case 
decides the point here involved. Referring to the Judges who 
sat in that case, as I may in case of doubt as to what they in
tended—see Nuttall v. Bracewell, L.R. 2 Ex. at p. 11—the Chief 
Justice informs me that he did not intend to dispose of that 
point; Mr. Justice Riddell, that he did. Mr. Justice Sutherland 
gave no written opinion, but agreed that the case should be sent 
back for a new trial. Mr. Justice Leitch concurred with Mr. 
Justice Riddell.

I do not think, therefore, that the Lowry case precludes this 
Court now from expressing an opinion upon the question in
volved.
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Since writing the above, the judgment of the First Divisional 
Court of the Appellate Division in Wynne v. Daily (1913), 10 
D.L.R. 710, has come to hand. It is there said by Meredith, 
C.J.O. (p. 715), that the purpose of sec. 19 is to avoid any ques
tion being raised as to whether a servant of the owner, who 
was driving a motor vehicle when the violation of the Act or 
regulation took place, was acting within the scope of his employ
ment, and to render any person having the dominion over the 
vehicle, and in that sense the owner of it, answerable for any 
violation in the commission of which the vehicle was the instru
ment, by whomsoever it might be driven. He does not think 
that it could have been the intention to fix the serious responsi
bility which the section imposes upon one who, at the time the 
accident happened, had neither the possession of nor the dominion 
over the vehicle, although he may have been technically the 
owner of it. “The word ‘owner’ is an elastic term, and the 
meaning which must be given to it in a statutory enactment 
depends very much upon the object the enactment is designed 
to serve” (p. 714).

The facts in the Wynne case differ from the present. The 
question of the liability of the owner for the negligence of a thief 
was not raised, but the judgment, as far as it goes, tends to sup
port the view here taken that the owner in such case, at all events 
where there is no negligence upon his part in permitting the 
motor to fall into the hands of the thief, is not liable for injuries 
caused by the motor while in the thief's possession.

The appeal should be dismissed with costs.

Mvlock, C.J.Ex., and Sutherland, J., agree with ('lute, J.

Riddell and Leitch, JJ., dissented.
Appeal dismissed.

WALLICH v. GREAT WEST CONSTRUCTION CO.
Manitoba King’ll Hnuh. Mardonald, 7. duly 0. 1014.

1. Master and servant (8 111 R 2—300)—Employer—Duty incumbent 
on—Independent contractor—Duty entrusted to—Injuries 
—Damages.

The rule by which a person is absolved from liability for the 
negligence of an independent contractor doing work for him, does not 
apply where the neglect which occasioned the injury was «if a duty 
which was incumbent upon the employer and which duty he in
trusted to the contractor to perform for him.

[Pickard v. Smith, 10 C.B.N.S. 470, applied.]
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MAN. LANDLORD A N U TENANT (flilC—55)—Al'ART MENT HOUSE—TENANTS—

K. B.
RIGHT TO USEE OF HALLWAY—MEANS OF ACCESS KIK KHI K MIS AND
<;vests—Dangerous openings—Liability or landlord.

Wallich

(OXHTRVV-

The tenants of suites in an apartment house have the right of user 
of the hallway leading to their apartments not as mere licensees hut 
as a right appurtenant to their tenancy ; and their friends and guests 
using the same as a means of access are entitled to the same pro
tection from dangerous openings left in the floor of the hallway in
sufficiently protected.

Statemcnt Action for damages for personal injuries.
Judgment for plaintiff.
\V. //. Curie and A. //. 7. Andrews, for plaintiff.
II. Phillipps and C. S. A. Rogers, for defendants.

Macdonald, J. Macdonald, J. :—This action is brought claiming damages 
for injuries sustained by the plaintiff Mary 1. Wallieh in the 
building owned by the defendant company and known as the 
Turraine Block and although the husband joins as co-plaintiff, 
there are no damages claimed on his part, and as to him the 
action is dismissed without costs. The Turraine is an apart
ment block where suites of rooms are rented and one of these 
suites, a basement suite, was occupied by Miss Bryan, a friend 
of the plaintiff.

On October 8, 1913, the plaintiff went to call upon Miss 
Bryan, who was ill in her suite, and in going along a hallway 
to Miss Bryan’s suite, she fell into a trap hole in the hallway 
fracturing the fibula, injuring her shoulder and otherwise caus
ing her injury and pain. The hall is a narrow one, a little 
over 4 feet in width, and it would be almost impossible, and at 
least very improbable that any one walking along this passage
way with this trap-door open could do so without falling into 
it. This trap-door leads to an underground passage through 
which the main gas pipes pass connecting with all parts of 
the building, and a plumber was working on these gas pipes 
about the time of the accident. This trap-door is but a few 
feet from the stairway on which the plaintiff descended to the 
hallway, and the hallway itself is badly lighted and a stranger 
to the building having no knowledge of a trap-door being so 
placed, would most naturally fall into it, if open.

The defence endeavour to put the blame entirely on the 
plaintiff. The evidence for the defence, however, does not im-
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press me favourably. Jeffries, the plumber, who was the work
man engaged on the premises at the time of the aeeident, says 
that he heard the front door open and waited to see if the person 
opening it was eoming his way. He says he was at the opening 
of the trap-door, that he saw the plaintiff eoming and that he 
called out to her, “mind this hole is open,” that he was at the 
time standing at the west end of the hole and stepped forward 
and put up his hand and again said, “mind the hole,” and 
then pointed to it, and that she stopped and looked down and 
then turned and slipped in and he immediately caught her and 
pulled her out. After pulling her out. he says he asked her if 
she did not hear him say the hole is open, and she said she did 
not understand him. After looking into the hole, as this wit
ness says she did, why ask her if she did not hear him say the 
hole is open? Had she looked into the hole before falling into 
it. why such a senseless question? Hut the fact is that he did 
ask her if she had heard him call and that she replied that she 
did not know it was a warning.

This witness heard the footsteps and called out a warning 
which was not understood by the plaintiff, lie was not at the 
hole at the time and was doubtless a little distance away, and 
when the plaintiff fell into the hole he was almost instantly at 
her assistance. The rest of the defence evidence is on a par 
with this witness.

The defendants engaged one Jones, a detective, to work on 
the case with the object of securing from the plaintiff damaging 
evidence, if possible. He went to her house, introducing him
self as Mr. Thompson, in the guise of the father of a little girl 
whom he wished to put into the plaintiff’s school and after the 
imaginary child being discussed, the subject of the accident was 
cunningly led up to. She told him that she heard the workman 
shout, but did not know what was said, and that she was suing 
for damages, but that it was all her own fault. That she would 
make such a startling admission to a stranger, 1 do not believe, 
nor do I believe that she made any such admission to any one. 
Stress is laid upon the fact that she does not positively deny 
some of the statements made by the defence witnesses. Instead 
of a denial she says she has no recollection of anything of the
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kind. It must be remembered that she was considerably shaken 
up and the manner of her answers is but indicative of her 
character. She will not swear to things alleged to have been 
said of which she has no recollection. I find as a fact that the 
plaintiff was injured in the manner and under the circumstances 
as stated in her evidence.

Now. as to the question of liability: Counsel for the defend
ants contends that the plaintiff was a mere licensee and defend
ants under no duty to her. This is, to my mind, not a case of a 
licensee. The tenants of the suites have a right to the user of 
the hallway leading to their suites, not as a licensee but as a 
right appurtenant to their occupation, and their friends and 
guests have the same rights and are entitled to the same protec
tion. It is further submitted on behalf of the defendants 
that the action is improperly brought against the present 
defendants, and that, if maintained at all. it could only be 
against the employers of, and the workman doing the repairs 
at the time of the accident ; that is if negligence it was the negli
gence of an independent contractor for which defendants are 
not liable.

If an independent contractor is employed to do a lawful act and in the 
course of the. work he or his servants commit some casual act of wrong 
or negligence the employer is not answerable.

That rule is, however, inapplicable to eases in which the 
act which occasions the injury is one which the contractor was 
employed to do, nor, by a parity of reasoning, to eases in which 
the contractor is intrusted with the performance of a duty in
cumbent upon his employer and neglects its fulfilment whereby 
an injury is occasioned: Pickard v. Smith, 10 C.B.N.S. 470. 
Now, in the present case, the defendants engaged the plumbers 
to do repairs to their gas pipes, which would not, it seems to 
me, make them independent contractors any more than any 
ordinary mechanic being called to do some little repairs. In 
doing these repairs the trap-door must be used and the de
fendants trusted the plumbers to guard it whilst open and to 
close it when not using it, and, in this duty they failed, caus
ing injury to the plaintiff, the damages arising from such I 
place at $750 and for this amount there will be judgment for 
the plaintiff with costs.
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CANADIAN NORTHERN ONTARIO R. CO. v. HOLDITCH.
Supreme Court of Canada. Sir Charles Fitzpatrick, C.J., /dington. Duff. 

Anglin and Brodeur, October 13, 1014.
1. Statutes ( * 11 A—05)—Construction—Subdivision of land—Sai.i

OF LOTS—No COMPACT IMKCB—SKVKRKNCF. (IF KNTIBE IIIXM'K—1)AM
ales—Arbitration—Railway Act (Can.).

Where many of the lots in a registered subdivision have been sold 
and the remainder owned by the subdivider do not form a connected 
compact piece of land, lie may be treated as having himself made 
a severance of the entire block as shewn on the plan so as to dis
entitle him to damages for injurious affection of lots no part of which 
are taken for the railway in an arbitration under the Railway Act, 
Can., in addition to compensation for entire lots taken, where there 
is no severance of any one lot.

[Railway Act. Can., sec. 155 considered ; Coirpcr-Fsscx v. Local 
Board, 14 A.C. 153, distinguished. |

2. Damaoeh (6 111 A—285)—Land abutting on railway - Compensa
tion—Railway Act (Can.).

The owner of land adjacent to or abutting upon the street over 
which a railway subject to the Railway Act. Can., is to be constructed 
may be awarded compensation by the Railway Commission, Can., 
under the statute 1 and 2 Geo. V„ eh. 22. see. 8. for consequent injury 
to su#h land, although damages of that character cannot Is- awarded 
in an arbitration under the Railway Act.

[f/,7'./'. v. Fort W illiam. [1912] A.C. 224, referred to.|

Appeal from u decision of an Appellate Division of the 
Supreme Court of Ontario varying an award of arbitrators 
appointed to fix the value of land expropriated and remitting 
the case to them for further consideration and assessment on 
one branch of damages as to which they had held that they had 
no jurisdiction.

Appeal allowed.
Armour <i Mickle, for the appellants.
Joseph Fouler, for the respondent.

Sir Charles Fitzpatrick :—I would allow this appeal 
with costs. I agree with Mr. Justice I dington.

1 dington, J. :—This appeal raises the questions of whether 
an owner of land expropriated under and by virtue of the Rail
way Act has as an incident to such expropriation the right to 
claim damages for injury done to his other lands beyond the 
bounds of the lot so expropriated by reason either of the rail
way crossing the street or highway leading to such other lands 
and rendering them thereby less easily accessible and hence less 
marketable, or of the smoke, noise and vibration incidental to 
the use of the railway when constructed.
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The lands expropriated and those other lands alleged to be 
so injuriously affected formed part of the same subdivision 
according to a registered plan, or registered plans which I 
assume harmonized with the first plan of subdivision.

It is not made quite clear in the evidence whether the major 
part of such subdivisions had been made by the respondent 
or his father through whom I infer he claims. No importance 
seems to have been attached at the trial to any such distinction 
and possibly in law nothing in question herein can be made to 
depend on any distinction such as I suggest.

In considering the opinion judgments delivered by some of 
their Lordships in the case of Cowper-Essex v. Local Hoard for 
Acton, 14 App. Cas. 153, if this case had to be governed thereby 
a good deal might be made to turn upon such distinction in the 
origin of the subdivisions made, though in appearance constitut
ing now one scheme of subdivision.

In the view I take of this case it is not necessary 1 should 
dwell upon such considerations or in detail upon the facts of 
the numerous sales of lots in such survey which render those 
lots in question remaining anything but a connected compact 
piece of land. They can be joined only by the imagination to 
those actually taken.

The respondent’s contentions herein were discarded, by the 
arbitrators who made the award, because in their opinion the 
Railway Act under which they acted did not authorize them 
to make any allowance in respect of injurious affection suffered 
in respect of those other lands.

The appellant expropriated the entire lots touched by the 
railway allowance according to the route plan approved by the 
Board of Railway Commissioners, and thus there is no question 
raised as to the severance of any such lot injuriously affecting 
the land of which part has been taken.

The Cowper-Esser case, 14 App. Cas. 153, referred to and 
which is relied upon by respondent, and no doubt that upon 
which the judgment appealed from was rested, though we have 
no written reasons given therefor, was dependent upon the 
peculiar facts there in evidence and the construction of the
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Lands Clauses Consolidation Act. 1845. sees. 49 and 63. which 
arc as follows:—

4». Where such inquiry shall relate to the value of lands to be pur
chased, ami also the compensation claimed for injury done or to be done 
to the lands held therewith, the jury shall deliver their verdict separately 
for the sum of money to be paid for the purchase of the lands required for 
the works, or of any interest therein belonging to the party with whom 
the question of disputed compensation shall have arisen, or which under 
the provisions herein contained lie is enabled to sell or convey, and for 
the sum of money to lie paid by way of compensation for the damage, 
if any, to be sustained by the owner of the lands by reason of the sever
ing of the lands taken from the other lands of such owner, or otherwise in 
juriously affecting such lands by the exercise of tin* powers of this or the 
special Act or any Act incorporated therewith.

(13. In estimating the purchase-money or compensation to lx* paid by 
the pronmtors of the undertaking, in any of the cases aforesaid, regard 
shall lie had by the justices, arbitrators, or surveyors, as the case may 
be. not only to the value of the land to be purchased or taken by the 
promoters of the undertaking, but also to the damage, if any. to lx- sus 
tained by the owner of the lands taken from the other lands of such owner, 
or otherwise injuriously affecting such other lands by the exercise of the 
powers of this or the special Act or any Act incorporated therewith.

I cannot think that sec. 155 of our Railway Act and the sec
tions therein provided for giving it effect, especially as in
terpreted and construed in many other cases, can he said to 
have contemplated any such results as that decision upon said 
sections.

The said sec. 155 is as follows:—
155. The company shall, in the exercise of the powers by this or the 

special Act granted, do as little damage as possible, and shall make full 
compensation, in the manner herein and in the special Act provided, to 
all persons interested, for all damage by them sustained by reason of the 
exercise of such powers.

Let any one carefully ret compare the language of this 
section and the said two sections and then observe and consider 
the reasoning of the judgments in that case, and if that does not 
lead to the conviction that the decision should not govern this 
case, I fear 1 cannot hope to convince.

The sec. 155 of our Railway Act was taken I rather think 
from sec. 16 of the English Railway Clauses Consolidation Act, 
though the word “compensation” is used where the word “sat
isfaction” was placed in sec. 16.

Then the case of Hammersmith It. Co. v. Brand, L.R. 4 ILL.
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171, decided that said sec. 1(1 of the English Act would not give 
relief to any one whose lands or part thereof had not been 
taken. When the matter is thus reduced by judicial construc
tion, from which Lord Cairns dissented, to a question of the tak
ing of such lands then we must read the section accordingly and 
turn to the specific provisions of secs. 192. 193, and 194 of the 
Railway Act upon which the jurisdiction of the arbitrators 
rests.

The second of these sections, 193, is as follows :—
103. The notice served upon the party shall contain,—
(a) a description of the lands to be taken, or of the powers intended 

to be exercised with regard to any lands therein described ; and.
<b) a declaration of readiness to pay a certain sum or rent, us the case 

may be, as compensation for such lands or for such damages.

Read this as if both lands and power were combined though 
apparently disjoined, and whence can we draw the power of 
the arbitrators to assess and award damages in respect of other 
lands ? Each lot taken by appellant is an independent, separ
ate and complete property in itself. It is easily conceivable 
that a number of such properties might be so united together 
as to render them one compact whole, but that is not what 
in fact exists here.

In the Act upon which the Cow per-Essex case, 14 App. Cas. 
153 turned, it will be observed that the injuries to “lands held 
therewith” and “other lands” than taken and the “severing” 
of those from lands taken, are expressly provided for as sub
jects of compensation.

I may repeat what I have said in the case of Cana- 
(linn Northern v. Billings, heard this term, that if the views 
probably held by Lord Cairns when forming part of the Court 
which decided the Hammersmith case, L.R. 4 ILL. 171. and ex
pressly so by Lord West bury in /ticket v. Metropolitan Railway 
Co., L.R. 2 ILL. 175, relative to the meaning of sec. 16. had 
prevailed, then the language of sec. 155 might have been held 
as wide enough to cover what is claimed herein.

Hammersmith Railway Co. v. Brand, L.R. 4 ILL. 171, is de
cisive of any claim founded upon the crossing of streets per se 
being a ground of claim under our Railway Act. Indeed, it 
so restricts the operation of that Act that the only sensible
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meuning to be given it must relate, ho far uh injurious affection 
of any kind is concerned, to those lands physically connected 
with the part taken and not even then as in eases of subdi
vision for general sale to the public where the owner is thereby 
treating each parcel as a special lot.

With the claim, for injuries to other lands than those taken 
or directly interfered with, thus failing, as I hold it must, falls 
also the claim relative to what might arise herein from smoke, 
noise or vibration, even if such claims founded on the use of the 
works can ever found a claim for compensation. And with 
these claims failing there is no need to consider the question 
of the power to refer back to arbitrators.

And the right given by recent legislation amending the 
Railway Act so as to modify the injustice often done heretofore 
to owners of properties abutting upon streets over which rail
ways ran without touching such lands must be pursued before 
the tribunal empowered by such remedial legislation to deal 
therewith.

This appeal should be allowed with costs.

Duff and Anglin, JJ., dissented.

HEDGE v. MORROW
Ontario Supreme Court. Appellate Division, Meredith. C.J.O., <larron-.

Maclaren and Magee, JJ.A. Xovembcr 27. 1014.
1. Makkiaok (g II A—5)—Form of—Celebration de facto—Validity.

Except in cases of bigamy and actions for criminal conversation 
there is a strong presumption in favour of the validity of a marriage 
proved to have been celebrated de faeto.

[Hunt v. Trusts «C- (iuarantcc Co., 10 O.L.R. 147: De Thorn v. Atty.- 
Gen., I A.(\ 686, referred to.]

2. Evidence (§113—153)—Presumption of death—How arisen.
The presumption of death not as a matter of law. hut as a matter 

of fact may arise on the particular facts of a ease, although the seven 
years required for a presumption as a matter of law have not expired.

\lie Matthews, [1808] P. 17; Ite Winstonc, [1808] P. 143. referred 
to.]

3. Evidence i§1I1\—314)—Presumptions—Deeds—Alterations in.
It is to lie presumed that alterations appearing in a deed were made 

before it was executed, but where that presumption has been rebutted 
by proof to the contrary, there is no presumption that the alteration-, 
were made with the assent of the grantor.

Appeal from the judgment of Lennox, J.
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ONT. (i. A. Stiles, for the appellant.
8.C. V- K. Maclennan, K.C., for the defendant, the respondent.

Hkdgk November 27. The judgment of the Court was delivered by
Mobrow. Meredith, C.J.O. :—The testatrix, Isabella Margaret Gilchrist, 

Merpiiitii p.j.o. her will, which is dated the 15th January, 1897. devised her 
lands in Manitoba and all her real and personal estate in Ontario 
to the appellant, whom she appointed her executrix.

The will was admitted to probate by the Surrogate Court of the 
Central Judicial District of the Province of Manitoba on the 18th 
November, 1911, and administration of the estate and effects, 
rights and credits of the testatrix, in any way concerning the 
will, was granted to the appellant.

The probate states that the testatrix died on the 31st October, 
1905, at Cape Nome, in the district of Alaska, and that at the 
time of her death she had a fixed place of abode at the township 
of Roxborough. in the Province of Ontario. This Manitoba 
probate was on the 2nd March, 1912, scaled with the seal of the 
Surrogate Court of the United Counties of Stormont, Dundas. 
and Glengarry, under the authority of sec. 74 of the Surrogate 
Courts Act (10 Edw. VII. ch. 31), and thereupon became of 
the like force and effect in Ontario as if it had been originally 
granted by that Court.

Many questions of law and fact were discussed upon the 
argument before us.

It was contended by counsel for the respondent that the will 
under which the appellant claims was revoked by the subse
quent marriage of the testatrix with Johnston, and it was 
answered by counsel for the appellant that that was no marriage, 
because Johnston had a wife living when he went through the 
form of marriage with the testatrix ; to this the respondent’s 
counsel replied that there was no evidence to prove the former 
marriage ; and that is the first question with which I shall deal.

It was proved by the testimony of Cora M. Johnston that she 
had gone through a ceremony of marriage with Johnston at 
Omaha, in the State of Nebraska, on the 28th January, 1903, and 
that she and Johnston, after this ceremony, lived together and 
believed themselves to be man and wife. She also testified that 
she had been informed that no marriage license was ever issued
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for the marriage, and that no trace could be found in Omaha of OUT.
a minister bearing the name of Peterson, which was the name r.c\
claimed by the man by whom the marriage ceremony was per- 
formed, and who professed to be a minister. v.

I am of opinion that this evidence is sufficient to prove the ___
previous marriage of Johnston, and, if it be, the contention of Mew,l,h r,Ja 
the respondent that the will of the testatrix was revoked by 
her marriage to Johnston falls to the ground, there being no 
question that his first wife was living when he went through the 
form of marriage with the testatrix. It is well established that 
except in eases of bigamy and actions for criminal conversation 
there is a strong presumption in favour of the validity of a 
marriage proved to have been celebrated dc facto: Phipson on 
Evidence, 5th ed., p. 644, and eases there cited, which fully sup
port the statement of the text-writer, and to these eases may be 
added O'Connor v. Kennedy (1887), 15 O.R. 20, Hunt v. Trusts 
and Guarantee Co. (1905), 10 O.L.R. 147, and DeThorn v. Attor
ney-General (1876), 1 App. Cas. 686, which, though the case of 
a Scotch marriage, is applicable upon the question of this pre
sumption.

The cases also establish that mere cohabitation may suffice to 
raise a presumption of valid marriage: Phipson, p. 644, and 
cases there cited, to which may be added Regina v. Wilson 
(1862), 3 F. & F. 119.

It was also contended by the respondent’s counsel that there 
was no proof as to the date of the death of the testatrix, and 
that all the appellant was entitled to rely on to establish the 
fact of her death was the presumption that, not having been 
heard of for seven years, she was dead, and that, as the seven 
years did not elapse until the expiration of seven years from 
October, 1905, the action, which was begun on the 14th March,
1912, must fail for want of proof that the testatrix was then 
dead.

As I understand the case of Allen v. Dundas, 3 T.R. 125, it 
was there held that probate of a will is conclusive until revoked, 
and that no Court of Law can admit evidence to impeach it, 
though it was pointed out that, if probate was granted of a sup
posed will of a living person, it was otherwise, as the Ecclesiasti-

i
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oal Court has jurisdiction only to grant probate of the wills of 
deceased persons.

Heihir The onus of establishing want of jurisdiction on this ground
itoBBow rcstcd upon the respondent ; and, in order to shew want of juris-
---- diction, it was necessary to prove that the testatrix was living

at the date of the grant of the probate ; and in this he has failed.
There is no presumption of law as to the continuance of life, 

though an inference of fact may legitimately be drawn that a 
person alive and in health at a certain time was alive a short time 
after, and it has been held that this inference might be drawn 
after the lapse of eleven or even seventeen years from the time 
at which it was shewn that the person was alive. Being an in
ference of fact, whether it ought to be drawn must depend upon 
the particular facts of the case in which the question arises ; and 
the facts of this ease, in my opinion, do not warrant the infer
ence that the testatrix was alive at any time later than the be
ginning of 1900, but rather justify the inference being drawn 
that she was then dead. That the presumption of death, not as 
a matter of law but as a matter of fact, may arise, is undoubted, 
and it has frequently been held to have arisen, although the seven 
years had not elapsed, and of this the eases of In the Goods of 
Matthews, [1898] P. 17. and In the Goods of Winstone, ih. 143, 
arc instances.

I am not unmindful of the fact that the proposition in Allen 
v. Dundas as to the powers of a Court of Law is not in its en
tirety applicable to this Province, because by the Judicature Act 
the Supreme Court of Ontario has jurisdiction to try the validity 
of last wills and testaments as to real and personal estate, 
whether probate of the will has been granted or not, and to pro
nounce such wills and testaments to be void for fraud or undue 
influence or otherwise, in the same manner and to the same ex
tent as the Court has jurisdiction to try the validity of deeds 
and other instruments.*

For these reasons, I am of opinion that the appellant proved 
her title to the lands in question, unless, as the respondent con-

•See the Judicature Act. R.8.O. 1897. ch. 81. wee. 38, and the Judica
ture Act, R.R.O. 1914. ch. 86. wee. 3.
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tends, he is entitled to them by virtue of the conveyance under 
which he claims.

As I have said, the conveyance was executed by the testatrix, 
by Johnston purporting to act as her attorney under the power 
of attorney to which reference has been made. It is clearly 
established, as I have also said, that the power of attorney as 
drawn and executed by the testatrix did not contain any provi
sion authorising Johnston to deal with lands in Canada, but 
expressly limited his authority to lands in the district of Alaska, 
and that the provision extending his authority to lands in Can
ada was subsequently added.

It was contended by counsel for the respondent that it must 
be presumed that the alterations which were made in the power 
of attorney were made before it was executed, and that it is 
also to be presumed that, if subsequently made, they were made 
with the assent of the appointor. I do not understand that the 
presumption has as wide a range as this. It is, no doubt, to be 
presumed that alterations appearing in a deed were made before 
it was executed, but it is not, in my opinion, the law that where 
that presumption has been rebutted by proof to the contrary 
there is still a presumption that the alterations were made with 
the assent of the grantor, and no authority was cited in support 
of the contention of the learned counsel in that regard.

Sections 4f> and 46 of the Evidence Act. K.S.O. 1914. eh. 76, 
do not help the respondent, as the prima facie evidence of the 
original which is afforded by the production of a copy of the 
instrument certified as sec. 46 provides, if indeed the section has 
any application to a case in which not the original but a copy of 
it has been registered, is rebutted by the evidence which, as I 
have said, rebuts the presumption with which I have just dealt.

The appellant is, in my opinion, entitled to judgment for the 
recovery of possession of the land in question, but I would not 
allow anything for mesne profits or for damages for the cutting 
of wood and timber, as these claims may be fairly set off against 
the value of the improvements which the respondent has made.

The appeal will, therefore, be allowed, and the judgment of 
the trial Judge vacated, and judgment entered for the appellant 
for the recovery of possession of the lands in question, with a
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declaration that as against the respondent she is the owner of 
them.

Under the very exceptional circumstances of the case, and 
there being no doubt that the respondent bought the lands and 
paid for them in good faith, believing that Johnston had auth
ority to sell and convey them to him, there should be no costs to 
either party of the action or of the appeal.

Appeal allowed.

QUE DESAUI.NIERS v. “L'ACTION SOCIALE.”
, p (Juebcv Court of Kceicir, Archibald, Oreenshicldg aiul Hcaudin, JJ.

l June 23, 1014.
1. Libel and slander ( 8 II II—15 )—What actionable — Persons de-
• FAMED — CHARGING TENDENCY TO Pt'BLIMH “PRETENDED CLERICAL

SCANDALS.”
To publish falsely in u newspaper that a named contributor to an

other newspaper “never fails to make use of an occasion to reveal 
pretended clerical scandals” amongst the clergy of the Homan Catholic 
Church is liliellons.

2. Libel and slander (§111 A—05)—Newspaper—Retraction by—De
lay IN RETRACTIN'»—EFFECT AH TO DAMAGES.

A newspaper sued for libel is not entitled to a dismissal on publish
ing a retraction several weeks after action brought and offering to pay 
I he costs; the plaintiff may thereupon iuseribe for proof and have his 
damages assessed in default of further plea.

statement The judgment inscribed for review, which is confirmed, was 
rendered by the Superior Court. f harbonnkau, J., on April 17. 
1914.

Appeal dismissed.
Desaulniers <V Vallée, for the plaintiff.
Lamothe, Saint-Jacques et' Lamothe, for the defendant.

• 'i• eiutiiicidh,j. Grkknshikl.dk, J.:—This is an action in damages for a li
bellous article published of. and concerning, the plaintiff, in 
a newspaper published in the city of Quebec, and known as 
“L’Action Sociale.” The plaintiff is a member of the Bar of 
the province of Quebec, and is one of llis Majesty’s Counsel 
learned in the law. He complains of the newspaper, and al
leges ; that the newspaper in question is the organ of the Catholic 
Church, if not for the entire province of Quebec, at least for 
the city and district of Quebec, and is the special mouth-piece 
of the Catholic Archbishop of Quebec ; and it is alleged and 
proved, that the paper has high authority among the members
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of the Roman Catholic communion. On August 2. the plaint iff 
alleges, the newspaper in question published or reproduced in 
its columns an article which had appeared in a paper published 
in France, and known as “LTnivers de Paris,” and in that 
article, says the plaintiff, in referring to a newspaper published 
in Montreal, and known as * * Le Pays,” the following appears :

11 a pour collalmratcur*, «le* politicien* comme l’avocat Cl. DcMiulnier* Orwn«iii M» .1. 
(également franc-macon), qui ne lit pa* une occasion «le dévoiler
le* prétendu» scandale» cléricaux.

The plaintiff alleges that this article is grossly libellous, 
false, and is calculated to. and did seriously damage him, the 
plaintiff, lie fixes his damage at $20.1 HMl and concludes for a 
condemnation for that amount.

The action was issued on August (!, 1913, and was served on 
the same day. On August 14. the defendant appeared by coun
sel, but nothing was done until September 24. 1913,—when the 
defendant filed, through its attorneys, a declaration reading in 
part as follows :

Translation :
The defendant having puhli*lie«l in it* newspaper of the 18th September, 

instant, an article eiitith*d “Loyale Explication.” and withdrawing all im 
putation or accusation again*! the plaintiff which may have Ix-en contained 
in the article of the ‘Tniver*" reproduced in “L'Action Sociale” «m August 
2, 11*13, which artieh* “Loyale Explication” accompanies the present 
declaration a* forming part thereof, and declares that it submits to justice, 
ami declare» it* willingness to pay the costs.

Having made this declaration, of course no plea was filed, 
and the plaintiff inscribed for proof and judgment er porte, 
and upon proof, judgment was rendered against the defendant 
for the sum of $250.

The defendant inscribed in review, and by its counsel urges 
that the condemnation is excessive, and seeing the complete with
drawal or retraction, no judgment should be rendered for more 
than the costs.

The article published on August 2, in effect, states:
That the plaintiff is a co-editor of “Le Pays”; that lie is a free mason, 

although it would appear that the paper said he had witlnlrawn from the 
free mason lodge to which lie belonged ; that the newspaper. “Le Pays.” has 
for its co-editors, politicians such as Mr. Desaulniers. who never fail to 
make use of an occasion to reveal pretended clerical scandals.

Mr. Desaulniers is a member of the Roman ('atholie com
munion, and the newspaper holds high authority among the
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QUE members of the communion. The article charges the plaintiff 
C. R. with losing no opportunity, not only of revealing actual scandals 

Desaul- amon8 the clergy of the Catholic Church, if such indeed ever 
«ras exist, but that he loses no opportunity or misses no opportunity 

“L’Action revealing pretended clerical scandals. 1 should say it would 
Sociale.” n„t be stretching the interpretation of the article too greatly, to 

oiwnshieide, j. say, that if Mr. Desaulniers could not find any actual scandals 
among the clergy, he sought means to manufacture them, and 
when manufactured from his imagination, to reveal them to the 
public. If that be the character of Mr. Desaulnicrs, as given to 
the public by the newspaper, then he is certainly pictured as a 
deadly enemy of the clergy of the church to which he belongs. 
The learned trial Judge characterized the article as “libellous 
and damaging.” 1 should use a stronger characterization. 1 
should term it “grossly libellous." As stated, the article ap
peared in the issue of August 2. On August (i, the defendant 
received the action from the plaintiff, disclosing his serious com
plaint. Not a move was made by the defendant to arrest the 
damaging effect of the statement ; nothing was done to lighten 
the charge, but only six weeks afterwards, when the defendant 
was forced by the lapse of time and the operation of legal pro
cedure to shew its hand, did it publish what it calls—“a com
plete repudiation of the article, and the complete exoneration 
of Mr. Desaulnicrs,” and on September 24, it says—we have 
repaired all the damages that have been caused ; we will pay a 
few dollars in costs; and before this Court the same pretension is 
urged. The learned counsel for the defendant asserts, that Mr. 
Desaulnicrs, in his testimony, states that he was willing to accept 
this apology or exoneration. We do not find this to be a correct 
statement of Mr. Desaulnicrs’ testimony. The plaintiff submit
ting his own case before this Court did say, that, if. immediately 
upon the receipt of his action, the newspaper had fully and com
pletely withdrawn the article, that he would have been satisfied 
to allow the whole matter to drop, and even to lose whatever 
costs he had incurred in his action: but he never said that he 
was satisfied, and he is not, and he is rightly dissatisfied with the 
long delayed publication of the article. An immediate with
drawal or retraction of a published libel does not always and 
cannot always, fully repair the damage caused by its publics-
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tion, and much leas can or docs a delayed publication.—That the 
article caused damages, which cannot be assessed in dollars and 
cents, to Mr. Desaulniers, is without doubt. The learned trial 
Judge assessed these damages at $250. Whatever any member 
of this Court might have done, if first called upon to assess the 
damages, might be problematical, but no member of this Court 
sees any reason to disturb the assessment as made by the learned 
trial Judge, and that assessment is unanimously confirmed.

HAYNES v. WILSON.
Saskalrlinrnii Nu/ihiiic Court, A ctrlainls, Ltnimnl. ami Itrown, •/•/.

July 15, 1014.
1. Pleading (S1IIB—3U5)—Estoppel—Special pleading—When not

NECE8HAKV.
An estoppel must always be specially pleaded unless it appears on 

the face of the adverse pleading or unless there was no opportunity 
to plead it.

[Odgers on Pleading, titli ed., 222. approved.] 
i. Bills and notes (flic—15)—Pbomishoby note- sign at hu.—lx ten 

tion—Witness—to x sides atiox.
Apart from any question <»f estoppel, no liability is created by allix 

ing a signature to a note intending to sign merely ns a witness to 
the signature of the real maker who had already signed and who 
alone dealt with the payee and got the chattels for which it was 
given; there is no countmois utl ithm. as there was no intention of 
promising to pay.

Appeal from u District Court.
Appeal dismissed.
J. F. Frame, K.C., and A. S. Sibbald, for appellant, plaintiff. 
T. 1). Brown, for respondent, Richardson.
The judgment of the Court was delivered by 
La mont, J. :—This is an appeal from the judgment of the 

Judge of the District Court for the judicial district of Saskatoon 
dismissing the plaintiff’s action. The action was brought upon 
the two lien agreements or notes given for the price of certain 
horses and cattle purchased by the defendant Wilson at an auc
tion sale held by the plaintiff. The defence of the defendant 
Richardson was that he had signed the notes merely as a wit
ness, to the signature of Wilson and not as maker thereof. The 
learned trial Judge upon the evidence found this to be the fact. 
Counsel for the appellant admitted on the argument before us 
that he could not contra vert this finding of the trial Judge, 
but he contended that as Richardson had affixed his signature 
to the note and the plaintiff had parted with his animals on
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the strength of the signature of both defendants he was 
entitled to recover.

In order to succeed against the defendant Richardson, the 
plaintiff must establish either that Richardson promised to pay 
the notes sued on or else that he is now estopped from denying 
his liability thereon. As he put his name on the notes believing 
that he was simply witnessing Wilson’s signature, he had no 
intention of becoming a maker of the notes, and therefore no 
intention of promising to pay the same. There being no con
census ad idem, there was no agreement on Richardson’s part 
to pay.

The next question, then, is, is Richardson estopped from 
denying that his signature on the notes was a promise by him 
to pay? An estoppel must always be specially pleaded unless 
it appears on the face of the adverse pleading or unless there 
was no opportunity to plead it. Odgers, 6th ed. p. 222. In 
Hals. Laws of England, vol. 13, at p. 350, the learned author 
iil)on this point says:

Under the modern practice tin- facts relied on to establish an estoppel 
of any kind (including estoppels in pain) should Is- pleaded in any case 
in which it is intended to rely upon it, except in answer to a claim in 
ejectment, and in the cases, (if any), in which " not guilty by statute” 
may still he pleaded.

See also Mackenzie v. (iron, 17 D.L.R. 7611. In this case no 
estoppel was pleaded, nor was it alleged that the plaintiff in 
any way relied upon the signature of Richardson as a maker of 
the notes, or that he had changed his position on the faith of 
Richardson’s signature being a valid promise to pay. There 
was no reply at all filed to Richardson’s defence. The plaintiff 
simply sued Richardson on his promise to pay, and Richardson 
successfully established that he never so promised. That being 
so the plaintiff cannot succeed. It is therefore unnecessary to 
review the cases in which a person may not repudiate his sig
nature and set up the true facts. On this point the following 
authorities arc instructive: Foster v. Mackinnon (1869), L.R. 
4 C.P. 704; Hcwatson v. Webb, [1908] 1 Ch. 1; Carlisle 
Cumberland Banking Co. v. Bragg, [1911] 1 K.B. 489; Scriven 
v. Hindleg, [1913] 3 K.B. 564.

The appeal should be dismissed with costs.
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DENIS v. CITY OF MONTREAL
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March 7. 1914
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I. akkkst ( $ I A—1«)—Malice—Wiifn inferred—Technical objection 
—Wbono offence ciiabokd—Resisting officer.

Malice is not to In* inferred mi*r<*ly from a technical objection such 
as that the party suing for false arrest had been charged with cross 
ing a certain street at an immoderate speed whereas he was not on 
that street but bad been forcibly stopped on a connecting street on dis
obeying the signal of the traffic officer to stop, and on disputing the 
latter's authority had been arrested by the officer in good faith and 
uninfluenced by any desire to injure the plaintilf in making the 
arrest in question : the plaintiff was merely charged with the wrong 
offence and might properly have lieen charged with resisting a police 
officer in the execution of bis duty.

Appeal from the judgment of Demers, .1.
Appeal allowed.
(ieoffrion iV Uoyeitv, for the plaintiff.
Archambault, Lavallce, Damphouxxe, Jarry cl 

the defendant.

Archibald, J. :—This is an action by which the plaintiff 
claims $185 of damages against the city of Montreal, alleging 
that, on December 17, 1910, he was arrested while he was pass
ing in a carriage upon St. James St.. Montreal, by a police
man who afterwards laid against him a charge before the re
corder, alleging that he had crossed Windsor St. at an unlawful 
speed contrary to the by-laws of the city of Montreal, which 
complaint, after having been heard on December 19. was dis
missed by the recorder; and the plaintiff alleged that the arrest 
was made maliciously and without reasonable or probable cause, 
and that he was caused damages in the sum of $185.

The defendant pleaded, denying the allegations of the 
declaration. The judgment gave the plaintiff* a verdict for 
the sum of $50, and from that judgment the defendant comes 
into review, and among other grounds for the review, he alleges 
that, even supposing the constable, on the occasion in question, 
acted in a malicious and illegal manner, the city was not re
sponsible in consequence of that action ; and the defendant, 
further, denied that there was any proof of malice or want of 
probable cause on the part of the policeman who made the 
arrest.
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QUE. The a l i ent was made in consequence of the by-law of the city
C. R. which forbids the crossing of the street, in a vehicle, at a pace

St. Denis

CITY OF 
Montreal.

faster than a horse’s walk, and the scene occurred at the point 
where Windsor St. opens into St. James St. It is very prob
ably correct to say that Windsor St. terminates on the line of

Archibald, J. St. James St., and that the horse in question, which was com
ing from east to west along St. James St., could not be said to 
have been crossing Windsor St., on that occasion, as he was 
indeed only preceding along St. James St., and it may be 
doubtful whether the by-law may be applied. It would indeed 
appear as if this point had much influence with the recorder, 
in causing an acquittal of the present plaintiff before him upon 
the charge in question. It was, however, at an important 
corner, and the whole reason of the by-law applied to it. There 
was, at the moment, a car coming down Windsor St., approach
ing the turn. The constable swears that the circumstances 
under which the arrest was made were as follows : that the 
plaintiff was coming, in a vehicle along St. James St., on the 
north side going west, on the occasion in question, that he, the 
constable, was stationed there for the government of the traffic 
at that point ;—that the car was coming down Windsor St. and 
so near the turn as to render it impossible for the plaintiff to 
cross in front of it; that when the plaintiff approached the junc
tion of Windsor St. at St. James, at a distance of about 20 feet 
the constable raised his hand as a sign for him to stop ; that he 
refused to stop ; that the constable went forward and seized his 
horse by the bridle ! that some sharp language took place be
tween the plaintiff and the constable, in which the plaintiff 
declared that he was not going to be stopped; that he would 
cross the street as he liked, and so on, and the constable was 
more or less angered by this language. The constable admits 
that it is probable he would not have arrested the man, had he 
not felt angered and insulted by the language of the plaintiff, 
although he had a right to arrest him, as the plaintiff was resist
ing him in the execution of his duty. Of course, the man was 
charged by the constable with an offence which was probably 
not the one he had actually committed. He might have been 
charged with resistance to the constable in the exercise of his
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duty, in controlling the traffic at that point. The queation for 
the Court ia this: la there proof that the constable was influ
enced by malicious desire to in jura the plaintiff in making 
the arrest in question! I do not think that there is any proof 
sufficient to overcome the evidence of the defendant and its wit
nesses. that the constable acted without any malice towards the 
plaintiff. People in authority, will sometimes, more or less, 
abuse their authority, but if the authority be reasonably exer
cised, it is of the utmost importance that they should be pro
tected. I do not think that any technical objections, such as 
that the plaintiff was charged with having crossed Windsor St„ 
at an immoderate pace, when the plaintiff was not on Windsor 
St. at all, at the time, should be allowed to lie decisive proof of 
malice on the defendant’s part.

I remember a ease, the name of which has escaped me, but 
I know the defendant was one Bark. Bark had lieen arrested 
and brought before the criminal Court charged with acts which 
were in themselves flagitious enough, but were subsequently 
decided by the Court not to amount to an indictable offence, 
and Bark was discharged. He took an action for $10,000 of 
damages, which action came before the late Chief Justice John
son and was dismissed, the Judge holding that whether the 
offence for which Bark was arrested was, in law, punishable or 
not, it was not decisive evidence of malice or want of probable 
cause on the part of the person causing his arrest.

It appears to me that one of the best by-laws for the security 
of the citizens which has ever lieen enacted, is that by which, 
at important crossing of street, constables are placed to regu
late the traffic and by which the citizens are obliged to obey 
the indication of these constables. I think that, in the present 
ease, the constable who arrested the plaintiff was exercising 
his office, in that respect, in good faith, and it would be a serious 
thing that our constables should feel that, as long as they are 
acting in good faith, they are subject to condemnation for hav
ing arrested a person defying their authority, in ease some legal 
quibble should be discovered for the purpose.

We are to reverse and to dismiss the plaintiff’s action, with 
costs of both Courts.

QUI.
C. R.

Sr. Dexih

Montreal.

Archibald. J.
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ONT. MARTIN v. SHAPIRO.

S. c. Ontario Su prime Court, Middleton, J. December 24. 1914.
I ( ii Ami. MoKTuAui '6 11 A—7 ) — Validity — Defective affidavit — 

Failure to htatk day of execution—H.H.O. 1914. en. 135, sec. 5.
The purpose of that part of see. ."» of the Hill» of Sale and Chattel 

Mortgage Act, R.8.O. 1914. vli. 135, which requires that the affidavit 
of the attesting witness shall state the date of the execution of the 
chattel mortgage i» to insure the registration of a chattel mortgage 
within the statutory period from its actual execution and to prevent 
the execution of chattel mortgages with the dates left blank to he 
post-dated at the discretion of the mortgagee, whereby a mortgage 
actually too late and therefore invalid might appear to Is- in regular 
form when registered.

[Ramona v. lira>ul. 2ô Q.H.l). 110: Archibald v. IIubh //. IK Can. 
R.C.R. 110. referred to.]

2. CHATTEL MORTGAGE 1 « IV It—45)—PRIORITIES—DEFECTIVE REtilSTRATION
—Failure to state date—R.S.O. 1914, < ii. 135, sec. 5.

A chattel mortgage, although registered within five days from the 
date shewn thereon, is invalid against the mortgagor's assignee for 
creditors if the affidavit of execution does not state the date of 
execution as required by the Hills of Sale and Chattel Mortgage Act, 
R.S.O. 1914, eh. 13.1. 'iv. 6.

|Cole v. Racine. 11 D.L.R. 322. 4 O.W.N. 1327. followed.]
Statement Case stated by the parties upon a question arising in the ac

tion as to the validity of a chattel mortgage.
A. C. McMaster, for the plaintiff.
IV. ./. McWhinney, K.C., for the defendant.

Middleton. J, December 24. Middleton, J. :—The sole question is the valid
ity of a chattel mortgage dated the 18th May, 1914, made by one 
Edward Herman to the defendant. The plaintiff, as the assignee 
for the benefit of Herman's creditors, contends that the mort
gage is invalid, as the date of execution of the mortgage is not 
stated in the affidavit of the attesting witness. The mortgage 
purports to bear date the 18th May, 1914, and the affidavit of 
execution is sworn on the 19th May, 1914. The day of the month 
has not been filled in, in the printed form, although the month 
itself is stated.

The precise point is determined adversely to the mortgagee 
by my brother Kelly in the ease of Cole v. Racine (1913), 11 
D.L.R. 322. There the day of the week and the day of the 
month were duly stated but the year was left blank. My learned 
brother said (p. 1329) : “This requirement of the statute is im
perative, and it must be construed strictly. Failure to mention 
the year in which it was executed is, in my opinion, a fatal
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omission, and such a non-compliance with the requirements of 
the Act as renders the mortgage void.”

The principle applicable to cases of this kind is indicated in 
Parsons v. Brand ( 1890). 25 Q.B.l). IK), where Lord Justice 
Cotton says: “With the policy of the Act we have nothing to 
do. we have only to carry out the intention of the Legislature 
as appearing in the terms of the Act.” And Lopes. L.J., says: 
“It has been said to be imperious and tyrannical ; but with that 
we have ... This is not a mere technicality,
but a matter of substance.”

The clause introduced into the statute requiring the date of 
the execution of the mortgage to be given* was introduced of 
fixed purpose, to insure the registration of a chattel mortgage 
within five days from the date on which it was at . executed, 
and so to prevent the holding of chattel mortgages undated so 
that the date might be filled in and registration completed at 
any time the mortgagee thought it necessary for his protection. 
A mortgage so registered was of course invalid, but those in
terested were compelled to ascertain that the facts were not as 
they appeared, and to attack the transaction at their peril. The 
Courts cannot dispense with that which the Legislature has pre
scribed.

None of the English cases cited are in any way in conflict 
with this. The English statute in some respects differs from 
ours: and in all the cases in which the mortgage has been upheld 
the < 'ourt has been able to find that there was a substantial eom- 
plianee with the statutory requirements. No tendency can be 
found in any of our own decisions to indicate that this rule 
should be relaxed. See Be Andrews (1877), 2 A.R. 24; Nisbet 
v. ('oel; i 187!) i. 4 A.R. 200; and Archibald v. I!able\j ( 1890), 
18 S.C.R. 116.

1. therefore, find in favour of the plaintiff upon the stated 
case: and there is no reason why costs should not follow the 
event.

* 11»'* « ••«u-' referred In is to Ik- found in the Hills of Sale and Chattel 
Mortgage Art. li.s.O. 11114. eh. 135. see. 5: “Every mortgage of goods and 
chattels in Ontario . . . shall he registered . . . together with (ci) 
the affidavit of an attesting witness thereto of the due execution of siieh 
mortgage . . . which affidavit shall also state the date of the execu
tion of the mortgage. . . .**
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HOWLETT v. BRODER.
Saskatchewan Supreme Court, Newlamls, J. October 21, 1914.

1. Forfeiture (§ I—4)— Remission of—Absence of laches—Realty sale— 
Sub-purchaser.

Relief may be granted the plaintiff us assignee of the original pur
chaser’s interest against the cancellation of the agreement of sale if 
the plaintiff, as sub-purchaser, used reasonable diligence in getting his 
title in such a condition as would entitle him to demand a transfer 
from the vendor defendant, and had, as soon as he found that his assignor 
was in default, offered to make the payments due the defendant.

[Drinkle v. Steedman, 14 D.L.R. 835, followed.]

Action by a sub-purchaser for relief against the cancellation 
by the vendor of an agreement of sale upon the original purchaser's 
default in payment and for specific performance of the agreement. 

Judgment was given for the plaintiff, but without costs.
A. K. Tingley, for plaintiff.
Balfour & Co., for defendant.
Newlands, J.:—On October 23, 1911, the defendant sold to 

one Thomas B. Murray lots 29 and 30, block 24, Broder’s Annex, 
Regina, and executed in his favour an agreement of sale for the 
same. The purchase price was $550, payable $30 on January 3, 
1912, and $25 each month thereafter until paid, with interest at 
8%. Murray paid the first instalment of $30, but never paid 
anything more. On January 3, 1912, said Murray agreed to sell 
said lots to the plaintiff. On February 24, 1912, the plaintiff 
registered a caveat against said lots, claiming an interest as 
purchaser from Murray. A notice of this caveat being filed was 
sent by the registrar to the defendant. Shortly after purchasing 
these lots the plaintiff sold them again, but, not being able to 
give a title to his purchaser, this agreement was cancelled. On 
or about May 2, 1912, all payments being in arrear since the first 
payment, the defendant sent a notice of cancellation of his agree
ment of sale to Murray. There is some dispute as to when the 
plaintiff offered to pay up the arrears due on the agreement of sale 
to Murray, but at least this offer was made by both plaintiff and 
his solicitor in June, 1912. The defendant would not accept 
same. Immediately after selling these lots to the plaintiff, 
Murray left the city, and it was not until February, 1914, that the 
plaintiff ascertained his whereabouts. He then obtained from him, 
on February 3, 1914, an assignment of the agreement of sale from 
the defendant to Murray, notice of which he sent to the defendant,
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and offered to pay up the amount due, which the defendant re
fused; and the plaintiff then brought this action for specific 
performance.

The last-mentioned agreement, being an absolute one, the 
plaintiff, as assignee of Murray’s interest in the contract, is en
titled, under the Act Respecting Choses in Action (ch. 14(>, R.S.S., 
1909), to sue the defendant in his own name: Williams on Vendors 
and Purchasers, o. 499. The Supreme Court en banc, in Drinkle 
v. Steedman. 14 D.L.R. 835, decided that this Court had juris
diction to relieve against the cancellation of an agreement of sale 
for default in payment. It, therefore, only remains to decide 
whether this is a case where the plaintiff is entitled to relief, and 
if so, on what terms it should lx* granted. The plaintiff used 
every diligence he could to find Murray and get his title in such a 
condition as would entitle him to demand a transfer from the de
fendant on paying the amount due. He offered, as soon as he 
found out that Murray was not making his payments, to do so 
himself, so that, 1 think, he shewed as much diligence as he could 
under the circumstances.

I therefore relieve against the cancellation of the agreement 
of sale to Murray, and decree specific performance of the agree
ment of sale to Murray assigned to the plaintiff. The plaintiff 
paid into Court $450. This sum is not sufficient to satisfy the 
claim of Broder under the agreement, as only $30 has been paid 
on a consideration of $550, leaving $520, with interest at 8% due 
on same. As to the rents received by Broder, amounting to the 
sum of $200, I find he paid out on account of these lots in mechan
ics' liens, taxes, etc., $230.54, leaving due him the sum of $30.54, 
which the plaintiff will also have to pay to him. Under these 
circumstances the plaintiff must pay the costs of the action.

HOLMESTED v. CANADIAN NORTHERN R. CO.
Saskatchewan Supreme Court, Nexdands, J. July 25, 1014.

1. Damages (§ III L 1—230)—Railway building and operating line across 
land—Depreciation in value—Equitable owner—Right to bring 
action.

The equitable title of the purchaser of lands of which his vendor is 
the registered owner and in respect of which the purchaser has regis
tered a caveat, is sufficient to sustain an action by him for damages 
against a railway company for building and operating its line across his

[Johnson v. Ontario S. et* II. It. Co., 11 U.C.R. 246, applied.]
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SASK Action for damages.
Judgment for plaintiff.
X. U. Craig, for the plaintiff.
.1. Fraser, for the defendant.
,/. K. Chisholm, for third party.
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Nkwlands, .1.: -This is an action for damages against the
Newinnde. j. raj|Wîly company for building and operating a railway across the

plaintiff’s land. The plaintiff has shewn that lie has legal title 
to most of the lands in question and is entitled in equity to the 
actual land upon which the railway is built. This piece of land 
was sold by ( i. M. Amiable to defendants for $2,000. of which 
$l,f)00 was paid in cash. At that time Amiable was the registered 
owner of the land, but had agreed to sell same to plaintiff, and 
plaintiff had registered a caveat against it to protect his interest. 
That this plaintiff under these circumstances has a right of action 
for damages against the defendants was decided in Johnson v. 
Ontario Si mate and Huron II. Co., II I’.C.Q.B. 240. This was a 
ease where the railway company purchased their right-of-way 
from the owner and paid him the value of the land, but did not get 
from the tenant of the land his interest and the tenant brought 
an action for trespass against the company. Robinson, (’.J.. 
at p. 248, says :

They have no authority to enter for the purpose of making their railway, 
and permanently occupying the land, till they have paid to the tenant a 
sum mutually agreed upon, or paid into Court (when they have not so 
agreed) what they think fit to offer as a fair eompensation; wherefore I 
think here a trespass was committed.
The statute under which this ease was decided is similar to the 
Railway Act, and the facts are similar, the railway company in 
this ease not having paid to the plaintiff a sum mutually agreed 
upon nor paid into Court what they think fit to offer as a fair 
compensât it m. That ease is, therefore, an authority that the 
plaintiff has a right of action.

The only other question is the assessment of damages. The 
plaintiff is the owner of a large piece of land, some 90 odd acres, 
which he intended to make into a high class residential district. 
He started to carry out this intention by having the same surveyed 
before he knew of the defendant’s intention to build a railway 
across his land, but it was after the filing of their plan of location 
and giving public notice of the same that he had the plan of sub-
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division prepared and registered. The land of the plaintiff’s is 
divided into two parts by the Mouse Jaw (’reek, and 1 have eonie 
to the conclusion that that part of his land which lies to the east 
of the Moose Jaw (’reek is not damaged by the railway. The rail
way does not touch this land, nor in in y opinion does it affect the 
approaches to it. the natural approach being by Park Drive.

The other portion of the land is, however, damaged by the 
railway. The natural approach to this land from the city of 
Moose Jaw was by Eleventh Avenue, and the railway cuts that off 
entirely. They have built a road into the property by Tenth 
Avenue, but it has a very steep grade, and, as it has to cross the 
railway and the cutting made for the line, it can never be as 
good an approach as the old road at Eleventh Avenue. In the 
part of the property affected there are 138 lots. I have not 
taken into consideration lots f) to 10, block 17, as they are for school 
purposes. These 138 lots are, in my opinion, damaged to the 
extent of $100 each, on the average. The actual selling price 
of these lots has not decreased to that extent, as the evidence 
shews that the lots have been sold at the same price since the 
railway has been built as Indore. This has been caused by the 
natural increase of values resulting from the increased population 
of Moose Jaw, and not from the building of the railway, and this 
increase would have been on the average at least $100 per lot 
greater if the railway had not been build where it is. The property 
in question is located in a valley, and the railway is located along 
the side of the hill which confines the valley on the north where 
the business and main portion of Moose Jaw lies. The railway 
cuts into this side hill, making a perpendicular wall all around the 
north side of the property, and the only entrance in that direction 
Iwing the road they have graded over the railway at Tenth 
Avenue, and which, as 1 have stated, is too steep for convenient 
use, the property is therefore permanently injured.

I allow the plaintiff $13,800 damages and costs. 1 also dismiss 
defendant's claim against the third party with costs.

Judgment for plaintiff.

.‘>79

SASK.

8. C.

I loi M KHTKII

(XNAIUAN 
North m\ 

It. Co.

Nrwlends, J.



580 Dominion Law Reports. |20 DL.R

ONT.

s.c.

Statement

Britton, J.

RICHARDSON v. CANADIAN PACIFIC R. CO.
Ontario Supreme Court. Britton, J. December 11, 1914.

1. Negligence (8 I A—4o)—Khiitixg company—Notice of arrival of 
goods—Elevator—Storage—Loss—Insurance—Damages.

A shipping company is liable in damages for negligence in not send
ing notice of arrival of the ship and of her unloading at destination in 
accordance with the statute 9 & 10 Edw. VII. Can. ch. 01, sec. 11; and 
where a grain cargo was stored in an elevator without the knowledge of 
the cargo owners, due to failure to give such notice and was lost on 
the destruction of the elevator by fire, the net loss which the owners 
sustained after deducting the marine insurance and which would have 
IxH'n protected against hv placing a fire insurance policy to the full 
value had notice of unloading lieen given, is not too remote as damages.

Action for damages for the loss by fire of a large quantity 
of oats shipped by the plaintiffs at Port William for Owen 
Sound.

The action was tried without a jury at Kingston.
-/. L. Whiting, K.( (Sign Osier, and A. H. Cunningham, for 

the plaintiffs.
/. F. Hellmuth, K.C., and ./. />. Spence, for the defendants. 

Britton, J. :—The plaintiffs are dealers in grain, having their 
head office at Kingston. On or about the 4th December, 1911, they 
shipped on the defendants' steamer “Kewatin,” at Fort Wil
liam. 90,000 bushels of oats for carriage to Owen Sound. These 
oats were classified as 30.000 bushels of extra No. 1 feed oats, 30,- 
000 bushels of No. 3 Canada Western oats, and 30,000 bushels of 
No. 1 feed oats. These oats were safely carried by the ‘ * Kewatin ’ ’ 
to Owen Sound, arriving there on the 16th November, and they 
were transferred by the defendants from their steamer to their 
elevator “B” on the 9th December, 1911.

On the 11th December, before the defendants had notified the 
plaintiffs of the arrival of the ship or of the transfer of the oats, 
an accidental fire occurred, destroying elevators “A” and “B” 
of the defendants, and a large quantity of these oats.

At the time of placing the oats in elevator “B” the plaintiffs 
had other grain there ; and, should it be deemed of any import
ance in any view of this case, I find that these oats were placed 
in compartments of the elevator with other oats of the same 
grade.

The plaintiffs’ claim is that the defendants were guilty of 
negligence in not notifying the plaintiffs of the arrival of the
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steamer at Owen Sound and of her unloading and of the oats be- 0NT 
ing placed in elevator “B.” S.C.

The plaintiffs already, and before any of the cargo of the niiTmmiin t 
“Kewatin” was placed in the elevator, had an insurance upon «'• 
their grain that might from time to time be stored there, up to a hacikk 

limit of $200,000. The value of the plaintiffs’ grain, including ( ° 
the cargo of the “Kewatin,” was $228,008.45. Had notice been Britton, j. 

given to the plaintiffs, they would have increased the amount of 
their insurance to the full value of their grain, and so would not 
have sustained loss.

There is very little in dispute between the parties upon ques
tions of fact. . . .

The defendants state their position to be this. The only dam
ages the plaintiffs seek to recover arc those arising from alleged 
short insurance, and the defendants say that the plaintiffs at the 
time of the tire already were fully protected by insurance, and 
they should have collected from the insurers up to the full 
amount of the loss.

The policy in favour of the plaintiffs was one issued by 
Lloyds, and it was in the main a marine policy, covering grain 
afloat, shipments to be valued at amount of invoice until other
wise declared, and then at the amount declared. The policy con
tained the clause, “To pay average irrespective of percentages.” 
The word “average” is, no doubt, used as meaning loss or dam
age. It is a word used in marine insurance; and, so used, the 
clause means that, even if the charge upon the property insured 
was only a small percentage, the insurers would pay the loss. 
The word is not used in connection with fire losses on land. See 
Chalmers and Owen on Marine Insurance, 2nd cd.. pp. 92, 146, 
164.

The policy provided very carefully in reference to loss by 
“perils of the sea,” and then contains the following:—

“We further certify that this policy covers, with London 
Lloyds underwriters and or companies the fire risk on grain in 
any Canadian elevator excepting it being understood and
agreed that the underwriters hereunder shall not be liable for 
more than $200,000 at any one time in any one elevator.

“It is understood and agreed that any losses arising on trails-
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lake or river risks shall be settled aeeording to the rules and 
usages of the Lake Underwriters Association, but any loss which 
may arise or occur in any elevator shall be settled in conformity 
with the rules and usages of companies . . . comprising the 
Canadian Fire Underwriters Association.”

The loss in question arose by fire in an elevator not excepted, 
and the risk attached.

The plaintiffs settled with the insurance companies, and ac
cepted the adjustment as if it was a loss that happened at sea 
and by reason of perils of the sea insured against. The defend
ants say that the plaintiffs were fully covered, and therefore 
should not have accepted such a settlement, and that therefore 
the loss was not in any way due to the defendants’ negligence, 
but to the plaintiffs accepting less than the amount to which 
they were entitled.

The total value of the plaintiffs’ grain in elevator *‘B,” after 
placing therein the cargo of the ” Kcwatin” was..$228,098.45

The amount of salvage was.............................. 40.603.12

Amount of the plaintiffs’ loss...........................$187,495.33
The amount of insurance was $200,000, enough to pay in full 

and $12,904.67 over.
The assurers asserted the right to adjust and pay, adopting 

the usage in settlement of losses under marine policies, viz., that 
of applying the doctrine of co-insurance, which is, that where the 
total value of the property exceeds the amount of insurance, 
and where the total loss is less than the amount of insurance, the 
amount payable by the insurers is found by the following pro
portion : as the total value of property is to the total insurance, 
so is the total amount of loss to the amount payable by the 
insurers.

Upon this adjustment the insurers admitted a liability for 
$164,196.93. and no more.

This resulted in net loss to the plaintiffs of $23.068.40. made
up in this way :—

The plaintiffs’ total loss .............................$187.265.33
Less paid by insurers................................... 164.196.93

As above $ 23.068.40



20 D.L.R. | Richamwox v. ('ax. Pac. R. Co.

Total value, $228,098.4."> ; total insurance, $200,000 ; total loss. 0N1- 
$187,365.33 = $104,196.93, as above. s. c.

No evidence was given of rules and usages of companies com- r,c„abdhon 
prising the Canadian Fire Underwriters Association. It does not

... CANADIANappear that any such association exists, much less any rules or p.m-ific 

usages that may be relied upon as to mode of settlement of tire l{- { 
losses binding upon the parties : but, even if there were such anti.»,,, i. 

rules, they would not " a settlement between the parties
to the contract of insurance according to the real understanding 
and agreement between them. There was a settlement in good 
faith and in the honest belief of the parties that such settlement 
was all that the plaintiffs were entitled to get under their policy, 
and all that the insurance companies were liable to pay. No 
doubt, the plaintiffs’ solicitor was at one time of opinion that the 
companies were liable for the full amount of loss, and issued a 
writ upon the policy. The evidence, undisputed, was that the 
issue of the writ was not authorised by the plaintiffs. Even if 
the issue of the writ was authorised, the defendants are not. in 
my opinion, entitled to use that fact as in itself a defence to this 
action. The defendants were not hurt by the issue of this un
served writ. It was issued on the 19th September. 1913, whilst 
the writ in the present action was issued on the 24th day of 
July, 1912. It does not appear that the defendants in any way 
offered to pay, taking over the policy, or objected to the plain
tiffs’ settlement with the insurance companies.

It seems to me a very reasonable thing to treat this policy as 
marine, whatever liabilities might attach or whatever exemp
tion from or limitation of liability may follow. In greater part 
it was marine, and placing the grain in elevator was without the 
consent or even knowledge of the plaintiffs.

A marine policy may cover a risk on land during part of the 
voyage: Kodocunuchi v. Elliott (1873). L.R. 8 C.l*. 649.

It was not the fault of the plaintiffs, and ought not to enure 
to the benefit of the defendants, that the plaintiffs became, if 
they did become, co-insurers of their property to the amount of 
the excess in value over $200,000. If the insurers had the right, 
as a matter of agreement with the plaintiffs, express or implied, 
upon the facts, to treat the plaintiffs as co-insurers, the defend
ants ought not to be allowed, in relief of their negligence, to

9158
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take advantage of a situation created by them, to the prejudice 
of the plaintiffs.

No doubt, it is a general rule that, in the absence of agree
ment, the insured should in ease of loss recover that loss up to the 
full amount of it, if the amount of insurance is sufficient ; but a 
different rule prevails under such circumstances as these. Wher
ever unconnected properties or perils of goods arc insured under 
one sum, the rule of average is applied, by which the insured 
recovers only such proportion of his loss as the total sum insured 
bears to the total value of the property carried.

That is this case. Grain of different kinds was at different 
times placed in elevator “B.” Even as to the cargo of the 
“Kewatin,” it was of different grades of oats, shipped under 
different bills of lading, and this cargo was placed upon the 
grain of the plaintiffs already in the elevator.

The defendants did not comply with the bills under which 
they received and carried the grain of the plaintiffs. These bills 
contained the clause, “Advise James Richardson & Son Limited” 
(the plaintiffs) “at Kingston of the arrival at Owen Sound.” 
The defendants were guilty of negligence in not complying with 
the Dominion statute of 1910, 9 & 10 Edw. VII. ch. 61, sec. 11.

The plaintiffs would have placed the further insurance had 
they been notified. The plaintiffs’ loss is directly the result of 
want of notice. The damages are not, in my opinion, too remote.

The plaintiffs’ loss is the amount they would have received in 
addition to the amount they did receive. The plaintiffs were not 
bound, as between them and the defendants, to go into protracted 
and costly litigation with the insurance companies before making 
their claims against the defendants.

The plaintiffs are entitled to judgment for $23,068.40, with 
interest at 5 per cent, per annum from the 24th July, 1912. and 
costs.

[New trial ordered, March *25. 1915.)

BROWN v. TOOTHILLS.
Manitoba Kitty's Hatch, Metcalfe, ,/. October lit, 1914.

I. Landlord and tenant ( » IIE—38)—Svb-lktono—Consent in writ
ing—Covenant not to assign—Letter of consent by agent.

A consent in writing by the lessor to a sub letting for which such 
consent is necessary under a covenant not to sub-let without leave 
may be effectually shewn by a letter of consent written bv the lessor’s 
agent in his own name but stating that it is given on behalf of the 
principal.
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W. H. Trueman, for defendant. MAN.

\V. S. Morrissey, for plaintiff. K. B.

Metcalfe, J.:—The plaintiff is the owner of a building in Brown

Winnipeg, called the Brown Block. Apparently he lives abroad tooth ills. 
and has left one Mitchell to manage his affairs in connection j
with the renting of that block.

In pursuance of the Act respecting Short Forms of In
dentures, the plaintiff, on May 3, 1912, by his attorney Mitchell, 
executed a lease of all of the fifth floor of the Brown Block to 
the Western Importing & Manufacturing Co., Ltd., for a term 
of three years. The lease contained the following covenants :

And will not assign or nub-let without leave; Ami will not carry on 
on said premises any business or occupation which may be offensive or 
annoying to the said lessor or his assigns.

Proviso for re-entry by the said lessor on non-payment of 
rent or non-performance of covenants.

By a change of name the Western Importing Manufacturing 
Co., Ltd., became the defendants Toothills (Canada) Ltd. The 
Toothills Co., desiring to sub-let a portion only of the top flat 
to the defendants the Bragg Printing Co., interviewed Mitchell.
They told Mitchell that the Bragg Printing Co. desired to instal 
their printing presses. There was some discussion as to whether 
the building was strong enough to carry the presses. Mitchell 
assured them that it was.

For the purpose of satisfying the Bragg Printing Co., that 
they might legally enter into possession, and for the purpose 
of consenting to the sub-letting, Mitchell, at the request of the 
Toothills Co., on May 6, 1913, signed a letter, as follows :—
Western Importing & Manufacturing Co., Ltd.

Winnipeg.
Dear Sira;—

I, J. E. Mitchell, on behalf of Mr. J. Brown & Co. do hereby give you 
assurance that the sub letting of part of the premises of the fifth floor 
in the Brown Block is satisfactory.

Yours faithfully.
J. E. Mitchell.

The fourth floor of that block was already occupied by the 
Kingdon Printing Co. After the Bragg Printing Co. had in
stalled their presses and started operations, the tenants com
plained of a vibration which interrupted the heretofore peace-
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ful enjoyment of the premises. While the vibration previously 
caused by the Kingdon Printing Co. had been perceptible, it 
was not annoying. The tenants complained that the vibration 
was now annoying. After , considerable altercation between 
Mitchell on the one side and Toothills and the Bragg Co. on the 
other side, the action is now brought, alleging the covenants 
and claiming a breach thereof; further alleging that the vibra
tion is offensive and disturbing to such an extent as to cause a 
nuisance; that the operation of the machinery has injured and 
will continue to injure the building; that the plaintiff has 
suffered damage thereby, and will continue to suffer greater 
damage: and also claiming damage by reason of other occupants 
taking proceedings against the plaintiff or by vacating portions 
of the said building. On these allegations the plaintiff claims; 
(1) Possession: (2) An injunction; (3) Damages for injury to 
the building.

Notwithstanding the argument of counsel for the plaintiff 
that the extended form of the covenant not to sub-let without 
leave requires the consent in writing to be signed by the lessor, 
and that this writing is signed by Mitchell only, I think that the 
written consent above set forth is sufficient.

Counsel for the plaintiff urges that because it is not signed 
by Brown himself, it is not binding. It is true the document is 
signed by Mitchell, but on its face it purports to be signed by 
him on behalf of Brown. The lease was executed by Mitchell as 
attorney for Brown. 1 think the evidence is conclusive to shew 
that Mitchell executed this document as attorney for Brown. 
In any event, 1 do not think, in view of the evidence and all the 
circumstances, that Brown ought now to be heard to complain 
that the document was not signed by himself personally.

Mitchell frankly admits in the witness box that the building 
has not been damaged in so far as he can see. He brings no 
evidence to support his claim for past damage or for future 
possible damage. The business in itself is not offensive or 
annoying, and especially so in view of the fact that the Kingdon 
Printing Co. were already tenants and of full disclosure to 
Mitchell of the nature of the business, and of the class of presses 
to be installed.



20 D.L.R.] Brown v. Toothillk. 587

It is suggested an aetion will lie if the machinery is so oper
ated as to cause vibration greater than necessary under the 
circumstances. No tenants have brought aetion against the 
plaintiff, neither have any of them moved out because of the 
vibration. Although practically all of the tenants have given 
evidence as to the vibration, and us to its being annoying, and 
although 1 may have a suspicion that the vibration could be 
somewhat abated, still 1 am not satisfied. It may well be that 
a printing plant on the fifth floor of this block, even if properly 
operated, will cause greater vibration than one situated on the 
fourth floor, or it may be that while the vibration caused by the 
Kingdon Printing Co. only on the fourth floor was not annoying 
to the other tenants, that the working of both these plants 
caused a greater vibration. After careful consideration, 1 can
not find as a fact that the machinery is operated so as to cause 
unnecessary vibration. There is no proof of loss to the plain
tiff.

The plaintiff will be nonsuited without costs. In view of 
further actions, however, the nonsuit is not to have the
effect ot a verdict. Nonsuit entered.

LACI i IE, JACQUES-CARTIER, ETC., R. CO. v. KELLY.
(Quebec Superior Court. Archer. ./. March 4. 1014.

1. Arbitration i 6 III—17)—Voxclvnivknksh—Memorandum ot aim cm-
cation—Formal awards—Preparation ok—Aimoi hxkd meeting
—('HANGING ADJUDICATION—KKITING ASIDE.

On ii majority of tin* arbitrators signing a memorandum of their 
adjudication under the Railway Act. lt.S.V. ch. .‘17. and adjourning 
tin* arbitrators’ meeting pending the preparation of a formal award 
as an authentic notarial document, it is too late for one of the 
majority to have the adjudication varied at the adjourned meeting 
if notice of such adjudication has been given to the parties; a notarial 
document passed on the later date with a lesser sum awarded than 
that first decided upon and notified to the parties, will be set aside.

2. Appeal dlVF—1351—Practice—Adding xkw kvidkxck on—Expro
priation.

ft not being the practice in the Superior Court of Quebec on an 
appeal from an inferior court to permit further evidence to be given 
on the appeal and no general rule having been made to that end. 
new evidence is not admissible on an appeal under see. 2011 to the 
Superior Court from the award of arbitrators in an expropriation 
under the Railway Act, R.S.C. 1006, ch. 37.

3 statutes i 6 II A—05)—Appeal—Arbitrator's award—Question of
law or fact—Written notice—Railway Act, (Can.).

An appeal from the arbitrators' award under sec. 200 of the Rail
way Act. R.S.C. 1000. ch. 37, upon any question of law or fact, as
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dietiuguished from a motion to set aside an award, is too late if 
taken more than one month after the other party to the proceed
ings had served a writ and petition in appeal therefrom under the 
Quebec law, although no “written notice” had been given by any of 
the arbitrators of the making of the award.

Appeal from an award of arbitrators.
Appeal dismissed.
//. Jodoin, K.C., for the appellants.
Dussault, Mercier d; Dupuis, for the respondent.
Brodeur d* Bcrard, for the mis-en-eause.

Archer, J.:—The Court, having heard the parties by their 
counsel upon the merits of his appeal served on May 29, and 
filed on June 4, 1913 ; examined the proceedings of record and 
deliberated :

The petitioner in expropriation, now appellant, alleges that 
the location of the line referred to has been approved under sec. 
159 of the Railway Act, and that it has complied with the re
quirements of the Railway Act to bring about the expropriation 
of the respondent’s property which is described as follows :— 

By the notice of expropriation in conformity with sec. 193 of 
the Railway Act, the sum of $1,431 has been offered to the defend
ant as full compensation for all the right, title, estate and in
terest of every kind and nature whatsoever in the said lands 
above described and for any and all damages caused by the exer
cise of its powers.

In conformity with sec. 194 of the Railway Act, a certificate 
of a provincial land surveyor was duly attached to said notice 
of expropriation and was duly served upon the proprietor- 
respondent, said certificate being signed in conformity with 
said sec. 194 and this by a disinterested party.

The parties not agreeing as to the amount, arbitrators were 
appointed, the company selecting L. A. Bedard, the owner. T. 
Gauthier and George Beausoleil was selected as a third arbi
trator.

Considerable evidence was taken before the arbitrators and 
on June 5, 1912, the arbitrators met and, as appears by the 
minute book of the said deliberations, after having received 
faetums of both parties, and deliberated, the majority of the 
said arbitrators being composed of George Beausoleil and T.
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Gauthier granted the sum of $1,717.20 to the said Patrick Kelly, 
the lands expropriated and they also decided to require the 
services of the notaries Leclerc and Faribault to prepare the 
award, and after having passed such a resolution, the arbitra
tors adjourned the meeting to the next day. June 6. 1912. at 4 
o’clock in the afternoon, at room 31, to sign the award. The 
minute book of June 5, 1912. reads as follows:—

I>f*n arbitre» prennent connaissance «lu dossier. délibèrent ft la majorité 
des arbitre» décident d'accorder la somme de #1.717.20 pour le terrain, 
dommages et intérêts, et les arbitres décident «le prendre MM. Leclerc & 
Faribault pour préparer la sentence arbitrale et les arbitres ajournement la 
séance nu B juin 1012, A 4 heures, p.m.. pour signer la sentence. L. A. 
Rédard dissident. (SignéI L. A. ItAlanl, dissident, Tbos. (iauthier. Geo. 
Beausoleil.

On June ti, 1912, the arbitrators met again and at the de
mand of the third arbitrator the meeting was adjourned to June 
7. 1912, at 3.30 in the afternoon, one of the arbitrators, T. 
Gauthier, not signing the deliberations of the meeting.

On June 7, 1912, the arbitrators did meet again and the 
deliberations of the meeting reads as follows:—

Le tiers-arbitre ayant reconsidéré s«-s chiffres, «léclare qu'il a fait erreur 
«lans le chiffre «pi'il a «loiiné A la séance «lue 5 juin. 1012. et «léclare 
qu'il est prêt A accorder la somme «le #1.431 pour le terrain, «lommages 
et intérêts:

L. A. Bédard, arbitre «!«• la requérante, «léclare qu’il concourre avec 
le tiers-arbitre;

M. Thomas Gauthier refuse «!•• concourir avec la majorité des arbitres 
ce jour, pour la somme de #1.431 vu que le chiffre de #1.717.20, accordé 
par la majorité des arbitres Thomas Gauthier et George Beausoleil, le 5 
Juin, 1012, est la sentence arbitrale, laquelle a été préparée par le notaire 
V. E. Leclerc, lequel, était présent A l’assemblée du 6 juin, 1012. tel que 
l’ajournement du 5 courant le comporte et qu'il était prêt A signer la dite 
sentence le 0 juin. 1012, comme il est prêt A !«■ faire ce jour, et déclare 
qu'il entend rendre responsable «pii «le «Imit «le tous les «|ommag«‘s et des 
frais de» présentes, vu que cette procédure est illégale et que la recnn- 
sidération «lu tiers-arbitre est aussi illégale-,

M. René Faribault, notaire, ayant préparé la sentence de ce jour, 
comparait devant les arbitres et la majorité «les arbitres signe la sentence 
arbitrale. M. Thomas Gauthier refuse «le signer les présentes et la 
sentence arbitrale. (Signé) L. A. Bédard, Geo. Beausoleil.

Thomas Gauthier refused to eoneur with the majority of 
the arbitrators for the sum of $1,431 because the figures of 
$1,717.20 granted by the majority of the arbitrators. T. Gauthier 
and Geo. Beausoleil, on June 5. 1912, is the award which had
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QUE l)ccn prepared by the notary R. Faribault who was present at
s.c. the meeting of June (i, 1912, in conformity with the adjournment

Laciiink. June 5, and that he was ready to sign the award on June 6, 
( VriVkr '*UNt ,lN aN *1C ready to sign on this day and declare that 

Kt<\. he intends to render responsible qui dc droit of all the damages 
|{. (o. and eosts as this procedure is illegal and that the consideration 
Kku.y. of the third arbitrator is also illegal.
Archer, j Dn June 7. 1912, the said award was rendered, and an auth

entic document was prepared containing the said award which 
was duly served the next day upon the interested parties by 
said R. Faribault.

It is contended by the appellant that the arbitrators’ deliber
ations of June 5. 1912, were never written in authentic form and 
the written notice positively prescribed by sec. 209 of the Rail
way Act has never been served upon the company by one of the 
arbitrators.

On July 5. 1912, the said respondent Patrick Kelly did cause 
a writ of appeal to be served upon the appellant in this case to 
which said writ was attached a petition containing all the 
grounds of appeal taken by the said Patrick Kelly, said grounds 
being taken not only on the award served upon the parties in
terested and duly rendered by the arbitrators in authentic form 
on June 7. but also against the deliberations of the arbitrators 
of June 5. 1912. asking for the setting aside of the two awards 
and asking the Superior Court to increase the award that should 
have been rendered by the arbitrators, to $4.470.

The grounds of appeal then raised were that the award as 
rendered on June 7, is arbitrary, illegal, irregular, null and 
contrary to the evidence legally made. The same grounds were 
also raised against the arbitrators’ deliberations of June 5, 1912.

This appeal of Patrick Kelly was heard by the Honourable 
Mr. Justice Martineau, who delivered a judgment holding that 
the deliberations of June 5, 1912, was the award duly rendered 
by the arbitrators and the sole award binding in law, setting 
aside at the same time the award as rendered on June 7, 1912. 
The Court refused to increase the amount mentioned in the 
award of June f>.
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The appellant claims that it appears clearly in the minute 
book containing the deliberations of the arbitrators that in the 
said deliberations of «June 5. 1912. which in the opinion of the 
Superior Court was the award rendered, there is an error and 
this being clearly shewn in the said minute book in the deliber
ation of June 7. 1912. which deliberations were written in 
authentic form and duly served upon the parties interested 
and that the plaintiff-appellant is seriously aggrieved by the 
award of June 5, 1912 ; that the right to appeal from awards 
under sec. 209 of the Railway Act belong to both parties inter
ested. and as in the actual ease, no written notice has been 
served so far. the first intimation received by the Laehinc 
Jacques-Cartier and Maisonneuve R. Co. concerning the render
ing of the said award being by the judgment rendered by llis 
Lordship Judge Martineau, on May 15, 1913, the appellant, ex
propriating party, in conformity with sec. 209 of the Railway 
Act is within to take an appeal against said award of June 5, 
1912. and this because said award is erroneous, irregular, arbi
trary. illegal, unjust and should be set aside.

The conclusions of the petition to appeal read as follows:—
Wherefore your petitioners appellants declare that they 

appeal from the said award and pray acte be given of its said 
declaration, and Patrick Kelly is summoned to appear together 
the said tnis-(n-cauxe before this honourable Court, and that the 
said tnis-ni-cauxe are requested in conformity with see. 203 of 
the Railway Act to produce before this Court the record of 
proceedings in connection with the said arbitrators, and all 
the depositions together with the exhibits referred to and all 
papers and documents connected with the plan, including the 
statements filed by the arbitrators, and that they should be 
summoned to appear and hear the judgment of this honourable 
Court, and that the award rendered by the majority of the said 
arbitrators on June 5. 1912. be declared irregular, unjust, un
fair and illegal and that this Court, after hearing your peti
tioners upon its said appeal to proceed to render the award 
which should have been rendered herein and decide the issues 
of law and facts between the parties, and do fix and determine 
the amount of compensation which should Ik* paid to the propri-
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etors according to law, ami that your petitioners are condemned 
to pay to the said proprietor the sum of $1,431 as compensation. 
That the award as rendered by the majority of the arbitrators 
on June 5, 1912, shall be set aside with costs against said pro
prietor and with costs against the mis en-causc in the event of 
their contesting the present demand, your petitioner reserving 
the right to take other and what proceedings it may be entitled 
to take under law.

In answer to this petition the respondent says that any pro
ceedings after June 5, 1912, are irregular and null, that the 
meeting of June 5, 1912. the mis-cn-cause Bedard who was ap
pellant’s arbitrator was present and that the appellant was 
duly notified of the award through him. Moreover the appel
lant was duly notified of this award by the petition filed in 
Court, asking permission to appeal from the award ; and sub
sequently by the petition in appeal which was attached to the 
writ in that case, the same having been served on the 3rd. 
and 5th of July. 1913.

The present appeal, says the respondent, was not taken 
within the delays prescribed by law ; the award of June 5. 1912, 
was confirmed by the judgment of the Superior Court, and said 
judgment was final and without appeal.

The ease came up before me in appeal on February 16, 
1914. the appellant asked to be permitted to put evidence be
fore the Court so as to explain more thoroughly the reasons of 
the change of award of June 5, 1912, and June 7, 1912, as ap
pears by the minute book. The Court allowed such evidence 
under reserve. I am of opinion that such evidence should not 
have been allowed.

The appeal in question is taken under see. 209 of the Rail
way Act.

And upon the hearing of the appeal such Court shall decide any ques
tion upon the evidence taken before the arbitrators, as in a case of original 
jurisdiction.

(2) Upon such appeal the practice and proceedings shall be. as nearly 
ns may be, the same as upon an appeal from the decision of an inferior 
Court to the said Superior Court, subject to any general rules or orders 
from time to time made by the said last mentioned Court, in respect to 
such appeals.
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I may say that no rules or orders have been made by the 
Court in respect of such appeals. Sitting in appeal this Court 
cannot allow any evidence to be adduced. There is no such 
practice known in this province. This is the opinion which is 
expressed by Mr. Justice Martineau, in the case of Ontario <k 
Quebec R. Co. d Yallürc, R. J. Q., 30 Que. S.C. 349.

This judgment was confirmed in appeal. R. ./. Q., 19 Que. 
K.B. 521.

The same opinion has been expressed by the Hon. Mr. Jus
tice Archibald, in the case of Pontiac Pacific Jet. R. d' The Com
munity General Hospital, Etc., 20 R.J.Q., 567.

I am of opinion that this evidence should not have been re
ceived.

It is clear in reading the petition that this is an appeal 
under sec. 209 and is not an action to set aside the award as 
provided by sub-sec. 4 of see. 209 of the Railway Act which 
reads as follows :—

4. The right of appeal hereby given shall not affect the existing law 
or practice in any province as to setting aside awards.

See Brunet d- St. Laurence d* Adirondack R. Co., R.J.Q.. 
6 Que. K.B. 136.

The second question that 1 have to consider is as to whether 
or not this appeal was taken within the delays mentioned in sec. 
209 of the Railway Act.

Sec. 209 reads as follows :—
Whenever the award exceeds six hundred dollars, any party to the 

arbitration may irithin one month after receiving a written notice from 
any one of the arbitrators or sole arbitrator, as the case may be, of the 
making of the award, appeal therefrom upon any question of law or fact 
to a superior Court; and upon the hearing of the appeal such Court shall 
decide any question of fact upon the evidence taken before the arbitrators, 
ns in a case of original jurisdiction.

The appellant claims that it is within the delays specified 
by law inasmuch as no written notice has been served so far, 
the first intimation received by the Lachine, Jacques-Cartier & 
Maisonneuve R. Co., concerning the rendering of the said award 
being by the judgment rendered by His Lordship Judge 
Martineau, on May 15, 1913.

True it is that sec. 209 says that any party to an arbitration 
may, ’tin one month after receiving a written notice from
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^UE any one of the arbitrators or the sole arbitrator, as the ease may 
st, be, of the making of the award, appeal therefrom upon any

Lack ink. Question of law or fact to a Superior Court. Does this mean
•iai’qi'es that notice must necessarily be given by one of the arbitrators?
( '\HT Ï IK

Etc.. If the arbitrators neglect for one reason or another to serve
K. < °. gueh notice cannot the owner or the company serve an effective
Kelly. notice?

Archer, j In the present ease it clearly appears by the record that the
company was duly notified of the award of June f>. The com
pany was notified by the petition served on it for right of appeal 
and subsequently by the writ and petition in appeal. I would 
refer to the conclusion of this petition where it clearly appears 
that the present respondent appealed from the award given on 
June 5. The question as to the validity of the first and second 
awards is discussed in the contestation.

Moreover in looking over the present appellant’s factum in 
the other appeal we see that this question was discussed 
thoroughly.

The minute book is produced to form part of the record and 
in the contestation the company discusses to a certain extent the 
value of such an award.

The company appellant contends that the first legal notice 
given is by the judgment delivered on May 15, 1913. How can 
it now contend that it was not as well duly notified by the 
petition for appeal ?

The judgment declaring the award of June 5. 1912, as sole 
and only legal award has a retroactive effect.

The appeal, in my opinion, was not taken within the delays 
specified by law. The notice given by the proceedings in the 
first appeal was sufficient. Vnder our civil law the service of 
a writ with accompanying petition would be sufficient to put a 
party in default. Article 1067.

I have now to consider the effect of the judgment tendered 
by Mr. Justice Martineau, on May 15. 1913.

See Rolland v. O.T.R., 7 D.L.R. 441, 14 Can. Ry. Cas. 21, 
21 Que. K.B. 389; Valliîres v. Ontario et- Quebec R. Co., 19 Que. 
K.B. 521.

The dispositif of the judgment reads as follows :—
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Renvoie la défense de la défenderesse; déclare illégale, nulle 9ÜE 
et de nul effet la sentence du 7 juin, 1912; < r

Déclare la sentence rendue par la majorité des arbitres le , x7hTxk 
5 juin. 1912, la véritable sentence en cette affaire ; Jacqi-ks

Déclare l’indemnité y mentionnée, savoir: la somme de Kr/v*
$1,717.20 est celle que doit payer la défenderesse au demandeur 1 ° 
pour la valeur en compensation de l’expropriation du terrain Km.y. 
exproprié par la défenderesse, et étant le lot de subdivision no. Ucjlor, 
2685 du lot 148, des plan et livre de renvoi officiels du village 
incorporé d’iloehclaga, dans le comté d'llochelaga. et mainten
ant partie de la cité de Montréal, tel que le dit lot a p para it aux 
plan profile et livre de renvoi de 1a compagnie défenderesse, 
sanctionnés et approuvés par jugement de la commission des 
chemins de fer du Canada, sous le No. 15776, le 2 janvier, 1912, 
dont copie a été déposée au bureau d’enregistrement des 
comtés d’Hochelaga et Jacques-Cartier, le 19 janvier, 1912. ainsi 
que pour tous dommages causés au demandeur par la défen
deresse dans l’exercice de ses pouvoirs sur le dit lot ; condamne 
la défenderesse à payer les frais de cet appel.

It appeal’s by the judgment of the Court that the appellant 
in that cause, now respondent in this case was awarded the sum 
of $1,717.20 and that the present appellant was condemned to 
pay that amount.

As I said the judgment rendered by Hon. Mr. Justice 
Martineau is a final judgment. No counter-appeal was taken 
within the time specified by law. I do not see how this Court 
could possibly interfere with the judgment which is now binding 
on both parties. 1 am therefore of opinion that this appeal 
should be dismissed with costs and the formal judgment of the 
Court is as follows :—

Considering that the evidence received under reserve should 
be rejected for the reasons above mentiond.

Considering that due notice was given of the award of June 
5, 1912, and that the appeal was not filed within the delays 
specified by law’.

Considering that the judgment delivered by His Lordship 
Mr. Justice Martineau, on May 15, 1913, has the authority of 
a final judgment and is binding on the parties in this case.

Doth dismiss said appeal with costs.
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ONT. SHIPMAN v. PHINN.

8. C. Ontario Supreme Court, Appellate Division, Mulock, C.J.Ex., Clute, Riddell, 
ami Sutherland. «/./. Xovember 30. 1914.

1. Courts (g IVD—274)—Jurisdiction—Admiralty — Inland water —
Provincial Supreme Court.

The Supreme Court of Ontario lias jurisdiction to entertain a per
sonal action hv the owner of a ship against the owner of a scow with 
which his own came into collision for damages for the negligent navi
gation of defendant’s scow and of a tug boat employed by the defend
ant to tow the same, where the collision occurred in the inland waters 
of Ontario; the jurisdiction in this respect is concurrent with that 
of the Exchequer Court of Canada.

[Shipman v. Phinn, 1» D.L.R. 305, 31 O.L.R. 113, reversed.]
2. Collision i § 1—3)—Negligent navigation—Fixing liability.

In a personal action for damages for negligent collision of the boats 
of the plaintiff and defendant operating in Ontario inland waters 
brought in the Supreme Court of Ontario, if it appear that both 
parties were guilty ,>f acts of negligent navigation contributing to the 
collision, the action is not to be dismissed, but the damages are to be 
apportioned in conformity with see. 918 of the Canada Shipping Act. 
K.H.C. 19(H), ch. 113.

Statement Appeal by the plaintiff from the judgment of Boyd, C., at 
the trial; and cross-appeal by the defendant from that judgment 
and from the judgment of Middleton, J., 19 D.L.R. 305, affirm
ing the jurisdiction of the Supreme Court of Ontario to entertain 

F. King, for the plaintiff.
II. .1. Iiurbidgc, for the defendant, 

the action.

November 30. The judgment of the Court was delivered by 
Clute, J. :—This is an action for damages arising out of a colli
sion between the plaintiff’s schooner and the defendant’s mud- 
scow, at a bend in the Napa nee river. The plaintiff’s schooner, 
loaded with coal, was being towed from Deseronto to Napanee 
by the steam-tug “Ray Stanton,” and, while proceeding up the 
Napanee river, met the h endant’s scow, which was being towed 
down the river by a tug “Maggie R. King,” in the employ of the 
defendant. The plaintiff charges that the defendant “so impro
perly and negligently navigated his tug and mud-scow that the 
said mud-scow came in collision with the plaintiff’s said schooner, 
the corner of the said mud-scow striking the schooner on the 
port-bow with such force as to cut the said schooner down from 
below the rail to a point in her hull below the water, so that she 
shortly afterwards sank.” The defendant denied the jurisdiction 
of this Court over the subject-matter of the action, and that



20 D.L.R.] Shipman v. Phinn. 507

question was decided by Middleton, J., 19 D.L.R. 305, in favour ONT
of the plaintiff prior to the trial of the action, the order provid- s c.
ing for an appeal to be taken with any appeal from the judgment Ri~“an 
at the trial of the action. r.

The Chancellor, who tried the casr found that both parties *
were equally to blame, and dismissed the claim and counter- Clu,,‘ J-
claim without costs. From this judgment both parties appeal.

The plaintiff claims that where both vessels are found in 
fault, as they were by the judgment in question, the rule applic
able by virtue of the Canada Shipping Act, R.S.C. 1906, ch. 113, 
sec. 918, requires that the damages shall be borne equally by the 
two vessels. The defendant’s cross-appeal is both upon the facts 
and upon the law, his contention being that the Exchequer Court 
alone has jurisdiction in the premises: and that the defendant’s 
vessel was in no way in fault ; and, if it were, such fault did not 
in any way contribute to the collision; that the plaintiff’s vessel 
was alone at fault, and that sec. 918 has no application to this 
case.

All questions of law were disposed of upon the argument, the 
Court holding that it had jurisdiction to try the case, and that 
sec. 918 applied. The only question reserved was one of fact.

Upon the argument it was conceded by the plaintiff that there 
was negligence on his part. The defendant contended, however, 
that, although the captain did not blow the first blast, as required 
by article 29, yet that neglect was not the cause of the accident.

An examination of the evidence makes it clear that the find
ing of the Chancellor on the question of negligence on the part 
of the defendant is well supported by the evidence.

As there is ample evidence to support the findings of the 
Chancellor as to the negligence of the defendant, aside from the 
omission to blow a long blast, as required by law, on approaching 
the point of danger, it is unnecessary to decide the question as to 
the effect of the defendant’s default in that regard, or whether 
the plaintiff had made out a prima facie case of negligence on the 
part of the defendant so as to shift the burden of proof, unless he 
was able to prove that that negligence in no way contributed to 
the loss. See Marsden’s Collisions at Sea, 6th ed., p. 29; Inman 
v. Heck, The “City of Antwerp" and The “Friedrich," L.R. 2
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Siiipman

Peins.

Ex. 146. The Chancellor states that there is no evidence that 
the plaintiff would have changed his course in any way if the 
whistle had been sounded. It might have been necessary to

Clute, J. consider whether, the defendant being admittedly in default in 
respect of a statutory duty, it did not devolve upon him to satisfy 
the Court that, had the whistle been blown, it would have made 
no difference ; but consideration of this question becomes un
necessary owing to the other findings, upon sufficient evidence, of 
the defendant’s negligence.

The result is. that the plaintiff’s appeal is allowed with costs, 
and the defendant’s appeal is dismissed with costs.

As the parties have agreed upon the place of reference, it is 
referred to the Master at Kingston to assess and apportion the 
damages having regard to sec. 918 of the Canada Shipping Act, 
with power to deal with the costs of the reference.

CAN. HALPARIN v. BULLING.

S.C. Supreme Court of Canada. Darien, I ding ton. Duff. Anglin, and.Brodeur. JJ.
December 29, 1914.

I. AUTOMOBILES I# III <—310)—NEGLIGENCE OF CHAUFFEUR—SCOPE OF 
EMPLOYMENT—SERVANT'S OWN IHSINEHS — C.XR FURNISHED BY
master—Damages—Liability.

’I In* muster is not liable at common law for the negligence of his 
servant while the latter is engaged in some act beyond the scope 
of his employment for his own purpose though he may be using the 
instrumentalities furnished by the master to perform his duties as 
servant ; and a chauffeur who takes his master’s automobile out of 
a garage in contravention of his master’s orders and proceeds with 
it to make a call of his own before the time appointed for taking the 
car out for his master’s use is not to be considered as acting within 
the course of his employment so as to make the master liable at 
common law for injuries resulting to another whom he negligently 
runs down.

| Ha! par in v. Hulling. 17 D.L.R. 150. 24 Man. L.R. 235. affirmed : 
Sloreg v. Ashton, L.R. 4 Q.R. 470. followed.]

Statement Appeal from the judgment of the Court of Appeal for Mani
toba. 17 D.L.R. 150, 24 Man. L.R. 235. reversing the judgment 
of Prendergast, J.. at the trial, and dismissing the plaintiff’s 
action with costs.

Phillips, Rogers tf* Scarth, for the appellant.
Moran, Anderson tf* Guy, for respondent.

OartM, J. Davies, J. :—I think this appeal should be dismissed and the 
judgment below affirmed on the ground which was clearly estab-
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fished that the chauffeur from the time he took the motor ear out CAN.
of the garage until the accident occurred was on his own husi- s. c.
ness and pleasure and not on any business of his master’s. iiaTvTi

He was not acting within the scope of his duty as his master’s 
chauffeur, but outside of ami beyond that scope.

.1

Idinutox, J. : In this case the learned trial Judge finds that 
the respondent’s chauffeur in driving his automobile was guilty 
of negligence and respondent liable to answer for the < la mages 
consequent therefrom suffered by appellant.

I assume the facts to be as reported by the learned trial 
Judge, that respondent had in engaging the chauffeur bound 
him never to use the automobile without leave, and on such 
occasions as the night in question when he took the wife and 
some of respondent’s family to the theatre, that the automobile 
should be at once returned to a neighbouring garage and left 
there till the time had approached to take it out and go and 
bring the family home.

On the night in question the automobile, after respondent’s 
people had been duly left at the theatre, was taken to the neigh
bouring garage and left there by the chauffeur, but in a very 
short time thereafter taken out and used by him for purposes 
of his own in course of which the appellant was very seriously 
injured.

It would seem to me idle to contend that when this respond
ent’s servant took his automobile out of the garage from which 
it was not to be taken until at least two hours later, he was not 
a trespasser and liable as such to instant dismissal for doing 
so. It seems he was not dismissed but retained in respondent’s 
service despite such gross disobedience and the suffering caused 
thereby. I quite agree this is a state of tilings which in a well 
ordered state ought not to be suffered.

I regret to be compelled to hold that the common law relative 
to the ordinary relations of master and servant, and the 
responsibility of the former for the latter, under such circum
stances, does not enable the Courts to do absolute justice and 
that the statutory amendments thereto do not reach far enough 
to cover such a case as this.
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Let us hope the law will be ehanged so far at least that 
the master who thus flaunts his support of such a wrongdoer in 
the face of one of those he has grossly injured, shall be made 
liable for all damages done by him whilst in such service.

Indeed, 1 think the legislation needed might go further, but 
to this extent at least it would be a deterrent for both master 
and man.

If this man had, as in the case of Venables v. Smith, 2 Q.B.D. 
279, relied upon by appellant’s counsel, after leaving the theatre 
and before placing the automobile in the garage, gone upon some 
brief errand of his own, something might have been said for 
the ease made.

Unfortunately for the appellant it seems to have been such 
a departure from the course of the chauffeur’s employment 
that in law the master cannot be held bound to answer therefor.

The appeal should be dismissed with costs if the respondent 
claims them as it is to be hoped he will not.

Duff, J. :—The principle of law by which our decision in 
this appeal must be governed is stated in these words by Cock- 
burn, C.J., in Storey v. Ashton, L.R. 4 Q.B. 476, at 479:—

The true rule i* that the master is only responsible so long a a the 
servant can be said to lie doing the aet in the doing of which lie is 
guilty of negligence m the course of his employment as servant.

The question in controversy is this question of fact:—Was 
the chauffeur, Stapleton, about his master’s business when he 
ran down the unfortunate victim of his carelessness or was he 
making use of the respondent’s car in an independent excursion 
of his owrn? 1 think the conclusion at which the Court of 
Appeal arrived was right and that the question must be 
answered in the sense in which they answered it, namely, that 
Stapleton was not then engaged in the doing of anything apper
taining to the course of his employment as the respondent’s 
servant.

1 think the provisions of the Motor Vehicles Act of Manitoba 
to which our attention was called have no relevance to any point 
arising on the appeal.

Anglin, J.:—I concur with Mr. Justice Duff.
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Brodeur, J. :—It is with a great deal of hesitation that I CAN.
have come to the conclusion that this appeal should be dismissed, s. c.
though it is true that when the accident occurred the respond- haimin 
ent’s chauffeur was not acting within the scope of his duty. His 
instructions were to have the automobile at a certain garage _ 
or at the respondent’s residence, and instead he took the motor J*
car and used it for his own purpose and pleasure. During 
that errand of his own he struck the appellant.

A local Act of Manitoba, in which province the accident 
occurred, was invoked by the appellant ; but it has no bearing 
upon the issues in this case.

The jurisprudence under the English common law is that 
the master is not liable for the negligence of his servant while 
the latter is engaged in some act beyond the scope of his em
ployment for his own purpose, though he may be using the 
instrumentalities furnished by the master to perform his duties 
as servant. Mitchell v. Crasweller, 13 C.B. 237, in 1853; Storey 
V. Ashton L.R. 4 Q.B. 476, in 1869; Raynrr v. Mitchell, 2 C.P.D.
357, in 1877 ; Dowling v. Robinson, 43 Ir. L.T.R. 210, in 1909.

I may add that the decision in this case should not be con
sidered as a precedent in Quebec, where the liability of the 
master rests on different principles. Sainetelette, Responsabilité 
des propriétaires d ’automobiles, p. 216. No. 188; Dalloz, 1908- 
1-351 ; Gazette du Palais. 1904-1-140; Le Droit, 22 Oct., 1914,
Cour de Cassation.

GREAT NORTHERN FILM CO. v. CONSOLIDATED FILM CO. QUE
Quebec Superior Court, Charbonncau, J. March 19, 1914.

1. Injunctions ( § II—130 )—Interlocutory — Irreparable damage —
No case — Refusal ok.

An interlocutory injunction should Ik* refused where the plaintiff 
makes out no case for irreparable «lamage stronger than that made 
out for damage which the defendant would suffer by the injunction if 
he should establish his defence.

Petition for an interlocutory injunction. statement
Cotton <t- W'rstover, for the plaintiffs.
Duff tV Merrill, for the defendants.

Charbonneav, .1. :—This is a petition of the plaintiffs foe chsrbonnMu. j. 
an interlocutory injunction forbidding the defendants, their 
officers and servants from exhibiting a film entitled:—“Ac
quitted,” revendicated in this case and of which they (the
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défendants) were allowed to retain possession by u judgment 
of this Court of March 4. As 1 read the facts stated in the 
declaration of the plaintiffs and in the present petition, the ob
ject of the latter is to prevent the defendants from using the 
film in Canada now. It is stated and not denied by the defen
dants that the plaintiffs are the authors and makers of the Him. 
It is stated in both documents that, if the film revendicated from 
the defendants is not a spurious imitation, it was sold by the 
plaintiffs, in Europe, to parties who agreed to use it for a cer
tain period of time, in Europe only. Of course, this is denied 
by the defendants who pretend that they bought the film in 
(pleation in good faith from one Henry Howse, a dealer in such 
articles, in the city of London, without any restriction as to 
place and time where and when such film could be exhibited. 
They claim, therefore, that they have the right to use it and dis
pose of it. as they please, without any interference by the plain
tiffs.

It is not within the province of this judgment to appreciate 
the value of the conclusions taken by the main action, but I 
may observe incidentally that the premises put forward in the 
declaration would have warranted more naturally an action in 
the nature of an injunction or a conservatory attachment put
ting tin1 object in judicial custody, so that it might not be used 
in the prohibited territory, during the prohibited time. Instead 
of that, the plaintiffs have taken a revendication pure and 
simple, asking to be declared the true owners of this film in par
ticular. What will be the ultimate judgment on this action? 
1 am not in the position nor bound to foresee now. Neverthe
less I had to refer to it, in order to find out what the effect of 
the possession given to defendant by the judgment of March 4 
might be. The plaintiffs contend that the provisional possession 
given to the defendants by that judgment, during the pendency 
of the suit, will enable it to exhibit the film and frustrate the 
very object of their action. It is clear that it will have this 
effect, if such possession carries with it the right to use the ob
ject revendicated. pending the case. If, by the final judgment, 
the plaintiffs are declared to be the true owners of the film, the 
defendants would be bound to produce it in the same condition 
as they received it. which would be easily done, as I understand
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from the proof made and, from the uncontested facts put before 
the Court by both parties, the use of those films do not deterior
ate them to any appreciable extent. In the meantime, the plain
tiffs will have been frustrated from their real rights, if they have 
any. that is to say, the right to prevent the exhibition of the film 
in this country for a certain period of time, although the literal 
meaning of the conclusions would have been allowed.

Art. 951 C.P. would seem at first sight to indicate that pro
visional possession does not entitle to user as it provides that 
if the effects seized are of a nature to produce fruits, the Court 
may order them to be sequestrated, evidently for the purpose 
of leasing them. In this case, it is clear that the films are of a 
nature to produce fruits; in fact they are all fruits and would 
be worthless, except for their leasing power, so that the proper 
remedy would have been to appoint a sequestrator, if this were 
an ordinary revendication. But comparing the article in ques
tion with the preceding one shews plainly that this provision is 
only a subsidiary one. and. perhaps, may be applied only when 
none of the parties have asked to be put in possession. It would 
therefore follow that this injunction, taken as an incident to the 
revendication and to the order putting the defendant in posses
sion might he granted, if a prima Jacie case was made out by 
the plaintiffs, because the final judgment would be rendered in
effectual by the provisional user. The same conclusion should 
be arrived at, if we take this case as a conservatory attachment 
to prevent the use of the film, within a certain district, and for 
a certain time, and the injunction were asked for under sub-secs. 
a & b of par. 1 of art. 957. as in that case the commission of the 
act would produce an irreparable damage.

The question therefore I have to decide is whether the plain
tiffs have the right, under art. 957 C.P., to the relief demanded, 
that is to say, to restrain the defendants from exhibiting the film 
in question for a limited period and within a limited territory, 
and whether this user would produce an irreparable injury and 
render the final judgment ineffectual. This inquiry must he 
made in view of the ground put forth by the defence that these 
proceedings are taken under the name of the plaintiffs by a third 
party of the name of Lubin, who is the manager of competing 
firm in Montreal, and who has resorted to these proceedings to
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prevent the defendants from using their property, in order that 
he may himself put forward duplicates to their detriment and 
loss.

The right of ownership and immediate user, in Canada, of 
both copies of the same pictures, by the two parties, appears* 
at first sight to be the same. It is true that the plaintiffs allege 
and make a prima facie proof of the fact that the film, now in 
the hands of the defendants, was sold, if sold at all. with a re
striction that it must be used only in Europe, at the present 
time, but, on the other hand, there is the fact that the series of 
moving pictures in question is not actually copyrighted, that the 
film now in the hands of the defendants, which is a copy, bears 
no indication that there is any restriction as to time or place 
attached to it. There is also the fact that the defendants bought 
it from a dealer in the open market. The Court is therefore 
called on to pronounce on two equal rights and the danger of 
irreparable damage from the infringement of either of them. On 
the one hand, if it refuses the injunction, the parties to whom 
the plaintiffs have sold the same film for use in Canada, from a 
certain date, say first of April, will be injured by the exhibition 
of the same film before they can ; on the other hand, if the in
junction is granted, the defendants and their assigns will be 
deprived of the advantage of using the same film before their 
competitors, a right which they have acquired by their exertions 
and perhaps their good extra money to get the film first. The 
nature of the damages in both cases is the same, they are equally 
irreparable and they may be equally difficult to establish.

What, is the right and proper thing to do in such a state of 
things? The most expedient way is not to do anything, and I 
must conclude that it is also the most logical way out of the 
difficulty. The plaintiffs cannot get their conclusions unless 
they prove their case, and they cannot be said to have made out 
a case, when they are faced with another case equally as good. 
Moreover, if this injunction is treated as an intended remedy 
to the order of March 4, which it is evidently, T do not think that 
I would be justified in interfering with it. by another interlocu
tory judgment. The demand for an injunction is therefore dis
missed. each party paying its own costs.

Petition dismissed.
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STEPHENSON v. COWAN.
Manitoba hing’a Dench. Metcalfe. ./. December II. 11114.

1. INJUNCTION ( 8 I (}—(II)—l/H'AI. OPTION HY I AW—Sl'llMISNlOX OK— I X 
JUNCTION TO KKNTKAIN.

Where an injunction i* nought I>\ a ratepayer to reHtrain the suh- 
inission of a local option by-law on the groimil of a defective aflitlnvit 
of execution of the petition for the by-law. he must nliew something 
more than the incidental and comparatively trilling expeii-e by the 
municipality for taking a public vote to establish his individual statu* 
to sue in a matter affecting the public generally- where no special 
damage to himself more than to other citizens i* shewn.

| Sliriinpton v. Winnipeg. I ."I Man. L.R. 211». and Ihiris v. Himiipct/. 
17 D.I..R. «HI. 24 Man. Lit. 4HU. followed. |

Motion for injunction rest raining submission of local option 
by-law.

Injunction refused.
/*’. .1/. Burb id ye, for plaintiff.
Hudson and Swift, for defendants.
Metcalfe, J. The plaintiff, who is a farmer, is an elector 

and ratepayer residing in the municipality of Louise. The 
council. * x received a petition, are about to submit a local 
option by-law to the electors. The plaintiff, on his own behalf 
and on behalf of all t.ie other ratepayers (excepting the defen
dant councillors) moves for an interim injunction. The ground 
relied on is that the affidavit of execution of the petition docs not 
comply with the requirements of the statute. The objections are 
similar to those urged in the Sifton Case. Were the circum
stances similar I should follow that case.

The plaintiff swears that he is the owner of the cast half of 
section 5-3-11 west of the first principal meridian, that tin- 
value of his lands has been greatly depreciated by reason of the 
first and second readings of the proposed by-law and that if the 
defendants proceed to submit tin- by-law to the people, the value 
of will be further greatly depreciated. He says that he
estimates such depreciation to be 25 per cent, of the land value 
aud that unless the defendants are restrained he will suffer irre
parable loss and damage. He further states that unless the de
fendants are restrained as aforesaid they will spend the money 
of the defendant corporation in printing, ballots, publishing ad
vertisements and for other matters and things connected with 
the submission of the said proposed by-law.
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Stephenson is a fanner ami is not engaged in any other busi- 
ni-sh than that of farming: the lands mentioned in the affidavit 
of Stephenson are used solely for the purpose of farming; and 
there is no prospeet of their being used for any other purpose.

This is a r which a fleets tlie publie generally. The
plaintiff has shewn no special damage. In view of Shrimpion v. 
Winnipeg, W Man. L.R. 211 at 219, followed in Davis v. Winni
peg, 17 D.L.R. 40(>, 24 Man. L.R. 478 at 480. 1 can hardly hold 
that the Attorney-General should be a party. In Kngland it is 
the uniform practice that the Attorney-General should be a 
party to such proceedings, but in Ontario and in the lTnited 
States the rule prevails.

In Shrimpion v. Winnipeg, Mr. Justice Killam says :
Tin* i|iiviitioii of I hr right, of u rutrpnyrr to an injunction to prevent the 

conclusion of mieli an agreement Iiiih not hern a* carefully or fully argued 
on either side as I should have dewired. . . I feel that under the rircuni
stanees I too may well lie excused f om giving to the <|Uestion nil exhaustive
consideration.

lie justifies his conclusion upon the reasoning advanced in 
par. 915 (now 1580) of Dillon’s Municipal Corporations (5th 
ed.. 1911), as follows :

|The Judge here gave extracts from paragraphs 1580 and 
1581.1

This rule, however, does not obtain in Kngland. There the 
distinction is drawn between the rights of a shareholder and a 
ratepayer. The American rule having already been applied in 
this Court. I must also apply it. I do not think, however, that 
in every ease, no matter how trivial, the plaintiff’ may as of 
right demand it. I do not take that to be the meaning of the 
extract from Dillon.

There is no licensed hotel in the municipality. If such state 
of things continues, I fail to see how the plaintiff’s land will 
depreciate in value by reason thereof. In any event, 1 am not 
impressed with the argument that local option injures the value 
of fann lands.

I do not believe that the real complaint is because of the ex
penditure of money for the printing of ballots and the publish
ing of advertisements. I believe the real object is to prevent the 
voting. The ease was argued before me on the 7th instant, the

4
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plaint ill asking leave to file a further written argument, which MAN 
1 received on the 9th instant. The voting takes place in a few g. B
days. It is not shewn that the municipality is expending am „• 1 r Stem* kx sox
considerable sum. I believe the expenditure will be trivial and v.
the greater part, if not all. is no doubt already incurred.

1 am not impressed with the sincerity of the motion. I think Metee,,e- j. 
that under the special circumstances of this ease I should not en
tertain the application. The motion is therefore dismissed with 
costs.

CANADIAN PACIFIC R. CO v. WATTS. ALTA
Uberta Supreme Court. Seott. St unit. Itirk. mut Si mini him. .1.1. „

IhiimlH-i is. inn.
I. < AKKIKKS I # III K—4.'IO| KHKIUIIT- XllM’AYMKM OK NlllCCHt I'KIM 

A 1(11.Y LI AIII.K— MINT A K K—( 'o.\ SHI X KK ACTION AGAINST.
The |mt*oii who is |n imnrily linhle for the payment of freight on 

a railway Mhipnieiit is tile shipper of the good* : a eon tract to pat 
freight is to lie implied from the mere fact that he has plaeed the 
giaids with the carrier for the pnr|Mise of ladng carried to their 
destination ; and where by mistake of the railway the goods were 
delivered without collecting the freight indicated by the wav hill 
from the consignees who were agents holding the goods for sale as 
factors only and who by reason of the railway's mistake were led to 
suppose that the freight had lieen prepaid, the railway has no right of 
action against the latter for the freight.
Appeal from the trial judgment in favour of plaintiffs. statement 
Appeal allowed.
John Harnett, for appellant.
(1 eorge A. Walker, for respondent.
The judgment of the Court was delivered by 
Keck, .1. :—The plaintiff sues for $379.70. the freight charges 

upon goods shipped by the International Harvester Co. at Ham
ilton. Ontario, to the defendant at Innisfail. Alberta, in April,
1911. The “way-bill” stated the freight charges to be $373.70 
and indicated in the proper column that the sum was to be col
lected. On the arrival of the goods and the way-bill, the agent at 
Innisfail. following the usual custom, made out an “expense- 
bill.” In doing so. he. by mistake, noted in the appropriate 
column that the freight had been prepaid. A drayman, in 
whose favour the railway company had a standing order auth
orising him to receive all goods shipped to the defendant, re
ceived the goods in question and receipted for them on April 
27. 1911. ami delivered them to the defendant. According to
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the usual custom, the defendant as consignee, would receive 
a copy of the expense-bill and apparently they did receive such 
a copy either directly or through the drayman. This is virtu
ally everything of substantial importance established at the 
conclusion of the plaintiff's case. I think the had
made out no case against the defendant.

The evidence brought out during the case for the defence 
shewed some additional facts.

The defendants were “agents for the International Har
vester Co.” They were “just agents—holding them” (the 
goods) “as factors.” The custom between the company and the 
agents appears to have been that the agents were expected to 
pay the freight. If they felt unable to do so. they would tele
graph the company to that effect and the company would pay 
the freight charging the agents a straight 5 per cent, on the 
amount of the freight for doing so. The amount of the freight 
would be taken into account between the company and the 
agents on settlement between them whether the particular goods 
had actually been sold or not. A settlement—but not a final 
settlement—was arrived at between the company and the agents 
in the fall of 1911 ; a final settlement in the spring of 1913. The 
defendants did not act as agents or otherwise for the company 
during the selling season of 1912; they did so in 1913. but not 
since. The evidence docs not shew how the item of freight in 
question was treated in the account relating to the settlement. 
1 should suppose that neither having paid it. it did not appear 
in those accounts at all. On the occasion of the settlement in 
the spring of 1912. the company took over the goods, or such 
of them as remained on hand, comprised in the shipment in 
respect of which the claim for freight is now made.

I do not think that anything said by witnesses on behalf of 
the defendant assists the plaintiff’s case. I think that the 
International Harvester Co. is clearly liable for the amount of 
freight in question, but that the defendants are not.

After examining a number of authorities I find that the law 
applicable to the case as stated in 26 Halsburv’s Laws of Kng- 
land. lit: “Shipping & Navigation,” pp. 291. ft xcq. 400-401

'
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and 404. |The learned Judge here cited the said HcetioiiN at ALTA,
length and referred to the case of Donett v Hevkford (1833), 5 s. c 
Bum. & Adol. 521.1 ----

1 1 ANAUIAN

. . . The defendants are not shewn to have been the pur- Pacific

chasers of the goods or otherwise the owners of them. The 
evidence is to the contrary. It appears too that the defendants, 
by reason of the plaintiffs’ mistake supposed that the freight 
charges had been prepaid. There could, therefore, have been 
no intention on the part of either the railway company or the 
defendants which could properly found any inference that the 
defendants were, by receiving the goods, undertaking a liability 
to pay the freight or that the railway company was const 
releasing their lien. There is no evidence beyond what I have 
noted on which to ground any new contract on the part of the 
defendants either express or implied.

In the Court below the judgment was given for the 
For the reasons I have indicated. I think the appeal should he 
allowed with costs and the judgment entered dismissing the 
action with costs.

SWANSON v. THOMAS. MAN
Manitoba Coin / of I/#/>#«/. Hoirell, ('../.I/.. Richard*, Perdue. /'aunion nml (< ^ 

Ihififiarl, 77.. I. \ ore in her 30. 1014.
I. Principal anii auk.xt <8 1111—17)—Aoknt’n ixtkxtion — l‘\ihhcloskii 

PRINCIPAL—No AI TIIORITY—RATIFICATION.
A eon tract imule by a person intending to contract on U-lialf of u 

third party but without his authority, cannot In- ratified by the third 
party so as to render him able to sue or liable to lie sued on the con 
tract, where the person who made the contract did not profess at tin 
time of making it to lie acting on behalf of a principal.

| kcifihh'ij v. bnrant. | l!)0| | A.C. J40 followed: bn rid non v. Mel,el 
land. .12 O.R. 382. referral to.|

Apphai. from an action allowing commission for sale of land, statement 
Appeal allowed.
(Irahtim <( Co., for defendant, appellant.
II. .1. Herifman, for plaintiff, respondent.

Howkll, C.J.M. (dissenting) :—1 have read the judgment ho»hi. <m m. 

of my brother Cameron in this r and 1 come to the same 
conclusion. The husband, acting really for his wife, desired the 
assistance of the plaintiff in carrying out the transaction and 
admits saying to him : “If you help me make this deal I will pay

4
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you off-side." Perhaps he meant by this “off-side” that the 
plaintiff should get commission on the exchange as if agent for 
each of the parties. The plaintiff swears he did not know that 
the wife was the owner of the property and apparently the 
Judge believed him. The wife conveyed her property in part 
payment of the livery stable property of which she, through 
these negotiations, became the owner. The husband, when act
ing as a principal, but really as agent for his wife, promised tin; 
plaintiff to pay a commission for his assistance in carrying the 
transaction through. The plaintiff, thinking the husband was 
the principal took his note and afterwards claimed against the 
wife. 1 think he had a right to claim against her ami that the 
principles laid down in Thomson v. Davenport, 9 It. & ('. 78. 
apply—Also Colder v. Dobell, L.R. 6 C'.P. 486.

The plaintiff, however, has no right of action against both 
parties and if the husband had appealed the judgment against 
him would have been set aside as was done in Davidson v. Mt Lei
la nd, 32 O.R. 382. a case in many respects resembling this one.

1 would dismiss the appeal.

Richards, J.A.:—Tin* plaintiffs, being employed by parties 
named Johnson, to procure a purchaser for a livery stable and 
business at Arborg in Manitoba, advertised it for sale.

The defendant. Luther Thomas, saw the advertisement and 
negotiated with the plaintiffs to buy. On March 4. 1913, he en
tered, in his own name, into a written agreement with the John
sons to buy the property for .$7,800 “payable . . . by trans
ferring to the parties of the first part” (the Johnsons), a named 
quarter section of land, “at five thousand six hundred dollars 
($5,600) . . . and the balance or twenty-two hundred dol
lars ($2,200) as follows,” stating amounts and times of instal
ments making up the $2,200 with interest.

On March 10, 1913, the agreement was carried out by the 
Johnsons delivering possession and entering into a formal agree
ment to convey the livery stable and business to Luther Thomas’ 
wife, Nellie Thomas, who was the real owner of the quarter sec
tion, and she conveyed the quarter section to the Johnsons, and 
secured to them the postponed payments, making up the balance 
of $2.200 and interest.
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Swanson claimed from the Johnsons a commission on the man. 
sale of the livery stable and business, and was given, and ae- o. A. 
cepted. their promissory note for $600 in settlement. During swan bon 

the preliminary negotiations the plaintiff, Swanson, claimed -
from Luther Thomas a commission on the transfer of the quarter___
section, as if he wen» selling it as Thomas' agent. Thomas BI,lie,de",'A' 
agreed to pay one, and the amount was fixed at $200, for which 
Luther Thomas, on March 8, 1913, gave the plaintiffs his promis 
sory note, payable 3 months after date.

When Swanson took that note he did not know that Nellie 
Thomas owned the quarter section, or was the intended pur
chaser. Hut a day or so later, when the final agreement was 
being made, or had just been made, he learned that fact.

On July 17, 1913, Luther Thomas paid $50 on the note, the 
balance of which is still unpaid. Swanson made no claim against 
Nellie Thomas for payment of the commission till after January.
1914.

Mrs. Thomas took no part in the negotiations, but left the 
matter entirely in her husband's hands. She knew that he. as 
her agent, was bargaining for the livery stable and business, and 
that he was agreeing to transfer her quarter section in part pay
ment. She did not agree, or authorize him to agree, to pay a 
commission, and she had no notice or knowledge, till after Janu
ary, 1914. that he had been asked, or had agreed, to pay one.

This action was brought to recover from both Luther and 
Nellie Thomas $150, the unpaid balance of the $200 that Luther 
had so agreed to pay. Luther did not defend the action but 
Mrs. Thomas did.

The learned trial Judge gave judgment against both defen
dants for the amount claimed, holding that the husband had 
absolute authority from the wife to do anything that he did.
From that decision Nellie Thomas has appealed.

In stating the facts of the ease, I have, for the purposes of 
this judgment, credited the plaintiff's story as against that of 
the defendants, wherever there has been a conflict of testimony, 
and have done so because of the learned trial Judge’s finding, 
though I can not say that a perusal of the evidence would, but 
for his finding, have led me to that conclusion as to all matters 
in dispute.
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C. A

SWANNO.N

Thomas.

Richard*. t.A.

Assuming that it in a vast- where* it would he open to the 
plaintiff, in spite of hia having taken the $200 note, to proceed 
agaiiutt the undisclosed principal, and further assuming the facta 
to he as mentioned above, the question, 1 think, may he shortly 
stated thus :

Does the hare fact that a woman empowers her husband to 
buy property for her. and to agree to transfer her land in part 
payment therefore, imply authority to him to agree, on her be
half. to pay to the person, that she knows only as the agent of 
the other party, a commission, as if he were her agent selling 
her land. Such implied authority van go no further than to give 
him power to do what would ordinarily he expected as an inci
dent of such a transaction. I cannot see anything in this cast* 
that should suggest to her that a commission would be claimed 
from her. She knew that the plaintiffs were the Johnsons' 
agents. She had no reason to suppose that they would claim to 
have been hers.

With deference. I cannot agree with the learned trial Judge 
that there was an implied authority, from Nellie Thomas to 
Luther Thomas, to agree to pay a commission. In the absence 
«if an express authority, which is not suggested by anything in 
the evidence. 1 think the implication is that there was ro author
ity to him to so agree.

I would allow the appeal with costs, and amend the entry of 
judgment in the County Court by making it a judgment against 
Luther Thomas only, and by entering judgment of nonsuit in 
favour of the defendant, Nellie Thomas, against the plaintiff's, 
with costs.

ivniiK' j.a. Pkrdvk, J.A. : The plaintiffs, who are real estate agents, sue 
Nellie B. Thomas for commission for finding a purchaser of a 
quarter section of land belonging to her. She is a married 
woman and her husband, the defendant, Lou Thomas, conducted 
certain negotiations with parties named Johnson, and with the 
plaintiff, who was their agent. These negotiations resulted in 
an agreement which was reduced to writing, whereby the John
sons agreed to sell their livery business to Lou Thomas for a cer
tain sum of money, payable by Lou Thomas transferring to the 
Johnsons the above-mentioned quarter section of land and pay-
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ing the balance of thv purchase money l»y instalments. This 
agreement was executed under seal by the Johnsons and by 
Thomas. It was not disclosed at the time that the defendant. 
Nellie B. Thomas, was the owner of the quarter motion, or that 
she had any interest in the agreement. The transaction was. 
however, carried out by Mrs. Thomas conveying her land to the 
Johnsons and receiving a conveyance to her of the livery stable, 
etc., mentioned in the agreement.

Swanson states that Lou Thomas agreed to pay commission 
oil the sale of the quarter section, and Thomas says he agreed to 
pay personally a commission of $204). Some days after the pre
liminary agreement had been executed Lou Thomas signed a 
promissory note in favour of the plaintiffs for $200 as their com
mission. and lie afterwards paid $fi() on account of this note. 
J. J. Swanson, the member of the plaintiffs' firm who brought 
Thomas and the Johnsons together, states positively that Mrs. 
Thomas' name was not mentioned in connection with the com
mission or in connection with the note prior to the signing of 
the note. Thomas, on the other hand, says he told Swanson that 
his wife owned the land and would not pay a commission. Swan
son's evidence shews that the agreement as to commission was 

by Lou Thomas, who personally agreed to pay it, no men
tion being of his wife. Thomas apparently agreed to pay 
a commission himself as a concession to Swanson. Thomas being 
anxious to see the transaction go through. Both defendants 
state that the husband had no authority from the wife to agree 
on her liehalf to pay commission. No claim for commission was 

against the wife until a considerable time had elapsed 
after the dishonour of the note given by the husband.

Upon the note being dishonoured the plaintiffs brought this 
action to recover the balance of the commission from Nellie B. 
Thomas or from both defendants. A claim is also made against 
Lou Thomas upon the promissory note. The learned County 
Court Judge entered a verdict against Nellie B. Thomas on the 
ground that the husband had authority from his wife “and that 
he did it practically on his own liehalf. presumably for his 
wife.”

In considering this case one must bear in mind that there

MAN
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MAN art* two separate and distinct contractu indicated in the evi
(I A. dence : first, the contract with the Johnsons involving a sale or

SWANSON exchange of Nellie H. Thomas’ land ; secondly, the contract to

Thomas.
pay a commission to the plaintiff. Ratification, or rather adop
tion of the first contract by Mrs. Thomas was not a ratification

Perdue, .Î.A. of the second contract which was one made between her husband 
and a third party, the plaintiff's. The plaintiff's were the agents 
of the Johnsons who advertised tin livery business for sale. Lou 
Thomas went to them to purchase it. The transaction that re
sulted involved the transfer of the wife’s quarter section to the 
Johnsons at a stated value. The plaintiff's, although they were 
receiving a commission from their own principals, sought also 
to obtain a commission on the sale of the quarter section of land. 
There cannot he any contract that she would pay a commission 
to the plaintiff's implied from the circumstances. It rests upon 
the plaintiff's to prove a contract to pay. The argument ad
vanced for the purpose of inferring such a contract is that the 
husband was authorized by the wife to enter into and carry 
through the transaction with the Johnsons, and that therefore, it 
must be inferred that, as incident to that authority, he had 
power to bind her to an agreement to pay commission to the 
plaintiff's. But if we take Swanson's own evidence as express
ing the true facts (a position to which the plaintiffs cannot 
reasonably object). Mrs. Thomas’ name was not mentioned in 
connection with the transaction prior to the signing of the note, 
and the agreement as to commission was that the husband would 
personally pay it. Thomas did not say to Swanson that he 
agreed on behalf of his wife or on behalf of the owner of the 
land to pay commission. Swanson dealt with Thomas as the 
principal, and had no reason to believe that Thomas was acting 
for anyone else. It is positively denied by both the defendants 
that Mrs. Thomas was ever consulted or gave any authority to 
her husband to bind her to pay commission, and there is no evi
dence to the contrary.

Further, 1 think that the contract, made as it was and under 
the facts as shewn, was not capable of ratification by Mrs. 
Thomas so as to make her liable to be sued upon it, even if there 
were evidence of an attempt at ratification. As authority for
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this, I would refer to the decision of the House of Lords in 
Keighley, Maxsted d- Co. v. Durant, [1901] A.<\ 240. in which 
the doctrine of ratification is dealt with fully and it is laid down 
that a contract made by a person intending to contract on be
half of a third party, but without his authority, cannot be rati
fied by the third party so as to render him able to sue or liable 
to be sued on the contract, where the person who made the con
tract did not profess at the time of making it to be acting on 
behalf of a principal.

Under no aspect of this case can I find that Nellie It. Thomas, 
either by agreement or by her conduct, made herself liable to 
the plaintiffs for the commission claimed. 1 would allow th«* 
appeal with costs and enter a nonsuit with costs in the County 
Court as against Nellie It. Thomas.

Cameron, J.A. (dissenting) :—The plaintiffs sue the defen
dants. husband and wife, for a commission on the sale of a 
quarter section of land in Saskatchewan, owned by Nellie 
Thomas, the wife. The action is against the defendants jointly, 
against each of them separately and, lastly, against the husband 
on a promissory note for $200 given for the amount of commis
sion agreed upon. The plaintiffs published an advertisement 
for the sale of a livery business at Arborg owned by three per
sons named Johnson. Lou Thomas saw this and came to Winni
peg to see the plaintiffs and. after John J. Swanson, one of the 
plaintiffs, and he had made two trips to Arborg, they completed 
an agreement which Swanson drew up, March 4, 1913, and had 
signed by the Johnsons and L. Thomas. The agreement was 
signed on its date. This agreement was entered into subject to 
an inspection of the farm which was made by one of the John
sons, accompanied by Lou Thomas. They returned March 8, 
the parties discussed the agreement and certain alterations were 
made in it, including an increase in the amount of the expressed 
consideration from $7.300 to $7.800. The land was taken at 
$5.600. and the balance. $2.200. was made payable $550 on 
March 4. 1914. $500 September 4. 1914. $600 March 4, 1915. 
with interest at 7 per cent. Swanson made an agreement with 
Lou Thomas as to the amount of commission which was fixed at
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MAN $200 for which Thomas gave the promissory note sued upon.
C. A. dated March 8, on which $50 was paid July 17. 1913.

SWANHON In carrying out the agreement a conveyance of the quarter

Thuiiak.
section was made by Mrs. Thomas and a hill of sale of the livery 
stable property made to her. At the time of the giving the note

Cameron. J.A.
(dlwntlngt Swanson says he did not know who was the owner of the quarter 

section. It appears that the Johnsons agreed to pay a commis
sion and paid it in part. Of this fact Thomas was aware, pp. 9. 
and 17. Swanson says a commission was discussed between 
Thomas and himself before he gave the note. Mrs. Thomas ex
plicitly denies authorizing her husband to agree to pay any com
mission. and says she never heard of the commission until after 
the payment of the $50. and that no demand was made on her 
for it until the commencement of the action. She says she left 
the r in her husband's hands and had him act for her
throughout. Lou Thomas states that he told Swanson the farm 

ged to his wife “from the start.” also that he promised to 
pay the commission “off-side.” “1 gave him the note and told 
him 1 would pay him.” ”1 told him that my wife w ’t pay
him a cent. 1 said it was her property; 1 was making the deal 
and 1 would pay him off side,” and this before he gave the note.

Swanson, on being recalled, gave a definite denial to these 
statements.

The learned County Judge held that the husband had author
ity from the wife and gave judgment for the plaintiffs for 
$156.30.

It is argued that the plaintiffs having accepted the note of 
Lou Thomas for the commission and extended the time for tIn
payment thereof have electci i* remedy and < now hold
the defendant Nellie R. Thomas. The husband was here clearly 
agent for his wife and no proceedings short of judgment against 
the agent are conclusive proof of election to charge the agent 
es * ‘y. I do not consider this ease comes within the deci
sions referred to in Rowstead on Agency, p. 312 rt srq, to several 
of which we were referred. I would not draw from the facts 
here that the plaintiffs had elected, with knowledge, to accept 
the liability of the husband to the exclusion of that of the wife. 
In view of the judgment of the trial Judge, we must accept the
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plaintiffs' version of the facts. The promissory note is merely a 
conditional payment and their acceptance of. and dealing with, 
it does not necessarily preclude the plaintiffs from enforcing 
their claim against the wife.

In this matter the wife was represented by her husband 
throughout. She ratified the transaction and executed the neeew 
sary conveyance. The Imsbaml knew that the plaintiffs were 
representing the Johnsons and knew that they (the Johnsons), 
were liable to pay a commission. The trial Judge has found 
that the husband had full authority from the wife to do what 
he did in agreeing to pay a commission. It was certainly open 
to him to come to that conclusion, though, to do so. he had to 
reject their statements as to the husband's authority to pay or 
agree to pay a commission. The wife admitted that she had left 
the matter in the hands (if her husband and that lie had acted 
for her throughout. From this, and from the evidence gener
ally. the learned County Court Judge held that the interests of 
the wife and husband were identical and that the husband ban 
sufficient authority to bind his wife in the matter of a commis
sion. In view of all the circumstances. I am not prepared to re
verse his finding.

II.AiKiAHT, JJ.A. concurred with Richards and Perdue, JJ.A.

NEWTON v. HUSSON.
Sanknlcheiran Supreme ( 'nurl, llaullain, \r win nils ami IawhiiiI . JJ.

November 2H, 1914.
1. Bills and notch (| IV A -K7)— Promissory notc Presentment ms pay

ment—Oral PROMISE TO MAKE PAYMENTS—WAlVEK.
Waiver of presentment «if a promissory note at the place of payment 

is shown by an oral promise made by the maker after tin* note fell due to 
make payments on it at s|>ccificd times as admitted in his examination 
for discovery.

2. Biu* and notes ($ V A -105)- Promissory note -Transferred after
MATURITY—BüHJIMT To EQUITIES ATTACHING—SOLICITORS FEES —
Taxation of <xihts.

A promissory note given by the client for solicitor's fees is subject 
t«i the equities attaching to it in the hamls of the original payees when 
transferred after maturity; and where the costs would be subject to 
taxation the transferee will be entitled to judgment only for the amount 
at which the costs will he taxed on a reference for taxation, but not 
exceeding the amount of the note.

Appeal by plaintiff in action on a promissory note.
Appeal allowed.
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SASK. T. P. Morton, for appellant (plaintiff).
S C. A. A. Fisher, for respondent (defendant).

Newton

Husson.

The judgment of the Court was delivered by

Newlands, J.:—This is an action on a promissory note made
Newlindv J. by defendant in favour of Elliot & Elliot, and indorsed by them 

to the plaintiff after the same became due and was dishonoured. 
The defence was that the note was not presented for payment, 
and the learned trial Judge found that it had not been presented, 
and, following Jones v. England, 5 W.L.R. 83, he held that the 
plaintiff could not recover. On reading over the evidence I was 
of the opinion that there was evidence of presentment, but without 
considering that question further I am of the opinion that de
fendant waived presentment.

Section 92 of the Bills of Exchange Act (R.8.C. ch. 119) 
provides that

Presentment for payment is dispensed with (e) by waiver of presentment, 
express or implied.

A large number of cases have decided that a promise to pay 
after the bill is due with knowledge of the facts is a waiver. These 
eases are collected in Maclaren on Bills and Notes, 4th ed., at 
p. 2(H). In his examination for discovery put in at the trial, de
fendant said that plaintiff asked him to pay the note after it was 
due, and he promised him to pay $100 on it, ‘‘$50 now, and $50 
in the fall.” This, I think waives presentment.

As the plaintiff took the note after it was due, he took it with 
the equities attaching to it in the hands of the payees, Elliot & 
Elliot, from whom he got it. The consideration for the note was 
legal services rendered by them to defendant, for which they sent 
him an account which was put in at the trial. Defendant disputes 
part of this account. It should therefore Ik* taxed, and the de
fendant's liability on the note be restricted to the amount due 
by him to them. That is all Elliot & Elliot could collect on the 
note, and is therefore all plaintiff can recover, he having taken 
it from them after it became due.

The appeal should be allowed with costs. There should he 
a reference to the clerk of the Court to tax the bill of costs of 
Elliot Elliot put in at the trial, and judgment entered for the 
plaintiff for the amount so found to lx* due, not exceeding the 
amount due on the note sued on, with costs.
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ÜFFELMANN v. STECHER LITHOGRAPHIC CO. IMP.
Judicial Committee of the 1‘ricy Council, l.onl lJunctlin. I.onl Moulton, and '

Sir Jonhua William*, \orcmbn M, lull.
1. ('ll ATT1.1. MORTGAGE < K II A—7 I—I.XSUl.XI XI COMPANY—f ASM AW AMT

—Mortgagee nom i.nek or company—Collusion—sec cam ckeiu
TOR—PSK.II DICING OTHER < RKOITORS—ASKIUN MKNTH A NO PREFER
E.NCKs Act (Ont.).

A chattel mortgage given by a com puny when insolvent will lie m-i 
aside under the Assignments and Preferences Act, Ont., notwithstand 
ing that the consideration was a cash advance where the*chattel mort 
gage was made to u nominee of one of the company's officers and such 
officer provided the money and negotiated the transaction so as to 
pay oil a company debt for which be was surety and so relieve him 
self from that liability by collusion with another executive officer 
of the company to give the officer furnishing the money under cover 
of his nominee and to the secured creditor who was paid the money 
an unjust preference and to «leftat. hinder, delay, or prejudice other 
creditors both knowing the company to be insolvent.

|Stecher Litho Co, x. Ontario Seed Co.. 7 D.I..K. 148, 4ti ( ail. S.l .1!.
Ô4H. affirmed on appeal: Middleton v. l‘olloci:. 2 ( h.D. 104. referred 
to.]
Appeal from Supreme Court of Canada, sub. mom. Shelter statement 

LHho;jraphie Vo. v. Ontario Seed Co., 7 D.L.R. 148.
The appeal was dismissed.
The judgment of the Board was delivered by
Lord Dvnedin :—The Ontario Seed Co. was, in August. ix>rd Dunedm. 

1909, indebted to the Merchants Bank of Canada in the sum ot*
$8.254. In respect of this sum .Jacob Uffelmann, sec ret ary-treas
urer of the company, and brother of the appellant, was liable 
to the bank as surety under a bond and as indorser of notes 
discounted by the company to the extent of $7.7(H). The bank 
also held ns security an assignment of the book debts of the com
pany.

On August 12, 1909. the Ontario Seed Co. exceuted a chattel 
mortgage for $8,300 of all their effects, including book debts, 
in favour of the appellant, in return for which they got from 
him a cheque for $8,300. which was then paid by them to the 
Merchants Rank, thus paying off the debt of $8,254.

The respondents were as at that date, and arc still creditors 
of the company, and in December. 1909. they, on behalf of them
selves and other creditors raised this action to set aside the chat
tel mortgage in respect of the provisions of the Statute of Eliza
beth and of the Act, eh. 147 of 1897 of Ontario respecting as
signments and preferences of insolvent persons.

The action was tried by Mr. Justice Teetzel. It was proved 
that the whole of the money to honour the cheque given by the
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appellant was really found by his brother Jacob, and that the 
whole arrangements were made by him. the appellant being no 
more than a passive spectator who allowed his name to be 
used. It was also proved that at the time of the transaction 
the company was insolvent to the knowledge ot Jaeob.

In the circumstances the trial Judge, who saw the witnesses, 
found as follows :—

I ft ml a* a favt that, when the chattel mortgage was executed, the com
pany. through it* officer*. Otto llerohl. vice-president and Jacob VlTelmann. 
secretary treasurer, knew that the company wan insolvent, and that the 
company, through the said officer*, when they executed the chattel mort
gage in the name of the company, intended thereby to defeat, hinder, 
delay, or prejudice all the creditors of the company except the Merchant* 
Hank and Jacob I'Helnumn ; and further, that it wa* the intention of 
the company, through the said officers, to defeat the object# of the said 
Act by raising the money advanced under the chattel ni< rtgage to pay 
the claim of the Merchants Rank, and by paying the same to give an 
unjust preference to the hank and Jacob l "Helnumii, a* surety. I He also 
-aid: I I do not think under all the circumstances that the money could lie 
said to have been given to the company in good faith.

lit* accordingly set aside the chattel mortgage but directed 
that allowance should lx* made to the amount of the book debts 
which the bank had as security at the time of the transaction.

Appeal was taken to the Divisional Court, which affirmed 
the judgment on the main question, but set aside the rider as to 
the allowance of book debts. Appeal was then taken to the 
Court of Appeal which took the same view as the trial Judge, 
and finally appeal was taken to the Supreme Court of Can
ada. which took the same view as the Divisional Court.

The case seems to their Lordships to turn upon a question 
of fact and of fact alone. Had the present appellant been a 
third party there can be no doubt that the transaction would 
have been unimpeachable in spite of the insolvency of the com 
pany. For it is the ease that money actually passed : and any 
person, however insolvent, is entitled to give his property in 
security for money actually received. As Lord Mansfield said 
in the ease of Forcroft v. Devonshire, 2 Burr. 1)38. 942 :—

A notion that lending money to trader*, knowing them to be in dubious, 
tottering, or distressed eireumstanees. upon mortgages or liens is fraudu
lent. and consequently the contract, void in ease a bankruptcy • tsues, 
would throw all mercantile dealing into inextricable confusion.

But the moment it is found that the appellant Adam is truly
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Jacob under another name, a question of fact become* open for 
solution; and that question is whether the advance was a hunâ 
fide payment (there is no doubt it was an actual payment), or 
whether it was not a mere device to secure a preference to 
Jacob (he getting rid of his old liability as surety, and getting 
hold of the whole assets of the company), and to hinder other 
creditors as in a question with the favoured creditor Adam who 
was merely Jacob under another name. Now. as to this question, 
the trial Judge had no doubt on the evidence as laid before him. 
and all the members of all the three Appellate Courts have 
agreed with him. In the face of such a consensus of opinion on 
a matter truly of fact their Lordships would require to be 
clearly convinced that the evidence could not possibly lead to 
that result before they came to the opposite conclusion. This 
seems to end the matter; for. in other words, it is a finding 
that the circumstances of the case do not bring it within any 
of the cases set forth in sec. !$, sub-sec. 1 of the Assignments and 
Preferences Act. That allows sec. 2, sub-sees. 1 and 2 to oper
ate. and the learned Judges below have all held that the trans
action falls within the words of both sub-sections.

Their Lordships do not wish to express any opinion as to 
whether had there not been proved insolvency the transaction 
could have been avoided under the Statute of Elizabeth. The 
essence of challenge under that statute has been held in Eng- 
1 and to be the possibility of shewing that to use the words of 
Jessel. M.K., in Middleton v. Pollock, 2 Ch.l). 104. the debtor 
retains a benefit for himself. The statute of Elizabeth as it 
exists in England has been altered so far as Ontario is con
cerned, by certain amendments. But it is matter for considera
tion whether the amendments have had the result of altering 
what has been just expressed as the criterion to be applied to 
transactions alleged to fall within the statutes.

In the present case their Lordships think, for the reasons 
given, that the transaction is impeachable under the Assign
ments and Preferences Statute ; and they see no reason to 
doubt that the measure of relief is that given by the Supreme 
Court of Canada. They will therefore humbly advise Ilis Ma
jesty to dismiss the appeal with costs.
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HYDE v. WEBSTER.
Supreme Court of Canada, Sir Charles Fitzpatrick, C.J., Idington, Duff, Anglin 

and Brodeur, JJ. October 13, 1914.
1. Partnership (f VII— 30)—Expiration or—Renewal ok lease by one 

partner—Repudiation—Action against co-partner— Rights ok 
parties.

Where a partnership would expire by effluxion of time some months 
before the expiration of its lease of premises occupied by the firm, one 
partner may repudiate on his own Behalf and on behalf of the firm a 
renewal of the lease taken in the firm name by the other partner with
out his consent, and may, under Quebec law, maintain an action against 
his co-partner, with the lessor brought in as mis-cn-causc to hear judg
ment, for a declaration that the lease is null and void 

[Hyde v. Webster, 13 D.L.R. 388, 23 Que. K.B. 1. reversed.)

Statement Appeal from the judgment of the Court of King’s Bench, 
appeal side, 13 D.L.R. 388, 23 Que. K.B. 1, affirming the judg
ment of Lafontaine, J., in the Superior Court, District of Montreal, 
by which the plaintiff's action was dismissed with costs.

(treenshields, Green shields & Languedoc, for the appellant. 
Place Stockwell, for the rescindent, 

to Charte* Sir Charleh Fitzpatrick, C.J. (dissenting) .- This is an
Fitzpatrick. C.J. . .... .

/diwenting) actic i to set aside a lease. 1 he real point in issue is, in my 
opinion, largely one of practice and procedure : and, in that view, 
it is important, as we have the concurrent judgments of both 
Courts below, to carefully consider the relief which the plaintiff 
prayed for. The conclusions of the declaration are as follows:— 

Wherefore the plaintiff brings suit and prays that the said agreement pur
porting to be a lease between the dtfendant acting on behalf of the firm of 
Hyde and Webster, and the mis-en-eause, he declared null, void and of no effect, 
to all intents and purposes gue dc droit, that the mis-cn-causc be called in to 
hear the said judgment rendered to the same end. the plaintiff reserving 
his right to take such further action against the defendant as he may be 
advised in damages or otherwise.

This prayer of plaintiff's declaration by which he is bound 
contains a clear unambiguous statement of his position in this 
action. He asks that the lease entered into under the circum
stances hereinafter set forth should lie declared null for all purposes 
and there is no conclusion for a declaration that the lease is not 
binding upon the partnership or upon the plaintiff personally.

It is a settled rule of the Queliec law that the Court cannot 
adjudicate beyond the conclusions of the plaintiff’s declaration 
(art. 113 C.P.Q.) and no amendment can lx* allowed even More 
judgment by the trial Court which changes the nature of the 
demand (art. 522 C.P.Q.).

ti22
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The parties to the action (plaintiff and defendant) were CAW'
partners under the firm name of Hyde & Webster, and as such s.c.
occupied under a lease certain premises for the purposes of their lfvi)K
business. During the existence of that partnership and before

, , , 11^1 .... Websterthe expiration of the then current lease, the defendant obtained ___
in the name of the firm a renewal of the lease for a further period ,,
of three years from the date of its expiration.

The partnership expired by lapse of time before the new lease 
began to run, and the defendant remained in possession of the 
leased premises. The plaintiff, as I have just said, brings this 
action not to lie relieved of his obligations under the renewal lease, 
as was his right, mt to have that lease declared “void, null and 
of no effect for a'l purposes,” on the ground that the defendant 
without his consent took in the name of the firm a lease which 
would begin to run after the expiration of the partnership.

There is no doubt that the plaintiff was not bound to accept 
the benefit of the new lease and could not without his consent be 
made subject to its provisions. This is admitted by the defendant 
in the letter written by his attorneys before the institution of the 
present proceedings. But the plaintiff could not object to the 
defendant t mtinuing in the possession of the premises in his own 
individual right after the expiration of the partnership if the land
lord was content to keep him as a tenant. That was a matter 
which concerned the landlord and the defendant exclusively, and 
the plaintiff, relieved of all liability the moment he gave notice 
to the landlord that he r< " ed the action of his partner, was 
without interest to interfere. The landlord only could complain 
and he is content to allow the defendant to remain in possession 
of the premises. The defendant was thereafter solely bound to 
the due fulfilment of all the obligations of the new lease when the 
plaintiff repudiated his authority to enter into it (art. 1855 C.C.).
Planiol, in his commentary on the corresponding article of the 
C.N., art. 1764, states the law with his usual lucidity and accuracy 
in these words:—

L’engage men I est pria au nom de la société /tar un seul des associés. Cet 
engagement ne lie /mis les autres à moins qu’ils ne lui aient donné pouvoir à cet 
effet.

In view of what I understand is the opinion of the majority 
of this Court I detun it necessary to emphasize the fact that the 
defendant does not in his pleadings or in his factum say that the

A:A



(124 Dominion Law Reports. 120 D.L.R.

CAN.

s.c.

Wkuktkk.

Sir Charles 
Filr.patrick, (’..I.

(diwentln*)

least* is binding on the late firm or on his partner the plaintiff 
appellant, and no such contention was put forward by his counsel 
during the argument before this Court. His position throughout 
has been that his partner was free to accept or decline the lienefit 
of the lease and that in the latter alternative he, the defendant, 
was entitled to remain in possession of the premises under the 
renewal.

I venture to insist upon the nature of this action because 
apparently some misconception exists as to it.

In the Quebec system of procedure, distinct and consistent 
pleading is held to be essential to the right administration of jus
tice. As far back as 1810, Sewell, C.J., in Forbes v. Atkinson, 
Pyke K.B. 40, found it necessary to draw the attention of the bar 
to the difference in this respect between the French and English 
systems. The Chief Justice said:

In tlu* law of Knglund it is a genera! rule in pleading that a mere prayer 
for judgment without pointing out the appropriate remedy is sufficient, and 
that, the facts being shewn, the Court. ex officio, is bound to pronounce the 
proper judgment. Mut the reverse of this rule is the principle of the law in 
Canada. With us the conclusions are held to he essential to the proceedings, 
and must contain, à peine de nullité, all that the judgment of the Court must 
comprehend, for although the conclusions may by the Court be allowed 
or rejected in Into, or modified or allowed in part, and rejected in part, still 
irhat is omitted in the conclusions cannot lie supplied by the Court, not even 
if it appears in substance in the body, or libel, of the pleading.

The rule in Forbes v. Atkinson, Pyke K.B. 40, is still followed 
in Queliec. See Préfontaine v. Cie de Publication de La Patrie, 
0 Que. P.R. 183.

It did not occur to any one in the Quebec Court to ask for 
leave to amend because no effective amendment could be made 
except by substituting one form of remedy for another, which 
obviously could not he permitted.

This case affords an apt illustration of the necessity of adhering 
to the rule that this Court is bound by the issues raised in the 
Courts below. If this action had been brought to obtain relief 
of his obligation under the lease, different issues of fact would 
have been raised, the plaintiff would have been met by the offer 
.if the defendant's solicitors to relieve him of all obligation under 
the lease to which I have already referred and the issue would 
have been limited to a mere question of costs.

As a result of this judgment tlu* plaintiff gets what he did
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not ask for.................... is mulcted in heavy costs on an issue
which is not raised by the pleadings.

1 agree entirely with the two Courts below and am of opinion 
that this appeal should be dismissed with costs.

Idington, J.: The appellant and respondent were partners 
in a firm holding a least* running three months beyond the terms 
of the existing partnership.

The re? , without authority, secured in the name of
the partnership a renewal of the least* for three years. It is 
admitted neither could by the law of Quebec acquire such an 
advantage to himself as to have acquired such an t massing 
renewal in his own interest.

When the renewal secured in the name of the firm came to 
the knowledge of appellant he made a protest against such dealing 
and by this suit sought to have it set aside. The lessors stand 
neutral and make no objection to the rescission.

It is, of course, admitted that under the circumstances they 
are entitled to hold respondent liable to them and to indemnify 
them against loss for his unauthorized conduct of the business 
in hand.

It is said appellant has no interest such as to entitle him to 
maintain this suit. It is pretended, notwithstanding that alleged 
want of interest, that to put himself in a position to obtain a new 
lease or deal with the lessors therefor, he must lx* held bound to 
treat with this quondam partner on the basis of said lease being 
a valid renewal for such purpose. I am. with deference, unable to 
assent to such impotent conclusions as existing in law. The 
interest seems to me self-evident. In applying the law to the 
practical affairs of life we must see that the consequence of our 
reading and interpretation of the law is not such as to defeat its 
very purpose by means of some illusory dialectical skill in the* use 
of words.

I, therefore, submit that the appeal should be allowed with 
costs without prejudice to the lessors' right to insist, if necessary, 
upon respondent’s liability to fully indemnify them. This 
latter it is quite clear, in view of the correspondence had with 
appellant, is a matter of no consequence in this case.

Duff, J.:—The respondent (without authority as regards 
the app< professed in the name and on lx*half of the appel-
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hint (as well as on his own Ix'half) to execute the lease in question. 
I think the appellant is entitled to come into Court to obtain a 
declaration that the instrument produced by this wrongful exercise 
of pretended authority is not binding on him.

1 think the appeal should be allowed with costs in all Courts.

Anglin, J.: The appellant and the re* were engaged
in business in the city of Montreal as partners. The partnership 
terminated by effluxion of time on Decern lier 31, 1912. The 
business was carried on in premises No. 43 Common street, leased 
from the (Irey Nuns, the lease of which expired on April 30, 1913. 
In Sept end >er, 1912, in the absence of the plaintiff Hyde, the de
fendant, Webster, approached St. Cyr, the agent for the (irey 
Nuns, seeking a renewal of the lease in his own name. Hyde 
had already s]X)ken to the agent with a view to obtaining a least1 
for himself on the expiration of the partnership. When Webster 
saw St. Cyr the latter refused to give him a lease in his own name, 
but offered to give him a three years’ lease from May 1, 1913, 
for the partnership. This Webster agreed to take. A formal 
agreement which bears date Septemlx-r 20, 1912, was accordingly 
prepared and executed.

On returning to Montreal, Hyde repudiated this action of 
his partner, Webster, on the ground that he had acted without 
authority, and he brought the present action on November 7, 
1912. In the conclusion of his declaration he prays 
that the said agreement purporting to be a lease between the defendant 
acting on behalf of the firm of Hyde * Webster and the mis-en-caunc be 
declared null and void anil of no effect to all intents and purposes que de 
droit that the mis-en-cause be called in to hear said judgment rendered to 
the same end, etc.

The Superior Court dismissed the action, holding that the 
defendant had not authority to make the least* in question, and 
that it did not bind the plaintiff or the partnership unless the 
plaintiff should choose to ratify and approve of it, and that, having 
repudiated the conduct of his partner, the least* quoad the plaintiff 
is res inter alios acta, and consequently does not affect him, and 
that he, therefore, has no interest to maintain this action. This 
judgment was confirmed on appeal, Lavergne and Gcrvais, .1,1.. 
dissenting.

I am, with respect, of the opinion that the plaintiff is 
to the relief which he claims in his declaration, at least in part.

83
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Article 1855 C.C., which appears to govern the riglits of the 
parties, is as follows:—

1855. A stipulation that the obligation is contracted for the partnership 
binds only the party contracting when he acts without the authority, ex
press or implied, of his co-partners, unless the partnership is benefited by 
his act, in which case all the partners are bound.

In the French version the concluding clause of the article 
reads as follows :—

A moins que la société* n’ait profité de tel acte, et dans ce cas tous les 
associés en sont tenus.

In the corresponding article of the ('.N., No. 1 (>84. we find this 
similar provision:-

A moins que la chose n’ait tourné au profit de la société.
From the English version it might he deduced that the partner

ship would be hound by any advantageous contract made by 
one of the partners on its behalf; hut, from the French version, 
and more particularly in the form which the excepting clause takes 
in the C.N., it seems reasonably clear that an unauthorized con
tract made in its behalf will bind the partnership, in the absence of 
ratification, only if it has in fact derived profit from it. Laurent, 
commenting on the article of the (\N., in vol. 2fi, at p. 353, says:-

Si cependant il agit et que l’acte soit profitable à la société, la loi valide 
l’acte, mais seulement dans une certaine mesure, en tant que la société a 
profité; elle donne donc action A l’associé; mais ce n’est pas l’action du 
mandat, c’est une action moins favorable, que l’on appelle l’action de in 
rem verso; nous en avons traité au chapitre des qunsi-contrals; c’est une 
espèce de gestion d’affaires, donc un quasi contrat; il en liait une obligation 
fondée sur l’équité. L’associé a agi au nom de la société sans pouvoir, il 
ne l’oblige pas; mais l’équité s’oppose ù ce que la société s'enrichisse à 
ses dépens; la loi la déclare obligée en tant qu’elle s’est enrichie.

In the present case it is clear that the lease was made for the 
partnership, and it has been properly found that, in making it, 
Webster acted without authority, express or implied, from his 
co-partner. It is also clear that the lease is upon advantageous 
terms and would be of value to the partnership if its business 
should be continued, and is an asset which can be profitably dis
posed of for the benefit of the partnership to one or other of the 
partners. On the other hand, it has not been shewn that the 
partnership had actually derived any benefit from the lease at 
the time the action was instituted, i.e., nearly two months 
before the partnership expired and five months before the lease 
in question would become operative. In his plea the defendant
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(1) That the defendant in professed exercise of his' authority 
as a partner of the plaintiff undertook to hind the partnership

Anglin, J. by tin instrument in writing evidencing a lease of real property:
(2) That such a lease subjects the lessee to obligations towards 

his lessor:
(3) That, although made without authority, the lease might 

become binding on the partnership by ratification, express or 
tacit (art. 1727

(4) That, although made without authority, the lease may be 
binding on the partners to the extent to which the partnership is 
benefited by it :
the plaintiff, in my opinion, had a sufficient interest to enable 
him to maintain this action for a declaration that the lease is not 
binding upon the partnership. That is in substance the relief he
asks.

W e an* not at present concerned as to the ultimate conse
quences of such a judgment—whether it will leave the lease 
binding upon the defendant or will open the door for the granting 
by the landlords of a new lease to either the plaintiff or the de
fendant. In his declaration the plaintiff states that 
the mis-ni-rauxe through their authorized agents have declared their willing
ness to lease the premises to the plaintiff alone from and after the 1st of 
May. 1913.
This allegation is not admitted in the plea of the defendant. 
The mix-cti-cauac are not made parties to the action for any other 
purpose than that they may be “called in to hear the judgment 
rendered." They have not pleaded or been represented in the 
action, and there is nothing before us to shew whether they are or 
are not willing that the lease, if binding only on the defendant, 
Webster, should stand as a lease to him individually. Without 
their assent, Webster cannot hold them bound to accept him as 
sole tenant. Neither is it clear that if the landlords should decline 
to accept Webster as their tenant and should execute a lease in 
favour of Hyde, he would not be bound to account for any profit 
made by him out of such lease on the ground that he had acquired 
it by reason of his having been a member of the firm of Hyde & 
Webster. That question is not before us for determination, and 
has not been tried.
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l'pou the findings that Webster made the lease without i e 
authority, express or implied, of his partner Hyde, and that Hyde 
has not ratified, but on the contrary, has repudiated his act, and 
it not having been shewn that the partnership had profited (« 
profite) by the lease at the time this action was brought, 1 am 
of opinion that the plaintiff was entitled to have it declared that 
the lease was not binding on the firm of Hyde & Webster, or upon 
himself as a member of that firm. Beyond that nothing should 
or can be determined in this action.

I would, for these reasons, with respect, allow this appeal with 
costs throughout.

Brodeur, J., dissented. Appeal allowed with costs.
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COLLIER v. CITY OF HAMILTON. ONT.
Ontario Supreme Court. Appellate Division, Meredith. C.J.O.. Maelaren.

and llodtgins. JJ.A., and ('lute. ,/. Xnreinher 27. 1014.
1. MANTKK A XI» SKRVAXT I g 11 A4—11.» I—lX.lt RY TO SKRVAXT- KxiT.ONlOX 

—RKAKOXAIILK CARK—PROI'KR AFPI.IAXCKS—l*XXKCKHHARY RISK.
The utmost duty of a municipal corporation as regard* its employee* 

operating it* waterworks is to take reasonable care to provide proper 
appliance* and to maintain them in a proper condition and so to earn 
on it* oiH'ratioii* as not to subject those employed by it to unneces
sary risk.

[ Smith v. linker. | I Hill | A.C. d2f>, applied; McArthur v. Dominion 
Cartridge Co.. [HlO.ij A.C. 72; and Winnipeg Electric v. Selnrartz. Hi 
D.L.H. ISHI, 4SI Can. S.C.R. HU, distinguished.]

Appeal from the judgment of the Senior Judge of the statement 
County Court of the County of Wentworth.

('. IV. lUll, for the appellant.
F. U. Waddell, K.C., for the defendant corporation, respond

ent.
S. F. Washington, K.C., for the third party, respondent.

November 27. The judgment of the Court was delivered by Meredith, r.j.o. 
Meredith, C.J.O. :—The highest ground upon which the appel
lant’s case can he rested is, that it was the duty of the respondent 
corporation to take reasonable care to provide proper appliances, 
and to maintain them in a proper condition, and so to carry on 
its operations as not to subject those employed by it to unneces
sary risk : per Lord Herschell in Smith v. Baker rf* Sons, 118911 
A.C. 325. 362; that the respondent corporation neglected that 
duty ; and that his injuries were occasioned by the neglect of it.

No case was made which would warrant that conclusion being
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reached ; there was no evidence that this reasonable care was not 
taken. There was nothing to warrant the conclusion that the 
gas which escaped came from the mains of the third party, and, 
as I have said, it is now shewn that the nearest gas-main was a 
block distant from the concrete chamber: and there was, there
fore, no reason to anticipate that gas from that source would 
or might enter the chamber; and, in addition to this, there was 
nothing to indicate that there was any opening in the walls or 
floor of the chamber through which, if gas were present in the 
soil owing to an escape from the main, it could enter.

Had it been shewn that there were gas-mains near the cham
ber, it may be that the jury might have drawn the inference 
that it was the escaping gas which was ignited, and possibly 
have inferred, in the absence of any evidence to the contrary, 
that it entered the chamber through some opening that had been 
left in its walls or floor.

The learned Judge here referred to McArthur v. Dominion 
Cartridge Co., |1!)05J A.C. 72, and Winnipeg Electric HAY. Co. 
v. Schwartz, 16 D.L.R. 681.

In the case at bar there was no evidence of any defect in 
the concrete chamber, and it was shewn that, although there 
were many of these chambers in the city’s streets, no accident of 
the kind, or indeed of any kind, had happened in connection 
with any of them, nor was there anything to indicate the 
nature of the gas which exploded or to prove from whence it 
came.

The result is, that, in our opinion, the ruling complained of 
was right, and the appeal must be dismissed with costs.

N. S. VAIL v. BANK OF B.N.A.
-----  Nova Scotia Supreme Court, Drysdale, J. August 10, 1914.
S-C. | Master and servant (§ III B— .'KM))—Construction work by con

tractor—Employer’s DUTY TO PROTECT PASSERS-BY—FOR WHAT ACTS 
OF CONTRACTOR EMPLOYER IS LIABLE--KmPLOYINO COMPETENT CON
TRACTOR; EFFECT OF.

Where a person employs another to do construction work which, in 
the natural course of things, will involve a duty towards passers-by 
on the adjacent street to reasonably protect them from material falling 
upon them during the work of erecting the building, the owner for whom 
the work is being done is not relieved from the responsibility for the 
performance of that duty by employing an independent contractor to 
perform it and to assume the whole responsibility for such protection, 
however competent the contractor may In-.

[Pickard v. Smith. 10 C.B.N.S. 470, and Tarry v. Ashton, 1 Q.B.D. 
314, considered.)
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Action against an owner by a passer-by for personal injury 
sustained by a window falling upon him from a building in course 
of construction where the owner had the work done by an inde
pendent contractor, involving the owner's alleged duty to protect 
the public in any event. Judgment was given for the plaintiff.

The statement of claim alleged that the defendant was con
structing a building adjoining a highway in the city of
St. John, whereby it became the duty of the defendant to carry 
on the construction of the building with such care and skill that 
the public while using the said street should not be injured thereby, 
and to ' means to prevent injuries arising therefrom to 
persons passing along the said street ; and that the defendant, 
by its contractors, agents and workmen, conducted itself so 
negligently and unskilfully in and about the construction of the 
said building and in suffering the walls and timbers thereof to 
be insecure, and so wrongfully and improperly omitted to take 
means to prevent the walls and timbers thereof from falling upon 
persons passing along the said street or to give them warning 
in that behalf, that by reason of the premises a portion of the 
walls and timber of the said building fell upon the plaintiff and 
struck him as he was lawfully passing along the street, and by 
reason thereof the plaintiff was knocked down with great violence 
and one of his ribs was broken and other injuries were suffered. 
The defence denied liability, principally on the ground that it 
had employed a competent and independent contractor to do the 
work and was under no duty to the public to take care.

The plaintiff was struck by a window shutter about 0 feet 
wide and 10 feet high used to block a window until the sash 
should be put in when the building was finished.

//. Mellixh, K.C., ./. A. Chislwlm, K.C., and /’. 1C Taylor, 
K.(\, contended that the bank, whether under a duty or not to 
guard pedestrians from danger, had completely discharged that 
duty by the appointment of a competent and con
tractor, and was not, therefore, liable to the plaintiff. 1 hey 
cited Pickard v. Smith, 10 C.B. (X.S.) 470; Tarry v. Ashton, 
1 Q.B.D. 314, 46 L.J.Q.B. 200; Recdie v. L. <V A .11'. Ry. Co., 4 
Exeh. 244.

F. L. Mil tier, K.<\, for the plaintiff.

Bank of 
B.N.A.

Statement

Argument
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Dhysdale, J.:- -The defendant hank, hv contractors, were, 
in March, 1014, erecting a building on a lot of land fronting on 
Dock St., in the city of St. John, N.I3. At that time the building 
was not complete, and the plaintiff, whilst lawfully using the side
walk of Dock St., was injured by means of a temporary window 
in said building falling upon him. 1 think there was no extra
ordinary wind-storm on the occasion to cause the window to fall, 
and that it really fell as a result of faulty fastening. It is said 
here that the bank is not liable because the work was being done 
by an independent contractor, and that the fault or default is 
that of the contractor and not of the bank. The law on the 
subject in connection with such a contention is, I think, concisely 
stated in Halsbury as follows:—

Where a person employs another to do work which does or in the natural 
course of things will involve or result in a duty on the employer either 
towards the community or towards a third party, the employer cannot 
escape the responsibility for the |H-rformance of that duty by employing 
someone else to perform it, however competent such person may be, even 
though such person is an independent contractor and has agreed to assume 
the whole responsibility.

I think the natural course of things here involved a duty on 
the bank, or on the part of any one building on the edge of a public 
street such as Dock St., to reasonably protect passers-by whilst 
the structure was in progress of building. Temporary windows 
were, no doubt, usual and necessary things in the course of the 
construction, and the mere fact that such window fell out on the 
street and injured a passer-by is in itself evidence of improper 
handling or fastening, and I am of opinion that it is a dut y which the 
law casts upon the owner of such premises as is described in the 
evidence in this case to maintain such windows in a safe state 
so far as public passers-by are concerned. Numerous authorities 
were cited in support of this position, and 1 do not think that the 
cases cited for the defence, such as Pickard v. Smith, 10 C.B. 
(N.S.) 470, and Tarry v. Ashhm, 1 Q.B.D. 314, and others, inter
fere with the proposition contended for by plaintiff here, but rather 
support it.

I find that the window or temporary stopping was so negli
gently put or held in place that plaintiff’s injury was thereby 
caused, and that the defendant bank, as the owner of the land and 
engaged in putting up the building by its contractors or agents, 
must be held responsible for the damage. On the question of
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damag<‘s I have some difficulty. The attempt to fasten defective 
eyesight as a consequence of this injury was, I thought, far 
fetched, such defect being obviously the result of age. I think 
permanent injury to the plaintiff was not established. However 
painful the accident was, I am convinced that he recovered 
therefrom. 1 assess the damages that I think ought to l>e con
sidered as reasonable at SI,000.

Judgment for plaintiff.

Re BRITISH COLUMBIA RAILWAY ACT AND C.N.P.R CO
Itritinh Columbia Supreme Court. Hunter, CJ.H.C. June ft. 1AI4.

1. Arbitration iglll—171—Awabi»—Voxci.i sivknkbb—Appkal— Raii 
way Act (B.C.)

An award in arbitration proceeding* under the Hail way Act R.8.B.C. 
1011. i* final ami conclusive except for the statutory right of appeal 
(wee. US): it. cannot lie altered except by the Court on the hearing of 
the appeal, ami the power of remitting and setting aside an award 
upon motion i* excluded.

f I Vi n Horne V. Winnipeg It. Co.. 14 D.L.R. Nft7. and Ontario amt 
" " bt • H. Co. \\ i allit rea, 11 < an. By. Cas. I. cited I
Application by the land-owner to remit an award to arbitra

tors for them to specify the several items allowed in respect of 
compensation for lands taken and lands injuriously affected, 
heard by Hunter, C.J.B.C., at Victoria. B.C.. June 9, 1914. 

Application dismissed.
F. ('. Filial! for the land-owner.
The award is ambiguous inasmuch as it awards a lump sum 

to the land-owner in respect of compensation for lands taken 
and lands injuriously affected. There should he separate items 
shewing what the arbitrators allowed for the land taken, for 
severance and for other heads of damage. There is power in the 
Court to remit an award under sec. 13 of the Arbitration Act.

Van liante v. Winnipty Ha il tea a Company, 14 D.L.R. 897 ; 
He Montgomery, Jones <t Co., and Liebentkal, 78 L.T. 406; 
11 ttmphrcys v. Tin Corporation of the City of Victoria, 17 
B.C.R. 258.

Mayers, for the railway company.
The B.( '. Railway Act contains a complete code applicable 

to arbitration in respect of lands taken by railway companies 
and the Arbitration Act has no application.

By sec. 56, sub-sec. 2. the award is to be final and conclusive

it.X.A

B.C.
8. C.

Argum- ut
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except as thereinafter provided. The provision referred to is 
see. 68. which gives a right of appeal which is unknown in 
respect of ordinary arbitrations. The difference between the 
Provincial Act and the Dominion Act is seen in see. 209 of the 
Dominion, Act, being eh. 37, R.S.C., which by sub-sec. 4 
expressly saves the existing jurisdiction in eases of arbitration. 
There is no such provision in the Provincial Act, and the omis
sion, coupled with the provisions of see. 56, sub-sec. 2, and a 
consideration of the minute provisions made in the Provincial 
Railway Act with regard to arbitrations shews that the ordin
ary powers of remitting and setting aside awards are intended 
lo be excluded. In any case the Court will not remit an award 
for the purpose of having the items of compensation segregated. 
Ontario tV Quebec U. Co. v. Voilures, 11 Can. R.v. Cas. 1.

Hunter, C.J.B.C. :—I think that sec. 56, sub-sec. 2, is con
clusive upon the point, and prevents an award being dealt with 
by the Court otherwise than under the provisions of sec. 68. 
Once an award is made it is to be final and conclusive except for 
the right of appeal newly created by the statute, which I take to 
mean that it cannot be altered in any respect except by the 
Court uifon the hearing of the appeal. Thus the powers of 
remitting and setting aside awards is excluded. Sec. 68, sub
sec. 2, provides that upon the appeal the practice and proceed
ings shall be as nearly as may be as upon an appeal from the 
decision of an inferior Court to the Supreme Court, and 1 know 
of no jurisdiction in the Supreme Court to order a Judge of an 
inferior Court to re-write his judgment. Moreover, even if 
there were power in the Court to remit the award I do not think 
it should be remitted for the purpose of causing the arbitrators 
to specify the particular amounts which they have awarded in 
respect of particular items of damage. The whole scheme of 
arbitration proceedings is to arrive at some compromise between 
conflicting interests and it may very well be that no two arbitra
tors agree upon any particular head of damage, but, by a pro
cess of mutual concession, succeed in arriving at an agreement 
as to the total amount to be awarded in respect of the entire 
claim.

The application will be dismissed.
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TILL V. TOWN OF OAKVILLE
Ontario Supreme t'unrt, Middleton, ./. Map 27. 1014.

1. VOXTBIBL'TION I § I—3)—JOINT DKFF.X HANTS—JOINT ACT OF BOTH—LlA

Where two independent arts of negligence respectively committed by 
the two defendants caused the injury and each of such acts would 
have been innocuous hut for the other of them, both defendants are 
liable for the damages and there is no right of contribution or indem
nity Iietween them, but the court has a discretion to direct contribution 
a* to the costs awarded to the plaint ill' against them.

Action against the Corporation of the Town of Oakville 
and the Bell Telephone Company of Canada to recover dam
ages. under the Fatal Accidents Act, for the death of the plain
tiff’s husband from the effect of an electric shock, the plaintiff 
alleging negligence on the part of one or both of the defendants.

Each of the defendants served a third party notice upon the 
other, and the issues raised thereby were ordered to be tried with 
the action.

M. //. Ludwig, K.C., for the plaintiff.
E. F. B. Johnston, K.C., and I). Inglis (haut, for the defen

dant the Corporation of the Town of Oakville.
1). L. McCarthy, K.C., and F. M. Burbidgc, for the defendant 

the Bell Telephone Company of Canada.

May 27. Middleton, J. :—George Garfield Till, on the 13th 
April, a913, while carrying a portable electric light lamp in the 
cellar of the Murray House, an hotel in the town of Oakville, 
received a shock from a high voltage current which had im
properly obtained access to the lighting wires ; resulting in hifj 
immediate death. This action is brought by his widow on be
half of herself and his infant children. She claims against both 
the corporation of the town, which operates, through a commis
sion. the electric lighting of the town by high voltage current and 
the supply of low voltage current for the lighting of residences, 
and the Bell Telephone Company of Canada.

Till’s death took place early in the morning of Sunday the 
13th April, 1913. A man named Harker had met his death 
in a somewhat similar way on Friday the 11th. Harker’s 
death was supposed to have been occasioned by the escape 
of the street lighting current ; and for the safety of the 
inhabitants of the town the street lighting eurrent was
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ONT. off from the evening of Darker’s death until after the happening
8. C. of the accident to Till. This indicated that the current which

Till

Town of 
Oakville.

caused Tills death must have escaped from the house-lighting 
primaries to the street-lighting circuit in some way.

A thorough investigation followed, with the result of the
Middleton. J. ultimate location of the trouble upon an electric light pole at 

the corner of Second avenue and Union street.
Nothing could well be more dangerous than placing a pole of 

a high voltage system immediately below and midway between a 
span of telephone wires. Furthermore, this pole was at such a 
height as not to afford an adequate clearance to the telephone 
wires.

I think that negligence on the part of the town existed both 
in the state of affairs found opposite the Murray House and in 
the state of affairs existing at Union street, and that there was 
negligence both in construction and in inspection, particularly in 
view of the serious storm which, it was known, had, to some ex
tent at any rate, disarranged the service, and in view’ of the 
notice afforded by the electrocution of Harker on the preceding 
Friday. 1 am inclined to think that the contact in front of 
the Murray House must have existed from a time anterior to 
the wind-storm ; and any reasonable inspection ought to have 
discovered it without difficulty.

I am also, after careful reflection, compelled to the view that 
the contact at Union street was caused by the Bell Telephone 
( 'ornpany’s employees.

Assuming, then, that 1 have rightly apprehended the facts, 
and that the death of this unfortunate man was the result of 
two independent acts of negligence, on the part of the respective 
defendants, and that each act would have been innocuous save 
for the other negligent act, what are the rights of the parties?

As, under our Rules, the plaintiff is permitted to join 
as defendants those against whom he is entitled to relief, 
either jointly or severally, some of the difficulties existing under 
the earlier practice have disappeared. Yet it is important to 
bear in mind that the defendants cannot be regarded as joint 
tort-feasors.

I think the real test is that indicated in Dominion Natural 
(las Co. v. Collins, [1909] A.C. 640, where at p. 646 it is said :
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“It has. however, again and again been held that in the case of 
articles dangerous in themselves, such as loaded firearms, 
poisons, explosives, and other things cjusdem generis, there is 
a peculiar duty to take precaution imposed upon those who 
send forth or install such articles when it is necessarily the case 
that other parties will come within their proximity. The duty 
being to take precaution, it is no excuse to say that the acci
dent would not have happened unless some other agency than 
that of the defendant had intermeddled with the matter. A 
loaded gun will not go off unless some one pulls the trigger, a 
poison is innocuous unless some one takes it, gas will not explode 
unless it is mixed with air and then a light is set to it. Yet the 
cases of Dixon v. ID II (1816), 5 M. «k S. 198. Thomas v. Win
chester (1852), G N.Y.R. 397, and Tarry v. Smith '1879), 4 C. 
P.D. 325, are all illustrations of liability enforced. On the other 
hand, if the proximate cause of the accident is not the negli
gence of the defendant, but the conscious act of another volition, 
then he will not be liable. For against such conscious act of 
volition no precaution can really avail.”

In order to take the case out of the rule laid down by Lord 
Esher, it is necessary to find the conscious act of another voli
tion, which 1 understand to be a deliberate and intentional 
wrongful act, something which quite exceeds and goes beyond 
mere negligence on the part of that other. The last case re
ferred to clearly indicates that this principle applies even where 
a high standard of obligation is created by reason of the dan
gerous nature of the substance under the defendant’s control, 
which either brings the case within the rule of Hylands v. Flet
cher (1868), L.R. 3 II.L. 330, or necessitates such a degree of 
care as to amount almost to an insuring of safety.

Sullivan v. Creed, J1904] 2 I.R. 317, is a case in which the 
owner of a gun was held liable where he left it in such a place 
that he might have reasonably expected what happened, namely, 
that a little boy, in playing with it. caused its discharge. This 
ease is chiefly of value as an illustration of another aspect of the 
law discussed in Rickards v. Lothian -, what took place was what 
a reasonable man ought to have expected.
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For these reasons. I think that the plaintiff is entitled to re
cover against both defendants.

I have much difficulty in considering the rights of both de
fendants as between themselves. Where defendants are held 
liable because each has been guilty of an act of negligence which 
is a proximate cause of the injury, can there be any right on 
the part of either to claim indemnity against the other?

The case, as I have already indicated, is not one falling 
within the principle of Merry weather v. Nixan (1799), 8 T.R. 
186, for there the tort was joint ; but I think the principle is of 
wider application : for what that case really determines is that 
the fact of a recovery against two defendants for a tort for 
which they are both responsible does not of itself create a right 
to contribution or indemnity, even if the plaintiff elects to ob
tain payment solely from one. This law has been modified so 
as to permit contribution or indemnity if, apart from the fact 
of the plaintiff’s recovery and the payment by one, there can 
be found any ground upon which to base either contribution or 
indemnity, so long as the contract, express or implied, upon 
which the right is based, is not itself unlawful or in contraven
tion of public policy. See The Englishman and The Australia, 
11895] P. 212; Dugdalc v. Lovering (1875), L.R. 10 C.P. 196; 
Toplis v. Granes (1839), 5 Bing. N.C. 636; Betts v. Gibbins 
(1834), 2 A. & E. 57; Corporation of Sheffield v. Barclay, 
11903] 1 K.B. 1. I am, therefore, unable to give either con
tribution or indemnity as between the defendants. I would, 
however, suggest that the plaintiff will be doing nothing more 
than what is right if she arranges that the judgment shall be 
levied against the defendants equally.

The question of the amount which the plaintiff should re
cover remains to be considered. The deceased was earning 
approximately $75 to $80 per month. lie was 32 years old; 
his wife a year older. He left three young children, and since 
his death posthumous twins have been born. The expectation 
of life of the husband and wife would be each about 32 years; 
the joint expectation of life would of course be less. The pre
sent value of an annuity of one dollar, according to the tables 
used for computing dower, having regard to the widow’s present

■
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age, would be $12,771 ; but this does not make an allowance for 
the possibility of the husband’s earlier decease. Taking the lig
ures suggested by Mr. Ludwig, $600 per annum, this would 
mean a recovery of $7,662, not $18,000, as he suggests ; for 
$18,000 invested at six per cent, would yield an income of $1,080 
per annum, leaving the capital intact at the wife’s death.

Having regard to all factors that have to be considered in 
a problem of this kind. I cannot see my way clear to assessing 
more than $6,000.

The plaintiff should have her costs against both defendants, 
and I think that I have power to direct contribution with re
spect to costs ; so. while I make the defendants both liable to the 
plaintiff' for costs. I direct that as between the defendants each 
pay one-half. See F o itchier tV Sun v. St. Louis (1889). 13 
P R 318.

There will be no costs as between the defendants with relation 
to the third party proceedings

f Appeal tillnwvil. .IllIIHilly IK. IflLVI

CHURCH v. HAMILTON
(fuebrc Hup rior rouit. Mvt'uilill. ./. .him |J. |«i|4

1. HI'MIAXII AND WIKI i 6 I A 2—15 I—LIABILITY i.K III s|| V Ml mil WHIM
NIPPOBT — NKKIIV MHVl MNT XM KN — Al l XI KVIAKY Xl.I.OXX X\< I 

A decree nf separation from lied iiihI Im>mr«| obtained lix tin- husband 
against hi* wife in tin* Superior Court of tin- Proxinee of QueU-e ab
solve* him from tin* obligation to receive tin- wife into Ii!n house Imt it 
doe* not relieve him xxhen resident in tluit province from the ohligat ion 
of paying for her support when in newly circumstance* in an net ion 
hrought by her for an alimentary alloxvance while also resident in the 
province of QucIm-c.

f fini'M v. Minim. 7 Que. N.C. 287. eon*idered. |
2. IIi'hb.xM» ami xx ikk i # I A 2—15 i—Separation kkoxi m:n ami iioakik—

Alimentary allowance — Law ok qi kiik:< .
Iln- law of Queliee applie* in ileeiding tin* i|in--tion of alimentary 

allowance to a wife separated from lied and lioard. xx here the parties 
reside in that province although they were married elsexvhere.

Action by wife for alimentary allowance.
Judgment for plaintiff.
fusgrain, Laver if, Rivard tV Marchand, for plaintiff. 
('Iwquette, (ialt/nault, St. Laurent, Metafier <(• Laferte, for 

defendant.
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were declared separate from bed ami board, by a judgment of 
this Court bearing the No. 233.

Plaintiff, the wife. is described as of the city of Montreal. 
The husband is domiciled in Quebec. Plaintiff alleges she is 
poor, has no personal means id' support and is incapable of 
working for her living on account of illness; she seeks an alimen
tary allowance from her husband, the defendant, of $20(1 per 
month.

Defendant pleads that the matrimonial domicile was in the 
province of Ontario; that the said judgment of separation was 
in his favor; allegation 3 continues:

Qu'il a été établi «hui* la dite cause, ce «pii eat vrai, «pie l«ira«pie l«-a 
conjoin in étaient «lomiciliéH, à Portage la Prairie, «Inna l«- Manitoba, la 
présente «li'niamh'reaae avait été infidèle A s«>s devoirs «Vépouae. s'était 
rendue coupable «railiilti're. avait ahamlonné son mari et ses «-nfants et 
s'en était allée vivre A l'étranger.

Defendant admits lie has paid plaintiff nothing since said 
judgment; lie alleges that when plaintiff abandoned him and his 
children, she took with her. personal property worth $10,000; 
in parag. 7. he alleges:

Tant en vertu «le la loi «le la Province d’Ontario, «ni le mariage a été con
tracté, «piVn v it ii «l«- la loi «li- la Province du Maniteiha. ml le- conjoints 
étaient <lomicili«'s lors <!«•« faits alb'-gin's «lans le paragraphe :$ ci-ilessits. la 
présenti* demanderesse «^t décline, à raison «le sa «lite conduite, «le tout re
cours pour pension alimentaire contre le «léfemleur.

And continues, that if plaintiff is now in the condition she 
complains of. she has only herself to blame and she cannot force 
defendant to pay her an allowance; and he concludes for the 
dismissal of the action ;

Plaintiff inscribes in law against the portion of the plea, 
which is in the French language, which 1 have hereinabove cited 
rrrbatim, and demands their dismissal on the ground;—

1. That tin- right to the allowance claimed by plaintiff is 
governed by the law of the province of Quebec and no other;

2. That defendant is bound to pay plaintiff the allowance 
asked for. whatever may have been the reason for the judgment 
of separation.

It was admitted by defendant's counsel, at the argument, 
that if the issue in this ease is governed by the law of Quebec, 
the inscription in law should be maintained.
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lMiiiutifV'N notion in founded on ('.('. "J|:t whirli mmvm:—
Kit liw of the parties thu* separated. not having sufficient means of 

tmli-i-tanvi'. may olitain judgment against tin* other for an ali 1111*111ary pen 
Hioii. which i- lixcil liy t he Court avcoriling to the voiulition. means ami other 
cireunislanees of the parties.

It will lie seen that this article differs from the corresponding: 
article of the French code (C..V 301 ). which restricts this privi
lege to the consort who has succeeded in the action of separation.

Commissioners' Code. vol. 1. page Iff”), commenting on the 
article 213 and two proceeding articles, say :

Aunt her consei|iienee of the separation is that the party against whom 
it is proiioinieeil loses all the advantages bestowed by the party who has 
obtained it. while the latter preserves those derived from the former, even 
in the cases in which there is a stipulation of reciprocity, although no reei 
procity exists. If. however, one of the parties has no means of subsistance, 
the other must furnish them according to his or her fortune and to cl mini 
stances to be appreciated by the Court.

The references in the (’0111 III issioners' Code shew that our 
article is founded oil the ancient law of France, which was much 
more considerate of the guilty consort, than the present law.

Toullier. vol. 2. no. 780 says:—
Si l'époux ipii a obtenu la séparation est dans le liesoin, il est eu droit de 

prendre une pension alimentaire sur les biens de l’autre époux : mais celui 
contre lequel la séparation est prononcée conserve-t-il le même droit? 
I.’ancienne jurisprudence était chancelante sur ce point. Elle paraissait 
pencher pour l’affirmative. . Le code a suivi des principes différents. 
Il n'accorde des aliments sur les biens de l’autre epoux qu'il celui qui a 
obtenu le divorce; or. la séparation est parallèle au divorce.

Massol p. Iff4 says :—
La séparation de corps ne mettant pas fin au mariage, les conjoints se 

doivent réciproquement des secours lorsqu’ils sont dans le besoin.

(See also 2 Pigeau. p. 234).
Plaintiff' also relies on art. (i which, in part, says:-

The law of Lower Canada is applied whenever the question involved 
relates ... to privileges and rights of lien .... the jurisdiction 
of the Courts and procedure. ... to public policy.

The laws of Lower Canada relative to persons, apply to all person' 
being therein. . . .

An inhabitant of Lower Canada, so long as he retains his domicile there 
in. is governed . . . by its laws respecting the status and capacity of
persons. .

She argues from this that the defendant is governed hy the 
law of the province of Quebec, as his status and capacity are in
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QUE. question in this case, and he resides therein, and must, therefore,
sTc. pay her alimony.

< HUBCH 1 can find no authority whereby alimony is governed either

Hamilton.
by the law of the domicile of the parties at the time of marriage, 
or of that at the time of the commission of the offence for which

McOorkill, J. these parties were declared separate as to bed and board.
Our law declares that separation may be obtained for cer

tain reasons and offences. It makes no exception in* favour of 
parties who were married in the province of Quebec nor does it 
take any account of the law of that province, or of the reasons 
for which separation will be granted in any other province or 
country.

Two conditions only are necessary to t" such a decree
here ; they arc regulated entirely by our own law :—1. The de
fendant must be within our jurisdiction ; it matters not where 
the parties were married ; 2. The offence charged must be one 
of those mentioned in our code; it does not matter where it was 
committed.

The reason of this is because of the provisions of art. ti
Ill the case of Horns v. Brown, 7 R.J.S.C. 287. which was an 

action by a daughter-in-law against her father-in-law, whose 
domicile was in New York, but who was temporarily within tin* 
district of Montreal. Mr. Justice Doherty rejected a motion for 
provisional alimony, not because defendant was only temporar
ily within his ion, when the action was taken, but be
cause he had left the province and returned to his home before 
the motion was made.

The considérants clearly shew that the Judge’s opinion was 
that under our law relative to persons, plaintiff would have 
been entitled to her alimony, had the defendant’s sojourn here 
not ceased before the adjudication, and this notwithstanding 
the fact it was proven that, under the law of New York, no obli
gation whatever rested upon the father-in-law to maintain or 
contribute to the support of his daughter-in-law.

La fleur, Conflict of Laws, cited by defendant, at pp. 59 and 
163, commenting on the- case of Barns v. Brown, is also of the 
same opinion.

Deft * cited 7 and 8, which refer to acts and deeds
and contracts passed out of this province, and contended the
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obligation of alimony avoue out of the nature of the contract— 
that the source of the obligation was the contract of marriage— 
this marriage having been solemnized in the province of Ontario, 
the question of alimony is governed by the law of Ontario.

1 do not think these articles are pertinent. Marriage is not 
merely the result of an agreement between the contracting 
parties; it is a legal relation in which the public of Quebec has 
an interest. This relation does not cease, under our law. by the 
decree of separation. It absolves the defendant from the obliga
tion to receive the plaintiff into his house 207), but it docs
not relieve him from the obligation of furnishing her with the 
necessities of life, in proportion to her wants and to his fortune 
and income, lie cannot east her upon the charity of the world 
or the charge of a municipal corporation.

1 am. therefore, of opinion that the inscription in law is well 
founded, and it is maintained with costs.

BLAKELY v. MONTREAL TRAMWAYS CO.
<Juetnv Court of Itrrinr. .1 rrliibahl. tliTfunhichh awl Hrauiliti, ././. .Innr

U. 1914.
1. Cakkikks ( 8 II (i—70)—Mkasi hi: or cam: kk<ji im:i»: xkoliiikmk —

DlKCHAKMMi r.XSKKM.KKS AT IIAXOKROIS SIX IT — STHKKT BAIL

If tin- act of a tliini party, #.r. i/r. the city municipality, in recoil 
structing a street paving, has remlcml «langerons an alighting place 
chosen hy the street railway, the latter must, even at the risk of 
inconvenience to the passenger, choose another point of alighting for 
the time being at least : or it should take reasonable and prudent steps 
to cause the threatened danger for the time lieing to disappear or 
should warn of the danger a passenger who is alsmt to alight.

The judgment inscribed for review, which is reversed, was 
rendered by the Superior Court. Charbonneau. J.. on June 23, 
1913. The material part of it is as follows :

Charbonneau, J. :—Considering that the accident was 
caused by the fact that the plaintiff alighted and let go the rail
ing. without looking before putting her foot to the ground a fact 
which she admits herself plainly in her own testimony ; Con
sidering that the accident is due to no omission or act of the de
fendant ; Considering that the company defendant cannot be 
held responsible for not having warned the plaintiff, as it was in 
the day time, and the plaintiff could see and should have looked 
where she was alighting.
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Doth dismiss tin- plaintiff's action with costs.
The appeal was allowed.
Clast on d Kerr, for the plaintiff.
CirroH, Tam In nan. Kin fret, (Itittsl, It Hit lit <t I* liai still, for 

the ilefetulant.

The judgment in review was delivered hy
Gkkknkiiiki jih, .1, :—On Septemher ÎI0. 1912. the plaintiff. a 

lady of some fifty-five years of age. accompanied hy her 
daughter, entered one of tile ears of the company defendant, 
operated on what is known as the “Wellington St." line, at 
IVmt St. Charles, for the purpose of being conveyed to the 
corner of MeGill and Notre Dame Sts. From McGill street, 
westward on Notre Dame, there is a double track. On the 
date in question, the city of Montreal was making repairs on the 
south side of Not re Dame St., between the south rail of the 
company defendant, and the eurb-stone. On account of these 
repairs, no ears ran west on Notre Dame St., at least, between 
McGill and Inspector St., and east hound cars, contrary to the 
general rule, on arriving at about Inspector St., by means of an 
arrangement which is called “cross-over rails." left the south 
track, crossed to the north track and proceeded on that track, to 
a point some distance west of McGill St., when, by means of the 
same, device or arrangement, the ear crossed over to the south 
track, and proceeded on its way eastward. A word as to these 
cross-overs. So far as the record shews, the cross over consisted 
of a line of two rails, laid side by side with the regular 
permanent rails (I speak of the cross-over near McGill). 
gradually turning at an angle towards the south and rising in 
height, then crossing over the top of the regular rails and rest
ing either upon them, or on ties placed upon them, then com
mencing to descend at an angle until a ear crossing over would 
reach the regular track. The result was, that any ear, crossing 
on this cross-over, would be raised above the ordinary condi
tions. so far as the ground or pavement was concerned, at least 
the height of the rail, and that height is put by witnesses at at 
least five inches. So that, assuming that the pavement was level 
with the regular rails, any person alighting from the ear at this 
cross-over, would have a descent to the ground or street level
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increased by at least five inches. Now, the voiulition of tin- QUE.
street on September 30, or that part of thv street, soutli of thv c.R.
line of tin- defendant's tramway, at thv corm-r of Mvdill and n,"u<7, v 
Notre I)ainv SI., had been brought about by operations of tin *•.
city. and the eondition was Nome what the following. Previous to tramwVvs

the eoninienvvnient of the repairs, the street had been paved with Vo-
seoria blocks. These blocks. I think the record would establish, oiwneiiieid*..1. 
were about four and one-half inches in height : they had all been 
reinoveil and apparently the earth or concrete under them had 
been removed and new concrete- had been placed. The work of 
placing the concrete had been completed. The next operation, 
to be followed was. apparently, to put sand to the depth of two 
inches, and. upon this sand, the scoria blocks, of the height «if 
four and one-half inches, wen- to he placed, to bring the pave
ment up to tin- level of the street ear track. This sand, although 
it would appear it had been hauled to a point near and left in 
piles. ha«l not been spread or levelled for the purpose of receiv
ing tin- blocks. There can be no doubt that this operation had 
not been completed, although it would appear, from the evi
dence, that the piles of sand had been more or lc-ss scattered 
about by persons trafficking over it. There were piles of sand, 
ami no doubt a considerable quantity of scoria blocks lying 
around this locality, on the date of the accident. On the south 
track, and about the corner of Mcfiill and Notre Dame Sts., and 
the locality is not dear, there was a switch for the purpose of 
diverting cars northwards on McOill St. when required.

On the day of the accident, the car in question, no. 835, 
carrying the plaintiff* and her daughter, and other passengers 
(the exact number, not clearly determined), came along east
ward, on the north track of Notre Dame St.; arriving at the 
cross-over, west of Medill. entered upon the cross-over and some
where near the corner of McOill and Notre Dame Sts., and some
thing will have to be said about the exact spot in a moment, the 
car stopped for the purpose of allowing passengers to alight.
The plaintiff" and her daughter intended to take a ear on what 
is known as the “Beaver Hall*' line, to go to Saint Catherine St.
The plaintiff was sitting near the rear of the car, and upon tin- 
car stopping, she arose, walked to the steps and proceeded t«i
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alight. The- ste ps were three in number. It should be remarkeel 
that the- ear was a “pay as you enter” ear. The- plaintiff starte-el 
to alight with her left hand on the upright railing, and when in 
the* act of re-aching the ground, de-seribing it in her own words, 
she flew in the air anel fe*ll her full length on the- gremnel. land
ing on her right sieie* and fractured her hip. She liera me* partly, 
if not entirely uneemseious; she* was assister! by twee men into an 
iee* eream store, almost immediately before whieh. she* fell. A 
cab was called, anel she- was take n to the* hospital where* she* re
mained for se ven weeks anel three days. The* injury was se rious, 
her suffering was great anel an operation was perfeirnicd. On 
October 7. her limb was put in a plaster e*ast : it remaine-d in the* 
east until November 12, when the east was removed, and finally 
on November 20. at her urgent request, she* was taken home* in 
the- ambulance; put in bed and was practically anel effectively 
eemfined there at least until the elate of the trial in the* prese nt 
e-ase*. a period of eight months. Her right leg is sheirtcne-d anel it 
van with certainty be* said that she is to-day a cripple for life*. 
These are briefly the fae*ts upem which the* plaintiff's action is 
base-el. She* eharge-s the* ele*fenelant with having allowe*el her anel 
invite*el her to alight from the e*ar. at a kneiwingly dangerous 
place, without warning her of the danger, and without taking 
the* slightest precaution to protect her against that danger.

The elefendant repudiates all liability, and affirmatively 
alleges, that without taking any precaution whatever, negli
gently anel imprudently, the plaintiff jumped from the* step to 
the ground, and such imprudent anel negligent act on the plain
tiff’s part, was the sole* cause of the aeeidemt.

The* learned trial Judge elismissed the plaintiff's action, ap
parently, for the* feilleiwing reason:—Considering that the aeei- 
ele*nt in epie-stion was causcel by the* fact that the* plaintiff alighte-el 
anel let go the railing without looking before putting her foot to 
the ground, a fact whieh she aelmits herse*lf plainly in her testi- 
mony.

A reversal of this judgment is sought. As to the law govern
ing the ease, no scriems elifferene-e of opinion was manifest e-el by 
the* le-arne-el counsel for the* respective parties in interest, anel 
inele-eel the law on the* subjeed does ne>t present any serious eliffi-
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culty. The defendant is a common carrier for hire. and. as hucIl 
it is bound, in law to prudently and safely convey its passengers 
to their destination. At such points as it allows its passengers 
to get on. it must provide a reasonably safe place for the pur
pose. In like manner, at such points as it invites or allows its 
passengers to get off, or alight and it chooses such points, irres
pective of the wishes or will of the passengers, it must choose a 
reasonable and safe place and must provide reasonably and pru
dently safe facilities for passengers to alight. It is urged by the 
learned counsel for the defendant, that if a third party, for in
stance. the city of Montreal, within legal rights, does something 
which might render a place more dangerous in alighting from 
the car. and that thing is being done for the public good, the de
fendant is in no way responsible. I should say that that is hard
ly a fair statement of the law. I should think it more in con- 
sonance with the principles of our law to say. that if the act of 
a third party has rendered an alighting place, chosen by the de
fendant. dangerous, even at the risk of ineonvenienee to the 
passenger, the company should choose for the time being, at 
least, another point of alighting, or should take reasonable and 
prudent steps to cause the, threatened danger, for the time be
ing. to disappear, or warn a passenger about to alight, in some 
way. of the existence of the danger, if indeed such danger did 
exist. Now, in the present case, assuming for the moment that 
the point at which the plaintiff left the car and met with the 

was, to say the least, more dangerous than ordinarily, 
none of the precautions were taken by the defendant, and if the 
accident was due to the existence of that dangerous, unguarded 
condition of affairs. I should have little hesitation in saying that 
the company is responsible. Taking up the facts briefly, it is 
clearly in proof that if Notre Dame St., at the point where the 
plaintiff alighted, had been in a normal condition, that is. the 
pavement flush or level with the rail, the distance from the low
est step of the car to the pavement have been thirteen
inches, which, apparently, from the proof, is the ordinary dis
tance between the last step of the cars and the pavement, at 
least the cars operated by the defendant in this city, and the 
distance to which persons frequently using these cant have be-
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<•01114* accustomed. Assuming again, which is moHt doubtful, that 
the rear of the ear in question had entirely left the cross-over 
raÜH. and had reached the permanent Houth track of the defen
dant company, the diatanee front the lowest step to the ground 
was increased, I should say without hesitation, at least from six 
to six and one-half inches. This statement is based upon the 
proof that the scoria blocks were not there : they were at least 
four and one-half inches in height. I am satisfied that there was 
no sand spread to the depth of two inches, as was subsequently 
done. The intention was. and that intention was carried out 
when the repairs were finally completed, to bring the top of the 
scoria block to the level of the rail, a distance of six and one-half 
inches; so that this lady, the plaintiff, instead of stepping down 
a distance of thirteen inches, to which she was accustomed, was 
confronted with a distance of from nineteen to nineteen and one- 
half inches. One of the witnesses, the daughter of the plaintiff’, 
says, the distance was two feet, eight inches; another witness of 
the accident who made a measurement, rough it is true, at the 
time, puts it at two feet six inches. These latter distances would 
be easily approximately correct, if the rear of the car was still 
on the cross-over rails. The witness Rogers, who was on the 
sidewalk on the south side of Not re Dame St., and was a witness 
to the accident, swears positively that the rear of the car at the 
time of the accident was on the cross-over rails:—he says that u 
movement of three feet would have brought it over ; he says that 
the step was very high, and was dangerous alike to young or old. 
man or woman. Nuttall. who was on the car. swears in like man
ner. that the condition was dangerous.

The defendant company calls a number of witnesses; the first 
one is Braehin :—he testifies to certain measurements, which 
were not made at the time, but only the day before the trial ;— 
he testifies, that before the concrete had been laid, it was eustom- 
ary to put planks, but not after, and he gives no reason ;—but 
without his testimony, it is certainly clear and evident that the 
putting of planks upon which alighting passengers could step 
would certainly lessen the danger, because it is useless to pre
tend that a step of nineteen or twenty inches or possibly, more, 
is not more dangerous to any one. particularly to a lady of the
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agv of th<- plaintifT. than a step of thirteen inches. The second 
wit new» ealled by the tlefvinbmt is one Ilinchcliffe ; he says, 
«peaking of the condition as he «ays he saw it on that day, that 
there was no particular danger, if due precautions were taken 
in alighting. What he exactly means by particular danger does 
not appear; evidently he considered there was sonic danger, or 
he would not characterize it a« particular;—but he adds, that he 
«aw the plaintiff alight, and she alighted in the correct way. 
Taking his statement, that there was no particular danger if 
due precautions were taken, with the statement that the lady 
alighted in the correct way, 1 should say it would mean, that she 
did take due precautions, and yet she flew in the air, as she says; 
fell her full length and broke her hip. There must have been 
some particular danger. The fourth witness, examined by the 
defendant, is A. ('. Lyttlc;—he attempts to give some measure 
nients, fixing tin- distance between the switch on Notre Dame St. 
and the cross-over rails. To say the least, his testimony upon 
this question is extremely unsatisfactory.—A matter of fact, a 
few feet, is being dealt with, and if tin- defendant relies on the 
testimony of Mr. Lvttle, or the witness called after him to con
vince the Court that the rear of that car was not standing on 
the high cross-over rails, in my opinion it must fail, particularly 
in view of the positive statement of eye witnesses to the acci
dent. Mi-. Lyttlc says it was not very much more dangerous, 
presumably, than an ordinary place of alighting; he says— 
“We do lay planks (he is an employee of the defendant), when 
we think it is necessary.” It is not a very satisfactory answer, 
especially to the plaintiff, who has fallen and broken her hip. to 
say; “We did not think it was necessary.” The next witness is 
Doherty. Doherty was in the employ of the Street Railway and 
was apparently put there to watch this cross-over. At the time 
this car came along, he was standing in front, about thirty feet 
away. He did not see the accident at all;—he says that he was 
constantly on duty at least for ten hours each day. If instead 
«if standing at th<‘ front of the car. he had gone to the rear of th«* 
car to warn descending passeng<Ts of even possible1 danger, I 
fancy the accident would not have happened; he never did this; 
he testifies, for what it is worth, that the car must have left the
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cross-over rails; he certainly arrives at that conclusion from no 
knowledge gained by sight, because he never saw the accident, 
and therefore he did not see. and could not see where the rear of 
the car was at the time. The conductor also named Lyttle, is 
called, and ht- does not know whether the car had stopped when 
the lady alighted; he never saw the accident; he was worried 
about his trolley; but he says the car must have been on the 
permanent rail, or rather he puts it in a different way : he says 
it was not on the cross-over, “not that I saw”; he admits that, 
at that point, there was no particular place to stop.

It was urged by the defendant that inasmuch as the car 
would have to advance to the switch on Notre Dame St., in order 
to enable the motorman by the use of the instrument to turn the 
switch, the rear of the car must have been clear of the cross
over rails. This statement is destroyed by the testimony of the 
motorman himself; he says:—“1 saw the switch, when 1 saw 
the cross-over rails, and the switch was properly set and clear, 
and there was no necessity to turn it.” and that for the very 
good reason that a car had immediately proceeded his. eastward 
on Notre Dame St., which left tin- switch, of course, open for

I am of opinion from all the evidence, that any jury would 
be entitled, to find, as a matter of fact, that the car had stopped, 
and that tin- plaintiff alighted and was allowed to alight when 
the rear end of the car was still on the cross-over rails. I be
lieve that tin- accident was caused by the plaintiff being allowed 
to alight without warning, or without any precautions being 
taken, in a place which was itself dangerous, and which had 
been in that dangerous condition for a considerable time, to the 
full knowledge of the defendant, and its employees. I am of 
opinion that the plaintiff was without fault, and that she is en
titled to com pensât ton. I have stated briefly the nature of the 
plaintiff’s injuries; she paid $50 to her doctor; $63.75 to the 
hospital; $50 for medicines:—she suffered intense pain; she is 
crippled for life. I should assess the damages at $3.000. and 
condemn the defendant in that amount, and such is the judg
ment of the Court.
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HARRIS ABATTOIR CO. v. MAYBEE & WILSON. ONT

Ontario Supmnr Court. Apprllntr Dirision. Meredith, C.J.O.. Maelarra. 
Magee, and Hodgina, JJ.A. June H. 1914.

9.C.

I. Bii.i.s am» xotem i § III ('—78)—Exuobnkk’h kkllakk of by i.ackk of

TIMK—l'\UK A SO \ A III K DKLA Y.
The endorser of a cheque is released hy tile mere laps»- of time 

if the delay is unreasonable and lie need not show that, if the vlieque 
bad been presented sooner, it would have lieeil paid.

\ Firth v. Brooks. 4 L.T.X.S. 407. referred to.]

Appeal from the judgment of Middleton, J.. dismissing an statement 
action to recover the amount of a cheque.

B. •/. McLaughlin, K.C., for the appellant
-/. IV. McCulloufjh, for the defendant Boyd, the respondent.

June 8. The judgment of the Court was delivered by Mac- Mecisren. j.a. 
laren, J.A. :—This action was brought upon a cheque dated the 
29th September, 1913, for $1,245.77, drawn by the defendants 
Maybee & Wilson upon the market branch of the Standard Bank 
in favour of the defendant Boyd, and by him endorsed and nego
tiated to the plaintiff company on the afternoon of the same day.
It was given by him in payment of a small purchase of about $5. 
he receiving the plaintiff company's cheque for the difference.
The plaintiff company endorsed and deposited the cheque in ques
tion, on the same day. in the market branch of the Canadian 
Bank of Commerce, where it kept its account.

Maybee & Wilson are the same firm who gave the cheques in 
question in the actions of Bank of British Sorth America v.
Hiislip and Bank of British Xurth America v. Elliott, already 
disposed of by this Court, and the defence is the same, 
namely, want of presentment within a reasonable time, and want 
of proper notice of dishonour to the defendant Boyd, the re
spondent.

The cheque was endorsed by the market branch of the 
Bank of Commerce, and sent by it to the head office of that 
bank, which delivered it to the Standard Bank at the clearing 
house on the morning of the 30th September. It was then taken 
to the head office of the Standard Bank, and by it returned the 
same day to the head office of the Bank of Commerce to have

3158
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Boyd’s endorsement guaranteed, on the ground of its being 
irregular ; and the above amount was refunded to the Standard 
Bank. The objection was. that the name of the payee, “Mr. 
Alex. Boyd.” on the face of the cheque, was not clearly enough 
written, that the “Mr.” might be intended for “Win.” and that 
the “Boyd” was not sufficiently legible. The trial Judge has 
found as a fact that the objection was frivolous and hyper
critical, and 1 quite agree with him. There was no need to ask 
for the guarantee of Boyd’s endorsement by the Bank of Com
merce, as the endorsement of the cheque by that bank, before 
sending it to the clearing house, was a guarantee of the genuine
ness and regularity of the previous endorsement by Boyd : Bills 
of Exchange Act, see. 133 (b).

The Bank of Commerce sent the cheque back to its market 
branch, which guaranteed the endorsement of Boyd and returned 
it to the head office, which took it to the clearing house again on 
the morning of the 2nd October, and re-delivered it to the 
Standard Bank. It lay at the head office of that bank until the 
morning of the 3rd October, when it was taken to its market 
branch ; but, before it was presented, the account of Maybee & 
Wilson had been exhausted by cheques which had come in by the 
morning mail or from other branches.

The accountant endeavoured to get Maybee & Wilson to send 
in funds, but failed, and, shortly before noon on Saturday the 
4th October, the cheque was returned to the Bank of Commerce 
as dishonoured and a refund of the amount received. The Bank 
of Commerce immediately mailed the cheque to its market branch, 
which it reached on Monday morning the 6th October. Notice 
was given at once by telephone to the plaintiff company, who, 
the same day, mailed a letter to tlu* defendant Boyd at Markham, 
his proper address, asking him to make it good. The plaintiff 
company also had the cheque presented and protested by a not
ary on the 6th October, notice being given to the defendant 
Boyd.

The law on the subject is discussed in the case of Hank of 
liritish Xorth Ami rira v. Ilaslip, and I need not repeat what is 
there said.

The first question is. was this cheque presented within a rca-
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sonable time after its endorsement by the defendant Boyd so as ONT
to hold him liable? There are no special eireumstanees to take it s c.
out of the general rule laid down in the llnslip ease. Having *
been endorsed by Boyd and delivered by him to the plaintiff Abattoir

company on the 29th September, it should have been presented "
to the market branch of the Standard Bank on the 30th Sept cm- m*y,,ki a

Wilson.
her. It was not presented until the 3rd October, at the earliest, ------
and possibly not until the 4th. No valid reason is given for this MerUr,n 1 A- 

delay. The result is that, in my opinion, the defendant Boyd is 
released from liability. As pointed out in the llaslip ease, he 
need not shew that, if the cheque had been presented sooner, it 
would have been paid. He is released by the mere lapse of time, 
if the delay is unreasonable.

It was strongly argued by Mr. McLaughlin that the custom of 
presenting cheques through the banks and the clearing house has 
become so general in Toronto that the defendant Boyd should be 
presumed to have contracted with reference to it. lie cited the 
case of Firth V. Brook*, 4 L.T.N.S. 4t»7. in support of this pro
position, and contended that the propriety of presenting a cheque 
on a banker in an outside town through the London Country 
Clearing House was recognised and upheld, although the clearing 
house had been in operation only eighteen months. It is quite 
true that the propriety of such a presentment was upheld in that 
ease, but it was upon the express ground that the cheque was 
presented as soon as if it had been sent through the mail after the
old method.

Here the bank on which the cheque was drawn was not more 
than one hundred yards from the office of the plaintiff company, 
where it was negotiated ; and it is not reasonable that it should
have taken from the 29th September to the 3rd October to reach 
its destination.

Such being the view I take of the ease, it becomes unnecessary 
to consider the question of the protest, which would appear to be 
superfluous and useless, or the question of the sufficiency of the 
notices of dishonour.

We are not called upon in this case to consider where the re
sponsibility for the undue delay may lie, and no opinion is ex
pressed on that point. All that we decide is that we see no rea-

43—20 D.I..B.
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0NT son for disturbing the decision of the trial Judge that the defend- 
S. C. ant Boyd is released by the cheque not having been presented for 

Mariam.J.A. payment within a reasonable time after its endorsement ami 
negotiation by him.

The appeal should be dismissed.

QUE. RAINBOTH v. O’BRIEN.
(Jin lire Court of Hcrii’ir, Trllirr. Ih l.orimii r nml (tnriuihiilils, •/•/.

C- R- ./uni 30, 1014.
1. ('ONTRACTS ( # I ('—15)—( 0\smi:n\ l |(l\ N'KCKSSITY : LACK III WRIT

INU H1LKXT AS TO—KfFHCT—O.Xl S.
Tliv ]>laititilV suing u|sm n written agreement which iliscloses on its 

face no eonsiileration whatever for the obligation sought to he en
forced must allege ami establish the consideration.

2. K\ iin:m i: i § X11 A—0231 — W huiit. ki kkvt and si ffu ikm y—I’osi rivK
AMI XKIIATIVK—KqVAI, CKKIHBU.ITY—CORROBORATION—OXl'S.

If one person testilles to a fact and that fact is denied with equal 
certainty by the other, both standing equal as to credibility before 
the Court, that one upon whom the onus lies to prove that fact 
has failed unless there lie exterior circumstances which would come 
to his assistance.

Statement Appeal from the Superior Court, Weir, J.. in favour of 
plaintiff for an accounting in respect of certain timber limits 
in which the plaintiff claimed a one-quarter interest from the 
defendant.

The appeal was allowed.
Aylen tV Duclos, for the plaintiff.
Campbell, McMaster <( Papineau, for the defendant.
The judgment in review was delivered by 

oreenaiiieiiiH,j. (Jreensuieijih, J. (after setting out the facts at length):— 
The plaintiff testifies in clear terms that the sole consideration 
for the contract was the information, such as it was, that he 
possessed concerning the timber limits in question. The defend
ant denies this absolutely and clearly, and testifies that the con
sideration which induced him to sign the document relied on 
by the plaintiff, was the assurance, or statement, or representa
tion by the plaintiff that these limits could be obtained by 
private sale. It is clearly in evidence, if this be true, that the 
consideration entirely failed. As a matter of law, I should say 
that an agreement or writing by which a defendant is sought to 
be bound or held to an obligation, and which writing discloses on 
its face no consideration whatever for the obligation sought to



20 D.L.R. | Rain both v. O’Brikn.

lx- enforced. tin- writing itself as an agreement is not enforceable 
and the plaintiff seeking its enforcement must allege and estab
lish the consideration and if he fails to clearly establish the 
alleged consideration, In- must be denied the relief he seeks. It 
may be that such consideration can be proved by parol testi
mony. but it must be proved, and legally, proved, and con
vincingly proved. Again 1 should say, that, under our law, 
where a writing itself was a consideration, but the party against 
whom it is invoked pleads the failure of that consideration, he 
is entitled to prove by parol testimony the fact that the con
sideration, in part or in whole, failed. If this be a correct state
ment. the essential question in my mind to determine the rights 
of the parties in this case is whether the plaintiff has succeeded, 
in establishing the consideration for tin- contract alleged which 
would justify its enforcement against the defendant. As 1 have 
already stated, that proof is made by the plaintiff alone.—He is 
contradicted by the defendant. It is a fairly well recognized 
principle of the law governing such matters, that if one person 
testifies to a fact, and that fact is denied with equal certainty by 
another, both standing equally as to credibility before the Court 
that one upon whom the onus lies to prove that fact has failed, 
unless, indeed, there be exterior circumstances which would 
come to his assistance. In the present case, all the circum
stances would weigh in favour of the defendant rather than of 
the plaintiff. For ten or eleven years, the plaintiff, alleging 
to be the owner of one-fourth valuable timber limits, says not a 
word, never even enquires from his so-called joint owner what 
is being done, or what is proposed to be done with these limits. 
The defendant, on the other hand, deals with them as his own 
property, openly and publicly. A short time after he acquired 
them, he publicly pledges them, lie pledges them a second time. 
He gives a contract to one < 'barest to dispose of these limits. 
I am of opinion that the plaintiff has failed to prove the very 
essential allegation of his declaration. I am of opinion that 
he never became the undivided owner of one-fourth of the lots 
in question, or of a one-fourth interest of the lots. 1 am of 
opinion that he learned of Mr. Lemieux’s failure to acquire 
these limits by private sale and that from that moment he eon-
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sidercd, jin was the fuel, that the agreement between himself 
and the defendant was absolutely at an end. and that he had no 
further rights or interest in the lots in question. I express no 
opinion as to whether he might have any claim against the de
fendant for the value of his information, if indeed, he gave any. 
I am not called ii|um to express an opinion on that subject.

I am of opinion that there was error in the judgment, "a 
quo." and that the same should be reversed and the plaintiff's 
action dismissed with costs, and such is the judgment of this 
< 'ourt.

Rati-

COONEY v. MOREL.
(J m in f Court n( Iti ricir. Tallin-, Ih l.nrimirr a ml Urcv iishiclils. ././ 

March I:t. lul l.
I. Maktkk a\ii nkhva.nt i $ III A a - J'.M )—Ix.intY Miktaki 

KirAThix Workman's (omi’Knsation Act. R.S.g. 1IHH1.
I More it workman nr hi* representative can claim the lienctit of the 

Workmen's ( ompeiisation Act. R.S.IJ. IIHMI, sec. 7321, lie must prove the 
existence of the eontl'iietual relationship of employer ami employee; 
ami an action under the Act cannot Ik- maintained if the workman, 
mistaking the place to which lie was sent, misrepresented to defen
dant’s foreman that defendant had sent him to work and had cotise 
<|liently been permitted to work and there was no ratification as the 
injury occurred before the employer had learned that lie was there.

Appeal from a judgment under the Workmen's Compensa
tion Act.

Ajflen <V I)mlos, for the plaintiff.
T. /\ Forttn, K.C.. for the defendant.
The judgment in review was delivered by 
(iRi:i:xsim:u>s, .1. : The plaintiff, the widow of one Holand, 

succeeded in obtaining a judgment against the defendant for 
.+1,000. Her action is brought under the Workmen’s Compensa
tion Ad. and she alleges, that her husband, while in the employ 
of the defendant, met with an accident resulting in his death 
and that she is entitled to the benefit of the Act. She alleges, 
that the industry carried on by the defendant was one of the 
industries covered by the Workmen’s Compensation Act. and 
that her husband met with the accident, while the relationship 
of employer and employee existed between her husband and the 
defendant, and that the accident occurred in the course of his 
work.
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Thr defendant denies, first, that the Workmen’s Compensa
tion Act applies to the industry in which he. the defendant, 
was engaged. I cannot agree with the defendant's pretension 
on this point. By par. 4 of the plaintiff's declaration, she 
alleges, that the defendant had a contract covering the construc
tion of the branch line of railway, belonging to the C.IMt.. and 
works in connection with the repair, operation and maintenance 
of the said line of railway. The defendant admits in its en
tirety the paragraph. See. 7421 R.S.Q., the Workmen's Com
pensation Act, says, that accidents happening by reason of, or in 
the course of their work, to workmen or apprentices and em
ployees engaged in, or any business having for its object the 
building, repairing or maintenance of railways or tramways, 
etc. The defendant admitting that he was carrying out a con
tract for the building, maintaining and repairing of a railway, 
clearly brings himself within the operation of tin- Act, and even 
if the admission was not made, the proof would justify such a 
conclusion, lie was carrying out a contract which had for its 
object the repairing and maintaining of the right of way of a 
railway company, and 1 have no doubt that the industry was 
one of those specified in the Act. Upon that point 1 should 
agree with the learned trial Judge.

The defendant denies, secondly, that the deceased. Boland, 
was ever in his employ. The learned trial Judge found in favour 
of the plaintiff's pretension upon this point. The defendant 
makes serious attack upon that finding, and that is the question 
this Court is called upon to decide1. I think it may. with safety, 
be stated, that before a workman, or his representative can 
claim the benefit of the Act, the party claiming must prove tin- 
existence of a contract of hire of services. It is true that eon 
tract may be proved in the same way as other contracts may be 
proved, and the contract itself may be express or implied, and 
may be oral or in writing; but the burden of proving the exist
ence of the contractual relationship of employer and employee 
lies upon the plaintiff. It has been, indeed, said that the rela
tionship of employer and workman implies the existence of two 
conditions: (1). that the workman shall have been freely chosen 
by the employer, and (2), that the employer is entitled to con-
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trol him m the carrying out of the work. 1 should go ko far as 
to say. that if a person made false statements or fraudulent 
representations to a person, and as a result of such fraud ob
tained employment with a patron, and met with an accident the 
relationship of employer and employee did not exist. Said the 
Court of Cassation in France in 1901 :

If tin- contract of hire lie tainted hy fraud, for instance, if the employee 
lias misrepresented the fact that lie was under the age fixed hy the Factory 
Act. and has given a false name so as to prevent a proper enquiry oil the 
subject being made, he will not lie given the benefit of the Act in case of 
accident.

Mr. Sachet, vol. 1. p. 158, in discussing this question, con
siders the causes of nullity in a contract of which the employer 
may take advantage, because, says he, in these accidents, the em
ployer usually only has a right to contest the nullity of the con
tract alleged against him. lie says:—Among the defects or 
“vices du consentement,” fraud alone appears susceptible of 
application to this contract, and says he:—“In a case where a 
contract was obtained by fraud or misrepresentations, it is 
deemed never to have been entered into, and the party claiming 
will be denied the benefit of the Act.

Now. applying the facts of the present case—the defendant 
had a contract, as stated, on the line of the F.P.R., north of 
Ottawa, lie had about twelve men employed ther**. lie had a 
foreman in charge and a timekeeper, lie swears positively that 
no men were engaged by the foreman, and that the foreman had 
no power or authority to engage any men. The defendant 
swears he never engaged the deceased; never knew that he had 
gone to the works; in fact, had never spoken to him about em
ployment on these works. The foreman says that he never en
gaged the deceased. A hotelkeeper at MOttawa. Lamothe by 
name, swears that he was instructed by a foreman of Kirby & 
Stuart, who were repairing a dam at Temiskamingue, to engage 
some men, and that he did engage ten or eleven, including the 
deceased ; that he gave him goods to the value of $7.50, and paid 
his railway fare and saw him on the train with the other men to 
go there. The deceased was sober at the time, says Lamothe. 
Apparently lie was furnished with something to change his con
dition. or was provided with it by someone else, because during
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the course of the journey, he beeaine intoxicated. He did say to QUE.
the conductor that lie was going to work for Morel, and when c. R.
the train arrived at the place of debarkation for the works of (,(K)N'y 
Kirby & Stuart, the other men left the train, and he remained
on board. On tin* train reaching the camp of the defendant, lie ___'
was helplessly drunk, and was lifted by two men from the train ' J-
and put on the side of the track, lie could give no account of 
himself then, but, apparently, on recovering his senses some
what. he told the foreman that he had been sent by the defendant 
to work. It should be noticed that the defendant was not at the 
works then. Relying upon the statement made by Boland, the 
foreman sent him to work the next morning along with the other 
members of the gang ; his name was entered in the pass-book 
kept by the clerk, but without any terms of engagement or any 
price per day being entered. He worked three or four days, 
and. in the accident, was killed along with another of the work
men.

The proof relied upon by the plaintiff, as to the engagement, 
is the testimony of herself, and she states that after the Coron
er's inquest. Morel, the defendant, stated to her that he had 
engaged her husband and sent him to work. She is corrobor
ated, in this, by her sister-in-law. The defendant denies the 
conversation. Reliance is placed upon a statement made by the 
defendant at the Coroner's inquest, viz.:—“that the deceased 
had been working for him, and was in his employ, at the time of 
the accident." The defendant explains this by stating that he 
had then, for the first time, been informed that this man had 
been working on his works, and he used the words—“He was in 
my employ,” because he had been informed that he was work
ing. but he denied positively any engagement. Now, the defen
dant never ratified any act of his foreman in placing this man 
at work; he could not ratify his act, if what the defendant says 
is true, that he did not know this man was working there and had 
never engaged him. If he had gone to the works, and found 
him working there, there is no doubt he could have discharged 
him, and, from what he says, he probably would have, but un
fortunately the man was killed before the defendant reached the 
works. If the obligation rests upon the plaintiff to establish a
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QUE. contract of lease and hire of HcrvieeM, in other words, to establish 
c. it. the eontraetual relationship of employer and employee, it is
— difficult for me to find that the plaintiff has discharged that

<\ obligation.
1 am of opinion that she has failed in her proof and the 

cnvnthieide. j. judgment should be reversed.
Appeal allowed.

ONT VIVIAN v. CLERGUE
thitariii Sii)imui Court. Appellate Dii'ixiun. Meredith. Faleonhridye.

1 ■ CJ.K.n. Mayer anil ttodyin*. 77.1. Yonrniher 27. 1014.
I li ih.mkxt i 8 HI—2021—Likx—How i.omt ok si srrxhKii—Si iistitv

TIOX AORKKMKXT—SAI.R OF I.AXD.
Except as to the costs muter the writ of execution fnlluwing a judg 

nient for an overdue instalment of purcliase money, the right to levy is 
lost if hy agreement In*tween the parties and a company the latter was 
siihstituted as the purchaser and the defendant relieved from his 
obligation to purchase, hut with a reservation of the defendant's 
liability for the overdue instalment, and if the agreement of sale 
and the moneys paid thereunder have l»een forfeited b> the vendor 
under a power contained in the contract: retention of rights notwith
standing the termination of the agreement would require clear and 
definite expression ami could not be inferred from a proviso that 
nothing “done under it" should cancel the liability for the tint 
instalment.

[Cleryue v. \ irian. 41 fan. S.C.R. H07. referred t i; Cameron \. 
Hradbnri), !i (Jr. U7 : Frayer v. Ifyan. 24 A.R. (Ont.) Ill: tSildnmx v. 
Cozena, 211 O.R. .‘{*>11 : MrFbrrnon \ C.s. Fidelity, ti O.W.N. H77. fol 
lowed. |

statement Amu. by the plaintiffs from an order declaring that the 
appellants are not entitled to enforce their judgment and execu
tion against the respondent except as to costs.

.1. //. F. Lrfrofi, K.< for the appellants.
G. F. Shepley, K.C.. and II. S. While, for the defendant, the 

respondent.
November 27. The judgment of the Court was delivered by 

Hodgtns, j.a. 11 oik a ns, J.A. :—The circumstances in which this judgment
was recovered are set out in Hi O.L.R. .‘172 and 41 S.C.R. (i07, 
where the facts are all detailed. The additional feature is that, 
since judgment was pronounced in the Supreme Court of Can
ada. the appellants have sold the mining property for $75,000, 
after having forfeited it under a power in that behalf contained 
in the agreement of the 10th March. 1905, the terms of which are 
discussed in the reports already referred to.

Undoubtedly, prior to the act of forfeiture mentioned, if the
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respondent had paid the amounts for which judgment has been 0NT-
recovered, he would have paid them as the person originally s. C.
liable for the purchase-money as purchaser of the mining pro- vi\TvT< «> 
perty. The assignment of that agreement, according to the pre- Limitki» 

vious judgment, did not release him; in fact, the right to assert < m km 

that he remained liable is expressly preserved in the assignment. u«ighI*".iA. 
So long as the same situation existed as formed the foundation of 
the judgment mentioned, the respondent ’s position did not differ 
from that of a mortgagor who, being liable on covenant to the 
mortgagee, sells his lands to a third party. His conveyance 
does not prevent the mortgagee from holding him liable for the 
debt, and that notwithstanding that the mortgagee takes a cove
nant from the third party to pay it. But in the latter ease the 
mortgagee is unable to enforce against the original mortgagor 
his covenant unless he is prepared to convey the property 
to him subject to the right of the third party. See Kinnaird v 
Trollop, (1889). 42 Ch. I). «10: Stark v. Reid (1895), 26 O R.
257.

The sole question here is: does the forfeiture under the agree
ment of the 10th March, 1905, and the sale pursuant thereto, 
work such a destruction of the «’ right against the re
spondent as disables them from further pursuing him in respect 
to the debt? The argument is, that the forfeiture and sale were 
something done under the agreement, and that it was expressly 
agreed therein, inter alio, that “this agreement and anything 
that may be done hereunder shall not affect or prejudice” the 
appellants’ claim in respect of the $24,000, and part of the 
subsequent instalment, i.e., the sum for which judgment was 
recovered in this action, nor shall it prejudice the rights of the 
respondent with respect thereto.

But that clause concludes in a way which indicates that it 
was meant to preserve those rights during a period in which 
it was open to the purchaser to pay the instalment, and for 
which, if the respondent pays, he obtains a lien. The final words 
in the clause in question arc : “But until the purchaser shall pay 
the first two instalments of $24,000 each, with interest as afore
said. the rights of the vendors and the party of the third pan 
shall remain as they now are in respect of said instalments and

A3^D
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ONT. interest.” This is supported by the provision, found later on, 
S. c. that all moneys paid under the agreement were in the first place 

to be applied (after paying an earlier judgment) ‘‘in and to theVn.
a mi to) discharge of the claims of the vendors against the party . . . 

of the third part in respect of which their rights have been
odgine,j.A. hereinbefore reserved.”

It appeal’s from the notice of forfeiture that, unless within 
one month the overdue instalments were paid, the appellants 
intended to forfeit the agreement and any moneys paid there
under, and that the said agreement was to become null and void. 
The forfeiture was carried out about July, 1909, owing to de
fault not only on subsequent instalments, but on account of the 
instalment for which judgment had been recovered in 1907; 
and the property was sold on the 4th July, 1912.

The forfeiture deprived the purchasers of the right to make 
payment and demand the property. Treating the liability of 
the m " as having continued down to that time, and his 
right as one requiring the payments by the purchaser to be 
applied in discharge of that liability, and it appearing that the 
rights and liabilities of the parties to this appeal were preserved 
expressly until payment of the first two instalments, it seems to 
follow that the forfeiture worked a serious change in the rights 
of the respondent. The appellants themselves put an end to the 
situation during which their rights against the respondent were 
preserved, and. by precluding payment by the person primarily 
liable, rendered the protection provided by the agreement to the 
respondent of no value.

Such a radical change as putting an end to the agreement 
itself, and therefore to all its provisions, does not seem to come 
within the true meaning of the words ‘‘anything that may be 
done hereunder,” notwithstanding that they may seem literally 
applicable. Retention of the rights now set up ought to be 
clearly and definitely expressed: Arnold v. Planter (1892), 22 
O.R. 608.

Upon the best consideration that I can give to the argument 
of Mr. Lefroy, I think that the true intent and meaning of the 
agreement was, that the respondent should remain liable, not
withstanding the assignment, for the moneys due by him before,

8834
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but that otherwise the old agreement was merged in the later 
one, and that the respondent, when sued upon that old liability, 
was entitled to rely upon the merger as having changed his posi
tion from that of a simple purchaser to that of surety, quoad 
the land, for the purchase-money : Mutilebury v. Taylor (1892), 
22 O.R. 312.

There is a further ground upon which the judgment in 
appeal may be supported, namely, that the effect of the agree
ment between the appellants, the Standard Mining Company of 
Algotna Limited, and the respondent, was merely to substitute for 
the respondent that company as the purchaser of the property, 
and to relieve the respondent from his obligation to purchase, 
but not from his liability to pay the overdue instalments of the 
purchase-money, the amount of which paid by the respondent 
was to be credited upon the purchase-money. In either view, the 
principle of the cases referred to by my brother Kelly is ap
plicable. Appeal dismissed with costs.

ONT.

8. C.

Vivian Co 
Limited

Rorigin*. .1. A.

PARE v. BAKER. qUE
(Jucluc Circuit Court. McCorkill, •/. July 24. 11*14. ------

1 Masti-.h and servant ( 6 V —340)—Claim for walks—Contract of 
i i.asi Action im kino lo.nl vacation— ii^i kiikci.

A workmen'- vlniin for wages is upon u contract of lease or hire of 
work ami max lie tried in the long vacation under the exception 
of article l.ï C.l\. (Jue.. of “actions arising from the relation of 
lessor and lessee." the latter term being recognized hy the (Quebec 
Civil Code, article lliuo, as including both a lease id" tilings or a 
lease of work.

Hkahinu of objection to an inscription for trial. statement

Drouin, Neviyny cl' Drouin, for plaintiff.
(!nay cV Fairmont, for defendant.
McCorkill, J.:- Defendant is a cpiarryman at Chateau M<c..rkm.j. 

Richer, lie is alleged to have employed plaintiff to work in 
his quarry, on May 4, last, at 20 cents an hour. Plaintiff 
worked until June 0. when he was dismissed by defendant. He 
claims $4.r>.30 wages, for 2261A, hours at 20 cents, with interest 
and costs.

Defendant contested the action by a general denial.
Plaintiff inscribed the case for proof and hearing on the 

merits on July 22 instant.



Dominion Law R worth. 120 D L.R.664

QUE. When tin* (nino was called, defendant’s counsel objected that
C. C. this was not one of those cases that could be tried during the
pvRt, long vacation. Art. 15, C.P., says:—

o. 'Hit* Courts cannot «it la-tween tin- thirtieth day of .lune and the lirst
Baker. day of September . . . except in the fourteen ela-silivation* of case*

Mct’orkill j K*v'‘** **> the article, of which the Aral i«:
Actions arising from the relation of lessor and lessee.
Plaintiff contends his action comes under this head, whereas 

defendant denies that it includes salaries.
Art. 1600 ('.( '. says:—

The contract of lease or hire has for its object either things or work, 
or Isitli combined.

It will be seen that the leasing of things and work are 
grouped together in this article.

Reference is made to Art. 1708 C.N. This article reads as 
follows:—

II y a deux sortes de contrats de louage: celui des choses et celui 
d’ouvrage.

The articles, therefore, do not read the same and the prin
ciples applicable are not exactly the same.

See Migneault, vol. 7, page 218.
Art. 1602. says:—

'I he lease or hire of work is a contract by which one of the parties, 
called the lessor, obliges himself to do certain work for the other, called 
the lessee, for a price which the latter obliges himself to pay.

This article agrees exactly with Art. 1710 <\N.
The codifiers, vol. 2. p. 22, explain the classification of the 

title. “Of lease and hire,” into the four chapters. The second 
chapter treats “Of the lease or hire of things;” the third : 
“Of the lease and hire of work.”

Article 11 (('.('. 1000) docs not follow the form of expression of 
Art. 170S C.X., which is inaccurate, inasmuch as there are not two kinds 
of lease, one of things and the other of work, but tin* emtract of 
lease may have either of these, or laitli of them together, as its object.

Commenting on Art. 3 (C.C. 1602. already cited), they 
say :—

III this article the proper application of the terms lessee and lessor of 
work is declared. It is necessary to do this in order to avoid the un
certainty and consequent perplexity which arises from the use of the lessor, 
locateur. locator. sometimes as indicating the person who does work, 
and at other times the person for whom it is done, and who is always in 
truth the lessee, locataire. There is a good deal of discussion among the
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antlioiH ii|min lli«* double application of tin- words, which dates hack as far 
as tile Itoinan law, lait the ( omiiiissioiicrs think there can lie no hesita
tion, after an examination of the modern Imoks. in adopting the soin 
tion of the difficulty presented by the article.

See also comment on eh. 8 of the title (Art. 1 <>(>(> and follow
ing). which has reference to “The lease and hire of work” and 
the difficulty sometimes of distinguishing between a contract of 
lease and hire of services and of mandate and the various 
theories maintained by different jurists upon the subject.

Art. ltiliT ( '.( '.. which specially covers the case in question, 
reads as follows :—

'I In* contract of lease or hire of personal service can only lie for a 
limited term, or for a determinate undertaking.

It may Is- prolonged by tacit renewal.
It is quite apparent, therefore, that plaintiff' in this case 

leased his services to the defendant for the price, consideration 
or rental of 20 cents an hour.

Art. 1070 ( '.( '. says :
The rights and obligations arising from the lease or hire of personal 

service are subject to the rules common to contracts.
Then follow exceptions which are not applicable to this case.
Plaintiff' claims that, as the relation of lessor and lessee exists 

between him and the defendant, his action is governed by Art. 
1150 and following C.P.

Art. 1150 says, in part :—“The following are deemed to be 
summary matters and are tried as such according to the rules 
set forth in this chapter

“1. Actions arising from the relation of lessor and lessee.”
This is in amendment to Art. KK7 and amendments of the 

old code, which specially referred to certain proceeding be
tween lessors and lessees, as well as to cases “arising from the 
relation of lessor and lessee, generally.”

It was apparently not deemed necessary by the Commis
sioners who revised our Code of Procedure to specialize any of 
the proceedings arising between lessors and lessees as Art. 887; 
no qualification is made as to “actions arising from the relation 
of lessor and lessee. ’ ’

According to the authorities 1 have cited, therefore, these 
actions include actions for salaries, such as the present one. 
A lessor of his services has as much right to sue his employer,

QUE.

C. C.

MrOorkill. .1.
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QUE. who was lessee, for arrears due to him, during the long summer
r.c. vacation, as the lessor of a house has to sue his tenant, for
,777k arrears or rental.

1UKKH.
1 am of opinion, therefore, that defendant's objection is un

founded; it is rejected and the parties are ordered to proceed
McCorkill, J. under the inscription on July 29 (see Charron v. Gillie» Hr oh., 

7 Q.P.R. 14b; Cusson v. Vaillancourt, f> Q.P.R. 88.

B. C. HALL v. CANADIAN PACIFIC R. CO.

e. a. Hrilisli Col ii in bin I'nurt of Appeal, Maeiloiialil, .1.. Irmiii). Marlin,
(lollilnr mill l/c/'/f/////>*, ././. I, July 14. 11114.

1. Mantkk ami klrvant 1*11 A2—4U)—MastkiVs liability — I’kopkk
CLACKS TO WOKK—I'KOI'KB SYSTK.M -MaTKKIAI.N—COMMON I.AW 
LIABILITY- XuTlVK.

'1 In* Blunter’* primary duty to the employee is to provide in tin- 
first installée lit and proper places for tin- workmen to work in. and 
a lit and proper system and suitable materials under and with 
which In work, hut lie is not hound to see that the place is safe from 
day in day or from hour to hour; so if changes have to he made in 
cideutnl to the work and to the place the employee is called upon 
to work in. and if these are made under the direction of persons 
coin|M-teiit to carry forward the work and under a system and with 
resources which would enable them to carry it out with due regard to 
the safety of themselves and their fellow-servants, tile master is 
not at common law liable for the failure of such persons to exercise 
due care, skill and diligence in its prosecution unless the negligent 
performance amounts to a breach of a statutory duty imposed on 
the master or unless lie had after actual or implied notice of the 
mistakes of the persons so entrusted failed to correct the same.

| .1 inshe x. McDoiii/iiI. 42 Can. S.C.IL 420. applied; l-'akkeiiia \. 
IIrooks, 44 Can. S.C.R. 413. distinguished: Wilson \. 1 lorry, L.R. 1 
H.L. (8c. | 320, referred to.J

Appeal from the judgment of Murphy. J.
Appeal dismissed.
Sir Charles Hibbert Tapper, K.C., for appellant, plaintiff.
./. W. dcB. Farris, for respondent, defendant.

Macdonald, Macdonald, C.J.A. :—The ridge of earth which caused the 
plaintiff to stumble and fall under the wheels of the ear was 
taken out by a gang of defendants’ workmen from an excava
tion made necessary in the work of improvement and mainten
ance of the defendants’ railway. It was work of a class which 
in the operation of a great railway system must of necessity 
be carried out from day to day by the company’s servants as 
occasion should arise, and in the performance of which a pretty 
wide discretion must be left to those immediately in charge of
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the particular work. The men who placed the earth there 
were in charge of a foreman whose general instructions were 
to "see that everything was left safe." The negligence charged 
consisted of ( 1 ) leaving the pile of earth there in close prox
imity to the tracks where switching operations were being 
carried on ; or (2) in not placing red lights upon it.

I.do not think it can be said that defendants" system of leav
ing it to their foreman to “see that everything was left safe" 
and supplying him with resources to that end such as were 
supplied in this case in the way of danger signals, was a de
fective one. There were several alternative courses open to 
the foreman. He might remove the earth altogether. He 
might level it down to safety or he might put lights on it. The 
only comprehensive instruction therefore would he “to see that 
everything was left safe." A competent and careful foreman 
should, one would think, be the best person to entrust with such 
a duty confined as it would he to the work upon which he was 
immediately engaged. 1 think I am controlled by Wilson \. 
Merry (1K(>S). L.R. 1 II.L. (Sc.) 320. The instruction to he 
careful is mere surplusage in this case.

The fitness of the foreman to discharge the duty imposed on 
him has not been questioned, either in the pleadings, the notice 
of appeal, or in the arguments before ns.

With reference to the statement of Mr. Justice Davies in 
Ainsi it Mining v. McDonyal, (1009), 42 (’an. S.C.R. 420. that 
the doctrine of common employment cannot he extended to cases 
arising out of the
masters’ primary duty of providing in tin- first instance at least lit and 
proper places for the workmen to work in and a fit and proper system 
and suitable materials under and with which to work.

The words “in the first instance” must not he overlooked. This 
statement of the law does not mean that the employer is bound 
to see that the place is safe from day to day or from hour to 
hour. Changes may have to he made incidental to the work 
and to the place the employee is called upon to work in, and 
if these are made under the direction of persons competent to 
carry forward the work, and under a system, and with re
sources which would enable them to carry it out with due regard

B. C.

<’. A.

If Al.l.

if. n!'

Ma.'donaM.
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Macdonald,

to the safety of themselves and their fellow-servants, the master 
is not at common law liable for the failure of sueh persons to 
exercise due care, skill, and diligence in its prosecution, lie 
would lie liable if he did not correct their mistakes after actual 
or implied notice, or where the negligent performance amounts 
to a breach of a statutory duty imposed on a master.

I would therefore dismiss the appeal.

Iryinu, J.A. : It is objected by the defendant that by means 
of the form of the statement of claim no damages can be re
covered at common law but only under the Employers Liability 
Act. The departure from an ordinary form cannot possibly 
deprive a person of his rights. The first three paragraphs 
shew perfectly plainly that the plaintiff is suing at common law, 
the last three, under the statute. To my mind the pleading is 
very neatly drawn, and no amendment is necessary.

The learned trial Judge on a motion for nonsuit refused 
to allow the common law branch of the case to go to the jury 
on the ground that the negligence which caused the accident 
was the negligence of a fellow-servant. The defendants there
upon admitted liability under the Employers Liability Act and 
judgment was given for $3,900.

The plaintiff now appeals from the refusal of the Judge to 
permit the common law action to go to the jury.

The operation in which the plaintiff was engaged was con
nected with the making up of a train in the yards of the de
fendants in the night time. Cars were being shunted back
wards and forwards and the plaintiff stationed about halfway 
between the engine and the rear of the train was expected to 
repeat the signals from the switchman to the engine-driver as 
required from time to time. For that purpose he was standing 
well to the north of the railway track, but, as the track was 
somewhat curved, lie thought that he could discharge his duty 
better by getting on top of the cars and repeating the signals 
from there. With this end in view he ran from where he had 
been standing on the north side of the track towards the train, 
and stumbled over a pile of earth which had been placed close 
to the track by some workmen in the employ of the defendant
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company. The workmen had been engaged during the «lay in 
excavating for a new track to the south of the track upon which 
the freight cars were being shunted. This pile of earth was 
some 30 to 40 feet long from east to west : near the track it was 
some 15 inches high ; hut on the northern or outside edge, against 
which part the plaintiff had stumbled, it must have been !><»- 
tween 2 or 8 feet high. 'Flic men employed in excavating had 
thrown dirt across the track to the north side ami from time to 
time, as was convenient, a car would he brought to tin* pile 
and the dirt removed, but it had been there alongside of this 
track in more or less substantial form for a week, and was the 
result of some weeks’ work. At the time of the accident no 
warning lights were upon the mound ; although suitable lights 
had been provided by the company for that purpose. No 
special directions as to placing lights ha«l ever boon issuc<! by 
the company. The system adopted was to rely on the dis- 
cretion of the foreman of each gang as to when ami where 
lights should be placed.

Plaintiff's counsel takes two grounds in support of the con
tention that the «Judge should have allowed the case to go to 
the jury. First, that there was a defective system and he 
refers to the language of Mr. «Justice Duff in Fnilid: \. U.T.tt. 
Co., 48 Can. S.C.R. 494. as follows :—

The «IcHiileratiim U a »y*h*m which, coii-i-tcntlx with moMiiialilc 
«•llivii-ncy. i,i‘«luci* In a* lnw a «I'gvcr a-* |Hi«*ililc. the rink* arisiny from 
imperfectimis of lnimaii iu-*1 ruinents.

Mr. Farris contends it was for the jury to pass upon the 
sufficiency of the system of leaving the matter to the foreman 
in this ease. The defeiulants concede that a light ought to have 
been placed there. The plaintiff has said had there been a 
warning light no accident would have occurred. The point for 
the .Judge to determine is. was there any evidence of negligence 
on the part of the company to go to the jury / It seems to me 
the uncontroverted evidence established that it was the neglect 
of a fellow-servant, just as in Wood v. C.P.U. Co., decided in 
1899. 30 Can. S.C.R. 110. where the duty of getting the line of 
the railway and the side track in proper order was delegated 
to the defendant’s roadman and section foreman, who were

44—20 D.I..R.
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shewn to he properly qualified, ami if there was any failure to 
perform a duty which the defendants owed to the appellant, it 
was the fellow-workmen who were guilty of it. As they were 
for the purpose of the defence of common employment fellow - 
servants of the plaintiff, the action failed.

The second ground is founded on the dictum of Sir Louis 
Davies in giving judgment in A inslit Mining v. MeDouyal. 
(1909). 42 ( an. S.C.R. 420. where the following language is

Defective pince* in which to work, defective machinery with which 
to work, and defective *y*lvm* of carrying on work are none of them. I 
hold, within the exception grafted upon the rule bidding an employer liable 
for the negligence of the men in hi* employ.

That exception a- defined by Lord t airn* in hi* celebrated dictum in 
Wilson \. Mtrrif. doe* not cover the diltie* owing by the employer to the 
elimloyed ill tltone re*peet*.

In that east* there was evidence from which it might he in
ferred that the directors did know and direct, or acquiesce in 
what was being done.

I am unable to distinguish this ease on its facts from Wilson 
\. Merry (1868), L.R. I ILL. (Se.) 326. There, on account 
of new work being undertaken, a scaffold had been constructed 
by Neish on Saturday. On Monday the plaintiff with others 
began to work, and on Wednesday by reason of the accumula
tion of gas—which accumulation had taken place on account 
of the scaffold interfering with the system of ventilation, an 
accident took place. It was there held that because Neish was 
a fellow-servant of the plaint iff" he could not recover. That 
seems to me this ease exactly.

I do not see that the other two eases cited by counsel 
carry the plaintiff’s ease any further: Canadian Woollen Mills 
v. Traplin, ( 11)04). 3f> fan. S.C.R. 431. was a ease of an accident 
resulting from the use of a dilapidated elevator of which there 
had been no inspection and for the repairs of which there was 
no competent person employed. That was not mere negligence 
of a fellow-servant but a gross case of long continued neglect 
on the part of the management to provide a safe machine.

The other ease. Fakkema v. Ilrooks (1911), 15 B.C.U. 461 ; 
44 Can. S.C.R. 413. re affirms the dictum from Ainslie Mining v.
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McDougal, 42 Can. S.c.R. 420. In the opinion ol' one of the B.c.
learned Judges it is doubtful if that ease would have been dee id- c. \
ed against the company if the question of fellow employment had JT"'
been raised at the trial. That doctrine seems to have been pressed '•
. . . . . . , Canadianbefore the < ourt of Appeal here, but not in the Supreme Court pA( IM(
of ( ana da. The precise ground upon which the Fakkt ma decision **• ( °
rests is that there was either a faulty installation or a defective Ir,i,,g 1
system being carried on in either case making the company 
liable within the rule laid down in Ainslii v. McDougal, supra, 
can only say that in the present case there was no evidence to 
go to the jury that the company had any knowledge of the 
existence of this varying pile of dirt, and that the Judge was 
right in refusing to allow the jury to pass upon the question.

I would dismiss the appeal.
Martin, J.A.. dissented. Martin i v

(Jallihkr, J.A. : I would not interfere with the judgment oamiier, j.a. 
below.

There is no suggestion that before the pile of dirt in question 
was placed there, that the company had not provided a fit and 
proper place for its workmen in operating trains to work. It 
became necessary to excavate a bank of earth close to the track 
for a site for a tool house, and the construction gang engaged 
in this under a foreman placed the dirt from the excavation in 
a pile across the track upon which the accident occurred.

The evidence is that this dirt was levelled back some four 
feet from the track, and then sloped up to a height of about 
4ft. and about 40 ft. in length. No light was placed upon this 
pile of dirt at night. The plaintiff in the course of his duties 
as switchman, not seeing this pile of dirt in the dark, stumbled 
over it and fell beneath a moving train that was being made up 
and suffered very severe injuries, and seeks to make the com
pany liable at common law.

The learned trial Judge withdrew the c;i e from the jury at 
common law, and the company admitting that they were liable 
under the Employers Liability Act, judgment was signed 
against them for $3,000. It is against the learned trial Judge’s 
refusal to let the case go to the jury at common law that this 
appeal is taken.
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B C. Mr. Farm, for plaintiff, rdiod on Ainslii v. Me Ihm mil, 42
<'an. S.(\R. 420; and Fraliek v. (l.T.H. ('o„ 42 ( 'an. S.C.R. 404. 
hnt in my opinion those eases are not applicable.

The general inst met ions of the company to its foremen in the
( 'an apian 

It. Co.
different departments was to leave all work safe and guarded ; 
their system was established, and what was done here was not a

osiiiiur,j.A. providing of a fit and proper place for men to work in. or the
establishing of a system, bill a piece of work which arose in
cidentally in the course id' business operations, or changes that 
take place from time to time, and as there is no suggestion that 
the men in charge of this work were incompetent, the failure 
to properly guard or light this pile of dirt was the neglect of 
the foreman in charge, and for whose neglect the company under 
the circumstances are not liable at common law

M< Rhili.ips. J.A.. dissented.
idtMenting)

Affinal ilisinissi </.

CANADIAN WESTINGHOUSE v. MURRAY SHOE CO.ONT.
11 n In rin Supreme Court. \ppcUatc Division. Muloel:. C../,Itiilihll.

Sul In rln ml mill heiteh, .1.1. March ll. 11)14.
I. S\ll I S III It- lil I—(OXIIITIOXAI. SALKS—ItKNKKYI Ntl I'ROCKKI V IN liOOIIN 

i nth. r.Ain run Paktiai. caymknts as i.iqi iiia i kii ha m acks— 
Ykxinik'm I.IKX.

I nder ii conditional eale contract wliirli contains in addition in tin» 
reservation nf property in tin- goods until paid fur. a stipulation that 
in case of default the sellers may retain all partial payments as litpii 
dated damages, and may also retake possession, the sellers may avail 
themselves of their common law right of siting for the instalments as 
they become due or prove against, the purchasing company in liipiida 
lion proceedings, and still retain the property in the goods.

II Her non I .il in her Co. \. Crlric. 17 O.L.H. .»70. followed : Mi Hillin' 
X. f ' ri iss I I'lj. | I Stlâ | A.I'. 4f>7. referred toj

•J. Nam; i g I t ' isi—t'oxniTiox.xi. mai.kk—Yknunit's nami . stamvkh oii 
XM IXKU I’l.ATK KKMOVI II IIY I'VRCIIAHKB F.KKKeT—( 'OXIIITlONAt.
Nai.ks Act.

The removal of tin- manufacturer's name-plate, the alliving of which 
on a machine dispenses with the necessity of recording the conditional 
sale contract under the Conditional Sales Act (Ont.I will not. where 
the name-plate is taken oil' hy the purchasing company, prevent en 
forcement of the seller's right on default to the possession and pro
perty in the machine as against suli-purchasers from them who were 
aware that the machine was supplied to their vendors hy the manu 
facturer claiming the lien.

| \\i I tin nfir v. Scott, 20 A.H. (Ont.) <152, followed.1

Appeal by the defendants from the judgment of the SeniorStatement

Judge of the County Court of the County of Wentworth.
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The following statement of the faets is taken from the judg- 0NT 
ment of Riddell, J. :— s c"

A eontraet was entered into by the plaintiffs and the Parkin1 Canadian
Elevator Company Limited, of Ilespeler, whereby the plaintiffs Westing-

furnished tin- Parkin eompany two electric motors. “The pro-
perty in and title to” them was agreed not to pass from the Mi-hhat

SlIOB I
plaintiffs until “all payments . . . shall have been fully ----
made in eash . . . and the said apparatus shall remain the sta1t‘,,"‘,lt 
personal property of the company . . . until fully paid for 
in cash. if default is made in the full payments in the man
ner and form herein specified, the eompany may retain any and 
all partial »... as liquidated damages, and shall
be free to enter the premises where such apparatus may be lo
cated and remove the same as its property.”

The payments were <$280 being the price), .10 per cent, cash 
by sight draft attached to bill of lading. 40 per cent, cash by 
sight draft in 30 days, and 10 per cent, in 60 days.

The contract is 5th July, but it was not to In- effec
tive until approved by the plaintiffs, and that was done on the 
6th August.

On the 23rd July, the Parkin eompany wrote the plaintiffs 
saying that the motors were to be supplied to the Murray Shoe 
Company, London, the defendants; and on the 3rd August, the 
defendants wrote the plaintiffs to the same effect; so that, at 
the time the contract became effective, the plaintiffs knew that 
the motors were to be installed in the defendants’ premises as 
part of their elevator.

Rut they were sent on to the Parkin eompany with name
plate attached, on the 29th July, before formal acceptance of 
the contract ; and were shortly afterwards installed in the de
fendants’ premises, the name-plate having been removed. A 
sight draft for half price was attached to tin- bill of lading, 
and paid ; the whole price being increased by extras to $293.

No further or other sum has been paid, and the plaintiffs 
claim that there is still $140 of the price of the motors unpaid.
Efforts were made to obtain payment from the Parkin eom
pany, but in vain. In March, 1910, the Parkin company went 
into liquidation, and the plaintiffs put in a claim against the

6674
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company for the balance due on the motors and an open ac
count, but nothing has been paid. It is said there is nothing in 
the estate. The plaintiffs had, before the liquidation, included 
the amount of the claim on the motors in drafts which also in
cluded other claims.

Not realising anything from the insolvent company, the 
plaintiffs notified the defendants, on the 31st July, 1911, of the 
balance due on the motors, which was asserted to be $146.50, 
asked them to remit the amount, and threatened to take pos
session unless they were paid. The defendants refused, and 
this action was brought, the plaintiffs claiming the motors.

The case came on for trial before the Senior County Court 
Judge at Hamilton, and he gave judgment in favour of the 
plaintiffs for $140 and costs.

The appeal was dismissed.
(i. S. (Iibbons, for the appellants.
(•. (\ Thomson, for the plaintiffs, the respondents.

The judgment of the Court was delivered by Riddell, J. 
(after setting out the facts as above) :—In this inquiry, I en
tirely agree with Mr. Gibbons’s contention that the Conditional 
Sales Act does not enlarge the common law rights of those who 
allow their goods out of their hands; but it prevents all who 
have not complied with its conditions from asserting certain 
common law rights. The plaintiffs have complied with these 
conditions, and must lie held entitled to all the rights the law 
would have given them had the statute not been passed, and to 
no more.

It was argued that the filing of a claim before the liquidator 
was equivalent to an action at law, and that this was in itself 
an election to treat the property as having passed. This appears 
to be the law in some of the States of the Union—Moline Plow 
Co. v. Rodgers (1894), 53 Kans. 743—but it is not our law. The 
matter has been fully discussed by a Divisional Court in Utter- 
son Lumber Co. v. II. W. Petrie Limited, 17 O.L.R. 570. I think 
that case is well decided and should be followed. McEntire v. 
Crossley Brothers Limited, |1895] A.C. 457, mainly relied 
upon in support of this appeal, was considered in that case, and
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it was held not to be applicable to the case then in hand, partly 
by reason of a clause in the Petrie contract that the liability of 
the purchaser to pay should not be affected by the vendor retak
ing possession. No such provision appears in the contract in the 
present case, and, were that the sole ratio decidendi in the for
mer case, it would not be of assistance.

What is strongly urged upon us in the McEntire ease ( fol
lowed as it is in Partie v. llcney (1896), 33 N.B.R. 607) is 
what is said by the Lord Chancellor, at pp. 464, 465: “Of 
course, the distinction is as well settled as it possibly can be be
tween a debt for the price of goods the property in which has 
passed, and an action for (lamages for the breach of a con
tract to buy and pay for the goods. In the former case . . . 
the debt due is the balance of the price, the purchaser keep
ing the goods. In the other case the vendor retains possession 
of the goods ; but he sues for the damages that he has sustained 
by the purchaser not carrying out his agreement to buy as 
stipulated. . . . Suing or proving for these damages implies, 
of course, the property as well as the possession being still in 
the vendor.” And at p. 464 : “Messrs. Crossley may 
elect to sue for the remainder of the instalments. . . . No
doubt if they take that course they elect to have the purchase 
then completed. They could not sue for the purchase-money 
and insist that the property in the goods, the price of which 
they were suing for, had not passed.”

But, as is pointed out in the I'tterson case, this is a de
cision on a special contract in which the vendor is bound down 
to two alternatives—he is given the right on default of an instal
ment to call all the money payable, or, “instead of seeking to 
recover such balance,” to take possession.

There is no such clause here. The vendor may, on default, 
retain all that has been paid and take possession of the appara
tus. But this is not given as an alternative of calling all the 
instalments due, and suing for them—this right he has not 
been given by the contract at all.

I see no sound reason why the plaintiffs should not avail 
themselves of their common law rights without troubling with 
the special right given by the contract. These are to sue for

ONT.

s. c.
Canadian
Wksting-

Mvrbay

Riddell. J.
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the instalments as they become due, and retain the property in 
the motors till the amount is paid in cash.

The claim before the liquidator can have no higher effect 
than an action at law.

Then it is contended that the plaintiffs are estopped by 
their knowledge that the motors were to be installed in the defen
dants' premises. What they knew was that the defendants were 
installing two elevators with their motors, and the Parkin Eleva
tor Company were doing the work (letter of the defendants of 
the 3rd August) ; that the two motors were to be supplied by 
the Parkin company to the defendants (letter of the Parkin 
company of the 23rd July). They also knew that in their con
tract the Parkin company had expressly agreed “to perform all 
acts which may be necessary to perfect and assure retention of 
title to the said apparatus in” the plaintiffs.

I see nothing to indicate that the plaintiffs knew or should 
have known that the defendants were buying and paying for 
the motors out and out. and that the Parkin company were not 
observing their agreement.

There is a mass of American authority as to estop
pel in such eases, most of which is to be found in the 
judgment of Winslow. J., in Mississippi River Logging 
Vo. v. Miller (1901), 85 N.W. Repr. 193, which also cites 
Pickering \. Itusk (1812). 15 East 38 (quite another kind 
of case). The principle is as well stated as anywhere by Howk, 
J., in Winchester Wagon Works and Manufacturing Co. v. Car
man (1886), 109 Ind. 31, 35: “The purposes for which the pos
session of the property was delivered to the original vendee are 
inconsistent with the continued ownership thereof by the ori
ginal vendor, and for this reason the condition, upon which the 
sale and delivery were made, must be deemed fraudulent and 
void as against purchasers from the original vendee of the pro
perty.” There is nothing of that kind in the present case; and, 
without expressing any opinion on the general question, I think 
there is no estoppel.

I am of opinion that the appeal should be dismissed with
costs.

Appeal dismissed.
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BALDREY v. FENTON.
Santa t chi'tea h Supriiiii Court, llaultain, C.J., I.a mont ami Hr own, ,/,/

July 15. 1914.
I Neoijoenve (ft I C 2 50)—Open wkll I)rrv «owner Trespahhinu 

animals Defendant's knowi.eixie—Open Wells An (Sask.i 
R vrai. Mvnutpai.ities Alt iSask.i-Ashvmition ok risk.

The 0|)en Welle Act, R.S.S.. cli. 124. imposes on the occupant of lands 
duties in respect of trespassing animals above the liability at common 
law; but where a horse fell into an open well on defendant's farm while 
trespassing there, and its owner knew of the well and that it was dan
gerous for stock, yet turned his horses at large, knowing that they 
would probably stray to where the well was. and thereby contravened 
a municipal by-law passed under the Rural Municipalities Act. Saak., 
making it unlawful to allow horses and cattle to run at large, lie has 
thereby assumed the risk and the responsibility for the loss is to be 
attributed to his own negligence in disobeying the by-law.

[W’nltins v. A anil Colin ry Co.. |1912| A C. WW. and Hulltr v. h'i/i Coal 
Co., (19121 AC. 119. applied.]

Appeal from the judgment of the acting District Court Judge 
for the judicial district of Moose Jaw, dismissing the plaintiff's 
action. The plaintiff sued for the value of a horse, which fell 
into an open well on the farm of the defendant and was killed. 
The defendant disputed liability, on the ground that the plaintiff's 
horse was unlawfully and wrongfully upon his farm. At the time 
the horse was killed there was in force in the municipality in which 
both plaintiff" and defendant resided a by-law, duly passed under 
the authority of the Rural Municipalities Act, of which one 
section read as follows:

(1) And it sluilI not be lawful to allow any animal, excepting dogs only, 
to run at large at any time of the year within the limits of the rural munici
pality of Knficld No. 194.

There was also in force an Act respecting <)pcn Wells and other 
things Dangerous to Stock lR.S.S. eh. 124), sec. 2 of which reads 
as follows:

<2) No person shall have on his premises or on any premises occupied 
by him any open well or other excavation in the nature thereof of a sufficient 
area and depth to be dangerous to stock and accessible to stock of any other 
(lerson which may come or stray upon such premise--'.

T. I). Broicn, for appellant.
(i. K. Taylor, K.C., for respondent.
The judgment of the Court was delivered by 

Lamont, J.:—The learned trial Judge found as a fact that the 
well in question was dangerous to stock and accessible to the 
plaintiff's horses. Under these circumstances is the plaintiff 
entitled to recover?
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At common law the plaintiff's horse was a trespasser. In 
2 ('ye. 3112, the learned author lays down the law as follows:

It is well settled that ut common law every man was Imimd at his peril 
to keep his cattle within his own close, and if he failed to do so. was liable 
for their trespasses upon the bonis of another, whether the lands trespassed 
upon were enclosed or not. unless the owner of such lands was bound by 
prescription, agreement or assignment to fence his lands.
See also Krone v. Homamarnki, 3 8.L.R. 274.

The plaintiff’s horse being a trespasser, he trespassed at his 
peril. An owner of land has no duty to a trespasser Iteyond this, 
that he must not he allured onto the land with malicious intent 
to injure him, nor must anything he done wilfully to injure him 
or make the premises more dangerous for hint than they otherwise 
would have been : tl.T.H. Co. v. Harnett, [1011] A.C. 361: Latham 
v. Johtuon, [11113] 1 K.ll. 3118. Apart, therefore, from the Open 
Wells Act, the defendant was not guilty of any breach of duty 
to the plaintiff. Does that Act impose niton the defendant any 
duty in respect of trespassing animals which prior to the passing 
of the Act he was not obliged to observe? I am of opinion that 
it does. By the section alstve quoted the defendant was expressly 
prohibited from having on his farm an open well dangerous to 
stock and accessible to the stock of any other jterson which might 
come or stray on his farm. Hut stock coming or straying uism the 
defendant’s land were at common law trespassers, and it was not 
contended that the common law had been altered in the muni
cipality of Enfield so as to make it lawful for cattle to stray or 
run at large there at the passing of the Open Wells Art. Straying 
animals were, therefore, trespassers when they entered u|>on an 
owner s land, lint it was for the protection of animals coming 
or straying upon the land of an owner or occupier that the statute 
prohibited such owner or occupier from keeping an open well.
I am, therefore, of opinion that the statute does create on the part 
of an owner or occupier of land a duty towards straying or tres
passing animals not to keep an open well. That duty the defend
ant did not observe, and is therefore liable if the death of the horse 
resulted from his negligence in this respect. He, however, con
tends that the death of the horse resulted from the negligence of 
the plaintiff in not observing the provisions of the by-law pro
hibiting him from allowing his horse to run at large. The by-law, 
being passed under the provisions of the Rural Municipalities
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Act, has all the force of a statute. The breach of a statutory 
duty causing damage to another is negligence : Hu tier v. Fife 
Coal Co., (1912) A.( 149, at 159 and 160; and it is immaterial
that the duty is a negative one by prohibition. In Watkins v. 
Naval Colliery Co., Ltd., [1912] AX'. 693, Lord Atkinson, referring 
to the provisions of the Coal Mining Regulations Act, says, at 
p. 704:—

Now, the combined effect of see». 4!t and Ô0 of this statute is. where 
rules such as those mentioned are violated. I think, this. They make 
every person who contravenes or does not < with them guilty of an
offence against the Act, and, therefore, impose upon such persons corre
sponding statutory obligations to observe them. Each person concerned 
is thus made responsible for every breach of the rules which he has himself 
committed, and for every failure of his to observe them.

The plaintiff was therefore guilty of negligence in allowing 
his horse to run at large.

This case, however, may, in my opinion, be disposed of on 
the ground that the plaintiff knew the well was there and that it 
was dangerous to stock, yet knowing that, he turned his horses 
at large, well knowing that they would probably stray into the 
defendant’s field where the well in question was situate, and in 
doing so he did it in direct violation of the by-law. That being 
so, he must be held to have decided to take chances and to assume 
the risk of his horses falling into the well when he turned them out. 

The appeal, therefore, should be dismissed with costs.
--------- Appeal (listnitwed.

FLEURQUIN v. PILON.
Quebec Court of Review, Tellier, l)e Lorimier and (ireenxhicldn, .1.1.

January 30. IU14.
1. Trial (§ V D—295)—Jury—Form ok verdict—Further deliberations 

—Change of verdict—Misdirection by Jvdge—New trial.
While the trial Judge may guide the jury in the matter or form of their 

verdict, he should not send them out for further deliberations once their 
decision is in form with the law, with the view of having them change 
the substance of their return; such may constitute a mistrial and ground 
for quashing the verdict.

SASK.

Hai.drky

Fenton.

Lemont, J.

VUE.

C. R.

Appeal from the Superior Court, CJuerin, J. statement
New trial ordered.
Trihey, Bercoviteh <V Kierney, for plaintiff.
J. II. J albert, for defendants.
The opinion of the Court was delivered by
(ÎREEN8HIELD8, J. (after stating the facts):—The serious ques- omiwi.ui.i», j. 

tion to lx* decided , and from my point of view, the only ques-

1
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tion 1 o lx* decided, is, whether the learned trial Judge erred in 
refusing to enter and record as the verdict of the jury what I shall 
term the “second verdict” reported by the jury.

When the jury first returned into Court, it. in a word, said: 
The accident happened to the hoy; the accident was not due 
to the sole fault of the defendants; it was not due to the sole 
fault of the hoy, but it was due to their common fault, and. being 
obliged by the question to give the respective faults, proceeded 
to do so: They found a fault attributable to the defendants, 
which the learned trial Judge was of opinion was not charged 
in the declaration, and for that reason, and that reason alone, lie 
did not wish to receive that as a verdict.

The learned trial Judge expressed doubt and perplexity as to 
whether the fault found was charged, which clearly and un
doubtedly led the jury to believe that it was not a fault which 
the defendants had been called upon to meet : and for that reason, 
and that reason alone, he sent the jury out for further delibera
tion. He told the jury, in effect, that if they could not find, or 
did not find another fault, their verdict, in the form in which it 
was rendered, would not be acceptable.

Now. 1 am of opinion, that if a jury l>eing asked whether 
an accident was due to the fault of the defendants, and, if so, 
to specify what the fault was, and if they find a fault or a negli
gent act which is entirely strange or foreign to the issue, and is 
in no way covered by the pleadings, 1 believe that it is proper 
for the trial Judge to tell the jury that their verdict is defective, 
and give them time within which to do it.

The jury retired, and, coining in a second time, they answered 
the questions categorically and completely. They said there was 
no fault on the defendants’ part ; there was no fault on the part 
of the boy, and there was no common fault ; and they said. “The 
boy suffered damages to the amount of $2,000.”

Now, clearly, this was a complete and perfect verdict, in form, 
at least. Whether the proof justified such a finding, is a matter 
of perfect indifference for the purpose of this case. Rightly or 
wrongly, the jury, upon rendering that verdict, had discharged 
their full duty: had left nothing to be done, and had done nothing 
which they should not have done. The jury had nothing what
ever to do with the legal responsibility of the parties. The jury
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han to find the facts. The Court deals with the legal responsi- 
bility. c.R.

It cannot be said for a moment that the plaintiff’s son did Fi.evrquin 
not suff<‘r damages by reason of the accident : he did. It was 
quite pro|H*r and quite competent, although possibly useless, for ___ 
the jury to assess these <lamages; and I should have told the 0nvn*llle,ds-J- 
jury that, whatever conclusion they might arrive at with respect 
to the questions 2, 3 and 4, I should, nevertheless, have asked 
them to assess the damages.

Now, clearly, there was no answer necessary or any answer 
that could be given to question ti: the first five being answered 
in the manner in which I have indicated.

The learned trial Judge said to the jury: “But you have 
assessed damages, although you have found no fault," and tin- 
foreman of the jury said: “Well, we did not see the connection 
between this question f> and the preceding questions;" and 1 
think the jury was quite right in one sense. If lie meant that tin- 
jury were not bound to take into consideration, in answering tin- 
fifth question, what their answers were to the previous four ques
tions, lie was perfectly right.

The assessment of damages by a jury has nothing whatever 
to d > with their finding as to the question of negligence or fault.

The learned trial Judge appears to have thought that there 
was contradiction between the first verdict and the second verdict 
returned by the jury. I find no such contradiction. The jurors 
were told by the learned trial Judge that, if they could not find 
a fault other than the one they had returned by their first verdict, 
their verdict would not be received; and apparently, and I think 
it is a fair conclusion to arrive at, they retired to their room, and 
were unable to find any fault other than what they had returned 
on the first verdict, and, therefore, said there was no fault. •

Now, I fail to see any reason for the learned trial Judge to 
refuse to receive and record the second return made by the jurors 
as their verdict; in other words, I think there was error made 
by the learned trial Judge in refusing to grant the motion of tin- 
defendants then and there made, that the return or answers he 
recorded and entered and registered as the verdict of the jury.

Where a jury have answered clearly and fully all the ques
tions which they can and are bound to answer, I should say it
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was the duty of the trial Judge, in law, to receive and record 
such finding or answers, and that, while a trial Judge has the 
right and is Inmnd to guide the jury in the matter or form of 
their verdict, and to instruct the jury to the fullest extent, in 
order that their verdict in form may comply with the law ; once 
their decision is in form with the law, he should not send the 
jury out for further deliberations with a view of changing the 
substance of their return. The return which I have called No. 2 
is perfect in form, and is entirely in accordance with the require
ments of the law as to the duty of a jury in answering questions.

I am of opinion that there was a mistrial, and that there must 
be a new trial.

1 should dismiss the motion of the plaintiff for judgment for 
82,000, in accordance with what is called the “ verdict " of the 
jury.

I should (plash the said verdict as entered and unregistered 
and signed by the foreman of the jury, and should order a new 
trial at the ““ nee of the parties.

DUNCAN v. BECK.
Saxkatrhi iron Su/in im Court, l.nmnnt, J. Jura H, 1104.

1 Dam auks (§ III A—611 Warranty ok authority Breach ok Per
sonal LIABILITY OK AOENT- PURCHASER IN UOOII KAITII.

If a person purport inn to u contract as agent for another has
in fart no such authority, hr renders himself iiersoiiallv liable to one 
who contracts with him in good faith in reliance upon the warranty of 
authority, and who hy so contracting has suffered loss in consequence 
of the absence of authority.

[Oliver v. Honk of Kngloinl. [I902| I Ch 610. applied; III Cye. 1545, 
1550, cited.|

2. Principal and auknt (ft II A—5)—Auent actinu without authority— 
Verbal sale Part pkrkormance- Remedy in equity Breach of 
WARRANTY.

Where a person assumes without authority to act as agent for another 
in the sale of real estate and the contract is merely verbal and conse
quently would not have been enforceable at law as against the supposed 
principal, even if he had authorized it. the equitable doctrine of part 
performance does not apply so as to give a remedy in equity in respect 
of s nt acts of part performance by the agent so as to attach
a liability for damages against him where none attached at the time 
of the breach of warranty of authority; the latter is not a continuing 
warranty, but came to an end with the making of the contract.

Ill nrr v. June*. 24 W.R. 665, applied.)

Hearing of a counterclaim for damages.
./. K. Sparling, for plaintiff.
('. I). Livingstone, for defendant.

4
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Lam ont, On the hearing of this action, all matters in
volved therein were by consent referred to tin* local registrar for 
the purpose of having the various accounts taken, with tin* ex
ception of the claim made by the defendant Beck by way of 
counterclaim for damages for breach of warranty of authority 
on the part of the plaintiff to sell a quarter-section of land belong
ing to the plaintiffs wife. This claim was tried out before me. 
As I intimated during the argument, I find that the plaintiff, pur
porting to act as agent for his wife, had agreed to sell to the de
fendant Beck a quarter-section of land known as the Moynes 
farm for the price and on the terms stated by Beck in his evidence. 
According to that evidence the deal was made about the last 
of November or the first of December, 1905. The price was to 
be 84,(KM), payable 81.000 as soon as Beck could pay it, 87.10 in a 
year from the time the deal was made, another 87.10 in two years 
from that time, and the balance by assuming a mortgage of 81,.100, 
which, it seems to have been contemplated, the plaintiff's wife 
would place on the farm. The interest was to be 7 or 7*2 per 
cent., the defendant cannot say which. There was no memor
andum in writing of the contract sufficient to satisfy the Statute 
of Frauds. In the spring of 1000, Beck entered into possession 
of the land, and he cropped it every year until 1012. He paid 
certain instalments of purchase money to the plaintiff as agent 
for his wife. In April, 1012, the wife repudiated the contract 
made on her behalf by her husband, and the Courts have held 
that the plaintiff had no authority from her to sell the land. 
For representing that lie had authority to sell when in fact In- 
had none, the defendant now claims damages from tin- plaintiff.

The law is well settled that where a person purports to make 
a contract as agent for another he is deemed to warrant that In- 
had authority to make the contract in question, If, therefore, 
he in fact has no such authority, he renders himself personally 
liable to one who contracts with him in good faith in reliance 
upon the warranty, and who by so contracting has suffered loss 
in consequence of the absence of authority: (Hirer v. Hank of 
England, [1002] 1 Ch. 610, 31 Cyc. lf>4">. But in order to make 
the agent personally liable for making an unauthorized contract, 
the contract must have been one which would have been enforce
able against the principal if he had in fact authorized it. If this

SASK
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were not so, the anomaly would exist of giving a right of action 
against an assumed agent for an unauthorized representation of 
his po ver to make the contract when a breach of the contract 
itself, i. it had been authorized, would have furnished no ground 
of action: 31 ('ye. 1550.

The contract in this case being for an interest in land, ami not 
In-ing in writing, the only way in which it could be enforced 
against Mrs. Duncan would be by the application of the equitable 
doctrine of part performance by the defendant. Assuming that 
this part performance was of such a character as to dispense with 
the necessity of having the contract in writing, ami that the 
contract was otherwise enforceable against Mrs. Duncan, had 
she authorized it, I am of opinion that the defendant even then 
would not be entitled to succeed. He would not be entitled for 
the reason that tin* doctrine of part performance cannot be in
voked to establish the enforceability of a contract entered into 
by an unauthorized agent so as to make him liable for damages 
for loss occasioned to the other party to the contract by reason 
of his want of authority. In Hoir v. Jonea, 24 W.R. «95, it was 
held that where a person assumes without authority to act as 
agent for the sale of real estate, and the contract is merely verbal, 
the |)erson injured by relying on his representations has no remedy 
in equity against him for damages on tin- ground of part per- 
formance. The law upon this |>oint is laid down in Rowstead 
<m Agency, 3rd ed., at 387, as follows:

Where the contract would not have been enforceable at law as against 
tin- principal, even if lie had duly authorized it, because tin- formalities 
required by law were not observed, the equitable doetrine of part perform
ance docs not apply so as to give a remedy in equity for damages in res|H-ct of 
the breach of warranty of authority.

Here the contract was not enforceable at law against Mrs. Duncan, 
In-cause there was no memorandum of it in writing, and under the 
allow authorities the defendant cannot invoke the equitable 
doctrine of part performance to establish its enforceability. The 
reason for this is apparent. The defendant's right of action 
against the plaintiff for breach of warranty of authority arose as 
soon as the contract was made. At that time the contract could 
not have lieen enforced against Mrs. Duncan even if she had 
authorized her husband to enter into it on her In-half. The 
contract not being enfore< able, the defendant could not have
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hel l the agent liable for damages when the cause of action against 
him arose, Iwcauae the defendant had suffered no legal damage 
from the breach of warranty by the agent. The only damages 
to which a person dealing with an unauthorized agent is entitled 
is the amount which he could have recovered against the agent's 
principal if the agent had been duly authorized, but the principal 
refused to carry out the contract, together with the costs a#nd ex
penses, if any, incurred in respect of legal proceedings reasonably 
undertaken against him on the contract. If, when the cause of 
action against the plaintiff arose, the defendant could not have 
obtained any damages against Mrs. Duncan for her refusal to 
perform the contract had she authorized it, he cannot obtain 
any from the agent for breach of warranty of authority. The 
warranty of authority on the part of the agent was not a con
tinuing warranty. It came to an end with the making of the 
contract. Had the defendant sued as soon as the cause of action 
arose against the plaintiff he could not have recovered damages. 
That being so, subsequent acts of part performance by the de
fendant cannot be effective to attach damages to a cause of action 
against the agent where no liability attached at the time the 
breach of warranty was made. The defendant's counterclaim 
will therefore be dismissed with costs.

SASK.
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Lament, J.

NEVILLE v MacMILLEN. SASK.
SiiHkalchvinin Sii/urnir Court. Htiullain, C.J.. Itruirn ami Fluooil. ■/./. ~~

\o rem ber 2H, 1!»14. S,C*
1. Motions an-» okiikkh i# I — 1 i—Summary .h imjmknt after appearance 

—Default in delivery ok defence—Motion pending.
A plaintiIV who lias launched a motion, under rule l.'t.i. Sa-k.. Dis 

I l ift Court rules, for summary judgment after appearane •. eaimnt 
sign judgment for default in delivery of defence, while the motion 
for judgment is still ponding.

\Holunnt v. .1/on An (|KS4i. W.X. S. applied. |

Appeal from an order of a District Court Judge.
The appeal was allowed.
7. A. Allan, K.C., for appellant, defendant.
7. M. IIunhidgc, for respondent, plaintiff.
The judgment of the Court was delivered by

Brown, J.:—This is an appeal from the judgment of the Brown, j. 
learned District Court Judge at Kerrobert. The plaintiff

45—20 D.L.B.
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brought action against the defendant oil a certain promissory 
note, and the defeinlant duly entered an appearance on July 
3, last. On July 7. the plaintif!' nerved a notice of motion for 
an onler striking out the defendant's appearance and for leave 
to sign nummary judgment against the defendant for the amount 
of the plaintiff's claim. This motion was made returnable for 
July 13. and allowed to stand until the 14th. On this latter 
«late the plaintiff's counsel, on the matter being spoken to, 
abandoned the application, stating that the plaintiff hail already 
signed judgment in default of defence being delivered. The 
defendant had not filed or delivered any defence, ami on July 
14. the plaintiff had signed judgment against him for the full 
amount of his claim and costs. This judgment was signed while 
the motion for summary judgment was still pending. The de
fendant applied to the District Court Judge to set aside the 
judgment so entcivd, and the Judge held that the plaintiff was 
within his rights in so signing judgment set aside the judgment 
allowing the defendant to defend but ordered the de
fendant to pay the plaintiff's costs of motion. The 
plaintiff justifies his action under rules of Court Nos. 
102 & 224. It. 102 requires the defendant in an action, if 
he wishes to defend, to enter an appearance and within (i days 
thereafter tile his defence, and It. 224 provides that in the event 
of the defendant failing as aforesaid the plaintiff may enter 
final judgment for the amount of his claim and costs. The ques
tion is to what extent, if any. has the plaintiff affected his right 
to so sign judgment under these rules by making bis application 
for summary judgment. That application is made under Rule 
of Court 135. which provides that upon the defendant entering 
an appearance the plaintiff may. on affidavit proving his claim 
and stating that in his liclicf the defendant has no defence to 
the action, apply to a Judge in Chambers for liberty to enter 
final judgment. In answer to such an application, the rule 
itself requires that the defendant must satisfy the Judge that 
he has a good defence or disclose such facts as may be deemed 
sufficient to entitle him to defend. The plaintiff, by making 
such an application, says in effect that the defendant has no de-
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fence to the action and should not he allowed to file a defence SASK. 
to Name. So we have on the one hand the plaintiff applying s c. 
to the Judge for judgment on the ground that the defendant can \n"ï7i i 
have no defence to the action, and on the other hand, while this r-

motion is still pending before the Judge, he applies to the clerk ___
of the Court for judgment against the defendant because he has Rrow""' 
not tiled a defence. Such a practice was surely never con
templated by the rule. The plaintiff, by applying to the Judge 
for summary judgment, in effect said to the defendant, “While 
this motion is pending you not only need not but must not file a 
defence.” I am clearly of the opinion that in view of the 
motion, and while the motion was pending, tin* plaintiff had no 
right to sign judgment in default of delivery of defence. In 
Odgers on Pleading, (ith cd„ p. 229, (7th eil. 1912, p. 224) the 
following statement is made:—

When* tin- writ in specially endorsed under <I. III. r. li. tin- defendant 
must deliver hi- defence within 10 day* from tin- Inst day mi which lie 
vmiid have entered an appearance—unless in the meantime the pluintitl 
lias served on him a summons either for directions or for judgment under 
O. \l\. As soon as the defendant is served with either of these sum 
mouses, he must hold his hand and deliver no defence until the summons 
is disposed of. even though the prescribed time for delivering the defence 
will expire lieforc the summons is returnable. (Hobson v. ,1/mi/,•« ilssti.
XV.N. 8,i By taking out sueh summons tin- plain!ill' practically extends 
the time for delivery of the defence.

The cast- of Hobson v. Monks, cited by Odgers, is not avail
able to me, but it is also referred to in the Annual Practice 
under Knglish rule 229 for the same proposition.

In the result the appeal in my opinion should he allowed with 
costs, and the judgment varied by directing the costs of the 
motion to be paid by the plaintiff.

Re MUIR AND LAKE ERIE AND NORTHERN R. CO. ONT
Ontario Snprnnr tfourt. \pprllatr IHvision, Mrrnlith. Mariana. «

Magrr and Httdgin*. ./•/. I. \ornnhrr |.*l. Mil4. ^ •
1. Kmixknt domain (§111)—HMD — Expropriation ok i.wii—Award—

Appkal from jurisdiction OF COURT—SCOI’K OF.
It is competent for the court apart from the jurisdiction given by 

the Railway Act (Can. I to act upon its own view of the evidence taken 
hv the arbitrators in expropriation proceedings upon an appeal taken 
from the award.

I Itr Marphrrson and Toronto. -Jli Ont. R. 558, followed.]
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2. Eminent domain i $ III c—inn—Expropriation or land—Accès* to
RIVER—l OMPENHATION—MKAMI RE OP—ACCRl'INU ADVANTAOER.

The ailvimlHgc accruing to a large residential property capable of 
useful sulHlivisioii from its frontage along a river is to lie considered in 
fixing the compensation for injurious affection of the remaining land» 
on a strip of the property lieing taken for a railway right of way 
which cut off access to the river.

I If- v. HuIJnIn ami l.akr Huron It. Co.. 23 V.V.R. 208 : X orlh Nhon 
It. Co. v. Cion. 14 A.(\ 012. referred to.]

Appeal by Muir, the land-owner and claimant, from an 
award of arbitrator*, under the Railway Act of Canada, fixing 
at $4.2.10 the amount to be paid to the appellant by the railway 
company as compensation for a part of his land taken for the 
railway and for the injurious affection of the remainder.

O. Lynch-Staunton, K.C.. for the appellant.
IV. S. Hrnrshr. K.C.. for the respondents.

November 13. The judgment of the Court was delivered by 
Hoikhns, J.A. :—The award and the reasons supplied by the 
arbitrators disclose that the amounts awarded were :—

1. For 1 iY* acres taken, extending across the whole
of the river front of the property, at $1,500 per acre, in
cluding trees ......................................................................  $2.475

2. Damage to the remainder caused by the purpose
for which the land is expropriated ................................. 1.775

Total............................. $4,250
In the first item is included the land, the trees, the cutting off 

of the ends of springs, and the value to the rest of the property 
of the land taken as the river front thereof.

The property has a long frontage on A va road and 348 feet 
on the river by a depth of alwmt 1.000 feet on the south and 
1.300 feet on the north. There is a ravine along the south Ihiuii- 
dary containing about 4} acres, while the level land runs out 
into two knolls overlooking the river.

The value of the whole property is variously given. The 
appellant's house cost $18.000, while the respondents' witnesses 
valued it at $12,000. The latter treated the 13.] acres as worth 
only $6.000 or $7,000, while those of the appellant went as high 
as $43,000 to $46,000. The evidence of these expert witnesses 
is. to my mind, unsatisfactory. Those called for the appellant
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displayed no knoxvledge of actual sales, and depended on in
quiries as to properties, none of which were stated to be in 
any way similar in position or value to the one in question. The 
respondents* evidence of this class is open to criticism in the 
same direction.

The property lies 2j miles west of the Brantford market
place. and Mr. Schultz owns the adjoining land. 13£ acres to 
the west. Beyond this is the golf club. Hast of the appellant 
and towards Brantford arc the Van West rum property, 14 acres, 
the Stratford property, 41 acres, and the Woody at t property. 
20 acres. Comparison with these lands is reasonable, and the 
sale of the Woodyatt 20 acres in April, 1914, for $21,000, to a 
syndicate for ' i vision purposes, is really the only reliable 
evidence of selling value. See Falconer v. The Queen (1889), 2 
Can. Ex. C.R. 82. Based on this, the appellant’s acreage would 
give $14,205, which, added to the cost of the house, would total 
$32,205. The evidence is conflicting as to w r values re
mained stationary, but there is nothing to shew that on the 31st 
May, 1913, the property was worth less per acre than the Wood- 
yatt property.

If. therefore, $1.050 per acre is taken throughout as the fair 
value of the property as a whole for the purposes of the appel
lant s residence, and its amenities, apart from its speculative 
value > vided. the 1 Voe acres taken would represent $1,732, 
leaving $743 for the trees, springs, and the damage to the re
mainder of the property by loss of access to the river front.

It may be that this is not the division of the amount intended 
by the arbitrators. But they have not in their reasons indicated 
upon what basis they proceeded; and, if the valuation of $1,- 
050 per acre is reasonable, thên, in my judgment, the remaining 
amount is a quite inadequate damage for loss of access to the 
river. It is true, no doubt, that to make a good road or path to 
the water's edge and to build a boat-house would cost the owner 
a considerable sum of money. But this added cost would be re
presented by tangible improvements.

The appellant had, in the language of Lord Kingsdown in 
Miner v. (Himour ( 1858), 12 Moore 1\( '. 131, 156, where the
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river was non-navigable, the “right to what may be called the 
ordinary use of the water flowing pant his land ; for instance, to 
the reasonable use of the water for his domestic purposes and for 
his cattle. . . . Dut. further, he has the right to the use of it for 
any purpose, or what may 1m- deemed the extraordinary use of it, 
provided he does not thereby interfere with the rights of other 
proprietors, either above or below him.” This language is quoted 
with approval in Xorth Shore K.IV. Vo. v. Pion ( 1889), 14 App. 
Cas. 612, and the right spoken of is treated in Chssemore v. 
Richard» (1859), 7 H.L.C. 349, and Lyon v. Fishmongers Co. 
( 1876), 1 App. ('as. 662, 683. as “a natural incident to the right 
to the soil itself,” i.c., the soil of the adjoining lands.

That the obstruction of the right of access is a proper and 
important subject of compensation cannot be doubted : The 
(Juan v. Ruffalo and Lake Huron /CIV. Co.t 23 U.C.R. 208.

The damage is, 1 think, to the whole of the property as suvh, 
used as it is. and as an entire block ; and there seems no good 
reason to doubt that access by the smaller ravine and to houses 
built to the south overlooking the longer ravine by a way con
structed down and through it, might be advantageously had. 
The principle stated by Mr. Justice Burbidgc in The Quern v. 
Carrier (1888), 2 Can. Ex. C.R. 36. 45, that an owner is “not 
bound to sell, and may reasonably prefer to keep his property 
for the purposes of his business, and in that ease should be in
demnified for any depreciation in its value to him for the pur
poses for which he had been accustomed, and still desires, to use 
it,” is as applicable to the expropriation of part of the pro
perty as to the whole.

The cutting off of the whole river front in addition to loss 
of its possible commercial and domestic value reduces the whole 
14 acres from the position of an attractive and unusual pro
perty to that of a level lot just as uninteresting as any to be 
found anywhere on the outskirts of any city.

The estimates of damage to the lots 2, 3, and 4, overlooking 
the river, made by some of the witnesses and by the appellant, 
are, I think, excessive, and it is not easy to arrive at a proper 
percentage in settling the detriment suffered. The estimates
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vary from 7 per rent, to 25 per cent., and the distant view has 
not in fact been interfered with. But, whatever basin may be 
adopted, it is clear that the arbitrators have not viewed it in 
the light of its advantage to i property of the nature and kind 
in question as used by the appellant. He is entitled to be com
pensated on the basis of the value to him, and not the expro
priators. The only explanation of their figures is, that they 
have treated it upon the footing of a property incapable of useful 
subdivision, or as one which, though equipped with a good resi
dence. approximates rather to a farm than a villa property. In 
so doing I think the arbitrators have erred in their application 
of the s underlying the question of injurious affection,
and have deprived the appellant of an advantage to which he 
is fairly entitled. See on this point Paint v. The Queen (1890), 
2 Can. Ex. C.R. 149.
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Viewing the value of the house* and land as $.'12,200. and ap
plying what. 1 think, is the proper , it does not seem
unreasonable to allow upon the whole evidence 10 per cent, or 
$3,220.50, having regard to and including the loss of access and 
the attractiveness of a river front with all its beauty and pos
sibilities of use, including the spring interfered with.

The evidence as to the trees is as discordant us that regard
ing the value of the property. Taking the most conservative 
view. I think the amount spoken of. $75.20. should be increased 
to at least $170.

The arbitrators have allowed $1,775 as depreciation for 
vibration, smoke, and noise. No evidence was given upon this 
head specifically, except as included in general terms of the 
whole damage to the property, and it is not possible to disturb 
the award on this point.

In the award itself it is stated that the arbitrators gained 
no information by their view on which they relied in making 
the award. Following the view of Street. J., in Re Macpherson 
and City of Toronto (1895), 26 O.R. 558, it is competent for 
the Court, apart from the jurisdiction given by the Railway 
Act, to act upon its own view of the evidence in dealing with the 
figures arrived at by the arbitrators.

6346

3343
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The result is. that the award should be varied as follows :—
Allowance for land taken.............................. $1,732.00
For damage by cutting off access to river... 3,220.50
For trees cut ................................................... 170.00
For depreciation due to use of lands taken.. 1,775.00

Total.......................... $6,897.50
As the appellant substantially succeeds upon the points 

raised before us. he should have his costs of the appeal.

Appeal allowed.

SKRYHA v. TELEGRAM PRINTING CO
l/(initoba hum's ttenrh. Curran, J. September 23. lit 14.

I \i WNVACKK—i 6 I—*l—Provisions ok Newspaper Act—Bk.sk.kith ok 
Libel Act—K.S.M. 11113, cii. 113.

N«m compliance with any of the proviftions of the Newspaper Act. 
K.S.M. 1U13, ell. 143. disentitles such newspaper from the benefit* con 
ferred by the Libel Act. K.S.M. 1913. eh. 113.

2. St ATi Iks ( g 11 A—lift)—Nkwscackk Act (man.). I it 13. cii. 14.3—Kk
gUKK M KM'S VNIM5B Till. ACT.

Information us to Isith r and publisher ami the place of altode
of each is re<|iiircd to be published in a newspaper under the Newspaper 
Act. K.S.M. 191.1. ch. 143.

3. Statctks i g 11 A—1151—Newspaper Act—Kkçitrkmknth vxiikk thk

The statement in a newspa|ier of its address as the corner of named 
streets is not a sufficient compliance with the Newspaper Act, K.S.M. 
Ill 13, ch. 143. unless the name of the city or town is also given: it is 
not to lie left as a matter of inference.
| .IwMomti v. Manitoba Free I‘mat. 20 Can. H.V.K. 43. referred to. |

4. Costs i g I—14)—Lima, action—Nkwhpapkr Act. K.S.M. 1013. cii. 143
KKglTRK.MK.NTH VNOER TIIK. ACT—FAILURE To'coMPI.Y—SECURITY 

FOR COSTS.
Security for costs under the Liliel Act. K.S.M. 11)13. sec. 10. will Is- 

refused the publishers of a newspaper sued for libel if the newspaper 
has failed to publish the complete data required by the Newspaper 
Act, K.S.M. 11113. ch. 143, so that any one aggrieved or injured by any
thing appearing in the newspaper may by referring to the newspaper 
itself ascertain who is legally responsible for what is published.

Appeal from the referee.
Appeal dismissed.
F. Heap, for plaintiff.
A. M. 8. ftoss, for defendants.

Curran, J. :—This is an appeal from an order of the referee 
dismissing an application of the defendant for an order for se-

91
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curity for costs against the plaintiffs under see. 10 of The Libel K. B.
Act, eh. 118. R.S.M. 1911$. The propriety of the learned re- MAN.
force’s decision depends upon the construction of s»*c. 10 of the $kbtha 

Newspaper Act. eh. 14:$. R.S.M. 191.'$. as applied to what the de < 
fendant company actually did by way of compliance with this printim; 
section. It (the defendant company) urges that a substantial ^°- 
compliance with the requirements of this section has been made oumn. j. 

by the following notice printed in its newspaper:
Tliv "IVIvgi'Hiii. 'I In- Tvli'gnmi Printing Co.. I.til,, curnci' McDvvmntt Aw. 

a ml Allivi t st. ( . A. Alnaliam. pn*ni»l«*nt ami Ininim-»* mgr.

The section of The Newspaper Act involved is as follows :
In soinv part of owry newspaper, pamphlet or other such paper afore 

•sai«l there shall lie printed the real name, addition and plaee of abode of 
every printer and publisher thereof and also a true description of the place 
where the same is printed.

A sub-section prescribes a penalty for non-compliance which 
need not be considered in view of see. Hi of the same Act. which 
is as follows :

No person or corporation not having complied with the provisions of 
this Act shall lie entitled to the henelit of any of the provisions of "The 
Libel Act" and sec. 15 of The Libel Act provides that "no person who Inis 
not complied with the Newspaper Act shall lie entitled to the henelit of this
Act.”

Obviously, therefore, to entitle the defendant in this action 
to the benefit of sec. 10 of the Libel Act, providing for the giv
ing of security for costs under certain circumstances by a plain
tiff. it must shew that it has complied with the provisions of The 
Newspaper Act. lias this defendant done so? This is the sole 
question to be determined. The learned referee found as a fact 
that it had not done so, and as a matter of law that it was, there
fore, not entitled to the benefit of The Libel Act, and refused the 
order for security for costs. 1 think he was right in so doing.
I think the defendant has not, by the notice before referred to, 
printed in its newspaper, thereby complied with the require
ments of sec. 10 of The Newspaper Act. I take it that the words 
used in see. 15 of the Libel Act. “No person who has not com
plied with the Newspaper Act. etc. mean just what they say 
and that anything short of full compliance with all that is re
quired of a newspaper under the provisions of The Newspaper 
Act disentitles such newspaper to the benefits conferred by The
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MAN. Lihvl Act. The notice printed by the defendant does not state
K. It by whom the newspaper in question is printed, by whom pub
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lished. or the place of abode and ad< ion of the printer and pub
lisher. This information as to both printer and publisher must 
be given as it may happen that the printer and publisher 
are different parties. The addition of the words A. Abra
ham. president and business mgr. does not. in my opinion, help 
the defendant. There is no direct information or statement that 
this man is either the printer or publisher or both printer and 
publisher of the defendant’s newspaper or what his place of 
abode is. It is not stated that the company itself is the printer 
and publisher, although this might be gathered by inference. 
Inference will not satisfy the statute ; a plain statement of fact 
is what is required. Again, the notice does not contain “a true 
description of the place” where the newspaper is printed. 10veil 
if the notice was sufficient in other respects it is clearly deficient 
in this. Where is the corner of McDermott Avc. and Albert St.f 
In what place, city, town or village? The notice does not state. 
Vet the statute requires such a statement of fact to be printed in 
the newspaper. 1 think the omissions 1 have referred to are 
plain contraventions of the statute. In Ashdown v. Manitoba 
Free Press, 20 Can. S.C.R. 4‘1, the only case cited to me on the 
argument, the form or sufficiency of the notice there required by 
law. 50 Viet. eh. 2:1. see. 10. was considered by Mr. Justice 
Gwynne and declared by him to be a plain contravention of tin- 
statute. This notice was as follows :

Miinitolui Free Prexn, published every day except Sunday, at ti a.in. l»y 
the Manitoba Free l*r«“*s Company. \V. F. Luxton. managing director and 
editor in chief.

A comparison of the two notices will. 1 think, indicate that 
the one carried by the Free Press was much nearer a compliance 
with the law than that printed by the defendant in this ease. It 
is to be noted that the section of the statute applicable in the 
ease cited was word for word the same as see. 10 of the Act now 
in force. It is true that the judgment of Mr. Justice Gwynne 
was a dissenting judgment, but none of the other Judges of the 
Appellate Court referred to this particular section as affecting 
the decision of the case, which seemed to hinge upon another sec
tion of the Newspaper Act requiring registration and the suffi-
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cieney of the registration of the Free Press Newspaper under it. 
and not of the notice appears to have been the only questions de
cided by the majority of the Court. The dictum of the learned 
Judge upon this question of the sufficiency of the notice has 
weight, and I think may safely be followed. I think the notice 
required by the statute should in explicit and direct language 
give to the public all of the data prescribed in see. 10; nothing 
should be left to inference, so that any one aggrieved or injured 
by anything appearing in the columns of a newspaper can, by 
referring to the newspaper itself, ascertain beyond any question 
who is legally responsible for what is published. That the plain
tiffs in this case were able to ascertain this and properly bring 
their action is beside the question. The defendant is seeking to 
impose a burthen upon the plaintiffs that could not be imposed 
under ordinary circumstances, and to entitle it to this it must 
shew a full compliance with the law. This. I am of opinion, it 
has failed to do, and so cannot justify its right to security for 
costs against the plaintiffs.

I dismiss the appeal with costs.

ARMSTRONG v. CANADIAN NORTHERN R. CO.
SiiHleatchciran Su prion Court. Stir In nits. Lu moot. it ml Itroiru. ./•/. 

lui it 18. Ill 14.
I. Carriers <£ III 1)2—tool—Noth i ok akrivai.—Pkrnon otiikr than

CONNHi.NI.l-: — PHACTICK OK COM PAN IKK—PKI.AY.

Where a railway hill of lading is issued with the name and address 
of a party other than the consignee as a person to lie notified on hulk 
grain reaching the destination, the rail wax is under obligation to send 
notice to such person, and is not relieved therefrom by the practice 
of the terminal elevator companies of forwarding weight certificates; 
and the railway is liable for delay in giving notice due to tbe freight 
conductor's error in naming in tlie way-bill as tbe party to lie noti
fied. another firm having no interest in the matter.

| llolilni v. Muniiiiiji, 3 Wils. 42!». and Collanl v. Soulli Hunt cm II. 
Co.. 30 L.J.Kx. 3U3, applied.|
Appeal from a district Court.
Appeal dismissed.
A. Fraser, for appellant.
//. I>. Pickett, for respondent.

Nkwlands, and Lamont, .1.1.. concurred with Brown, .1. 

Brown, ,1. :—The plaintiff, who is a farmer, shipped from 
Briercrest. Kask., by the defendant’s line of railway a carload
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of Mux on or about May 10. 1912. The hill of lading which watt 
luted in connection with the shipment is in the form approved 
of by the Board of Railway Commissioners, and reads in part 
as follows :—

Form of Itulk (iniin Hill of I.mliug u|i|irovcil l»v Hoard of Railway Com 
mis-ooneis for Canada by order I Hi!»I of lHtli August, 11111. 

Canadian Northern Railway—Bvlk ■Chain Bill of Lading. Original— 
Not negotiable unless property is eonsigned "To Order.”

I'll KM 1101.
Keeeived subject to the tariff in effect on date of issue of tbi- original 

Hill of Lading, at Hriererest. May I tit li. Ill 12. from Albeit K. Armstrong, 
the bulk grain deserilied below, eonsigned and destined as indicated lielow, 
wliieli the eonipanv agrees to carry to its usual place of delivery at said 
destination, if on its road : otherwise to deliver to another carrier on the 
route to said destination. It is mutually agreed, as to each carrier of 
all or any of said hulk grain over all or any portion of said route to de
stination. and as to each party at any time interested in all or any of 
said bulk grain, that every service to lie performed hereunder shall Is* sub
ject to all the conditions whether printed or written herein contained 
(including conditions on back hereof I and which are agreed to by the 
shipper and accepted for himself and bis assigns.

'I lie surrender of this original Hill of Lading, properly endorsed, shall 
lie required Indore delivery of the bulk grain when consigned “To ORDER" 
or upon application by (lie owner or consignee for terminal elevator de
livery or warehouse receipt. Inspection of the bulk grain covered by this 
Hill of Lading will not be permitted unless provided by law, or unless 
provision for inspection at the final point of destination is endorsed by 
the shipper on this original Bill of Lading or given in writing hv the 
holder thereof. The shipper represents the hulk grain to Is* dry and 
suitable for warehousing.

The freight rate from........................station to ........................ is...............
cents per 100 pounds.

Consigned to order of Canadian Bunk of Commerce.
Destination: Port Arthur. Ont., care Canadian Northern Terminal. 
Notify: Win. J. Betti ngen &• Co.
At Winnipeg, Man.
Route: ('.N. Car initial : C.N. Car No. 00080.

Bushels. Kind of drain. Weight ( Subject to correction I.
1175. Bus. Flax. 66,000.

As the defendants had no agent stationed at Bricvcrest, the 
hill of lading was signed by the conduetor of the train as the 
eompanv s agent, and one copy was handed to the plaintiff. This 
hill of lading was endorsed to the Canadian Bank of Commeree
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at Briererest, and they forwarded the Hume to their Winnipeg 
brunch, who subsequently delivered it to Win. J. Betiingen & 
Co., referred to therein. It appears that the conductor, when 
making up his way-bill, by mistake inserted the name of The 
drain (1 rowers' Grain Co. instead of Win. J. Bettingen & Co. as 
the party to be notified. One of the results was that when the 
ear was inspected in Winnipeg the inspection certificate was de
livered to the Grain Growers’ Grain Co. The car reached Port 
Arthur about May 28, and was. on June 21 unloaded in the 
National elevator at that point. Here, again, because of the 
error in the way-bill, the elevator company sent the usual docu
ments. namely, the weiglunaster’s certificate, expenses bill and 
the out-turn to the Grain Growers’ Grain Co. instead of to Win. 
J. Bettingen & Co. Some time in July the last-named company, 
not having been advised of the arrival of the car. made inquiries 
from the defendants, and then, for the first time, ascertained the 
cause of the delay. It was July 10 before Win. J. Bett ingen & 
Co. secured the proper documents; and on July 11. the grain was 
sold at $1.68 per bushel. Had Win. J. Bcttingen & Co. been noti
fied on June 21 of the delivery of the grain at the elevator and 
received the necessary documents, they could have sold the grain 
on June 24. at the price of $1.90} per bushel. The plaintiff 
claims, and the trial Judge has allowed him. the difference be
tween $1.90} and $1.68 per bushel, or an admitted total of 
$222.21. The defendants have appealed from such decision.

The defendants having accepted the grain for carriage, it 
was their duty not only to carry the same safely to Port Arthur, 
but also to deliver it at the elevator at that point. Their lia
bility as carriers did not cease until there was actual delivery; 
4 Hals. 11; Taylor v. (l.S.U. Co., L.R. 1 C.P. 385. Having so 
delivered the grain, it would ordinarily, under the circumstances 
of this case, have been the duty of the defendants to notify the 
consignees, in thin case, the Bank of Commerce at Briererest. of 
such delivery: Beal on Bailments, p. 501 ; 4 Hals. 12; Golden v. 
Manning (1773), 3 Wils. 420. In the last-mentioned case the 
law is laid down as follows:—

There van lie no douht but carriers are obliged to send notice to per 
sons to whom goods are directed of the arrival of those goods within a
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to tin* right person.

By tin- hill of lading in this vase, however, the plaint iff* has
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Canadian | view the eontraet, this direetion relieves the defendants of 
Nobtiikkn

K. Co. the necessity of notifying the bank, hut requires them instead
Br'own j, t«> notify W. J. Bettingcn tic Co. It is shewn in evidence that 

it is customary for terminal elevator companies, upon receiving 
grain, to forward at once the weight certificate, the expense 
voucher and the out-turns to the parties to he notified as set 
out in the way-bill ; and by this means such parties have advice 
as to the delivery of the wheat, and, being in receipt of the 
necessary documents, are in a position to sell the grain. It is 
contended on behalf of the defendants that the directions as 
to notice given in the bill of lading are simply for the conveni
ence of the elevator company, and do not in any way obligate 
the defendants to give any notice to the parties so directed to 
be notified. I cannot agree with this view. The defendants re
ceived the goods on the terms set out in the bill of lading; the 
only bill of lading are the plaintiff and the defend
ants; and the directions to notify are, in my opinion, clearly in- 
» to the defendants, and not to someone else who is in
no way a party to the contract. Just as without such directions 
the deft would be under obligation to notify the con
signees, so with such directions they are bound to notify Win. J. 
Bettingcn &: Co. The mere fact that in practice the elevator 
companies virtually send out the notices does not, in my op
inion. in any way relieve the defendants of their liability in 
the matter.

The defendants j? failed to give notice, was their failure 
in that respect responsible for the delay in the marketing of 
the grain? The evidence is that Win. J. Bettingcn tit Co., who 
are grain commission agents, could not sell the grain until they 
received the documents which have already been referred to. 
Although it was the duty of the defendants to notify Win. J. 
Bettingcn & Co. of the delivery of the grain, it would not he 
their duty to furnish all these documents, as some of them at 
least, could only be furnished by the elevator company, and as

D6D
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already indicated, in practice it appears that they are all fur
nished by the elevator company. It is clear, however, that had 
Win. J. Bcttingen Co. been advised of the delivery of tlv 
grain, they could at once have secured these documents from 
the elevator company and put themselves in a position to sell 
the grain. The result is that, in my view, the defendants must 
be held responsible for the delay in selling the grain. The law 
is. that when there is a regular market for goods, and the price 
falls between the times when the goods ought to have been de
livered and when they were actually delivered, the difference 
between the market price at the time of actual delivery and the 
market price at the time when the " to have been de
livered is recoverable in damages: 4 Hals. 18; ('oil aril v. Tin 
Sindh Eastirit H. Co., .‘iO L.J.Kx. 393. The latter vase is one 
where the plaintiff sent hops in bags from Kent to London by 
the defendants railway for the purpose of delivery to the vendee, 
a hop dealer. There was delay in delivery, and in the mean
time a fall in the market. Martin. B.. in delivering a judgment 
which was concurred in by the other members of the Court, is 
reported to have said as follows:—

We are all uf opinion that this rule must In* discharged. The Lord 
Chief Huron la-fore In- left the Court desired me to state that he was uf 
that, opinion. It appears to me In Is- as elear a ease as there eonhl pu» 
sililv lie. We are to assume that these Imps ought to have tieen delivered 
mi a vert a in day: and. further, we are to assume that hv reason of the 
contract living broken by the defendants, these hops could not he brought 
into the market until a certain other day. It was proved that if they had 
been brought to market they would have produced a certain sum. hut that 
when they were brought to market, at a future day. we liml the market 
price hail fallen, and the articles had fallen in value hy an amount of 
£tlfi. If that is not a direct, immediate, necessary ami essential cotise 
ipienee of the breach of contract by the defendants. | cannot understand
what is. Then it is said that the railway company had no .............   this.
1 think the railway company had notice that the Imps were being sent 
from Kent to London for one of two purposes; either for consumption hy 
the person who was sending them or. as was very much more likely to lie 
the case, to lie sold by that person as an article of commerce. I think 
that the jury had a right to assume that the company had notice of 
what, was the actual case as to these Imps, namely, that they were living 
sent to Ijondon to la- sold for profit.

in the case at bar. the defendants undoubtedly knew that 
the grain whh being shipped to be sold, the only difference being
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tlmt in thv on ho at liar thv dolay was va used by failure to give 
notice rather than by failure to deliver. 1 cannot, however, see 
that this makes any difference. If a failure to deliver gives a 
good cause of action, then, it seems to me. delay in giving notice 
of delivery which results in similar damages would equally give 
a good cause of action. Counsel for defendants referred to 
clause 5 endorsed on the bill of lading, claiming that this clause 
should govern in assessing the damages. When the previous 
clauses endorsed on the hill of lading are examined, it seems to 
me that clause 5 is intended to appl> to a case where there has 
been actual loss of. or damage to, the grain itself. I find my
self quite unable to intelligently apply clause 5 to the circum
stances of this ease.

The appeal, therefore, in my opinion, should be dismissed.
. 1 /timil tiismissed.

MOORE v. STEWART.
NiiHliltchiinin Sn/irmo Court. I.union I, ./. flnrwilrr SO. 1011.

1. Vi-.mmih and im rciiahkk i # I E J.‘> i Deeai i.i Kkmtshion ok con
tract Retention ok moneys caid Determination ok con
tract iiy court Costs ok.

Where a vendor va nee Is an agreement for sale of land pursuant to a 
clause permit ling him on default to do so and to retain the money > 
paid on account of the purchase price, lie cannot afterwards sue for the 
purchase money nor is lie entitled to ask the court to determine the 
contract which lie lias determined himself; hut lie may ask the court 
to decree that he had validly determined the contract and that it 
therefore no longer affected his title which declaratory judgment if un 
contested must he obtained at his own expense; ncnifc/c. an alternative 
claim for rescission may well he pleaded in ease it should appear that 
the cancellation notice was defective.

| W ilson v. t bbott. IS IU. lt. 34. followed.|
2. Vendor and purchaser l IS I K 25 )—Contract for sale ok land

Agreement that vendor may cancei. on default — Conse
<|ukncer ('ora............juity 1: 11 h i Prompt i i mu n or
AMOUNT IN DEFAULT.

Where a purchaser of land upon deferred payments has contracted 
that his vendor may cancel the contract and retain moneys paid on
account of the purchase price he can avoid this consequent......nly by
satisfying a court of equity that he should lie relieved from the forfeit
ure caused by his default: this lie may do by promptly tendering the 
amount in default on receiving notice of the cancellation and if this he 
not accepted, by promptly coming to the court for relief.
Judgment tor plaintiffs.
Action in rescission of tin agreement of sale.
7. A. Allan, K.(for plaintiffs.
James McKay, K.C.. for defendants.
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Lamont, J.:- In their statement of claim the plaintiffs set 
out that by an agreement in writing dated July 28. 1011. they 
agreed to sell lands amounting to 1,220 acres to one J. I{. Stew 
art for $210,000, payable by instalments the last of whieh be 
came due on July 28. 1012; that the agreement contained a 
clause by which, in case the defendant made default in the pay 
ment of any of the instalments, the plaintiffs might cancel tin- 
contract and retain the sums of purchase-money already paid ; 
that the defendant made default, and that on May 12. 1012. the 
plaintiffs, in accordance with tin- terms of the contract, cancelled 
the same; that there remained unpaid under the contract tin- 
sum of $117,500; and they asked for payment of that sum, an 
order cancelling the contract and declaring that the plaintiffs 
were entitled to retain the sums of purchase-money paid. Tin- 
defendants at the trial admitted the agreement, and that de 
fault had been made in the payments of purchase-money, and 
that the sum of $117,500 remained unpaid under the contract. 
They also admitted that the plaintiffs had duly cancelled tin- 
con tract- which, they argued, was an answer to the plaintiffs’ 
claim for judgment : but they contended, and it was their only 
real contention, that under a provision contained in tin- agree 
ment they were entitled to a transfer of 108 acres of tl land 
covered by the agreement at the time it was cancelled, over and 
above the 410 acres which had been transferred. The clause 
referred to provided that the purchaser was to be at liberty to 
sub-divide the said land as he might think fit. at his own cost, 
and that he should be at liberty to sell or contract for the sale 
of all or such parts of said land for any price not less than $100 
per acre, and that
Upon payment In tin- mi id vendors | the plaint ill's i of a «inn i-i|iinl to 
$ltlU per iii-re the vendors will grunt, and convey any lands so sold in Mocks 
of not less than Ml acres at a time In tin- purchaser, his heirs and assigns, 
or to whoiiis lever In- or they may direct, and that after $7'».UIMI has lieen 
paid by the purchaser under clause 2 hereof, in blocks not less than one acre 
at a time. Any moneys received by the vendors under this clause shall In- 
applied by them in reduction of the next instalment for the time being 
payable under clause 2 hereof.

J. R. Stewart died, and the defendant Regina Stewart was 
appointed his administratrix. The purchase-money paid by 
•I. R. Stewart in his life time and by his administratrix after his
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SASK death amounted to $20,880. Regina Stewart then transferred
8.0. all the estate and interest of J. R. Stewart in the said land to

Stkwart.

the defendants, the Victoria ( B.( '.), and Prince Albert Syndi
cate. This syndicate <ir its assigns paid to the plaintiffs the sum 
of $65,000. and received transfers of 410 acres therefor, being
the lands they weie entitled to at $100 per acre. The claim now 
made is that the defendants are entitled to a transfer of the 
number of acres which the money paid in by .1. R. Stewart and 
Regina Stewart: would represent at $100 per acre. This claim 
cannot be supported. The agreement does not contemplate a 
transfer at $100 per acre for,any purchase-money paid in by 
.1. R. Stewart, but only for the lands which he may sell or con
tract to sell. Transfers have been issued for all the lands sold 
by him or his administratrix for which there was paid to the 
plaintiffs the sum of $100 per acre.

In the alternative, the defendants claim to be entitled to pay
ment for the moneys expended by .1. R. Stewart on the premises. 
This also must be refused. A valid cancellation of an agreement 
for the sale of land pursuant to a clause therein which permits 
a vendor, upon default, to cancel the agreement and retain the 
moneys paid, carries with it certain consequences both to the 
vendor and the purchaser. The vendor, having put an end to 
the contract, cannot sue for the purchase-money, nor is he en
titled to ask the Court to determine the contract, he having de
termined it himself, lie is. in my opinion, as 1 held in Wilson 
v. Abbott, 18 D.L.R. 24. entitled to an order declaring that he 
had validly determined the contract, and that it therefore no 
longer affected his title. If his right to this declaration is not 
contested, lie must obtain it at his own expense. It is probably 
judicious pleading where any doubt exists as to the validity of 
the cancellation notice, to ask in the alternative for rescission by 
the Court in case it should appear that the vendor had not made 
a valid cancellation. So far as a purchaser is concerned, a valid 
cancellation notice puts an end to the contract. Having agreed 
that the vendor might do this and retain the moneys paid, the 
purchaser is bound by his contract. To escape from the conse
quences of his agreement lie must satisfy a Court of Kquit.v that 
he should be relieved from the forfeiture caused by his default.
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This he may do hv promptly tendering the purchase-money on SASK. 
receiving not ire of the cancellation, thus remedying his default. s. C. 
ami. if this Im> not accepted, promptly coining to the Court for >7uuh 
relief. If he is not prepared to remedy his default lu» must abide r. 
by the consequences thereof. In this ease the defendants are ‘ IKUAKI 
not prepared to remedy their default. They do not ask that the Limonl J- 
plaintiffs be directed to carry out the contract, the reason doubt
less bring that the evidence shews that the land untransferred 
by the plaintiffs would not now sell for half of the amount of 
purchase-money still unpaid. The defendants are therefore not 
entitled to a return of the moneys paid by ,1. K. Stewart or his 
administratrix, nor to be reimbursed for the moneys spent in 
sub-dividing the property or the clearing of the streets.

There will therefore, be judgment for the plaintiffs declar
ing that the contract was validly determined. As the defendant.
Regina Stewart and The Victoria (B.<\), & Prince Albert Syn
dicate contested the plaintiffs' right to this declaratory order 
except upon the terms of conveying to them 1G8 acres, they will 
pay the plaintiffs' costs. The defendants' counterclaim will he 
dismissed with costs.

LACHINE, JACQUES CARTIER AND MAISONNEUVE R. CO v. QUE.
THEBERGE AND BEDARD.

S.C.
(Jllthrc Nii/miur Court. Ihiiilo/i. ./. Mnnh HI. |!l|4.

I. Aimnration i # III —17 I—Awahu — ( oxci.t sixknksh - Akiutratorh 
—M<mmt ATION — KKTTINIi AMID*:.

An nwiinl under tin* Railway Act. (an., on Hu- ex propria t ion of laud 
for railway purposes is not eonclusive merely on tin* signing of an 
award hy a majority of tin» arbitrators; il must lie promulgated within 
the period provided f«»r making the award in order to In* himling. a* 
although signed within the period it is siihjeet to mod ideation until 
published ; the arbitrators are funrti o/firio and the award must Ite set 
aside if not nolilied to the parties until after the expiry of the time.

I llaiiipHon v. Ihi/mis. s |).|,.|(. ftfMI. applied. |

Expropriation under the Railway Act of Canada. Appeal 
dismissed.

Henri Jodoin, K.C.. for the petitioned.
Ilamlfithl, Ilamlfithl ami llamlfUUI, for the respondent.
Dvxloi», .1.:—The arbitrators. Messrs. Bédard. Mailloux and Dunlop.j. 

Sullivan at this first meeting on «January 9. 1913, fixed .January 
19. 1913, as the day on or before which the award should he
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made. They prolonged this delay on January IT. to February 
28;—and on this latter date, to .March 12. 1913. and again to 
March 20 and March 31. and finally to April 10. 191:1. On 
March 27. the arbitrators. Sullivan and Mailloux, agree to give 
to the proprietors HO cents per s<|. ft. for his lots of land. Bedard 
dissenting. They gave instructions to Mr. Dumesnil, notary, to 
prepare the deed of the award and adjourned to March 31 to 
sign it. which was done at this late date. The award was served 
on the interested parties on April 1(1. 1913. six days after the 
expiration of tin- delay to render said award.

The company appellant presented a petition alleging the 
above facts, prayed that said award bo set aside as illegal, anil 
that the Court render the award which should have been ren
dered by the arbitrators for. in substance, the following reasons: 
“The award was and is entirely unfair, unjust and illegal, and 
the methods followed by the majority of the Board in comput
ing said award arc entirely unfair, unjust and illegal and shews 
gross partiality towards the said proprietor-respondent and un
fairness towards the offer of the petitioner: because the sum 
awarded is so grossly and scandalously too high as to shock one’s 
sense of justice, and contrary to the evidence adduced; because 
the delay for the rendering and promulgation of the award as 
prescribed by the Railway Act having expired on April 10, 
1913. tin- arbitrators arc functi officio and absolutely without 
right to proceed further, ami in such a case as prescribed by the 
Railway Act the sum offered by the company was the compensa
tion to be paid by the appellants to the proprietor.

The proprietor contested the petitions by denying every one 
of its allegations.

The Court maintained the petition, declared the award null 
and void, and condemned the company to pay to the proprietor 
the sum of $1,19(>.G4, being the sum offered as full compensation 
by said company.

The considérants of law of the judgment are as follows:
Considering that at the first meeting of the said arbitrators, 

on January 9. 1913. they fixed January 19. 1913. as the day on 
or before which the award in this case should be made, and sub
sequently. on different occasions as hereinabove mentioned they
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prolonged the delay to the various dates, also hereinabove stated, 
and subsequently. they prolonged said delay to April 10. 1913 :

Considering that on March 31. 1913, they signed the said 
award, which said award is of no effect for the reasons above 
mentioned ;

Considering that the said pretended award was served oil the 
interested parties on April Hi, 1913. that is to say six days after 
the expiration o. the delay to render said award when the said 
arbitrators were absolutely fundi officio and without right to 
make any proceedings concerning the expn in this ease
and which award is herein filed as exhibit A of the

Considering that the said arbitrator L. A. Bedard was dis
senting on the ground that the amount offered by the appellants 
was a fair compensation for said expropriated lands;

Considering that the said award is of no effect, because the 
delay for the rendering and promulgation of the award as pre
scribed by the Railway Act having expired on April Hi. 1913. 
the said arbitrators are fundi officio and absolutely without 
right to proceed further, and in the present ease, as prewribed 
by the Railway Act. the sum offered in said award, was the com
pensation to he paid by the appellants to the proprietors;

Considering that the award of the arbitrators, or a majority 
of their number, is final and conclusive only when all the pre
scriptions of the Railway Act have been duly complied with, 
which has not been done in the present cause ;

Considering that the said award of the majority of the said 
arbitrators, under the Railway Act. is final and conclusive, 
like judgments of the Superior Court, only by their being pro
mulgated, and so long as the said judgment has not been pro
mulgated. the arbitrators, like the Judges of the Superior Court, 
have the right and power to re-open the enquête and modify 
their award or judgment, even if the same has been signed by 
them. See on this point the judgment of the lion. Mr. Justice 
Saint-Pierre, of date June 23, 1911. in llutnpsou v. Dupuis, res
pondent. and the City of Montreal, mis-en-eause. which said 
judgment was subsequently unanimously confirmed in the Court 
of Appeals on November 30. 1912. (Hampton v. Dupuis, 8 
D.L.R. 500).
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('onsidcring that the appellants’ action is well found and 
that the respondent s plea thereto is unfounded.

A mu al dismissal.

| Appealed to Quebec Court of Review. Tel lier. DcLorimier 
and tirccnshields. #1.1. September 30. The appeal was dis
missed, Tel lier, J.. dissenting.]

McGregor v. curry

Ontario Nupri me Court. Appellate IHrision, Meredith. C..I.O,. Maelaren. 
Mai/ee unit II mill ins. .1.1. .1. April li. |!f 14.

I KXKCTTOHS AM) AllMIXIKTHATOHS lg III It—7<M—Si IIS A Ml Jl INlMEXTh 
xi..XIX.ST Sl'Kvmv I'KHFOKM.XM I! AtiKKI' MIIXT TO THAN SH II STOCK. 

Specific |)(>r for mil lice against till* exectllms of III! estate may lie 
granted of the testator's agreement to transfer a fixed niimlier of com 
puny shares which plaint ill' was to receive for organization of the 
company.

•1. Limita iiox ok avtioxs if IK—30 ) —To what < i aims a mux hit:— 
IlKt'OXKItT OK CKRSOXAI.TY.

There is no statute of limitations applicahle to an action for the 
recovery of personal property in Ontario and therefore no statutory har 
to such an action though laches and delay for even a shorter time 
than the statutory period applicable to real property may lie a liar to 
it. i/'< r Meredith, ('.•!.( )., and Maclaren. J.A.l

f Cliartrr x. Watson. ( I8!HI| 1 C'h. 17*»: l.omlon » d Mill land llank v. 
Mitch II. | | Still j 2 Cli. Illl. referred to. |

3. Kxkvitokn am» administrators i g IN' A—silt - I’hook ok ci.aims—Cor
ROIIORATIOX — PHiRKK OK CROOK.

"I lie corrohoration required against the estate of a deceased person 
under a statute prcx'cuting recovery upon the evidence of the opposite 
partx alone "unless «ticli evidence is corrolsirated hy some other 
material evidence” need only lie of such material facts as lead to the 
conclusion that the testimony of the party is true.

\ltadford x. Macdonald. IS A.R. IU7. applied.]

Am: xi. from the judgment of Lennox, #1.. decreeing specific 
performance.

F. F. It. Johnston, K.(*.. for the appellants.
/. /•’. Il'lhnuth, K.C., and A. II. Hartlet, for the plaintiff, 

respondent.

April 6. Meredith, C.J.O. :—This is an appeal by the de
fendants from the judgment dated the 6th October, 1913, which 
was directed to be entered by Lennox, #J.. after the trial before 
him sitting without a jury at Sandwich on the 29th May, 1913.

The action is brought to enforce specific performance of an 
agreement alleged to have been entered into between the ré
pondent and .John Curry, deceased, by which the latter agreed
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with tin* respondent that, in consideration of his services in ONT.

procuring subscriptions to the capital stock of a company which s.(\
was proposed to be incorporated for the purpose of acquiring \i(.(;REGOR 
the land of the Walkerville Waggon Company and carrying t '•
on the business of manufacturers of motor ears at Walkerville, ----
the deceased would transfer to the respondent 10 out of the 25 ''rvra’ 
shares, of the par value of $100 each, which were to la* allotted 
to the decease! 1 in part payment for the land.

The company was incorporated under the Ontario Com
panies Act, by the name of the Ford Motor Company, by let
ters patent dated the 7th August. 1904, and the 25 shares were 
allotted to the deceased in May, 1905. Subsequently, tin* com
pany was reorganised under a Dominion charter, and its capi
tal stock was increased from $125,000 to $1,000.000, and each 
shareholder received 0 s of the i stock of the re
organised company for each share held by him in the Ontario 
company.

The appellants, besides denying the alleged agreement, 
plead as a defence to the action the Statute of Limitations, and 
see. 12 of the Statute of Frauds, 9 Edw. VII. ch. 43.

The learned trial .Judge found that the agreement was 
proved, and there was evidence sufficient to support his find 
ing. It was contended at the trial, and again on tin* argument 
before us. that, if any agreement was proved, it was not an 
agreement to transfer to the respondent 10 out of the 25 shares 
which were allotted to the deceased in part payment of the pur
chase-money of the waggon company’s land, but to transfer 
$1.000 worth of tin* stock, which the deceased might have satis
fied by transferring any 10 shares of the capital stock.

Although, in testifying as to tin* terms of tin* agreement, the 
expression “$1,000 worth of stock” was used by the respondent 
and his brother, who testified that he was present when the 
agreement was made, the effect of the testimony of both of 
them, taken as a whole, is, that what was to be transferred to 
the respondent was 10 of the 25 shares which the deceased was 
to receive as part payment of the purchase-money of tin* land.

As I have said, the proper conclusion upon tin- evidence is, 
that the stock which the respondent was to receive was to be

17 41
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ONT part of lin- 25 shares which the deceased was to receive, ami that
S. c. it was a sufficient number of these shares at par to represent

McGrkoor $1.000.
It was argued by the appellants that, assuming the agree

ment to have been proved, the respondent became entitled to
Meredith, have the 10 shares transferred to him so soon as the 2i* shares 

were issued to the deceased. This view of the matter is not 
quite accurate. Where no time is fixed for the performance of a 
contract, the law is. that it must he performed within a reason
able time according to the circumstances; and that, in m,\ 
opinion, was the obligation of the deceased.

It was also argued that the Statute of Limitations is a bar 
to the action and that in any case the respondent has been 
guilty of such laches and delay as disentitle him to the relief 
which he seeks.

In order to ascertain how far, if at all. these defences are 
maintainable, it is necessary to inquire what were the rights of 
the respondent which arose out of tin- agreement.

1 apprehend that so soon as the services of the respondent 
which constituted the consideration for the deceased"s promise 
were performed this deceased became a trustee for the respon
dent of the 1(1 shares and the respondent the equitable owner 
of them.

The position of a purchaser of land before conveyance was 
considered by this Court in In re Flail and United ('aunties 
of Unseat! ami Hassell ( 1890). 18 A.It. 1. and it was held, upon 
a review of the authorities, that until the conditions upon which 
the conveyance is to he made are performed and the purchaser 
becomes entitled to the conveyance he does not become the 
equitable owner of the land or the vendor a trustee for him. 
Maelennan. .LA., was of opinion that this was the position of 
the parties from the making of the contract, hut the other mem
bers of the Court did not think so.

1 know of no reason why the same rule should not be applic
able to a purchase of shares in a joint stock company ; and. 
if that be the case, the Limitations Act, 10 Edw. VII. eh. :$4, 
has no application, the shanw being trust property still re
tained by the trustee and therefore within the exceptions men
tioned in sub-sec. 2 of see. 47.
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The respondent’s claim may he also supported upon tlie 
ground that he is entitled to specific performance of the con
tract to transfer the shares to him. That such an action will 
lie is well settled: Fry on Specific Performance, 5th ed., paras. 
76 and 1497, and cases there cited. There is no Statute of 
Limitations applicable to an action for the recovery of per
sonal property : Charter Watson, 11899] 1 Oh. 175; London 
and Midland llank v. Mitchell, 11899J '1 Oh. 161 ; and there
fore no statutory bar to such an action, though doubtless laches 
and delay for even a shorter time than the statutory period of 
limitation in the case of real property may be a bar to it.

It is to be observed that laches and delay, except in so far 
as they are involved in the defence founded on the Limitations 
Act. arc not pleaded; but, even if they were, the explanations 
offered by the respondent for the delay in bringing his ac
tion, if true—and they have been believed by the learned trial 
Judge to he true—would be an answer to such a defence.

The testimony of the respondent as to the reasons for the de
lay was not corroborated by other testimony ; but, in my op
inion. it was not necessary that it should have been, as his testi
mony as to the main question, the making of the agreement, 
was so corroborated, ami the corroboration which the statute 
requires is not corroboration of every material fact which is 
required to be proved in order to entitle the party to succeed, 
but only of such material facts as lead to the conclusion that the 
testimony of the party is true. That 1 understand to be the rule 
as expounded in the cases to which the learned trial Judge 
refers.

There were, no doubt, circumstances and ( * t upon the
part of the respondent so inconsistent with the existence of the 
agreement which he alleges that, if unexplained, they would 
have been fatal to his success, and, even explained as they were, 
might have led to a different conclusion from that reached by 
the trial Judge: but that is no reason for reversing his judg
ment unless we are satisfied that he came to a wrong conclusion, 
and that I am not able to say. The learned Judge was im
pressed with the truthfulness of the respondent s testimony ; 
and his standing in the community and truthfulness, as well as

ONT

S.C.

McGrkuoh

Meredith,
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those of his brother, were vouched for at the trial by the ap
pellant Curry, and counsel for the appellants conceded that 
neither of them “would say anything he did not really believe.”

There is no room for suggesting that they may be mistaken ; 
their testimony was either true or false to their knowledge ; and 
it is impossible to say that, with this certificate of character in 
their favour, as well as the trial Judge’s belief in their truth
fulness, it should have been rejected as false.

1 would dismiss the appeal with costs.
Maclarkn, J.A. :—I agree.
Maukk and Hodcink, JJ.A.. agreed in the result.

Appall dismissal.

ALTA

S.C.

Re k.

Re LAWLER AND CITY OF EDMONTON.
.IIberia Saptrinr Court, Scott, Stuart amt Herk. October 23, 11114.
1. Writ am» vrocksh (4 II A—101—Maiiintkatk'k < kdkk—Motion to

(ft AKII—NHK\ ICK OK NOTICE—Nl KKIVIEXVY OK.
Service of notice of motion to quash a uiagistrate’s order made 

under the Master and Servants Ordinance. 1904, Alta., for payment of 
wages may he made on the complainant by leaving it with an adult 
at liis place of residence.

| A*. \. Trot tier, 14 D.L.II. 353. 22 (an. Cr. (as. |U2. (I A.Lit. 451, 
applied. |

2. Si am tks (#11 A—95)—Maktkk ami nkhyani— Demand for walks—
Mai.ikthatk's .ikkikdiction—Master ani» Servant Ordinance

A previous demand for the wages is a condition precedent to the 
exerei-e of the magistrate's jurisdiction to award wages in a sum 
mary proceeding taken under the Master and Servants Ordinance, 
1904. Alta.

3. Stati tks i # 11 A—951—Walks—Award in addition Dismissai for

’Ilie light conferred under the Master and Servants Ordinance, 
1994. Alta., as amended hy Alta, statutes. 191 M2, eh. 4. to award 
in addition t > wages earned a sum in respect of the interval between 
the dismissal and the hearing of the complaint, applies to a case 
where the dismissal is sought to he justified on the ground of good and 
sufficient cause and not to a ease where the dismissal was in pursu
ance of a legal right to dismiss withoftt assigning cause.

Application to quash an order.
Order quashed.
./. C. /*’. Bon n, K.C., for applicant.
F. />. Byers, for respondent.
The judgment of the Court was delivered by 

Beck, J.t—This is an application by way of certiorari to 
quash an order made by the acting police magistrate under
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the Master and Servants Ordinance ( 1904. eh. 3— ’ by
Statute Law Amendment Act, 1911-12. eh. 4. see. 11) for the 
payment by the city to the complainant of $70 as wages and $70 
damages in lieu of notice on the ground of wrongful dismissal. 
A preliminary question was raised as to the service of the notice 
of the application upon the complainant.

The Crown Practice Hides- (r. 2) require that the notice 
should be “served” upon the complainant. The rule does not 
say that personal service is necessary. In Urr v. 7'rattier, 14 
D.L.R. 355, 22 Can. Cr. Cas. 102. 0 A.L.R. 451. I held that ‘‘ser
vice” ximplicitfr does not mean only personal service; that leav
ing the paper at the person’s residence or place of service was 
equally good service; and I referred to a number of authorities 
which make this quite clear. The sendee in the present case 
was made by serving a copy of tin- notice on the complainant's 
father at his place of residence which was also that of the com
plainant. The service was undoubtedly sufficient.

The complainant was t * * in the streets and scavenging
department which was under the direction of a superintendent, 
lie was paid monthly. There was a regular “pay day” on 
which employees in the department received cheques for the 
previous month's wages by application to an oflieial in the do 
partment.

The only provision of the Kdmonton Charter which is mat
erial is see. 5 of eh. 32 of 1913, 2nd sess.

No by-law of any kind was put in evidence. The complain
ant was dismissed by a notice dated August 13. 1914. which said 
that his dismissal would take effect on August 15. and that In* 
would receive his salary to that date. 'I’llis notice was given in 
pursuance of a resolution of the commissioners.

The complainant might have got his cheque by applying for 
it as he had done when getting a cheque for his wages for pre
vious months. Instead of doing so he laid a complaint under the 
Master and Servants Ordinance for a month's wages, and on 
the ground of wrongful dismissal for another month's wages by 
way of damages in lieu of notice. It is true he demanded wages 
for the whole month of August and “a month's notice” which

ALTA.

S. V.

Rk

Kdmonton.

555

6656
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ALTA.

s.c.
Re

Edmonton.

may mean a month s additional salary in lieu of notin'. Hut 
he was told also on this occasion that hr would In* paid his xxagvs 
up to August If), lie made no demand for these xxagvs. If his 
demand for more may he taken as a demand for these latter 
wages—though I think it cannot be—there was no refusal to 
comply xvith the demand, but, on the contrary, no offer to pay 
the amount. I think the demand meant by the Ordinance is a 
demand not complied with. The magistrate made an order in 
accordance with the complaint.

ruder the provision of the Edmonton Charter which I have 
quoted, it is lievond question that the com could be dis
missed at any time without notice and without cause or assign
ing cause. This is so clear on the words of the statute and in 
view of many decisions in England and in Ontario that it is 
quite unnecessary to discuss the question.

Another question is. however, raised on the construction of 
the Master and Servants Ordinance. Sub-see. 1. see. 3 of eh. 
3 of 1904. says :—

Any just in» upon oath of any employee, servant or lalsmrer eompluin 
ing against liis master or employer concerning aux non payment of 
xvuges (not exceeding two month's wages, Iht Mil nit haring linn flint th 
ma mint) . . may direct the payment to him of any wages found
to be due (not exceeding two months wages a- aforesaid! together with 
costs of prosecution.

Sub-see. 3 of the same section (as amended by see. 11 of 
eh. 4 of 1911-12), says:—

In the event of the said justice determining that the servant or labourer 
has. for good and miffirirnt r<lN*r. been dismi sed from the service of the 
master or employer, lie may in addition to directing the payment to 
him of any wages found to lie due (not exceeding two months' wages as 
aforesaid I direct such master or employer to pay such servant or 
lalsiurer an amount not exceeding the wages which would hax'e Is-en 
earned by such servant or lalaiurer between the date of his dismissal and 
the date of the determination of the matter of the complaint by such justice 
had such servant or labourer continued in such employment at the rate 
at which he was lieing paid when dismissed as aforesaid, together with 
the costs of prosecution.

The order of the justice was made on September 9; the dis
missal on August 15, so that even if the foregoing provision was 
applieable it would not completely justify the order made by 
the justiec even if he had purported to apply it. which he did

1191



20 D.L.R. | IV: Lawler and City of Kdmonton. 71»

not, for tlu* order declares that the dismissal was wrongful. In 
my opinion, the facts justified no order whatever against tin1 
city even if we exercised the fullest powers of amendment.

1. There was no wrongful dismissal. 2. The evidence does 
not shew a previous demand for payment of the wages in respect 
of which the complaint was laid. On the contrary it appears 
that the complainant not only knew that upon his going to the 
proper office he would receive a cheque for the amount of his 
wages earned up to the date of his dismissal, hut was told that 
he would he paid his wages up to the date of his discharge. 
If there was a demand there was a compliance with it. The 
special provision of the Master and Servants Ordinance above 
quoted does not help him. because : 8. A previous demand is a 
condition precedent to the magistrate's exercise of jurisdiction 
to apply this provision—and there was no demand. 4. The pro
vision in question contemplates a case where the dismissal is 
sought to he justified on the ground of good and sufficient cause 
and not to a case—as the present—where it is based on the 
ground of a legal right to dismiss without assigning cause.

In my opinion, the order of the justice should be quashed— 
without costs as the city does not ask for them.

ALTA.

8. C.

Re

Kdmonton.

WINDSOR, ESSEX AND LAKE SHORE RAPID R. CO. v. NELLES. IMP.
Judicial Com hi il Ire of the 1‘rini Count il, Lord Ihmedin. Lon! Fa rumor, ami

su- Charles Fitzpatrick, October lull. I’ 1 '•
I. Eqi iTY H! I H—45»—Specific performance—Primary relief—Dam - 

auks—Alternative relief—( 'or ht of Kyi it y—.li risuution.
Where spécifié performance was the primary claim in the action and 

a decree was made for specific performance and alternatively on 
failure of that relief, a reference as to damages, the proceeding for 
damages, is nevertheless one in equity and not at common law. and 
an appeal from the decision of the provincial Appellate Court affirm- 
ing the right to damages might have I wen taken as of right to the 
Supreme Court of Canada wPliin HO days thereafter without await
ing the result of the reference: and where no appeal was taken from 
that judgment it would not he competent foi the court hearing the 
case on further directions after a report had been made on the re 
ferred question of damages, to open up the original decree, nor would 
it he competent on an appeal from the judgment on further directions 
for the Appellate Court to make an order which could not Is- made

| Windsor, Hr.. It. Co. V. \rllrh, 10 D.L.R. 832. 47 Can. S.C.R. 230. 
a (firmed. |
Appeal from Supreme Court of Canada, 10 D.L.R. 832. 47 statement 

Can. S.C.R. 230.
Appeal ditmuNHed.
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IMP.
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WlNDKOK.

Lark Siioki. 

H. I n.

I.iiril lliini'din

The* judgment of the* Board was delivered by

Bord Dinkdin: The |*laintiffs and respondents in this ease 
were engineers and contractors, and acted as promoters in mak
ing preliminary arrangements and negotiating franchises 
through the different municipalities for the defendant company, 
now appellants.

The elefenelant company was incorporated by an Act of the 
province of Ontario of 1901. The plaintiffs entered into an 
agreement with certain persons who tunned the major part 
of the provisional ebreeders f the* company. by which they 
stipulate-el for a payment of $ >0(1 e»f the paid-up capital stock 
of the company and $40,(100 • first mortgage bemds of the
company to be paiel to them bx the* cemipany in respect of their 
services as promoters. The line was eventually constructed 
uneler arrangements which ne-e*el not be here detailed.

The* present action was brought on September 25, 1900. by 
the plaintiffs against the* company anel against the individuals 
who lmel been parties to the above-mentioned agreement. In 
the writ and statement of claim they claimed spécifié perform
ance of the terms of agreement e»r damage's for breach thereof, 
with various ancillary claims which ne*e*el not be derailed. The 
action was trie-el before Mr. Justice ('lute, anel juelgmcnt was 
given against all the defendants on March 10. 1907, decreeing 
specific performance, and on failure te> make gooel that decree 
to gei before the master on a reference as to damages.

Appeal was taken by all the defendants to the Court of 
Appeal for Ontario, when, on April 21. 1908, the judgment of 
the trial Judge upon the merits (the defendants having on 
various grounds denied liability altogether) was affirmed. The 
action was, however, dismissed as against the individual defend
ants, but specific performance was again decreed against the 
company, and, failing specific performance, a reference as to 
damages. Vpon that judgment the defendants (the present 
appellants) took no step to bring it to further appeal, but 
went back to the Court below and appeared before the master, 
before whom a long and expensive reference was conducted. 
On April 7. 1909, the Master made his report. That report
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was brought before the Chief Justice of the Common IMeas by 
unpeal. and, on January 23, 1011, the Chief .1 list ire varied 
the amount as brought out by the master. < hi March 8, 1011. 
on a motion for further directions, the Chancellor of Ontario 
gave judgment against the company in accordance with the 
report an varied.

Tin- company then to the Court of Appeal for
Ontario against the judgment of the Chief Justice varying the 
master’s report and the judgment of the Chancellor on further 
directions. On April 28. 1011. the Court of Appeal unani
mously dismissed both appeals with costs.

The appellants then to the Supreme Court of
Canada against the last judgment and sought in that appeal to 
review the original judgment of the Court of Appeal of 
April 21. 1008. The question of jurisdiction or competency was 
raised, and the registrar of the Supreme Court affirmed the 
jurisdiction of the Supreme Court to hear an appeal from so 
much of the judgment of September 28, 1011. as had reference 
to the order of the Chancellor on further directions, but held 
that the Supreme Court had no jurisdiction to hear an appeal 
from the original judgment of April 21. 1008. This order of 
the registrar was confirmed on appeal by the Supreme Court 
of Canada on February 23, 1012.

On March 0. 1012, an application was made by the appel 
lants to the Chief Justice of Ontario for special leave to appeal 
from the original judgment of April 21. 1008. but was refused. 
On June 18, 1012. a motion by way of appeal from this order 
was made to the Court of Appeal for Ontario, and a substantive 
motion was also made to extend time and for leave to appeal. 
Roth motions were refused, and the reasons of refusal were 
given by Mr. Justice Maelarcn in a judgment in which Moss 
Chief Justice of Ontario, and Harrow and Magee. JJ., con
curred, in the following words ((> D.L.R. 541, at 542 and 543)

The trial Court ordered specific performance ami in ilcfanlt damages 
On appeal to this Court the judgment wan modified, hut specific perform 
a nee was decreed against the company on the ‘21st April. I IMIS. ... In 
my opinion the company might have appealed as of right from the Inst 
named judgment within the sixty days provided hy see. till of the Supreme
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Court Art . . . Nrr. .18 (r) of tin* SuprrRM* Court Act givra an appral
to that ( our I from any jiulgmmit whrthrr tinal or not of tin* highrat 
Court of final mort ... in any action, auit, cause, matter, or jmlirial 
priMuuuliug in tin- nature of a auit or proceeding in equity . . . Annum-
iug that we »till have the |iower umler see. 71 of the Supreme Court 
Act to extend the time and allow the apjieal, I am atrongl\ of the 
opinion that it should not la* done.

On the argument of the appeal before the Supreme Court of 
Canadu from the judgment on further direetioiut which, as 
already mentioned, had been allowed hy the judgment of that 
Court of February 2d. 1912. the appellants maintained that this 
was a common law action and that, if no, they were entitled as 
of right to open up the original judgment on the appeal from 
the judgment oti further directions. On December 10. 1012, 
the Supreme Court of Canada dismissed the appeal, [sub nom 
Ihs.sdtin, v. S'tlhx, 10 D.L.R. 822. 47 Can. S.C.R. 230). hold
ing that they were not entitled under it to touch the original 
judgment of the 21st April, 1908.

When the appellants applied to this Board for special leave 
to appeal, the point was taken by the rest undents that no appeal 
ought, in the circumstances above detailed, to be -allowed against 
the original judgment of April 21, 1908. Their Lordships have 
perused the remarks of those of their Lordships who sat at the 
Hoard on the occasion of granting leave to appeal, and they are 
clearly of opinion that such leave was only granted periinlo 
petentvt, and that the point of whether leave upon a full know
ledge of the circumstances should have been granted is still

The first matter to be considered is whether the Supreme 
Court were right in holding that under the judgment on further 
directions they were not entitled to go into the question of the 
merits which had licen disposed of in the original judgment of 
April 21, 1908. Assuming that this were a common law action, 
the difficulty might lie said to arise in this way : The appellate 
jurisdiction of the Supreme Court is dealt with as regards final 
judgments by see. 30 of the Supreme Court Act. Now in the 
original common law procedure the judgment on liability and 
damages would always l>c given at one and the same time. That 
is obviously the case in eases tried by a jury, am! would also
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bv so in cases tried by a Judge, and accordingly a judgment 
which fixed liability and assessed damages would inevitably be 
a final judgment. Since, however, the fusion of Courts of 
law and equity there has grown up a practice—convenient, no 
doubt, in cases tried before Judges without juries—to make a 
finding of liability and direct an inquiry into damages, a course 
of procedure which is really borrowed from the equity side. In 
such a case, is the judgment fixing the liability a final or is it an 
interlocutory judgment? The view in Canada seems to have 
prevailed that, so long as the whole matter is not effectively 
dealt with, the first judgment is merely interloeuh ry. and that 
therefore no appeal as of right lies against the judgment fixing 
liability, damages being yet undetermined, in a purely common 
law action. That being so. it seems to their Lordships that 
the judgment of the Supreme Court was necessarily right. The 
appeal from the directions had to do with the damages, and the 
damages alone. All that the Supreme Court could do was to 
pronounce the order which the Judge below should have pro
nounced if he had done it right. In other words, they might, 
if they thought right, have varied the amoun of the damages ; 
but the Judge below never could have touched the judgment 
on the merits of his own Court of Appeal; he. in pronouncing 
the order as to the damages, was really merely carrying out what 
the Court of Appeal had already determined as to the liability ; 
and accordingly the Supreme Court could not pronounce an 
order which the Judge below himself could never have pro
nounced. This may be inconvenient, and as a matter of fact 
their Lordships notice that by a subsequent statute (eh. 51 of 
J & 4 Geo. V. sec. 1) an alteration in the law has been made 
which will allow a judgment of the class of which their Lord- 
ships have been speaking, which settles liability and leaves an 
inquiry as to damages to follow, to be treated as a final judg
ment. That, however, was not the law in Canada at the period 
to which these matters relate.

In their Lordships’ view, however, this proceeding was not 
a common law proceeding, but was an equity proceeding. Speci
fic performance was the primary claim, and the alternative claim 
for damages in default of specific performance is a well-known 
equity remedy, and in particular was one that was in use. to
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lx* given by the old Court of Chancery in Ontario, un is evident 
by Nee. 40 of the Chancery Act of Ontario (M.S.O., 1877, eh. 40). 
That being no, their Lordships are of opinion that Mr. Justice 
Maelaren was right in the passage already quoted, ami that an 
appeal as of right against the judgment of April 21. 1008 lay 
under see. J8(r) of the Supreme Court Act. That appeal was 
not taken, and although their * are willing to consider
that an application under see. 71 was quite competent, that 
application was made and was refused by the unanimous judg
ment of the Court of Appeal of Ontario of June 18, 1012. Their 

* . t have come to the conclusion that if these facts had 
been fully stated and understood as they now are no leave to 
appeal would have lieen given in this ease. In their Lon s' 
view it would Is* most unfortunate that where a r could 
have been brought up in the ordinary course, and where the dis
cretion of the Court has been exercised, of saying that indul
gence as to extended time should not be given, the whole of the 
proceedings should be allowed to come to an end, a long lapse of 
time intervene, and then the whole matter lie opened from the 
very beginning by all appeal to this Board.

In these circumstances their Lordships do not express any 
opinion upon the difficult and intricate questions which were 
argued before them as to the technical objections which existed 
against the agreement sued on being binding on the company, 
but they will humbly advise His Majesty to dismiss the appeal 
with costs. -------- Appeal dismissed.

TOWN OF STURGEON FALLS v. IMPERIAL LAND CO.
Ontario Supreme Court. I pprllate IH vision. Mrrnlith. CJ.O.. Uaelarru, 

Matjrr ami II oil i/ins. ././..1. Marrli 0. 1014.
1. TAXES <8 IV—175|—1,1 EX FUR—KxroKl KABI.F II Y ACTION—ASSESSMENT

Ac t. 1004 ( Ont. I.
Tlic lien given fur tax«»s under nee. SO uf the Assessment Act. 1004 

(Ont.). 4 Kilw. N il. eh. 2.1. is nut a mere possessory lien, hut one 
which may lie enforced by action and decree fur sale.

| St until, a Falls \. Imperial l.aml Co., 7 D.L.R. 152. varied ; Mutrie 
x. Ilexamlrr. 2.1 O.L.R. .100. distinguished. |

2. Taxes i 8 IV—1751—hues—Assessment—Vhabob sesi i.tino—Specific
ox each i.or.

It is of the essence of the charge resulting from a tax assessment 
under the Assessment Act. 1004 (Ont.), and of the lien on the land 
under sec. 80 of that Act. that it is specific upon each separate lot or 
block.

[ Itlaknt v. Smith. 20 O.L.R. 270: Chrintir \. .1 oh mi ton. 12 <»r. 5.14. 
followed,]
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Taxk.s i g III — I — liw» Akhkahs ut I’komiknoky \on- I.a.mh* mh mm 
CIHKI»—.lu*i.Ml NT—Kl.M'llOX Assi s!»mi n i AvT. I1NI4 1 M\T. I . 

liy taking |iromi**ury not mi for part of tin- tax arrears tine by a 
company in respect of a nnmlier of separately assessed parcels of land 
without distinguishing the speeitie lands upon which the notes were 
to apply, and hy taking judgment on such notes, the municipality must 
lie taken to have elected to proceed Ulldcr see. HO 1 Assessment Act. 
1904, Ont.t. and treat the arrears on such land* for the years in 
respect of which the notes were accepted hy the municipal council as 
a debt and not realizable in any other way.

[Itmik of Africa \. Salisbury. ||8H2| A.C. 281. applied.|

Aim'Kal from dismissal at trial in an action for a declaration 
that taxes to the amount of $9,531.30, for the years 1900 to 1910. 
both inclusive, on a very large number of parcels of land, were 
charged by special lien on those parcels in priority to every other 
claim, privilege, or incumbrance of every person (including the 
defendants) except the Crown: and for payment by the defend
ants or some of them of that sum and interest and the costs 
($32.50) of an order permitting the action to be brought : and. in 
default of payment, to enforce the lien by sale; and also for pay
ment by the defendants the Trusts and (luarantce Company 
Limited and the liquidator of the defendants the Imperial Land 
Company Limited of all sums received by them for rents and 
profits, insurance, or purchase-money, on any of the lands in 
question.
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Statement

(!. II. Kilmer, K.C., for the appellants.
S. II. Bradford, K.C., for the defendant* the Imperial Land 

Company and Clarkson, liquidator of that company, respond
ents.

II. IV. Miilh and .1. />. Armour, for the defendants the 
Trusts and Guarantee Company, respondents.

March 9. 1914. The judgment of the Court was delivered H.Kigin». j.a. 
by Hoggins, J.A. :—The right* given by sec. H9 of the Assess
ment Act of 1904 enable the plaintiffs to invoke the aid of the 
Court to enforce the lien given by that statute. The Court is not 
called on to declare the lien, but to assist the plaint ill's to 
realise it by decreeing a sale.

If the plaintiffs established their right to judgment for the 
taxes, their special lien, created by statute, can be made effective, 
either by a judgment which will carry the right to sell under the 
Execution Act. or by an order providing for a sale. I see no
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greater practical difficulty in joining claims for liens on separate 
lots belonging to one owner than in joining claims upon separ
ate mortgages, and I think Rule GO permits what was done here.

While I agree with what is said in Miitrii \. Ah rainin', 2d 
O.L.R. düh. I do not think that case applies to or affects the 
plaintiffs’ rights under sec. 89. Nor does the lien given by 
that section seem to he limited to a mere possessory lien, as the 
judgment in appeal seems to treat it. The words of the section 
are ‘‘enforceable by action and, although, if so enforced, the 
owner may low* the right, given by those sections which deal 
with tax sales, to redeem the tax purchaser, he has no cause to 
complain if Ins default is taken advantage of either by distress, 
action, or realisation of lien, without waiting for three years be
fore a sale is had.

As to the years 1906 and 1907. the judgment holds that the 
plaintiffs, by taking promissory notes and recovering judgments 
upon two of them, have waived their statutory lien.

The notes are for a total of ifi2.957.9d, made up of balance 
of “unpaid taxes on note of 1906,” $1,372.58, and for 1907. a 
total of $1.640.69, less $55.34. This last total is made up of 
four items, the first three being taxes in Holditeh, Merchants, 
and (’oekhurn wards, without specifying lots or amounts 
thereon, and the last being a sum of $209.38, made up of twelve 
items apparently due by taxpayers upon certain lots or parts 
thereof.

The notes are five in number, all dated the 1st September, 
1908, and are for $500 each, except the last one, which is for 
$957.93. They hear six per cent, interest, and run at 3, 6. 9, 
12. and 12 months respectively. I’pon two of the $500 notes the 
pla inti 0‘s have judgment for the amount thereof, interest and 
costa.

It is impossible to distinguish the specific lands or lots or the 
taxes relating thereto which entered into the amount of any one 
of these notes. Payment of. or obtaining judgment upon, two 
of them, is, therefore, inconsistent with the right of lien pre
served or established by sec. 89, or the charge imposed by assess
ment. It is clear, 1 think, that, by taking the notes and obtaining 
judgment for the $1.000 and interest, the plaintiffs have elected
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to proceed under sec. 90 and treat the taxes as a debt If the 
notes had been given and received as covering specific taxes 
upon specific lots, it may be that the lien would still exist, not
withstanding the taking of notes, and would be only suspended ; 
but the effect of a judgment for part of the debt, leaving the 
rest indistinguishable as to definite taxes or lots, is so to alter 
the situation as to put it beyond the power of the plaintiffs to 
realise in any other way than the one selected by them. Execu
tion upon a judgment obtained gives a charge upon all the pro
perty of the debtor, and not only upon the specific lots covered 
by the taxes due in 1906 and 1907. The essence of the charge 
by assessment and of the lien under see. 89 is. that it is specific 
upon each separate lot. The essence of the consolidation of the 
indebtedness by notes is. that the total is regarded as due by 
the company as a whole, and judgment for any part of it 
renders it impossible to say upon what lots and to what extent 
the remainder is. or represents, a specific charge or lien. The 
case in this respect seems to come within the words of Lord 
Watson in Bank of Africa v. Salisbury Hold Mining Co., [1892] 
A.C. 281, at p. 284. "a new arrangement incompatible with the 
retention of the lien.” referred to in In rc Morris, (1908) 1 
K.B. 473.

With regard to the objection that in 1908-9 the collector was 
the same person as the clerk, and that there was therefore no 
person to make proper demand. 1 am unable to understand why. 
if the collector is at the same time the clerk, he is disabled from 
making a demand. No doubt, difficulties may occur, caused by 
the dual position ; but this is not one.

It is also argued that in 1910 the assessor failed to make his 
affidavit, as required by sec. 47, until after action brought, and 
that consequently the taxes were not due when sued for. I 
think this is answered, if it be the fact, by secs. 66 and 67 of the 
Assessment Act of 1904. and by sec. 409 of the Municipal Act, 
1903 (sec. 300 in the present revision.)

In considering the individual assessments, sec. 22 of the 
Act of 1904, 4 Edw. VII. eh. 23, provides that (1 ) land “known 
to be subdivided” is to be “designated in the roll by the 
numbers or other designation of the subdivisions, with refer-
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envv where necessary to the plan or survey thereof.” (2) 
Land “not subdivided into lots** shall be “designated by its 
boundaries or other intelligible description.” (3) Kach “sub
division shall be assessed separately, and every parcel of land 
(whether a whole subdivision or a portion thereof . . .)
in the separate occupation of any person, shall be separately 
assessed.” The only other reference is to what is to appear in 
the collector’s roll.

Column 6. Number of concession, name of street, or other 
designation of the local division in which the real property lies.

Column 7. Number of lot. house, etc., in such division.
Column 8. Number of acres, or other measure shewing the 

extent of the property.
By see. 33, sub-see. 2. unoccupied land, the owner of which 

is resident in the municipality, shall be assessed against him.
By sec. 36, land is to be assessed at its actual value.
By sec. 4(1, sub-sec. 2. regarding the assessment of vacant 

land, it is provided that : “Such vacant land, though surveyed 
into building lots, if unsold as such, may be entered on the 
assessment roll as so many acres of the original block or lot, 
describing the same by the description of the block, or by the 
number of the lot and concession of the township in which the 
same is situated, as the ease may be. (3) In such ease, the 
number and description of each lot, comprising each such 
block, shall be inserted in the a^ ssment roll ; and each lot .shall 
he liable for a proportional* sha as to value, and tin amount of 
the taxes, if the property />< Id for arrears of taxes.”

In 1910 (by 10 Edw. X* 11 h. 88), sec. 39 was remodelled and 
the above sec. 40 repeal» it the clause as given above was re
enacted in two sub-sections, except that the last words, which 
I have italicised, were omitted, and in place thereof the words 
“and the provisions of section 127 shall apply” were substi
tuted. and the provisions were restricted to lands in a town or 
village held and used as a farm, garden, or nursery only, and 
in blocks of not less than five acres, by any one person.

[Dealing with the particular assessments, the learned Judge 
found the amount properly assessed in respect of certain lots.]

The taxes on lots grouped thus, 1908, XX'est King, north

I
,
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half, 17, 18, 111, Hast King, 32. 33. 34. should ho disallowod. 
following lllaknj v. Smith. 20 O.L.R. 27!». and Christ it v. John
ston, 12 (Jr. 534. It was vontondod that those cases do not now 
apply, owing to the ainondmont made in 1910 by 10 Kdw. VII 
eh. 88, st*o. 22.

Section 127, suh-sec. 1, of 4 Kdw. VII. eh. 23. which was 
the Act in force when the assessments were made, permits an 
apportionment of taxes in arrear whenever it is shewn to the 
Court of Revision or to the council that taxes have become die 
upon land assessed in one block which has subsequently been 
subdivided, and this provision is retroactive. By the statute of 
1910 the words ' which has subsequently been subdivided " are 
struck out.

I am unable to sec bow this amendment helps the appellants. 
The section as altered still presupposes an assessment in one 
block, and that the taxes upon the block so assessed are due and 
in arrear.

The cases to which reference is made deal with the grouping 
of lots, any one of which may be “one block within the mean
ing of sec. 127. but two or three of them, grouped as lots in one 
assessment, cannot possibly be properly described as “land 
assessed as one block.’’ The enactment is in ease of an owner 
of one or more parcels of the undivided block, who. finding taxes 
due and in arrear over the whole area, desires to redeem his 
holding by paying a proportion of the arrears. The apportion 
ment is not made by the assessor, but by the council or Court 
of Revision, after notice to all the other owners, and having 
regard to all the circumstances. Nothing of that kind appears 
here, and there is no allegation in the statement of claim that 
either the council or the Court of Revision altered the assess
ments as they appear on the rolls in this respect.

There are a number of lots whose description is too inde
finite, such as, in 1908, “Hast Main, part Market Square,” and 
“Main to Market lb lots,” and these are properly disallowed.

The result is as follows. The judgment in appeal will be set 
aside, and the appellants will have judgment for the amounts 
of taxes allowed, with ten per cent, added each year up to the 
end of 1913, less the rents, if any, referred to below.
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1 make the total, without the ten per cent., to he $2,780.72, 
and this amount may be checked by the Registrar and the ten 
per cent, calculated and added. The judgment will provide 
for payment of the amount of these taxes within one month, and 
in default, the appellants may proceed to realise their specific 
liens, upon the separate properties assessed, by sale, for which 
purpose it will he referred to the Master in Ordinary, unless 
any of the parties desire a reference to an officer in the provi
sional district : the purchase-money to be paid into Court, and 
the amount of the taxes and of the ten per cent, thereon and 
the costs of realisation as hereinafter directed, on each separate 
lot. to lie paid out to the appellants upon the confirmation of 
the Master’s report, and the balance, if any, on each lot. to the 
respondents in the order of their priorities.

The arrangement made at the trial that, in case it is found 
that any of the lands against which the appellants are allowed a 
lien arc owned by persons not parties to this action, the appel
lants would abandon their claim thereto in this action, reserving 
their right to proceed for their lien against such persons in 
other proceedings, will be observed. If the parties cannot agree 
as to these lands, the Registrar of this Court will ascertain the 
facts and omit from the judgment the lands covered by that 
arrangement. In case any lands are so omitted, the judgment 
may contain a provision reserving the appellants’ rights in 
regard to the same.

The judgment will also be without prejudice to the appel
lants’ rights upon all the notes and judgments thereon already 
referred to.

I do not think this Court has anything to do with the effect 
of this judgment in or on the winding-up proceedings. Leave 
to bring this action was properly obtained ; and, as the appel
lants were and are creditors of the Imperial Land Company for 
over $1,000, they had the right to apply to wind up that com
pany. If they desire to prove on this judgment or to subord
inate their rights under it to the jurisdiction of the Official 
Referee, the i < can then be heard by him; but other
wise leave to proceed with the action involves the right to 
enforce it as against the parties to it.

5414
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As tin* appellants have not established their right to the 
taxes other than those covered by this judgment, they should 
not he debarred thereby from taking any other steps open to 
them, if there are any. under the Assessment Act.

The respondents should pay to the appellants the costs of 
the action and appeal, except so far as these have been increased 
by the inclusion of claims for taxes which have been disallowed.

The appellants should have the right to add the proper pro 
portion of the costs of realising their lien to the taxes upon the 
several lots which arc subject to tin- lien.

The appellants must pay the rents referred to in the judg 
ment, less the amounts received from the lands for which the 
taxes are allowed by this judgment, to such of the respondents 
as the Master in Ordinary shall find to be entitled thereto, and 
the amounts thereof to be ascertained by him unless agreed to by 
the parties.

Appeal allowed in part.

GREENWOOD v. KIRBY.
Manitoba Kintfn Hatch, Vunan. ./, ./une hi, 1*.U4.

1. Hili.n ami xotkh i 6 I A—2)—Likx note—Agreement for additioxai 
hecikity—Nm a xecotiaiii.k i’hominnoky note—of Ex
change Act (Van.).

A lien note which contain*, in addition to the promise to pay, the 
promisor’* agreement to furnish additional security when demanded 
mid which stipulates for acceleration of the due date by the promisee 
if he deems himself insecure, is not a negotiable promissory note 
within the Hills of Exchange Act. Van., and presentment before action 
thereon is not necessary.

| Hank of Hamilton, v. IliUin, 12 Man. L.R. 41L>, applied.)
Action on lien notes.
Judgment for the plaintiff.
•/. F. Kilyour, for plaintiff.
-/. If. Chalmers, for defendant.

(’urran, J.:—There arc two plaintiffs in this action, one an 
individual named Samuel I Inline Greenwood, resident at Elk- 
horn. in the Province of Manitoba, and the other the Canadian 
Bank of Commerce, an incorporated bank having a branch at 
Elkhorn. aforesaid. The defendant is a resident of Fleming in 
the Province of Saskatchewan. The action is brought to recover 
a balance of $1,985.57, and interest, alleged to be due in re-
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spvct of two certain lien notes or lien contractu, exit. 1 and 2, 
made by the defendant, payable to the order of the individual 
plaintiff, each dated November 11, 1911, for the sum of $1,000 
respectively, and payable on May 1, and .1 une 1. 1912, at KIk- 
horn. Both documents are dated at Klkhorn and are admitted to 
have been signed at that place. Upon each has been endorsed an 
assignment to the plaintiff bank from the individual plaintiff, 
in the following words :—

For vu I iiv m-fivfil tin» minify* payable iimlfv tin» within in*triiiiiont 
an» hereby assigned to tin* ( niiadinn Bank of ( 'ominerce or to it* order 
ami tlif makfr of *ai«l in*triiim*nt i* lifrfhy instructed to pax *ai<l 
money* accordingly.

( Signed i 8. II. Greenwood.

I'poii each instrument is endorsed, below the foregoing as
signment. the following memorandum:—

Klkhorn. 21 July, lull.
The within note surrendered to S. II. Greenwood on bailee receipt for 

purpose* of taking action against the promisor.
t Kgd. | K. Brothkkiiood. Mgr.

The action was commenced by original statement of claim in 
the name of the individual plaintiff only, on June 12. 1913. and 
ail amended statement of claim was filed on June IK, 1913. in 
which the Bank of Commerce was joined as a party plaintiff. The 
amended statement of claim alleges that the lien notes in ques
tion were assigned to the plaintiff bank as security for the pay
ment of an account owing by the plaintiff Greenwood to the 
plaintiff bank and that the plaintiff bank now holds the said 
notes in trust for the plaintiff Greenwood, upon trusts whereby 
the moneys owing thereunder, when collected, shall be applied ; 
first, in payment of indebtedness of the plaintiff Greenwood to 
the plaintiff bank, and then in payment of the balance to the 
plaintiff Greenwood.

The defences set up are:—
I. Dvniiil uf the nui king by tin- defendant of the lien mites or con

tract* sued on: 2. Denial of presentment before action or at all : 3. In the 
alternative that, if made, the lien notes or contracts sued on were so made 
in pursuance of a certain agreement of sale in writing, dated October 23, 
1911. whereby the defendant agreed to purchase from the plaintiff Green 
wood certain lots in the village of Fleming in the Province of Kaskatche 
wan. together with a certain stock of farm implements, and all the goods 
of the plaintiff Greenwood then in stock in connection with his business as
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a farm implement dealer, and also the *t«iek in trade of the plaintill" 
OreenwtHMl in connection with hi* bu*ine*# a* lumlier, coal and wood 
merchant, all of which are more particularly ilescrilieil in the *aid agree 
ment of mile. 4. I'ayment in full before action to the plaintiir (ireenwood 
without notice of the alleged assignment to the plaintiir bank. 5. Alter 
natively that the agreement in quest ion was entered into at the village 
of Fleming in the Province of Saskatchewan and that by the provision* 
of a statute of that Province, known as the Land Titles Act. and particu 
larly section 125. thereof, the said agreement for sale and the lien notes 
sued on are absolutely null and void. ti. Denial that the plaint ills or 
either of them are the holders or owners «if the alleged lien note* as al 
leged or at all.

The defendant counterclaims and asks : (a) for a reference 
to the Local Master to take accounts between the parties, and 
that the plaintifi's. or one of them, he ordered to pay defendant 
the sum overpaid by him on the notes of which the plaintiffs 
or either of them may he found the holders or owners ; i h ) that 
it may he declared that the said agreement of sale and the lien 
notes given in pursuance thereof are absolutely null and void, 
and ordered to he delivered up and cancelled, and the plaintiffs 
or one of them ordered to return to the defendant all moneys 
paid thereon with interest.

MAN.

K.B.
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The defence further alleges a re-assignment by plaintiff hank 
to the plaintiff Greenwood of the lien notes sued on, and that 
subsequently to such re-assignment the plaintiff Greenwood 
assigned these notes, with other property, to the Western 
Jobbers Clearing House, Ltd., and if it should be found that any 
sum is owing by the defendant in respect of the lien notes sued 
on the defendant submits his rights to the Court in respect 
thereof and asks in any event to recover his costs of this ac
tion against the plaintiffs.

It is true that the plaintiff Greenwood did make an assign
ment in trust to the Western Jobbers Clearing House. Ltd., on 
November 12, 1913, ex. 7, but this assignment purports to deal 
only with property situated in Manitoba, belonging to the plain
tiff Greenwood, connected with his Elkhorn business, and its 
operation is restricted in terms to such property, so I do not 
see how it can be contended, even if the lien notes in question 
were re-assigned to the plaintiff Greenwood and owned by and 
vested in him at the time he made this assignment to the Western
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Jobbers Clearing House, Ltd., that such notes could, or did. pass 
thereunder to this company, in view of the restrictive provi
sions contained in the deed of assignment, so this phase of the 
ease is eliminated and need not be further considered.

The signing of the lien notes in question is not only proved 
by the plaintiff (Greenwood, but is in fact admitted by the de
fendant. so there van be no question about the defendant’s lia
bility upon them unless he can be relieved upon some of the 
grounds of defence raised.

As to the defence of payment, it was conceded at the trial 
that the accounts between the plaintiff Greenwood and the de
fendant would have to be gone into, a somewhat lengthy and 
complicated matter, and one which a trial Judge could not con
veniently undertake ; so I intimated at the trial that if the legal 
questions raised by the defence were decided adversely to the 
defendant. I would hold the defendant liable upon the notes 
and direct a reference to the Local Master at Brandon to take 
accounts between the parties, and reserve further directions and 
costs until after the Master should have made his report.

The plaintiff contends that the documents sued on are lien 
notes or lien agreements and not negotiable instruments and 
therefore presentment was not necessary. The defendant con
tends to the contrary and argues that these instruments arc 
negotiable promissory notes and that non-presentment having 
been pleaded, the plaintiffs must prove presentment or fail in 
their action. The instruments sued on. exs. 1 and 2. arc, upon 
their face, clearly in the form usually adopted in this province 
for lien notes, or, at all events, contain many, if not all of the 
special agreements usually to be found in such documents, with 
possibly the one exception that the description of the property is 
not specific. On this ground the plaintiff seeks to distinguish 
them from a lien note proper. With the exception of the due 
dates and description of the property both notes are identical 
and read as follows, omitting the small print containing the spe
cial agreements, which I will summarize :—
#1.000. Klkhnrn. Nov. lHth, 1011.

On the first day of May, 1912, for value received, I promise to pay S. 
H. Greenwood, or order, the sum of one thousand dollars ($1,000) at Elk-
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horn, with intvrc»t at Kighl (8 i per vent, per annum from February 12. 
1H12. until due. and right i s i per vent, per annum after due until avtu 
ally paid, fliven for part payment of Fleming lumla-r stock.

Then follow certain special agreementH by the promisor. 
1st. that the title to and ownership of the goods for which the 
note was given shall remain in the . Greenwood and shall
not pass until the note is paid ; 2nd, an agreement to furnish 
security at any time if required by the plaintiff Greenwood, and 
that failure to furnish such security, or default in payment, 
shall entitle the plaintiff Greenwood to declare the note due and 
payable at any time, and bring suit against the defendant there
on ; 3rd, an agreement that if the plaintiff Greenwood should 
consider the note insecure, of which he shall be th* sole judge, 
he shall be entitled to declare the note due and payable at any 
time, and bring suit thereon : 4th, that in the event of any of 
the foregoing contingencies happening, the plaintiff Greenwood 
shall have the right to take possession of the goods and hold 
them until payment of the note or sell them at public or private 
sale, and apply the proceeds on the amount unpaid, in which 
event the promisor agrees to pay any balance then remaining 
due. The other instrument sued on is in identical terms ex
cept that the date of payment is June 1. 1912. the rate of in
terest till due is 7 per cent, per annum and it is expressed to 
be given “for part payment for stock of farm implements.” 
Both instruments are signed by the defendant at the end or 
foot thereof.

The defendant 's counsel pressed the argument very strongly 
that the so-called “lien clause” was mere surplusage, whether 
regard be had to the intention of the parties as shewn in the 
agreement for purchase, ex. 4. upon which the transaction was 
founded, or to the form of the instruments sued on. He argues 
that the agreement, ex. 4. contains no provision for the reserva
tion of the lien ; on the contrary, that the parties expressly in
tended that the property should pass and that a chattel mort
gage should be taken.

A chattel mortgage was taken on November 1H, 1911, ex. 10, 
and the defendant's counsel argues that it is inconsistent with 
the reservation of a lien, also that inasmuch as the same form

MAN.
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of iiiNtrumeiit (vide ex. 8) wun used for the laud purchased aw 
well an for the good* this «hews that the printed form was used 
apparently only because *t was the form at hand and not for 
any significance attaehed to the small print relating to eondi- 
tional sales. lie further eontendN that the referenee to a stock 
of lumlH-r and stock of d<ics not identify it in the
least, or afford any description from whieh any goods supposed 
to he eovered by the instrument eould be ascertained. He argues 
that ehattel mortgage eases afford some analogy on the subject 
of insufficiency of description : that the principles of the law of 
contract on the subject of uncertainty of description make it 
clear that there must la* sufficient certainty not merely as 
against third persons under special statutes, but as between the 
parties themselves. No authorities as to what sort of description 
of goods is necessary in the case of lien notes or agreements given 
to evidence conditional sales have been cited, and I have been 
unable to find any.

As between the immediate parties, is it not possible that this 
certainty of description may be ascertained by the act of the 
parties so as to bind the purchaser? It is admitted that the in
struments sunl on were given in pursuance of exhibit 4. This 
document is an ordinary agreement for the sale of and
provides for the purchase by the defendant from the plaintiff 
Greenwood of certain lots in Fleming, for the price or sum of 
$3.30(1. payable as therein stipulated, and to be secured by 
promissory notes agreeable to the terms of payment therein men
tioned. It also contains an agreement on the part of the defen
dant to purchase from the plaintiff Greenwood
all Ills ntock of farm implement*, vehicle*, repair*, hinder twine and all 
other good* on hand and in tran*it *neh a* i* imially kept in connection 
with the farm implement husinms, at the wh«de*ale price*, adding freight 
and handling charge*.

all his stock of liindtcr. shingle*, moulding*. Ilnisli. lime, plaster, cement, 
pa|a-r. coal and all other good* on hand or in transit that are usually sold 
or kept in stock in connection with the lumlter and coal bu*ine** at the 
wholesale list prices, adding handling charge*. #

There is a covenant on the part of the defendant to pay in
terest on the unpaid portion of the purchase price of the goods :

514556

5
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to pay $1,000 cash on aceount of tliis price ami to secure the 
payment of the balanee by ehattel mortgage and notes to cover 
the full amount of the purchase price of the stock aforesaid. 
This agreement is dated on October 23, 1911, ami was appar
ently signed at Fleming.

Now. before the purchase price of these goods could be as
certained. something more was required to be done, namely, a 
taking of stock and ascertainment of the wholesale price of the 
freight and of the cost of handling, whatever that may mean. 
The plaintiff Greenwood says that stock was taken shortly after 
the agreement was entered into, and an inventory, ex. 5. made, 
which shews the total value of the stock to be $9,130.50. When 
the balances were figured out the defendant made the cash pay
ment of $1,000 required, and signed the notes, eight in number, 
which include the notes sued on, and was let into possession of 
the property. He is still in possession and has lieen carrying 
on the business so purchased ever since.

Some of the notes have been paid, namely, a note of $500. 
part of ex. 8. given on account «if the land, ami another of the 
land notes for $1,000, and other payments have been made by 
th<- defendant to the plaintiff Greenwood on account of others 
of the notes so given. In the face of this state of affairs, it 
would be idle. I think, to argue that the subject-matter of the 
purchase of the different stocks of goo«ls and chattels has not 
been definitely ascertained.

It is true the agreement, ex. 4. does not reserve a lien, neither 
does it exclude the right of the parties to so deal with the chat
tel property as to have a lien thereon reserved when the final 
ascertainment of the goods and their price was made. It is 
also true that the giving of a chattel mortgage is expressly pro
vided for by this agreement, and that such would be inconsistent 
with the property in the goods not passing to the purchaser.

The chattel mortgage given was put in as ex. 10. It is dated 
November 18. 1911. the same date as the lien notes sued on, and 
was executed at Elkhorn. For some reason it does not secure 
the whole amount of the purchase price of the goods, but only 
$4,836 and it covers future goods to be taken into stock, con-

MAN
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taiiiK a covenant to pay this sum, $4.83(1 with interest on Janu
ary 1. 1912, and also all moneys received from the sale of goods 
from October 23, 1911, until the amount of the indebtedness is 
paid, and also to secure the unpaid portion of said sum by note 
bearing interest at the rate aforesaid. This mortgage does not 
appear to be the chattel mortgage in terms contemplated by the 
agreement, exhibit 4. and certainly does not secure all of the 
notes given for the purchase price as provided by the agreement. 
It does cover future goods to be taken into stock and this fact 
may account for its being taken notwithstanding the giving of 
the lien notes. However, the fact remains that prior to tho 
giving of the eight lien notes by the defendant, the identity of 
the chattel property and its value for purposes of the sale had 
been ascertained. It was quite consistent then, 1 think, for tho 
parties, under these circumstances, to determine between them
selves that lien contracts and not negotiable promissory notes 
should be used to secure the purchase price of these goods. At 
all events this seems to be what they did. and such instruments 
were in fact used, and I think 1 am bound to give effect to them 
as such, at all events with respect to the lien notes sued on.

In Barron & O’Brien on Chattel Mortgages. 2nd ed., at 147 
it is laid down that

No mutter what the intention of the parties to an instrument may he. 
effect, can only he given to words in (lie conveyance as they are found, and 
the Court cannot carry out the intention of the parties under such instru
ment, if the words used do not shew verbatim such intention : Tap field v. 
Hillman, 12 L.J.V.P. 311: .1la»on v. McDonald, 25 U.C.C.P. 439.

Might not this principle be applied to conditional sales as 
well as to mortgages of chattels, where the parties have deliber
ately evidenced their bargain by written lien agreements in 
such form as to exclude their operation as negotiable instru
ments under our Bills of Exchange Act f In any event, apart 
from the objection raised as to the indcfinitencss of the descrip
tion of the goods in the instruments in question. 1 think such 
instruments contain other provisions or special agreements not 
authorized by the Bills of Exchange Act and wholly separate 
from the promise to pay, namely the promisor’s agreements to 
furnish security satisfactory to the payee at any time if re-
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qui red. and his agreement that if he fails 1u furnish Hindi secur
ity when demanded, the payee shall have full power to declare 
the note due and payable- at any time; also the further agree
ment by the promisor that if the payee should consider the note 
insecure, of which he shall be the sole- judge, he shall have full 
power to declare the note due and payable at any time, and in 
either contingency, to sue the promisor thereon irrespective of 
the actual date of maturity. These are provisions which, I think, 
fall well within the reasoning of the Court in the Hank of Ham
ilton v. (Hilies, 12 Man. L.U. 495.

In that case the instrument sued on contained a provision 
that if the promisor “shall sooner (that is before the due date) 
dispose of, sell or attempt to sell the undermentioned land, which 
he owns, the same (that is the note) to be payable on demand.” 
This was held by Mr. Justice Dubue, at p. 501. to be a special 
agreement not consistent with the negotiable nature of a pro
missory note as contemplated by the Bills of Exchange Act.

The agreement as to title and ownership not passing, and as 
to the payee’s right to take possession of the goods and sell, were 
also held in the same ease by the same Judge not to be eonsisteht 
with the negotiable nature of a promissory note. Similar pro
visions as to title, etc., and the right to take possession arc found 
in the instruments in question. So, following the Hank of Ham
ilton v. (iillies, supra, I think I must hold that these instruments 
are not negotiable instruments within the meaning of the Bills 
of Exchange Act, and that presentment before action was un
necessary.

As to the defence based upon the Saskatchewan statute, I 
do not think that statute has any force or effect upon the plain
tiff’s cause of action, as the lien agreements sued on were made 
and payable in Manitoba; the remedy sought is one in personam 
and the contracts are, in my opinion, legal and valid contracts 
in this Province, and as such enforceable here against the de
fendant, whatever may be the case in Saskatchewan. I must 
hold, therefore, that this ground of defence fails, and with it 
that part of the counterclaim founded upon it. The defence 
that the plaintiffs or either of them are not the holders or owners
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of the* livn notvs funnot prevail. It is vlear tlmt both plaintiffs 
are interested in the money secured by these instruments; the 
bank to the extent of its claim against the individual plaintiff, 
and he in any balance that may remain out of the moneys real
ized after the bank's claim has been paid. No formal re-assign
ment of the lien contracts to the plaintiff Greenwood has been 
proved, and it may be that, strictly speaking, he ought not to 
have been joined as plaintiff; but the bank have expressly sur
rendered the lien notes to him for the purpose of taking action 
against the defendant, and so long as the defendant is pro
tected by the judgment of this Court from actually having to 
pay to more than one party plaintiff, 1 do not think lie is at all 
prejudiced or can be injured by the form in which the action 
is brought.

There will be judgment for the plaintiff, with a reference to 
tin* Local Master at Brandon to take the accounts between the 
plaintiff Greenwood and the defendant, anti ascertain what bal
ance. if any. is still due and owing upon the two lien agreements 
sued on. 1 reserve further directions and costs until after the 
Master shall have made his report. If necessary a proviso can 
be inserted in the judgment that, upon payment of the amount 
so found due to either plaintiff such payment will be a full dis
charge and acquittance to the defendant of all liability in re
spect of these notes to both plaintiffs, and if the plaintiff does 
not wish to accept this proviso, the action may be dismissed as 
to the plaintiff Greenwood without costs, though I do not con
sider this to be necessary under the circumstances.

BANKS v. PEARSON.
.Voua Scot hi Supreme Court, (Iruhnin, K.J. Xorember Hi, HU4. 

Damaokh i6 III !•" 14*>) Salk ok land— Décrit Misrepresentation 
Reckless statements Intention.

Where the claim is not for rescission of a sale of land, but for damages 
for deceit, brought after conveyance has been made, based on mis
representations as to quantity and yield of the land sold, it must be 
shewn that the defendant knew his representation was false or that the 
defendant made tin- statements recklessly and without any belief, 
knowledge or care as to its truth or falsity, with the intention that the 
purchaser should act on them.

Action claiming damages for false representations as to 
quantity, yield, etc., in connection with the sale of a farm. 

Judgment for plaintiff.
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II’. R. Roxcoe, K.C., for plaintiff. s
IV. A. Henry, K.(for defendant. s.C.

( iH ah am, K.J.: About March. 1911. the plaintiff purchased Banks 

from the defendant a farm at Paradise, in the county of Annapolis, v, arson. 
for S'»,000. In the negotiations the defendant represented to the -----liraliam, E.J
plaintiff that it contained 149 acres, that it cut 22 tons of hay. 
that there was quite a lot of wood and timlier. that it had not been 
logged since Starratt had the place that was Id or 14 years 
before. 1 am taking the testimony of Charles .lodrcy. a witness 
who has no pecuniary interest, inasmuch as the parties are at 
variance. A deed was given of the property dated April 10.
1911. The farm was described as consisting of Id."» acres to the 
north of the road and 14 acres to the south of the road. The 
plaintiff, when he had a chance to sell some of it in the rear, in 
January, 1913, had occasion to pace it off, and became aware 
that there must lie a shortage.

He consulted a solicitor and a measurement was advised, and 
it proved that there was only 1 Id1 ■> acres in the farm. In respect 
to the hay, it did not cut 22 tons. The first year it cut between 
10 and 12 tons; the second year it cut Hi tons. In respect to the 
woodland, while the negotiations, as I said, took place in March,
1911, the defendant had in fact, in January, 1911. under contract 
with one Balcom, already agreed that the latter should log the 
wood lot. and Balcom had commenced in Janurav to log the lot, 
and had by March 10 cut down 02,000 ft., worth between 4 and "> 
dollars a thousand standing, and by March 20 had removed it 
all except five or six loads, which he afterwards removed except 
three loads.

In respect to the shortage in the acreage, the defendant's 
testimony and he is corroborated by his wife is that he stated, 
in answer to the plaintiff's question as to the acreage, that his 
deed gave him that amount, and it does so; that he guarded him
self in that way. But 1 think I must take the evidence of Jodrey 
on that point. He is positive that it was not qualified in that 
way, and he was cross-examined in respect to that matter par
ticularly.

But the defendant contends that in this kind of an action, 
brought not for a rescission, or in a case where there has been 
an express preliminary agreement providing for the contingency
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s of a shortage in quantity, there having l>een a completion of the
S.C. contract and a deed given, there cannot lie a recovery of damages

Banks unless it is shewn that the defendant knew his representation was
•• false, or that the defendant made the statement recklessly and

___  without any belief, knowledge or care as to its truth or falsity,
iiraiiam.K.j. wj||, the intention that another should act on it.

I think I have to yield to this contention in respect to the 
acreage. It is suspicious that the defendant had lived on the 
place so long, 13 years, and had not discovered that there was 
really a shortage of about 35 acres in the 135 acres of land aliove 
the road as described in the deed. I cannot say, when he had 
this deed to rely on, that he knew he was misrepresenting the 
acreage or that he was reckless in making the statement.

In respect to the yield of hay, the defendant says that the 
representation was that it would cut 15 or Hi tons, and that 
in speaking of 22 tons he included the cut of another lot on which 
he still resides, and which, although under negotiation, was not 
included in the final bargain. And he admits that he never got 
22 tons off the property sold, although he argues that it might 
lie made to produce thi’t.

As I said, 1 am taking the testimony of Mr. Jodrey, and he 
says that it was in respect to the 109-acre lot that the representa
tion of 22 tons applied to. In respect to this statement, I am of 
opinion and I find that the defendant knew that the place did not 
cut 22 tons of hay, and in respect to this representation the 
plaintiff is entitled to recover.

It is contended for the defendant that the plaintiff was late 
in making his complaint, but I can quite understand a plaintiff 
not making a complaint al>out such an uncertain thing as the 
yield of hay on a piece of land in different years; and moreover, 
not until the material representation alumt the acreage had 
turned out incorrect. The period of 0 years under the Statute of 
Limitations would run from the date of the agreement.

In respect to the wood lot, the defendant says that what he 
did say was:—

Mr. Bunks asked me how about the wood, and the remark I made to 
him was there was wood enough on the place to last your lifetime, and it 
will leave some for your boys. That is all that was said about the wood.

This is reiterated by his wife. But Mr. Jodrey corroborates 
the evidence of the plaintiff, and I accept that.
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It is said that it is improbable that tin* defendant would sa 
such a thing when the actual fact would he very shortly found out. 
It may also he said that it being a matter that in the ordinary 
course should have been disclosed hv a vendor, yet this vendor 
did not disclose it, although the fact would be very shortly fourni 
out. Even taking his own statement of what he said in answer 
to the plaintiff’s inquiry, it, considering the fact that he had so 
recently let a contract for cutting the wood over a certain size 
on the property, would be misleading and fraudulent : Kerr on 
Fraud, 59 and 00.

This was a matter that he knew to be untrue.
Here, too, there is a question of delay, but it appears that the 

plaintiff did not discover the cutting until the autumn of 1911. 
and even then he could not ascertain from Baleom whether it 
was logged after the purchase or before, and did not apparently 
find out when the action was brought. In respect to this matter, 
the defendant received from Baleom, lie says, some $200 for the 
timber cut.

In respect to the two false representations I have last dealt 
with, 1 think they were in respect to substantial matters, and an 
essential inducement to the plaintiff to make the bargain, and 
that he relied on them.

In respect to damages, I assess them at the sum of $400, but 
I cannot allow the plaintiff the costs.

First, he has failed on a substantial matter, namely, as to 
the acreage, and secondly, in my opinion, although it was not 
mentioned at the hearing, the (ith paragraph of the statement 
of claim as to the cutting of the timber will require to be amended 
in accordance with the facts as I have found them, and I allow 
such an amendment.

CARRIQUE v. CATTS AND HILL.
Ontario Supreme Court. Appellah hi vision. Unlock, CJ.Hr.. Clu'r.

Riddell and Sutherland, .1.1. December 24. |il|4.
1. Contracts i § lit K—201»—Misrkcrksk x t ation—Contract ixdvckh by

—Partial information—Ratification.
It is insufficient to prove purlin I information giving rise to su?, 

pioion only, to prove affirmance of a contract notxvitlistamliiig the false 
representation on which it was obtained: there can lie no effective 
affirmation or election which is not based on complete and exact 
knowledge.

[J arret t V. Kennedy, 0 C.R. 310: Clouyh v. London «( Y.IV. If. Co., 
I,.R. 7 Ex. 20; Re London <( Pror. Electric. Ex parte Hale, ôô L.T.IL 
<170; Morrison V. l'ni rental Marine. LR. H Ex. 40. 11*7. referred to.]

N.S

Uraham. K.J.

ONT.

S.C.
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Aitkai. from tin- judgment of Lknnox, .1., setting aside a con- 
troot for suit- ami lor (lamages.

//. />. (innibli. K.( '.. for the ap|>cllniit < atts.
IV. K. /{•imu, K.l'.. for the appellant Hill.
.lames II. Carrique, the plaintiff, respondent.
('LVTK, J.i—The action is brought by the plaintiff to set 

aside a contract of the ôth January. liM'J. as having been ob
tained by fraud, and for the return of paid thereunder.
An amendment was allowed, permitting the plaintiff to claim 
♦ 1.000 for loss of time, expenses, etc.

The judgment set aside the contract as fraudulent and void, 
and damages were assessed to the plaintiff at $(‘>,000.

There is evidence to support the finding that the contract was 
obtained by misrepresentation and fraud. The trial Judge did 
not accept the evidence of the defendants. He saw the witnesses, 
and it was for him to say what weight he would attach to their 
evidence.

The real difficulty in the ease from the plaintiff's standpoint 
is that, upon his own evidence, it is quite clear that he did not 
repudiate the contract after he had become fully aware of the 
misrepresentation made to him, but on the contrary treated it as 
still existing for some months, and in his correspondence and 
interviews with the defendants allowed them to believe that he 
regarded the contract as valid. This view of the case docs not 
seem to have been taken, or, if taken, pressed, at the trial.

The trial Judge finds that, shortly before the execution of 
the contract, and as an inducement to the plaintiff to enter into 
it, the defendant Catts, in the presence and hearing of Hill, 
stated to the plaintiff that he had made a contract with Mr. 
Hastings, of the Hydro-Electric, to install lamps at the corner 
of King and Yonge streets, in tin* city of Toronto, as a test, the 
lamps to be up within two weeks, and the plaintiff regarded this 
as a very important concession, and he believed Mr. Catts’ state
ment and was inllueneed by it. He further states that evidence 
given by the plaintif)’ satisfied him that Hill heard this state
ment, and his subsequent actions indicated that he did not be
lieve it ; that the defendant Catts had not the slightest justifi-
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cation for this representation, and it was false in every par
ticular. lie further finds that the defendants, acting in con
cert, falsely and fraudulently represented to the plaintiff that 
in the matter of the sale of the patent Catts was dealing with 
Hill exactly upon the same terms as lie was dealing with the 
plaintiff, and that Hill was actually and in good faith paying 
Catts $5,000 in money just as the plaintiff was paying that sum, 
and that the plaintiff accepted and relied upon these représenta 
tions, and. hut for them, although other representations had in
fluence with him, would not have entered into the contract with 
the defendant t'atts. lie finds that what happened was this. 
After the contract was executed, the plaintiff and the defendant 
Hill each deposited his cheque for $5.000 with a solicitor to he 
handed to Catts on the 6th February if everything with re 
spect to the patent was found to la* all right at Ottawa. On the 
6th. Catts got the cheques, and cashed the plaintiff's cheque at 
the Traders Bank. Hill was in the Traders Bank when Catts 
was there to get the money- Hill says, for identification only. 
Catts handed over to Hill the $5,000 he got on the plaintiff's 
cheque. Hill took this money to his own bank, and deposited it 
there to meet his own cheque at about 2.45 p.m.. for which lie 
had made no provision until then, and before 3 o'clock p.m. 
Catts presented Hill’s cheque, got it accepted, ami later got it 
cashed at the King Kdward Hotel, and left for New York that 
night. The defendants pretend that at this time Hill made a 
bond fide sale of Porcupine-1lecla stock to Catts for $5,000, and 
that the handing over of the money from Catts to Hill and the 
immediate repayment of it was not a sham. The trial «Judge 
comes to a different conclusion, and finds, upon the evidence of 
the defendants’ witness J. C. Cottrell, and contrary to the evid
ence given by Catts, that neither «Johnston nor Cottrell was in 
Toronto at that time, or upon the other occasion referred to, or 
at any time with $5,000 to pay for this stoc"k, or with any money 
or to make any arrangement to pay for this stock, and that 
neither Cottrell nor «Johnston had any knowledge of it. lie fur
ther points out with regard to the Porcupinc-Ilecla stock that 
the company was not organised and is not shewn to have been 
incorporated, and when this sale is said to have been made not
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a foot of land had boon acquired; a worthless location was con
veyed to the company afterwards. After further dealing with 
the transaction, and not accepting the evidence of the defen
dants where it conflicts with other evidence, he finds that neither 
of the defendants considered that the stock was worth $5,000 or 
any substantial sum of money, and that Mr. Hill's cheque was 
issued, and that money passed from one to the other and back 
again, in pursuance of a dishonest scheme of the defendants to 
deceive and entrap the plaintiff, and to embarrass him and mis
lead the Courts in case of complaint, and there was no bond fide 
sale of stock to Catts as alleged. He further finds that the plain
tiff has not ratified or affirmed the contract.

Having regard to the view taken of the evidence by the 
learned trial Judge, 1 see no ground to interfere with his finding 
so far as it relates to the manner in which the contract was ob
tained.

The question of the plaintiff's conduct after he became aware 
<.f the fraud presents some difficulty. The day after the agree
ment was made, the plaintiff says, the first thing Hill did was to 
propose to organise the company, and that he would open an 
office and get 15 per cent, for selling the stock. The plaintiff 
said it was a pretty big commission, and was in direct contra
vention of the syndicate agreement, which said that no commis
sion or remuneration is to be paid to any member of the syndi
cate for any work done, but that the manager of the syndicate 
is to be paid his disbursements.

It was strongly urged on behalf of the defendants that the 
plaintiff is not entitled to set aside the agreement entered into 
between him and them, because, as he states, after he had his 
suspicions, and knew it was a fraud, he treated the contract as 
still subsisting. He insists that he never intended to affirm the 
contract, but. on the contrary, to disaffirm it, and that he delayed 
the matter only that he might get more evidence.

As to whether or not there was an election in fact depended 
upon the view the trial Judge took of the evidence, and he in 
fact finds there was not.

The learned Judge referred to the eases of Morrison v. Cni- 
versul Marine Insurance Co. (1872-3) L.R. 8 Ex. 40. 197. also
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to Halabury 's Laws of England, vol. 20, p. 7J8 ; (’ampin ll \. 

Fleming, 1 A. & E. 40; Whitehouse’s Case (1807), L.K. J E«j. 
790. 794 (ib.).

It is pointed out in Ex p. 1/ale that the Whit chouse case did 
not decide that the waiver of one point was a waiver of all, but 
that the waiver of objection that there was a discrepancy be
tween the company’s prospectus and its memorandum and art
icles of association amounted to a waiver of any other discre
pancy.

In the present case, having regard to the facts as found by tin- 
trial Judge, and the credit which he gave to the plaintiff’s evi
dence. I am unable to say that the plaintiff elected to affirm the 
contract. Fraud having been established, he was entitled to have 
it rescinded.

The appeal should be dismissed with costs.
Mulock, C.J.Ex., and Sutherland, J., agreed.
Riddell, J.. dissented.

Appeal dismissed with costs.

CHADBURN v. PIUZE.
Quebec Court of Review, Archibald, Saint-Pierre and Mercier,

March 7. 1914.
1. Brokers (§ Il B 1—13)—Real estate—I ntrodvctio.n Sale insitcess- 

fvl Commission—I\dependent neootiations.
Where a real estate broker has negotiated with a certain person or 

introduced him to the owner, but his efforts to sell to such person have 
proved unsuccessful and have been abandoned, he can claim no com
pensation on a sale afterwards made as the result of independent nego
tiations with which such broker was in no way connected.

[Stratton v. Vachon, 44 Can. S.C.R. 395. distinguished.)

The judgment inscribed for review, which is reversed, was 
rendered by the Superior Court, (îkkknhhields, J.

Foster, Martin, Mann, McKinnon tt* Hackctt, for the plaintiffs. 
Jos. Adam, K.C., for the defendant.
The opinion of the majority of the Court was given by
Saint-Pierre, J.: —Thomas A. Chadburn and A. Byron Hunt, 

the plaintiffs, are real estate brokers carrying on business in 
partnership at Montreal.

In the course of the month of January, 1911, Pi use, the de
fendant, who at that time was the owner of a property situated 
in the eastern part of St. Catherine street which he desired to
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dispose of, entrusted the sale of it to ('Imdlmrn, who was an old 
friend of his. Upon the property, a hotel had been built which 
was called "The Imperial Hotel,” and the property was generally 
known as "The Ini|>criul Hotel property." (’hadburn advertised 
the property, and through his advertisement, found a prospective 
purchaser in a man known as Morris Tannenbaum who keeps a 
fashionable tailoring establishment for ladies in Montreal, but 
who occasionally entered into sjMruIations upon real estate in th«* 
eastern part of the city, sometimes alone, but at other times in 
joint venture with one Jacob Host on, his brother-in-law. The 
price demanded by Piuze for his property was $30,000. On 
February S. 1011, Tannenbaum submitted a written oiler of 
$27,.r>00 for the property, said offer to be good for five days, but it 
was refused by Piuze. Time ran on, and the five days had long 
since expired, when Piuze. on the solicitation of ('hadburn. was 
persuaded to reduce his price, first to $20.000 and later on to 
$28,000; but Tannenbaum would not budge from the stand he 
had taken. It was to be $27.000 or no sale.

Things were in that condition, when an incident took place, 
which had the effect of considerably decreasing the value of the 
property and of bringing Piuze to a more moderate view. The 
renewal of the hotel license for the ensuing twelve months had 
been refused to the tenant of the hotel, a man of the name of 
Archambault, and the latter, without even waiting for the expiring 
of his lease, was selling the fixtures which he had put up in the 
hotel. Piuze did not let his agent ( know these facts,
but contented himself with informing him that lie had altered his 
mind, and that he was now willing and ready to accept Tannen
baum *s offer of $27.’>(H». Unfortunately, this acceptance of 
Tannenbaum's offer had come too late, and on being informed of 
Piuze's decision, Tannenbaum declared that lie had disposed of 
his funds in some other enterprise, and that he was no longer in a 
position, financially speaking, to buy the property.

It is admitted that, although the sale of the property had 
been entrusted to (’hadburn, yet Piuze had reserved to himself 
the right to sell it if a suitable purchaser came forward, provided, 
of course, that said purchaser was not one of those with whom 
("hadburn was then negotiating. Seeing that ('hadburn’s efforts 
to sell to Tannenbaum had proved unsuccessful, Piuze, who had

7404
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in sight the* prospect of finding himself burdened with his hotel, ___ ‘
left without a license and without a tenant for the next twelve 0. R. 
months, concluded that the I test thing he had to do was to attempt ri|ADB, KN
to sell it himself. He made no secret of this to anyone, not even r

, • ... ,, PiuzftoChadburn. “Since you cannot succeed in selling my property. -----
said he to him, “I shall try and see if I can sell it myself.” This Sl 1 1
was about April 15. As 1 said before, the fixtures of the hotel had 
been sold, and one Debrofsky, a merchant who lived across the 
street, had bought the greater part of them, which he a short time 
afterwards sold to one Carl Rosenberg. Now, Debrofsky, who 
was well acquainted with Piuze and who saw that la debacle had 
already begun, thought that a good opportunity was at hand for 
him, either to purchase the property in his own name, if he could 
persuade the vendor to lower his price so as to bring it within his 
reach, or, in the event of his being unsuccessful in this, to find a 
purchaser who would pay the price demanded by Piuze, and 
thereby to secure a fat commission. He therefore called upon 
Piuze and began negotiations by making an offer of §25,000 for 
the property in his own name. This offer having been refused, he 
then fell back on his second scheme, and set to work in search of 
a purchaser who, being possessed of a larger share of this world s 
wealth than he was. might make a higher offer. He says that he 
had seen about a dozen people, when a second incident occurred 
which brought Tannenbaum back again U|»on the scene. Rosen
berg, who had bought the fixtures of the hotel, was a great friend 
of Tannenbaum. The two having met together about that time,
Rosenberg spoke to Tannenbaum about his recent purchase of 
the fixtures of the Imperial Hotel, which, he said, he required for 
a hotel he himself was then building in the upper part of St.
Lawrence Main St.; then, bringing hack to mind the fact that 
Tannenbaum had, some time before, made an oiler for the hotel 
from which he had got his fixtures, lie said: “ By the way, I aimen- 
baum. you told me that you had made an offer for that property: 
why don't you try to get it row that the renewal of the license 
lias been refused and the fixtures have been sold out : you could 
get it, at this time, for §24,0(10 or §25,000.” Rosenberg then ex
plained to him that he had got the fixtures through Debrofsky, 
who was now hunting up a purchaser for the property. He 
suggested that Tannenbaum might employ Debrofsky, who
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would, no doubt, obtain the property for him at that reduced 
price. Tannenhaum’s answer was that he had disposed of his 
funds in some other enterprise, and that for that reason lie was 
no longer in a position to purchase the property; but that, 
perhaps, his brother-in-law. Rost on, might buy it. He wound 
up by requesting his friend to see Debrofsky and tell him that he 
wished to speak to him. Rosenberg, as requested, went to see 
Debrofsky and delivered him the message lie had received from 
Tannenbaum. At the interview which followed between De
brofsky and Tannenbaum, the latter repeated to him what lie had 
said to Rosenberg, that, as he had disposed of his funds, he could 
not now purchase the property, but that he thought that Roston 
had money, and that if he (Debrofsky) called upon him he might 
get an offer for it. Debrofsky tells us that lie did not follow Tan
nenbaum s suggestion immediately, but called upon several other 
parties before seeing Roston. Whether he did or did not, however, 
is immaterial, and we know as a certainty that, whether im
mediately or a little later on. he did, as a matter of fact, call 
upon Roston, as suggested by Tannenbaum, and that he obtained 
from him a written offer for $27,000 which he brought to Piuze, 
and which, after some discussion, was finally accepted by the 
latter.

The conversation which took place between Piuze and De
brofsky in the interview they had together is of considerable 
interest, and constitutes an important feature in the case. When 
Debrofsky informed him that he had a written offer for $27.000. 
Piuze, at the very outset, insisted that the name of the purchaser 
be made known to him. Debrofsky, however, refused to give it 
at first. Piuze then gave his reasons why he insisted to know the 
name of this purchaser. He said: “ I have given my property for 
sale to a friend of mine, and if your man is the same one with 
whom my friend has been negotiating, 1 shall certainly not sell 
my property through you.” Debrofsky then said: ‘‘What is the 
name of your man?” Piuze could not pronounce correctly the 
name of Tannenbaum, which he only remembered imperfectly, 
and made an attempt to spell it, beginning with the letter T. 
“If your man’s name begins with a T,” interposed Debrofsky, “he 
is not my man. Here is my man: his name is Roston,” he at the 
same time handing him the written offer which bore Roston's

J
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signature. This appeared to have laid the effect of dispelling 
all further scruple from Piuze’s mind, and, being now convinced 
both by Debrofsky’s protestations and by the signature at t la- 
foot of the- written offer that he was dealing with a new man, 
Piuze accepted the offer. This was about April 20 or 22. 'Fla- 
necessary titles and papers were at once sent to a notary by Piuze, 
and on May 1, which was a Monday, the deed of sale was signed 
at the notary’s office. Piuze swears that, when he accepted 
lioston’s offer, he knew neither Roston nor Tannenbaum. He 
says that he met Roston for the first time in his life on Saturday, 
April 20. and Tannenbaum, at the signing of the deed in the 
notary’s office, when he was introduced to him by Debrofsky 
after he (Piuze) had signed the deed of sale. Debrofsky for this 
work, was paid by Piuze, by way of commission, a sum of $200 
in cash, and was given a sewing machine worth $25. Tannen
baum being called upon, when examined as a witness, to account 
for his presence in the notary’s office, at the signing of the deed, 
explains that his object in being there was to assist his brother- 
in-law, who is not as well versed in legal lore as he himself is, and 
to see that everything was done correctly and in proper form. 
Five or six weeks later, Tannenbaum bought from Roston the 
undivided half of the property for half the price paid by the latter, 
and upon the same terms and conditions which are to be found 
in the deed of May 1. Those arc- the substantial and leading facts 
of the case.

The learned Judge who pronounced judgment in the first 
instance found: (1) That at the time of the sale to Roston, Ounl- 
burn, the plaintiff, was still the agent of Piuze for the sale of his 
property, and that negotiations were still pending In-tween 
Chadburn and Tannenbaum; (2) that the sale of the property, 
though apparently made to Roston, was in reality a sale to Tannen
baum and Roston, both being engaged in a joint venture when so 
purchasing; (3) that Chadburn, being the- agent who had found 
and produced Tannenbaum who eventually had become one of 
the joint purchasers, was entitled to his commission as real estate 
agent.

I regret to have to differ from the learned Judge, but I cannot 
find my way to agree with him upon any of the above three 
propositions.
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In the first place, is it true that, at the time of the sale to 
Host on. negotiations were still going on lietween Chad burn and 
Tannenhaum, alwmt the sale of the property? It is clear that 
they were not. Chadhurn himself admits that, after Tamicti- 
baum’s declaration to the effect that he could not longer make 
good his offer of 827.ÔOO, for the reason that he had disposed of 
his money in some other enterprise, he (Chadhurn) had made 
up his mind to sell the property to some other people. Piuze 
swears that he made him aware of his intention to sell his property 
himself: "Since you cannot succeed in selling my property to 
Tannenhaum," said lie to Chadhurn, "I shall try and sell it 
myself." That Tannenhaum did not jiossess the means at that 
time to buy the property has been proved beyond all doubt. 
I therefore hold that Piuze was no longer hound by Chadburn’s 
negotiations with Tannenhaum, and that lie was now free and at 
liberty to sell his property himself, provided, of course, he did not 
sell it to Tannenhaum, through a " prHe-mm” or a “ go-1 let ween," 
who would advance the money for him. The following rules of 
law which I find in the American and English Encyclopedia of 
Law, under the heading " Heal Estate Brokers," vol. 23, come in. 
here, in support of my views on this point : "In order for a real 
estate broker to In- entitled to coni|>ensntion or commission," says 
the compiler, "lie must have performed his full duty towards the 
employer, and have accomplished all lie undertook to do; that 
is to say, lie must, as a general rule, have found and produced 
a person who was ready, willing and financially able to purchase 
. . . at the price and upon the terms fixed by his employer."
A broker is not, as a general rule, entitled to commission, “where 
the customer produced by him fails or refuses to consummate the 
sale." “Where a broker has negotiated with a certain person or 
introduced him to the owner, but his efforts to sell to such person 
have proved unsuccessful and have liecn abandoned, he can claim 
no compensation or a commission on a sale to such person some 
time afterwards, as the result of independent negotiations with 
which he (the real estate broker) was in no way connected."

The next cpiestion is: Was the sale to Host on practi
cally one made to Tannenhaum? This is the crucial point 
in this controversy. The learned .ludge who decided the case 
in the first instance assumed that it was, and apparently based
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his opinion upon the presumptions which lie thought should he ° '
derived from the following facts: (1) Rost on was TannenhaunVs C. R.
brother-in-law: (2) both of them had, on former and recent <'hadbvrx 

occasions, speculated together upon real estate and bought real
estate property on joint venture; (3) Debrofsky, who was looking ___
for a purchaser, was directed by Tannenbaum to call upon Rost on, Sl 1 1
whom he represented to him as a possible purchaser; (4) Tannen
baum was present in the notary's office on the 1st of May when 
the deed was signed, and, finally, (5) five or six weeks after the 
sale he (Tannenbaum) had purchased a half interest in the 
property for half the price actually paid by Roston, and upon the 
same terms and conditions which had been agreed to by the latter.
I am willing to admit that this chain of circumstances is, at first 
glance, of a nature to lead to the conclusion which the learned 
Judge has drawn from them; but we must not lose sight of the 
fact that they are but presumptions, and that such presumptions 
are susceptible of being rebutted, and that, as a matter of fact, 
they were rebutted by the positive evidence given by Tannenbaum 
and by Roston, who both swore emphatically that the property 
was bought by Roston alone, and that it was paid for with Roston's 
own money. That Tannenbaum may have entertained the hope 
or even the expectation of becoming at a later date a joint owner 
of the property, or of obtaining a joint interest in, it the thing 
was quite within the range of possibility, and is even probable; 
but I hold that, unless we brush aside the sworn affirmations of 
those two men, whose depositions have remained uncontradicted, 
no other conclusion can be drawn but that Tannenbaum was not 
a purchaser of the property, either in whole or in part. Roston 
might have kept it for himself had lie wished so to do; and then 
where would the lien de droit be between Chadburn and Piuzc, 
had Roston come to such a determination? It may be that, when 
Tannenbaum directed Debrofsky to see Roston, his brother-in- 
law. he might have done so with the hope, or even the expectation, 
of being given the privilege of buying a half interest in the property 
later on, but such hope or expectation could not possibly constitute 
him a joint purchaser together with Roston. In addition to this,
I will say that I find nothing very extraordinary in the fact that 
Tannenbaum might have put a profitable bargain in the path 
of his brother-in-law. On the contrary, it appears to me that
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tin* moment he could not take up the undertaking himself, it was 
quite natural that he should have endeavoured to favour his 
relative, more particularly if he saw looming up in the distance the 
hope of being allowed to share with him, at some future date, the 
profits which were expected to be realized from the purchase of 
the property by Rost on. In the frame of mind in which I assume 
Tannenbaum then was, I see nothing that might create surprise 
in the further circumstance that he deemed it expedient to 1m* 

present at the signing of the deed of sale in the notary's office. 
He said he went there to assist his brother-in-law, who is less 
versed in legal lore than he himself claims to he, and to see that 
everything was correctly done. There is certainly nothing very 
extraordinary in this, more particularly when the transaction 
involved an expenditure of $27,000. For those reasons, I must 
say that I am unable to find my way to legitimately reach the 
conclusion that Tannenbaum was, either under cover of the name 
of his brother-in-law. or otherwise, a purchaser of Piuze’s property 
on May 1. On the contrary, I am compelled, by the positive 
affirmations of Tannenbaum and of Roston, to accept the con
clusion that Roston bought the property alone and with his own 
money, though Tannenbaum may, all the while, have entertained 
the hope that at some future date he might peisuade his brother- 
in-law to sell him a half interest or any other share in the property 
in question.

The third question is the following one: Was it through Chad- 
burn’s work that the property was sold to Roston? Here again 
I am compelled to answer this third question in the negative. 
We have l>een told that Chadburn was the man who discovered 
Tannenbaum, and that it was through him that Roston had been 
put into communication, first with Debrofsky, and, through the 
latter, with Piuze, the vendor. This is perfectly true, but this 
could not constitute Chadburn the determining cause, the cuusa 
causons of the sale to Roston. It is true that the name of Roston 
was suggested by Tannenbaum as a possible purchaser, but 
Tannenbaum himself having ceased to be a prospective purchaser, 
the fact of his pointing out Roston as a party who might possibly 
buy the property could no more have the effect of creating a 
lien de droit between Chadburn and Piuze than any similar in
formation might have done had it come from any other one of the
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hundreds of persons who, like Tannenbaum, had obtained their 
knowledge of the fact that the property was offered for sale from 
the reading of the advertisement which had been put up by 
Chadburn in the public papers. In the first place, Debrofsky 
had learned, not from Chadburn, but from a totally different 
source, that the Piuze property was for sale, and as to his discovery 
of Roston as a possible purchaser through Tannenbaum, this could 
not create any right in favour of Chadburn against Piuze, for t la- 
plain reason that Chadburn had nothing to do with this discovery 
of Roston, whom he did not even know. “In order to entitle a 
real estate broker to compensation for, or commissions, on a sale 
or exchange of property,” says the compiler of the American and 
English Encyclopedia of Law, “he must have l>een the procuring 
cause thereof, that is, it must have l>een the direct result of his 
exertions to bring it about. But when he is the procuring cause 
of the sale which has been actually made, hi- is always entitled to 
commission or compensation, even though the sale is made by 
the owner directly to the purchaser.” In the present case, the 
sale was made through the exertions of Debrofsky. Now, who 
told Debrofsky that Piuze’s property was for sale? Was it 
Chadburn, either through his advertising the proj>erty or other
wise? No. Debrofsky, who was living across the street ami 
opposite the Imperial Hotel, tells us that he was made aware that 
the property was for sale by what was going on in the hotel itself 
and by the general talk in the locality, and hi- says that his in
formation received a formal confirmation when he called upon 
Piuze directly and made an offer of $2f),(MJ0, as a purchaser on his 
own account. At that time he had not seen Tannenbaum yet, 
and knew nothing of the intention which the latter had once ex
pressed of purchasing the property. Chadburn had nothing to 
do with the way by which Debrofsky had come to know that the 
property was for sale. As I have just said, the source from which 
he had obtained his knowledge of the proposed sale of the property 
was altogether distinct from, and independent of, the knowledge 
acquired by Tannenbaum. Next, was it Chadburn who conveyed 
to Debrofsky the information that Roston might be a possible 
purchaser? No, Chadburn knew nothing of Roston. Debrofsky 
got his information from Tannenbaum, but at the time when he 
got this information, Tannenbaum, having made up his mind not
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QÜE. to buy the property, was now free to point out to Debrofsky,
C.R Roston, his brother-in-law, or any one else whom he thought

C'HADBUBN might be a possible purehaser. ( 'hadburn had nothing to do with
Piute. the information which Tanncnbaum imparted to Debrofsky.

There is more still to be said: Tannenhaum would never have 
thought of imparting such information to Debrofsky had he not 
been told by Rosenberg, a day or two before, that the property 
could now be bought for $24.000 or 825,000. The following rule 
of law, which I also find in the American and English Encyclopedia 
of Law under the same heading will again come in support of the 
opinion I hold on this point: “An owner of property, desiring to 
sell the same, may employ several different brokers for that 
purpose if he so desires. In such case, the broker through whose 
instrumentality the purchaser is produced, who is the procuring 
cause of the sale, is entitled to the entire commission, to the ex
clusion of all others, and the owner cannot defeat his right by 
actually making the sale through another broker, nor can the 
agent who had first found a purchaser be deprived of his right 
to a compensation by the fact that the property is sold through 
another broker to a different purchaser.” Now, who found out 
and pn " cd the purchaser who bought Piuze’s property? It 
was Debrofsky. And who persuaded Roston on the one hand, 
and Piuze on the other, to agree to the sale of the property at the 
price of $27,000? Again the answer is: Debryfsky. It is clear, 
therefore, that Debrofsky’s work was the procuring and deter
mining cause of the sale, and that he and he alone was 
to the commission which was paid to him by Piuze. What did 
the work of (’hadburn consist in? He found a prospective pur
chaser in the person of Tanncnbaum through advertising Piuze’s 
property in the public press. Tanncnbaum made an offer which, 
after being refused at first by the vendor, was finally accepted two 
months later, that is to say, at the time when Tanncnbaum was 
no longer in a position to carry out his offer into effect; and this 
is all; and yet it is contended that he, (’hadburn, who, as a matter 
of fact, effected nothing, should be given the commission, whilst 
Debrofsky, who discovered the purchaser and actually brought 
both vendor and purchaser into mutual agreement, and who finally 
caused the sale to be made, should get nothing.

93
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[The learned Judge here referred at length to the ease of 
Stratton v. Vachoti, 44 S.C.R. 395.]

And continued
Things are different in the ease under consideration. Chad- 

hum, after discovering Tannenhaum as a prospective purchaser, 
failed to effect a sale with him. Then another agency, totally 
inde})endcnt from that of Chadhurn, apjx'urs on the scene, and, 
through this last agency, the property is sold to a purchaser abso
lutely unknown to Chadhurn and without any participation on 
his part. It is clear that there exists no similarity between the 
case of Stratton and the one now under consideration. There 
might he found some points of resemblance betwmi the two had 
it been shewn that Roston and Tannenhaum had actually bought 
the property together in partnership or in joint venturi, but, as I 
have explained above, 1 hold that no such a fact has lieen proved. 
It has been said that Piuze, having been warned by Chadhurn 
to he careful not to sell to Tannenbaum’s partners, should not 
have rested satisfied with Debrofsky’s statement, but should have 
made further inquiries about Roston. My answer is, supposing 
he had done so, and that he had found out that Roston was 
Tannenbaum’s brother-in-law, would this have been evidence 
that they were partners, or that both of them intended to purchase 
his property as a joint venture? Chadhurn himself is compelled 
to admit that he did not know who Tannenbaum’s partners were, 
nor even whether he had any or not. Let us even go a step further 
and assume that Piuze had failed to make sufficient inquiries. 
Are we. on account of his lack of prudence, to condemn him to pay 
to the plaintiffs a commission to which they are not entitled, for 
the reason that they did not earn it? 1 am satisfied, however, 
that Piuze did act with reasonable care and prudence on the 
occasion in question and that his good faith cannot be questioned 
for a single moment.

For all those reasons, I have no hesitation in coming to the 
conclusion that the judgment under review must be reversed, 
and the plaintiff’s action should be dismissed, and by the present 
judgment of the majority of the Judges of this Court it is reversed 
and annulled, and the plaintiff’s action is dismissed, the whole 
with costs in both Courts.

QUE.
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Piuze.

Rt. Cime. J.

Archibald, J., dissented. A ppial allowed.
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MAYBERRY v. SINCLAIR.
SINCLAIR v. MAYBERRY.

Ontario Supreme Court, ippellate Division. Clutc. ./, lugust II. 1014.
I. Elections (§11 H—M)—Ballot»—Votkb’m marks—Pencil ok ink 

MAKK1NII.
Hu* ilireetion of hvc. 10*2 of the Election Act. R.8.O. 1014, eh. 8. 

that ii voter shall mark his ballot “making a cross with a black lead 
pencil” is not imperative so as to invalidate a ballot marked in ink. 

I The Wigtown Case. 2 O’M. & If. 215. followed.]
*2. Ki.kctions (§11 It—371—Ballots—Sr am pi no—Indorsements.

See. 114 of the Election Act. R.S.O. 1014. eh 8. being applicable to the 
deputy returning oflieer. but not to the “returning ollicer.” a ballot 
not stamped by the latter ollieial in accordance with the imperative 
direction of sec. 71(2) is not to be counted.

I The Thornburg Case. 1(1 Q.B.I). 739, distinguished.]
3. Ki.kctions (§ II <’—69)—Ballot»—Canvassing—Recount.

In a recount under the Election Act, R.S.O. 1914. eh. 8. the ballot is 
to Is- looked at and not the poll book.

I. Electionn (§11 It—58)—Ballots—Marking—Superfluous marks.
A ballot clearly marked for each candidate must lie disallowed.
I Re Hutton Election, 4 O.L.R. 347, applied.]

Appeal from the recount before his Honour .1. (Î. Wallace, 
Deputy Judge of the County of Oxford.

The appeals were heard by Clute, J., as a Judge of a Divi
sional Court of the Appellate Division of the Supreme Court of 
Ontario, pursuant to the Ontario Election Act, R.S.O. 1914. ch. 
8, sec. 144.

H. McKay, K.C., for Mayberry. 
E. Bristol, K.C., for Sinclair.

August 11. Clute, J.:—lTpon the recount before llis 
Honour, it was agreed by counsel that tin- votes properly east 
for Sinclair were 2,569 and that the votes properly cast for 
Mayberry were 2,566.

Appeal was taken on 47 ballots referred to in His Honour’s 
judgment as exhibits Nos. 1 to 47 inclusive. Out of these ballots 
he allowed Sinclair 17. which added to 2,569 agreed upon by 
counsel makes 2,586 ballots which he finds properly cast for 
Sinclair; and out of the said ballots he allowed Mayberry 15, 
which added to 2,566 agreed upon by counsel, makes 2.581 which 
he finds were properly cast for Mayberry, leaving a majority in 
favour of Sinclair of 5: 13 of the 47 ballots were disallowed, 1 
ballot declined, and no change was made in exhibit No. 30. which 
accounts for the 47 before referred to.
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I Khali deal with the Mayberry appeal finit.
In the notice of appeal, “re objection 1." etc., corresponds 

with the number of the exhibit as filed on the recount before the 
County Court Judge and as produced before me.

Exhibit 1. Ballot marked in ink for Sinclair. It is claimed 
that this vote should not be counted ; that see. 102 of the present 
Election Act. R.S.O. 1014. ch. 8. directs that the ballot shall be 
marked with a black lead pencil, and that this direction is not 
directory but imperative. The section directs that the voter, on 
receiving his ballot, shall forthwith proceed into one of the com
partments of the polling place, and there mark his ballot, “mak
ing a cross with a black lead pencil within the white space con
taining the name of the candidate,” etc. I cannot yield to this 
contention. It does not say that he shall make a cross with a 
black lead pencil. The section further provides that, having 
marked the ballot, the voter “shall then fold the ballot paper,” 
etc., “so that the initials and stamp on the back of it and the 
number on the counterfoil can be seen without opening it, and 
hand it to the deputy returning officer, who shall, without unfold
ing it,” etc.

I do not think it can be successfully argued that a fault in 
folding a paper or unfolding it or examining the initials should 
vitiate a ballot paper, as would be the case if the word “shall” is 
to bear the meaning contended for throughout the section. Nor 
should, in my opinion, such effect be given in regard to the use 
of the pencil.

|Reference to the Month Case ( 1876), II.E.C. 725. 744; Tin 
Wigtown ('asr (1874), 2 O’M. & II. 215, p. 224 ; Tin Her wick mi 
Tweed Case (1880). 3 O’M. & II. 178. 180.|

This objection fails.
Objections 6, 8, 1G, in the notice of appeal, correspond to 

exhibits 19, 20, 23, 38, 39. These also are cases of the ballot 
being marked with ink instead of pencil, and also fail.

Exhibits 6, 11, 12, and 22. The question here raised is as to 
the validity of a ballot not stamped by the returning officer under 
sec. 71(2), and affects four ballots which have been counted for 
Mr. Sinclair, viz., 6, 11, 12, and 22. and two ballots which have 
been counted for Mr. Mayberry.
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The respondent relied on the Thornbury Case, Ackers v. 
Howard ( 1886), 1(> Q.B.D. 739.

The Ackers ease, while instructive, does not cover the point 
here in question. What the decision would have been in the 
absence of the official mark upon the back of the ballot papers 
and in the absence of the clause declaring that “any ballot paper 
which has not on its back the official mark . . . shall be 
void and not counted,” it is impossible to say; but that is the 
question here involved.

Section 114 directs the deputy returning officer to “reject all 
ballot papers . . . (a) which have not been supplied by him 
. . . but no word, letter or mark written or made or omitted to 
be written or made by the deputy returning officer on a ballot 
paper, shall avoid the same or warrant its rejection.” The last 
clause does not cure the defect here, as, under see. 71(2), it is the 
returning officer, and not his deputy, that is required to stamp 
every ballot paper “with a stamp furnished to him for that pur
pose by the Clerk of the Crown in Chancery, the impression of 
the stamp being so placed on the ballot paper that, when the 
ballot is folded by a voter, the impression can be seen without 
the ballot paper being opened.” This enables the deputy return
ing officer to see that the ballot paper is official.

By sec. 98, the voter shall receive from the deputy returning 
officer a ballot paper on the back of which the deputy returning 
officer has previously put his initials so placed as directed in 
Form 12 that when the ballot is folded his initials can be seen 
without opening it, and on the back of the counterfoil of which 
he has placed a number corresponding to that placed opposite 
the voter’s name in the poll book.

By sec. 102, the voter, after making his mark, shall so fold 
the ballot paper that the initials and stamp on the back of it 
and the number on the counterfoil can be seen without opening 
it, and hand it to the deputy returning officer, who shall, without 
unfolding it, ascertain, by examining his initials, and the stamp 
and the number on the counterfoil, that it is the same ballot 
paper that he furnished to the voter, and shall then, in view of 
all present, including the voter, remove the counterfoil and . . 
destroy it and place the ballot paper in the ballot box.
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Form 12, referred to in see. 118. indicates on the back of the 
ballot paper the place where the initials of the deputy returning 
officer and the stamp of the returning officer and the number on 
the counterfoil arc to be placed, so that when folded by the voter 
the deputy returning officer may identify the ballot paper by 
the initials, stamp, and counterfoil, as required by sec. 102.

The question here then is quite different from that decided in 
the Ackers case. It is. whether a ballot paper not duly stamped 
by the returning officer is a ballot paper within the meaning of 
the Act?

Under sec. 71 (1) and (2). every ballot paper furnished by 
the returning officer to his deputy shall be stamped with the stamp 
furnished by the Clerk of the Crown in Chancery. Is this per
emptory and imperative?

“Shall” shall be construed as imperative: the Interpretation 
Act, R.S.O. 1914, eh. 1. sec. 29 (cc) : Hunt v. Wimbledon Local 
Board ( 1878), 4 C.P.I). 48. approved in Young v. Mayor, etc., of 
Leamington (1883), 8 App. Cas. 517, at p. 522, where Lord 
Blackburn quotes with approval the judgment of Lindley, L.J.. 
in the Court of Appeal in the same ease ( 1882), 8 Q.B.D. 579. 
585; Hoare v. Kingsbury I'rban District Council, [1912] 2 Ch. 
452, at p. 4G6.

The object of the Act is to secure complete secrecy in voting. 
The counterfoil is destroyed as soon as the deputy returning 
officer identifies the number of it with the number opposite tin- 
voter’s name. The clause requiring the official stamp prevents 
fraud and gives security to those having the right to vote by en
suring the use only of ballots issued by the returning officer, the 
identity of which shall be certified by the official seal furnished 
by the Clerk of the Crown in Chancery stamped on each ballot.

To permit ballot papers not so stamped to be used would, in 
the language of Lindley, L.J., approved by Lord Blackburn in 
the Young case, “in effect be repealing the Act of Parliament,” 
and would deprive the public of that protection which Parlia
ment intended to secure for them.

In my opinion, no ballot paper may be used which is not 
stamped by the returning officer, as upon a recount such ballot 
can only be identified by the official stamp. Without such stamp
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it is discredited, and the failure of the voter or deputy returning 
officer to observe the defect does not cure it. The initials and 
number on the counterfoil, being wrongly placed there, cannot 
give it validity, nor do they help to identify it as issued by the 
returning officer.

The curative section, 114. applies only to the deputy return
ing officer, and does not and was not intended to apply to the 
returning officer. On the contrary, if the Legislature had in
tended that the absence from the ballot paper of the official stamp 
to be placed there by the returning officer should not avoid the 
vote, it is impossible to suppose that the part of see. 114 cover
ing the acts of omission and commission of the deputy returning 
officer would not have been extended to the returning officer. 
The deputy returning officer is brought within, and the return
ing officer is excluded from, the operation of the curative clause. 
114. This evidences a clear intention of the Legislature to re
gard the mandatory direction to the returning officer as impera
tive. As was said by Hawkins, J., in the Ackers case: “It would 
lie difficult to suggest a case to which the maxim . . . ‘ expressif) 
unius est ejrclusio nlteriuscould be more justly and fittingly 
applied.” This maxim is specially applicable when applied to 
the interpretation of a statute: Broom's Legal Maxims, 7th ed.. 
p. 501: The Queen v. Caledonian HAY. Co. (1850), 16 Q.B. 19. 
31; Watkins v. Créât Northern HAY. Co. (1851), 16 Q.B. 961, 
referred to in Caledonian HAY. Co. v. Colt (1860). 3 Macq. ILL. 
Sc. 833, at p. 839; Edinburgh and Clasgow HAY. Co. v. Linlith
gow Magistrates (1859). 3 Maeq. ILL. Sc. 691, at pp. 717, 730; 
Maxwell on the Interpretation of Statutes, 5th ed.. pp. 504, 529; 
Craies’ Statute Law. 2nd ed., p. 249(6); Whiteman v. 
Sadler, [1910] A.C. 514, 527; Blackburn v. Flavellc (1881), 
6 App. ( as. 628, 634; Hamilton v. Baker (1889), 14 App. 
Cas. 209. 217; Woodward v. Sarsons (1875), L.R. 10 C.P. 
733, 746; Bowman v. lit nth (1856), 7 E. & R. 26. at p. 45: Hex 
v. Lordale (1758), 1 Burr. 445; Cubitt v. Maxse (1873), L.R. 8 
C.P. 704. 715; Thwaites v. Wilding (1883), 12 Q.R.l). 4.

In the above eases the statutes were held to be absolute and 
imperative.

A case of a statute being directory merely is that of Hegina 
v. Lofthouse (1866), L.R. 1 Q.B. 433. where a statute enacted,
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for the purpose of electing a local board of health, that “the 
chairman shall cause voting papers, in the form in schedule A” 
to be distributed to the voters. The voting papers were not in 
the precise form given in the schedule A. as the column for the 
number of votes was left in blank. Held, that this omission did 
not vitiate the voting papers.

There seems to be no general rule as to when enabling Acts 
are absolute and when directory.

| Reference also to Liverpool Borough Bunk v. Turner ( 18(H)), 
30 L.J. Ch. 379. 380; Howard \. Boding ton (1877). 2 P.l). 203. 
211.]

Having regard to the object of the Act, the importance of 
the provision, and its necessity to reach that object, I am of 
opinion that sec. 71 (2) is imperative and absolute, and that non- 
compliance therewith renders the ballot paper void, and it is 
not to be counted on a scrutiny. This affects the ballot papers 
Nos. 6, 11, 12, and 22 cast for Sinclair, and these should he dis
allowed and deducted from his total, and applies also to ballot 
papers Nos. 17 and 10 east for Mayberry, which are also void 
and should be deducted from bis total.

Exhibit 14. This ballot paper was disallowed. On this bal
lot there were two marks in the form of a T, and it was con
tended that the lines touched, and that under the cases—the 
Wigtown Cane, 2 O'M. & H. 215; Be Xorth drey (1902), 4 O. 
L.It. 280; the Cirencester Case (1893). Day’s Election Cases 
(Judgments) 155; and the Bothwell Case ( 1884), 8 S.C.R. 070, 
where it was held that a ballot marked with a “13” was sufficient 
—it was sufficiently marked. I think this ballot paper was pro
perly disallowed, as I think the lines do not touch each other. 
This objection fails.

Exhibit 15. This ballot shews a v, the balance apparently 
being torn off. I think it was properly counted for Sinclair. 
See the last ease and In re Hatton Election (1902), 4 O.L.R. 
345.

Exhibit 24. This ballot has the word “for” written after the 
cross. I do not think this voids the ballot. See Woodward v. 
Sarsons, L.R. 10 C.P. 733; the Lennox Case (1902), 4 O.L.R. 
378; He Xorth drey, 4 O.L.R. 280; the West Huron Case (1898), 
2 Ont. Klee. Cas. 58; Jenkins v. Brecken (1883), 7 S.C.R. 247.
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Exhibit 25. This ballot is properly marked for Sinclair, 
but on the back there is a cross opposite the deputy returning 
officer’s initials. I do not think this vitiates the ballot. There 
can be no doubt for whom the ballot was marked. The object ion 
fails.

Exhibit 2(i. This ballot is marked Imth for Mayberry and 
Sinclair, but it is contended that, inasmuch as there is an addi
tional line in the Sinclair cross, this is evidence that the voter 
intended to erase the Sinclair cross, leaving the ballot marked 
for Mayberry. I do not think so. I think the test is: if there was 
no cross for Mayberry, would there be a good cross for Sinclair? 
Answering this in the affirmative, the effect of the ballot was 
destroyed by marking it for both candidates. Dismissed.

Exhibit 28. Here the ballot is clearly marked with a plain 
cross for Mayberry, but the cross is not coloured either with 
pencil or ink : it was probably made with a worn and defective 
pencil which did not give it colour.

1 think this ballot should have been counted for Mayberry, 
and the appeal in this case is allowed.

Exhibit 30. In this case it is not disputed that there were 
201 ballots properly marked, of which 87 were marked for May
berry, but only 80 have been counted for him.

In my view, in a recount the ballot is to be looked at and 
not the poll book. One may surmise how the discrepancy be
tween the number of ballots and the entry made by the officer 
occurred, but the ballot, being properly marked, should be al
lowed. Appeal allowed.

Exhibit 31. A cross for Sinclair to the right of his name, 
with some irregular pencil markings under his name. 1 agree 
with the Deputy County Court Judge, and do not think any of 
the markings are such as to identify the voter. I do not think it 
falls within the Lennox Case, 4 O.L.R. 378, 380. as contended 
for by Mr. McKay.

Exhibit 34. It is contended that the stroke here amounts 
to a v, and that under the cases the ballot should have been 
counted for Mayberry. I do not think so. The most that can 
he said is that a single stroke has been repeated, not quite cover
ing the first stroke. It does not amount to either a v or a cross. 
It was properly disallowed. Appeal fails.
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Exhibit 44. In this vase the ballot is clearly marked for each 
candidate, although the cross opposite Sinclair’s name is some
what paler than that for Mayberry. This ballot was properly 
disallowed. Sec In re Half on Election, 4 O.L.R. at p. 347 (6), 
where this point is covered.

The result is that all the appeals on behalf of Mayberry are 
dismissed except No. 12. ballot 28, and No. 13, ballot 30. which 
are allowed to be added to Mayberry’s total, and ballots G. 11. 
12. and 22. which are to be deducted from Sinclair’s total.

Then as to Sinclair’s appeal.
Exhibits 17 and 10. Appeal allowed. Already dealt with.
Exhibit 18. I think this is properly allowed to Mayberry. 

There is a cross for Mayberry and a straight line opposite Sin
clair’s name apparently marked out, thus This vote was 
counted by the returning officer and allowed by the < 'ounty ( 'ourt 
Judge. I think it was properly allowed. Dismissed.

Exhibit 21. The return of the deputy returning officer shews 
one declined ballot. It is marked with a cross, containing three 
strokes in the centre of Mayberry’s name, thus: Thomas R. 
May berry. 11 is Honour says: “This should not have been 
counted as a declined ballot. I think the deputy returning 
officer intended to count it a rejected ballot.” In this I agree 
with His Honour. It was argued that, because it was returned 
in form 21, it ought not to be counted, although sufficiently 
marked; but sec. 117 refers to this return, and sec. 138 provides 
that the form may be corrected. Even without this clause. I 
should hold that the ballot is to be looked at. and not the return. 
This appeal is dismissed.

Exhibit 27. Cross for Mayberry, with the figures 93 before 
the deputy returning officer’s initials on the back. Counted by 
the deputy returning officer for Mayberry, and allowed by the 
Deputy County Court Judge, and I think properly allowed by 
him. Appeal dismissed.

Exhibits 33 and 42. These ballots have no cross upon their 
face but a cross upon the back. They were both disallowed, and 
I think properly so. Appeal dismissed.

Exhibit 3G. Straight line for Sinclair, counted by the deputy 
returning officer for Sinclair, and disallowed by the Deputy
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County Court Judge. I think this ballot was properly disal
lowed. See the Ilalton Case, 4 O.L.R. 345. where an error in the 
head-note in the West Huron Case, 2 Ont. Elec. Cas. 58, 
is pointed out, in which it is stated that ballots so marked in that 
case were “allowed.” It should have been “disallowed.”

Exhibit 37. In this ease there was a cross and a further line 
making a star, thus * for Mayberry. This was rejected by the 
deputy returning officer and allowed by the Deputy County 
Court Judge. On the eases above referred to, 1 think the 
ballot was properly allowed. Appeal dismissed.

Exhibit 41. The return by the deputy returning officer shews 
one declined ballot. This ballot is marked with a straight line 
for Sinclair. Ilis Honour held that it should have been returned 
as a rejected ballot, and it was disallowed by him. With this 
I agree. Appeal dismissed.

Exhibit 43. A cross for Mayberry with a straight line in 
pencil mark under part of his name. It was counted for May
berry by the deputy returning officer, and was allowed by the 
Deputy County Court Judge, and properly so. I think. This 
appeal is dismissed.

Exhibit 47. A straight line for Sinclair; counted for Sinclair 
by the deputy returning officer, and properly disallowed by His 
Honour.

The result is, that on Mr. Mayberry’s appeal 2 votes are to 
be added to his total of 2,581, and 4 arc to be deducted from Mr. 
Sinclair’s total of 2,586, and all the other objections taken by Mr. 
Mayberry arc dismissed.

On Mr. Sinclair’s appeal 2 votes are to be deducted from Mr. 
Mayberry’s total of 2,583. That is, 2 votes are added and 2 
votes are deducted from Mr. Mayberry’s total of 2,581, leaving 
that total, as found by the Deputy County Court Judge, un
altered, and 4 votes arc to be deducted from Mr. Sinclair’s total 
of 2,586 as found by the said Deputy County Court Judge, 
leaving a total for Mr. Sinclair of 2,582. Thus leaving a ma
jority in favour of Mr. Sinclair of one vote.

As each appeal has partly succeeded and partly failed, and 
one of the principal points involved was the non-compliance of 
the returning officer with the requirements of the statute, there 
should be no costs to either party.
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Trial» ( 6 111 1)—220 )—Jury — .Iedue s chari.e to — Discvssiox of 
facts — Opinion or .ivdue — Discretion of jvry 

The trial judge may properly discuss the facts in his charge to tin
jury in order to assist them, and, in doing so, it is not error for him 
to express a definite opinion upon the evidence so long as the jury are 
left <|iiite aware of their own discretion and authority to make an 
independent finding.

Mantkr and servant i f II 113—14S)—Dkfectiw ixstri ment—N'ro- 
I.IOENVK — KnOWLKDOK OF DEFECT — APPRECIATION OF DANDER — 
Acceptance of risk.

To place in the hands of an employee an instrument for his use 
which owing to a defect in it is likely to cause him injury is negligence 
hut if. at the moment lie takes the instrument to use. lie has knowledge 
of the defect and appreciates the danger and the risk and. not» itli 
standing this, he voluntarily decides to use it. there is no negligence 
towards him as he is to he regarded as volcns.

| Thom an v. Quart ennui ne, IK (j.H.I). 1185 : Smith v. Haler. | I HIM | 
A.V. 357. applied. 1
Appeal from the verdict at trial.
Appeal diHiniHNcd.
Wm. Campbell, K.l'.. and •/. C. Hrokovski, for plaintiff.
A. II. Clarke, K. ( '.. for defendants.
The judgment of the Court was delivered by

Stvart, J. :—The wait a coal miner in the employ
of the defendant. On duly 17, 1912. he was employed with a 
fellow workman in operating a drill against the faee of the eoal. 
This drill was attaehed to and supported by a horizontal bar 
which extended from one side of the passage to the other. The 
ends of this bar had to lx» forced into the eoal at each side so as 
to make it firm and thus establish a solid fulcrum upon which 
the drill could work. In order to force the ends of this horizon
tal bar into the eoal at each side, the bar was so constructed as 
to consist at one part of a screw, the turning of which would 
lengthen the bar and so force the ends against the coal. In 
order to turn this screw there were four holes in the horizontal 
bar and into these holes the workmen placed the end of another 
smaller iron “jack” bar. They then turned the screw by grasp
ing the outer end of this smaller iron bar and pulling upon it. 
Th-» plaintiff was engaged in this operation on the day in ques
tion and the smaller bar suddenly came out of the hole with the

26
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ivsult that the end of it hit the plaintiff in the eye, ho injuring 
it that he lost the sight of it. lie sued the defendants for dam
ages. The ease was tried hy Mr. Justice Set it t and a jury at 
MacLeod. At the close of the ease the following questions were 
submitted to the jury and they gave the following answers

1. <J. Was tin* liar supplied hy the defendant to the plnintilT reasonably 
fit for the purpose for which it was applied ? A. No. 2. Q. If not. was the 
defendant guilty of negligence in not remedying the defect ? A. No.

Foreman of the jury: We thought the company were partly responsible 
for not supplying a proper bar. We did not consider that we could have 
answered in any other way than “No." 3. (j. Was the plaintiff guilty of 
contributory negligence? A. Yes.

4. (). Did the plaintiff undertake the employment with a knowledge of the 
risk ? A. Yes.

5. Q. Did the plaintiff with such knowledge voluntarily undertake the 
risk? A. Yes.

Subsequently the learned Judge directed the judgment to 
lie entered for the defendant with costs and by consent of coun
sel foi1 both parties, he fixed the compensation under the Work
men s Compensation Act at $500. The plaintiff now moves to 
set aside the judgment and for a new trial upon various grounds. 
The first ground is that questions 2. 4. and 5 were improperly 
submitted by the jury against the objection of the plaintiff's 
counsel at the trial. Objection was in fact taken to the form of 
these questions but was overruled by the trial Judge.

It seems to me that it is evident that if questions 4 and 5 
were properly expressed and if the affirmative answers returned 
to them by the jury furnish in law a defence to the plaintiff's 
claim, there can be no necessity for considering any other ob
jection because the plaintiff’s action must then fail in any ease 
unless, of course, there is something in the contention raised by 
the notice of appeal that the learned trial Judge went too far 
and further than he was legally justified in going, in his charge 
to the jury, in practically directing them, as it is alleged, as to 
what answers they should return to questions 4 and 5, and un
less there was no evidence to support the findings. In consider
ing this question and in examining the precedents to which we 
were referred, the first essential is a clear perception of the 
actual facts of the particular case before us and of the actual 
facts in the eases cited.
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The charge against the defendants is that they placed in the 
hands of their employee a defective tool, namely, the smaller h i 
in question. Now. it is obvious that in such a case the propel 
application of the maximum volenti non fit injuria must depend 
upon very different considerations from those which would arisi 
where there is charged a defect in the premises or general negli
gence on the part of fellow workmen. It is obvious that there is 
a much greater probability that the injured plaintiff had the 
danger or risk plainly brought before his eyes than in the other 
cases. The acceptance of the risk of negligence by fellow work
men was the basis of the old doctrine of common employment 
which has, of course, now been abrogated, but the cases of de
fective premises obviously offer a wider opportunity to a plain
tiff to claim that he neither knew nor voluntarily accepted th« 
risk than a ease in which a defective instrument which he him
self is to operate has been placed in his very own hands to use. 
Unless the defect is a secret and latent one, it must necessarily 
be easier to charge him with knowledge of, and voluntary ac
ceptance of the risk than where the defect is alleged to exist 
in the premises or machinery or operations around him. etc. 
This distinction is one of which Lord Watson was thinking in 
Smith v. linhi r. [1891] A.C. p. 3.17. when he said: (The Judge 
here read an extract from Smith v. linker, supra.]

ALTA.

West

Coi.i.ii kies.

After examining the authorities, I am unable to conclude 
that in so far as the general rule is concerned, questions 4 and .1 
disclose any very serious ground for criticism. It is clear that 
many of the cases turn upon the absence of any direct finding 
of a voluntary assumption of the risk as distinguished from the 
knowledge of it. But here the defendants have a direct finding 
of the jury on that point. Neither can 1 discern much ground 
in the precedents for drawing a fine distinction between know
ledge and appreciation in regard to the risk. Of course know
ledge of a defect is quite different from knowledge of the risk 
involved in the defect. I think the appellant’s argument in this 
regard would have been entitled to great weight if question 4 
had asked merely as to knowledge of the defect. But that is not 
how the question was put. It speaks of knowledge of the “risk." 
that is. of the danger, and when we reach that point. I cannot
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ALTA. discern any reasonable distinction between “knowledge” and 
S C. “appreciation” of danger unless it is assumed that the former 

Tamo *h (‘on®ne^ to the new fact of danger while the latter extends to
v. its degree and extent. But to the extent to which there is know-

Canadia* 1 think there must he appreciation. Any lack of appre-
('OLLiEBiEs. ciation must, 1 think, be lack of knowledge, 

stuart, j. The only ground for complaint which it seems to me the 
appellant can have is that question 4 as it stands may not have 
brought home to the mind of the jury with sufficient clearness, 
the degree of knowledge that must be shewn nor the distinction 
between mere knowledge that there was a risk and full and com
plete knowledge of the extent of it. It is this latter which I 
think must be shown in order to give a defendant the benefit of 
the maxim “volenti, etc.”

This leads me to a further observation which 1 think ought 
to be made. Although the operation in which the plaintiff was 
engaged was a very simple one and although the whole matter 
lies within a very narrow compass, yet simple as it was it pre
sented some details which just on account of the very simplicity 
of the operation were necessary to be kept in mind in determin
ing exactly the character of the risk involved and the probability 
of the plaintiff’s fully appreciating it. The jack bar was used 
as a means of turning the screw on the cross bar or column. The 
end of it had to be inserted in a hole in the cross bar. The hole 
in the cross bar was only about an inch in diameter. The jack 
bar for most of its length was about one inch and a half in 
diameter. The end which was inserted in the cross bar was 
tapped or pointed and it was only thus that it could be in
serted at all. It would only go in two or three inches, that is 
the point at which the circumference of the jack bar was equal 
to the circumference of the hole was only two or three inches 
from the end. As was pointed out by the witness. Aspinwall, 
there would only be one point of contact and that just at the 
entrance to the hole. He said such a bar was improper because 
it was bound to pull out. Now. the real danger and the danger 
from which the accident actually happened was that although 
the jack bar was inserted nearly vertically, and the upper end 
of it was about as high as the workman’s head, it was liable to
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pull out with th<- first pull hr gave and hit him in thr farr. 
That was a more serious danger than the danger, for installer, 
which would be involved in its liability to pull out whrn it 
reached on the turn, more nearly the horizontal and after it had 
passed the workman’s face. Here was the situation. The 
workman was standing upright with his face to this bar. He 
stretched out both of his hands to pull it him. Owing
to the defective character of the bar. there was a danger of it 
pulling out of the hole into which it hud been inserted for two 
or three inches with the first pull he gave. In detail, that is the 
exact danger which existed. The question which the jury hud 
to consider was whether he had a full knowledge and appreci
ation of that danger and yet voluntarily gave that unfortunate 
pull. I confess that it was only after reading AspinuH s evi
dence that I could myself understand why there should at that 
moment be any danger of the bar pulling out at all. The bar 
was inserted as far as it would go. At least that is the uneou- 
tradieted evidence and it is naturally true liecause the mere 
weight of the bar itself would make it settle to its place unless 
it was held up by the workman’s hand and the pull began be
fore it had come in contact at all, but there is no evidence of 
this. I think therefore, that the question which was presented 
to the jury was just this question in detail: Did the plaintiff 
have full knowledge and appreciation of the danger or risk that 
the bar was liable while still opposite his face to pull suddenly 
out of the hole and strike him and yet voluntarily give the pull 
which injured him?

That being so. the point is whether the questions 4 and 5 as 
framed, fairly presented the matter to the jury. Now, while it 
is evident that these questions did not express the problem in its 
exact detail it seems to me that we must remember that the jury 
had listened to all the evidence and that they had seen either the 
bars in question or models of them. We must assume. I think, 
that the jury were men of fair intelligence and common sense 
and that they were able to interpret the questions and put to 
them in the light of the details of the evidence they had listened 
to; in other words, on these questions of fact, they were in as 
good a position as we are (perhaps in a better, becaust they had

80—20 D.I..S.
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the exhibits before them which we have not), to undewtand 
what the exact rink or danger was to which the questions re
ferred and which had been spoken of repeatedly throughout the 
evidence. Then, also, they had the Judge’s charge to guide 
them in their consideration of the questions. In his charge he 
used the following language :—

Even if the liar lunl been defective—wan not the proper liar for the 
purpose and the a evident wan canned by the fact of it* lieing not the projier 
bar for the purpone—it neemn to me the main i|lient ion for you to combler 
in whether he wan aware or should have I teen aware of the fact that there 
wan a danger of it nlipping and injuring. It neemn to me that the whole 
cane turns upon that—wan he aware or should lie have lieen aware of the 
fact that it might slip at some time when used in the ordinary course? 
Now. lie nays himself that when lie Hint went into the mine and >mw thi- 
bar he asked if that was the bar they were using there and if it was tin- 
only bar they had. and lie wan told that it wan the only liar they used. 
He says himself in explanation of that that lie had never seen a bar like 
that In-fore—had never used one like that In-fore. It neemn to me there in 
nothing in his statement at that time that although it was a strange kind 
of a bar to him that he knew, or the fact of bin making that statement 
would go to shew that he knew it wan a dangerous bar. All that could In- 
taken from the remark lie made at that time was that it wan a bar Un
like of which lie had never seen used In-fore in that kind of machine. That 
is the elfeet of his statement, and nothing lievond that, it seems to me. 
Now. Mr. Bradley for the defendant also states that it was not the proper 
kind of bar. lie also says that one that would slip only once in eight days 
would not In- dangerous. Well, if you come to the conclusion it seems to 
me that you must in light of the admissions made by the defendant's colin 
sel that the liar did slip and had hit this man in the eye. that it did ln>- 
come dangerous on that occasion, because it inflicted the injury of which tin- 
plaint itf c linn. And lie says also that if it was properly made it 
would not slip out. It <lid slip out. if you In-lieve the evidence of the plain 
tiir and his partner, it did slip out and cause the injury. In view of what 
I have alrea<lv stated to you, it seems to me that the main question you 
have to determine is “Was the plaintilf aware or should he have lieen aware 
of the fact that the bar had a tendency to slip out and might slip out on 
any occasion and that they should guard against the danger of it t ig 
out." You will have to use your own common sense in considering that 
i|iiestion. upon the evidence, and what you consider under the circumstances 
would lie the reasonable conclusion to arrive at. and decide that question in 
your own way. There is one thing I forgot to mention. There was some 
discussion between the counsel for the plaintilf and myself as to the law on 
the subject—1 do not think you could come to any other conclusion than 
that the defendant voluntarily accepted employment with that machine. 
No other reasonable conclusion could In- arrived at—that he knew what lie 
was doing wln-n he accepted that employment. The only question is “did 
be know the risk he was assuming?" If he knew the risk and accepted the 
employment knowing the risk then he has no claim for damages for his

8
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injury. Hut if In* av<*i‘|>tvil the employment and «lid not know the rink, and 
there was a risk, then lie is entitled to recover. I think that is putting it 
as plainly as it |M»ssihly can be put.

After they hud listened to these words from the Judge and 
heard the contest during the taking of the evidence, 1 am un
able to see how there could have been any lack of understanding 
on the part of the jury as to the significance of the questions 
asked, and I therefore cannot see that the * to them can
1m* sustained. They were proper in form unless it was improper 
not to add the words “fully appreciate” in the fourth question. 
But as I have pointed out, that seems to be merely a question of 
emphasis. There might indeed be cases in which care ought to 
bo taken to distinguish between partial knowledge and complete 
knowledge, but considering the simplicity of the operation in 
question here, I cannot see that such a distinction was necessary. 
Owing to the nature of the case any knowledge at all by such an 
experienced workman as the plaintiff must have been complete 
knowledge.

Then it was contended that there was no evidence upon which 
the jury could reasonably find that the plaintiff knew the risk 
and voluntarily assumed it. It is true that he stated repeatedly 
that he did not know the danger, but it is to be observed that 
he did refer to the other end of the bar as being “more danger
ous” and that he ht ' using bars for that purpose for many 
years and had long experience in such work. The jury had the 
models before them and had a right to use their own common 
sense, as the Judge told them, in deciding whether a man with 
such experience did or did not really know that the bar was 
liable to slip out. This certainly constituted some evidence for 
the jury to consider and that is all for our present purposes that 
is necessary.

Objection was also taken to the strength of the opinion upon 
the question of fact which was expressed by the learned trial 
Judge in his charge. 1 cannot see any reason for disturbing the 
verdict on this ground. It is obvious from the charge as above 
quoted that the jury were made fully to understand that the 
matter was entirely for them to decide. 1 do not that
juries are so subservient in this country as to surrender their 
own judgment entirely to that of the Judge, particularly when

Takio v. West Can. Collieries.
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tin* result is to give a verdict not against but in favour of a 
corporation. It is always considered in our Courts proper for 
a Judge to discuss the facts in his charge to the jury in order 
to assist them and in doing that, it is not always possible to 
avoid expressing a definite opinion. Nor do I see anything 
wrong in it as long as the jury are left quite aware of their own 
discretion and authority which was the case here.

Having come to this conclusion with respect to questions 4 
and f>. it seems unnecessary to refer to any other objections. It 
was upon the answer to those questions that the action was dis
missed. Having Im-cii properly asked the answers form a com
plete defence to the action. The objections to the other ques
tions are immaterial.

The appeal must lie dismissed with costs.

RICARD v LA VILLE DE GRAND'MERE.
Supreme Court of Canada. Sir Charles Fitzpatrick. hlingtou, huff.

Anglin, atul Hrodeur, June 22, 1014.
I. Municipal Corporations (III 1)—140) — Contracts — Municipal

council—Exclusive liuiitinu franchise—Establishment of 
MUNICIPAL 1.IUHTINO SERVICE—VALIDITY OF.

A contract with » municipal council for an exclusive lighting frun 
elii-te for 10 year» with a proviso that the municipality would give tin- 
eon tractor the preference over any other person tendering at the end 
of the term at the rates quoted in the competing tender for another 
ten years, is not a har to the council establishing its own electric 
lighting plant on the expiry of the first ten years pursuant to statutory 
authority conferred meanwhile; the municipal by-law establishing a 
municipal lighting service for the citizens having Is-en ratified by the 
legislature prudente litc, a resolution of the municipality passed in 
conformity with the validated hy-law was declared valid and the judg 
ment Im-Iow varied accordingly.

[Nieard v. (Srand'Merr, 23 Que. K.B. 07, varied.]
Appeal from the judgment of the Court of King's Bench, 

appeal side, Q.R. 23 K.B. 97, varying the judgment of Tourigny,
J. , in the Superior Court, District of Three Rivers, by which 
the plaintiff's action was dismissed with costs.

Appeal dismissed with costs; cross appeal allowed in part 
without costs.

/\ A\ Murid, K.V., and Aimé Geoffrion, K.C., for the appel
lant.

Lnffeur, K.C., and Rinfret, K.C., for the respondent.
Sir Charles Fitzpatrick :—This action was wrongly con

ceived.
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If at the expiration of the first ten-year period the contract 
was at an end, as was obviously the case, the action of the muni
cipality in refusing to give effect to the "parti «/< preferenceM 
might give rise, in a proper case, to a claim for damages, but 
certainly does not give the plaintiff a right to the relief asked for 
in this proceeding.

The impugned by-laws have been ratified and confirmed by 
the legislature and. except in so far as they affected the plain
tiff in his contractual relations with the municipality, they 
are declared to be valid to all intents and purposes. It is 
quite true that the appellant alleges an interest as a ratepayer, 
but he can no longer, in view of the validating Act, invoke an 
interest as such in these proceedings.

1 would dismiss the appeal with costs here and below.
Dealing now with the cross-appeal, I am of opinion that the 

judgment appealed from should be modified and that the reso
lution of August 28, 1912. should be declared good and valid, 
the whole without costs.

Idinoton, J.:—The appellant, in January. 1902, obtained 
from the respondent municipality an exclusive privilege of fur
nishing electricity in said municipality. The first two clauses 
of the contract were as follows:—

I. La Corporation «le la Villa <!«• (iraml'Mf-rc accorde A J. O. II. guard, 
écr., médecin, «le la Ville de (îruud’Mère. le privilège excluait, pendant dix 
ans. fournir l'électricité pour les lins d’éclairage, chauffage, pouvoir 
moteur, électridyae. travail dea métaux, locomotion, et généralement toutes 
les Mus auxquelles peut ou pourra se prêter l’électricité.

-• D* «lit privilège sera exclusif pour dix ans avec préférence sur tout 
autre concurrent, au uout dea dix ans. au prix du dit concurrent pour dix 
autres unnéi»*.

The questions raised by this appeal turn upon the meaning 
to be given the second of said clauses.

The first ten years of the privilege were duly enjoyed by the 
appellant. The municipality was enabled, during said term «if 
ten years, by the legislature, to enter upon the business of elec
tric lighting. It had always been enabled by law to do its own 
lighting, but was. perhaps, not at liberty or enabled to supply 
lighting to the public generally. The municipal council de
cided. at the expiration of said ten years, to exercise both its old
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and its new powers and, in executing such purpose, passed by
laws which were attacked by the appellant.

It is not necessary to dwell upon the details of what was
done, for the legislature confirmed these by-laws with a pro

ut; («band’- vision in the Act of confirmation that, if the appellant was in
Mebk- law entitled to insist upon the extension of his privilege and

idington, j. contract, as he claimed to be under said second clause of the
contract, then the respondent was thereby bound to expropriate
his electric light property. It is to determine whether or not 
such right to extension exists that this appeal was brought.

I am unable to find in said second clause anything in the way 
of a binding contract of such nature as claimed. Indeed, the 
entire contract was, as framed, ultra vires the powers of the re
spondent.

The respondent cannot be said ever to have bound itself to 
refrain from exercising its own undoubted powers at the ex
piration of ten years. It seems only to have said that if it 
followed the policy of letting the contract for town-lighting to 
others at the end of ten years to give the appellant a preference. 
It has not let any contract to others and, hence, there is no 
semblance of ground upon which the proposed preference can 
become operative.

The appeal must, therefore, be dismissed with costs.
There is a cross-appeal which, admittedly, involves nothing 

but costs, save what relates to a resolution of the council passed 
in execution of the purposes of the confirmed by-law. I sec no 
objection to the modification of the judgment so as to affirm the 
validity of such resolution, but it should be without costs and 
also without giving respondent any relief as to the costs in
volved in what is sought in the cross-appeal.

The costs involved in the appeal relative to the neat point 
first above referred to are all the costs in these proceedings 
which ought to be borne by appellant.

Duff, j. Duff, J. ;—I think the appeal fails. There is neither ex
press nor implied obligation resting on the respondent corpor-. 
ation not to exercise the powers now vested in it for the ad
vantage of the inhabitants according to the best judgment of the 
council. And these powers having been exercised in such a

CAN.
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way that the contract with the u " is , the
appellant has no ground of complaint capable of vindication 
in a Court of law.

Anglin, J. :—I think it is abundantly clear that the appel
lant had not a contractual right to the renewal of his lighting 
contract with the respondent municipality. He may have 
some reason to complain of the treatment he has received, but I 
find nothing in the record which supports his claim that he wav 
entitled to a renewal of his contract.

1 would dismiss the appeal with costs.
Brodevr, J., concurred in the result.

SMART-WOODS v. CANADIAN PACIFIC RY. CO.
Board of Railway Comminnwners. July 20, 1914.

Carriers (5 III J—185)—Connecting—Bill ok lading—Toll—Throvoii 
Inland destination—Jurisdiction—Carriage—Conditions.

A bill of lading issued by a steamship company containing the inland 
destination and the through toll thereto is made a through hill of lading 
although it does not contain the conditions of carriage by rail.

By Order No. 7562, dated Julv 15. 1909, the Board prescribed the 
form of bill of lading for inland carriage from a Canadian seaport. 
Section 2 of the Order provides that the carrier issuing the bill of lading 
shall be liable for any loss, damage or injury sustained to the goods 
carried under such bill of lading, but the delivering carrier is not made 
liable unless it be so de facto.

Where a shipment was carried under a through bill of lading issued 
by a steamship company from India to Boston, Muss., and thence to 
final destination at Winni|>eg, where delivery was made by the last 
connecting carrier, the Board has no jurisdiction over the steamship 
company nor over the initial carrier at Boston, and the delivering 
carrier is not liable for the shortage of goods received by it “short” 
from its connections.

Application to make the delivering carrier responsible for 
goods received short from its connecting rail carriers.

Smart, for the applicant.
L. J. Hey craft, for the respondent,

July 20, 1914. The Chief Commissioner:—The complaint 
is that the delivering carriers at Winnipeg disclaim responsibility 
for the shortage of goods received by them “short” from their 
connections, although they are willing to assist in obtaining re
dress from the defaulting carrier.

The complaint was heard at the sittings of the Board at Win
nipeg on May 26th, 1914.

Complainants’ goods (burlaps) came from India, via Boston, 
Mass., and, being consigned “to order,” the bills of lading, pro-

8197 142263



772 Dominion Law Rkports. 120 D.L.R.

CAN

Ry. C<om.

Wood* 

Canadian 

R. Co.
The Chief 

Cumini *«i ni icr.

perly endorsed, have to lie given up to the delivering carrier by 
the consignas as their proof of ownership. This rule obtains 
everywhere, and is. of course a proj>cr one. since the last carrier, 
for the time l>eing, holds the goods in trust for the shipjM-r or the 
hank; hut because the hill of lading has to he so surrendered is no 
reason, as the complainants contend it is, why the onus of the 
delivering carrier, with respect to short deliveries, should he 
greater than in the case of straight consignments.

Over-seas im|M>rtntions may he covered by a joint ocean and 
rail hill of lading, containing tin* conditions of carriage apper
taining to water and land respectively, or by a ship’s hill of lading 
containing the ocean conditions only. As a rule, the latter ter
minates at the seaport on this side, in which case the initial rail
way company issues, or is supposed to issue, an inland or rail hill 
of lading—the American uniform hill of lading from United States 
]>orts, and that prescribed by this Board from Canadian ports. 
In some cases the local ocean or ship's hill of lading is, in effect, 
made a through one by showing the inland destination and the 
through rate thereto, notwithstanding that it does not contain 
the conditions of carriage hv rail Those filed by the complain
ants with the Board in this case are on ship's hill of lading forms.

The main question is the responsibility of the several rail 
carriers, as this Board has—as I pointed out at the hearing—no 
jurisdiction over the steamship companies; and I think the con
ditions of rail carriage settle it. As regards carriage from a Can
adian seaport, section 2 of the Board's Order No. 75ti2, dated the 
lôth day of July, 1909, is as follows:—

Section 2—“In the case of shipments from one |H»int in 
Canada to another point in Canada, or where goods arc ship|>ed 
under a joint tariff, the carrier issuing this hill of lading, in addi
tion to its other liability hereunder, shall lie liable for any loss, 
damage, or injury to such goods from which the other carrier is 
not by the terms of this hill of lading relieved, caused by or re
sulting from the act, neglect, or default of any other carrier to 
which such goods may Ik* delivered in Canada, or under such joint 
tariff, or over whose line or lines such goods may pass in Canada 
or under such joint tariff, the onus of proving that such loss was 
not so caused or did not so result !>eing upon the carrier issuing 
this hill of lading. The carrier issuing this hill of lading shall lie 
entitled to recover from tin* other carrier on whose line or lines
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the loss, damage, or injury to the said goods shall have Ix'en sus
tained the amount of such loss, damage, or injury as it may lie 
required to pay hereunder, as may l>e evidenced by any receipt, 
judgment, or transcript thereof. Nothing in this section shall 
deprive the holder of this bill of lading or party entitled to the 
goods of any remedy or right of action which he may have against 
the carrier issuing this bill of lading or any other carrier.”

Paragraph 4 of section 4 of the same order provides that 
“Notice of loss, damage or delay must be made in writing to the 
carrier at the point of delivery, or to the carrier at the point of 
origin, within four months after delivery of the goods, or in case 
of failure to make delivery, then within four months after a 
reasonable time for delivery has elapsed. Unless notice is so 
given the carrier shall not be liable.”

But it does not make the delivering carrier liable unless it be 
so ‘de facto.’

Section 2 of the Conditions of the uniform bill of lading ap
proved by the Interstate Commerce Commission, which governs 
from Boston, is as follows:—

“In issuing this bill of lading this company agrees to transport 
only over its own line, and except as otherwise provided by law 
acts only as agent with respect to the portion of the route beyond 
its own line.

“No carrier shall lx* liable for loss, damage, or injury not oc
curring on its own road or its portion of the through route, nor 
after said property has lx*en delivered to the next carrier, except 
as such liability is or may lx* imposed by law, but nothing con
tained in this bill of lading shall be deemed to exempt the initial 
carrier from any such liability so imposed.”

And paragraph 3 of sec. 3 provides that
“Claims for loss, damage, or delay must be made in writing 

to the carrier at the point of delivery or at the point of origin 
within four months after delivery of the property, or, in case of 
failure to make delivery, then within four months after a reason
able time for delivery has elapsed. Unless claims are so made the 
carrier shall not be liable.”

Here, again, the Board is without jurisdiction over the initial 
carrier at Boston.

I am of opinion that the complaint should be dismissed.
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Mr. Commissioner Goodeve concurred.
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ALTA. GREAT WEST SUPPLY CO. v. G.T.P.R. CO.

8. C. Alberta Supreme Court, Walsh, J. December 16, 1914.
1. Warehousemen (§11—9)—Railway company ah consignee—Breach or

contract—'Theft— Liability.
Where it was a part of the contractual obligation between the con

signee of a car-load of cement and the railway, in respect of its ware
housing duties, that the railway should keep the car on the bonded 
spur line, as in fact it wits bound" under customs regulations to do until 
the customs duties were paid, but the railway, without authority, 
removed the car to another track, from which its contents were stolen, 
the railway company is liable for the loss.

[Lilly v. DoubleAay, 7 Q.B.D. 510, followed.]
2. Warehousemen (§ 11—9)—Railway company—Breach ok contract—

I>oks of coons — Operation ok railway — Railway Act, Can.—
Action harked, when.

Where the railway company, in breach of its contract as a ware
houseman, used its rolling stock and its employees to put the goods 
warehoused with it in a place where, under the terms of the contract, 
they should not have been put, the resultant loss is not one occasioned 
by “the operation of the railway’’ within sec. 242 of the Railway Act. 
Can., and is not barred by failure to bring suit within one year.

[C.N.R. v. Robinson, [1911] A.C. 745, referred to.]
Statement Action to recover price of goods stolen from freight car which 

had been wrongfully removed by the railway company.
G. G. Dunlop, for the plaintiff.
0. M. lliggar, K.C., and S. W. Field, for defendant.
Walsh, J.:—On August 5, 1912, a carload of cement in bond 

consigned to the Western Home Builders Co., Ltd., reached 
Edmonton over the defendant’s line in a N.Y. ('entrai car. 
The plaintiff is admittedly, by some process not explained to me, 
entitled to stand in the position of this consignee with respect 
to this consignment and the events following its arrival in Edmon
ton. The plaintiff was at once advised of its arrival by notice 
which it received at 1 p.m. on the same day, but it did nothing 
with respect to it until September 27, 1912, when, having found 
a purchaser for the cement, it paid the customs duty on the same 
and the defendant’s charge for demurrage on the car in which 
it was then supposed to he, and re-billed it in the same New York 
Central car to the purchaser at Imrie, paying the freight on this 
re-shipment The cement not having reached this purchaser in 
due course, he so advised the plaintiff, who took the matter up 
with the defendant, with the result that the plaintiff later on was 
informed by the defendant that the cement had been unloaded 
from the car whilst it was in Edmonton.

The payment of the demurrage and the freight to Imrie was
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made by the plaintiff and accepted by the defendant under the ALT 
mistaken idea on the part of both of them that the cement was 8.C. 

still loaded in the car in which it came to Edmonton, and that this 0gE'T west 
car was then standing on the bonded spur in the defendant’s supply Co. 

yards. As a matter of fact the cement had )>een removed from g.T.P.
this car more than a month before this, and the empty car had R- (o-
more than three weeks before this started on its return journey w*i.h,j. 
to the east. It was established to my satisfaction at the trial 
that this car loaded with this cement stood on a Canadian Northern 
spur at Edmonton known as the Bellamy spur from at least the 
9th until the 21st of August, that on August 22, on its way hack 
to the defendant’s yards, it reached the transfer track of the 
Canadian Northern empty, that it afterwards reached the de
fendant’s tracks from this transfer track, and that on September 5 
it went east as an empty. The Bellamy spur served the plaintiff 
and three other dealers in the same block, and was used by them 
for unloading into their premises adjoining the spur goods con
signed to them. There is nothing to shew how the car got to this 
spur. It undoubtedly should have remained on the bonded spur 
in the defendant’s yard at least until the duty was paid. The 
customs authorities do not seem to have consented to its removal 
from that spur, nor does the plaintiff appear to have asked or 
instructed that it be so removed. The only inference I can draw 
from the facts is that the defendant’s s by mistake
carried it to the Canadian Northern transfer track, from which 
it was by that railway carried to the Bellamy spur. Neither is 
there anything to shew what became of the cement. I am satisfied 
that the plaintiff did not get it, and 1 so find. 1 think the con
clusion is inevitable that the cement was stolen and removed 
from the car on August 21.

The defendant admits that it has no right to retain the money 
paid to it under the mistake of fact to which 1 have referred for 
demurrage and for freight to Imrie, and it brings the amount of 
the same into Court, but the plaintiff insists that the defendant 
is liable as well for the full damage resulting to it from the loss of 
this cement, namely, the cost price of the same to it at Edmonton, 
plus the duty.

I think it is clear that if the defendant is liable to the plaintiff 
at all it is so qua warehouseman and not qua carrier. It is in the

8070
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former capacity that the plaintiff seeks to attach liability to it. 
The contract of carriage to Kdmonton was properly performed. 
Notice of the arrival of the goods in Kdmonton was promptly 
given to the plaintiff. A reasonable time for the clearance of the 
car through the customs and for the removal of the cement 
expired long I adore the theft of it took place. And these are the 
conditions which, in the absence of special agreement to the 
contrary, convert a carrier’s liability into that of a warehouseman.

A warehouseman is not an insurer of goods committed to his 
charge. His obligation is that of a bailee, and he is lamnd only 
to use ordinary diligence in his care of them, but he must on 
demand deliver them up to the owner unless he has in law a good 
excuse for not doing so. If they are not forthcoming the onus 
is upon him to shew circumstances negativing negligence on his 
part, though he need not account for the loss or prove that he 
knows how it happened: Ultxen v. Niçois, (1894) 1 Q.B. 92; 
Bullen v. Swan Electric Co., 23 T.L.R. 258; Chipps v. New 
Claridye'* Hotel, 22 T.L.R. 49; Sutherland v. Bell, 3 A.L.R. 497.

The defendant has failed to deliver these goods to the plaintiff. 
It has satisfied me that they wrcre stolen whilst the car was stand
ing on the spur to which it had in error l>een taken by its em
ployees. The only negligence urged against it in argument was 
the placing of the car on that spur instead of keeping it on the 
I Minded spur in its own yards. The simple question, therefore, 
upon this head is whether or not the act to which I have referred 
constitutes negligence on the part of the defendant.

I have not tieen able to satisfy myself that it does. It is, 
of course, obvious that the cement must have remained in the 
car which brought it to Edmonton until the plaintiff cleared it 
at the customs. This had not lM*en done at the time of the theft, 
so that the cement was then of necessity still in that car. There 
is nothing in the evidence at all suggestive of any increased risk 
through the placing of the car on the Bellamy spur instead of the 
Ixmded spur. 1 would lie inclined to think that of the two the 
former would be the safer. It is located well within the business 
area of the city, alongside the premises of the plaintiff and three 
other shippers, where thieves would lie in great danger of detection 
in so large an o|M*ration as that involving the handling of 800 sacks 
of cement. There is no magic in the I Minded spur as a protection
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against burglars. It is designed for tin* convenience of the ALT 
customs officers. Upon it bonded cars are grouped so that they 8.C. 
may l>e kept under the eyes of the officers and their supervision of fjBKAT Wrbt 
them rendered more efficient. It is not suggested that the inter- Rvpply To. 

ests of the consignee of a bonded car are in any way safeguarded o.T.P. 
by the fact that it stands on this bonded spur until the duty is R- r° 
paid. I therefore cannot find negligence against the defendant. w«ah j.

There is, however, another ground upon which I think the 
defendant is liable. There was no express contract of bailment, 
and therefore no express agreement that the goods should be ware
housed in any particular place ; that is, that the bonded car 
should be kept at any specified spot. But upon the evidence 
lx*fore me I am satisfied that it was the duty of the defendant 
to keep the car on the l>onded spur at least until it had I teen 
cleared through the customs, and the performance of this duty 
formed, I think, a part of the contractual obligation which the de
fendant was under to the plaintiff. Both parties acted upon this 
understanding, for, as I have said, the matter was dealt with by 
them on the re-billing to Imrie on the assumption that the car 
ever since its arrival in Edmonton had l>een and then was on the 
bonded spur.

Lilley v. Doublcday, 7 Q.B.D. 510, referred to. Though this 
is but the judgment of a Divisional Court, its correctness, so far 
as I have been able to ascertain, has never been questioned, and 
it has very often been followed. I think that it is of close* applica
tion in principle to this case, and I have no hesitation in following 
it, with the result, of course, that the plaintiff is, in my judgment, 
entitled to succeed.

This action was not commenced until Noveml>er 5, 1913, 
which was considerably more than a year after the plaintiff’s 
cause of action arose. Mr. Biggar contends that it is barred 
under sec. 242 of the Railway Act. I cannot agree with this 
contention. One of the defendant’s locomotives was undoubtedly 
used to haul this car to the place to which it was improperly taken, 
and to that extent “the operation of the railway” was involved 
in the damages sustained by the plaintiff.

I do not think, however, that that is sufficient to bring the 
case within that phrase as interpreted by the Privy Council in 
C.N.R. Co. v. Robinson, [1911) A.C. 739, at 745, namely, “the
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process of working the railway as constructed.” It would, I 
think, Ik» an undue widening of the term to hold that because the 
defendant, in breach of its contract as a warehouseman with the 
plaintiff, used its rolling stock and its ei. tloyees to put the goods 
warehoused with it in a place where under the tenus of the con
tract they should not have l>een put, the resultant loss was 
occasioned by the o|H»ration of the railway.

The plaintiff is entitled to a judgment for the cost to it of the 
cement and sacks at Kdmonton, the duty paid on the same, the 
demurrage, and the freight to Imrie. I have not the exhibits 
with me, but these res|K»ctive amounts can be ascertained from 
them by the clerk. The money in Court may In» paid out to the 
plaintiff on account.

Judgment accordingly,

PORT HOPE TELEPHONE CO. v. BELL TELEPHONE CO.
lioaril of Kailtcay CommisHtoncrg. March IK), 1914.

1. Telephones (§1 3)—Dominion and Provincial Companies—-Jurisdiction
—Discretion—I’njuht discrimination—Competitive and non
competitive—Duplication—7 & 8 Edw. N il. ch. 61, part 1, sec.
1 (6).

I ndvr sub-scc. h of the interpretation clause, sec. 1 of 7 A 8 Edw. VII. 
ch. 61, Part 1. a provincial company cannot invoke the jurisdiction 
of the Board to prohibit, on the ground of unjust discrimination, a 
Dominion company from, in the exercise of its discretion, making an 
agreement with one non-competitive provincial company and refusing 
it to another, which is alleged to he similarly situated, in order to 
prevent com|M*tition, or more correctly speaking duplication in telephone

2. Jurisdiction (j 1-2)—Tolls—Iainu distance system—Compensation—
Just and expedient—7 & 8 Edw. VII. ch. 61, secs. 4 (5, 6), 5. 

The sco|m* of the Board’s jurisdiction, under set. 5, being concerned 
with tolls, it is given power, under sec. 4 (5, 6), to order one company, 
subject to its jurisdiction, to afford to another, whether subject to its 
jurisdiction or not, the use of a long distance system upon such terms 
as to compensation as it deems just and expedient.

3. Jurisdiction (6 1-2)—Orders—On terms and declaratory—Status.
The Bo ird has jurisdiction to make an order upon terms, hut not to 

issue a declaratory order as to the status of the applicant or respondent.

Application for a ruling that the applicant is not a competi
tive company and for a long distance connection except as to 
those portions of its line as may be found competitive.

E. H. McLean, for the Applicant.
H. L. Hoyles, for the Respondent.

March 30, 1914. Hr. Commissioner McLean:—It is un
necessary to examine into the merits of the present application, 
unless the Board has jurisri'etion.



20 D.L.R.] Port Hope Tel. Co. v. Bkll Tel. Co. 779

By 7-8 Edward VII, Chap. 01, the jurisdiction of the Board 
in regard to telephones is defined The jurisdiction which is 
given follows in a general way that given in regard to railways. 
It is, however, recognized by the exclusion of certain sections of 
the Railway Act that the provisions of the Railway Act applicable 
to railways are not applicable to telephones in their entirety. 
The fact that there is not an identity of conditions as between 
telephone and railway service is further emphasized by section 
5 of 7-8 Edward VII, chap, til, which, after setting out certain 
sections of the Railway Act which do not apply to telephones, 
continues by saying that, subject to such exceptions—

“the several provisions of the Railway Act ... in so far 
as reasonably applicable and not inconsistent with this Part or 
the Special Act shall apply to the jurisdiction of the Board. . .”

A consideration of the scope of the jurisdiction as set out in 
section 5 above mentioned shows that it.is primarily a rate juris
diction which is here conferred upon the Board. Further limita
tions appear on further analysis. The jurisdiction so set out is 
to—

CAN.

Port lion
I I II I'llON I

(o.

mil.
'l l LBPHOXI

Com.

“apply generally to eompanies within the purview' of this 
Part.”
Sub-section b of the interpretation clause of this legislation states

“Company.................... includes.................telephone companies
and every company and person within the legislative authority
of the Parliament of Canada having power to construct a..........
..........telephone system or line and to charge telephone
tolls.”
It ap|K*ars, therefore, that the provisions of the Railway Act 
are applicable only, in so far as eompanies are concerned, to 
companies within the legislative authority of the Parliament of 
Canada. It follows, therefore that a telephone company not 
within such authority cannot invoke the power of the Board on 
an allegation of discriminatory treatment on the part of a tele
phone company subject to the Board's jurisdiction. That is 
to say, the Bell Company may make an agreement with one 
Provincially chartered company, while it may refuse to make an 
agreement with another which is alleged to be similarly situated.

There has been worked out, and is available, a form of agree
ment for “non-competing” companies. It should at the same
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___; time lie pointed out that there in nowhere in the Railway Act
Ky. Own. any definition of a competing company in so far jus a telephone 

l*nrr Hops tympany is concerned. It is true that in the decision of the
rici.hPiioNB Hoard which granted connection on terms to certain eomiiet-

< '» ... . .................
„ mg companies, the word competition is used:

Trijcpiuwr “One of the outstanding matters and one that presents the

ing" companies, the word “competition” is used :
“One of the outstanding matters and one that presents the

greatest difficulty in connection witfi this question is the |>osition
•um. mcLmo. taken by the Hell Telephone ( ompany that they would refuse

to enter into any contract with a local company where that local 
company wius in competition with the Hell Company.”
Judging from the context, the word “competition” jus used in the 
judgment was equivalent to ‘V at ion.” In the course of the 
hearing, the following discussion took place :

“Hon. Mr. Malice: We have never had any doubt, Mr. 
Sylvan, nlniut the absurdity of duplication of plants. It is not 
exactly competition.”

“A. It is not.”
The word "competition” as used in the judgment appears 

to have limi used in a descriptive, not in a definitive sense. 
The words “competing” and "non-competing,” as describing 
telephone companies, are not words of legal precision. As the 
situation presents itself to me. they have lieen brought Indore the 
Hoard as the result of the business practice of the Hell Company. 
They, in reality, are concerned witfi differentiating two sets of 
companies -companies witfi which the Hell Company has made 
agreements, and companies with which it fias not made agree
ments; and while the Hell Company may have made a distinction 
in practice based on the question of eonqietition—no matter how 
it may have defined this word it does not follow that this was 
the sole consideration on which this company would refuse* to 
enter into an agreement. Certainly its discretion in this respect 
is not limited by statute.

The Hoard is given |Hiwer under ss. ô and ti of section 4 of the 
legislation of 1908, already cited, to order a company, subject 
to its jurisdiction, to afford to another company, whether subject 
to its jurisdiction or otherwise, the use of its long distance system 
upon such terms as to eonqiensntion as the Hoard deems just and 
expedient. How the Hell Company may exercise its discretion 
in the matter of an agreement, the Hoard is not concerned, so

i

0
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far as these sub-sections are concerned, in mlvance of an applica
tion. The condition precedent to application being entertained 
and action taken by the Board under these sub-sections is the in
ability of the applicant to arrive at an agreement, in res|)cct of 
long distance connection, with the company owning, controlling 
or operating the long distance system.

The jurisdiction of the Board is to make an order on terms, 
not to issue a declaratory order as to status.

The Assistant Chief Commissioner and Mr. Commissioner 
Goodbye, concurred.
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LUMBER MANUFACTURERS’ YARDS v. MOOSE JAW FLOUR MILLS. SASK.
Sankatvhnrun Sii/nnm Court, h'hruod, ./. Ihnnilur 21. lull. ^7

1. DISCOVERY AMI lANPECTlOX (SI—21 — Duel MI NTS i'llOIH ( I ION o|
KXEORCEMEXT Defendant IMPROPERLY .luixkm.

Production of documents will nut ordinarily In* enforced against u 
defendant objecting that In* is improperly joined as a part \ until that 
question is determined.

2. Discovery anm inspection (XI—2) -Dial menth—I’kuihction m
Place -Discretion uk ,ii in.i May he oitsime .iikisiiictiox 

The plan* at which document* referred tu in an affidavit un produe 
lion are to Ik- produced fur inspection is within the discretion of the 
judge of lirxt instance, and may under special eircunixtancex he a 
place outside of the jurisdiction.

|ItustroH v. ItuNtroM, 30 YV.R. 374. followed.|
3. Discovery anm inspection i 6 I -2)— Party benistinu—Restrictions

— I.XNl EKICIEXCY OK IIROl XMH—COSTS.

The party resisting discovery is not restricted to the grounds set 
forth in his affidavit of documents when an application is made to 
force him to produce, hut the insufficiency of the grounds alleged will 
he considered on the question of costs.

4. Pi.Kami no ( X III It—30.) )—Mortoaoe—Redemption Validity ok must
mortoaoe—Joinixo prior mortoaoee—Action to enforce second
MORTOAOE.

Where the validity of the prior mortgage is not attacked there must 
he an offer to redeem either expressly or impliedly in the pleadings in 
order to justify the joining of the prior mortgagee as a party to an 
action brought to enforce the xeeond mortgage.

| Et tuer v. Creaky. I,.R. !» Clip. tit», and With mini v. Ituiinon. ti 
Del». M. & G. 2K». distinguished.|
Appeal from n local master.
The appeal was allowed.
II. ./. Schull, for the plaintiff.
<i. K. Taylor, K.(\, for the defendant, Webster.

Elwood, J.î—This is an a. i) from an order of the local 
master at Moose .Jaw ordering t he defendant Webster to pro-

51—20 D.I..R.
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ducc at Montreal, in the province of Quebec, for the plaintiff’s 
inspection, a certain promissory note endorsed to the defend
ant Webster and the debentures of the defendant the Moose 
Jaw Flour Mills Co., Ltd., to the amount of $250,000, and direct
ing that the defendant should undertake to pay any additional 
costs which the Judge at the hearing of the action might hold to 
have been reasonably incurred by reason of the production of 
the above at Montreal, instead of at Moose Jaw. and ordering 
the defendant to pay the plaintiff’s costs of the application in 
any event of the action, on the following grounds, namely : 
That the said local master had no power to order production of 
the said documents at a point outside the jurisdiction of the 
Court or to order the same to be brought from a point outside 
the jurisdiction of the Court into the jurisdiction of this Court, 
or to impose on the defendant any terms or conditions whatever ; 
and upon the further ground that the said Webster is not a 
proper party to the plaintiff’s action, it having been alleged by 
the defendant in the pleadings that he is not a proper party 
thereto, and that until the said issue be determined in favour 
of the plaintiff the plaintiff is not entitled to require production 
for inspection of the documents from this defendant.

This action was brought by the plaintiff for payment of a 
mortgage made by the defendant the Moose Jaw Flour Mills, 
Ltd., in favour of the plaintiff, and inter alia the statement of 
claim states as follows :—

8. That the defendant Prudential Trust Co. is the holder of a mortgage 
upon said premises for $250,000 dated the 2nd day of June, 1013, and regis
tered in the Land Titles Ollice for the Moose Jaw Land Registration Dis- 
tric on the 4th day of July, 1013. at 3.50 o’clock in the afternoon of said 
day, as numlier V. 037 ; that said mortgage was executed for the purpose 
of securing the payment of certain debentures intended to lie issued by 
the said defendant. Moose Jaw Flour Mills, Limited, aggregating in 
amount the said sum of $250,000; that the defendant, Prudential Trust 
Co. is made a party to this action not only on liehalf of itself, hut as 
trustee for all persons who may thereafter have become holders of said 
bonds.

13. That the defendant Lome C. Webster claims to lie the holder of 
certain of the bonds for which said mortgage in favour of the Prudential 
Trust Co. was executed as security and the said defendant Lome C. Web
ster is made a party hereto for the purpose of determining his rights 
under said mortgage held by the Prudential Trust Co. by virtue of said
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16. That th<‘ plaintiff is informed and believes ami states the fact to lie 
that said bonds of the Moose Jaw Flour Mills, Limited, aggregating in 
amount $250,000 were delivered to the defendant Lorne ('. Webster as 
collateral security for certain advances made by the defendant Lorne ('. 
Webster, the exact amount of which said advances is unknown to thc 
plaintifT; that the defendant Moose Jaw Flour Mills, Limited, have been 
endeavouring and are now endeavouring to dispose of the entire Issue 
of said bonds at a sum considerably Ih-Iow par ami there is grave danger 
of said bonds being disposed of at a price considerably below par, and a 
charge thereby made operative upon suid premises vastly in excess of that 
now existing and in an amount in excess of the value of said premises 
unless the said defendant Moose Jaw Flour Mills, Limited. In- restrained 
by order of this Court from in any manner disposing of said bonds; that 
the defendant Moose Jaw Flour Mills. Limited, are now insolvent and are 
wholly unable to meet their obligations and if the said Isolds are disposed 
of and placed in the hands of purchasers thereof, the security of the 
plaintiff will be greatly diminished and rendered valueless by reason of the 
fact that the said mortgage held by the Prudential Trust Co. will become 
a subsisting charge upon said premises for $250,000 prior to that of the 
plaintiff.

In the prayer for relief the plaintiff claims:—
(a) Judgment against the defendant the Moose Jaw Flour 

Mills. Ltd., for the amount of its mortgage; (b) A declaration 
that the said sum constitutes a valid lien upon the mortgaged 
premises; (c) That accounts be taken for the purpose of deter
mining the amounts, if any, «lue to the defendant Lome 0. 
Webster under the bonds claimed to be held by him; (d) An 
order for payment into Court by the defendant the Moose Jaw 
Flour Mills, Ltd., of the amount due to the plaintiff; (f) In de
fault of such payment, an order for the sale of the mortgaged 
premises and the proceeds of the sale to be applied, after pay
ment of the costs incurred thereby and the costs of this action, 
in payment of the plaintiff's claim ; (/) That the balance, if any, 
be paid into Court to abide the further order of the Court; 
(g) An injunction restraining the Moose Jaw Flour Mills Ltd., 
its officers, agents, etc., from making any further disposition of 
the above bonds, and for an order of cancellation of all of the 
said bonds not theretofore issued and disposed of.

In view of the conclusion that I have come to, it is not neces
sary that I should express any opinion as to some of the objec
tions raised on behalf of the defendant Webster.

In the case of Whyte v. Ahrens, 50 L.T.R. 344. at 346. I find 
the following:—

SASK.

s. c.
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In «on»* vHsvs it may In* pvrfpotly right when there is a plea which, if 
sustained, would prevent the necessity of discovery, or which would then 
Is* a bar to the right to the discovery, that that should he settled first.

Rule 274 of our Rules of Court provides as follows:—
If the party from whom discovery of any kind or inspection is sought, 

objects t the sail»*, or any part thereof, the Court or a Judge may, if satis
fied that the right to the discovery or inspection sought depends on the 
determination of any issue or question in dispute in the cause or matter, 
or that for any other reason it is desirable that any issue or question 
in dispute in the cause or matter should Is* determined before deciding 
upon the right to the discovery or inspection, order that such issue or 
question lie determined first, and reserve the question as to the discovery 
or inspection.

The defendant Webster contends that he is not a proper 
party to this action, and that, not being a proper party, he can
not be compelled to produce the documents in question for in
spection. A number of cases were cited to me as holding that 
in an action of this kind the defendant Webster is not a proper 
party. It will be noticed that the defendant Webster is not a 
mortgagee, and he can only be joined as a party, I apprehend, 
because the plaintiff is of opinion that as the holder of the 
bonds he is interested in the mortgage held by the Prudential 
Trust Co. as security for the bonds, and it will be perceived that 
that mortgage is a charge on the property prior to the mortgage 
to the plaintiff. The law in my opinion seems to be well estab
lished that where the validity of the prior mortgage is not 
attacked, there must be an offer to redeem either expressly or 
impliedly in the pleadings in order to justify the joining of the 
prior mortgagee as a party to the action. Sec Cordon v. Horn- 
fell, f> Moore P.C. 393, 13 E.R. 542; Hughes v. Cook, 34 Beav. 
407 ; Jeffergs v. Dickson, L.R. 1 Ch. App. 183; Rogers v. Lewis, 
12 Grant 257 ; Fisher on Mortgages, Can. ed.. pars. 1377 & 1378. 
The cases of Elmer v. Creasy, L.R., 9 Ch. 69, and Wickenden v. 
Rug so 7i, 6 DeO. M. & G. 210, were cited on behalf of the plain
tiff as authority for the proposition that a prior mortgage!- was 
a proper party to the action. The former case, however, was a 
redemption suit, and the latter was an administration suit which 
inter alia asked for directions to redeem the prior mortgage, so 
that those eases arc quite distinguishable from the present. I 
am therefore of the opinion that this defendant was not a pro
per party to the action. There was no question raised by the
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pleading* hn to thv validity of the documenta, production of 

which in sought, hut merely a request for an account to be taken 

of the amount due. It seems to me, therefore, that under 

r. 274 above referred to, no production should have been ordered 

until the question of whether or not the defendant was a proper 

party to the action had been determined.

The plaintiff 's counsel objected that as the affidavit of docu

ments did not raise the objection which is taken here, discovery 

could only be resisted on grounds contained in the affidavit 

of documents. 1 cannot find any authority for that proposition. 

I can find authority for the proposition that the affidavit of 

documents is conclusive as against the party seeking discovery, 

but I cannot find any authority for the proposition that it is 

conclusive as against the party making the affidavit, but that 

the party resisting discovery is restricted to the grounds set 

forth in the affidavit when an application is made to force him 

to produce. The fact that sufficient grounds are not stated 

in the affidavit might, however, be a question to be considered 

when dealing with the question of costs. The defendant’s 

counsel asked me to turn this application into a motion for judg

ment under rule 442. Counsel for the plaintiff, however, stated 

that if an order were made striking out the defendant Webster 

he would apply to amend by offering to redeem. I think, in 

view of this, that 1 shall not deal with the application to order 

judgment on the pleadings as they are at present, but leave it to 

either party to make a substantive application, either to set 

down for hearing the question of whether or not there is a 

cause of action against the defendant, or to apply to amend the 
claim by offering to redeem.

There was a cross-appeal on behalf of the plaintiff claiming 

to be entitled to production of the documents in Moose Jaw 

rather than in Montreal. In view of the conclusion I have 

come to, it will be unnecessary for me to deal with the cross

appeal, but I may say that I think the local master was quite 

correct in ordering the production of the dominent* in Mon

treal. and in the case of Hits trou v. Iiustros, .'$0 W.R. J74. it was 
held that the place at which documents should la- produced was 

a matter purely within the discretion of the Judge of the first
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SASK. instance, and that the Court of Appeal ought not to interfere
8.C. with this discretion. Therefore in no event would 1 have inter-

Lxtmbeb
Manufac-

fered with the discretion of the local master in ordering tho 
production at Montreal instead of at Moose Jaw. 1 think, how
ever, that he erred in making any order as to the costs of produc
tion in Montreal rather than at Moose Jaw. However, it is not 
necessary that 1 should express any decided opinion upon that 
point.

Klwood. J. The result will be that the appeal will be allowed and the 
application to the local master to compel production of the 
documents mentioned therein dismissed, the defendant Webster 
to have in any event of the action his costs of that applica
tion and of this appeal. In the event of the plaintiff amending 
its statement of claim and offering to redeem, the result of this 
appeal will of course be no bar to the plaintiff's right to make a 
fresh application if it is necessary.

N. S. PETER v. LABA.

8. C. A or« Scut in Supreme Court, tira hum. K.J.. ftusmll. I.unyh y ami 
Drymlnle. .hi. December IS. 11114.

1. Da macks (#111 It 4—75)—Sale of goods—Niiicvkd by boat—Noniik- 
i.ivKBY—Bill of lading to be signed.

In an action by the buyer against the seller for non-delivery of 
goods which were to have been shipped by boat, it is incumbent upon 
the seller to shew that there was a signed bill of lading, or to prove 
the delivery itself to the carrier; an unsigned bill of lading is not 
enough.

Statement Appeal from the Halifax County Court. This was an 
action claiming damages for the non-delivery of goods pur
chased by plaintiff from defendant at Halifax to be shipped by 
defendant to plaintiff at Jeddore in the county of Halifax by 
the steamer “Margaret.” Plaintiff claimed the amount paid 
for the goods and damages for their non-delivery. The cause 
was tried before His Honour W. B. Wallace, Judge of the 
County Court for District No. 1, with a jury and on the find
ing of the jury judgment was entered for defendant.

The present appeal was from the judgment of the learned 
Judge of the County Court refusing with costs plaintiff's appli
cation for a new trial.

Appeal allowed.
IV. C. Macdonald, for appellant.
IV. ./. O'Hearn, K.C., for respondent.
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The judgment of the Court was delivered by N.S.

Graham, E.J. :—This is an appeal from the judgment of the 8.C. 
County Court Judge, Halifax, refusing a new trial in an action Peter 

for damages for the non-deliverv of goods. Î.AIIA.
The goods were bought and paid for in Halifax and were

directed to be shipped from Halifax to the plaintiff at Jeddon. 
by the steamer “Margaret.” The purser of the vessel was not 
called at the trial before the County Court Judge. The only 
evidence produced was the bill of lading and the manifest of the 
goods. Leaving aside the question as to whether these docu
ments are evidence or not, the bill of lading shews that it is not 
signed by the purser, and if it proves anything it proves that the 
package of goods was not received by him. It is the duty ot 
the shipper to prove that it was signed or that there was 
delivery. The evidence shews no delivery. The manifest 
shews only that a line of it was erased, and neither it nor the 
purser’s books shews delivery of the goods to the purser of the 
vessel. There is some evidence given on the part of the defend
ant that a parcel similar to this was seen on a wharf at Jeddorc, 
but this circumstance is not sufficient to shew that there was a 
delivery to the carrier or to the purchaser of the goods.

Under these circumstances there should he a new trial, and 
the plaintiff’s appeal is therefore allowed. Costs to abide tin- 
event. ______

THE KING v. PAULSON. CAN
Exchequer Court of Canada, Cork els, ,/. A/>ril If». 1914. Ex""c

1. Mines and minerals ($IB—10)—Coal mines—Dominion lands—
Leases—Failure ro hkoin operations—Forfeiture.

Where the lessee of coal mining rights in Dominion lands has failed 
to begin active mining operations within one year, as stipulated in his 
lease from the Crown, and it is further stipulated that such failure 
shall subject the lessee to the forfeiture of the lease and to resump
tion of the land by the Crown, the Crown, by leasing the mining rights 
to another, makes a sufficient re-entry to terminate the prior lease in 
exercise of the right of forfeiture if the prior lessee is not in occupation.

Information exhibited by the Attorney-General of Canada to statement 
obtain a declaration that a certain lease of coal-mining areas in 
Dominion lands had been properly cancelled by the Crown; or 
if this was not so, then in the alternative for a declaration that a 
subsequent lease was issued improvidently, and should be can
celled.
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li. (!. Code, K.C., for the plaint iff.
F. I). Armour, K.C., and ./. Travers Lewis, K.C., for the de 

fondant Paulson.
F. Lafleur, K.C., and A. Falconer, K.C., for the defendant 

the International Coal and Coke Company, Ltd.
Cassels, J.:—The information sets out clauses 12 and 17 

of the lease. Clause 12 reads as follows:—
That the lessee shall commence active o|>erutions upon the said lands 

within one year from the date of the commencement of the said term and 
shall work a mine or mines thereon within two years from that date,and 
shall thereafter continuously and effectually work any mine or mines opened 
by him unless prevented from so doing by circumstances beyond his control 
or excused from so doing by the Minister.

My view is that the plain grammatical meaning of clause 12 
confines the latter part, namely, “unless prevented from so doing 
by circumstances beyond his control or excused from so doing 
by the Minister,” to what the lessee has to do after two years 
from the commencement of the term ; but the Minister could 
not excuse the lessee from commencing within a year or from 
working the mine or mines thereon within two years from that 
date.

The R.S.C. 1880, ch. 54, provides that the school lands shall 
be administered by the Minister under direction of the Governor 
in Council. Section 47 provides that lands containing coal or 
other minerals whether in surveyed or unsui veyed territory, shall 
not be subject to the provisions of this Act respecting sale or 
homestead entry, but shall be disposed of in such manner and 
on such terms and conditions as arc from time to time fixed by 
Governor in Council by regulations made in that behalf.

By Order in council of June 11, 1902. in virtue of the provisions 
of sec. 47 of the Dominion Lands Act, the issue of leases of school 
lands in Manitoba and the Northwest Territories for coal-mining 
purposes was authorized for the development of coal mines under
lying such school lands, subject to the following terms and con
ditions:—

1. Louses of school lands for coal mining purposes shall bo for a period 
not exceeding ton years, etc.

3. The lessee shall, in addition to the ground rent, pay a royalty of 
ten cents per ton on all coal taken out of the mine. etc.

0. Failure to commence active operations within one year and to work

CAN

Ex. C.

The Kino 
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Paulson.
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the mine within two yours after the commencement of the terms of the lease, CAN. 
or to pay the ground rent or royalty as before provided, shall subject the
lessee to the forfeiture of the lease and to resumption of the land by the _’
Crown. The Kino

These regulations will lie found in the Dominion Statutes of pAV*'H0V 
1903. 3 Edw. VII., XXIX. —

OUMlt. J.
Section 47 of the Dominion Lands Act was repealed by eh. 15 

of 55 & 56 Viet., sec. 5. There is no material difference with the 
exception that the lease may be granted for 20 years instead of 
5 years.

My own view of the grammatical meaning of this clause 12 
would confine the power of the Minister to excuse to a period 
after the expiration of the two years. Then this construction 
is greatly fortified by the fact that the Governor in Council by 
their regulations provided that the mines must be opened and 
worked within two years. It was strongly contended by Mr.
Lewis before me that sec. 24, which provides that the school lands 
shall he administered by the Minister, gave power to the Minister 
as part of his administration to grant a lease on terms different 
from the provisions and regulations passed by the Governor in 
Council. 1 cannot that view. [Reference to Quebec
Skating Club v. The Queen, 3 Can. Ex. 398.].

It was strenuously pressed before me both by Mr. Armour 
and Mr. Lewis, that no forfeiture arises without first re-establish
ing their title by information of intrusion or some other proceeding.
And the contention is that the rent had been received prior to the 
forfeiture which estopped the Crown from taking advantage of 
this forfeiture. An instructive case on this point is the ease of 
Emerson v. Maddison, 34 Can. 8.C.R. 533, [1906] A.C. 569. A 
reference to the judgment of the Privy Council at p. 575 would 
shew that the Crown is to be considered always in possession.
The facts of that case were different in that the Crown had granted 
the lands to another person who had entered into occupation. In 
the case before me, the lease is of mining rights, and Paulson was 
not in occupation of what was leased to him at the time of the 
lease to the Coke and Coal Company.

[Reference to Robertson’s Civil Proceedings against the Crown,
Ed. 1908 at p. 183; Haul is v. LeGros, 4 C.B.N.S. 539 ; Dumpor's 
Case, 1 Sm. L.C. 44; Davenport v. The Queen, L.R. 3 A.C. 115.]

The contention put forward is that on July 8, 1909, a marked

8
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CAN. cheque for $90 payable to the order of the Deputy of the Minister
Ex. C. of the Department of the Interior, in payment of the rental for

The Kino the year ending July 15, 1910, for coal-mining purposes of the
tf.

Paulson. east half of section 29, was sent to the department. A letter was 
written on July 14, 1909, signed by Mr. Keyes, ex. No. 40, in
which he states that he begs
to acknowledge the receipt of your letter of the 9th instant, enclosing your 
cheque for $90 in payment of the rental for the year ending the 15th July, 
1910, for coal mining purposes of the east half, sec. 29, township 7. range 4, 
west 5th meridian, which is leased to Mr. Paul A. Paulson, for coal mining, 
and to say that the amount in question is accepted conditionally, pending 
a decision in regard to the extension of time asked for by Mr. Paulson, which 
cannot be settled until the Minister's return.

On September 13, 1909, a letter was written to Mr. Paulson 
addressed to him at his place of residence mentioned in the lease; 
and a similar letter was also written to Messrs. Lewis & Smellie 
of the same date, by which they were notified that the lease to 
Paulson had been cancelled. Messrs. Lewis & Smellie were trans
acting the whole business in connection with this lease and acting 
for and on behalf of Paulson; and it is conceded that they received 
this letter. I also think that the subsequent correspondence in
dicates that Paulson duly received the notice. It seems tome 
impossible to contend under the provisions of the statute and of 
the order in council, to which 1 have referred, that such a receipt 
of rent would be treated as waiver. If the Minister himself had 
no power to waive, a fortiori a subordinate was equally without 
power. I think that the lease having been cancelled there was 
no power on the part of the Minister to revive the lease, and that 
the contention, if it is essential to the determination of the case, 
put forward in the information on the part of the Crown, is well 
founded.

Moreover, I think a careful perusal of the correspondence, 
coupled with the declaration of Paulson, shews that there never was 
a bond fide intention on the part of Paulson of mining the lands 
in question unless he could obtain the consent from the defendants 
the International Coal and Coke Co., Ltd. In one letter it is 
stated that he has a controlling interest in that company; but 
at the trial it was stated by counsel that that statement is not 
correct. The coke company and Mr. Paulson are at daggers 
drawn, and absolutely refuse and decline to confer upon Paulson 
any right to utilize their property for the transmission of the coal.
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In order to mine the property leased to Paulson it would, 
according to his contentions, 1><* necessary to go down about 2.00(1 
feet, a matter that would make it absolutely impracticable com
mercially to mine on the location in question. It is to my mind 
absolutely clear that what the defendant Paulson was seeking to 
do was to hold his lease without complying with the terms of it, 
with the view to compelling tin* coke company to buy him out. 
The earlier representations in the correspondence shew that the 
excuse put forward for obtaining further extension of time was 
the fact that the property in question could not lx* mined until the 
coal company who had mining rights on either side of Paulson's 
concessions reached his location, and was always upon the repre
sentation that it would be impossible for him to commence opera
tions until the coke company approached his location that the 
delays were obtained.

I think the Crown is entitled to a declaration that Paulson's 
lease was properly cancelled for the reasons I have stated. Had 
the proper course been pursued and the Crown waited until a 
petition of right for damages, if a fiat were granted, had been 
brought, Paulson's damage* would have boon nothing or merely 
technical. 1 think, under the circumstances of the case, each 
party should bear their own costs.

Judgment accordiugly.

REX v. PRENTICE.
Alberta Supreme Court, Stuart. Heel,- amt Simmons, ./•/. October 23, 1014.
1. Witnesses (§ II C—47)—Privilege—Authorization <>r solicitor's act.

The authorization or direction to a solicitor to send a letter on behalf 
of the client is not within the privilege between solicitor and client, 
and the latter, called as a witness in a criminal case in which he was the 
complainant, cannot on that ground decline to answer a question put 
by counsel for the accused whether he, the witness, hud not authorised 
his solicitor, at or about the time the accused brought civil proceedings 
against the complainant, to write a particular letter which the solicitor 
had sent to the solicitor for the accused.

2. Trial (§ I C—10)—Discretion—Re-cai.lixu witness on collateral
ISSUE AS TO CREDIT.

The Judge trying a criminal case without a jury has a discretion to 
refuse to re-call one of the accused who had given evidence on his own 
behalf for the purpose of giving further evidence tendered merely to 
confirm the credibility of one of his own witnesses as to a < iron instance 
brought out on the latter's cross-examination which was not relevant 
to any fact in issue.

3. False pretences (§ I—10)—Fraudulently inducing execution of
VALUABLE SECURITY.

A cheque on a bank is a "valuable security" within the statutory 
definition of that term under Cr. Code, see. 2 (4Ô), although not covering
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the entire fund against which it is drawn, as regards the offence under 
Cr. Code, sec. 400, of inducing the execution of a valuable security 
by fraud.

(ft. v. Wagner, 6 Can. Cr. Cas. 113; ft. v. Hope, 17 Ont. R. 463; ft. v. 
Rymal, 17 Ont. R. 227, referred to.)
Crown Case reserved on a trial before Scott, J.
E. B. Cogswell and A. (1. Mac Kay, K.C., for the prosecution. 
O. M. Bigyar, K.C., for defendant Prentice.
Frank Ford, K.C., for defendant Wright.
Stuart, J.:—I agree, for the reasons given by my brother 

Beck, in the answer he proposes to give to the first question 
reserved. With regard to the seeond question, however, I feel 
compelled to take a different view.

The accused was charged with the crime of forgery. The 
complainant was one Brown, who was a chief witness for the 
Crown at the trial. The defence attempted to attack the credi
bility of Brown by shewing bias or improper motive. This the 
defence was, of course*, entitled to do, but it must Ik* remembered 
that the existence or non-existence of bias or improper motive 
was a mere sul>ordinate issue. The decision of that issue was 
only of importance for the purpose of affecting the credibility 
of Brown. Then, when evidence of conduct on the part of Brown 
tending to shew bias was given, a still more subordinate issue 
of fact appeared, liecause the conduct alleged was denied. It 
was with respect to this sutxmlinate issue of fact, viz., whether 
the alleged conduct tending to shew bias had in fact occurred, 
that there was a conflict of testimony and a subordinate ques
tion of credibility again aro-c The way in which the matter 
arose was this: Brown, in cross-examination, denied having had 
an interview' in his office with two men named Jacinsky and 
Miller, and denied having at such interview asked Jacinsky to 
make representations to Wright (one of the accused) that if 
Wright could give evidence against Prentice, ho (Brown) would 
1)C ready to take him (Wright) into his (Brown's) employ and 
see that he (Wright) got off all right. Miller was called as a 
witness for the defence, and gave evidence that Brown had told 
him and Jacinsky that if Wright would come down to him and 
explain the whole thing to him, he would put him all right. Miller 
added that he took from this that Brown was going to go after 
Prentice. The defence afterwards applied to allow Wright to Ixi 

recalled for the purpose of giving evidence as to his conversation 
with Jacinsky. This the trial Judge refused.
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The exact questions proposed to be put to Wright upon his 
recall are not stated in the case, and if we confine the matter 
strictly to what is before us, it seems to me that we cannot possibly 
interfere with the decision of the trial Judge. Every subject of 
conversation, no matter of what kind, between Wright and 
Jacinsky would certainly not In* ipso facto admissible in evidence. 
It was stated to us, however, that the conversation proposed to 
1m* proven was to the effect that Jacinsky had in fact conveyed 
such a message to Wright as was suggested in Miller's testimony.
1 assume that the evidence of Miller was capable of bearing the 
construction that Brown was suggesting to Miller and Jackinsky 
that they or one of them should go and tell Wright what he said.

It seems to me the case stands somewhat like this: Jacinsky 
was not called as a witness, for what reason we do not know. 
But, suppose he had been called and had said that Brown had 
told him to go and give Wright the message referred to, and 
suppose counsel h;vl then asked, “and did you go and give the 
message to Wright?” would not that question have been ex
cluded as irrelevant? I think it would have been, strictly speak
ing, inadmissible, although, doubtless, little objection would in 
such a case Ik* made. The fact was not relevant to either the 
main issue or the subordinate issue of bias. In Jaeinsky’s own 
mouth the last five words of such a sentence as “Brown told me 
to tell Wright that, and I told him, too," could only be self-con
firmatory.

Then, instead of that situation, we have Miller swearing that 
Brown sent a message by Jacinsky, we have Jacinsky not called 
at all, and then Wright, one of the accused, who had listened to 
Miller’s testimony, proposed to be recalled to say that Jacinsky 
had delivered the message. The delivery of the message was not 
relevant to any fact in issue, but was only suggested ns con
firmatory of Miller’s story that a message had lM*cn sent, the 
sending of the message being the only really relevant fact. Cer
tainly, if Jacinsky could not tell nlnnit his conveyance of the 
message, there seems little reason why the accused should listen 
to Miller and then jump up and say “yes, and I received that 
message from Jacinsky,” and ask that evidence to be considered 
as having any probative force in confirming the testimony of his 
witness Miller. If a third and disinterested person had testified 
to having heard Jacinsky give the message, it is possible that
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ALTA. his evidence might he technically admissible. But it seems to
8.C. me that in the actual situation it was at least a matter for the
Rex

V.
Prentice

trial Judge's discretion.
Moreover, I think we reach here ramifications which have 

become too detailed. Wigmore on Evidence, at par. 951, in
referring to the question of the admissibility of the details of a 
quarrel out of which bias is alleged to have arisen, says:—

“In two ways inconvenience may ensue: (1) The de
tailed inquiries, the denials, and the explanations are liable 
to lead to multifariousness and a confusion of issues."
The other inconvenience is not relevant here, but the author 

goes on to say that it is commonly held that the details of a 
quarrel or other conduct may be excluded in the trial Court's 
discretion. Although we have not here a question (. details of 
a quarrel, yet the situation was not dissimilar. The matter was 
reaching into ramifications both of issues and credibility. The 
trial Judge may well have thought that the matter had gone far 
enough. There being no jury there, he may have decided that 
the proposed evidence of the accused Wright tendered merely 
to confirm the credibility of one of his own witnesses, whose 
testimony he had already listened to would be of no real value 
or assistance to him in any case. I think the evidence, if ad
missible at nil, which I doubt very much, was only admissible 
in the trial Judge's discretion. I cannot see that that discretion 
was improperly exercised in the circumstances of the present case 
or that any wrong was done to the accused. 1 would, therefore, 
answer the second question in the affirmative.

I would also answer the third question in the affirmative. 
The charge was one under sec. 400 of the Criminal Code. The 
documents in question were cheques on the Bank of B.N.A. 
The question reserved is whether the definition of a “ valuable 
security" contained in sec. 2, sub-sec. 40, of the Code is sufficiently 
wide to bring documents of the kind in question within it in the 
absence of allegation or evidence that each covered the whole of 
the deposit.

In my opinion, we do not need to rest upon the first part of 
the definition of a valuable security. The second part says that 

“valuable security" . . . also includes any debenture,
deed, bond, bill, note, warrant, order or other seeurity for
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money or for payment of money, whether of Canada or of 
any province thereof, or of the Vnitcd Kingdom, or of any 
British colony or possession, of any foreign state.”
The only reason urged why these cheques should not he con

sidered as “hills or orders for the payment of money” was that 
the true interpretation of the clause quoted is that the documents 
described must he documents “of,” i.e., issued by, Canada or 
any province thereof, etc., and that the clause does not mean 
merely “money of Canada, etc.,” in the sense of defining the 
currency, because, so it was said, the inclusion of the words “or 
of any province thereof” could not have any meaning in such 
a ease, inasmuch as a province does not control or issue currency. 
But it seems to me that the reference is clearly to currency. 
Both the definition and the crime go at least as far hack as the 
Larceny Act, 32-33 Viet. eh. 21, sec. 95 and sec. 1. That was 
in 1869, just two years after confederation, when the provinces 
ceased to have the right to control currency. The reference to 
the provinces was obviously put in in order to cover any belated 
case of reference in the document to old currency and the reten
tion of the words is t a survival. The cases of Hex v. 
Wagner, 6 Can. Cr. (’as. 113, Hey. v. Hope, 17 O.R. 463, and 
Hey. v. Hymul, 17 O.R. 227, all dealt with documents not issued 
by any government, but merely by private persons, and in none 
of those cases was the present argument advanced at all. It 
was apparently tacitly assumed that the reference in the defini
tion was merely to currency and to nothing else. For these 
reasons 1 think the documents came within the meaning of the 
portion of the definition to which 1 have referred.

1 agree that a negative answer to the first question involves 
the necessity of a new trial. If we had all the evidence before 
us, it is perhaps possible that we might conclude that no sub
stantial miscarriage of justice or wrong had been done, but, as 
the case is stated, I think we must decide that the exclusion of 
relevant evidence touching the credibility of an important witness 
must be treated as a substantial wrong to the accused.

Beck, J.: -The first question raises this point: (’an a wit
ness, on the ground of privilege, be allowed to refuse to answer 
the question whether he authorized or directed his solicitor to 
make a certain communication to the solicitor for the opposite

ALTA.

8. C. 

Rkx

Pbextick

1



796 Dominion Law Reports. |20 D.L.R.

ALTA.

S. C.

Rex

Pies tick.

party in anticipated or pending litigation. The learned Judge’s 
ruling is distinctly placed on the ground of privilege in the wit
ness, not on the ground that the question was irrelevant or 
vexatious (Rule 199). The whole question of privileged communi
cations lietween client and solicitor is discussed at great length 
in Wigmore on Evidence, ch. LXXX. The rule is there formu
lated, par. 2292, with, I think, sufficient accuracy:—

“Where legal advice of any kind is sought from a pro
fessional legal adviser in his capacity as such, the communi
cations relevant to that purpose, made in confidence by the 
client, are at his instance permanently protected from dis
closure by himself or by the legal adviser, except the client 
waives the protection.”
It surely is Iteyond question that the contents of the com

munication itself from the witness' solicitor to the solicitor for 
the opposite party which, in order to avoid confusion I shall 
call the letter, do not come under the privilege, for the contents 
of the letter were ex hypothec intended to Ik* made known to 
a third party in adverse interest, and therefore neither the con
tents nor the actual letter itself can possibly Ik* said to have been 
communicated by the client to the solicitor in confidence. It 
seems almost, if not equally, plain that the authorization or 
direction to send the letter does not come under the privilege, 
for the mere authorization or direction is not a statement made 
for the purpose of obtaining advice. The question of fact whether 
or not the authorization or direction was given “is not within 
the mischief which that rule is intended to guard against ; and 
therefore, is not within the rule”: l)a<l)orouyh v. liairlirm, 3 Myl. 
A: Cr. 515, 40 E.R. 1025. 1, therefore, think the ruling of the 
learned trial Judge in respect of the first question reserved was 
wrong.

The second question raises some difficult points : The evi
dence of a person present and hearing a communication made 
by another to a third party clearly is equally admissible with 
the evidence of the person by or to whom the communication 
was made. The fact that the eommunieation is suggested to l>e 
an authorization or direction cannot affect the question. Miller’s 
evidence was, therefore, admissible. His evidence, however, fell 
short of what the question to Brown suggested it would be. 
Miller’s evidence was to the effect that Brown had said to him
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and Jacinsky that if Wright (one of the accused) would come to ALTA.

Brown and explain the whole affair to him, he would put him 
all right, and that from this statement of Brown's he inferred 
that Brown was intending to prosecute Prentice (charged jointly 
with Wright in this prosecution). The question to Brown sug
gested that Brown had requested Jacinsky to convey to Wright 
what Brown had said. It seems to me that, under the circum
stances, it was quite open to counsel for the accused to con
tend that by implication there was such a request on Brown’s 
part or at least an authorization. If this is so, would the evi
dence of Wright to the effect that Jacinsky did in fact convey 
to him such a message as coming from Brown be admissible, 
although but for some proof of Jacinsky's authority to convey 
it, it would clearly not be admissible? It seems to me that it 
was admissible as going to the credit < * Brown in relation to his 
denial of the conversation, and therefore to his evidence generally. 
It is true that the general rule is that a witness cannot be con
tradicted with regard to matters irrelevant to the issue, but to 
this there is an exception if the matter suggested by the ques
tion. though irrelevant, would tend to shew that the witness was 
biased against the opposite party: Phipson on Ev., ftth ed., pp. 
477-8. It seems to me that if Brown were shewn to have made 
the statement which he denied, bias against Prentice would be 
shewn or could be inferred. The evidence excluded was tendered 
by Prentice's counsel. But then it may be urged that this goes 
no further than to say that Miller's evidence on that point was 
properly received; but I think it goes further than that. 1 think 
that had the evidence of Wright upon this point been admitted, 
it would have been a not improper observation of the trial Judge 
to make to the jury, had there been one, to have said:

“Gentlemen,- The credibility of Brown has been attacked; 
it is urged that he has a strongly antagonistic feeling towards 
Prentice. In considering whether this is so, it will be proper 
to consider in what respects Brown has been contradicted 
by other witnesses. He has been contradicted by Miller with 
regard to a conversation said to have taken place between 
Brown, Miller and Jacinsky, and, in trying to determine 
whether you believe Brown or Miller, it will In* proper for 
you to advert to the fact that (assuming such evidence had

52—20 D.1..R.
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ALTA.

R. C. 

Rf.x

Prentice.

been given) what Wright says Jacinsky did in fact tell him 
agrees with Miller’s evidence about the conversation with 
Brown.”
It seems to me, therefore, that the evidence of Wright was 

admissible as confirmatory of the evidence of Miller for the pur
pose of shewing bias on the part of Brown against the accused 
Prentice, and that, as the question before us is apparently intended 
to raise the substantial ground of the admissibility of the evi
dence—(Wright was proposed to be called before the conclusion 
of the evidence for the accused)—the learned Judge’s ruling 
should l>e held to have l»een wrong.

The third question is substantially whether a cheque on a 
general current Recount is a “ valuable security.”

The interpretation which counsel for the accused seek to put 
upon the words of sec. 2, sub-sec. 40, of the Criminal Code, 
interpreting “ valuable security,” is this: That, whereas the open
ing words are ‘‘any order, exchequer, acquittance or other security 
entitling or evidencing the title of any person to any share or 
interest in any public stock or funds, etc., or in any fund of any 
body corporate, company or society, ete.,” and then says: “Or 
to any deposit in any savings bank or other bank,” the use of 
the words “any share or interest in” in the first case shews that, 
these words not l>eing repeated Indore the word “deposit,” the 
intention was not to cover any share or interest in a deposit, 
but a deposit as a totality. I think this argument not sound. 
The answer to it could be put in more ways than one, but perhaps 
the clearest is this: The expression “share or interest” does not 
mean merely any kind of an interest, share being taken in the 
sense of an interest only coupled with the idea of proportion, 
but means a share—in the sense in which it is used in speaking 
of a share in the capital stock of a company—or other interest 
of a like nature, such as stock, funded exchequer bills, or funded 
securities guaranteed by the (lovernment. In this view the 
comparison or contrast is between “deposit” and “share or 
interest,” not “any public stock or fund,” and “any share or” 
other “interest” of a like nature is then seen to be in the same 
category as “any deposit,” and each is a totality in the same 
sense, and then, as the greater includes the less, and the whole 
includes all its parts, to both “any share or interest” and to
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“any deposit” may lx* added the words “or any part thereof 
or interest therein.” 1 think, therefore, the learned Judge's 
ruling on this point was right.

Having held that certain evidence tendered on liehalf of the 
accused was improperly not received, I think there should Ik* 
a new trial. 1 think the evidence rejected may reasonably Ik* 
supposed to Im* of such a character that, if given, it might have 
affected the mind of the trial Judge in deciding whether or not 
the defendant was guilty. The Judge himself says tnat he can
not say whether it would or not. 1 think, therefore, “some sub
stantial wrong or miscarriage was thereby occasioned on the 
trial” (sec. 1019). See Makin v. A.-G. for Sew South Wales, 
(1894] A.C. 57.

Simmons, J„ also agreed for reasons given in writing, that 
the ruling of the trial Judge was incorrect and that there should 
he a new trial.

ALTA

8.0.

Rex

l'BENTICE.

Htmmoiu. J.

Sew trial ordered.
JAMES v TOWN OF BRIDGEWATER. N s

X oiii Scotia Supreme Court, tiro ham, H..I. December 22. 11H4. ç (■
1. Dam auks (I HIE—1351—Touts- Rican an own km—I)a.xi above—Ac 

CUMULATED WATER—FLOODING LAND.
A lower riparian proprietor may recover damages against the upper 

proprietor who dams up the water of the river and then releases the 
accumulated water in large volumes whereby the plaiutitr* land 
is overflowed and crops damaged.

I Miner v. (lilmour. 12 Moo. IM . 131 ; thirl,., \. Rylaml». L.R. 3 
H.L. 330; Metier V. If. ami II. Canal Co., 12.» N.X. 355, referred to.
McDougall v. Snifter, I.» D.L.R. III. 20 0.1..R. its. and llmlnon \
X a paner, 31 O.L.R. 47. distinguished.!

Action for damages and an injunction.
Judgment for plaintiff.
McLean, K.C., and Marge son, for the plaintiff.
Arthur Roberts, K.C., for defendant town.

Graham, B.J. :—By the Acts of 1897, eh. 103, a company oral»*, w, 
known as the Bridgewater Power Co. Ltd., was incorporated 
with power to acquire water powers situate on the Petite 
Reviere Stream, near 11 ebbs Mills a few miles out of Bridge- 
water, to establish and maintain reservoirs and keep back the 
water, etc., to produce a continuous power for the purposes of the 
company. By sec. 20, provision was made for compensation by 
agreement or otherwise by arbitration for. among other things,
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By the A eta of 1900, eh. 93, an A et for supplying the Town 
of Bridgewater electric light and control of water for water sup
ply. the town was authorized to purchase the undertaking of 
the Bridgewater Power Co. and the franchises, rights, privi

«iraham, K..J. leges, etc. By section 2 the town in addition to any lands, ease
ments, control of water supply, powers, privileges, rights or 
other privileges of the Petite Reviere stream acquired by the 
first section was authorized to acquire, among other things, pond 
rights of flowage and water power upon the said Petite Reviere 
stream. Among other things, for the purpose of providing the 
town with control of water for a water supply for domestic, fire 
or other purposes, and if the parties could not agree for the pur
chase of the same, the town was authorized to acquire the 
same by the procedure set out in see. 20, eh. 103 of Acts of 
1897. In 1901, eh. 116, an Act for supplying the town of Bridge- 
water with water was passed. In addition to the powers al
ready mentioned in the Acts of 1900, extension powers were 
given to the town to provide a sufficient supply of water for 
the town. Also provisions for compensation were made.

The first five sections of this Act appear for the most part 
to have been copied from the Act to supply the town of North 
Sydney with water : eh. 44 of the Acts of 1896. 1 mention that 
circumstance because those sections were under consideration 
in the ease of Leaky v. North Sydney, 37 Can. S.C.R. 464.

The town council now has on the Petite Reviere a concrete 
dam, 133 feet long, with earthwork dams at either end. In the 
concrete dam are five spillways 5 feet in width, with splash
boards which can be adjusted to lower or increase the water 
level. Also at one end a sluice with a hoist gate through which 
a private owner obtains by means of a canal, water to cover 
when required, his cranberry bog. The plaintiff is a riparian 
owner on the Petite Reviere just below the dam holding f> acres 
of land with house and barn, which property was acquired in 
1906. In the latter part of the month of May, 1913, there was a 
considerable rainfall. On May 23, the rainfall in that locality
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was one inch and 65/100 of one inch. And on May 30 two inches N-s- 
and 60/100 of an inch. S. <.

On May 30, Maurice Hebb, the superintendent whose duty T“M"S 
it was to look after the water supply removed three of the > 
boards which are 6 inches wide, one from each section. The iiuiih.i

next day, by his direction, his brother Clarence Hebb. took out WATK*
a splash board from each of the three sections of the dams. And fin,l,ei" K 1 
on the next day or the day after, Maurice Hebb took out some 
more of the splash boards. He also (for the system consists of 
three lakes. Hchhs Lake, 2.100 acres and above that Milipsigutc 
Lake, 2.400. and above that Melankcy Lake. 3.100 acres in ex
tent) went to Milipsigate Lake and put an extra top of 0 inches 
to hold back the water at that place. This was on the second 
or third day of the days I have mentioned. The escaping water 
overflowed part of the plaintiff’s lot and remained there for a 
period of 8 or 9 days. It appears that the bed of the river 
below is too narrow to carry off such a large volume as had ac
cumulated. and was let loose. From the water lying on the 
land the grass was injured in its growth, also some cabbage 
plants which had been set out and the soil had been removed.
The plaintiff's action is for damages and an injunction because 
of flooding the plaintiff's land by accumulating the water and 
releasing it in large volumes. And also because of negligence 
in the manner of allowing the water to escape. I think that the 
general law creating the duty of one riparian owner to one below 
him. Miner v. Gilmour, 12 Moore P.C. 131. 156. and the well- 
known principle established in Fletcher v. Hylands, L.R. 3 ILL.
330, 339. would enable the to succeed in this action
unless the provisions for acquiring land and rights and privi
leges and giving compensation therefor mentioned in this stat
ute take the ease out of those principles.

Vntil the defendant satisfied the requirements of those stat
utes they were simply wrongdoers in respect to the plaintiff's 
land. They had no right to dam up the water of the river and 
then allow the accumulation to escape upon the plaintiff's land 
overflowing it: McKee v. Delaware and Hudson Canal Co.,
125 New York 355. Let us see what they did in respect to the 
acquisition of and compensation for the plaintiff's rights. As

8

16
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N. S. I said the plaintiff did not acquire this land until 1905 and
s. c. there had not been in respect to the part now in question any

Town of

acquisition from or compensation to any predecessor in title 
of the plaintiff. The plaintiff did not apparently at first learn 
of the plaintiff's rights. There was, however, a complaint made 
in June, 1910, not of flooding this land but of withholding water.

Orehern. E.J. On October 21, 1911. the plaintiff and her husband for the sum 
of $50 released all the past damage and in respect to the future 
this provision was made. I copy it.

Ami further that they the wild Amanda K. .lame* and R. Melbourne 
•fames do and each of them doth hereby release, remise, eoyvey and con
firm unto the *aid town of Bridgewater, it* successor* and assign* the 
full right, power, privilege and authority to Hood and overflow with the 
water* of said Petite Rcviere River any and all of the «aid lands of said 
Amanda .lames at llehhville aforesaid at any time and at all time* in 
and during the months of October, November. December. January, Febru 
ary. March and April in each and every year hereafter providing how
ever that the *aid Hooding or overflowing i* not made any greater or 
higher than it has been at any time heretofore from or caused by the 
water* of the said river together with the right and privilege to which 
the said Amanda K. .lame* and It. Mellwnirne .lames do and eaeli of 
them doth hereby consent and agree to and for the said town at aux and 
all times hereafter of diverting and ehanging the course and water* of the 
said Petite Reviere River in any manner or as the said town may wish 
providing however that the same shall not be diverted except the overflow - 
ing hereinbefore provided for over or on the lands now owned by the said 
Amanda K. .lame* or any part thereof. And the easement* and appurten 
a nee* to the same la-longing, or in anywise appertaining. To have and to 
hold the same unto and to the use of the said town. Later there was a 
case of overflowing in a month not covered by this instrument and with 
out prejudice the town paid and the plaiutilF accepted in full of all claims 
to date, that is the Iflth of February, 1913. the sum of $15.

Now, the overflowing complained of in this action took place 
in May. 1913, and therefore is not covered by the instrument 1 
have quoted from. The statute as to acquisition and compen
sation have not been satisfied and the defendant is therefore a 
wrongdoer. Under the case of Leahy v. Xorlli S y tint //, 37 < an. 
S.C.R. 4(14. in such ease an action may be maintained for dam
ages and an injunction. In my opinion, this injury does not 
come rule as to the Act of God. Taking this evidence
as a whole I did not get the impression that it was an unprece
dented rainfall, and in the following year in May, there was an
other overflow very nearly as great. The releasing of the water

6^94
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was voluntary here. The trouble seemed to have been caused by 
the superintendent eommeneing late to release the water at the 
lower dam and not raising the upper dam earlier and in not 
releasing the water more gradually. It appears from the dis
tance of the lakes . that it takes some time for the in
creased volume of water to reach Hebbs' dam and this gives 
notice.

1 think the ease is not within the decision» of the appellate 
division in Ontario: McDuuyaU v. Snider, IT» D.L.H. 111. 20 O. 
L.R. 448, and Hudson v. Napanee, 31 O.L.R. 47.

In my opinion there should be judgment for the plaintiff 
and 1 assess the damages at the sum of $30. and I grant an in
junction as prayed.

N.S

s.(\

Iamks

Town of 
Hkiikik-

firahani, K..1.

FREDERICTON A GRAND LAKE COAL AND R. CO. v. HARDING N. B.
Xnc Hrii>iwrick Hup me Court. Sir Freilerie Hnrkrr. White, Hurry, ~—

ami MeKimrii, .ht. Yorewfter 21. 1013. S. C.

I. CONTRACTS ( g \' A—08)—DKHCRIITION I Xll RTAI X It—TKBMK OF CON 
TRACT—KLKCTION.

Vnvrrtainty of description of the subject mutter in the sale of land 
may Ik* aided by a right of election vested by the terms of the contract 
in the purchaser whereby the latter i* given the power of rendering 
certain that which liefore was undetermined, and so make the sale en 
foreeo'ble by a decree for specific |H*rformance.

| thirl:muiitun v. Ihickiiuinlun, 5 II. & X. 2lit : llubson v. lilaekburn,
1 My|. & K. 571 ; Humble v. Iliypale. IK W.It. 740: .tenkina v. itreen,
27 Itcv. 437, referred to. |

Appeal by the defendant from the judgment of McLeod. ,1.. 
in the plaintiffs favour ordering specific performance of an 
agreement by defendant to sell land to the plaintiff.

Appeal dismissed.
,/. />. Phinmy, K.(and F. A. Piters, for the defendant.
A. ./. (iregory, K.C.. and H. li. Ilunson, for the plaintiff.
Barker, C.J.:—I think this appeal must be dismissed with tuner <\j. 

costs. Tilt* only question which seems to me of any importance 
is as to the selection of the road to the station. The learned 
Judge held that under the contract sought to be enforced tin- 
right of selection was in the plaintiff subject to this that tin- 
right must not be exercised unreasonably or in a manner op
pressive to the owner or so us to cause him unnecessary incon
venience in the use of the remainder of his land. The Judge

1
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bawvi his decision on thv caws of Jenkins v. (Sreen (1858), 27 
Bcav. 4)17 (much more fully reported in 5 dur. N.S. 1104). and 
Rumble v. He y gate, 18 W.H. 749. in which the Court applied 
the rule that the right of Helrction is in the party who ban the 
firxt act to do. It doea not aoem to me neccHaary to reaort to any 
technical or arbitrary rule of eonatruction in order to determine 
the question aa to the right of «election, for it ia ' not
only from the terms of the contract itaelf but from the e 
of the transact ion and the property involved, that the right was 
in the plaintiff. Thv contract in quewtion ia partly printed and 
partly written. The printed part ia a general form of agreement 
uaed by the railway company f< r execution by the owner* of the 
land through which the plaintiff a railway waa to run to secure 
to them the right to locate and eonetruet their railway and later 
on to obtain from the ownera formal conveyance* of the landa 
when located. By thia agreement the defendant licenaed and 
permitted the company by ita engineer*, contractor*, servant* 
and agent* to enter hia land and to survey, lay out. locate, build, 
maintain ami operate a line of railway thereon. The defendant 
also for the consideration mentioned, granted, bargained, sold, 
assigned, transfer red, conveyed ami set over to the plaintiff the 
right of way for the said line of railway in. over ami across hia 
said land, ami all and so much of the land as the company by 
ita engineers, contractors, servants and agents might survey, 
lay out. locate ami construct and aa the same might be laid out 
and marked off. not exceeding the width provided by law’. The 
agreement also contains a covenant on the part of the defendant 
that he will at the request of the company make and execute any 
other deed ami conveyance “of the lamia, tenements 
taments so sun-eyed, located ami marked off for the said line of 
railway.” that the company might require, and that in the mean
time the defendant so far as any title to the lands so surveyed, 
located ami marked off. might remain in him. should 
Heized thereof in trust for the list1 of the company “for the pur
pose of building, operating and maintaining” the railway and 
to permit the company and its engineers, contractors, servants 
and agents to enter thereupon and “locate, eonetruet, operate 
and the said line of railway.” This agreement, which

0

69

79

5044

78



20 D.L.R. | Frkdkricton, Etc., R. Co. v. Harding. 807»

ÎH executed under the defendant s hand and Heal, is not only a N B 
license for a valuable eoUHideration. to the plaintiff to take, une 8.C. 
and occupy that part of his land taken and «elected by the coin- pBE^KK1(T(,N 
puny for the location. count ruction anil operation of the railway. & i;h\m> 
but it in an equitable conveyance of the land itself which may be XVI, 
taken and selected for the purpose* of the company. In addition ^ " 
to this the agreement contains a covenant by the defendant to Hakimm 

execute any further conveyance which the company may require. B«rk.77-1 

and that in the meantime, that is. between the date of the agree 
ment and the execution of the further conveyance, any title 
which might remain in the defendant in the land taken and 
selected for the purposes of the railway, should be held by him 
in trust for the company. This is the effect and purport of the 
agreement so far as it is printed, and it seems beyond all doubt 
that the location of the road and the selection of the land re
quired for the purpose of its location, construction and operation 
were to be made by the plaintiff and not directly or indirectly 
by the defendant. The subject matter of his equitable convey
ance and his covenant for further assurance related solely to 
lands to be taken and selected by the company for the uses and 
purposes of its railway.

At the end of the printed part of the agreement and immedi
ately lief ore the testimonium clause these words are added in 
writing:

Including if required, land for «tation ground* up to Imt not exceeding 
200 feet in width and for a dhtanve of IWNI ft. in length of which imt 
more than 100 ft. from the centre line of the rail wax. *hall In- on tin- * >uth 
western side : also the land for a road from the highway to the *aid station 
grounds up to hut not exceeding 60 ft. in width.

The effect of this clause in my opinion is that the land to 
which the printed part of the agreement relates and which ad
mittedly was to be selected by the company for the purposes of 
the railway and which was conveyed equitably by the agreement 
and to form the subject matter of the conveyance sought by this 
suit includes the lands for a station and road to the highway and 
for the purposes and objects of the agreement they were all to 
be considered and dealt with alike. The words used in the 
printed part describing the lands which were to be used, selected 
and conveyed to the plaintiff by the defendant, were made by the
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agreement itself to include land for a station house and land for 
a road to the station. Vnless this is so the added words are 
meaningless and useless, for there would be nothing to indicate 
what was to be done in reference to the station ground and road. 
It is in my view altogether immaterial whether or not the com
pany could expropriate the land required for the road, because 
the company have bought it and promised to pay for it. And 
where the parties said as they did by their agreement that the 
lands to be acquired were to include what was required for the 
station house and road, the lands became a part of the lands to 
be located and surveyed by the railway company and which are 
included in the equitable transfer made by the agreement itself 
and of which the formal conveyance was to be afterwards made. 
The company was to have the location and survey of all these 
lands—including the land for station house and road—and the 
power to select is included in the power to locate. And there is 
nothing to indicate error on the learned Judge’s part in holding 
that the evidence failed to establish any oppressiveness or un
reasonable exercise of the power.

The appeal 1 think should be dismissed with costs.
Barry, J.:—The question* for determination upon this 

appeal may be reduced to two. Was the contract sought to be 
enforced so certain and definite as that specific performance 
thereof could be decreed; and. secondl . the defendants having 
by their agreement of May 17. 1912. contracted with the plain
tiff for “land for a road from the high wav to the station grounds 
up to. but not exceeding, 50 ft. in width” without delimiting the 
location of the proposed road, is the plaintiff entitled to the right 
of selection of the site of the road. The plaintiff did in fact on 
June 8, select the site, and afterwards built the road upon the 
site selected, from the highway road through about the centre of 
the defendants’ farm to the station grounds.

Evidence was given on the part of the defendants in an en
deavour to shew that this selection was particularly injurious to 
the farm, and an interference with the privacy of the defen
dants’ dwelling. The defendants always wanted the road con
structed along the lower line—the Miles side of the farm—and 
at the time the contract was entered into the defendant, James
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V. Harding intimated to the president of the plaintiff company N B 
that he desired the road there: hut the president at once said s.C.
that that would not do. that the company wanted the road along FBKnKRICT0N 
what was called the farm road; and it is this latter location & Grand 

which has l>ecn selected by the plaintiff company. From a per- ' AW0 
usai of the evidence 1 think it may be fairly eenough concluded 
that even if the defendant James P. Harding did not in terms Harding. 

acquiesce in the site of the road selected by the plaintiffs, lie did Barn, Je 
not. at all events offer any very strenuous objections to the site 
chosen, because we find him afterwards asking that a slight 
deviation be made in the course of the road, so as to avoid des
troying some ornamental trees on the farm, a request which was 
acceded to by the plaintiff company.

In contracts of this kind it is essential that the description 
of the subject matter should be so definite as that it may be 
known with certainty what the purchaser imagined himself to be 
contracting for, and that the Court may be able to ascertain 
what it is; and id cerium est quod cerium reddi potest. “Un
certainty of description of the subject matter may be got over 
by the election of one party to the contract, where the effect of 
the contract is to give such a right of election.” Fry Spec.
Perf.. 5th ed.. sec. 346. In discussing patent ambiguities, it is 
said in Broom’s Legal Maxims. 8th ed.. 4(i7, that although a 
patent ambiguity cannot be explained by extrinsic evidence, it 
may in some cases be helped by a right of election vested in the 
grantee or devisee, the power being given to him of rendering 
certain that which was before altogether uncertain and unde
termined. And see Duckmanton v. Duckmnnton (1860), 5 
11. & N. 219. Thus where a general grant is made of ten acres 
of ground adjoining or surrounding a particular house, part of 
a larger quantity of ground the choice of such ten acres is in 
the grantee; per Leach, M.R. in Ilobson v. Blackburn (1833),
1 Myl. & K. 571, 575. See Richardson v. Watson (1833), 4 
B. & A. 787.

Jenkins v. Green (1858), 27 Bcvan 437. and Bumble v. Hey- 
gaie, 18 W.R. 749. cited by Mr. Justice McLeod in the Chancery 
Division, are authorities for saying that an agreement to give as 
much of a thing as may be necessary for a specified purpose con-
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fera a right of a nature known to the law. and is not open to the 
objection of uncertainty ; and that under an agreement to give as 
much of a specified piece of land as may be necessary for a speci
fied purpose, when the quantity has been determined, the right 
of selecting the piece to be given belongs to the promisee. In 
Humble v. lleygale, supra, the objections were that neither 
quantity nor site was fixed. James, V.C., in the course of his 
judgment, at page 730 of the report says :—“1 am of the opinion 
that these objections are mere shadows which vanish when exam
ined by the light of common s^'se. The one as to quantity is no 
more than occurs in many cn as, for instance, in ‘estovers.’ 
You are to take as much as i*» wary, that is, as much as you 
require, not exceeding what is ik cessa ry. Then as to the site, the 
quantity being ascertained, the question is, who has the election 
of the site. Three quarters of an acre is admitted to be not more 
than necessary. Now in Co. Litt., 145 (a) it is said : ‘In case an 
election be given of two several things alwaics he which is the 
first agent, and which ought to do the first act, shall have the 
election.’ And, ‘if I give you one of my horses in my stable, 
there you shall have the election ; for you shall be the first agent 
by taking or seizure of one of them.’ Other illustrations of tin- 
same principle may be found in Comnyn’s Digest and Yiner’s 
Abridgement. I am of opinion that in this case, on that prin
ciple. the person to do the first act would have been the pur
chaser.” Sec also Padbury v. Clarke (1850). 32 Maen. &. G. 298: 
19 L.J. Oh. 533 ; Sanderson v. Cockermouth tV Worthington liy. 
(1849), 11 Beav. 497; W gluon v. Dunn (1887), 34 Ch. D. 569.

Something was said at the argument about the question of 
non-mutuality—that the contract was not binding upon the 
plaintiff, and being unenforceable- against the company, it was 
also unenforceable against the defendants, but I can find no ob
jection of this kind in the notice of this appeal. Also it is ob
jected on behalf of the appellants, that the defendant James I\ 
Harding signed the agreement under a mistake as to the price 
he was to receive for the lands required by the respondents ; that 
he really did not know* the effect of what he was signing. But 
this objection was swept away by the judgment of the learned 
trial Judge, who finds that before the defendant signed the agree-
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ment, it was handed to him and he looked it over. The defen
dant himself says he read the printed but not the written part of 
the agreement, but, says the learned Judge “he heard the written 
part dietated by Sir Thomas Tait. So I think there can be no 
doubt the* defendant understood that he was to receive $200 for 
the right-of-way and station grounds and road-way.” And. for 
myself, I think the evidence fully sustains that view.

Being of opinion that the contract is an enforceable one. and 
the right of selection of the site of the road-way in the plaintiff ; 
and the trial Judge having found that the selection made by the 
plaintiff was the logical and natural place for a road to the 
station grounds, and that such selection does not bear oppress
ively upon the defendants, I would dismiss this appeal, with 
costs.

White and McKeown, JJ., agreed that appeal should be dis
missed with costs.

MOUNT ROYAL TUNNEL AND TERMINAL CO. v. BROWN
(Quebec Court, .[tvhibald. UVtV 

October 27. I»14.
•nul Rrauilin, •/•/.

Hakim Mi.

QUE.

1. I'OVHTN (III AI—160)—(OVKT OK HS.VIKW. IJVKBM —DkPONIT HY COM
PANY—.1 VKIHIMCTIOX TO RKIIVCK—STATVTOHY POWBKS.

Th«‘ Court of Review. Que., Inin jurisdiction on appeal to reduce the 
amount ordered by « Judge of the Superior Court in Chamber* to lie 
deposited by a tunnel company before excavating under private prop
erty in pursuance of its statutory powers.

|C.P.R. v. Lillie Seminary, Hi Can. 8.C.R. tHMI; Riehelieu Ry, v. 
Menard. 7 Que. K.B. 48fl, referred to.]

Action to reduce amount of security.
Order accordingly.
L<ifleur, MacDougall, MaeFarlane tl Pope, for appellant. 
Beaubien d* Lamarche, for respondent.
The judgment of the Court was delivered by 
Archibald, J.:—This is a review which was before us of an 

order of a Judge of the Superior Court in Chambers compelling 
the Mt. Royal Tunnel & Terminal Co. to deposit for the security 
of respondents the sum of $35.000 as a condition of being per
mitted to continue excavation under the respondents’ property 
situate upoi McGill College Ave.

The quantity of property belonging to respondents which 
is affected by the tunnel is exceedingly small and the Tunnel
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Co. have, in virtue of a clause of their Act, notified the respon
dents of the works which were intended to lie made for the pur
pose of protecting the respondents' property from any damages 
whatsoever.

The sum of $35,000 appears to me greatly exaggerated, and 
if we have jurisdiction here to revise this judgment at all. 1 
should he disposed to give appellant relief by reducing the 
amount deposit to a sum not at the highest exceeding $10,000.

But a serious question is raised as to the jurisdiction of this 
Court to interfere with the order of the Judge in Chambers. 
The matter depends on art. 72 of the Code of Civil Procedure:

Deciftimw rendered by the Judge in Chamlx-i* upon matter» within the 
jurisdiction assigned to him. have the same force and effect as judgments 
of the Court and are in like manner subject to review, apjieal or any other 
remedies against judgments.

The principal argument of the respondents upon this article 
is: that under the provisions of the Railway Act. a Judge in 
giving an order such as that in question in this case, is not really 
acting as a Judge but as a persona destgnata, who might as 
well be any other person and would not necessarily lie a Judge 
at all, and that, therefore, art. 72 must be taken to apply to a 
Judge acting in the ordinary course of a regular proceeding 
specified in the Code of Civil Procedure, and not to a Judge 
designated for certain purposes under certain legislative acts. 
The main authority for this position is contained in the case of 
the C.P.H. v. The Little Seminary of Ste. Therese, 1C» Can. 
S.C.R. 606. In this case, a sum of $4.000 had been deposited by 
the Railway Co. seeking expropriation, in a bank, and an award 
of arbitrators had been rendered for a sum exceeding $4,000. 
The expropriated party petitioned the Judge in Chambers for 
the payment of the said sum of $4.000, which petition was 
granted. The judgment granting the order went into the 
Queen’s Bench and was maintained. Subsequently, an appeal 
was taken from the Queen’s Bench to the Supreme Court and 
there it was held that the order in question having been made 
by a Judge sitting in chandlers and further acting under the 
statute as a persona désignait!, the proceedings had not origin
ated in the. Superior Court within the meaning of sec. 28 of the 
Supreme and Exchequer Court Acts and the case was. therefore,
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not appealable. There is no holding in the ease that a Judge 
acting under the Railway Act did not act as a Judge but as 
persona designate!, but that opinion is expressed by several of 
the Judges in rendering their decisions. Taschereau. J . said:

This appeal must In- quashed on two distinct grounds: (I ) the so-called 
judgment rendered in the first instance was merely an order hy a Judge in 
Chambers. Now. no appeal lies to this Court but from a judgment ren 
dered in first instance by the Court. A .Judge in Chandlers does not con 
stitute a Court. (2) Vnder the Railway Act. the Judge, and not the 
Court, has exclusive jurisdiction in the matters now in contestation.

This second reason of Taschereau, J.. would undoubtedly 
deny to the Court the right to revise the decision of lie Judge 
in Chambers upon such points. Patterson, J., at p. (il7 said:

In my opinion it is most doubtful whether the matter was properly be
fore the Court of Queen's Hench or is properly before us.

And upon p. 619:
From these considerations, as well as from the language of the statute, 

it is plain that the Judge acts as persona design» la and does not repre
sent the Court to which he is attached.

It is. however, plain that these expressions of opinion are 
obiter dicta and did not contribute to the judgment and that 
the appeal was actually quashed as to jurisdi *tion in conse
quence of the provisions of the Supreme Court Act which lim
ited appeals to that Court to matters originating in thi Superior 
Court not including the decisions of Judges in Chambers. The 
judgment just above referred to is of date 1889. In 1898. a 
judgment was rendered by the Court of Appeals of this province 
in the case of East Valley of the Richelieu R. Co. v. Menard, 
7 Que. Q.B., 486. In this ease there were two dissidents. 
Blanchet and Bosse. JJ. The judgment was rendered by Sir 
Alex. Lacosts. C.J. The Chief Justice said:

QUE.
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Archibald. .1.

The law before the new Code of Procedure did not in general permit an 
appeal from the decision of a Judge in Chambers to the Court of Queen's 
Bench, but article 72 of the Code declared that there should be an appeal 
from a decision of the Judge in ( handlers in the same way as an appeal 
from the Superior Court. Now. art. 43 is that there is an appeal to the 
Court of Queen’s Bench from every judgment of the Superior Court unless 
it is otherwise provided.

From which we must conclude that there is an appeal to this 
Court from every judicial decision of the Judge in Chambers 
unless it be otherwise provided. The Chief Justice then went 
on to point out that thus giving an appeal from the decision of
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thv «Iudge in < ci1* in many Nuininary matter* would be of 
inconvenionee, but the Judge added:

We va limit ignurv tin» new rule of the Code wliivli ereatv* hii «Iwoliite 
right of ii|i|i«-al and we ran not draw distinction» where the law draw* none. 
Beside*, on what could we found a distinction? How could we clmoee !*•- 
tween the numerous references to the .lodge found in our statutes, those 
which are susceptible of npjieal in »ummnry procedure and those which are 
not susceptible of appeal.

1 believe that in general the law wishes that one shall proceed 
summarily in eases where there is no appeal. But the summary 
eharaeter of the procedure does not itself hinder the right of 
appeal, for example: in the ease of capias. Noil-contentious 
procedures are summary, nevertheless in very many cases they 
are susceptible of appeal. In fine, “says the Judge,”

It is added that the .lodge in a matter of expropriation i» only a 
I» rso mi ilraiij ato and that the articles 71 ami 72 of the ( ode of V.P. have 
no application.

Nevertheless, art. 70 says that the Judge in Chambers has 
jurisdiction in all rs which are referred to him by the law. 
Now, the statute concerning expropriations forms part of the 
law. The re* cites a judgment of the Supreme Court
in the case of the C.P.H. v. Le Collège tie Sit-Thérêne, l(i Can. 
S.C.R. 606. That Court, basing itself upon the Supreme Court 
Act which defines its jurisdiction, declared that there was no 
appeal from a judgment of the Court of Appeal confirming a 
decision of the Judge in matters of expropriation, under the 
Federal Act, because there was no appeal to the Supreme Court 
except in eases which have originated before the Court and four 
of the Judges expressed the opinion that the Judge in sueh mat
ters was only a persona denignata. However it may be. if the 
Judges of the Supreme Court desired to express by the words 
persona désignât a that the Judge hail a jurisdiction ex
clusive of that of the ( 'ourt. I think they were right ; but 
if they desired to say that the Judge was acting outside of 
his functions as a Judge, in my humble opinion they have not 
rendered the true expression of law. The Judge outside of 
his judicial functions would not have any of the powers neces
sary to fulfil the mission which is confided to him. He could not 
conduct the case nor order the witnesses to appear and to speak. 
The two English precedents which have been cited do not apply ;

3

7

03
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hut in thin cast1 the .Judge acts un a .Judge and not outside of his QUE.
attribution. The argument in this ease of the Chief Justice and s. C.
the holding of the Court apply with equal force to the case now m^Txt 
before un. Besides that, a motion has already been presented Koyai,

to the first division of the Court of Review which motion has 'an»**
been rejected and we cannot now declare ourselves without ,K"(“[‘NAL 
jurisdiction nullifying the action of our own Court. 1 am of r.
opinion that the judgment rendered in the last ease was sound Brown.

on the merits and that an appeal does lie in the matter in ques- Archibald, *• 
tion ; and even if it did not, 1 would decline to consider the 
question of jurisdiction after the same has been considered and 
established by this Court. I am, therefore, of opinion that the 
decision of the Judge fixing the amount of deposit to be given 
to the sum of $35,000, should be modified and reduced to a sum 
not exceeding $10,000. | A similar question was decided by the 
Supreme Court of Canada He Canadian Xorthern Ontario It a.
Co. <(• Howland Smith, in December, 1914. The judgment of the 
Superior Court, is reported in 15 Q.P.R. 108. and the judgment 
of the Court of Appeals in 23 K.B. 472.|

SHORE v. MEAD SASK.
Sushi tel, (iron Su/ni me Court. A nrlamln. I.inn on I. Itioirn, unit hlirooil. ././. "

■lulu 15. 11114. S(-

1. Bii.ln ami notes (JjV’A—111) — Phominnoky x<m:—Exikirskk aitih
M ATI RIT Y AND DINllOXOVB—lloi.liKK IX 11 VK < (Il KSK. WHEN.

'I lie endorsee of a promlmmty note alter maturity and diw- 
liontiur is a holder in due course if the endorser from whom lie took it 
obtained it for value before maturity and without notice of any equity 
attaching to the note in favour of the maker.

Appeal by defendant from judgment at trial.
Appeal dismissed.
J. F. Hare, for the appellant.
/\ M. Anderson, for the respondent.
The judgment of the Court was delivered by B,wood- J‘
Elwood, J.:—This is an action brought to recover from de

fendant a promissory note for $950 and interest given by defend
ant to one Lamb on account of the purchase-price of certain bar 
fixtures sold by Lamb to the defendant. The promissory note 
before maturity was endorsed by Lamb to Lasby and McGirr in 
payment of the sum of $800 due from Lamb to Lasby and McGirr
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for commission in connection with the said sale to the defend
ant : and. as to the balance of $lf>0, Lasby and McGirr paid that 
to Lamb at the time of the endorsation. Lasby and McGirr, 
after maturity and dishonour of the note, assigned it to the 
plaintiff. The evidence shews that this promissory note and 
three others were given by the defendant to Lamb in conse
quence of certain representations made by Lamb to the defend
ant with respect to the above-mentioned bar fixtures; and the 
Chief Justice at the trial found those representations to have 
been false; and 1 am of opinion that the effect of his judgment 
is to hold that the representations were fraudulently made by 
Lamb. At any rate, I am of the opinion that the evidence 
would have justified the Chief Justice in finding that the repre
sentations of Lamb were not only false, but fraudulent. Shortly 
after the receipt by the defendant of the fixtures he called 
Lamb's attention to the condition of the fixtures, and as a result 
the matter between them was settled by Lamb taking back the 
fixtures f.nd receiving from the defendant $250 and returning 
to the defendant the three notes which Lamb then held. As to 
the fourth note, Lamb told the defendant that he could not re
turn it to Mead because he had transferred it to Lasby and 
McGirr, and he told Mead that as to the fourth note he (Lamb) 
would not pay it. Some efforts were made to obtain this note 
from Lasby and McGirr, but they refused to give it up, stat
ing that they had given value for it. At the time of the sale 
to the defendant of the bar fixtures they were in crates and 
boxes at a warehouse. They had been shipped from Nelson, in 
British Columbia, to Lamb, and a sale to Lasby and McGirr 
had been talked of, but never consummated. The Chief Justice 
gave judgment against the defendant, holding that the com
promise entered into between Lamb and Lasby precluded the 
defendant from setting up a defence to this note, and further 
in effect holding that the plaintiff was the holder in due courue.

It was urged on the part of the defendant that Lasby and 
McGirr were present at the time that all of the negotiations 
between Lamb and the defendant took place; that they were 
the agents of Lamb ; that they were to receive a commission on
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the sale: and that they were a party to the representations. 
The evidence shews, to my mind conclusively, that at the time 
of the sale Lasby and MeGirr had never seen the goods in ques
tion; that when they did see them they were in the crates and 
boxes above-mentioned ; that the defendant was present when 
they were seen, and he had as good an opportunity as Lasby 
and MeGirr to see whether or not the goods were as repre
sented. The defendant knew that Lasby and MeGirr had never 
seen the goods, and knew or must have known that their know
ledge of the goods was derived either from what Lamb had told 
them or from what they were able to see from the same inspec
tion which he made of the goods. Even if any representations 
were made. I am thoroughly satisfied from the evidence that they 
were not made, so far as Lasby and MeGirr were concerned, 
either with knowledge of their falsity or with reckless indiffer
ence as to whether they were true or false. They were made 
innocently : and the evidence shews that the defendant went 
to inspect the goods at the instigation of Lasby. The answer to 
question 349, is this: —

\\ hy, tlieae fixtures were shipped down here from Nelson to sell 
to me. «ml I had sold the hotel «nit to Mr. Mead, and I told Harry "you 
had better buy these fixtures; you had better go down and have a look

It was in consequence of this that the parties, as 1 have said 
above, went down and looked at the fixtures. It is unnecessary 
for me to refer to the different portions of the evidence which 
to my mind shew that any representations which were made by 
Laebv and MeGirr were made innocently. Suffice it to say that 
I am of the opinion that any representations which were made 
were made innocently, and that the defendant knew that Lasby 
and MeGirr had no more knowledge of the fixtures than he had. 
The note was transferred to Lasby and MeGirr for value and 
before maturity, and, that being so. the plaintiff was a holder 
for value without notice.

Therefore, without dealing with the other reason which the 
Chief Justice gave for giving judgment for the plaintiff, I am 
of the tipinion that this appeal should be dismissed, on the 
ground that the plaintiff is a holder in due course.

The plaintiff should have his costs of appeal.
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QUE. LACHINE, JACQUES CARTIER & MAISSONEUVE R CO. v. REID

K. B. Quebec King's He ne h. Sir Horner Arrhainbrault, Trrnholinr. I.arergiu*,
Cross mid Carroll, ./•/. -lune 25. 1914.

1. Eminent im>maix (6 II A—S3)—Expropriation—Railway Co.—No
tice—Service or—Owner at time ok deposit ok plan—Hvhse-
Ql'ENT IM RCHAHEK—KlUIITH OK.

A railway company taking expropriation proceeding# for it-» right 
of way under the Railway Act. R.H.C. 1990. ch. 37. is not entitled to 
proceed upon a notice to treat served upon a person who was the 
owner at the time of the deposit of its plan, profile and book of refer
ence. to the exclusion of a purchaser whose title was already registered 
at the time the notice to treat was served on his vendor: the purchaser 
is entitled to have an oiler made to him which lie can either accept or 
refuse and it is not sufficient that the purchaser was offered the oppor
tunity of taking the vendor’s place in the arbitration proceedings.

2. Motions and orders i § 11—5)—Railway Co.—Expropriation proceed
in'us—Order restrain!no ahiiithators—Rights oi owner.

Prohibition lies at the instance of the purchaser to restrain arbitra
tors in expropriation proceedings under the Railway Act. Can., from 
proceeding upon a notice to treat served upon his vendor who had 
ceased to have any title to the land in dispute upon the registration of 
the purclhaser’s deed prior to such notice to <r<nt.

Statement Appeal from the Superior Court, 45 Que. S.C. 56. directing 
prohibition to arbitrators.

Henri Jodoin, K.C., for appellant.
Brou n, Montgomery <(• M(Michael, for respondent.

Cross, J. Cross, J. :—This is a writ of prohibition taken by petitioner- 
respondent against the respondents under the following circum
stances : When a railway company intends to acquire land by 
way of expropriations, it must follow the formalities of the law. 
that is by sections.

The judgment appealed fr 45 Que. S.C. 56, has directed
a prohibition to the appelli and to three arbitrators forbid
ding them to proceed in arl .ration proceeding in an expropri
ation under Railway Act (R.S.C., ch. 37).

The general ground of the prohibition is that the expropri
ation had been commenced and was proceeding as between the 
appellant and one Joseph Lebeau as owner of the land in ques
tion, whereas the respondent, and not Lebeau was owner.

It is not disputed that Lebeau sold the land, part of which 
is in question, to the respondent in January. 1912, by deed 
registered on February 8, 1912, about two months and 'ten days 
before the notice of expropriation, that is, the notice to the 
party provided for by see. 193 of the Act was served on Lebeau.
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except that mention was made at the hearing of a reservation 
made by Lebeau in the deed and to which reference will be 
made later on.

The main contention on the part of the is to the
effect that, its location plan and book of reference having been 
duly deposited before the date of the sale by Lebeau to the res
pondent. the proper party to be specially notified and served 
with the expropriation notice is the person named as owner in 
its book of reference, namely Lebeau. It argues that it was not 
under obligation to take notice of mutations of title occurring 
after deposit of the location plan and book of reference.

There is a second contention to the effect that Lebeau did not 
in fact entirely divest himself of the land by sale to the respon
dent and that the notice of expropriation even to a part owner 
or an unpaid vendor is an effective notice. A third contention to 
the effect that the arbitrators were not subject to the control of 
the Superior Court by way of writ of prohibition and a fourth 
contention that in any event the ease is not one for prohibition. 
In view of the nature of the controversy, it is opportune to state 
briefly the purport of the statutory provisions respecting the 
plan and book of reference.

The company is required to obtain the sanction of the 
“Commission,” that is, of the Board of Railway Commissioners, 
to a “plan, profile and book of reference of the railway.” The 
plan is to shew inter alia, “the property lines, and owners’ 
names and the book of reference is to describe the portion of 
land proposed to be taken in each lot to be traversed, giving 
numbers of the lots and the area, length and width of the por
tion of each lot proposed to be taken, and names of owners and 
occupiers so far as they can be ascertained.”

Tli«‘ Board by such sanction, shall hv deemed to have approved merely 
the location of the railway and the grades and curves thereof, as shewn in 
such plan, profile and bonk of reference, but not to have relieved the com 
pany from otherwise complying with this Act (secs. 158. 1511).

There is to be a deposit with the registrar of deeds (sec. 1G0). 
The railway may be made upon the lands shewn, though through 
error, the owners’ name has not been entered in the book of 
reference and where, if the name of a wrong person has been so 
entered (see. 161), errors or omissions may be corrected by cer-
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tificate of correction issued by the Commission on application 
of the company. Thereupon, the company may proceed to con
struction (secs. 161, 163). But a plan of the completed rail
way is also to be deposited (sec. 164).

The Commission may sanction construction beyond the 
located line for public advantage without requiring deposit of 
a deviation plan, but not beyond a distance of 300 feet (sec. 
167).

There are provisions to facilitate voluntary conveyance of 
lands by persons under legal incapacity and to give statutory 
effect to agreements for conveyance made in advance of deposit 
of the plan (secs. 183, 191).

Coming to the matter of taking lands without consent of the 
owners, it is enacted that

The deposit of a plan, profile and lsiok of reference, and the notice of 
such deposit shall he deemed a general notice to all parties of the lands 
which will he required for the railway and works.

2. The date of such deposit shall lie the date with reference to which 
such compensation or damages shall lie ascertained I sec. 102).

Provided, however, that if the company does not actually acquire title 
to the lands within one year from the date of such deposit, then the date 
of sinih acquisition shall lie the date with reference to which such compen 
nation or damages shall lie ascertained. (3 Edw. VII. ch. 88; and 8 0 Edw. 
\ ll ,-h St, see. S).

That is a general notice, but there is to be also a special 
notice to the party.

The notice served upon the party shall contain: (a) A description of 
the lands to lie taken, or of the powers intended to In* exercised with re
gard to any lands therein described; and (b) A declaration of readiness to 
pay a certain sum or rent, as the case may lie, as compensation for such 
lands or for such damages ( sec. 103).

Next follow the provisions for the appointment of arbitrators 
and the conduct of the arbitration.

Defects of form are not to invalidate the award if the Act 
has been substantially complied with.
and if the award states clearly the kuiii awarded and the lands or other 
property, right or privilege for which such sum is to he the compensation.

2. The person to whom the sum is to Is- paid need not lie named in the 
award. I si-c. 205).

The company may pay the compensation into ( ’ourt and 
deposit a copy of the award or agreement and : Such conveyance 
or award or agreement shall thereafter be deemed to be the title 
of the company to the land therein mentioned.
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Proceedings as in a ease of confirmation of title arc there
upon had and the money is distributed by the Court.

Next follows sec. 213, which provides that the compensation 
“for any lands which may be taken without the consent of the 
owner, shall stand in the stead of such lands” the ion
of the money by the Court bars all claims against the company, 
claims or interests are converted into claims to tin* na
tion ‘‘as against the company.”

And tliv company uliall la- reaponwiblc accordingly, whenever it has paid 
such compensation or any part thereof, to a person not entitled to receive 
the same saving always its recourse against such person (secs. 21.') and 
214).

Earlier in the Act (see. lf>f>), the company is made liable to 
make ‘‘full compensation to all persons interested” for all 
‘‘damage by them sustained by reason of the exercise of its 
powers, and it results from see. 191 and following that the per
sons entitled to be compensated are the owners of lands or per
sons empowered to convey lands or interested in lands which 
may be taken or which suffer damage.”

The word owner means a person who under the general or 
special Act, is enabled to sell and convey lands to the company.

Lastly, it is enacted (sec. 215), that: upon payment or legal 
tender of the compensation, whether uwarded or agreed upon 
or deposit thereof in Court, the requirement of article 407 C.C.. 
being satisfied the award or agreement shall vest in the com
pany the power to take possession, and (secs. 216-218), if there 
be resistance, the Judge may grant a warrant of possession upon 
application and after specified notice to the owner of the lands, 
or the person empowered to convey the lands or interested in tin- 
land* sought to be taken or which might suffer damage, etc.

Such being the purport of the enactments, we have to see 
what, if any, ground they afford for saying with the uppellant 
that the deposit of the approved plan, profile and book of refer
ence has the legal effect of enabling the expropriating company 
to treat as its adverse “party” the person whose name appeai-s 
in the book of reference as owner or occupier of the land in
tended to be taken.

In a general way, the respondent is entitled to say, upon 
exhibiting his title deed, that the person who should be treated 
with and compensated is surely the owner.
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That lu'ing ho. it rest* upon the appellant, the company 
which is taking the land, to shew warrant in law to support it» 
contention that it can treat with somebody else than the owner, 
namely, in this ease, with Lebeau who was, but is no longer, 
owner. How far, in that direction, do the provisions of the Act 
carry the appellant? It is clear that the appellant is to be taken 
to have given a general notice to everybody, and of course to 
the rcHpondent of the lands intended to be taken. It is also 
clear that no land owner can impair the effect of that notice by 
alienating his land at least if the land be in fact taken within 
the year. The acquirer takes, subject to the general notice. It 
is likewise clear that the compensation or damages is or arc to 
be ascertained as at the date of the deposit of the plan, profile 
and book of reference. There can be no swelling of the claim by 
improving, sub-dividing, etc., after the deposit if the land be 
taken within a year.

1 consider further that there is ground for saying that, if 
the subsequent notice to treat has in fact been given to the 
ostensible or apparent owner, the validity of the expropriation 
is not destroyed by the fact that the apparent owner may turn 
out not to have been sole owner. We have seen that the essen
tials of an award are that it states clearly the sum awarded and 
the land compensated for, and that the person really entitled to 
the compensation need not be named.

The proceeding is of a petitory clear action and directed 
against the land, though, if the company decides to pay volun
tarily instead of depositing in Court, its responsibility remains 
if it pays to a person not entitled to receive compensation, but 
that is a responsibility for payment of ascertained compensation 
and not for wrongful or legally ineffective taking of land.

It would also seem to be an effect of the Act that the deposit 
in the registry office, does away for the future, with the rules 
of the code respecting priorities which would result from non
registration or prior registration.

But while all that is so. I consider that the Act does not 
extend so far as is necessary to support the appellant’s eonten 
tion. The appellant relies strongly upon the legal effort of 
sanction of the plan, profile and book of reference by the Com-
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mission and upon the power of that body to sanction conviction 
of errors by an expressly specified mode of procedure.

It is to be observed that such correction is provided for spe
cifically. upon application by the company, and that fact makes 
against the appellant’s argument notwithstanding the full jur
isdiction given by see. 26 to hear and determine any application 
on behalf of any party.

Moreover, there is no provision for any process of verifica
tion by the Commission, of individual titles to land or of deci
sion of matters of conflicts of title, such as there should he if the 
result of the sanction is to amount to a decision that the persons 
named in the hook of reference as owners or occupiers are to be 
the proper and necessary parties to the expropriation inquiry. 
In fact the names so entered are the “names of owners and occu
piers so far as they can he ascertained,” that is, ascertained by 
the f.r parte action of the person who prepares the book of refer
ence. And. as pointed out by the learned Judge, the sanction 
is deemed to have approved merely the location of the railway 
and the grades and curves as shown.

There still remains the requirement that there shall be an 
individual notice to treat, that is, a notice “to the party.”

It is in that notice that mention of a sum of money is made 
for the first time, though it is true that the sum is not required 
to be offered to any person in particular. In law, it is only upon 
previous payment or tender of indemnity that one can be re
quired to relinquish his property. If Lebeau had accepted the 
terms of the expropriation notice, the appellant could have got 
no title from him.

I consider that it would have needed an express enactment 
to authorize the notice to treat to be given to the person named 
in the book of reference instead of to a person who, at the date 
of the notice, had become owner of the land. Parliament has 
not so enacted.

Neither can we say that the deposit can be considered a com
mencement of proceedings, such as to make it a case for reprise 
d’instance. It is by the notice to treat that two parties are first 
brought face to face. Till then there is no “instance” to be 
taken up or continued. The company may never take the land.
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If it allows a year to elapse without having acquired the land it 
must pay compensation for the land as it is at the date of the 
taking and not as at the date of the deposit. The appellant 
argues that the intent of the Act is that, after having obtained 
the sanction, the company is not to be put to the trouble of tak
ing notice of mutations of title which may be registered in the 
registry office. Against that it may be said that Parliament had 
good reason not to put “hoi’s du commerce” lands which might 
never be taken for a railway.

1 therefore consider that the respondent had the right to be 
treated as the adverse party at the date of the notice to treat 
and that the appellant was in error in proceeding to treat with 
Lebeau without notice to the respondent, unless Lebeau could 
still be considered ostensible or apparent owner or occupier.

Second ground :
For the appellant, it is contended that Lebeau was ostensi

ble owner or occupier by the combined effect of two facts,—first, 
that he admittedly was owner at the date of deposit of the book 
of reference, and secondly, because he reserved an interest in the 
farm, by a recital in the deed w orded as follows :

“Ledit vendeur se réserve spécialement et expressément de 
ladite terre présentement vendue comme sa propriété absolue 
et non compris dans la présente vente, un emplacement de deux 
arpents en superficie lequel emplacement ne mesurera pas plus 
d’un arpent de front sur le chemin public de ladite Côte Saint 
Laurent par la profondeur nécessaire pour former ladite quan
tité d’un arpent en superficie, le tout mesure française, lesquels 
deux arpents en superficie seront ensemble et contigus pour ne 
former qu'un seul morceau de terre et lequel emplacement pré
sentement réservé sera choisi par ledit vendeur de manière à ne 
l>as empêcher ledit acquéreur de faire un plan convenable de 
subdivision officielle qu’il pourra faire de ladite terre, et lequel 
emplacement présentement réservé ledit vendeur devra choisir si 
possible et par préférence de la manière suivante; d’abord à 
l’endroit où se trouve la maison actuelle dudit vendeur, etc.” 
(the further wording is not material to the question being con
sidered).

The question whether this piece of land which was to front
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on the highway for a width of an arpent and to measure two 
arpents in area, to be taken out of a farm of over sixty arpents, 
vould have any relation of identity with any part of the parcel 
intended for the railway could easily have been cleared up. The 
appellant is relying upon sueh an exceptional contingency and 
should have made proof that the deed admitted of the two 
arpents being so selected as to take in some of the proposed rail
way line. It made no sueh proof. Lebeau declared before the 
arbitrators that he had ceased to have any interest.

I consider that Lebeau could not be regarded as either osten
sible owner or as occupier.

It was also argued that Lebeau"s large interest as unpaid 
vendor of the farm, made him the proper party to be notified to 
treat. Unlike a mortgage under English law, however, he be
came by deed of sale to the respondent, a money creditor and 
ceased to be a person “interested” in the land.

Third question :
Had the Superior Court authority to decree prohibition ?
I consider that it can be said shortly that the arbitrators are 

not subjected to control or supervision, in their acts as arbitra
tors, by the Commission or by any statutory authority other 
than the great Court of original jurisdiction in the province. 
The jurisdiction of that Court over the action of the arbitrators 
is not taken away. On the contrary, it is impliedly recognized 
in such enactments as those of sections 4ti, 54, 220. It is not as 
if the Superior Court had been asked to make an order, the 
carrying out of which might affect, the structural existence of 
the railway. It is rather a case in which the power of the 
Superior Court to control a body exercising a judicial function 
is denied on the ground that one of the parties to the contro
versy happens to be a railway company.

Fourth ground :
It is argued for the appellant that there was no case for pro

hibition.
It is said that the arbitrators wove named by a Judge under 

specific statutory authority and that they did not overstep their 
jurisdiction. It is also said that there should be no prohibition, 
because of the existence of other adequate remedy, particularly 
a right of appeal from the award.
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The arbitrators were proceeding to decide what compensa
tion should be paid in respect of the taking of the respondent’s 
land. In the view which 1 have above expressed, they were pro
ceeding to decide that matter in an issue between the taker of 
the land and another person who was not entitled to compensa
tion. The Act gives validity to an award even if the person 
entitled to the compensation be not named in the award.

There was, therefore, on foot, an operation which might de
termine the respondent’s right. An appeal from an award 
would not avail him to make out a case which had to be made 
out before award. Neither is it a sufficient answer for the appel
lant to say that the respondent could have taken Lebeau’s place 
before the arbitrators and was in fact offered the opportunity to 
do so. He was not heard upon the appointment of arbitrators 
as he had a right to be. His complaint in effect is that the no
tice to treat has been misdirected and is null and could not give 
jurisdiction to arbitrators.

For reasons above indicated, 1 consider that that ground is 
well taken, that the arbitrators overstepped their authority and 
have been rightly subjected to prohibition.

1 would dismiss the appeal.
Then holme. J. :—This is another railway case arising under 

the provisions of the Railway Act of Canada regarding the ex
propriation of a property and involving the same provisions, to 
some extent, as were involved in the case of C.N.O.R. Co. v. 
MeAnidty, 23 Que. K.B. 472.

The question here, however, is different in this respect :
The arbitrators had been appointed in this case, and they 

were proceeding in the case after giving notice to the respon 
dent, and they were proceeding with the expropriation. Reid, 
as owner, claiming to be owner of a lot of land, proposed to be 
expropriated took a writ of prohibition to restrain the arbitra 
tors from proceeding with the expropriation on the ground thaï 
he had not been notified properly. He was a proprietor and was 
entitled to notice, and had not got it. and the arbitrators had n > 
jurisdiction to give him such notice.

At the time, the arbitration proceedings to take the land 
were proceeding.
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Now, the daim is, that the previous owner was properly noti
fied, and the claim is even that notice at the time of making the 
plan and profile and book of reference, spoken of by the statute 
as a preliminary to the right to expropriate was suffieient. There 
are two notices, one to establish the right to locate the road in a 
particular place, which is a general notice to the whole world of 
the location of the road, and the other notice, as 1 said, is a notice 
which must be given to the parties interested in the line to be 
taken, and whieh is subsequent to the first notice, and which 
must be special to every owner.

Now, a man named Lebeau was owner of the property when 
notice of the deposit of the plan was made, but between that 
time and the taking of the proceedings against the indivdual 
proprietors, Reid became owner, and he says “1 am owner at the 
time you are proceeding to deal with the owners of the land, and 
I am owner of this property and you have not given me the no
tice and made me the offer to whieh 1 am entitled,” and he takes 
a writ of prohibition on that ground.

The Court below has upheld that position, and the majority 
of this Court think it is well founded, for the reason that he was 
entitled to the notice, and an offer, and the arbitrators or the 
Railway Company did not comply with the essential prelimin
aries to entitle them to proceed with the expropriation of the 
land in whieh he was interested under the circumstances.

If you will look at the statute, you will see it is very particu
lar in requiring notice to be given to the individual owners of the 
land and to the parties interested in the land, as a preliminary 
to proceeding with the expropriation, so much so that if they 
cannot find an owner they are bound to call him in by notice in 
the publie press.

In this ease, if they had looked, they would have found that 
Reid was the registered owner for some months before they pro
ceeded to expropriate. He says : “You should have given me a 
notice, and you should have made me an offer and put me in a 
position to either accept or refuse.”

We therefore confirm the judgment.
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RANDALL, GEE & MITCHELL v. CANADIAN PACIFIC RY CO.
Hoard of Railway Commissioners. November 19, 1914.

1. Carriers ( g IV7 A—519)—Tariff—Carriage of traffic — Opening —
Service—Illegal—Railway Act. sec. 2(11.

The carriage of traffic ( other than for construction purposes ) before 
the railway has been authorized to he opened therefor, under section 
261, is illegal, and no legal toll or tariff" applies to such traffic.

2. Carriers ( § IV A—519)—Tariffs—Refunds—Service—Legal.
Refunds apply where the railway company, performing a legal ser

vice, charges a greater toll than allowed by appropriate tariff on file 
with the Board.

[Raker, Reynolds »(• Co. v. Canadian Pacific Ry. Co., 1ft Can. Ry. ( as. 
151, followed.1

Application to direct a refund to be made of the difference 
between construction tariff tolls, and through grain tolls from 
Torquay and Out ram, respectively, to Fort William.

The facts are fully set out in the judgment of the Chief Com
missioner.

November 19, 1914. The Chief Commissioner :—This com
plaint was made by Randall, Gee & Mitchell, Limited, grain com
mission merchants, of Winnipeg, Manitoba.

It arose out of the refusal of the Canadian Pacific Railway 
Company to consider seven claims presented by the complainants 
for a refund of the difference between construction charges and 
through grain rates from Torquay and Outram respectively to 
Fort William, Ontario.

The complaint raises a question that has been on different 
occasions already considered by the Board.

As pointed out by the late Chief Commissioner in Baker, 
Reynolds & Company v. Canadian Pacific Railway Company, 10 
Can. Ry. Cas. 151, sec. 261 of the Act provides that no railway 
or portion thereof shall be opened for traffic other than for the 
purposes of the construction of the railway by the company until 
leave therefor has been obtained from the Board.

The Board, as a result of the Act, recognizes no right exist
ing in the railway company to carry traffic until the provisions 
of section 261 have been first complied with.

These provisions require the company to make an application 
to the Board for authority to open the railway, or the portion 
of it under consideration, supported by an affidavit shewing
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that the railway, or such portion, is sufficiently completed for 
the safe carriage of traffic, and ready for inspection. Before 
granting authority to operate, the Board is obliged to have an 
inspection made of the line that is proposed to be opened, and 
the application may be granted if the Board’s Inspecting En
gineer reports that, in his opinion, the road under consideration 
may be operated for the carriage of traffic reasonably free of 
danger to the public using it.

As a result of the application to open for traffic, the question 
of rates for the first time becomes important.

Under the Board’s practice, a tariff of standard rates to 
apply to the section to be opened must be filed with the Board 
before sanction to operate is given. This action is, of course, 
necessary, as railway companies are obliged to carry traffic under 
the tariffs filed with the Board, and can only collect such rates 
as the tariff allows.

The result is that construction rates so-called are illegal as is 
construction traffic, which is expressly forbidden by the Act.

It has been represented by railway companies that settlers 
along new lines, before such lines are in a condition to be opened 
for regular traffic under the Act, ask that produce and mer
chandise should be carried on the ground that it is essential and 
necessary for the district to be served by the new line. Appli
cations have from time to time been received by the Board for 
orders directing railway companies to accept traffic before lines 
have been properly completed.

The position in this regard that has been taken by the com
panies is that it does not pay the company to accept traffic while 
the road is under construction ; that traffic under such conditions 
can only be moved at relatively large expense and in small vol
ume, as otherwise the construction work of the line might be de
layed, or that the traffic would be attended with expense owing 
to the unfinished condition of the line.

While it is perfectly obvious that it would be in case of 
farmers desiring to get produce out to direct railway companies 
to carry it over a line not yet open for traffic, even at an un
usually high rate, rather than to continue to haul it for long dis
tances, such applications have been refused for the very suffi-
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Similar action has been taken where railway companies have 
made similar application desiring, as they say, to accommodate 
settlers; but the Board cannot legislate, and while it is possible 
districts might be benefited by construction rates on certain 
classes of freight, although carried at an increased rate, no

Com mi «loner.
authority can be given either directly or indirectly for the prac
tice.

In the case in question, the grain carried was carried before 
the road was opened for traffic. Farmers or grain merchants 
interested were not entitled to the service, and the railway com
pany was prohibited from giving it.

Not only was the service illegal, but there was no rate or tariff 
which applied to it. The result is that the whole matter is one 
which the Board cannot countenance one way or the other.

It is no case for a refund. Refunds apply where the com
pany, performing a legal service, charges a greater rate than 
that allowed by the appropriate tariff on file with the Board. 
Here there was no legal service and there was no legal tariff. 
The whole transaction is illegal.

Mr. Commissioner McLean agreed in the position taken by 
the < 'hief ( 'ommissionor as to the legal position of the application.

CAN SYDNEY, C. B. Etc. STEAMSHIP CO. v. H. C. OF MONTREAL.

Ex. C. Kxvhequrr Court of Canada, Dunlop. D.L.-I. Hrptrmbn■ 17. 11113.
1. Statutes (fill A !>.*> ) ( oxntkvction ok Exchequer Court—Action

in Board ik Commissioners—Xeui.hience—Authorities Pro 
tectio.n Act, 1893.

The six months’ prescription imposed hy the Public Authorities 
Protection Act, 1893 (Imp.) 50 & .">7 Viet. ch. HI, does not apply to 
an action in the Kxche<|iier Court of Canada against a lioard of harlxmr 
commissioners for alleged negligence resulting in injury to a ship. 

[Nydney, rtr„ Co. v. Harbour Coinmiationrrs. 11 D.L.R. 814. re-

Statement Appeal from the judgment of the Mr. Justice Dunlop, 
Deputy Local Judge of the Quebec Admiralty District, Sydney 
v. Harbour Commissioners, 11 D.L.R. 814.

A. K. Holden, K.(\, for the appellant, submitted that the 
Public Authorities Protection Act (U.K.) 1898, is not in force



20 D.L.R.] Sydney v. H. C. of Montreal. 829

in Canada ex proprio vigore, and Rule 228 of the general rules 
and orders regulating the practice and procedure in Admiralty 
cases in the Exchequer ( 'ourt cannot be held to invoke its provi
sions. The subject-matter of the Imperial Act is a right and 
does not fall within the domain of “practice.” (See Bouvier’s 
Law Dictionary, verbo “Practice;” Stroud’s Judicial Dictionary, 
verbo “Practice;” Encyclopaedia of The Laws of England, vol. 
10, p. 284 ; he Osier, 7 Ont. P.R. 80; Attorney-General v. Sillem, 
10 ILL. Ch. 704; Beal’s Cardinal Rules of Legal Interpretation. 
2nd cd., p. 392).

Sir A. h. Angers, K.C., and Arnold Wainuright, K.C., for 
the respondent, contended that under section 2 of the Colonial 
Courts of Admiralty Act, 1890, the jurisdiction of the Exchequer 
Court of Canada was the same as that of the High Court in 
England. That the Public Authorities Protection Act, 1893, 
(U.K.) applied to Admiralty proceedings in the High Court 
is apparent from the language of that statute itself, and is estab
lished by cases decided in England. ( The Yd an, (1899), Prob. 
230 ; Williams v. Mersey Docks, [1905J 1 K.B. 804 ; The Johan
nesburg (1907), Prob. 65).

The point is absolutely disposed of by the provisions of 
Rule 228 of the Admiralty practice in the Exchequer Court of 
Canada :—

In all case* not provided for by these Rulos, the practice for the time 
being in force in respect to Admiralty proceedings in the High ( ourt of 
Justice in England shall be followed.

This case is not provided for by the Canadian rules, and the 
English practice comprehends the provisions of the Public 
Authorities Protection Act, 1893.

There is no question that the subject-matter of that statute 
is procedure ; and “practice” and “procedure” are interchange
able terms in the law. See Webster’s International Dictionary, 
verbo “Practice.”

Cassels, J. :—This is an appeal from the judgment of Mr. 
Justice Dunlop, Deputy Local Judge, allowing the demurrer of 
the defendants and dismissing the action with costs.

Since the hearing of the appeal I have carefully considered 
the arguments of the counsel, both oral and wrtten, the statutes
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relating to the case, and the reasons for judgment of the learned 
Judge below. As the learned Judge states, the question to be 
decided is not without difficulty. Having the greatest respect 
for the opinion of the learned Judge 1 am reluctantly unable to 
bring my mind to the same conclusion that he has arrived at.

The Colonial Courts of Admiralty Act, (1890), (53-54 V7. 
(U.K.) eh. 27), is intituled An Act to amend the law respecting 
the exercise of Admiralty Jurisdiction in Her Majesty’s Dom
inions and elsewhere out of the United Kingdom.

|The Judge here cited sec. 2 sub-secs. 1 and 2.]
The statute provided (sec. 7) for making of rules of Court 

“for regulating the procedure and practice (including fees 
and costs) in a Court in a British possession in the exercise of 
the jurisdiction conferred by this Act.” Subsequent to the 
passage of this Act Admiralty rules were drafted and after 
being approved of by Her Majesty in Council came into force on 
June 10, 1893.

The Dominion statute, ch. 29, 54-55 Viet, was assented to 
July 31, 1891.

It is conceded by the learned Judge in his reasons that at the 
time of the passing of the Colonial Courts of Admiralty 
Act, 1890. and until the first of January, 1894, there was no 
limitation of time within which an action such as the present 
should he brought. It is in each case a question of diligence.

The plaintiffs on the other hand invoke the limitation in the 
Civil ( ode of Quebec. This is a question to be determined at the 
trial. If the Code governs, the action is commenced in time. 
It is a question of diligence. Then the facts will appear at the 
trial. I do not give any decision on this question.

The learned Judge’s decision rests upon the ground that an 
Imperial Statute, ch. 61, 56-57 Viet., is applicable to Admiralty 
proceedings in Canada, and bars the action after a lapse of 
six months.

This statute is intituled An Act to generalize and amend 
certain statutory provisions for the protection of persons acting 
in execution of statutory and other public duties.

At the time of the enactment it would have been easy to 
have made it applicable to Canada, had Parliament so intended.
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Instead of so enacting it is limited to actions, prosecutions CAN-
and proceedings commenced in the Vnited Kingdom ; and it Ex. C.
enacts that the action shall not lie or be instituted unless it is SYI)NKY
commenced within six months.
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It is not correct to state that see. 27 of the Imperial Har
bours Act, 1814. is repealed.

See. 2 of eh. 61 states : “There shall be repealed as to the Montreal.

United Kingdom, etc.”
This sub-see. 2 clearly indicates, if it were not otherwise 

clear, that the enactment was only intended to apply to the 
United Kingdom. Therefore unless there is other ground for 
making it applicable to Admiralty proceedings in Canada it 
clearly does not apply.

Proviso (n) to sub-see. 3 of see. 2 of the Colonial Courts of 
Admiralty, 1890, is invoked as drawing in the provision of the 
Public authorities Protection Act, 1893.

This proviso (a) is as follows :—
Any enactment in an Act of the Ini|H-rial Parliament referring to the 

Admiralty jurisdiction of the High Court in England, when applied to 
a Colonial Court of Admiralty in a British possession shall be read as 
if the name of that possession were therein substituted for Eng I a ml and

It is unnecessary to consider the question whether this sec
tion applies to future legislation or merely to legislation exist
ing at the time of the coming into force of the Colonial Courts 
of Admiralty Act, 1890.

The words “United Kingdom” in the Public Authorities 
Protection Act, 1893, are not the same as “England and Wales,” 
referred to in proviso (a) ; and I cannot bring my mind to the 
conclusion that a statute can be construed on the theory that the 
greater includes the less.

I am of the opinion that the Public Authorities Protection 
Act, 1893, is not in force here by virtue of this proviso (a).

It is said further that under Rule 228 of the Admiralty 
Rules this statute (the Public Authorities Protection Act, 1913, 
is in force).

Rule 228 reads as follows :—
In all cases not provided for by these Rules the practice for the time 

being in force in respect to Admiralty proceedings in the High Court of 
Justice in England shall be followed.
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The (’olonial Court* of Admiralty Act, 1890, by see. 7, pro
vided, as 1 have pointed out, for the making of rules regulat
ing the procedure and practice in the exercise of the jurisdiction 
conferred.

It will be noticed that Rule 228 only refers to the “practice.” 
In the Ydun case (1899), p. 236, it was hardly in contest 

that the provisions of the Public Authorities Protection Act 
were applicable as a defence to an action commenced in the 
Cnitcd Kingdom. The question involved was whether it was 
retroactive, and the Court there held it was, being a matter of 
procedure.

If under the word “practice” in Rule 228 this statute can 
be brought in, a plaintiff who had a good cause of action on the 
1st of June, 1893, and entitled under the jurisdiction conferred 
to invoke the aid of the Court say on the 2nd January, 1894, 
would have found his claim absolutely taken away.

I cannot bring my mind to the conclusion that any such 
effect can be given to Rule 228.

In the House of Lords in Attorney-General v. Sillem, 10 
ILL. at pp. 720, 723, 724. Lord West bury remarks:—

A |mwer to regulate the practice of u Court dues not involve or imply 
any jwwer to alter the extent or nature of its jurisdiction . . . Here 
the word "practice” is lined in the common and ordinary sense, as denoting 
the rules that make or guide the curaus curiae and regulate the proceed
ings in a cause within the walls or limits of the Court itself. . . . The 
right to bring an action is very distinct from the regulations that apply 
to the action when brought, and which constitute the practice of the 
Court in which it is instituted.

On the whole ease after the best consideration I can give to 
it, I am of opinion that the demurrer fails.

The appeal is allowed with costs including the costs in the 
Tourt below. Judgment accordingly.

CAMBRIDGE v. SUTHERLAND.
I Iberia Nupremc Court, Seott, ./. June 19. 1914.

1. Reduction (8 1—3a)—Widow — Action iiy•. for own — Damages — 
Consolidated ordinances (Ai.ta.)—Unmarried female.

An action by a widow claiming damages for lier own seduction must 
lie dismissed as Con. Ord. ch. 117 enables only an "unmarried female” 
to sue in her own name ami is intended to apply only where the 
female had never been married.

f Kirk v. Long. 7 U.C.C.P. 363. followed : Want v. Nerrell. 3 A-L.lt 
138. and Trimble v. Hill. 5 A.C. 342. applied.)
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Action for damages.
Judgment for plaintiff.
II. A. Mackie, for plaintiff.
If. II. Robertson, for defendant.
Scott, J. :—The plaintiff, who is a widow, claims damages 

for her seduction by the defendant. The only authority for 
the bringing of such an action by the person seduced is sec. 
4 of eh. 117, of the Consolidated Ordinances which is as fol
lows :—

Notwithstanding anything in this Ordinance, an action for seduc
tion in a y he maintained by an unmarried female who has been seduced, in 
her own name, in the same manner as an action for any other tort, and 
in any such action she shall he entitled to such damages as may he 
awarded.

The first three sections of the Ordinance are identical with 
the statute of Upper Canada, 7 Wm. IV. eh. 8. which appears 
in the several consolidations of the Ontario statutes. (See 
R.S.O. 1907, ch. 09) and those sections arc undoubtedly 
adopted therefrom. In the first section of that Act the term 
“unmarried female” is used, and in Kirk v. Long, 7 U.C.C.P. 
903. that term was held applicable only to a female who had 
never been married.

In Peterson v. Ilulbrrt, 0 Terr. L.R. 114. I referred to a 
rule of construction of statutes which prevails in the United 
States, viz., that where a statute is adopted by one state from 
that of another state it should receive the construction placed 
upon it by the Courts of the latter and 1 suggested that this 
rule should be followed here. In Ward v. Serrell, 3 A.L.R. 
138, the Court en banc afterwards held that in the absence of 
strong reasons to the contrary, it should be followed. In Eng
land it has been held that where an Imperial statute is adopted 
by a colony it should receive the construction placed upon it by 
the English Courts. (See Trimble v. Hill, 5 App. Cas. 342) 
and Cotteral v. Sweetman, 9 Jurist 951).

I see no reason why the term “unmarried female” in the 
fourth section of the Ordinance should not receive the construc
tion that was placed upon it by the Ontario Court and I there
fore give judgment for the defendant with costs to be taxed 
according to second column of schedule.

Judgment for the deft ndant.
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McCRIMMON v. B.C. ELECTRIC R. CO.
British Columbia Supreme Court, Maalonahl, J. September, 23. 1014.

1. Railways < ft II A—10)—Voxntkvctiox <ik huaii — Statutory powers
— XKM.KiKXVK—1)A MAC.K.

A railway company countrueting it* road under statutory powers 
will notwit listumling lie lialdc for a negligent u*cr of such powers; 
tin* |Hiwer* granted by statute are to In* exercised reasonably and 
with due care ho as not by negligence to cause damage to others. 

[Manley v. St. Helen'» Canal. 27 L.-f.Ex. 150. followed.]
2. Railways (IV—115)—Oiistricriox or water— Cvlvkrt—Xeqli-

ukxce—Damages.
A railway company is liable for the negligent manner of building a 

culvert placed in an embankment constructed for the railway if 
the culvert was not deep enough to carry the water where there had 
previously I teen a natural watercourse.

3. Limitation or actions ( § II Cl—66)—Ix.m ry to property culvert—
Periodical nxxmixo or land—Coxtixi ixo damaoks—Statutes 
op limitation.

Damages against a railway for so constructing an embankment for 
its road with an insufficient culvert where a natural watercourse 
existed, that adjoining lands previously drained by the water 
course are periodically flooded, are continuing damages as regards the 
application of statutes of limitation ( Water Clauses Act. B.C. see. 
124: B.C. Railway Act. sec. 42.).
Action for damages for trespass to lands.
Judgment for plaintiff.
W. J. Whiteside, K.C., for plaintiff.
L. G. McPhiUips, K.C., for defendant.
Macdonald, J. :—Plaintiff is the owner of north west 

quarter section 22. township 16, in the district of New West
minster, and seeks to recover damages from the defendant com
pany for trespass upon her land and removal therefrom of a 
quantity of gravel and timber; also for the closing up of a 
gazetted road and the flooding of her land from the negligent 
construction of a culvert under its railway. It appears that 
in the construction of the railway about 800 cubic yards of 
gravel were taken from the plaintiff’s land and used for railway 
purposes. This is not denied and the sum of $120 was paid 
into f’ourt as full satisfaction. There was no general demand 
for gravel in that particular locality and a market could only be 
obtained by transporting it some distance at considerable cost. 
The only customer for this gravel was the railway company and 
when the question of price came up for discussion it was agreed 
that a fair price should be paid. 1 find that the amount paid
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into Court answers thin agreement being at the rate of 15e. B-c-
per cubic yd. The plaintiff is thus entitled to the amount 8. C.
paid into Court but on thin issue should bear any additional mcvÜmÜmox 
costs incurred subsequent to payment in of the money. As to 
plaintiff’s claim for breaking down and removing fences and 
damage to ditches. 1 find her claim is not sustained. Regard
ing the timber alleged to have been cut and carried away, de
fendant company is not liable therefor. The husband of the 
plaintiff admitted that this matter was dealt with by the eon- 
tractor engaged in constructing the railway, and payment was 
sought to be obtained from him. As to the closing up of the 
gazetted road, the documents filed and the plaintiff’s actions 
therewith, in my opinion, debar her from having any right of 
action.

The most important cause of complaint on the part of the 
plaintiff is that, while a right may have existed for the construc
tion of the railway across her land, in the course of such work 
a culvert, inserted in the embankment forming the roadbed of 
the railway, was constructed in such a negligent manner as to 
flood her land and depreciated its value and usefulness. I find 
that notwithstanding criticism at the time of the placing of this 
culvert, and objection made to the engineer in charge, it was so 
negligently constructed as not to answer the purpose intended.
The culvert was not deep enough to carry off the water. It did 
not drain the land of the plaintiff on the east side of the rail
way. Before the construction of the railway it had been 
drained by the natural fall of the land and a natural water
course. The embankment of such culvert is so negligently 
constructed as to block the flow of water and 20 to 30 acres of 
the plaintiff’s property became injured thereby. The railway 
was being constructed under statutory powers and if there was 
a negligent user thereof and damage results a cause of action 
arises :—

Powers granted by a statute are to tie exercised reasonably and with 
due pare so as not. by negligence, to cause damage to others. Manley v. 
»S7. Helen's Canal. 27 L.J.Kx. 169 at 1(14.

It is contended, however, that the defendant company is not 
liable for what might be termed the nuisance thus created, as
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the plaintiff’h right of action is barred by statute ; also that 
plaintiff should have sought redress through expropriation pro
ceedings and not by action at law. It was stated by counsel 
for the defendant that the railway was constructed by the Van
couver Power Co., but, except for the protection which might 
be thus afforded, the question of liability was not to be affected; 
or, in other words, the plaintiff, if entitled to succeed against 
the Vancouver Power Co. should also be entitled to succeed in 
this action. A writing shewing this agreement between coun
sel was not filed at the trial but the fact that, subsequent to 
the trial, both counsel filed a memorandum referring to the 
Water Clauses Act (which governs the Vancouver Power Com
pany) would indicate that I am correct as to the understanding 
between the parties.

Sec. 130 of the Water Clauses Act, ch. 190, R.S.B.C. 1897, 
provides that the procedure for the expropriation and acquisi
tion of land by an incorporated company in the exercise of its 
powers shall be governed by the provisions of the Land Clauses 
Consolidation Act (1897), and that the rules and procedure 
therein laid down shall apply to such an incorporated company. 
I do not think that the procedure thus afforded an incorporated 
company to acquire land in any way controls the plaintiff in 
the present action. It is not suggested that at the time when 
the right of way was obtained for the railway across her pro
perty she waived any right that might accrue to her in the 
future from the negligent construction of such railway.

Il\ the (- instruction of tin* defendants' railway without suflieient open
ings. those Hi sided waters could not spread themselves as formerly and 
were penned up. and lhsided over the hank on the plaintiff's land. Prima 
facie this would give the plaintiff a cause of action; and the question is 
whether the company are protected by their Act. . . . The company
may have lieen at liberty under the Act to construct their railway across 
the lowlands in the manner they have done ; Imt it does not follow that, 
in case an unforeseen injury arises to any one from the mode in which 
it is constructed, they are not liable to an action. Lawrence v. Great 
Northern Itaihray Co. (1851), 16 Q.B. 1143. at 653 and 654.

The declaration is for wrongfully, that is, without lawful excuse, 
causing the water to flow on the plaintiff's land and against his house by 
means of an embankment and to injuring his premises . . . The dis
tinction is now clearly established between damage from works authorized 
by statute (where the party generally is to have compensation and the
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authority is a bar to an action), and damage by reason of the work being 
negligently done, as to which the owner's remedy by action remains. 
Brine v. (ireat Western Railway (1802). 31 L.J.Q.B. 101 at 104 and
106.

It is contended, however, that in any event plaintiff’s right 
of action is barred by statute. Sec. 124 of the Water Clauses 
Act provides that:—

All actions for indemnity for any damage or injury sustained 
by reason of the tramway, or the works or operations of the power com
pany, shall be commenced within twelve months next after the time when 
such supposed damage is sustained, or if there is continuance of damage, 
within twelve months next after the doing or committing of such damage 
ceases, and not afterwards, and the power company and any other de 
fendant may plead the general issue, and give this Act and the special 
matter in evidence at any trial to be had thereupon, and may prove that 
the same was done in pursuance of and by authority of this Act.

Sec. 126 of the Act states that in the absence of any pro
vision in this part of the Act relating expressly to the sub
ject-matter of any such clause, the British Columbia Railway 
Act shall, as to certain clauses, be incorporated with this part 
of the Act and apply to any power company formed hereunder 
—which includes among its objects of incorporation the con
struction or operation of tramways, when and so soon as the 
power company in exercise thereof proceeds to construct or 
operate a tramway. Amongst the clauses so incorporated is 
sec. 42. which provides that :—

All actions for indemnity for damage or injury sustained by reason 
of the railway shall la* instituted within one year next after the time 
of the supposed damage sustained, or if there Is- continuation of 
damage, then within one year next after the doing or committing sue 
damage ceases, and not afterwards; and the defendants may plead not 
guilty by statute, and give this Act and the special Act and the special 
matter in evidence at any trial to be had thereupon, and may prove that 
the same was done in pursuance of and by authority of this Act and the 
special Act.

1 do not think either of these sections prevent the plaintiff 
recovering in this action. I consider that the damage sustained 
through the negligent construction of the culvert still continues. 
As to the amount of damage to be allowed the plaintiff: The 
estimate of damage given by the witnesses, as usual, differs in 
a great measure. It would appear that some 20 or 30 acres arc 
shut off completely from drainage and thus for the time being 
rendered useless to the plaintiff. If the railway company
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gives an undertaking to improve the culvert within a limited 
period by lowering it four feet at least, 1 will only allow dam
ages up to the trial for the loss that the plaintiff has suffered 
during the past four years at $200. If such undertaking is 
not arranged then the plaintiff may apply to me for an in
junction or to award damages on the basis of a permanent in
jury to plaintiff’s land. The whole question of damages is 
thus reserved. Plaintiff is entitled to costs.

SASK. VICARS v. ARNOLD.
Saskatchewan Supreme Court, Newlands, Brown and El wood, JJ.s-L a.....k as i''i »

1. Innkeepers (§111 B—15)—Hotel quest—Baugaoe—Loss of—Neoi.i-

Thc baggage of a hotel guest placed in the room assigned to him is 
under the charge of the innkeeper when the guest is temporarily out 
of the room, and he is liable at common law for its loss as for breach 
of duty unless the guest was himself guilty of negligence and such negli
gence conduced to the loss; it is not negligence on the part of the guest 
to leave the room unlocked without further inquiry at the hotel office 
for a key on being informed by the bell-boy conducting him to his room 
that there was no key.

[Burgess v. Clements, t M. <& S. 306, applied; Oppenheim v. White Lion 
Hotel Co., L.R. 6 C.P. 515, referred to.]

Statement Appeal by plaintiff from the dismissal of his action in the 
District Court.

Appeal allowed.
T. ./. Blain and W. A. Adams, for appellant (plaintiff).
P. M. Anderson, for respondents (defendants).
The judgment of the Court was delivered by 

eiv.kki, j. Elwood, .1. : In this matter the facts are briefly as follows ;
In the month of January, 1913, the plaintiff and three others 
went to the hotel in the city of Regina kept by the defendants, 
and requested accommodation as guests of the hotel. They were 
given accommodation, and all shewn into one bedroom. The 
plaintiff asked the bell-boy who shewed him to the room for a 
key, and was told by him that there was no key for that room. 
The plaintiff remained at the hotel several days, and while there 
on one occasion left his overcoat in the bedroom that he and the 
three others were occupying, went down to the dining-room to 
have his meal, and on his return found that his overcoat had been 
taken. He complained at the office, but the overcoat has never
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since been found. The District Court Judge before whom the 
action was tried held that there was not sufficient evidence to 
shew that the defendants were innkeepers; and that there was 
contributory negligence on the part of the plaintiff in not applying 
to the office for a key to the room; and that, the room having 
been left unlocked, the loss of the coat was occasioned by the 
negligence of the plaintiff.

So far as the question of whether or not the hotel in question 
was an inn is concerned, it was conceded on the argument that 
the evidence did disclose that the hotel in question was an inn, and 
was an hotel licensed to sell liquor under the provincial Liquor 
License Act. The evidence is indefinite as r or not the
plaintiff left the door of his room closed when he went to the dining 
room, but the onus was on the defendant to shew negligence on 
the part of the plaintiff, and the weight of evidence was in favour 
of the contention that the door was closed; in fact, there was no 
evidence to shew that it was open. The only evidence on that 
point was the evidence of the plaintiff, and that evidence is as 
follows :—

Q. Did you shut the door? A. 1 pulled it to.—(j. You won’t swear the 
door was shut? It is just possible you left it open? A. 1 won’t swear posi
tively.—Q. You don’t know whether it was open or shut? A. No.

In Cash ill v. Wright, 6 El. & 111. 891, at p. 899, the law is 
laid down as follows:—

We think that the rule of law resulting from all the authorities is that, 
in a case like the present, the goods remain under the charge of the inn
keeper and the protection of the inn. so as to make the innkeeper liable 
as for breach of duty unless the negligence of the guest occasions the loss 
in such a way as that the loss would not have happened if the guest had 
used the ordinary care that a prudent man may be reasonably expected to 
have taken under the circumstances.

In Armistead v. Wilde, 17 Q.B. 201, at 204, Patteson, J.,

I take the law to be clear that the innkeeper is priinA facie liable lor the 
loss of goods in his house, though they are left in the commercial room.

In Medawar v. (iraml Hotel Co., [1891] 2 Q.B. 11, at 21, 1 
find the following:—

At any rate the plaintiff was a guest in the hotel up to the time when his 
luggage was put out of the bed-room into the corridor by the defendants’ 
servants. Then the defendants were bound to keep the plaintiff's things 
safely; and this is conclusive of the defen liability for the loss, unless 
they can shew that the negligence «if the owner conduced to the loss. The
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SASK. defendants must shew two things: (1) That the plaintiff was guilty of
8. C. negligence; and (2) that his negligence conduced to the loss.

A number of eases were cited in support of the proposition that

aJold.
where the plaintiff neglected to lock his room the hotelkeeper 
was excused, but in each of those cases the evidence shews that
the means of locking the room had been furnished to the guest 
by the hotel. This was the case in Calye’s Cane, vol. 1 Smith’s 
L.C. 115; and in Burgess v. Clements, 4 M. & S. 306; and in 
Oppenheim v. White Lion Hotel Co., L.R. 6 C.P. 515. But those 
cases by no means held that in every instance even the giving 
of a key by the hotelkeeper and the neglect of the guest to make 
use of the key will relieve the hotelkeeper from his common law 
liability. In the case at bar, however, it seems to me that then1 
was no negligence on the part of the guest. He, in my opinion, 
inquired of the person who was appointed by the hotel to shew 
him to the room for a key, and that person told him that there1 
was no key for the room. Surely the guest was justified in assum
ing that the bell-boy would know whether or not there was a key 
for the room, and that when he told him there was no key, that 
there was in fact none. In fact, the evidence shews that there 
was no key for the room, but that if an inquiry had been made 
for a key the hotelkeeper could have or would have gotten one.
I am of the opinion that there was no duty cast upon the guest to 
inquire for a key, but that if the hotelkeeper wishes to escape 
from his common law liability he must himself furnish the guest 
with a key and with the means of securing the room against any 
person coming into it. This seems to my mind pretty well 
established in Burgess v. Clements, supra, at p. 310, where I find 
the following:—

And I agree that if an innkeeper gives the key of the chamber to his 
guests, this will not dispense with his own care or discharge him fron his 
general responsibility as innkeeper. But if there be evidence that the guest 
accepted the key and took on himself the care of his goods, surely it is for 
the jury to determine whether this evidence of his receiving the key proves 
that he did it animo custodiendi, and with a purpose of exempting the inn
keeper, or whether he took it merely because the landlord forced it on him, 
or for the sake of securing greater privacy, in order to prevent persons from 
intruding themselves into his room.

The uncontradicted evidence is that the coat in question was 
worth $125; and in my opinion the appeal should be allowed 
and judgment entered for the plaintiff for $125 and the costs of the 
action and of this appeal.
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JALBERT v. CARDINAL. qUE
Quebec Court of Review, Tellier, Pouliot and Greemhieldx, JJ. -----

March 25, 1914. C. R.
1. CONTRACTS (§ IV D—360)—BviLDINU CONTRACT—CHANGE IN SPECIFICA

TIONS—Building of different character—Quantum meruit.
Where a clause in the specifications in a building contract permits 

the proprietor to modify in detail the plans and specifications, the* con
tractor is not hound to accept changes which would make the building 
one of a different character, as by the substitution of plans for a one- 
storey building where a three-storey building was the subject of the 
contract and the first storey was completely changed; and if the builder, 
without protest, proceeds under the new plans and the proprietor accepts 
his work, the builder is not restricted to a pro rata share of the original 
contract price, but may recover on a quantum meruit; nemble, had he 
declined to proceed under the new plans, he might have recovered 
damages for loss of profits on the cancellation of his contract.

The judgment inscribed for review, which is confirmed, was statement 
rendered by the Superior Court, Guerin, ,1., on March 28, 1912.

Pelletier, Letourneau & Beaulieu, for the plaintiff.
N. U. Lacaa.se, for the defendant.

Greenshields, J. : The plaintiff by the present action prays urmniiiteide, j. 
for a judgment against the defendant for the sum of $979.80, 
and in effect alleges that about August 30, 1911, the parties en
tered into a contract by private deed by which the plaintiff under
took, for the price or sum of $3,000 with an additional $100, the 
brick work on a certain building which the defendant proposed 
to erect at the corner of Papineau and Mount Royal avenues; 
that the plaintiff commenced the work in question, and made 
provision for the materials to carry out the contract ; that about 
September 20 the defendant put ah end to the contract, completely 
changed the character of the building which he intended to con
struct, and notified the plaintiff in writing to that effect ; that 
nevertheless, at the demand and for the benefit of the defendant, 
the plaintiff did the works necessary for the construction of the 
building as modified and changed, and did work not contemplated 
in the original contract, but which became necessary in view of 
the changes made by the defendant; that the work was done to 
the satisfaction of the defendant; was completed anil accepted 
by him; that the plaintiff is entitled to recover, on a quantum 
meruit, the value of the work done and materials furnished, the 
whole as appears by a detailed account attached, and which 
amounts to the sum of $2,543.70; that the plaintiff has received 
from the defendant on account $1,000, leaving a balance of
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$943.70. By an amendment, this amount of $943.70 was in
creased to $979.80, for which the plaintiff prays for judgment.

The defendant pleads that the contract speaks for itself, and 
refers specially to the plans and specifications prepared by one 
Dupré. He denies the cancellation of the contract; admits the 
payment of $1,000, but alleges that the same was paid under the 
contract which never ceased to exist ; that, by the plans and 
specifications, the defendant had a right to make changes and 
modifications in the structure, and in conformity therewith, on 
September 20, he notified the plaintiff that he intended to reduce 
the building to one storey, instead of three storeys; that, under 
the contract, the plaintiff was bound to construct the three storeys 
for $3,000; that by reason of the change, modification and sup
pression of the two storeys, the plaintiff was saved an expenditure 
in work and labour and materials to the extent of $1,322.25; that 
the work done by the plaintiff, after the notice on the 20th of Sep
tember, was of the value and to the extent of $1,777.25, and, as a 
matter of fact did not exceed that sum; that, nevertheless, the 
defendant is willing to allow the plaintiff the sum of $1,900 for 
the work done, which would leave a balance in his favour of $300, 
which sum the defendant tenders and deposits with his plea, plus 
the sum of $29.15, costs of an action as brought. And the de
fendant concludes, that his tender and deposit be declared suffi
cient and the action for any surplus be dismissed.

The plaintiff, for answer, joins issue with the defendant, and 
particularly denies the affirmative allegations of defendant’s plea, 
and alleges that the power to make changes in the contract did 
not contemplate a complete change as made by the defendant ; 
that the changes had the effect of completely destroying and 
causing to disappear the original contract, and the plaintiff is 
entitled to claim on a quantum meruit.

The judgment a quo maintained the plaintiff’s action as 
brought.

The case, as submitted before this Court, calls for the de
termination of one question only. The account of the plaintiff, 
if he is entitled to charge as for work and labour done and materials 
supplied, is practically admitted to be correct. Dupré, who pre
pared the plans and specifications, although not an architect, 
practically admits that the quantities charged are correct, and
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he does not, nor does any other witness called by the defendant, 
destroy the plaintiff's proof as to the value of the materials, or 
as to the value of the work and labour done; but the question is 
whether the contract of August 30 was terminated, and whether 
the plaintiff is entitled to claim on a quantum meruit, or whether, 
on the other hand, the contract was never terminated, but the 
work was done by the» plaintiff under the contract, and whether 
he is entitled to such sum as compared with the original contract 
price as the work done bears to the total work contemplated by 
the original contract; in other words, says the defendant, if the 
work done and materials supplied was only three-fifths of that 
contemplated by the original contract, then the plaintiff would 
be entitled to only three-fifths of $3,100. By the contract of 
August 30, 1911, the plaintiff undertook to furnish all the mater
ials, scaffolding, etc., and do all the brick work necessary for the» 
building, according to plans and specifications prepared by Dupré. 
In the plans and specifications prepared, and under what is called 
‘‘General clauses,” there is the following reservation:—

The proprietor reserves the right to make changes, as he may see fit» 
and to give notice of such changes to the contractor, and if such changes 
entail a less expense on the part of the contractor, he will reduce his price 
by that amount; and if the changes entail a greater expense, the proprietor 
will pay the surplus, but if the changes do not entail cither greater or less 
expense, the contractor is bound to make the work without indemnity.

QUE.
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Now, the original plans and specifications called for, a store, 
ground floor, 55 ft. in front by 100 ft. in depth and 14 ft. in height, 
and 2 storeys above, 53 x 65 and 10 ft. in height for the first, 
and 9 ft. 6 in. for the second. The plaintiff’s part was the brick 
work. After the signing of the contract, the plaintiff proceeded 
to make preparations to execute the same. He brought to the 
place sand and lime for his mortar, material for the construction 
of the scaffolding, and generally, did all the work preparatory to 
carrying out the contract. He could not, and did not, up to 
September 20, do any actual constructive work, as it would appear 
from the proof that the iron work necessary had not been com
pleted or ready to commence the brick work. On September 20 
a notice in writing was served upon him by the defendant, which 
reads as follows (translation): “Notice is hereby given that I 
have decided to make certain changes in my building on Papineau 
and Mount Royal avenues, which consist in suppressing or doing 
away with two storeys, the whole in accordance with details
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2__* which will Im* furnished to you from time to time.” The plaintif) 
C. R. received this notice, and states that he considered it a complete 

Talbert abandonment of the original contract, but nevertheless, having 
»’ his materials there, he commenced his work some time in October—

___ the date is not clear — and having received the details of the
Greenshieid". i. Ranged building the defendant intended to construct, proceeded 

to do the brick part of it at least. The change made by the de
fendant not only did away w'ith the two storeys, but it changed 
completely the first storey. By the original plans and specifica
tions the first storey was to be 14 ft. in height ; by the change it 
became some 19 ft. in height. The exhaunmnent which under the 
original plan was to appear on the top of the third storey then 
appeared on the top of the first. The plaintiff continued his 
work, and finally completed it, and it was accepted to the satis
faction of every one. Of that there is no doubt. During the 
progress of the work and from time to time, when he required 
money to pay his men and for the materials, he applied to tin- 
defendant, and the defendant, apparently, in turn, applied to 
Dupré for information as to whether he would be justified at a 
given moment to pay the plaintiff the money he required; and 
thereupon Dupré, apparently, would examine the work thus far 
done by the plaintiff, and if satisfied, would tell the defendant 
that he could pay, and the defendant did, from time to time, pax 
the plaintiff to the extent of $1,600. There were no certificates 
issued by Dupré, as architects usually did, he not being an archi
tect, and apparently there was no reference whatever made in these 
payments to the contract.

Now, the question is, what effect had the notice of September 
20, embodying these radical changes, upon the contract? I do 
not have much difficulty in arriving at the conclusion that the 
general clause in the specifications, which I have cited, did not 
contemplate a change such as that made by the defendant. It 
is in proof, and it is well known, that these general clauses always 
contain a provision general in its terms, somewhat in the sense of 
the one under consideration. I should say such a clause covers 
minor details, possibly, as to windows, doors, placing of stairways, 
or other details of such kind, but to change a structure from three 
storeys to one storey is such a complete change and alteration 
as I should say would render the contract ineffective and put it
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nt an end and noil-enforceable. Supposing the original plans and 
specifications had called for a one-storey building such as has 
been actually built, and with this reserved right, could the pro
prietor notify the contractor that he intended to make a change 
and make a three-storey building and compel the contractor to 
build for him a three-storey building. 1 doubt it; in fact, 1 
should more properly say I do not doubt that he could not. The 
contractor might possibly be able to carry on the construction 
of a complete one-storey building: his financial position might 
enable him to do so, but might not enable him to complete a 
three-storey building. On the other hand, it is easy to conceive 
that a contractor might wish to contract for a three-storey building 
and might consider a contract involving the construction of the 
brick work of only a one-storey building of such insignificance as 
not to be worth his while. But, says the defendant, without 
protest or objection, the plaintiff continued the work and did the 
work according to the plans and specifications referred to in the 
original contract. That may be true so far as the absence of any 
protest is concerned, but the work was not done according to the 
original plans and specifications; and the first storey as it now is 
was not made and built according to the plans and specifications 
as originally made, and the very notice of the defendant of Sep
tember 20 clearly shews that, because he says in his notice, 
“which changes consist in the suppression of the two storeys, the 
whole according to details with which you will be furnished from 
time to time,” clearly contemplating changes from the original 
plans and specifications.

On the other hand, the answer of the plaintiff seems to me 
somewhat complete. If the effect of the notice was, in law, to 
terminate the contract and put it at an end, the fact that the de
fendant allowed the plaintiff to go on and do the work would,
1 should say, entitle the plaintiff to be paid a reasonable and fail- 
price for the work and labour done and for the material supplied 
for the benefit and advantage of the defendant ; and this in reality 
is the plaintiff’s action. The Court of Amiens, on February 20. 
1807, it seems to me, adopted the proper principle, where it was 
held that where a clause in the specifications in a contract for a 
fixed and determined price permits the proprietor to modify in 
detail the plans and specifications, that if these modifications
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arc of such importance as to change the original contract the con
tractor is not hound to accept these changes, and if the work has 
not been commenced by the contractor it gives rise to a claim 
for damages, or a claim for loss of profits which he would have 
made, just as if there had been a cancellation of the contract 
under art. 1794 of the Code Napoleon, which is our art. 1691. 
See Pandectes Françaises, \ol. 37 Louage d ouvrage et d’in
dustrie. pars. 1376 and 1377. If the conclusion be correct, that 
the effect of the notice was to put an end to the contract, and if. 
the contract having ended, the plaintiff would be entitled to what 
he would have earned in the way of profit if he had executed the 
contract, a fortiori he is entitled to a reasonable payment for the 
work and labour done and the material which he actually supplied.

On the whole, I should not disturb the judgment o quo, but 
on the contrary should confirm it, and such is the unanimous 
opinion of the ( 'ourt.

./ud<jmen! confirmed.

0NT LONDON v. GRAND TRUNK R CO.
SUMMERS v. GRAND TRUNK R. CO.

ttntario Su fire me Court. Ippellate Diviniou. Unlock. ('.d.Ex., Chile, 
Riddell amt Sutherland, -l-l. December 24, 1914.

I. Master and servant i 8 II A4—100)—Railway employees—Locomo
tive ENDIN'EEK— I>1 TIES AS TO PRECACTION— COLLISION—LIABILITY 
FOR IN.II'RIES.

A locomotive engineer or other railway employee having control 
of the tracks, after becoming aware of the presence of any person 
dangerously near the track, however imprudently, is Imnnd to use 
ordinary care to avoid injury to him when lie knows that the danger 
of collision is imminent : mere knowledge that the danger is possible 
is not enough, there must In* knowledge that a collision was likely to

| Mill» \. I no slron ft. 13 A.< . 1: Rimhi v. 1I.T.R. 11904), (Ont.), 
lllireported : dunes v. Toronto and York Radial 23 O.L.R. 331 : tVeir v. 
C.P.R., HI A.R. 104. referred to. |

Statement Appeals in two actions against the defendant company, tried 
together, by consent, by Kelly, .1., with a jury.

T. (}. Meredith, K.< '.. for the appellants the Corporation of 
the City of London.

I). L. McCarthy, K.( for the Grand Trunk Railway Com
pany.

Sir George (Hbbohh, K.C., and (!. S. (iihbous, for the plaintiff 
Summers.
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Si THKRiAND. .1. (after setting out th«* facta) :— Kxccption 
was taken at the trial, at the time of its reception, and after the 
charge to the jury, to the admissibility of evidence on the part 
of the defendants brought out on the examination by their 
counsel from witnesses of the plaintiffs to tin* effect that after 
the accident a rule of the plaintiff corporation was passed and 
put into effect requiring the driver of their motor truck, when 
proceeding to a fire, to stop before erossing the railway track. 
Counsel for the defendants was persistent in getting this evi
dence on the record and contended that it was admissible as 
shewing what the plaintiff corporation considered good practice.

It was argued before us that, in consequence, the finding 
of contributory negligence as against the plaintiff corporation’s 
employees should not be allowed to stand, and that there should 
at least be a new trial. I am of opinion that the evidence was 
not admissible on the ground contended for; but the trial .fudge 
seems to have so minimised any effect it could otherwise have 
had in the following statements—“1 do not know that we have 
anything to do with orders made afterwards,” “Some people 
are always wise after the event." “It may be (evidence) or it 
may not be,” “We all learn by experience,” “But would it 
be evidence of negligence?” “I will allow the question, but I 
do not think it has much bearing on the case”—and the lan
guage used by the jury would seem so to indicate that the evid
ence did not affect them in coming to the conclusion arrived at, 
that 1 do not think the finding should be disturbed. I think the 
provisions of see. 28* of the .Judicature Act. R.S.O. 1914. eh. 

•’><». may well he applied, I am of the opinion that the finding as it 
stands is abundantly justified by the evidence.

On the question of contributory negligence, in so far as the 
plaintiff Summers is concerned, as he was not the driver of the 
truck, and there was no evidence that personally he was guilty 
ot any negligence, he is entitled to maintain the action notwith
standing the negligence of which the jury has found the plain-

*'-S lO A now trial shall not he granted on tilt* ground of misdirec 
tii»n ..r of the improper admission or rejection of evidence, or because the 
venlJet of the jury was not taken upon a question which the Judge at the 
trial was not asked to leave to the jury, unless some substantial wrong or 
miscarriage has been thereby occasioned.
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tiff corporation guilty through their servants in charge of the 
truck: Mills v. Armstrong (1888), 13 App. Cas. 1.

There was on the appeal sonic question raised as to the ad
missibility of evidence as to the condition of the head-light on 
the engine when it arrived at Sarnia some time after the acci
dent. 1 do not think, however, that the slight evidence, thus 
perhaps erroneously admitted, could be said to have any appreci
able effect on the minds of the jury, in view of the very strong 
evidence put in upon the part of the defendants to the effect 
that at the time of the accident, and for some time before, the 
head-light was shining.

It was suggested in evidence, also, that the engineer on the 
train ought to have heard the siren sounded and have seen the 
light from the head-light of the truck east upon the railway 
crossing as it approached thereto, or that the brakeman on his 
train should have heard the siren and seen the light of the ap
proaching truck. Indeed, it was said that he did see the light, 
and that, in consequence, the engine and train should have been 
stopped before reaching the crossing. Some argument was also 
based upon the fact that there was apparently no appliance on 
the train by which the brakeman, when he saw the light of the 
truck, could signal to the engineer. The jury has, however, 
negatived all allegations of negligence on the part of the de
fendant company set out specifically in the pleadings or other
wise suggested in the evidence, with the exception of that con
tained in the answer to question 3.

The main question, in my view, in the appeals, is as to 
whether this finding can stand. It is attacked by the defen
dant company. The trial Judge seems to have thought that it 
was open to the plaintiffs on the statement of claim as framed 
to adduce evidence in support of this finding. With respect, I 
have great doubt as to this. If they had no such right, then 
they did not ask or obtain an amendment to the pleadings to 
enable it to be set up. Objection was taken to its admissibility 
at the trial. However, 1 prefer to deal with it as though the 
evidence were properly admitted.

It is, I think, clear from the evidence that, at the time the 
semaphore was operated from Maitland street and the train let
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in at Adelaide street, there was no danger apparent or immin
ent. But the contention of the plaintiffs is that, when the rail
way men at Maitland street saw the truck drive rapidly past that 
street on King street, a situation of danger, of impending and 
imminent danger, arose. The jury seem to have accepted this 
view, and, in consequence, made the finding in answer to ques
tion 3 which is attacked by the defendant company on this ap
peal.

| Reference to Shearman & Uedfield on Negligence, (ith ed. 
( 1913), p. 1240. discussing the doctrine of imminent danger.|

Now what was the situation at the time the truck passed 
Maitland street on King street? The men at Maitland street saw 
the engine and train beyond William street approaching that 
street with head-light shining and bell ringing. The train was in 
fact also running at the slow rate of 5 or 6 miles an hour. They 
saw a fire truck, which they had a right to assume was equipped, 
as according to the evidence it in fact was. with proper appli
ances to stop it within a few feet if driven at a reasonable rate 
and without negligence, and they had a right to assume also, as 
the fact was. that it was in charge of a competent and experi
enced driver, who knew the locality and the dangerous character 
of the railway crossing on William street. After the truck went 
by Maitland street on King street, they knew it would have to 
travel three blocks at least before it could arrive at the railway 
crossing at William street. They could not meantime sec it for 
the intervening buildings. I'nless they were to assume, which I 
am of opinion they were not called upon to do, that the truck, 
thus manned, would be driven negligently and carelessly on to 
the track in front of the approaching engine, there was no reason 
to apprehend that a collision was at all imminent or even likely. 
So far as they were concerned, an accident only became evid
ent and imminent when the truck appeared on William street 
near the railway track. It was then apparently too late for them 
to do anything to avert the accident. Under these circum
stances, I am of opinion that the finding of the jury in answer 
to question 3 is unwarranted by the evidence and should not be 
allowed to stand.

To say that men in the positions of the railway employees at 
Maitland street were to assume the responsibility of stopping
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ii train approaching William street, in the circumstances dis
closed in the evidence, merely because they saw a fire truck 
passing rapidly along King street, three blocks away, and be
cause they failed to do so, the defendants are to be made liable, 
is, I think, carrying the doctrine of liability for negligence 
against a railway company altogether too far. 1 would be dis
posed to think, from the evidence, that in any event it was most 
unlikely that the said employees could have done anything after 
the truck had passed Maitland street on King street to avert 
the accident.

It is said that if the lanterns had been swung at the crossing 
at or near Maitland street the engineer on the train could have 
seen them and stopped the train. The evidence was, however, 
to the effect that in practice it was customary for the train when 
signalled to stop to slacken its speed and approach slowly the 
point on the track from which the signal was given. Here the 
train was proceeding at a comparatively slow and apparently 
safe rate of speed, and, if it had been signalled from Maitland 
street, it would not in all reasonable probability have passed 
William street at any slower rate than it did.

I am of opinion that the appeal of the plaintiff corporation 
should be dismissed with costs, and the appeal of the defendant 
company as against the plaintiff Summers allowed with costs, 
if asked.

At the conclusion of his argument, Sir George Gibbons, in 
\ 'cw of the fact that the judgment for Summers was only $600, 
and that he would in consequence have no further right of ap
peal, asked that, in the event of the present appeal of the plain
tiff corporation being disallowed and such corporation making 
a further appeal and being successful, the right of the plaintiff 
Summers be preserved to share in such ultimate success.

Under these circumstances, it may well be that no judgment 
on this appeal should be issued as against the plaintiff Summers, 
dismissing his action, until the further appeal, if any, of the 
plaintiff corporation is finally determined.

Mulock, C.J.Ex., agreed with Sutherland, J.
Riddell, J., concurred in the result.
f’LUTE, J.. dissented. Appeal allowed.
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PACHAL v. SCHILLER
Saskatchewan Supreme Court, hamont. ./. Map 21. 1914.

Bill s AM» MITES I 8 I ('—Iff)—Si IlSTITl TED NOTE—MlSBEVRKSENTATION
—Foboeby.

There in a failure of ennsideratinn for a substituted promissory note 
given by the promisor in exehange for what was represented as his 
original note, but wliieh was in fnet a forgery, his original note having 
been transferred into other hands.

| ti a me u \. Womersley. 24 L.J.Q.B. 4U. 119 Kng. IJ. 51. and Keuiicihj 
v. Cana ma, etc.. Mail Co.. L.H. 2 Q.II. 580. applied. |

( ONTRACTS I §11 I A—195)—Jl.I.KOAI.—STIFLINO 1‘ROSI rr I ion — Kxfor< I

An agreemeent to stille a prosecution or which has a tendency, how 
ever slight, to affect the due administration of justice, is illegal, and 
any obligation assumed by a person not previously liable therefore as 
a result of such agreement cannot he enforced.

\Louml v. (trimaaile. .'Ill Ch.I). 005: Wind lull v. I iut. 45 Cli.D. 351; 
Williams v. Itayhy. L.H. I ILL. 200. applied.]

Action on an alleged promissory note.
Judgment for defendant.
IV. A. Boland, for plaintiff.
('. />. Livingstone and /•’. Wilson, for defendant.

La mont, J. :—This is an action on a promissory note. The 
history of the transaction is as follows : In 1911. one Ralph Jon at 
purchased a farm from Julius Schiller under an agreement of 
sale. In January. 1912. Schiller, being in need of money, 
brought the agreement to Jonat. who took it up and gave four 
promissory notes for the unpaid purchase money, amounting to 
something over $3.000. Three of these notes. Schiller deposited 
in the Union Rank as security for an advance; the other one In
put in another bank. In March. 1913. Julius Schiller, being 
again in need of money, went to the plaintiff and told him he had 
in the bank four notes made by Ralph Jonat. and asked him to 
cash them. The plaintiff agreed to do so provided Julius Schiller 
would get his brother Gottlieb Schiller, the defendant herein, to 
endorse them. Julius said the bank had $150 and interest 
against the notes, and he asked the plaintiff for a cheque for 
$175 to lift them. This the plaintiff gave him. Julius Schiller 
went away, and subsequently returned with four notes purport
ing to bear the signatures of Ralph Jonat and the defendant. 
The plaintiff discounted the notes. A short time afterwards he 
met the defendant, and informed him he held the notes. The 
defendant said he had not signed them, and that his signature

Statement.
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was a forgery. He said he had told Julius that he would endorse 
Jonat’s notes but that his brother had never presented the notes 
for his signature. From the defendant's evidence it appears 
that he was willing to endorse Jonat s notes because he was satis
fied that Jonat, having bought the farm, would ultimately pay 
them. Upon learning that the defendant's signature was a 
forgery, the plaintiff told the defendant that if he did not sign 
the notes he would send Julius to gaol for six or ten years. A 
meeting was arranged between tin* plaintiff, the defendant, and 
Jonat. As there was no place on the notes which the plaintiff 
held on which the defendant could readily sign his name, the 
plaintiff drew up new notes for the amount of the old ones and 
had them signed by Jonat and the defendant. Then he returned 
the notes he had received from Julius Schiller to the defendant, 
who handed them to Jonat. At this time all parties believed the 
notes returned by the plaintiff were the genuine notes of Jonat. 
As a matter of fact, however, only one note was Jonat’s; the 
other three were forgeries. The three genuine notes signed by 
Jonat were still in the Union Bank. What happened evidently 
was that Julius Schiller lifted the note which was not in the 
Union Bank and placed the defendant's name thereon, then 
forged the names of Ralph Jonat and the defendant to the other 
three notes and sold the four to the plaintiff. When it was dis
covered later that the three notes were forgeries. Julius Schiller 
was prosecuted and convicted for forging them. Both the defen
dant and Jonat swore that they would not have signed the new 
notes t<i the plaintiff had they not believed that he was returning 
the original notes signed by Jonat. The note sued on in this 
action is one of the notes given a note on which Jonat'h
signature was forged. The genuine note which the plaintiff ob
tained from Julius Schiller has been paid. The defendant resists 
payment on the ground that there has been a total failure of 
consideration for the note, and also on the ground that it was 
signed under a mistake of fact.

For the plaintiff it was contended that the defendant signed 
the note for two reasons: (1) to get back the notes on which his 
signature had been forged, and (2) to protect his brother from 
prosecution. Do these constitute consideration?

In Gurney v. Womersley, 119 E.R. 51. 24 L.J.Q.B. 4(i, a

4^92
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client of the defendants took to them what purported to he a hill 
of exchange drawn upon a well-known firm in London and 
accepted by that firm and specially endorsed over to the client. 
The defendants had the client endorse the hill in blank and then 
sold it to the plaintiff's. The acceptance by the London firm was 
a forgery, although the defendants did not know it at the time. 
The plaintiff's sued to recover the amount they had paid, and 
were held to he entitled on the ground that they purchased on 
the faith of the acceptance being genuine, and as it was not there 
was a failure of consideration. In Knmcdy v. Panama, e/e., Mail 
('a.. L.K. 2 Q.B. 580. at 587. Blackburn. «J.. in discussing the 
argument that a shareholder had a right to rescind a contract to 
take shares as soon as he found that he had not got what he 
applied for. said:

If tin- in vu I id it \ nf i In- emit met really made the share lie obtained differ
ent things in unbalance from those which he applied for. this would, we 
think, la* good law. The ease would then resemble f/om/e i /: v. Harllrll 
and Uimiru v. IVomrrwfri/. where a person who had honestly sold what 
lie thought a hill without recourse to him was nevertbeleas held bound to 
return the price on its turning out that the supposed bill was a forgery in 
one ease and void under the Stamp Laws in the other, in both eases the 
ground of the decision being that the thing handed over was not the tiling 
paid for.

lit the present case the defendant and «louât did not pay cash 
for the notes returned, but they gave in lieu thereof, among 
others, the note sued on. believing the notes they were getting 
in return were the genuine notes of donat. What they got was a 
forgery, and worth nothing. There was therefore, a failure of 
consideration for the note sued on.

It was. however, argued that part of the consideration was 
the forbearance of the plaintiff in not prosecuting .Julius Schiller 
for forgery of the defendant's name. If this operated as a con
sideration. the transaction must have amounted to an agreement 
by the plaintiff not to prosecute if the defendant would sign the 
new notes. Such an agreement is illegal, and therefore will not 
support a promise to pay. In Williams v. Itayhy, L.K. 1 ILL. 
200. 35 L.J. l 'll. 717. a case very similar to the present one, the 
defendant's son had forged his father's name to several notes 
and discounted them at the plaintiff ’s bank. On the discovery 
of the forgeries the plaintiff's intimated to the father that if he
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for life. The father agreed in writing to pay the balance, and 
gave an equitable mortgage on his property as security. The 
forged notes were then handed to him. It was held by the House

Lament, J. of Lords that the father’s agreement to pay was illegal and could 
not be enforced. An agreement to stiffle a prosecution, or which 
has a tendency, however slight, to affect the due administration 
of justice, is illegal, and any obligation assumed by a person not 
previously liable therefore as a result of such agreement cannot 
be enforced. Louml v. (Irimwadc, 119 ( ’h.I).. 605, 57 L.J. Ch. 725 ; 
WindhUl Local Hoard of Health v. Vint, 45 Ch.D. 351, 59 L.J. 
Ch. 608. In so far, therefore, as the return of the notes was con
sideration for the defendant’s promise to pay, the consideration 
has totally failed; and in so far as the plaintiff's forbearance to 
prosecute was consideration, it was illegal. There will, therefore, 
be judgment for the defendant with costs.

CAN. MONTREAL TRAMWAYS CO. v. LACHINE, JACQUES-CARTIER, 
ETC., R. CO.

S.C. Supreme Court of Canaria, Sir Charles Fitzpatrick, C.J., Iriington, buff, Anglin 
ami Brodeur, JJ. June 1, 1914.

1. Statvtkh (§11 A 96)—Constriction—Railway Commission—Jurisdic
tion—OCCVPATION OF LANDS BY RAILWAY.

Jurisdiction is not conferred on the Railway Commission (Can.) under 
the Railway Act, R.S.C. 1906, ch. 37, sec. 176, to authorize a railway 
operated under Dominion law to use or occupy lands which at the time 
of the application for the approval and of the approval of the location 
of the Dominion railway had become the property of a railway operated 
under provincial law.

[Montreal v. Montreal Street 11. Co., [1912] A.C. 333, referred to.]

Statement. Appeal from the order of the Board of Railway Commissioners 
for Canada, dated July 20, 1912, whereby the Lachine, Jacques- 
('artier and Maisonneuve Railway Company was authorized to 
use and occupy a portion of the lands of the Montreal Tramways 
Company which had been transferred to that company by the 
Montreal Park and Island Railway Company in pursuance of the 
Dominion statute 1 & 2 Geo. V., ch. 115.

The question upon the appeal was whether the Board had 
jurisdiction to make the order appealed from.

Perron, Taschereau, Rinfret, Genesl, Billette it* Plimsoll, for 
the appellants.

Henri Jodoin, for respondents.
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Idington, for reasons given in writing, was of opinion that 
the appeal should he dismissed with costs.

Duff, .1.: This is an appeal from the Board of Railway 
Commissioners for Canada, and the question which arises is 
whether the Board had power to make a certain order, dated 
July 20, 1012, which is in the following terms:

The Board of Railway Commissioners for Canada.
Order No. 17.0K2.

In the matter of the Order of the Board. No. 13,093, dated June 12th, 
1911, approving the location of the Lachine Jacques-Cartier and Maison
neuve Railway Company's line of railway from the westerly terminus of 
the railway to a point about 400 feet west of the Canadian Pacifie Railway 
Company’s crossing at Iberville street subway, in the city of Montreal; 
and the application of the Lachine, Jacques-Cartier and Maisonneuve Rail
way Company for authority to take, for the construction of its railway, 
a portion of lot No. 340, in the parish of St. Laurent. in the said city of 
Montreal, of the lands of the Montreal Park and Island Railway Company, 
consisting of a strip of 597 feet in length and 100 feet in width, containing 
1.02 arpents, as shewn on the plan dated June 12th, 1911. and approved under 
the said order No. 13,993.

Vpon reading what is alleged in support of the application and on behalf 
of the Montreal Park and Island Railway Company, and the report of the 
chief engineer of the Board:

It is ordered that the applicant company be and it is hereby authorized 
to take for the purpose of the crossing that portion of the said lot No. 340, 
of the lands of the Montreal Park and Island Railway Company, consisting 
of a strip of land 597 feet in length by 100 feet in width, containing'» 1.62 
arpents, as shewn on the said plan.

(Sgd.) D'.Xhcy Scott,
Assistant Chief Commissioner.

S. J. McLean,
Commissioner.

Board of Railway Commissioners
Saturday, the 20th of July, A.D. 1912. for Canada.

There can he no serious doubt, 1 think, that the Board, in 
making the order, was professing to execute powers conferred 
upon it by sec. 170 of the Railway Act. It appears clearly 
enough from the application dated May 10, 1912, and a further 
application of July 25, that it was understood by the respondents 
that the Board was exercising powers under that section. Indeed, 
it is so stated in the factum of the respondents, and, while the sec
tion is not mentioned in the order, the order purports to be made
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under the application of May 10, and it is not really disputed that 
the order was an order under the section mentioned. The Board 
would, of course, have no power under the general expropriation 
provisions of the Act to make such an order, as sufficiently appears 
from a consideration of secs. 215 and 210.

I do not think the parties have really come to any issue upon 
the question whether the lands in question ever did constitute 
an integral part of the railway undertaking of the Montreal Park 
and Island R. Co., or are now such a part of the Montreal Tram
ways Co., and I think there is no evidence before us which would 
enable us to pass upon the point, assuming it would lie competent 
for us to do so on this appeal. It may be doubted, I think, 
whether sec. 17b has any at ion to the lands of a railway 
company which arc not physically a part of the railway under
taking: for example, subsidy lands held for sale. It is quite 
arguable that proceedings under the general expropriation pro
visions of the Act would be the appropriate method of getting 
authority to take such lands even where the owner is a Dominion 
railway company. The point, in my view, is of no importance 
on this appeal, because, as I have already indicated, those pro
ceedings are taken by the railwax company under sec. 17b; and 
the lands which the respondent company was authorized to take 
by the order appealed from are now and at the time the applica
tion and order were made were the property of a provincial rail
way company owning and operating a railway which is a local 
undertaking and subject to the exclusive authority of the pro
vincial Legislature.

First. These lands are the propert y of the Montreal Tramways 
Co., whose undertaking is a local undertaking under the exclusive 
jurisdiction of the Quebec Legislature. It is not disputed that tIn
lands in question, prior to November, 1911, formed part of tin- 
property of the Montreal Park and Island R. Co., whose under
taking. having been declared for the general advantage of Canada, 
was a Dominion undertaking. In November, 1911, however, that 
company was authorized by an Act of the Dominion Parliament 
to transfer the whole or any part of its undertaking and property 
to certain companies engaged in operating provincial undertakings, 
including the Montreal Tramways Co., and, in the result, the prop
erty in question, with other properties, became vested in the

4
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Montreal Tramways ('o.. a railway company engaged in working 
a provincial railway, and were vested iu that company when tIn
application was made upon which the order was based. These 
facts are admitted again and again in course of the proceedings 
taken by the respondents, and are not disputed in the respondents' 
factum.

Secondly.—Section number 170 has no application to lauds 
which are the property of a ‘ railway company. Tin-
full text of tin- section is as follows:

176. The- c(im|iany may take- imssrssion of. uhi* or occupy any lands 
belonging to any other railway company; use or enjoy the whole or any 
portion of the right-of-way, tracks, terminals, station or station grounds of 
any other railway com, any, ami have and exercise full power to run and 
operate its trains over and upon any portion or portions of the railway of 
any other railway company, subject always to the- approval of the- Hoard 
first obtained and to any order and direction which the- Board may make- 
in regard to the* exercise, e*nje>yme*nt or restriction of such powers or privi-

2. Such approval may be- given upon application ami notice, ami, afte*r 
hearing, the Hoarel may make such order, give such directions, and impose 
such e ions or duties upon either party as te» it may appe*ar just or 
desirable, £ due regard to the* public and all preeper interests.

3. If (he* parties fail te» agree as to compensation, the* Hoard may. by 
order, fix the* amount of e-e»in|)ensation to he* paid in respect of the* powers 
and privileges so grunted. 3 Kdw. VII. eh. 58, se*e. 137: 6 Kdw VII. eh 42.
se*e\ 8.
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If this section applies to provincial railway companies, then 
it is within the power of the Board e»f Railway Commissioners 
for the- Dominion to authorize a Dominion railway company te» 
make use*, to any extent that tin* Boarel shall think proper, e»f the- 
works of a provincial railway company without the* consent e»f the* 
provincial railway company or the public authorities e»f the* 
province, and without a declaration by Parliament that the* 
provincial railway shoulel be a we»rk for the* general advantage* of 
Canada. The* Board would also have power uneler the* e*xpre*ss 
provisions of the* section to impose conditions upem the* provincial 
railway company, as well as elutie*s, as it might appear just or 
desirable to them, ami to fix the compensation te» be* paiel in re-spee-t 
to the* powers and privileges granted. In a worel, the* section, if 
such be* its application, authorizes the* establishment ove-r pre>- 
vincial railways of that dual control whie-h has been held to be* 
contrary to the* policy of the* B.N.A. Act : City of Montreal v. Mont
real Street Railway Co., 1 D.L.R. 081, 13 Can. Ry. Cas. 541,

8
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[1912] AX'. 333. at 345, 340. Sub-section 4 (c) of sec. 2 ami 
see. 8 of the Railway Act seem to shew that where it was intended 
that a specific provision of the Act should apply to provincial 
railway companies that has been expressly stated. 1 think the 
proper conclusion is that see. 170 has no such application.

It is argued, however, that at the time the line of the re
spondents was located these lands were still a part of the property 
of the Montreal Park and Island R. Co., a Dominion company. 
I do not think that in the circumstances of this case that is an 
answer to the appeal. When the application was made for leave 
to take possession of the lands, admittedly they had passed to the 
Montreal Tramways Co.

The Dominion legislation authorizing the transfer to tin- 
provincial company of the property of the Dominion railway 
company involved by necessary implication a declaration that such 
property, when transferred, should no longer lie part of a work 
for the general advantage of Canada; I entertain no doubt that 
such a declaration by the Dominion Parliament made with tin- 
concurrence of the Quebec Legislature would be entirely effective 
to remove the property transferred from the Dominion jurisdic
tion under secs. 91 (29) and 92 (10) of the B.X.A. Act.

The result is that, with respect to the property transferred, 
sec. 17fi ceased to have any operation.

The appeal should be allowed with costs.
Anglin and Brodeur, .1.1., concurred.

A/t/teid allowed with costs.

VEILLEUX v. BOULEVARD HEIGHTS, LTD
Alberta Supreme Court. Walsh, ./. Xovember 28. 1014.

1. Vendor and purchaser i 8 I E—25)—Rescission op contract Di
FECTIYE TITLE — SUBDIVISIONS— REGISTRATION REQUIREMENTS —
X ON-COM PLIA N CE.

An agreement for salt- of lots in a land sub-division since tin- sta 
tuti- of 1011-1012, Alta., eli. 4. see. 16. amending the Land Titles Act, 
Alta.. 1000. eli. 24. see*. 124. when the sub-division plan has not lieen 
registered, is illegal, and the purchaser may claim rescission on lie 
coining aware of the non registration.

[I.umlon Electric v. London, [ 10031 A.V. 434 : Victorian Da y I ex fan I 
Sytulicate v. Dolt, [1006] 2 Vh. 024 ; Hroirn v. Moore. 32 Can. R.C'.R. 
03; Buryess v. Zimmerli, 17 D.L.R. 708. referred to.]

2. Statutes (fill B—111) —Strict or liberal construction—I*enai
STATUTES.

When the legislature has plainly said that a certain act shall not 
Ik- done, the legal consequences following a violation of that provision
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un- m-itln-v gn-uU-r nor lv*a by reason of tin* fact that tin- legislature ALTA, 
liai or lin> not imposed a penalty for such violation. — .

| M ell ins v. Shirley, hi Q.ll.l), 44<i. distinguished: ami see Slat.. S. ( . 
Alta.. 1913. -ml session, cli. ‘2. set*. 9. | -------

Action to rcHeind an agreement of sale. r.
M. II. Peacock, (Peacock d1 Skene), for the plaintiff. I femurs!

II. P. 0. Savary (Savary, F e nerf y d Delta us* if), for the ,™ 
defendant.

Walsh, *).:—This is a purchaser's action for rescission of w«uii.j. 

an agreement for the sale of land. The agreement which was 
made on March 30, 1912, covers “lots 27 to 48 inclusive in block 
23 of part of the north-east quarter of section 35, township 52. 
range 4 west of the 4th meridian in the Province of Alberta and 
being known as Boulevard Heights, Edmonton." At the date 
of the agreement the sub-division plan according to which the 
sale was made had not been registered in the Land Titles Office 
nor was it in fact so registered until April 29. 1913, more than 
a year after the date of the contract. When this agreement was 
made, sub-see. 7 of sec. 124 (added 1911-12. eh. 4. sec. 15). of 
the Land Titles Act (eh. 24. 19015). was in force, having been 
assented to on February Hi. 1912. That sub-section reads as 
follows:

i 7 i Xu lute shall Im* sold iimli-r agreement, for sale or otherwise accord
ing to any tmvnsite or sub-division plan until after the same has been duly 
registered in the land titles ollice for the registration district in which tin- 
land shewn on said plan is situate, providing that this section shall not 
apply to any plan now in existence and approved by the Minister.

The plan in question does not come within the above proviso.
The plaintiff did not know of the non-registration of this plan 
when the agreement was made. Ilis first knowledge of that fact 
came to him on January 28. 1914, the day before this action was 
commenced. No penalty was provided for a violation of the 
provisions of this sub-section until by sub-sec. 4 of see. 9 of the 
Statute Law Amendment Act, eh. 2. 1913, 2nd sess.. assented to 
on October 25, 1913, one was imposed.

The plaintiff has paid all of his purchase money of $3.350 
and interest except $313.50. He bases his right to rescission 
upon three grounds, namely (1) the illegality of the contract 
under the above sub-section : (2) the defendants inability to 
make title : and (3) misrepresentation as to the location and
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physical characteristics of the land. 1 have considered only the 
first of these grounds as it is sufficient in my judgment to en
title the plaintiff to the relief which he asks. 1 think that the 
contract in question is an illegal one because it was made in 
direct contravention of a statute which prohibited it. The 
language of the sub-section is too plain to admit of any doubt 
hut that the legislature intended to prohibit the making of such 
a contract as this. and. that being so, the conclusion that the 
contract is illegal is inevitable. Parke. B„ in Cope v. Howland, 
2 M. & W. 149. at 157. says:

11 i* perfectly settled that where the emit met which the plniiitiil seeks 
to enforce, he it express or implied, is expressly or by implication for 
hidden hy the common or statute law no Court will lend its assistance
10 give it effect.

In Smith v. Manhood, 14 M. & W. 452 at 4(i4. Alderson. IL.

I lie question is. does the legislature mean to prohibit the act done- 
If it does, whether it he for the purposes of revenue or otherwise, then the 
doing of the act is a breach of the law and no right of action can arise

In Mclliss v. Shirley Local Hoard, Hi (j.B.I). 44(1 at 453. 
Bowen, L.J.. says:

"I he established rule of law is and always has been that no action can 
he maintained on a contract which is prohibited either by the common law 
or by statute. The law was so stated by laird Kllenborough in Laic v.
11 ml si m, 11 Hast 300. ami it was repeated by other Judges in Taylor v
('roiclaml Has «t- Co At Co.. Ill Kx. 203. ... In the end we have to
find out upon the construction of the Act whether it wa« intended by the 
legislature to prohibit the doing of a certain act altogether or whether it 
was only intended to say that if the act was done certain penalties should 
follow as a consequence. If you can lind out that the act is prohibited then 
the principle is that no man can recover in an action founded on that 
which is a breach of the provisions of the statute.

The whole trend of the authorities, of which there are many, 
including such cases as London Electric Lighting Co. v. Lon
don Corporation, | 1903] A.C. 434. and Victorian Daylesford 
Syndicate v. Dolt, | 1905] 2 Ch. 024. is in support of this view.

Mr. Sa vary contends that because no penalty was imposed 
by slatute at the date of this contract for a violation of the pro
visions of this sub-section a contract made in breach of it is not 
invalid. 1 do not think that this contention is well founded 
There are some expressions in the judgment of Lord Esher at
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p. 451 of Melliss v. Shirley Local Board, supra, which lend 
colour to this contention but a careful reading of all the judg
ments in the case satisfies me that it was anything but the inten
tion of the Court of Appeal to lay down the broad proposition 
that a contract which is prohibited by statute without being 
thereby expressly declared to be void is only void if a penalty is 
imposed by the statute for breach of the prohibition against it. 
The very contrary of this appears to lie the case. The struggle 
there seems to have been against the argument of counsel for the 
plaintiff that because a penalty was imposed for a violation of 
the provisions of the Act that exhausted the punishment to 
which the transgressor was liable ami his rights and remedies 
under the contract should not be interfered with. The fact that 
a statute provides a penalty for breach of its provisions is doubt
less sometimes of value in helping to determine whether or not 
the legislature intended to make void an act done in disregard 
of it when the meaning of the legislation is not otherwise quite 
clear. But it seems to me that when the legislature in plain and 
unequivocal language says that a certain act shall not be done, 
the legal consequences following a violation of that provision 
are neither greater nor less by reason of the fact that the legis
lature has or has not imposed a penalty for such violation. I 
would be inclined to think a stronger argument could lie made 
out for the view of the invalidity of an act done in contravention 
of a statute from the absence than from the presence of a pro
vision imposing a penalty. If the absence of a penalty means 
that no invalidity attaches to the act so done the result must be 
that the most flagrant violation of the statute would he permis
sible with no punishment for the transgressor. A man could do 
day after day the very thing that the statute says he must not 
do at all and still have full validity given to these prescribed 
acts while escaping punishment by fine or otherwise for his con
tumacy. On the other hand, the imposition of a penalty might 
reasonably give ground for the argument that the legislature 
meant to punish in that way alone and not to odd to that punish
ment by depriving the offender of the benefit of what he hod 
done in defiance of the statute.

Strong. C.J., in delivering orally the judgment of the Su-

20 D.I..R.
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preme Court of Canada in Brown v. Moore, 32 Can. S.C.R. 93 
at 97, says :

It is settled law that contracts entered into in the face of statuton 
prohibition are void and the prohibition of sales of liquor without license 
provided by the statute in question has therefore the effect of rendering 
the contract here of no effect. It is also settled that the ini|>osition of a 
penalty for the contravention of a statute avoids a contract against the 
statute. In the present case we have both the prohibition in express terms 
and the penalty.

B ram well, B.. said in Cowan v. Milbourn, L. R. 2 Kx. 230 at 
236:

It is strange that there should be so much dilliculty in making it under 
stood that a thing may be unlawful in the sense that the law will not aid 
it and yet that the law will not immediately punish it. If that only were 
unlawful to which a penalty is attached the consequences would !m* that 
inasmuch as no penalty is provided by the law for prostitution a contract 
having prostitution for its object would In- valid in a Court of law.

Thv authoriticH to which I have referred are all cases in 
which a plaintiff has been seeking to enforce rights founded on 
a contract which the Court has declared to he illegal. Upon 
these authorities 1 am satisfied that if the defendant here was 
seeking specific performance of this contract he could not get 
it. But that is not the case. Instead, the plaintiff is endeavour 
ing to get out of such a contract and recover money paid under 
it. Can he do so?

In Collins v. Blanlern, 1 Smith's L.C. (10th ed.). p. 355, the 
Lord Chief Justice says :

Whoever is a party to an unlawful contract if lie hath once paid tin- 
money stipulated to be paid in pursuance thereof he shall not have tin- 
help of the Court to fetch it back again ; you shall not have a right of 
action when you come into a Court of justice in this unclean manner to 
recover it hack.

Commenting upon this in delivering the judgment of tin 
Court of Appeal in Keurlcii v. Thomson, 24 Q.B.D. 742 at 746. 
Fry, L.J.. says :

To that general rule there are undoubtedly several exceptions or appar 
eut exceptions, (hie of these is the case of oppressor and oppressed in 
which ease usually the oppressed party may recover the money back from 
the oppressor. In that class of cases the delictum is not par and then- 
fore the maxim does not apply. Again there are other illegalities which 
arise where a statute has l>een intended to protect a class of persons and 
the person seeking to recover is a memlfer of the protected class. . . .
In these cases of oppressor and oppressed or of a class protected by statute 
the one may recover from the other notwithstanding that Imtli have been 
parties to the illegal contract.
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This view was acted upon by Stirling, JM in Barclay v. Pear- ALTA 
son, 11893) 2 <’h. 154, and by Parker, J.. in Lodge v. National s. < 
Union Investment Co., 119071 1 ('h. 300. Sec also Burgess v. .. '

" \ KlLl.KVX
Zimmerli, 17 D.L.R. 708. ?•.

The sub-section here in question was in my opinion passed 'heights° 

for the protection of the large class of people who at that time ,'ll> 
were purchasers of land in what arc known as subdivisions.
Sales of such lands according to unregistered plans were 
fraught with the greatest danger to the purchasers. There was 
nothing certain about the subject matter of the contract. A 
proper description of the land for registration purposes was an 
impossibility. To a dishonest vendor the chances for fraud and 
imposition were vastly increased and to even the most careful 
of purchasers the risks of confusion and loss were made much 
greater. The plaintiff is. in my opinion, a member of the class 
for whose protection this legislation was passed and as such, he 
is. I think, entitled to the aid of the Court in getting back the 
money which he has paid under this illegal contract. He is not 
in pari delicto with the defendant, lie knew nothing of the 
non registration of the plan until nearly* two years after he 
entered into this contract and as soon as he knew of it he de
manded his money back, and I think that he is entitled to get it.

There will be judgment rescinding the agreement and direct
ing the defendant to repay to the plaintiff the several sums paid 
by him under it with interest on each payment from its date at 
5 per cent., and costs. The plaintiff is entitled to a lien on the 
land until repayment has been made.

Judgment for plaintiff.
| Appeal to Appellate Division dismissed Feb. 20. 1915. Leave to appeal 

to Privy Council granted on terms, March 20. 1915.|

NURSE v. NURSE
Hrilish Columbia Supreme Court. Macdoiiahl, •!. .Vot?ember 10. 1914.

1. I)IVOH( K AXII HKI'AKATION Hi V C—55)—ALIMONY—AMOUNT OF—Ill'S 
I A.Nil’s INCOME.

Where the husband liable to pay alimony has no income hilt his 
wages of approximately $80 per month. $20 per month is a proper 
allowance to the wife, hut the order may provide for changing the 
amount by future order on proof of altered circumstances.

Hearing of proceedings for alimony and custody of a child. 
C. 8. Arnold, for petitioner.
L. B. McLellan, for respondent.
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B. C. Macdonald, —The respondent having been found guilty
a. <\ of misconduct, it almost naturally follows that the petitioner

Nuise should have the custody of the boy who is of tender years. There 
should certainly be no departure from this general rule where 
the respondent and co-respondent both occupy the same house.

Mu donald, J. which is sought to be the home of the child. The father how
ever should be afforded liberal access to the child. I think that 
every Saturday afternoon between 2 and 5 o’clock the boy 
should be allowed to visit his father. If. however, the hours of 
work in which the respondent may be engaged would interfere 
with this provision, then some other convenient time should 
be arranged. If the parties cannot agree as to the terms of 
the order it may be submitted to me for settlement. 1 should 
add the petitioner has undertaken not only the custody of the 
child but his maintenance and education and this in the face 
of the desire of the father to undertake this responsibility him
self. There will be liberty to the father to apply at any time 
with respect to the custody of the child.

As to an allowance to the petitioner for alimony, I find that 
the respondent is at present earning wages amounting to $80 
but this amount is subject to a reduction of 20 per cent, and this 
will leave a very small monthly allowance on which he can sub
sist. It is difficult to determine what would be a proper 
amount to allow the petitioner, as sickness, lack of employment 
or other circumstances might prevent her husband from earning 
his present salary even at the reduced rate. An allowance of 
$20 per month is ordered, subject to this amount being modified 
at any time upon proof of change of conditions and circum
stances. It may be increased or even diminished with the 
varying fortunes of the respondent.

Order accordingly.

B.C. WICKWIRE v. PASS GE.

8. C. British ('alumina Supreme Court, Macdonald, 7. December 22, 1914.
1. Bills and notes ( § III A—63)—Accommodation endorsers—Order ok 

endorsements—Presumption—Liability.
Each endorsement in blank of a promissory note is presumed, until 

the contrary is proved, to have been made in the order in which tin 
endorsements appear on the note, and the endorsers are primé faeù 
liable amongst themselves in the same order.
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Action against endorsers of a promissory note. 
R. M. Macdonald, for plaintiffs.
O'Dell, for defendants.

B C.

a. c.
Wick wire

Macdonald, .1. :—On Mardi 20, 1914, the defendants Passage I'vshaoe. 

à Tomlin, being indebted to the defendant Claughton, made Me.d.m»id, j. 

their promissory note in his favour for $2,(MM). Defendant ( 'laugh- 
ton endorsed the note, and, in order to negotiate the same, ob
tained the endorsement of the defendants Sprott and the Western 
Canada Trust Co. Such endorsements were for the accommoda
tion of the defendant Claughton. Plaintiffs, without his know
ledge that such last-mentioned parties had thus endorsed for 
accommodation, discounted the note at the request and for the 
benefit of Claughton. It was his duty towards those who had 
thus accommodated him to pay the note at maturity. He failed 
to perform this obligation, and the note was dishonoured on June 
29, 1914, and duly protested. All defendants thus at the time 
became liable to pay the note to the plaintiffs as holders in due 
course. The question is—were any of them subsequently relieved 
from liability? Defendant Claughton immediately negotiated 
with the plaintiffs and obtained an extension of time for payment.
Exhibit 2 shews that he paid interest up to maturity of the note, 
and also a discount or bonus of 2C/C per month for an extension 
until July 10, when it was agreed that a payment of SI,000 should 
be made. Plaintiffs granted this extension without even reserving 
their rights as against the other parties who were then liable on 
the note. This tied the plaintiffs' hands, and had the same effect 
as if they had accepted a renewal note from Claughton without 
obtaining the assent of the other endorsers. Judgment was 
entered at the trial against the defendants Passage <<: Tomlin and 
Claughton, but the other defendants contend that the acts of 
the plaintiffs have relieved them from liability. Plaintiffs submit 
that the ortfhr in which the endorsers appear on the note should 
not govern, as endorsement includes “delivery” that plaintiffs 
dealing with the defendant Claughton in the negotiation and 
subsequent extension were entitled to assume that defendant 
Sprott and the Western Canada Trust Co. were not sureties for 
defendant Claughton, but could be held liable by him in the event 
of his being called upon to pay the note. They could consider 
defendant Claughton as creating the last legal obligation. 1 do
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B C not consider this position tenable. Each endorsement is pro-
». ( '. sumed until the contrary is proved—to have been made in the

WlOKWIBE

Passage.

order in which they appear on the note. They are also liable 
primA facie in the order in which they endorse. Plaintiffs thus 
affected by such legal position held the note, and by their actions

Matdi'MHld, J. debarred themselves from proceeding thereon for an appreciable 
time. Their right of action as against the endorsers other than 
('laughton was destroyed in the meantime. Plaintiffs ignored 
the right that these endorsers had to look at any time for indemnity 
to defendant ('laughton, for whose accommodation they had 
endorsed. Under these circumstances, as the plaintiffs did not 
tiike the precaution to obtain the assent of these accommodation 
endorsers to the extension, or reserve their rights against them as 
sureties, the result is, in my opinion, they are relieved from 
liability.

The action is dismissed as against the defendants Sprott and 
Western Canada Trust Co. Ltd., with costs.

Judgment accordinglg.

QUE. MASSE v. FRASER.

K. B.
(Quebec King's !U nrh. Arvliambeault. V.J., Trenholme. La oc rg ne. Cross, and 

Carroll, January 10. 1014.
1. ( OVEN A.NTS AM» CONDITIONS 1 g II V—15)—CONTRACT—WARRANTY—1m 

PERVIOIS ICI ENTRY OF WATER—INFILTRATION OF WATER—DRAIN
ace—Knowledge ok defect—Cost of repairs—Recovery of.

\\ livre* a parcel of land and a store building in course of construction 
thereon in a eitv is the subject of an agreement of sale to lie carried 
out on the completion of the building and the deed of sale then made 
contains a clause that the purchaser "reserves all legal rights he may 
have if the cellar be found not to lie impervious to the entrance of water 
from without, the vendor not admitting any such rights.” the purchaser 
may recover for the cost of repair because of the infiltration of water 
into the cellar due to lack of proper drainage which the vendor con 
si meting the building should have provided in connection with the 
drainage system there existent where the defect remained latent until 
ten days after the purchaser’s entry into possession ; the reservation 
in the deed of sale did not enlarge the buyer’s rights but it did not 
commit him to the position of a buyer who has bought with knowledge 
of existence of a defect and is a protestation of absence of knowledge 
thereof at a time when it could not Is- known whether the work of the 
vendor who had represented that he would make the cellar dry would 
have that effect or not.

Statement Appeal from judgment of Superior Court. Dunlop. J.
The appeal was dismissed.
De shots iV Deluge, for the appellant.
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T. P. Butler, K.V., for the respondent. QUE.

E. La/leur, K.C., counsel. K. b.

The judgment of the Court was delivered by Marré

Cross, J. :—This is an action brought by the respondent fba'reh. 
against the appellant to recover the cost of repairs to a building cntTs. 
he had purchased from him. necessitated by latent defects in it.
The claim falls under two heads of $(126 and $394.35 respectively 
and arose under the following circumstances.

The appellant gave the respondent a promise of sale on 
March 17. 1911. of * then under construction and to be com
pleted on May 1 following. One Cuthbertson. employed by the 
respondent to report on the construction as it progressed, did so. 
in April. 1911. pointing out the danger of water penetrating into 
the cellars and suggesting certain work to prevent it. A draft 
deed of sale was prepared in the same month, containing the fol
lowing clause :

Ami the vendor wrmints tlint tin* vvllar is impervious to the entrance 
of water from without and which building the vendor hereby agrees forth
with to cause, to be completed in manner as represented by him to the agent 
of the purchaser, the whole in a proper, thorough and workmanlike 
manner.

The appellant continued his work by jobber Paul Asconi. 
who. in his testimony, says :

Avez vous fait aucun marché verbal ou écrit avec M. Massé dans le 
mois de mai de l'année passée avec objet d'empêcher l’entrée de l'eau par 
les fondation*Y—Moi, j'ai fait la cave de M. Massé et donné une couche de 
ciment de deux polices et eni|léché Venu qui avait entré, et moi. quand j’ai 
lini la cave, il n'y avait d'eau, la cave était sèche. Il y a bien du monde qui 
ont vu que la cave était sèche, le suis allé moi même chez M. Fraser, j’ai 
dit: Allez voir le travail que j'ai fini. M. Fraser avait mis un homme 
exprès tous les jours pour venir lit voir l'ouvrage que j’avais fait, et 
l'homme est tout le temps venu et il était bien content. M. Fraser même 
était bien content; la cave était sèche, c’est lui-même qui a donné per
mission que j'aille sur la rue K t,-Jacques au bureau de M. Fraser.—Et com
bien deviez vous avoir de M. Massé pour faire cet ouvrage, pour empêcher 
l’eau de rentrer Y—Il m’avait donné Jf‘200.

Having ho completed this work, the partie# met to sign the 
deed. The appellant vendor presumably considered that his obli
gations as regards the building had been implemented. But the 
lespondent (the buyer), was not convinced. The appellant ob
jected to the clause of warranty against entrance of water.

27
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After discussion that clause was changed to read—as it now 
appears in the deed—as follows :

Tlu* purchaser, however, reserve* all legal right* he may have, if the 
cellar lie fourni not to lie impervious to the entrance of water from without, 
the vendor not admitting any such rights.

Vpon the deed having been signed, the respondent entered 
into possession. In about a fortnight water was found in the 
cellars. The respondent had a protest served upon the appel
lant and afterwards had the work done by ('uthbertson at a cost 
of $626.

The appellant’s ground of complaint against the judgment 
on the part of the plaintiff’s claim is that the defect was not a 
latent defect, and that is the first and principal matter to be 
decided. The appellant relies upon the rule of art. 1523 ('.('. 
that “the seller is not bound for defects which are apparent 
which the buyer might have known of himself.*’ lie dwells 
upon the fact that the respondent had been made aware, in 
March. 1911. that there might be trouble from inflow of water, 
and upon the fact that the same thing was to be inferred from 
('uthbertson’s report made in April. There is no doubt that the 
matter was so made known to the respondent. It is also proved 
that the respondent, from time to time, visited the property and 
looked at what was being done. The legal effect of this advance 
knowledge is without doubt important, not only because defects, 
to constitute a ground of action to the buyer, must not only be 
latent defects, but must also be such as render the thing sold 
“unfit for the use for which it was intended, or so diminish its 
usefulness that the buyer would not have bought it, or would 
not have given so large a price, if he had known them.” (Art. 
1522 ('.('.). It is shewn here that, knowing the possibility or 
uncertainty of, inflow of water, or, in other words, knowing that 
such a problem existed, the respondent held to his bargain and 
went on and completed the deed, a fact established by the very 
deed itself. For the appellant, authority is cited that a pros
pective buyer, who is given opportunity to examine, ought not 
to content himself with mere personal inspection, but should 
have resort to skilled assistance, if he be not himself competent 
to judge of the possible defect. Pothier, Vente, No. 207. 
Baudry-Laeantinerie and Saignat, Vente, No. 41S. Authorities
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cited in Fuzier-Herman, (*od. Ann. 8up|>. Arts. 1641-1642. no.
11.

If the matter rested there, the ease for the appellant would 
be made out.

Rut another element enters into the matter and has to In- 
considered. There existed in Laurier Avenue, in front of tin- 
property. a street drain available, as regards level and eaparity, 
for drainage of the cellars in question. The building was de
signed for use as tradesmen’s shops and the cellars, for the stor
age of goods connected with such shops. The seller of such 
subjects is liable, as warrantor of the suitability of what he 
sells, for the appropriate uses of like shops. It is true that, if 
lie makes adequate disclosures of particular defects, and the 
buyer purchases with such knowledge, the seller is relieved of 
responsibility to warrant against the defects. Here, as we have 
seen, when it was proposed to pass the deed at the beginning of 
May. the buyer proposed, for his protection, that the seller 
should expressly covenant against water trouble. The deed was 
not then signed, and the seller went oil with work in the base
ments. lie invited the buyer, at the end of May, to witness that 
the cellars were dry, as they, in fact, weu at that time, and tin- 
deed was signed then. It could not then be known whether the 
appellant’s work would accomplish the object desired, namely, 
make the cellars dry, or not. The appellant is to be taken as 
representing that his work would have that effect. The other 
party says in effect, “I don’t know, but 1 will reserve my rights, 
if water comes in.*’ It is clear that that amounts to a protesta
tion of absence of knowledge of the existence of a defect. It 
does not enlarge the buyer’s rights, but it does not commit him 
to the position of a buyer who has bought with knowledge of 
existence of a defect.

It follows that the case before us is not simply a east- of a 
purchaser who bought with knowledge of a defect, consisting in 
exposure to inflow of wrater, but it is a case of a purchaser who 
has bought in ignorance of the fact that a structure, designed 
and made to prevent inflow of water, will prove inadequate to 
that end.

It is our opinion that there was a defect in the work done
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by the appellant to make the cellars dry and that that defect 
remained latent till about ten days after the respondent's entry 
into possession.

It was further argued for the appellant that the work which 
the respondent has in turn had done, is itself inadequate, and 
that water still comes into the cellars; that that is a condition 
which no works can prevent and is a sort of vice <lu quartier, to 
be witnessed in all the basements in the neighbourhood.

There is some testimony to the effect that, on a few occasions 
after the replacing work done by ('uthbertson for tin- respon
dent had been finished, slight moisture was observed in the cel
lars. It is also proved that water percolates into other base
ments in the neighbourhood. But, though the trial in this action 
took place late in 1912, it was not shewn that there had been any 
serious inflow of water, even in the season of spring freshets. 
It appears that the work proposed by Cuthbertson in April, and 
carried out in July, was objected to by the appellant as unneces
sary and very costly. It appears that the appellant, on the one 
hand, considered that the water could be kept out—as far as it 
was possible by any means to keep it out—by a coating of 
cement on the inside surface of the walls and floors, and by a 
process of “rendering” or treating the walls on the outside. 
On the other hand, it appears to have been considered by Mr. 
McVicar, an architect, and by Cuthbertson, that, instead of only 
trying to keep out the water, provision should be made to carry 
it off by a French drain under the floor. The latter mode was 
the one finally adopted, and if it be the proper mode. we. at 
once, have an explanation, not only of the fact that the appel
lant’s work proved ineffective, but also of the fact of the pres
ence of water in other basements, in so far as provision may not 
have been made to carry it off from them by French drains. In 
presence of the fact of the existence of the Laurier Ave. drain, 
it would, moreover, appear to be mere common sense to conclude 
that provision of adequate drainage of those cellars is a simple 
matter of adoption of adequate and possible means to the end.

It may be added that the assurance given to the respondent, 
at the end of May, to the effect that the cellar was dry, does not 
fit in with the contention afterwards made and now persisted in, 
that, no matter what is done, there will always be water in the
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cvllam. If that had been recited in the deed, it is not shown that 
the respondent would have signed it. and it is clear that the 
stores would not have been readily marketable. It follows that 
the defect is shewn to have been a latent defect and that the ap
peal fails as regards the first part of the claim. It may be added 
that objection was also made to part of the amount claimed 
under this head, on the ground that part of the work done by 
('uthbertwm consisted in lowering the cellar floors to give more 
space. It is. however, sufficiently proved that the lowering in 
question consisted merely in what was necessary to give the part 
of the floors operated upon an even surface and a proper pitch 
towards the drain outlets.

111 in Lordship then (trocwiU to drill with the second item of the re 
«pondent’s claim as to which questions of fact alone arise. |

The judgment is unanimously confirmed with costs.

Judgment confirmed.

TWYFORD v. BISHOPRIC.

Alberta Supreme Court, Harvey, Stuart ami Simmons. .1.1. .lam 30.
1914.

1. Limitation or actions i 8 II K—55)—Wiik.n statuts bins—Era in.
The statute of limitations is not a liar to equitable relief in case of 

fraud founded on fraudulent misrepresentation made to induce the 
purchase of shares in a company, as against tlie persons guilty of the 
fraud, if the person defrauded is not guilty of laches in seeking relief; 
and so long as the latter remains in ignorance of a concealed fraud 
without any fault of his own. his remedy is not barred.

Twyfortl v. Bishopric, 14 D.L.IL 320. varied ; Hulli Coal Co. v. 
Ushorne, [ 1899] A.( '. 351. and lietjeniann v. Hetjemann, [ 18051 2 Ch. 
474. applied.)

2. Limitation or actions i $ INK—125 )—Whkn action is barrkd—

In case of a concealed fraud so far as the plaintilV seeks relief against 
a person not committing the fraud but who had received the benefit of 
the money without himself being at fault, the plaintiff must show that 
lie has been diligent and vigilant ; and if by reasonable diligence be 
could have discovered the fraud more than six year’s lief ore action 
brought, the court will refuse the relief of following the money against 
the innocent party on the ground that it would be inequitable to permit 
the plaintiff to set up such claim after the long delay.

| T try ford v. Bishopric. 14 D.L.IL 320. varied.)

Appeal by plaintiff from the judgment of Walsh. J.. Twy- 
ford v. Bishopric, 14 D.L.K. 320. diHinisning the action.
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ALTA. The* appeal was allowed as against defendants Bishop vie and
8. < . Powell.

Twyfobi» ('. A. Grant, K.(for plaintiffs.

Bishopric
Parler, Freeman, <(• Abbott, for defendants. Grierson & 

Powell.
McCaul <(• Yalens, for defendants. Moranville Milling Co. 

and Bishoprie.

The judgment of the ( ourt was delivered by
Harvey, (\J. :—Early in 1903 the defendants Bishopric. 

Powell and Grierson, with one Braithwaite, were carrying on 
business in partnership under the name of The Moranville Mill
ing Co. Bishopric and Powell made certain representations to 
the plaintiffs for the purpose of inducing them to come into the 
business in the form of a joint stock company. The plaintiffs 
then did each put $4.000 in by subscribing for that amount of 
shares in a limited company which was then formed by them
selves and the partners. In a year or two the company got into 
financial difficulties and finally became insolvent and the prop
erty was sold in 1905.

In 1912 the plaintiffs brought action against the three de
fendants named and the limited company for a return of the 
money or for judgment against the defendants for $8.000 with 
interest from the time of payment with other claims. At the 
close of the plaintiffs’ ease at the trial there was a long argument, 
from whie l it appears that the trial proceeded from that time as 
an action for the money only. The learned trial Judge found 
as a fact that the payment of the moneys was obtained by the 
fraudulent Misrepresentations of the defendants Bishopric and 
Powell and that the money was used larg ly or wholly in pay
ment of indebtedness of defendant partners. He, however, held 
that the action was barred by the Statute of Limitations and 
dismissed the action. Twyford v. Hishopric, 14 D.L.R. 320.

For the appellants it is argued that the Statute of Limitations 
of James, in so far as it applies to torts, is not in force in this 
province by reason of a part, but a part only, of the statute 
having been enacted by our local legislature. It is contended 
further that even if that be not the case the statute should not
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bv held U) apply inasmuch jin this is in the nature of an equitable 
action baaed on fraud which was concealed front the plaintiffs. 
It is not questioned that the fraud did not in fact come to the 
knowledge of the plaintiffs till within 6 years before action was 
brought, nor that there was in fact any unreasonable delay in 
bringing the action after the plaintiffs became aware of the 
fraud. Indeed, the defendants strenuously maintained by their 
pleadings and evidence thj,« there was no fraud, but the learned 
trial Judge's finding upon that point appears to be justified from 
the evidence and 1 do not understand counsel seriously to ques
tion it on this appeal. The learned trial Judge found that the 
plaintiffs could have learned, by the exercise of reasonable dili
gence, in 15)05 everything that they now know. He says ( 14 
D.L.R. 324):—

According to their own evidence they were inmpieiou* <if the defendant*' 
honesty long In-fort* then and for this reason should have lieen more vigi 
hint when the opportunity to continu or prove their suspicions was ready 
to their hand. There was no active concealment by the defendants of any 
fraud of which they had been guilty. On the contrary, they seem to have 
adopted, in February. 11104, the very means by which discovery of it might 
have been made when they employed Hamilton for the purpo-s- of making 
a thorough examination of the alTairs of the syndicate ami the company, 
and disclosing that condition on his balance sheet. Mrs. Twyford’* exam
ination for discovery satisfies me that the plaintiffs knew enough of the 
facte in 11104 not only to put them on their enquiry but to justify them in 
proceeding then, and that their failure to do so is to he attributed to other 
cause* than ignorance of the facts ami their inability to ascertain them.

Counsel for the defence contend that the action is simply 
one which previously would have been a common law action of 
deceit and that the rules which must be applied are those of the 
common law. including the Statute of Limitations, by virtue of 
which the right became barred long before action was begun. 
There is no such thing now as a common law action or a proceed
ing in equity, though there is no doubt that the old distinctions 
affect the principles to be applied in the determination of the 
rights of parties in an action and it is therefore necessary to con
sider what would have been the former character of the action.

Courts of Equity prior to the Judicature Act assumed a 
jurisdiction in cases of fraud and it would appear that the facts 
of the ease would have supported a ease cither at Common Law 
or in Equity. Gibbs v. Guild (1882), 9 Q.B.D. 59; 46 L.T. 248,
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was an action just auch a a this, founded on fraudulent misrepre- 
aentation made to induce the purchase of aharea in a company. 
It was held that that caae vvua one in which a Court of Equity 
would have exercised concurrent juriadiction with a Court of 
Law and that now the equitable rule ahoulil apply and the 
Statute of Limitationa would not be a bar to the right of action. 
It is. however, contended by eounael for defendanta that there 
muat have been another fraud than the original fraud to enable 
the Court of Equity to mutt the atatute. and that it ia auch 
secondary fraud preventing the plaintiffs from learning of tin- 
original fraud that raises the Court's equitable jurisdiction to 
reject the limitation of the statute. The dicta of Lord Justice 
Brett in that ease eertainly support that view and Lord 
Coleridge does not put the case any farther.

However, a later case of the highest authority, as far as this 
Court is concerned, appears to me to reject this view entirely. 
In Iiulli Coal Mining Co. v. Osborne, 118991 A.C. 351, which was 
as action founded on fraud, which, as pointed out in the judg
ment, might have supported a claim either at common law or in 
equity, this argument of the necessity for fraudulent conceal
ment of the original fraud is expressly over-ruled. In the judg
ment of the committee, which was delivered by Lord James, of 
Hereford, on p. 363, it is said:—

Now, it has always licen a principle of equity that no length of time in 
a bar to relief in the cane «if fraud in the ahsenve of Inches on the |iart of 
the person defrauded. Then- is, therefore, no room for the application of 
the statute in the ease of voneealeil fraud s«i long as the party «leframh-il 
remains in ignorance without any fault of his own.

The contention on hi-lialf of the appellants that tin- statute is a liar 
unless the wnmg «hier ia proved to have taken active measures in order to 
prevent detection is op|Hised to common sense as well as to the principles 
of equity. ... It wtiuld lie something «if a mockery f«ir courts «if eepiity 
to denounce fraud as “ a secret thing " ami to profess to punish it sooner 
or later ami then t«i hold out a rewanl for tin- cunning that makes detec
tion ilillicult <ir remote.

This leaves no room for doubt on thiH point ami the only 
question to lx- determined is whether the plaintiffs “remained 
in ignorance without any fault of their own.”

The learned trial Judge has fourni that they might have 
learned all the facts earlier and that it was not ignorance of the
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facts that prevented Mrs. Twyford from bringing an action. 
Admitting this to be so. docs that amount to “ fault of the plain
tiffs ? It would not lie surprising that persons who had lost 
their money in tin* way the plaintiffs did should feel suspicious 
and think there ought to be some way to get their money back 
and might feel disposed to resort to the courts for assistance, but 
it seems clear that they did not, in fact, know of the fraud and 
any action, if it had set up fraud, would have been based on sus
picion merely and not on knowledge. The fact that the plain
tiffs were not business people and were comparatively new-com
ers to the country also is entitled to consideration, and perhaps 
of even more importance is the relationship of the parties. 
Although the parties were members of a limited company, it was 
one which was limited also in its shareholders to the parties in 
question anil was simply an outgrowth of a partnership and. as 
far as the confidential relation is concerned, was. in my opinion, 
not different from a partnership.

In Betjnnann v. Hitjcmanu, |1895| 2 Ch. 474. which was a 
case of partnership, Lindlcy, L.J., at p. 479, says:

Wtuit right h us a partner to say to hi* co-partners “ You might not to 
have trusted me. You are Itoiind to look at the liooks and see that I am 
cheating you ” ? Such a doctrine as that is unfounded.

and Kighy. L.J., speaking generally in discussion of the prin
ciple. without reference to partners, says at p. 482:

What is the duty of a man to enquire? To whom does lie owe that 
duty? Certainly not to the person who has committed that concealed 
fraud. For a man in that position to conic and say, " you ought to have 
enquired, and if you had enquired you would have found me out " is utterly 
opposed to every principle of equity:” and again. “ I agree that here, with 
care,—with the usual care I may say— this ought to have been discovered 
long ago; hut ae regards the person on whose Isdialf the claim is set up, it 
does not lie in his mouth to say. " I was fraudulent, hut you ought to 
have found me out and I will take advantage of the fact that you did not 
find me out."

It seems clear from these cases that there is no question of 
the Statute of Limitation, but it is simply a question of whether 
it would he inequitable to permit the plaintiffs to maintain the 
action. 1 am unable to see what -I . y the plaintiffs owed to the 
defendants, who had been guilty of fraud, to take steps to dis
cover the fraud and how. therefore, they were in fault in respect 
to them.

I'WYFOIIll
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In respect to Grierson. however, who is not found to have 
liven in fault at all. and against whom the claim vould only be 
supported upon the ground that he received the benefit of the 
money, other consideration* apply and I am of the opinion that 
to support a claim against him, the duty is on the plaintiffs to 
shew that they have been diligent and vigilant. They have 
failed in this and I think it would be inequitable at this late date 
to permit them to set up this claim. Hut as to Bishopric* and 
Powell, I would allow the appeal with costs.

The plaintiffs are entitled to he reimbursed by the defendants 
the amount that they advanced, namely, $8,000, with interest at 
the legal rate from March 27. 190!$, when the money was ob
tained. It appear* from the evidence that the defendants did 
in fact give the plaintiff. Mrs. Twyford. some land in consider
ation of her loss. Though this was not intended to be in satis
faction of any legal liability, credit should be given for it on 
account of the plaintiffs’ claim. The evidence about it is very 
meagre, not even the quantity being definitely shown. There 
should be a reference to the clerk or the Master to ascertain the 
value of this land and deduct the amount of such value from the 
amount the plaintiffs are held entitled to. If the land is still the 
property of the plaintiffs or either of them, its present value 
should be the amount to be deducted; if it has been disposed of, 
the value at the time of such disposition should he taken, a 
proper allowance being made for interest.

There should be judgment for the plaintiffs against the de
fendants Bishopric & Powell for the difference between the 
$8,000 and interest and the value of the land with costs.

The company and Grierson should have their costs of the 
action so far as they have any separate costs apart from the 
other defendant with whom each joined. As neither appeared 
sej>arately on the appeal, but only in conjunction with one of the 
parties against whom the appeal is allowed, and there was. in 
reality, no appeal against the company, there need be no order 
as to their costs of appeal.

Appeal allowed as against defendants Bishopric and Powell.
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CANADIAN COLLIERIES v. DUNSMUIR 
DONSMDIR t. CANADIAN COLLIERIES.

Judicial Committee of the Pricy Council. I,ont Moulton. Lord Sumner, ami 
Sir (leorge Fartrell. July 3, 1!) 14.

1. 8amo i 6 I A—2 )— Effect—What pahhkm an appvktknaxck—Sale of

MINK—RESERVATION OK " KARMNOH ” TILL IIKI.IVKBY OK IIINNKSSION
What withih Coai homed Cash and book debts.

Iii a contract for the sale in prauenti of a controlling interest in a 
colliery company of which the vendor had posHCHsion and control de 
facto, a reservation to the latter of the "earnings of the properties” 
up to the time of closing the sale, taken in conjunction with the 
vendor's covenant to keep the property intact in the meantime, does 
not operate to enable the vendor to retain coal and coke in hand at the 
date of the contract, nor cash and Itook debts then belonging to the 
colliery company; the “ earnings ” in such case are what the vendor 
«•an in the interim make by operating, manufacturing and trading in 
the ordinary way «if business so far as the pundiaser's consent can 
authorize him to do so. the vendor paying all the expenses of operation 
and upkeep and keeping for himself all the monies representing the 
proceeds of coal mined, sold, and shipped during the period.

[Canadian CollicricH v. Ihtiwmuir; Dummuir v. Mackenzie. 13 D.1,.11. 
793. varied tm appeal.|
Consolidated appeals front judgments of It. C\ Court of 

Appeal, Canadian Collieries v. Dummuir, Dunsmuir v. Mao- 
kemie, 13 D.L.R. 793, involving an interpretation of the word 
“ earnings ” in a eontraet for the sale of an interest in a colliery 
company.

The appeal against Dunsmuir was allowed and his appeal 
was dismissed.

The judgment of the Board was delivered by 
Lord Sumner. On January 3, 1910. Mr. James Dunsmuir 

entered into an agreement with Mr. Robert Thomas Elliott 
with reference to The Wellington Colliery Co., Limited, of Bri
tish Columbia, and the Robert Dunsmuir Sons Co. of California, 
the benefit of which was subsequently assigned by Mr. Elliott to 
Sir William Mackenzie, and by him reassigned to the Canadian 
Collieries (Dunsmuir), Limited, now Appellants. On June 16, 
1910, they paid the consideration moneys to Mr. Dunsmuir and 
took over most of the properties with which the contract dealt, 
except in so far as the disputes arose which are the subject mat
ter of the present appeal. It is convenient to call Mr. Dunsmuir 
“the vendor,” and the Canadian Collieries (Dunsmuir), 
Limited, “ the purchasers.” as little, if anything, turns on the 
fact that the latter are only assignees from Mr. Elliott, who was 
the party described as “ the purchaser ” in the agreement itself.
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In October, 1910, the purchasers sued the vendor on the 
agreement f January 3, 1910, joining with him the Robert 
Dunsmuir Sons Co. and The Wellington Colliery Co., Limited, 
which may be called respectively “ the San Francisco Co. ” and 
“ the Colliery Co..” About a month later the vendor began a 
cross-action against Sir William Mackenzie, the Colliery Co., and 
the purchasers. In the first action the purchasers claimed a con
veyance of certain properties alleged to be transferable to them 
under the agreement, and an account of all dealings with those 
properties in the meantime ; in the second, the vendor claimed 
declarations of his rights under the same agreement and also 
other relief. Accordingly in substance the two actions raised the 
same questions from the different points of view of the opposing 
parties. They were tried together before Hunter, C.J., and 
appeals and cross-appeals were taken to the Court of Appeal of 
British Columbia. Thence appeals have been brought, by leave 
of the Court of Appeal or of their lordships, to this Board, and 
by order of this Board they have been consolidated.

Only parts of the matters originally in dispute have been 
debated before their lordships. They may be and have been 
called (in inverse order of their importance) (1) the barge 
“ Oregon,” (2) the ” Wellington Farm,” (3) the Vancouver 
“ stock pile ” and its proceeds, and (4) the “ earnings ” of 
the properties.

The right of the purchasers to the barge “ Oregon ” de
pended upon its being “ ordinarily used ... in connection 
with the Wellington Collieries,” within the meaning of the 
agreement. This raises a question of fact. The purchasers only 
faintly contested the adverse decision of the Court of Appeal 
before their lordships’ Board. It is enough to say that as re
gards the “ Oregon ” their lordships see no reason to differ from 
the judgment of the Court of Appeal.

Both Courts below decided in the vendor’s favour that the

as to any coal-measures underlying the same. The point in
volved questions of fact and from these concurrent findings their 
lordships have no mind to differ. Here too the purchasers' 
appeal fails.
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Under an agreement between the Colliery Co. and the ( ’. P. R. 
Co., dated February 29, 1908, the former bound itself to supply 
coal to the latter on specified tenus, and for that purpose to 
keep a reserve of coal of not less than 20,000 tons at Vancouver 
for the use of the railway company, to bo taken as and when 
required. This reserve was called the “ Vancouver stock pile.” 
The vendor contended that the whole “ stock pile ” as it existed 
at any given time belonged to the railway company, and that 
the removal of portions of the coal from it as required only 
cause proportionate sums to become due and payable on account 
of the price. The purchasers’ case was that the coal only be
came the railway company’s property as and when it was taken 
from the pile. The trial Judge’s decision in favour of the vendor 
on this point was reversed, and as their lordships think, rightly 
reversed, in the Court of Appeal. It is clear that no property 
passed to the railway company till it took the coal from the 
“ stock pile ” for railway purposes.

The remaining question as to the stock pile is one of those 
which arise upon the words “ earnings of the properties.” By 
paying the balance of the consideration moneys mentioned in 
the agreement of January 3, 1910, which they did on June 16, 
1910, the purchasers became entitled to a transfer of the 
“ properties ” with which it dealt. The vendor, conceiving that 
he was entitled to do so, caused the Colliery Co. to declare a divi
dend of $700,000 thirteen days previously, and received this 
sum by cheque or in account. Ilis case was that, even if in form 
he was not entitled to receive a dividend so declared, he was in 
substance entitled to a like sum as earnings of the properties 
within sec. 7 of the agreement; that the whole price payable 
for the coal in the stock pile was included in such earnings, and 
that in any case the true effect of the transaction was that he 
was not bound to give up either coal or coke, or book debts, or 
cash in hand, belonging to the Colliery Co. at any date prior to 
June 16, 1910. He submitted that all were de facto in his hands 
or in his control down to June 16, 1910, and that on the true 
view of the contract they all belonged to him. They might be 
called the property of the Colliery Co., but that was mere form. 
This is the substantial question in issue upon these appeals.
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When the Esquimault and Nanaimo R. Co. was formed and 
its railway was made, it received by virtue of legislation of the 
province of British Columbia and grants from the Dominion of 
Canada, a subsidy consisting among other things of valuable 
eoal-bcaring lands, which were exempt from provincial taxation 
unless and until the railway company used them for other than 
railroad purposes, or leased, occupied, sold, or alienated them. 
The Colliery Co. was incorporated to work these coal-bearing 
lands, and did so under an agreement with the C. P. R. Co., 
which had acquired the issued share capital of the Esquimault 
and Nanaimo R. Co. By that agreement the former railway 
company covenanted that the latter should, on demand, convey 
all the coal in these lands to the Colliery Co. This was done in 
order to keep alive the valuable concession of freedom from taxa
tion. So much of the share capital of the Colliery Co., as could 
be held by one person, belonged to the vendor. He controlled 
the Colliery Co. absolutely and no doubt thought and often 
spoke of it as his own.

The argument on behalf of the vendor is this. In substance 
he carried on one big business, that of getting, shipping, and 
selling coal. In form part of that business belonged to and was 
carried on by the Colliery Co., which was under his control and 
was virtually, if not in name, under his management through 
his ownership of nearly all the shares. Mr. Elliott sought an 
option over this business, which would enable him within certain 
limits of time to acquire the mineral areas and the fixed plant 
and assets at a price, leaving the good will and the liquid 
assets unaffected. An option was accordingly granted to 
him. If he failed to use it he forfeited any payments mad»* 
during its currency and was under no future obligation ; if he 
exercised it, he acquired the above properties as they stood on 
the date, when his option was exercised and became converted 
into an agreement to purchase. Nothing else was affected. 
Meantime the vendor would go on as before, subject to not wast 
ing the assets in question, and, going on as before, he would 
make what he could out of it. In form he sold shares, but this 
was mere machinery ; in substance and in the contemplation of 
the parties he sold fixed assets, and it was understood that they

■—
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were his and were sold as his. The transfer of shares was sub
stituted for the conveyance of the assets themselves, so far as 
they were in law the property of the company, so that the com
pany might be kept alive and the exemption from taxation might 
remain unaffected.

Such a view is entirely intelligible and the parties might well 
have decided to give effect to it and to carry out the transaction 
accordingly. Evidence was given with the apparent object of 
proving that they did so, but it was irrelevant, and before their 
lordships the admission of it was not defended. As the questions 
in the actions arose between the vendor and mesne or ultimate 
assignees for value from Mr. Elliott, common mistake and a 
right to rectification was not, and probably could not have been, 
set up. Both courts below in substance concluded that the trans
action was such as the vendor submitted that it was and con
strued the agreement accordingly. Their Lordships only differ 
from those conclusions after very full consideration of the terms 
of the agreement, but they are of opinion that its terms are 
unambiguous and will not bear that construction.

The agreement is one by which the vendor agreed to sell 
shares which were his. not property belonging to the Colliery 
Co. or the San Francisco Co., which was not his. It must be so 
construed. Whether it was an option or not does not much mat
ter. It is called an “ option ” in clause 9, but clause 1 states an 
agreement to sell in prœsenti for a price to be paid in futuro. It 
is clearly a contract relating to a sale of shares, and the price is 
one very large lump sum, no attempt being made to value the 
items whether of real or personal property separately. The sale 
and transfer of the shares would of itself give the right and the 
means to obtain possession and enjoyment of tin1 assets of the 
respective companies, subject to the rights of the other share
holders. The vendor on ceasing to hold any shares would neither 
be able to help nor to hinder such enjoyment. Clauses 2 and 3 
contain statements of the properties belonging to the two com
panies, so far as it was thought material to name them. In their 
lordships’ opinion they are brief enumerations, which both serve 
to define the vendor’s obligation under clause 9 that “ the prop
erties of the two companies will “ be kept intact,” and also to
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warrant that the assets of the companies, whose shares are being 
sold without any concurrence of the companies themselves, are 
such and such specified things. This is clearly so in the ease of 
clause 3. The words in clause 2—“ which pass under the sale 
of the shares at the above price,” and “ which is to pass with 
the assets of such companies to the purchaser ” arc certainly not 
enough to alter the expressed character and basis of the con
tract. They do no more than clumsily state that the purchaser, 
to whom a controlling interest passes on the transfer of the 
shares, will find that he can thus get the control of these proper
ties, which will have passed away from the vendor. The words 
in clause 1 :—
ttigether with all the lx-nellt* ... of him the vendor ... by 
virtue of every existing contract between the vendor and tin- (MMt. Co. 
are sufficiently and correctly referable to the fact that he was 
himself a party to the contract above-mentioned, under which 
the Canadian Pacific Railway Co. covenanted to convey on de
mand the coal lying within the Esquimault and Nanaimo Rail
way Belt. The words in clauses 1 and 2 to the effect that the 
shares in the companies or
the companies the shares «if which are to In- so transferred
are to be
free from any contracts for the sale anil delivery of <«»al except such as have 
b<-en heretofore made in the ordinary course of bnsim-ss and current cargo 
c*mtracts at the time of completion <if purchasi- hereunder
and
shall lie fre«- ami clear of all debts and liabilities at the time «if such 
transfer
arc the vendor’s personal undertakings appropriate enough in 
view of the fact that he had had and still retained the practical 
control. They might be enforced against him as virtual coven
ants of indemnity, if, at or after the transfer, the companies 
proved to be fettered by any contractual obligations contrary to 
those clauses. Again the statement in clauses 5 and 6, that tin- 
vendor will not give up possession of the properties owned In 
the said companies until paid in full and when paid in full will 
turn over the properties of the said companies to the purchase!' 
or assignee has reference to his business control de facto, not 
to any legal possession de jure. No one could contend that this 
agreement was artistically drafted. Its clauses are often ob
scurely expressed and sometimes use language inconsistent with
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its main purpose, but, whatever difficulties may thereby arise, it IMP- 
is in their lordships’ opinion impossible to press them, so as to p. c. 
convert language effecting a transfer of the vendor's legal rights ,, 777' , 
into language operating to cause the companies to suffer legal Coi.i.ikries 

wrongs. It is fundamentally a sale by the vendor of shares dvnsmvir 

which were his, not an agreement to give up possession of assets ,r. i » Lord Sumner.
which were not his, but his companies.

Specific stress was laid on the words of clauses 7 and 9. The 
latter is put in for the protection of the purchasers and by itself 
does not go far to determine the choice between the* vendor’s 
submission and that of the purchasers. Upon the former the 
vendor’s case was put in two ways:—(a) If the contract be 
treated as disregarding the distinction between the vendor and 
his companies the clauses simply state ex abundanti cautclâ that 
when by tlje exercise of the option an agreement of purchase ami 
sale arises the properties will be bought as they stand at that 
time, and that in the meantime the vendor will use them for his 
own benefit and at his own cost in the ordinary way of business 
except that he promises to keep them intact and not to squander 
them ; (b) in any case, as he is to retain “ all the earnings of the 
properties up to the day of giving up possession ” without speci
fying from what time those earnings are to be taken to com
mence, he is entitled to all earnings before as well as after the 
date of the agreement, and in view of the payments that he 
engages himself to make, the earnings are simply the receipts of 
the business and that too in the widest sense of money due as well 
as money in hand, and of coal gotten and won and coke manufac
tured, for which when sold money will be receivable, and not 
merely proceeds of coal and coke shipped and sold. In this view 
what he promises to keep intact is what is called “ the fixed 
assets ” only, and even these, it is said, may be diminished by 
severing coal, and not merely shipping coal, in the ordinary 
course of business.

The first of the two above-mentioned views of clause 7 is dis
posed of by the considerations already advanced with regard to 
the construction of the agreement generally. The second de
pends upon an interpretation of the word “ earnings.” which 
their lordships think it is wholly unable to bear. It was ad
mitted by counsel for the vendor that the declaration of the divi-
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demi gave him no better right than he had without it, and in 
their lordships’ opinion “ earnings ” clearly cannot cover coals 
and coke in hand at the date of the contract, and is equally inapt 
to describe cash and book debts and other choses in action then 
belonging to the Colliery Co. Nor again can coal won and coke 
made but not shipped or sold between January 3 and June 16, 
1910, be called “earnings.” These clauses have an appropriate 
meaning in connection with the sale of a number of shares suffi
cient to control the fortunes of the companies. They mean that, 
between the date of the contract and that of the exercise of the 
purchasers’ rights under it by payment in full, the vendor, 
though in full control, will on the one hand keep the properties 
intact, and on the other hand make what he can out of his control 
by operating, manufacturing, and trading in the ordinary way 
of business, so far as the purchasers’ consent can authorize him 
to do so. He will pay all the outgoings, and keep for himself 
all the incomings so obtained during that period, which thus be
come for him and from his point of view “ earnings of the 
properties.” It follows that full effect can be given to these 
clauses without detriment to the fundamental scheme expressed 
in the previous part of the agreement. It may be that in the 
result the vendor will get less than he expected, or indeed than 
Mr. Elliott expected, but parties must be held to their written 
agreements, and confusion between a man and his companies 
must all the more be avoided by courts of law, because it is com
mon and even natural among men of business. In their lord
ships' opinion the order, which the Court of Appeal of British 
Columbia should have made, would have omitted the words 
commencing “ but that all moneys payable by the Canadian 
Pacific Railway Company ” and ending ” at a time or times 
prior to the said 16th day of June, 1910,” that is from line 19 
to line 31 inclusive of page 289 of the Record, and would have 
instead contained declarations—

(a) that, as against the Canadian Collieries (Dunsmuir), 
Limited, and Sir William Mackenzie, the receipt of moneys by 
Mr. James Dunsmuir in respect of the dividend, purported to 
be declared by the Wellington Colliery Co. on June 2, 1910, was 
wrongful, and that he must account to them for all moneys so 
received by him ;
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(6) that, an against the same parties, Mr. James Dunsmuir 
was not entitled to any moneys which, prior to January 3, 1910, 
were in the hands of and formed part of the assets of the Wel
lington Colliery Co., Limited, and must account to them for all 
moneys so received by him ;

(f) that, as against the same parties, Mr. James Dunsmuir 
was not entitled to the proceeds of any coal gotten or coke made 
forming part of the assets of the Colliery Co. on that date, even 
though sold after that date, and that he must account to them 
for all moneys so received by him ;

(</) that, as between himself and the same parties, and sub
ject to his having paid all expenses of operation and upkeep of 
the said colliery up to June 16, 1910, Mr. James Dunsmuir was 
and is entitled to all moneys received either by him or persons 
acting on his behalf, or by the Colliery Co. or its agents in 
respect of coal gotten, sold, and shipped, and of coke manufac
tured. sold, and shipped between January 3 and June 15, 1910, 
and to all net moneys received since June 16, 1910, by the Cana
dian Collieries (Dunsmuir), Limited, or its agents, or the Wel
lington Colliery Co., Limited, or its agents, or Sir William 
Mackenzie or his agents, in respect of such coal or coke, and that 
for all such moneys so received by them respectively, or by 
agents on their behalf, the three last-named parties must account 
to Mr. Dunsmuir; and the said order of the Court of Appeal 
should further have remitted the case to the trial Judge to direct 
such accounts to be taken and inquiries to be held, and to make 
such orders and to allow such set off, and to direct such pay
ments and to enter such final judgment or judgments, as might 
be. necessary to give effect to the order so made by the Court of 
Appeal.

Their lordships think that in all other respects the order of 
the said Court was right, and should stand. Accordingly their 
lordships will humbly advise His Majesty that the appeal of the 
Canadian Collieries (Dunsmuir), Limited, and Sir William 
Mackenzie should be allowed with costs, and the order appealed 
from should be set aside in part and varied as aforesaid and no 
further, and that the appeal of Mr. James Dunsmuir should be 
dismissed with costs. Appeal against Dunsmuir allowed, 

and hit appeal dismissed.
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DOMINION TRANSPORTATION CO. v. ALGOMA CENTRAL & 
HUDSON BAY RY. CO.

Board of Railway Commissioners, July 31, 1914.
1. Jurisdiction (61-2)—Traffic—Accommodation and facilities—Compe

tition—Prevention—Railway Act, secs. 2(21), 284, 317.
The Board under secs. 2(21), 284, 317, has jurisdiction to direct the 

respondent to maintain its dock at Michipicoten harbour and provide 
facilities thereat for receiving, loading, carrying, unloading and deliver
ing traffic of the applicant in competition with traffic of the respon-

[Canadian Northern Ry. Co. v. Robinson <$• Son, 37 S.C.Il. 541, 6 Can. 
Ry. Cas. 101, followed.]
Application to direct the respondent to maintain its dock at 

Michipicoten harbour so as to afford accommodation and facili
ties for the traffic of the applicant.

H. S. Osler, K.C., for the applicant.
Thomas Gibson, for the respondent.
July 31, 1914. The Chief CommissionerMichipicoten is 

located on Michipicoten harbour, on the north side of lake Su
perior, on the line of the Algoma Central and Hudson Bay Rail
way Company, 190 miles north of Sault Ste. Marie.

The principal traffic handled to and from Michipicoten is 
iron ore from the Helen and Magpie mines, which are located on 
the railway about 8 miles from Michipicoten, and the supplies 
for the mines, the railway, and their employees.

While the railway between Michipicoten and the mines has 
been in operation for a number of years, the line running north 
and south of Hawk Junction, and which connects the line between 
the mines and Michipicoten, is of recent construction.

The railway company had provided two docks, one for the 
handling of iron ore and the other passenger and package freight 
traffic. The latter is the dock in question.

Prior to the construction of the line recently finished and run
ning north and south of Hawk Junction, all the traffic to and from 
Michipicoten was handled by boat for this dock, and the railway 
company duly issued and filed a standard wharf tariff applicable 
to this dock.

The railway company, now* that the connecting line has been 
built, I think desires that the traffic to and from Michipicoten 
should be carried on its railway and not by the boats of the ap
plicant company, which, as before stated, has in the past done 
business at the railway company’s dock.
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At the hearing, it became manifest that the real question was 
as to whether or not the railway company should be obliged to 
maintain this dock.

“The Chief Commissioner:—I suppose what this really 
comes down to is whether or not the railway company has to 
maintain a dock to enable you to do business in competition 
with the railway company?

“Mr. Gibson:—That is the point.
“Mr. Osler:—Yes, undoubtedly.”
It was claimed at the hearing that all of the freight carried 

by the applicant line was for consumption at Michipicoten har
bour, and not for transmission on the railway line.

From investigation, it would appear that this is only true in 
part, and that traffic ;s offered by the applicant company to the 
railway company.

The railway company in the first instance submits that the 
Board has no jurisdiction to make an Order as asked, and on the 
merits states that the dock was built for the express purpose of 
landing freight for the construction of the railway up to the point 
where it joins the main line. Whether it was so constructed in 
the first instance or not, it would seem to be clear that a large 
amount of business carried over the dock was for this purpose.

The railway company further states that this construction is 
completed; that the railway has been built at a cost of over ten 
millions of dollars, and that it would be manifestly unfair to com
pel it to maintain the dock any longer. It further claims that it 
intended absolutely changing the terminal facilities; intended to 
spend some two or three millions of dollars at this point; and that 
it could not do this and maintain the present dock.

For the purpose of maintaining this facility, should there be 
any danger of defeating the proper construction of the railway 
and the completion of the project for which it was incorporated, 
the Order on the merits should not be made; and the matter has 
been allowed to rest by the Board so that the situation, as well 
as the requirements of the railway, could be properly developed.

No work of the character described by the railway company 
is in progress, and it does not now appear, after the lapse of a full 
year, that any hardship, in so far as the use of this property is 
concerned, will be suffered by the railway company.
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On the question of the Board’s jurisdiction, the company was 
within its legal rights in constructing and maintaining the wharf 
as necessary for the accommodation and use of the traffic and 
business of the railway. There is no question but that the wharf 
was necessary for this purpose and continued necessary at least 
until railway construction had been completed.

The term “railway,” under the interpretation clause, section 
2(21), includes among other things “wharves;” so that in the con
sideration of sections 284 and 317 the term “railway” or “rail
ways” will cover “wharves.”

The railway company in addition, as already noted, . as itself 
treated the dock as part of its system (as indeed it was bound), 
in filing with the Board its tariffs, which include charges at the 
dock in question, the tariff referred to being issued by the company 
on April 8th, 1911, effective April 24th, 1911, the tariff being can
celled by a supplement issued May 1st, 1913, effective June 5th, 
1913.

I am of the opinion that the Board has jurisdiction and may 
annul the supplemental tariff which discontinues the service under 
the tariff of April 8th, 1911. As matter of fact the wharf consti
tutes a facility for traffic, if not, indeed, an integral part of the 
railway system. If part of the railway system, there can be no 
question as to the Board’s jurisdiction. If merely a facility, 
I am of the opinion that the Board has power to direct that the 
use of the wharf shall be continued under sections 284 and 317.

In principle the case d<x»s not differ greatly from the Canadian 
Northern Railway Company v. 7\ I). Robinson cfc Son, 6 C.R.C., 
page 101. The applicants in that case complained of the dis
continuance by the railway company of certain track facilities. 
The report in that case gives the Board’s reasons as follows:

“The Board is of opinion that, in taking from the applicants 
the siding and rail connection formerly enjoyed by them, the rail
way company deprived the applicants of reasonable facilities 
which the company should lie directed to restore. . . . The 
Board is of opinion that it may properly regard the siding and con
nection, and the privilege of loading cars and delivering goods for 
carriage on such a siding, and of receiving and unloading goods 
by means thereof, as facilities within the Act.”

It should not be understood that of necessity the wharves
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have to he approved as facilities so that railway companies must 
provide them or any other facilities to their carriers.

Under all the circumstances of this case, the railway company 
not having put the dock to another use, the discontinuance of the 
former service seems to he unreasonable, and only made for the 
use of preventing competition.

The Assistant Chief Commissioner and Mu. Commissioner 
McLean concurred.

NORTHERN ELEVATOR CO. w. WESTERN JOBBERS. MAN.
Manilolm King's Bench, dull. J October 2, 11114.

1 Assignments for creditors (§ X 111 A—(Ml) Klkvator company Agent 
—(•Rain tickets Advances to agent- Saeegvarding Iaiss As
signment for creditors—Rights «if company.

Where grain diNilers supplied their paying agent with currency to 
pay to its customers their gmin tickets, it being a term «if the contract 
that the money "shall he used for the payment of grain tii'kets only 
and for no other purpose." an l the inoimy was in fact k«-pt by tin- agent 
separate from his own and eartnnrk<‘<l as the grain dealers' property 
the agent is bound to safeguard such money only t«i the same extent 
as he «lid his own and other moneys in his « are Ixdonging to other par
ties; ami where, without negligence on his part, the money, which 
was in bank bills in his safe. I«>ft temporarily open, was destroy«-d by 
a fire, the loss falls on the grain «lealers. and they ur«« not «•ntithul, 
even with the paying agent's consent, to rank on his ««state on an assign- 
ment for creditors.

[Finucane v. Small, I Ksp. 315; Sinclair v. Brougham, [11114] A.C.
3(18. anil llallclt's Case, 13 (’h.I). (1118. referred to.]
Action to establish a creditor’s claim against an assignee for statement 

creditors.
Action dismissed.
F. Fisher, for plaintiffs.
A. E. Iloskm, K.(\, and F. ./. Montague, for defendants.
(•alt, J.:—The plaintiffs are a company doing business as Gait.j. 

grain dealers in Manitoba, ami the defendant is the assignee for 
the lienefit of creditors of IVter L. Hyde, formerly a merchant 
carrying on business in the \ " of Silvcrton, in Manitoba.

In or about the month of Oetolier, 1911, the plaintiffs employed 
Hyde as their paying agent at Silvcrton (where there was no 
bank), upon the t<‘rms that the plaintiffs were to supply Hyde 
with funds from time to time, through the Bank of Toronto at 
Winnipeg. The funds were sent by the bank, on request from 
time to time, in packages, usually containing either $1,000 or $800 
in bank bills of various denominations, usually fives, tens and 
twenties. On such occasions Hyde would sign a receipt expressed 
as follows:—
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Received from the Northern Elevator Co., Ltd., the sum of five hundred 
dollars, $500.00. It is agreed that this money shall be used for the payment 
of grain tickets only and for no other purpose.

Hyde was examined at the trial, and appeared to me to be a 
frank and truthful witness; in fat t, no attempt was made by either 
of the counsel to impugn his honesty. He kept a general store 
at Silverton, and was also postmaster. He had a safe in the store, 
the upper portion of which was large enough to hold his books, 
etc., and the lower portion contained open pigeon holes. He 
stated that after receiving a package of bills from the bank he 
would open the package, count the money, and put the package 
in a certain pigeon hole at the bottom of the safe. Each time he 
was called upon to pay for grain tickets he would make a memor
andum of the amount withdrawn from any package or packages 
(in case he had more than one), so as to save himself the trouble 
of re-counting the remaining bills each time he made a payment. 
Hyde also acted as paying agent for at least one other elevator 
company, and apparently he treated their moneys in the same 
way as the plaintiffs’ in this case, only utilizing a separate pigeon 
hole.

He stated that his employees were not allowed to touch any 
of these elevator company moneys. In case grain tickets were 
presented for payment during Hyde’s temporary absence, his 
clerk had instructions to pay for the tickets out of the general 
moneys of the store and then Hyde would reimburse himself on 
his return by taking a similar amount from the appropriate pack
age. When it became necessary to pay out a sum less than $1 
the change in silver was not placed back again in the package, but 
was kept in a drawer in the safe. Occasionally, for the conveni
ence of a customer, Hyde exchanged bills of one denomination 
from the package for bills of other denominations.

Part of Hyde’s duties consisted in forwarding plaintiffs at the 
end of every week a (Nish statement and summary shewing the 
amount of his receipts in cash and the amount of his payments 
out for various classes of grain tickets. That portion of the 
statement which related to receipts contained as its first entry, 
“To bal. cash on hand last statement.” The last parcel of money 
received by Hyde from the bank was $1,000 on November 22, 
1912. At that time he had several hundred dollars additional 
remaining as a balance, and from time to time portions of the 
money were in taking up grain tickets.A3C
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On tho evening of December 23, 1912, Hyde closed up his 
store at 7.30 p.m., locking the safe securely and bolting all the 
doors of the store. He spent an hour or two at the rink, and then 
it occurred to him to complete some stock-taking or work with his 
l>ooks, so he returned to the store with his clerk James Hainstock, 
opened the safe, took out the books and carried them into his own 
adjoining house. He closed the safe door but did not lock it. 
Both Hyde and Hainstock state that they saw the packages of 
money in the lower pigeon holes of the safe. It is quite true that 
neither Hyde not his assistant counted the money, but the pack
ages had the same appearance as no doubt they had had for some 
considerable time before the evening in question. If anyone had 
interfered with the packages and stolen the money it was not 
noticeable. In the same safe Hyde kept several policies of insur
ance and bundles of cheques and drafts, also postal notes and 
some of his own money in bills.

At about 11.30 p.m. Hyde noticed a smell of smoke, and upon 
making his way into the store found that flames were coming up 
from the register. He made an effort to get at the safe, but found 
it impossible owing to fire and smoke. The building was entirely 
burnt down and the safe fell into the cellar. Hainstock states 
that he helped to get at the safe next day, and it was found that 
the door was partly open, that all the contents had been burnt 
up, and there were some ashes where the various packages had 
been. This evidence is also confirmed by certain admissions made 
by the parties in reference to evidence which would be given by 
two persons now resident in Toronto if they were to attend the 
trial. The cause of the fire has never l>een ascertained, and on 
the evidence must Ik* regarded as accidental.

The parties admit in the agreed statement of facts that on the 
said December 23, 1912, the said Hyde had paid out various 
moneys for the plaintiff company, and the amount which lie had 
received exceeded the amount which he had so paid out in the 
sum of $1,270, which accordingly constitutes the amount of the 
plaintiffs' claim herein.

On January 3, 1913, Hyde executed an assignment to the 
defendant company for the benefit of his creditors pro rata. On 
the same day Hyde gave to the defendant company a list of credit
ors as he claimed to remember them at the time, which list did not
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include the plaintiff company ; hut on or about February 20, 1913, 
Hyde signed a notice to lie given to the defendant company as 
follows:—
Messrs. Kent & Salter, Winnipeg.

Dear Sirs,—At the time 1 was burnt out 1 had in trust for the Northern 
Elevator Co. in the neighbourhood of $1,276 and about a like amount for 
the B.A. Elevator Co. As these were not wholesale creditors, I neglected 
to give them along with the others. They are, however, liabilities, and 
you will give these your consideration along with the others.

Yours truly,
P. L. Hyde.

The defendant company has collected all insurance moneys 
payable to said Hyde, amounting to the sum of $7,500, and has 
realized from other assets of said Hyde the sum of $2,484.68. 
The defendant company has paid an amount equal to about 30 
per cent, of other creditors’ claims, and they have now on hand 
$4,455.85 awaiting distribution.

The moneys supplied to Hyde were so supplied for a special 
purpose, and it would have lieen a breach of contract and of faith 
for Hyde to have used the moneys for any other purpose than in 
payment for grain tickets. Hyde honestly adhered to this 
arrangement. It is true, as he admits, that, for the convenience 
of customers, he would occasionally take out a portion of tin- 
money in the packages and substitute money of other denomina
tions but amounting to the same total. It is also true that after 
Hyde made his assignment, he, at the suggestion of one of tin- 
plaintiffs’ agents, gave instructions to his assignee, recognizing 
that the plaintiffs were entitled to rank on his estate for tin- 
money which had been destroyed. This action is brought against 
the defendants for a declaration that the plaintiffs are entitled to 
rank as creditors of Hyde by reason of the fact that the moneys 
were received by him for the use of the plaintiffs. The defendants 
contend that the money which was destroyed in the fire was wholly 
the property of the plaintiffs, who should accordingly bear tin- 
loss. That the defendants are entitled to take this position not
withstanding Hyde’s admission of liability is shewn by such cases 
as Ex parte White, In re Nevill, L.R. 6 (’ll. 397, 24 L.T. 45. There 
a firm of manufacturers had entered into an arrangement with a 
member of a firm of hosiers upon terms which the parties thought 
constituted them principal and agent. The firm of hosiers execut
ed an assignment for the benefit of creditors, and the firm of manu-
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facturera sought to prove for tin alleged deficiency in respect of 
moneys held by them as agents for the other firm. The assignee 
repudiated the liability, and claimed that the relationship lietween 
the parties was that of vendor anti purchaser rather than of 
principal and agent, ami it was so held by the Court, with the 
result that the claim of the firm of manufacturers was -ejected.

If the plaintiffs, prior to Hyde's assignment, had a right of 
action against him “for moneys received for the use of the plain
tiffs." they are entitled to succi*od in the present action. Other
wise they must fail. They do not seek to follow the money, as 
that would only lead them in mibibu*. The origin of the action 
for money had and received, and the circumstances under which 
it is applicable, have lieen very recently dealt with by the House 
of Ixirds in Sinclair v. Hmitghmn, |I9I4| A.C. 398. Then* moneys 
had Iteen received by a building society from Isith shareholders 
ami depositors, ami these moneys had lieen used by the society 
in carrying on a large banking business. The society had no 
IHiwer to carry on this business, and all their diallings in reference 
thereto were held to be ultra ci rex. In 1911 tin* society was ordered 
to lie wound up. the creditors were all paid, and there remained 
a large surplus for distribution, and questions of priority arose 
Itctwcen the shareholders ami the dc|M»sitors. each claiming the 
surplus moneys. The House of Lords held that the* depositors 
wen* not entitled at law to recover moneys paid by them on an 
ultra vire* contract of loan on the footing of money had and re
ceived by the society to their use, but that, in equity, they were 
entitled to follow their moneys in accordance with Hallett'* ('one 
.1880), 13 Ch.D. 999.

If in the present case Hyde ever liecame indebted to the 
Northern Elevator Co. for the moneys in his hands by contract, 
whether express or implied, it is difficult to set* how the defendants 
could successfully resist the plaintiffs' claim. It sometimes 
happens that Judges and text-writers use language which, 
in its generality, would completely establish a legal " ion.
and in the present case counsel for the plaintiffs |>oint out that 
Italien A Leake (Precedents of Heading. 9th ed.), p. 2Ô9. make the 
following note:

Whenever a iierson has received money, which, in justice ;uid equity, 
h longs to another, under circumstances which render the receipt «if it a 
receipt by such (icrson to the use of such other, a «Icht is created which is
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mm \ < inhlv by action ( per Lord Vlanefield. C.J.. Mow* v. Macpherlan 
2 Burr. 1005; and sec Marriott v. Hampton, 2 Smith’s L.C.. 11th ed., p. 421 > 
Taken in its generality this statement of the law would apjtear 
to completely establish the plaintiffs’ right.

Furthermore, in Sinclair v. Brougham, p. 436, Lord Dunedin 
says:—

It is here that I think the im|M>rtanee of the action for money had and 
received comes in. That cannot 1m* founded on a jut in re, for you cannot 
have a jun in re in currency.
The plaintiffs’ money in Hyde’s hands was undoubtedly currency, 
and, if Lord Dunedin’s dictum In* taken in its generality, the 
property as well as the possession of the money passed from the 
plaintiffs to Hyde.

The result of this would be that the plaintiffs could not assert 
any right to the money itself, although remaining intact in Hyde’s 
hands. If, then, Hyde misapplied the money in any way, or lost 
it, the plaintiffs would, upon principles alnive referred to. In- 
entitled to an action for money had and received. But the propo
sitions laid down by Bullen Leake and by Uml Dunedin over
look the fact that nowadays money may be ear-marked as effec
tually as any other chattel. This is clearly laid down by Jessel. 
M R., in He Hallett’* Estate (1879), 13 (h.I). 096, at 714 et tteq.

In Sinclair v. Brougham, supra, Viscount Haldane says, at 
p. 418:—

The difficulty of establishing a title in rem in this ease arises from the 
apparent difficulty of following money. In most vases money cannot he 
followed. When sovereigns or hank notes are paid over as currency, so 
far as the payer is concerned, they cease ipso facto to he the subjects ol 
specific title as chattels. If a sovereign or hank note he offered in pay
ment, it is, under ordinary circumstances, no part of the duty of the |M*rson 
receiving it to inquire into title. 'I he reason of this is that chattels of 
such a kind form part of what the law recognises as currency, and treats 
us passing from hand to hand in point, not merely of possession, hut of 
property. It would cause great inconvenience to commerce if in this class 
of chattel im exception were not made to the general requirement of the 
law as to title.

But the exception is not extended beyond the limits which necessity 
imposes. If money in a hag is stolen, and can Im* identified in the form in 
which it was stolen, it can be recovered in s|M*cie.

Again, at p. 420:—
My Lords, it is. in my opinion, impossible to confine the right at law 

to follow to cases where there was a fiduciary relationship. The principle 
ap|M*urs to me to cover all cases where the pro|M*rty in the money has not 
passed, and the money itself can Im* car-marked in the hands of the |M*rsim 
who has wrongfully obtained it. A |M*rson standing in a fiduciary relation
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may he in this position, but it is not because of his trust or fiduciary duty. 
The common law, which we arc now considering, did not take cognizance 
of such duties. It looked simply to the question whether the property had 
passed, and if it had not. for instance, where no relationship of debtor and 
creditor had intervened, the money could be followed provided
it could be ear-marked or traced into assets acquired with it

In the present ease, I am of opinion that the money delivered 
by the plaintiffs through the Bank of Toronto to Hyde always 
remained the plaintiffs' moneys. I think it makes no difference 
that, from time to time, Hyde occasionally exchanged certain 
moneys of a customer for moneys in the plaintiffs' parcel of the 
same amount. At most these exchanges appear to have been 
trifling in amount. The package of currency undoubtedly be
longed to the plaintiffs, and Hyde could never have refused to re
deliver. upon demand by the plaintiffs, whatever balance of money 
he had in the parcel upon the ground that lie himself had altered 
the complexion of the money in any way. If. In-fore the fire, 
the plaintiffs had revoked Hyde’s authority and had demanded 
the return of any balance in his hands, and Hyde, for any reason, 
had refused to re-deliver the money, the plaintiffs might well 
have had an action for money had and received. In such a ease 
the law would imply a contract to return the money and the 
relation of creditor and debtor would be established: but the 
evidence shewed that Hyde took the same cure of the plaintiffs’ 
money as he did of his own and of moneys belonging to other 
parties.

On December 23 all the contents of the safe were destroyed 
by accidental fire. In Fitiucane v. Small, I Ksp. 31."», the plaintiff 
complained that he had delivered to the defendant a certain trunk 
containing several articles to be by him kept for a certain reward 
to be paid to him by the plaintiff for the same; and that the de
fendant so negligently kept the trunk that several of the articles 
which were contained in it were stolen and lost. The defendant 
was an upholsterer: the plaintiff was an officer in the army, and 
being about to leave London, he sent his trunk to the defendant's 
house for safe custody, and he was to pay him Is. per week for 
the house-room. When the plaintiff returned he received the 
trunk: but the whole of the contents had In-en taken out. Lord 
Kenyon, in delivering judgment, said :

To support »n action of this nature, positive negligence must be proved. 
It has appeared in evidence in this ease that the goods were lodged in a place
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description sufficient to support this action, inasmuch as he has taken as 
much care of them as of his own.

For the al>ove reasons, 1 think the property in the money 
always remained in the plaintiffs, and, as against the assignee for 
the benefit of Hyde’s creditors, the loss must fall upon the plain-
tiffs, upon the principle re* périt domino.

The action will, therefore, be dismissed with costs.

B. C. NEWBERRY v. BROWN

8. C. Itritinh Columbia Nuprcmc Court, Murphy, J. Dcrrmber 17. IHI4.
1. < oxtractn (8 1 l).‘t—AS)—Statvtk ok Fraiiih—Dkfinitkxkhh—"( I.IK.XI 

OK P. X. A.XIIKRHOX”—1 XHVKneiKXVY OK.
Where the only document available in proof of the alleged agree 

ment of sale and signed hy the party to Is- charged gave no further 
particulars from which it could la- ascertained who was the other part} 
to the contract than the words "client of I*. X. Anderson." there is not 
a -utlivicnt agreement to satisfy the Statute of Frauds.

\ lint hum v. t'nhlirrll. Ill R.C.R. 201. followed: \iiilrcirn v. Calori. 
its ( an. S.C.R. f>HH. distinguished.!

Action to enforce an agreement of sale.
Action dismissed.
<iwillam ct McKay, for plaintiffs.
/>. A. McDonald & Bourne, for defendants.

Murphy. J. Mvrphy, J.:—In my opinion the only document that can he 
looked at on the question of compliance with the Statute of 
Frauds is defendant’s offer of May 21, 1914 (ex. 2). inasmuch 
as it contains no reference to any other document and is the 
only document before me signed by defendant. If that be so. 
the question narrows itself down to this—Does the phrase 
“client of P. N. Anderson” sufficiently describe the plaintiff so 

that his identity cannot fairly he disputed? To my mind, it 
clearly does not. and that view has been fortified by a perusal of 
the cases cited to me on the argument.

Andrews v. Calori, 38 (“an. S.C.R. 588, seems the strongest 
caw- in favour of plaintiffs, hut, just as it was held ;n Botham 
v. Caldwell, Hi B.C.R. 201, that the further indicia which 
sufficed to take the receipt in the Calori Case out of the category 
of the equivocal were wanting, so 1 find them wanting here.

The action is dismissed with costs.
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CAMPBELL v. NEWBOLT.
Mbertu Supreme Court. Ilarrey. C.J., Stuart, amt Simmon*. •/./. 

June 2. 1014.
I. I'RIMIPAI. A XU AUKXT I # III—.'12 I—VUNTK AVl'K HV Al.KM X MKSSAKII s. 

'I lie person placed in charge of range cuttle to liml feed for tlieiu 
may lie considered the owner’* agent to contract for necessary pa*. 
Image for starving cattle which it was found en route it would no Is- 
practicuble to drive to the destination of the herd.

Appeal from u district Court.
Appeal allowed.
A. B. Maikay, for plaintiff, appellant.
A. L. Smith, for defendant, respondent.

The judgment of the Court was delivered by 
Simmons, J. :—This is an appeal from His Honour Judge 

Carpenter. • inning th" plaintiff’s action with costs.
The plaintiff claimed for :—
Pasturage of cattle................................... To
Hoard furnished defendant'* men ..................... |O.'l 2.Ï
Wheat furnished defendant 12 On

Total #2«IS. Où

The defendant paid into Court $M on account of board fur
nished his man and denied liability as to the rest of the plain
tiff's claim. The plaintiff at trial................ any claim in re
gard to the third item. $12.

The plaintiff owned a farm near Langdon and the defen
dant's ranch is near Langdon in the Province of Alberta. Wal
ter Dundrett resided on and was in charge of the plaintiff's 
farm during the winter of 1911. There were a number of straw 
stacks in a field on one part of the plaintiff's farm. Last of 
this field was another field of stubble and pasture, and in which 
there was also a small lake where cattle could obtain water. 
The defendant in January. 1911. took about 500 head of his 
cattle to a range north of the plaintiff's land and left them in 
charge of one Ilank Smith. A number of the defendant’s 
<1 rifted south to their home range and Hank Smith ' an ar
rangement with Dundrett to leave some of the cattle in plain
tiff's east field and on behalf of his employer agreed that the 
defendant should pay the plaintiff at the rate of eighty cents
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ALTA. per head per month. In the month of February the defendant
8.C. eame to the plaintiff and offered to purchase the straw stacks on
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plaintiff's farm. The plaintiff said that it would be necessary 
for him to get in communication with his foreman Dundrett 
ami ascertain the probable quantity and value of the straw.
This the plaintiff «lid. and the defendant eame again to the plain
tiff on February 21st. and agreed to pay $1100 for the straw and 
the light to hold his cattle in plaintiff's field while the straw 
was fed to the defendant*s cattle. The defendant says that when 
the deal was made, he had no knowledge of the arrangement 
made by his man Hank Smith and there is no evidence sug
gesting any such knowledge. Campbell knew of it then, but 
«lid not mention anything about it when he sold the straw. It 
seems indisputable from the statements of both the plaintiff 
and the defendant, the bargain included only the price of the 
straw and the right of occupation of the plaintiff’s lands while 
the same was fed to the cattle.

The trial Judge has found against the plaintiff in regard to 
this item of pasturage on the ground that agency has not been 
established between the defendant and Hank Smith, his man.
who was in charge of the cattle. I am not able to concur in this 
finding.

On page 50 (case) the defendant was asked upon cross-ex
amination :—

1 think you -ai«l you UhiiwI instruction» to your man to take huneln* 
of rattle north awl timl feed for them? A. Ve*. Q. Who wa* he? A. 
Ifank Smith.

The defendant also says that the lead cattle were drifting 
back. Dundrett says that some of these cattle were practically 
starving to death and that Hank Smith arranged that he would 
put the poorest of the cattle in there. The defendant has not 
called Hank Smith, and upon the uncontradicted evidence of 
Dundrett and the statement of the defendant above referred 
to. the man Hank Smith did what was proper and reasonable 
ami in compliance with his instructions from his employer in 
making the deal with Dundrett for the pasturage of these cattle, 
and therefore the defendant is liable.

In regard to the meals and the feed for horses supplied at
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the farm by Dundrctt to plaint iff s men and horses, the judg
ment should stand for the reason given by the trial Judge, 
namely, that the plaintiff has not offered evidence of the reason
ableness of the charge and there is no evidence upon which the 
trial Judge could form the basis of compensation. I would 
therefore allow the appeal in regard to this claim for pasturage 
of $153.70. and judgment for the plaintiff for this amount in 
addition to $3(> paid in Court by the defendant for board, the 
plaintiff to have costs of the trial below and this appeal.

THE “HUMBOLDT" v THE "ESCORT NO 8."
Hrrhequrr Court of Cumula. Hritish Columbia \thniralty Ihxtrivt.

Martin, L.J.A. llm mber 23. I1M4.

I Sai v a».h ill—41—( i.AiM—Basis <ik asskssmkm Pkbki.ut—Avivai.
ABANDON MENT.

A salvage ('III ini in not to be assessed Oil tin* basis of the salved bout 
living a derelict merely because she was on the point of being abandoned 
b\ her master and crew ; there must he an actual abandonment to 
constitute a derelict and it must Is- without hope of recovering it or 
of returning to it.

Action for salvage.

('. H. MueSeül, K.C.. for plaintiff.
Alexander, for defendant.

Martin, L.J.A. :—This is a claim for salvage services ren
dered to the tug “Escort No. 2” which on November 22. IÎH3. 
had become disabled owing to her propeller being broken, and 
had got into such a position (a little to the s.e. of Hannah 
Bank, in the See Otter Group. Smith Sound) that she would 
beyond any reasonable doubt in the state of the wind and tide, 
have become a total wreck within a very short time, had not 
the S.S. ‘Humboldt" come to her assistance at 1.15 p.m. in 
response to her danger signals. The “Humboldt” finally took 
her in tow at 2.20 after about an hour’s manœuvering which 
placed the “Humboldt" in a position of peril to an appreciable 
degree, because when she did make fast to the “Escort” and 
take her in tow she was between half and three quarters of a 
mile from the reef. Owing to the heavy swell it was then im
possible to take the master and crew (consisting of 11 souls, all
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told) off the “Eseort” and they hud before the arrival of the 
“Humboldt" made preparations to abandon her and take to

Tilt:
“Himroidt"

their boat and make the somewhat hazardous attempt to reaeh 
land at Cape Calvert some If) miles away whieh was the most

T« 
••Escort 

No. 2.”

favourable point to reaeh in the eireumstanees.
The “Humboldt” is a wooden steamship of 1,075 tons gross.

Merlin. L.J.A. valued at $150,000. with a erew of 4(i men all told and had 50 
passengers on board and a eargo of $8,725. and gold bullion to 
the amount of $142,032. She towed the “Escort” to Alert 
Ray. about 50 miles distant, and the only safe port in the eir
eumstanees. at night, arriving there at 4 a.m. the following day, 
after being further delayed about three hours by fouling the 
hawser (whieh had to be eut out of the wheel) in bringing the 
“Eseort” up alongside when nearing Alert Ray. In perform
ing this serviee the “Humboldt” did not have to diverge from 
her regular course more than five miles.

A conflict arose as to the value of the “Eseort” and niueh 
evidence was given on both sides and I have found difficulty 
in determining this often vexed question (as to whieh cf. Duns- 
muir v. Otter (1909). 18 R.C.R. 435; Vermont S.S. Co. v. T)te 
Abhcif rainier (1904). 8 Ex. 44(1; The Iron Master (1859), 
Swab. 441: The llarmonides 11903] Prob. 1; 9 Asp. 354; The 
Mar pass, |190Q| Prob. 95 and The HohcnzoUern, 119061 P. 
339. 70 L.J.P. 17). and the conclusion that 1 can arrive at whieh 
is nearest to my own satisfaction is to fix her value at $10.000.

It was submitted that the “Escort” should, in the circum
stances. be considered to be a derelict as she was in a hopeless 
position and on the point of being abandoned by her master and 
erew. who were almut to take to their boat when succour arrived, 
and therefore a large award should be given, a moiety being 
asked for. and the cases of The Ilche (1879), 4 P.I). 217. and 
The Livietta (1883). 8 P.D. 24, were cited in support of the 
submission. Rut they do not assist the plaintiff' because it was 
admitted that the respective vessels were in fact derelicts in 
each of these eases. I have l>een unable to find any authority 
in support of the contention that a vessel should be deemed to 
be a derelict before it has been abandoned. The general rule is



20 D.L.R.| “Humboldt” v. “Escort No. 2.” 901

stated in Lord «Justice Kennedy's work on Civil Salvage (2nd 
ed. 1907), at p. 61-2.

In the ease at bar it is therefore clear that from no point 
of view could the Escort he regarded as a derelict as there 
was no abandonment, and therefore I shall deal with the value 
of the salvage services in the ordinary way and have decided to 
award the sum of $2,000 and the value of the damaged hawser 
$270 as a fair remuneration therefor, deducting however the 
amount received from the sale of the damaged hawser, said 
amount to be proved by the affidavit of Marx Kalish. at his 
company's expense, pursuant to his undertaking given in that 
behalf. .Judgment will be entered accordingly, with costs.

Judgment for plaintiff.

SAINT DAVID’S SAND CO. v. GRAND TRUNK AND MICHIGAN CAN
CENTRAL RY. COS.

Rv. Com.Hoard of Railway Commissioners. October 23, 1914.
1. Carriers (g IV B—522) Tolls Reasonable—Joint.

The Board, following the General Interswitching Order, approved a 
joint toll of 50 vents per ton on sand over a distance of 12.3 miles (3 miles 
over M.C.R. and 9.3 miles over G.T.R.) from the sand pit to Merritton, 
subject to a minimum weight of 00,000 lbs.

[Doolittle <t- Wilcox v. Grand Trunk and Canadian Pacific lly. Cos.
(Stone Quarry Toll ('ase), 8 Can. Ry. Cas. 10, at p. 13; Continental,
Prairie and Winnipeg Oil Cos. v. Canadian Pacific Ry. Co., 13 Can. Ry.
Cas. 156. at p. 159; Canadian Manufacturers’ Association v. Canadian 
Freight Association (General Inter switching Order), 7 Can. Ry. Cas. 302, 
followed. 1

2. Carriers (§ IV B—542a )—Tolls Differences- -Quantities—Traffic
—C.L. and L.C.L.—Train load.

While it is justifiable to base differences in a toll on quantity as be
tween C.L. and L.C.L. traffic movement, it is not justifiable to make 
a difference in a toll based on the distinction between carload and 
train-load movements.

Application for a joint toll of 40 cents per ton on train-load statement 
traffic moved from the applicants’ pit to the Welland Ship Canal 
via Michigan Central and (îrand Trunk Rys.

Frank Pringle, K.C., for the applicant.
W. C. Chisholm, K.C., for the Grand Trunk Ry. Co.
D. IT. Saunders, K.C., for the Michigan Central Ry. Co.
October 23, 1914. Mr. Commissioner McLean :—The appli- Com Mcl win 

cant is of opinion that a joint rate of 35 cents over the Michigan 
Central and Grand Trunk should be granted, and a joint rate
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of 40 cents was mentioned in the course of the hearing hy counsel 
for applicant as one which might serve. The railway companies 
are of opinion that a 55-cent rate is not unreasonable for the 
movement asked. The distances involved are as follows:
M.C. Ry., from pit to Grand Trunk interchange, ap

proximately ...................... 3 miles
G.T. Ry., Niagara Falls to Mcrritton. 9.3 "

12 3 “
The Board, ir Doolittle <(• Wilcox v. Grand Trunk and Cana

dian Pacific Ry. Cos., 8 in. Ry fas., held, at page 13, that a 
rate of 45 cents per tor crushed stone for a distance of 12
miles was reasonable. . to be observed that this rate was
for a movement on a single line haul. The Board has recog
nized that there is a justification for a lower rate basis on a single 
line haul than on a two or more line haul for substantially similar 
distances: Continental, Prairie <$- Winnipeg Oil Cos. v. Canadian 
Pacific Ry. Co. et ai, 13 Can. Ry Cas. 159.....................

Ordinarily, sand is carried under a uniform special mileage 
tariff which covers building and construction materials, and under 
this the rate for sand up to 10 miles, the Grand Trunk distance, 
would be 50 cents per ton. Mr. Chisholm, for the Grand Trunk, 
stated, at page 5051 of the notes of hearing, that his company 
had a commodity rate of 40 cents from Niagara Falls to Mcrritton, 
and that this had I men in operation for a considerable period of 
time. The same statement was made hy Mr. Martin, for the 
Grand Trunk, at page 5150.

In view of the Board’s action, as set out in its Interswitching 
Order, it does not appear clear how the Board can require the 
two companies to establish a less joint through rate than 50 cents 
per ton.

In the course of the hearing, a suggestion was made that, on 
account of the sand moving ia train-load quantities, a special 
concession might be made. It has I men recognized in the actions 
of rate regulative tribunals, both in this country and in the United 
States, that, while it is justifiable to base rate differences on quan
tity as between less than carload and carload movements, it is 
not justifiable to make a difference in rate based on the distinc
tion between carload and train-load quantities.
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In the* present case, the Michigan Central and the Grand 
Trunk should publish and file, effective not later than Novem
ber 9th, a joint rate of 50 cents per ton on sand and gravel from 
the applicants’ pit to Merritt on: with the provision that the 
cars be loaded to their full carrying capacity, subject to a mini
mum weight of 00,000 lbs.

The Assistant Chief Commissionkh concurred.

CANADIAN PACIFIC R. CO. v. BALL.
Quebec King'* Bench, Archambeaull, C.J., Trenholmc, Laverym, Crosx and 

Carroll, JJ. June 25. 1914.
1. Arbitration (§ III—17)—Expropriation vhocbedinus—Award—Appeal 

—Power of Court.
On an appeal from an award in expropriation proceedings under the 

Railway Act, Can., the Court may send the case back to the same 
arbitrators to make a new award where the first one is defective in that 
it does not definitely and clearly disclose what the award is based upon 
and how the sum awarded is arrived at. where it seems probable that 
some wrong principle has been applied by the arbitrators.

Appeal by the C.P.R. Co. from an award.

Meredith, Macpherxon, Hague, Holden and Sha ugh ness y, for 
the appellants.

Weinfield and Ledieu, for the respondents.

Trenholmb, J.:—This is an appeal by the C.P.R. Co. from 
an award made under the Railway Act of ( anada. The Canadian 
Pacific Railway, wishing to enlarge its track in the city of Mont
real, fourni it necessary to expropriate a lane off Mountain St. 
The property which they wished to expropriate is the blind end 
of a lane some 19 feet wide. Rail owned one property fronting 
on Mountain St., No. 170, and the next property between his 
and the railway track was Mrs. Ball’s, No. 174 Mountain St., and 
the railway company, proceeding to expropriate, ga e notice to 
Bull, after having with the statute, that they wished
to expropriate this blind end, and offered him $25 as indemnity 
for depriving him of the use of this lane. He did not own the 
property. He had the use in common of that lane under the 
deed, use without obstruction, and they offered him $25. as I 
have said, for his interest in the lane. He refused it.

The railway company offered at the same time to Mrs. Ball, 
who owned the lot next to her husband’s, they offered Mrs. Rail 
$100 as indemnity for her interest in the lane, which she also re-
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9ÜE- fused, and the parties interested in the property having refused
K.B. the offer of the railway company, the company proceeded to have

( 'a Nadi an the indemnity to he paid established under the Railway Act,
P Ad nr according to its provisions.

The arbitrators went on and examined the place, and heard 
the witnesses of the parties, and in Mrs. Ball’s case they awarded
the sum of SI,000 of indemnity.Tmiliolme, .1.

In the case of Mr. Ball they awarded the sum of $4,000 for 
the rights which in the first ins anee the company had offered $25.

The company took an appeal under the Railway Act. There 
is a provision in the Canada Railway Act that an appeal will lie, 
if the award is over a certain amount, either to the Superior Court 
or to the Court of Appeal, and the railway company brought it 
to the Court of Appeal.

The case was argued at length, and immense records were 
produced, covering hundreds of pages of evidence in this paltry 
ease, and we have now to dispose of it by our judgment.

Well, what we say in regard to the ward in favour of Mrs. Ball 
is this: The lane which has been taken, or the piece of lane which 
has been taken by the C.P.R. is in close vicinity to Mrs. Ball’s 
property, and the company, by offering a sum of money to her, 
have maintained her title and her right, and it remains, therefore, 
after that, not as a question of right, but a question of quantum, 
how much she is entitled to get. The arbitrators went and saw 
the property, and heard the witnesses, and came to the conclusion 
that Mrs. Ball as proprietor was entitled to $1,000 instead of the 
sum offered for her interest in that lane. The arbitrators have a 
right to determine the amount from their own observations and 
inspection.

Now, we have been told again and again by the higher Courts, 
that is, the Supreme Court and the Privy Council, that in the 
case of these arbitrations, the quantum, the amount awarded by 
the arbitrators, practically must be confirmed, as a question of 
fact, upon which they are supposed to be well qualified to judge.

Looking at Mrs. Ball’s case, we cannot say that the arbitrators 
might, in considering the close proximity of the lane which she 
is now being deprived of, or the end of that lane, we cannot say 
that the arbitrators might not be right in giving Mrs. Ball $1,000 
for being deprived of the use of that lane, which is, I think, GO feet
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long and 19 feet wide. Therefore, we feel constrained, although ^UE
we think it is a pretty liberal sum, to grant Mrs. Ball $1,000, and K R.
confirm the award of the arbitrators in the matter. So much for (an am\n 
Mrs. Ball’s case. Pacific

As regards Mr. Ball’s case, he stands on a different footing. «•.
His property is 33 or 34 feet from this piece of lane. Suppose **AI 1
the hack of this desk where 1 am sitting is Mountain St., and there Trenhoime. j. 
is a lane running from Mountain St. at right angles to Mountain 
St., back to a lane that runs l>ehind the property like an L. Now,
Mr. Ball’s property is on the line running back from Mountain 
St.; it is not touched at all, and the piece of lane taken by the 
company is not less than the whole width of his wife’s property 
and 7 or 8 feet more, and it is a puzzle to know how $4,000 can 
lx» awarded for that piece of blind lane, which is 33 feet distant 
from Ball’s property. It is a puzzle to know how $4,000 is due 
for depriving him of that piece of lane. What use could he make 
of it? It is hard to see how $4,000 could be awarded without 
acting on some wrong principle. It is possible they have acted 
on a wrong principle.

Ball has tiled a statement of claim be,ore the arbitrators, 
claiming among other things that he is put to extra cost in carrying 
on his business in the yards of the two houses ; he i. a marble and 
tile dealer, and he has made out a statement that it will cost him 
$2,000 a year extra on account of being deprived of this little bit 
of lane, that it will cost him $1.35 a foot more for the sawing of 
his marble, and that extra cost will amount to over $2,000 a year, 
and in twenty years this will amount to the sum of $47,000. 
This is a most unfounded bill. We do not say the award is based 
on that, but we are puzzled to find what the arbitrators have 
based the award of $4,000 on, for depriving Ball of the use of a 
blind lane some 18 feet wide. We are puzzled to know how that 
award could be made, and we are setting aside the award and 
sending it back to the arbitrators to go over it again, so that 
they can tell us, as the statute requires them to tell us definitely 
and clearly, for what they have made this award of $4,(KM). I 
myself would not have given costs in Ball’s case ; I would reserve 
those costs until the case comes before us again, when the award 
is l>efore us, but I am in a minority on that point.

In a recent case in the Privy Council an award was made, and
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the Privy Council sent the case hack before the arbitrators to 
make a new award, and they gave the costs in the case.

Cross. J.:—My opinion and decision is that this appeal 
should be maintained with costs; that the arbitrators’ award 
should be set aside, and the matter remitted to be again heard 
and decided by arbitrators pursuant to the provisions of the 
Railway Act of Canada.

Appeal allowed.

MURPHY v LAMPHIER
Ontario Supreme Court. Appellate Division. Meredith, Marlaren,

Mayer and Hodyins, JJ.A. September 21. 11114.
I. Costs <§I—16n)—Executors— Alleged will—Probate refused — 

Judge—Discretion as to costs.
Where the parties named as executors propounded an alleged will 

which on its face is in regular form and probate is refused, the trial 
Judge has a discretion also to refuse costs to such parties out of the 
estate, but on appeal the Court may confirm an arrangement to pay 
a part of such costs.

[Murphy v. Lamphier. 31 O.L.R. 287. affirmed.]

Appeal by the plaintiffs from the judgment of Boyd, (’.. 'll 
O.L.R. 287.

./. (1. ()*Donoghue, for the appellants.
J. W. Main, K.C., and A. Ogden, for the defendants, the re

spondents.
September 21. The judgment of the Court was delivered by 

Meredith, C.J.O. :—This is an appeal by the plaintiffs from 
the judgment dated the 18th April. 1914, of the Chancellor, 
after the trial of the action before him sitting without a jury 
at Toronto on the 4th, 10th. 16th, 17th. 18th, and 19th days of 
March. 1914.

The appellants propounded in the Surrogate Court of the 
County of Peel as the last will and testament of Jane Lamphier, 
deceased, a paper writing dated the 25th May. 1912, and the 
proceedings in that Court were removed into the Supreme 
Court.

By the judgment in appeal it is declared, ordered, and ad
judged that this paper writing is not the last will and testament 
of the deceased.

In his reasons for judgment the learned Chancellor has care
fully and elaborately reviewed the evidence on both sides ; and
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thi* able argument of the learned counsel for the appellants ONT 
has failed to satisfy me that the conclusions reached by the Chan- s. < .
eellor are wrong.

Murphy
Agreeing, as we do, with the reasoning of the Chancellor and v. 

his conclusion that the appellants failed to satisfy the onus 'Amphibb. 
which rested upon them of establishing the testamentary capa- Mered,th C J0, 
city of the deceased, it would serve no good purpose to review 
the evidence or to discuss the grounds of the decision.

The learned counsel for the appellants pointed out one or 
two errors in the Chancellor’s statement of the facts, but they 
are unimportant and in no way affect the soundness of his con
clusions upon the facts.

The appellants complain of the disposition which was made 
of the costs by the learned Chancellor; but, as the costs are left 
to the discretion of the trial Judge, this Court, according to the 
practice, has no power to interfere with the exercise of that dis
cretion, as the appeal in other respects fails, and no leave was 
given by the learned Chancellor to appeal as to the costs.

During the argument counsel for the respondents expressed 
his willingness to pay $500 towards the costs of the appellants ; 
and. if an arrangement is made that that shall be done, the 
Court will approve of it, and if there is power to make such a 
direction the order dismissing the appeal may provide for pay
ment of the agreed amount out of the estate of the deceased.

MULHOUSE HUME and BOOTH v. CANADIAN PACIFIC RY CO. CAN
Hoard of Railiray Commissioners. July 8. 1914. 11

1. Railways (§HB—21)—Farm crossings—Re-opening Reservations 
Railway Act, sec. 252.

Prior to the passing of the Railway Act of 1888, there was no right 
to a farm crossing unless it was specifically covered in the conveyance 
from the land owner to the railway, and to retain it, successors in 
title must have it explicitly reserved in the conveyances to them.

[Midland Ity. Co. v. dribble, 2 Uh.D. 129. 827: Toronto. Hamilton rf 
Itiiffalo Ry. Co. v. Simpson Brick Co., 17 O.L.R. (132, 8 Van. Rv. ('as.
4414. followed.1

Application to direct the respondent to re-open certain farm statement 
crossings.

July N. 1914. Mr. Commissioner McLean :—Application is 
made for an order directing the Canadian Pacific Railway to re-

t'fini Mr lean.
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CAN. open farm crossings on the properties of Mrs. Adam Hillhouse, 
Kv. Com. E. Ilume, and E. I. Booth. The farms in question are located 
iliiTiioi se *n P1,ov*nce °f Quebec, near Poster Station, where the Can-

UrxiE adian Pacific branch line to Knowlton joins the main line from 
Booth ^t. John.

The farm crossings in question, which date back to the con-
( AX ADIAN ...

Pacific struction of that portion of the Canadian Pacific system which 
was built under the charter of the Atlantic and North West 

rom M<i.<‘iin Railway, were closed by the Canadian Pacific on January 8, 
1914. The railway claims to be within its rights in so acting, 
as it states that in each instance the property is owned by differ
ent parties on each side of the railway.

Fnder section 252 of the Railway Act, every railway is re
quired to make crossings “for persons across whose lands the 
railway is carried, convenient and proper for the crossing of the 
railway for farm purposes.” This obligation, however, came 
into the Railway Act only in 1888. Prior to that date, there was 
no l ight to a farm crossing unless it was specifically covered in 
the conveyance from the landowner to the railway. The railway 
in question was built at a time when the law was as above set out. 
The question of the rights, if any, of the present landowners to 
a reservation of the farm crossings as a matter of right relates 
itself to the reservations made at the time of the construction of 
the railway. It is stated that there were reservations as to farm 
crossings, and that these crossings were long enjoyed.

|Reference to Midland Railway Co. v. dribble, 2 Ch. 1). pp. 
129 and 827, also section 68 of the Railway (Causes Act. 1845.]

Under date of Nov. 17, 1902, Lucie Chamberlain, widow of the 
late Charles H. Young, conveyed to Edward Hume the pro
perty in connection with which the question as to the farm cross
ing is now raised. In this deed there was a specific reservation of 
“the right-of-way across that part of said lot fourteen hundred 
and three lying north of the Atlantic and North West Railway 
Company’s right-of-way, owned by the said seller . . .” The 
deed also recites the obligation of the purchaser in connection 
with this right-of-way—“to keep up at all times and to keep 
rhut a good and substantial gate at the place of exit, on the 
highway from the piece across which the right-of-way is hereby
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granted. ” That is to say, there was reserved to the purchaser 
an exit from the farm crossing in existence over the lands of 
the vendor to the highway.

In Toronto, Hamilton and Buffalo H. IV. Co. v. Simpson Brick 
Co., 17 O.L.R. 632, a set of facts was dealt with which appears 
to be especially pertinent to Hume’s case. When the railway 
was built, it traversed a piece of land which was the property of 
Noah S. Briggs and Charles 8. Briggs as tenants in common. 
Simultaneously with the conveyance of the right-of-way through 
their property to the railway, they obtained an agreement from 
the railway for the construction of a farm crossing. Subse
quently both properties were acquired by Maguire. Later, 
Maguire conveyed to Fanning the portion of property north 
of the railway, granting him at the same time a right-of-way, by 
way of exit to a highway over the land which the vendor owned 
south of the railway. Because of the facts which have thus 
been set out, it was held that there was no such severance as 
would involve the cessor of the right of crossing. It was pointed 
out in the decision that, while in Midland H.W. Co. v. Cribble 
there had been no reservation, in the present case “. . . there 
was the grant by Maguire to Fanning, as appurtenant to the 
land to the north which Fanning bought, of the right-of-way 
over the strip 30 feet wide leading from the railway crossing 
over Maguire’s unsold land to Aberdeen avenue.”

In Hume’s case, I am of opinion that there is a legal right 
to the continuance of the farm crossing, and that it should forth
with be re-established.

As to the cases of Mrs. Hillhousc and Booth, no s 'gal 
right appears. The Board is advised by its inspector that it is 
necessary that these parties should have farm crossings, if they 
are properly to enjoy their properties. Under these conditions, 
an order should, I think, go, under section 253, as a matter of 
grace, the cost being on the applicants.

The Assistant Chief Commissioner concurred.
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N. B Re REARDON AND ST. JOHN & QUEBEC R. CO.; Ex Parte SHEA.

8. C. New lirunewick Supreme Court, Landry, McLeod, White, Harry ami McKeown, 
JJ. February 10, 1014.

1. Motions and orders (§11—0)—Ordkr—N.B. Railway Act, C.S.N.H., 
<11. 01, SEC. 17—PciM'HAHE MONEY—PAYMENT INTO Col HT SERVICE 
or—Setting aside.

An order nuule under the N.B. Railway Act. C.S.N.B., eh. 01, see. 17, 
for claimants on purchase money for a railway right-of-way paid into 
Court by the railway will be set aside where the mortgagor who con
tracted for t'n.‘ sale had no authority to do wo for the mortgagees, nor 
was service of the order made on an assignee of tin- mortgages, as had 
been directed by the Court when the order was made.

Statement Application to set aside an order for publication of a notice 
to file claims under the New Brunswick Railway Act, ( '.S.X.B. 
1903, ch. 91.

Order set aside with costs.
P. A. (iuthrie, for the St. John & Quebec R. Co., shewed

cause.
W. P. Jones, for George A. Shea.

Landry, J.: In November, 1912, Mr. Guthrie applied to the 
Court, as counsel for the St. John & Quebec R. Co., for an order 
for publication of a notice to file claims under eh. 91 of the C.S. 
N.B. 1903, and read affidavits of J. Chipman Hartley, Silas B. 
VVass, Burton M. Hill and John Connor establishing, among 
other things, that by an agreement under seal signed by John 
Reardon, dated April 3, 1912, the said Reardon agreed to sell to 
the railway company a port in t >f his property described in the 
agreement for the purposes of a righ* of-wav; that a copy of the 
agreement, with proper pi of the land so agreed to be sold,
were filed on November • 12, with the registrar of the Court,
and that the amount agi- « d upon as compensation for such right- 
of-way was deposited, with the usual interest, with the said 
registrar; that after the signing of the agreement on April 3, the 
said John Reardon executed a deed of the said land to one George 
A. Shea; that prior to November 9, 1912, the solicitor of the said 
railway company presented to the said Shea a deed of said land and 
requested him to execute it in compliance with the agreement with 
Reardon, and that Shea refused to do so.

On such facts the ( our! granted the application, and authorized 
the publication of a notice to George A. Shea, and to all others 
whom it might concern, stating, among other things, that such 
services alleged to be due for compensation, under the agreement,
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had been paid to the registrar, together with interest, as required 
by the Act, and calling upon all persons entitled to the said lands 
or any part thereof, or to any interest therein, to file their claims 
to such money on or before February 1(1, 1913.

The order of the ( ourt required the company to serve a notice 
of the order on the said ( Ieorge A. Shea. The notice was pub
lished, but never served on the said Shea, who lived in Houlton, 
Maine. The affidavits produced by Mr. Jones on this application 
established that at the time of said agreement to sell the legal 
title to the land in question on the records was in three mortgagees 
and the equity of redemption was in the said John Reardon. The 
said George A. Shea, after lie was so requested to execute a deed 
to the railway company, took an assignment of the mortgages 
that were on the property and registered a deed to him from 
the said Reardon of the lands, including the locus.

This is an application by (ieorge A. Shea to have the order 
and all the proceedings themselves set aside. The grounds for 
such application are several. It seems to me necessary to consider 
two grounds only, viz., that the said Shea was not served with the 
notice, and that Reardon, having only an equity of redemption 
in the lands at the time of the agreement to sell the right-of-way 
to the company, the interest of the mortgagees could not be 
acquired by the company by the proceedings to which they had 
recourse. I believe that the order requiring a notice on Shea 
not having been complied with in that particular, the proceedings 
had subsequently to the procuring of the order should be set aside.

As to the other point, I hesitate to conclude as my brother 
Judges do, viz., that the statute does not give authority to a 
mortgagor in possession to dispose by agreement or contract of 
lands required for railway purposes in the same manner and as 
fully as “all corporations and persons whatever, tenants for life, 
guardians, executors, administrators, and all other persons 
whatsoever,” and mortgagors in possession are not meant to be 
included in the words of the statute (secs. 11. 12 and Hi, eh. 91, 
C.S.N.B. 1903). It seems to me that sec. Hi might rightly be 
construed as authority to a mortgagor, being interested in lands, 
etc., to make “agreements or contracts" touching lands in which 
he is interested touching the compensation to be paid for the 
same. Here the mortgagor was interested; he had the equity
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way under the Act as though dealing with a party entitled to 
contract.

While 1 am not prepared to express an absolute dissent from 
t he decision of t lie majority of t he ( ourt t hat the mortgagor cannot 
dispose under the statute of the interests of the mortgagees in 
lands required for railway purposes, 1 feel it due to myself, with
the opinion I have, to record my doubts on the point for the 
reasons I give.

Method. J. McLeod, J.: This is an application made to set aside an order 
made in this Court in November last, under see. 17, sub-see. 27, 
of the N.B. Railway Act, being eh. 91 of C.S.N.B. The facts 
may In- shortly stated as follows: A company known as the 
St. John A: Quebec R. Co. are building a line of railway extending 
from Grand Falls to St. John, commonly known as the Valley 
Railway. The line passes through a farm formerly owned by 
one George Reardon. Prior to July, 1878, Reardon was the 
owner in fee of the farm. On July 4, 1878, he gave a mortgage 
on the farm, conditioned to pay $500, to the Rev. Thomas Con
nolly. On October 26, 1894, he gave another mortgage, con
ditioned to pay .$1.400, to the Rev. Thomas Connolly. On 
June 7, 19(H), lie gave another mortgage, conditioned to pay $9(M), 
to Kliza L. Gaskin. The farm was therefore subject to these 
three mortgages. On April 3, 1912, the» representatives of the 
St. John tV Quebec R. Co. called on Reardon to make an agree
ment for a right-of-way of that company through his land, and 
an agreement in writing for a right-of-way was made between 
him and the company. On July 12. 1912, one George Shea, who 
was a son-in-law of John Reardon, took an assignment of tin» 
three mortgages that had been given by Reardon. The agreement 
made with Reardon by the St. John & Quebec R. Co. provided 
for a payment by the company to Reardon of $35 an acre for tin- 
land taken for the- right-of-way, or $126.28 in all. On November 
9, 1912, the company, under the provisions of the New Brunswick 
Railway Act, paid that amount into the office of the registrar of 
th<- Supreme Court, and on November 12 obtained an order under 
see. 17, sub-sec. 27, of the N.B. Railway Act, eh. 91, ('on. Stat. 
1903, and a notice under this order was directed to be published
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in certain newspapers in order that any person claiming aux pari 
of the money might get their share from the Court. A copy of 
this order was also directed to he served on (îeorge Shea, who 
was at that time the assignee of the mortgages. This notice was 
not served on him; ami in February, 1913, on motion of counsel 
on behalf of Shea, this Court granted a rule, returnable at the 
April sittings of this Court, calling on the company to shew cause 
why the order made in November should not be set aside. The 
grounds on which this rule was grunted are;

N.B

Rk
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It. to :

(I) That the notice of publication was not served on < Ieorge 
A. Shea, as required by the said order of Xovcmlicr 12, 1912. 
(2) That John Reardon, Senior, was not the owner of the pro|>erty 
in question when the alleged agreement for transfer of pro|M*rt\ 
for right-of-way was signed; that the said (ieorge A. Shea was the 
owner, ami that tin* said the St. John A; Quebec R. Co. had 
knowledge of these facts. (3) That at the time the said alleged 
agreement was signed there were three mortgages on the said 
property, amounting to its full value, registered; that the mort
gagees never consented to the alleged agreement, and that tla- 
said ( ieorge A. Shea now has assignments of these three mortgages. 
(4) That the alleged agreement is not such a sufficient contract 
or agreement as see. 14 of the N.B. Railway Act (Con. St at. 1903. 
eh. 91 ) contemplates.

I agree with what Mr. Justice Landry has said with reference 
to the non-service of the order on Shea. It should have been 
served on him; but I also am of the opinion that Reardon could 
not make any agreement to affect the mortgagees. He was not 
the owner of the pro|ierty. He owned the equity of redemption, 
but the legal title was in the mortgagees. When the agreement 
was made* the legal title was really in Thomas Connolly, under 
the first mortgage, ami the other mortgagees had subsequent 
titles. In my view, Reardon could not jiossibly make any agree
ment that would convey the land to the company. The fair 
test of it is: Sup]>osc he hail made a conveyance of this whole 
farm to the company, would the company have obtained title 
to it? 1 think not. It would have obtained simply a right in 
his equity of redemption, subject to these three mortgages. In 
my opinion, the agreement made by Reardon did not convey the 
land, and the railway company got no title to it. The importance
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of setting aside this order is because it may affect the title of the 
mortgagees to the part of the land taken.

In my opinion the order granted on November 12 should l>e 
set aside, and the railway company should have the right to take 
out of Court the money it paid in, namely, $126.28. I also think 
the railway company should pay the costs of this application.

White, agreed that tin1 order of November 12, 1912, 
should be set aside.

Barry, .1.: I just desire to say that this motion was made 
by Mr. Jones in February Term last, to set aside an order made 
by this Court on November 12, 1912, under the provisions of the 
N.B. Railway Act. Four grounds were taken upon the motion: 
First, that the order was not served on Shea; second, that John 
Reardon was not the owner of the lands when the agreement was 
signed, and the company had actual knowledge of this fact; 
third, that at the time the agreement was signed there were three 
mortgages outstanding against the property, amounting to its 
full value, and that there was no consent on the part of the 
mortgagees to the making of the agreement; and fourth, that it 
was not such an agreement as the N.B. Railway Act contemplates.

1 agree with the judgment of the Court. My agreement is 
upon the first and third grounds; that is, that the notice was not 
served on Mr. Shea, as ordered by this Court; and that at the 
time of the agreement Mr. Reardon had no authority, in fact or 
in law, to bind the interests or the rights of the mortgagees.

McKeown, J., agreed that the order of November 12, 1912, 
should be set aside.

ST. JOHN & QUEBEC RY. CO. v. CANADIAN PACIFIC RY. CD.
Hoard of Railway Commissioners and New Brunswick Public Utilities 

Commission. July 18, 101-4.
1. Railway Com miss ion kks igl—•>)—Jvbihoiction—Qvkntion <>i law—

CONNECTIONS AND SWITCH KS—RAILWAY ACT, SKI'S. 170. 22H.
The Railway Commission, Can.. 1ms no power to order that a rail 

way company operating under a provincial law shall he permitted by a 
railway company under federal jurisdiction to connect its tracks with 
the latter and to maintain and operate the necessary switches, hut 
crossings may he authorized ami protection of same ordered at the 
expense of the applicant provincial company where it is the junior

| Preston «(• lint in Street It. Co. v. tl.T.lt.. ti Can. Ry. Cas. 142. and 
St. John »(• (fuehrr It. Co. v. C.P.R.. 14 Can. Ry. Cas. 3110, considered.!
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Application for authority to take and use the lands and 
tracks of the respondent and order it to make a physical connec
tion with the applicant.

W. II. Grimmer, Attorney-General for New Brunswick, for the 
applicant.

E. IV. Beatty, for the respondent.

The Chief Commissioner:—This is an “ ion made by 
the St. John <X; Queliec Railway Company to the Board of Railway 
Commissioners for Canada and to the New Brunswick Board of 
Commissioners of Public Utilities, for orders under secs. 227, 228, 
and 229 of the Railway Act directing the Canadian Pacific Railway 
Company as follows:—

1. To allow the St. John & Quebec Railway Company to con
nect its tracks with those of the Canadian Pacific Railway at the 
city of Fredericton, and to maintain and operate the necessary 
switches and turnouts at the following points:

(1) At a point between Westmoreland and York streets 
marked “A” on the plan.

(2) At a point at or near station 1159.50 (C.P.R. Location), 
marked “B” on the plan.

(3) At or near station 1118.00 (C.P.R. Location), marked 
“C” on the plan.

(4) At or near station 1072.80 (C.P.R. Location), marked 
“ D” on the plan.

2. To permit the St. John & Quebec Railway Company and 
its lessees to operate its trains, engines, cars, and other vehicles 
between points “A” and “B” and between points and "D" 
above mentioned over and along the different tracks, switches, 
wyes, and sidings of the Canadian Pacific Railway Company, or 
as leased by them.

3. To re-arrange spur track used by the Canadian Pacific
Railway Company for switching between Westmoreland and York 
streets, marked “ X ” on the plan, so that said switching can be 
carrii ‘ * located line of the applicant company. . . .

The Dominion Board has no jurisdiction over the route of the 
applicant company; but the applicant company was of the view 
that the suggestion of the municipality was a reasonable one and 
should be given effect to. The result, then, is that the application, 
in so far as it asks that a connection he made with the lines of the
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ant company and those of the Canadian Pacific Railway 
Company at the point between Northumberland and York streets 
marked “A” on the plan, is not pressed and need not be considered ; 
and that that part of the application which asked for running 
rights on the tracks of the Canadian Pacific Railway between 
points “A” and “B" on the plan also became unnecessary.

The application is, therefore, dismissed in so far as these two 
questions are concerned.

At the hearing, the Canadian Pacific Railway Company 
objected to any order being made at all and was particularly 
insistent on its legal rights.

After the hearing, an inspection was made by both Boards.
The applicant company has constructed its tracks to a point 

between Northumberland and York streets on the north and on 
the south to a point near the letter “D” on the plan submitted. 
As the matter, therefore, now stands, construction has gone on, 
public moneys have been invested, and there remains the connect
ing link of some two miles to be made. If effect is given to the 
objections of the Canadian Pacific, this construction cannot be 
made, the Canadian Pacific objecting not only to running rights 
being granted, but also to the necessary crossings.

I am of the opinion that, beyond all question, the applicant 
company should l>e allowed to connect up its construction. The 
proper solution of the difficulty is to he found in the creation of 
a joint section or an agreement as to running rights.

I am compelled, although reluctantly, under the circumstances 
of this case to find that, as a matter of law, the Board has no power 
to permit the applicant company to exercise any of the provisions 
of sec. 170 of the Act. The possibility of this result was suggested 
in the former judgment. Under the Act as has been previously 
found, provincial companies which are not subject to the disabil
ities of the Railway Act cannot obtain benefits under it except in 
so far as those benefits are expressly extended to them. As a 
result of the recent legislation connections can now’ be ordered. 
An order made under the appropriate sections would enable the 
tracks of the applicant company to he connected with those of 
the Canadian Pacific at point “D” on the plan, and again at 
point “C”; and a crossing can be authorized at point “B.” The 
result of this would be that supplemental orders can be made

42
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by the Board providing for the safe and proper transfer of engines 
and equipment of the applicant company by the Canadian Pacific 
between points “C" and “ D.”

After going into the question carefully with the Board’s 
Operating Officer, I find that this is something which cannot Ik* 

satisfactorily accomplished. The applicant company states that 
it expects to handle through heavy trains of grain. A transfer 
charge* lx*tween these two points would create a heavy and con
tinuous burden on this traffic.

I am of the opinion that an order can go authorizing the 
applicant company to cross the line of the* Canadian Pacific at a 
point at or ne*ar Re*gent stree*t for the* purpose of gaining access 
to the* Union Station to which the lines e»f both the* Intercolonial 
and applicant company will run; te> again emss at Salamanca at 
a point at or near “C”; and to again emss at a point at or near 
petint “ I)." all as shewn on the plan submitted.

The crossing at “C” is rendere*d necessary by reason of the 
fact that the* right e>f way e>f the* Canadian Pacific lie*s se» close* to 
and in some instances immediately adjoining the river nigh way as 
tee render construction on the east siele e»f that right of way im
possible, with the* further re*sult that the* applicant company be ing 
obliged to build te» the west is again compelled to make another 
crossing at “D” in order to connect up with its construction on 
the east.

It may well be saiel that three crossings within a distance e»f 
something over a mile* and a half constitutes a somewhat ridiculous 
construction. 1 think it does. I think that the* result will be 
onerous not only to the applicant company but also to the Cana
dian Pacific. So far as the* applicant company is concernée!, it is 
onerous because each one e>f these crossings must be protected 
by a full interlewkcr anel must lx* maintaineel by the applicant 
company. Capitalizing the* cost of maintenance* and adding it to 
the cost e»f e*onstrue*tiem it means an expenditure e>f $120,(MX).0(). 
So far as the Canaelian Pacific is concernée 1, it will lx* onerous in 
that its track will have no less than three breaks in this short 
distance and that its traffic'will be hindered and impcdeel. These 
objections can largely be elone away with, and there is only neces
sity for one crossing if the Canaelian Pacifie* choose, as a matter 
of agreement, to allow the business of the* applicant company to
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he carried on over its right-of-way between points “C" and “D.” 
If this is clone, a double track must, of course, be laid, and its 
construction, and all new construction necessary, should be at 
the cost of the applicant company, which will also, of course, have 
to bear its fair and proper share not only of the cost of the main
tenance and operation of the joint section, but also of the capital 
account. In any event, I am of the opinion that such a solution, 
however, would be better for both the interested companies.

An alternative order may be made at the option of the applicant 
company. That alternative order would authorize a crossing of 
the Canadian Pacific's line at a point at or near Regent street, 
equipped with a full interlocker at the cost of the applicant 
company, and this part of the Order will be permanent. The 
other part of the Order which would be temporary would, instead 
of providing for crossings “C” and “ D,” provide for physical 
connection of the lines and for the transfer of engines and equip
ment by the Canadian Pacific Railway between these points on 
terms to lie fixed by the Hoard. The Order will continue until 
such time as a further hearing takes place, which would, in any 
event, be necessary to determine the terms and conditions of trans
ferring the applicant company’s equipment over the Canadian 
Pacific track between points “C” and “D.”

A further alternative may exist, and that is that the construc
tion now asked should not be proceeded with by the applicant 
company. An arrangement has been made between that company 
and the Intercolonial Railway under which the Intercolonial 
Railway will operate it. Doubtless that arrangement can be so 
far changed as to permit of the construction which has been 
objected to being made entirely by the Intercolonial.

1 say nothing as to the legal rights of the Intercolonial. It is 
a matter over which this Hoard has no jurisdiction; and I do not 
wish to be understood as suggesting either that it has or has not 
any rights whatever of expropriation over the property of a com
pany whether it is incorporated by the Dominion or the Provincial 
Parliament ; but it may, in any event, well be that arrangements 
can be made by the Intercolonial with the Canadian Pacific, that 
the applicant company has been unable to make, which will permit 
of a proper solution of a matter which should not be one of serious 
difficulty. It must, of course, be borne in mind that the Canadian
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Pacific has its rights, which must he observed. It has a right not 
only to its present industrials but to the development of further 
industries along the line of the St. John river, and should the 
matter be adjusted by the easy solution which would require the 
applicant company to build a new track to the west of the Cana
dian Pacific’s existing track from point to “D” to be used 
by the Canadian Pacific, the present track to become that of the 
applicant ; I am of the view that the line of the applicant company 
between these points should at all times be subject to not only the 
right of existing industrial tracks connected with the Canadian 
Pacific, but any further or new industrials the necessity for which 
may in the future arise.

CAN.

St. John A
It. (T

Canadian

R. Co*

The Chief 
Coininisnioner.

Mr. Commissioner (Ioodkvk of the Board of Railway Com- Co|"' 
missioners for Canada, and Chairman Otty and Mr. Commis- com. c,mmii. 

signer Connell of the New Brunswick Board of Public Utilities, 
concurred.

DOUGLAS v. CARRINGTON. SASK.
Saskatchewan Supreme Court, El wood, J. March 5, 1914. ^

1. Interpleader ($111 HO)- Jri><;mi:\tcreditor Claimants Creditors'
Relief Act (Sank.) Appeal hiom Local Master.

The decision of a Local Master in an interpleader between the judg
ment creditor and claimants upon the fund under the Creditors’ Relief 
Act. R.S.S., 1909. eh. 03, is subject to appeal to a Judge in Chambers.

[Sask. Rules 572 and 022 and Eng. Order 54, rule 21. considered.)
2. Landlord and tenant i§ III 1)3—111 Rent payahle in chain Df-

FAVLT—JflKlMENT—EXECUTION—REMOVAL <H CHOI*— WaUE CLAIMS—
Preference.

Apart from tin- effect of taking judgment for the rent as a bar to 
distress, the landlord cannot distrain in respect of a rental stipulated 
to be payable in grain to a certain value, if. on the tenant’s default 
in paying the crop rental, lie takes judgment for the money equivalent 
and issues execution, upon which the crop is removed from the land 
and sold; nor has lie preference on the proceeds as against wages claims 
against the debtor filed against the money realized by the sheriff in 
the plaintiff's action, such money not being distrainahle for rent.

|Chancellor v. Webster. 9 Times L.R. 5(JN, and Cotter v. Hradlcy, 10 
Times L.R. 445, referred to.)

3. Statutes (§ II A— 90)—Landlord \ni> tenant—Statute S Anne ch. 14,
sec. I Reason for passim; Protection ok landlord—Creditors 

Collusion oi Ji dûment dv landlord—Effect of.
The statute S Anne ch. 14. sec. 1, was passed to protect the land

lord against frauds which might be committed by his tenants, particu
larly by those colluding with creditors to issue writs of execution; it 
contemplates only executions issued by third parties, and does not en
title the landlord to a preference in respect of rent for which he him
self had taken judgment and issued the execution under which the fund 
in question in the sheriff's hands was realized.

[Taylor v. Lan y on, 5 Ring. 221. followed.]
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Aim eal from an order of the loeal master.
//. ('. Pope, for plaintiff.
Italfonr, Marlin d' Casey, for elaimunts.
El wood, —On August 10, 1910, the plaintiff leased to the

K —,. defendants the whole of section 23, township 20, range 28, west
of the 2nd meridian, and the whole of section 19 and the east 
half of section 18 in the same township and range, until November 
1. 1913, at a crop rental. On October 10, 1911, differences having 
arisen between the parties, the plaintiff and the defendants entered 
into an agreement of settlement, whereby, among other things, 
the defendants agreed that the plaintiff should be entitled to 
receive first out of the crop of wheat, oats and flax grown upon 
the lands mentioned in the said lease grain to the value of SO,700. 
and the amount of certain promissory notes. After the signing 
of the agreement of October 10, the plaintiff, on November 0. 
1911, issued a writ against the defendants claiming the sum of 
$9,010.75, being the amount of the several sums which were 
included in the said agreement of October Hi, 1911. Judgment 
was recovered by the plaintiff against the defendants for the 
above sum, and execution issued. A seizure was made1 by the 
sheriff of the grain on the said land, and the grain was sold on or 
about November 29, 1911. On December 4, 1911, the claimant> 
tiled their claims with the sheriff. These claims are for wage- 
under the Creditors’ Relief Act, being eh. 03 of R.S.S. 1909. 
Apparently thereafter the sheriff sold the grain so seized, and 
after such sale the plaintiff caused the sheriff to be notified that 
he disputed the above claims for wages and claimed that the 
moneys realized belonged wholly to the plaintiff. The question 
was brought before the Local Master of the District Court at 
Moose Jaw, and apparently it was urged on the part of the plaintiff 
that the plaintiff was to the moneys so realized as rent
by virtue of the lease above-mentioned, and the learned Local 
Master so held. Under the agreement of Octolier 15 the plaintiff 
reserves to himself all the rights and remedies given to him in and 
by the lease, and it was thereby agreed that the memorandum 
of lease should be in full force and effect until all the conditions of 
the agreement of October 10 should be fulfilled. It was, in the 
first place, contended that there was no appeal to me from the 
decision of the Local Master, and that the right of appeal, if any.

SASK

8.C.

( AKRIMiTOX.

74
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was to the Court en banc, and for this contention, r. 572 was cited. sask.
1 am of opinion, however, that the right to appeal under r. 022 s.(\ 
from an order of the Local Master is not limited. Order 54, r. 21. Poi gi as
of the English Rules, is similar to our r. 022, and it was held that >'• 
notwithstanding (). 57, rs. 8 and 0, the decision of a Master in an ’
interpleader proceeding is a subject of appeal to a Judge. See Eiwood,j. 
Clench v. Dooley, 50 L.T. 122, and Hr y ant v. Reading, 17 Q.B.D.
128. I am of the opinion, therefore, that an appeal in this case 
does lie to a Judge in Chambers.

A number of cases were cited to me in support of the propo
sition that the rights of the plaintiff did not merge in the judgment, 
and that the judgment did not deprive the plaintiff of the right 
to distrain for rent. I am, however, of the opinion that those 
cases are not applicable, because at the time that the plaintiff 
made his claim the goods seized by the sheriff had been removed 
from the land in question and sold, and that therefore there was 
nothing in the sheriff’s hands upon which a distress could be made; 
in fact, the subject-matter of this interpleader was not distrainable 
under the lease. The cases of Chancellor v. Webster, t) T.L.R. 508, 
and Rotter v. Bradley, 10 T.L.R. 445, seem to be authority for the 
proposition that where a judgment has been recovered for the 
rent, the rent for which judgment has been recovered cannot be 
distrained for. However, as the property in this case clearly 
could not be distrained, there is no necessity for me to express 
a decided opinion on the question of whether or not a judgment 
deprives the landlord of distraining for rent.

It was contended that the plaintiff was entitled to the money 
realized by the sheriff under the statute, VIII. Anne, ch. 14, 
sec. 1. The case of Taylor v. Lan yon, 0 Ring. 224, seems to be 
very much in point. At 247 Tindall, C.J., says :—

That statute was passed to protect the landlord against frauds which 
might be committed by his tenants, particularly by those colluding with 
creditors to issue writs of execution; for property so in the custody of the 
law could not be distrained, and the judgment creditor, by keeping posses
sion for a length of time, might seriously affect the interests of the land
lord. The statute, therefore, contemplated executions issued by third 
persons and not by the landlord.
I am of the opinion, therefore, on the authority of the above 
case, that the statute of Anne does not apply in this case in 
favour of the plaintiff, and that therefore the Local Master was 
incorrect in barring the claim of the claimants.
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Thu result will lx- that the order appealed from will Ik* set 
aside. It did not appear More me whether the amounts of the 
various claimants’ claims had Ix-en proven. If these claims have 
not Ix-en proven, there will lx* an issue directed to try the amounts 
of those claims. If, however, they have Ix-en proven, there will 
lx- an order directing the sheriff from the moneys in his hands to 
pay the amounts of the claims so far as the money will apply. 
The plaintiff will pay the claimants' costs of this appeal and of 
the interpleader proceedings, and will also pay the sheriff's costs 
of and incidental to the proceedings.

A p/teal allowed.

BANK OF B.N.A. v. HASLIP.
BANK OF B.N.A. v. ELLIOTT.

fhilariu Sn/ireinr Court, Appellate IH pinion. Meirriitli, CMoclnren, 
Maiirc, owl IIorigin*. •/•/..I. -Iline S, till4.

1. CiiKBIT’S 18 II •»> Presentation Time. when.
If tlx- person wini receive* x cheque ami tlx- hank on whivli it is 

drawn an- in the same plan-, tlx- cheque must in tlx* alnem-e of spec in I 
circumstances In- presented for payment on tlx* day after it is received.

\Hlaekley \. MrCahr, |«i A.15. 295; Lord v. limiter, 6 L.N. I Qm-. i 
3It), referred to.]

2. Cheques i 8 II—7 i—Presentation—Necessity or—Time.
If tlx- person who receives a elx-ipx* and tlx* hank on which it is 

drawn are in different places, tlx- cheque must, in the alwence of 
Hpeeial circumstances, he forwarded for presentment on the day after 
it is received, and tlx- agent to whom it is forwarded must in like 
manner present it or forward it at the latest on the day after lx- 
receives it.

3. Cheques <8 11 121—Presentation—Failure to present Knihihse

The endorsement or delivery of a cheque to another dix-s not extend 
the time for presentment as against prior endorsers.

Appeals by the plaintiff bank in each action from the judg
ment of Middleton, •)., 19 D.L.R. 576, 30 D.L.R. 299.

(1. L. Smith, for the appellant bank.
Eric \. Armour, for the defendants, the respondents.

June 8. The judgment of the Court was delivered by Mac* 
larkn, J.A. :—The question to be decided is, were these cheques 
presented for payment within a reasonable time after their en
dorsement and delivery by the respondents to the bank? 
What is a reasonable time for the presentment of bills payable 
on demand, would appear to indicate that a reasonable time for 
the purposes of see. 86 is a mixed question of law and fact, ami
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that the rules of the eommon law and the law merchant were not 
meant to he overruled.

Before the passing of the English and Canadian Aets, tin- 
law as to the presentment for payment of cheques in order to 
hold an endorser liable was well-settled in both countries. If 
the person receiving a cheque and the bank on which it is drawn 
are in the same place, the cheque must, in the absence of special 
circumstances, be presented for payment on the day after it is 
received. If the person who receives a cheque and the bank on 
which it is drawn are in different places, the cheque must, in 
the absence of special circumstances, he forwarded for present
ment on the day after it is received, and the agent to whom it 
is forwarded must in like manner present it or forward it at tin- 
latest on the day after he receives it. . . .

While the liability of the drawer and endorser of a bill as 
a rule is identical, this is not true of cheques. By sec. Bib, the 
drawer of a cheque is only relieved by non-presentment within 
a reasonable time in case he suffers actual damage thereby, and 
to the extent of such damage. The discharge of an endorser by 
such non-presentment is absolute and complete whether he 
suffers damage or not.

[The learned .Judge here referred to the following cases: Hick- 
ford v. Ridge (1810). 2 ('amp. 537; Down v. Hailing, 4 B. & C. 
330, at p. 333; Haddington v. Schhnker, 4 B. & Ad. 752, at p. 
758; Manic v. Brown. 4 Bing. N.C. 2G(i, at p. 268; Alexander v. 
Burchfield, 7 M. & (I. 1 (Mil ; Owens v. Quebec Bank (1870). 30 
V.C.R. 382; Blackleg v. McCabe (1889), 16 A.R. 295; Lard v. 
Hunter (1883), 6 L.N. (Que.) 310.J

The appellant bank seeks to justify its tardy presentment by 
rule 12 of the Toronto clearing house.

It is unnecessary to consider how far this rule may be bind
ing upon the banks concerned in this matter. The evidence falls 
far short of proving that this rule had become a usage of trade 
within the meaning of sec. 86. and one with reference to which 
the appellant and respondents in these appeals would be pre
sumed to have contracted.

| Reference to the Canadian Bankers’ Association Act. 63 & 64 
Viet. ch. 93 (!).).!
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I do nut find anything in the present rules of either the Town 
Clearing House or the Metropolitan Clearing House of London, 
as given in the 5th ed. of Grant on Banking, pp. 68 to 71, that 
would he a precedent for or would justify rule 12 of the Tor
onto Clearing House, especially if it be given the meaning con
tended for by the appellant.

There does not appear to have been much discussion in any 
of the above cases as to the meaning of the words “in the same 
place,” in speaking of tin* delivery of a cheque and the hank 
upon which it is drawn. They appear to have been used in 
their ordinary sense as meaning the same town or city, especi
ally where it is a distinct business or financial entity. This 
is the meaning given to them by Crompton, J., in the case of 
Firth v. Brooks, 4 L.T.N.S. 467; and is particularly appropri
ate to the city of Toronto, within the limits of which all the offi
ces and places of business affected are situate.

By presenting these cheques at the market branch, through 
their notary, on the 4th October, and sending out the notices 
of dishonour, the appellant has treated them as having been 
dishonoured only on that day. If this assumption be correct, 
then all that has been said will apply with even greater force, as 
I have throughout assumed that they were presented on the 
3rd. There is some evidence of their having been presented and 
dishonoured on that day, and very little evidence of presentment 
will suffice when a cheque is lying at the bank on which it is 
drawn, and there are no funds to meet it. I do not think the 
subsequent futile presentment by the notary would be an 
abandonment of the benefit of any previous presentment that 
had been made. Protest of the cheque was unnecessary: sec. 
114 (2) ; proper notice of dishonour was sufficient; and the re
turning of the bill to the appellant hank within proper time 
might avail to hold the latter liable.

On the whole, I am clearly of opinion that these cheques 
were not presented within a reasonable time after their endorse
ment and delivery by the respondents to the appellant hank, 
having due regard to their nature as cheques, and to the usage 
of trade with regard to cheques, and the facts of the particular 
ease. Especially am I of opinion that it was not reasonable
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that the cheques should be allowed to lie at the head office of 
the Standard Bank for nearly twenty-four hours, allowing the 
proper time for their presentment at the market branch to pass 
by, when this branch was only three or four blocks and some 
five minutes’ walk from the head office, and there was nothing 
to prevent the presentment being made at the proper time. In 
consequence of such delay, I am of opinion that the respondents 
as endorsers were absolutely released.

Having come to this conclusion, it is unnecessary to consider 
whether the mistakes and irregularities in connection with the 
notices of protest and dishonour would have operated as a re
lease of the respondents if the presentment had been made 
within the proper time.

In my opinion, the appeals should be dismissed with costs.
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KERR v. SASKATCHEWAN REALTY. SASK
Saskatchewan Supreme Court, liroicn,./. May 2. 1014. ------

1. Damages ( § III A -40 » Contract Inni hamt \<;k\t Trxnskeh m- 
property—Liability fob pbesiivmn ui araxteei).

Building owners who contract for value with a lire insurance agent 
that lie shall lie entitled for live yearn to place the insurance on the 
building in companies he represents, are liable to him for the iunur 
alive premiums on policies renewed in the regular course, although in 
the meantime the property has been transferred to a trust enmpnnx 
acting in the interests of the transferors: and semble, the owners 
would have been hound to protect the insurance agent by making it a 
term of any sale of the property that the agent should have the insur
ance renewals for the period which they had guaranteed.

Action to recover insurance premiums under a five-year con- Statement
tract.

Judgment accordingly.
Alexander Ross, K.C., for plaintiff.
J. F. Frame, K.C., for defendant.

Brown, J. :—On November 24, 1908, and for some time there- Brown, j. 

after, the defendants were the registered owners of the King's 
Hotel property, situate in the city of Regina, and the plaintiff 
was and has since continued to be an insurance broker doing 
business in the said city. On the aforesaid date the parties 
hereto entered into a contract whereby the defendants, who had 
previously carried on an insurance business, agreed for valuable 
consideration to transfer their insurance business and the good-

60—20 D.L.R.
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will thereof to the plaintiff. Among the provisions of the said 
contract are the following :

2. It is a condition precedent to this agreement that the parties of the 
first part do guarantee to the party of the second part that all the tire in
surance to be placed on the King's Hotel in the city of Regina and con
tents thereof for the space of five years from the thirty-first of October. 
1908. and the present insurance thereon shall la» placed, shall continue and 
remain with the party of the second part as agent for the companies whom 
he may represent.

3. And it is further a condition precedent to the execution of this agree 
ment that all the insurance of real or personal property of any kind belong 
ing or to belong to the Saskatchewan Realty & Improvement Company shall 
lie placed with the party of the second part as agent for the companies 
whom he may represent for the space of live years from this date.

4. And it is further a condition precedent to this agreement that all the 
fire insurance placed on either real or personal property belonging or to 
belong to the Saskatchewan Distributing Co. shall be placed with the party 
of the second part as agent for the companies whom lie may represent for 
the space of five years from this date. It is distinctly understood and 
agreed that in case the King's Hotel or contents shall Ik- sold or any of the 
real or personal property of either the Saskatchewan Realty & Improve 
ment Co. or the Saskatchewan Distributing Co. shall be sold that the in 
su ranee on the said property shall be guaranteed by the parties by the first 
part to remain with the party of the second part for the space of five years 
from this date.

It is further stipulated in the contract that all of the provi
sions thereof shall inure to the benefit of and be binding on the 
heirs, executors, administrators, successors and assigns of tin- 
parties thereto respectively. In pursuance of this contract the 
plaintiff did, at the defendants’ request, place insurance on the 
said King’s Hotel property in the sum of $1)15.000 in several 
companies satisfactory to the defendants. These policies wen- 
renewed from year to year by the plaintiff in accordance with the 
custom of the business. The expiry date for all the policies in 
191)1 was July 29. and in accordance with the correct practice 
these policies were all renewed before expiry date by the plain 
tiff and the renewal policies were sent to the Mortgage Co. of 
Canada at Winnipeg, who were mortgagees of the property. On 
November 24. 1911. a trust deed was executed whereby the West 
ern Trust Co. had become a trustee of the defendants' property, 
and on December )10, 1911. the same company became the régis 
te red owners of the King’s Hotel property under the said trust 
deed. On Julv 25, 1913, the Mortgage Co. of Canada, upon
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receipt of the renewal policies, which had l)een sent them by the 
plaintiff, wrote the plaintiff the following letter:
Kerr Land Co.. Winnipeg, .Tulv 25tli. 1013.

Ilegina. Sank.
Dear Sir#:—

Hr Western Trust Co. Loan. Xo. 3,453.
We have iM-en handed by the Western Trust Co. insurance policies 

amounting to $135,000, covering the King's Hotel property in Regina, being 
part of our security under the above loan. These policies run from July 
20th. 1013.

As the Western Trust Co. are now the registered owners of the King's 
Hotel property, we are Ixgiml to accept the policies tendered by them. 
Therefore, we regret to have to return you the following policies:

Manitoba No. 508, The North Hritish & Mercantile No. 2400325. Royal 
No. A. 112433, Phoenix No. 8748080. Alberta and Saskatchewan No. 338570. 
British America No. 007080. German American No. 008. Alliance No. 
3748215. Caledonian No. 557084. Westchester No. 205.350. and Guardian 
4350148.

Yours truly.
A. Gouzêe.

Manager

The Mortgage Co. returned the policies to the plaintiff with 
this letter, and the plaintiff received the same prior to July 29. 
Had the plaintiff so desired he could, after receiving these re
turned policies, have succeeded in having them all cancelled 
before July 29. and thus before any of them became operative, 
and without being called upon to pay any premiums for such 
renewal. The plaintiff kept the policies in force until November 
29. 1913, when he had the same cancelled, and by keeping them 
in force he incurred expense for the premiums thereon for that 
length of time in the sum of $1,048.68. Of this amount $874.95 
was actually paid out to the various insurance companies, and 
$173.73 was retained by the plaintiff as his commission, being the 
usual commission in that respect. The plaintiff now seeks to 
recover this $1,048.68, and the defendants admit liability for 
$173.73 ; they, however, dispute liability for the balance. Their 
grounds for disputing same are that there was a change of owner
ship in the property ; that the Trust Co., having become the regis
tered owners, had a right to insure the property as they pleased ; 
that the defendants had no longer any control over it; and that 
the only damage necessarily incurred by the plaintiff under the 
circumstances was the loss of his commission, $173.73. It is clear

Saskatciik

SASK
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that the* plaintiff, had he wished, could have cancelled the policies 
before July 20 and not have incurred any part of the $874.95 
expenditure. But was he compelled to do so? 1 am of opinion 
that lie was not. The five-year period in which the plaintiff had 
the right to insure did not expire until October 31. The evidence 
shews that it is the custom of the trade and the proper business 
procedure to renew the policies from year to year, and the poli
cies being about to expire on July 29 the plaintiff was, in my 
judgment, entitled to renew the same for another year. That 
was a right which could not without good reason he denied him. 
In this case there were absolutely no %)od reasons given for 
denying him this right, and no reasons given at all except that 
the Trust Co. wanted to place the insurance themselves. It is 
clear that the wording of the contract was such as to bind the 
defendants. Kven in ease of sale they were bound to protect 
the plaintiff in this matter of insurance. The Trust Co. were 
equally bound by this contract, although not parties to it. They 
knew of its existence when they accepted the position of trustee
ship, and I have no hesitation in saying that nowhere in the 
trust deed do they get any authority to ignore it. They, under 
the trust deed, are bound to administer the estate in the interests 
of the estate, and not in their own interests, nor for the benefit 
of any insurance company in which they may be specially inter
ested. Their conduct towards the plaintiff and, ipso facto, 
towards the defendants would be in my judgment an act of bad 
faith for which they could be held answerable under sec. 24 of 
the trust deed. But, moreover, the plaintiff got no notice from 
the defendants nor the trust company to discontinue the insur
ance. The first, and apparently only, intimation he received 
was from the mortgage company in the letter already referred 
to. Under such circumstances it was, in my opinion, not only 
his right but his duty to renew the policies and to maintain 
them ; and the defendants must make good the expense which 
he has incurred on their behalf. An admission was filed signed 
by counsel that the cancellation of the policies on November 29 
was in the interests of all parties and was not in any way to 
prejudice the plaintiff. The plaintiff will therefore have judg
ment in his favour for $1,048.68 and his costs of action.
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TOWN OF ARNPRIOR v. UNITED STATES FIDELITY AND ONT
GUARANTY CO. ------

Ontario Supreme Court, Appellate Diriuion. Meredith, C.J.O.. Maelnren.
Mu fier, and Hudgins, JJ.A. February 23. 1014.

1. Komis i g 11 K—1.*>)—Fidelity indemnity—Application for—Civic km
ployees—Representations by mayor.

The answer* <•! the mayor of a municipality to the series of written 
questions in the application for a fidelity insurance bond in respect of 
a civic employee may lie sufficiently incorporated hy reference thereto 
in the renewal policy issued on the like terms as the original bond, to 
satisfy the provisions of the Insurance Act, K.S.O. 1807. eh. 203. see.
144. and to form part of the contract.

[ Hay \. Hmployrrn’ Liability, I» O.W.R. 4Ô0 : Yenner \, Sun Life.
17 Can. S.C.R. 304 ; Jordan v. 1‘rurinrial Provident, 28 Can. S.C'.R. 554, 
followed; l.undon ll'r*l v. London (Juarantee. 20 O.R. 520. not followed.1

2. Ronds (§11 (—371—Fidelity bonds—Tax collector—Defalcations—
Defences—-.Misrepresentations.

Recovery on a fidelity bond issued to a municipality against loss 
through the fraud or dishonesty of its tax collector may be denied 
where it was represented in the answers given on behalf of the muni
cipality with the application to the bonding company that auditors 
would examine the tax rolls and vouchers yearly, and on each re
newal of the ImiiuI a further representation was made that the col
lector’s books and accounts had been examined and found correct, when 
in fact neither the municipal auditors nor any one on behalf of the 
municipality checked up the collector’s tax rolls for arrears of previ
ous years which it was his duty to collect and in respect of which the 
defalcation occurred.

[Toirn of Arnprior v. I'.S. Fidelity and (iuaranty Co.. 12 D.L.R. 630, 
reversed.)

Appeal from the decision of Britton, J.. 12 D.L.R. G30.
G. II. Watson, K.C., and li. J. Slattern, for the appellants.
W- -V- Douglas, K.C., and ./. K. Thompson, for the plaintiffs, 

the respondents.

February 23. 1914. Maclarkx, J.A. -The bond sued upon Madateo. j.a. 
was dated the 30th May, 1905, and covered the period from the 
10th June, 1905, to the 10th June, 1900. subject to continuance 
or renewal. It was renewed by annual continuation certificates 
up to the 10th June, 1911.

There had been a similar previous bond, dated the ltith 
June, 1904, covering the period from the 10th June, 1904, to the 
10th June, 1905, issued upon the application of Mattson, and the 
answers by the then Mayor of Arnprior to certain questions; the 
said answers being stated to be taken as the basis of the bond 
applied for by Mattson, and being dated the 10th June, 1904.
No new application was made by either Mattson or the town
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corporation for the new bond of the 30th May, 1905 ; but. on 
account of the renewal or continuation certificate not having 
been received from the head office at Baltimore, the general 
agent at Toronto issued, instead, the new bond in the same terms 
as that of the expiring one.

It was contended on behalf of the town corporation, both at 
the trial and before us, that the defendants could not invoke for 
any purpose the answers given in 1904, on which the first bond 
purported to be based.

This position however, I consider to be untenable. The bond 
on which the plaint ill's bring their action, and on which they base 
their claim, contains a recital that they have delivered to the de
fendants “a statement in writing setting forth the nature and 
character of the office or position to which the employee has 
been elected or appointed, the nature and character of his dut
ies and responsibilities, and the safeguards and cheeks to be 
used upon the employee in the duties of his said office or posi
tion, and other matters, which statement is made a part hereof.” 
It is also therein stated that “it is hereby agreed and declared” 
that the bond is given “upon the faith of the said statement as 
aforesaid by the employer, which the employer warrants to be 
true.” The only statement which the town corporation had 
given to the company was that of the 10th June, 1904 ; and, the 
corporation having accepted and retained in their possession the 
second bond, containing the statements above quoted, and hav
ing paid the premium therefor and the subsequent annual pre
miums, and having accepted and retained the bond and the an
nual continuation certificates, which are expressly declared to 
be “subject to all the covenants and conditions of the said origi
nal bond heretofore issued,” and having brought their present 
action upon the bond of 1905 and the annual continuation cer
tificates, they cannot now be heard to dispute the facts so plainly 
stated in the bond ; and they arc, in my opinion, clearly es
topped from now setting up such an objection.

In submitting to the plaintiff corporation the questions re
garding Mattson and his position and duties, the defendant com
pany expressly stated that the answers would be taken as the 
basis of the bond, and at the foot of the answers the Mayor in his
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“official capacity,” declared that it was agreed that the answers 
were to be taken “as conditions precedent and as the basis of the 
bond.’ ’

Assuming that the answers and statement of he Mayor of 
the 10th June, 1904. are the statements referred to in the bond 
sued upon, it remains to be seen whether the plaintiffs, under the 
terms of the bond and the facts disclosed by the documents and 
the testimony, are entitled to recover.

It appears that there was no default on the part of Mattson 
during the first four years (1904 to 1907) covered by the bonds 
of the defendant company. During the year from the 10th June, 
1910, to the 9th June, 1911, suspicion was aroused, and a special 
audit and investigation revealed the fact that he had during 
the years 1908 and 1909 collected over $11,000 more than he 
had paid over to the Treasurer of the town. Counsel for the 
company did not before us question the fact that the defalcation 
amounted to more than the face of the bond; and that, if there 
was any liability at all, it would amount to $5,000, for which 
judgment was given.

The main point relied upon, and the one most strongly urged 
before us by counsel for the defendant company, was the failure 
of the town corporation to audit or examine the Collector’s rolls 
of the town.

Counsel for the respondent corporation argued that the an
swers of the Mayor were not embodied in the bond in question 
sufficiently to comply with the provisions of the Insurance Act, 
R.S.O. 1897, ch. 203. see. 144, and cited Village of London West 
v. London Guarantee and Accident Co., 26 O.R. 520, in support 
of this proposition. We are, however, precluded from giving 
effect to this argument by the decision of this Court in /lay v. 
Employers’ Liability Assurance Corporation, 6 O.W.R. 459, by 
which it was held, under the authority of Venner v. Sun Life 
Insurance Co., 17 S.C.R. 394, and Jordan v. Provincial Provid
ent Institution, 28 S.C.R. 554, “that the plaintiff’s proposal and 
the statements therein contained arc, by reference thereto in the 
policy, sufficiently incorporated therewith and set out in full 
therein, within the meaning and requirements of the above sec
tion (144), and, therefore, form the basis of and are part of the 
contract between the parties.”
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It is true that in the Venner case the statements relied upon 
were contained in the answers of the applicant for the insurance. 
Here they are not in the answer» of Mattson, who was the ap
plicant, but in those of the Mayor, who answered on behalf of 
the town corporation the questions put by the company on which 
the bond was to be based. This brings the case within another 
decision of this Court, in which the answers were given by the 
party in whose favour the policy was to be issued, as in the pre
sent case, viz., Elgin Loan and Savings Co. v. London Guarantee 
and Accident Co., 11 O.L.R. 330, in which Hay v. Employers’ 
Liability Assurance Corporation, above cited, was expressly fol
lowed.

It was further argued on behalf of the plaintiffs that, the 
corporation having passed a by-law appointing the two auditors 
under see. 299 of the Municipal Act of 1903, their full duty was 
performed, and they were not responsible for the acts or omis
sions of the auditors, who were statutory officers.

It is not necessary now to inquire how far the responsibility 
of the corporation may possibly extend under the statute ; but 
we have to consider what obligation, if any, arises from the con
tract based upon the answers given by the Mayor, and how far 
the corporation may be affected by the information conveyed 
to the council by the reports made to them by their auditors. . .

Whatever might have been the duties of the auditors and 
the corporation with respect to the Collector’s rolls in case there 
had been no undertaking regarding them or no duty as between 
the corporation and the company, 1 am of opinion that, as a 
consequence of the promise of the corporation in the answers to 
the questions put to them that the auditors would examine the 
rolls yearly, and of the annual statements of the corporation 
that the books and accounts of Mattson for each year were ex
amined by them from time to time in the regular course of busi
ness and found to be correct in every respect, they were in duty 
bound to do so. It is proved and not denied that these pro
mises and statements were material to the risk.

As already stated, the auditors themselves declftrc that they 
did not examine the Collector’s rolls, and never even saw them, 
so that there is no pretence that the promised annual examina-
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tion of the rolls by the auditors was ever made. As to the an
nual certificate of the Collector s books and accounts having 
been examined from time to time in the regular course of busi
ness, it is true to this extent : when the Collector handed in his 
roll at the end of the year, the collections recorded were added 
up by the Town Clerk, when he was adding five per cent, to the 
amounts unpaid, and he compared this with the receipts given 
by the Treasurer to the Collector, and he found that they sub
stantially agreed.

The roll was then handed back to the Collector for the pur
pose of his collecting these arrears, and he was never subse
quently asked for any statement, nor did any person on behalf 
of the corporation ever examine these rolls or inquire as to the 
collection of these arrears. It is in evidence that about two- 
thirds of the taxes were usually collected during the first year. 
As to the remaining one-third collected subsequently, no ex
amination was made by any one as to whether the Collector had 
handed over to the Treasurer the whole of these collections. Ilis 
defalcations arose from his not handing over the full amount 
of these subsequent payments.

The fact that neither the auditors nor any other person on 
behalf of the corporation checked over these subsequent col
lections no doubt tempted and led the Collector to retain and 
use these moneys. This neglect was a violation of the promise 
in the statement on behalf of the corporation that the auditors 
would examine the rolls yearly. In order to render this ex
amination of any use, it was necessary that the old rolls, as well 
as the new one, should be examined and checked. The examina
tion of the new roll by the Town Clerk might possibly have 
served as a substitute for the examination by the auditors, but 
lie never saw or examined the old rolls.

The same may be said as to the statement upon which the 
annual renewal certificates were issued. That statement was 
untrue. The “books and accounts” of the Collector were not 
examined each year by them, as stated. A single book, the 
Collector’s roll for the current year, was all that was examined. 
It was equally important that the old ones in his possession 
should In* also examined each year, and the fact that this was
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never done gave him the opportunity of concealing his defal
cation for two successive years and a portion of a third, until 
the special audit brought them to light. . . .

I am of opinion, however, that the learned trial Judge erred 
with respect to the failure of the town corporation to keep the 
promise made on their behalf by the Mayor in answer to ques
tions 12 (a) and (h), that the auditors would examine the Col
lector s rolls yearly. It does not even appear that they in
formed the auditors that such a promise had been given, al
though it is surprising that the auditors should have thought 
that they had properly performed the duties of their office and 
complied with the requirements of the by-law appointing them, 
without examining the Collector’s rolls, which, it appears, were 
properly kept, and all payments entered ; and a simple com
parison of these entries with his receipts from the Treasurer 
would at once have disclosed any deficiency. Under the facts 
proved in this case, the examination of the rolls in his posses
sion at the time of the audit in January, 1909, would at once 
have disclosed a defalcation of $3,941.28 for 1908, and the de
falcation of 1909, amounting to the further sum of $7,521.61, 
would never have occurred. There can be no question that the 
promise and representations were most material to the risk.

But there is more. The report of the auditors dated the 
3rd March, 1909, which was read to the town council and con
firmed, clearly shewed that the auditors did not claim to have 
examined any other books than those of the Treasurer, and it 
was the duty of the council, under sec. 10 of the Municipal Act, 
to have seen that these officers duly performed the duties of the 
office to which they had been appointed. In my opinion, they 
had by no means, as argued before us, fulfilled their duty by 
■imply passing the statutory by-law naming the officers.

By acquiescing in and confirming the report of the auditors, 
which shewed that they had not examined the Collector’s rolls, 
they violated the promise given by the Mayor on behalf of the 
corporation, in the answers that preceded and formed the basis 
of the bond ; and the representations subsequently made by the 
Mayor and Clerk, in the certificates upon which the annual re
newals or continuation certificates were made, were untrue.
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These, as shewn above, were all material to the risk, and, in 
addition directly contributed to the defalcation in question.

In my opinion, the appeal should be allowed and the plain
tiffs * action dismissed with costs.

Meredith, C.J.O., and HOD<iins, J.A., agreed with the judg
ment of Maclaren, J.A., each giving reasons in writing.

Magee, J.A., also concurred.
| Appeal to Supreme Court of Canada dismissed, February 8. 1915.1

CITY OF HAMILTON v. TORONTO, HAMILTON & BUFFALO R. CO
Supreme Court of Canada. Sir Charles Fitzpatrick. C../,. ami Idint/ton, llnff, 

Anplin. ami Hrodeur, •/•/. June 19. 1914.

1. ( a ion i. as (6 IV A—519)—Kaii.way COMMISHIOX—(jlKSTlOX OF JIH1S-
UICTIO.X—Pol.XT OF LAW—STATKU i ASK.

The Railway Commission of Canada may. of its own motion, submit 
a stated vase for the opinion of tin- Supreme ( ourt of t anada upon u 
question of its jurisdietiuu which in the opinion of the Commission 
involves a point of law.

2. ( ARHIKHS IN'A—519)- Railway commission Ai.tkkationn in fox
STHVCTKU LINKS—RAILWAY ACT, R.N.C. 1999—ItKCfVKST OK RAIL
WAY COMPANY.

The Railway Commission iCan.) has no power under the Railway 
Act, R.K.C. 1999, eh. 97. to order deviations, changes or alterations, 
in a constructed line of railway of which the location has been defin
itely established, except on the request of the railway company.

Stated case referred by the Board of Railway Commissioners 
for Canada under section 55 of the Railway Act, R.S.C. 11)00, 
eh. 37, for the opinion of the Supreme Court of Canada on a 
question as to its jurisdiction which, in the opinion of the Board, 
involved a question of law.

The stated case submitted by the Board was as follows:— 
“The following ease which, in the opinion of the Board, in

volves questions of law, is stated by tin- Board for the opinion 
of the Supreme Court of Canada :—

“1. The Toronto, Hamilton and Buffalo Railway Company 
was incorporated by Act of the Legislature of the Province of 
Ontario, eh. 75, 1884, and under that Act was authorized to con
struct a railway from a point in or near the city of Toronto to 
a point in or near the city of Hamilton, and thence to some point 
at or near the International Bridge, or Cantilever Bridge, in the
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Niagara River, and with full power to pass over any portion 
of the country between the points aforesaid, and to carry the 
said railway through the Crown lands, if any. lying between the 
points aforesaid.

“2. By eh. 86 of the statutes of 1891, passed by the Parlia
ment of the Dominion of Canada, the undertaking of the To
ronto. Hamilton and Buffalo Railway Company was declared to 
he a work for the general advantage of Canada, reserving to 
the company all the powers, rights, immunities, privileges, fran
chises, and authorities conferred upon it under and by virtue 
of the above recited Acts of the Legislature of the Province of 
Ontario.

“3. By section 4 of the federal Act all the provisions of the 
Railway Act were made to apply to the Toronto, Hamilton and, 
Buffalo Railway Company, in so far as they were applicable to 
the undertaking, and except to the extent to which they were in
consistent with the provisions of the said Acts of the Legislature 
of the Province of Ontario.

“4. By-law No. 755, passed by the municipal council of the 
city of Hamilton on the 25th day of October. 1894. and con
firmed by Ontario statute. 58 Viet. 1895, eh. 68. and by Domin
ion Act, ch. 66. 1895. fixed a definite location of the company’s 
line in the city of Hamilton. The conditions of the by-law wen. 
complied with and the line constructed along Hunter street, in 
the city of Hamilton, in accordance with the provisions of tho 
by-law referred to, and in accordance with the map or plan duly 
approved under the provisions of the Railway Act.

“5. The present application on behalf of the city is for an 
order requiring the Toronto, Hamilton and Buffalo Railway 
Company to divert its line of railway into the city from Hunter 
street to a location in the north end of the city in common with 
the Grand Trunk and the Canadian Northern Ontario Railway 
companies.

“6. The application was heard at the sitting of the Board 
held in Hamilton on the 10th day of October, 1913. at which 
counsel representing the city, the Toronto. Hamilton and 
Buffalo Railway Company, the Canadian Pacific and Grand 
Trunk Railway Companies, and certain property owners, worn
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present. ( 'ounsel for the Toronto, Hamilton and Buffalo Rail
way Company contended that the Board was without jurisdic
tion to make the order applied for.

“7. After hearing argument and reading the submissions 
filed, and taking time to consider, the Board came to the eon- 
elusion that, for the reasons set out in the judgments of the 
Chief Commissioner and the Assistant Chief Commissioner, it 
had power, if so advised, to make such an order: and this con
clusion was announced to the parties interested.

“8. At the request of counsel for the Toronto. Hamilton and 
Buffalo Railway Company, who expressed his intention of ap
pealing from this decision, the merits of the application were not 
gone into, and counsel was asked to proceed to perfect his ap
peal without delay.

“9. A draft form of order upon which to base an applica
tion for leave to appeal was submitted by counsel for the To
ronto. Hamilton and Buffalo Railway Company, and order No. 
21087, dated December 24th, 1913. issued as a result of this ap
plication. The said order No. 21087 is not in terms in the form 
of the draft order submitted by counsel, and for that reason 
counsel refuses to perfect his appeal, but raises the objection 
that the Board is without power to act in the premises.

“10. The only order made by the Board was the order No. 
21087. referred to. declaring that it had jurisdiction to enter
tain the application and to make an order directing the devia
tion of the line of the Toronto, Hamilton and Buffalo Railway 
Company within a distance of one mile from its present loca
tion. The merits of the case were not gone into.

“11. The city objects to this order, contending that the 
Board’s power to order a diversion in the premises was not lim
ited to a diversion within one mile from the present location of 
the railway.

“12. The statutes relating to the said company contained in 
the printed volumes of the statutes of the Parliament of Can
ada or of the Legislature of the Province of Ontario, the judg
ments and proceedings herein, shall be deemed to be and shall 
be read as part of this ease.

“13. The questions involved being, in its opinion, questions
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CAN. of law, the Board, under section 55 of the Railway Act, may of 
S.C. its own motion state a case in writing for the opinion of the 

CrnTor Supreme Court of Canada ; and, in pursuance of this power, the 
Hamilton questions submitted for determination by the Supreme Court of
Toronto. Canada are as follows :—
Hamilton 
& Buffalo

( 1 ) Whether, as a matter of law, the Board of Railway
R. Co. Commissioners for Canada has the power, on an application by 

statement t*le of Hamilton, to make an order directing the Toronto, 
Hamilton and Buffalo Railway Company to divert its line of 
railway from its present location in the city of Hamilton to 
some other location in the said city?

“(2) Whether, if the Board has power to order such diver
sions. such power is limited to a diversion within one mile from 
the railway as already constructed?”

The issues raised on the argument in the Supreme Court of 
Canada are referred to in the opinions of the Judges now re
ported.

M. K. Cowan, K.C., and F. U. Waddell, K.C., for city of 
Hamilton.

I. F. Hellmulh, K.C.. and J. A. Sonic, for the railway com
pany.
June 19, 1914.

The Chief Justice :—I agree with Mr. Justice Idington. 

Idington, J. :—The answers to the questions submitted re

sir Charles 
Fitzpatrick, C.J.

Idington, J,

lative to the jurisdiction of the Railway Commissioners of Can
ada must be chiefly dependent upon whether the legislation con
tained in 58 & 59 Viet. ch. 66, is to be held a ‘‘special Act” with
in the meaning of that term in the Railway Act.

The applicant passed a by-law No. 755, in 1894, granting a 
bonus of $225,000 in aid of respondent upon the terms and con
ditions set out therein and agreed on between said parties.

Part of said terms and conditions thereby imposed was that 
the railway should pass through the city of Hamilton by a south
erly route which is set out with great detail in the specifications 
forming part of the said by-law. Another clause in the said 
terms and conditions provides that the said company should 
build by the 1st September, 1895, and always maintain a first-
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class passenger station in a central part of the city of Hamilton 
and all regular passenger trains on said railway running from 
or through Brantford to Toronto, or from Toronto to or through 
or from Brantford to Welland, or Welland to Brantford, 
should stop at such principal passenger station of the company 
in Hamilton, and that all regular passenger trains running 
through should stop at such station, and should build
and maintain a second passenger station within said city at or 
near Locke street south of Main street.

All this was declared by said Act confirming said by-law to 
la- binding upon the parties to this litigation and r« " ‘lit 
seems to have conformed to the said * and conditions.

It is proposed by the applicant now to change the " ion 
of all this part of the line so definitely exacted by the terms of 
said by-law, so validated by said Act, and direct the line of rail
way to be so “diverted, changed or altered” that the railway 
shall run, instead of on the routes so adopted, along the Grand 
Trunk Railway route on the north side of the city where that 
road and station existed long before the existence of the respon
dent.

1 think said legislation must be held to be “a special Act” 
within the meaning of that term as interpreted in section 2, sub
section 28, of the Railway Act, and applied by giving thereto the 
effect designed by section 3 of said Act, which is as follows:- -

“3. This Act shall, subject to the provisions thereof, be con
strued as incorporate with the special Act. and, unless otherwise 
expressly provided in this Act, where the provisions of this Act 
and of any special Act passed by the Parliament of Canada re
late to the same subject-matter, the provisions of the special Act 
shall, in so far as is necessary to give effect to such special Act. 
be taken to override the provisions of this Act: 3 Edw. VII. eh. 
58. secs. 3 and 5.”

it seems to me that the subject-matter of this special Act in
volves the definite and permanent location of the railway at the 
place in question and that “the provisions of said special Act” 
must, in so far as is necessary to give effect to such special Act, 
be taken to override the provisions of the Railway Act relative 
to the location of railways or changes in regard thereto.

Section (1 of the Railway Act which may be applicable to the
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railway in question docs not restrict the operation of this section 
three, which may be read therewith.

The ease of Canadian Pacific Ky. Co. v. City of Toronto (To
ronto Viaduct Case), 11911 ] A.C. 4(11, 12 Can. Ry. (’as. 378. 
relied upon by applicant has hardly any resemblance to this 
case. There was presented in that ease a tripartite agreement 
validated by Parliament which possibly covered a small part of 
the field of public safety there in question but by no means 
that which was involved in applying section 238. There the 
special Act covered only a small corner of the subject-matter 
of public safety. Here the special Act covers absolutely the 
whole question of location which is the subject-matter involved.

It is made clear by the judgment of the Chief Commissioner 
that everything relative to public safety is eliminated from the 
question. And nothing is left but the subject-matter of loca
tion of the railway which seems to me identical with that deter
mined by the by-law and contract and conditions made perman
ently binding by the special Act. No one has ventured to dis
tinguish the subject-matter of the special Act. from that of sec
tion 107 relied upon, by setting up that the subject-matter in 
the latter is not location, but change of location. If such a sug
gestion occurs, to any one, 1 may repeat what 1 have just pointed 
out that this special Act was by its terms intended to be per
petual, and thus overrides anything providing for change of 
location and leaves the section 107 to operate where there can 
be no such conflict.

It is suggested by the judgment of the Chief Commissioner 
that as this special Act. by section 8, provides that nothing in 
the Act contained shall a fleet any rights or powers conferred by 
the Railway Act on the Railway Committee of the Privy Coun
cil, to which the Board may be considered the statutory suc
cessor, therefore, this power now invoked has been excepted 
from the operation of the special Act.

When we turn to the then existing Railway Act and consider 
the provisions thereof relative to the rights or powers of tin 
then Railway Committee, the only semblance of any such 
“right or power” therein, such as now appears in section 1(>7. 
is to l>e found in section 11 of the Railway Act of 1888, sub-sec
tion (h). “changes in location for lessening a curve, reducing
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a gradient or benefiting the railway or for other purposes of 
public advantage.*’

1 cannot think this provision should ever have been resorted 
to in wav of justifying the Railway Committee in directing such 
a change as now contemplated.

And it may Ik* obsem-d that the restriction, in said section 
8. upon the operative effect of the rest of the special Act can 
only be read in light of the then existing “rights and powers of 
the Railway Committee. ”

Later extensions of powers to the railway company or even 
to the committee, of which 1 can find none bearing hereon, could 
not affect the question presented.

Moreover, the light of changing location within a lateral 
mile s limit, originally rested with the railway company ami the 
restrictions now existent are results of later enactments.

It is not necessary that I should here trace out in detail all 
these changes by means of which the curious evolution has taken 
place whereby the present jurisdiction of the Hoard was first 
given in way of restriction upon tin- railway company and then 
it was given tin1 power of its own motion to direct that to be 
done which the railway company had got power to do with its 
sanction.

A study of this legislative development does not help in way 
of finding jurisdiction in the Board and for doing what it is now 
alleged it can do relative to old established things, including 
contracts, and the correlative rights, duties and obligations aris
ing therefrom.

I conclude upon the foregoing grounds alone that there is 
no jurisdiction such as claimed.

On the narrower ground of the actual meaning of section lb7 
as it stands, and assuming no special Act in the way. I should 
doubt very much indeed if any such change as involved in doing 
what is contemplated was ever the purpose of the section.

There arc a great many pieces of parallel railway lines lying 
within a mile or a few miles of each other which public opinion, 
if enlightened and well directed, might well have in-evented the 
building of and saved millions of wasted capital entailed in such 
building. Economic pressure may ultimately eliminate much of 
this duplication.
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Idiiigton, J.

Anglin, J. 
(dissenting)

Brodeur. J.

If we should answer the first question submitted in the affirm
ative and the second in the negative, I can conceive of the Board 
being urged to use that measure of power, so implied, and its 
other extensive powers to ameliorate the conditions of things 
brought about by such improvidence. But should any Court 
say. looking at the purview of the provisions creating and em
powering the Board as provided by this Railway Act in Can
ada. that such an attempt by the Board would properly fall 
within its jurisdiction?

1 put this illustration of what seems to me the logical and 
perhaps not undesirable outcome of the answers applicant seeks 
herein to the questions submitted in order to test the validity of 
the argument that rests upon a reading only of the two or three 
sections referred to, without looking at their place and purpose 
in the Act as a whole. Tried by such a test 1 do not think sec
tion 11)7 was ever by its framers dreamt of as going so far.

I also desire to illustrate thereby the view I take of the right 
now challenegd in argument to submit these questions.

I have no doubt regarding the right ol the Board under the 
55th section of the Railway Act to submit us a question of law a 
case involving only a question of its jurisdiction.

In some eases it may conceivably be most expedient to do so 
before involving a costly investigation that may do no good and 
indeed do much harm.

At the same time the concrete case might often bring into 
their true relation many of the facts, circumstances and consid
erations that need sometimes to be weighed in order to appre
hend the true bearing of the question of jurisdiction.

1 should answer the first question in the negative and in 
doing so the second question needs no answer.

Duff, J., was of opinion that the first question should be 
answered in the negative and the second question did not need 
to be answered.

Anglin, J. (dissenting), was of opinion that the first ques
tion should be answered in the affirmative and the second in the 
negative.

Brodeur, J., for reasons given in writing was of opinion
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that the first question Huhmittud should be answered in the CAN-
negative and that it was not necessary to answer the second s.C.
question. Judgment accordingly. Brodeur, j.

WILLS v. CENTRAL R. CO. OF CANADA. QUE.

Quebec Superior Court. Iteauilin. J. December It. 1U14. S.C.

1. Costs - § I t—2i—Am:Ab—Petition to revise—Dii.ay i*tm>i\<, appeal
—JUSTIFICATION,

Tin* party unlerv«| tu pay costs under a judgment of the Court of 
King's Bench, Que. (appeal side), is justified in delaying his petition 
to revise tin1 plaint ill’s hill of cists in the Superior Court until an 
appeal from the King's Bench. Que., to the Privy Council on the merits 
has been disposed of. particularly where the plaintiffs had n it tried 
to execute tin- judgment in their favour until after the Privy Council 
decisimi alii lining same.

[ W ills v. Central If. Co., Iff D.L.R. 174. referred to.]

Petition for the revision of plaintiff’s hill of costs in the statement 
Superior Court.

Petition granted.
Cook <(• Magee, for plaintiffs.
McLennan d1 Weldon, for defendant.

Beavdix. J.:—Considering that the appeal of the defendant Beeudin.j. 
to the Court of King's Bench from the judgment of the Superior 
Court and the further appeal of the defendant to the Privy 
Council justified the defendant to wait until the case was finally 
disposed of. the more so as the plaintiffs did not try to execute 
the judgment in their favour until after the Privy Council had 
finally confirmed the judgment of the Court of Appeal;

Considering that the context of the judgment of the Court of 
King’s Bench shews that the only costs that defendant was con
demned to pay were those incurred on the amount of the money 
condemnation, to wit $2,373.20, that it is evident that the Court 
could not intend to give costs on the injunction, which by the 
same judgment was quashed; that the same reasoning applies to 
the additional fee of $‘250 charged in the bill of costs:—

Doth grant the petition of defendant to revise said hill of 
costs, according to its conclusions striking off the items therein 
enumerated with costs of petition against plaintiffs.
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MAN.

K.B.
BRITISH AMERICAN ELEVATOR ''O. v. BANK OF B.N.A.

Manitoba Kiny'n Brack, Halt, 7. July 14, 11)14.
1. 'I'M STM It II It---1“(—KlUIITH, FOWKRM AM» IM TIES—MaXAIIKMKVI OK

TBl'ST—NOX-COUPLIAM'K WITH TERMS—EVIDENCE—AdM1KHIIII.I1 Y.
It is not open to a truntcv, or to one acting knowingly in conjunction 

with him. where there has been a breach of trust and loss has followed, 
to tender evidence that if lie had strictly followed the directions of the 
trust an equal or a greater loss might have taken place.

2. Banks | * IV A3—413)—Baxkixu—Payment—Vhkck of hihtiaby—
Tbihtek.

If a hank has a reasonable suspicion that money drawn from tie 
trust account by the trustee is being applied in breach of trust, and 
if the bank is going to derive a benefit from tbe money lieing transferred 
out of the trust account, and intends and designs that it should de 
rive a lienelit from it. then the I tank is not entitled to honour the 
cheque drawn upon the trust account without some further inquiry.

| Brill y man v. Hill, 24 Beav. 302. and Coleman v. Burin, etc., Haul. 
| 18071 2 Ch. 243. applied. |

3. Tri'hth (Hill—(10)—Tbi stkkh—Hioiitm or vehti i qi » trikt—A<
tor NT I.NO TO.

If a trustee or person aeting in conjunction with a trustee keep 
the trust money in his hands, meaning to appropriate it. or even to 
use it temporarily only, the actual loss ceases to Is* the measure of his 
responsibility; the Is-nelleiary is entitled to claim the repayment of 
his money.

| Ur Emmet, 17 Ch.D. 142, applied.]
Action for return of moneys misappropriated by bank.
II. Phillipps, and C. 8. A. Rogers, for plaintiffs.
A. li. Hudson and A. C. Ferguson, for defendants.
Galt, J.:—The plaintiffs are a corporation carrying on the 

general business of grain dealers and elevator owners within the 
provinces of Manitoba and Saskatchewan, and they own and 
operate some 90 or more elevators in connection with their busi
ness. Each elevator is placed in charge of an agent or manager, 
part of whose business consists in purchasing grain from 
farmers and paying for it, either in cash or by tickets which 
may readily be cashed. The questions arising in this action re
late to the plaintiffs’ elevator at Waldheim in the province of 
Saskatchewan which was placed in charge of one George E. 
Youngberg. . . .

Youngberg was a customer of the defendant bank at Ros- 
thern. lie was also in partnership with one Vassie under the 
name of Youngberg & Vassie, doing business as general merch
ants at Waldheim, and the firm were also customers of the bank
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at Rout hern. The arrangement contemplated by the plaintiff, 
was that the bank should furnish currency to Youugberg at 
Waldheim for the purpose of purchasing grain. From time to 
time during the winter of 1911 and 191*2 and the spring Young- 
berg’s personal account and also Youugberg &. Vassie’s firm 
account at the Rost hern branch were allowed to be overdrawn.

The arrangement which the plaintiffs had made with the 
bank to furnish currency at the Waldheim elevator was only 
partially carried out. A certain amount of currency was fur
nished from time to time and the drafts from the manager at 
Rost hern upon the plaintiffs at Winnipeg (with express charges 
added) were duly honoured by the plaintiffs.

It appears from the evidence that Youugberg occasionally 
made drafts upon the plaintiffs in sums ranging from $500 to 
$2.000 and instead of taking the cash, he deposited the amounts, 
sometimes to his own personal credit and sometimes to the credit 
of Youugberg & Vassie. Rost nip, tin* defendants' manager at 
Rost hern, did not fail to notice this conduct on the part of 
Youugberg, and he realized that Youugberg could always resort 
to this method of obtaining funds from the plaintiffs for his 
own purposes. And Rostrap took advantage of the situation 
accordingly. . . .

When the head office of the bank complained of the over
drafts allowed to Youugberg & Vassie, Rostrup insisted upon 
5 oungberg reducing the overdrafts, which was accomplished 
by Youugberg signing and delivering to Rostrup drafts upon 
the plaintiffs, and by Rostrqp depositing the proceeds to the 
credit of Youugberg or his firm, as occasion might arise. The 
amounts of these drafts were all paid by the plaintiffs, and. so 
far as the evidence goes, the amounts were chequed out by 
Youugberg in payment for farming implements and all sorts of 
stuff other than grain. One cheque of very small amount was 
in payment for grain, but whether it was grain for the plain
tiffs or not does not appear.

It is impossible to believe that Mr. McKaehern. or the head 
office officials of the bank had any actual knowledge of Rostrup’s 
dealings; but the defendants cannot claim immunity on this 
ground.
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| Reference to Coleman v. Bucks <V Of on In ion Bank, 11897] 
2 Vh. 243, 66 L.J. Ch. 564; Bridgman v. dill, 24 Bcnv. 302. 305.J 

The defendants ’ local manager admits complete knowledge 
of the breaches of trust in question, and he in fact instigated 
many of them for the express benefit of the defendant bank.

[Reference to Underhill, Law of Trusts, 7th ed. p. 464. Be 
Emmet's Estate, 17 Ch. I). 142, at 150.|

1 think that when once it has been shewn that the defend
ants, through their manager at Rost hern, joined with Young- 
berg in his breaches of trust, and received, on behalf of the 
bank, the benefit thereof to the extent set forth in the plaintiffs’ 
statement of claim, the plaintiff is under no obligation to trace 
his moneys further, but is at liberty to call upon the defendant 
to return the moneys with interest from the dates of their mis
appropriation.

1 find, therefore, that the plaintiffs are entitled to judgment 
for $13,528.10, together with interest as above claimed, and

July 16, 1914.

Galt, J. :—An application has been made to me on behalf of 
the plaintiffs to remove the statutory bar as regards the costs 
of action which have, been allowed by my judgment. I directed 
notice of this application to be given to the defendants’ soli
citors and counsel, but, owing to other engagements, they appear 
to be unable to attend before me Ibis morning, and 1 am obliged 
to leave town to-day. 1 was under the impression that the ad
missions made by the defendants' manager at Rost hern were 
so clear that the plaintiffs might well have moved for judg
ment without the necessity of going to trial. Mr. Phillipps now 
points out that the nature of the defences raised by the defend
ants was such that any motion for judgment prior to trial 
would surely have been refused.

It was necessary to examine the defendants’ manager for 
discovery at Rosthern, because the books and documents of the 
defendants were there, and it was very necessary for counsel 
who attended the examination to carefully inspect many of the 
entries before he could even decide whether or not to put them 
in evidence. The examination was very ably conducted, so
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much no that the depositions of the manager at Rost hern com
prised the whole of the plaintiffs’ case. It was necessary for 
the plaintiffs to take a special stenographer to Rost hern, as none 
could have been found there. The examination lasted two days. 
Under our tariff of costs it appears that the most which could be 
taxed by the plaintiffs on this very important examination is 
$3 per hour, and that no allowance would be made by way of 
disbursements or otherwise, for counsel’s loss of time in attend
ing the examination. Some 173 documents were produced by 
the plaintiffs and 181 by the defendants, and over 100 of these 
were put in evidence at the trial, which lasted days. The 
defendants’ liability was strenuously and ably contested at the 
trial and no time was lost. Under the above circumstances, 1 
think that this was a case of special difficulty and that it would 
be unfair to the plaintiffs to impose such a heavy burden of 
costs upon them as they would have to bear unless the statutory 
limit were removed. For these reasons I remove the statutory 
limit. Judgment for plaintiff.

MACKAY v. GRAND TRUNK R. CO.
Quebec Superior Court, Charbonneau, J. June 12, 1014.

1. Ahmtration (§ IV—10)—Railway company—Lands taken possession of 
—Petitioner—Railway Act, Can.

A railway company cannot be ordered to proceed to arbitration under 
the Railway Act, (’an., in respect of lands already taken possession of 
by it and which the petitioner claims.
Petition for arbitration.
Surveyer, Ogden <(• Mariotti, for petitioner.
//. Jodoin, K.C., for respondent.
Charbonneau, J.:—The Court having heard the parties by CT,"rbomwe,|N. 

their counsel upon petition filed on June 11. 1014. by petitioner 
asking that the respondent be ordered forthwith to proem! to 
arbitration as provided by the Railway Act. etc., and having 
examined the proceedings and deliberated:—

Considering that the conclusions now prayed for by the 
petitioner cannot be taken under the Railway Act, the proceed
ings in expropriation being optional to the company if it requires 
any land under said Railway Act;

Considering that if the company has taken possession of any 
land without previous expropriation or caused any damage for 
which it refuses indemnity, the remedy cannot be by way of tip
pet it ion now presented.

Doth dismiss said petition with costs.
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MEMORANDUM DECISIONS.
Memoranda of less im|x>rtant Cases disposed <if in superior ami appellate Courts 

without written opinions or upon short memorandum decisions ami of 
selected Cases decided by local or district Judges,

Masters and Referees.

WILSON v. B.C. REFINING CO.
British Columbia Supreme Court, Morrison, J. May 8, 1914.

Pleading (§ III A—300)—Pleas and answers—Absolute right 
to defend Test for unconditional leave.J—Application for leave to 
defend under B.C. Rule 116.

Head, for plaintiff.
W\ C. Brown, for defendant.

Morrison, J.:—The plaintiff" applied for judgment under 
O. 14, rule la. The defendant shewed cause, and was given 
un< tonal leave to defend. The application extended over 
several days, and was vigorously pressed and even more vigorously 
opposed. My mind was directed especially as to whether I 
should let in the defendant unconditionally to defend, and having 
been finally satisfied as to that, 1 simply so stated. Considering 
the other aspects as of minor importance, 1 did not delay other 
numerous applications on the ( 'handier list by specifically dealing 
with the form of order. Now, upon settlement of the order, the 
defendant invokes rule 9 (6), and 1 think he is justified in so doing. 
Warner v. Bowlby (1893), 9 T.L.R. 13; especially so ^ 
regard to the case of Jacobs v. Booth's Distillery Co. (1901), 8f> 
I T. 202, according to which the defendant is entitled to uncon
ditional leave to defend whenever he alleges facts which, however 
improbable or suspicious, would, if proved, be a good defence 
in law to the claim.

Rule 9 gives the Chamlier Judge, to whom only it applies, 
a wide discretion as to costs. The trial Judge cannot interfere 
with the exercise of that discretion as to costs. In view of the 
knowledge of the grounds upon which the defendant based his 
defence placed before the plaintiff, I am of opinion that this 
matter is of that class of cases contemplated by the rule, and that 
plaintiff should have his costs as asked for.

A p/tlicatio n gra nted.

8

5
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HEALMAN v. DAVID.
British Columbia Supreme Court, Murphy, J. September 8, 1014.

[Pcriard v. Bergeron, 2 D.L.R. 293, 9 D.L.R. 537, referred to.]

Contracts (§ V A—379)—Repudiation—“Invoice price” — 
Meaning of.]—Action to enforce a sale of an insolvent stock at 
“invoice prices.”

Kt McRae {Ridley, McRae <V Tobin), for plaintiff.
Sir Charles Hibbert Tapper, for defendant.

Murphy, .1.:—On the evidence I cannot find it proven that it 
was understood lietween plaintiff and defendant that “invoice 
price” was to mean the prices set out in the stock Ixwk, ex. 1.

If. then, that term under the circumstances of the contract is 
unambiguous, the defendant cannot lx* allowed to escape from his 
bargain by alleging that he understood it in some other sense than 
its real and true meaning: Hastes v. Russ (1913), 83 L.J.Oh. 329.

When the facts are borne in mind, it seems clear to me that 
“invoice price” in this contract plainly means the prices charged 
the insolvent when he lx night the goods. This was the view 
taken by all the Judges, unless I misunderstand their judgments, 
in Periard v. Rergeron (1912), 17 B.C.R. 339,2D.L.R. 293, 47 Can. 
S.C.R. 289,9 D.L.R. 537. I would respectfully refer in particular 
to the language of Irving. J.A., and of Idington, .)., in that case.

1 can see nothing in Plank v. Gaeila (1858), 3 ( Mt.N.S. 807, to 
conflict with this. Again, Periard v. Rergeron, supra, shews there 
would have been no difficulty in carrying out the contract if this 
view had been adopted. David’s evidence shews that if his 
contention be accepted there would really be no contract at all. 
since he admitted if there were broken lines (of which under the 
circumstances there were bound to be many) or damaged goods 
the prices of ex. 1 wore not to hold, and there is no suggestion 
anywhere in the contract as to what was then to be done. This 
was an ordinary commercial transaction, and it was certainly 
intended to effect a sale of the insolvent stock. In the result the 
plaintiff must succeed. I do not, however, think the issue as to 
damages was sufficiently thrashed out at the trial. There will 
be a reference to the registrar to determine same.

Reference ordered.
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MERRICK v. LANTZ.
British Columbia Supreme Court, Murphy, J. Oetobtrd, 1914.

Vendor and it r< m aker ($ I K 27)—Fraud- Vendor estopped 
by acquiescence in- Specific performance against vendor.)—Action 
against a vendor for specific performance of an agreement of sale.

Hour ne <V McDonald, for plaintiffs.
S. Livingstone, for defendants.
Murphy, 1 find that Merrick was merely the alter ego 

of the Mercantile Trust Co. I find this company were the agents 
of the defendants in making the sale. I find that if not guilty 
of actual fraud they were at any rate guilty of such a breach of 
the duty they owed to defendants as such agents as would dis
entitle them if they were plaintiffs herein, and therefore Merrick, 
to a decree of specific performance if the case stopped at that. 
I find they never purchased the property, and there is no proof 
that they made any undue profit out of it, but they did conceal 
from defendants who the purchaser was—in fact, made the false 
statement that they did not know who was buying, when they 
knew, if not who the real purchasers were, at least that Burr was 
bidding to them for the property. It is not proven that at the 
time they carried out the deal they knew that Burr's clients were 
paying a higher price, but they did know this very shortly after. 
Such conduct would, 1 think, clearly prevent any decree for 
specific performance in their favour!

But I find that defendants, through Noble, ascertained the full 
facts, and thereafter insisted on the real purchasers paying the 
purchase price they had fixed to the Mercantile Trust Co., and 
that said defendants actually received from such purchasers the 
second and third payments, and were quite willing that title 
should go to them through Merrick. I find a tender of the last 
payment and of a proper deed was duly made before action 
brought. Under these circumstances I think plaintiffs are entitled 
to succeed. It was strenuously argued that defendants did not 
have full knowledge of all the facts when they did the acts referred 
to. A careful perusal of Noble’s evidence convinces me that 
they did, and that Lantz himself had this knowledge. I come to 
this conclusion the more readily inasmuch as Lantz was not 
called.

Decree granted with costs. Decree granted.
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HAMILTON v. HARVEY. B. C.

Uritisli Columbia Supreme Court, Mur phi/, J. October ‘Jti, 1914. s. C.

Hills and notes ($ \ I ( ' -160)—Defences Counterclaim banni 
on frauel—Aeldniy partie‘n—Prominnarii note .] Action on a promis
sory note, with application to add third parties.

K. /\ Darin, K.(\, for plaintiff.
S. S. Taylor, K.( for defendant.

Mi'iti’HY, .1.: -Towards the eml of the trial, application was 
made to amend the counterclaim by adding the other members 
of the Coast Development Syndicate and new causes of action 
based on breach of contract and breach of warranty. It was 
argued that these causes of action were virtually included in the 
pleadings as they stood. I have carefully read the counterclaim, 
and I think it sets up solely an action for deceit. This being my 
view, I consider it would be improper to grant the amendments 
sought. The action was fought out on the fraud issue, at any 
rate so far as plaintiffs were concerned, and a trial on the other 
issues would obviously follow other lines. Plaintiff's would he 
entitled to examination for discovery of the proposed new plaintiff’s 
by way of counterclaim, and would equally obviously have to be 
prepared with evidence by way of defence not necessary to meet 
the deceit issue. 1 am of opinion I should not grant the applica
tions.

As to the defence of fraud and the counterclaim based thereon,
I find them not proven. 1 credit Hamilton’s statement that he 
delivered the invoices either to Patterson or to Tait in Patterson’s 
presence. As to the various statements made by Hamilton in 
reference to the machinery being in good second-hand repair, 
as to its cost to the Athabasca Syndicate, and as to its boring 
capacity, I find the first two were not proven to be incorrect; but 
the third was, but I find that all of them and all other statements 
made by Hamilton were made in good faith. As I therefore 
expressly find no fraud on Hamilton’s part, and as, admittedly, 
innocent misrepresentation could not, in the circumstances of this 
case, be a ground either of rescission or damages, there will be 
judgment for the plaintiffs on the note, and the counterclaim 
will be dismissed.

./udejment for plaintiffs.
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B. C. CAMERON v. CARSE.

fl. C. liritixh Columbia Supreme Court, Murphy. J. October 9. 1914.

Costs ($ II—50)—Unnecessary proceedings—Successful party’s 
misconduct—Effect on apportionment.]—Application by successful 
party for costs of the action, where his proceedings were in the 
circumstances unnecessary.

M. A. Macdonald, for plaintiffs.
C. H. Mac ne ill, K.C., for defendant.

Murphy, J.:—The question of partnership having been put in 
issue, and the plaintiffs having succeeded as to that, they would 
ordinarily be entitled to the general costs of the action. But, 
under the special circumstances here, I think I should exercise 
my discretion and refuse them costs for what I consider good 
cause. Defendant ('arse had tendered to solicitors acting for 
plaintiffs before action brought a declaration admitting the part
nership in the identical terms found by me to be the true terms 
thereof. These negotiations were not conducted, so far as 
appears, without prejudice, and therefore plaintiffs knew, or 
ought to have known, that what I found to lx? the true bargain 
was admitted by defendants and could lx? proven in Court. It 
is true that, through apparently an oversight, this document 
was not produced on discovery, and that this action was carried 
on by a different firm of solicitors who had no knowledge of its 
existence. But I take it I should have regard, not to the solicitors’ 
knowledge, but to that of the parties. This, however, in itself, 
would not, I think, constitute good cause. In addition, Cameron, 
who acted throughout for his co-plaintiffs, produced at the trial 
alleged minutes taken at the time of a certain meeting, and made 
such minutes a basis of entries in the partnership books to bolster 
up a set of facts which I found to be untrue. No such meeting 
alleged took place at all. What did occur was a meeting not of 
the company but of the partners, and the vital fact verified by 
such minutes was, as stated above, found by me to In* untrue, 
and was the real subject of this litigation. Under all the circum
stances, therefore, 1 think I should order that defendant should 
have the costs of the issues upon which he succeeded, and that 
plaintiffs should have no costs as between party and party.

Application refused.
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British Columbia Supreme Court, Murphy, J. September 25, 1914. S.(\

20 D.L.R.] Memorandum Decision*

ORIENTAL TRANSFER CO. v. WINTON MOTOR CAR CO.

Sale (§ II It—30)—By description—“A’nr 1012 ears”— 
Fraud.]—Action against the alleged seller of motor ears (if a 
certain class, fraud being set up against the defendant.

Livingstone, Garret <£• King, for plaintiff.
S. S. Taylor, K.(\, for defendants.

Murphy, J.:—The plaintiffs rest their case on fraud. It is 
contended in the first place that defendants agreed to sell plaintiffs 
new 1912 cars, whereas in fact they supplied rebuilt 1910 cars. 
I cannot find this contention proven. It is contrary to all the 
documentary evidence, and it is, I think, intrinsically improbable. 
The committee who represented the plaintiffs to make the purchase 
were experienced business men, though of course not skilled in 
motor car construction. They can both read English. They 
visited several garages before they made the bargain, made in
quiries, and obtained catalogues. They inquired of their solicitor 
as to the standing of the defendant company. Under these cir
cumstances they could hardly have failed to learn if they did 
not already know—that new cars such as they wanted could not 
be bought for the price asked by the defendant company for these 
cars. On this phase I accept the evidence of Lcfcvre.

Next it is said the defendants corrupted Levy, who, it is con
tended, was plaintiffs’ agent to make the purchase. Levy, insofar 
as the facts were brought out before me, does not appear in a 
creditable light. I do not think, however, it is proven he was 
plaintiffs’ agent. If he were, that fact was not known by de
fendants. They regarded him as a “curbstone automobile 
broker,” and as such there was no reason why he should not be 
paid a commission. I find the allegation that exhibit 3 was given 
by Lefevre to Lei K ai Quong not proven. I find there is no 
evidence on the record justifying me in holding that it was written 
by anyone having authority .to bind the defendants. In fact, 
it is not proven who wrote it. The action is dismissed. Judg
ment for defendant on counterclaim.

Action dismissed; counterclaim allowed.
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B C. COLUMBIA BITULITH1C CO. v. VANCOUVER LUMBER CO.
S f British Columbia Supreme Court, Murphy, J. September 28, 111 14.

[Cmion Uankw McKillop, 10 D.I..R. 701, ami Carter v. Columbia Hitulithic 
Co.. 18 D.L.H. ‘>20. referred to.]

Corporations and companies ($ IV I)—77a)—Right* ami 
■potters—Engaging in buxines* foreign to incorporation—Chattel 
mortgage AJfUlarit of good faith.]—Action involving the 
power of a company to make enormous loans not incidental to 
its corporate business.

Hod tret I, K.C., for plaintiffs.
E. P. Daris, K.C., for defendants.

Mcrphv, J.: I feel bound by the decision in Carter v. Columbia 
Hitulithic Co., 18 D.L.R. ">20, to hold the transaction out of which 
the chattel mortgage arose to have l>een ultra vires of the plaintiiT 
company. They had no more authority under their corporate 
]towers to make enormous loans than they " guarantee debts, 
and 1 cannot see how the one act can Ik* held any more incidental 
to their business than the other. The reason for the reluctance 
frequently expressed to imply a power in a company to become 
a surety is given in I ’nion Hank v. McKillop, 10 D.L.R. 701 at 700, 
30 O.L.R. 87 at 09, by Hodgins, J.A., delivering the unanimous 
judgment of the Court of Appeal, as being
because the result of a guarantee against the debts of another company 
is to put the assets of the guaranteeing company in peril for liabilities 
incurred in the carrying on of a business in which the guarantor is not 
directly interested and whose engagements it has no means of controlling, 
liy the mortgage in question here an amount of cash assets equal 
to the total authorised capital of the plaintiff company was placed 
in the hands of a company in which it was no more directly inter
ested than was the McKillop company in the case cited in the 
West Lome Wagon Co.—that company holding some shares in 
the wagon company just as plaintiff company here does in the 
Scott-Goldie Company, and just as clearly the plaintiff company 
had no means of controlling the engagements of the Scott-( loldie 
Company. If ultra vires the transaction can give rise to no 
debt legal or equitable: He Hirkbeck Permanent Benefit Huibling 
Soc., 81 L. l Ch 709, affirmed as to this in Sinclair v. Brougham, 
(1914) A.C. 398. These cases shew that equitable rights arise 
from ultra vires contracts, but evidence on these was not led, and, 
as I understand, the action could not lie. The whole basis of

^592

1
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these proceedings is contract, and according to the authorities ^ ^
cited no contract can exist. Securities given to cover an ultra s. e.
vires contract cannot he retained as a matter of contract, although 
they may lie effective when equities are shewn, to the extent of 
such equities: Cutdijfe liront* v. Blackburn Building Suc., V 
App. ( as. s.‘>7, affirming th<- decision of the Court of Appeal,
22 Ch.D. til.

No such equities were proven before me. Further, if then is 
no legal or e(|uitahle debt, how can this chattel mortgage be held 
good as against creditors, since, putting it on its highest ground, 
it is intended as a security for a debt, which must lx* verified by 
an affidavit of buna Jules. When the Bills of Sale Act requires 
that with respect to such chattel mortgages the affiant must state 
“that the grantor is justly and truly indebted to the grantee,” 
this statement, I think, must mean a debt which is either legal or 
equitable. If so, the requirements of the Bills of Sale Act have 
not in reality been complied with, and could not be. and the 
chattel mortgage is void against the defendants. The issue is 
decided in favour of defendants.

./udgmvnt for defendants.
| l.i-iivo to n.C. Court of Appeal diemissctl, Fell. 2ti, 1915.1

Re FLORENCE CASTLE
British Coin in hi a Supreme Court. Murphy. ./. October 28, 1914.

Infants (§ I C- II)—Custody—Parent's right to—Best inter
ests of child.} —Application for custody of an infant.

Arthur Leighton, for applicant.
Sergeant, for defendant.
Murphy, .1.:- 1 am not convinced by the argument submitted 

that Mrs. Castle has the rights of a parent. That being so, I do 
not feel compelled to hand the child over to her regardless of the 
child’s interest. In my opinion, for the present at any rate, 
it is better for the child to remain where she is. If, in the future, 
circumstances change, this decision is not to be a bar to Mrs. 
Castle renewing her application. I make no order committing 
the child to the Lee’s custody. I merely refuse the writ, with 
leave to applicant to renew her application under changed cir 
cumstances—should such come about and she be so advised 

Application refused; leave to renew.
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B. C. SUTTIE v. PELLETIER.

S. ('. British Columbia Supreme Court, Macdonald, J. May 18, 1914.

Judgment ($ VII A—271)—Form and substance—Relief against 
Judgment debtor's right to set-off, how limited.]—Application, by 

a judgment debtor for relief against the judgment setting up a 
right to offset an alleged claim as chattel mortgagee against the 
judgment creditor.

C. M. Woodworth, for plaintiff.
Henderson, Tulk & Bray, for defendants.

Macdonald, J.:—This is an action for damages arising out 
of the seizure of the plaintiff’s goods by the defendants under a 
chattel mortgage. I gave judgment in favour of the plaintiff for 
$600 damages, and the question as to whether such amount should 
be offset against the chattel mortgage was reserved.

A number of authorities have been submitted in support of the 
plaintiff’s contention that such set-off should be allowed. I do 
not think they are in point, nor are the facts similar to those in the 
present case. This action arose out of an unlawful seizure, and, 
the judgment being for damages, I do not think that, on principle 
or under authority, it should be a part of such judgment that the 
amount so recovered is to be set off against the amount due or to 
accrue due under the chattel mortgage. It was only through the 
evidence adduced in support of the action that the chattel mort
gage came l>efore the Court for consideration. Upon judgment 
herein being entered, the plaintiff will be at lilierty to take such 
steps, by equitable execution or otherwise, as she may Im* advised, 
to secure payment out of the assets of the defendants.

Judgment for plaintiff; defendants' application refused.

BEAVIS v. STEWART.

British Columbia Supreme Court, Murphy, J. September 10. 1014. 

[Temple v. North Vancouver, 13 D.L.R. 402, referred to.]

Taxes ($ III G—150)—Tax sale—Right to redeem—Xotice— 
Limitation—Land Registry Act.]—Action to set aside a sale to a 
tax purchaser.
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liitchie, K.C., for plaintiff.
Bodwell & Lawson, for defendant.

Murphy, J.:—As I understand the decision Temple v. North 
Vancouver, 13 D.L.K. 492. if the provisions of sec. 3 of the Land 
Registry Act Amendment Act, 1901, have been duly carried out, 
the plaintiff cannot maintain this action on the first branch 
thereof. Steps were taken under that section, and the defendant 
obtained a certificate of title in consequence. It is objected, first, 
that there is no proper proof of what was done before the registrar. 
I think this fails. The originals or certified copies of the papers 
used before him are filed as exhibits. What better proof could 
be given? Then it is objected there was no service of notice on 
Nelson. The Act empowers a Judge to order substitutional 
service, and such an order was made here and an affidavit is 
produced, which was used before1 the Registrar, showing the terms 
of the order were complied with. It is objected the order was 
improperly obtained. Even if it were, it is good until set aside: 
Briyman v. McKenzie, (i B.(\R. 56.

Finally, it is said there is no evidence that the registrar satis
fied himself that the sale was fairly ami openly conducted. As 
to this, I think the maxim omnia praesumuntur rite esse acta applies, 
at any rate to the extent of making out a prima facie case. If so, 
the only ground put forward as shewing that the sale was not 
fairly and openly conducted is that the collector acted both as 
auctioneer and as agent for the defendant to buy the property. 
That appears to be much less objectionable than the method 
pursued in Temple v. North Vancouver, supra, yet the sale was 
there upheld.

As to the conclusion that the defendant, having admittedly 
purchased to protect her interest as mortgagee, she must be held 
to have done so for the joint benefit of the mortgagor and herself, 
that, I think, is contrary to the decision in Shaw v. Bunny, 55 
E.R. 460, 46 E.R. 456, when, as here, there is no evidence that the 
mortgagee had gained any advantage in buying by virtue of her 
position as such.

The action is dismissed.

B C.

S. C.

.4 ct io n d is m issed.
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ONT.

s.e.
TORONTO ELECTRIC LIGHT CO. v. CITY OF TORONTO.

Ontario Supreme Court, Middleton, J. May 14. 1914.

Municipal corporations (§ II FI—171)—Electric light 
Erection of poles Limits of municipality Territory subsequently 
added—Ambiguity—Intention.| Action to restrain the defendant, 
the Municipal Corporation of t he City of Toronto, from removing 
the plaintiff company’s poles from certain city streets.

/. F. Hellmuth, K.C., and A. IV. Anglin, K.C., for the plaintiff 
company.

Cl. l{. deary, K.C., and ('. M. Colquhoun, K.C., for the de
fendant corporation.

Middleton, .1.:—Assuming that the municipality in 1883 
gave the necessary consent, is this consent operative beyond the 
then limits of the city so as to render lawful the erection of poles 
in territory which has been added to the city between 188.'$ and 
the present time what was required was t he assent of
the municipality to the operation by the company within the 
civic area. That consent, once given, I think applies not only 
to the area of the city, as it then was, but to all territory which 
might be added and which would come within the civic juris
diction.

There was nothing in the circumstances to indicate that the 
municipal consent was not a consent operative eo-extensively 
with its legislative jurisdiction. It could never have I e *n con
templated that when a consent was given in general terms, as the 
statute requires, upon each accession of new territory a further 
agreement or consent should In* had. Rather, the intention was 
that the company should have the right to supply electricity, 
if it chose, anywhere within the city limits as they might from 
time to time be. Again, if the term is ambiguous, the parties 
have shewn their intention by their conduct ; for, since the new 
territory has been added under the long series of agreements the 
company has supplied light throughout the entire territory, not 
only to individual citizens, but for street lighting.

I think the injunction sought must be awarded, and that, if 
the claim for damages is insisted upon, there should be a reference 
to the Master to ascertain the amount, unless some agreement 
can 1h‘ made.

Costs should follow the event.
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OSKEY v. CITY OF KINGSTON.

Ontario Supreme Court. Britton, ./. \ore in her 20. 1014.

Aliens (§111 -16)— Xation at war with Great Britain—• 
Right of subject to bring action for damages. |- Action for 
damages.

A. B. Cunningham, for plaintiffs.
'/. B. Whiting, K.C., and I). .1. (linns, for the defendant, 

city corporation

Britton, J.:—Held, that a workman's widow and children 
although of a nation with which (Iront Britain is at war. so long 
as they reside in Ontario and do not contravene the regulations 
contained in the Proclamation of August Id, 1914 (Can.) are 
entitled notwithstanding their status as alien enemies to pro
ceed with their action instituted before the declaration of war, 
seeking to recover damages under Lord Campbell’s Act.

Judgment for plaintiffs.

ONT.

S.C.

COUTURE v. LEGACE.

Quebec Superior Court. Hutchinson, J. October 10, 1914.

Garnishment (§ I C -16)—Quebec practice- Debtor husband 
working for his wife without wages.] Motion by judgment creditor 
against garnishee for declaration.

Belanger, K.C., for creditor.

Hutchinson, .1., held that where a seizure is made by garnish
ment after judgment against the husband attaching money owing 
to him by his wife, separate as to property, in respect of his 
services, and the wife answers that he works for his hoard and 
lodging, and after a hearing judgment is given the creditor for 
payment of one-fifth of the value fixed by the Court of the hus
band's services over and above his board and lodging, the wife 
on being called upon several months later to shew cause why she 
failed to renew her declaration, cannot set up in answer a declara
tion that the husband's support is worth more than his board and 
thereupon tax her costs as having no money in hand, but will be 
ordered to pay on the basis of the proof made at the hearing

Motion maintained.

QUE

8. C.
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JUNOR v. INTERNATIONAL HOTEL CO., LIMITED.

Ontario Supreme Court [Appellate Division), Meredith, C.J.0., Maclaren and 
• Hodyin.'e, JJ.A. and Clute, J. December 7, 1914.

Master and servant (fill A 4—(Mi)—Injuries—Death—Ap
pliances—Cauditions— Employer—Duty of—Risk unnecessary.)— 
Appeal from the judgment of Britton, J., dismissing the plaintiff’s 
elaim.

J. E. Irving, for the 4.
D. L. McCarthy, K.C., for the defendant company, respondent.

Meredith, C.J.O. (delivering the judgment of the Court):— 
An employer is not an insurer of the safety of his employees . . . 
The full extent of his duty is to exercise reasonable care. That 
he did not delegate that duty means no more, as applied to the 
circumstances of this ease, than that the respondent could not 
escape liability for the negligence of its manager if negligence on 
his part had been established.

The appeal was dismissed with costs, (’lute, J., dissenting.

ONT.

S.C.

LIVINGSTON v. LIVINGSTON

Ontario Supreme Court (Appellate Division), Meredith, C.J.Ü., Maclaren, 
Magee and Hodgins, JJ.A. December 7, 1914.

Partnership (§ VI—28)—Surviving—Competing business — 
Purchaser—Lending credit to—Realization of partnership assets— 
Trustee—Meaning of.)—Appeal by the plaintiffs and cross-appeal 
by the defendant from the order of Middleton, J., 4 D.L.R. 345, 
26 O.L.R. 246. Order varied.

Wallace Nesbitt, K.C., //. »S. Osler, K.C., and Christopher C. 
Robinson, for the plaintiffs.

I. F. HeUmuth, K.(\, and J. II. Moss, K.(\, for the defendant.

Meredith, C.J.O., held that appeal of the plaintiffs as to 
the Yale business and the oil mill property should Ik* dismissed, 
and their appeal as to the Wuerth, Haist & Company business 
should Ik* allowed, and the defendant’s cross-appeal should be 
dismissed with costs. Hudgins, J., dissenting in part.

D36D
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SMITH v. GRAND TRUNK R. CO.
Ontario Supreme Court (A p/tel late Division), Mulock. C.J.Kx.. ('lute, It nid el I 

and Lennox, JJ. November 30, 1914.

Master and servant (§ II B 3-153)- -Damages Damaged 
car -Defective ladder -Notice—Statutory duty Railway Act, R.S. 
C. HUM), eh. 37, sec. 204—Breach of Rules Proximate cause of 
injuries.]—Appeal by the defendants from the judgment of 
Falronl>ridg<\ C.J.K.B., at the trial of the action without a jury, 
in favour of the plaintiff.

( 'lute, J. (delivering the judgment of the Court): —The plain
tiff acted reasonably throughout, assuming that, even under the 
circumstances detailed by him, he had no right to get on the car 
while in motion, and his so doing was not the proximate cause 
of the injury. Having once reached the top of the car, the ' r 
aimed at by the rule was past. He had the right to go where his 
duty called him, which was to the caboose, and to do so to pass 
over the cars and to avail himself of the ladder in question. This 
car was made up and d part of the train. Its defect was 
known to the inspector, whose duty it was to remedy tin- defect 
to the extent that it should not he dangerous if used. This he 
attempted to do by removing the lower step, but left tin re
mainder of the ladder in the dangerous condition in which it was 
at the time of the accident. The plaintiff made a reasonable 
inspection of the train, he going down one side and his brakeman 
the other. The morning was dark and the defect was not dis
covered. The question of contributory negligence was one of 
fact for the trial Judge, who has disposed of it in favour of the 
plaintiff. I see no ground to interfere.

Appeal dismissed irith costs.

HUDSONS BAY CO. v. BARRY
Saskatchewan Supreme Court. Ilaultain. C.J. \urrmher -JS. |!»I4.

Chattel mortgage ( § 11 A—7)—Consideration; affidavits 
of—Personal knowledge of affiant.]—Appeal from the decision 
of a Local Master on the sufficiency of a chattel mortgage affi
davit.

Hoffman, for the appellants.
McEwen, for the respondents.

%l

ONT

s.C.

SASK.

S.C.
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Haultain, (—This is an appeal from that portion of the 
decision of the learned local Master at Saskatoon in which he 
overruled and disallowed the preliminary objections taken on 
behalf of the execution creditors to the affidavit of execution 
and bona fides of the chattel mortgage of the claimant under 
which it claims. The objection to the affidavit of execution is 
that it does not state the name, address and occupation of the 
deponent, the subscribing witness. On this point 1 agree with 
the learned Master in holding that the objection was not well 
taken on the authority of Commercial Bank v. Fehrenbach, 4 
Terr. L.R. 335, cited in his judgment. The objection to the 
affidavit of bona fideft is that the deponent being the local man
ager of the claimant bank which is a corporation with its head 
office “outside Saskatchewan” does not state that he is “aware 
of the circumstances connected with the mortgage and has a 
personal knowledge of the facts deposed to.”

The local Master disallowed this objection and cites Uni
versal Skirl Manufacturing Co. v. Connie if, 17 O.L.R. 114, in 
support of bis opinion. In my opinion the wording of the new 
see. 24 of the Chattel Mortgage Act contained in sec. 22 of the 
Statute Law Amendment Act. 1913 makes the above cited ease 
no ' r applicable. If necessary I should venture with great 
deference to question the correctness of that decision and would 
adopt the reasoning and conclusions of Mr. Justice Riddell.

Prior to the amendment of 1913, our Act required the affi
davit of bona fid es in the case of a mortgage corporation to be 
made by “the president, or vice-president, manager, assistant 
manager, secretary or treasurer of such corporation or by any 
other officer or agent of such company duly authorized by 
resolution of the directors in that behalf.”

In making that provision the legislature recognized that a 
corporation can only act through an officer or agent and speci- 

ers whose authority would be assumt * provided 
that any other officer or agent must be duly authorized as pre
scribed. An analogous requirement of authority to act as agent 
for similar purposes is imposed in the case of the agent for an 
ordinary mortgagee by sec. 7. The new see. 24 passed in 1913 
is as follows: —

9
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24. In the- case of a mortgage or sale of goods to a corporation, tin* 
atlidavit of ho un fuira riKpiiml l»y this Act. and the allidavit of ho nil fill in 
rwpiiml upon the renewal of a chattel mortgage may be made and a 
certificate of discharge or partial discharge of any such mortgage may he 
signed by the president, vice-president, manager, assistant manager, sec
retary or treasurer of such corporation or by any other ollicer or agent of 
the corporation duly authorized by resolution of the directors in that 
behalf, or if the head ofiice of the corporation be outside Saskatchewan, 
then the said affidavit may be made by any general or local manager, 
secretary or agent of the corporation within Saskatchewan; any such 
certificate so signed shall be a valid and effectual discharge or partial dis 
charge without the seal of the said corporation being affixed thereto. Am 
such allidavit by au ollicer or agent shall state* that the deponent i* aware 
of the circumstances connected with the sale or mortgage, as the case 
may Is*, and has a personal knowledge of the facts deposed to.

t'nivirsal Skirt Co. v. (iormlcy, supra, was derided on the 
theory of two classes, the speeified officer* forming one da**, 
and “any other officer or agent” forming the other. It was 
held that as a distinction was drawn between these two classes 
with regard to authorization a similar distinction was intended 
with regard to the necessity for swearing to personal knowledge, 
etc. The new section, in my opinion, completely removes any 
ground there might have been upon v h *h to base tin* latter dis
tinction. In the ease of corporations with head offices outside 
of Saskatchewan the specified officers and any agent may make 
the affidavit without express authorization. The section then 
goes on to say, “any such affidavit by an officer or agent shall 
state, etc.” The several officials mentioned in both parts of the 
section arc “officers” the first list being practically declared to 
be officers by the following words “any other officer.” The 
policy of the Act is to require, first that the affidavit should 
be made by the mortgagee or by some person authorized in that 
behalf by the mortgagee, and secondly, that the affidavit should 
be made by some person “who is aware of the circumstances, 
etc., and has a personal knowledge of the facts deposed to” 
. . . In the case of the first requirement, as a corporation 
cannot make an affidavit, certain named officers are assumed to 
have the necessary authorization. In the second case, an ordin
ary mortgagee is assumed to have a personal knowledge of his 
own business, but there can be no such assumption in the case of 
any officer of a corporation with regard to any particular item
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SASK. of its business. The A et in my opinion requires any officer
r c. whether named by the Act or not to state in the affidavit that

he is aware of the eireumstanees connected with the mort (raye 
and has a personal knowledge of the facts deposed to.

This appeal must therefore be allowed with costs and the 
second objection to the chattel mortgage be sustained.

Appeal allowed.

IRELAND v. ANDERSON.
Saskatchewan Supreme Court Neudnndx, Lumont, mid Brown, JJ.

July 15. 1914.

Bills of hale ($ II—5)—Consideration—Statutory reejuire
nte tits—Sufficiently shewn on face of instrument, when.|—Appeal 
from the order of a District Court Judge dismissing the claimant's 
application under a bill of sale in an interpleader issue.

A. S. Sihhald, for appellant.
A. (1. MacKinnon, for respondent.
T. I). Brown, for sheriff.

The judgment of the Court was delivered by
Brown, J.: It was intimated at the close of the argument in 

this ease that the ap|>eal would be allowed. The learned District 
Court Judge who summarily disposed of this matter in Chambers 
evidently did not have his attention called to the judgments of 
this Court in the eases of Palmer v. May, 18 W.L.R. 676, and 
Patterson v. Palmer, 19 W.L.R. 422. In view of those authorities 
it must be held that the bill of sale in question sufficiently expresses 
the consideration. The affidavit material which was filed on 
liehalf of the claimant shews a primâ facie ease in her favour, and 
entitles her to succeed on a summary disposition of the matter. 
Counsel for the respondent at the close of his argument contended 
that the District Court Judge should not have disposed of the 
matter summarily. That objection, however, if it lie one, is not 
open to the respondent, as he did not cross-appeal.

The appeal should therefore be allowed with costs, the order 
appealed from varied accordingly, the sheriff ordered to withdraw 
from seizure of the horse in question, and the execution creditor 
should pay the claimant's costs of the interpleader proceedings.

A ppeal allowed.
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LATOURNEAU v. CHRISTIE RIEGER REALTY CO.
Saskatchewan Supreme Court, Newlands. ./. (In Chambers).

September 18. 1914.

Receivers (§ I 1 )—Appoint ment Jurisdiction to appoint 
In xchom rested —Scope of Master.]—Appeal from an order of a 
Master in ('hamhers dismissing an application to set aside his 
appointment of a receiver.

Rose, for defendants
./. I). Cameron, for Dominion Trust (receivers).
F. E. Hawkins, for plaintiff.

Newlands, J. :—This is a " an order of the Master
in Chambers dismissing an “ at ion to set aside an ex parte 
order made by him appointing a receiver. I am not considering 
the grounds upon which the defendants have asked that this 
order be set aside, because I do not consider them applicable. 
The ground on which the at ion should have been made is
that the Master had no power to make the order appointing tin* 
receiver in this case. By rule 620 the Master in Chambers may 
transact all business that may be transacted by a Judge in Cham
bers. The only power conferred on a Judge in Chambers as to 
the appointment of a receiver is by rule 537, under which he may 
appoint a receiver by way of equitable execution, which is not 
this case, the receiver here l>eing appointed to conserve property 
pending the disposition of the same in the action. By rule 8 of 
the Rules of Law, sec. 30 of the Supreme Court Act, a receiver 
may be appointed by an interlocutory order of the Court in all 
cases in which it shall appear to the Court to be just or convenient 
that such order should be made. The " at ion, therefore, must 
be made to the Court and not to a Judge in Chambers in all cases 
for the appointment of a receiver excepting for one by way of 
equitable execution. As this application could not be made to a 
Judge in Chambers, it cannot be made to the Master in Chambers. 
The provisions of the Judicature Act, 1873, in England, and the 
English Rules of Court, are similar to the provisions of our 
Supreme Court Act and rules, and the procedure followed there is 
as I have above stated. The order appointing the receiver is, 
therefore, set aside with costs.

SASK
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Appeal allowed.
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EMERSON BRANTINGHAM IMPLEMENT 0. v. JACKSON.
Saskatchewan Supreme Court, Brown, J. Mai/ 19, 1914.

Pleading (§ I C—20)—Definiteness; particularity—Uncertain 
and embarrassing defence—Fraud may be pleaded without using the 
ward “fraud,” when and how.]- Appeal from a decision of a 
Master refusing to strike out the defendant’s counterclaim and 
part of his amended defence.

T. .S'. McMorran, for plaintiffs.
II. T. Bigelow, for defendant.

Brown, ,1. :—The original statement of defence was, in my 
opinion, very uncertain and embarrassing, and quite justified the 
application made in reference thereto. Had 1 been making the 
order in that case I would have allowed the plaintiffs their costs 
of the application as costs to them in any event. That order, 
however, is not before me. The amended pleading is in much 
better form, and shews with reasonable clearness what the de
fendant's real defence is. 1 am not going to decide on this 
application whether the allegations made constitute a ground of 
defence or a right to counterclaim. I think the defendant has 
acted wisely in pleading in the alternative so as to guard against 
being shut out from such relief as the trial Judge may find him 
entitled to.

It is not true, as contended for by counsel for the plaintiffs, 
that fraud ;s alleged for the first time in the amended pleading. 
In par. 9 of the original defence fraud is alleged against the plain
tiff, although the word “fraud” is not used, so that the defendant 
is quite entitled to plead fraud in his amended defence. I am 
of opinion, however, that the plaintiffs are entitled to further and 
better particulars as to the fraudulent representations. In what 
way were they fraudulent? I presume it was because the 
plaintiffs them knowing them to be false or with a reckless 
disregard as to whether they were true or false. (See forms til 
and (>2 in (Mgers on Pleading, tith ed.) The plaintiffs are entitled 
to know with particularity what the real grievance is. I am of 
opinion also that the plaintiffs an* entitled to know whether the 
represc were made "n writing or verbally, and if verbally
by whom : Rules 148 and 14'.#.

As to the counterclaim, it is true that the defendant pleaded 
this counterclaim without leave, and the plaintiffs were entitled

4
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to apply to strike it out. 1 think, however, that the learned 
Master exercised a wise discretion in allowing the counterclaim to 
stand rather than striking it out and compelling the defendant to 
go to the expense of making a further application to be allowed 
to plead the same.

The order, however, as to costs on the application, should have 
been different. The order of the learned Master will, therefore, 
he varied, in that the defendant will he required to furnish the 
particulars as aforesaid within two weeks, and the plaintiffs will 
have their costs of the motion It» the Master, the same to he costs 
to them in any event. The plaintiffs will also have their costs of 
this appeal, the same to he costs to them in any event, of the

.111penl allowed in part.

POWELL v. NORTH SASKATCHEWAN LANDS CO.
Sankalehewan Supreme Court, llaultain, ( Brown ami El wood, JJ.

Sovrmbtr 28. 1914.

Receivers I 1) Appointment .! ur indict ion of Judge in 
Chambers—Scope of—Original ami appellate powers of Supreme 
Court.]—Application to continue the appointment of a receiver.

C. IV. Hoffman, for applicant.
The judgment of the Court was delivered by
Brown, .1.: This is an application to continue the appoint

ment of the National Trust < Ltd., as receiver. This company 
was appointed as such for a limited time by the Master in < ham- 
bers. An application was then made to a Judge in Chambers 
to continue the appointment, and as the Judge expressed some 
doubt as to his power as a Judge in Chandlers to make the order, 
a motion at his suggestion was made direct to this Court. The 
statement of claim shews that in this case the main item of relief 
s< light is the appointment of a receiver, and the National Trust 
Co., Ltd., are mentioned in the claim as the parties to he appointed. 
The defendants have not appeared to the action, and I judge 
from the material on file that they are quite satisfied that the 
appointment should he made. There can In» no question as to 
the power of this Court to make the order asked for. and under 
the circumstances it should, in my judgment, he made, as the 
plaintiff should not he delayed longer in getting his relief. I think
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*___ it should In- stated, however, that the plaintiff's proper course
R. C. was to have had his application dealt with by a Judge in Chambers 

in the ordinary way, and to have come before this Court by way 
of appeal. It seems advisable that any doubt as to the proper 
practice should be removed. I am of opinion that under our 
rule of Court No. 130 the Judge in Chambers had jurisdiction 
in this matter. This rule is very general in its scope. It stipu
lates that in all cases not otherwise provided for, where there has 
been default in appearance, the plaintiff may apply to a Judge 
in Chambers * Igment. There is no rule under the English 
practice similar to this. As the appointment of a receiver was, 
as already intimated, a portion of the relief sought for in the 
statement of claim, application to a Judge in Chambers, in my 
opinion, would come within the scope of the rule. The order 
should therefore go. and, as the trust company is one approved 
of by the Government, their appointment should be continued 
without the necessity of security being furnished. The plaintiff 
should have leave to apply to a Judge in Chambers for such 
further relief as he may at any time desire and be entitled to.

A p plication granted.

BLACK v. MAG ILL.
Saskatchewan Supreme Court, FI wood, ./. April 11. 1914.

[Stephen* v. liannati. 14 D.L.R. 333. and Meiyhen v. Couch, 9 D.L.R. 829, 
referred to.]

Vendor and purchaser (§ I B -5)- Payment of Purchase 
Money—Recovery of Failure of Title.]—Appeal from the decision 
of a Local Master fixing the measure of damages on failure of 
title upon a sale of lands.

./. C. Martin, for appellant.
Williams, for respondent.
El.wood, J. : This is an appeal from the judgment of the Local 

Master at Saskatoon, holding that the measure of damages 
sustained by the plaintiff should be the difference between the 
contract price and the value of the land at the time the contract 
was broken, and directing a reference to the Local Registrar to 
ascertain the value of the property at the time the contract was 
broken.

It was admitted before me that the agent of the registered 
owner of the land in question purported to sell the land to one

3
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Hayfuse, that Hayfuse sold to Schwalm, who sold to Paquette, 
Who sold to the defendant; that the defendant entered into an 
agreement of sale to one Boyee, who assigned his agreement to 
the plaintiff. Apparently the various transactions were by 
agreements of sale. It was also admitted that before the final 
payment became due from the plaintiff to the defendant the 
registered owner repudiated the authority of the agent to sell 
to Hayfuse, and he, Hayfuse, brought an action against the 
registered owner for specific performance, but the action was 
dismissed.

On behalf of the it was contended that the agreement
itself provided that in the event of the failure of title the pur
chaser was only entitled to the return of his money with interest, 
and in any event, apart from the agreement the plaintiff was only 
entitled to the return of his money and interest. 1 am of opinion 
that the first contention is well taken, and that the agreement 
itself provides that if there is claim by any person affecting the 
title to the land, then the purchaser shall have no claim for 
damages, but shall only In* entitled to the return of his money 
and interest. So far as the second contention is concerned the 
respondent referred to the cases of O'Neill v. Dr inkle, 1 K.L.H. 
402; Hutchinson v. Schleuter, 8 VV.L.H. 087; Hopkins v. (irazebrook, 
0 B. & C. 31; Engel v. Filch, 38 L.J.Q.B. 304. The leading cases 
in favour of the appellant's contention are Flureau v. Thornhill, 
2 Wl. HI. 1078, and Ha in v. Fothergill, L.H. 7 11.L. 158. In the 
latter case the various decisions up to that time are fully dealt 
with including the eases of Hopkins v. (irazebrook, 5 LJ.K.B. 05, 
and Engel v. Filch, supra, and it would appear from a considera
tion of Haiti v. Fothergill that that decision overruled Hopkins v. 
(irazebrook. Engel v. Filch appears to have been decided on the 
ground that tin* defendant, having failed to do everything in his 
power to compel possession to be given up, and having failed to 
do all he could to complete tin* conveyance, was liable for damages. 
In O'Neill v. Drinkle, 1 S.L.R. 402, while the learned Judge 
expressed his opinion that un 1 - the system of land transfer 
which we have in this province tl principle of Flureau v. Thornhill 
did not apply here, yet he did not actually decide the point. In 
the ease of Stephens v. Hannan, 14 I).L.H. 333, the Court en banc 
of the province of Alberta held that the Knglish rule as to damages
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in the case of breach of contract for sale of land should be applied 
in that jurisdiction, notwithstanding the fact that they have the 
Torrens System of Land Titles. I agree with the view of the 
Supreme ( ourt of Alberta rather than that expressed in O'Seill 
v. Drinkle. It is quite true that our system of land transfer is 
*' * r than that of England, but even under our system diffi
culties with regard to equitable titles may arise. It was expressly 
held in the ease of Haiti v. F other gill, L.K. 7 ILL. 158, at 195, 
that a vendor who had merely an equitable estate and who agreed 
to sell the land would be entitled to the benefit of the rule if it 
should appear that his title were defective and the sale should 
not be completed on that ground.

It will be quite clear that difficulties which would arise as to 
the condition of an equitable title would not be any less under 
our system of transfer than under the English. In Morgan v. 
Hassell, (1909) at 1 K.B. 357, Fleureau v. Thornhill and Bain v. 
Fothergill were followed. In Rankin v. Sterling, 3 O.L.R. 040, 
Bain v. Fothergill was also followed, as was done in the province 
of Manitoba in Meighen v. Couch, 9 I).L.K. 829. In some of the 
cases in England which have been distinguished from Bain v. 
Fothergill and Flureau v. Thornhill the defendant had expressly 
covenanted that he had a good title and would give a good title; 
in the case at bar it will be noticed that by the agreement the 
purchaser accepted the title of the vendor, and there was nothing 
to my mind that the defendant could have done to obtain a good 
title to the property; the registered owner of the property re
pudiated the original sale by the agent, and the purchaser under 
that sale brought an action for specific performance and was 
unsuccessful. The defendant derived his title through a chain 
which originated in this sale by the agent which the (’ourt refused 
to enforce. There was therefore nothing that the defendant 
could do; and the case to my mind appears to come squarely 
within the principle of Bain v. Fothergill, supra. The appeal will 
therefore he allowed and the order appealed from varied by pro
viding that the plaintiff shall be to the return of the
purchase price paid by him together with interest thereon. There 
is no allegation in the claim that the plaintiff has been put to any 
expense in connection with searching of the title. The defendant 
will have his costs of this appeal. Appeo/ allowed.

7
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McNEILL v. McEACHREN.
Prince Edward Island Supreme ('ourt, Hasznrd, ,/. February IS, 11)14.

Limitation of Actions ($ IV C—107)—Interruption of Stat
ute—Removal of liar—Promise or Acknowledgment, Conditional or 
Otherwise When Ineffective.] -Action tried before Hon. Mr. 
Justice Haszaro at the last November term of the Court at 
Summerside.

The action was brought to recover the amount of a bill of 
exchange dated April 0, A.I). 1 IK)"», at 3 months for $561.38, 
drawn by plaintiffs (under the name and style of the (iaspe Lumber 
Mfg. Co.) and accepted by defendant, together with interest.

The declaration contained two counts, one count on the bill 
of exchange and a second money count for interest and on accounts 
stated. To this the defendant as to the first count denied the 
acceptant' - of the said bill, and second as to the second count, 
never indebted, and for a third plea as to the first count that the 
cause of action did not arise within six years. Upon these pleas 
issue was found. On the trial it was claimed by the plaintiffs’ 
counsel that a verdict must of necessity be found for the plaintiffs 
on the count for interest as the plea of the Statute of Limitations 
was not made to extend to that count. An application being made 
by defendant's counsel to amend—by extending the plea of the 
Statute of Limitations to the whole declaration the amendment 
was allowed.

Judgment was given for the defendant.
IV. E. Bentley, K.C., for plaintiff.
IV. S. Stewart, K.C., for defendant.
Haszard, J.:—In addition to proving the acceptance of said 

bill by the defendant some evidence was given by Mr. IL H. Acorn 
that defendant had been working at New Glasgow, N.S., with 
J. M. Clark during the last two years.

One of the plaintiffs, Roderick McNeill, also gave evidence 
that defendant had been working with Clark he understood at 
$2.50 per day. Witness also said that he wrote defendant for 
payment at different times, and produced a letter April 1, 
1008 (which was put in evidence by plaintiff) from defendant, 
he said in writing defendant he asked for payment of draft and 
said the letter produced was an answer to his request. He further 
said that he had a conversation with defendant just before June

P.E.I
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29, 1912, in w uch convtTsation defendant said he would pay him. 
This in effect comprised the evidence in behalf of the plaintiffs. 
Putting aside the letter of April 1, 1912, the debt would be barred 
by the Statute of Limitations as the 6 years would expire on July 
9, 1911, from the due date of the acceptance.

The question, therefore, to be decided is as to whether the 
statement made by defendant in the letter of April 1st, 1908, 
is a sufficient acknowledgment of the debt or promise to pay so 
as to take it out of tin* statute.

As the letter is the all important factor in the case, I give its 
full text; it is as follows:—

Souris,
Mr. R. J. McNeill, April, 1st, 1908.

Dear Sir,—1 received your letter of the 2Hth inst.. and do snv that you 
are misinformed about me getting $5 per day. There is no such wages paid 
here. I got $3 per day for six months in 1907. I was idle the winter of 
1900-1907 and I am idle this winter of 1908. 1 have a family of six to support 
and rent to pay and school tax to pay and to support a family these times 
when everything is so very dear, it takes all I can earn to live. I will not 
sign a warrant of attorney of any man as it would put me in a worse position 
than I am at present; there is no benefit to you to have it either. You must 
wait until 1 am in a position to make you a payment. At present 1 can do 
nothing; I have been unwell all winter.

Yours truly,

It is necessary in order to take any case out of the operation 
of the statute or to deprive any party of the benefit thereof that 
the acknowledgment or promise shall be made or contained by 
or in some writing to be signed by the party chargeable thereby.

Many decisions have been given and much conflict of opinion 
existed for many years as to the* effect of written promises and 
undertakings until eventually it was set at rest in 1827 by the 
decision of the King’s Bench in Tanner v. Smart, 0 B. & C. ()03, 
which has ever since remained a leading case. In that case the 
defendant was proved to have said, “I cannot pay the debt at 
present, but will pay it as soon as I can.” There was no evidence 
of his ability to pay. It was there held that proof of ability to pay 
was necessary to turn the conditional promise into an absolute 
one; and there was, therefore, no sufficient acknowledgment to 
take the case out of the statute.

In the 2nd ed. with supplement of Darby & Bosanqnet’s 
Statutes of Limitations, p. 08, referring to this case of Tanner v. 
Smart, it is stated as follows:—
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Ever since the decision in Tanni'r v. Smart it has been settled law that 
nothing can take a debt out of the Statute unless it amounts to an express 
promise to pay or an unconditional acknowledgement of the debt from 
which such an express promise may be implied.

In a largo number of cases since Tanner v. Smart tin1 law as 
there laid down has been approved of.

Hart v. Prendergast (1845), 14 M. k W. 741, 744, Parke, B., 
says:—
There is no doubt of the principle of law applicable to these cases, since 
the decision of Tama r v. Smart; namely, that the plaintiff must either shew 
an unqualified acknowledgement of the debt, or, if he shew a promise to pay 
coupled with a condition, he must shew performance of the condition. 

Smith v. Thorne (1852), 18 Q.B. 134, 143, Parke, B., says:—
There has been no question since Tanner v. Smart, that an acknowledgement 
of a debt must in order to take it out of the operation of the Statute of 
Limitations be sufficient to support the promise laid in the declaration, 
namely to pay on request. . . . That acknowledgement must now 
be in writing; but it must still support a promise to pay on request either 
by shewing on the face of it an unconditional promise to pay or by the 
collateral fact of the performance of the condition, or the occurrence of the 
event, by which the promise is qualified.

Buckmasler v. Bussell (1861), 10 O.B.N.S. 745, Williams, J., 
in his judgment at p. 740-750, says:—
The principle upon which tin* acknowledgement of a debt operates to bar 
the Statute of Limitations has been settled ever since the case of Tanner v. 
Smart, and him been fully expressed on different occasions since in Courts 
of common law, but it has never been better expressed than it was by Vice 
Chancellor Wigram in Philips v. Philips, 3 Hare 299. where that very 
learned Judge with characteristic lucidity, says: The legal effect of an 
acknowledgement of a debt barred by the Statute of Limitations is that of 
a promise to pay the old debt, and for this purpose the old debt may be said 
to be revived. It is revived as a consideration for a new promise. But the 
new promise and not the old debt is the measure of the creditor’s right. 
If a debtor simply acknowledges an old debt the law implies from that simple 
acknowledgement a promise to pay it. for which promise tin* old debt is a 
sufficient consideration. But if the debtor promises to pay the old debt 
when he is able or by instalments, or in two years, or out of a particular 
fund, the creditor can claim nothing more than the promise given him. 
That is the true principle.

In the case of Chasemore v. Turner (1875), L.R. 10 Q.B. 500, 
Lord Chief Justice Coleridge, in a very lengthy and learned 
judgment, and although delivering a minority judgment, reviewing 
the previous cases hearing upon the question, says:—
That the question throughout has been simply upon the interpretation of 
a few words in the document (sued on) because upon the principles that arc 
to be applied to the construction of this document, I apprehend there ought 
to be, and I believe there is, no difference of opinion at all; indeed it has

A
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P.E.I. been settled not merely by the ease of Tanner v. Smart, and by other coses
S.C. to which we should he bound to pay great deference, but which are not 

binding authorities; but it has also been settled by a Court which does 
bind us. by the Court of Exchequer Chamber, in the case of Smith v. Thorne 
(one of the cases before referred to).

Applying the law, therefore, as I believe it to be now settled 
by the case of Tanner v. Smart, G B. & C. G03, and Smith v. Thorne,
18 Q.B. 134, is there anything in the letter of the defendant pro
duced in evidence which amounts to an express promise to pay 
or an unconditional acknowledgment of the debt from which 
an express promise may be implied? I am of opinion that there 
is not. The words are: “ You must wait until 1 am in a position 
to make you a payment, at present I can do nothing." In those 
words, in my opinion, there is neither an express promise to pay or 
an unconditional acknowledgment of the debt, but even if there 
was a conditional promise then there has not been any sufficient 
evidence given of defendant’s ability to pay. On the contrary, 
defendant's letter put in by plaintiff negatives any such ability.

The verdict will be entered for the defendant.

Judgment for defendant.

CAN. CANADIAN PACIFIC R. CO. v. CALGARY.

Ry. Coin. Board of Railway Commissioners. October 29, 1914.
Railways ($ II B—17a)—Cost of highway pavement through 

subway.]—Application by the City of Calgary for an order adding 
the cost of the highway pavement through the subway ordered 
on its application in which the plan then submitted did not shew 
any street paving. The cost of the subway had lx*cn apportioned 
GO per cent, to the railway and 40 per cent, to the city.

Chief Commissioner Drayton said the practice of the Board 
had been not to interfere with the municipal right to lay any kind 
of street pavement it chose; but where pavements already laid 
at the expense of the municipality had lieen destroyed by the 
construction of a subway ordered, the new pavements and the 
cost thereof have been treated as part of the undertaking called 
for by the order of the Board. But where as here the street had 
not l>ecn paved prior to the construction of the subway, the cost 
of paving should not be so considered. The application would 
lx* dismissed.

Commissioner Good eve concurred.

1
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DOMINION SUGAR CO v. GRAND TRUNK, CANADIAN PACIFIC 
CHATHAM WALLACEBURG & LAKE ERIE AND PERE MAR 
QUETTE R. COS

Hoard of Hailiray Commissioners, April .'50, lit 14.
( arriers ( § J V ( ' U—i»36)--Through freight—Two com

panies' lines—Local shunting—One company for same distance 
—Charges—Railway Commission.]—Application for a reduc
tion in commodity rates on sugar in carloads from Wallaceburg 
to Hamilton and Toronto.

Tin: Chief Commissioner:—1 am of the opinion that the 
minimum loading must he increased. I would increase it at 
the present from thirty to forty thousand pounds, with the re
sult that while the applicant is treated absolutely fairly, and 
gets a proper reduction in its rate, the two objecting lines—the 
Grand Trunk and Canadian Pacific—will actually earn $(1.75 
per ear more than they get at the present time.

Tm: Assistant Chief Commissioner concurred.
Mr. Commissioner McLean :—The situation as now pre

sented is that there exists all the year round from Mon
treal to Toronto and Hamilton, rates of 14 cents and 15 
cents respectively. Admitting that the summer basis is at
tributable to water competition, it is not satisfactorily shewn 
in evidence why this basis is continued during the winter. 
To the extent that it is so continued, what is before the Board 
is a commodity rate on a rail basis. Looked at from this 
standpoint the disparity in the rate on a rail basis from Wallace
burg. as compared with that from Montreal, has not been justi
fied. The disposition recommended brings about a parity, and 
I agiee.

MONTREAL LIGHT, HEAT AND POWER CO. v. GRAND TRUNK RY CO
Hoard of Ifaiheay Commissioners. May 20, 1914.

1. Railways( s ll |;—15)—,Ti kikiuction—Qvkntiox of law—Prm.ic inter
est—-Indemnity —Uish. damai.e mt ix.it ry—Property—Employ 
ees—Trayklli.no ihhi.ic—Railway Act. sec. 250.

Cmler sec. 250 the Hoard has jurisdiction to authorize the laying of 
a gas main under the tracks of a railway company, by a public utility 
company, an ad.’iiccnt land owner, and to fix the amount of damages 
payable for the privilege, imposing as terms and conditions precedent, 
that the applicant must undertake full responsibility for maintaining 
the gas main and indemnify the respondent from any loss, damage or 
injury to its property, employees, or the travelling public.

9

CAN.
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CAN.

Rv. Com.

QUE.

K.B.

Application for authority to lay a gas main from the ap
plicant’s new works to the Lachinc Canal, across the leasehold 
property of the respondent.

The application was granted.
O. //. Montgomery, K.( for the applicant.
W. C. Chisholm, K.C., for the respondent.
Tin: Chief Commissioner decides that there is no question at 

all as to the public necessity of the work, nor is there any other 
way in which the necessary access can be reasonably obtained ex
cept across the railway company’s property, and that an Order 
should be made.

Commissioner McLean concurred.
Order granted.

FONTHaL GRAVEL CO. v. GRAND TRUNK R. CO.
Board of Railway Commissioners, Canada. February 9, 1914.

Carriers (§ IV C—525)—Regulation of Rates and Tolls.]— 
Application against the G.T.R. and the Niagara. St. C. A* T. R. 
Co. for the re-establishment of a rate on moulding sand, which had 
been increased from 90c. to 81.00.

Commissioner McLean held that the through rate was not 
unreasonable. It has been recognized that a two-line or a three- 
line haul, may, within limits, have a justification for being higher 
than the single-line rate for the same distance. Here the rate 
for the two-line haul is the same as for the one-line haul.

Chief Commissioner Drayton concurred.
Order aecordi ngly.

DEMERS v. LÉVEILLÉ.
Quebec King’s Bench, Sir Horace Archambeault, C.J.. Trenholme, Cross, 

Carroll and Gervais, JJ. April 29. 1914.
[Demers v. Lêveillé, 11 D.L.R. 22. affirmed.]

Bills and notes (§ I A—4a)—Filling in blanks.]—Appeal 
from Quebec Court of Review.

Desaulniers <t* Valleê, for
Lamothe, St. Jacques Lamothe, for respondent.

Appeal dismissed.

^047
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HOME BANK OF CANADA v. MIGHT DIRECTORIES 0NT.
Ontario Supreme Court, Appellate Division, Meredith, C.J.O.. Maclaren, 7T 

Magee, and Hodyins, JJ.A. May 1, 1914.

Party wall (§ 1—12)—Lateral support—Placing fluor- 
joists—L'use ment—Extent of right. J—Appeal by the defendant 
from the judgment of Fuleonbridge, in favour of the
res

/*’• McKay, K.( and Gideon Grunt, for the appellant Co.
E. I). Armour, K.C., and A. E. Knox, for the plaintiff bank.

Meredith, ( \J.(). :—Tin* inference 1 would draw from the 
evidence, and the ci it es 1 have mentioned is, that
the wall in question is not a party wall, and that the 
most that the circumstance that in erecting the building 
on the respondent’s land provision was made for placing 
the floor joists of a building in the south wall and sup
porting them by the wall, and for the fire-places and flues, 
indicates, is. that the wall was to In* used for
those purposes, and that all that the appellant has acquired is 
the right to use the wall for those s.

Fpon the whole, I am of opinion that the Chief Justice came 
to the right conclusion, and that the appeal should he dismissed 
with costs.

See also Harry v. Desrosiers (1908), 14 B.C.R. 120.
Maclaren and Hodgins, JJ.A., agreed.
Magee, J.A., dissented. Appeal dismissed.

ABITIBI POWER & PAPER CO. v. SMART. QUE.
Quebec Su/teriitr Court, Hruneau, J. Sc/dcmln r 12. 1914. g q

Corporations and companies (§ V B 1 170)—Action for 
price of shares—Tender of shares—Exception.]—Motion of dilatory 
exception by defendant.

Casgrain tV Co., for plaintiff.
Chauvin <(• Co., for defendant.
Brvneau, J., held that it was not a ground for a dilatory 

exception asking the stay of the action that plaintiff suing for the 
price of company shares had not tendered the shares either before 
or with the action. Motion ditmxmrd.

2972
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QUE.

s. c.
SHIP v. CROKER.

Quebec Superior Court, liruneau, J. September 10, 1914.
1. 1'i.KAin.Nti (§1 N —110)—Motion for paktktlarb—Written aohkkmkxt— 

X kocksity—Dismissal.

Motion for pari i.
Jacobs, Hall, Couture & Fitch, for plaintiff.
Hr own, Montgomery <1* McMichael, for defendant.
Bhvneau, J.:—The Court, having heard the parties by their 

counsel; having examined the pleadings and documents of record, 
and deliberated :—

Whereas the plaintiff’s motion for particulars alleges:—
Whereas the defendants allege in paragraph 0 of their plea that the 

plaintiffs entered into un agreement with the lessees of a hull known as 
"New Grand" without stating when the said agreement was entered into 
and whether the same was a written agreement or a verbal agreement

Therefore that this Court be pleased to order the defendant to give 
within three days from judgment to be rendered on the present motion, 
the date on whieh the said alleged agreement was made, and to state whether 
said agreement was made in writing or verbal. In all with costs.

Considering that the defendants’ motion does not allege the 
necessity of the particulars asked for;

Considering that the plaintiffs must have knowledge of those 
particulars if it is true that they entered into such agreement ;

Considering the motion is unnecessary and unfounded:—
Doth dismiss the said motion with costs.

GUAY v. PROVIDENT, ETC., INS. CO.
Quebec Superior Court, Panneton, J. June 30, 1914.

Insurance (§111 I)—(iO)—Accident insurance—“Confined to 
the house” and unable to travel.J—Action upon an accident insur
ance policy.

Howard, McLennan & Aylmer, for plaintiff.
Mousseau d* (iagné, for defendant.
Panneton, J., held that where an accident causes neuras

thenia, for the treatment of which the patient has to lead an 
outdoor life though incapable of travelling any considerable 
distance, the risk is not covered by an accident insurance policy 
which limits liability to injuries which not only prevent the 
assured from travelling but by reason whereof he is “confined to 
the house.”

A ctio n dism issed.

5
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FORTIER V. BRUNET. QUE.
Quebec Superior Court, H'cir, J. January 5, 1914. s~r"

Husband and wife (§111 114)—Marriage contract—En
forcement of.]—Action by the widow to recover balance of money 
due under the marriage contract.

Archambault & Co., for plaintiff.
Pelletier & Pelletier, for defendant.
Weir, J., held that the non-registration of the marriage con

tract during the lifetime of the husband «lid not invalidate a 
stipulation thereof whereby the wife was, in the event of her 
surviving her husband, to receive a specific sum in lieu of dower; 
the grant l>eing an onerous contract and not a gratuitous donation.

-------- Judgment for plaintiff.
MAJOR V. BIRCHENOUGH.

Quebec Superior Court, Charbonncau, J. February, 1914.

Motions and orders (§ II 11)—Debtor (larnishec -Order to 
produce books of account.]—Motion by pi for an or«l«*r to
inspect books of account in tin* hands of tin* garnishee.

Pcrran <§• Co., for plaintiff.
Drown, Montgomery «V Co., for garnishix*.
Viiarbonne.au, J., liehl that under article 561 V.P. Que. the 

Court may order the production of any books or documents 
shewing the debtor's assets and the examination of any |x*rson 
capable of giving information thereon. The garnishee must 
permit inspection of all records of the garnishee company relating 
to its transactions with the defendant. Order made.

BIGLANDS v. JOHN McDOUGALL CALEDONIAN WORKS CO.
Quebec Su/wrior Court, Bruncnu, ,/. September S, 1914.

Pleadings (§ I J—65)—Particular*—Action by workman 
against employer—Personal injuries.] Motion for particulars.

(ioldstein <<• lieulac, for plaintiff.
McLennan, Howard <fc Aylmer, for defendant.
Brvneau, J.. held that plaintiff, suing for i>ersonal injuries 

said to have l>een received in the course of his employment with 
defendant, should Ik- ordered to give particulars under his declara
tion as to the nature of the accident, when and by whom la* was 
employed for the defendant, the nature of his employment, and the 
check numlHT under which In* worked, also the nature of tin* 
injuries and why he claims his incapacity therefrom is permanent.

Motion allows!.

3
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QUE.

K. it.

COX v. PHŒNIX INSURANCE CO.
Quebec King’* Bench, Sir Horace Archambcaull, C.J., Trcnholme, ('roux, 

Carroll and Hermis, JJ. April 29. 1914.

Insurance (§ III E 1 87)—Fire insurance—Policy describing
as “occupied” Failure to notify of vacancy on renewal.

(ireenshields A Co., for appellant.
Foster it* Co., for respondent.

The Court affirmed the judgment of the Superior Court, 
Sir M. M. Tait, C.J., dismissing the action. The failure to dis
close to the insurance company when the policy was renewed 
that the house in which the insured household furniture were 
situate was vacant, although the goods were described in the 
policy as situate in a dwelling house “occupied by the assured,” 
and its continued vacancy for two years, constituted a conceal
ment of a material fact which rendered the policy void.

Appeal dismissed.

WILD v. KLEKER
Quebec King's Bench, Sir Horace Archambeault, C.J., Trcnholme Lavergnc, 

Cross and Carroll, JJ. June 25, 1914.

Partnership (§ I -3) Creation—Condition of amalgamation 
contract Payment of prior trade debts as of a fixed date.]—Appeal 
by defendant from the judgment of the Superior Court maintain
ing the action.

Elliott A Co., for appellant.
Atwater A Co., for respondents.

The Court held, affirming the judgment appealed from, that 
on the amalgamation of two businesses into a partnership with a 
condition that each party should pay off the liabilities of his own 
business “as at the first day of May,” a reasonable time must be 
allowed to make the payments. It is sufficient if the party has 
acted promptly and without causing trouble to the other. The 
other party cannot repudiate because payment of debts was not 
made at that date. He will be liable in damages for his refusal 
to carry out the agreement where payment was promptly made 
and vouchers were produced for all but an insignificant amount 
before the end of May. The damages awarded by the verdict 
were not excessive, and were warranted by the evidence.

Appeal dismissed.
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REDDY v. RUTHERFORD.

Quebec Court of King’s Bench, Sir Horace Archambeault, C.J.. Trenholme, 
Lavergne, Carroll arul Gerçai», JJ. January 10, 1014.

[Reddy v. Rutherford, 43 Quv. 8.C. 299, affirmed.]

Brokers ($ II B—12)—Compensation—Option.]—Apiw-al from 
43 Que. S.C. 289.

Gouin A Co., for appellant.
Foster ci* Co., for defendant Rutherford.
L. T. Maréchal, K.C., for respondent Drummond.

The Court held, affirming the judgment appealed from, that 
an option to sell within a certain delay and a subsequent agree
ment, within the delay or an extension thereof, to sell to a third 
person at an advanced price and to divide the surplus In-tween 
the owner and the optionee, does not, on the failure of such 
subsequent agreement, constitute a mandate between the owner 
and the optionee entitling the latter to a commission on a later 
sale made by the owner.

Appeal dismissed.

HALLIDAY v. MAXWELL.

Quebec Court of King's Bench, Sir Horace Archambeault, C.J.. Trenholme, 
Lavergne, Cross and Carroll, JJ. June 25, 1014.
|Maxwell v. Holliday, 44 Que. S.C. 52, affirmed.)

Fraudulent conveyances ($ VIII—41)—Alimony decree— 
Voluntary conveyance pendente lite.| Appeal from the Montreal 
Court of Review. Maxicell v. Holliday. 44 Que. S.C. f>2.

McKeown it* Hoirin, for appellants.
Cotton ci* Westorer, for respondent.

The Court held, affirming the judgment appealed from, that 
a married woman who obtains a decree for separation and for 
alimony against her husband Incomes his creditor in resjiect of 
the alimony and may maintain an action paulienne against him 
and his donee to set aside his voluntary conveyance made pending 
the separation procec " t whereby the realization of the alimony 
might be defeated. leers v. Lemieux, ô Que. S.C. 128, applied.

QUE.

K. It.

Appeal dismissed.

5
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ROY ?. DENIS.
(Jut Inc Kina's Hntch, Sir Horace Archambeault, ( ' J, Trenholnic, Carroll and 

demain, JJ. January 24, 1914.

Appeal (§ VII K 310) What renewable—Question of Costs,
,/. Cartier, for appellant.
./. Demers, for respondent.
The Court of King's Bench, Que., will refuse to interfere 

with a judgment upon appeal solely upon a question of costs 
unless some principle has been violated in the disposal mad as 
to costs. The ap(H‘al was dismissed, but without costs on account 
of the rv> 's position before the Court.

A ppeal dism isseil.

ROSENTHAL v. CITY OF MONTREAL.
Quebec Court of Review, Archibald, Saint-Pierre and Hutchinson, JJ.

November 29, 1913.

Highways (§ IV A (i—1 5(i)—Obstruction in /{midway City 
Permit for Alterations -lirinyiny in Parly /{expansible Montreal 
Charier, see. 548.) Appeal in an action for damages due to an 
automobile running into a pile of earth left unprotected by lights 
on a city street. The jury found liable both the city and La- 
franco the mix-en-cause brought in under see. 548 of the Montreal 
Charter, 02 Viet. eh. 58

Trihey <V Co., for plaintiff.
Archambault A' Co., for defendant.
A. Delisle, K.C., for mix-en-cauxe.
Ait<'inhalo, J. (for the Court of Review) said the judgment 

would be confirmed. Section 518 of the Charter requires a 
plaintiff suing the city of Montreal for damages of this kind to 
make such |M*rson a party as the city > by notice as
having acted under its permit. On the city giving the name 
of such party in a notice after action brought against it, the 
plaintiff served a copy of his action upon the mis-en-cauxe calling 
him in as party to the suit, together with the notice of the city 
alleging that any fault was the fault of the mix-en-cauxe. This 
was sufficient without the necessity of any special allegations of 
fault by the plaintiff against the mix-en-cauxe.

Judy me nl affirmed.

83
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PLANTE v. DALMAS PULP CO.
(Jut Inc Court of Hent ir, Lemuui, A.C.J.. Mcf'urkill ami Htllmu, JJ.

Jura 30. Hil l.

CORPORATIONS AND COMPANIES ($ VI A .'Hit) \Yiniling U/I
Lear? to mu com/Mtny in liquùlation J urisiliction.\ A|>|nniI from 
tin* Superior Court, Lettelivr, .1. dismissing the plaintiff's action 
on an exception to the form.

./. F. Ilnilji, for plaintitT.
C hoquette, (inli/nuiilt «V ('•>., for defendants.
The Court of Review held ( Belle xv. .1., dissenting) that the 

authorization to sue a company in liipiidation for an alleged 
balance of salary due the plaintiff cannot be effectively given 
by a Judge of the Superior Court for the district of Rolterval in 
the Province of Queliev when the winding-up order had hern 
made by a Judge of another district of the province, to wit. a 
Judge of the Superior Court for the district of (Quebec at the city 
of (Quebec. Such authorization, whether it be to sue in the same 
district or elsewhere, can be granted under see. 22 of the \N inding- 
up Act, H.S.C. UNNi, < h. 114, only by the tribunal of the judicial 
district in which the winding-up proceedings are being carried on.

I*er McComkii.l, .1. : The public interest demands not onlx 
that the winding-up order should be applied lor and granted in 
the district in which the coqioration had its principal place of 
business (R.S.C. MM Hi. eh. 144, sec. Ill), but that all proceedings 
relating to the winding up should also be taken in the same dis
trict. I do not mean to say that the plaintiff might not have 
sued in the district of Rolierval, but, before doing so. he must have 
I teen authorized by a Judge of the district of Quel mm* upon petition 
presented to him there in Chambers. .1 y»/wal ilismissni

ROBILLARD v. GALERIES PARISIENNES, LTD.
Quetne Court uj Hirmr, Sir Chariot /*. Ifai olson, C.,/ . Irrhilnihl uni/ So nl 

I’,, 11, .1.1 .1 tm 13

Landlord and Tenant (§1 2) Creation <•/ Helot mush t 
Formal Lease not Fircnleil.\ Appeal b\ rexirw from the Superior 
Court, Lafontaine, J.

Anger*, De Lorimier «V Co., for plaintiffs
Fontaine and Lain lie, for defendant.
The Cot itr oe Review said that the dispute was whollv upon 

a ipiestion of fact as to whether there was a contract of lease, 
and upon the evidence reversed the judgment appealed from and 
dismissed the action. .1/ /«<»/ all> tr <1
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SCHLIEFER v. KAUFMAN
Quebec Court of Review. Archibald. Saint-Pierre, ami Mercier, 77.

March 7, 1» 14.

Brokers ( § 11 B—10)—Heal estate broker—Sale—Variation 
in terms—Commission contract—Right to commission.]—In
scription in review of u judgment rendered in the Superior 
Court, by which the plaintiff’s action was dismissed with costs.

Trikey, Bercovitch tV Kearney, for the plaintiff.
H. <1. dcLorimier, K.C., for the defendant.

Saint-Pierrk, J. :—In the present ease, it has been proved 
beyond doubt that the agent who first found the purchaser and 
who was the procuring cause of the sale of Kaufman’s pro
perty, was Auerbach, and not Schliefer. Auerbach was there
fore entitled to the whole commission.

In my opinion Schliefer was duly appointed the agent of 
Kaufman and authorized by the latter to find a purchaser for 
his property ; (2) that at the time of that appointment, another 
agent for the same object had already been appointed ; (3) 
that Lehrer was first discovered by Auerbach, the first agent 
who began negotiations with Kaufman in the name of his pro
spective purchaser ; (4) that when Schliefer discovered Lehrer 
as a purchaser he simply met the man who had already been 
discovered by the first agent Auerbach ; (5) that Schliefer’s 
having put Lehrer in communication with Kaufman, constitutes 
the full extent of his participation in this affair. This probably 
contributed to bring the sale to an earlier issue, but it did not 
have the effect of depriving Auerbach of his acquired right, re
sulting from the fact that he had been the first discoverer of 
the prospective purchaser and that he had already begun nego
tiations in his name with Kaufman, the vendor ; (G) that in the 
absence of a special agreement to that effect, the commission, 
which, as a matter of fact, represents the price of the agent’s 
services cannot be divided between two agents who might have 
been entrusted with the sale of the same property ; (7) that it 
having proved that Auerbach had been the first discoverer of 
Lehrer and the procuring cause of the sale, he alone was en
titled to the commission.
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For these reasons, but not for the reason assigned in the QUE.
judgment pronounced in the first instance. I have come to the c.R.
conclusion that said judgment of the first instance should be 
maintained and it is so maintained with costs.

ALLEN v. CREPEAU.
Quihic Court of Review, Tellier, lie Lor inner ami Cm "shields. JJ 

June 30, 11)14.

Contracts (§11 C—140)—Time—Sen ins of Consult ivy En
gineer Reporting on Mining Property—Per burn Rate.]—

The Court or Review increased the amount allowed in the 
Superior Court. Where a civil engineer is engaged to go to a 
distant place, in this case another province of Canada, to 
inspect and report on a mine at an agreed remuneration of $.'»() a 
day, this is presumed to apply to all the time he is necessarily 
away from his office on that business.

Casgrain A Co., for plaintiff.
Crépeau A Coté, for defendants.

Appeal allowed.

WOO CHONG KEE v. FORTIER.
Quebec Court of Review, Tellier, DeLorimier anil Crunshields. JJ 

March 13. 1014.

Automobiles (§ III C 300) Car operated by other than owner 
—Owner's liability by statute.] Appeal from the Superior Court, 
Mercier, .1. Appeal dismissed.

E. G. Place, for plaintiff.
Pélissier A Co., for defendants.

The majority of the Court (Tellier, J., dissenting) held 
that under article 1400, K.S.Q. 1909, if a person receiving injuries 
from an automobile establishes a fault on the part of any one in 
charge of that automobile, the owner of the automobile who had 
allowed it to lie operated by the person at fault is liable for the 
resulting damages. This action was governed by the law prior 
to the statute 3 (ieo. V. eh. 19, sec. 3, which in effect relieves 
plaintiffs in future cases from proving fault. The judgment 
lx‘low was confirmed as to the result.
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NORTHERN TRUST CO. v. COI DWELL.
Manitoba Court »</ Ap/ical. Hum II. C..I.M.. 1‘rnlue, Cameron, mol 

Hayyurt, ././. I. Xorcnibcr .*{», lull.

| Aortheni Trust Co. \. Cold well. IK U.L.II, 512. tillirmvd.|

Debt ( § I*—1 )—Life insurance gift to creditor—Effect on 
right of action for creditor's debt.j—Appeal from Manitoba 
King's Bench. Mathers,

('. P. Wilson, K.( and IV. ('. Hamilton, for defendant, ap
pellant.

Sir James Aikens, K.(\, and A. ('. Ferguson, for respond
ent, plaintiff.

A ppeal d is m issed.

McKEOWN v. LECHTZIER.

Manitoba Court of Appeal, Howell, C.J.M., liichards, Perdue. Cameron, 
and Haggart, JJ.A. May 15, 1911.

[McKeown v. Lechtzier, 15 D.L.R. 15, affirmed.)

Landlord and tenant (8 III -99)—Eights and liabilities 
of parties—As to rent After surrender of premises.]—Appeal from 
decision of Curran, J., McKeown v. Lechtzier, 15 D.L.R. 15.

A. ,/. Andrews, K.C., and IV. H. Curie, for defendant.

The Court dismissed the appeal without calling upon re
spondent's counsel.

A ppeal dismissed.

Mi <AY \ SEXSIWTH
Manitoba A i nil's Hindi. Macdonald, ./. •lulu 14. |!t| J.

1. L.XNDixmn and tenant (§ III A—40) ('rops—Agreement 
Forfeituri of lease Fights and liabilities of parties\ — 

Action in respect of a lease.
A. McLeod, for .
.1. IV. limn n, for defendant.

>1 \<-Donald. .1.. reviewed the facts and held that plaintiff 
must stand by the settlement he had made with defendant.

Action dismissed.

A4C
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DUNN v RURAL MUNICIPALITY OF ST. ANNE.

Manitoba King’» Bench, (lait, J. July 14, 1914.

Damage* (| III V 305) Apportionment of—Defendant - 
Breach of duty—Liability of municipality Municipal Act, 1004 
(Man.).] - Action in damage* for interference with drainage of 
plaint ill 's lands.

C. F. Fullerton, K.C., and G. C. Lindsay, for plaintiff.
II. I\ Black wood, for defendant.

(î alt, .1.: I think that in the present case when the defendant 
municipality took upon themselves to put in the culvert they were 
under obligation to provide and maintain an outlet sufficient to 
carry off the water that otherwise would have flowed across the 
road at that point.

I think, moreover, that when the municipality deflected 
the water from Little River into the ditch along IVIIand’s road 
they were under an obligation to so construct the ditch that it 
won 1<1 carry off the water without injury to the plaintiff’s contigu
ous land. . . . Vpon the facts 1 think the plaintiffs are
entitled to recover.

The learned Judge also held that no preliminary notice of 
action such as is required under the Municipal Act (Man.), sec. 
ffff7, relating to highways and bridges, is necessary in an action 
under sec. 5 Iff A (added in 1004) for damages for the overflow of 
water on adjoining lands from the damming up of a highway 
ditch by the municipality, and that sec. 5 Iff A, as to arbitration, 
is permissive only, and the claimant may instead bring an action.

Judgment for plaintiffs for SHI2.50 and costs.

QUEBEC, MONTREAL AND SOUTHERN R. CO. v. THE KING.

h'rchrifurr Court of Canatta. I wit ttr. J. \ovembcr 19, 1914. 
Statutes (§11 A—104)—Construction—Meaning of words 

—Mandatory or discretionary.]—Petition of right to recover a 
sum alleged to he due to the suppliants as a railway subsidy. 

lion. F. L. Brique, K.C.. for the suppliants.
F. L. Lavcrty, K.C., for the respondent.

Avdette, J. :—The authority to grant a subsidy under the
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statute is not mandatory but purely discretionary, and essenti
ally a matter of bounty and grace on behalf of the Crown; 
creating no liability to pay the same enforceable by petition of 
right. Moreover, on the facts of the case the suppliants are not 
entitled to the relief sought herein. There will be judgment in 
favour of the respondent.

Judgment an ordingly.

THE KING v. MACPHERSON.

Kxrhrt/urr Court of Cumula, t'a sur hi, ./, April 27. 1914.

Eminent domain (§ 111 C—154)—Expropriation—Compen
sation—Eights of Mortgagor—ltonus.\—On the 14th April, 
1913, the Crown, represented by the Minister of Public Works, 
registered a plan and description under the Expropriation Act 
for the acquisition of certain property in the city of Toronto 
for post-office purposes. Five days prior to such registration 
the defendant H., on behalf of certain other defendants, en
tered into an agreement for the purchase of the property in 
question for the sum of $100,000. The Court found that at the 
«late of the agreement to purchase neither H. nor the defend
ants for whom he bought were aware of the intended expropria
tion by the Crown, although th<* property had not been previ
ously in demand in the real estate market.

Anglin, K.C., and Dtfries, for defendants.

Cassels, J.:—Held, that the price paid for the property by 
the defendant II. should be taken as its actual market value for 
the purpose of compensation.

2. That the defendants were not entitled as a matter of right 
to have ten per cent, added to the market value of the property.

3. Where there is a mortgage upon property in which the 
mortgagor stipulates for a bonus to be paid him in case the 
principal is sought to be paid before the mortgage falls due, the 
Crown expropriating before that event must assume tin* pay
ment of such bonus in addition to paying the value of the pro
perty taken.
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RHEINHARDT v. THE “ CAPE BRETON.” CAN
Exchequer Court of Camilla (Xova Scotia Admiralty District), Drysdalt. Ex~C

Ijoral Judge.

Collision ($ 1 A- 1) Shipping Damages Minx un of. |
Motion to vary the registrar's report. The claim was against 
defendant steamship for damages for collision with plaintiffs' 
schooner, the “Guide."

IV. A. Henry, K.C., for plaintiffs.
II. Mellisli, K.G., for defendant steamship.

Duyhdalk, L.J. in A dm., held that in a case of collision I-et ween 
a steamship and a fishing schooner owing to t In» fault of the steam
ship, by which the fishing vessel is so much injured as to prevent 
her continuing on her trip to the fishing grounds, the fair measure 
of damages is the estimated value of a prospective catch of fish 
by the injured vessel had she been able to make the trip.

Order confirming report.

THE “BELLAS.”
Exchequer Court of Canada (In Prize), Casuels, ./ Dw mini |.Y I'M I

A dm I ha LTV I § 11 Hi Prize Court Agreenie it of purrhn.se 
by neutral prior to tear Subset/ta nt com/delion by bill of sab1 
Detention order.] Application on liehalf of the Crown for an 
order for the detention of the German vessel “ Bellas," which 
reached Itimouski on July 2!). 1V14. to take on a cargo of IuiiiImt, 
and was in process of loading at the declaration of war lietween 
Great Britain and Germany on August 4, 1914 The ship was 
seized on August Ô by the Canadian authorities, and later re
moved to the port of (Quebec.

E. L. Newcombe, K.C., Deputy Minister of Justice, for the 
Crown.

A. ('. Hill, for the claimant, Orlando do Mdlo de lb-go, of 
Lisbon, Portugal, who claimed the ship had Is-en sold to him by 
the former German owners on July 3, 1914, although there had 
lieen no change of flag up to the time of seizure.

Mr. Neurombe put in the ship’s papers in evidence, produced 
with the affidavit of the Collector of Customs at (Quebec. These 
included the muster roll, the ship’s certificate, and the certificate
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of admeasurement, and proved the (lermati nationality of the 
Ex. e. vessel with a registered home port at Hamburg. He also proved 

notice of the issue and service of the writ had been published 
five times in the Montreal and Quebec new? rs, designated 
under Order II, rule 21, of the Prize ( 'ourt Rules, 1914. Trans
lations were also produced and filed under Order XV, rule 20. 
The Collector of Customs at Quebec was called as a witness for 
the Crown.

Mr. Hill, for the claimant, called C. Pollen, the master of the 
“Bellas.” He also put in certain cablegrams to shew the claim
ant's interest in the vessel and the bona fobs of his claim; also 
a formal bill of sale of the ship dated UsImhi, Novemlier 10, 1914. 
It was conceded that the claimant had no right to fly the Portu
guese Hag until October 7. 1914, the date on which it was said that 
the Portugese ics had authorized the nationalizing and
enregistering of the vessel.

Cassklk, .1.: Both under the old authorities and under the 
decisions of our own Courts, the transfer must be perfected before 
declaration of war, by a proper bill of sale. Here there is no claim 
put forward that would < this defendant (the claimant), a 
Portuguese subject, to have this ship handed over. His claim 
would be dismissed with costs, and the order for detention of the 
ship and cargo until further order would go against the (icrman 
owners, as in the “Chile" case.

8 C. HARBOUR COMMISSIONERS OF MONTREAL v. SYDNEY, CAPE
BRETON AND MONTREAL STEAMSHIP CO.

Supreme Court of Canada, sir Charles Fitzpatrick. C.J.. hlinglnn, buff. 
Anglin, uiul Hrtulcur, •/•/. Mag IS. 11114.

| Sgtlneg. C. It. tic.. Shun ship Co. \. II. C. of .Montreal. 2» D.I..K. 
HJH. iillirmv.1. II P l.lt. HI4. ov**mile.l.|

Statutes (§11 A—95)- (^instruction of Exchequer Court 
—Action in—Board of Commissioners—AUgligcnce—Author
ities Protection Act, 1893.] Appeal from the judgment of the 
Exchequer Court of Canada. The appeal was dismissed.

A. B. Angers, for the appellants.
Meredith, Macpherson, Hague, Holden d- Shaughnesty, for 

the respondents.
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HOWARD v. STEWART.
Sujmtnv Court of ('moula, Davos, hhngton. Duff. Anglin a rot Hrodvur, JJ 

October 13. 1914.
[Howard v. Stncart. 23 Quv. K.B. HO. reversed; hut sec 9 Kdw. VII itjup.) 

eh. 24. me. 4. H.S.Q. art. 1572 ]

Pvblk' Lands ($11 22) Eights of locaiee Colonization 
lands in Quelwc.| Appeal from tin- ( 'ourt of King's Bench, appeal 
side, Province of Quebec, Howard v. Stewart, 23 Que. K.B. SO, 
affirming the judgment at trial in favour of defendant.

The matters in question related to the validity of a transfer 
of his settlement rights on Crown lands, as holder of a “location 
ticket " issued prior to July 1, 1909, and consequently not affected 
by the Quefjec statute, 9 Kdw. VII. eh. 24, sec. 4. That statut» 
provides that lots sold or otherwise granted for settlement after 
July 1, 1909, should not for five years following tin* date of the 
location ticket lw sold by the holder.

,/. E. Martin, K.( and Ferdinand Hoy, K.C.. for plaintiff 
appellant.

(I. (!. Stuart, K.C., and Hausseau, for defendant, respondent.

The majority of the Court held (Davies, J.. dissenting) that 
tin* holder of a location ticket issued prior to July 1, 1909 (9 Kdw. 
VII. eh. 24, sec. 4), for colonization lands in Quebec had an interest 
in the land capable of being sold. In case of sale the purchaser's 
title Is-came absolute on issue of the letters patent. Such title 
was good, even if unregistered, against a purchaser from the 
loeatee after the issue of letters patent who had notice of tin* prior 
sale.

A ft/real allowed.
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considered ........................................................................................ 914
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Stoddart v. Owen Sound. 8 D.L.R. 032, considered ......................  476
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versed ................................................................................................. 828
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Thacker Singh v. V.P.R. Co., 15 D.L.R. 487, affirmed...................... 511
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VASES—con I i n uni.
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00, applied .......... 140
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how limited ....................................................................................... 293
Land certificate—Cancellation of, based on a forged transfer—

How construed under Land Titles Act................   294
Plans—Effect of registration if any transfer made thereunder. 3fi 
Transfer—Registration—Certificate of title—Unregistered claim 158

LIBEL AND SLANDER—
Newspaper—Retraction by — Delay in retracting—Effect as to

damages .......................................................................................... 5tifl
What actionable—Persons defamed—Charging tendency to publish

“pretended clerical scandals”.................................................... 56fl

LIFE INSURANCE—
See lx HI RANGE.
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LIMITATION OF ACTIONS—
Injury to property culvert—Periodical flooding of land—Continu

ing damages—Statutes of Limitation ........................................  834
Interruption of statute—Removal of bar—Promise or acknowledg

ment, conditional or otherwise—When ineffective ................ 971
To xvliat claims applicable—Recovery of personalty........................ 709
When action is barred—Fraud ............................................................  871
When statute runs—Fraud ................................................................ 871

LOCAL OPTION—
See I NTOXICATIMi LlQVOBS.

MALM IOCS PROSECUTION—
Termination of prosecution—Proof without production of record. 131

MARRIAGE—
Form of—Celebration de facto—Validity ..........................................  661

MASTER AM) SERVANT—
Claim for wages—Contract of lease—Action during long vacn

tion—(Quebec) ................................................................................ 663
Construction work by contractor — Employer's duty to protect 

passers-by—For what acts of contractor employer is liable—
Employing competent contractor, effect of ................................ 630

Damages — Damaged car — Defective ladder — Notice—Statutory 
duty—Railway Act. R.S.C. 1906, ch. 37. sec. 264—Breach of
rules—Proximate cause of injuries ............................................  961

Damages—Negligence of f<dlow-servant—Infringement of muni
cipal by-law—Protection of public ..............................................  511

Defective instrument—Negligence—Knowledge of defect—Appre
ciation of danger—Acceptance of risk ........................................ 761

Duty of master—Safety as to place and appliances—Broken cable
—Negligence ......................................................................................  412

Duty to warn—Workmen at tramway crossing—Approaching
cars—“Defective system” ............................................................... 82

Employer — Duty incumbent on — Independent contractor—Duty
entrusted to—Injuries—Damages ................................................. 563

Injuries—Death—Appliances—Conditions—Employer—Duty of —
Risk unnecessary .............................................................................. 960

Injury — Mistake — Ratification — Workmen’s Compensation Act.
R.8.Q. 1909 .......................................................................................... 656

Injury to servant — Explosion — Reasonable care—Proper appli
ances—Unnecessary risk ................................................................ 629

Injury to servant of contractor—Joint liability of proprietor and 
of independent contractor, when negatived—Absence of super
vision—Tests ...................................................................................... 301

Master’s liability — Proper places to work — Proper system —
Materials—Common law liability—Notice ................................ 666

Personal injury—Negligent order of superintendent—Workmen’s
Compensation for Injuries Act ...................................................... 332
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MASTER AND SERVANT—continued.
Railway employee»—Locomotive engineer—Duties as to precaution

—Collision—Liability for injuries ..............................................  *40
Servant’s assumption of risks—Fellow-servant's negligence 1
Verdict under common law liability—“Defective system." when

negatived—Fellow-servant's negligence 127
Workmen’s Compensation Act—Procedure—Appeal—Error of

fact....................    20
Workmen’s ( ompensation Act—Procedure—Arbitrator—Submit

ting questions to Judge—Time for 20

MECHANICS’ LIENS—
Materials—Supplying — Lien—Time for filing — Mechanics’ Lien

Act ( R.C. ) ........................................................................................  533

MINES AND MINERALS—
Coal mines—Dominion lands—leases—Failure to begin operation*

—Forfeiture ...................................................................................... •

MORATORIUM—
Foreclosure decree—Its form under Act ' *

MORTOAOE—
Fraudulent discharge—Fraud brought home to mortgagor's agent 

—Onus of benefited party
Fraudulent discharge—Mortgagor benefited by. though without 

knowledge of the fraud—Effect ................................................

MOTIONS AND ORDERS—
Debtor garnishee—Order to produce 1 Kinks of account
Oder—N.B. Railway Act. C.S.N.R.. ch. M. sec. 17—Purchase

money—Payment into Court—Service of—Setting aside 1M0
Railway company—Expropriation proceedings—Order restraining

arbitrators—Rights of owner ................................ ....................
Summary judgment after appearance—Default in delivery by de

fence—Motion pending ................................................................

MOTOR VEHICLES—
See ACTOMOBII.ES.

MVNIC1PAL CORPORATIONS—
Ifv-laws—Early closing Act—Petition—Affidavit—Sufficiency. 14!* 
By-laws—Early closing—Petition—Requirement» 140
By-laws; Resolutions; “Questions”—Validity—Three readings—

Enactment 22(1
Contractor—Excavation work—Delay in furnishing grades—En

gineer’s certificate—Extras—Delay in work—Damages.......... 408
Contracts—Completion—Final certificate—“Hold back” of portion

of contract price ............................................................................  408
Contracts—Municipal council—Exclusive lighting franchise—E-

tablishment of municipal lighting service—Validity of 7*18
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Ml XK IPAL ( IHIP(MATIONS—ronlitiunl.
Electric light—Erection of pole*—Limit* of municipality—Terri

tory subsequently added—Ambiguity—Intention ...................... 958
Municipality—Public nuisance—Abatement of vi et armi*—British

Columbia ..........................................................................................  540
Municipality—Public wrong—Redress—Action for bv Attorney-

(leneral—British Columbia ..........................................................  540
Obstruction of sewers—Overloading the system—Additional sewers

—Liability, test of ..........................................................................  470
Olticers—Powers of—Engineer — Certificate under construction

contract—Reconsideration—Clerical error, correction of 408

NEC LICENCE—
Absence of privity—Untrue statements—“Negligently but not

fraudulently” made—Effect, as basis of action ...................... 1
Contributory — Injury avoidable notwithstanding — Last clear

chance—Ultimate negligence ................................................... «309
Contributory negligence—Injury avoidable notwithstanding—

Ultimate negligence ....................................................................... 145
Dangerous place—Insecure electric pole—Injury to servant of in

dependent contractor—Liability of owner of pole, how limited 92 
Dangerous premises—Building in course of construction—Duty to

licensee .............................................................................................. 45
Injuries to children—Dangerous attractions—Trespassers............... 538
Injuries to children—Municipal grounds—Gravel-pit...................... 537
Open well—Duty of owner — Trespassing animals—Defendant's 

knowledge — Open Wells Act (Saak.)—Rural Municipalities
Act (Sask.)—Assumption of risk .................................................. 077

Shipping company—Notice of arrival of goods—Elevator—Stor
age—l/oss—Insurance—Damages ................................................. 580

NEWSPAPER—
Provisions of Newspaper Act—Benefits of Libel Act—R.S.M. 1913.

ch. 113 ................................................................................................ 092

NEW TRIAL—
New evidence—To impeach witness—Effect ....................................  29
Newly discovered evidence—Probability of different verdict, gov

erning principle ............................................................................. 29

OATHS—
Swearing without kissing the book, legality of—.Judicial discretion

—Lack of formal requisites .......................................................... 280

PARTIES—
Joinder—Defendant—Both personal and representative capacity. 14 
Plaintiff—Wife suing as—Husband’s authorisation, when essential 

—Quebec C.C.—Libel—“Simple administration.” scope of. 347
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PARTNERSHIP—
Creation—Condition of amalgamation contract—Payment of prior

trade debts as of a lived date .............................. .....................  UNO
Expiration of—Renewal of lease by one partner—Repudiation—

Action against co-partner—Right» of partie» .............. 022
Surviving—Competing business—Purchaser—Lending credit to—

Realization of partnership assets—Trustee—Meaning of. 000

PARTY WALL—
Lateral support—Placing thior joists—Easement—Extent of right 077

PLANS AND PLATS—
S«*c Land Titi.kn (Torrens system).

PLEADING—
Amendments—Striking out—Re-insertion in another form, how

treated .............................................................................................. 330
Definiteness; particularity—I'ncertain and embarrassing defence— 

Fraud may la- pleaded without using the word "fraud.” when
and bow ............................................................................................  000

Estoppel—Special pleading —When not necessary..............................500
Libel—Facts in aggravation of damages—May be pleaded, when. . 330 
Mortgage—Redemption—Validity of first mortgage—Joining prior

mortgagee—Action to enforce second mortgage..........................  781
Motion for particulars—Written agreement—Necessity—Dismissal 07N 
Particulars—Action by workman against employer—Personal in

juries ................................................  070
Pleas and answers—Absolute right to defend—Test for nncondi

tional leave........................................................................................  048

PRINCIPAL AND AGENT—
Agent acting without authority—Verbal sale—Part performance —

Remedy in equity—Breach of warranty.........................................882
Agent's intention—Undisclosed principal—No authority—Ratifi

cation ..................................................................................................  800
Contracts by agent—Necessaries ................................  807
Undisclosed agency—Husband as wife's agent—Right to sue both.

how limited ......................................................................................  483

PRINCIPAL AND SURETY—
Contract—Surety—Release of—Surety deprived of right under

contract—Omission by contractor ..............................................  478

PUBLIC LANDS—
Rights of locatee—Colonization lands in Quebec................................  001

RAILWAY COMMISSIONERS—
Jurisdiction—Question of law—Connections and switches—Rail

way Act. secs. 178-228 ..................................................................  014

RAILWAYS—
Construction of road—Statutory powers—Negligence—Damage . 834
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K A HAVA YS—continued.
Cost of highway pavement through subway .................................. 974
Crossings—Crossing by other railway—Contract to “maintain"

—Future increased traffic—Effect ........................................... 56
Farm crossings—Re-opening—Reservations—Railway Act. sec. 252 907 
Fences — Railway Act — Two contiguous parallel lines — Private

lands—Responsibility—Apportionment of—Joint tort-feasors 388 
Jurisdiction—Question of law—Public interest—Indemnity—Loss, 

damage or injury—Property—Employees—Travelling public
—Railway Act. sec. 250 ............................................................  975

Obstructions of water—Culvert—Negligence—Damages............... 834

REAL ESTATE AGENTS—
See Brokers.

RECEIVERS—
Appointment — Jurisdiction of Judge in Chambers — Scope of —

Original and appellate powers of Supreme Court..................... 967
Appointment—Jurisdiction to appoint—In whom vested—Scope

of Master ..................................................................................... 965

RECORDS AND REGISTRY—
As notice—Effect of recording—Actual notice, effect of................. 305

SALE—
Acceptance; Retention—Dilatory complaint of shortage and un

fitness ......................................................................................... 196
By description—“New 1912 cars"—Fraud ...................................... 953
Conditional sales—Reserving property in goods until paid for—

Partial payments as liquidated damages—Vendor’s lien.......  672
Conditional sales—Vendor’s name, stamped or affixed—Plate re

moved by purchaser—Effect—Conditional Sales Act.............  672
Delivery—Standing timber—Severance—Effect of ......................... 489
Effect—What passes as appurtenance—Sale of mine—Reservation 

of “earnings” till delivery of possession—What within—Coal
stored—Cash and book debts ..................................................... 877

Passing of title—Delivery grain storage ticket—Presumptions,
how rebutted .............................................................................. 10

Passing of title—Delivery —Sufficiency of—Retention of vendor’s
lien ............................................................................................... 489

Vendor’s lien—Loss of—Parting with possession ..........................  489
Warranty—Stated conditions and warranties exclude implied

warranty, when .......................................................................... 204

SCHOOLS—
Right to tax exempted companies—Municipal by-laws fixing assess

ment of companies—Public Schools Act—Municipal Act— 
Validating legislation, how limited .......................................... 261
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SEARCH AND SEIZURE—
Force in executing search warrant.............................................. . 351
Search warrant on gaming house charge—Producing warrant 351

SECRET COMMISSIONS—
Employee receiving secret commission—Criminal offence—Rail

way freight conductor spotting cars.......................... 283

SEDUCTION—
Widow—Action by ; for own—Damages—Consolidated Ordinances

(Alta.)—Unmarried female 832

SHERIFF—
Levy by. under execution—Judgment creditors’ priority on moneys

realized—Right to. out of sheriff's bank account—Tm»t. 275

SOLICITORS—
Disbarment—Misappropriation of money—Restitution 54fi
Fee on settlement —- Taxation — Appeal — Reference back New

evidence—Finding for same amount............................................. 314
Solicitor’s lien—On judgment by his exertions—Priority |K5
Suspension—rounds for—Not accounting for client’s money . 502

SPECIFIC PERFORMAX( E—
Damages—Alternative relief—Court of Equity—Jurisdiction 713
Oral agreement of vendor to re purchase—Statute of Frauds as a

defence—Action by vendee for specific performance 350
Sale of land—Agent's receipt— Purchaser in possession—Prill

<• y mi's instructions—Formal agreement ................................ 157
Sale of land—Notice of rescission—Right to remedy.................... 504

STATUTES—
Appeal—Arbitrator’s award—Question of law or fact—Written

notice—Railway Act (Can.).......................................................... 587
Award in addition—Dismissal for cause .......................................... 710
Construction—Chattel mortgage—Renewal statement filed by

order—Validity—Rights of execution creditor ...................... 154
Construction—Meaning of words—Mandatory or discretionary. 087 
Construction of—Exchequer Court—Action in—Board of Com

missioners—Negligence—Authorities Protection Act. 1803. .828.000 
Construction—Railway Commission—Jurisdiction—Occupation of

lands by railway ........................................................................... 854
Construction—Subdivision of land—Sale of lots—No compact piece 

—Severance of entire block—Damages—Arbitration—Railway
Act (Can.) ........................................................................................  557

Construction of — Technical compliance — No one prejudiced —
Mechanics’ Lien Act (Sask.) ....................................................  524

Creek—Meaning of—Loses its identity when—Placer Mining Act
(Yukon)—Interpretation ..............................................................  515

Landlord and tenant—Statute 8 Anne. ch. 14. sec. 1—Reason for 
passing—Protection of landlord—Creditors—Collusion of— 
Judgment by landlord—Effect of ..............................................  919
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ST AT I "IKS—cunt i mini.
hand Titles Act (Alta.)—Meaning of word "land”........................100
Land Titles Act (Alta.)—Meaning of words “After a certificate

of title lias been granted therefor”.......................................... 107
Master and servant—Demand for wages—Magistrate’s jurisdiction

—Master and Servant Ordinance (Alta.).................... . 710
Newspaper Act (Man.), 1013. cli. 143—Requirement-» under the

Act ....................................................................................................... 01*2
Placer mining claim—Action to vacate—Adverse claimant—Con

sent of commissioner ......................................................................  515
Placer Mining Act—Illegal or fraudulent—Mortgagee—Title of 515 
Strict or liberal construction—Penal statutes.................................. 858

TANKS—■
Arrears of—Promissory note—Lands not specified—Judgment —

Election—Assessment Act. 1904 (Ont.)...................................... 711»
Distress of goods for—Conditional sale—Vendee's interest under—

—Vendor’s rights, how limited—Onus ........................................ 543
Lien—Assessment—Charge resulting—Specific on each lot. 718
Lien for—Enforceable for action—Assessment Act. 1904 (Ont.).. 718
Sale—Deed—Curative Act ....................................................................  181*
Tax sale—Right to redeem—Notice—Limitation—Land Registry

Act....................................................................................................... 956
What taxable—Crazing leases 114

TELEPHONES—
Dominion and provincial companies—Jurisdiction—Discretion— 

Unjust Discrimination—Competitive and non-competitive—
Duplication—7 & 8 Edw. VII. ch. 61, part 1. sec. 1(b)... 778

Tolls—House of a religious community—Business toll.................. 21*.

THEFT—
Receiving stolen goods—Alleging the theft 201

TORTS—
Negligence—Death caused by fumigating a building—Rule of con

tribution by hlamahle parties ...................................................... 323

TRIAL—
Discretion—Recalling witness on collateral issue as to credit........ 71*1
Jury—Form of verdict—Further deliberations—Change of verdict

—Misdirection by Judge—New trial .......................................... 679
Jury—Judge's charge to—Discussion of facts—Opinion of Judge—

Discretion of jury ............................................................................  761

TRUSTS—
Rights, powers and duties—Management of trust—Non-compliance 

with terms—Evidence—Admissibility .......................................... 044
Trustees—Rights of cestui que trust—Accounting to...................... 944

VAGRANCY—
Essentials of offence—Wanderer without means of subsistence . . 341
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VENDOR AND PURCHASER—
Agreement of Hale—Penal clause—Failure to pay purohase-mnnev

—Forfeiture relieved against, when 201)
Contract for sale of land—Agreement that vendor may cancel on 

default — Consequences — Court of Equity — Relief—Prompt 
tender of amount in default "00

Default—Rescission of contract—Retention of moneys paid—De
termination of contract by Court—Coats of 700

Defective title—Adverse claims for taxes—Absence of fraud—Ex
ecuted contract—Remedies, how limited 100

Description—Variance between signed contract and conveyancer's
endorsement—Effect ................................................................ 488

Fraud—Vendor estopped by acquiescence in—Specific performance
against vendor ...................................................................... 050

Payment of purchase money—Recovery of—Failure of title 008
Realty sale—Suh-purchaser—Absence of laches "»76
Rescission of contract—Defective title—Subdivisions—Registra

tion requirements—Non-compliance ............................................ 858
Rescission of contract—Penalty—Equitable relief — "Deposit"

construed .................................................................................... 200

WILLS—
Nature of estate or interest created—"Restraint on alienation"—

Fee .......................................................................................... "4

WITNESSES—
Competency of counsel as witness ................................ 235
Privilege—Authorization of solicitor's act 701

WAREHOUSEMEN—
Railway company as consignee—Breach of contract—Theft—Lia

bility ................................................................................................ 774
Railway company—Breach of contract—Loss of goods—Operation

of railway—Railway Act (Can.)—Action barred, when 774

WORDS AND PHRASES—
“After a certificate of title has been granted therefor" 167
“Any damages on account of any illegal breach thereof" 247
“Confined to the house”.................................................................... 078
“Client of P. N. Anderson”.......................................................... 806
“Copy of petition”..................................................................................... 243
“Corroborated by some other material evidence” 706
“Defective system” ............................................................................. 82.127
"Deposit" .......................................................................  200
"Directly or indirectly enter into competition” 500
“Done under it" ......................................................................................  fi60
“Earnings” ....................................................................  877
“Expectation of pecuniary benefit" ........................................................140
"Extras" ................................................................................................ 408
“Fill"........................................................................................................... 301
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WORDS AND PHRASES—wwlûiMCf/.
‘‘Final certificate” ....................................   408
“Forest products” ..................................................................................... 77
“Fraud" ....................................................................................................... 906
“Grading” ..................................................................................................  434
“Grantee” ................................................................................................. 124
“Hold back” ............................................................................................... 408
"Interest in land” .................................................................................. 100
“In trust" ........................................................................................... 275,418
“Invoice price” ..........................................................................................  949
“Laborers wanted” ................................................................................... 45
“Land" ........................................................................................................ 160
“Liabilities” ............................................................................................. 220
“Maintain" ................................................................................................ 50
“Making a cross with a black lead pencil"........................................ 752
“Necessaries” ............................................................................................. 70
“Negligence on the part of the foreman".............................................. 332
“New 1912 cars” ....................................................................................  953
“Nudum pactum” ....................................................................................  499
“Occupied” ................................................................................................. 980
“Payment of grain tickets only” ........................................................  889
“Pretended clerical scandals” ................................................................  560
"Questions” ............................................................................................. 220
“Relation of lessor and lessee” ............................................................ 603
“Reserves all legal rights he may have”..............................................  800
“Restraint on alienation”........................................................................ 74
“Returning officer” ................................................................................... 752
“Short” ....................................................................................................... 771
“Simple administration" ....................................................................... 347
“Skip" ....................................................................................  127
“Small debt procedure”........................   04
“The operation of the railway” ............................................................ 774
“To be repaid on demand” ..................................................................... 157
“To prevent all disputes and litigation" ............................................  247
“Train-filling” ........................................................................................... 434
"Unmarried female" ............................................................................... 832
“Upon the express condition” .............................................................. 74
“Valuable security" ................................................................................  791
“Variations” ............................................................................................  434
“Voucher for the money paid pending the execution of the formal

printed agreement of vendors” ....................................................  157
“Wholesale purchaser” ........................................................................... 77
“Written notice” ...................................................................................... 588

WRIT AND PROCESS—
Magistrate’s order—Motion to quash—Service of notice—Suffi

ciency of ........................................................................................... 710




