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———

Two motives have induced me to publish this work.
When the original notes of the cases were in manuscript,
a resort to them was often found useful in bringing to
the recollection of the Judges—and not infrequently to
the Bar—rulings and points of practice which have not
beer mentioned in any of the ordinary Law Reports.
As years went on and the manuscript increased to large
proportions it became a question whether the synopsis,
covering as it does every appeal heard in the Council
Chamber for sixteen years, should not be put in print.

The second incentive to publication arose from the
consideration of the important changes made during the
period which this Book covers, not only in the constitu-
tion of the Judicial Committee itself, but also in the
additions made to the Empire; the expansion of admi-
nistrative powers in the older, or the introduction of
applicable laws into the newer Colonies, and still newer
Possessions and Protectorates. The area of judicial
authority and precedent keeps on growing more perfect, -
and yet increases year by year, a more than abundantly
fruitful epoch of development having marked the time
now under review.

Lord Brougham, whose Act of 1833 for the establish-
ment of the Judicial Committee, with the object of
carrying on more effectively and with modern light of
cxperience the work of the ancient Court of Delegates,
whose existence dated from Henry VIIL’s reign (25
Hen. VIIL cap. xix.), thus spoke (History of the British
Constitution) of the Tribunal he had improvised: “It
has been admitted even by those who first objected,
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that this Body has worked admirably.  From the vavioty
of its Judges and from some being always jesent,
uniformity of decision iy preserved, while whatever bo
tho naturo of the caso coming before it, Judges may
onsily bo obtained of the peenline qualifications requived
well to deeido ench.”  TE theso words had their weight
of truth and significanco half n contury ugo, how mu(\h
more glowing ()ll]n{.;.- mright bo pronounced now, when
n long serios of unaltorable decisions have raised up a
mosnie of tho lnw, diversified, no doubt, to suit the
varvied possessions of our multiform Fmpirve.

In contemplating the duties now devolving on the
Judicinl Committeo it is necossary to bear in mind the
numcerous changes which have been made in the com-
position of the Tribunal itself.  In 1871 was passed the
Statute by which, for the first time, paid Judges wero
appointed, and for several subsoquent ycars theso Junists,
assisted often by tho Members eligiblo to sit under
Lovd Broughaw's Act (but still unpaid), worked ably,
sitting, contrary to the traditions of centuries, regulavly
throughout the year. Tho four paid Judges under this
Aet (Sir Jumes Colvile, Siv Barnes Peacock, Siv Montaguo
Smith, and Siv Robert Collior (Lord Monkswell)) are now
dead, and thetr oftices died out with them, but the
It‘glbl.lfi()l\ which followed the Aet of 1871, viz, the
Appellate Jurisdiction Aets of 1876, 1881, and 1887,
have brought into aetion the invaluable services of the
four Lovds of Appeal, who shave the duties of the Houso
of Lords concurrently with those of tho Privy Couneil.
The present Lowds of Appeal, Lord Watson, Lord
Maenaghten, Lord Morris, and Lord 1launen, nced no
words in any book from living lawyer to extol their
reputation. By these Acts also the services of the Lords
Justicos of Appeal, of all Members who from time to
timeo hold or have held ““high Judicial oftices™ within
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the meaning of the Appellate Jurisdiction Acts of 1876
and onwards, and of certain other Members of the
Judiciel Committee (as, for example, Lord llobhouse
and  Sir Richard  Couch, nominated under ILord
Broughaw’s Act and a provision of the 1887 Act), have
been utilised.

Viewing the changes for the dispensation of Law
during tho last sixteen yecars, thero come first in im-
portance tho various clusses of petitions for leave to
appeal from the Supreme Court of the Dominion of
Canada, founded in 1867 by the British North Amecrica
Act. The Act was at fiest applicable only to the four
Provinces of British North America which then joined in
tho bond of Iederation.  Now, in 1893, cvery Province
and all adjunctive territerics—some inhabited only by fur
and scal hunters—of British North America, save alone
Newfoundland, have enteved into the homogencous whole
of the great Dominion. By the Dominion Act of 1875
(38 Vict. ¢. xi.), there was cstablished, with the approval
of ITer Mujesty’s legal advisers, a final Court of Appeal
for the combined Provinces. To this Supreme Court
every Provinee could nppen] and its decisions were
by the Act to be final, saving only ler Majesty’s pre-
rogative to allow an appeal to England.

The exercise of Her Majesty’s prerogative to grant an
absolutely last hearing in England has been frequently
invoked. Tor convenicnee of reference, the cases are
orouped together in Part IL. of this work. In the period
named, petitions or appeals have also come before the
Judieial Committee for ke first time from the new
Colonial possessions of Bechuanaland, Cyprus, Griqua-
land, and Zululand. An appeal has been heard from -
Benin in the Niger Protectorate. loven the places just
named fall far short of exhausting the lately opened
avenues of litigation. North Borneo under its chartered
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company has now a right of appeal. The Africa Order
in Council of 15 October, 1889, has created a large
number of Consular Courts, with rights of appeal through
the Appeal Courts of the Cape and Bombay to the
Queen. Almost every West African Colony has now a
separate Supreme Court of Appeal of its own, instead
. of, as formerly, one Supreme Court for the series.
Furthermore, the Samoan group of islands, in the
Western Pacific, under the Order in Council of
13 August, 1877, has a right of appeal to the Supreme
Court of Fiji, and thence to England. By like Orders
in Council, 28 November, 1889, and 13 December, 1889,
the Consul-Generals in Morocco, Siam, and Persia are
authorized to allow to British subjects a right of appeal
to the Privy Council. '

The work has cost me many laborious hours, but
these were at the same time brightened by hopeful
anticipations that the Book will prove useful. My
object has been to give a synopsis of the appeal work of
the Judicial Committee for the past sixteen years. This
appeal work is the main duty of the Committee. It is
not to be forgotten, however, that the labours of the
Tribunal are frequently demanded for the consideration
of other crucial subjects as to which the approval or
disapproval of the Sovereign in Council has to be sought.
These include the numerous questions of Colonial ad-
ministration which come before the Committee by special
reference from Her Majesty in Council.

I have to thank my brother, Mr. Gerald John Wheeler,
Barrister-at-Law, of Lincoln’s Inn, for his assistance in
preparing the “Index of Subjects” at the end of the
Volume. V

G.W.

Councrt OrFicE, WHITEHALL,
July, 1893
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PRIVY COUNCIL LAW.

EXPLANATION.~Tmmediately under the title of each case is given (1) the territory
Jrom which the case comes ; (2) the name of the member of the Judicial Com=
mitiee who delivered the judgment of their Lordships’ Board ; and (3) the date on
which each judgment was delivered.

At the end of the synopsis of every case the law book or baoks in which the
matter has been reported ave given inbrackels. If no report of the case is mentioned,
the letters P. C. Ar. denote that the reasons of their Lovdships for their report to
Her Majesty are to be found in the Privy Council Archives.

As regards practice, it is to be hoped that this work does not leave it unnoticed.
Dicta on established practice or of innovations thereon are put in italics.

1876.

Mahomed Altaf Ali Khan ».
Ahmed Buksh and Others.

N. W. P. Bengal. Sir Roserr CorriEr. Jan. 11, 1876,

Mahomedan Law regarding validity of wills. No writing
necessary. Intention of Testator must be ascertained. Judicial
Committee concur with the High Court in considering that on
the will and on the evidence the whole of the property was
devised as contended by the respondents. Affirmed.

(25 W. R. 121.]

Keet 2.
Smith and Others.

Cowrt of Avches. Lorp CuanceLrLor (Lorp Carrns).
Jan. 21, 1876.

Right of Ministers of Denominational Religions to affix
word ‘‘Reverend” to their titles. The word ¢ Reverend”
not a rightful or legal title, but epithet used as mark of respect
and reverence. It does mot necessarily always mean that the

. B
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person using it is in Holy Orders. Faculty to be issued to
erect a tombstone in a Church of England graveyard with the
word ‘“ Reverend ” upon it. ‘

[1 Prob. Div. 73; 45 L. J. P. C. C. 10.]

Petition under the Endowed Schools Act, 1869
(32 & 33 Vict. c. 56). g

Funds of Dulwich College.
Charity Commission. Lorp SELBORNE. Jan. 27, 1876.

Head master’s claim for compensation. Effect of Act. Head
master has vested interest in his office and emoluments. His
rights not being saved by the scheme, it is remitted to the
Commissioners. Head master’s costs to be paid. Vide obser-
vations of Lord Selborne as to the alteration in procedure
effected by the Endowed Schools Amendment Act, 1873 (36 &
37 Vict. c. 87). Endowed schools cases to be treated as appeals.

[1 dpp. Cas. 68; 45 L. J. P. C. C. 28.]

Phoolbas Koonwur and Another ».
Lalla Jogeshur Sahoy and Others.

Bengal. Sz James CoLvite., ZFeb. 1, 1876.

Suit by co-sharer in joint estate against the alienees of his
moiety. ¢ Law of the Mitakshara.”” Liability of Hindu
widows for debts of their husbands. Inconvenience of em-
bracing in one suit titles to various parcels of land. Limitation
in the case of a minor. Act VIII, of 1859, 5. 246. Act XIV.
of 1859, ss. 11 and 12. Ten appeals. Nine reversed. One
affirmed.

[L.R.3 Ind. App.7; I.L. R.1 Cale. 226; 25 W. R.
285.]

Moung Shoay Att ».
Ko Byaw.

Rangoon. Sir MoNTAGUE SmrrH. Zeb. 4, 1876.

Validity of an agreement made by an agent under duress.
Action for damages by principal. Customs and laws in relation
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to the timber trade between British Burmah and China. Con-
ditions of treaty as to jurisdiction of Siamese Courts where
British subjects are concerned. An agreement made under
duress not voidable in English law if not unconscionable ; but
imprisonment in a country where there is no settled system of
procedure is duress of a wholly different kind. Varied, by a
declaration that the agreement was not binding on the principal,
but that as he had obtained certain timber belonging to the
defendant under it, there should be a deduction in damages
caused by the taking over of elephants and other property of
the principal under the agreement.

(L. R. 8 Ind. App. 61; I. L. R. 1 Cale. 330.]

Mayor of Lyons v.
Advocate-General of Bengal and Others.

Bengal. Sir Monxtacus Smirn.  Feb. 5, 1876.

'Will of late Major-General Claude Martin, of Lucknow (the
Martiniére Benefactor), the founder of charitable institutions at
Lucknow, Caleutta, and Lyons. Claim by Mayor of Lyons as
residuary legatee under will. If certain bequests fail, what
share, if any, falls into residuary estate? Application of the
principle of ¢y-prés. Affirmed in favour of respondents.

[L: BR. 3 Ind. App. 32; 45 L. J. P. C. C. 17; I, L.
R.1 Cuale. 303; 26 W. R. 1.]

0’Shanassy ».
Joachim and Others.

New South Wales. Sir Rosert Corrier. Feb. 5, 1876.

Claims under Crown Lands Alienation Act, 1861. Minors.
Is a grant to a minor null and void ? Emery v. Barclay, Drink-
water v. Arthur, 10 S. C. R. 193. Respondents lodged a printed
case, but did not appear by counsel. Costs allowed to them up to
lodging of case, tnclusive. Affirmed.

[1 dpp. Cus. 82; 45 L. J. P. C. C. 43.]
B2
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Colonial Sugar Refining Company ».
George Richard Dibbs.

New South Wales. Srr Montacue Smire.  Feb. 10, 1876,

Charters of ships. Captains and agents. Dunnage. Import

of conversations understood by men of business. Affirmed.
[P. C. 4r.]

Jumoona Dassya 2.
Bamasoondari Dassya.

Bengal. Sir James CoLviLe. Feb. 10, 1876.

Adoption. Age of adoptive father. Evidences of adoption.
Influence of Hindoo mother in her family. Adoption not

invalid. Affirmed.
[L. R. 8 Ind. App. 72; 1. L. R. 1 Cale. 289; 25

W. R. 235.]

Bank of British North America ».
Strong.
Noea Scotia. Sir Barnes Peacock. Feb. 10, 1876.

Appeal against the discharge of a sule wisi for new trial.
Conditions under which arrest for debt was abolished in Nova
Scotia. Misdirection of judge. New trial ordered to take
place. Costs given to appellant. [1 4pp. Cas. 307.]

Ranee Sonet Kooer .
Mirza Himmut Bahadoor.

Bengal, Sz James Corvire. Fed. 11, 1876.

Property left to illegitimate Mahomedan child. Disposition
of property on her death. Doctrine of escheat in cases of vacant
inheritance. Superior title held to be in the Crown. Affirmed.

[L. R. 8 Ind. App. 92; I. L. R. 1 Cale. 391; 25
w. R. 239.]
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Guthrie and Another 0.
Simson.

Victoria. Sir Roserr Corrier. Feb. 12, 1876.

Action brought by assignee of an insolvent against stock
salesmen for the alleged conversion of the goods of the
insolvent, or the assignee. Validity of tramsfers of stock
given as security for advances. Transactions before insolvency.
‘Was there fraudulent preference of creditors? Verdict below
for assignee affirmed. [P. C. 4]

Jenkins 9.
Cook (Clerk).

Court of Arches. Lorp CHANCELLOR (LorD CAIRNS).
Feb. 16, 1876.

Clergy Discipline Act, 3 & 4 Viet. ¢. 86. Alleged refusal to
administer sacrament. Would-be communicant’s disbelief in
Satan. Sentence of Dean of Arches reversed, and in remitting
the cause respondent to be admonished; but their Lordships
express their opinion that the respondent has acted in good
faith, and in the conscientious belief that he was discharging a
duty imposed upon him.

[1 Prob. Din. 80; 45 L. J. P. C. C. 1.]

Owners of the Barque ¢ Arabie,”” and Paul Aus-
chitzky & Co., of Liondon, The Owners of her
Cargo v.

The United Dry Docks.

Vice-Admiralty, Mawritivs. Sir RoBERT PHILLIMORE.
DMarch 3, 1876. ‘

Validity of an appraisement and sale of a ship and cargo to
meet a claim for ship’s repairs and necessaries. Absence of
mala fides and crassa negligentie. Decree below reversed, being
erroneous as to the sale of the cargo, but upheld as to the ship.
No title to damages. No costs. [P. C. 4r.]
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Rani Sarat Sundari Debya and Another 2.
Soorjya Kant Acharjya and Another.

Bengal.  Sir Jauzes Convire. March 10, 1876.

Chur case. Recession of rivers and claim to land. An
“accretion.” Demarcation. Cases.of Mussumat Imam Bandi v.
Hurgovind Ghose, 4 Moore’s Ind. App.; Lopes v. Muddun
Mohun Thakoor, 13 Moore’s Ind. App. 472. Right to original

site—which was capable of identification—upheld. .
. [25 W. R. 242.]

Bell ».
Receiver of Land Revenue of the Distriet of South-
land.

New Zealand. Sir Barves Pracock. March 11, 1876.

Dispute with the Grovernment respecting price to be paid for
Crown lands. The Southland Waste Lands Act of 1865, Act
29 Vict. c¢. 59. 'What construction is to be put on certain
sections? Alteration of price after application for grant sent

in. Decision below in favour of Receiver affirmed.
[1 dpp. Cas. 7075 45 L. J. P. C. C. 47.]

Ridsdale .
Clifton. Motion.

Court of Arches. Tue Lorp CHANCELLOR (Lorp CAIrNs).
March 14, 1876.

Motion for relief from an inhibition prohibiting the use of
vestments, wafer bread and wafers, particular position at com-
munion table, and the placing of a crucifix on the top of a
screen in the church of which petitioner was the vicar, pending
an appeal on the merits: Herbert v. Herbert, 2 Phillimore, 438.
Act 6 & 7 Viet. Rules. Public Worship Act, 1874, 37 & 38
Vict. ¢. 85. Their lordships in this case order all parts of decree
to be executed pending appeal, except the removal of a crucifix
from a screen in the church.

[1 Prob. Div. 383 ; 45 L. J. P. C. C. 12; vide also, for
later proceedings, 2 Prob. 276.]
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Sri Virada Pratapa .
Sri Brozo Kishoro Patta Deo.

Madras. Sir James Convive. March 24, 1876.

Validity of an adoption. Evidence in relation to trustworthi-
ness of written authority to adopt. Ramnad case, 12th Moore’s
Indian App. 269. Madras law. Assent of Sapindas to adopted
children in the Dravada Country. Widow’s rights. Affirmed
with modifications. Adoption upheld, although judgment is
given on other ground than that of High Court.

[L. R. 3 Ind. App. 1564; I. L. R. 1 Mad. 69; 25 W.
R.291.]

Damodhar Gordhan ».
Gunesh and Others.

Bombay. LorRD SELBORNE. March 28, 1876.

British jurisdiction in Kattywar States. Status of Kattywar
with respect to British law. Treaty of Bassein, 1802. Rights
of the Peishwa. Thakoor of Bhownuggur: his relations and
engagements with our Government. What constitutes cession
of territory to a Native State? 24 & 25 Vict. ¢. 67,s.22. The
Judicial Committee dismiss appeal, declaring there was no valid

cession. [Z. R. 3 Ind. App. 102; 10 Bom. 37.]
Tully 2.
Richardson and Others; and
Tully ».

Thomas (the ¢ Norma ).

Vice-Admiralty, Quebec, Lower Canada. Sir ROBERT PHILLIMORE.
HMarch 30, 1876.

Collision between sailing ship and steamship. Pleadings and
mode of taking evidence in the Court below. Benefit of apply-
ing “Preliminary Acts” of the High Court of Admiralty to
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Vice-Admiralty Courts. Rules for preventing collisions at sea.

Steamship to blame. Decision below upheld.
[ Aspinall, Vol. II1., New Series; 272.]

The ¢ Sierra Nevada.”

Vice-Admiralty, N. S. Wales. Sir RoBERT PHILLIMORE.
Aprit 7, 1876.

Collision between two sailing vessels, a brig and a barque.
Bad look-out on both vessels. Court below found that the
barque was alone to blame. Judicial Committee reverse that
decision, holding both vessels to blame. [P. C. 4r.]

Hollyman and Others ».
Noonan and Others.

Queenslond,  Sir Barnes Pracock.  April 7, 1876.

Alleged trespass in the goldfields, and removal of gold, and
gold-bearing quartz. Colonial Act, 20 Vict., No. 29, “ An Act
to amend the Laws relating to the Goldfields.” Defendants
below, appellants in England, claimed a right to take the gold
and quartz under an ordinary quartz claim. Verdict for respon-
dents for 1,000Z. Rule for new trial discharged below. The
Judicial Committee endorsed this ruling.

[1 4pp. Cas. 595; 45 L. J. P. C. C. 62.]

Moore and Another ».
Harris.

Lower Canada. Stz MoNTAGUE SmitH.  April 7, 1876.

Alleged damage to cargo of tea. Susceptibility of tea to
injury. Damage not within exceptions of bill of lading. Delay
in claim. Peculiar conditions in relation to cargo. Bill of
lading made in England. Is a contract to be govermed by
English law? Affirmed in favour of the steamship owner, the
respondent. (1 dpp. Cas. 3183 45 L. J. P. C. C. 55.]
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Pierre Gravel ». :
Pierre P. Martin and Another.

Lower Canada. Sir Barnes Peacock. May 5, 1876.

Liability to account for money. Appeal on question whether
money was stolen from the person to whom it was entrusted.
Theft not proved. Judicial Committee rarely interfere when
judgment of higher Court affirms that of lower one on question
of fact. Affirmed. [P. C. 4r.]

Bisheswari Debya .
Govind Persad Tewari and Others.

Bengal. Sir MontAcus Smita,  May 6, 1876.

Purchase of landed property. ‘Consideration,” alleged
breach of a provision in the instrument of sale. Agent of sale.
Proceeding below without evidence. The Judicial Committee
remand the case for trial to the civil judge.

[L. B. 3 Ind. App.194; 26 W.R.32.]

John Colclough .
Richard Johnson and Others.

Victoria. Sir James Corvine., April 7 and May 16, 1876.

Partnership disputes. Did the interest of any of the parties
as partners cease; and, if so, whose interest? Accounts.
Decision below varied. Decree discharged, and a new decretal
order made. Several parties to pay their own costs.

[P. C. 4r.]

Mayor of Montreal, &e. v.
Drummond.
Lower Canada. Sir Moxrtacue Syrta.  May 16, 1876.

Powers of Montreal Corporation to discontinue or close up the
ends of streets. Construction of bye-laws made in pursuance of
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Quebec Act, 28 Vict. ¢. 72. Rights in the nature of servitudes:
French law. Decision below reversed, and the action against

the corporation dismissed.
[1 4pp. Cas. 384; 45 L. J. P. C. 0 33.]

Rani Khujooroonissa .
Roushun Jehan.

Bengal. Siz Rosert Corrier. May 18, 1876.

Claims to estate. Mahomedan law in relation to a deed of
gift and a will. 'Was the Mahomedan law contravened in
making certain bequests? Consideration. Rights of an “in-
ferior wife” as distinct from a concubine. Affirmed with slight

variation in the case of one of the claims. )
[L. R. 8 Ind. App. 291.)

Girdhari Singh ».
Hurdeo Narain Sahoo.
Bengal. Sir Barwes Peacock. May 19, 1876.

Judgment debtor objecting to sale of his immoveable estate.
Act VIIL of 1859 in relation to limitation and notification of
sale. Confirmation of sale. Decree below against the judg-

ment debtor is upheld.
[L. B. 3 Ind. App. 230; 26 W. R. 44.]

Lala Sham Soondur Lal ».
Sooraj Lal and Others.

Bengal. Sir Monracus Syira.  May 20, 1876.

Suit for possession of property under a mortgage. Concur-
rent judgments of two Courts below necessitate the judgment of
High Court being affirmed. The form of the decree is ordered
to be amended, in order specifically to set out to what the
plaintiff is entitled. 4 [26 W. R. 48.]
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Ramasami Chetti ».
. Ranga Christna Muttu Vira Fuchaya Naikar.

Madras. Sizr Roperr Covrier. May 23, 1876.

Vaiidity of a bond. Concurrent decision of Courts below
necessitates dismissal of appeal. [P. C. 4r.]

Reasut Hossein ».
Hadjee Abdoollah and Another.

Bengal. Sir James Convie. May 24, 1876.

Registration of wills under the Indian Registration Act,
No. VIIL of 1871. Alleged false will. Is a Court at liberty
under certain circumstances to admit a review of the order passed
by it? Act VIIL of 1859, ss. 376 to 878, and 88th section of
the Amending Act of 1861. The District Court had rejected
the application for registration of the will, but afterwards ad-
mitted a review. The High Court, on appeal, decided that the
admission of the review was wlfra vires. The Judicial Com-
mittee now held to the contrary. Reversed.

[L. R. 3 Ind. App.221; 1. L. R. 2 Cale. 131; 26
W. R. 50.]

Issur Chunder Shaha ».
Doyamoyi Dasi.
Bengal. Sir Barnes Peacock. May 25, 1876.

Right to shares of family property. Effect of Ikrar. Whether
Kabulyut was executed. Affirmed. [P. C. 4r.]

Garden Gully United Quartz Mining Company .
Shmidt (in Equity).
Victoria. Sir MonTacUE Syutw. May 26, 1876.

Question whether respondent’s shares in a company were
duly forfeited. Whether laches or delay constitute abandon-
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ment. See Garden Gully United Quartz Company v. MeLister,
1 Ap. Cas. 39; also Clarke and Another v. Hart, 6 H. L. C.
633. The Judicial Committee pronounce a decision (affirming
decree below) to the effect that the appellants have failed to
establish the forfeiture. [P. C. 4r.]

Hurpurshad and Others ».
Sheo Dyal and Others;

Ram Sahoy ».
Sheo Dyal and Others ;
Balmakund 2.
Sheo Dyal and Others ;
(Consolidated appeals. Oudh.)
and
Ram Sahoy .
Balmakund and Others.

N. W. P. Bengal. Sir BarnNes Pracock. May 30, 1876.

Succession to estates situated in Oudh and in the North West
Provinces. ¢ Self-acquired property.” Effect of Lord Can-
ning’s Proclamation of March, 1858, and of Act I. of 1869.
Alienation. If there was power to dispose of property in Oudh,
was there none or any to dispose of property in the North West
Provinces? Transfer by Hindu Law. Construction of will
Nuncupatory wills. Evidence of testator’s intention. Was
there custom in this Hindu family which disentitled the several
members of the family to receive, on partition of the joint family
property, the shares to which they were entitled under the
Mitacshara ? Mitacshara on Inheritance, cap. 1, sec. 5, par. 12.
The Judicial Committee recommend the reversal of the decrees
of the Judicial Commissioner of Oudh, and of the High Court
for the North Western Provinces, and allocate the property per
stirpes. [L. R. 3 Ind. App. 259 ; 26 W. R. 55.]
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Cowasjee Nanabhoy .
Lallbhoy Vullubhoy and Others.

Bombay. Sir Roserr CoLLier. June 21, 1876,

Cotton twist factory at Bombay. Construction of the con-
tract between partners and co-partners. Right to dissolve part-
nership. Right of a partner to compensation if the partnership
was dissolved. Affirmed.

[L. R. 3 Ind. App. 200; I. L. R. 1 Bom. 468; 26
W. R. 78.]

Mahomed Aga Ali KXhan Bahadoor .
The Widow of Balmakund and Others.

Oudh. Sir Barnxes Pracock. June 22, 1876.

Action against parties who hold a deceased judgment debtor’s
property to recover from them a sum of money which the
plaintiff was owed by the judgment debtor. Has a judgment
creditor, by virtue of the judgment for the debt, a right «without
erecution to enforce his claim against the debtors of the judg-
ment debtor, or those who hold his property? The Judicial
Committee endorse the decree below, that the procedure of the
plaintiff was irregular, and that the suit is not maintainable.
Sect. 201 of the Civil Code of Procedure (Act VIIL of 1859).

[L. R. 3 Ind. App. 241; 26 W. R. 82.]

Mussumat Mehdi Begum and Others o.
Roy Huri Kissen and Others.

Bengal. Sir MonTAGUE SmitH.  June 28, 1876.

Fruitless claim for recovery of possession of Mouzahs and
shares of Mouzahs. Validity of instruments of sale. 'Whether
there was concealment from, or fraud on, a Purdanasheen lady.
Their Lordships concur with the Court below that the claim of
appellants fails, and that no fraud was practised. [P. C. 4r.]
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Nidhoomoni Debya, o.
Saroda Persad MookerJee

Bengal. Sir RoBerr CorLier. June 29, 1876.

‘Widow’s claim for half her husband’s property. Attempt to
set aside husband’s, and hushand’s father’s wills. Construction.
Persona designata.in husband’s will., viz., an adopted son.' The
Judicial Committee agree with Court below that widow has
failed to establish her case, and that she is entitled to mainte.
nance alone. [Bep. 3 L. R. Ind. App. 253 ; 26 W. R. 91.]

Petition of Syud Gholam Guffer.
Bengal. Sir BarnNes Pracock. Judy 1,1876.

Petition to appeal in formé pauperis from a judgment delivered
1869. Claim to property on the plea of alleged adoption. Rival
claimants. Objections to Ikrar. Defendants in possession over
quarter of a century. Serious lapse of time since decree of High
Court. Sarchet’s Case, 10 Moore, P. C. C. 533, Petition dis-
missed. [P. C. 4r.]

Prosonno Gopal Pal Chowdhry and Others ¢.
Brojonath Roy Chowdhry and Others.

Bengal. Sir Barwes Pracock. July 6, 1876.

Claim for possession of portions of a Talook. Effect of parti-
tion. Held by the Court below that on the evidence the appel-
lants had not proved title to maintain the suit. Affirmed.

[P. C. A4r.]

Robertson v.
Grant.

Nova Scotia. Sir MoNracue Smrta. July 6, 1876.
Claim against a ship for debts. Five creditors’ sale. Re-

plevin. Objections to the award of the master in equity. Can
a “ghip’s husband  bind co-owner of a vessel by policies of
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insurance to which they were no parties? - Accounts. Judg-
ment of Court below which supported the ruling of the master
affirmed. [P. C. 4r.]

Marsters o.
Durst.

Court of Arches. Lorp Penzance. July 11, 1876.

Suit against parishioner’s' churchwarden for having removed
from a ledge called a “re-table * at the back of the communion
table a moveable cross of wood. Respondent is vicar. Legality
of the position of the cross. “Inert” things in a church:
Liddell v. Westerton, Moore’s Special Report, 176 ; Liddell v.
Beal, 14 Moore’s P. C. C. 1. Position of cross forbidden. No
costs, both parties having acted without a faculty.

[1 Prob. Div. 373; 45 L. J. P. C. C. 51.]

Chowdri Murtaza Hossein ».
Bibi Bechunissa. -

Oudh. Sir James CoLviLe. July 13, 1876.

Objections to have an award filed and enforced. Act VIIL
1859. Validity. Mahomedan law. Appeal dismissed without
costs; but appellant is ordered to pay to the respondent the costs
of the application for leave to appeal, as those costs were ordered
to abide event. - [L.R.31 A4.209; 26 W. R. 10.]

Rai Nursingh Doss .
Rai Narain Doss and Others, and Cross Appeal.

N. W. P. Bengal. Sir Barnes Pracock. July 21, 1876,

Appeal and cross appeal arising out of complicated partition
arrangements of a Hindu family. Joint, yet divided, Hindu
family. Dispute over accounts in a banking business. Extra-
ordinary agreement. Was the general principle on which accounts
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were ordered to be taken in the principal appeal correct? The
Courts below held, and the Judicial Committee endorse, the view
that it was. In the cross appeal the Judicial Committee are not
on the whole disposed to disturb the decree of the High Court.

Both appeals disallowed. Each party to pay his own costs.
[P. C. 4r.]

Rajah Vellanki Venkata Krishna Rao o.
Venkata Rama Lakshmi and Others.

Madras. Sir Jamrs Convire. Now. 8, 1876.

Claim to & Zemindary by an adopted son. Validity of an
adoption by a widow after the death of a natural son to whom
she had succeeded as heiress. 'Was there authority by her hus-
band ? Effect if there was no authority. Iffect of acquiescence
of Sapindas. Macnaghten’s Principles and Practice, Vol. I. 80;
Bhoobun Moyee v. Ram Kishore, 10 Moore’s Indian Appeals, 279 ;
the Ramnad Case, 12 Moore’s Indian Appeals, 397. Appeal
allowed, and adoption declared to be not inconsonant with law.
The presumption to be held that the widow acted from the
proper motives which should actuate a Hindu female unless the
contrary is shown.

[Z. R. 4 Ind. App. 1; I. L. R. 1 Mad. 174; 26
W. R.21.]

Narain Singh and Others ».
Shimboo Singh and Others.

N. W. P. Bengal. Sir Barxes Peacock. Nov. 4, 1876.

Sons and heirs of a mortgagee seek to recover 20 biswahs of
the Zemindari right of Mouzah Lallpore. Appellants repre-
sented a second mortgagee, who, under a decree, had at one time
been in possession. A prior mortgagee ousted the second mort-
gagee, and the mortgagors, represented by respondents, having
paid up the demand of the first mortgagee, got possession from
him. The appellants now asked for possession under the decree
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obtained by their ancestor. The Judicial Committee, reversing
High Court decree, declared that the entry of respondents into
possession gave a cause of action to the appellants. They upheld
the decision of the subordinate judge so far as it gave possession
of the land only to the appellants.

[L. R. 4 Ind. App. 15; IL R. 1 Al 825.]

Corporation of Montreal o.
Brown and Another.

Lower Canada. Sk Henry S. Keatine. Nov. 7, 1876.

Respondents in the case had held office in Corporation of the
City, as Commissioners in Expropriation (27 & 28 Vict. ¢. 60,
Quebec Statutes), and had, under a decree of the Superior Court,
been removed for alleged excessive assessment of land. Court
of Queen’s Bench reversed the judgment below, and restored
the respondents. Preliminary point raised, “ Was case sus-
ceptible of appeal P’ Decided in affirmative—1115th section
“ Manual of Procedure,” Canadian Law. Valuation of land in
Montreal. Meaning of diligence in assessing valuations, &o.
Affirmed. [2 dpp. Cas. 168.]

Hamel .
Panet.

Lower Canada. Torp SELBoRNE. Nov. 18, 1876.

Validity of a notarial act executed by parties possessing goods
in commuuity. Nature of the instrument. Onus of impeach-
ing the deed. Hypothec and reprise. Canadian law. Evi-
dence of notaries as to custom in preparing and arranging deeds.
The Judicial Committee, holding that the bona fides of the
Notarial Act was unimpeachable, reversed decision below.

[R dpp. Cus. 121; 46 L. J. P. C. C. 5.]

s. c
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- Mississippi and Dominion Steamship Co. (of Liver-
pool), Owners of the « Quebec,” v.
John Hendry and Alexander Ferguson, Owners of
the ¢ Princess Alexandra.”

- Vice-Admiralty, Quebec, Lower Canada. S1r ROBERT PHILLIMORE.
Nov. 22, 1876. v

Collision between steamer and sailing vessel in St. Lawrence.
Disinclination of Judicial Committee to reverse sentence founded
on the deliberate opinion of the judge below, when that opinion
has been sustained by the advice of nautical assessors.

[P. C. dr.]
King o.
Miles.
South Australin. Sir Barnes Pracock. Nov. 23, 1876.
Toss of shipped goods. Responsibility of agents. In esti-

mating damages value ought to be fixed at a particular time.
Salvage expenses to be deducted. Affirmed. [P. C. 4r.]

Rajah Jugmohun Singh ».
Doolhun Dabee Kustoor and Doolhun.

Oudh. Sir Rosert CorLier. Nov. 24, 1876.

Claim for a sub-settlement with respect to under proprietary
rights in a Talook. “When did the property for which the sub-
settlement was demanded first become merged in the Talook ?
Title to sub-settlement under Act XXVI. of 1866, Schedule 2.
Court below and Judicial Committee pronounce in favour of the
claim. Affirmed. [P. C. 4r.]

Ram Coomar Coondoo and Others ».
Chunder Canto Mookerjee.
Bengal. Siz Montacue Smuta.  Nov. 25, 1876.

Demand for costs by successful parties to a suit, the defeated
side being unable to pay. Defendant neither an original nor
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added party in the first. suit, but was, as alleged, a party to a
champertous contract. Their Lordships are of opinion, on the -
beadroll of authorities quoted, that the law of maintenance and
champerty has not been introduced into India, but it seems
clear to them that contracts of this character otght under cer-
tain circumstances to be held invalid as being against publio
policy. Per contra, cases may easily be supposed where, "to
prevent oppression, principal parties might be assisted by others
in the costs of litigation. The Judicial Committee held with
the High Court that the action in this case cannot be main-
teined. Affirmed.

[L. R. 4 Ind. App. 23; I. L. R. 2 Cuale.233.]

Abedoonissa Khatoon .
Ameeroomssa. Khatoon.

.Bengal Sir RoBerT CorriEr. Now. 28, 1876.

Suit by the widow of a judgment debtor against the widow
of a decree holder to set aside the decree in question. Previous
litigation in the Privy Council: L. R. 2 Ind. App. 87. Is a
posthumous infant son a party in the suit ? Act VIIL of 1859,
s. 208, and Act XXTIL of {1861, s. 11. The issue of the
legitimacy of the son was not res judicata by a competent Court
in a competent proceeding. Affirmed.

(L. R. 4 Ind. App.66; 9 W. R.257; L. R. 2 Ind.
App. 875 L. R. 4 Ind. App. 66; 17 W. R. 464.]

Konwur Doorganath Roy o.
Ram Chunder Sen and Others.

Bengal. Sir MontacUE SMiTH. Now. 30, 1876.

Suit by appellant to set aside alienations of two-thirds of an
ancestral Mehal, made on the ground that the Mehal had been
dedicated to an Idol. An anumati patra. Dewutter and’
Bromuttur property. Justifiable ahenatlons for repairs of the

c?2
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Idol. Position of Shebait analogous to that of a manager of
an infant : Prosunno Kumari Debya v. Golab Chand Baboo, L. R.
2 Ind. App. 151 ; Hunoomanpersand Panday v. Baboe¢e Munraj, 6
Moore’s Ind. App. 423 ; cited as regards management of estates by
widows and managers for infant heirs. The Judicial Committee
consider that appellant cannot succeed in setting aside the deeds.
The deeds would not be void by reason that some of the money
raised was raised for another purpose than that of keeping the

Idol in good order. Aftirmed.
(Z. R. 4 Ind. App. 52 I L. R. 2 Cale. 341.]

Rajah Vurmah Valia o.
Ravi Vurmah Mutha.

Madras. Sir Jamss CorviLe, Dec, 1, 1876.

Uraima right, or management of a Pagoda. The property
of the trust consists of land and jewels. Suit for specific
performance of a transfer. Were the jewels extra commercium ?
'Was the Uraima right transferable ? Custom v. the Geeneral Law :
Greedharee Doss v. Mundokissore Doss Mokunt, 11 Moore’s Ind.
App. 405. Custom has no effect when the assignment of a
trusteeship takes place for the pecuniary advantage of a trustee.
Affirmed. (L. B. 4 Ind. App. 765 1. L. R. 1 Mad. 235.]

The Credit Foncier of Mauritius ».
Paturau & Co.

Mauritivs. Siz BarNes Pracock. Dee. 5, 1876,

This appeal arose out of an action brought by respondents to
cancel a contract—one of the parties to it having failed to pay
the price of certain machinery erected by the respondents.
Alleged lien on the machinery by reason of previous claim
against the estate. Sale. Credit Foncier have no locus standi

as appellants. No appeal for costs alone, Appeal dismissed.
[P. C. 4r.]
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Registrar of Titles v,
Paterson.

Victoria. Sir JamEs Corvire. Dec. 6, 1876.

Duties of the Registrar of titles (appellant) in registering
transfers of land, and issuing certificates of title. Construction
of the 106th section of the Victoria Transfer of Lands Statute,
No, 301 of 1866, Whether Registrar, having registered a
transfer under one writ of fier/ facias, and vefusing to register
title on an alias writ of fieri facias, acted wltra vires. Common
Law Procedure Act, Victoria, 28 Vict. No. 274. Appeal against
three orders of the Supreme Court allowed, but considering that
subsequent litigation would have been avoided if the Registrar
had appealed against the first order at the proper time, the orders
of dismissal of the two last orders would be without costs. The
appellants, however, would have the costs of the appeal.

[2 dpp. Cus. 1105 46 L. J. P. C. (. 21.]
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1877, N

The English, Scottish and Australian Chartered
Bank o.

Putwain and Another.
Cargo “ex Gothenburg.”

Vice-Admiralty, Queensland. Sie Roprrr PHIrriMore.
Jan. 11, 1877.

Derelict ship: no fixed sum to be awarded, but to be dealt
with like any other case of salvage. Judicial Committee does
not interfere with an award of salvage of Court below unless
it be extravagantly large. [P. C. 4r.]

Deomoorut Kooar and Another .
Rashbeharree Lal and Others.

Bengal. Sir Roserr Covuier. Jan. 12, 1877.

Case which went on special appeal to the High Court. Con-
tention that Zillah Court was wrong in point of law not sub-

stantiated. Question of fact. Dismissed with costs.
[P. C. 4r.]

Kleinwort, Cohen and Company 2.

The Cassa Marittima of Genoa.
The ¢ Maria Luisa.”

Ceylon. Sir Montacus Smitu. Jan. 18, 1877.

Is a bottomry bond a good hyi)othec&tion as regards cargo ?
Captain cannot hypothecate without communicating with the
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owners or shippers of cargo: Australian Steam Navigation Com-
pany v. Morse, L. R, 4 P. C. 222; The < Onward,” L. R.4 A. &
E 38; The ¢ Orwntal 7 Moore, P. C.389. Reversed.

[2 App. Cas. 156]

Alfred Woolley and Others (on behali of the
Coliban Mining Company) ».
The Attorney-General of Victoria.

Victoria. Sim Jamss CoLviLe. Feb. 6, 1877.

Gold found on waste lands purchased from the Crown is not
the property of the purchasers, unless there are words in the
grants granting it. The prerogative rights of the Crown can
be affected only by express words or necessary implication.
Grants made under 5 & 6 Vict. ¢. 86, and before the passing of
18 & 19 Vict. ¢. 55. The latter statute transferred Crown
rights in gold to Colonial Legislature. Affirmed.

[2 App. Cas. 163 ; 46 L. J. P. C. C. 18.]

Direct United States Cable Company v.
Anglo-American Telegraph Company.

Newfoundland. Lorp Bracksurn. Feb. 14, 1877,

Alleged infringement of rights granted for cable purposes to
the Anglo-American Company by Acts of the Legislature of
Newfoundland (17 Viet. ¢. 2, and 20 Viet. o. 1, Newfoundland
Statutes), and appeal against an order. for injunction. Terri-
torial rights in Conception Bay. Territorial rights over shore-
lines of sea generally. Effect of Imperial Acts, 59 Geo. III.
0. 38, and 35 & 36 Vict. 0. 45, in asserting exclusive dominion
aver the Bay in question. Case of Z%e Bristol Channel; Regina
v. Cunningham, Bell's Cr. Cas. 72; The Franconia, 2 Ex. Div.
159 ; Foley v. Fletcher, 3 H. & N. 769—781. (Order for in-
junction affirmed, with reservation on one point which may be
raised at the hearing.)

[2 App. Cas. 394; 46 L. J. P. €. C.71.]
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Wilson 2.
The Canada Shipping Company.
The “Lake St. Clair,” and the ¢ Underwriter.”

Vice-Admiralty, Quebee, Lower Canada. Str ROBERT PHILLIMORE.
Feb. 14, 1877. \

Collision. Ship in stays. Justification for any praotlcable
manceuvre to ensure safety. Decrees below reversed. Both
ships to blame. Damages to be assessed according to the Ad-
miralty rule. Fach side to pay their own costs below and here.

[2 dpp. Cas. 889.]

Pauliem Valloo Chetti ».
Pauliem Sooryah Chetti.
Madras. Sir RoBert CoLLiER. ZFeb. 16, 1877,

Joint and ancestral property. Manner of its disposal. ¢ Self-
acquired > property. The plea that a member of a joint Hindoo
family receiving education from family funds is afterwards
debarred from making a fortune for himself by separate industry,
is one, in the minds of their Lordships, requiring considerable
proof to substantiate it, if the proposition could be substantiated
at all. Affirmed. [Z. R. 4 Ind. App. 109.]

Vasudev Sadashiv Modak ».
The Collector of Ratnagiri,

Bombay. Siw James CorviLe. March 2, 1877,

The “Pensions Act, 1871.” The Sunnud of 1777. Deshmukh
rights. Dues from ryots in recent years assessed by the Govern-
ment, which had not accounted for such to the Deshmukh.
Does the Deshmukh right come within the scope of the 1871
Act? The Revenue Settlement of 1868. Judicial Committee
agree with the Courts below that by the Pensions Act the Civil
Courts had no jurisdiction in the suit.

[L. R. 4 Ind. App. 119; I. L. R. 2 Bomb. 99.]
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Royal Mail Steam Packet Company 2.
Braham,
Jamaica. Sir Montacur Symire,  March 10, 1877.

“What is good service of a writ? Is service on the superin-
tendent at Jamaica of the Royal Mail Steam Packet Company,
whose head office and domicile is in London, valid, under the
Jamaica Act, No. 41 of 1872, s. 19 (Supreme Court Procedure
Law) ? Sheehy v. The Professional Life Assurance Company, 3
C.B.N.8.597. Decision below, declaring service good, upheld.

[2 4pp. Cas. 381; 46 L. J. P. C. C. 67.]

Irvine o.
The Union Bank of Australia.
Rangoon. Sir Barnes Peacock. March 10, 1877.

Charge upon property. To what extent is the charge to be
made? Suit by the Union Bank against the Oriental Rice
Company, Limited, and the purchaser of the property of the
company (the present appellant), to enforce an equitable mort-
gage by the creation of a charge upon the estate. Articles of
Association of the Oriental Rice Company. Did directors of
the company borrow in excess of their powers? The Judicial
Committee, holding that they had not authority to pledge the
property as they did, reverse the decree below, and declare that
the amount of the charge must be reduced to one half of the
paid up capital of the company. Value of rupees to be at the
rate of exchange current between England and Rangoon at the
time of the filing of suit: Royal British Bank v. Turquand, 5
Ell. & Bl 248; and 4d. in error, 6 Ell. & BL.3827. [P.C. 4r.]

Prem Narain Singh and Others ».

Parasram Singh and Bholonath Singh; and

Prem Narain Singh and Others ».

Rooder Narain Singh. (Consolidated Appeals.)
Bengal. Sik Rosert CoLLiEr. March 24, 1877.

Suit to set aside an Ikrarnamah. Ages of parties signing
same; alleged undue influence, &e. Partition of Mouzahs in a
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united Hindoo family. Disposition of property of deceased
member of same. Punchayet, or arbitration tribunal. Want of
consideration for the Ikrarnamah. Their lordships consider that
it would not be equitable to uphold this Ikrarnamah. Affirmed.
[Z. R. 4 Ind. App. 101; not reported below.]
Forester and Others ».
The Secretary of State for India in Council ; and
The Secretary of State for India in Council ».
Forester and Others.

Punjoub. Sir Jamzes CorviLe. dpri? '18, 1877.

Interest on costs.. Proceedings to give effect to an order of
Her Majesty in Council of Feb. 5,1873. If there is no provision
in the Order of the Privy Council as to interest on costs, the
Court below cannot award such interest when executing the
Order in Council. ‘The Dyce-Sombre litigation. Statutory
provisions of the Law of India in relation to interest upon costs.
Act XXTII, of 1861, ss. 10, 11. Decree affirmed with a

variation as to interests.
[L. B. 4 Ind. App. 137; I. L. R. 8 Cal. 161.]

Bell and Others .
The Master in Equity.

Victoria. Sir RoBerT CoLLieEr. April 24, 1877.

Probate. Question of legacy duty payable on will of a
person who died while one Act of the Legislature was in opera-
tion, but just prior to date of another Act. Probate was applied
for and granted before second Act was passed, but after the
time fixed for its coming into operation retrospectively (Vie-
torian Act of 1870, No. 388, and Victorian Act of 1876,
No. 528). Judicial Committee decided that duty ought to be
paid on the lower rate sanctioned by the Act in operation at the
testator’s death. [2 App. Cas. 560.]
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Divisional Council of the Cape Division o,
De Villiers.

Cape of Good Hope. Sir BarNEs Pracock. April 28, 1877,

De Villiers, who is proprietor of perpetual quit-rent tenure,
brought action against defendants, who are curators of public
roads under Cape of Good Hope Act X. of 1864, by sect. 8 of
which they have rights which were vested in the Commissioners
of Roads by Cape of Good Hope Act IX. of 1858. Cause of
action : alleged wrongful removal of gravel from De Villiers’
land. The proceeding of the Divisional Council is upheld by
the Judicial Committee, the land from which gravel was re-
moved not having been cultivated. If it had been, there would
have been a right to compensation.

[2 App. Cas. 5675 46 L. J. P. C. C. 95.]

Hart o.
Avigno.
The ss. “ Dacca ” and barque ¢ Michelino.”

Bengal. Admb’dltg/ Jurisdiction, High Court, Sir RoBERT
Puiirivore. May 2, 1877.

Claim for damages for collision. Barque at anchor. Were her
lights visible? Bad look-out on steamer. Sentence against
steamer affirmed. [P. C. 4r.]

Sheo Soondary v.
Pirthee Singh and Others.

Bengal. Sir Monrtacue Smrta.  May 3, 1877,

In a joint Hindu family is a brother of the half blood en-
titled to succeed equally with a brother of the whole blood to
the share of a deceased brother ? The Dayabhaga, 11th chap.
The Judicial Committee hold that the preference should be
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given to a brother of the whole blood, especially where there
has been no separation. Quere, if brothers of the half blood
separate and again become united, do they improve their posi-
tion? Tiluk Clunder Roy, &c., 2 'W. R. 41; Kylash Chunder
Sirear, &e., 3 W. R. 43; Shidb Narain Bose, §c., 9 W. R. 87;
and Rajlkishore Lahoory v. Gobind Chunder Lahoory, 1 Ind. L.
R. 1st Cale. Series, 27. [L. B. 4 Ind. App. 147.]

James Brown ¢.
John Campbell Dibbs.

New South Wales. Sir Rosert Corrier, May 4, 1877.

Specific performance. Contract to sell half of a mine, with
plant and machinery. Value of coal in #he mine, according to
the market price, to be ascertained by finding out the value at
the place where it was to be sold, and deducting therefrom the
cost of taking it from the mine to that place. Their Lordships
agree with the Supreme Court in holding that the master in
equity acted upon a proper principle of valuation. Value 7n
situ naturali: Jegon v. Vivian, 6 Ch. App. 742, [P. C. 4r.]

Hoare and Others (trading as John Fraser & Co.) ».
The Oriental Bank Corporation.

New South Weales. Sir James Covvite. May 9, 1877.

Debt against joint partnership estate, certain of the partners
having become insolvent. 'Was one creditor (the bank) entitled
to prove pari passu with the joint partnership ereditors, or should
the proof only be made against the partners’ separate estate, and
not against the partnership estate? The Colonial Bankruptey
Act (5 Vict. No. 15) has the same effect as the bankruptey law
asit existed in England in 1841. Their Lordships see no ground
for disturbing decision that proof should be made against part-
nership estate. [2 App. Cas. 589.7
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Ridsdale 2.
~ Clifton and Another.
Arches Court of Canterbury. Tue Lorp Cuaxcerior (Lorp
Cairxs).  May 12, 1877.

Appeal against order of judge of Arches Court of Canterbury.
Vestments durmg the Communion, alb and chasuble. Position
of priest at Communion Table (west side). Wafer bread and
wafers. Placing a crucifix on a screen in the church. Con-
sideration given by their Lordships to the question as to when
they might hold themselves at liberty to examine the reasons
upon which previous decisions of the Board were arrived at,
and when, if they should find themselves forced to dissent from
those reasons, they might in a new case decide upon their own
view of the law. Decision below affirmed as to first charge.
As to second, held that penal offence was not established with-
out further evidence that the people could not see the clergyman
break the bread, &c. Rule laid down in Hebbert v. Purchas
(L. R. 8 P. C. 605), that he should stand at north side, approved.
As to third charge, Mr. Ridsdale is exonerated by reason of its
ambiguity. As to fourth, the crucifix was, in the absence of a
proper faculty, illegally set up, and is ordered to be removed.

[ Prob. Div. 276 ; 46 L. J. P. C. C. 27.]

Burra Lall Opendronath Sahee Deo 2.
The Court of Wards.

Benga?, Sir Moxtacur Symita, May 14, 1877,

Right of succession to estate comprising 7,000 villages be-
longing to impartible raj of Nagpur. Legitimacy. Case remanded
to India for further inquiry. [P. C. 4r.]

Delhi and London Bauk, Lxmxted v,
Melmoth Orchard.

Punjaub. Sir Barnes Peacock. May 14, 1877

Proceedings to have a decree for a debt and costs executed.
Limitation Act XIV. of 1859, sects. 20 and 21, cited with re-
ference to the issue of process in the Punjaub. Judicial Com-



30 PRIVY COUNCIL LAW.

mittee, reversing the decree of the chief Court, decide that the
application for execution was not barred. They also held that
an order refusing such application is res judicata within the
interpretation of Act VIII. of 1859, sect. 2.

[Z. R. 4 Ind. App. 127; 1. L. R. 8 Cal. 47],

Mayor, &e. of Essenden and Flemington .
Blackwood.

Victoria. Sir MonTAGUE SmrtH. May 14, 1877.

Racecourse. Trustees of racecourse. Is a racecourse held
from Crown in trust for a club liable to be rated ? ILocal
Government Act, 1874 (38 Vict. No. 506). Privileges of the
club : Mersey Docks v. Cameron, 11 H. L. C. 443 ; Reg. v.
Harrogate, 2 E. & B. 184. Judgment below reversed, Judicial

Committee holding that the liability for rating existed.
[2 dpp. Cus. 574.]

Nicosié 2.
Vallone,
(Appeal and cross-appeal.)
Malte. Sir Roserr Cornrter. June 8, 1877.

Action ex contractu. Alleged excess charges. Seizure of
lighters by way of pledge. Laws of organization of Malta.
Damages claimed for deterioration of lighters, &e. Judicial
Committee reverse judgment below, holding that no damages
are due. [P. C. 4r.]

Thakoor Hurdeo Bux ».
Thakoor Jawahir Singh.

Seetapore, Oudh. Sir Barnes Pracock. June 9, 1877.

Settlement of property in Oudh. Lord Canning’s Proclama-
tion of March, 1858. List of Talookdars after the mutiny.
[For complete list, see Oudh Government Gazette, August 7,
1869.] TUnder proprietary rights prior to summary settlement.
Talookdari rights under ActI. of 1869. Talookdars as trustees.
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Objection raised as to the susceptibility of appeal from certain
Courts in Oudh. The case was remanded to India for trial on
the issue whether the respondent had agreed or was bound to
hold certain villages comprised in the summary settlement, or a
_Sunnud in trust for the appellant and another, or either of them :
Shunkur Sahai v. Rajah Kashi Pershad, Note 4 L. R. Ind.
App. 198. [L. R. 4 Ind. App. 178.]

Rajah Parichat .
Zalim Singh.
Central Provinces of India. Sir James CoLvite. June 12, 1877,
- Conveyance by Sunnud of a village to illegitimate son, be-
longing to one of the twice-born classes of Hindus. Village
given as maintenance. On the legitimate son and heir taking
up estate, the illegitimate son, while not claiming proprietary
rights, demands possession of the village, or money payment
equal to the profits of the estate. Their Liordships decide in
favour of the right of maintenance of the illegitimate son and
the validity of the Sunnud.
[L. R. 4 Ind. App. 159 ; I. L. R. 8 Cale.214.]

Corbett v.
Munro.
Victoria. Sir Barnzes Pracock. June 12, 1877.

Suit for dissolution of partnership, and for a declaration that
certain land and premises formed part of the assets. Dispute.
Dictum on the point. ¢ Property used by a partnership belongs
to it,” is an expression in law too broadly expressed. ¢ Private
accounts ”’ of partners. Their Lordships agree with Court below
that partnership did exist, and that the premises in question
were purchased for the firm. [P. C. 42.]

Mahomed Ewaz and Another 2.
Birj Lall and Another.

N. W. P. Bengal. Sir MoNTAGUE Syara.,  June 13, 1877.
Validity and effect of deed of sale. Registration of deed
compulsory. Certain persons signed. Registration Act (VIIIL.
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of 1871). Counsel for appellants argued that although the
mother did not appear to have taken part in the execution of
the deed, still this circumstance should not destroy the operation
of the deed as against the shares of the sons who admitted
executing it. Sect. 35 of the Act is quoted by the respondents
to prove that the execution of the deed not having been admitted
by the mother—a Mahomedan—and ber authority for its exe-
cution having been denied, it was improperly registered, and
could not be received in evidence as against the sons. Argu-
ments on various sections of the Act. ¢ Registered instru-
ment.” Judicial Committee, reversing High Court decree, held
that registration of a deed and its admissibility as evidence is
not void by reason of non-compliance with certain provisions of
the Act, otherwise innocent people might be deprived of their
property through any defect on the part of the registering officer :
Sal Muklun Lall Panday v. Sak Ioondun Lall, L. R. 2 Ind.
App. 210. [Z. B. 4 Ind. App. 166.]

Mungul Das o.
Mohunt Bawan Das,

DBengal. Sir BarNEs Peacock. June 27, 1877,

Suit to recover Mouzahs, alleged to belong to the Mohunts of
an Asthul. Was there bond fide conveyance? Evidence as to
purchase or conveyance. There were several parcels of land in
dispute. The Judicial Committee considered that the Mohunt
(the respondent) had established preferential title to all the
parcels save one. The judgment of the High Court therefore
would be affirmed, except as regards that one parcel, as to which
the decision below would be reversed. No costs either side.

[P. C. 4r.]

Nawab Syed Ashgar Ali and Others ».
Dilrus Baunoo Begum.
Bengal. Siz Moxtacue Sauta.,  June 28, 1877,

Suit under Act XX. of 1863 against a man (as the Matwali
of a Mahomedan religious endowment) for malversation and
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misappropriating the estate. Evidence in support of the vali-
dity of a deed. Question whether the endowment was of such
a public character as would sustain a suit under the above-men-
tioned Act was not decided. [P.C. 4r]

Benecke and Others .
‘Whittall and Another.

Hong Kong. Sir Roserr CoLLier. June 29, 1877,

Trustees under a deed. Suit to set aside conveyances of real
property. Construction of the Hong Kong Ordinance of 1864
on the subject of bankruptey, similar to the English Bankruptey
Act of 1861. < Trust deeds for the benefit of creditors.” Their
Lordships hold, upon the decided cases, and the construction of
the Act, that the suit could not be maintained. The plaintiffs
(vespondents) have no right to sue for the purpose of setting
aside the conveyances on the ground that they are a fraudulent
preference within the meaning of that term in the bankruptcy
law: Ex parte Morgan, 1 De Gex, Jones & Smith, p. 288;
Symons v. George, 33 L. J. (N. 8.) Exch. 231; Pearson v.
Pearson, L. R. 1 Exch. 310; Ez parte Atkinson, L. R. 9 Eq.
736. Reversed, with costs.

[R dpp. Cus. 602; 46 L. J. P. C. 81.]

Sri Gajapathi Vilamani Patta Maha Devi Garu ¢.
Sri Gajapathi Radhamani Patta Maha Devi Garu.

Madras. Sir James CorviLe. July 8, 1877.

Respective rights of two Hindu widows in an estate. Docu-
ment referred to which constitutes a family arrangement. Effect
of it. Previous litigation in the matter before the Privy Council
and the Queen’s Orders thereon. Law of Madras regarding the
separate rights of joint widows is taken to be in accordance with
the decision in the 3rd Madras High Court Reports, in what is
known as the Zunjore Cuse, 3 Madras IL C. R. 424 ; the Salem
Cuse, Strange’s Hindu Law, Vol. IT. 90. Their Lordships,

S. »
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affirming decree below, hold that a junior widow is entitled to an
equal share with a senior widow, and not to maintenance only.
The respective rights by survivorship remain unaffected. Their
Lordships guard themselves from being supposed to affirm that
either widow has power to dispose of the share allotted to her,
or that they have any right to a partition in the proper sense of
the term. [L. R. 4 Ind. App. 212.]

Atkinson o.
Ushorne.
(Appeal and cross appeal.)

Lower Canada. Stz BarNes Peacock. July 6, 1877.

Claim for damages, ez contractu, for the sale of timber logs.
The respondent (defendant below), a clergyman living in
England, was the owner of extensive “limits,” or tracts of
pine forest in Canada. The contract was entered into by his
agent. 'What was the proper measure of damages for breach of
contract P Judicial Committee reported that the judgment of the
Queen’s Bench be reversed, and that the appeal of each party
to that Court ought to be dismissed, each party to pay their own
costs, and that the judgment of the inferior Court be affirmed.
Atkinson to have the costs of the appeal and cross appeal.

[P. C. 4r.]

Lekhraj Roy and Others ».
Kunhya Singh and Others.

Bengal. Sir Monracue SmitH.  July 6, 1877.

Question whether a pottah or lease is hereditary, or for life
only? Lease from government. Acknowledgment of the
power of the government to end the lease. The government
had notended it. Their Lordships affirm decree below, declaring
the lease to be hereditary. Though not a proper Mokurruri
lease, inasmuch as the government could enhance the rent, it was
a Mowrussi pottal descendible to heirs.

(L. R. 4 Ind. App. 223.]
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Dioré ».”
Lachambre, Gantreari & Co.
Mauritius. Sz Roperr CoLrier. July 7, 1877.

Distribution of the sale price of a sugar estate. Advances
under a notarial deed for the benefit of the property. What
balances due in respect to the advances ? Construction of
deed. Mortgage claims prior in rank to the appellant’s claim.
Adjudication of Master of the Court upheld. No part of the
purchase applicable to the mortgage of the appellant. Affirmed,
with costs. [P. C. 4r.]

Administrator-General of Bengal ».
Juggeswar Roy and Others.

Bengal. Siz Roserr CoLuier. July 12, 1877,

Conveyance of land (on which was a coal field) by deeds.
Intentions of the vendor and validity of the deeds. Allegations
of wrongful transfer and abuse of fiduciary responsibility by
the defendants (respondents) not proven, and validity of deeds
upheld. [P. C. Ar.]

Simon Rose 2.
Paocla (widow of George Grant) and Others.
(Ex parte.)

Multa. Siw James Convine. July 14, 1877.

Suit in relation to the character of accounts furnished by a
testamentary executor (appellant) appointed under the provisions
of the Municipal Law of Malta. Examination as to the par-
ticular or general nature of the executors’ (appellants) accounta~
bility. Foreign form of the will. Diritto Municipale di Malta,
or Code of Rohan. Declaration made remanding decree for
correction. No order as to costs. v [P. C. 4r.]

D2
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Maharajah Pertab Narain Singh ».
Maharanee Subhao Kooer and Others.

Oudh. Sir Jaues CoLviLE. Jdly 19, 1877,

Succession to a talook of one of the most considerable land-
holders (Maharajah Sir Man Singh) in Oudh, whose status and
rights were settled by Act I. of 1869. May the will of a Hindu
be revoked by parol in his lifetime? Their lordships are of
opinion that there was a revocation of the will, and that it
cannot be doubted that the will of a Hindu may be revoked by
parol. Reversed, and appellant (who is grandson of Sir Man
Singh) declared entitled to succeed as talookdar, in preference
to the nominee of Sir Man Singh’s widow. Costs as between

solicitor and client out of estate.
[L. R. 4 Ind. App. 228.]

Baboo Deendyal Lal ».
Baboo Jugdeep Narain Singh.

Bengal.  Sir James Corvice.  July 25, 1877.

Undivided joint Hindu family estate. Right of an execu-
tion creditor under a decree to seize and sell an estate in order
to recoup himself for a loan to the father of the joint family.
Right generally of a member of a joint family to dispose of the
whole or a share without the concurrence of coparceners. Mitac-
shara law. Difference of law in Lower Bengal, Southern India,
and Bombay. The law in Bengal and Madras alike in certain
respects. The High Court had ordered the estate as a whole to
be given back by the purchaser to respondent, who was the son
of the debtor. The Judicial Committee vary this decree by
adding a declaration that after the estate is given back to the
respondent, the appellant, as purchaser at the execution sale,
has acquired the share and interest of the father in the property,
and is entitled to take such proceedings as he shall be advised to
have that share and interest ascertained by partition : Nugender-
Chunder Ghose v. Srimutty Ramunce, 11 Moo. Ind. App. 241;
Bajjun Doobey v. Brij Bhookun Lall Awasti, L. R. 2 Ind. App.
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275 ; Sadabart Persad Sakw v. Phoolbash Koer, 3 Bengal L. R.
(Full Bench Rulings) 81 ; Makabeer Persad v. Ramyad Singh,
12 Bengal L. R. 90, &o. [Z. R. 4 Ind. App. 247.]

Ebenezer Vickery o.
Charles Wentworth Bucknell.

New South Wales. Stk MonTAGUE SmrtH. July 26, 1877.

Claim of mortgagor (the respondent) to redeem properties,
consisting of cattle runs and stock thereon, which were in the
possession of the assignee of the original mortgagees, the ap-
pellant. Release of the equity of redemption and extinction
of all right to redeem the mortgages: Wright v. Gossip, 32
L. J. Ch. 653. [P. C. 4r.]

Underwood v.
Pennington and Others.

New South Wules. Sir Hexry S, Kearixe,  July 27, 1877,

Action of ejectment by respondents as trustees to recover the
possession of certain lands demised to the appellant for fixed
periods by persons having at that time (1870) all the interest in
the lands leased. The lands were part of a considerable estate be-
longing to one James Underwood, and were by him devised by
will to trustees for the benefit of several families. Private Acts
of the Legislature, 1873-74, ordering the estates to be sold.
Action brought on an objection as to the position and powers
of the trustees appointed under the aforesaid Acts. Is it main-
tainable? The Judicial Committee dismissed the appeal with
costs, holding that the trustees had the power to maintain the
ejectment. [P. C. 4r.]

Phillipps and Others 2.
Graham and Others.

Cape of Good Ilope. Six Barxus Pracock.  Noe. 7, 1877.

Damages for mis-delivery of goods from ships. Bills of
lading. Agent. Question whether respondents are liable to
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make good the damages which the appellants had to pay to other
parties by reason of the mis-delivery. Held, affirming judg-
ment below, that respondents were not guilty of laches, and
were not liable. " [P C. 4r]

Thakur Shere Bahadur Sing o.
Thakuram Dariao Kuar,

Comanissioners’ Court, Rae Bareilly, Oudh. Sk RoBERT COLLIER.
Now, 10, 1877.

Claim to an estate which underwent new settlement by the
government after tho Mutiny. Adoption. The appeal was
remanded to India for new trial. [P. C. 4r.]

Brij Indur Bahadur Singh v.
Ranee Janki Ker.

Lal Shunker Buksh .
Ranee Janki Keer.

Lal Settla Bux ».

Ranee Janki Xeer.

Oudh. Sir Barnus Peacock. Now. 20, 1877,

The Talook underwent settlement after the annesation of
Oudh by the Government. Effect of a Sunnud to a widow and
her heirs and subsequent settlement. Law of inheritance through
women and widows according to the Mitacshara and the Day-
abbaga: Mussumat Thakoor Degheev. Rai Baluk Ram, 11 Moore’s
Ind. App. 175. The three appeals were dealt with in one judg-
ment. The Judicial Committee, upholding the decrees below,
held that, under Clause 11 of sect. 22 of the Act of 1869, the
Talook, which was the separate property of the widow, de-
scended, in the absence of proved custom among the tribe of
Chattris, to her daughter, in preference to the son of a rival
widow, and the remote male heirs of her husband. Held, also,
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that the mother at the time of her death was the Talookdar, and
had a permanent heritable right in the estate.

[L. R. 5 Ind. A_pp 1]

Radha Proshad Singh .

Rancoomar Singh and Others. (No. 50 of 1874.)
Radha Proshad Singh »,

The Collector of Shahabad. (No. 57 of 1874.)
Sir James Counvine. Noo. 20, 1877.

These suits were dealt with in one judgment. Boundary
cases. Land in dispute is alluvial land adjoining the River
Ganges, and which for some time became covered by that river.
Reappearance of the land, and distribution of it by the govern-
ment. Old title to the land is in certain respects upheld. Varied.

[Map forms part of Her Majesty’s Order in Council.]

[P. C. 4r.]

Norender Narain Singh ».
Dwarka Lal Mundur and Others.

Bengal. Sir MonTAGUE SMiTH,  Now. 22, 1877.

Question arising out of proceedings foreclosing a mortgage
on a Rajah’s estate. Deed of conditional sale. "What is proper
service of notice of foreclosure proceedings and sale under Re-
gulation XVII. of 1806, s. 82 The Judicial Committee, affirm-
ing judgment below, held, that due notification had not been
served. Appeal dismissed with costs.

(L. B. 5 Ind. dpp. 18.]

Swire and Others ».
Francis,
China and Japan. SirR Roert Corrier. Nov. 23, 1877.

Master and agent. Question of liability of principal agent
for misappropriation by another agent. No consideration for
bill made to the appellants who had paid it: Barwick v. The
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English Joint Stock Bank, L. R. 2 Ex. 259; Mackay .V..lec
Commercial Bank of New Brunswick, L. R. 5 P. C. 412. Judg--
ment below reversed, and judgment ordered to be entered up

for the appellants, with interest and costs of appeal.
[3 dpp. Cus. 106 ; 47 L. J. P.C 18]

Grice and Others v. | |
Richardson and Another (Trustees of ‘Webster &
Co., Insolvents). ,

Victoria. Sm Barnes PEACOCK Dec 6, 1877.

Trover. Appeal to discharge a rule absolute to set aside a
- nonsuit and enter verdict for respondents Action by trustees
~ of an insolvent company to recover damages for alleged con-
version of tea, which had been sold by appellants to Webster
‘& Co., who became insolvent. Appellants opposed the claim
on the ground that they were unpaid vendors, and that they
were entitled to retain possession of tea until paid by the pur-
chasers. 'Was there constructive delivery ? and were appellants
now only to be considered as purchasers’ warehousemen ? Forms
of delivery order. Actual possession not delivered. Were the
vendors deprived of their lien? Bloxzam v. Saundeis, and Blorvam
v. DMorley, 4 Barn. & Cres. Rep. 949 ; Miles v. Gorton and others,
2 Cromp. & Mee. 504. The Judicial Committee, reversing deci-
sion below, held that no actual delivery by vendors had taken
place, and that their lien was good when the vendees became
insolvent. Rule discharged. Respondents held not entitled to

recover, and are to pay costs.
[8 dpp. Cas. 819; 47 L. J. P. C. 48.]

Bannoo and Others .
Kashee Ram.

Oudk. Siz MontaGuE Smita, Dec. 7, 1877,

Appeal brought by special leave. Claim for 8 annas share
of property, consisting chiefly of moveable property; but the
claim includes a pucka (good-conditioned) house and shop.
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Hindu family, Partition. Was the respondent joint W1th Ram
Dyal (from whom the property descended) at his death? The
Judicial Committee reversed the decrees of the Courts below,
bolding that the property in dispute was not joint estate. Suit
dismissed with all costs below, and respondent also to pay costs
of appeal. _ v _ 2. C. 4r.]

Daveﬁport v.
Her Majesty The Queen,

Queensland.. SIR MoﬁTAGUE S\ﬁTH' " Dec. 10, 187‘7 o

Questmn ansmg out of the allotment of the Crown lands of
the colony. - Necessity on the part of the holder of Crown leases
to cultivate and improve the land within limit of time. ‘Breach-
of “covenant by leaseholder. Was the forfeiture, if it accrued,
waived by the Crown? Reference made to several statutes
passed by the Colonial Tegislature for regulating the sale and
letting of wastelands. 81 Viet. No. 46. Agricultural Reserves
Act of 1863, sect. 8. Leasing Act of 1866. * Certificate of fulfil-
ment of conditions.” Acceptance of rent by government, though
aware of the breach of covenant : Croft v. Lumley, 6 H. L. C. 672.
Opinion of Mr. Justice Williams given in Pennant’s Case, 3
Rep. 64 A. Judicial Committee allow the appeal, deciding that
government had waived the forfeiture as any other lessor might
do. Verdict to be entered for appellant.

[3 dpp. Cas. 115; 47 L. J. P. C. 8.]

Williams (W. H.) and Others ».

Ayers and Others (Trustees of Insolvent Estate of
P. Levi & Co.).

South Australia. Sir James CorviLe. Dec. 10, 1877.

Claim against insolvent estate. Re-exchange on bills claimed
in addition to the actual debt. Alleged custom between the
trade of England and Australia in relation to bills which have
been dishonoured in one country or the other. Their Lordships
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decided that even if such a custom did exist it had not been
shown to govern a transaction such as the one now in question.
Affirmed, with costs. -
[3 App. Cas. 1335 47 L. J. P. C. 1.]

Morrison and Others ». *

The Mayor, Aldermen and Citizens of Montreal.
Lower Canoda. Stk BArNEs PEAcOCK.  Dec. 16,1877,

Suif in relation to the amount of compensation to be paid for
the expropriation of land for a public park. Action to increase
indemnity. 27 & 28 Vict. c. 60 (Canadian Statutes), authorised
extensive improvements in Montreal, and the taking up of lands
compulsorily after award made. Construction of Quebec Act
(85 Vict. e. 32) in regard to right of action. The award dis-
puted.  Was there an error in computing compensation? The
Judicial Committee affirm decrea of Court of Queen’s Bench,
declarmg that there had rot been error by the commissioners.

[3 dpp. Cas. 148; 47 L. J. P. C. 21]
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1878

Hurropersaud Roy Chowdhry and Another o.
Shamapersaud Roy Chowdhry and Others.

Bengal. S KoserT COLLIER.

History of litigation in 8 Moore’s Indian Appeals, p. 308.
Question of plaintiffs’ (appellants’) right to interest on. mesne
profits under a decree, and respecting the time from which such
interest should run. Date and character of Wasilat Aet XXXII.
of 1839, sect. 1. The Judicial Committee, reversing the High
Court decree, and considering the exceptional circumstances of
this case, decide that interest at 6 per cent. should run from the
commencement, of the suit to date of decree of the principal
Judder Ameen of 1861. They also held that interest on the
total amount to be decreed and disallowed by the decree as
amended be paid at the rate of 12 per cent. per annum to date

of realisation.
(L. R.5 Ind. App. 31; 1. L. R. 3 Cale. 654.]

Platt and Ancther o.
Attorney-General of New South Wales.

New South Wales. Sir Barnes Pracock. Jan. 23, 1878.

Legacy and succession duties. Information to recover the
~ same as payable to the Crown in New South Wales. Stamp
Duties Act, 1865. Question of domicile. Contended by appel-
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lants that testator was not domiciled in New South Wales.
The testator was a Scotchman, who had emigrated to New
South Wales. He married, and came to England, and on his
return went to that portion of New South Wales which, as
Queensland, was separated from New South Wales by procla-
mation of December, 1859. Therecafter he built a house' in
New South 'Wales, and resided there, but still carried on certain
duties in Queensland. Subsequently he was buried in Queens-
land.  The Judicial Committee affirmed judgment below, de-
claring New South Wales his place of domicile. It is always.
material, in determining what is a man’s domicile, to consider
where his wife and children live, and have their- permanenfy;ﬂ

place of resxdence, and where his establishment is kept up.”
‘ [3App C’as 336 47L J.P.C 26]

Prince and Others v. .
The Oriental Bank Corporation.
' New South Wales. Si1r MoxtacuE SmitH. Jan. 24, 1878.

Dispute as to whether payment of a promissory note was made
to a bank. Question dealt much with the status of branch
banks, which their Lordships hold are agencies of one principal
banking corporation with like responsibilities, though they may
be regarded as distinet for such special purposes as fixing the
time at which notice of dishonour should be given, or of entitling
a banker to refuse payment of a cheque except at the branch
where the account is kept : Warwick v. Rogers, 56 M. & @, 340 ;
Woodland v. Farr, 7 B. & B. 519; De Bernales v. Fuller, 14
East, 590 ; Garnet v. McEwar, L. R. 8 Ex. 10. | The Judicial
Committee uphold decision below—that the money had not
been received by the defendants (respondents), to the use of the
plaintiffs. The mere fact of cancelling the signature on the
makers of the note and writing * paid ” upon it, corrected as it
was before the note was sent back by & memorandum, *can-
celled in error,”” cannot be effectual to charge the bank with the
receipt of the money.  [3 App. Cas. 325; 47 L. J. P. C. 42.]
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Kershaw ».
Kirkpatriek.

Lower Canada, ‘Stz Rorerr CoLLIER. Jan 25, 1878

Action for money had and received. ¢ Appropriation of
money to the payment of a certain debt.” Was there sny
change of the Appropriation Civil Code of Canada, sect. 1158 ;
Code Napoléon, sects. 1160 and 1161 ? Evidence as to the par-
ticular appropriation. Judicial Committee agree with \;ourts
‘below that there was no rescission of the appropriation. :
‘ [3 App Cas 645]

Mayor a.nd Corporatmn of Montrea.l 0.
Hamson Stephens ’

Loum C’(mada SIR BARNES PEACOCK Feb 1 1878

Validity of an assessment. Acts done by Expropriation
Commissioners. One of five actions, this being put forward as
the test action. Decision of the Court of Queen’s Bench was
confirmed against the Corporation, and the remaining actions
lapsed. This was an appeal against a decision which declared
null an assessment for certain streef improvements in Montreal,
and that there was no warrant for a distress being made. 27 &
28 Viet. ¢. 60, and 29 & 30 Vict. ¢. 56 (Canadian Statutes).
The Commissioners acted irregularly. They could not assess
and apportion the amount after the report containing the ap-
praisement had been homologated. They were then functi
officio. Affirmed with costs. :

[8 4pp. Cas. 605; 47 L. J. P. C. 67.]

Srimati Uma Deyi ¢.
Gokoolanund Das Mahapatra.
Bengal., Sir James CovviLe. Febd. 5, 1878.

_ Succession to an estate. Validity of an adoption. Sir William
.MacNaughten’s “ Principles of Hindoo Law,” and Sir Thomas
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Strange on Hindu law quoted as to adoption. Hindu law of
Benares as to succession of women. Is such adoption to prevail
against claims of a daughter of the adoptive father, notwith-
standing that such adoption was made in derogation of alleged
preferential right of adoption of the son of a brother of the
whole blood ?

Having considered the effect of the writings of native pundlts
on the subject of the Hindu “ Law of Benares,” particularly
with respect to the alleged principle that proximity of kindred
should determine the choice of an adopted son in preference to a
distant kinsman, the following observations were made :—* Their
Lordships feel that it would be highly objectionable on any hut
the strongest grounds to subject the natives of India ia this
matter to a rule more stringent than that enuncisted by such
tuxt writers as Sir William Macnaghten and Sir Thomas Strange.
Their treatises have long been treated as of high authority by
the Courts of India, and to overrule the propositions in question
might disturb mary titles.”” J udgment of High Court declaring
adoption valid upheld. [L. R. 5 Ind. App. 40.]

Sreenutty Nittokissoree Dossee 2.
Jogendro Nauth Mullick.

Bengal. Sir Movtacus SMita.  Feb. 5, 1878,

Widow’s maintenance payable by the adopted son of her
husband. Intestacy of husband, but statement of his inten-
tions accepted. The Judicial Committee had no doubt that the
High Cowrt was right in declaring adoption valid. The only
question, therefore, was whether the Court below had reduced
the widow’s due maintenance allowance as a kind of punish-
ment to her for having defended a suit which it thought she
must have known was properly brought against her. The
Judicial Committee were first disposed to report that there
should be a remand to India, considering that the Court below,
in meting out a species of punishment, had, on the facts, de-
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parted from true principles of justice:  Before remanding, how-

ever, their Lordships made a suggestion of 'what in their opinion
would be the fair course for the plaintiff respondent to pursue,
and after an adjournment of & few days, counsel intimated that
the matters would be amicably settlec on the basis conveyed in
their Lordships’ views. Result being that the widow’s allow-
ance was increased. (Varied.) [L. R. 5 Ind. App.55.]

Periasami alizs Kottai Tevar and Others ».

The Representatives of Salugai Tevar. (Three
Consolidated Appeals. Nos. 82, 83, and 84
of 1875.) ‘

Madras. Sir James CoLvine. Feb. 12, 1878.

Impartible zemindary. Claim to seven villages. Effect and
validity of alienations to the appellants by the late proprietor.
Title to maintain the several suits. Was it vested in Salugai
Tevar (the plaintiff), or was he competent to sue? The Judicial
Committee, reversing decrees below, held that he was not com-
petent so to sue during the life of a particular widow. The
case furnishes an importaat precedent on the question of joint
and ancestral family estates, according to Hindu law. Rule of
succession as laid down in the Shivagunga case, 9 Moore’s Ind.
App. Cas. 539 (and the lands now in dispute formed part of the
Shivagunga properties). Held, that as between the descendants
of the grantor and the son of the surviving grantee, the zemindary
was the separate property of the latter, and that on his death his
right passed to his widow, notwithstanding the undivided status
of the family, according to the rule of succession in the Shiva-
gunga case. The Judicial Committee advised her Majesty to
reverse the decrees of both the High Court and the subordinate
Court, and 4o dismiss the three suits, with costs in both Courts.
Costs of bringing in fresh evidence to be paid by appellants,
though they are to have the costs of the three suits and of the
appeals. LL. B. 5 Ind. App. 61.]
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Armytage and O.thers 0.
The Master in Equity. _
Victoria. Sir Janmes CoLviLe. Feb. 22, 1878.

‘Question as to the Rate of Probate Duty chargeable upon an
estate which was the subject of a will. Construction of the
Duties on the Estates of Deceased Persons (Victoria) Statute,
No. 888, 1870, and the amending Act, No. 523, of 1876. The
Master in Equity had rated two-thirds of the residue on the
higher scale. The appellants resisted this claim on the ground
that the swn in question having been bequeathed to his children,
or to them and his grandchildren, the duty properly chargeable
was & per cent. and not 10 per cent. Jurisdiction of the Court
to make an order of a mandatory character upon the Master in
Equity in cases of gift over, and that the duty should be assessed
at present on the lower scale. Debitum in presenti solvendum
in futuro. Reversed: Bell v. Muster in Equity, 2 L. R. P. C.
570; Queen v. Lords of the Treasury, L. R. 7 Q. B. 887; Queen
v. Prince, L. R. 6 Q. B. 419, &. Their lordships held that the
children’s and grandchildren’s interests were vested before
testator’s death, but subject to be divested hereafter. Debitum
in presenti solvendion in futuro. Reversed, and declaration made
that in lieu of the judgment below an order absolute should be
made upon the Master in Equity directing him upon payment by
the appellants of duty upon the whole estate of the deceased at
the rate of half the percentage mentioned in the schedule to
the Act, to deliver to them probate of the will and codicil of the
said deceased, with the usual certificate of payment of duty
endorsed thereon. Fach party to pay their own costs below,
but appellants to have costs of the appeal.  [3 App. Cas. 355.]

Archibald ».
Taylor and Others.
Nova Seotia. Sz Barxrs Preacock. March 1, 1878.
Trespass. Conversion. Damage. Was there change of pos-

session or transfer. Rule nisi for new trial made absolute.
‘ " [P. C. 4r.]



Cuses decided during 1878, 49

- Smith . ,
The Queen. S
Queensland.  Srr Rowerr Corrier. March 12, 1878.

~ Action of ‘ejectment under Crown Remedies Act,. 1874.
Appellant claimed the land under a lease from her Majesty,
baving been selector of a large number of acres under the
Crown Lands Alienation Act, 1868. Plea by the Crown that
there was abandonment of selection and forfelture under the
conditions of residence. Verdict for Crown is set aside, and a
~verdict entered for the appellant on the ground that appellant
was not given a hearing in this matter such as would warrant
the Government in declaring a forfeiture. Respondent to pay
costs below and here.  [3 App. Cus. 614 ; 47 L. J. P. (. 51.]

Gokuldas Gopuldas ».
Murli and Zalim (Heirs of Tarapat).

Central Provinces. Sin Barses Pracock. March 12, 1878.

Question of levying interest by appellant after decree for
foreclosure of mortgage. Iffect of agreement between parties.
Liability for interest under continuing mortgage. Such interest
cannot be levied where decree was silent as to future interest,
thougls it possibly might be recoverable in fresh action : Pillal
v. Piliai, L. R. 2 Ind. App. 219. -Judicial Committee report
that decrees of three Courts below against the appellant’s claim
ought to be reversed, but looking at the circumstances of the
case make a declaration in lieu thereof with the view of adjust-
ment of disputes between the parties. No costs.

(L. R. 5 Ind. App. 78. ]

Fisher 2.
Tully.

Queensland.  Sir Moxracur Switu.  Mareh 14, 1878.

Statutory engagement for grant of land. Crown Lands
Alienation Act, 1868. 'Wrongful declaration of applicant for
lease as to his place of residence. DBeing a resident in the

8. E
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colony is one of the conditions for lease. - Meaning of the word
“live.” Specific performance. Their Lordships, affirming
decree below, held that appellant was not entitled to the relief
pmyed Judgment below affrmed, with costs.

[3 dpp. Cas. 627 ; 47 L. J. P. C. 59]

A. B. (Clerk in Holy Orders) ».
The Bishop of Bath and Wells.

Arches Court of Canterbury. Sir RoBERT PHILLIMORE.
March 26, 1878.

Duplex Quercla. A. B. having purchased the advowson of
a living, the hishop refused to establish him in vicarage, his
testimonials of living a pious life for three years before not being
satisfactory.  Charges against the clergyman gone into, their

Lordships refuse to interfere. Appellant to pay costs.
[P. C. Ar]

Bombay-Burmah Trading Corporation, Limited v.

Mirza Mahomed Ally Sherazee, and The Burmah
Company, Limited. (No. 96 of 1872, and
No. 44 of 1873; and Cross Appeals in the

same suits.)

Rangoon. Sz Rosert CorLrLier. April 13,1878,

First action was brought to recover damages for the con-
version of a quantity of timber logs by the appellants. The
second to recover damages for alleged obstruction raised by
the appellants, to prevent the removal of timber in the woods of
Burmah. Traffic in timber with the merchants of Rangoon—
Government monopoly to export timber from a particular forest.
In both actions the appellants were defendants. In the
first damages were reduced, the basis of calculation being
erroneous. In the second, an agent’s responsibility as acting
for a particular purpose not proven. Decree in first action
varied, each side to pay their own costs of appeal. In second,
reversed, appellants to be paid costs below and here. Doth
cross appeals dismissed, with costs.

[L. R.5 Ind. App. 130; I L. R. 4 Cal. 116.]
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Sheo Singh Rai v,
Mussumat Dakho and Moorari Lall.

N. W. Provinces, India. Stz Moxrtacue Smira. April 13, 1878.

Law of adoption amony the Jains. How it differs from
Hindu law. Special leave to appeal. Objection to decree on
a particular ground, not stated in reasons for appeal, precluded
from argument. “Wajibulurj,” a village administration paper.
Summary of evidence collected at Delhi, Jeypore, Muthra,
and Benares, as to the customs of the Jains. Chief Justice
Westropp’s judgment in Bhageandas Tejmal v. Raginal, 10
Bombay H. C. R. 241 ; Ramalaksian Ammal v. Sizanatha Per-
umal, 14 Moore’s Ind. Ap. 585 ; Strimathoo Moothoo Natchiar
and Others v. Dorasinga Tevar, L. R. 2 Ind. Ap. 169. Reference
to different Hindu castes. Declaration that arqument on appeal
should be consonant with grounds set forth in application for special
leave.  Affirmed with costs. It being thus decided that a son-
less widow among (the first respondent) the Jains has a larger
intevest in property and greater powers of adoption than an
ordinary Hindu widow.

[L. R.5 Ind. App. 87; 6 N. W.3882; I. L. R. 1 A/l
688.]

Bhoobun Mohini Debia and Another 2.
Hurrish Chunder Chowdhry.

Bengal. Sir Rosrrr CoLLiBR. April 13, 1878,

Grant of a Talook by Sunnud. Subsequent disposal of estate
by will. The right to do this denied on the ground that granteo
had only a life interest through the Sunnud. Absolute estate
in Hindu law. Principle laid down in the Tugore Case, 4 B. L.
R. 183, and 9 B. L. R. p. 377. Ield that as the grantee took
the estate defeasible on the happening of an event which did
not occur, she had therefore an estate which she could dispose
of by will. Reversed, with costs.

\ (L. R. 5 Ind. App. 138; I. L. R. 4 Cale, 23.]
r2
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Dorab Ally Khan .
Abdool Azeez and Ahmedoollah, the Execu’cors of
Khajah Moheeocoddeen.

Bengal. 8iv James CorviLe. April 13, 1878,

Seizure and sale of a talook on behalf of judgment debtors.
‘Was this seizure regular? Implied warranty of title in chattels
sold. Case remanded on fresh issue—whether evicted purchaser
is entitled to get back his purchase-money.

[L.R.5 Ind. App.116; 1. L. R. 4 Cale. 229 ; 1. L. R.
6 Cale. 356.]

Pim, Owner of the “ Eliza Keith,” v.
John McIntyre, Owner of the “ Langshaw.”

Vice-Admiralty, Quebee. Sir RoBErT PrirriMore. May 9,
1878,

Collision between sailing vessel and steamer in the River St.
Lawrence. In this judgment their Lordships point out an
error which the Canadian judge had made in the interpretation
he has put on the Privy Council judgment in Re T%e St. Clair
and Underwriter. Held, that the defence of the sailing ship, the
“ Eliza Keith,” that there was justifiable necessity for a de-
parture from a rule of navigation, is not supported. Decision
below, that the sailing ship as well as the steamer was to blame,
upheld. Affirmed, with costs. [P. C. 4r.].

Tekait Doorga Persad Singh .
Tekaitni Doorga Koonwari and Another.

Bengal. Sir Barnes Peacock. ey 17, 1878.

Claim to recover a Talook and other property. Res judicata.
Inheritance according to Koolachar or family usage. Land
bequeathed to three widows. Reversion. Judicial Committee
affirm only a portion of the decree of the High Court. The
result being that they decide that question of inheritance is
fully within the principle of res judicata at present, until there
be a revivorship. It will be open to any of the parties to raise
the question of family custom hereafter. As the appellant fails
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in the appeal to recover possession from the widow, he must pay
the costs. [L. R. 5 Ind. App. 149.]

Urquhart o.
Macpherson,

Victoria. Sir Moxtacue Syita.  May 22, 1878,

Alleged breach of covenant in a partnership between certain
sheep farmers and graziers. Action brought by appellant.
Release impossible to sever it from a deed of dissolution which -
was also impeached. Contracts which are impeached on the
ground of fraud are not void, but voidable. Finding of Supreme
Court, by which a verdict for appellant was converted into one
in favour of the respondent, is affirmed, with costs. Their lord-
ships held that there was no breach of covenant by respondent,
and that it was incorrect to describe certain transactions as
assignments by the respondent of the credits of the firm.

[8 App. Cus. 831.]

Rajah Nilmoney Deo Bahadoor ¢.
Modhoo Scodun Roy and Others.
[E: parte.)
Bengal,  Sir James Cornvive. May 24, 1878.

Suit by Rajah zemindar to enhance rent of lands occupied
by respondents. 'Was the notice properly served? Concurrent
finding that the motice was valid. Bengal Act, No. VIII. of
1869, s. 4. The Judicial Committes on the whole find it im-
possible to say that the High Court erred in holding that the
Rajah had failed to sustain the burthen cast upon him by the
statute—viz., to prove that the lands had not been held at a
fixed rent. [P. C. 4r.]

Levie.
Ayers and Others.
South Australia. Sir Barxes Peacock. May 28, 1878,

Winding up of a bank. Subsequent insolvency of a London
and Australian firm who had shares in the said bank, Con-
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current deeds by respective partners in London and Australia.
Trustees for the creditors appointed. Were the deeds valid,
and what liability on the joint estate did they comprehend ?
Colonial Insolvent Act, 1860. Assignees in imsolvency (the
respondents) are mnot bound either personally or out of the
assets to indemnify bankrupt in respect of claims arising out
of the estate, from which the bankrupt is not freed. Affirmed,
with costs. [3 App. Cas. 842; 47 L. J. P. C. 83.]

Jardine, Skinner & Co, ¢.
Rani Surut Soondari Debi.
Bengal., Siv Barnes Peacock. May 29, 1878.

Claim by respondent to recover possession of land from Jar-
dine & Co., who were “Ijaradars’ under the Rani (respondent).
Nature of a “Pottah.” At the expiration of lease, Jardine
& Co. remained in possession, offering old rent instead of a new
assessment, and claiming right of occupancy. Aect VIIL of 1869
(Bengal). Act X. of 1859. Affirmed, with costs. The Judicial
Committee being of opinion that, although the appellants at the
expiration of the lease had an equitable right to a renewal, they
were now too late to exercise it. The respondent was entitled

therefore to recover the possession of the land.
[L. R. 5 Ind. App. 164.]

Petition of Trilokinath (in the Matter of Maha-.
rajah Pertab Narain -Singh o. Maharajah
Subhao Koer and Others).

Fyzabad, Qudh. Sir Jamus Convive, May 31, 1878.

This was an application to rchear the appeal of Maharajak
Pertab Narain Singhv. Maharance Subkao Koer and Others (L. R.
4 Ind. App. 228), on the ground that petitioner, Trilokinath,
who had been respondent in Cowrt below, had, as alleged, by
accident been unreprosented in the hearing before the Judicial
Committee. There was a second prayer, that the Queen’s Order
in Council should not be a bar to his future proceedings in the
litigation. Petition dismissed, with a declaration pointing out
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that if a new suit should ever be brought in India, the determi-
nation of the Indian Courts upon it would be subject to appesal.
[Z. R. 5 Ind. dpp. 171.]

The Queen ».
Burah and Another.

Bengal, Loﬁn SeLBorNE. June 5, 1878,

Character of Indian legislation for states and territories out-
side of the Presidencies. The Garo, Khasi, and Jaintia hills,
under control of Lieutenant Governor of Bengal; are they all
and severally within the appellate jurisdiction of the High
Court, Caleutta ? Effect of Imperial Act, 24 & 25 Vict. c. 104.
Burah and the other respondent (since deceased) were sentenced
to death for murder in the Garo hills in 1876. The Chief Com-
missioner of Assam, under Lieutenant-Governor of Bengal,
altered sentence to transportation for lifes. The Bengal High
Court judges decided that the sentence of the Commissioner,
which was appealed against, fell within the jurisdiction of the
High Couxt, and sent for the record in the case. Against this
there was now an appeal on special leave by the Government to
the Queen in Council. Act of Indian Legislature, No. 22 of
1869, extending power of Lieutenant-Governor, was it ultre
vires 2 Appeal allowed. Decree of High Court reversed, up-
holding powers of Lieutenant-Governor.

[L. R. & Ind. App. 178 5 3 dpp. Cas. 889; 1. L. R.
8 Cale. 63 5 on appeal, 1. L. R. 4 COnle, 172.]

Petition against a Scheme of the Charity Com-
missioners for the administration of Hodg-
son’s Schools at Wiggonby.

Lorp SeLBorNE.  June 6, 1878,

Application of sections of Endowed Schools Act, 1869, to the
school. 'Will of the foundress. Their Lordships remit the
scheme to Commissioners, being of opinion it does not satisfy the
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requirements of the 11th section of Act of 1869. It is pro-
-nounced defective, as not having “ due regard” to the educational
interests of the several classes of persons who were entitled under
the will of the foundress, Margaret Hodgson, to the privileges
or educational advantages which the school was intended to
abolish or modify. Important observation is made as to 'the
power of Commissioners to abolish or modify favours originally
given to particular classes of students—students of the same
name as the foundress for instance. Scheme remitted for
amendment. No costs. [3 App. Cas, 857.]

Petition of Governors of Haydon Bridge School
(““ Shaftoe’s Charity ) against Scheme of
Charity Commissioners,

Lorp SeLBORNE., June 6, 1878.

Objection raised to the hearing of this petition in accordance
with 39th section, Endowed Schools Act prevails, and it is dis-
missed. “ Vested interests’” are not affected by scheme. Case
of Harrow School determined on the 17th June, 1874, at this
Board, was quoted as precedent for course now taken. Scheme
approved. [3 dpp. Cas. 872.]

Ramjisdai and Imtiaz Ali 2.
Rajah Bhagwan Bax and Another.

Oudh., Sir Rosert CorLrier. June 22, 1878,

Mortgage of estate by predecessor of respondents. Finan-
“cial difficulties of proprietor becoming burdensome, estate was
placed under a manager, in accordance with provisions of Ta-
lookdar’s Relief Act XXTV. of 1870. Appeal by the appellants
arises from their dissatisfaction with the adjudication of the
Commissioner in relation to their claim, on the money advanced
for the mortgage and interest. [Varied, no costs.]

. (L. B. 5 Ind, App. 197.]
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Markar Tamby Mohideen Bawa #.
Sana Madar Saibo and Others.

Ceylon. Sir Rosert CorLiER. June 25, 1878,

Action was brought by appellant to set aside a sale under an
execution purchase. Allegations of fraud and collusion are
-groundless. Appeal dismissed with costs. [P. C. 4r.]

Hood (Trustee of an Insolvent’s Estate in Liqui-
dation) 2.
Stallybrass, Balmer & Co.

Constantinople. Sir JaAMES CoLviLE., June 27, 1878.

Appeal to set aside orders of the Constantinople Court, in
different suits on same evidence. Insolvency of a coal merchant
of Cardiff who traded with Constantinople. Liquidation of his
estate. Responsibility of the consignee of the coals at Con-
stantinople (the brother of the insolvent). Was he an agent
for his brother at Cardiff merely, or was he vested with owner-
ship of the coal, so as to make it applicable for his judgment
debts? What was his liability as acceptor of bills by Cardiff
merchant? Appeal allowed, with costs, Judicial Committee
holding that the coal could not be applied to meet the agent’s
debt. It was property which ought to have gone to the trustee
to be utilized in the due course of the administration of the in-
solvent’s estate. [3 4pp. Cas, 880.]

Zemindar of Pittapuram o, . _
The Proprietors of the Mutta of Kollanka.

Madras. Sir Barves Pracock. July 2, 1878.

Claim by a Zemindar to recover certain houses and grounds
-which he alleged formed part of his Zemindari. Defence, that
claim was barred by Statute of Limitations, and further, that
the property in question was really owned by the defendants.
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The principal question in this appeal was, whether the right to
recover was not determined in a former suit, tried in 1862.
Their Lordships decided that the cause of action in the present
suit had not been determined in the former litigation, and
remanded the case to India for trial on certain issues. Vide
also suit decided in Privy Council, 7th June, 1883 (P. C. 4r.).
[L. BR. 5 Ind. App.206.]

Angers (The Attorney-General of Quebee, pro
H. M. the Queen) ».

The Queen Iusurance Company of Canada.

Lower Canada. The Master of the Rolls, SIR GEORGE JESSEL.
July 5, 1878,

Canadian law affecting stamp duty on policies of insurance.
Imposition of a stamp duty by a Quebec statute not warranted
by the British North America Act. Is a Stamp Act direct or
indirect taxation? What are the meaning of the words, as
“words of art”? The Judicial Committee say that such a
stamp is not ‘“direct” taxation. Judgments of both Courts
below affirmed. “The imposition of this stamp duty is not war-
ranted by the terms of the second sub-section of sect. 92’ of the
British North America Act. [3 4pp. Cas. 1090.]

‘Webb ¢. Giddy and
Giddy ». Webb.

Grigqualand (West), South Africa. Sir MoONTAGUE SmITH.
July 12, 1878.

Webb 1epresents the South African Exploratlon Company, and
Giddy is Civil Commissioner at Kimberley, capital of Griqualand
West. Dispute arose out of the regulations under which licenses
to dig for diamonds are granted by the South African Explo~
ration Company. Effect of a proclamation issued in 1871 by Sir
Henry Barkly, the governor. The “Dorstfontein Diggings.”
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Effect of Roman-Dutch law in regulating administration and
development of diamond fields. Difference between usufruct
only and actual right to minerals. Validity of Orange Free
State grant. Alleged emphyteutic tenure. The Judicial Com-
mittee report that the appeal of the Crown (Mr. Giddy’s appeal).
ought to be dismissed. It related primarily to a claim in recon~
vention for the return of money paid to the company in respect
of licenses. After the solemn recognition of Mr. Webb’s title,
by virtue of the Proclamation of 1871, to the minerals, it is too
late for the Crown to impeach it upon a presumption derived
only from the form of the Orange Free State grant. The appeal
by Webb, wherein he sought to have altered the decision of the
recorder for an account and payment of license moneys upon
higher rate than the Crown has accounted for, would also be
dismissed. Their lordships intimated, however, that they were
not to be understood to affirm the principle on which the learned
recorder based his judgment in dealing with the question of the
power of the plaintiff to raise the license rents. The question
is to remain open. Judgment appealed from affirmed. Both
.appeals dismissed. No costs. [3 dpp. Cas. 908.]

Les Sceurs Dames Hospitalieres de St. Joseph de
I’'Hotel Dieu de Montreal ¢.
Middlemiss.

Lower Canada. Sk James CoLvire. July 12, 1878.

Claim by appellants, as seigniors of a fief, to commutation
fine for plot of land under a Canadian Act, intituled “ An Act
respecting the general abolition of feudal rights and duties”
(cap. XLI., Consolidated Statutes of Lower Canada). Does the
Act apply to this case? History of the devolution of the Fief,
seignorial dues, &e. Had the property become acquired by the
Crown with an extinction of feudal rights subject to an in-
demnity ? Was that indemnity paid, and thereafter was the
property alienated free of such charges to the respondent? The
decision is in the affirmative. The Crown does not fall within
the category of gens de main-morte. The Judicial Committee
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affirm the decision of the Court of Queen’s Bench, which declared
against the claims put forward by appellants. Costs of appeal
to be paid by the appellants. The case is of much importance
as bearing upon the devolution of French law and its existing
force in Lower Canada.

[8 App. Cus. 1102; 47 L. J. P. C. 89.]

Syed Bazayet Hossein and Others ,
Dooli Chund and
Moulvie Mahomed Wajid ».

Mussummat Bebee Teyabun and Others.
(T'wo separate appeals.)

Bengal. Sir Barves Pracock. Now. 9, 1878,

Mortgage by an heir. Mahomedan law. Suits instituted to
ascertain purchaser’s rights in respect of ancestor’s debt due.
Rights of dower of the widows of the ancestor. Sale. Is a
purchaser without notice of debts on an estate holden to be
subject to them? In the first suit, the sale of the mortgaged
property, so far as the heir’s own share was intended to meet
sum due on the mortgage bond, is valid, and the title in the land
secured to the purchaser. The property in question was alienated
without any charge on the estate which would affect the dower
of Mahomedan widows being decreed. (Wahkidunnissa v. Shab-
rattan, 6 B. L. R. 54.) In the second suit, wherein the widows
were plaintiffs, and now respondents, there was a charge on the
estate decreed, and therefore the purchaser obtained the property
subject to the charge. Both decrees below affirmed, with costs.

[L. B. 5 Ind. dpp. 211.]

Ramanund Koondoo and Another .
Chowdhry Soonder Narain Sarungy and Others,

DBengal. Sk Rosert CoLricr.  Now. 15, 1878,

Debt contracted by four persons. Two of the debtors pay off
their debt. A claim is then brought against these two for the
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default of the other co-sharing debtors. Question of liability of
all the parties dealt with at length. Interest. The main question
was, whether the whole of a mouzah which had belonged to one
‘of the debtors had been sold. The effect, if not, would be that
the plaintiffs (the appellants) were not, at the time they: applied
for it, in a condition to execute against the two defendants as
sureties for the original debt. Both Courts below held that
the whole of the mouzah in question had not been sold, and the
Judicial Committee agree with them. There was a second
questlon, as to interest. The subordinate judge intimated that if
the plaintiffs sell what remains of the mouzah, they may be in a
position to issue execution against the defendants. (On this, as
there is no cross appeal, the Judicial Committee are not in a
position to give any opinion.) The subordinate judge went
on to say that, if so, interest can only be obtained up to 1867,
when the estate was first ordered to be put up for sale. The
Judicial Committee considered the subordinate judge was right.
Some of the postponements in the proceedings were due to the
plaintiffs, and, in consequence, an additional burden should not
be thrown on the sureties. [P.C 4]

Prince Mirza Jehan Xudr Bahadoor ».
Naw Afsur Bahn Begum.

Oudh. Sir Barnes Peacocx. Noe. 16, 1878,

Claim by Prince Mirza to a mouzah and houses which had
belonged to his grandmother, the “ Queen Mother,” and of
which she was in possession just before Lord Canning’s Procla-
mation of 15th March, 1858. Was the plaintiff, as heir, entitled
to the same share of property as his father would have been ?
Case is remanded to India for trial on new issues. Their
Lordships not being satisfied (as to the mouzah) whether the
appellant acquired a title within twelve years after the govern-
ment confiscation, or whether the respondent took the govern-
ment settlement adversely to other heirs, or in trust for herself
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and them, and (as to the houses) whether the appellant’s claim

to them was barred by the Act of Limitation, these issues to be

tried as if there was no confiscation by government. ‘
[L. R. 6 Ind. App. 76.]

\

Sir Drig Bijai Singh, K.C.S.I. (Maharajah of
Bulrampore) ».

Uman Pal Singh, and Ganesh Singh,
[ Bz parte.]

Oudh. Sir MoxtacuE SmitH. Now. 19, 1878.

Respondents have held villagers as sub-tenants. Can they
claim a sub-settlement as possessors of what Act XXVI. of
1866 (and the rules scheduled in that Act) describes as “under-
proprietory rights’ arising from continuous tenancy. Judicial
Committee uphold decisions below in favour of respondents; the
holding was under contract and valid, and the land was not
granted on account of service or by favour of the Talookdar.
Affirmed. [LZ. R. 5 Ind. App. 225.]

Joy Narain Giri ».
Grish Chunder Myti and Others; and

Joy Narain Giri ».
Grish Chunder Myti.
(Consolidated Appeals.)

Bengal.,  Sir Rosert CorLier. Noe. 19, 1878,

The suit arose out of disputes in a joint family. The question
now raised was, whether or not there was partition at the time
'of the early quarrels. Their Lordships decided that there was.
Affirmed. [L. R. 5 Ind. App. 228.]
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) Gouri Shunker o.
The Maharajah of Bulrampore.

Oudh. Sir James CoLviLe, Nov. 21, 1878.‘

The rebel Dirgh Narain Singh in 1856 mortgaged four of
his villages in Tulsipore to Gouri Shunker for money borrowed.
‘At the Mutiny, his people being still in rebellion, the whole of
Tulsipore was created into a Talook, in favour of the loyal
Maharajah of Bulrampore. On the passing of the Oudh Estates
Act 1. of 1869, the Maharajah’s title as full Zemindar was com-
pleted. Gouri Shunker afterwards claimed the four villages as
proprietary mortgagee. The assistant settlement officer dis-
missed the claim as one barred by the Proclamation of Lord
Canning and the Estates Act. Subsequently the suit assumed
the character of one for a sub-settlément of a sub-proprietary
title. This claim was in terms of the mortgage deed, which
described what was pledged as “the rights appertaining to a
Birt Zemindari,” or merely a sub-proprietary right under the
superior lord. The Commissioner of the district having had
the case before him, held that the effect of the mortgage was
to create a tenure, subordinate to that of the Talookdar; that
Gouri Shunker had an under-proprietary Zemindari title and
possession until the lien was redeemed, or the foreclosure
perfected. On appeal, however, the Judicial Commissioner, in
effect, held that the plaintiff, being apparently in full proprietary
possession at the time of Liord Canning’s proclamation, his title
was swept away. He accordingly dismissed the suit. This
decision their Lordships now reversed, the Committee holding
that the judgment of the Commissioner was the right one.
Appeal allowed, with costs, but with a declaration that the Order
in Council was to be without prejudice to the Maharajah’s rights
(if any) to apply to the Court to receive Malikana at not less
than 10 per cent. Widow of Shunker Sahai v. Rqjal Kashi
(L. R. 4 Ind. App. 198) approved. [L. R. 6 Ind. App. 1.]
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Sahibéada Zeinulab_din Khan ».
Sahibzada Ahmed Raza Khan and Others.

N. W. P. Bengal. Sir Barnes Peacock. Now. 22, 1878.

Right of appeal from decree obtained ez parfe. The High
Court had rejected this appeal from the Court of first instance
on a technical ground, the judges lLolding that the defendant
(now appellant) had not followed, as to appearance, the proce-
dure required by sect. 119 of the Civil Procedure Code (Act
VIII. of 1859). The Judicial Committee declared this decision
erroneous (the section applied, in their opinion, to a party who
has not appeared at all in the suit), and remanded the case to the

High Court for trial. [L. R. 5 Ind. App. 233.]
Chotay Lall ».
Chunnoo Lall and Others.

Bengal. Str Moxtacur Saure.  Nov. 23, 1878,

Laws of succession among the sect called Jains. Right to
moveable property. The property in suit was the self-acquired
property of Thakoordass Baboo, who died at Caleutta in 1860
without any male issue, but leaving a daughter who became the
wife of Chotay Lall, the appellant and defendant, leaving no
issue. The plaintiffs and respondents were grandsons of a
brother of Thakoordass, and it is admitted that they would have
been the heirs of Thakoordass if he had left no dssue. The
question now is, whether they or the defendant, as husbhand of
Thakoordass’ only child, became entitled to the property on her
death. Is the succession to be determined by customs of the
Jains or by the Mitacshara law of inheritance ? Customs of the
Jains (vide Mayne’s Book on Hindu Law) discussed at length.
Judicial Committee held that the issues in this suit were amenable
to Mitacshara law, and that when the customs of the Jains are set
up, and there is no evidence, in the setting up, adduced to vary the
ordinary Hindu law, the ordinary law must prevail. Neither
can the judgment of the High Court be impeached on the ground
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that the customs of the Jains have not been fully ascertained.
According to Mitacshara law, a widow inherits from her hus-
band a restricted and limited share of his estate. The
question of a daughter’s inheritance is not a res integra for
the whole of India; but in Bengal and Madras, at all events,
a daughter’s share, like a widow’s, is restricted and limited.
Courts ought not to unsettle a rule of inheritance affirmed by
a long course of decisions, unless, indeed, it is manifestly
opposed to law and reason. Decree appealed from affirmed, with
costs, [L. R. 6 Ind. 4pp. 15.]

The Great Laxey Mining Company, Limited o.
James (lague.

(And Cross Appeal.)

Court of Chancery, Isle of Man. Sir Rosert CoLLIER.
Now. 26, 1878,

The Great Laxey Mining Company, under a grant from the
Crown, are permitted to enter the lands of Clague, in order to
conduct mining operations. There was an understanding that
the company should pay Clague for damage done. The pre-
gent appeal and cross appeal arise out of a dispute as to the
assessment of certain damage incurred in consequence of the
erection of a reservoir by the company. The case was adjudi-
cated upon first (by consent) before a jury, who assessed damages,
and then by the Court. In their appeal, the company objected
to that part of the judgment which made it necessary for them
to erect a stone wall round the reservoir, or subject themselves to
a larger sum in damages if it was not built, when they had
already erected a substantial fence. Clague, in his cross appeal,
objected to any alternative for lesser or greater damages by
reason of the wall. The damages assessed were for injury
already done. The Judicial Committee considered the objection
of Clague valid. Principal appeal dismissed; and, as regards
the cross appeal, the judgment would be modified so as to meet
objections. The company to pay costs of appeal and cross
appeal. [4 dpp. Cas. 115.]

s. F
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Rameshur Pershad Narain Singh ».
Koonj Behari Pattuk and Another.

Bengal. Stz Mowraeue Smira.  Dec. 8, 1878.

Right to the use of water. Alleged diversion. Respondent
denies the appellant’s right to have the water as overflow. Claim
of appellant founded on prescriptive usage. Judicial Committee
uphold appellant’s contention, and reverse the divergent decrees
below, with a declaration of limits and conditions under which
the right to overflow “in accustomed channels and manner” is
to be enjoyed by the appellant. The authorities on right and
usage in the case of natural, as compared with artificial, water-
courses, considered : Maqjor v. Chadwick, 11 A. & B. 586 ; Wood
v. Waud, 3 Exch. 777; Greatrez v. Hayward, 8 Exch. 281 ;
Sutcltiffe v. Booth, 32 L. J. Q. B. 136. The costs of the appeal
to the High Court are to be paid by each party respectively, but
appellant is to have costs of appeal. [L. R. 6 Ind. App. 83.]

De Gaspé and Others 2.
Bessener and Others.

(Six Consolidated Appeals.)
Lower Canada. Sir James Convine. Dec. 5, 1878.

Possessory actions on disturbance. The respondents, it was
alleged, had unlawfully and forcibly entered and trespassed
upon certain lots of land (of which the appellants the plaintiffs
claimed absolute possession), thus disturbing the said appellants.
French and Canadian law on the subject of possession reviewed
at considerable length. Held, that the appellants had failed to
prove such a possession of the land as was sufficient to maintain
a possessory action within the terms of the Code of Civil Pro-
cedure, sects. 946—948, also sect. 52. Affirmed with costs.

(4 App. Cas. 135; 48 L. J. P, C. 1.]
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Doolar Chand Sahoo and Others ».
Lalla Chabeel Chand, and

The Same ».

Lalla Biseshur Dyal and Others.

(Consolidated Appeals.)
Bengal, Sir Barnes Pracock. Dec. 6, 1878,

Sales of portions of an estate in execution of mortgages.
Section 246 of Act VIIL. of 1859, and section 59 of Act VIII.
of 1869 (Bengal Council), construed with reference to the cha-
racter of the interest sold under different decrees. The main
question in both appeals was whether there was a sale of tenure
free from all incumbrances and rights of others interested, or a
sale of the interests of one judgment debtor only. The latter
alternative is upheld by the Judicial Committee. Decree of
the High Court in the first appeal is affirmed, and the decree in
the second is amended, in order to set right a mistake below.
By such mistake or oversight the respondents had been granted
a share larger than that to which they were entitled. The respon-
dents in both appeals are to have the costs of these appeals.

[L. R. 6 Ind. App. 47.]

Gulabdas Jugjivandas and Others ».
The Collector of Surat and Another.

Bombay. Sir Roprrr Corrier. Dee. 13, 1878.

Surat was ceded to the East India Company in 1800. On that
event taking place the company issued a Sunnud granting a
Jaghire Estate and Pension to the Buckshee or commander-in-
chief of the troops of the Nawab of Surat. The contention of
the respondent, however, was, the government, by their grant,
gave the estate for /fe only to the DBuckshee as a reward
for services, and that if continued to his descendants would
with them also be for life only. One of these descendants
effected a mortgage, and on his death was succeeded as repre-

F2
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sentative of the family by a sister (Fatima). The collector of
Surat, acting for her, refused to pay a residue on the mortgage
to the appellants, who were bankers, on the ground that the
mortgagor having had only a life interest, Fatima was mnot
liable. This lady had, moreover, never ratified the mortgage of
her brother. This decision was now upheld. Costs of both

respondents to be paid by the appellants.
[L. B. 6 Ind. App. 54.]
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Gossain Luchmi Narain Poori .
Pokhraj Singh Din Dyal Lal and Others.

Bengal. Sir MontacuE Smitn.  Jan. 21, 1879,

Mokurreri lease. Is it genuineor a forgery ? Lease granted
by a person whose property was afterwards confiscated in con-
sequence of his having joined in the Mutiny. Claim under
Mokurreri put in before sale. Delay in bringing present suit.
Validity of lease upheld. Affirmed, with costs.  [P. C. 4r.]

Nawab Malka Jehan Sahiba 2.

Deputy Commissioner of Lucknow in charge of the
Nazul Department.

Oudh. Sir Roperr CorLvier. Jan. 23, 1879.

Claim by Queen of Oudh. Before the annexation of Oudh,
King Momuddin Mohommad Ali Shah made four Sunnuds, in
which he gave the Queen a tract of land and a palace within
the city of Lucknow. On the issue of Lord Canning’s Pro-
clamation on March 15th, 1858, declaring the prerogative of
Crown, the rights of loyal Talookdars, &e., all the property in
Lucknow was confiscated, in view of ultimate settlement by our
government. The palace claimed by the ex-Queen was included
as nazul or state property, but the right of re-occupying the
palace was granted to the Queen for /ife only. It was now con-
tended she had a claim in perpetuity under the Sunnuds. This
view is not accepted by Privy Council. Appeal is dismissed,
with costs. ‘ [L. R. 6 Ind. App. 63.]
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The Melbourne Banking Corporation, Limited 2
Brougham. ;

Victoria. Sir MoxTAGUE SniTr.  Jan. 25, 1879.

Bill to set aside a sale following unredeemed mortgage. Plea
in bar against this bill was overruled by Supreme Court, and the
present appeal was against such overruling. Difficulties arose
out of the property being sequestrated just after the default of
mortgagor. The bank alleged that the official assignee, then-
appointed, released to them the equity of redemption. The
mortgagor, on the other hand, contended that so far from the
equity having been released, the estate had been repurchased
from the official assignee by a third party, who subsequently
reconveyed it fo him. The chief point in case dealt with the
authority the assignee had to release the property to the mort-
gagor, the consideration for such procedure being an agreement
not under seal on the part of mortgagee to abstain from proving
his mortgage debt. It was contended by the mortgagor that,
under the Colonial Insolvency Statute (1865), the assignee had
no such power. Their Lordships agreed to reverse the orders
appealed from, and held the release was not primd facie ultra
rires of the assignee, and recommended that the plea ought not
to be overruled. They considered that the benefit of the plea
be saved to the hearing of the cause, and that the costs occa-
sioned by the hearing of the plea in the Courts below should
be costs in the cause. Appellant to have costs of appeal.

[4 App. Cas. 1565 48 L. J. P. C. 12.]

Suraj Bunsi Koer 2.
Sheo Prosad Singh and Others.

Bengal. Sz Jamrs Covvive,  Feb. 1, 1879.

Joint ancestral estate. Execution sale. Rights of purchasers
as opposed to those of members of the family. Powers of a
father to alienate. 'What is the effect on children’s interests if
the father, who is a judgment debtor, dies before an execution
sanctioned by him is complete ? Mithila, Mitacshara, Bengal,
Madras, and Bombay law, on the subject of alienation in cases
of sale, and the circumstances under which sons are liable (by
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payment out of the estate) for debts of a.father. Judicial
Committee, reversing decrees below, hold that the purchasers
(the respondents) could only take the father’s undivided share of
- the estate—his debt being incurred without justifying necessity;
but this finding is to be subject to the title of the respondents to
ascertain the extent of the father’s share acquired by partition.
On the second point, held, that this charge (for father’s share)
could not bhe defeated by reason of the father’s death before the
actual sale. Costs in Courts helow to be apportioned according
to the rule when the plaintiff is only partially successful.
Appellants to have costs of appeal.

(L. R.6 Ind. dpp. 883 4 B. L B.226; I L. R. 5
Cale. 148.]

Raj Bahadoor Singh o.
Achumbit Lal.

Bengal. 8ir Rosert Covuier. F2b. 6, 1879.

Claim to ‘estate by respondent as heir-at-law is opposed by
appellant, who claimed through the widow of respondent’s father.
Construction and validity of a document called a Wasecutnamakh
(executed by the said widow’s husband before his death). Was
a widow’s estate enlarged from the ordinary estate of a Hindu
widow (as for life only) to an absolute estate? There were two
subsidiary questions, one of which related to the limitation in
suits arising out of an adoption. Limitation Act IX. of 1871.
From what time does limitation run? Decree below setting
aside the document, and declaring widow had simply a life estate,
affirmed, with costs. [Z. R. 6 Ind. App. 110; 6 B. L. R.12.]

Hamon ».
Falle.

(Appeal in formd Pauperis.)
Jersey. Sir James CoLvive.  Feb. 8, 1879.

The Jersey Mutual Insurance Society having refused to
insure o vessel if it was placed under the captaincy of Hamon
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(a master mariner), the latter instituted action for libel, in the
hearing of which it was sought to prove that the reports of
Hamon’s drunken and violent habits, whicli had impelled the
society to the course they took, were without foundation and
arose from malice. The principal Court in Jersey reversed a
decision of the inferior Court, which was in Hamon’s favour.
Hence this appeal. The Judicial Committes declared the
Insurance Society had acted within their powers (laid down by
rules), and this being so it was not necessary to go into the
question whether or not Hamon had been guilty of drunken-
ness, about which there was much conflicting evidence in the
record. Appeal dismissed. The plaintiff having been admitted
to appeal in forimnd pauperis, there was no order as to costs.

[4 dpp. Cas. 2475 48 L. J. P. C. 45.]

Mussumat Adit Kooer o.
Gunga Pershad Sing.

Bengal. Sir Barngs Pracock. Feb. 14, 1879,

Question of adoption. Its effect, if valid, on respective
heritable parties. Validity of adoption is nmot proved. Dis-
missed, with costs. [P € 4]

Campbell 2.
The Commercial Banking Company of Sydney.

(And Cross Appeal.)
New Sowth Wales. S Jamzs Corvine. Feb. 15, 1879,

The appeal and ‘cross appeal have arisen out of complicated
mortgage transactions between Campbell and the bank. The
bank having become mortgagees of certain landed property of
Campbell’s, had, on the failure to release, sold a portion of it to
a third party. Campbell disapproved of the conduct of the
bank in this transaction, and brought an action for damages,
and he obtained & verdict in his favour. The decision, however,
did pot satisfy him, and he (followed by the bank) instituted



Cases decided during 1879. 73

these appeals. The cross appeal of the bank was now allowed,
and a new trial is ordered. Campbell having lost his appeal
has to pay the costs in the Privy Council. The character of the
litigation was much affected by the provisions of the New
South Wales Real Property Act, and the regulatmns in refer-
ence to ““ Notice,” * Registration,” “ Transfer,” &c., in negotia-
tions affecting the sale of mortgaged property. ~ [P. C. 4r.]

Nawab Umat-uz-Zohra ».
Nawab Mirza Ali Kadr and Another.

Oudh. Sz Rosert CorLier. Feb. 21, 1879.

Question relates to genuineness of a transfer of property. The
claim is made by the daughter of Sir Mansin-ud-Daula for resti-
tution of elephants, horses, plate, &c., alleged to have been
given her by her father, he being yet alive. Inquiry as to state
of mind of Sir Mansin, who, by transferring the property to his
daughter, is said to have made himself her pensioner. Transfer
declared invalid and appeal dismissed, with costs. [P. C. 4r.]

Juggodumba Dassee ».
Tarakant Bannerjee and Others.

Bengal. Sir James CorviLe. Feb. 26, 1879.

For earlier history of litigation in thix case, see 10 Moo. Ind.
Aypp. 476. Proprietorship in land. Does it belong to a Jote
held under Zemindar, represented by respondents, or to a Talook,
owned by appellant ? The Judicial Committee affirm the decree
below in favour of respondents, with costs. [P. C. 4]

Thakoor Hurdeo Bux ».
Thakoor Jowahir Singh.

Oudh. Sir Barxes Peacock. ~ March 1, 1879.

This appeal (vide L. R. 4 Ind. App. 178) was, in 1877, re-
manded -to India for trial on one issue, and it was further
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ordered that the result of such trial should be sent to the Judi-
cial Committee, together with any fresh evidence that would be
adduced. The litigants are cousins, and the disputes have arisen
through one of them (respondent) claiming certain villages
(alleged by the appellant to belong to them jointly) as his sole
property, gained as rewards by services during the Mutiny.
The acquisition of estates in Oudh by summary settlement, and the
manner in which estates were conferred for loyalty during the
Mutiny, described. Act I. of 1869. Held that the estates in
this suit did belong to a joint Hindu family before Lord Can-
ning’s Proclamation ; that since then the appellant had not be-
come dispossessed of any share ; that the respondent was entitled
to hold the villages in ¢rust only for himself and family; and
further, that in accepting rewards from Government he acted as
the representative of the family, the other members of which
were as loyal as he was to the British. Reversed. Respondent
to pay costs in both Courts below, and also of this appeal, out of
the estate ; but the whole direction is to be without prejudice to
any agreement that may have been arrived at since the com-
mencement of the suit. [L. R. 6 Ind. App. 161.]

Isaac Bartlett 2.
William P. Bartley & Co.

(And Cross Appeal.)
Canada. Sir BArNes Peacock. March 8, 1879.

Action by respondents, a firm of shipbuilders and engine
contractors, to recover an instalment of money due under terms
of a contract for work done. Four thousand dollars, and interest,
allowed to respondents. There were also claims for extras and
interest. Extras disallowed by both Courts below. Article 1690
of the Civil Code of Lower Canada prohibits claims for extras,
unless provided for in the original contract. Allegation per
contra that works were not completed within the stipulated time,
and that, therefore, the compulsion to pay more than was paid
was extinguished. Decision below affirmed. Both appeals dis-
missed. No costs. [P. C. 4r.]
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The Borough of Bathurst .
Macpherson.

* New South Wales, Siw Barxes Pracock, March 11,1879.

Action against a corporation for damages, Macpherson (plain-
tiff) was riding in a street within the town of Bathurst, when his
horse, falling into a hole, caused his leg to be broken. He insti-
tuted action against the Municipal Council, on the ground of
their neglect in keeping the street and gutter where accident took
place in repair. New South Wales Municipality Act, No. XII.
of 1867. Difference of opinion in Colonial boroughs as to the
meaning of the Act, with reference to the liability to repair.
The Lords hold that the Act intends that all boroughs in the
Colony of New South Wales must keep their roads under proper
care and management, and in good repair. The order absolute
for a new trial, and to set aside verdict which had been returned
for appellants, is affirmed, and appeal dismissed with costs.

(4 App. Cas. 256 ; 48 L. J. P. C. 61.]

Cohen ».
Sandeman.

New South Wales. Sir Roserr Corrier. March 12, 1879.

Contract to build a hotel. Builder becomes bankrupt, and
Cohen, the person for whom the hotel was being built, gives
notice to the surety of the builder to finish the work. This is
done, and the assignee of the bankrupt treating this completion
of the work by the surety as a completion under the contract,
sued Cohen for what remained due. Held by Supreme Court,
assignee was entitled so to sue, and against this decision the
present appeal was instituted. Affirmed with costs.

[P. C. 4r.]

Mussumat Imrit Konwar and Another ».
Roop Narain Singh.

Bengal. Sir Barnes Peacock. March 14, 1879.
Claim for landed property in reversion. The appellants were

daughters of the original owner of the estates. The respondent
claimed as the adopted son of this-owner. ¢ Kritima” form of



76 ' PRIVY COUNCIL LAW.

adoption. Variance in the allegations of the respondent. Proof
of adoption not clear. Appeal of the daughters is allowed, ‘with
costs, by Privy Council, ' [P.C.4r.]

Narayanrao Ramchandra Pant . .
Ramabai (Widow of Ramchandra Pant).

Bombay. Sir MontacuE SMitw.  March 18, 1879.

Olaim by the widow of a Subhadar in the service of the ex-
Peishwa for arrears of maintenance. The present appellant from
whom the arrears were clajimed was the widow’s (Ramabai’s) step-
son. (For prior proceedings, see 9 Moo. Ind. App. 101.) Is the
maintenance barred by limitation, sub-sect. 18 of the 1st section
of Act No. XTIV. of 1859? Does separation from the ancestral
home affect the ordinary position of a Hindu widow or disentitle
her to maintenance? Committee affirm the judgment in favour
of widow. [Z. R. 6 Ind. App. 114.]

Tiru Xhrishnama Chariar and Others 2.
Krishnasawmi Tata Chariar and Others.

Madras. Sir Roserr Cortier, Mareh 18, 1879.

‘The question in this appeal was, whether or not the plaint
of appellants of the Tenkalai sect disclosed any cause of action.
Quarrel between Tenkalai and Vadakalai sects as to the ex-
clusive right of reciting certain hymns and chants in a particular
pagoda, and receiving dues therefor. The claim of the appellants
for the due performances of the services in question is pronounced
legitimate by the Judicial Committee, who, consequently, declare
there is cause of action, and that trial ought to take place.
Reversed. Appellants to have costs of the appeal. Case re-
manded for trial. {Z. R. 6 Ind. App. 120.]

Burra Lall Opendronath Sahee Deo ¢.
The Court of Wards.

Bengal. Sir MontaGuE SMita.  March 19, 1879.

This appeal had been remanded to India by the Judicial
Committee on certain issues. Claim to estates in Nagpur, on the
ground of alleged adoption, having reference particularly to the
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validity of entries in certain books. Defence: that the late
Maharajah had two legitimate sons born to him, and ‘that he
had no need to adopt, and did not adopt, is now upheld. Ap-
" pellant is to pay costs in India occasioned by the remand, and
of this appeal.” © [P.C. 4r)]

Asad Ali Beg and Others ».
Zaffer Ali Beg and Others.

Central Provinces. Sir James CoLviLe. March 20, 1879,

Right of a widow of a Malguzar to certain villages. Rights
arising out of possession by widow for nineteen years without
molestation upheld. Government settlement. Deed of gift of
the villages to present appellants. Mahomedan law as to heir-
ship. No trust for others proved. Appeal allowed. Appellants
to have costs. [P. C. Ar.]

Skinner ».
Orde and Others.

North-Western Provinces, Bengal. Sir MoNTAGUE SMitH.
March 21, 1879.

Question of law before hearing of suit in India. The appel-
lant, who is a claimant to property under a will, filed & petition,
as a pauper, to have his rights declared. Protracted legislation
arising out of the case bemg brought or sent from Court to
Court before being registered. The appellant, having after-
wards paid the fees, caused his suit to be entered as an orthodox
one, but it was then contended he had become a suitor too late
to ensure for himself the privileges of limitation. This view is
not upheld by the Judicial Committee, who declare that the plaint
originated in the pauper suit, and must be considered as a plaint
from the date on which it was filed, and not, as the High Court
held, from the date on which the stamps were paid, and was not
affected by alteration in the manner of prosecuting the suit.
The cause in India is therefore ordered to procsed: Act VIII.
of 1859, ss. 308-—310. Reversed with costs, and case remanded
for trial on the merits. {L. R. 6 Ind. App. 126.]
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Maharajah Radha Proshad Singh ». '

1. Baboo Umbica Persad Singh and Another
No. 52 of 1874.

2. Shaik Himmut Ali and Others. No. 53 of 1874.

3. Meer Muddud Ali and Others. No. 51 of 1874.

* (Three Appeals.)
Bengal. Sir Romerr Corrier. March 22, 1879.

Three of several boundary suits begun by the Maharajah
Radha Proshad Singh. Two others of these suits were, in 1877,
before the Judicial Committee. (Vide P. C. Ar. Nov. 29, 1877.)
Deviations of the river Ganges. The claim to land by accretion
and by adverse possession, as opposed to a claim on the grounds
of ownership before deviation, is now upheld. The limitation
of the possession after accretion by a claimant, who, before
accretion, had mno right, is an important feature in this decision
on boundaries. In Nos. 1 and 2 appeals, costs in India are to
follow the event, and each party is to bear the costs of the appeal.
In No. 3 appeal appellant is to have all costs i in India, and costs
of the appeal. [P. C. 47r.]

Sayad Mir Ujmudin Khan Valad Mir Kamrudin
Khan o.
Zia-ul-Nissa Begam and Others.

(Two Consolidated Appeals.)
Bombay. Sir Jamzs Corvire. March 27, 1879.

" This appeal related to the disposition of property which had
been possessed by a woman (the widow of the Nawab of Surat),
who was before marriage a slave girl, and whose heirs now
claimed inheritance. The whole matter resolved itself into the
question whether the “Willa” law (by which the heirs male of an
emancipator had preference over the freed slave’s heirs) should
in this case prevail against the provisions of Act V. of 1843, s. 3
(by which all disabilities against those who had been slaves in
Tndia had been removed). The Act, their Lordships decided, was

* Owing to the decision in the above causes, and in the previous cases, their

Lordships, on November 22, 1879 (P. C. Ar.), allowed the three last of these
appeals ; Her Majesty in Council approving of an order in each for reversal,
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paramount in all cases of succession of this character. The
statute was a remedial one, to which the widest operation should
be given. Appeal dismissed with costs.

[L. R. 6 Ind. App. 187.]

Rajah Kishendatt Ram ».
Rajah Mumtaz Ali Khan,
Oudh, Sir James Corvine, March 28, 1879.

Mortgage, in 1848, of villages. The collection of crops, &e.
on the part of the mortgagee is opposed by a number of persons,
who claim as holders of it tenures. Purchase of these birt
tenures by mortgagee. Subsequent claim by the son of original
mortgagor to redeem the birt tenures. His right is admitted,
but litigation ensues on the question on what terms is the right
of redemption to be exercised, due regard being had to the pur-
chase of encumbrances by the mortgagee, and the new interests
he had created. Several cases (English law) quoted to exemplify
the relative effect on the mortgagee and mortgagor by sale or pur-
chase. 'Was the subject of the mortgage a Malikana allowance,
or did it embrace the Talookdari interest with all its incidents ?
Their Lordships hold that the decision of the Judicial Commis-
sioner is equitable, and that the son of the original mortgagor,
under the circumstances of this case, had a right to redeem the
estate on payment of the mortgage money, and the money paid
for the birt tenures. Affirmed with costs.

[L. R. 6 Ind. App. 145; I. L. R. 5 Cale. 198.]

Bank of New South Wales .
Owston.

New South Wales. Sirk MonTAGUE SmitH.  February 18,1879,
and March 28, 1879.

Preliminary objection on ground that sum involved is below
appealable amount. JInferest on a verdict (for damages) is given
by statute in New South Wales. Objection overruled (vide 8
Moo. Ind. App. 166). Alithough costs may not be added to make up
the appealable amount, interest, under New South Wales law, may.
(N. 8. W. Statute, 24 Vict. No. VIIL.) Action is brought against
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the bank for alleged malicious prosecution, instituted by one of
its officers, Owston is awarded 5007 as damages. Question
comes before Committee on appeal against a judgment dis-
charging a rule for a new trial. Judicial Committee, taking the
view that the bank in this instance may not have been respon-
sible for the institution of a prosecution by its officer—although
in their minds the question should be left open whether that
officer gave directions to prosecute—reinstated the rule for a new
trial, and directed it to be made absolute. Judgment of Supreme
Court discharging the rule reversed, and rule for new trial made
absolute. Owston to pay costs of appeal.

[4 4pp. Cas. 270; 48 L. J. P. C. 25; P. C. Ar.]

Hurro Soondari Debia Chowdhrani ».
Kesub Chunder Acharjya Chowdhry.

Bengal. Sir Barnes Peacock. May 7, 1879.

Suit by widow to recover villages from the sons of her deceased
husband’s brother. Partition. The whole question related to
the interpretation to be put upon the Goshwara, or abstract
statement, dividing an estate. Divergence between area and
rental in the divided properties. Is appellant entitled to recover
according to the quantity of the land, or the Jumma value?
Held (affirming the decree of the High Court, with costs), that
appellant was not entitled to recover according to quantity. If
entitled to recover at all, it ought to be in proportion to the
rents specified in the last column, in lieu of the second column,
of the Butwara, which followed the arrangements for partition.
Appellant derived no title from the Bufwara to recover the
proportion of lands claimed. [P. C. 4r]

Ramasawmi Chetti ».
The Collector of Madura, and Agent to the Court
of Wards for the Zemindar of Ramnad (a
minor).
Madras. Sir MontAGUE Smita.  May 8, 1879.

Claim by the collector to a village. The principal question
related. to the validity of an unregistered lease, or Pottah, relied
on by appellant. -Law as to registration of particular classes of
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leases discussed at length. General Registration Act, No. XX.
of 1866. The Madras Act, No. VIIL of 1865. Judicial Com-
mittee, affirming decree below, consider that the document was
not a Pottah within the meaning of the Madras Act, and was
inadmissible in evidence. Appeal fails. Decrees below affirmed,
with costs. [L. R. 6 Ind. App. 170.]

Attorney-General of the Isle of Man .
Mylchreest and Others.

Isle of Man. Sir MonTtAcuE Smita. May 8, 1879.

The great Clay Case. The decision declares the right of the
clay and sand, minerals, &e. of the Isle of Man to be vested in
. the people, and not in the Crown. Isle of Man Act of Settle-
ment of 1703. Judicial Committee, having given consideration
to the history of the island from time of Norwegian rule,
hold that the custom set up by the respondents is established.
Affirmed, with costs.  [4 App. Cus. 294; 48 L. J. P. C. 36.]

Kishna Nund Misr ».
Superintendent of Encumbered Estates, Mahdowna.

Oudh. Stz Barxges Pracock. May 20, 1879.

Question of sub-settlement in tenure under the Maharajah
Maun Sing. Character of tenant’s agreement or leases are such
that they last for appellant’s life, and continue from one Ma-
harajah to another. Question turned on effect of written words
used by the late Maharajah, from which it was to be inferred
that the appellant was entitled to a sub-settlement for life.
Judgments below reversed, and decision of settlement officer
affirmed. Costs in lower Courts and here to be paid to ap-
pellant. [P. C. 4r.]

8. G
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Rani Surut Soondari Debya v.
Prangobind Mozoomdar and Others.

Bengal. Sir Montacue Smita.  May 21, 1879.

Suit by a Zemindar Ranee to recover enhanced rent from
Talookdars. History of the lengthy litigation in the case.
Evidence that the Talook was not held at a fixed and unvaried
rent. Rufunamak or deed of compromise by one member of the
family. She, however, having only limited estate, her com-
promise is not binding on her successors. Appeal of the Rani
allowed, with costs. [P. C. 4r.]

London Chartered Bank of Australia ».
‘White and Others.

Victoria. Sir Roserr Corvier. May 23, 1879.

Agreement between a bank and a customer whereby in return
for money advanced a lien on securities (deposited with the
bank) of landed estates is given to the bank. Certain of these
parcels of land are afterwards mortgaged by the customer to
other parties, and he (the customer) having later on become
bankrupt, the bank sold two of the properties. Litigation
ensues on the question of accounts. What are the claims of the
bank, and what are the claims of the second mortgagees (the
respondents) on the properties also? Are the deposited secu-
rities to be treated by the bank as security for the customer’s
general account, or are they to be applicable only to particular
advances? 'What benefits accrue to second mortgagees from re-
duction of customer’s debt with bank ? Law as to banker’s
lien. 'What interest is bank entitled to claim on their debt?
The Judicial Committee said that the bank having acquiesced in
the finding of the First Court, that the securities deposited were
in respect of specific sums, and not having put any objection
in to their grounds of appeal to the full Court, were precluded
from raising the question now. Having made important obser-
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vations on the chargeability of interest (which should in certain
circumstances be simple interest), and on the ruling below as to
costs in the Colony (with which their Lordships do not inter-
fere), the Committee in the result affirm the judgment below.
Appellants to pay the costs of the appeal. '

[4 App. Cas. 4185 48 L. J. P. C. 75.]

Chidambaram Chettiar and Others ».
Gouri Nachiar and Another.

Mudras., Sir James Corvine. May 27, 1879.

Claim by younger son of a Zemindar against his elder brother
and others, who professed to be owners, or to have an interest
in different villages of the estate, under titles from the Zemindar
or from the aforesaid elder brother. Partition. Moieties of the
brothers. Alienations under Hindoo law ; what are valid and
what are not. Appovier v. Rama Subba Aujan, 11 Moore’s
Ind. App. 75. Law as to succession to separate estate. Held,
that there had been a partition, and that there was no ground
for the contention that upon the death of the original plaintiff
his interest passed to his elder brother, and not to his own
representatives, in the course of succession to separate estate, as
ascertained in the suit. Affirmed with costs.

[1. L. R. 2 Mad. 83; L. R. 6 Ind. App. 177.]

Kali Kishen Tagore v.
Jodoo Lal Mullick.

Béngal. Sir Roserr CoLLiER. June 11, 1879.

Dispute as to the boundary of a garden on opposite sides of a
Khal, or tidal creek, in the Hooghly. Alteration of the direc-
tion of one boundary wall, thereby producing alleged injury to
neighbour’s property, and obstruction to public navigation.
Inquiry into the precise extent of the encroachment : Bickett v.'
Morris et ux., L. R. 1 Scotch Appeals, House of Lords, 47; Orr

G2
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Euwing et al. v. Colyuhoun, L. R. 2 App. Cas., House of Lords, 839.
Erroneous statements as to cause of action. Khal being Govern-
ment property, the complaining riparian proprietor cannot raise
objections to what the Government sanction. The appea,l against
the judgment of the High Court, which declared that injury had
been done, is now allowed. Their Lordships holdmg that the
complainant (the respondent) had shown no solid injury to his
rights. Reversed. Judgment of subordinate Court affirmed.
Appellant to have costs of the appeal in the High Court, and of
this appeal. [L. R. 6 Ind. App. 190.]

Castle Mona Company .
Jackson.

Isle of Man. Sir James Convite. June 11, 1879. -

Detinue. Jackson was owner of Falcon Cliff, an estate
adjoining the Castle Mona Hotel, which was the property of
the appellants. Jackson leased Falcon Cliff with use of furni-
ture, and with option of purchase, to a man called Gough.
Gough became insolvent, and Jackson was empowered by the
Hotel Company to purchase for them Grough’s interest in the
lease. The Hotel Company paid him a sum of money for this,
and, as they contend, for a right in the furniture also, which
would enable them, when disposing of the lease, to pass the furni-
ture with it over to new assignees. A new assignee called Forster
eventually bought the lease. Jackson, relying chiefly on the
“ conditions of sale,” which excluded furniture, contended that
the company had no right to detain the latter. Judgment of
Judicial Committee affirms decree below in Jackson’s favour.

[P. C. 4r.]

Ram Chunder Bysack ».
Dinonath Surma Sirkar.
Bengal. Sir Barnes Pracock. June 13, 1879.
A question of title to 12 annas share of Mouzahs. Question

arose after a sale in execution of a decree of the Sudder Ameen
of Fureedpore. Benamee sale. Plaintiff’s (respondent’s) claim
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to recover is disallowed by the Judicial Committes, who prefer
supporting appellant’s title by reason of a second sale. Decree
of High Court reversed. Decree of First Court, declaring the
first sale fictitious, is upheld. Plaintiff’s' (respondent’s) suit
dismissed, and he is to pay all costs below and here. [P. (. 4r.]

National Bank of Australasia «.

United Hand-in-Hand and Band of Hope Company
and Lakeland.

(T'wo Appeals consolidated.)
Victoria. Sir James ConviLe., June 14, 1879.

The company was formed for the purpose of working certain
mines at Ballarat. They executed certain mortgages on their
property in order to provide a loan of large sum from the
National Bank. Arrangement provided no specific time for
repayment, but gave Bank a power of sale and other authority
if demands from the Bank for the debt due were not met. Sub-
sequent transactions of the Bank, including a sale of the mine
to Lakeland, were impeached by the company. Although the
Bank realised much, and might but for their own laches have
realised more than they did from the mine, they ultimately
claimed to possess an absolute title to the property mortgaged.
Judicial Committee affirm decree and decretal order of Supreme
Court, being satisfied the Bank had proved no absolute title,
and had already been overpaid in its character of mortgagee
when the bill was filed. Transfer of Lands Act (Victoria
Statutes), Vol. IIL. p. 2467. Camplbell v. Commercial Bank of
Sydney. [P.C. Ar., Feb.15,1879.] Vide observations of Lord
St. Leonards in the case of Zncorporated Society v. Richards, 1
Dr. & W. 334, &e. [4 dpp. Cus. 391; 4 L. J. P. C. 50.]

Ramasami Aiyan and Others ».
Vencataramaiyan, a/ius Chidambaram.
Mudras. Siz Roserrt Covuier. June 14, 1879.

Rhangasawmi, a wealthy landowner, hands over by agree-
ments certain lands to his relatives and to his agent, one
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Ramesami. Rhangasawmi also leaves lands to -his wife,
Lokambal, daughter of Ramasami, with stipulation to her to
adopt. This is a suit by Chidambaram, the adopted heir, to
set aside considerable alienations to Ramasami and others (all
of which alienations were the result of negotiations after the
death of his father (by the adoption) ). Appellants deny that
Chidambaram has been unjustly ousted out of any lands, and
maintain the validity of all transactions for the transfer from
time to time of properties. Are agreements of a father binding
on an adopted heir when he comes of age? Chitko Raghunath
Rajadiksh and Others v. Janaki, 11 Bomb. H. C. Rep. 199.
Their Lordships pronounce against Chidambaram, holding that
he is bound by a deed he himself executed, purporting to be a
final adjustment of all his family difficulties, in 1871, when he
was of full age and capacity. Both decrees below reversed.
The cause is, however, remanded to Trichinopoly for re-trial on
the minor issue whether Chidambaram has been ousted out of
property since the execution of his deed, and whether he is
owed a share of certain compensation allowed by the Railway
Department. Each party to pay their own costs of this appeal.
Costs below to abide final result.

[L. R. 6 Ind. App. 196 ; I. L. R. 2 Mad. 91.]

Petition for leave to appeal in formé pauperis in
the cause of Kishen Dutt Misr ».
Tameswar Parshad.
Bengal, N. W. P. Sir Barnes Peacock. June 14, 1879.
Pauper petition. Alleged alienation of joint estate. Great
delay in bringing the petition, but in any case no probability of
petitioner making his cause good. Dismissed. [P. C. Ar.]

S.S. ““ Earl of Lonsdale” 2.
Sims & Co.

Vice-Admiralty, Quebee, Canada. Sir RoBERT PHILLIMORE.
June 18, 1879.

Appeal in four suits brought by respondents, owners of a
“schooner and three barges against a steamship in a case of col-
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lision. Steamer was proceeding up the St. Lawrence when she
ran into collision with a train of barges which were being towed
down river. Length of steamer, wrongful direction of helm
by steamer at critical point of the river. Affirmed with costs.
[P. C. 4r.]

 Byfoged Christensen’” 7.
¢ William Frederick” and
Cross Appeal.

Vice-Admiralty, Gibraltar. Sir RoBERT PHILLIMORE.
June 19, 1879,

Collision oft Cape Spartel (mouth of the Mediterranean),
between a barque and a schooner. Sailing rules applicable to
case are the 12th and 18th of Rules of the Road at Sea.
Direction of the wind relatively for each vessel of greatest
importance in this cause, in order to prove which vessel was
bound to make room for the other, and which ship had most
points of wind in her favour, and was, therefore, most free. The
Judicial Committee, discharging the decree below, pronounced
the “ Byfoged Christensen” alone to blame, and allowed the
cross appeal. The appellants are to pay costs of both suits
below, and of these appeals. [4 App. Cas. 669.]

Happuatchigey Baba Appoo and Others ».
The Queen’s Advocate.

Ceylon. Sir RoBerr CoLLIER, June 21, 1879.

Dispute with the Crown as to title to forest land in a portion
of which plumbago existed. Claim by appellants for possession
through cultivation. Definition of Asweddumizing (rice cul-
ture), and the Chena process (clearing the jungle). Title of
Crown to forest lands in Ceylon derived from an Ordinance of
1840. Grants of Dutch Government in 1736. Definition of
an Amonam. Refercnce made to Thombo or land registry of
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last century. Cultivation within the meaning of the Ordinance
not proved. Affirmed with costs. : [P. C. 4r.]

Rughoobur Dyal Sahoo and Others ».
Maharajah Kishen Pertab Sahee.

Bengal, Sir Barnes Peacock.  June 25, 1879.

Effect of change in the course of a river when land settle-
ments come to be renewed. Proprietorship by accretion. Was
there a clear and definite ““usage” that the river should be the
boundary to respective Zemindaries ? This suit was remanded
by the Privy Council (Order in Council, August 4, 1873, P. C.
Ar.), for re-trial on this very point of “ussge.” The lower
Court found there was no evidence of such, but High Court
reversed that decision. The Privy Council now upheld the
decision of the lower Court, and declared that the land in
dispute, though temporary, was an alluvion to the estate owned
by appellants, and that they do now recover it with mesne
profits and all costs. [L. R. 6 Ind. App. 211.]

Lala Dwarka Doss and Others .
Rai Sita Ram.
[Ex parte.]

Bengal, N. W. P. Sir MonTAGUE SMmiTH. June 27, 1879,

Action by respondent, Rai Sita Ram, against Native bankers
for recovery of quantity of gold deposited with them by one
Luchman Dass. Rai Sita Ram claimed as the purchaser of
Luchman’s right and interest. Validity of surkAut or bank
receipt. Evidence of possession on the part of Luchman, and
of transfer to Rai Sita Ram, having all been subjects of much
consideration, the Judicial Committee affirm the decree as
“against the bank. [P. C. 4r.]
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Darimbya Debbya. ».
Maharajah Nilmoney Singh Deo Bahadoor.
[Ex parte.]

Bengal. Sir Rosert CoLuier. June 28, 1879.

Two suits involved in question. In the first, the widow of a
pundit alleges her husband was induced to enter into a contract
for the lease of an estate by alleged fraudulent misrepresenta-
tion (as to the value thereof) on the part of the Rajah of
Pachete. In the second suit, Rajah instituted a suit against the
widow for rent due. Their Lordships take view of High Court
that charge of fraud is not made out, and that therefore Rajah
is entitled to rent claimed. [P. C. Ar.]

Vadrevu Ranganayakamma, ¢.
Vadrevu Bulli Ramaiya.

Madras. Sir Barnes Peacock. July 5, 1879.

Claim to zemindary which had belonged to a joint family
estate. Partition of family and allotment of zemindary in
question. Validity of Sunnud effecting partition. Claim of
the present occupier (a widow) recognised by the Government.
A further claim that the zemindary descended by * custom ” to
the respondent it was not necessary to go into, as the Sunnud
dividing the estate is upheld. Appeal is allowed, with costs.

: [P. C. 4r.]

Bissessur Lall Sahoo 2.

Maharajah Luchmessur Singh (minor under Court
of Wards).

Bengal. Sir Rosert CorLier. July 15, 1879.

Action to set aside execution. Execution sale is held to
recover rent due on leasehold property, which was purchased by
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a member of a Hindu family with joint funds. Claim is set
up after sale, alleging that the property confiscated was personal
property, and not joint family estate. High Court, and now
Judicial Committes, uphold the High Court’s decree; held,
that the complainants in the litigation were treated rightly, as
representing their joint family, and that executions were pro-
perly levied (for a family debt) out of the family estate.
Affirmed, with costs. [ZL. R. 6 Ind. App. 233.]

Seths Sameer Mull and Another ».
Choga Lall.

Ajmere. Sir Roperr Corrien., July 18, 1879.

Dispute as to dealing in cotton. Suit to recover money alleged
to have been paid by appellants, as guarantors of respondent.
The Pauri custom. Trading with ¢ Araths” as mercantile
guarantors, a class of persons peculiar to Nyanuggur. Held,
reversing decision of Judicial Commissioner, that the appel-
lants, who advanced the money to the respondent’s vendors, were
entitled to treat the use of their name by the respondent as an
authority to make the payment on his behalf, and that the
respondent cannot dispute their right to do so.

[Z. R. 6 Ind. App. 238.]

Rajah Bijai Bahadur Singh ».
Baboo Bhyron Bux Singh,
[Ex parte.]

Oudh. Sir MontacUE Smit. July 19, 1879.

Concurrent judgments upholding a claim made by the respon-
dent, the illegitimate son of Rajah, to certain villages, or other
villages in the same Talook in substitution of the aforesaid
villages. These had been conferred by Pottahs of the father.
The legitimate son disputes claim on the following, among other,
grounds, that the gift was abrogated; and secondly, that the
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arrangement of possession has, since the decease of the father,
been altered by the settlement officer. Appeal fails. Judgments
below affirmed. [P. C. 4r.]

Oriental Bank Corpora,tioh .
Justus Lembke.

Hong Kong. Sir Hewry S. Keatine. July 22, 1879.

Alleged improper surrender of shipping documents. The
respondent had a letter of credit from Im Thurm & Co., London,
authorising him to draw upon them to a certain amount in return
for his shipped produce. Wishing to negotiate some bills with
the appellants’ bank in Hong Kong, Lembke takes the bill to
them, and as security handed them the London letter of credit,
and (as further security) aletter of hypothecation on the shipping
documents. Tater on the appellants parted with all the docu-
ments when obtaining acceptance of the bills from . Im Thurn &
Co. in London. This firm subsequently failed, and Lembke
instituted action, contending appellants were bound to withhold
these papers. Judicial Committee allowed appeal, with costs,
holding that, according to the construction of letter of hypo-
thecation, taken together with the letter of credit, and the form
in which the bills were drawn, the appellants, though they might
have retained the documents, were justified in taking the course
they did. [P. C. 4.}

Ashutosh Dutt ».
Doorga Churn Chatterjee and Another.

Bengal. Sir Barnes Peacock.  July 26, 1879.

Attachment of property for debt. Allegation by the respon-
dents, that the estate was not liable to attachment, inasmuch as
they held it in trust (as debuttur property) for an idol by virtue
of a will executed by their mother. The Judicial Committee
upheld the dond fide character of the will, but are of opinion
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the property disposed of under it was not wholly debuttur, and
that the “surplus,” as, indeed, the testatrix had desired, went
to the several members of the joint family, of which the
principal respondent, Doorga Churn, was a member. His
personal beneficial interest out of the surplus was lable to
attachment, and sale in execution. A clause in the will, that
none of the surplus could be attached for debt, was ultra vires.
Reversed, but as bona fides of will is not upset, appellant does
not obtain costs of appeal. [L. R. 6 Ind. App. 182.]

Collins .
Locke.

Victoria. Sir MontAGUE SMitH. July 26, 1879.

Several persons, including the appellant and respondent, had
covenanted to undertake the business of stevedoring ships
arriving in the Port of Melbourne. By the terms of the
covenant, each of the parties respectively agreed to stevedore
particular ships, and in no way trespass on the business of their
fellow covenantors. There were several other conditions. Locke
had sued Collins for breach of contract, and had been awarded
damages. Collins now sought to prove that the prolibitions of
the covenant deed were unreasonable and created restraint in trade.
(For cases on such subjects, see notes to Mitchell v. Reynolds, in
Ist vol. of Smith’s Leading Cases.) This contention is partially
proved to the satisfaction of Judicial Committee. The two
judgments of the Supreme Court (one discharging a rule nisi
for new trial, and the other allowing demurrer to pleas advanced
by Collins) are varied. Their Lordships uphold the rule for a
new trial on certain issues, and pronounce on the demurrers in
one case for the respondent, and in others favourably to the
appellant. The appellant having succeeded only on the point of
the partial invalidity of the agreement, in respect to which both
parties are equally in fault, their Lordships make no order as to
the costs of the appeal. [4 App. Cas. 674; 48 L. J. P. C. 48.]
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De Cordova and Others‘ v
De Cordova.

Jamaica. Sir Barnes Peacock. July 26, 1879.

This is an appeal against a decision which re-insfated a son
as a beneficiary under his father’s will, and condemning the
contention of the executors and executrix of the parent-testator
that a compromise with creditors of one executor and agreed
to by other legatees, but not by the present respondent, was
valid. Their lordships endorsed the opinion below that this
compromise was invalid against the respondent, and quoted
Cooke v. Collingridge, 1 Jac. 607, and Ex parte Lacey, 6 Ves. 625,
as deciding that an executor cannot compromise a debt due
from himself to the estate. It appeared also that payments
were made prior to the compromise with certain of the signa-
tories thereto. Their lordships upheld the decision below on
the main point as to the invalidity of the composition. The
first appellant ought to pay the costs of the appeal. As regards
the other two appellants, the decree would be varied in a material
point: they ought not to receive or pay any costs of appeal.

[4 4pp. Cus. 692.]

Robertson and Others ».
Day.

New South Wales. Sir Rosert Coruier. Now. 13, 1879.

Appellants are lessees of a “run” of land in the colony, and
they brought an action against the respondent, a neighbour, for
trespass thereon. Respondent’s defence was that he had obtained
the land as a “{free selector.”” The whole question related to
the manner in which title is acquired under Colonial Crown
Land Acts. The case rested on the construction to be put upon
certain words in one of these Acts (the Alienation Act of 1861),
and particularly on the expression “square mile.” Their lord-
ships reversed the judgment, holding that the words expressed
area rather than absolute geometrical symmetry, and were to be
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used in the popular rather than the strictly mathematical sense.
Verdict obtained before the case went on appeal is to stand.

Appellants to have costs of appeal.
[6 dpp. Cas. 63; 49 L. J. P. C. 9.]

Dewan Manwar Al ».
Unnoda Pershad Roy.

Bengal, Sik James Convite., Nov. 14, 1879.

The present appellant was original plaintiff, and he sued to
sot aside an alleged lakhiraj (‘“rent free) tenure within his
share of an ijmali or joint zemindary. The respondent-defend-
ant claimed the tenure on the ground that it was purehased at
a sale in execution of the interest therein of a previous holder.
The chief question was whether the appellant’s right to sue to
set aside the claim of lakhiraj was barred by limitation. Their
Lordships reversed appeal, holding that the lands in question
belonged to a family zemindary, and were khalisha lands and
not lakhiraj, and, moreover, that appellant (by 145 Axrticle, 2nd
Schedule, Act of 1871) was within the twelve years’ limitation,
and could sue for recovery of his rights. Reversed, with costs.

[L. R. 7 Ind. App. 1.]

Pearson and Others ¢.

Spence.

Court of Appeal and Supreme Court of New Zealand. Sir
Rosert CoLLiER. Noo. 19, 1879.

Waste lands case. The question arose on demurrer to a de-
claration of title. An application on the part of Spence to buy
waste lands at the government figure is received by the Waste
Lands Commissioners. They adjourn sending reply, and pending
the delay the government raised the price per acre from 1/ to
3l (Southland.Waste Lands Act, 1865). The appellants (de-
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fendants) were the commissioner and other persons whoclaimed a
right to purchase in preference to that of the respondent. Court
of Appeal decreed that Spence should have land at the valuation
in force when he applied for it, and their Lordships uphold this
view and declare the demurrers unsustainable. Affirmed, with
costs. [5 App. Cas. 70; 49 L. J. P. C. 13.]

Nagardas Saubhagyadas o.

- The Conservator of Forests and the Sub-Collector
of Kolaba. :

Bombay. Sir Barwes Peacock. Nov. 21, 1879,

Claim against the Conservators of Forests at Bombay for a
certain share of teak and Tzaili timber (inferior wood). Plain-
tiff (appellant) claimed that while the Government were entitled
to a share of the timber in a certain village and certain forests,
he was a larger owner; and he alleged the conservators had
illegally cut down both kinds of wood in his plantations:
Watani IChoti and Isqfati (hereditary village). Their Lordships
agree to report that the appellant has made out no title to teak
wood, and that as regards the Izaili wood there is no evidence
that the Government had cut down Izaili wood, nor of their
having recovered the value of Izaili wood cut in any part of the
village, except the Government reserves. The appeal is dis-
missed, with costs. [ZL. B.7 Ind. App. 55.]

Bell ».
The Mayor and Corporation of the City of Quebee.

Canada, Sir Monracue Smite. Now. 22, 1879.

* This litigation arose out of the construction of a bridge by
the Corporation of Quebec over a tributary of the St. Lawrence
River. Bell, who hasland below this and another (older) bridge,
demanded damages, on the ground that the newbridge obstructed
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navigation.” The cases of Caledonian Railiway Co. v. Ogilvy, 2
Scotch App. H. of Lords, 229 ; and A#forney-General v. Con-
servators of the River Thames, 1 H. & M. 1, are quoted to point
out the distinction between the right of access from the river to
a riparian frontage, and the right of navigation upon it. The
bridge was built for the improvement of the city, and conferred
great benefits on the citizens. Their Lordships considered that
it did not interfere with the access to the appellant’s land. It
was therefore necessary by the law of Canada that some special
damage should be proved, but none had been established.

Appeal dismissed, with costs.
(6 dApp. Cas. 845 49 L. J. P. C. 1.]

Petition of F. W. Quarry.
N. W. P. Bengal. Sir James CouviLe. Now. 25, 1879.

Application by a Vakeel for leave to appeal against an order
of suspension for three months made by the High Court. The
period of suspension had expired prior to this application, but
this alone would not induce their Lordships to refuse the appli-
cation if any lasting stigma on a man’s character had been
passed. The Judicial Committee were of opinion that the High
Court had acted within their jurisdiction. Application refused.

{L. R. 7 Ind. dpp. 6.]

Rani Lekraj Kuar 2,

Baboo Mahpal Singh, and

Rani Rughubans Kuar ».

Baboo Mahpal Singh,
(Consolidated Appeals.)

From the Courts of the Conunissioner of Lucknow and the Judicial
Comumissioner of Oudh. Sik MoNTAGUE SmitH. Now. 25,
1879,

Heirship to a Taloock in Oudh. According to Hindu law
a daughter is entitled to the inheritance of her sonless father
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in preference to male claims by cousins. The appellant, Rug-
hubans Kuar, is daughter of last holder. Lekraj Kuar is
widow of last holder’s father, and she considered she ought not
to be ousted from possession unless and until respondent proved
title to oust the daughter. The chief question in this cause is
whether in the Balkrulia clan, to which this family belonged, a
custom exists debarring daughters from succeeding to their
father’s estate. Were the Wajibularz (or village administration
papers, made in pursuance of Regulation VII. of 1822) admis-
sible in proof of this custom? Indian Evidence Aect, 1872,
ss. 34, 35 and 48. Their Lordships report that they were ad-
missible, and that the effect of them, as upholding custom, was
not disproved. Judgments below affirmed. Appeals dismissed
with costs. [L. R. 7 Ind. App. 63.]

Badri Parshad .
Baboo Murlidhur and Others.

N. W. P. Bengal. Sir James CoLvire. Now. 27, 1879.

Thisis a suit brought by the purchaser of a mortgagor’s interest
(the appellant) against the purchasers and assignees of the
mortgagee’s interest. Mortgage was for the Malikana interest
of certain Talookdars. Validity of the contract made with
mortgagee’s interests. 'Were accounts properly made? Effect
of Regulation XXXIV. of 1803, regulating Malikana collec-
tion, accounts, &e. Concurrent judgments in favour of validity
of contract, and that there was no evasion of the law. Under
what circumstances must mortgagees file accounts? Difference
when the accounts are fluctuating and when they are fixed and
unvarying. Affirmed, with costs. [Z. R.7 Ind. App. 51.]

Dinomoyi Debi Chowdhrani ».
Roy Luchmiput Sing Bahadoor,

Bengal. St Monrtacue Smrra.  Dec. 3, 1879.

Suit by a banker to recover alleged balance of banking ac-
count. The defendant, Dinomoyi (now appellant), denied (first)
s. i3
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that any balance was due, and (second) if it ever was due, the
right to recover was barred by the Statute of Limitations:
Act IX. of 1871, sect. 20. Signatures on accounts. Alleged
delay by the banker in adjusting accounts. Did appellant give
authority to an agent to make acknowledgment to bank ‘on her
behalf, and was such authority -continued or not within the
limitation period? Remarks of their Lordships on the great
value of producing actual documents rather than accepting parol
evidence of what these documents may have contained. The
Jndicial Committee pronounce in favour of Dinomoyi (the cus-
tomer of bank), holding that authority to make acknowledg-
ments did not continue to the time when the acknowledgments
were made, and recommend the reversal of the decrees appealed
against, with costs. [L. R. 7 Ind, App. 8.]

Sir Maharajah Drig Bijai Sing «.
Gopal Datt Panday (Ez parte).

Oudh. Sir Roserr CoLLier. Dec. 5, 1879.

Birt tenure case. “ Birt-shankallap.” Plaintiff, now respon-~
dent, made a claim to certain villages in virtue of an alleged
under-proprietary right. Effect of settlement. Circular Order of
1861. Circular Order treated as law. The settlement officer dis-
missed the suit on the ground that the plaintiff had not proved he
was actually in possession in 1855, the year before the annexa-
tion of Oudh. Subsequently the matter was remanded back
from the Commissioner of Oudh to the settlement officer, and
that officer, as well as the Commissioner himself, found that
plaintiff wes entitled to the claim under a “ birt-shankallap
right. The Maharajah appealed to Privy Counecil (Limitation)
Act XVT. of 1865. “ Continuous holding,” as demanded by
the Act, is proved, and the judgment below is upheld by the

- Judicial Committee. - Affirmed. [L. BR. 7 Ind. App. 17.)
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Indromoni Chowdhrani 2.

Behari Lal Mullick for Self, and as Guardian of
Haran Krishna Mullick (Zz parte).

Bengal, Sir Jamzs Convine. Dee. 11, 1879.

Adoption. Claim to property. Testamentary gift. The
appellant alleged that the respondent was fraudulently holding
the property as against the appellant’s right under a will,
upon the pretence that the previous heir and possessor had
adopted the (respondent’s) brother Haran Krishna, and that he
was that heir’s guardian. Form of adoption among sudras of
Bengal. This adoption is established to the satisfaction of their
Lordships, and the title claimed by respondent being sustained,
it was unnecessary to consider the question of the testamentary
gift. Affirmed. (L. R. 7 Ind. App. 24.]

Rajah Venkata Narisimha Appa Row Bahadoor 2.

The Court of Wards, acting on behalf of the minor
Children and Heirs of the late Respondent
Rajah Narayya Appa Row Bahadoor and
Others.

Madras. Stk BarNes Peacock. Dec. 13, 1879.

The Nuzvid Zemindary case. The appellant was the original
plaintiff, and claimed a sixth part of a Zemindary by inheritance
as one of the six sons of a Rajah thereof. The Zemindary
originally formed part of ancient estates which formed a
military jaghire. Held, on the tenure of military service,
impartible, and descendible only to the oldest male heir. The
estates were resumed by government, and early in this century
two Zemindaries were carved out of them, and two descendants
of the family were made heirs respectively over these. One of
these Zemindaries is the subject of this litigation. It is con-
tended by appellant that, in accordance with the terms of the
Sunnud issued by government, when dividing and distributing
the property, the intention was to make the Zemindary partible

H2
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among the heirs and successors of the Rajah in future, and not
to resuscitate the ancient rule. Other questions were involved,
including one as to whether an act of state creating Zemindaries
superseded the titles under which the estates were first held.
The Judicial Committee allow the appeal, and decide that, on
the proper construction of the Sunnud of 1802, the Zemindary
was not impartible, or descendible otherwise than in accordance
with the usage of Hindu law. Appeal allowed, with costs.
Mesne profits during dispossession to be assessed and paid to the
appellant. [L. R. 7 Ind. App. 38.]

Musgrave ».
Pulido.

Jamaica. SiR MonTAGUE SMmiTH. Dec. 13, 1879. -

Right of the Governor of a colony (the appellant) to seize and
detain a ship. Can he claim immunity from liability for such an
act ? The ship in question was supposed to be carrying munitions
of war, and the Governor pleaded that he acted in the bond fide
discharge of his duty. ¢ Act of State.” Authorities quoted—
Cameron v. Kyte, 3 Knapy, 332 ; Hill v. Bigge, 3 Moore’s P. C.
465 ; Phillips v. Eyre, L. R. 6 Bx. 31; Tandy v. Earl of West-
wmoreland, 17 State Trials, 1246; Luby v. Lord Wodehouse, 17
Irish Common Law Reports, 618; Rajak of Tanjore’s case, 13
Moore’s P. C. 22, &ec.,, &c. Held that a Governor is not a
Viceroy. Held, also, that the Court had jurisdiction to enter-
tain the questions raised. Affirmed, with costs.

[6 App. Cus. 102; 49 L. J. P. C. 20.]

Petition and Doléance of N .
Jersey. Sir James Covvite.  Dee. 16, 1879,

Appointment by the Jersey Court of a curateur of the person
and property of a man alleged to be intemperate. In 1868 the
petitioner, after being interdicted for ten years, and believing
that he was in sound health and fit to manage his property,
applied for restifution of his civil rights. This was refused,
-and hence the appeal. In accordance with the law of Jersey, no
appeal lies in cases of this nature as of right, but this fact does
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not interfere with her Majesty’s prerogative to grant:leave, nor
with a procedure (as their Lordships preferred to take this
matter) by way of doléance. Evidence of petitioner’s capability.
The annulment of the curatelle, and the rehabilitation of the
petitioner with all civil rights, is recommended.

[6 App. Cus. 346; 49 L. J. P. C. 51.]

Trimble ».
Hill.
New South Wales. Sir MonNTAGUE SmitH. Dec. 16, 1879,

Suit arising out of a racing bet. A revocation of the authority
to pay the money was sent to the stakeholder before the day
fixed for the race. The question then arose, was the depositorof
the stake entitled to have it returned to him. On the grounds
laid down in Diggle v. Higgs, 2 L. R. Ex. D. p. 422, their
Lordships decided that he was, and recommended accordingly.
Appeal allowed with costs. Nonsuit set aside, and judgment
entered for the plaintiff-appellant.

[5 App. Cus. 342; 49 L. J. P. C. 49]

Dias .
De Livera.
Ceylon. Sz Roperr Corrier. Dec. 19, 1879.

Mutual will case. Roman Duteh Law of Ceylon. The
plaintiff-appellant, Engeltina Dias, was granddaughter of Don
Adrian Modliar and his wife Cornelia (the makers of the will),
and daughter of the only daughter of those persons by name.
The chief question in the cause was whether the children of
Engeltina’s mother by a second marriage were entitled to shares
of property to her (Engeltina’s) disadvantage, she being a
daughter by the first marriage. Construction of the will, and
particularly of a passage containing words of gift to other
children to be hereafter procreated.” Various authorities cited
to support the contentions that the bequest was confined to the
mother, her first husband, and her then existing daughter, and
that after the death of the settlors, other children born to the
mother by her second husband (the respondent) did not succeed
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to shares. “Class” or offspring of wife and husband in first
marriage alone are heirs : Storr v. Benbow, 2 Milne & Keen, 46 ;
Sprackling v. Ranier, 1 Dick. 344 ; Ringrose v. Bramham, 2 Cox,
884 ; Butler v. Lowe, 10 Sim. 817 ; Whitbread v. Lord St. Jokn,
10 Ves. 152 ; Parker v. Tootal, 11 H. L. Cas. 164; Gooch v.
Gooch, 14 Beav. 565 ; Williams on Executors, &c. On the
question of the relative shares of husband, wife, and daughter,
Roman Dutch Law assumes husband and wife two people, and
this view their Lordships follow in the decision, in opposition to
the English maxim that they are one person in law. Judgment
below reversed, and in lieu thereof their Lordships declared that
the children of Merciana by her second Lusband took nothing
under the will of Don Adrian and Cornelia, his wife ; that upon
the death of Don Adrian, his half of the property dealt with by
the will became divisible in three equal shares among Merciana,
Dias, and the appellant ; that upon the death of Cornelia, her
half of the property became divisible in equal shares between
Merciana and the appellant ; and that the appellant is entitled
to half of the property held in community by Dias and his
wife, and the cause be remitted, with these declarations, to the
Supreme Court. No costs of appeal.’

[6 dpp. Cas. 123 ; 49 L. J. P. (. 26.]

Wise and Others ».
Ameerunnissa Khatoon, and
Wise and Others 2.
Collector of Backergunge and Others.
(Heard Ex parte.)
(Two Consolidated Appeals.)
Bengal. Sir Barxes Peacock. Dee. 19, 1879.

Claim to several churs formed in the bed of a river. Right
of Government to possession, as the lands had originally formed
an island surrounded by water not fordable. Title is set up by
appellants on the ground of Prescription. Limitation. Aot
XTIV. of 1859, s. 15. Judgment below, that title by prescrip-
tion is not proved, affirmed. [L. R. 7 Ind. App. 73.]
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Sturge and Others ».
Field and Others.

Leeward Islands. Sir Barnes Peacock. Jan. 29, 1880.

This was an appeal against a direction for a new trial. Liti-
gation arose out of an alleged debt to a testator’s estate. Action
to recover the alleged debt is continued by respondents, devisees
under the will, notwithstanding that the executors (the appel-
lants) revoked their sanction to its being proceeded with. The
appeal is allowed, with costs, and the verdict of first Court, which
was to the effect that the litigation had been carried on without
lawful authority and that no debt existed, was affirmed.

[P. C. 4r.]

Lambkin .
South Eastern Railway Company of Canada.

Canada. Sir Rosert Corrier. Feb. 3, 1880.

Appeal brought by special leave. Action by appellant for
damages against a railway company. Seven thousand dollars
awarded. Demolition of bridges during a storm. Negligence
of company’s servants in not (with sufficient time at disposal)
giving warning to advancing train. Rule for new trial. Their
Lordships recommend the discharge of the Rule and the re-
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instatement of Lambkin in $7,000 damages. Appellant to have
costs of the appeal in Canada and of the appeal to England.
[6 App. Cas. 352.]

Baboo Dooli Chand and Others ». v
Baboo Birj Bhookun Lal Awasti.

Bengal. Sir James CoLviLe. Feb. 4, 1880.

Validity of a Kobala, or conveyance, set up by appellants, by
which the property of an infant ward was alleged to have been
alienated. Does the Kobala come within the rules which enable
a guardian to alienate? Can the interest of an infant heir on
a mere expectancy of an estate be the subject of a conveyance ?
Absence of proof for justifying necessity for the conveyance
fatal to the suit. Affirmed, with costs. [P. C. 4r.]

The New Beerbhoom Coal Company, Limited o.
Boloram Mahata and Others.

Bengal. Sir Barnes Pracock. Feb. 6, 1880.

Terms of a contract with a family named the Mahatas for the
settlement of land. 'Was the power to lease adjoining land granted
or implied under the contract? Use to which any or all the land
may or may not be applied. Their Lordships recommend as
their decision that the appellants are not entitled to compel the
Mahatas to lease additional land to them at reasonable rates
except for the purpose for which the original lease for land was
granted. Affirmed.

[L. R. 7 Ind. App. 1073 1 L. R. 5 Cale. 175, 932.]

Petition to rescind Order granting leave to appeal
in Goldring ». La Banque D’Hochelaga.

Canada. Sir Jamzes CoLvie. Feb. 7, 1880.

Petition to rescind the order granting leave to appeal. Com-
petency of Court of Queen’s Bench, Canada, to grant leave from
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an interlocutory judgment as opposed to a final one. What is a
final ‘judgment? Code of Canada. Recommended that order
be rescinded but, the point being novel, without costs.

[6 App. Cas. 371; 49 L. J. P. C. 82.]

Dorion ».
Les Ecclésiastiques du Séminaire de St. Sulpice de
Montréal.

Canada. S1r MonTtaGUE SMiTH. Feb. 10, 1880.

Action en garantie relating to the expenses of keeping a road.
Is an obligation to repair a road granted in a seignorial deed
quashed by a sheriff’s sale of the property? Articles of the
Code of Procedure on Sheriffs’ Sales. Did the original deed of
grant of the estate create a servitude? Definitions of servitude
under Canadian and French Codes. Committee agree that the
Court of Queen’s Bench was right, that a servitude did exist
and could not be quashed by sheriff’s sale; that it was kept
alive by force of Article 709 of the Code of Procedure. Their
Lordships also recommended her Majesty to order that the right
of servitude had not ceased by prescription.

[5 App. Cas. 362; 49 L. J. P. C. 32.]

Barclay (registered public officer of the Commercial
Bank) ».
The Bank of New South Wales.

New South Wales. Sir Rosert CoLrier. Feb, 12, 1880.

The question in this appeal arose upon demurrers and other
interlocutory proceedings in an action between two banking
companies. Alleged breach of contract. Delivery of bills of
lading and exchange. Loss of value of goods in consequence.
Accord and satisfaction in an agreement.

[0 App. Cas. 374.]
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Karunabdhi Ganesa Ratnamaiyar and Others ».
Gopala Ratnamaiyar and Others.

(Two Consolidated Appeals.)
Madras. Sir BarNes PEacock.  Feb. 20, 1880.:

Suits for division of family property. Adoption. Had a
widow authority from her husband to adopt, or had she proper
assent on the part of Sapindas; or if she had any assent, was it
given from interested motives. The validity of the adoption of
the appellant is disputed on several grounds:—Ist, that the
widow had no authority from her husband to adopt; 2ndly, that
she had not got the assent of the Sapindas; and lastly, that her
deceased husband could not have married the mother of the
adopted boy, that is, his half-sister’s daughter, and consequently
that the adoption was invalid. “ Forbidden affinities,” Menu,
Cap. IIT., r. 5; Dattaka Mimansa, s. 2, r. 57 ; Strange’s Hindu
Law, 101. Judicial Committee affirmed decision of High Court
declaring adoption invalid, the assent obtained not being one
which would be binding against other heirs. Appellants to pay
costs. (L. R.7 Ind. App. 173 ; I. L. R. 2 Mad. 270.]

Marcar and Another ».
Sigg and Another.

Madras. Sir James Covvine. Feb. 21, 1880.

Commercial transactions between appellants, who are coffee
and general merchants at Cochin, Madras Presidency, and
respondents, who are merchants in Switzerland. Purchase
accounts and cross-accounts between the parties. Litigation
arises out of advances made to the appellants. Character
of the mortgage deeds lodged as security. Liquidating debts
by returns of goods. Implications on covenants. Sufficiency
of the demand of the respondents for realization of their
securities. Affirmed with costs. [L. L. R. 2 Mud. 239.]
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Symes and Another ».
Cuvillier and Another.

Canada. Sir MoNTAGUE SmrTH. Feb. 25, 1880.

Called the Bassano case. Marie Symes, the appellant, is
the wife of the Marquis de Bassano. While still unmarried
Marie Symes, being a young Canadian of considerable wealth,
made certain donations to her relatives, among whom were the
respondents. The action arose out of claim of Marie Cuvillier
and her husband, Mr. De Lisle, for the recovery of certain in-
stalments of the annual donation due to them. Since the birth
of children, the Marquis and Marquise were informed, and they
now contended, that the gifts were, in accordance with the law
of Lower Canada, revocable.

The law of France in force in Canada before the institution
of the Code of Civil Procedure was exhaustively considered
during the hearing of the cause. Held, affirming decree of
Court below, with costs, that a gift was not revoked on birth of
children by virtue of French Canadian Law.

The facts showed that the lady appellant, soon after she came
of age, had given about one-hundreth part of her whole estate
to the respondent, in trust for the respondent’s five daughters,
“ powur partie de lewrs frais de toilette et autres petits besoins per-
sonnels.”

Held, by the Judicial Committee, that by the law of Canada,
prior to the Civil Code (being that which existed in the juris-
prudence of the Parliament of Paris before the Ordinance of
1731), the gift was not revocable on the birth of children to the
appellants. This had never been registered in Canada, and was
not proprio »igore. The French law introduced into Canada
by the Edict of Louis XIV.,in 1663, remained unaffected by
the Ordinance. This Ordinance, which by Art. 39 enacted that
all gifts made by persons who had not children at the time of
the donation, *du quelque valewr que les dites donations puissent
étre, et @ quelque titre qu’elles aient été faites . . . . demewreront
révoquées de plein droit par la survenance d’un enfant légitime du
donateur.” 'Their Lordships say, “ This Ordinance not having
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been registered, it was incumbent upon the appellants to show
that the French law introduced into Canada, in 1663, and
which presumably continued to be the law there, became altered
and modified in consequence of the jurisprudence of the Province
having adopted the rules contained in it. The learned counsel
for the appellants was unable, after great research, to produce
any evidence that the law had been thus changed or modified,
and, in its absence, their Lordships think that such a change

cannot be presumed.”
[6 App. Cas. 138; 49 L. J. P. C. 54.]

Bourgoin and Another #.

La Compagnie du Chemin de Fer de Montréal,
Ottawa, et Occidental, and Ross.

(Four Consolidated Appeals.)
Lower Canada. Sir Jamus Couvine.  Feb. 26, 1880.

Four suits arising out of an award for landed property expro-
priated, which award the Court of Queen’s Bench had annulled
as invalid. Auvbitration, as regulated by the Canadian Railway
Act of 1868. Particulars of the obligations of the lessees under
the award. Was some of the compensation properly and some
improperly awarded ? and is it possible to make the two classes
of awards severable ? These questions related to the first two
appeals, and as to these the Judicial Committee upheld the de-
cision of the Court of Queen’s Bench setting aside the award as
ipvalid. The Committee arrived at their judgment with regret,
as they feel the appellants, as leaseholders of property expro-
priated, were entitled to a fair compensation for the expropria-
tion of their quarry, and hope some means will be found for
providing this, and for damages. A second question was raised
as to whether the railway authorities were competent to iransfer
their company to another corporate body without the sanction
of a competent legislature. The facts showed that the combined
effect of a deed and of the Quebec Act of 1875, 39 Vict. c. 2, was
to transfer a federal railway—the Montreal, Ottawa and Western
Railway Company—to the Quebec Government, and through
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it to another company. Held by Committee that an Act of
the Dominion Parliament was necessary before such transfer
could be validated; the transfer could not be validated by a
Provincial Act. (British North America Act, ss. 91, 92, sub-
8. 10(c).) The Judicial Committee recommend that the two
latter appeals be allowed. A declaration is also made deciding
in what manner certain of the findings in the Courts below
should be varied in respect to the intervention by the Attorney-
General of Quebec (which was not warranted), and in regard to
the opposition d fin de distraire by the Attorney-General, which
should only have been allowed with regard to particular’lands.
No order as to costs.

[5 dpp. Cuas. 381; 49 L. J. P. C. 68.]

Mussumat Basmati Kowari 2.
Baboo Kirut Narain Singh.

Bengal. Siz Rosert CoLuier. ZFebd. 27, 1880.

Kritima form of adoption. Was it proved? Question
wholly of fact. Evidence, documentary and oral, of the alleged
adoption. Present appellant opposing the adoption is the widow
of the reputed adoptive father. Proof of possession of the
estates by other relatives after the death of the alleged adopting
father is inconsistent with the claim set up by the alleged
adopted son. Other evidence in favour of defendant-widow,
who is now appellant. Committee intimate opinion that the
High Court was wrong in reversing the decision of the sub-
ordinate Court. They are of opinion the adoption had not been
proved. Reversed, with costs; thus upholding decision of the
subordinate judge, a Hindu gentleman. [P. C. 4r.]

Ram Krishna Das Surrow;ji ».
Surfunnissa Begum and Others.

Bengal. Sir Jamzs Corvire. Feb. 28, 1880.

Suit by mortgagee (appellant) on alleged completed title by
foreclosure to obtain possession of estate from respondent, who
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held it as purchaser at an execution sale in a suit against the
mortgagor. Alleged execution of mortgage during the sub-
sistence of an attachment. Is a private alienation of property
null and void as against attaching creditors and those deriving
title under them? Were proper formalities in procedure observed ?
Principle of Civil Procedure Code on the question of validity of
attachments. Act VIIL of 1859, sects. 239 and 240. Judicial
Committee consider that upon this record the judgment of the
High Court was right. Z%e oljection on one point (the proof of
the non-observance of formalitics) could not be raised here on appeal
Jor the first time. That point should have been raised below,
when the High Court might have directed further inquiries.
Appeal dismissed with costs.

[L. R.7 Ind. Ap. 157 ; I. L. R. 6 Calec. 129.]

Adrishappa bin Gadgiappa ».
Gurushidappa bin Gadgiappa.

Bombay. Sir Ropert Corrier. Mar. 5, 1880.

Desai Case. Claim by younger brothers to certain landed
property which formed part of the Deshgat Watan of an elder
brother (the present appellant), who held the ancient office of
Desai. Elder brother contended that by right of custom pro-
perty was impartible, but admitted that his brother had claims
for maintenance. The onus probandi in proof of impartibility
lies upon the Desai who seeks to show that the property devolves
upon him alone, in contravention of the ordinary rule of succes-
sion according to the Hindu law. No general presumption in
favour of impartibility of estates of the kind. Judgment of
High Court declaring that property is partible is now upheld,
but the Committee recommend that the decree of the High
Court should be accompanied by a declaration that it is without
prejudice to the right of the appellant to such emoluments for
the performance of the duties of his hereditary Desaiship as he
may be entitled to under any law in force. Costs to be added to
costs of cause, and to be paid out of estate.

- [L. B.7 Ind. App. 162.]
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Gour Chunder Roy o.
Protap Chunder Das.

Bengal. Stz Jamss CoLviLe. Mar. 5, 1880.

The question in this appeal related to the liability of this
appellant as accommodation acceptor of two lundis, or native
bills of exchange. It was sought to prove that the liability had
been discharged in consequence of the respondent (holder of the
bills) giving, for valuable consideration, time to the principal
debtor (the drawer of the bills). Their Lordships agreed to
report in favour of the respondent, and to. declare that the
appellant (a solvent debtor) could not be relieved from liability.
Affirmed, with costs. [1. L. R. 6 Cale. 241.]

Hira Lall 2.
Budri Dass and Others.

North Western Provinces, Bengal. Sir BARNEsS PEAcOCK.
Mar. 9, 1880.

Limitation. The question was whether legal proceedings
taken to enforce a decree against the respondents were sufficient
to prevent the operation of the Limitation Act (XIV. of 1859,
8. 20). Did certain steps taken before a judge who was believed,
though wrongly believed, to have had jurisdiction, constitute a
proceeding so as to bar limitation. Recommended that the
theory of bar by limitation be quashed, and that decree be
reversed, with interest and costs in favour of appellant: Roy
Dlumput Singh v. Mudhomatee Dabia, 11 Beng. L. R. 23.

[L. BR.7 Ind. App. 167; I. L. R. 2 All. 792.]

Moniram Kolita ».
Kerry Kolitany.
[Ex parte.]
Bengal. Sir Barnes Peacock. Mar. 13, 1880.

Chastity Case. Is a widow who has inherited her husband’s
estate liable to forfeit it under the Hindu law, as administered
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in the Bengal school, because of unchastity ? Hindu text-book
extensively quoted and considered. Their Lordships consider
the authorities make it plain that forfeiture of an estate once
vested does not take place for unchastity subsequent to the
death of a husband. The great mischief, uncertainty, and con-
fusion of such a law in India would be considerable. It might
make some difference had the widow been degraded in caste.
[Affirmed.]

[Ln this case, the somewhat unusual course was adopted of
granting leave to appeal, on condition that the appellant, who was
wealthy, should pay the costs of the respondent in any event. See also
Spooner v. Juddow, 6 Moore, 257 5 and Main and others v. Stark
(Victoria), Order in Council of 17th Nov. 1888, P. C. Ar.]

[L.R.7 Ind. App.115; I. L. R. 5 Cuale. 776.]

Ganesh Lal Tewari ».
Sham Narain and Others.

Bengal. Sz MonTaGUE Smrtm.  April 18, 1880.

Suit to recover mesne profits. A certain Mouzah had passed
to appellants through a sur-i-peshgi mortgage. A prior claim
to the Mouzah was set up on an alleged Mokururee lease by the
respondents, but this was subsequently set aside, and a decree in
their favour was secured by appellants. On the authority of
another separate decree for debt, the interest of the appellants
in the zur-i-peshgi lease was attached and sold. The question
now was, did the right to the mesne profits pass from the
appellants under the attachment and sale, or was it still good
and sustainable under first decree. Reported that mesne profits
be made good to the appellants, with costs to them here and in
India. [L L. R. 6 Cale. 213.]

Bimola Soondari Chowdhrani and Others ».
Hurri Churn Chowdhri.
Bengal.  Sir Ropert CoLLiEr.  dpril 14, 1880,

Title to a Putni right. Concurrent judgments. Counsel for
appellants admit at the opening that they cannot sustain their
case. [P. C. 4r.]
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Gushiﬁg 0.
Dupuy.

Lower Canade. Sir MoNTaGUE SMitH. - April 15, 1880.

Prerogative of Her Majesty, to allow appeals from the Court
of Queen’s Bench, Canada, in matters of insolvency. (Vide
38 Vict. c¢. 16, Dominion Act.) Special leave granted, and
appeal heard on merits. Held, that 40 Vict. (Canada Act),
c. 41, providing, by sect. 28, ¢ that the judgment of the Court
under this section shall be final,” in no way affects the royal
prerogative to give special leave to appeal. Seizure by an
assignee under an attachment in insolvency. The appellant
is a notary who demanded from the assignee the delivery of
the plant, &c. seized, on the ground that the property had been
sold to him by the insolvents previous to their failure. Canadian
law respecting déplacement. Their Lordships having analysed
the documents in the case, declared that whatever might be the
real nature of the transaction in question it had not the indicia
of a bond fide sale. Affirmed, with costs.

[5 App. Cas. 409 ; 49 L. J. P. C. 63.]

Dumbell and Others ».

Isle of Man Railway Company, “ Watson & Smith,”
and John Pender.

Isle of Man. Sir Barses Pracock. April 22, 1880.

Attachment of money under a decree barred by previous
assignment. 5,000/ was due from the railway company to
Watson & Smith, but Watson & Smith, for money ad-
vanced, had made an assignment to Mr. John Pender, M.P., of
all the moneys they received from the railway company. The
appellants, Dumbell, Son & Howard, attached the 5,000/ to
meet a sum of 3,000/. odd due to them under a decree they had
obtained against Watson & Smith. The equitable interests
- (under assignment and contract) of the various parties to the
transactions having been discussed, the assignment to Mr. Pender

s.o 1
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and his lien on the money are upheld in the Report of the
Judicial Committee. Appellants to pay costs. [P. C. 4r.]

Grish Chunder Chuckerbutty and Another ».
Jibaneswari Debia (No. 46 of 1876), and

Grish Chunder Chuckerbutty and Another o.
Biseswari Debia (No. 47 of 1876).

Bengal. Stz Rosert CoLrier. May 4, 1880.

Title to an estate. Decree of the Civil Court. Purchase of
the decree-holders’ interest in the estate. 'What passed to ap-
pellants by the sale of that decree? Attachment by Government.
‘Was possession given while the Talook was under attachment ?
‘What was sold was the unexecuted portion only of the decree.
Affirmed. No costs. [Z. L. R. 6 Calc. 243.]

Her Majesty the Queen and Another v.
Casaca and Others,
Ship “ Ovarense.”

Vice-Admiralty Court, Sierra Leone. SiR RoBERT PHILLIMORE.
BMay 6, 1880.

Seizure on behalf of the Governor of Sierra Leone of a sailing
ship and her appurtenances under slave-trade statutes. Ap-
pellants alleged that the brig in question was fitted up for
carrying on the slave trade, and had actually slaves on board.
The respondents alleged that the brig was not a slaver but an
emigrant ship, and that the alleged slaves were in reality free
immigrants. At the trial below, evidence was conflicting, but
the present appellants were condemned in costs and damages.
From this condemnation, though not from the release of -the
ship herself, the seizors appealed. Ship’s papers—Slave Trade
Acts—and treaty between England and Portugal (Srd July,
1842 ; wide, as to this Act, 6 & 7 Viet. ¢. 53)—examined.
International Law. Effect of the law of one foreign state upon
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“the vessels of another. Distinction as to liability to seizure of a
Portuguese vessel on the high seas and that lying in a British
port Decision below upheld. Appeal dismissed, with costs.

[6 App. Cas. 548 ; 49 L. JP C. 41.]

Pitts ».
La Fontaine.
(Vide also Judgment.)

Constantinople. Sir James CorviLe. May 11, 1880.

Jurisdiction of Her Britannic Majesty’s Consular Court at
Constantinople over landed property in the Ottoman Empire.
More particularly (in this case) in the matter of Bankruptey.
Improper and irregular orders of the Court to carry out the
design of a trustee in liquidation, to have a sale of landed
estate without the concurrence of a mortgagee, and for ousting
the appellant, who, together with his wife, had large bene-
ficial interest in the property. Recommended that certain
orders were improperly and irregularly made, and that the
Consular Court be ordered to effect such restoration of the
appellant to a part or parts of the estate as it was within its
jurisdiction to do. Order that all costs under most of the
orders under appeal be paid to appellant, with liberty to him
to sue for damage. The respondent to pay costs of appeal.

[5 App. Cas. 564.]

[In this case the not often-called for course of applying for
peremptory order of Her Majesty in Council to carry out impera-
tively Her Majesty’s carlier Order in Council (May 19, 1880) had
o be resorted to. (Vide P. C. Ar., Nov. 20, 1880; vide also
post, p. 125.)  Respondent to pay costs.]

Lakshman Dada Naik ».
Ramchandra Dada Naik.
Bombay. Sir James CouviLe. May 11, 1880.

Case dealing with ancestral estate and business. Issues as to
whether the respondent, original plaintiff, was restricted in
12
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getting his share of the property through being barred by
sect. 2, Act VIIL. of 1859, dealing with questions #es judicata,
or by clause 13, seet. 1, Act XIV. of 1859 (limitation). Case
governed by Mitacshara. Who was the person from whom the
joint property descended? Question relates to respondent’s
original share as well as to his moiety as a coparcener, when
whole property descended from grandfather. Claim as to move-
able property. Alienation of coparcener’s share. Decisions of
Madras and Bombay Courts quoted as to the power of a copar-
cener to alienate by gift or by will his undivided share without
consent of his co-sharers. Affirmed, with costs; but Judicial
Committee express a hope amicable arrangement may be arrived
at, for if not ancestral business may be seriously impaired, if
not destroyed.  [L. R. 7 Ind. Ap. 181; I. L. R. 5 Bom. 48.]

Baboo Het Narain Singh ».
Baboo Ram Pershad Singh and Another.

Bengal. Sir BaArNes Pracock. May 12, 1880.

Question as to whether a suit claiming an eight annas share
out of sixteen annsas of a mouzah is maintainable. 'Wasa former
suit a bar to the present? Construction of former decree.
Sect. 2, Act VIIL. of 1859 ; sect. 2 Act XXIII. of 1861. TUsh
and Dakhili. Held, that the former suit was not a bar to the

maintenance of the present proceedings. Affirmed, with costs.
[P. C. 4r.]

Belchambers (Executor of Tiery) .
Ashootosh Dhur

Bengal. Sir Roerr CoLrier. June 10, 1880.

Boundary case. The respondent had claimed that the land
in dispute belonged to a particular lot. Appellant, the repre-
sentative of Mr. Tiery, who had been manager of the Nawab
Nazim, answered that the land belonged to another lot, over
which respondent-had no authority or lien. The disputed land
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adjoined conterminous lots. Appellant contended .also that
the action was not maintainable. Res judicata and limitation.
Reference to previous legislation before Privy Council respecting
these estates, and misunderstanding as to a sentence. A. pre-
vious judgment of their Lordships is explained. TReport now
recommends decision in favour of appellant, with costs.

[P C. 4r.]

Sophia Orde and Another ».
Skinner.

Bengal, N-W. P. Sir Jamss CoLviLe. June 22, 1880,

This is one of several appeals which have been before this
Board in suits concerning the estate of Colonel James Skinner,
the construction of his will, and the relations of his descendants
inter se. The appellants are children of James, one of the
deceased sons of Colonel Skinner (Barlow v. Orde, 13 Moore;
Ind. Ap. 277), and they sued for an account of money due to
them out of the family estate. The respondent is a son of
Colonel Skinner, and, under terms of his will, present manager
of the Skinner estates. Question raised as to the limits of the
jurisdiction of the Meerut Court. The High Court held that
the Court at Meerut had no jurisdiction to entertain the suit
against the respondent. Where did respondent dwell? Did
he dwell at Bilaspur, where the family residence and fort were
situated, or did he dwell at Saharanpur, or elsewhere ? Con-
struction of Act VIII. of 1859, s. 5. Point raised as to what
was the proper Forum for the trial. Point as to the right of
the manager to charge commission on the gross income of the
estate. Judicial Committee advise reversal of High Court
decree, which had been given in favour of the manager, and
hold that he so dwelt at Bilaspur to make himself subject to the
Meerut Court. They also express their findings on the accounts
and question of interest. Decree of subordinate Court affirmed,
with costs, in the High Court. Decree of High Court reversed,
with costs. [L. R.7 Ind. App. 196; I. L. R. 8 Al 91.]
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Lulloobhoy Bappoobhoy and Others ».
Cassibai and Others.

Bombay. Sir MoNTAGUE SmitH, June 24, 1880.

Gotraja-Sapinda Inheritance Case. Hindu Law in Western
India: Authority of “West and Buhler” on the subject. The
question in this appeal is whether the widow (respondent) of
the Gotraja-Sapinda of a mearer collateral line is entitled to
precedence in inheritance over themale. More remote collateral
male relatives of the propositus. Gotrajas in a more remote
line. The main contention by the appellants was that descent
is not by consanguinity, but according to the power of offer-
ing religious oblations. Achara Kanda of the Mitacshara,
Mayukba, Menu, and all the learned commentators on the
subject, are discussed during the hearing, also decisions of the
Cowrts on questions in some respects identical. Doctrine of the
right of widow is upheld. Affirmed, with costs.

[L. R.7 Ind. App. 212; 1. L. R. 5 Bom. 110.]

Juggarnath Bhramarbar Roy v.
Ram Gobind Juggodeb.

Bengal,  Sir Baryes Pracock.  June 29, 1880.

Claim by respondent to sevas of an idol. Hindu law as to
inheritance to office of illegitimate children. Question also of
heirship in the family of titular Rajahs. "Were the sevas appur-
tenant to the Raj, as claimed by the respondent ? The Judicial
Committee hold they are not, and that the respondent fails to
give sufficient evidence to prove that he is the heir to the Raj.
Though both Raj and sevas were acquired by the ancestors of
the plaintiff (the respondent), there is no evidence to show that
the sevas were appurtenant to the Raj. Held, that the Raj had
been sold, but the sevas did not pass with the sale, and that the
respondent (plaintiff) could not lay claim to the sevas. Reversed,
with costs. ‘ [P. C. 4r.]
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Mussumut Kamarunnissa Bibi 2.
Mussumat Hussaini Bibi.

Bengal N. W. P. Sir Montacue Svura.. July 1, 1880.

Claim to estates by a niece of a deceased landed propristor.
'Was there a gift of them, or of a share of them, by the owner
to his wife; and if so, was he in a state of mind to make if, or
comprehend the effect of the act? Proceedings in lunacy
against landowner. Evidence of gift and the ceremony observed
in making it. Evidence of gift having been made verbally is
supported by a Mukhtarnama. Gift made in consideration of
unpaid dower not necessary to be declared before marriage
according to Mahomedan law. Reported that the decree
ought to be affirmed and validity of gift sustained. Affirmed,
with costs. [I. L. R. 3 All. 266.]

Radha Gobind Roy Saheb Roy Bahadoor ».
Inglis and Another.

Bengal. Sir Rosert Coniier. July 6, 1880.

Question as to title to tract of soil which had originally been
covered by a bheel or lake, but which was now dry land.
Suit brought by respondents’ predecessor. Alleged adverse
possession by defendant (appellant) for more than twelve years
before the institution of the claim. Pre-existent Julkur rights,
or rights of fishery in the bheel, brought forward by appellant
in support of ownership. Burden of proof, where plaintiffs
(respondents) have established their title, is on defendant if he
intends to prove that plaintiffs have lost their title through adverse
possession. Paragraph in an ancient Mehalwari register is
brought forward in proof of proprietorship by respondents.
Their Lordships, believing in authenticity of this and other
evidence, report that the respondents’ (plaintiffs’) title is good,
and also that they are not barred by limitation on the point of
alleged adverse possession or lateness in bringing their claim.
Affirmed, with costs. [(P. C. 4r.]
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Mahashoya Shoshinath Ghose and Others ¢.
Srimati Krishna Soondari Dasi.

Bengal. Sir James Corvire. July 8, 1880.

Adoption among Sudras. Adoption suit. Owing to the in--
ability of the adopted child to be taken from his real parent,
litigation to cancel deeds of adoption instituted. Various com-
plications adverse to final completion of adoption. Present suit
is instituted on his coming of age by the adopted son to enforce
all rights as if no annulment of adoption had been acquiesced
in. Hindu law and usage as to adoption. Important point laid
down. “ The giving and taking in adoption ought to take place by
the father handing over the child to the adoptive mother, and the
adoptive mother declaring that ske accepts the child in adoption.”
 No such positive proceeding was recorded in this case, and
accordingly their Lordships report that the adoption should be
pronounced invalid. Affirmed, with costs.

[L. R. 7 Ind. App.250; I. L. R. 6 Cale. 381.]

Oriental Bank Corporation ».
Wright.

Griqualand West. Lorp Bracksurn. July 14, 1880.

Duty on Bank Notes. The Government Treasurer for
Griqualand West called on the Kimberley (Griqualand West)
branch of Oriental Bank, whose head office for Africa is in
Cape Colony, to make a return of notes issued by them at
Kimberley. The bank denied that this branch was a bank of
1ssue, and declared that notes used there were ¢ Oriental Bank ”’
notes from Cape Colony on which duty had already been paid,
and, urging these and other contentions, refused to make the
return. Cape of Good Hope Statute No. 6 of 1864 (Bank
Notes Duty Act). Their Lordships report in favour of the
appellants. There was no doubt the Cape Act applied to the
province of Griqualand in respect to direct issues of local notes
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made payable at Kimberley, but it did not apply to notes
originally issued from Cape Colony and simply circulated in
Griqualand through a branch of the Cape Bank. Decree dis-
charged, and declaration made that in lieu thereof the applica-
tion of the respondent be dismissed. Respondent to pay costs
of appeal. [6 App: Cas. 842.]

Maharani Rajroop Koer v.
Syed Abul Hossein and Others.

Bengal. S1r MoNTAGUE SyrTH. July 14, 1880.

Obstructions in a Pyne, or artificial watercourse. Effect of
Statute of Limitations in regard to their removal. Act IX. of
1871, sect. 27, Second Schedule, Part V., Art. 34. The ob-
structions were so placed as to divert the water for irrigation
purposes. Their Lordships hold that the obstructions were
made recently, and their removal, therefore, was not barred by
limitation (over two years from date of suit). A second claim
was set up by the appellant to a Tal, but their Lordships were
satisfied that in this the respondents had a distinet proprietary
right, and that the appellant was only entitled to the use of the
overflow. As appellant succeeded in part of the appeal, no
costs awarded to either side.

[Z. B. 7 Ind. Ap. 240 ; I. L. R. Cale. 394.]

Rajah Leelanund Singh Bahadoor ¢.
Maharajah Luchmeswar Sing Bahadoor, Nos. 7 & 8
of 1878. :

Consolidated Appeals.
Bengal. Sik Jamus CoLvive. Nov. 9 and 10, 1880.

Question of disputed boundaries and title to various re-
spective portions of a huge divided zemindary. Lengthy and
repeated litigation before this Board. Fide 10 Moore’s I. A.
p- 81.  Judgment 26th May, 1865 (P. C. Ar.), &. Claims of
new proprietors on the basis of surveys and admitted rights of
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previous holders. Exact meaning of a certain boundary laid
down in a previous Order of Her Majesty in Council. Their
Lordships, in recommending that the decrees of the High Court
be affirmed, with costs, express regret that litigation had been
again thought necessary, but express satisfaction at the course
taken by the Courts in India in this case of marking on maps the
precise areas decreed. [P. C. 4r.]

Pedda Ramappa Nayanivaru o,
Bangari Seshamma Nayanivaru.

Madras. Sir MontacUue SmiTH. Now. 11, 1880.

Right of inheritance to a Poligar-ship. DPoligar father of
appellant and respondent married two wives on same day. Pre-
sent appellant is son of wife first married on that day, but the
present respondent, sen of the later wedded wife, was born
before him. Whole question, which of sons is heir? The
question as to the right of succession in the case of sons born
of different younger wives was decided by Judicial Committee
in Ramalakshmi Ammal v. Swanantha Perumal, 14 Moore’s I. A.
p- 570, but the question of rights of son of a ¢ first married ”” of
several wives did not oceur, only rights of sons of younger wives.
Their Lordships, however, now, after discussing religious and
other reasons in favour of such a decision, decide that first-born
son (respondent) ought to be declared heir, nofwithstanding
riority of marriage of the other mother. Concurrent findings
below affirmed, with costs.

[L. B. 8 Ind. App. 1; I. L. R. 2 Mad. 286 ;
I L. R. 8 Calc. 315.]

Bhoobuneswari Debi 2.
Hurri-Sarun Surma Moitra.

Bengal. Sir Rosert Corrier. Nov. 12, 1880.

Suit to decide amount of share of family estate due to a
younger son’s widow. Secondary evidence as to the existence
of a deed, showing that the disposition of this property by the
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deceased head of the family was somewhat different from that
which would have been made by law. The non-production of
the original by the appellant not accounted for. Accretions.
‘Were they made by the manager (the younger son) when alive
out of the family funds, or his own separate funds. On all
points their Lordships endorse the opinion of the High Court,
and report to Her Majesty that the decree ought to be affirmed
with costs. [I. L. B. 6 Cale. 720.]

Sri Rajah Row Venkata Mahapati 0.
Mahapati Suriah Row and Another.

Madras. Sir James CoLviLe. Noe. 16, 1880.

Purchase by widow of an estate out of Stridhanam. Testa-
mentary power of a Hindu female over Stridhanam is com-
mensurate with her power of disposition in her lifetime—both
being absolute. Vide 19 Weekly Reporter, p. 295. Contention
that property, if it had been partially bought with funds of the
husband, would come under the law which governed the devo-
lution of immoveable estate generally was not, in their Lord-
ships’ opinion, supported by any tangible authority. It is clearly
the law that from the time funds were given to the widow by
the husband they became her Stridhanam, and that she had full
power of disposition over them. Judgments below, in favour of
widow’s purchase, affirmed, and appeal dismissed, with costs.

[{. L. R. 2 Mad. 333.]

Her Majesty’s Attorney-General for British Hon-
duras ¢.
Bristowe and Hunter.

British Honduras. Sir MoxTAacUE SyiTH.  Noe. 18, 1880.

Information of intrusion to oust two respondents from a
tract of land in DBritish ITonduras. Respondents claimed
land through a devise under a will. Appellant claimed from the
Crown the title to the land. Treaty of 1763 between Spain
and England regarding Honduras. Also Treaty of Versailles
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of 1783. Also Treaty of London of 1786, each of which
defined or enlarged the privileges of English settlers. Sub-
sequent history of the colony traced in order to discover the
complete rights of the settlers. Regulations in force' from early
times providing for allotment of lands. Date of will devising
the tract, 30th January, 1779. Evidence as far as' living
memory goes as to the testator’s estate being held by devisees
as he desired. In old survey map belonging to the Crown;
evidence is traceable, through the tract being uncoloured, that
in 1862 the tract belonged to private owners. ILength of time
the devisees have had possession adverse to the Crown taken
into consideration. Appeal fails. Appellant to pay costs.

[6 App. Cas. 143.]

Rani Anund Xunwar and Another 2.

The Court of Wards, on behalf of Chundra Shekhar,
a Minor, and Talookdar of Sessendi.

Commissioners’ Court, Seetapore. Oudh. Sir RoBeRT CoLLIER.
Nov. 19, 1880.

Suit by respondents to set aside adoption of the second appel-
lant by the first appellant on ground of fraud and collusion.
Previous cause of Rani dnund Kunwar v. Rojak Kashi Pershad
before Judicial Committee in 1873, referred to (vide Widow of
Shunker Suhai’s Case, L. R. 4 Ind. App. 208), alleged obnoxious
sub-proprietor forced on minor respondent (a Talookdar, if adop-
tion declared valid), also postponement of reversion. Contingent
reversionary interest as opposed to tested reversionary interest.
Presumptive heirs ought to bring action of this kind in preference
to contingent heirs like the minor respondent, and not remote
reversioner. Committee recommend reversal of decisions below,
with all costs, thereby holding that the respondents were not
entitled to maintain the suit. Iluridoss Dutt v. Rangamoni
Dassee, 2 Taylor & Bell, 279.

‘ - [L. R.8 Ind. App. 14; I. L. R. 6 Cale. 764.]
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Ajrawal Singh and Others ».
Foujdar Singh and Others.

Bengal, N. W. P. Sir RoBerr CoLrier. Nov. 19, 18807

Heirship. Claim to a Talook and houses. Degrees of descent
from a common ancestor claimed by appellants and respondents
respectively. Evidence of appellants having treated respondents
-as having equal rights with themselves, even to permitting their
names to be registered in the Collector’s books as having such a
status. Value of documentary as opposed to oral evidence.

‘No dispute as to respondents’ title raised until eleven years
after the opening of the succession. Comment on the fact that
respondents were able to call very old member of the family,
whereas on the side of the appellants those who really ought
to be the principal plaintiffs in this suit, and who were now very
old, had not come forward in support of their pedigree. Appeal
recommended to be dismissed, with costs. [P. C. 4r.]

Pitts ».
La Fontaine.

Constantinople. Sir James CoLvire. Nov. 20, 1880.

Petition for peremptory order to enforce a previous order (dated
19 May, 1880) of Iler Majesty in Council. (Vide judgment on
which previous order was founded: anfe,p.115; 5 App. Cas. 564.)
Ratio decidendi of the judge of the Consular Court at Constanti-
nople for not obeying Her Majesty’s order. Sect. 20, Bankruptey
Act, 1869, discussed in relation to the contention that a trustee
in liquidation (the respondent) can be personally liable for costs:
Angerstein’s Case, 1. R., 9 Chan. App. 479 ; Stapleton’s Case,
L. R. 10 Chan. Div. 586. TPeremptory order recommended to
be issued with all costs to petitioner. [P. C. 4r]
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Baboo Kameswar Pershad o
Run Bahadoor Singh.

Bengal, Sir James CorvirLe. Now. 23, 1880.

Suit to enforce a bond and mortgage on an estate by sale.
High Court found the debt was due by the widow, who con-
tracted the debt, and who appeared to have put the next rever-
sionary heir into possession by Ikrarnamah. The High Court,
however, determined that the mortgage deed had not been pro-
perly explained to her, and that consequently all that could be
given against her was a decree in the nature of an ordinary money
decree, and not one binding upon the estate. The widow having
died, the second original respondent, the reversionary heir, was
now the only respondent left in the appeal. Remarks of the
Lords on the necessity of explaining deeds and such documents to
interested parties, and the injustice likely to be caused by a fuilure
of such process. The question now on appeal was, Could the
property in hands of respondent be made liable to satisfy the
bond debt for which a decree had been made against the widow ?
Hunooman Persaud Panday v. Mussumat Babooee Munraj Koon-
waree (6 Mo. I. Ap. 393), cited in proof that Judicial Committee
have before decided that a dond fide creditor, when he has acted
honestly, but is himself deceived, is still under obligation to do
certain things. The Lords thought the evidence failed to prove
a pledge of her husband’s estate in excess of the ordinary powers
of a widow, and pronounced a recommendation that there was
no lien on the estate. Affirmed.

(L. R. 8 Ind. App. 8; I. L. R. 6 Calc. 843.]

Clark ».
Elphinstone and Another.
Ceylon. Sir Moxntacue SmitH.  Nov. 25, 1880.

Dispute as to the title to a piece of land lying between con-
terminous estates. Owners of the estates derived titles under
Crown grants. Action by appellant for Trespass. Respondent
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claimed not only that the land in dispute formed part of his
estate by title, but also that it was his according to the provi-
sions of the Ceylon Ordinance 22, 1871, by reason of undisturbed
possession for ten years. TLatent ambiguity as to boundary in
the respective grants. Concurrent judgments on question of
fact as to true boundary. The only question really now gone
into related to the alleged ten years’ possession. Acts done, such
as surveying, &ec., which might justify claim of possession;
proof of possession must be by overt acts. Jones v. Williams
(2 Meeson & Welshy, p. 826) quoted as to acts done in one part
of river being evidence of right over other parts. Whole ques-
tion of riparian proprietorship discussed. In the end the claims
of the respondents are declared to be without title. Reversed,

with costs. [6 dpp. Cas. 1645 60 L. J. P. C. 22.]
Simmons 2,
Mitchell.
Windward Istands. Sir Rosert CoLrier. Now. 26, 1880.
(Question for the Jury.)

Alleged slander by a Government official. Discharge of a
rule for a new trial. At the trial the judge had withdrawn the
case from the jury. Importance of words used in declarations.
Innuendo. If the words of the averment setting out the alleged
slander convey only suspicion, only motives, and not a declara-
tion of an actual charge of felony, the action cannot be sustained.
Daines and Braddock v. Hartley (3 Ex. 200) quoted as to
whether a witness can be asked with respect to spoken words in
a slander case, “ What did you understand by those words?”
The ruling there was that the question could not be put.
Order discharging rule upheld, but although the dismissal of
appeal was recommended, no order was made as to costs.

[6 App. Cas. 156; 50 L. J. P. C. 11.]
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1881

Dinendronath Sannyal and Another #.
Ram Coomar Ghose and Others.

Taruck Chunder Bhuttacharjya .
Bykuntnath Sannyal and Others.

Bengal.  Sir Banxes Peacock.  Jan. 26, 1881,

Effect of private sale of attached property. Great distinction
between a private sale in satisfaction of a decree and a sale in exe-
cution of a decree. Two families, the Sannyals and the Bhutta-
charjyas, had engaged in litigation from the year 1828. At that
time the Sannyals obtained a decree against the Bhuttacharjyas.
In 1860 the Bhuttacharjyas obtained a decree against the
Sannyals, in which mesne profits were awarded. Meanwhile, in
1838, the respondent Ram Coomar Ghose’s father obtained a
decree against the Bhuttacharjyas for money advanced, and in
May, 1863, the decree of 1860 was attached. In May, 1865,
the respondent Ram Coomar Ghose obtained an order for sale
thereof, and on 27th March, 1866, before proceeding to execu-
tion on the decree he held, purchased from the Bhuttacharjyas
by pricate sale, the whole of the mesne profits due under the
1860 decree. The Bhuttacharjyas meanwhile, in September,
1865, consented to an order of set-off regulating their old
differences with the Sannyals, and the question now was whether
Ram Coomar, as the purchaser at a private sale, was protected
against the consequences of the alienation by the Bhuttacharjyas
in September, 1865, and before his purchase from them. The
Judicial Committee, reversing the decree of the Iigh Court,
held that title obtained by the purchaser on a private sale in



Cases decided during 1881. 129

satisfaction of a decree differs from that acquired upon'a sale in
execution. Under a private sale a purchaser derives title
through the vendor, and can acquire no better title than he has,
i.e., Ram Coomar took his title subject to the order of Septem-
ber, 1865. Under an execution sale the purchaser, notwith-
standing that he acquires merely the right, title, and interest of
the judgment debtor, acquires that title by operation of law and
unfettered by alienation or incumbrances effected by him after
the attachment of the property sold. Decree in favour of
appellants in the first appeal, with costs. .Anund Loll Doss v.
Jullodhur Shan, 14 Moo. Ind. Ap. 549, 550. Civil Procedure
Code, Act VIII. of 1859. The second appeal (which, in con-
sequence. of the death of Sir James Colville, had to be re-argued)
related purely to the calculation and rate of interest, and also
to a question of set-off ; and as to the former, the decree of the
High Court was only in a slight respect varied, and the suit
was remanded to India for settlement on the point of set-off.
Appellants to pay costs.

(L. R. 8 Ind. dpp. 65 1. L. B. 7 Cale. 107.]

Haji Mahomed Ismail Ehan and Another ¢
Haji Ghulam Ahmed Khan and Another.

Dengal, N. W.P. Sir MoxtaGue Suitit.  Jan, 27, 1881.

Construction of documents. A deed of gift and a deed of
agreement. Title to two Mouzahs. Rival claims between the
respondents, as heirs of a sister, a widow (to whom the gift was
made by her brother-in-law), and the sons as representatives
of that brother-in-law. Mahomedan law as to descent and
co-heirship. Share of widow. Deed of gift (Ifibeknama) by the
brother-in-law by way of settlement of disputes. Was it abso-
lute, a “%iba,” or what is called in Mahomedan law an < ariat”
(a loan), revocable by the donor? Consideration. Were the
widow’s rights in the ancestral estate forfeited by her. Technical
signification of certain words in the deed of gift. Meaning of
the words * Maks” (unconditional gift), Hibeh-bil-ewas (gift

S. X
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for consideration), according to Mahomedan authorities. Their
Loxdships agreed with the Courts below that an absolute gift
was made to the widow by her brother-in-law, and that it was
not resumable ; that the transaction was a gift for consideration,
and that the words in the deed relied on to cut the gift down to
an ariat have not that effect. Affirmed, with costs. '

(L. B. 8 Ind. App. 25.]

Sastry Velaider Aronegary and Another ».
Sembecutty Vaigalie and Others.

Ceylon. Sir Barses Pracock. Feb. 3, 1881.

Suit by appellants, husband and wife, to recover property
which the wife claimed as widow of one Pattenier. Validity
of a mairiage alleged to have taken place according to Tamil
customs disputed by respondents. Iividence as to performance
of ceremony. IPresumption of marriage arising from cohabita-
tion and repute. Trinciple of Roman Dutch law on subject.
Piers v. Piers, 2 H. 1. Cas. 331; De Thoren v. Att-Gen., 1
App. Cas. 686; The Breadalbane Case, L. R. 2 H. L. 269.
Presumption of marriage not rebutted. Reversed, with costs.

[6 App. Cas. 364.]

Sudisht Lal ».
Mussumat Sheobarat Xoer.

Bengal, Sk Mostacur Samaru,  Feb. 4, 1881,

Suit by a banker to recover large sum of money from a
Purdanashin lady in an alleged adjustment of a banking
account and on terms allowed to be settled and stated. The
account it was alleged had been settled not by the respondent
herself but by her hushand, who, it was said by the appellant,
had authority from her to state and settle accounts. The
evidence, including a Mooktarnama, which is produced in proof
of authority to the hushand, is not relied on by their Lordships
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sufficiently to indude them to recommend an alteration of the
decree. Observations on the distinction between borrowing by
an agent for his own purposes, of which conduct the lender also
might be cognisant, and borrowing for and on behalf of the
principal. In this case there was no satisfactory proof that the
money had been borrowed with the wife’s authority or know-
ledge. - Affirmed, with costs.

[L. R. 8 Ind. App.89; I, L. R. 7 Oalc 245]

Mussumat Soorujmookhi Konwar ».
Mussumat Bhagwati Konwar.
[Ex parte.]

Dengal, Sz Ricriarp Couven.  Feb. 8, 1881.

Claim by appellant to estate. Whole question was, had there
been separation in the estate of two brothers (heirs of their
father) or not. Suit now instituted was between the widows
of those sons. Kvidence of alleged partition, whether as re-
gards the moveable or immoveable property, very unsatisfactory.
Mental incapacity of eldest brother clear proof there was no sepa-
ration so far as he was concerned, and the authority of the
agent who acted for Lim, or was alleged to act for him, was far
from sufficient. Affirmed. [P. C. 4r]

Daxniell 2.
Sinclair.

New Zealand.  Sir RopeErt Corrier.  Feb, 22, 1881.

Suit instituted for the redemption of a mortgage, and for an
account of the prineipal and interest due. The chief question
belore the Committee was, whether the interest was to be simple
or compound. Their Lordships were of opinion that the ac-
counts were drawn up and assented to by the parties under a
common mistake as to their respective rights and obligations.
Effect of signature on a particular “/Aalf-yearly »est” account
(accepting compound interest instead of simple) occurring in a

K2
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series of accounts, all alike drawn up in error. Is that particular
acceptance a bar to that account being reoponed upon the general
accounts under the mortgage being taken? Casos quoted on
the point of recovery of money paid under a mistake of law. If
parties contract under a mutual mistake as to their relative and
respective rights, tho agreement is linblo to be set asido: Cooper
v. Phibbs, 2 1I. L. (E. & I.) Appeals, page 170, &o. Tho
Judicial Committeo holding that the settled account could bo
re-opened, affirmed the judgment below, with costs.

[6 dpp. Cas. 181; 50 L, J. P. C. 50.]

Bateman .
Service.

Western Australia. Sz Ricitarn Covent.  Feb. 23, 1881,

Debts and engagements incurred by the agent of a joint
stock company (formed in Vietoria) who carried on operations in
‘Western Australia. The question in the suit was, Are the
individual sharcholders of tho company liable for the debts of
their agent in another colony ? What is the effect (if any) of
the Joint Stock Ordinance of Western Australia of 1858 with
respeet to companies doing business in that colony, but which
wero incorporated in other colonies? Difference between a
“partnership” and a “corporation”: Dulkeley and anolher v.
Schutz and another, L. R. 3 P, C. 764.  Their Lordships recom-
mend the appeal to be affirmed, with costs, on the ground that a
company incorporated and registered in one colony could not
be again registered in another.

[6 App. Cas. 386; 50 L. J. P. C. 41.]

Ram Lal Mookerjee v,
Secretary of State for India in Council and Others.
Bengal.  Sir Roperr Corvier. March 1, 1881.

Hindu will. Suit by the Government and the widow and
granddaughter of the testator against a brother of the testator
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to arrange the administration of trusts under the will. ‘Law on
inheritance as to gifts conditional on events which may happen.
‘What were tho real éntentions of the testator as conveyed by the
various clauses of the will in regard to the devisees under the
will and the position of the present appellant (the brother) ?
Tugore case, 4 Bong. L. R. 182; and 9 Beng. I. R. 877;
Juttendro Mohun Lugore and another v. Ganendro Mohun Tagore
[Sup. Vol. Ind. App. p. 477; Bhoobun Mokini Delya v. Hurrish
Chunder Chowdhry, L. . 5 Ind. App. p. 138. Was the gift
to a granddaughtor absolute? and was a gift over to the
Government, should ineapacity on her part bo created, valid, to
tho oxclusion of tho brother? Words “Putra Poutrddi Kramé”
defined (““from generation to generation”). In the Upper Pro-
vinees of India tho words with a corrclative meaning aro ¢ Nas/an
bad Naslan.”  Their Lordships affirmed the decreo of the High
Court with a variance in the words of tho decree. As it stood it
was neither in accordance with the will nor the judgment. Their
Lordships held that the will did confer an absolute estate on the
granddaughter on the death of the widow, and that the gift
over to the Government would bo valid in the event of that
granddaughter being disqualified or dying a sonless widow at
tho death of tho testator’s widow. They did not decide what
would happen on the occurrence of the granddaughter pre-
deccasing the widow, having borne a son. In declining to
declare the rights of the parties in this contingent cvent they
were acting in accordance with the rule laid down in the case of
Lady Langdale v. Briggs, 8 D. M. & G. 391, explained, as it was,
in the Zugore case. Aflirmed. Costs of all parties to be paid out
of testator’s estate.

(L. R.8 Ind. Ap. 4G; I. L. R. 7 Cale. 304.]

Maharaval Mohansingji Jeysingji .
Government of Bombay.

Bombay. Bir MonraGur Syiri.  March 8, 1881.

Claim by an adopted son to recover from the Grovernment of
Bombay certain payments in respect of a TODA GARAS HUKK
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(exactions from villages for the benefit of particular persons)v
~formerly Tlevied by his ancestors upon certain villages in the
Surat District. The father had been recipient of the payment, but
since 1865, the year of his death, the Government had declined
to recognize the title of the alleged adopted son to the payment.
Origin of these Todd Garas Hukks. Makarana Futtehsangji
Jaswatsanji v. Dessai Kallianraiji Hekoomutraiji, L. R. 1 Ind.
App. 46, They are recognized -as a species of property, how-
ever unlawful their origin may have been. =Resolution of the
- Government in 1862 to make: payments in. liew of Hukk,
Terms of the Pensions Act of 1871 (XXIIL. of 1871), make .
it clear that the Civil Court can entertain no suit relating to
Government grants ‘This suit, therefore, has been allowed to-
be instituted in the Civil Court erromeously. Several cases
quoted in support of this view. Affirmed; with costs, -~ -~ -

[ L R 4 Bom. 437; L. R. 8 Ind, App. 77]

"

Rajah Nilmoni Singh Deo Bahadoor ¢.
Ram Bundhoo Roy and Others.

Bengal, Sz RoBerT Corrizr. March 9, 1881.

- Compensation for lands appropriated by Government for
public purposes. Land Acquisition Act X. of 1870. Mal lands
of a Zemindari. To whom does award for compensation fall ?
Disputes between the Zemindar Rajah of Pachete and his
tenants as to the apportionment of the award between them:
This suit instituted by the Rajah, but their Lordships are of
opinion that the proviso in the Act on which he relied in
bringing it, had no such effect as the appellant contemplated,
namely, to give him a right to re-open in another suit a claim
already adjudicated upon, and finally settled by a competent
Court. - Their Lordships recommended that the d.eeree be
affirmed, with costs.

[Z. L. R. 7 Cale. 388 ; L. R. 8 Ind. App. 90.]
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The « Brenhﬂda. » v ‘
Bntxsh India Steam N awgatlon Company

, (Admlralty Side of High G‘ourt )
_ 'Béizgal Sir Barnss Pracock. Mm ) 15 1881,

Motion on part of. 1espondent company to relax and dissolve
the inhibition and citation issued in this appeal, and to quash it -
for want of competency. ' Collision and damages. Delay in the
assertion of the appeal « within fifteen days” to the High Court
on the part of the owners of the “ Brenhilda,” fatal to its valid -
admission now. ~Recommended, that the motlon be granted =
and the lea.ve to appeal set-asido. o .

' [ILR?’C’aZc 547 L.RSIndApp 159]'

Renny and Others (Inspeetors of the estate of
Bartley, an insolvent) .

Moat.
Lower Canada. Sir Barnes Peacock. March 22, 1881.

Appeal heard on special leave. Claim (by respondent) for
9,295 dollars, and interest, against the estate of Bartley. Con-
testation by inspectors (appointed under Canadian Insolvent
Act, 1875) of the insolvent’s eztate. Mortgage. Transfer to
respondent by deed of the rights of the registered mort-
gagee. Question, was this transfer valid, and was it completed
before an extinction of the mortgage? Judgment of the Court
of Queen’s Bench in favour of respondent for full amount
claimed upheld. Appellants to pay costs.

Dooli Chand ».
Baboo Ram Kishen and Others.

Bengal. Sir Moxracus Smrta.  April 5, 1881.

Suit by respondents to recover Rs. 78,397, paid to prevent.
the sale of a mouzah which had been attached in execution of a
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decree. Money was paid to satisfy the mortgage and decree of
the Land Mortgage Bank of India. Complicated financial
transactions in regard to this and other mouzahs. Lien of
appellant. Evidence showed that, at the time of the payment
of the 78,397 rupees by the respondents to the appellant, the
debt on the particular mouzah in question had been satisfied by
the terms of appellant’s purchase of another mouzah, against
which the respondents held a mortgage and a decree. He had,
therefore, been paid the debt twice over. The Judicial Committee,
agreeing with the Courts below, though not altogether .on the
same grounds, held that the payment was an involuntary one,
and that the respondents are entitled to succeed in their action
and recover the money. Compulsion of law. : Vide Palpy and:
Others v, .Z![anle/, 1 Com. Bench, 594.. Affirmed, with costs. -
L L.R 7 Cule, 648; L R. 8Ind App 93]'

e

Rajendronath Dutt and Others ».
Shaik Mahomed Lal and Others.

Bengal. Sir Ricuarp CoucH. | May 18, 1881,

Non-joinder. Claim by the representatives of three out of four
joint shebaits, to set aside an alienation by the fourth shebait .
of a mouzah. The mouzah was alleged to be debutter, 7.c.,
dedicated to idols. Religious trusts declared on appointment
of shebait. Alleged division of the debutter property. Effect
of previous litigation in 1871 before the Privy Council (14
Moore’s Ind. Appeals, p.299). Sale. Was the making away of
property endowed for religious purposes valid? If improper,
ought not compensation to the vendee come from the vendor
shebait in his personal capacity, and not from the other shebait
members of the family? Was the appointment of several she-
baits legitimate? Limitation. Omission of vendor shebait, 1.e.,
the fourth shebait, as a party in the suit is fatal to the mainten-
anceof it. Affirmed, with costs.

[L L. R. 8 Calc. 42; L. R. 8 Ind. App. 135.]
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bebons 2,
" Gibbons.

New :S’outk Wales. Sir RICHA'RD Coucn. May 14, 1881

Glalm to estates. Respectlve rights, under a will, of grand— '
father (the appellant) and grandson (the respondent). Con-
struction ‘of a proviso in the will regulating the entail. Mean-
ing of the words, “If any person whom I have made tenant in
tail, &c., shall be born in my lifetime?” Do they give the
father of the respondent, .., the son of the appellant, only a
life estate, or did he become a tenant in tail male? also question
whether the said father having agreed to a: ‘disentailing deed in
favour of his’ share- gomg to the appellant, that appe]lant was.
not now entitled to receive it. Cases quoted : Lormg v.. Thomas, ‘,
1.Drew. & Sm. 523 ; Sheppard’s: Trust, 1 K. & J. 2693 :Sturgess »}
v.. Pearson; 4 Mad. 411 Trappes v. Meredith, 7 L. R. Ch App..
248 ; Giles v. Melsom, 1 L. R. Eng. & Ir. App 81. Are the
Words “shall be born” to apply to futurity only, and not to
persons born before and after the date of the will in which they
were used? The Judicial Committee decide that the respon-
dent’s contention, that his father took only a life estate, is erro-
neous. The judgment of the Supreme Court in this view would
be reversed, and in lieu thereof it would be declared that the
father of the respondent being born before the date of the will,
was not included in the proviso; that he was entitled to a share
in tail male, and that this now belonged to the appellant. Costs
of appeal to be paid out of corpus of appellant’s share.

[6 App. Cas. 471.]

Muttu Vaduganadha Tevar and Others ».
Dorasinga Tevar.
The Shivagunga Case. ,
Madras. Sir ArTrHUR HoBmouse, - May 14, 1881.

This appeal related to the important Zemindary of Shivagungsa,
in the Madras Presidency, which has been the subject of litigation
in the Privy Council on several previous occasions. (See 3 Moo.
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Ind. App. 278; 9 Moo. Ind. App.539; 11 Moo. Ind. App.50; and
L.R. 2 Ind. App..169.) History of tlie Zemindary, and Lord
Clyde’s proclamation (the time the East India Company assumed
the sovereignty of the Carnatic) of 1801 quoted to prove the settle-
ment of the Zemindari and the heirship thereof. Regulatlons
of 1793 also quoted with respect to the question, whether the estate
is partible or impartible. On death of the Istamrar Zemindar,
disputes arose between the 1mmed1ate family and the collateral
relations as to the succession.  In 1863, the Privy Council found
the family were still “undivided,” but that the Zemindary was:
to be taken as “self-acquired” property in the hands of " the-
Istamra.r Zémindar, and that the. Zemindary then (in default of
: other heirs) devolved upon a daughter, Kathama, of the prenous'
Zemindar.. - The- present ‘Tespondent. is ‘the -eldest surviving
: grandson of that last male- Zemmdar, being" a son ‘of ‘the
: daughter of - the Tstamrar* Zemindar’s  second - wife;: and” he
contends that on the daughter’s (Katha.ma s) death, her interest,
which only lasted for life, died with her, and that he was now
the heir. The first appellant was also grandson, but was a son
of Kathama, who was a daughter of the third wife, and the other
appellants were his sisters. "'Was Kathama’s male family a new
stock of heirs, or did the Mitacshara law, as is administered in the
Carnatic, prevail, that heirship went back on the line of the last
male owner. This view is upheld in the judgment of the Com-
mittee. Agreeing with Courts below, their Lordships hold that
Kathama had only a life interest; that on her death, the heirship
did go back to the first male line ; that primogeniture did prevail,
and that the estate was impartible. Hunsapore case, 12 Moo. Ind.
App. 34 ; Ramnad case, L. R. 5 Ind. App. 61 ; Nuzvid case, L. R.
7 Ind. App. 38, discussed. Affirmed, with costs.
[I. L. BR. 3 Mad. 290; L. R. 8 Ind. App. 99.]

Blackburn v.
, Flavelle
- New ‘South Wales. Six BarNes PEAcOCK. May 20, 1881.

 Case respecting waste lands of the Crown. Construction to
be put on sects. 13 and 18 of the Alienation Act of 1861.
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- Forfeiture. Is sale by public auctmn of forfe1ted lands com-
pulsory, or can there be a conditional sale ? ‘Does sect. 20 give
Government the option of sellmg or not; as they think best ?
Their Lordships are of opinion"Government has an option to

sell by auction, or retain forfeited lands in their own hands—
not to throw them open to free selection. Drinkwater v. Ar thur,
10 N. 8. 'W. Supreme Court Reports, 198 ; vide Mr. Justice Har-
grave’s judgment,  If Government intended sale by auction, a
month’s notice. must be given, so that all competltors ‘may have -
fair and equal intimation. The report to her Majesty amounts -~
to this : that the: Government are not bound to sell a- fo1fe1ted
selection, but that- if they elect to. sell, ‘they can only.sell by
auction and with- notlce, so that all would-be apphcants should
i ha,ve mformatmn A_ﬁirmed w1th costs :

[6.A_pp C’as 628 501; JP 0 58]"

Turner ».
Walsh.

New South Wales. Sir MontaGUuE Syuta,  Mey 21, 1881,

Conditions of trespass in case where lands are purchased
under Crown Lands Alienation Aect, 1861. Contention of
alleged trespasser (the respondent) was, there was a highway
over the Crown lands in question, and that he was justified in
using it. Question in suit is, has respondent proved exist-
ence of such a highway? Ividence of user. Is user in the
colony relied on in the same manner as in England to prove
dedication to the public? Does Crown Lands Alienation Act
place restrictions on the power of the Crown to dedicate roads,
&ec.? In this case there was a power of dedication before the
passing of the Act, and there was such continuous and connected
user before and after as to raise sufficiently presumption of valid
dedication.  Queen v. Inhabitants of East Mark, 11 Q. B. 877;
Queen v. Petri ze, 4 E. & B. 737. Affirmed, with costs.

[6 App Cas. 636 90 L. J. P. C. 55.]
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Prmce Suleman Kadr 2 '
Dorab Ah Khar-

Oudh Sm ROBER‘I‘ COLLIER May 24, 1881

- Claim to ¢ :gacy under the will of one of the Queens of Oud.h
Mahomedan law. Test action against the son (the prmclpal
dewsee) No less than ten servants or retainers olaimed legacies
out of the Queen’s estate. The King, before his death, de-
pos1ted large sums of money with Government to secure an
annmty to his Queen. :The Queen, before death, made a will
also, in which she handed on or continued certain legacies. to
her dependants. The question was, were the legacies sued for
to-be paid out of the Government stock, or out of the general
estate of the late Queen? Question also raised was, had the
Queen a life interest or an absolute interest in the Government
stock left by the King? Did the terms of the will constitute a
bequest, or was the Queen’s direction in her will a mere expres-
sion of a wish ? Their Lordships recommend that the decree
ought to be affirmed, with costs, thus agreeing that there was a
bequest, and that the legacies should be out of the whole general
estate of the Queen. Their Lordships guard themselves against
its being supposed that they assent to the proposition that, even
if there had been a specific legacy payable out of the specific
fund mentioned, it would have been invalid. They are by no
means satisfied either that the gift to this lady by her husbhand
of Government promissory notes, subject to a condition that she
is to have the interest only for life, and that after her death
there is to be a trust in perpetuity for all her heirs to all time, is
not, according to Mahomedan law, in its legal effect, a gift to
her absolutely, the condition being void. It is not necessary to
determine the latter point for the decision now arrived at.

[L. B. 8 Ind. Ap. 117 ; I. L. R. 8 Cale. 1.]

Hurro Persad Roy Chowdhry .
Gopal Das Dutt and Others.

Bengal. Sir Artrur Hosuouse. JMay 26, 1881.

Suit for absolute possession of lands after purchase from the
Government. Title alleged Chukdhari rights antecedent to
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Government settlement. D1d the Govemment when in khas
possession recognize the Chukdhari title set up. by respondents ? -
The Grovernment in any event had not custed them from their

' possessmn or voided the sub-tenures. - Meanwhile time has run -
in' their. favour, ‘and ‘it can 7o longer ‘b declared that the
respondents have not & right to possession.. Affirmed, with costs.
[L R 9 Ind. App. 82 I L R.9 C’w’c 255.]

Ramswamy Setty and Another o.
Koosoo and Another,

Bengal.  Sir Barnes Peacock. - May 27, 1881,

The Burmah Ruby Case. Execution, by respondents, of pro-
missory note to provide for payment of a large quantity of rubies.
It was at first expected that the sale of rubies in Calcutta would
yield sufficient money to take up the note. This hope not being
realised, arrangement was made by a fresh bond to pay upon the
result of a sale in England. Only certain of the rubies were sent
to London, and even for these market prices had gone down and
they were brought again to Calcutta, where certain of the rubies
were sold. This suit was for the recovery of the loan advanced
on the promissory note and bond, and their Lordships report
that the liability should be met. Decree of High Court on
appeal reversed, with costs. Decree of High Court in its
original jurisdiction upheld. Respondents pay costs of appeal.

Fakharuddin Mahomed Ahsan Chowdry .
Official Trustee of Bengal. (No. 34 of 1878.)
Same .
Official Trustee and Others. (No. 85 of 1878.)
Alimunissa Khatun and Another v.
Official Trustee. (Nos. 38 and 39 of 1878, Con-
solidated.) S :
Bengal. Sir Rosert CorLier. June 16, 1881.

One Najamunnissa Khatun, a Mahomedan lady, in 1861
brought a suit against her husband for the purpose of obtaining
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possessmn and mesne ploﬁts of lands w]nch she alleged. had
been conveyed to her by her - ‘hushand by a deed described- as ‘&
Kabinnama, in lisu of dower. - Prevmus litigation on the part-
of husband in 1873 before Privy Council quoted Pending the
result of the litigation then, the lady, being in want of funds,
obtained money from one Pogose, a money lender, by executmg
in his favour a hibehnama, or deed of conveyance of a 6 anna
share in the decree. In 1865 Pogose, on the strength of the
hibehnama, applied to be, and later on was, admitted as a
respondent with the lady. The appeal in 1873 went in their
favour, and Pogose took steps to obtain execution of the decree.
He died, and having beforehand been obliged to make an
assignment for the benefit of his creditors, he was then, and is
still, represented by the Official Trustee. The Official Trustee
having seen that Pogose had from time to time augmented his
lien by purchasing portions from the heirs of the Mahomedan
lady -(also now deceased), claimed to be put into possession of a
13% anna share. These four appeals arose out of this and other
claims, which by the decrees below had been established in respect
to the estate, and out of disputes thereon between the Official
Trustee, the husband of the lady, and her son and daughter.
Limitation (Act IX. of 1871, Sched. 2, Clause 93). Express
meaning of “possession with Wasilat,”” the principles on which
mesne profits and interest are to be calculated, validity of the
hibehnama, and the genuineness of a sale, formed the subject-
matters of the questions atissue. All the appeals are dismissed,
with costs in favour of the Official Trustee.

(L. R. 8 Ind. App. 197.]

Chaudhri Ujagur Singh o,
Chaudhri Pitam Singh and Others.

* Bengal, N. W. P. Sir Ricuarp Coven. June 17, 1881.

Suit for possession of share of so called joint ancestral estate.
Appellant, who was plaintiff below, sought to get rid of the effect
(so far as he was concerned) of an arrangement entered into during
appellant’s minority by his father and the respondents, by which,
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' upon partltxon, lns father. had aceepted one quar z‘er of: the 3omt
ancestral estate instead of one half, to which-he and- appellantv
wete, it Wasnow alleged by Mitacshara law, entitled. First Courb
‘held - that appellant was not coneluded by his® fathers ‘acts.
ngh Court reversed this.” The" Committee having Teard the
evidence, agreed with High Court that' the property in question
was & grant from Government before birth of the appel]ant
Property had po doubt originally been divisible in a- par-
ticular way, but in consequence of great arrears of revenue
Government seized it, and later on re-granted it ‘to the heirs of
the first holders on certain conditions. In accordance with the
conditions, which were agreed on then, a division was made
among four ‘old proprietors”” and appellant’s father being one,
he bound himself to them. Appellant was now bound by the
aforesanid conditions, and could only have a right to the share
which his deceased father had. There was no further right
open to him by “ Mitacshara law of inheritance.” Affirmed,
with costs. (L. B. 8 Ind. App. 190.]

Mungul Pershad Dichit and Another o.
Grija Kant Lahiri Chowdhry.

Bengal. Sir Barnes Peacock. June 18, 1881,

Suit to enforce the execution of an old judgment decree.
The appellants were children of original decree holder, and
respondent was son of original judgment debtor. Appellants
now petitioned that the amount due under the decree might be
realised, together with interest for the time of pendency, and
the costs of the execution by sale of the property under attach-
ment. Effect of striking off the case under certain circum-
stances. Objections raised on grounds of limitation, that bond
Jide proceedings had mnot been taken for years to keep the
decree alive. It was further alleged that the decree holder,
actuated by mala fides, not having realised the money for so long
a time, simply with the desire of increasing the interest, was not’
entitled, according to law and justice, to enforce it. Indian
Limitation Act No. IX. of 1871. Their Lordships thought the
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present case did not come within that Aet having 'been insti-
tuted before April 1, 1873; neither was there a bar under
Act XIV. of 1859, sect. 20; and reversing the decrees and .
orders of both lower Courts, reported that prayer of petitioners
' should be granted Respondent to pay costs of appeal. -

o [ILRSOalc 61; L. R. 8 Ind. App. 123]

Venkateswara Iyan and Another o.
N Shekhan Varma Valiya Ra,]a Avergal of Palghat

Mad1 as, SIR ARTHUR HOBHOUSB June 18, 1881,

Stanom Case. Tt is a custom w1th the Malabar Ra]as to”
have a number of palaces, to each of which there are lands
attached, and each is called a Stanom. Various of the Rajas
of Palghat, for loans of morey mortgaged lands of their
Stanoms to the (Iyan) appellant’s family, and in 1851 a
Kanom (a species of mortgage) was executed, giving certain
lands for ever to the Iyan family. The Raja of Palghat
sought to recover the lands by testing the validity of the
Kanom, or, if valid, testing his right to redeem it like a regular
mortgage. He also sought to prove, and this was the main
question, that the 1851 Kanom could not be binding on the
Stanom, as the lands in dispute were devaswam, or religious
endowments, and that devaswam lands could never be assigned
in perpetuity. He also alleged grant of 1851 was illegally
obtained. Or all the issues their Lordships pronounced in
favour of the Iyan family, and report that the decrees below
should be reversed and the suit dismissed. The appeal was
heard ex parte, but Raja is ordered to pay all costs. There
were concurrent decisions below on the point as to whether the
property was devaswam. “ But though the question may be
called in its result one of fact, its decision turns upon the
admissibility or value on many subordinate facts, and involves
the construction of documents and other questions of law.”

[L. R. 8 Ind. App. 143.]
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Pulukdha’ri Rdj and Others ».
RaJa. Radha Pershad Singh. -
Bengal Sz BARNES PEACOCK June 23, 1881.

Suit arising out of the steps taken by respondent to put in
execution a judgment decree for attachment and sale of the
debtor’s property. Preliminary question argued as to whether
an order of the Subordinate Judge of Shahabad (disallowing
the debtor’s plea of limitation and substanharly granting the
prayer for attachment) was appealable in the High Court
within the meaning of sect. 588, Clause J., Act X. of 1877
(Civil Procedure Code). The Committee being of opinion that -
the order was appealable, proeeeded to do what the High Court
should have done, viz., try case on merits. Grounds of appeal
pronounced frivolous. ~ A decree had been- obtained against
estate (afterwards affirmed by the’ Prlvy Council), and-before it
was executed the Government altered the boundaries of ‘the
district in which the land lay. By reason of ‘the change of -
locale, doubts had arisen as to which Cour*, Shahabad or Ghazee-
pore, should carry out the execution, and when finally: the
judgment got back to Shahabad, it was contended that the judge
had no power to execute it.

[Decree on point of competency reversed, but appeal dis-
missed on reasons different from those of the High Court.
Judgment of first Court affirmed ; appellants to pay costs.]

[I. L. R. 8 Cale. 28; L. R. 8 Ind. App. 165.]

Whitfield and Another ».
Howell and Others.

Barbadoes. Sir Arrnur HosHOUSE. June 28, 1881.

Bill and answer. The bill was one to carry into effect trust
under a deed signed by Mrs. Howell, wherein she gave security
to the Messrs. Whitfield for advances made by them under
specified conditions to her son, Conrade Howell. Difference
defined between ¢drawing account” and ¢ general trading
business.” It was made clear that Mrs. Howell, by the deed
alone, gave securities to meet any claims under the ¢ drawing

8. L
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account,” but never agreed to meet liabilities under the trading
account. All claims on drawing account were met, and
' Mus. Howell now asked that her securities might be re-assigned.
Their Lordships’ report is in her favour, and appellants are
ordered to pay costs. [P. C. 4r.]

Rajah Udaya Aditya Deb (Rajah of Patcum) and
Another ».

Jadub Lall Aditya Deb.
[ Bz parte.]

Bengal. Sir Ricuarp CoucH. July 1, 1881,

- Suit to recover certain Mouzahs permanently leased to a
younger son. Primogeniture is in vogue in this admittedly "
impartible raj, and also (it was alleged) a custom of giving
maintenance to other sons, with the proviso that this custom
ceased with the life of each Rajah grantor. The last Rajah
had leased the Mouzahs in permanence to a younger son, and
the present Rajah (on taking up his estates as eldest son), and
the manager of the estates (the other appellant) disputed the
validity of such transaction in the face of the alleged custom.
Inalienability of an impartible raj must be proved by custom.
Anund Lall Singh v. Maharajak Gobind Narain, 5 Moo. Ind.
Ap. 82. Their Lordships agreed to report that the evidence as
to custom was by no means clear, and pronounced for the lease.
Affirmed.

[1. L. R. 8 Cale. 199 ; L. R. 8 Ind. App. 248.]

Webb ».
Wright (No. 1).
Griqualand West, South Africa. Sir MONTAGUE SMITH.
July 9, 1881.

Appellant Webb, as the representative of the ¢ London and
South African Exploration Company,” instituted this suit
against the Civil Commissioner of the district of Kimberley,
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.claiming 'an indefeasible ' British “title, under the seal of the
province, to a farm called Bultfontein. 'Webb had got a judg-
ment from the Land. Court confirming a grant of the farm made
by the President of the Orange Free State. The High Court
varied the grant as one given under British dominion, which
did not bestow an indefeasible British title. Counsel for the
Crown now urge that the Land Court really meant to uphold a
British grant, and not the one from the Orange Free State, and
that therefore the decrees of the Land Court and the High
Court are consistent. Their Lordships, however, declare that
the High Court decree ought to be reversed, but they also
report that the award of the Land Court was unsatisfactory.
They recommend that the suit should be dismissed below,
without pre]udme to any right or title the appellant company
may have in the farm, or to any claim they may be advised to
prosecute in the Land Court, or otherwise. No order for costs.
History of the province will be found in the judgment of this
Board in. Webb v. Giddy, L. R. 3 App. Cas. 908. Proclama-
tion of Sir Henry Barkly in 1871. ILand Court Ordinance
No. V. of 1875. '

[See post, p. 211, and 8 App. Cas. 218 ; 52 L. J. P. C. 40.]

Seth Jaidial ».
Seth Sita Ram and
Seth Sita Ram ».
Seth Jaidial.

(Two Appeals Consolidated.)
Oudh. Sir Arraur Hosuouse. July 9, 1881.

Cross appeals between a nephew and adopted son (Seth
Jaidial) and his uncle and adopting father (Seth Sita Ram) to
ascertain and enforce their respective rights in regard to certain
moveable and immoveable property which had been the subject
of family transactions sinece 1864. History of the property
before it devolved to Sita Ram or Seth Jaidial after the mutiny.
Oudh Estates Act I. 1869, s, 10. Adoption of the appellant,
Seth Jaidial, by the respondent. Disputes. Compromises.

L2
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Suits for declaration of rights. Injunctions against transfer,
&ec. TUnjustifiable issues. Law of Mitacshara as to an adopted
son’s right of succession and inheritance. Rights to immoveable
‘property as between adopting father and adopted son clearly
defined. The report of the Committee adjusts the interests of
both parties. The vested interests of Jaidial, and his title to a
declaration, are supported by their Lordships, but his rights of
possession or injunction as against Sita Ram are denied. Held,
also, that the entry of Sita Ram’s name on the Talookdar’s
list is no bar to the assertion of Jaidial’s interest. All the
costs of the litigation are to be paid by Sita Ram out of the
property taken by him under one of the erroneously founded
decrees pronounced during the litigation. The declaration made
provides for the discharge of several of the decrees and orders
below. [Z. R. 8 Ind. Ap. 215.]

Secretary of State for India in Council .
Rani Anundmoyi Debi.
[Ex parte.]
Bengal. Sir RoBert CoLLiEr. July 9, 1881.

Salt case. Government on relinquishing the manufacture of
salt on certain lands offered to settle them on the plaintiff in the
suit, within the ambit of whose zemindary they were situated. The
plaintiff’s interests are now represented by the Rani respondent.
The plaintiff had denied the right of government so to deal
with them, whereupon they were settled on two other persons.
He then brought this suit against the government, claiming the
lands to be mal lands of his own permanently settled estates,
and denying the right of government to re-settle. History of salt
revenue. Regulation I. of 1824 in regard to it. When a salt mehal
is assumed by government they assume it in perpetuity, but a
remission is made from the Jumma (or total of all the revenue
paid in by the zemindar) on khalari (salt land) rent, in order
to relieve the zemindar from assessment which would be unjust,
if the rated lands are transferred to others. Sect. 9 of the eleventh
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clause of Regulation I. of 1824 gave power to government to
re-settle on relinquishing salt manufacture, but the condition
always remained that the zemindar should be compensated by
a remission of khalari rent out of the whole Jumma or land
revenue paid to government by him. To assess the plaintiff for
land which he could no longer occupy would be clearly unjust.
Their Lordships, in discharging the decree below, and dismiss-
ing the suit, gave their opinions as to the relative rights of the
parties, the government’s claim to re-settle the lands being sus-
tained. Each party to pay their own costs in the Courts below.
Any payments which may have been made in respect to costs are
to be refunded. '

[Z. L. R. 8 Cuale. 95 ; L. R. 8 Ind. App. 172.]

Mussumat Bibee Sahodra 2.
Roy Jung Bahadoor (Nos. 51 and 62 of 1877).
(Consolidated Appeals.)

Luchmun Sahai Chowdry o.
Roy Jung Bahadoor (No. 61 of 1877).

Bengal.  Sir ArtaUR HoBHousE. July 12, 1881.

Suits instituted by Roy Jung Bahadoor to recover shares
of mouzas. Litigation had its origin in the disputes of mem-
bers of a family owning an ancestral estate. Effect of a
compromise, and of a solehnama prohibiting alienation. Sale.
‘Was it a sale of life interest only? Principal question in
the appeals arises on the point of limitation as to whether
reversioner’s rights were claimed in time. (Act IX. of 1871,
Sched. 2, Art. 144.) The twelve years’ rule. Time from which
the statute began to run very important. Decisions of both
Courts below affirmed, and appeals dismissed with costs on the
ground that there was no adverse possession till a certain time,
and therefore the suits brought by respondent as reversioner
were not barred.

[I. L. R. 8 Cale. 224 ; L. R. 8 Ind. App. 210.]
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Palmer ».
Hutchinson.

Natal. Sir Barnes Pracock. July 15, 1881,

The appellant was one of the principal commissariat officers
of Her Majesty’s Forces in the Field during the Zulu war. To
carry on his duty he was obliged to make contracts with
colonial traders (one of whom was the respondent) for the supply
of oxen and waggons, &. The suit was brought by the
respondent to recover certain large sums of money on the
contracts made, also an amount for damages as value for oxen
“XKilled or dead through over-driving and illegal acts” of the
commissariat officer and the soldiers in charge. Mr. Palmer had
tendered what he considered the proper sum due to respondent ;
and when the cause came before the Supreme Court he excepted
to its jurisdiction against him, he being an officer in the Queen’s
service acting under the directions of the commander of the forees in
South Africa, and through him subject fo the instructions of the
Secretary of State for War. He also filed exceptions against
the claims for damages, negligence, detention, &e. The Court
overruled the exception to jurisdiction, and this was the main
question now before the Committee. The suit was not a petition
of right. Supreme Court held that Mr. Palmer was liable
in his official character, but their Lordships are of opinion
that the officer could not be sued either personally or in
his official capacity upon a contract entered into by him on
behalf of the commissariat department; holding that the law
on the subject had been laid down in several cases. Macheath
v. Haldemvnd, 1. Term Reports, 180; Gidley v. Lord Palmerston,
3 Brod. & Bingham, 275. They report that the judgment of
the Natal Court should be reversed with costs.

[6 App. Cus. 619; 50 L. J. P. C. 62.]

Hurro Doorga Chowdhrani ».
Maharani Surut Soondari Debi.

Bengal. Sir Barxes Peacock. Now. 8, 1881.

. This suit was originally one to recover lands with mesne
profits. The Courts below having given the respondent the
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lands, the appeal came here on a question of. re-adjusting the
scale of mesne profits and interest. Meaning of the term
“mesne profits” is defined to be “the amount which might
have been received from the land, deducting the collection
charges.”” Ought the High Court to have allowed interest
“year by year”? Their Lordships held that the decision of
the High Court to add interest from year to year exceeded the
original decree. Their Lordships, in recommending that this
part of the High Court decision should be reversed, condemn
the policy of an appellant bringing forward grounds which are
untenable with those which are tenable, in order to make the
amount claimed appealable here, and refuse to allow costs.

[Z. R. 9 Ind. App. 1; I. L. R. 8 Calc. 332.]

Elliott ».
Turquand,

Jamaica, SiR MoNTAGUE SmiTH, Now. 10, 1881.

Suit by a trustee in bankruptey to recover from the appellant,
the Jamaica agent of certain London bankrupts, the sum of
5607, paid to him by one Mac Cormack as an instalment of the
purchase-money of an estate. Defence was a .set-off on the
ground that a much larger sum was due to appellant by the
bankrupts. Their Lordships are of opinion that the sum in
dispute was an item in a mutual account between the parties,
and that, therefore, the case fell within the 39th section of the
Bankruptey Act of 1869, which debars title of the trustee to the
property of the bankrupt in the case of mutual debts and deal-
ings arranged before notice of bankruptey issues. Decision in
favour of appellant (thus reversing the judgment of the Supreme
Court), which discharged a rule that the verdict be entered for
appellant, with costs. Respondent to pay. costs of appeal. -

[7 App. Cas. 79; 61 L. J. P. C. 1.]
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Sirdar Sujan Singh 0.
Ganga Ram and Another.
[Ez parte.]

Punjaub. Sir Ricaarp Couvcn. Nov. 11; 1881.

Suit to recover a sum of money which the person now repre-
sented by the respondents had paid as surety. The appellant is
representative of parties who contracted to supply timber clear
and without knots for the State of Bhawalpur, but it was left
optional with the Political Agent whether he should take it or
not. The representative of the appellant was advanced 10,000
rupees by the Bhawalpur State on the security of the original
plaintiff, now represented by respondents. Subsequently the
plaintiff had to meet the still unpaid balance of the surety,
and the question now was, could he recover from the appellant ?
Failure of the contract. The Indian Courts had decided that
the respondents were entitled to be recouped by the appellant,
and this view their Lordships upheld in their report.

[L. R. 9 Ind. App. 58; I. L. R. 8 Calc. 337.]

Pudma Coomari Debi Chowdhrani and Another ».
Jvggut Kishore Acharjia Chowdhry (Minor under
the Court of Wards) and Gogun Chunder.

Bengal. Sir Ricearp CoucH. Now. 12, 1881.

Rival claims set up for possession of ancestral property.
Previous suit on the litigation in this family was heard before
the Privy Council : vide 10 Moore’s Indian Appeals, p. 304. It
is contended by appellants (collateral heirs) that the right of an
adopted son (Gogun Chunder) to succeed in preference to col-
lateral relations was limited by Hindu law. Their Lordships
considered that they had decided this point in Sumboochunder
Chowdhry v. Naraini Dibeh, 3 Knapp, P. C. C. 55, where they
said: “ An adopted son succeeds not only lineally, but col-
laterally, to the inheritance of his relations by adoption.” They
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now say : “ An adopted son occupies the same position in the
family of the adopter as a natural born son, except in a few
instances.” Dattaka Chandrika and Dattaka Mimansa. Question
eventually resolved itself into one of preferential heirship, viz.,
as to whether the adopted son of a maternal grandfather of a
deceased estate holder inherits, though of a different gotra,
and is a nearer heir in preference to such maternal grandfather’s
grand nephew. Held by the Judicial Committee, upholding
Court below, that this preferential heirship must be maintained
in favour of the adopted son (Gogun Chunder). Judgments
below affirmed, with costs (one set).

[L. L. R. 8 Cale. 302 ; L. R. 8 Ind. App. 229.]

In the Matter of the Scheme of the Charity Com-
migsioners for the administration of the Sutton
Coldfield Grammar School, and

In the Matter of the Scheme for apportioning and
applying for Educational Purposes part of the
Endowment of the Warden and Society of
Sutton Coldfield, and

In the Matter of the Endowed Schools Acts, 1869,
1873, and 1874.

Sir GeorcE JEssEL, M.R. Now. 15, 1881,

Two petitions, one from the wardens of the royal town (other-
wise the corporation), and the second from the inhabitants of
Sutton Coldfield, against the schemes of the Charity Commis-
sioners. DBy these it was proposed, among other things, to
withdraw 15,000/ from the funds of the corporation, to be
applied as part of the foundation of the Sutton Coldfield
Grammar School. The corporation were entitled to appeal
under 39th section of Endowed Schools Act of 1869, as a
large sum of money was to be drawn from their funds, but
they had mno right of appeal on a second ground, namely,
against the scheme for the new administration of the school.
The inhabitants had no Jocus standi whatever under the Acts to
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appeal to Her Majesty in Council; accordingly their petition was
not taken into consideration. Vide also decision in Shaffoe’s
Charity, L. R. App. Cas. vol. 8, part 2, p. 872. In the opinion
of their Lordships, the scheme was in no way obnoxious, nor
was there any ground for the objection that the 11th section of
the Endowed Schools Acts of 1869, amended by 6th section,
Act of 1873, had not been carefully complied with. -

[7 App. Cas. 91 ; 51 L. J. P. C. &.]

Thakur Raghbir Singh ».
Raja Norindur Bahadur Singh,

Oudh. Sir Arruur Hosrouse. Noo. 17, 1881.

_ Boundary suit. Claim by two Talookdars to acoreted lands.
Uncertainty as to the measurcments in different surveys. The
river Gogra cuts to the north, and throws land up to the south.
Effect of this phenomenon. 'What was the intention and bear-
ing of a decree delivered in respect to these disputed boundaries
in 18707 Did the cusfom of Dhardhura (that the boundary of
estates should vary with the main stream of the river) prevail
in the locality ? In the Courts below, in a previous suit, it was
said that the custom of Dhardhura was displaced, and that the
original rights of the different parties depended much upon the
Sunnuds. In the present litigation, decrees (after due examina-
tion of the survey maps) were made declaring that a gradual
accretion to the respondent’s lands had taken place, and gave
him title to certain areas. The report is in accordance with
ecncurrent findings of fact. Affirmed, with costs. [P. 0. 4».]

Nawab Muhammad Azmat Ali Khan ¢.
Mussumat Lalli Begum and others.

(Chief Court.)
Punjaub. Sir MontacuE SmitH, Now. 22, 1881.

. Appeal arising on a suit in which a Nawab’s widow had
sought. to recover her own share and certain shares of minor



Cases decided during 1881. 155

children to landed estate left by the Nawab. The opponent in
the suit and the present appellant is the undoubted son of the
late Nawab, and older than the minor children. The Courts
below found that by family custom, widows did not inherit.
The last tribunal, the Chief Court of the Punjaub, however,
found in favour of the minors’ inheritance, and hence this
appeal. No question now arises as to the widow’s own claim.
- ' Was the widow the Nawab’s lawful wife, and are the minors
legitimate? Did the Nawab recognize them as his sons? Cus-
toms as to ignoble wives among the Mandals. Did these customs
vary the gemeral rule of the Mahommedan law relating to
inheritance, or the effect of the acknowledgment of a son?
Evidence of marriage of the mother, who was a slave girl in the
Nawab’s house, not quite satisfactory, but their Lordships think
the evidence as to the acknowledgment of both of the minor
sons proved beyond all controversy. The well-established prin-
ciple of Mahommedan law, namely, that acknowledgment gives
legitimacy, holds good in the cause, and the appeal is dismissed
with costs. [L. R. 9 Ind. App. 8; I. L. R. 8 Cale. 422.]

Thekkiniyetath Kirangatt Manakkal Narayanan
Nambutiripad (styled Deva Narayanan) o.
Iringallur Tharakath Sankunni Tharavanar and

Others,

Madras. Sir ArTaur Hosrouse. Dec. 9, 1881. -

Otti mortgage case. Appellant was plaintiff in the suit.
Properties have from time to time been mortgaged by appellant’s -
family to the respondents in order to secure loans of money.
This suit was instituted to recover from the respondents certain
lands as being part of the ancient Jenm or domain of his
family. The appellant’s family have been out of possession of
the property for nearly 120 years, and the Tharavanar family
have been in possession for nearly 100 years. The appellant
relied chiefly on an otti, or a usufructuary mortgage, for a term
of 55 years; and had it been found valid in every particular, he
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no doubt would now be within the limit of time within which
he might attempt to be reinstated. The ill-advised defence was
set up by defendants that the jenm had been their property
from time immemorial. Evidence to support mortgage. No
accounts of rents. No interest. No reserved rent. In the
result their Lordships consider the allegations as to a mortgage
unsatisfactory, whereas, on the other hand, respondents have
had too long possession to be disturbed. Appeal dismissed, with
costs. [P. C. 4r.]

Watson ».
Sandeman (Official Assignee).

New South Wales, Sir Barxes Peacock. Dec. 10, 1881.

Appeal against refusal to make rule nisi for new trial absolute.
This was an action by an official, assignee of the estate of one
Marshall to recover sums of money paid, by payment of pro-
missory notes, to the appellant Watson by Marshall in alleged
contravention of the Insolvency Acts (5 Viet. No. 17, s. 12).
Marshall and Watson had business accounts, and it was con-
tended that certain debts due from Marshall to Watson were paid
at a time when Watson may be presumed to have known Marshall
to be insolvent, and, if so, the money really ought to have enured to
the estate in the assignee’s hands. There was no finding below
that Marshall knew of his own insolvency, but the circumstances
were such that Marshall may be presumed to have known of it,
and the payments were therefore void. This view was upheld
by their Lordships in their report. Justice Willes’s definition
of Insolvency, as given in 10 H. of L. Rep., p. 425. The
Judicial Committee think that the Supreme Court was right in
refusing to make the rule for a new trial absolute, and they
therefore advised Her Majesty to dismiss this appeal, and to
affirm the decision of the Court below. Appellant to pay costs.

[P. C. 4r.]
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Chooramun Singh .
Shaik Mahomed _Ali, Bebee Jeean, his Wife, and
Abmed Kabir, his Son; and
Ahmed Kabir »,
Chooramun Singh.,
(Consolidated Appeals.)

Bengal. Lorp BLAckBURN. Jan. 12, 1882.

Suit for declaration of title. The questions in these appeals
are as to the respective rights, infer se, of purchasers of the same
mortgaged property at sales in execution of decrees. Shaik
Mahomed Ali, the first respondent in the principal appeal, is the
husband of respondent No. 2 in the principal appeal, and father
of Ahmed Kabir (respondent No. 3 and appellant in the cross
appeal). Shaik Mahomed Ali and his wife had lent large sums
of money to one Rughubuns Sahai, who mortgaged his estates
to them, on two mortgages, as security. Not releasing his
mortgages, sales of the properties in execution took place,
when the plaintiff-appellant, Chooramun, bought the estates at
the sale under Mahomed Ali’s own decree. It was sought by
the respondents (in the first appeal the husband, in the second
the son) to set up their rights under a decree of the wife, and
also to set up a specific purchase by the son of the property
hypothecated under her mortgage. It was decided by both the
Lower Court and the High Court that not only in the loans,
but in the alleged purchase by the son, the husband and father
was all along the acting party, and whatever the wife (as lender)
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‘and son (as purchaser) did, they did as benamee for him. As
therefore he was the mortgagee, the sale under his own decree
was held paramount to all other transa:tions, and the purchase
of the properties by Chooramun at the sale in execution of his
decree, was held good and valid. The plaintiff, Chooramun, in
the principal appeal, objected only to the words of the decree of
the High Court, viz., “that he was entitled as second mort-
gagee,” as tending to htlgatmn in the future, and sought to
have them altered. In the main he did not object to the de-
cree. The cross appellant (the son), however, reopened the whole
of the questions. Their Lordships, in the principal appeal,
made a variation in favour of the appellant, declaring that the
objectionable words in the High Court decree ought to be
omitted, and also the words saying that he had not acquired the
equity of the redemption of the mortgagor; if that point was to
be raised at all it could only be raised in a suit in which the
mortgagor was a party. The cross appeal was dismissed.
Chooramun to ha.ve costs in both appeals.

[Z. R.9 Ind. App. 21]

Doorga Persad o.
Baboo Kesho Persad and Another.

Bengal.. Sir BARNES PEACOCK., Jan. 13, 1882.

Question of liability under a bond. Decree to enforce exe-
cution. Question is, are infant heirs to an estate liable in
respect of this decree? Was the bond given for a debt for
which the infant heirs (the respondents) were liable. The bond
was executed by a person who, though a member of the joint
family and uncle of respondents, was not manager of the estate.
On his death he was succeeded by his brother as heir. This
heir’s property was sold for satisfaction of several decrees. The
appellant had thereupon attempted to enforce the decree against
the estate of the minors. The High Court held that the heir of
the uncle who executed the bond had not constituted himself the
legal guardian of the infants, in that he had mnot obtained a



Cuses decided during 1882. 159

certificate of administration under Act XT.. of 1858, s. 3 (The
Minors Act). He could not therefore defend a prior suit
against the minors in their names; mnor was the money bor-
rowed to benefit the estate. Had the appellant inquired into -
these matters, or into the question of necessity for the loans?
The appellant obtained his decree in a case wherein the respon-
dents were not in law represented. A. portion of debt for which
the bond was given was due by the father of the respondents,
and the High Court decided that, although the minors were
not liable to meet the decree, they were liable for a share of
the amount borrowed on behalf of their parent. They could
not be liable for all of it, as the debt was apportioned among
members of a family in which they, the minors, held only a
one-sixth share. These views their Lordships endorse in their
report, and recommend the dismissal of the appeal, with costs. :
[Z. R. 9 Ind. dpp. 27.]

Dobie ».

The Board for the Management of the Presbyterian

Church of Canada (in connection with the
Church of Scotland) ef al.

Canada. Lorp WatrsoN. Jan. 21, 1882.

History of the foundation of the Presbyterian Church in
Canada, in connection with the Church of Scotland. Manage-
ment of the Temporalities Fund was in 1858 regulated by Act
of Legislature of the Province of Canada, viz., 22 Vict. c. 66.
There are other Presbyterian bodies in Canada; and in 1874,
when the old Parliament of the Province of Canada had been
abolished, and its legislative power had been distributed between
the two provincial legislatures of Ontario and Quebec, and the
new Parliament of the Dominion (all of which were brought
into existence by the British North America Act of 1867), steps
were taken to make a union of all the rival Presbyterian
Churches. Acts were accordingly passed by Quebec and Ontario
with this object in view, and the principal question in this suit is,
whether the Legislatures who passed these Acts, and particularly
the Quebec Act of 1875 (38 Vict. c. 64), which was the important
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and most revolutionistic Act, had power to modify or repeal the
old Province of Canada Aect, and to alter the constitution of the
managing board and the administration of the funds. The
British North America Act is examined to show what were the
exact powers granted to the Provineial Legislatures. Their
Lordships were of opinion “that the appellant was entitled to
have it declared that, notwithstanding the provisions of the
Quebec Act of 1875, the constitution of the board and the admi-
nistration of the Temporalities Fund were still governed by the
Canada Act of 1858, and that the respondent board is not duly
constituted in terms of that Act; and also to have an injunction
restraining the respondents from paying away, or otherwise dis-
posing of either the principal or income of the fund.” Respon-
dents ordered to pay costs as individuals, and not out of the
moneys of the fund. Judgments below reversed, and cause
remitted with directions. (7 dpp. Cas. 136; 51 L. J. P. C. 26.]

Apap 0.
Strickland.

Malta. Sir Rosert CoLrier. Jan. 21, 1882.

Suit by one Gerald Strickland to recover the Bologna Estates
in Malta, which were settled in primogenitura with expressed
preference for males. The respondent, Strickland, claimed to
be nearest in collateral line to the Canon Bologna, who left the
properties and founded the primogenitura; while, on the other
hand, the appellant, the Marquis Apap, claimed through priority
of birth. Pedigree of the family showed that Count Nicolo was
the head of the family in 1830. With him, ¢ken, the succession
opened. He left no children, but was succeeded by several sisters.
Strickland was born in 1861 as grandson of sister No. 8; while
Apap was son of sister No. 8, and was born in 1834. Construe-
tion of the deed. Survey of authorities in Malta as to primo-
genitura. Their Lordships reported that Strickland being the
‘male descendant (though a grandson) of a sister nearer to Count
Nicolo than Apap’s mother, he, according to the clauses of the
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deed of primogenitura, should be declared heir. Affirmed. Costs
followed event. [7 App. Cas. 156 ; 52 L. J. P. C. 1.]

Chasteauneuf (Registrar of Ships) ».
Capeyron and Another.

Mauritius. Stz BArnEes Pracock. Jan. 21, 1882,

Refusal by Registrar of British Ships to register a mortgaged
ship, the property in which it was alleged passed in a sale by
licitation, because a bill of sale is not produced in accordance
with the Merchant Shipping Act of 1854 (17 & 18 Vict. ¢. 104,
gs. 53, 58). Refusal also to erase the mortgages from the
register. What is a transfer of a ship according to the Act?
And has the registrar any power whatever to erase entries of
mortgages ? Numerous cases cited to show that the right
course was taken. Rule to show cause why registration and
erased names of mortgagees should not be made, rescinded. Re-
spondents to pay costs of appeal.

[7 dpp. Cas. 127; 51 L. J. P. C. 87.]

Thakurain Ramanund Koer 2.

Thakurain Raghunath Koer and Another (from
the Court of the Judicial Commissioner of
Oudb); and

Anant Bahadur Singh ».

Thakurain Raghunath Koer and Others (from the
Court of the Commissioner of Fyzabad).

Oudh. Sir Rosert Conrier. Jan. 21, 1882,

Validity of the gift of an estate. Suit by one widow
(Ramanund Koer) of a Talookdar against another of his
widows (Raghunath Koer), and Bisheshar Buksh Singh, to
whom the latter widow had made a gift of the Talook.
Ramanund sought to prove the gift invalid, and claimed on
the death of Raghunath. The Talookdar died, leaving five

s. M
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widows. Raghunath was third widow, and Ramanund fourth.
And it was contended that, by summary settlement in 1858,
by Sunnud, and by entry of her name on lists of Talookdars,
Act I. of 1869, she had an absolute estate, with power to
alienate. She held under the will of the Talookdar, but the
principal question was, whether she had not a life interest only
in the Talook. In the second suit, the appellant Anant was, by
the will of the Talookdar, heir in remainder after the deaths
of all the widows, and he sought for a declaratory decree,
making him ultimate heir in terms of the will. Terms of the
Specific Relief Act I. of 1877, as effecting the maintenance
of suits. Effect of admissions at the time of summary settle-
ment as constituting one person trustee for others: Hardeo Bux
v. Jawakir Singh, L. R. 4 Ind. App. 178; L. R. 6 Ind. App.
163. Having considered several authorities, and notably
Hurpurshad v. Sheo Dyal, 1. R. 3 Ind. App. 259 ; Thakorain
Sookraj v. The Government and.,Others, 14 Moore’s Ind. App.
127 ; and The Widow of Shunker Suhai v. Rajah Kashi Pershad,
L. R. 4 Ind. App. 198 ; Supp. vol. 220, discussed the will, and
the equity of the case, their Lordships agree to decide that
by the will of the Talookdar, Raghunath had alone a life interest,
and the gift on her part could only be that conveyed in a life
interest ; that the appellants in both suits are reversioners, the
‘one for life, and the second as remainderman. Decrees below
reversed.

As regards costs. In the first appeal, costs of both parties
are to be paid out of estate. In the second, costs of appeal,
although appellant is entitled to decree, no costs are directed.

[9 L. B. Ind. App. 41.]

Mussumat Bilasmoni Dasi and Others .
Rajah Sheo Pershad Singh.

Bengal. Sir Ricaarp Coucn. Jan. 21, 1882.

Lease of certain lands granted by a Rajah in 1798. Question
before the Board is, whether the Pottah or lease was for per-
petuity or for life only. Terms of the Pottah. Rulings of the
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Sudder Court on the terms of a lease for life, and one importing
perpetuity respectively. Rulings of this Board in a Bengal
case, ¢ide 13 Bengal L. R. 133, vide also 5 Moore’s Ind. App.
498. The conduct and intention of the parties are considered
with the view of making out the character of the lease. "Was
the hereditary character recognized by successive Rajahs?
11 Moore’s Ind. App. 465. Their Lordships report that the
lease was for life only. Appeal dismissed, with costs.

Allen ».
Pullay and Others.

Straits Settlements. Sir Ricarp Couch. Jun. 24, 1882,

Stamp Ordinance case. Action by a commission agent on a
contract for commission. The great question was on the point
as to whether a document which contained the contract could be
received in evidence. 'The objection to its use was that it had not
been * duly stamped,” or that the stamp had not been effectually
cancelled. Party holding it paid the penalty prescribed by the
Straits Settlement Stamp Ordinance, No. 8 of 1873, under
following circumstances :—In the first Court the document was
produced, but the judge adjourned the hearing so that the
alleged defects of stamping might be made good. The penalty
was then paid, the agreement was admitted in evidence, and
judgment was given allowing the claims of the commission
agent. On appeal to the Supreme Court the document was not
admitted, and the decree below was reversed. Their Lordships
now reported that the document was admissible, and added that
the judgment of the first Court ought to be upheld and that of
Supreme Court reversed with costs.

[7 dpp. Cus. 172 ; 51 L. J. P. C. 50.]

Mussumat Jaimungul Koeri and Others .
Mussumat Mohkem Koeri and Another.

Bengal. Lorp Bracksurn. Feb. 1, 1882,

Question of identity of a grantee. The principal appellant
in this cause was the mistress of one Thakoor Lalit Narain. Her
M2
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real name was Rajmohun Kali. She declared that Lalit Narain
had granted to her estates by two Mokurruri deeds and had
altered her name to that of Jaimungul Koeri. The other appel-
lants were people to whom she had sold part of the said estates.
Lalit Narain had three wives, and the principal wife is now the
principal respondent. = She declared that the appellant was not
the Jaimungul Koeri to whom her husband granted the deeds,
and this question of fact was endorsed by the subordinate Court,
by the High Court, and now by the Committee. This principal
respondent, however, went further than denying the rights of
the appellant, inasmuch as she set up a Jaimungul Koen of her
own, who now became second respondent. The subordinate
Court and the High Court agreed that the appellant was not the
right person, but did not draw the conclusion that the other
(Jaimungul Koeri) was the right person either. Appeal dis-
missed, with costs. [P.C. 4r.]

Hira Lal ».
Ganesh Parshad and Another.

N. w. P. Bengal. Sir RoBert CoLLIER. ZFeb. 9, 1882,

Indemnity suit. Three persons, now represented by the ap-
pellant, sold lands reserving a certain portion to themselves,
with, as they alleged, an agreement that the vendee of the other
portions should be answerable for the Government revenue.
They alleged that this condition was confirmed by an ikrarnamah,
which was not now produced, though it was said to be in exist-
ence. The respondents to whose possession the purchased
property had now descended denied liability. Appellant mainly
relied on a judgment which had been obtained in 1853 by the
original vendors against the widow of the original purchaser.
It appeared that the above-named judgment was founded very
much on secondary evidence given in support of the Ikrarnamah,
though this deed was not produced below any more than else-
where. Their Lordships held, -therefore, that the judgment was
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not to be too strongly relied on. Moreover, it appeared to.them
that although the widow of the original purchaser mlght be
bound by his undertakings there was no evidence in proof
that the undertaking was to run with the land no matter into
whose hands the property might descend. Report recommends
that the decree be affirmed with costs.

[L. BR. 9 Ind. App. 64.]

Martin .
Mackonochie.

Court of Arches. THE Lorp CuanceLLor (Lord Selborne)
Feb. 22, 1882.

Suit under Church Discipline Act, 8 & 4 Vict. c. 86. Re-
spondent in March, 1868, at the suit of appellant, was admonished
for certain conduct during divine worship which was unlawful
by above Act. It was found that respondent had acted illegally
in two of the four charges brought against him. On further
proceedings before the Privy Council in December, 1868, the
Committee held that respondent had been guilty of breaking the
law on all four points. A monition was issued, but respondent
failed to obey, and on 4th December, 1869, and 25th November,
1870, he was, on reports of the Judicial Committee, further
admonished and ultimately suspended ab officio et beneficio for
three months. A second suit was instituted, and came before
Sir Robert Phillimore in December, 1874, on certain new
charges, and respondent was then suspended ab gfficio for six
weeks. On 23rd March, 1878, the judge of the Court of Arches
declared that the respondent had disobeyed Sir. R. Phillimore’s
monition, and a further monition was granted against him. In
June, 1878, he was suspended ad officio ¢t bencficio for three
years. That suspension was in force when the suit which was
the subject of the present appeal was instituted. In this suit,
Mr. Martin complained of repeated acts of disobedience, that
respondent did not desist from officiating, &e., &e. No proceed-
ing had been taken by the appellant to put in force in the
former suits the penalties for contempt (vide 53 Greo. I1I. c. 127).
In the present suit the promoter at length prayed for depriva-
tion or other canonical purishment. The judge of the Court
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of Arches on 5th June, 1880, pronounced a decree with costs
against the respondent, but he r¢fused the prayer to deprive
or canonically punish the respondent. The judge of the
Court of Arches gave it as his opinion that, inasmuch as
the promoter had taken no steps to enforce the orders in
the previons suits, it was not consistent with the due main-
tenance of the authority of the Court to pass sentence now
in the fresh attempt at a remedy undertaken by the pro-
moter. The Committee dissented -from this view. The suit
was not one coming within the principle Nemo debet bis vexari
pro eddem causd, as the acts complained of now were not
identical with those in the former suits, though the promoter
was the same. These complaints were against repeated offences
of the same description as before but new and substantive in
order. This being their view, and endorsing ‘also the decision
of the House of Lords (Mackonockie v. Lord Pensanee, 6 L. R.
App. Cas. p. 424) to the effect that a new suit for the mere
purpose of punishing contumacy was mnot necessary, their
Lordships (who cite Head v. Sandars, 4 Moore, 197, to the effect
that, “except under peculiar circumstances, a Court of final
appeal ought not to decide any cause in the first instance, as it
ought to have the benefit of the discussion and judgment in the
Court below, and there ought not to he an original judgment
pronounced from which there is no appeal ) report that the case
be remitted back to the Court of Arches for that Court to com-
plete the decree against the respondent by directing such lawful

and canonical censure or punishment as to it shall seem just.
[6P.D.87; 7P D.9; vide also 8 P. D. 191;

61 L. J. P. C. 88.]

[For earlier proceedings, vide L. R. 2 Ad. & Ee. 116; L. R. 2

P.C.365; L.R.3P.C. 52,409; L. R. 4 Ad. & Ee. 279.]

The Western Counties Railway Company o.
The Windsor and Annapolis Railway Company.
Noeva Scotia. Lowrp Watson. Feb. 22, 1882,

Each of these companies claim the exclusive right to possess
and work a branch line of railway called the Windsor Branch
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Line, in Nova Scotia. The respondents were original plaintiffs,
and have had two decisions in their favour, and these were
affirmed with costs in the present report of the Judicial Com-
mittee. Facts of the case are, the branch in question was
intended to be part of a general railway system connecting
Halifax and other towns of importance with the frontier of
New Brunswick, and was leased in the first instance to the
respondents in accordance with the terms of a Provincial Act
of the 7th May, 1867 (30 Vict. ¢. 36). The Government of
Canada, by the British North America Act of 1867, became the
proprietors of all railways in the Dominion; and in September,
1871, the Dominion as then owners of the Windsor branch
made a “traffic arrangement’ with the Windsor and Annapolis
Company, who in the first instance had much to say to the
actual construction and working of the line. By this arrange-
ment the exclusive use and possession of the Windsor branch
was made over to the Windsor and Annapolis Company, and
no right of re-entry was reserved in case of the company failing
to keep one of the agreements, viz., to make payment to the
Dominion Government in proportion to their earnings. The
lease was to last twenty-one years from 1872. As the company
were in arrear in 1873 with their payments, an Order of the
Privy Council of Canada was passed recommending that the
Grovernment of Canada itself should proceed to work the Windsor
branch line. On the same day as the Order was issued, the
Governor-General in Council, subject to the sanction of Parlia-
ment, approved of a proposal made by the Western Counties
Company, the appellants, for a transfer to them of the Windsor
branch. On May 26th, 1874, an Act was passed by the Parlia-
ment of Canada (37 Vict. c. 16), to authorize the transfer to the
Western Counties Company. The possession was duly under-
stood to have been transferred on this Act coming into force.
In June, 1875, however, another agreement was made with the
Annapolis (respondents’) company, by the Minister of Works in
Canada, by which, after certain conditions as to .gauge and
rolling stock and paying up arrears had been carried out, the
Annapolis Company were again to become sole user of the
branch line. In order that these conditions should be carried
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out, the Annapolis Company sued the Western Company for
repossession. Hence this litigation. The appellants contended
that by the British North America Act the Dominion had
power to transfer railways as they liked, and that the early
Provincial Act of 7th May, 1867, establishing the Windsor
branch, was rendered valueless by the British North America
Act, and the later (Dominion Government) Act of May, 1874,
authorizing the transfer to them. The Courts below and the
Committee now held that although the Dominion had acquired
a right over the railways by the British North America Act of
1867, they took this line subject to the obligations under the
Provincial Act passed earlier in the year, and by which the
traffic arrangements of the respondent company had been ratified.
Furthermore, they held that it was in pursuance of those
obligations that the agreement of September, 1871, between the
Dominion Government and the respondents had been made. It
therefore followed that a new arrangement with a new company by
“a new Act was not binding, unless, at all events, the Dominion
Government had distinctly alienated the possession by statute ;
but in the Act making provision for the Western Company to take
the line, the rights of respondent company were not distinetly
alienated, nor was compensation provided for such alienation.
Affirmed with costs. [7 App. Cas. 1783 51 L. J. P. C. 43.]

Rhodes 2.
Rhodes and Others.

New Zealand. Sir Artaur Hoswouse. March 8, 1882,

New Zealand will case. The plaintiff and appellant, Mary
Ann Rhodes, was natural daughter, only child, and heiress
of the deceased William Barnard Rhodes. He also left a widow,
Sarah Anne Rhodes. The action was brought by the daughter
against the executors, the claim set up being that, in addition to
the handsome fortune specifically left to her, she was entitled to a
life interest in all testator’s residuary estate, real and personal,
the stipulations in absolute favour of the widow being voided
through her having no children.of her own. Words alleged
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to be inserted inadvertently in the will by the solicitor who
made the draft of it for the dying festator. Lengthy con-
sideration of the testator’s real wishes in respect to his natural
daughter. . True meaning of the will. General rules and
numerous authorities cited as to the construction of wills. Their
Lordships, in the result, recommended that the decision of the
Court below against the daughter ought to be reversed, and that
it should be declared that, according to the true construction of
the will and in the events which have happened, she has become
entitled to a present enjoyment of a life interest in all the un-
disposed-of residue of the testator’s real and personal estate.
Costs on both sides to be paid out of the estate.

[L. R. 7 App. Cas. 192; 51 L. J. P. C. 53.]

Rajah Nilmoney Sing ». _
Bakranath Sing and The Secretary of State for
India in Counecil.

Bengal. Sir Barxes Peacock. March 10, 1882.

Jaghir tenure. This was a suit by Bakranath Singh against
the Rajah Nilmoney Singh for confirmation of possession of a
Jaghir Mehal, consisting of several Mouzas, to establish his
title to the same, and for the reversal of a summary order for
sale on account of a debt due from plaintiff’s father to the Rajah.
The case on the part of the plaintiff was that he was the holder
of a Ghatwali tenure (as Government Service Jaghirdar), and the
Government put in a statement in support, declaring the lands
to be police lands, held in lieu of wages for the performance of
police duties from before the permanent settlement, a contention
which, it was further alleged, had been determined in the pre-
sence of the Rajah in a previous decision of the Deputy Com-
missioner of Manbhoom in 1863. The Rajah, on his pat,
declared the lands were not Jaghir lands constituting Govern-
ment property, but part of his permanently settled Mal estates,
and that they had been granted by his father to the plaintiff’s
father as a service tenure. The plaintiff’s father having become
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judgment debtor, he (the Rajah) had caused them to be sold.
At the sale the Rajah purchased, and now claimed that his title
should be maintained. Full inquiry into the origin and nature
of Ghatwali tenures, and numerous cases quoted, notably, Rajak
Lelanund Singh v. Government of Bengal, 6 Moo. Ind. App.101;
and Rajah Nilmoney Singh v. Government of Bengal, 18 W. R.
321. In their report, Committee declare the lands cannot
be transferred without consent of Government, and the decrees
of both Courts in favour of plaintiff are upheld, with costs.
The office of Jaghirdar, on revenue-paying lands, is, according
to the authorities, a hereditary one, unless there was some special

objection to the person entitled to succeed.
[Z. R. 9 Ind. App. 104.]

The Melbourne Banking Corporation, Limited .
" Brougham.

Victoria. Tue Lorp CranceLLor (Lord Selborne).
March 11, 1882.

Mortgage of large estates to a bank. Appeal to set aside a
decree in which it had been declared that the equity of redemp-
tion in certain stations and stock, which had been mortgaged by
the respondent Brougham to the bank (in consideration of a
loan), was not barred by a release of the equity of redemption,
executed by the official assignee of the respondent’s estate.
In answer, the bank said that the said equity of redemption
was honestly and effectually released in favour of the bank, and
that a subsequent alleged conveyance back to respondent was
invalid. Respondent’s contention was that official assignee was
induced to execute the said alleged release to the bank through
the misrepresentations of the present appellants as to the amount
really due to them and the real value of the mortgaged pro-
perty. Onus of impeachment of transaction on respondent.
Effect of lapse of time. Held, that there was no misrepresen-
tation ; that the bank was bound to realise property on which
they had advanced money without burdensome delay. On all
points their Lordships report in favour of the bank. There
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were subsidiary matters dealt with during the litigation, such as
the validity of a sale after release by the bank, and the form of
the pleadings. On this last point the case had been before the
Committee. in 1879. Vide 14 App. Cas. 164. Decision below
reversed with costs. [7 4pp. Cas. 807.]

Rajah Venkata Kannakamma Row and Others 2.

Rajah Rajagopala Appa Row Bahadoor, The Court
of Wards, and Others.

Madras. Sir Barnes Pracock. March 15, 1882.

Suit for the recovery of share of a Zemindary and mesne pro-
fits. The partibility in accordance with the usage of Hindu
law of the Zemindary of Nusvid was established by the Privy
Council judgment on the appeal of Rajah Venkata Nara-
simha Appa Row Bahadoor v. Court of Wards and Others, L. R. 7
Ind. App. p. 39. The present appellants belong to the same
family of claimants as in Narasimha’s case, and in consequence
of the above decision are entitled to a declaration for their share
of the Zemindary. In the present suit they also seek for mesne
profits (on the shares assured them) from the death of their father
in 1868, until they are put in possession of their shares. The
principal respondents, who were minor sons of the original first
defendant (now deceased), contended that up to the death of
their father in 1878 he had acted properly in maintaining the
impartibility of the Zemindary. The Lords, in_their .report,
vary the decree of the High Court, and order mesne profits to
be paid to the appellants from the time of their dispossession ;
provided that they shall not recover such mesne profits for a
period exceeding three years next before the suit was com-
menced in 1878, subject to an allowance to the respondents for
all or any portion of such mesne profits which the respondents
may prove to have been applied for the benefit of the joint
family. Case remitted in order that directions be carried out.
Costs to be paid to appellants by the respondents out of the
ostate of the original first defendant. [P. C. A4r.]
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Hussain Ali Khan ».
Khursaid Ali Khan and Another.

N. W.P., Bengal. Sz Ropert Cortaer. March 16, 1882.

Action on accounts. In or .about 1841, one Aftab Ali Khan
died leaving three sons, two of whom are the present respon-
dents. The appellant was Aftab’s brother, and was entitled to
half of the joint estate of the family. Hach of the respondents
(the plaintiffs), in addition to shares in the other half of the
estate, had private properties of their own. The appellant acted
as manager, but seems to have given no accounts, or only very
limited accounts, till 1875, when such were demanded by the
respondents, who had over and over again deposited moneys with
the appellant. As a result the appellant gave the respondents a
promissory note. This note the appellant, in the present suit,
declares to be a forgery, albeit that it was deposed to by several
persons, apparently of respectability. He also declares that the
account which he is alleged to have signed is a forgery. While
not putting weight on some of the evidence for the respondents,
the Lords report that the decision below, in favour of the

respondents, ought to be affirmed. Costs to respondents.
[P. C. 4r.]

Chundi Churn Sashmal o
Doorga Persad Mirdha.

Bengal.  Sir Rienarp Coucn.  Mareh 17, 1882.

Dispute as to title in land. Government leased certain lands
and afterwards gave the lessees a like quantity of land in another
position in exchange. A local Rajah successfully brought a suit
against Government for the first portion, whereupon Govern-
ment directed the lessees beforenamed to pay the rent to the
Rajah on land they were given in exchange instead of on the
first portion. Present appellant claimed certain small portion
of the land given in exchange, alleging that as the first lessees
had fallen in arrear with their rents, Grovernment had been ousted
from their claims to the first portion, and that it had been sold.
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It was, moreover, alleged that the Glovernment retalisted by -
seizing the new land given to the lessees, and made a fresh lease
with this appellant. The whole question in suit was whether
the first portion of the land had been sold as alleged; and of
this the Committee thought there was no evidence. They agreed
to report that the appellant had substantiated no claim to the
land in suit. Appeal dismissed, with costs. [P. C. 4r.]

The Mussoorie Bank, Limited ».
Raynor.

N. W. P. Bengal. Sz Artuur Hosmouse.” March 21, 1882.

Preliminary objection was raised as to admissibility of appeal
on ground of alleged misstatement in petition for special leave to
appeal. The principle laid down in Ram Sabuk Bose v. Mono-
mohini Dossee, L. R. 2 Ind. App. 82, also Mohun Lal Sookul v.
Beebee, Doss and Others, 8 Moore’s Ind. App. 195, as to effect of
misstatements in petitionsand limit of time for taking objection,
is endorsed by the Lords. Objection in this case disallowed on
ground that faults in petition are immaterial. This was a will
case in which the contention of the bank was that no trust was
created in favour of the respondent. The deceased Captain
Raynor left “the whole of his property,” real and personal, to
his widow, “feeling confident that she will act justly to our
children in dividing the same when no longer required by her.”
The widow borrowed various sums from her bankers, and at her
death the Mussoorie Bank claimed the securities, viz., the shares
left by her husband. The son, the present respondent, con-
tended that the bank shares were left to his mother as a trust,
and that she never had more than a life interest, and that the
above quotation from his father’s will revealed this view, rather
than the one that the bank contended for, namely, that the pro-
perty was absolutely a gift to the widow. Doctrine of precatory
trusts. Their Lordships’ report endorsed the view of the bank.
No trust had been established. Several modern authorities
quoted to show that there must be no uncertainty when a trust
is set up. Reversed, and appeal to High Court dismissed with
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costs. No costs of appeal ave given, having regard to the nature of the
petition for leave to appeal which was presented. Their Lordships,
however, declare their opinion that there was no intention on the
part of the appellants to mislead. [L. R. 9 Ind. App. 70.]

Hurro Pershad Roy Chowdhry .
Gopal Dass Dutt and Others.

Bengal. Sir Roperr CorLier. April 20, 1882.

Suit to recover arrears of rent. Whole question is as to the
application of the law of limitation (Act VIIL. of 1869, 29th
section). Two Courtsin India had decided that the Act applied.
‘Were there any peculiar circumstances in certain concurrent
litigation which could cause exception to the operation of the
statute 7 Effect of previous appeal to H. M. in Council, vide
P. C. Ar., 26 May, 1881. Committee are of opinion that the
statute docs apply, and that appellant’s case does not come
within the exception to the operation of the Act, and recommend
decree to be affirmed. (Vide Ranee Surnomoyee v. Shoshee
Mokhee Birmonia, 12 Moo. Ind. App. 244, distinguished.)

[L. R. 9 Ind. App. 82.]

Lalla Baijnath Sahoy .
Baboo Rughonath Pershad Singh.

Bengal. Siz ArrHUR HoBHouse. April 25, 1882.

Claims to ancestral estate. Appellant was registered owner
of a third part of a mouza. Question was, whether he was only
benamidar for the respondent. Mortgages, sales, confiscations,
suits for arrears of rent, compromises. Benami and other com-
plicated transactions in which two families—the Singhs and the
Sahus respectively—were the prominent actors, had at length
led to doubt about the title. Subordinate Court of Shahabad
decided in favour of the appellant, but the High Court gave
decree in favour of respondent, in whom it considered lay a
claim to title which was not to be upset by the appellant. This
last decree their Lordships upheld in their report. Affirmed,
with costs. ‘ [P. C. 4r.]
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Purmanundass Jeevundass o.
Venayekrao Wassoodeo.

Bombay. Sz Arraur Hopnouse. dpril 26, 1882.

Bombay will case. Bequest in a will to establish a Diurum-
sala for the benefit of Sadhoos and Sanss. The appellant is a
son of a deceased brother of testator, and residuary legatee
under the will, and he now sought to prove that the family was
a joint one, and that this particular bequest was inoperative
under Hindu law. The Bombay litigation began in conse-
quence of the respondent declaring to the Court that, by reason
of death and incapacity, new trustees were required under the
order and direction of the Court. The appellant resisted the
appointment of any new trustees. He contended that no effect
should be given to the provisions of the will respecting this
charity, except to such an extent as he might consent should be
effective. It appeared that, subsequent to the proving of the
will, the appellant had joined with the executors, with whom,
by the wish of the testator, he was entitled to act in arranging
and sanctioning the dedication of this particular charity. That
arrangement, their Lordships held, could not now be altered.
Nobody had the power to alter it. Sub51d1ary question was
raised as to the costs of the appellant in the suit below.
Important dictum as to discretion of Court below in this matter
when decree remains unaltered. Their Lordships entirely acquit
appellant of any covetous or sordid motives in the litigation.
Decree of High Court below is now substantially affirmed, with

costs. [L. R. 9 Ind. App. 86.]
Rao Karan Singh .
Rajah Bakar Ali Khan.
North West Provinces, Bengal. Sik BARNES Pracock., Apri 27,
1882.

Suit to recover money and interest due on two registered
mortgage bonds, also to recover the amount claimed by the sale
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of a mouza hypothecated by the said bonds, of which property
the present appellant was in possession. Suit was brought
by Mussumat Latif-un-nissa, mother of present respondent, who
is her sole heir. Principal and interest on two mortgage
bonds. The main question was one of limitation., The appel-
lant contended that he had been in adverse possession of the
mouza in question for more than twelve years before the com-
mencement of the suit, and that therefore the claim of the
respondent was barred by the limitation in Axsticle 145, 2nd
Sched., of Act IX. of 1871. This question of limitation was,
indeed, the only one in this appeal, as there were three con-
current judgments in the Courts below on the questions of fact.
The Committee agreed with the High Court that the appellant
was not in adverse possession (under the present law of limita-
tion) within twelve years. He had tacked on to his possession
a period during which the collector after whom he claimed was
in possession, for the purpose of protecting the revenue, but that
period was not to be counted, and did not assist appellant’s
title. Decree would therefore declare respondent entitled to
recover. Affirmed with costs. (L. R.9 Ind. dpp. 99.]

Muttayan Chettiar 2.
Sangili Vira Pandia Chinnatambiar.

[(Ex parte.]
Madras. Sir Barnes Pracock. May 10, 1882.

Claims by appellant against a Zemindary for moneys lent to
respondent’s father for the maintenance of an impartible Zemin-
dary and liquidation of debts. Important circumstance that the
Zemindary had descended through a maternal grandfather.
Hypothecation by means of a Razinama of parts of the Zemin-
dary for the money due. History of the Zemindary (Sivagiri).
Was it self-acquired property, and, being therefore subject to
alienation at the will of the Zemindar, was not the hypothecation
enforceable ? Decree for the amount due. Sale of the Zemin-
dary, notwithstanding the protest of the appellant that he had a
hypothecation lien under a decree which should be legally
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respected. Order passed by District Court that appellant’s
attachment ceased with the sale. After appeal to High Court,
case was remitted back to District Court. On its return to
the High Court, that tribunal gave a partial decree to the |
appellant. Hence litigation to obtain more ample justice from
the respondent. Defence was that the debt was not proved to
be legally or morally binding on present Zemindar. Their
Lordships held that the Zemindary had descended to the re-
spondent under such conditions as made the heir liable for his
father’s debts, and recommended reversal of decrees below, and
that a decree be passed for the amount found after enquiry to
be duse, with interest. Mitacshara law in the Madras Presidency
on descent of Zemindaries: Girdharee Lall v. Kantoo Lall, L. R.
1 Ind. App. 821 ; Deen Dyall Lal v. Jugdeep Narain Singh, 4
L. R. Ind. App. 252; Suraj Bunsi Koer v. Sheo Proshad Singh,
L. R. 6 Ind. App. 104, &, &. Respondent to pay costs.

[Z. R. 9 Ind. App. 128.]

Ana Lana Muttu Carpen Chetty ¢.
Kana Nana Chuna Letchimanen Chetty and Another.

Ceylon. Sir Ricuarp Coucn. May 10, 1882.

Suit was brought by Kana Nana to enforce alleged rights to
estate as judgment creditor and mortgagee. The alleged judg-
ment debtor was the second réspondent, Meyappa. The suit
was brought against the appellant, who was in possession of the
property. The District Court found that the claims of the first
respondent, supported by the second respondent, were not
proved, and dismissed the suit; also that the appellant, Ana
Lana, was holding under one Superamanien, to whom, sub-
sequently to the date of the alleged debt and mertgages, all the
title to the land had passed by the consert of the second
respondent. Respondents now contended that the first respon-
dent had sufficiently made out his right to enforce judgment
against Meyappa, and the latter now, as intervener, supported
his claims to title in preference to the appellant. It appeared
that, with the consent of Meyappa, a perfectly legal Crown

S N
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grant had been made out, passing the property to Superamanien.
The appellant subsequently became a purchaser for value of the
Crown grants and the legal estate. Their Lordships reported
that the decree of the District Court was right, by which the
claims of the respondents were dismissed, and that the decree of
the Supreme Court, whereby it was declared that the property
was owned by Meyappa and was liable to be sold to Kana Nana,
should be reversed, and appeal to that Court dismissed, with
costs. Respondents to pay costs of appeal.

China Merchants’ Steam Navigation Company .
~ Bignold (and Cross Appeal).

China and Japan. Sir Roserr CoLLier. May 10, 1882.

Collision between her Majesty’s gun-boat Lapwing” and
the * Hochung,” steamer, belonging to China Merchants’ Com-
pany. Cross appeals. Collision at night, sea calm, no wind.
“ Meeting vessels.” In Court below * Hochung” was found to
blame for bad steering, and “ Lapwing ” for infringing the
regulations as to lights. Provisions of Merchant Shipping Act
(17 & 18 Vict. . 104), s. 298 ; vide also 25 & 26 Vict. c. 63, s. 29,
and 36 & 37 Vict. c. 85, s. 17, respecting collisions of this kind ;
case of the “Fanny M. Carvill,” 2 Asp. Mar. Cas. 569, cited.
Report of the Committee upholds the decision below, but varies
the decree as to damages, holding that the Admiralty rule must
be adopted, that where both vessels are to blame damages must
be divided. Each party, therefore, will obtain from the other
half of the damage which he has suffered.

{7 App. Cas. 512 ; 51 L. J. P. C. 92.]

Poreshnath Mookerjee ».
Anathnath Deb.

Bengal. Sir Ricuarp Coucn. May 11, 1882.

Question of conflicting title as to land raised in a suit forrent.
Respondent Zemindar, having purchased the dur-putnidar rights
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of others in an estate, instituted a suit for rent and road
cess against his tenant. This man resists the claim, on the
ground that the present appellant is the real owner of the
durputni. Validity of conveyance by absolute sale. .The ap- .
pellant intervenes in the suit, claiming title to the rent, as
against the respondent, under a mortgage from the former
defendant made subsequent to the dismissal of the former suit.
Evidence of the relative conveyances. Sale. Registration of
names in the Zemindar’s Serishta. Estoppel againt the appellant
by reason of a written statement in the former suit. Their Lord-
ships, in their report, express the view that neither by reason of
a purchase at a sale which he had brought about in execution of
a decree on a mortgage bond, nor as mortgagee, does the appel-
lant make out anything like so solid a title to the rent as that
which the High Court adjudged to lie with the respondent.
Affirmed, with costs. [L. R. 9 Ind. App. 147.]

Rajah Nilmoni Sing Deo Bahadoor 2.
Taranath Mookerjee.

Bengal. Sir ArTHUR HoBHOUSE. JMay 18, 1882.

The question in this appeal was whether the Deputy Com-
missioner of Manbhoom, in the Presidency of Bengal, who had
made decrees for arrears in rent suits under the Bengal Rent Act
(Act X. of 1859), could transfer those decrees for execution into
another district, where the person proceeded against had seizable
property. The High Court, in the exercise of its jurisdiction of
superintendence over inferior Courts given to it by the High
Courts Act (24 & 25 Vict. e. 104), ordered one of the transfer
orders of the Deputy Commissioner to be set aside and
suspended all proceedings in the other. Important questions
arose as to how far this Aot (X. of 1859), as well as previous
Acts (VIII. of 1859, and XXXIII. of 1852), went in
allowing the transmission of rent suits to other districts (at all
events from Manbhoom—in certain of the regulation districts
outside Manbhoom the jurisdiction in rent suits having, by

N2
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recent enactments, been taken out of the hands of revenue
authorities and placed solely under the control of the ordinary
tribunals). The Committee were of opinion that the rent courts,
as regulated by Act X. of 1859, were civil courts within the
provisions of Act VIIL of 1859, s. 284, and that therefore the
Deputy Commissioner had power to transfer his decrees for

execution into another district. Reversed, with costs. 7
[L. BR. 9 Ind. App. 174.]

Rani Badam Kunwar 2.
The Collector of Bijnore (on behalf of Chaudri
Ranjit Singh).

N. W. P., Bengal. Sir Rosert CoLLier. June 21, 1882,

Claim to inheritance. In this suit one Ghasa Singh, now
represented by his minor adopted son Chaudri Ranjit Singh,
sought to obtain a declaration of his proprietary right to a large
quantity of land in a Zemindary. The title set up by Ghasa
Singh was, that he was one of two brothers, his brother being
Bhup Singh, who died in 1850 ; that he was joint in property
with Bhup Singh; that upon Bhup Singh’s death, leaving two
sons, Amrao and Basant, his estate went to those two sons, and
that he, Ghasa Singh, then became joint with them ; upon their
both dying without issue the whole estate devolved on him.
The appellant is the widow of Basant, and her case is, that
Bhup Singh and Ghasa Singh were separate ; that the whole of
the property belonged to Bhup Singh (who was adopted by his
grandfather, the previous holder), Ghasa Singh having no
interest therein, but acting only as manager ; that consequently
it descended to the sons of Bhup; and that she, as the widow
of the survivor, was entitled to the property.  Ghasa Singh
denied the adoption, and produced & copy of an agreement
signed mutually between himself and Bhup Singh, and regu-
lating the separation. One of the main questions in suit was,
whether this was a forged document or not. The Lords agree
with the High Court that it is genuine, and, Ghasa Singh
having other parwanahs to support his case, and being so long
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~ in possession, pronounce him, or rather his son (the respondent,
Chaudri Ranjit Singh) the proper heir. Appeal dismissed, with
costs. [P. C. 4r.]

Charles Russell .
The Queen.

New Brunswick. Sir Montacut SmithH. June 23, 1882.

Validity of Canada Temperance Act of 1878. Question raised
was, whether having regard to the provisions of the British
North America Act of 1867 relating to the distribution of
legislative powers, it was competent for the Parliament of
Canada to pass this Temperance Act. This Act was for the
promotion of temperance, a promulgation in fact of the local
option principle ; and New Brunswick had adopted it. Russell
was convicted for non-compliance with the terms of the Act.
Hence the litigation to test its validity. 'Whole question of
competency to pass the Act is raised. The objects of the Act
relate to the peace, order, and good government of the Dominion,
and not to a class of subjects defined as ‘ property and civil
rights.”>  Their Lordships, after an elaborate discussion on
sects. 91 and 92 of the British North America Act, agree to
report that the Parliament of Canada had full power to pass
the Act, and that it was valid.

[7 dpp. Cas. 829 ; 51 Iz JaP. C. 77.]

§—

Broughton (as Administrator-General of Bengal,
and Administrator to the Estate of Sir Henry
Tombs) and The Government of India.

Oudh. Sir BarNes Peacock. June 23, 1882.

Appeal on special leave in formd pauperis by S——. He
originally claimed 25,000 rupees as damages against Sir Henry
Tombs, then in command of the military cantonments at Luck-
now, for alleged illegal arrest and detention for three days, under
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the supposition that he, S~——, was either unsound or becoming
unsound in mind. Examination of all the evidence in the case.
In the first instance, the Civil Court of Lucknow gave the ap-
pellant 3,000 rupees damages. Sir H. Tombs, who is now de-
ceased, appealed to the Commissioner of Lucknow, who reduced
the damages to 300 rupees. He also directed the appellant to
pay the Commandant’s costs on the difference between the first
decree and the second. Afterwards, the cause went on appeal
before the Judicial Commissioner, who declared that no damages
could be incurred by an officer over cantonments acting in a fair-
spirit for the good government and order of the district:
Acts XXXVI. of 1858, and XVIII. of 1850. The Judicial
Committee in the course of their judgment said it might be
taken as a fact, both upon the finding of the Civil Court and
the Commissioner’s Court, that the appellant at the time when
the acts complained of were committed, was not insane. Their
Lordships discharged the order of the Judicial Commissioner,
and reported that the damages for 300 rupees should stand, but
that the portion of the Commissioner’s order directing appellant
to pay costs be annulled. Appellant obtained the costs of the
appeal. [P. C. 4r.]

Merriman (Bishop of Grahamstown) o.
Williams.

Cape of Good Hope. Sir ArtHUrR HoBHOUSE. June 28, 1882.

The parties in this appeal were Dr. Merriman, Bishop of
Grabamstown, in the Church of Africa, and Williams, the
Colonial Chaplain appointed by the Crown. The site of the
Church of St. George at Grahamstown had been vested in the
Crown, and was held in trust for the ecclesiastical purposes of
the Church of England as by law established. It seems also to
have been the practice for the Crown chaplains to be officiating
ministers of this church. The action arose in consequence of
the present chaplain refusing te recognize the right of Bishop
Merriman to preach in the church, though willing to allow him
to preach by courtesy. He (the Colonial Chaplain) contended
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that the Church of the Provinee of South Africa was a religious
association independent of the Church of England as by law
established. This was the whole question, and the history of
the Church of South Africa was fully discussed in the arguments.
Formerly the bishops were appointed by Letters Patent from .
the Crown; but upon independent Constitutional Legislative
Assemblies being formed in the provinces of South Africa, the
Crown ceased to issue letters patent. The English churchmen,
moreover, took steps to organise their own Church as an inde-
pendent religious society on a voluntary basis, by the action of
synods. This present bishop was elected in Africa, and was not
appointed by letters patent. The respondent won the appeal
on the ground that whereas he himself was a Crown chaplain,
there were difficulties in the way of the bishop claiming that the
Church in Africa is in connection with the Church of England
as by law established. The present constitution of the South
African Church excluded portions of the faith and doctrine of
the Church of England. This being so, the bishop had no
right to claim to use property which was settled to uses in
connection with that Church. It was competent to the Church
in Africa to take up its own independent position with reference
to the decisions on doctrine of the tribunals of the Church of
England. But having chosen that independence they cannot
also claim as of right the benefit of endowments settled to uses
in connection with the Church of England as by law established.

[7 App. Cas. 484; 51 L. J. P. C. 95.]

Harris and Clay ».
Perkins and Enraght.

Court of Arches. Sir Baryes Peacock. July 4, 1882.

Bordesley Ritual Case. Perkins (then parishioners’ church-
warden) made a representation against Enraght (incumbent) for
alleged illegal practices in celebration. Monition issued against
Enraght by Court of Arches. Subsequently, Perkins ceased to
be a churchwarden, and it was then sought to have Harris and
Clay, the new churchwardens, substituted in his stead in the
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legal proceedings. Lord Penzance refused this substitution,
hence this appeal. Whole question before Committee was
whether upon the construction of the Public Worship Regula~
tion Aect, 837 & 388 Vict. c. 85, ss. 8, 9, the suit which was
instituted abated by Perkins ceasing to be churehwarden, and
whether the new churchwardens, or either of them, were to be
permitted to take out of Mr. Perkins’s hands the conduct of the
proceedings in the suit, or to intervene. Their Lordships saw
nothing in the Act consonant with the view that if a church-
warden who makes the representation ceases to hold that office
or ceases to be a parishioner, he shall not go on with the suit.
It would be most inconvenient if the case were otherwise, as
among other reasons succeeding churchwardens might think
that the acts of the clergyman were not unlawful at all. With-
out deciding what the effect of Mr. Perkins ceasing to be
churchwarden may have upon the suit, the Judicial Committee
endorse the view that the present churchwardens had no interest
in the matter which entitled:them to intervene in the suit, and
affirmed the order of the Court of Arches, with costs.

[7 P. D. 31, 161.]

Rai Balkrishna (Son of Rai Narain Das) ».
Masuma Bibi and Others (including the Collector

of Ghazipur on behalf of the Court of
‘Wards).

(Two Appeals Consolidated.)
N. W. P., Bengal. Sir RoBerr CorLier. July 6, 1882.

These appeals are preferred against two decrees of the High
Court, which affirmed two decisions of the lower Court. The
appellant sued on certain loans and mortgages executed by
Mussumat Masuma Bibi, the holder of a Talook by inheritance,
and two of the other respondents who were her son-in-law and
daughter, and also by reason of his (the appellant) being the
holder of a sale certificate for a portion of the estate, which had
been sold in execution to meet the principal respondents’ debts.
The fourth respondent was a defendant as representing the Court
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of Wards. He had assumed the superintendence of the estate of
Mussumat Masuma Bibi, who had been held to be (and had herself
acquiesced in the view) incompetent to manage it. This estate
lay in Benares, and therefore the Regulation 52 of 1803, extend-
ing gurisdiction of Court of Wards to this province, regulated the .
supervisorship. The main question in both appeals was whether
Mussumat Masuma Bibi, being under the Court of Wards when
she effected the loans and mortgages, was or was not qualified to
bind herself or the estate for these liabilities. A second question,
not raised below, was sought now to be argued, namely, whether
the Court of Wards had so conducted their supervisorship as to
hold out the lady to the world as capable of contracting, and
whether the plaintiff had been induced thereby to contract with
her. Tven if this question could be now gone into, their Lord-
ships were of opinion that, as a matter of fact, no such case is
made out by the appellant. It was true the Court of Wards
had sanctioned the raising of money to meet a particular debt
incurred antecedently to the assumption of the estate, but no
general power of raising money could thus, their Lordships
hold, have been created. The Lords agreed in finding that
Masuma being legally incompetent, and her agreements not
being ratified by the Court of Wards, they were not hinding
on the property, or on the ward herself. Their Lordships
disagreed with the decision of the High Court in the first appeal,
viz., that the appellant had not proved purchase of the first
mortgage debt, and that it had no jurisdiction. The result,
however, would be the same as in the second appeal, viz.,
that although Masuma is dismissed from it as not liable, the
order made should have execution against the other respon-
dents. The finding of the High Court in the second appeal
was to this effect. One decree is affirmed with a variation,
which declared the liability of the respondents other than
Masuma Bibi and the Collector. The decree in the second
appeal is affirmed in fofo.  Collector to have costs of both appeals,
except the costs incurred by opposing consolidation. 'This appeal in
its eircumstances is different from Mokummud Zahoor Ali Khan
v. Thakdoorance Rutta Koer, 11 Moo. Ind. Ap. 468.

(L. R. 9 Ind. App. 182.]
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Ross and Others ».

The Charity Commissioners,
(Scheme for St. Dunstan’s Charity.)

Sir MonTAGUE SMITH. July 7, 1882.

Petition against the Charity Commissioners by the rector,
churchwardens, and other persons, trustees of the charities of
St. Dunstan’s in the East, which, prior to a scheme of the
Charity Commissioners, were settled to be administered under a
scheme of the Court of Chancery, approved in 1867. No deci-
sive action had been taken to carry the objects of the Chancery
scheme into execution before the passing of the Endowed
Schools Act of 1869; but after that Act was passed, the Attorney-
General being of opinion that the property which had been
appropriated by the Chancery scheme to educational purposes
fell within the provisions of the Endowed Schools Act, the scheme
now opposed was formulated.: A number of objections (all of
which failed to convince the Committee) that the scheme was
faulty, were urged at the Bar, the principal of which were—
that the consent of the old Governing Body had not been
obtained, that the endowment was not educational, but charit-
able, and that, if apy part was now made educational by raising
the fees for tuition, the scheme of the Charity Commissioners
failed to have “due regard” to the educational interests of
persons in a particular class of life as laid down by the provisions
of the Endowed Schools Act of 1869, and by the Amendment
Act of 1878. As to this, their Lordships observe that it was
within the powers of the Commissioners to modify educational
privileges, and they could not interfere unless they saw that
the discretion of the Commissioners was wrongly exercised.
Another objection was raised to the provision in the scheme of
the Commissioners that a master would not be disqualified to
act as such by reason of his not being, or not intending to be,
in holy orders. As to this the Committee were satisfied that the
original foundation of the endowments did not provide for the
religious education of scholars. Therefore it was clear the
proviso in the Endowed Schools Act to the effect that any
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original instrument of any educational endowment which in-

cludes religious instruction should be respected had not been

contravened. Petition to be dismissed. No order as to costs.
[7 App. Cas. 463; 51 L. J. P. C. 106.]

Misir Raghobardial ».
Rajah Sheo Baksh Singh.

Oudh. Sir Ricaarp Coven. July 15, 1882.

Suit on a bond given by respondent for money alleged to have
been due to the appellant. Respondent pleaded res judicata,
want of full consideration for this and other bonds, challenged
the way in which the debt had been made out, and alleged that
he only signed this bond so that he might draw sgainst the
appellant. Two Courts held that the substantial issue had been
decided in a previous suit, and declared there was no jurisdic-
tion to try it again. Appellant contended that the money for
which the bond was given was found fo be due after adjusting
accounts; that two Commissioners appointed by the consent of
parties had reported favourably on appellant’s account-books ;
finally, that there was no bar of ses judicata. Effect of
pecuniary limitation of value of subject-mutter in first Court.
The question before the Liords was whether the substantial issue
involved had been decided in a previous suit by a Cowrt of
competent jurisdiction, within the meaning of sect. 13 of Act X.
of 1877 (Civil Procedure Code). Their Lordships, reversing
the Orders of both Courts below, remanded the catse for trial on
the merits, observing that by ““a Cowrt of competent jurisdiction
the Act of 1877 means a Court which has jurisdiction over the
matter in the subsequent suit in which the decision is used as con-
clusive, or, in other words, @ Court of concurrent jurisdiction.”
Appeal was heard ex parte, but costs were ordered to be paid
by respondent. As to ¢ competent Court,” see Khagowlee
Singh v. Hossein Bux Khan, 7 B. L. R. 678. Vide also
Mussumat Edun v. Mussumat Beehun, 8 W. R. 173.

[L. R.9 Ind. App. 197.]
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Jones (Master of the * Castleton ) 7.
Scicluna.
Malta. Torp Firzoerarp. Noe. 14, 1882.

Action was brought against the appellant, as master of the
“ Castleton,” for damages to cargo cansed by alleged irregular
and faulty navigation when coming out of Valetta. Concurrent
findings on questions of fact, viz., that on a squally night, the
captain believing in error, as he said, that a vessel was coming
into port, negligently steered his own vessel into a most danger-
ous position off shore, and she went on the rock. Decision
below to the effect that negligence had been shown in the navi-
gation is affirmed with costs.

Mussumut Lackho ».
Maya Ram and Others.

N. W. P. Bengal. Sir Barnes Peacock. Noe. 15, 1882.

Construction of a wajib-ul-ars, or village administration paper,
in defining rights in a mouza. Appellant, who gained the deci-
sion of the first Court but lost her case in the High Court,
sought to re-establish her right to pre-emption with regard to a
one-third share which one of the respondents, Muhammad
Ibrahim, had sold to a person who was father of some and
grandfather of the rest of the other respondents, and these
became the purchaser’s heirs and representatives. The mouza
was divided into three thokes or portions, of which one belonged
to the appellant and a second belonged to Ibrahim. The wajib-
wl-ars declared that transfer by sale or otherwise of any thoke
could be made in favour of the holder’s relatives, or, on their
refusal, in favour of other owners of the thoke. The appellant
sought to prove she being owner of another thoke had pre-
emption, but their Lordships upheld the view of the High Court,
that the words “other owners” of the -(particular) thoke did
not mean owners of another thoke. The appellant was neither
an owner or shareholder in the share sold, nor had she any

interest in it. Appeal dismissed, with costs.
[L. R. 10 Ind. App. 1.]
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Hurrish Chunder Chowdry ».
Srimati XKali Soondari Debi.

Bengal. Sir Roeerr Corvier. Nov. 16, 1882.

Construction of a Sunnud conveying a talook, and of a
will following it. Procedure with respect to enforcing orders
of her Majesty in Council in India—regulated by Act 10 of
1877. The talook was conveyed by one Sumbhoo Chunder to
a sister named Kassiswari, who treated the Sunnud as having
conveyed to her an absolute estate, and she disposed of it by
a will, one moiety to her daughter Chundermoni, and grand-
daughters, and the other to her daughter-in-law, the present
respondent, and her prospective adopted son. On Kassiswari’s
death the present appellant, Hurrish (who was a son of Sumbhoo),
apparently ignoring the will, took possession, and an action
was brought by Kassiswari’s daughter Chundermoni, and the
daughter-in-law (the present respondent, who had now adopted
a son) to recover possession. During the pendency of the litiga-
tion in India Chundermoni died, and two daughters of hers
went on with the suit, but the High Court decided that the -
testatrix only took the estate for life, and was incompetent to
dispose of the property by will. The daughters of Chundermoni
(but not Kali Soondari or her adopted son) then appealed to the
Queen in Council. (¥Vide 1. R.5 P. C.188.) Their Lordships
reported that Kassiswari took absolute estate under the Sunnud,
and that the disposal under the will was valid. They declared
their opinion that ths order of the Subordinate Judge, whereby
the grand-daughters and daughter-in-law became entitled to
possession, ought to be restored, but did not decide what their
rights were infer se. As before stated, Kali Soondari did not
join in the appeal to the Queen. On the return of the suit to
India the grand-daughters, without resorting to execution,
parted with their interest to Hurrish, and the present suit was
brought by Soondari to obtain full title to her half share under
Kassiswari’s will. This their Lordships, affirming High Court
decision, with costs, agree to report as established. They declare
that their judgment is to be executed in respect only of Soon-
dari’s share by virtue of the will, declining to say anything
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which might act as an estoppel to her adopted son’s claims,
should they ever be raised, or anything to affect Hurrish’s
right to test the validity of that adoption. Important explana-
tion made by the Judicial Committee in this appeal regarding
execution, &c., of Orders in Council. In the absence of the pro-
duction of an original Order in Council a copy of it is properly
adimissible.  Sect. 610 of det X. of 1877 cannot be construed
as restricting the only possible evidence to the certified copy, but as
directory words with the object of ensuring that proper information
upon the subject of any Order in Council should be supplied to the
Courts in India. [L. R. 10 Ind. App. 4.]

J. C. Dibbs and Others ».
Brown and Others.
(T'wo Appeals, Nos. 2570 and 2717.)

New South Wales. Sir ArTHUR HosHoUsE. Now. 21, 1882.

Partnership transactions. Purchase of an interest in the
partnership of the New Lambton Colliery, New South Wales.
Nature of the partnership and its obligations and engagements.
Powers of transfer of individual shares. Assertion of other
partners to secure their rights in consequence of the sale of one
share to new partners. The suits were instituted to ascertain
the rights of all parties to profits and the property generally at
the present time. The partnership, though now dissolved by
death, is one of those continued for the purpose of completing
current transactions and old contracts and mortgages. The
Judicial Committee discharge the decrees below in the two
appeals respectively, and make in lieu thereof a lengthy
declaration, in which they direct how justice will best be meted
out to all parties concerned. There would be no costs of the
appeals. Their Lordships at the end of their judgment say :—
¢ They are unwilling to conclude without impressing upon the
parties that the interference of Courts of law with partnership
transactions is usually disastrous, and that it is impossible for
any Court to do for the parties what they may do for themselves
by reasonable arrangements. Possibly they may see their way
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to such arrangement now that their strict legal rights have been

ascertained.” [P. C. 4r.]
Maharajah of Burdwan ».
Srimati Tara Soondari Debia and Others.
[Z2 parte.]

Bengal. Lorp Firzeerarp. Nov. 23, 1882.

Suit to set aside sale of a Putni Talook for non-payment of
rent. Respondents contended, and this was upheld, that the
sale undertaken by agents of the appellant was invalid in
consequence of non-observance of terms of Regulation VIIL. of
1819, in respect to ¢ due service,” ¢ notice,” and * publication,”
when it was intended to sell up the tenures of defaulting debtors
by public sale in liquidation. Affirmed.

[L. R. 10 Ind. App. 19.]

Macnaghten and Olpherts v.
Mahabir Pershad Singh and Another. -
[ Ex parte.]

Bengal. Sir Barnes Pracock. Now. 24, 1882,

The sale of certain villages in execution of a decree obtained
by the appellants was set aside by the High Court, on the
ground of alleged irregularity in publishing or conducting the
sale thereof, within the meaning of sect. 311 of the Code of
Civil Procedure, Act X. of 1877. The appellants (vespondents
were not represented before the Privy Council) contended that
High Court had arrived at an erroneous conclusion in deciding
that an inadequacy of price was occasioned by a non-statement
of revenue in the sale proclamation. Their Lordships recom-
mended the decree below to be reversed with costs, thinking the
objection made on the part of the respondents had been made
too late when made for the first time in the High Court, the
alleged omission not having been made one of the grounds for
setting aside the sales when the litigation first began, but even
if it were not too late they were of opinion there was not
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evidence to justify the High Court in laying down that an .
inadequacy of price was oceasioned by the non-statement of the
Government revenue in the sale proclamation.

(L. R. 10 Ind. App. 25.]

Sillery ».
W. Don Juan Harmanis and Another.

Ceylon. Sir Ricuarp CovcH. Nov. 28, 1882.

The question in this appeal was whether a sale of a coffee
estate was valid. The appellant owned a coffee estate in 1871,
but it was subject to mortgages and to a lease to third parties
for some ten years. It had been agreed that the leaseholders
should pay the rent towards the mortgages. In 1871, the first
respondent did some work for the appellant, and a debt was in-
curred, which not being met, judgment was applied for, and in
the result the property (subject to the mortgages and lease) was
put up for sale and sold. In the present suit the appellant claimed
he had not had sufficient notice. He also offered, but late in the
litigation, to pay his debt with interest and cost of litigation if
property was re-conveyed to him. Respondents argued that
the matter in the appeal was res judicatw ; that sale was bond
Jide; and also that, even if there was any informality in or
incident to the judgment or sale, respondents became purchasers
for valuable consideration before the appellant took any step to
set aside such judgment or sale. Their Lordships, in reporting
that the appeal should be dismissed, were of opinion that sects.
53 and 54 of Ceylon Ordinance No. IV. of 1867, prescnbmg
limits within which objections to sales on allegations of in-
formality should be raised, were complete answer to action.
They pronounced no opinion on the question of r¢s judicata.

[8 dpp. Cas. 99; 52 L. J. P. (. 7.]

Omrao Begum and Another 2.
The Government of India and Another.

Bengal. Sir Rosert CoLLier. Now. 28, 1882,

Action by daughters of the late Syed Mehdi Ali Xhan, a
half-brother of a predecessor of the present Nawab Nazim of
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Bengal, against the Government of India and the second respon-
dent, for arrears of an allowance, or'in lieu thereof possession of
certain immoveable property. There was also a claim that the
allowance might be charged upon this property, and that if it
be not paid the property should be sold for the purpose of pay-
ment. Medhi Ali had brought a suit to recover certain property
from the Nawab Nazim, but an agreement was come to whereby
he gave up his claim, the Nawab giving him 600 Rs. a month
in consideration therefor. The appellants sued the Nawab for
arrears of this annuity, and obtained a judgment against him in
1873, about a month after the passing of the Nawab Nazim’s
Debts Act (XVIL. of 1878), an Act passed by the Government of
India as a protection against legal process, and whereby all the
properties of the Nawab were placed in the hands of Govern-
ment Commissioners for the purpose of upholding the dignity of
the Nawab, and for the purpose of exempting him from being
sued. The High Court, and now the Committee, held that this
Act, and the powers of the Commissioners (and these were not
controlled by the preamble of the Act), were fatal to the suit,
which could not proceed. The Commissioners had jurisdiction
over the immoveable property sued on, and they were not
bound by any previous agreement or judicial proceeding. Af-

firmed with costs. (L. R. 10 Ind, App..39.]
Radha Persad Sing .
Ram Purmeswar Singh and Others.

Bengal.  S18 Arraur HoBrouse. Dec. 1, 1882,

Question, whether costs ordered to be paid to the appellants
by parties now represented by respondents in an interlocutory
decree in the same litigation could be set off against the several
costs of that litigation, which in the result were ordered to be
paid by the appellants. The Judicial Committee, reversing
decision below, decided that the claim of set-off was' good. The
case is remitted for adjustment. Appellants to have costs of
this appeal, and in the High Court (the claim for Court fee
excepted). [L. R. 10 Ind. App. 113.]

s, o
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Blackwood 2.
The Queen.

Victoria. Sir Artaur Hosmouse. Dec. 9, 1882.

Duties on Estates of Deccased Persons, Statute of 1870 (Victoria
Statute, No. 888). One James Blackwood died domiciled in
Victoria, but besides his property there he left real and personal
estate in New South Wales and New Zealand. The Crown
claimed duty on so much of these « foreign assets” as consisted
of personal estate. The question was, whether the personal
estate outside Victoria was liable to duty under the above Act.
Maxim of Mobilic sequuntur personam. Distinction between
probate and legacy duty, not made in this statute as in
England. This statute imposes a single duty (probate) on the
property of deceased persons. Their Lordships reported that
the judgment below ought to be reversed, or rather that judg-
ment of nol. pros. with costs of defence be entered up in favour
of the present appellant, holding that the Act was not intended
for the levying of a tax in respect of property in the juris-
diction of other colonies, and that the representative of a person
deceased i Victoria, when applied to for duty, was only bound
to give a statement of so much as was under his control within
the limits of Victoria. Costs of appeal to be paid by respondent.

[8 4pp. Cas. 82; 52 L. J. P. C. 10.]

Srimati Janoki Debi ».
Sri Gopal Acharjia and Others.
Bengal. Sir Ricuarp Coucn. Dec. 9, 1882.

Shebait or Mohuntship Case. The appellant widow and
heiress of the last Shebait claims the Shebaitship, with possession
of other properties in"suit. She contended that, in the absence
of rules laid down by the founder of the Shebaitship, the office
descended according to Hindu law of inheritance, subject to
usage, and that in this case no usage which would defeat her
claim as a lineal descendant of the Shebait families had been
proved. The subordinate Court held that a childless Hindu
widow would be incompetent to fill, and that the succession to
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the office had been settled by a dond fide amrangement (under
which the first respondent now had possession) entered into
after arbitration by the members of that family who were now
co-respondents, and that this ought not to be disturbed. By
this a handsome allowance was made to appellant. The High
Court, without accepting the view that females would be ex-
cluded, pronounced that the evidence did not establish the
appellant’s right to succeed under the Hindu law of inheritance,
inasmuch as the ordinary rules of Hindu inheritance had not
been followed in the mode of succession. The Shebait and
properties (as Debsheba) were dedicated to an idol, and are now
in the possession of Sri Gopal, the first respondent. He is, for
the time being, the spiritual guide of the Rajah of Panchkote,
whose ancestor had appointed his own spiritual guide. The
Rajah now claimed authority and control over the office, and
had agreed that the first respondent should hold it. The Rajah’s
power, however, the High Court did not endorse, but they
decided that the succession had all along been disposed of in a
manner approved by all parties concerned, and declared in
favour of the arrangement that Sri Gopal, as lineal kinsman
and as manager for previous Mohunts, was holder, and should
continue in possession of the office subject to the allowance to
the female appellant. Their Lordships agreed with the finding
of the Courts below in the main. It was not for them to con-
sider whether there was infirmity in the title of Sri Gopal,
when, owing to absence of documentary or other direct evidence,
it does not appear what rule of succession should be acted on.
There were many cases (Greedharee Doss v. Nundokissore Doss
Mohunt, 11 Moo. Ind. App. 428 ; Rameswarem Pagoda case, Li. R.
1 Ind. App. 209; and Rajah Vurmah Valia v. Rajah Vurmah
Mutha, L. R. 4 Ind. App. 76—uvide p. 83) showing that it must
be proved in evidence what was the usage, if any. The appel-
lant, being out of possession, could only recover on the strength
of her own title, and not on the weakness of the respondent’s.
Sri Gopal had been in possession for several years with the
consent of the Rajah. They could not report to Her Majesty
that the appellant had made out a title to heirship. Appeal

dismissed, with costs. - [L. R. 10 Ind. App. 32.]
0?2 .
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1883,

Strickland o.
~ Apap.

DMaolta. Siz Rosert Cornier. Feb. 10, 1883.

Succession to the Mangion Estates. (Vide also the case of
the succession to the Bologna Estates, reported in 7 App. Cas.
p. 156.) One Canon Mangion made a will in June, 1737,
and his immediate universal heir in 1789, purporting to act
in accordance with powers and directions in the Canon’s will,
executed a deed regulating the mode of succession to the Canon’s
estates. The question tobe decided now was whether, under
the true construction of the will and the deed, Gerald Paul
Strickland, born in 1861, the grandson of an elder sister of the
last heir, or the Marchese Felicissimo Apap, born in 1834, the
son of a younger sister, was entitled to the succession. The
Marquis Apap relied on being nearer in degree of nature to the
last male heir, and Gerald Strickland on being in the nearer
line. General rules and authorities governing succession to a
primogenitura are quoted. Decision (as was the case in the
Bologna appeal, vide 7 App. Cas. 156) is in favour of Gerald
Strickland, thus reversing the judgment of the Court of Appeal
at Malta. The following ruling laid down in the Bologna
case is adhered to. “ A deviation from the ordinary mode in
which a primogenitura descends is not to be construed as inter-
fering with that mode of descent more than is necessary to give
effect to that deviation.”” The general rule governing the suc-
cession to a primogenitura is thus expressed in Rohan’s Dritto
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Municipale di Malta, B. IV. . ii. 5. 10 : “To succeed in primo- .
genituras, in the absence of any particular rule, one must con-
sider, in the first place the line, in the second place the degree,
in the third place the sex, and in the fourth place the age.”
Decree of the Appeal Court of Malta reversed. Decree of the
Court of First Instance affirmed. The respondent to pay all
costs. [8 App. Cas. 106 ; 52 L. J. P. C. 1.]

Moore ».
R. M. Shelley, and George W. Shelley.

New South Wales. Sir Barnes Peacock. Feb. 13, 1883.

Trespass. Action was brought by the Shelleys against Moore
and his partner for trespass on a cattle run, and seizing cattle,
sheep, &e. At trial in the colony, 750/. as damages were
awarded to the Shelleys, and the Court refused to grant a rule
nist for a new trial. It was on this refusal that the cause came
here. The defence below was that the Shelleys had made
default in certain payments specified in the mortgage deed
under which they held the run, and that the seizure was justifi-
able. Their Lordships reported that the Shelleys had made no
default (no opportunity having been afforded them to inquire
into the bona fides of an agent who had made a demand on the
wife of one of the Shelleys in their absence), and that the deci-
sion below for damages should be upheld with costs.

[8 App. Cas. 285 ; 52 L. J. P. C. 85.]

Thakur Debi Singh and Another ».
Kalka Singh and Another.
Oudlh. Sir Artaur Hosuouse, Feb. 15, 1883.

Suit for the recovery of seven-sixteenths of family property.
The respondents are in possession of property in question, par-
tially as a result of previous litigation in the Privy Council
(Vide Thakur Daryao Singh v. Thakur Debi Singh, L. R. 1 Ind.
App. 1), and partly upon a recent decree of the Judicial Commis-
sioner, which last the appellants now seek to set aside on
grounds of fraud and surprise. Committee hold the allegations
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of surprise and fraud baseless; but even if there were fraud or

concealment, these allegations could not be raised here for the

first time ; and report in favour of the respondents, with costs.
[P. C. 4r.]

Raja Ramrunjun Chuckerbutty Bahadoor ».
Baboo Ramprosad Dass.
Bengal. Sir Roserr CoLrier. Feb. 20, 1883.

Boundary of estates. This suit arose out of the repudiation
by the appellant of an award defining the proper boundaries of
conterminous lands. Pure question of fact. The Judicial
Committee, affirming decrees below, declare that the appellant
has been unable to impeach the award. Appellant to pay costs
of appeal. , [P. C. 4r.]

The Heirs of Martin (deceased) ¢.
Marie Boulanger and Others.
[Ex parte.]
Mauritius. Lorp Bracksurn. Feb. 21, 1883,

‘Whether an award is binding. Code de Procédure Civile,
Axt. 474. The affairs of the Guildiverie Centrale (an associa-
tion of distillers and sugar-cane growers for the manufacture of
rum). Details of the litigation to have accounts between the
association and its debtor stated. Martin, deceased, whose
widow and heirs defended the action brought by respondents,
who claimed to be creditors, and, as such, to exercise the rights
of the association, contended that the effect of a reference and
an award made in 1865 between the association and one of its
debtors (Martin), bound the Guildiverie Centrale, and all parties
claiming underit. As creditors, the respondents stood simply in
the shoes of their debtors as respects the award, no taint of
fraud or collusion being alleged. They could not impeach the
award by way of Tierce Opposition, or otherwise. Custom of
trade in Mauritius ; bons d livrer. Are those who derived their
rights under the parties to the reference as much bound as if
they were parties themselves? The Judicial Committee uphold
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the view that the matter is res judicata and the award binding,
and reverse the orders below which directed certain accounts
to be reopened Doctrine of interest reipublice ut sit finis
litium.” Respondents to pay costs of appeal.

[8 dpp. Cas. 296 ; 52 L. J.P. C. 31.]

Miles ».
MecIlwraith.

- Queensland. Lorp BLAckBURN. Feb. 27, 1883.

- Important decision bearing upon the responsibility of members of
‘the Legislative Assemblies in the colonies. The appellant, Miles,
sued MeIlwraith, & member of the Legislative Assembly and
colonial treasurer. The appellant claimed five penalties of 500/,
each, alleged to have been incurred because Mollwraith sat and
voted in the legislative chamber while being part owner of a
ship chartered by a shipping firm which had contracted with the
Government to carry emigrants from England to Australia.
Miles had to prove that McIlwraith, when he sat and voted,
was under one of the disqualifications mentioned in the 6th and
7th sections of the Queensland Constitution Act (31 Viet.
No. 38). Principal and agent. McIlwraith proved in the
Court below, that although the contracting firm were his
general agents to charter ships in which he held a share, he had
directly withdrawn his authority to make any contract with the
Government. The firm were still his agents in all cases to
which the specific restriction did not apply. The evidence
compelled the jury to give a verdict in favour of the colonial
treasurer. A rule for a new trial being refused, the matter now
came before the Privy Council, when the decision below was
endorsed, and it is consequently held that Mr. McIlwraith was
not disqualified. Appeal is dismissed with costs. It is impos-
sible to hold the defendant (respondent) bound by a contract,
though purporting to be made on his behalf, if made contrary
to his express directions.” ¢ There is neither allegation nor
evidence here of what would have entitled the Government to
hold the defendant bound to them in the same way as if there
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had been no restriction on the firm’s authority.” Baron Parke’s .
judgment in Freeman v. Cooke, 2 Exch. 663, cited.
[Rep: 8 App. 120; 51 L. J. P. C. 17.]

Ralwant Rac Bishwant Chor 2.
Purun Mal Chaube,
[Ez parte.]
N.-W. P. Bengal, Sir Artaur Hosuouse. JFeb, 27, 1883.

Suit by appellant to remove the respondent from the man-
agement of the worship and service of the temple of the
god Ganeshji at Muttra, and to be declared authorized to
appoint another manager to carry o=t the object of endow-
ment. Temple was founded by the appellant’s ancestor.
No misconduct in the trust proved. Temple had been in the
management of respondent’s family eighty years or upwards.
Suit not brought in time. Their Lordships reported that the
suit was barred by Limitation Act IX. of 1871. The sections
referred to are 10, 118, 123, and 145. Affirmed.

[L. R. 10 Ind. App. 90.]

Hedges ».
Alexander.

Ceylon. Sir BarNes Peacock. March 1, 1883.

Action on a bond. Action brought by Major General William
Alexander against Hedges to recover 1,500/ and interest due
upon a bond. Defendant (appellant) set up the plea that,
although he had executed the bond, he had received no conside-
ration forit. Onus. Both the Supreme Court and their Lord-
ships decided that it was impossible to contend that the money
was not held by the defendant’s agents on his account and that
he did not receive full consideration for it. Judgment of the
Supreme Court in favour of respondent affirmed, with costs.

[P. C. 4r]
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Petition for leave to appeal in the case of the
Attorney-General of Jersey v. Esnouf,

Jersey. Lorp Bracksvrn. March 3, 1883, . -

Alleged libel. Jersey law, effect of. Order in Council of
Elizabeth (13 May, 1572) as to definitive sentences as opposed to
interlocutory. The sentence which is the subject of this appli-
cation, which was an order that the defendant should plead to
the libel and that the case should be tried without a jury, is
not, in their Lordships’ opinion, a definitive one, and leave to
appeal cannot therefore be granted. Opinion of Baron Parke
in Ames’s Case (3 Moo. P. C. 409) as to jurisdiction of the Privy
Councilin criminal cases. Leavein such cases should be granted
very cautiously, and not until after the most careful considera-
tion. [8 4pp. Cas. 304; 52 L. J. P. C. 26.]

Phillips and Others 2.
The Highland Railway Company.

The ¢ Ferret.”
(Vice-Admiralty.)

Victoria. Sir Barxes Pracock. March 7, 1883.

Seamen’s wages and compensation for wrongful dismissal.
Effect of an Order in Council under an Aet passed in 2 Will. IV.
c. 51 (vide sect. 15), and of the Merchant Shipping Act of 1854
(17 & 18 Viet. c. 104),ss. 188 and 189, in giving legal sanction to
any number of seamen “ not exceeding six” joining in an action
for recovery of wages when the aggregate amount exceeds 507
The *Ferret” belonged to the Highland Railway Company,
and was bound on a legitimate voyage ; but when at sea certain
of the hands altered her course and took command, with the
intention, as alleged, of stealing the ship. On arrival at Mel-
bourne the ship was seized on behalf of the owners. No charge
of complicity was set up against these particular complainants,
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neither was participes criminis urged in defence: when the seamen
were ordered off the ship in Melbourne, they instituted proceed-
ings to obtain the moneys due to them and the cost of their
journey to England. The action was one in rem in the Vice-
Admiralty Court, where the judge held that he had no jurisdic-
tion, but fixed the amount which he would have awarded had it
been otherwise. Their Lordships recommended a reversal of the
decision below, holding that the judge had jurisdiction under
the statutory authority named ahove, and declaring the appel-
lants (the six claimants) entitled to the sums fixed by the Vice-
Admiralty judge. [8 dpp. Cus. 329 ; 52 L. J. P. (. 51.]

Elliott and Others ».
Lord and Others.

Lower Canada. Sir Ricuarp Coven.  March 8, 1888.

Action by appellants. Owners of the steamship ¢ Gresham”
to recover damages in the nature of demurrage for undue deten-
tion of their ship at Sydney, Nova Scotia, whither she had
gone under terms of a charterparty to load coal, and bring the
same to Montreal for the respondents, who were the charterers
of the vessel for this duty. The arrival of the * Gresham” at
Sydney was to be notified at once to the agents of the respon-
dents, who were to use all celerity in loading her and giving
her prompt despatch from port. The evidence showed that the
respondents’ agents had not a sufficient supply of coals for this
(and other vessels) ready to be shipped, as they should have
had, on the quays, and a delay of the vessel for some days
ensued. The Superior Court’in Canada awarded the appellants
8504, damages. This decision was reversed by the Court of
Queen’s Bench, but this last decision was recommended to be
discharged by the Judicial Committee, and the decree of the
primary Court was affirmed with costs. Respondents to pay
costs of the appeal, {62 L. J. P. C.23.]
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Hutton ¢.
Lippert.

Cape of Good Hope. Sir Roserr Corvier. Mareh 14, 1883.

Colonial duties on Transfer of Property Act (Cape Act),
No. 11 of 1863, sects. 2 and 3. Appellant, as Treasurer-
General of the Colony, brought action to recover a sum of
money, together with interest due as transfer duty on a
sale of certain landed property. The question was whether
there was or was not a sale by one Ekstein to Lippert. The
respondent contended that there was no sale, that he merely
had an authority to sell the estate as agent of Eckstein, that he
was to retain for himself the surplus over a certain price, and
that his receiving rents and arranging the purchases of portions
of the property were acts done on behalf of Ickstein. There
never was a complete transfer of the property such as would be
liable to be registered as such in the Deeds Registry Office of
the Colony. Law of the Cape as to contract of sale. Rvidence
of the transaction in question. Their Lordships, being of
opinion that the object seemed to be * to obtain all the benefits
of a sale without being subject to the duty on it by giving a
contract of sale the colour of a contract of guaranty or agency,”
report that the appeal of the Treasurer-General should be
allowed with costs below and of this appeal. '

[8 App. Cas. 309; 52 L. J. P. C.54.]

Miller ».
Sheo Parshad.

N.-W. P. Bengal. Sir Ricuiary Couvcn.  March 15, 1883,

Suit by the appellant as an official assignee of the estate of
certain insolvent co-partners with whom respondent, a Lucknow
banker, had monetary dealings. A debt due by another party
to the co-partners was (in liquidation of their own liabilities to
the respondent) transferred to him. Suit was brought by the
assignee to recover sum 8o transferred, with interest, on the
grounds that the transfer (Rukka) was a voluntary one, and
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disclosed a fraudulent preference, and not made until after the
estate had vested in the appellant, and, if made before, was also
fraudulent and void under provisions of the Indian Imsolvent
Act (11 & 12 Viet. c. 21), 5. 24. English cases cited to show
what a voluntary payment of a debt is. Their Lordships,
believing that the payment was voluntary, recommended the
decres of the High Court to be reversed with costs, agreeing
with the Subordinate Court that the transfer was frandulent and
void as against the assignee. Respondent to pay costs of appeal.
[1. L. R.6 Al 84; L. B. Ind. App. 98.]

Mohesh Lal .
Mohunt Bawan Das,

Bengal.  Sir Barwes Pracook. Mareh 15, 1883,

Mortgage suit. Intention of extimetion. The appellant, a
banker, sued the respondent, and one Mungul Das (not now a
party -in the appeal, and against whom the decree of the
Subordinate Judge in respect to one parcel of the property still
stood), on a mortgage bond to recover certain moneys, and also
a balance on a running account, and for an order for sale of
certain parcels of mortgaged lands. The respondent, Bawan
Das, is Mohunt of an Asthul, and heir in that Mut of one
Balgobind Das. The properties hypothecated by the bond,
‘which were now in question (the High Court had decided),
were not liable for any portion of the appellant’s claim (there
was another property under the bond, but the decree of the
High Court was silent as to that, as in a suit between Mungul
Das and Bawan Das,and heard by the Judicial Committee in 1877
(27th June, vide P. C. Ar.), that property was declared not to be
the property of Bawan Das or the Asthul). The bond in question
was executed by Mungul Das, who had been duly anthorized
agent of the Mohunts of the Asthul, and had for a time control
of their property, at all events up to Balgobind’s death; but
the agency had been discontinued, and the circumstances, the
Subordinate Judge considered, were such as to render it in-
credible that the bank was not fully aware of Balgobind’s death
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and of the termination of Mungul’s authority. Instead of
taking warning, the bank went on dealing with Mungul as if
he was the proprietor of the estates, and not as an agent at all.
It appeared that Balgobind, who had lost a decree for a large
amount, had registered a deed of sale of the lands in suit in
favour of Mungul Das while he was Mohunt, but the High
Court decided that this was purely a benami transaction to
protect the lands against the claims of the decree holder. Their
Lordships agreed with the High Cowrt in considering that the
bond was not binding upon the Asthul or upon the respondent.
Tt was further contended by the appellant that if this particular
bond was not binding on Bawan Das, the appellant was entitled
to fall back on an older bond still, in favour of one Luchmi
Nazrain, and that it was binding on the Asthul, inasmuch as the
relation of principal and agent then existed. This raised the
question as to whether this older mortgage was extinguished
when Luchmi Narain was paid, or was intended to be kept alive
for the benefit of the banker. It was proved, however, that in
the later debt contracted by Mungul Das when -the later mort-
gage was completed, and when Mungul was no longer an
agent, certain of the money then obtained by him was said to
be for the balance of the debt due on Luchmi Narain’s mort-
gage. There was nothing in the evidence to show that Mungul
intended to keep the mortgage alive, or that this mortgage
should be held by the appellant as an additional security for the
later loan. On the contrary, the evidence went to prove that
Mungul desired to finally extinguish the mortgage, and had
borrowed the money to pay it off, and he it was who was
answerable for that transaction. Equity could not give the
appellant additional security because his security turned out to
be bad. The Asthul may not be inalienable, and it may be
liable to Mungul, but that must depend upon the state of
accounts between it and him, which cannot be taken in the suit
now under appeal. Acting on these views, the Lords report
that the decree declaring Bawan Das notliable on the mortgages
be affirmed with costs.

[L. L. R.9 Cale. 9615 L. R. 10 Ind. dpp. 62.]
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McEllister and Others o.
Biggs and Others.

South Australia. Sir Barwes Pracock. March 15, 1883.

Allotment of land case. Two Courts below found that a
person now dead, through whom the appellants claimed, had
become registered proprietor of the allotment through fraud,
within the meaning of the Real Property Act (South Australia,
No. 22 of 1861), 5. 39. One George Guthrie had obtained a
judgment in ejectment against the person who is now dead, which
decision, by the terms of the Act, gave Guthrie a right to apply
to have the certificates of title cancelled, and he had then parted
with his rights to the Biggs’. The concurrent judgments below
decided the point of fraud, but in this appeal it was mainly sought
to show that the deeds under which the Biggs’ derived title from
Guthrie had not been properly registered; that they were not
qualified to sue for recovery of the land ; and lastly, the appellants
objected to the form of decree below. All these objections, raised
on the hypothesis that above Act had not been complied with,
are held to be of no foree by the Judicial Committee, who affirm
the judgment of the Supreme Court. Their Lordships are of
opinion that, although the deeds did not pass an interest in the
land, still they passed to the Biggs’ the equitable right which
Gruthrie had to set aside the certificate of title to the person now
dead upon the ground of fraud. e also had a right under
clause 4 of sect. 124 of the Act to maintain the action of eject-
ment. Their Lordships thought the objection to the form of decree
not taken in the primary Court was now taken too late. When
the decree is carried out, and the certificates are delivered up to
the Registrar-General to be cancelled, and are cancelled, an
application may be made to the Registrar-General to obtain the
proper certificates of title. Affirmed, with costs.

[8 App. Cuas. 314 ; 52 L. J. P. C. 29.]
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Ahmud Hussein Khan 0.
- Nihaluddin Khan,
Oudh. Sir Ricuarp Couvcr. March 16, 1883,

Suit for maintenance. Litigation is between two brothers
who disputed as to the heirship to their father’s estate, and on it
being decided that the eldest brother (the present appellant)
was heir, the younger brother, the present respondent, sued for
maintenance from the date of dispossession. Two Courts below
had decided in favour of the respondent’s elaims as to main-
tenance, although questions of law of »es judicata and limitation
were fruitlessly raised by the appellant. The main issue before
the Committee was as to whether the respondent was or was not
a person entitled to receive maintenance. The importance to be
attached to a certain agreement, though it was not sued upon,
was also discussed at length. By this agreement the respondent
himself, at a certain stage of the dispute, agreed to a limitation
being put upon the amounts he was to receive. Their Lord-
ships reported that the decree of the Commissioner of Fyzabad
ought to be varied, so that the arrears for maintenance would be
calculated in the manner provided for in the agreement, and
interest would be given thereon. The rate of interest, however,
to be the same as had been given by the lower Courts on the
sum they had awarded. The respondent would be given costs
of this appeal, as the appellant had failed in the objections of
law, without which he would have had no right of appeal.

[1. L. R. 9 Cal. 945 ; 10 L. R. Ind. App. 45.]

Appeal and Cross-Appeal of Kumar Tarakeswar
Roy ». Kumar Shoshi Shikhareswar.

Bengal, Sir Rosert CoLrier. March 17, 1883.

Hindu will case. Validity not disputed. Departure from |
Hindu law in excluding females. The testator by the will
bequeathed his estates to three nephews, as payment of the
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expenses of pious acts. The question in this appeal and cross-
appeal arises upon the construction of clauses in a will, one of
which ran thus : “The said three nephews shall hold possession
of the same in equal shares, and shall pay the Government
revenue of the same into the Collectorate. They shall have no
right to alienate the same by gift or sale, but they, their sons,
graudsons, and other descendants in the male line, shall enjoy
the same, and shall perform acts of piety as they shall respec-
tively see fit for the spiritual welfare of our ancestors. If any of
them die leaving a male child (which God forbid), then his share
shall devolve on the surviving nephews and their male descen-
dants, and not on their other heirs.” The points now argued
were whether the gift over to the nephews was for life or was
absolute ; whether there was a departure from Hindu law;
whether, if the last surviving did take only a life estate, he took
only a third share; or whether, upon the death of the second
nephew, the share which he left behind him, made up of his
original and accrued share, went to the surviving nephew. The
suit was brought by the third and only surviving nephew (now
appellant in the main appeal) against the son of the festator to
recover possession. The son is appellant in the cross-appeal.
Several authorities eited: Juttendro Mohan Tagore v. Ganendro-
mohun Tagore (The Tagore Case), Supplemental Volume of L. -
R. Ind. App. p. 47 5 Bhoobun Mohun Debia v. Hurrish Clunder
Chowdhry, L. R. 5 Ind. App. p. 168; Sreemautty Soorjemony
Dossce v. Denobundoo Mullick, 9 Moo. Ind. App. p. 185. On
principle of English law, which however does not apply to this
case, see Pain v. Benson, 3 Atk. p. 80; Worledge v. Churchill, 8
B. & C. p. 465 ; The Crawhail Trusts, 8 De G. M. & G. p. 480;
Douglas v. Andrews, 14 Beav. p. 847 ; and Urland v. Flewrit, 11
Jur. N. 8. p. 820. The ruling of the High Court was that the
appellant was entitled to life estate only. The respondent
(appellant in the cross-appeal) objected to the decree on the
ground that if entitled, even to life estate, it ought to be
declared that it was only as to a third portion. Judgment
below affirmed, and appeal and cross-appeal recommended to be
dismissed. Held that a life estate only was created, and that
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the attempt to create an estate of inheritance failed. *The
attempt to confine the succession o males to the entire exclusion
of females is, though not so great (as in the Tagore case), yet a
distinct departure from Hindu law, ¢ excluding’ in the terms of
the judgment quoted ‘the legal course of inheritance.’” Held -
also, that according to the natural sense of the will, “on the
death his share goes to his two brothers, and that on the
death of one of these the share which he had at his death,
made up of his original and accrued share, goes to the surviv-
ing brother.” [L. R. 10 Ind. 4pp. 51.]

Lalla Sheoparshad o
Juggernath,

Oudh, Sir Artrur Hosrouse. March 20, 1883,

Action on accounts. Deendial, the father of the present
respondent, had commercial transactions with the appellant, a
Lucknow banker. The respondent on his father’s death
became administrator to his estate, and it was alleged that at
the death of Deendial 2 large sum of money was due by him to
the appellant. The story of the appellant was that the respondent
compromised the debt by engaging to give a bond for a reduced
suma. No bond appears to have been executed. The suit began
by the appellant claiming for the amount alleged to have been
agreed upon (for insertion in the bond) with interest. In the
Court of the Judicial Commissioner evidence was not set forth by
the appellant of the foundation of the case, namely, Deendial’s
alleged debts. No account was produced by the appellant.
Furthermore, the respondent Juggernath denied emphatically
that he himself bad made any agreement whatever for a bond
or any offer of compromise. No entry was found in the
appellant’s books either of a compromise sum. Witnesses
corroborated respondent’s defence, and alleged that there had
been a quarrel over the accounts and that it was an open quarrel
still. The first Court had given a decision favourable to the
appellant. The Judicial Commissioner reversed that finding;

s, P
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and their Lordships agreed with his view, and recommendéed.
the decree in favour of the respondent to be affirmed with costs.
¢ They considered that it was a very dangerous thing to rest a judg-
ment upon verbal admissions of a sum due without very clear
evidence.” If a plaintiff chooses to rely upon verbal admis-
sions he should give the most clear and cogent proof of such
admissions. [L. R. 10 Ind. App. 74.]

Rajah Nilmoni Singh Deo Bahadoor 2.
Umanath Mookerjee and Others.
Nos. 31 and 32 of 1880.

(Two Appeals Consolidated.)
Bengal. Sir Ricuarp Coucu. April 4, 1883.

Validity of a will. Bamundas Mookerjee, a large landed
proprietor, had made a will, the effect of which was to give the
share of one of his sons, Taranath by name, to Taranath’s wife,
one Bhoyarini. The appellant, Rajah Nilmoni Singh, held
judgment decrees for over 60,000 rupees against Taranath,
and when Bamundas died he attached the share, alleging it
was Taranath’s by rules of Hindu succession. He disputed
validity of will, contending that it was fabricated by Taranath
and his co-sharers to deprive him of the money due. Taranath’s
wife and the other members of Bamundas’s family applied for
probate, and denied all the allegations of invalidity. (Hindu
Wills Act XXTI. of 1870.) Their Lordships came to the same
conclusion as the High Court—that the will had been duly
executed, and that the expression in the will was dond fide,
that it was the distinet object of the testator to prevent
Taranath’s share falling into the hands of Taranath’s ereditors.
Appeal dismissed with costs. '

[I. L. R. 10 Cale. 19 ; L. R. 10 Ind. App. 80.]
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Ruttoo Sing o.
Bajrang Sing and Others.

Bengal. Stz ArtHUR HoBHOUSE. dpril 4, 1883.

Suit by appellant (plaintiff) to recover land alleged to have -
been conveyed by deed in return for an alleged advance of
30,000 rupees. “ Benamee transactions” in this case have been
elaborated with a perfection that is uncommon, even in India.
The High Court decided that the evidence did not prove the
payment of this sum by appellant. The judges were of opinion
that the Benamidar for the respondents never received it, nor
was the evidence satisfactory that he had executed the deed.
The Judicial Committee agree with the High Court that the
consideration was not paid. It was unnecessary, they thought, to
decide the question of the execution of the deed, though they
were not prepared to dissent from the ruling below. Affirmed,
with costs. " [PC. 4r]

Webb 2.
Wright.

Griqualand. Lorp BLACKBURN, April .4, 1883.

Suit by Webb, managing director of the London and South
African Exploration Company against Wright, Civil Commis-
sioner at Kimberley, to compel him as the proper governmental
authority to grant to the company an indefeasible British title
to the farm “ Alexandersfontein.” Original grant from the
President of the Orange Free State; and effect of prociamation,
ordinances, and regulations made after the annexation of the
territory by the Dritish Crown (vide also Webb v. Giddy, 3
App. Cas. 908; wvide also Webb v. Wright, No. 1., ante, p. 146,
involving similar claims to the estate of Dorstfontein. In
the judgment in that appeal the Lords decided that the full
ownership of the land was given to the grantee by the presi-
dential grant.) A new title was tendered by the DBritish,
wherein there was a clause particularly obnoxious to the com-
pany, which was as follows : “ That the issue of this title without
the express reservation to Government of its rights to all precious

r2
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stones, gold, or silver, found on or under the surface of the said
lands, shall in no degree prejudice the position of the said
Government in regard to the same.” The Lords were of opinion
that they had not before them the materials to frame a proper
deed for future observance. However, to avoid future litigation
they would recommend as follows, and no doubt the parties
would in any further proceedings have the spirit of their
Lordships’ judgment to act upon. The company to be entitled
to an indefeasible title; that the title should be by a grant
confirming the Orange Free State grant, subject to all duties and
regulations as have been established in the Orange Free State
grant or by the British authorities after the annexation. The
final clause in their report, however, declared that the new title
tendered by the British authorities contained conditions (namely,
in the clause above mentioned), which were not contained in the
Orange Free State grant, and which have not been shown to be
incidents implied in that grant, nor to be duties or regulations
since established concerning land granted upon the like condi-
tions. The judgment of the Land Court is reversed, and the
cause is ordered to be remitted to the High Court of Griqualand
to do what is just and right in the premises, having regard to
their Lordships’ declarations. No costs.

[8 App. Cuas. 318; 52 L. J. P. C. 40.]

Carter 2.
Molson.

Lower Canada. ITorp Bracksurn. April 18, 1883.

Construction of articles in the Canadian Codes. The * Civil
Code of Lower Canada,” and the “Code of Civil Procedure.”
[On the opening of the arguments in this case (10th March,
18883), an objection was raised that the case in its present form
(the case, one involving penalty of imprisonment, not being any
one of those in which leave to appeal is given by Article 1178
of the Code of Procedure) was not appealable. Their Lordships
upheld this view, but decided to go on with the hearing on the
merits as in Minckin’s Case, 6 Moo.P. C.C.43 (vide also Sauvageai
v. Gauthier (5 L. R. P. C. 494), and declared that if a petition
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for special leave was presented, they would recommend her
Majesty in Council to grant such application. The petition for
special leave to appeal was lodged on 12th March, was reported
17th, and approved 19th March. The report on the appeal
itself was made 18th April, 1883, and was approved 20th April, .
1883.] History of the codes (one of which, the Civil Code,
came into force ten months before the other) is gone into at
length so as to ascertain what was the intention of the Legis-
lature, and what the objects for which the codes were enacted.
The respondent, a debtor under a writ of capias ad respondendum,
was ordered to be imprisoned for a year on the allegation that
he had not filed within a fixed time a statement of his property,
and a declaration of abandonment. The sentence was said to
be rendered legal by the Consolidated Statutes of Lower
Canada, cap. 87, ss. 12 and 18, and the Civil Code, which laid
down certain penal rules, to be carried out until the Code of
Civil Procedure came into force. Respondent appealed against
this view of the case, contending that this severe treatment
was abrogated when the Code of Civil Procedure did come
into force later. This view was taken by the Court of Queen’s
Bench, and now by their Lordships, whose report affirmed the
decree below with costs. In their judgment their Lordships said,
“ There scems nothing to prevent laws in both codes relating to the
same subject from standing together, unless they are from their
nature so inconsistent that the later enactment must be taken to
repeal the carlier.”  In this later enactment many penalties were
imposed, but no such penalty as imprisonment for a year.

[8 dpp. Cas. 530; 52 L. J. P. C. 46.]

Scicluna and Another ».
Stevenson.
S.s. © Alsace-Lorraine ” and s.s. *“ Rhondda.”
(Vice-Admiralty.)
Malta. Siz James HANNEN,  June 5, 1883.

Collision in the Strait of Messina between two steamers. What
is a “narrow channel ” within the meaning of Article 21 of the
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Regulations (of 18th March, 1880) for Preventing Collisions
at Sea ? Relative conduct and duty of the two steamers. Duty
of a captain when sudden change of course by an approaching
vessel, or startling change of circumstances generally, takes place.
Distinction between vessels approaching each other or following
each other. Article 16 of Admiralty Regulations on this subject
defined in this case, and in the case of Zhe Kiedive, I.. R. 5
App. Cas. 894. What is the exact moment to carry into action
the directions given in the regulations? The Judicial Committee
held that the strait was a narrow channel within the meaning of
Art. 21 of the regulations, and dismissed the appeal, holding the
“ Alsace-Lorraine " occasioned the collision by proceeding along
the wrong side of the channel, and coming out suddenly from
under the land on that side. The “ Rhondda’ was powerless to
prevent disaster by reason of the current. Appellants to pay
costs. [8 App. Cus. 549 ; 5 Asp. Mar. Law Cas. 114.]

Ravena Mana Chena Allagappa Chitty and An-
other ¢.
Tunku Allum Bin Sultan Allie Iskander Shah.

Straits Settlements. Sir BARNES Pracock. June 6, 1888,

Question as to the liability to assignment of a sum mentioned
in a treaty. Distinction between the terms *heirs and suc-
cessors,” and “assigns.” The action lay on a claim to 500
dollars per mensem, which, under one of the stipulations of the
treaty, had been left by one Rajah to another and “his heirs
and successors,”” in order to promote peace and goodwill between
the families of the Rajahs. The Rajah who was recipient of
this money assigned the money to the appellants, who were not
“heirs and successors.” Their Lordships recommended the
affirmance of the judgments of both Courts below, being of
opinion that the Rajah could not transfer or assign the sum to
others who were not heirs or successors beyond the period of his
own life. Appellants to pay costs of the appeal. [ P. (. 4r.]
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Sri Rajah Row Mahipati Surya and Another ».
Sri Rajah Row DMahipati Gangadhara Rama
(Zemindar of Pittapuram).

Madras. Sir Rosert Coruier. June 7, 1883, R

This cause was before the Committee in July and August,
1878. The suit had been instituted by the respondent to
recover possession of houses and lands as forming part of his
Zemindary of Pittapuram. Both the lower Courts had dis-
missed the cause on the ground that the plaintiff (now respon-
dent) was concluded by a previous adjudication. In 1878 (vide
Her Majesty’s Order in Council, 14th Aug. 1878 [P. C. Ar.])
the Judicial Committee reported that the plaintiff was not so con-
cluded, and remitted the case to have the issues as to limitation
and proprietary right decided. The claim was made by respon-
dent, and related to certain houses within the fort and ambit of
his zemindary estates. The appellants (defendants) now raised
questions of adverse possession, and a right of stridhanam.
The High Court held that no fresh evidence on these subjects
was forthcoming, and gave their decision in favour of the
respondent’s title. Affirmed. Appellants must pay the costs of
this and of the former appeal. [P. C. 4r.]

Simon and Others 2.

Vernon (Procurator of Wardlaw Cortlandt Ander-
son, and Margaret Jane Trotter, his wife,
widow of Joshua Le Bailly).

Jersey. Lorp 'Warson. June 12, 1883,

Jersey law. Marriage contract. Hypothéque. Margaret
Jane Trotter (now the wife of Anderson) was previously married
in 1863 to one Bailly. By an ante-nuptial contract with Bailly
(which contract; by order of the Court, was at once registered in
the public registry of the Island), the lady whose interest is now
represented by the respondents renounced all legal claims com-
petent to ber as widow upon the estates, real and personal, of
Bailly, and in consideration thereof Bailly engaged that upon
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his death she should be entitled to receive out of his personal
estate the sum of 5007, and out of his estate real and personal
an annuity of 2002 Some ten years later, the goods of the
husband were declared en désastre, and sequestration followed.
The Greffier called on the creditors to come in with thejr claims
on the estate. In accordance with Jersey procedure, those
creditors having a first charge were placed last, the unsecured
creditors first, and from the lowest up each is called on to accept
or reject the estate, Those who reject have their elaims can-
celled. When at length a creditor accepts the estate, he is
made tenant of the estate, and another becomes fenant sidrogé.
These persons are, on appointment, in the position of purchasers
of the estate, and are responsible for all proved claims. The
demand of the widow, on being entered by the Greffier in the
Codement, was placed sans hypothéque among the claims of
unsecured creditors. This she resisted, and supported her plea
by putting in her registered marriage contract. Subsequently
a decree of the Court declared that the claim was to be treated
as hypothéque, and the tenant (now represented by the appellant
Simon) agreed to pay the 200/ annuity. The litigation later
below arose as to diverse contentions over the Lypothéque décret,
the appellants contending that they were not answerable for the
5007., but only for the annuity, and in their view that was as
far as the déeret went. The Royal Cowrt however, and now
the Judicial Committee, pronourced their decision the other
way, namely, that the widow of Bailly was entitled to have
both claims paid out of the estate. Appeal dismissed, with costs.
‘ [8 App. Cus. 542; 52 L. J. P. C. 79.]

Roy Dhunput Singh Bahadoor .
Doorga Bibi.

Bengal.  Sir Barwes Peacock.  June 13, 1883.

Appeal by special leave. Suif arising out of transactions
on a hond. Bond was given to secure a sum of Rs. 26,000
and interest, and part of the security given was a Kistbundi,
which had been executed in favour of the defendant, the
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present respondent, by the Nawab Nazim, for a lac and
Rs. 11,375, That security was in the hands of present
appellant, who would have had a right to receive value for
it had the Nawab Nazim paid his debts, but the Government
arranged on his behalf to pay over Rs. 33,843 in lien of
the lac, and Rs. 11,375, and the principal question in this
appeal was whether that sum in full was received by the
plaintiff, the present appellant, to satisfy his bond, or whether
a balance of it was retained by the respondent, or her agents in
fraud of her. Their Lordships agreed with the High Court
that after the money had been paid by the collector on behalf of
Government, it had been put into the hands of the appellant’s
Sepahis, and it no longer remained under the control of respon-
dent’s agents, nor in any way under her own. No portion of
the Rs. 33,843 had been returned to her, or detained by her.
Appeal dismissed, affirming decision below, with costs.

[P. C. 4Ar.]

Baboo Situl Purshad ».
Bahoo Luchmi Pershad Singh and Others.

(Consolidated Appeals.)
Bengal, Bir Rosert CorLLiER, June 29, 1883.

Tnterpretation of deeds. Situl Purshad (in the first appeal
as assignee and in the second as execution creditor of one
Chhuck Narain Singh) claimed to have derived from him a
right to vedeem certain villages which he alleged to have been
mortgaged by Chhuck Narain. The respondents contended that
the deeds, a Pottah and Ikrarnama, executed in the transfer of
the property, did not create any mortgage, but were a sale of the
property with a provision for its re-purchase on certain conditions
personal to the mortgagor. Whole question turned on the
history, character, and meaning of the deeds; and the Committee
in their report to her Majesty endorse the view of both Courts
below that the documents did not establish a mortgage, but were
really provisions for sale. Appeals dismissed with costs.

[Z. L. R. 10 Cale. 90; L. R. 10 Ind. dpp. 129.]



218 . PRIVY COUNCIL LAW,

Bird and Others ».
Gibb and Others,
The “De Bay.”
(Vice-Admiralty.)

Malta. Sir James HANNEN, June 30, 1883.

Salvage. The “Mary Louise” having stood by a disabled
steamer the “De Bay,”” gone out of her own course for sixty-two
hours, and towed her with crew, passengers, and valuable cargo
on board into Malta Harbour, instituted this suit (for salvage
and losses) in the Vice-Admiralty Court of Malta. The judge
awarded 8,535/, odd for the services rendered. The defendants
(the present appellants) appealed on the ground that these
damages were excessive. Authorities quoted to show how
frequently the Court of Admiralty, besides awarding sums for
salvage services, decrees in addition payment of damages and
losses sustained by the salvor. The Judicial Committee pro-
nounce that certain items in the total sum granted below
should not have been admitted, although a proper principle of
calculation was adopted, and that the total award should not
be more than 6,0002. Varied. No costs.

[8 dpp. Cas. 5595 62 L. J. P. C. 67; & Asp. Mar,
Cases, 156.]

Mina Konwari .
Juggut Setani.

Bengal, Sir Ricuarp Coucn.  June 30, 1883.

Right of appellant to execution of decree. Is it barred by
Limitation Act XIV. of 18359, sect. 22?7 Meaning to be at-
tached to the words “ Summary decision or award” in the Act.
Did certain proceedings keep the decree in force so as to bring
it within limitation ? Irregularities in procedure. Description
of estoppel given in the Indian Evidence Act I. of 1872, sect. 115
and following sections. "Were petitions to postpone sale to be
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treated as estoppel ?  Decision below that suit was barred upheld.
Ram Dhun Mundul v. Ramessur Bhuttacharjee, 11 'W. R. 117
2 B. L. R. 235; Mungal Pershad Ditchit and Another v. Grija Kaut
Lakiri Chowdhry, L. R. 8 Ind. App. 123.

[Z. L. R. 10 Cal. 196; L. R. 10 Ind. App. 119.]

Mott and Others 2.
Lockhart and Others.

Noeza Scotia. Sir Arraur Hosmouse. June 30, 1883,

Construction of Nova Scotia Land Act. Revised Statutes
of Nova Scotia, 4th Series, cap. 9, ss. 83, 35, and 42. The
appellants and respondents are rival applicants for prospecting
licences over lands containing gol/d, which lands to a certain
extent overlap one another, and the point to be decided is which
of the claims has priority. Mode of applying for and obtaining
prospecting licences from the Commissioner of Public Works and
Mines. Their Lordships held upon the evidence that the ap-
pellants were the first applicants and were entitled to the licences
in preference to the respondents. Reversed, with costs.

[8 App. Cus. 568; 62 L. J. P. C. 61.]

Kali Komul Mozoomdar and Others 2.
Uma Sunker Moitra.

Bengal.  Sir Ricrarp Covernt.  June 30, 1883.

Heirship of an adopted son. Uma Sunker (the present
respondent) was plaintiff in the first Court. The appellants are
sons of the original defendant, and the question of law before
the Iligh Gourt and in the suit is as to the right of an adopted
son (the respondent) to take by inheritance from the relatives of
his mother-by-adoption as heir to his adoptive maternal uncle.
A question raised in a cross-appeal before the IIigh Court was
as to the legal proof in the lower Courts of the alleged adoption.
Primary and secondary evidence of adoption fully considered.
Hindu law of Bengal as to succession. Their Lordships are of
opinion that the decision of the High Court in favour of the
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respondent’s rights was to be upheld. Appeal dismissed. Appel-
lants to pay costs. “An adopted son succeeds not only lineally,
but collaterally, to the inheritance of his relatives by adoption.”
Vide Pudma Coomari Debi v. The Court of Wards, L. R. 8 Ind.
App. 220. [I. L. R. 10 Cale. 232; L. R. 10 Ind. App. 138.]

The Canada Southern Railway Company o.
The International Bridge Company, and
The Canada Southern Railway Company .
- The International Bridge Company, The Grand

Trunk Railway Company, and The Attorney-
General of Ontario.

Ontario. TeeE Lorp Craxcrrror (The Earl of Selborne).
July 4, 1883.

The questions involved in these appeals relate to the con-
struction to be put on certain acts of the Canadian Legislature
(R0 Vict. c. 227, and 22 Vict. c. 124) (allowing the incorporation
of a company to construct a bridge across Niagara, and regu-
lating powers of traffic upon it), and also to the reasonableness
of the tolls or imposts levied for the passage of traffic across the
said International Bridge. The said tolls were levied by the
company who projected the undertaking. The Canada Southern
Railway, who were users, denied the reasonableness of the tolls.
The Grand Trunk Railway Company appeared as parties, inas-
much as nearly all of the capital stock of the International
Bridge Company was held by them. Their Lordships endorse
the construction put upon the Acts below and the reasonableness
of the tolls, and affirm the decrees of the Cowt of Appeal and
the Court of Chancery. Decree of Court of Appeal affirmed.
Appeals dismissed, with costs. [8 App. Cuas. 723.]

Najban Bibi ¢
Chand Bibi.
Seetapore Division, Oude. Sir Artucr HoBuouse. July 10, 1883.

Oral gift of a lease from a mother to her daughter. Resump-
tion of the gift by the grantor. Whole question was as to
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whether the lease was a gift for life or whether, according to
the customs of the Ahbans, a tribe to which the parties belonged,
a grantor has a right to take back a gift. All the Courts
below have decided, and their Lordships now decide, in favour
of the power of resumption. Appeal dismissed, with costs.

[I. I.. R. 10 Cale. 238; L. R. 10 Ind. App. 133.]

Ward 2.
The National Bank of New Zealand, Limited,

New Zealand.  Sir Rosert Corvnier. July 11, 1883,

Principal and Surety. Action on a guarantee. Surety and
co-surety. The Bank instituted the action for the recovery of
advances made to one John King on a guarantee of Ward, the
present appellant. "Ward pleaded that at the time of making his
guarantee another guarantee to secure advances to King was
given to the bank by one John Mackintosh. Thislast guarantee
had been released by the bank on new terms, and Ward now
claimed that Mackintosh had been his co-surety, and that, the
agreement between Mackintosh and the bank having taken
place without his knowledge, his surety ought to be discharged.
Their Lordships, while agreeing that a long series of cases had
decided that o surety is discharged by the creditor dealing with
a co-surety in a manner at variance with the contract, held it
quite o different matter where it was no part of the contract of
the surety that other persons shall join in it; in other words,
where he contracts only severally, the creditor does not break
that contract by releasing another several surety. Ward cannot
claim that his surety should be discharged on the ground of
breach of contract. Although he averred in his pleas that
Mackintosh was a co-surety with him for the payment of
advances, he does not aver that the lability of Mackintosh and
himself was joint, and it might be inferred from the instruments
set out that it was not. Neither did he allege that any right to
contribution arose. Affirmed, and appeal dismissed with costs.

[8 App. Cus. 755; 52 L. J. P. C. 65.].
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Isri Dut Xoer and Another ».
Hansbutti Xoerain and Others.

Bengal. Sir Artaur Hosuouse. July 11, 1883.

Widows’ Estate.—The appellants are the male presumptive
heirs of one Budnath Koer, and they sought for a decision
against the alienability of properties purchased affer Budnath’s
death by his widows (the principal respondents). Authorities
as to *“ Stridhan,” « Life Estate,” “ Profits,” “ After Purchases,”
and “ Sacings of Widows” quoted. On these authorities their
Tordships do not think it possible to lay down any sharp defini-
tion of the line which separates accretions to the husband’s
estate from income held in suspense in the hands of a widow, as
to which she has not determined whether or no she will spend
it. They hold the view that the object of the widows in this
case in making after purchases, and their attempting to alienate
them, as well as parts of the original estate of the hushand,
evinced a desire to give the inheritance to their own heirs in
preference to their husband’s. In their Lordships’ opinion the
circumstances here clearly established that the after purchases
were accretion to the original estate, and were inalienable by the
widows for any purposes which would not justify alienation of
the original estate. Reversed. Respondents to pay costs.

(1. L. R.10 Cale. 324 ; L. R. 10 Ind. App. 150.]

Rai Balkishen Dass .
Run Bahadoor Singh.

Bengal., Sz Barves Peacock.  July 11,1883.

Action on a Solehnamalk or agreement in the vature of a com-
promise to pay back to a decree holder a debt by instalments.
Effect of provisions inserted in the deed in case of default, and
much discussion arises on the question of interest, which under
certain circumstances was to be doubled. The Lords reversed,
with costs, the decree of the Iligh Court, which had held that
stipulation for double rate of interest was a penalty, and in their
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report present a lengthy declaration of what ought to be done
by way of adjusting the accounts between the parties. Their
Lordships considered that the stipulation for double rate of
interest in the given state of circumstances was not unreasonable.
[Z. L. R. 10 Cale. 305; 13 C. L. R.392; L. R. 10

Ind. App. 162.]

Macdonald ».
‘Whitfield,

Lower Canade. Lorp Watson., July 11, 1883.

Action en Guarantie. Tegal effect of indorsements on pro-
missory notes made by directors of a company. Liabilities of
the indorsers. The appellant and respondent were directors of
the St. John’s Stone Chinaware Company, who, in 1875, were
indebted in a balance due to the Merchants’ Bank of Canada.
Appellant was president of the directors, and he had, with his
co-directors, indorsed certain of the company’s promissory notes
for $65,000 to the Merchants’ Bank. In July of that year the
company applied through the appellant for further czedit. The
request was complied with on certain conditions of guarantee
by the issue of promissory notes. The action in the present
case was brought by the respondent against the appellant to
indemnify the respondent in respect of a decree obtained
against him by the Merchants’ Bank. What was the true
legal relation in which the appellant and the respondent as
parties to these notes stand towards each other ? The respondent
contended that although neither the appellant nor himself gave
or received value for the notes, but put their respective indorsa-
tions upon them for the accommodation of the company, the
appellant, having first written his name upon the back of the
notes, has thereby become liable to him in the same manner and
to the same effect as if he had been a prior indorser upon a
proper commercial bill (Penny v. Innes, 1 Crompton, Meeson &
Roscoe, 439). It was also argued on his behalf that in the
absence of some special contract or agreement between them,
dehors the notes themselves, strangers giving their indorse-
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ments successively must be held to have undertaken the same
liabilities #nter se which are incumbent on successive holders and
indorsers of a note for value. The appellant on the other hand
contended that all the directors who indorsed the mnotes in
question must now be treated as co-sureties without reference to
the order of their signatures. The Judicial Committee, reversing
decision below, report in favour of the appellant. They ¢ see
no reason to doubt that the liabilities, infer se, of the successive
endorsers of a bill or promissory note must, in the absence of all
evidence to the contrary, be determined according to the prin-
ciples of the law merchant. He who is proved or admitted to
have made a prior indorsement must, according to these prin-
ciples, indemnify subsequent indorsers. But it is a well estab-
lished rule of law that the whole facts and circumstances
attendant upon the making, issue, and transference of a bill or
note may be legitimately referred to for the purpose of ascer-
taining. the true relation to each other of the parties who put
their signatures upon it, either as makers or as endorsers ; and
that reasonable inferences, derived from these facts and circum-
stances, are admitted to the effect of qualifying, altering, or
even inverting the relative liabilities which the law merchant
would otherwise assign them. . .. The appellant has not
attempted to establish an independent collateral agreement by
the respondent, to contribute equally with him and the other
endorsers in the event of the company’s failure to make payment
of the notes in question to the bank. He relies upon the facts
proved with respect to the making and issue of these three
promissory notes as sufficient in themselves to create the legal
inference that all the directors of the company, including the
respondent, put their signatures upon the notes, in August,
1875, in pursuance of a mutual agreement to be co-sureties for
the company. Anud in the opinion of their Lordships, that is the
proper legal inference to be derived from the circumstances of
the present case.” Their Lordships would advise Her Majesty
that the judgment appealed from ought to be reversed, and that
the action en guarantie at the respondent’s instance ought to be
dismissed, with the declaration that the appellant and the
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respondent made their several endorsements upon the promissory
notes in question, along with other directors of the company, as
co-sureties for the said company, and are in that capacity
entitled and liable to equal contributions inter se : Reynolds v.
Wheeler, 10 C. B. N. 8. 561, approved Civil Code of Canada,
Axts. 2340, 2346. Respondent is ordered to pay costs of the
appeal, and also the costs incurred by the appellant in the
Courts below. [7 App. Cas. 733; 62 L. J. P. C. 70.]

Petition of Surendra Nath Banerjea ¢. The Chief
Justice and Judges of the High Court of
Bengal.

Bengal. Sir Barxes PEacock. July 18, 1883.

Contempt of Court.—Only question was whether the High
Court had jurisdiction to commit the petitioner for a contempt
of Court in publishing a libel on one of the judges of the High
Court. Powers of Courts of Record.—Libel published out of
Court while the Court is not sitting is not included in offences
under Indian Penal Code, but is one punishable under the
Common Law of England, introduced into the presidency towns
where the late Supreme Courts were established by the charters
of justice. Several authorities cited: MeDermott v. Judges of
British  GQuiana, 5 Moo. P. C. C. (N. 8.) p. 466; Te
Champion, 2 Atk. 469 ; Rainey v. Justices of Sierra Leone, 8
Moo. P. C. 54. Acting on these cases their Lordships held that
the High Court had jurisdiction to commit the publisher of the
libel for contempt. They say nothing as to the character of the
libel or as to the extent of the punishment awarded. Petition
dismissed. [I. L. B.10 Calc. 109; L. R.10 Ind. App.171.]

Barayene .
Stuart and Another.
New South Wales. Lorp Firzererarp, Now. 7, 1883.

Appeal against rule absolute for a new trial. Very difficult
for their Lordships to sustain the rule if it was granted on the
s. Q



226 PRIVY COUNCIL LAW.,

ground of surprise alone. Mortgage suit. The frial in its
course eminently unsatisfactory. If the case had been taken
down to a second trial on the absolute order, and with reasons
given thereupon by the Chief Justice, the presiding judge
should necessarily have directed a verdict. for the plaintiff.
Their Lordships, however, report that the order of the Supreme
Court ought to be affirmed so far as it directs a new trial to be
held, not on the ground of surprise, but on the broader basis that
the trial had and the verdict were unsatisfactory. No costs.
[P. C. 4r.]

Ram Sarup and Another .
Mussumat Bela and Others.

(Two Appeals Consolidated.)
N. W. P. Bengal. Sir Arraur Hosmouse. Nov. 14, 1883,

Claim against estates. Gift. Consideration, moral or im-
moral. Appellants, who at one time lent money to a Captain
Hearsey, are now seeking to establish a right to recoup them-
selves out of his estates. The principal respondent is a Mahom-
medan lady, who was alleged to be wife to Captain Hearsey,
and the other respondents are their children. The defence of
the lady and children was that Captain Hearsey had made her
a gift of all his properties, and alleged that at the time the
appellants took the bond for the sum sued on they knew of the
alienation. Important issue thereon arose that Hearsey had
really no transferable rights in the property at the time the
money was lent. Formal ceremony accompanied gift. The
questions in the appeal were: Had Hearsey made the gift before
contracting with the appellants, and if so, viewing the relations
of the parties, was the gift invalidated by the immorality of the
consideration or the motive forit? Was the gift absolute or for
life only ? Concurrent findings that the transfer was bond fide
and absolute. This view their Lordships endorse, and also that
there was no evidence that there was an immoral consideration
to vitiate the transaction. Gift in fact unconditional, and very
difficult to treat the gift to the mother as different from that to
the children. Rule of law referred to, though not applied to
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this case, that a gift to which an immoral condition is attached
may still remain a good gift though the condition be void.
Both concurrent decrees affirmed, and appeals dismissed, with
costs. :

[I. L. R. 6 All. 313; L. R. 11 Ind. App. 44.]

Ajudhia Buksh and Another .
Rukmin Kuar and Others.

Oudh. Sir Barnes Pracock, November 17, 1883.

~ Buccession to a Talukdari, Will case. Widow’s life
estate. Acceleration of son’s estate. ZLainson v. Lainson, 5
De G. M. & G. 754. Validity of the will, which was unregis-
tered. Construction of sect. 13, Act I. of 1869, on the point
whether a will in favour of a widow was invalidated by want of
registration. The principal appellant was the eldest son of the
late Talookdar and heir-at-law, and the second appellant was the
purchaser from him of a share in the estate. If the will was
invalid he came in. The real question was whether, if the
will was invalid through non-registration as regards the widow,
was it also invalid with respect to the son, or was registration
immaterial in the case of a widow entitled to maintenance.
The respondents contended that the widow would have succeeded
to maintenance both under the Act and under the general law,
and that was the only interest, as distinet from the estate or a
share, that the widow or anyone else could take by succession.
But even if the gift to her failed, intestacy did not result either
in whole or in part. The Judicial Committee held that on the
principle laid down by Lord Justice Turner in Lainson v. Lainson,
evenif the widow was not a person who would have succeeded to
any estate if the Talookdar had died intestate, the son’s estate
was accelerated. Upon the legal construction of the will, the
appellant had no valid claim to any interest in the estate.

Appeal dismissed, with costs.
[Z. L. R.10 Cale. 511 ; L. R. 11 Ind. App. 1.]

Q2
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Emery and Others ».
Cichero.
(Slnps « Arklow” and ¢ Bunm )

ch-Admwalty Court, New Brunswick. SR JAMEs HANNEN
November 21, 1883.

Collision. Proper rules of navigation in respect to hghts
Principle in cases of t}ns kind where there has been a departure
from an important rule of navigation is:—that if the absence
of due observance of the rule can by any poss1b1hty have con-
tributed to the accident, then the party in default cannot be:
excused. - Consxdermg the dlfﬁculty occasioned by the absence -

of hghts on " board the' ‘Bunm, hich: prevented the. possibility: -
of seeing what course..she was 'steenng, their Lordshlps are of
‘opinion that it has not been ‘established that there was negli-
gence on the part of those'on board the ‘Arklow’ in not sooner
porting the helm, as it is clear she had to some extent done
before the collision.”

The judge in the Court below said that the question of lights
was immaterial when it appears that their abseuce did not cause
the collision. The Judicial Committee are unable to concur
with such a ruling. They would advise her Majesty that the
judgment should be reversed, with costs, and the “Bunin” alone
be found to blame.

[9 App. Cas. 186; 5 Asp. Mar. Law Cas.219; 53 L. J. P. C.9.]

Burjore and Bhawani Pershad o,
Mussumat Bhagana.

Oudh. Sir Rosert CoLrLier. November 23, 1883.

Claim to a Mouza. Inheritance. Is the respondent Bhagana.
(grandmother of one Pirthi Pal, deceased, who himself inherited
from Bhagana’s husband) excluded from inheritance? Customs
of the Pindi Brahmins. The claimants opposed to her are sons
of her husband’s brothers. Existence of a wajibularz, terms of
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which qualify the contention of the present appellants that :
females are debarred. . The one issue x'va_s settled .by two Courts
below in favour of Bhagana, and this is upheld in the Privy
Councﬂ with costs. The nghts of a daughter of Pirthi Pal, not a
party in this suit, are reserved in their Liordships’ judgment. Pre~
liminary point was raised in the appeal as to whether the Judicial
Commissioner was right in extending the time for giving security.
Important observations thereon. Act X. of 1877, sect. 602.
Judicial Commissioner considered ‘that provision therein Wlth‘
regard. to extendmg time for giving security (which in this case
was explained) is dlrectory only, though not - to. be departed '
from except for cogent reagon.’ - -
[IL R 10 C’alc 557 L R llInd App 7] -

Frechette o , : 3 . LR U
La Compagme Ma,nufactunere de St Hyacmthe

Lower Canada. Sir Arrivr Hormouse. November 24, 1883.

Flow of water on the river Yamaska. The parties are both
riparian owners, the respondents of the upper lands, and the
appellant of the lower land on the same side of river.

The suit was brought by the respondents, and their complaint
was that the appellant had lately erected a barrier, which pre-
vented the water flowing in due course for their benefit. The
appellant alleged that the respondents had in 1878 intercepted
the flow by enlarging a certain dyke, and the water was taken
away from his watercourse. For the purpose of recouping he
erected the barrier now objected to, so as to prevent escape of
water from himself—to form a tail-race and head of water for a
new mill which he had built. This diversion and the impinge-
ment of the head of water on the appellant’s wheels bayed back
the water on a point on the dividing line of the properties, and
so caused injury, the respondents contended, to their work-
ings. Civil Code of Canada, sect. 501, on rights to flowing
water. Servitudes. Consolidated Statutes of Canada, e¢. 51.
Rights of protection for artificial as well as natural flow.
Appellant contended that the respondents had no grant or
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title giving them rights to use the river as they did, and
they had only themselves to blame if they now got water
‘more abundantly than' they liked in consequence of improve-
ments by the landowner lower down. Their Lordslnps are of
opinion that the respondents, who were the first to alter the.
flow, had not clearly proved legal title or right to relief, and
~ that, by the augmented flow of water, the servitude of the
lower proprietor was aggravated. (Saunders v. Newman, 1 B.
& A. 258 ;. Tupling v. Jones, 11 H. of L. 290.) - Decrees belowf;
_reversed, smd action of the respondents (pla.mtlﬁs) chsmlssed .
Costs of appeal to follow result. : ‘

, [9 App O’as 170 53L J P 0 20];»

Thomas (Commss1oner of leways) 0.
Sherwood and Another ' ;

Weste) n Aust) alis. SEROBERT COL .. Nov %4, 1oes

Resumption of lands by the Crown for the purposes of a
railway. Proviso in the grant of these particular lands giving
the Crown an option of resumption. Termsof the Act, ‘ Western
Australian Railways Act,” 1878 (42 Vict. No. 31), authorizing
the construction of railways. Claim for compensation. Dis-
tinction of the land being country land and not town land.
Respondents (plaintiffs) contended that if the Crown had a
right to resume (and this was not disputed) they did not pro-
perly exercise that right, and this was the view of the Chief
Justice below. His honour also held that the notice of resump-~
tion given by the Railway Commissioner must be taken to have
been given under the 12th section of the Act. Judgment was
accordingly given for the plaintiffs. In reversing the decree,
the Judicial Committee report that the land in question was
land which the Crown had power to resume ; that the notice
given to resume was such as might lawfully have been given
in the exercise of the power of -the Crown to resume ;
and that if so, such notice must not he deemed to have been
given (as contended) under sect. 12 of the Railway Act, the
proviso of which had some appearance of being enacted expressly
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to prevent claims like the present being made.” The rights of
the Crown to resume under certain defined circumstances were
provided for in the old- grant, and these defined circumstances
were such as to preclude the application of the modern Railway
Act to the claim.  The judgment appealed agamst is Teversed,;
and judgment with costs of the defence below is ordered to be.
entered up for the appellant (defendant). No costs of appeal. -
- [9App Oas 142 53LJP015]

Abdool I{ye o
Mozuﬁ‘er.-Hossem and Another

: Bengal ”‘Lo »_D FrrzGERALD E'Noz; 30 1883

Attaehment under ) decree The decres was o'btamed agamst." "
a Zemindar, and it was sought to execute it against his heirs, L
It was sought by the decree holders to prove that transactions
conveying grants of the attached property to his heirs were
covinous and void as against them, the creditors. This view
was taken by concurrent findings of Courts below, and their
Lordships were of a like opinion according to equity and good
conscience (13 Eliz. c. 5, which may not extend to the mofussil,
though the principle has been given effect to by the High Courts).
The heba made by the Zemindar was executed for the purpose
of protecting the property from his just creditors. Affirmed.
Appeal dismissed with costs.

[I. L. R. 10 Cale. 611; L. R. 11 Ind. App. 10.]

Achal Ram 2.
Udai Partab Addiya Dat Singh.

Oudh. Sir BarNEs Peacock. Nov. 30, 1883.

Ejectment. Superior title and descent according to the strict
rules of primogeniture. Descent to a single heir amongst several
in equal degree and strict rules of lineal primogeniture compared.
Mode of succession to this estate as laid down by Government-
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rules after the confiscation of Oudh. Oudh Estdtes Act (I. of
1869)._ Effects in descen_t'whieh follow the placing of names
in the second and not in the third of the Talookdar lists. ~Their
Lords]nps are of opinion that when a Talookdar’s name was
entered in the second and not in' the -third list; the- estate,
although it descended to a single heir, is not to be considered as-
an estate passing according to the rules of hneal pmmogemture :

- He who seeks to’ turn “another out of possessmn must recover
upon the strength of his own title, and not upon the weakness
of his adversary s.. Decree gained by respondent Execution.

' Dlspossessmn of appellant by respondent The: Judlclal Com- ..

' mittee, réversing decree below, give.. ]udgment for- appella.nt;f

- with restoration to possession. Respondent to pay costs in the ,

 lower APpe]late Court and here. -~ = “~ .- K

L [I L R 10 Oalc 511 L .R 11 Ind App 51 ]

| The' Colonial Bmldmg a.nd Imfeétment Association .
The Attorney General of Quebec.
Lower Canada. Sir MonTAGUE SmitH. Dec. 1, 1883.

Attorney General of Quebec in the suit brought against the
Colonial Building and Investment Association contended that
the company was illegally incorporated. The broad question
raised was whether the statute incorporating the society (Do-
minion Act of the Parliament of Canada, 37 Vict. e. 103) was
ultra vires. Tt was sought to uphold the argument that, inas-
much as, by the British North America Act, sects. 91 and 92,
the control of property and civil rights within the province of
Quebec was left to the Quebec Legislature exclusively, and as
the society had confined its operations hitherto to Quebec, there-
fore the incorporation by the Dominion was wrong. Their
Lordships, however, saw no reason why the society, having been
originally formed to carry on business all over Canada, should
be disqualified because, up to this, they worked in Quebec alone.
Neither would they report that the association should be pro-
hibited from acting in future as a corporation within the province
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of Quebec, for if in any way it was evident that the company
had violated the provincial law there might be found proceed- *
ings applicable to such violation. Judgment of the Queen’s
Bench reversed, with costs.

[9 App. Cus. 157; 53 L. J. P. C. 27]

Ram Kirpal Shukul ».
Mussumat Rup Kuari.

N. W. P. Bengal. - Sm RARNEs PEACOCK _Deo 1, 1883.

~ Suit by appellant for mesne profits in execution of decree.
Did the decree award mesne profits, or was it to be inferred
that its intention was.to give them? Sect. 13, Act X: of 1877,
and general principles of law compared. What importance to
be given to “striking off” in execution cases? . Vide Mungul :
Pershad Dichit and another v. Grija Kant Lahiri Chowdhry, L. R.
8 Ind. App. 123. The Judicial Committee held that the decres
in execution was intended to award future mesne profits, and
that proceedings by the same parties on the same judgment
afterwards were bound by it. Wrong construction of High
Court of decree below. Reversed. Respondent to pay costs
in the High Court and here.

(1. L. R. 6 All. 269 ; L. R. 11 Ind. App. 37.]

Chaudhri Hira Singh .
Chaudhri Gunga Sahai and Another.

N. W. P. Bengal. Sir Ricaaro Coucu. Dec. 1, 1883.

" Suit for complete possession and declaration of inheritance
after partition. Arbitration as to the relative shares of members
of a family. Award. The question in this appeal was, What
was the effect of the arbitration and award as regards the appel-
lant, who, it was admitted, was deqf and dumb and incapable of
inheriting?  Appellant was one member of the family now liti-
gating, but did not submit himself to them, but, being in joint
possession, made that possession, and not the award, the founda-
tion of his claim to partition. He was not entitled by law to
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inheritance, and as he was not a party to the arbitration and
award the High Court, and now the Judicial Committee, agree
that he cannot claim advantage under it. Appeal dismissed
with costs. [L.LZ. R. 6 Al% 322; L.R. 11 Ind. App.20.].

Hurdey Narain Sahu o,
Rooder Perkash Misser and Others.

Bengal, $1x Ricmarp Coven.  Dee. 5, 1883.

_ The main question in this appeal related to the limit of right
which had been acquired. by the appellant by his purchase at
the sale in execution of & decree which he had obtained against
the father of the respondents Deendyal Lal v. Jugdeep Narain.
Singh, L. R. 4.Ind. App. 247; and Suraj Bunsi.Koer v. Sheo
Proshad Singh, L. R. 6 Ind. App 88, quoted as authorities in
support of the judgment Below and now of the report of the
Committee, to the effect that the purchaser of an unpartitioned
estate couid only purchase to the extent of the father's actual
interest or share. Subordinate point was raised as to what effect
on the decree below was produced by a new claimant to inherit-
ance being born during the progress of the litigation. The
Judicial Committee decide that there is no ground for altering
the judgment of the High Court, although it may have gone
beyond what was necessary and proper. Although not strictly
rignt, the appellant gets all that he would have been entitled to
if a partition were made. Appeal dismissed, with costs.

‘ (L. L. R. 10 Cale. 626.]

Syed Sada Kut Hossein v,
Syed Mahomed Yusoof.

(B parte.)
Bengal. Lorp Frrzeerarn. Dee. 7, 1883,

Claim to land. Heirship. The real issue in this case was as
to the legitimacy of one Mahomed Selim, whose assignee by
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purchase of interest the respondent now was. If Mahomed
Selim was proved to have the “rights of a son,” the assignee '
was now entitled to succeed to the estates which came to Selim
from his father Ameer Hossein. The appellant was uncle of the
aforesaid Ameer Hossein, and he alleged that Selim’s mother
was the wife of another man than Selim’s father when he was
born, and Selim’s consequent illegitimacy. Legitimacy upheld by
the Committee, this other marriage not being proved ; and in the
course of the judgment, an important dictum is expressed endorsing
the ruling laid down befo)e by their Lordships (vide Nawab Muham-
mad dzmat AU Khan v. Mussummat Lalli Begum; L. R. 9 Ind. )
App. 8, 18), that by Makommedan law sons, even when illegitimate,
may be legzthated by the: reoogmtlon of their father. . - ,
[I L R. 10 C’alc 663 L B. 11 Ind App 31 ]

‘ 'Hodg'ey .
The Queen
Ontario. Lorp Frrzeerarn. Dee. 15, 1883,

Billiaxrd saloon case. Conviction. Tavern open during pro-
hibited hours. Bye-laws of Liceuce Commissioners. Main
questions were, Was an Act passed by the provineial legislature
of Ontario for the regulation of the liquor traffic rendered ultra
vires by veason of either sect. 91 or sect. 92 of the British North
America Act, 1867. If the Ontario Act (Liguor Licence Act,
cap. 181, Revised Statutes of Ontario, 1877) was not wltra vires
of the powers of the province, could the provincial legislature,
instead of discharging the duty itself, delegate licencing powers
to a body of commissioners, who should draw up bye-laws, and
impos., among other penalties, imprisonment with or without
“hard labour” ? Their Lordships in their report, having drawn
attention to the distinction in detail between this cause and that
of Russell v. The Queen, 7 App. Cas. 829, which was explained
and approved, came to the counclusion that the Ontario Act, with
all its incidents, was fully within the powers of the province.
Affirmed, and appeal dismissed with costs.
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~-The follomng observatlons of the Judicial Committee rela- .
tive ‘to the powers conceded to provmezal legislatures - formed
a portlon of ‘the judgment :—*The maxim delegatus non potest
delegare was relied on. It appears to their Lordshlps, how-
ever, that. the objection thus raised by the appellant is founded-
on an entire misconception. of the true character and: position
-.of the - provincial Ieglslatures They are in ho sense dele-
gates of or:acting. under any mandate from the Tmperial par-;
liament: "When the British North" America Act enacted that-
there should be & legislature for Ontario, - a.nd that its . legis-
lative - assembly should: have: exclus1ve authonty to.make laws.
for the province and for provincial: purposes in relation to the
matters enumerated in sect. 92, it- conferred _powers not in any
senise to be exercised by delegation from or as agents of the
Imperial parliament, but authority as plenary and as ample

within the limits prescribed by sect. 92 as the Impericl parlia-
ment in the plenitude of its power possessed and could bestow.
‘Within these limits of subjects and area the local legislature is
supreme, and has the same authority as the Imperial parlia-
ment, or the parliament of the Dominion, would have had under
like circumstances to confide to a municipal institution or body
of its own creation authority to make bye-laws or resolutions as
to subjects specified in the enactment, and with the object of
carrying the enactment into operation and effect.”

[9 dpp. Cas. 1175 63 L. J. P. C. 1.]
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Baboo Narota,m Das v,
Baboo Sheo Pargash Smgh

Oudh SIR BARNES Pracock: Feb 5, 1884

Bond executed by a Talookdar hypotheea‘cmg an estate or
Talooka while it was still under management, and under the
operation of the Encumbered Estates Act (Act XXIV. of 1870).
Bond invalid within the meaning of sect. 4, clause 3. Decision
of both Courts affirmed, with costs.

[L. L. R. 10 Cale. 740; L. R. 11 Ind. App. 83.]

The Union Steamship Company of New Zealand
Limited 0.
The Melbourne Harbour Trust Commissioners.

Victoria. Sir Roert Corrier. Feb. 6, 1884.

Liability of the Melbourne Harbour Commissioners for
damages to a ship by a cable and dredge which the appellants
alleged were megligently moored. Principal questions were
whether proper nofice of action had been given and whether
such notice was necessary. Harbour Commissioners set up
defence that the alleged damage was caused after the passing of
the Melbourne Harbour Trust Act of 1876, and that proper
notice of action pursuant to sect. 46 of that Act was not
delivered to them. Swith v. West Derby Local Board, 3 Com.
Pleas 423; The Eastern Counties and London & Blackwall
Railway v. Marriage, 9 H. L. Cases 82. The view of the
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defence, viz. want of notice, was sustained below and in their
Lordshlps Judgment Appeal dismissed, with costs.”
‘ [9App Cas. 365 83 L. J. P, 0'59]

Laws and Others 0.
Smith, :
The g8, ¢ Rlo Tmto ”»
(V. 1ce-Adm1ra1ty Court.)
Qibraltar. SR JAMEs HanneN, Feb. 9, 1884

Axrest of a ship for debt mcurred for coals (supphed to prevmus '
owner of ship). “Necessariés.”” Was there maritime lien, or if
50 can it be enforced against the:subsequent owners of the ship,
viz., the (Appellants). Cases on “Maritime lien” reviewed.
The Neptune, 3 Knapp 94; The Two Ellens, L. R.-8 A. & E.
345; 4 P. C. 161; The Bold Buccleugh, 7 Moo. 267. Vice-
Admlmlty Act (1863), 26 & 27 Vict. o. 24, 5. 10, sub-s. 10,
and kindred enactments. The Judicial Committee, reversing
the decision below, come to the conclusion that there is nothing
from which it can be inferred that by the use of the words ¢ The
Court shall have jurisdiction” the Legislature intended to create
a maritime lien with respect to necessaries supplied within the
possession. A ruling to this effect was long ago decided by
this tribunal in the case of the ‘“ Neptune.” Reversed, with
all costs here and below.

[9 dpp. Cas. 356; 53 L. J. P. C. 54.]

Moung Hmoon Htaw v.
Mah Hpwah.
Rangoon. Sir Ricaarp Couca. Feb. 9, 1884.

Suit by a wife (respondent) for maintenance. Buddhist laws
of marriage and divorce in Burmah. Burmah Courts Act, 1875,
s.4. Husband to provide subsistence for a wife where she has no
property of her own. Property of married persons if each have
some is separate and joint: Does a wife living apart at her own
expense contract herself out of her rights. Authorities in
Burmese law. The Judicial Committee declare that where the
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wife has mamtamed herself they have not found any: authonty
for saying that she can sue her husband for maintenance for the’
‘period during which she’ ‘has doné™ 0. Havmg regard to the
Burmese law as to the ‘property of married persons, their
‘Lordships do not see in the facts of this case any ground in
equity or good conscience for making the. appellant ha.ble for
,mamtenance Reversed, with costs. :

[I. L. R. 10 Cale. 777 L R u Ind App 109]

Thakur Ishn Smgh v
Baldeo Smgh '

Oudh Sm A.‘RTHUR Honnost Feb 12, 1884

Devoluhon of estate 'Vahdlty of a partmular instrument
ef‘t‘ectmg a transfer of the: property in favour of the respondent.
Rival claims of two-brothers. ' 1st. 'Was a document executed
by a deceased Talookda,r (elder brother 0 £ ‘the partles) a transfer
deed to operate énter vivos, or was it & will answering the definition
of a will given in sect. 2 Act 1. of 1869, to operate only after
his death. 2nd. Did an impartible estate descend according
to the Mitacshara law of primogeniture, or did it descend
according to rules sanctioned by family usage. What effect (if
any) should be given to reservation in the instrument of a life
interest. Effect (if any) of the word  Tamlik” (assign)
ocourring in it, and effect (if any) of the document being
stamped as a deed. Analysis of sects. 11 and 19 of Act I, of
1869. Allegation of undue influence and revoeation. Tmport-
ance of the Talooka being entered not in the No. 3 Talookdar
list of estates which contains the primogeniture estates, but in
the No. 2 list containing the estates which go to a single heir.
Did other family property follow a line of devolution different
from that of the Talooka. Their Lordships agree with the
Court below in considering the document a will and not a
transfer which would operate at once on execution and, there-
fore, by its terms could not take effect. They also decide that
the law of primogeniture does mot prevail, and on all his
points the appellant fails. Appeal dismissed, with costs.

[Z L. R. 10 Cale. 792; L. R. 11 Ind. App. 135.]
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Rao Bahadur Singh ».
Mussumats Jawahir Kuar and Phul Kuar (vudows
of Balwant Singh).
(Ex parte.)

Ajmere. Sir Roperr CoLrier. Feb. 16, 1884.

Right of the Rajah of Masuda to resume, at will, a Sub
Taluka or Jaghire, granted to the ancestor of a certain fenant
on death of the tenant without issue, or without adopting an
heir., Hawalah tepure. Answers of the Durbars held in
Rajputana on the question. No positive law on the subject
among Rajpoot clans. Balance of evidence against any custo-
mary right. Affirmed. ‘ "

{Z. L. R. 10 Cale. 887 ; L. R. 11 Ind. App. 75.]

Kali Krishna Tagore ».
Golam Ali Chowdhry.

* Bengal, Sie ArtaHur Hoswouse, Feb. 20, 1884,

Assessment of accrefed Jand. Was it to be at Pergunnah
rates or any other rate, or was the assessment, as contended by
the respondent, to be the same as the rate levied for the parent
land. Construction of Bengal Regulation (XI. of 1825).
Both Courts, and now the Judicial Committee, agree that the
rate should be the same as that of the parent land. Affirmed,
with costs. [P. C. dr.]

Gooroo Das Pyne ».

Ram Narain Sahoo and Another.
(Ex parte.)

Bengal, Sir Barnes Peacock. Feb. 21, 1884,

Right of respondents (plaintiffs) to execute a decree for con-
version of timber against 4 stranger thereto. Previous litigation
before her Majesty in Council (12th December, 1873). Oune of
two brothers only being mentioned in the decree as liable. Could
a second brother (who obtained the money for the sale of the
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timber, and who held a share with the first brother of certain.
‘attached propeérty) be made liable, and could the execution be
levied by the sale of the property of both brothers. Limitation
Act (IX. of 1871), 5. 118. Right within six years to sue. The
previous litigation- in the Privy Council resulted in the decision
against the other brother, now deceased. Their Lordships, sus-
teining decree below, now held that execution might proceed
against the surviving brother, who had benefited by the sale of
the timber, and had not handed over the money received by
him to his brother’s widow. The respondents had a right to
follow the proceeds of the timber, and to recover the amount
from the appellant.

[I. L. R. 10 Calc. 860; L. R. 11 Ind. dpp. 59.]

Alimuddi Howladar and Others ».
Babu Xali Xrishna Thakoor.

Bengal.  Sir Ropert Covnier. Feb. 22, 1884.

Claim of the respondent (a landlord) to recover Khas possess
sion of land which, since a Pottah and Kubulyut were executed,
have accreted fo the Chur of the appellants. Default of the
appellants in not filing & Dowl Kubulyut, and in raising no
objections to measurement before action filed. Affirmed, with
costs, subject to a modification in the measurement of the land
in favour of the appellants, on the basis of the original Pottah
and Kabulyut. [Z. L. R. 10 Cale. 895.]

Kishna Nand ».
Kunwar Partab Narain Singh.

Oudh. Sir Ricnawp Coven. Feb. 23, 1884.

Suit for further mesne profits than were decreed, and interest,
upon recovery of villages (repossession of which was ordered
by her Majesty in Council, June 26, 1879). Character of
Ouster—two sets of mesne profits. The present respondent
was not the person who received the mesne profits, and only
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came into possession of the estate upon its being released by
Government. Liabilities of relative defendants. No rules
obliging Courts to give interest. Both Courts agree not to
allow if, and the Judicial Committee support their exercise of
discretion, and their decision not to allow more than a portion
of mesne profits. Act XV. of 1877, 2nd Schedule, Art. 109.
Explanation of mesne profits in Civil Procedure Act (XIV.
of 1882) s. 211, discussed.

[Z. L. R. 10 Cale. 792; L. R. 11 Ind. App 88]

Rai Bishen Chand ».
Mussumat Asmaida Koer.

[Ex parte.]
Bengal. Sik Artrur Hosnouse. March 1, 1884,

Transfer, or deed of glft by the head of a joint family, a
grandfather, to an only grandson, passing over the grandson’s
father. Was it made as a fraud upon creditors, or was it
made (to save the wasting of an estate by an extravagant father)
in good faith and with a proper provision for creditors. Appeal
by a creditor of father against widow, the grandson now being
dead. Mitacshara law. Transfer viewed in the light of a par-
tition agreed to by the father, who received valid consideration.
The contention that the gift was to a class—* grandchildren®—
and that, some being unable to take not being borm, it was
invalid for the one grandchild born, fails. Certain sections of
Indian Succession Act, 1865, cited, inapplicable: Hurdey Narain
v. Rooder Perkask, L. R. 11 Ind. App. 26, quoted as illustrating
a similar gift made from similar motives. Affirmed. Appellant’s
claim fails. [I. L. R.6 Al 560; L. R, 11 Ind. App. 164.]

Jonmenjoy Coondoo v.
Watson,
Bengal. Siz Ricrarp Covenr.  March 1, 1884,

Principal and agent. Importance of words in a power of
attorney given by a depositor of securities to the bankers with
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whom he made the deposit. The words of the power were
“ negotiate, make sale, dispose of, assign and transfer, or cause
to be procured and assigned and transferred, at their or his
discretion, all or any of the Grovernment promissory notes.”
The appellant was placed in possession of a note: for 20,000
rupees in return fora loan to respondent’s attorney. Inthisparti-
cular case the authority to sell did not give an authority to endorse
and pledge. Discussion on case of The Bank of Bengal v.
Macleod, 5 Moore’s Ind. App. 1; 7 Moore P. C. 85 ; are words
used in a power of attorney to be construed conjunctively or
disjunctively ? Maxim of Lord Bacon— Copulatio verborum
indicat acceptationem in eodem sensu.” The Judicial Committee
dismissed the appeal, with costs, holding with the High Court
that there was no authority to pledge the note, and that the
appellant had no title to it.

{I. L. R. 10 Cale. 901; L. R. 11 Ind App. 94.]

Jugol Kishore ».
Maharajah Jotindro Mohun Tagore and Others.

(No. 51 of 1881 and No. 2 of 1882.)
(Two Consolidated Appeals.)

Bezzga?. S1r Barnes Peacock.  March 18, 1884.

Sale in execution of a decree. Did the whole estate pass, or
only a widow’s interest. Shivagunga Case, 9 Moore’s Ind. App.
604, quoted to show that for some purposes a whole estate is
occasionally vested in a widow absolutely, though in some respects
it may be for a qualified interest. The Court was at liberty to
look at the judgment to see what passed. The words right,
title, and interest may have a different meaning, according to
the nature of the suit and of the decree under which the sale takes
place. Bisto-Beharce Sapoy v. Lalla Byjnath Pershad and others,
16 W. R. 50. The Judicial Committee, affirming decree below,
find that in this case not only the widow’s right, but the whole
interest in the estate, passed under the sale. Decrees of High
Court affirmed, with costs.

[L. L. R. 10 Culc. 983; L. R. 11 Iud. App. 66. ]
R 2
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Haji Abdul Razzak ».
Munshi Amir Haidar.
Oudh. Sir Roperr CoLLier. WMarch 14, 1884.

Will ease. Two questions arise. 1st, Was it necessary, by
the provisions of the Oudh Talukdars Aect, Act 1., 1869, s. 18,
and also Act VIII. of 1871, that the will should be registered ?
and 2nd, was it registered ? Their Lordships agree with the
Judicial Commissioner that the will was not duly registered,
and had no operation as far as the Taluk was concerned. As
far as the personal property was concerned, however, it had an
operation, inasmuch as the parts of the will relating to it did
not require to be registered. Affirmed, with costs.

(L. R. 11 Ind. App. 121.]

Rajah Rup Singh .
Rani Baisni and The Collector of Etawah.

Bengal. Sir Barnes Pracock. March 22, 1884,

Succession. Rights of a male collateral heir, the appellant, to
succeed to an ancient raj and impartible estate, in a joint and
not a separate family, superior to the right of a widow accord-
ing to Mitacshara law. Cases on this head are all reviewed in
the suit of Makarani Hironath Koer v. Baboo Ram Narayan
Singh, 9 Bengal Reports, 274; vide also Chintwmun Singh v.
Nowlukho Kowari, L. R. 2 Ind. App. 263, 270; vide also, as to
admission of evidence of custom, The Marquess of Anglesea v. Lord
Hatherton, 10 M. & W. 218. The Judicial Committee reverse
the decrees of both Courts below, declare in favour of the title
of the male collateral, and that the law of succession, accord-
ing to the Mitacshara, was not modified by a custom in favour
of a widow. Appellant to have costs in the lower Courts, and
of this appeal.  [I L. R. 7 4l 1; L. R. 11 Ind. App. 149.]
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Gokuldoss Gopaldoss v.
Rambux Seochand and Another.

Court of the Resident, Hyderabad. Sir Ricuarp Coucw.
March 22, 1884,

Mortgage suit. The principal respondent (a mortgagee and
the plaintiff) was decreed possession of nine mortgaged houses.
The appeal dealt with a claim for three of these. TPurchase by
appellant of mortgagor’s right, title, and interest, with notice
of prior mortgage. Payment by the appellant of all charges on
the prior mortgage. Mortgage, however, not extinguished by
him. Condition that mortgagor should recoup the payment of
first mortgage before the respondent could claim under his
(second) mortgage from the purchaser (viz., the appeliant).
Held by the Judicial Committee that the doctrine of Toulmin
v. Steere, 3 Mer. 210, is not applicable to Indian mortgage
transactions, except as to law of justice, equity, and good con-
science. Held, also, modifying decree below, that the appel-
lant (the owner, through purchase of an ulterior interest, and
who paid off the earlier mortgage debt) was not in the same
condition as the mortgagor, and therefore that he had a good
defence to the suit for possession of the three houses. As the
appellant has failed on the question of the validity of the
mortgage to respondent, there would be no order as to costs.
Doctrine of Madras case, Ramu Naikan v. Subbaraye Madali, 7
Mad. H. C. Reports, 229, upheld. [Thiswas the first appeal heard
by the Privy Council from the assigned district of Hyderabad. ]

[I. L. R. 10 Cale. 1035; L. R. 11 Ind. App. 126.]

Letterstedt (now Vicomtesse Montmort) ».

Broers (as Secretary to the Board of Executors of
Cape Town) and Another.

Cape of Good Hope. Lorv Brackwurn. March 22, 1884.

Mrusts case. This was an appeal by the appellant (the
plaintiff) against part of a judgment of the Supreme Court of



246 PRIVY COUNCIL LAW.

11 July, 1879, an order of the 14 September, 1880, and a
judgment of 2 July, 1881. The appellant was the only
daughter of Jacob Letterstedt, a maltster and brewer, who died
in 1862, leaving her a large amount of property, which came
in from several businesses. This property was vested on the
girl’s behalf in the hands of “the Board of Executors of Cape
Town,” a body incorporated by an ordinance of the Cape
of Good Hope. They were empowered to act as executors and
trustees, and were to have remuneration for so acting. The
appellant had in her suit demanded an account for a long series
of years and the removal of the trustees, and alleged that the
trustees had wrongly administered the trust. Counsel for the
respondent Broers stated that he was ready to submit to inquiry,
but inquiry was one thing and an account in the difficulties of
this case another. Iffect of a compromise in 1872, Their Lord-
ships held that mala fides had not been proved. They considered
that the compromise was binding. Therefore that much of the
first judgment should stand. As regards the second order, their
lordships held that it should be varied by declaring that the
plaintiff was entitled to an inquiry as to how much she held in
her own right absolutely and how much was only to be enjoyed
in ber life. The final judgment refused the removal of the
executors. 'This ruling their Lordships, looking to the difficult
and delicate duties which may yet have to be performed, and
taking all the circumstances for the welfare of the beneficiaries
and of the trust estate into consideration, agreed to recommend
her Majesty to reverse. They would order the removal of the
trustees, but (inasmuch as the appellant had failed to prove
her main contention of breach of trust against them) their
Lordships ordered her to pay her own costs. As the trustees
were wrong in resisting an inquiry concerning the profits, and
as their removal is necessary, they are also to bear their own
costs. A third party, the second (nominal) respondent; who
represented the interests of reversioners, is to have his costs out
of the estate. [9 dpp. Oas. 3715 53 L. J. P. C. 44.]
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The Trustees of St. Leonard, Shoreditch .

The Charity Commissioners (in the matter of the
Scheme for the Management of the Chanty
Commission Foundations). A

The Lorp Cuancerror (The Eary oF SerBorye). March 25,
1884.

Objections to the scheme of the Charity Commissioners were
raised on the grounds that in reality the charity was a denomi-
national one under the meaning of sect. 19 of the Endowed Schools
Act of 1869, 32 & 33 Vict. c. 56, and the 7th section of the Act of
1878, 86 & 87 Vict. o. 87, and also that under the meaning of
the 9th section of the Act of 1869 the Commissioners had no
power to employ endowments (which before the scheme were
used for the education at school of girls and boys) in the
creation of exhibitions. The Judicial Committee after elabo-
rate discussion of the meaning of the word ‘ founder” and
of the specific regulation in the Acts as to “express terms”
(written instruments or statutes being required to make any
§chool denominational), also after declaring their inability to
find any solid reason for saying that the application of endow-
ments to exhibitions was not within the powers of the Commis-
sioners, recommended her Majesty to approve the scheme.

e : [10 4pp. Cas. 304.]

The Oriental Bank Corporation v.
Richer & Co. and Another.

(Consolidated Appeals.)
Mauritivs. Sir Arraur Hosuouse. March 29, 1884.

Bankruptey case. Two questions. Was the adjudication of
bankruptey passed against Frederic Richer and Co. a valid
adjudication against Frederic Richer, w/o was the sole member of
that firm, and who himself was the petitioner for bankruptey.
The Judicial Committee were of opinion that a merely formal
defect in the order afforded no ground for annulling the:
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adjudication. It did not injure anybody. The other question
was, whether under sections 40, 43, and 50 of Ordinance No. 33
of 1858 (Mauritius) a creditor could challenge the validity of an
adjudication against his debtor (who being a trader has been
made bankrupt on his own petition) on the ground that he has
not made it appear to the satisfaction of the Court that his estate
is sufficient to pay his creditors at least 5s. in the pound clear of
all charges of prosecuting the bankruptey. Their Lordships
bolding that the words of the ordinance “ made to appear to the
satisfaction of the Court” pointed to the view that the judge
should satisfy himself as to the requisite solvency of the estate.
The use of that language in the ordinance indicates rather a
satisfaction in the personal discretion of the judge than a
judicial process on which issues may be taken and appeals
presented. It was not provided by the ordinance that creditcrs
should attend the adjudication, and it is not intended that they
shall in any way put in issue the fact of qualified solvency.
Their Lordships uphold the decision of the Supreme Court and
pronounce the adjudication final. Both appeals dismissed.

[9 dpp. Cas. 413; 53 L. J. P. C. 62.]

Hettihewage Siman Appu and Others ».

The Queen’s Advocate (Nos. 83,316 and 83,320
respectively, and on the cross action in
appeal, No. 83,320).

Ceylon. Sir Artrur HoBuouse. April 7, 1884.

The main question raised in these appeals is whether the prin-
cipal appellants (defendants) are entitled to recover by claim in
reconvention damages from the Crown for alleged breach of certain
engagements or representations made by the Government on the
occasion of the annual sale of arrack rents in the central pro-
vince, upon faith whereof the principal appellants are said to
have purchased the privilege for one year of selling arrack rum
and toddy within certain arrack rent divisions in Ceylon, and
to have executed a bond to the Crown securing payment by
monthly instalments; or whether they are liable to pay the
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balance remaining unpaid of the purchase money. "In the ,
second appeal, & further question was raised, whether, even if
not entitled to damages, they are not at least (as having been -
led into mistake by representations of the vendor) entitled to
resist performance of the agresment to pay the purchase money,
so far as regards two instalments remaining unpaid. In the
cross appeal, the Advocate General submitted that the judgment
of the Supreme Court giving damages to the principal appellants
on account of the refusal to issue a licence for a particular
tavern in accordance with a contract should bereversed. An-
other question in the cross appeal was whether the Crown Advo-
cate could be sued at all. Authorities quoted at some length on
liability of the Crown to be sued. The suits were originated by
the Crown for balances due on two rents, and the defendants, the
principal appellants, claimed a set-off, alleging, as stated above,
that the Crown had broken its engagements to them in connec-
- tion with the arrack rents, and that they have suffered damage
which they are entitled to bave ascertained in these actions, and
to enforce against the Crown in reconvention. In action 83,316
the distriet judge found that the defendants had suffered dam-
age to the extent of Rs. 4,500, and therefore that the Crown
could recover only the amount of rent, minus the damage, viz.
Rs. 25,283. 34 cents. In action 83,320 he found that the
defendants had suffered damage to the extent of Rs. 70,000,
which exceeded the claim of the Crown by Rs. 39,783. 66 cents:
He then set the results of the two actions against one another,
and made a single decree condemning the Crown to pay the
defendants the sum of Rs. 14,500. 32 cents. The Crown
appealed to the Supreme Court in both actions, and that Court
made separate decrees. In action 83,316 they held that the
defendants had not made out any case in reconvention, and
they decreed to the Crown the whole sum claimed by them. In
action 83,320 they held that the defendants had proved damages
to the extent of Rs. 37,031.-25 cents, which exceeded the claim
of the Crown by Rs. 6,814, 91 cents, and for that sum they
gave the defendants a decree. The defendants have now
appealed to her Majesty in Council from both decrees of the
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Supreme Court, seeking in effect to restore the decision of the
district judge. The Judicial Committee dismissed the appeals
and the cross appeal, holding that there was no breach of
covenant by the Crown over the sale of the arrack rents, and no
contract had been proved at all in reconvention; that damages
had, however, been incurred by the appellants, and were pay-
able by the Crown in respect of the non-issue of a licence for
the tavern which was, as has been said, the subject of a contract.
The judgment of the Supreme Court on that head would also be
affirmed. "With respect to the other question, the Judicial Com-
mittee decided that, although not introduced by the Roman
Dutch law into Ceylon, the suing of the Crown by a subject had
now become recognized law in that island. Hendrick v. The
Queen’s Adrocate, 4 Cey. Sup. Court Rep. 76; Fernandes v. The
Queen’s Advocate, ibid. 77. The case of the colony of Natal, vide
Palmer v. Hutchinson, 6 App Cas. 619, distinguished.

) [9 4pp. Cas. 571.]

The Queen ».
Williams,

New Zealand. Sir Ricuarp Couvcn.  April 9, 1884.

“Snag” case. Petition of right under New Zealand Crown
Suits Act, 1881, s. 87. Steamship at anchor in a harbour
which was under the control of the executive Government
settled with the fall of the tide on a “snag,” and was so dam-
aged as to fill with water and sink. Alleged negligence on the
part of Government officers in not removing the “snag.” Their
Lordships thought that there was evidence, if it was properly
left to them, from which the jury might conclude that the exe-
cutive Government, by their servant, the harbour master, had
notice of danger at this point, such as to make it a want of
reasonable care in them in not inquiring by their servants what
that danger was. Definition of * public works.” Was the
negligence within the provisions of the Crown Suits Act, sect.
387, sub-sect. 37 Their Lordships held that it was. Parnaby v.
Lancaster Canal Co., 11 A. & E. 230; Mersey Docks Trustees v.
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Gibbs, L. R. 1 Eng. & Ir. App. 93; Jolliffe v. The Wallasey
Local Board, L. R. 9 C. P. 62. The verdict below, and the
decision. of the Supreme Court refusing a new trial, are both
upheld. [9 dpp. Cas. 418; 53 L. J. P. C. 64.]

Petition of Doty in Re Brandon’s Patent (im-
provements in lights).

Lorp Warson., June 10, 1884.

Patents Act of 1883, ss. 25, 113. This was a petition craving
leave tobeallowed tolodge & petition to extend letters patent within
“siz months” or in less than six months of the expiry of the patent.
The 25th section of the 1883 Act laid it down that petitions in
future should be lodged six" clear months before the expiration
of the letters patent. The petitioner now, however, submitted
that the petition, though out of time, ought to be received, as
sect. 113 of the 1883 Act made a provision that any right con-
ferred by the provisions of the older Act (5 & 6 Will. IV. c. 83)
on patents granted under that Act was not affected by the new
statute. Among the old rights was that declaring that a peti-
tioner might apply for extension, and no limit of time for pre-
sentation before expiry was named. Their Lordships reported
in accordance with the prayer of the petition. The result will
be that the six months limit mentioned in the 1883 Aect will not
be binding till all letters patent granted under the old Act have
wholly lapsed, i.¢., in 1897.

[9 dpp. Cas. 589; 53 L. J. P. C. 84; 1 Cut. Pat.
Cas. 1547

Narpat Singh ¢.
Mahomed Ali Hussain Khan.

Oudh. Sir Barnes Peacock.  June 10th, 1884.

Suit to obtain possession of a Mouzah, a non-Talukdari estate,
and for a declaration of the invalidity of a deed of sale of the
said Mouzah in respondent’s favour. Both Courts below found
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the deed valid, and that the vendor was in possession of her
faculties at the time of the execution, The estatés of three
brothers were confiscate? at the time of the mutiny, in which
two of the brothers were killed. The appellant was the sur-
viving brother. After confiscation, the Government divided
certain of the family property into separate portions, viz. one part
for the son of the first brother, one part for the widow and son
and daughter of the second brother, and one part for the appel-
lant. The children of the widow died, and she alienated by the
deed of sale her portion and that of her children to the respon-
dent, and soon afterwards she herself died. Thereupon the
appellant instituted proceedings to prove his title to inheritance
as heir to the son of the widow. The Courts below (and the
Judicial Committee approve the decisions) found that the appel-
lant could not prove his claim. The son in question was only a
sharer or joint owner with his mother and sister in the property,
and any arrangement he may have made with the appellant was
ineffectual. On his death and that of his sister, the mother
became sole owner and could alienate. Affirmed, with costs.
[Ind. L. R. 11 Cale. 1.]

Dyson and Another 2,
Godfray.

Jersey. Sir Roserr CoLiier. June 13, 1884,

Action arising out of a contract and sub-contract for the
States market at Jersey. Does a- right of set-off or claim by
way of compensation exist in Jexsey law? Vide La Clocke v.
La Cloche, . R. 3 P. C. 136; L. R. 4 P. C. 325. Le Geyt’s
Laws of Jersey (ed. 1847), vol. IL. pp. 412, 414, 415. DBasnage,
p. 89, art. 21. Terrien (ed. 1578), b. VII. cap. 6. Pothier,
Obligations, vol. I. part 8, cap. 4, par. 628. Upon a review of
these decisions, the Judicial Committee come to the conclusion
that the right of set-off does, prevail, if it is for what is called a
liquid debt. Il fant 3° que la dette qu’on oppose en compensa-,
tion soit liquide. Une dette est liquide lorsqu’il est constant
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qu’il est dt, et combien il est di, cum certum est an et quantum .
debeatur. Une dette contestée n’est done pas liquide ; elle ne peut
étre opposde en compensation, & moins que celui, qui oppose,
n’en ait la preuve & la main, et ne soit en’état de la justifier
promptement et sommairement.”” Pothier, Obligations. The
Judicial Committee consider the Royal Court was right in
deciding that the appellant Dyson, or in his default the second
appellant, was indebted to his sub-contractor, now deceased, but
represented by the respondent who administered his estate for a
certain amount, but also hold that the Court should have dealt
with the appellant’s claim for set-off or compensation. The
order below would be reversed as to a large portion of the
amount stated in the decree, and the case would go back for the
Court in Jersoy to consider and determine whether appellants’
counterclaims are in whole or in part liquid debts, or debts
“sncontestées ou du moins incontestables,”’ as alleged by the ap-
‘pellants, and to proceed further in the cause as may seem just.
No costs. [9 dpp. Cus. 726; 53 L. J. P. C. 94.]

Rajah Amir Hussan Xhan v,
Sheo Baksh Singh.

Oudh. Sir Barxes Peacock.  June 20, 1884.

Jurisdiction of particular Courts. Act X. of 1877, 5. 622, as
amended by Act XII. of 1879, s. 92. (Act XIII. of 1879.
Effect also of sect. 21.) Suits for possession of property on re-
demption of mortgage. Court of the Judicial Commissioner.
Second appeal. An appellate Court, District Court of Sitapur,
having given a final decree, the Judicial Committes decide that
there was no second right of appeal to the Judicial Commis-
sioner, unless there was an illegality in jurisdiction or material
irregularity below. Reversed, with costs: 7¢/ Ram v. Harsukh,
L L. R. 1 All. 105; Ex parte Lakhykant Bose, I. L. R. 1
Cale. 180.

(Z. L. R. 11 Cale. 6; L. B. 11 Ind. App. 287.]
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Raja Ajit Singh ».
Raja Bijai Bahadur Singh and Another,
(Appeals and Cross-Appeals.)
Oudh. Sir Ronegr CoLLier. June 24, 1884,

Accounts between neighbouring Talookdars, one of whom was
a money-lender, and the other, Bijai, a person of feeble intellect
and likely to be easily influenced to borrow money by artful
persons. Hypothecated property. Tinding of undue influence,
a finding of facts of two Courts. The lender Ajit Singh, and
the manager of the estate, act together in the transactions.
Extraordinary powers given to manager. Consideration for
‘deeds. The appeals. are in two suits, one against the weak-
minded Talookdar and his wife, and the other a cross-suit by
these two persons against the money-lender Talookdar. Their
Lordships. agree. to recommend her Majesty to direct that de-
crees below, Wlnoh directed the cancellation of the deeds of sale,
but held that Bijai had received some consideration, and that
the deeds should remain as security till it was paid, should be
varied by directing accounts of the borrowed moneys to be taken
on a basis still more favourable to the weak-minded Talookdar
and his wife, the respondents and cross-appellants (vamely,
that the conditions of cancelment should be not the repayment of
moneys proved to have been received by the manager, but of
sums granted personally to Bijai, or of sums borrowed by the
manager in the course of a prudent management of the estate),
and these two are given the costs of the appeals.
[Z. L. B. 11 Cale. 61; L. R. 11 Ind. App. 211.]

Plimmer and Another ».
The Mayor, Councillors, and Citizens of the City of
‘Wellington.

New Zealand. Sir Artaur Hosrouse, June 25, 1884,

Compensation for equitable right acquired in land. The
buildings on the land on the foreshore of Wellington Harbour
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were originally erécted by one John Plimmer, the appellants’
lessor, with the permission of the Government. In the opinion
of the Judicial Committee, Plimmer must be taken to have held
the ground under a revocable licence, to use it in his capacity of
a wharfinger, until the Government requested Mr. Plimmer to :
enlarge his warehouses and jetties for the purpose of landing
coolies and goods. By thus giving him reason to believe his
occupation would be permanent, the licence had ceased to be
revocable, and he acquired a legal perpetual title to the jetty for
the purposes of the original licence; and if the ground was
wanted afterwards for public purposes, it could only be taken
from him by the Legislature. The respondents claimed that
the land became vested in them by the “ Wellington Harbour
Board and Corporation Land Act of 1880.” Their Lordships
did not agree with the decision of the Supreme Court, and in
their judgment quoted numerous authorities : Rumsden v. Dyson,
L. R. 1 H. L.129; Gregory v. Mighell, 18 Ves. 328 ; Pilling v.
Armitage, 12 Ves. 78; Winter v. Brockwell, 8 East, 308 ; Lig-
gins v. Inge, 7 Bing. 682. They were discussing a statute
which gave power to take away land jor compensation. The ap-
pellants had acquired a right and title in the land, and the
interest in it would carry compensation under the Public Works
Acts of 1880 and 1882. Declaration in favour of appellants
made, with costs of appeal. _
[9 dpp. Cas. 699 ; 53 L. J. P. C. 105.]

Bani Ram and Another ».
Nanhu Mal,

N. W. P. Bengal. Sir Ricuarp Couch. June 25, 1884,

Question of interest. Interest to be added to the decree for
payment of a debt. Proper interpretation to be put upon a
final order of the subordinate Court of Aligarh in the matter.
Erroneous re-adjudication of the High Court on the question of
limit within which interest was to be paid. The Judicial Com-
mittee reverse High Court decree, declaring that the High
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‘Court could not, in a'later stage of execution proceedings, re- -
adjudicate on an order not appealed against. Ruling in Ram
Iirpal Shukul v. Mussumat Rup Kuari, L. R. 11 Ind. App. 87,
followed. Reversed, with costs below, and here.

[L. R. 11 Ind. App. 181.]

Mackellar (Manager of the Natal Bank) .
Bond.

Natal. Lorp Watsox. June 25, 1884,

Action to enforce the suretyship of a wife under a mortgage
‘bond given to the bank. Separate estate at marriage. By
Natal law, a woman cannot be bound as a surety, even where
she executes the deed under her own hand, unless she specifically
renounces the right to plead thé privileges secured to her by the
senatiis consultum Villeianum, and another rule of law de authenticd.
Limits of a power of attorney given to her husband. Had he
‘authority to renounce these privileges for the wife ? The bond
in question was executed in favour of the bank by one Granger,
‘under a power of attorney given him by the husband, who in
turn held a general power of attorney from the wife. Granger
made the renunciation of privileges for the wife, and the ques-
tion now was whether that renunciation was tantamount to a
renunciation by the wife herself. The Court below held, and
the Judicial Committee endorse the view, that neither the hus-
band nor his attorney had any power to impose an obligation of
suretyship on the wife, nor -to renounce the protection which
Natal law gave her against the consequences of entering into
such an obligation. There are no express words in the power
of attorney to the hushand, giving the husband such authority,
nor do there appear to their Lordships to be any words from
which it can be fairly implied that the lady had in view the
renunciation of her legal privileges, or that she intended to
convey any authority to renounce them on her behalf. The
deed was therefore void. Aflirmed with costs.

[9 dpp. Cas, 715; 83 L. J. P. C. 97.]
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Gunga Pershad Sahu ».
Gopal Singh.

Bengal. Sir Barwes Peacock. July 2, 1884,

* Invalid sale in execution. Property advertised for sale in
execution to meet a debt due by the respondent to appellant.
Agreement made between the parties to have sale postponed is
filed in the wrong Court. Meanwhile the sale is proceeded with
in another Court (the District Court), and the appellant buys
the estate at a price below its value. Suit by respondent to have
the sale declared invalid. Concurrent decrees of both Courts
below that the appellant could not have the advantage of his
purchase. This decision the Judicial Committee sustain, and
direct the sale to be set aside and possession given to the
respondent. The decree of the High Court is affirmed, but
slightly varied in the terms under which it declared that before
possession is given the debt (with interest) due to the appellant
under his decree and certain other debts due to the appellant’s
father are to be met by the respondents. Possession to be with-
out wasilat. Appellant to pay costs of appeal.

[Z L. R. 11 CaZ. 136.]

The Commissioner for Railways .
Toohey.

New Soutle Wales. Sir Ricuarp Covcu.  July 12, 1884.

Action for damages for loss of a husbhand who was killed by
a tram-motor. Provisions of New South Wales Tramways Acts,
22 Viet. No. 19, sects. 100, 115, and 141, and 43 Vict. No. 25,
sects. 3—5&. Powers and liabilities of the Commissioner for
Railways under these Acts. A jury below had given a verdict
for the appellant. A rule for a new trial was granted on two
grounds:—(1) ‘Was not the weight of evidence such as to show
that the Commissioner should be held liable where there was
negligence in the use of a steam-motor in consequence of

8, 3
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which the respondent contended her husband had been killed ?
(2) Was the use of steam-motors on tramways lawful? The
Judicial Committee refused to reverse the rule on the first
ground, but. held as to the second that the use of steam-motors
was lawful. As the appellant had failed to show that the order
for a new trial ought to be reversed, he would have to pay
the costs of the appeal.

[9 App. Cas. 7205 53 L. J. P. C. 91.]

David Guillan Clark ».

John Guillan Clark and Jane Lawrence by her next
friend George Clark Allen.

Victoria. Sir ArTHUR HoBmOUSE. July 12, 1884.

Validity of a sale of the testator’s estate to one who has been
nominated an executor. Distribution of estate. Allegations
(against a son of a person deceased) of wrongful dealing in the
distribution of the deceased’s estate and property to the other
members of the family. The plaintiffs (respondents), who
brought the suit, are the youngest children of the testator.
The appellant is the eldest son. In 1864 John Clark (the
testator) took his two sons John and George into partnership
in his tannery business. In January, 1866, on the sudden and
simultaneous deaths of John and George, David became the
surviving partner. The impeached transaction is the purchase
from the representatives of John and George of the partnership
assets and the sale of the business. One of these representatives
had also been nominated with David as co-trustee and guardian
of the interests of the testator’s infant children. When the
news of John and George’s deaths arrived, David had to con-
sider his position, and was advised by counsel that if he wished
to continue the business he had better not prove the will, and
that arrangements should be made for winding up the business.
Counsel also suggested that a fair arrangement might be entered
into with the representatlves of his brothers for the purchase of
their shares, but that in such a case it was essential that he
himself should not be one of the representatives. In point of
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fact he never did prove the will. Moreover, he renounced by
deed the office of trustee and executor, and never acted as if
following either of those characters. At the same time, if such
an arrangement was not arrived at he held himself open to act
as executor. 'The co-trustee proved the will, and this co-trustéee
and the representative of George, with the sanction of adult
beneficiaries, after much negotiation sold the partnership to
David at a price arrived at after valuation. .Years have elapsed
since the transaction, and now on the original partnership
deed—made, of course, with joint consent as to value by the
partners years before the sale—coming to light, it was sought
by the plaintiffs to contend that they were entitled to more than
they received. The Supreme Court declared the sale invalid.
Their Lordships reversed this decision. They could not agree
that a sale was to be avoided merely because when entered
upon the purchaser may, at his option, become the trustee of the
property purchased, though in point of fact he never does
become such. Their Lordships, being of opinion that there was
no trace whatever of unfair dealing or misrepresentation in any
of the transactions, declare that the suit should never have been
brought, and pronounce in favour of the appellant.

[9 4pp. Cas. 7335 63 L. J. P. C. 99.]

Madho Pershad 2.
Gajadhar and Others.
[Ez parte.]

Oudh. Sk Roserr CoLruier. July 12, 1884.

Mortgage. Notice to mortgagor. Suit to obtain possession of
a village after alleged foreclosure. Their Lordships affirm the
decision of the Judicial Commissioner that the requirements of
Regulation XVII. (sect. 8) of 1806 with respect to notification
to the mortgagor had not been adequately complied with. Such
due notice in proper form essential and a condition precedent.
See Norender Navain Singh v. Dearke Lal Mundur and Others,

6 L. R. Ind. App. p. 18.
[1. L. R. 11 Cale. 111 L. R. 11 Ind. App. 186.]

s2
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The Canadian Central Railway Company .
McLaren,

Ontario. Lorp WATSON. July 12, 1884.

Action for damages ciused by sparks coming from a railway
engine and setting fire to a timber yard. Precautions taken on
Canadian railways to prevent danger of fire from engines.
Was there defective construction of the smoke stacks of the
engine. The jury below declared in favour of the plaintiff
respondent, and heavy damages were assessed. A rule for a
new trial was discharged, hence the appeal here. Negligence.
Admissibility of evidence. Decisions below affirmed, with costs.

Tn this case a petition to dismiss the appeal on the ground that
the Court of Appeal in Ontario was not a Court competent to grant
an appeal to England, now that a Supreme Court of Final Appeal
in Canada was established, was heard and dismissed in March,

1884, [P. C. 4r.]

Partab Narain Singh <.
Trilokinath (No. 12 of 1882).

Oudh. Sir MonTauE Syith.  July 23, 1884.

Heirship. Revocation of will. Suit by the respondent,
Trilokinath, to succeed to certain estates which belonged to the
late Talookdar Maharajah Sri Maun Singh. District judge of
Fyzabad dismissed the suit. The Judicial Commissioner re-
versed this decision and sustained Trilokinath’s claim, a result
directly opposed to the report of the Judicial Committee to her
Majesty in a former suit before them, viz., Makarqjal Pertab
Narain Singh v. Maharanee Subkao Kooer, L. R. 4 Ind. App.
228. (Vide also ante, p. 54.) Trilokinath now contended that
appeal did not bind him as he was a minor when it was decided,
and also on the ground that the manager of the estate was not a
party to it.  Res judicata. The Judicial Committee now reverse
judgment below, and holding that the judgment against the
Maharanee in the former suit binds Trilokinath, to whom she
had alienated the property without power to do so, direct the
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present suit to be dismissed. The true heir having come to thé
Talukdari under the provisions of Act I. of 1869, an Act framed
by the deceased Talookdar himself at a later date than his will,
in which he only expressed his desire for that “ present time,”
and which he had revoked. The nonjoinder of the manager did
not affect the validity of the former judgment of this Board.
Respondent to pay costs below and here.

[L. L. R. 11 Cale. 186; L. R. 11 Ind. App. 197.]

Kali Das Mullick ».

Kanhya Lal Pundit (and on his decease, Behari Lal
Pundit) and Others.

Bengal. Sir Ricaarp Covcn. July 23, 1884.

Construction of an Ikrarnama and deed of gift. TReasons for
gift. Performance of religious ceremonies, and to provide sup-
port for donee. ILimitation (Articles 134 and 144 of Act XV.
of 1877). Was the deed of gift invalid ? Passages from the
Mitacshara and other authorities quoted with respect to the
necessity or otherwise of the donee getting possession and
transfer of the gift in order to secure the validity of the deed of
gift, and complete the title. Their Lordships, reversing decrees
below, report that the gift was valid, and that the appellant,
husband of the donee, was entitled to possession of the property
in suit with mesne profits, and to all the costs incurred.
Respondent, Pundit, to pay costs of the appeal. This was one
of five suits, and was a test appeal, as later on (2ide Order in
Council, Nov. 18, 1885—P. C. Ar.) the same result as in this
appeal was followed in the four other suits.

(L L. R. 11 Cale. 121 ; L. R. 11 Ind. App. 218.]

The Deputy Commissioner of Rae Bareli ¢.
Rajah Rampal Singh.
Oudh. Sir Ricuarp Couch. Nor. 14, 1884.

Claim of a mortgagee to possession. Construction of the
mortgage. Effect of certain Hindustani words—yeh” (this),



262 PRIVY COUNCIL LAW.

“kabya karke” (having taken possession), and “si wakt” (at
once)—in the instrument, which was executed in return for a
debt of Rs. 50,000. The question was whether the mortgagee
(or rather the manager of his estate—the appellant) could, accord-
ing to the construction of the whole of the deed, take possession a¢
once of certain villages on failure to pay instalment ; or whether
words in the later portion of the instrument conveyed that the
villages could only be taken possession of subject to the consent
of the mortgagor (now represented by the respondent), and
whether, if this was so, a sale of some of the property for the
debt was the only remedy. Construing the deed as a whole, the
Judicial Committee reversed the decree, with costs, of the Judicial
Commissioner, which was based on the alternative theory; their
Lordships holding that there was a right to possession given first
on failure to pay instalment, and that then the contingent words
came in with effect, but only applied thus far, namely, that if
the mortgagor, after possession by the mortgagee, objected to the
latter applying the rents in reduction of the principal and
interest, the mortgagee might sell the mortgaged property and
other property which was brought into the security to satisfy
the debt. This was the comstruction arrived at by the sub-
ordinate judge, and was the right one.

[I. L. R. 11 Cale. 237 ; L. R. 12 Ind. App. 1.]

Bishenman Singh and Others ».
The Land Mortgage Bank of India.

Bengal. Sk Artur Hovnouse. Noe. 18, 1884.

Validity and limit of a sale in execution. Jurisdiction. Did
the decree of the District judge affect the whole of the property
mortgaged ? Doubts raised as to the validity of a sale, and as
to whether the decree of the Subordinate Court or that of the
District Court should predominate. Judicial Committee affirmed
decree below, holding with the High Court that the subject-
matter of the first suit was drawn up into the second suit before
the District Judge, and that his decree should prevail; and
further, that his decree affected the whole property mortgaged,
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and that his jurisdiction to order execution was clear. Remarks
of the Lords on the wrongful practice of placing irrelevant
matter on the record. Certain costs ordered to be disallowed on
account of this improper insertion. Appellants to pay costs of
appeal. [Z. L. R. 11 Calc. 244; L. R. 12 Ind. App. 7.]

Sri Rajah Row Venkata Mahipiti Gangadhara
Row ».

Sri Rajah Row Sitayya and Others.
Madras. Sir BArNes PeEacock. Nov. 21, 1884,

Heirship. Alienation. Validity of an adoption. Their
Lordships agree with the lower Courts, and decide that the suit
was barred under Act X. of 1877, as being res judicata upon an
issue raised in a cause previously tried in a court of competent
jurisdiction. Kiishna Behari Roy v. Bropwari Chowdhrance, L. R.
2 Ind. App. 285, and other authorities cited. Affirmed, with
costs. Costs incurred by irrelevant matter in record disallowed.

[1. L. R. 8 Mad. 219; L. R. 12 Ind. App. 16.]

Thakur Rohan Singh ».
Thakur Surat Singh.

Oudh. Lorp FrizeeraLp. December 6, 1884.

Ejectment suit. Right to resumption of villages claimed by
a Talookdar on the one hand, claimed by appellant on the other.
Under proprietary title. Ownership on mere resumable tenancy.
Onus. Oudh Sub-settlement Act XXVI, of 1866. What was
the title at the time of the confiscation of Oudh? The Govern-
ment of India did not in their confiscation intend any such
injustice as an absolute confiscation of rights except.in the case
of Talookdars who had committed crimes. Evidence of alleged
prescription.  Principal parties to the alleged agreement for
tenure not called as witnesses. Remarks on their absence. No
evidence to establish the nature of the grant which, it was said,
was made long prior to the mutiny. The Judicial Committee
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decide the case on the facts alone, not on the law, and agree
that the appellant, who was defendant below, failed to establish
his claim under a proprietary title to undisturbed enjoy-
ment. He is not protected by any sub-settlement, nor has the
Government, either at the confiscation of Oudh or later, ever
recognised his rights. There was no more than a lessee’s right
established, subject to resumption by the landlord with proper
notice. Affirmed, with costs. [Z. L. R. 12 Ind. App.52.]
[This case was twice argued before their Lordships’ Board.]

Gunga Pershad Sahu ».
Maharani Bibi.

Bengal. Sir ArTHUR Hosuousg. December 11, 1884,

Amount of interest recoverable on a mortgage bond executed
by a guardian on behalf of a minor. Conditions of mortgages
for loans to benefit infants’ estates regulated by Act XL. of
18358, 5. 18. No proof of “legal necessity’ to warrant a high
rate of interest. Skinnerv. Orde, L. R. 7 Ind. App. 210. Agree-
ing with the High Court that the rate of interest, 18 per cent.,
mentioned in the bond, was. untenable, and that 12 per cent. was
adequate, the Judicial Committee affirmed the decision below,
with costs.  [1. L. R. 11 Cale. 379 ; L. R. 12 Ind. App. 47.]

Ramdin ».
Kalka Parshad.
(Two Appeals Consolidated.)
(Ex parte.]
N.-W. P. Bengal. Lorp Firzcerarp. December 11, 1884,
Limitation. Suits to enforce a mortgage (not under seal)
against certain immoveable property, and against the mortgagor’s

person and his other properties. The mortgagor had bound
himself and his properties, but ten years elapsed from the time



Cases decided during 1884. 265

when the mortgage became payable before the suit was instituted.
The Judicial Committee, agreeing with the Court below, held
that the suit against the person was barred by limitation in
three years (Act IX. of 1871, sched. 2, arts. 65, 182), but the
right of the mortgagee to enforce his demand "sigainst the mort-
gaged property, being under the twelve years’ limit, remains,
by reason of art. 132 of the same schedule. ~Affirmed.

[I. L. R. 7 4ll. 502; L. R. 12 Ind. App. 12]

Rajah Run Bahadoor Singh ».
Mussumat Lacho Koer, and

Mussumat Lacho Xoer ».
Rajah Run Bahadoor Singh.

Bengal. Sir RoBert CoLLier. December 13, 1884.

Suit to recover from a brother’s widow possession of her late
husband’s property, on the ground that the brothers had been
joint in estate. Cross-appeal by the widow. The issue whether
the brothers were joint or separate had been determined by the
Subordinate Judge in an early suit brought by one brother
against another. There had also been a determination on the
point in a rent suit brought by the widow in the Moonsiff’s
Court. Their Lordships reported their opinion that the brothers
had become separate in estate, but they held that the question
was not res judicata in favour of the widow by either of the above
decisions, Act VIIL. of 1859, sect. 2, and Act X. of 1877,
sect. 13.  Vide Krishna Behari Roy v. Brojeswar: Chowdhranee,
L. R. 2 Ind. App. 285. So far as that point was concerned,
the High Court’s decree was erroneous. Their Lordships held,
however, that, the brothers being separate, and on the merits
generally, the widow was entitled to a Hindu widow’s estate.
The plea of res judicata was against the widow, but as she
gained her claims on the other point, she would be granted costs
in both the appeal and cross-appeal, although both are dismissed.

(1. L. R. 11 Cale. 301 ; L. R. 12 Ind. App. 23.]
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Hastie ¢.
Pigot.

Bengal, | 'Lom) FrirzeeERALD.  December 17, 1884,

Libel. Petition of Hastie, the defendant, in a libel case, for
leave to appeal against a decision of the High Cowrt for damages.
Points at issue. 'Was the occasion on which the libel was pub-
lished privileged ? If the occasion was privileged, has the
privilege been lost by any evidence of ill-will or indirect or
wrong motive on the part of the defendant, or has the plea of
justification been proved ? Their Lordships abstain from making
any unnecessary observations on the evidence in the cause. They
content themselves by refusing leave to appeal, on the ground
that their Lordships did not see sufficient reason for questioning
the finding, on the fa.cts, of the High Court.

[L. L. R. 11 Cale. 451.]
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Duffett ».
McEvoy.
[ Bz parte.)

Victoria. Liorp BLAcKBURN. February 5, 1885’.‘

Jurisdiction. “Due delivery” of a bill of costs. English
Solicitors and Attorneys Act (6 & 7 Viet. ¢. 73, s. 87), Victorian
Act (Common Law Procedure Act), s. 396, compared. What
are limits of time for delivery under particular circumstances ?
The Supreme Court had discharged a rule nisi obtained by the
appellant to set aside an order directing him to deliver his bill
of costs in a suit for dissolution of marriage, the respondent
having been the petitioner therein. The peculiar circumstance -
of the case here was that 600/ was first paid by the client
during the trial, and that he had then given a promissory note
for the balance. Subsequently (five years afterwards) he took
out a summons for his bill of costs to be delivered. To this
objection was made. The Judicial Committee considered, with
the Court below, that the provisions of the Colonial Act gave
jurisdiction, even after a lapse of time, to order a bill to be
delivered. Thus the Committee affirmed the decree below.
Their Lordships, in so affirming, merely say this—that at
present the order appealed from was rightly made, and that the
attorney must deliver his bill, and then the Court will say what,
if anything, is to be done if an application is made by the
attorney, when the bill is delivered, to be allowed to argue that
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the Court should not (considering the payment by promissory
note and the lapse of time) direct the bill to be taxed.
[10 App. Cas. 800; 54 L. J. P. C. 25.]

Rani Bhagoti 2.
Rani Chandan.

Central Provinces. Sir Ricaarp Coucn. February 7, 1885.

Second Appeal. Decree of Lower Appellate Court upheld.
Claims to villages by two widows, the villages in question
having been left by their late husband. Validity of an agree-
ment and of an award of arbitrators arranged for in order to
settle matters between the litigants. Alleged disqualification
of younger widow (the respondent) to inherit a half share, on
the ground that she had been living separate from her husband
before his decease, and was therefore only entitled to main-
tenance. Award made to this effect. Judicial Committee,
reversing decree of Judicial Commissioner, but affirming that
of the Lower Appellate Court, held that award was binding
and could not be disturbed. Respondent to pay costs.

[L. R. 12 Ind. App. 67 I. L. R. 11 Cale. 386.]

The Russian ss. ¢ Yourri” «.
The British ss. ¢ Spearman.”

Constantinople. TLorp Bracrsurx. Iebruary 10, 1885.

Collision. Neglect of 34, cap. 2, of the Danube Commis-
sioners’ Rules for the navigation of that river. The Court
below held both steamships to blame. The rule being that
vessels going down the river Danube should keep to the right
bank, the “ Yourri” was to blame in going down by the left
bank instead of hugging the shore on the right in the mist
which prevailed. The *Spearman” was held to blame for
having an absence of lights coming up the river, and that
decision had not been appealed against. Judgment below
affirmed, with costs. (10 4pp. Cus. 276.7
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Harris 2.
Davies.
New South Wales. Sir Barwes Pracock. February 10, 1885.

Action for slanderous words. One farthing damages. Certi-
ficate for costs. Refusal of Prothonotary to tax. Can plaintiff
be awarded a larger sum for costs than he has recovered as
damages? Statute 21 James I. c. 16, 5. 6. 'Was this statute
impliedly repealed by Colonial Statute, 11 Viet. No. 18,s. 1°?
The statute of James, if in force, would debar a successful
plaintiff in whose favour the jury had found a verdict with
damages less than 40s. from recovering any further sum for
costs. The question was whether this statute was still in force
in New South Wales? Had Colonial Legislature power to
repeal the English Act? Their Lordships are of opinion that
the Colonial Legislature had the power to repeal the statute of
James if they thought fit, and they are also of opinion that,
looking at the first section of 11 Vict. No. 13, it was the inten-
tion of the Legislature to place an action for words spoken upon
the same footing as regards costs and other matters as an action
for written slander. Under these circumstances, their Lordships
think that the statute of James, as regards an action for words,
was impliedly repealed by the act of the Colonial Legislature.
Judgment of the Supreme Court upheld, with costs.

[10 dpp. Cus. 279; 64 L. J. P. C. 15.]

Powell 2.
The Apollo Candle Company.

N. 8. Wales. Sir Rosert CoLLiER. February 13, 1885.

Is section 133 of the Colonial Customs Act of 1879 (42 Vict.
No. 19), ultra vires of the Colonial Legislature? Imperial Statute
and Constitution Act (18 & 19 Vict.), granting legislative powers
to New South Wales. Was the first named Act w/fre vires of the
powers granted by the Constitution Act? Ixceptions from the
levy of duty. The Queen v. Buralk, 3 L. R. App. Cas. p. 889,
and Hodge v. The Queen, 9 L. R. App. Cas. p. 117, quoted with
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respect to the delegation of power to, or the circumseribing of power
of a local legislature. The action was brought by the respon-
dent company to recover back from the appellant, as collector of
customs, a certain sum which the appellant had demanded as
duty leviable by law on fifteen casks of stearine imported by
the respondent, which sum the respondent thereupon deposited
in the hands of the appellant ascollector. Is stearine a dutiable
commodity ? TIs it a substitute for candles, which are dutiable ?
The Judicial Committee, reversing judgment below, held that
the duties which were levied under an Order in Council by the
authority of the Local Act were properly leviable, and that the
section in dispute was not uléra vires. Appellant to have costs

of demurrers below, and of this appeal.
[10 A4pp. Cas. 2825 54 L. J. P. C. 7.]

Fanindra Deb Raikat .
Rajeswar Dass alias Jagadindra Deb Raikat.

Bengal. Sir Ricuarp CoucH. Feb. 14, 1885,

Claim to -an estate which formed a portion of the Kuch Behar
property. Sir William Hunter’s account (Hunter’s Gazetteer)
of the Kuch Behar Dynasty and Territory cited. Alleged title
of respondent by adoption and by an Angikar-Patra (agreement)
and will. Customs by which the Baikunthpur family are
governed, and by which succession to the Raikat is provided
for. Family, although Hindus, governed to some extent by
customs at variance with Hindu l