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In another column we publish an interesting account by
Sir Charles Hibbert Tupper of the proceedings before the
recent Commission of Enquiry into the damages from wrong-
ful arrest suffered by British sealing vessels in the North
Pacific and Behring Sea. The following mof in connection
with the Commission deserves to be recorded. The
story runs in this wise: A certain member of the i -1l
fraternity in Ottawa, who is something of a wag, met one of
the eminent counsel engaged in the Arbitration proceedings
immediately after the latter's return from the Pacific Coast.
«] am glad to see you back again,” said the Ottawa man,
« did they treat you well in Victoria?” ¢ Most hospitably,”
replied the eminent counsel, ‘“but the proceedings were
tedious and we were really stuck there too long!” “Idon't
wonder at that,” rejoined he of Ottawa, “ the locus sigi/li has
always been regarded as a very proper placc to stick at,
you know!”

The Law Society of British Columbia recently adopted
the report of a committee appointed to arrange a redistribu.
tion of the sessions of the Courts of that Province by which
appeals are to be heard at Vancouver as well as at Victoria,
as follows: A full court of two judges to sit at Vancouver,
for hearing interlocutory appeals in cases commenced by a
writ of summons issued out of Vancouver or Westminster
registry, also appeals from County Courts of Westminster and
Vancover, such court to sit five days prior to sittings of Full
court at Victoria. Circuits to be rearranged in such a way
that all judges can attend at the full court at Victoria, that
no judge shall be away from his place of residence for a
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greater period than three weeks. As far as consistent with
this, assizes should be arranged so as to enable counsel to
attend as many Courts as possible. But the committee think
that assizes might be held at Nanaimo and Victoria concur-
rently with those at Vancouver and Westminster.

The Albany Law journal alludes to the message of the Gov-
ernor to the Legislature, urging the propriety of biennial ses-
sions, wherein he refers to the fact that in other States the
Legislature convenes only once in two years, and that there has
been 1io disposition to return to the yearly meeting. He thus
continues: “Thisis alarge State and its interests are enormous
and diverse, but these do not justify or even excuse the large
number of confusing, expensive and unnecessary laws passed
at every session. They serve no proper purpose whatever,
and their tendency is to unsettle and mislead, even if they
contain nothing more objectionable. The legitimate needs of
this State can be provided for in a shorter time than is gener-
ally consumed, and the chief hope arising from protracted
sessions and the passage of unnecessary laws is that the
people may in their next constitution conclude to correct both
with biennial sessions.” Our contemporary says the profes-
sion there will say “ Amen” to these declarations, and that
the trend of public orinion all over the Union is unmistak-
ably in favor of fewer Legislative sessions. We commend
these remarks to the powers that be in this country.

« Of the making of books there is no end,” sighs the
much-canvassed and long-suffering lawyer. We predict,
however, that he will not grumble on being asked to pur.
chase the newly announced Annual Digest of Canadian
Cases, by Mr. C. H. Masters and My, Charles Morse. This
Digest will mark a new era for Canada, and indicates an im-
portant forward movement in the unification of the laws in the
various provinces of the Dominion. It will, in this connection,
be the.most important law bock that has yet been announced
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in this country. We are glad that this work has been
undertaken by two gentlemen so well qualified for the
task,

Mr. Masters, who is a Nova Scotian, took his degree -of
¥L.A. at Acadia College in 1876, was called to the Bar in 1877,
and, having practised in St. John for some years, was in
1886 appointed assistant reporter of the Supreme Court, and
1n October, 1893, became chief reporter. He assisted Mr.
Justice Burbidge in his preparation of the Digest of the
Criminal Law of Canada, in 1890, as also Mr. Justice
Taschereau in the preparation of his work on the Criminal
Law of Canada, Mr. Morse, also from Nova Scotia,
is the son of Charles Morse, Q.C., Judge of Probate for the
County of Queens, N.S. He graduated in law at Dalhousie
University, being prize man in 1885, in which year he was called
to the Bar of Nova Scotia. In 1888 he was appointed reporter
of the Exchequer Court by Sir John Thompson, then
Minister of Justice. Mr. Masters has shown his capacity
as ~ book maker in connection with the works already
referred to. As to Mr. Morse, it is not necessary that we
should say much as to his ability. Those who have from
time to time read his ¢ Causerie” i. this journal have
already formed a very high opinion of his legal attainments,
his research, his extensive reading, his scholarship and
marked ability as a writer.

We have no doubt but that the forthcoming work will
add largely to the reputation of both these gentlemen. Hav-.
ing every reason to be proud of the judges of the Dominion,
we shall all be glad to see the result of their labors collected
and arranged by members of the professsion so well qualified
for the task. The Digest, whkich will be published annu.
ally by the Canada Law Journal Company, Toronte, will be
modelled on “ Mew's Annual Digest,” and no expense will be
spared in making it a credit to the publishers as well as the
editors, '
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BEHRING SEA CLAIMS COMMISSION.

A return furnished the U.S. House of Representatives in
1896 gives a statement of the number of seals taken for all
purposes on the seal islands during the years 1870 to 1889,
both inclusive, together with the respective amounts paid by
the lessees each year as rental and tax for the privilege; *
as also the number of seals taken by the lessees of said
islands since 1890, the amounts received by the Government
from the said lessees in return for the privilege of taking
seals on the islands, and the amounts which remain due to
the Government and unpaid by the lessees on account of this
privilege during the same years.t

The figures showing the catch of seals on the part of
pelagic sealers sailing from British Columbia, and contained
in the last report of the Canadian Department of Marine and
Fisheries, are: in 1889, 35,310 1890, 43,325; 1891, 52,365 ;
1892, 49,743 ; 1893, 70,592; 1894, 95,048 ; 1895, 73,614.

It was in 1886 that the United States attempted to assert

i
Seals Rental and ! Year Seals Rental and
taken. tag, H ' taken. Tax.

23,773 $101,080 00 || 1880.. .. iuuili| 105,7181$317,504

teersesseess| 102,060 322,863 38 || 1881......000....) 105,003 316,885
1872, 000 heaee.| 1088190 307,181 12 j} 1882...... .00k, 90.812{ 317.295
1873, . 000000naa| 109,1770 327,081 25 vvoveed 790500 251,895
1874, 0vv.cainvo| 110,585 317,494 75 18840 00veneaens] 105.434] 317,400
1875.0.0 .00 00| T0B460| 317,584 00 || 1885.. .......c..) 105,024 317,489
18760 ue.ivvees| 04,057 291,155 50 |; 1886 .uvniiiinn 104,521 317 452
1877 ciaenne 84,3100 253,255 75 || 1887.. ... iih | 1037600 317,500
1878. .. ..o 0| 109,323 317,447 50 || 1888.........0.0| 103,304] 317,500
187G, v evsveeesl 110,511 317,400 25 [ 188g...evevene. ] 102,6171 317,500

Amounts
due and
unpaid,

Seals Amounts
taken, paid.

1BGO. 1 verrne . wrrrisasnaeseserearersrenssesns]| 20,005 1$269,673 881§ 47,403 00
IBGI. v vveraiiananrrascranervsssiosrrssrarsnss| 13,482 46,749 23| 133,628 64
1802 vessranrsnriiasvssesisicrsrsienrnesanesed 7,549 23,972 6o| 108,686 52
EB03 caereririinaenis Ceee 7500 | vavensean.| 132,187 50
1804 1 reosarentnionsisiariniasassssiscaneense] 16,031 214,208 37
L T T EE TR TR TR 204,375 00

PRBSSRUEE - s aa 4 wmeme e




Behring Sea Claims Commission. 261

exclusive jurisdiction over the eastern portion of Behring
Sea, and so to prevent any competition in the sealing busi-
ness on the part of pelagic sealers (thosetwho hunt on the
waters) with the United States lessees of the Pribilov
Islands.

Sealing vessels from British Columbia were consequently
in 1886, and subsequently in 1887-188¢, seized by United
States revenue cutters, when found sealing in these waters,
though at great distances from land.

The result of the Behring Sea Arbitration under the treaty
of 1892, was an award in 1893 prescribing regulations
respecting the hunting of fur seals in the Pacific, and a
decision on the part of a tribunal of jurists that the United
States of America, by interfering with British ships outside
of the threemile limit in Behring Sea, had violated the
principles of international law.

In answer to specific questions submitted the Award de-
clared that :—

By the Ukase of 1821, Russia claimed jurisdiction in the sea
now known as the Behring Sea, to the extent of one hundred
Italian miles from the coasts and islands belonging to her,
but in the course of the negotiations which led to the con-
clusion of the treaty of 1824 with the United States, and of
1825 with Great Britain, Russia admitted that her jurisdiction
in the said sea should be restricted to the reach of cannon
shot from shore, and it appears that, from that time up to the
time of the cession of Alaska to the United States, Russia
never asserted in fact or exercised any exclusive jurisdiction
n Behring Sea, or any exclusive right to the seal fisheries
therein, beyond the ordinary limit of territorial waters. That
Great Britain did not recognize or concede any claim, upon
the part of Russia, to exclusive jurisdiction as to the seal-
fisheries in Behring Sea, outside of ordinary territorial waters ;
that the body of water now known as the Behring Sea, was
included in the phrase * Pacific Ocean,” as used in the treaty
of 1825 between Great Britain and Russia; that noexclusive
rights of jurisdiction in Behring Sea and no exclusive rights
as to the seal fisheries therein, were held or exercised by
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Russia outside of ordinary territorial waters after the treaty
of 1825, and that the United States has not any right of pro-
tection or property in the furseals frequenting the islands of
the United States in the Behring Sea, when such seals are
found outside the ordinary 3-mile limit.

Article VIII of the treaty was as follows: * The high
contracting parties having found themselves unable to agree
upon a reference which shall include the question of the lia-
bility of each for the injuries alleged to have been sustained
by the other, or by its citizens, in connection with the claims
presented and urged by it, and, being solicitous that this sub-
ordinate question should not interrupt or longer delay the
submission and determination of the main questions, do
agree that either may submit to the arbitrators any question
of fact involved in said claims and ask for a finding thereon,
the question of the liability of either government upon the
facts found to be the subject of further negotiation.”

The following among other facts were found in pursuance
of this provision:

“(1) That the several searches and seizures, and the
several arrests of masters and crews, were made by the
authority of the United States Government. The questions
as to the value of the said vessels, or their contents, or either
of them, and the question asto whether the vessels mentioned
in the schedule to the British case, or any of them, were
wholly or in part the actual property of citizens of the United
States, have been withdrawn from, and have not been con-
sidered by the tribunal, it being understood that it is open to
the United States to raise thec2 questions, or any of them, if
they think fit in any future negotiations as to the liability of
the United States government to pay the amounts men.-
tioned in the schedule to the British case.

*(2) That the seizures were made in Behring Sea at the
distances from shore mentioned in the schedule annexed.

“(3) That the said several searches and seizures
of vessels were made by public armed vessels of the United
States. (A.) That in all the instances in which proceedings
were had in the district courts of the United States resulting
in condemnation, such proceedings were begun by the filing
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of libels; that the fines and imprisonments were for alleged
breaches of the municipal laws of the United States.

Following the award it was subsequently decided in
California, in the case of the Schooner “La Ninfa " (Mr.
Justice Hawley), that the statutes of the United States,
under the provisions of which the seizures took place, apply
only to the waters within three miles of United Staes territory.

In 1894 negotiations led to a lump sum offer of $425,000
on the part of the Executive of the United States, subject
to approval of Congress, by way of damages for the seizures
mentioned.

The United States Secretary of State on the 13th day of
February, 18g5, wrote as follows to the Secretary of the
Treasury :—

SIR,—* In the annual message of the President, transmitted
to Congress at the opening of the current session, appears a
statement that an understanding had been reached with Great
Britain ‘for the payment by the United States of $425,000
in full satisfaction of all claims which may be made by Great
Britain for damages growing out of the controversy as to fur
seals in Behring Sea, or the seizure of British vessels engaged
in taking seal in those waters.’

The message adds: ‘I am convinced that a settlement
upon the terms mentioned would be an equitable and
advantageous one, and 1 recommend that provision be made
for the prompt payment of the stated sum.’

The correspondence in regard to that understanding, and
a report of the undersigned in support of the President’s re-
commendation, were transmitted to the Speakerof the House
of Representatives, on December 21, 1894, pursuant to a re-
solution of that body dated December 15. Jopy thereof is
annexed.

I have now the honor to request that you submit to the
Speaker of the House of Representatives, as soon as may
conveniently be, an estimate for the appropriation of the sum
recommended by the President for the purpose stated, the
same to be included in the Deficiency Appropriation Bill.

I have tbe honor to be, ete.”
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A discussion in the House of Representatives took place,
of which there was prepared at the British Embassy at Wash-
ington a precis dated Feb. 23, 1895, which is here re-produced :

PRECIS OF DEBATE IN HOUSE OF REPRESENTATIVES, FEBRUARY 23, 1893,

‘The Honse being in Committee of the whole for the cansideration of the
General Deficiency Rill :—

Mr. Breckenridge moved an amendment, providing ior the payment of
$425,000 to Great Britain in full satisfaction of all demands for damages grow-
ing out of the controversy between the two Governments as to the fur-seals in
Behring Sea.

There was no question, he said, that under the dscision of the Arbitrators
the United States should pay something. It was objected that the amount
agreed on was excestive, in view of the fact that the claiims were in part hased
on consequential damages, which in the case of the “ Alabama,” were not
admitted. But there was a clear difference between the cases. In the case of
the “ Alabama” the wrong was the indirect act of the Government, and in the
present case it was the direct act. And further, in the present case, a rule was
agreed on which allowed consequential damages. Judgment had been given
against the United States, and the on'y question left was the assessment of
damages. Leaving out the consequential damages, there would remain a
claim, practically undisputed, for $227,000, on which interest would have to be
paid for seven vears, if the matter was referred to a Comunission, and in addi.
tion there would be the expense of having Arbitrators.  The bargain was not
a bad one, and, on broader grounds, it did not become the United States to go
down to the tavern and denounce the Judge, as litigants sometimes do who
have lost their case. The right course was to settle the matter at once, and
remove it as a cause of disagreement between the two peoples.

Mr. Cannon {Republican) was not opposed to the payment unless it re.
versed a principle already settled. The Arbitru‘ors only decided the question
of fact as to seizure and warning out ; the question of the amount of damage
and the ownership of the vessel was left open for future negotiation. As to
prospective damages, it had been decided in the case of the * Alabama” that
they could not properly be made subject of compensation.  As to the guestion
of ownership, it was clear from the evidence (Mr. Foster's statement, pub-
lished in the last Senate Document, p. 164) that the great majority of the
vesseis seized were owned by Americans. The mos- that could fairly be con-
ceded was $103,000. .

Mr. Hooker (DDemocrat) denied that the analogy with the “ Alabama” case
held good. The vessels were equipped in Canadian waters for the purpose of
prosecuting what was now conceded by both parties to have been a lawful act,
and the Uni.ed States was responsible for whatever damages ensued from
their seizure. It was not improbable (hat if the matter were referred toa
Commission, the United States would have to pay a million dollars instead of
less than half that sum.

Mr. Henderson (Republican) quoted from Mr. Foster's statement, and
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asked how in the face of it the Secretary of State could have made such an
agreeizent. This large sum should not be paid when there was high authority
for the statement that most of the claims were unwarranted and unjust. He
advocated the Commission provided for in the Treaty, in order that if there
were any Americans masquerading under British auspices they might be
smoked out.

Mr. McCreary (Democrat) said that of the two alternatives he thought the
payment of a lump sum would be the most economical, and that prompt-
ness in paying the claims was in the line of economy, justice and honor.

Mr. Hitt (Republican) said that in the case of ten out of twenty ships
seized the real owners were Americans. These men were not engaged in a
“lawful accupation,” but one forbidden by the laws of their own countrv.
They were entitled to fine and imprisonment, not to compensation. He quoted
the case of Doscowitz, an American, who lent money to a Canadian, named
Warren, on the - -arity of certain ships; foreclosed, and then sold the ships,
which thus pass: 1 into his hands, to « Canadian named Cooper, for the sum
of §1. This man Cooper now appeared among the claimants for the sum of
$225,000 for the seizure of ships which really belonged to Boscowitz, Cooper
had testified that he did not even know the number or names of the ships.
and that he had nothing to do with them. Of the total amount of $542,000
claimed, $360,000 represented the interests of Americans, As to the character
of the claims, the great mass was for an estimated catch —-$377.000 out of
$542,000. It had been decided at Geneva that compensation was not to be
pairl for prospective earnings.  As to the argument that the two Governments
had agreed to pay compensatinn for such losses, it referred only to the claim
for damages under the modus vivendi, That portion of the claim had been
formerly abandoned by the two Governments. Asto the fear expressed that
more claime would be presented in case of the appointinent of a Commission,
it was clear from the words of the British Awmbassador that the claims pre-
sented in J'me, 1894, included all the claims. A Commission, as proposed by
Sir Julian Pauncefote, would probably cost about $135,000, and would result,
perhaps, 1n the payinent by the United States of $50,000, which is about what
was due,

Mr. Dingley (Republican) would not say with certainty that the claim for
prospective damages would be disallowed by the Commisson. He quoted the
case of the Halifux Award. It was a case of a choice of two evils, and it was
impossible to foresee what would be the decision of a foreign umpire.

Mr. Breckenridge, in reply, said that he agreed with the .ast speaker.
'The claims would grow enormously if the payment was put off, and an im-
mediate setilement was preferable.

Mr. Livingston asked if Congress would not have the supervision of the
payments made under the decision of the Commission?

Mr, Breckenridge said that, if Congress refused to make the payment
prescribed by a legally-constituted tribunal, it would be a delinquent at the
international bar of public honesty and universal integrity. It was not true
that Sir Julian Pauncefote had debarred himself from presenting additional
claims, Take the case of a man who had died from the efizcts of .mprisonment.
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Mr. Hitt denied that that claim could go before the Commission.

Mr. Breckenridge maintained that it could. He pointed out that these
ships had sailed from a British port under a British flag, and the burden was
on the United Sta*2s to overthrow the presumption arising from that fact. He
predicted that this could never be accomplished. The United States had
gone into the Arbitration on the ground that the Behring“Sea was United
States' property, and had lost. They ought now to take the consequences like
men. As to the damages claimed, he thought that the prospective catch
ought to be paid for. The real capital of these men was their sweat, their risk,
their danger, their time. When they were seized, and put in Alaskan prisons,
without right an_! without justire, what .etter criterion of damage was there
t an what they might have c.ugit, and what everyone but themseclves did
catch during that year? These were not remnt= damages, There was a vast
difference between remote damages and cons.yuaentia' damages. There are
innumerable cases where consequential damages are given where they are the
i1 imediate and not the remote consequen.es of the act. He cuoted the state-
men of Sir E. Grey in Parliament as to the probable payment of the damages,
and hoped that the Uni.ed States would not be posted before the world like a
delinquentat a club. He did not advocate this measure because it had been
proposed by a Demaocratic President, but because on the floor of the House
of Represeniatives he represented the entire Imperial Republic of America,
and he did not wish the United States to stand before the nations as a nation
which did not keep faith.

He appended to his speech, as printed, a calculation showing under
several hypotheses the saving to J.e United States effected by the pavment
of a lump sum.

On a division there were for t!  amendment g4, against 86,

The Committze rose, and the H ause then voted on the Appropriation 5ill
as passed by the Committee.

A separate vote was taken on the Behring Sea clause, when it appeared
that there were—-Yeas ti3, Nays 142.

The najority comprised Regublicans, Fopulists, and 48 Demaocrats.

This proposal wos rejected by Congress, and a Commission
was finally approved in 1895 for an assessment of the damages.

Article  of this treaty reads: “The high contracting
parties agree that all claims on account of injuries sstained
by persons in whose behall Great Britain is en.itled to claim
compensation from the United States, and arising by virtue
of the treuty aforesaid, the award and the findings of the
said tribunal of arbitration, as also the additional claims
specified in the fifth paragraph of the preamble hereto, shall
be referred to two Commissioners, one of whom shall be ap-
pointed by Her Br.tannic Majesty, and the other by the Pre.
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sident of the United States, and each of whom shall be
learned in law.” Appended to this conventioh is a list of
claims intended to be referred.*

Article 3 is as follows: «The said Commissioners shall
determine the liability of the United States, if any, in respect
of each claim, and assess the amount of compensation, if any,
to be paid on account thereof-—so far as they shall be abie to
agree thereon—and their decision shall be accepted by the
two governments as final,

They shall be authorized to hear and examine, on oath or

*APPENDIX OF CLAIMS.

Claims submitted to the Tribuna!l of Arbitration at Paris.

7
1

A imat 1

Name of vessel, ?:lt:u r?'sf . ,‘fféi‘%:"; E“S‘,&d . United St:é?:u:.::.”‘ making

S i
Miles
Carolena ,.....JAug. 1, '86 75 iCorwin,
Thornton ...... go 1, '86 70 : do
Onward........  dv 2, '86 115 do
Favourite...... do 2, 86! .....u0n0e.. Warned by Corwin in about same
position as Onward
Anna Beck ....July 2, '8y 66 Rush.
W. P Sayward do o, '8y 59 do
Dolphm ;do 13, '87 40 do
Grace....... .1 17, ‘87I g6 © do
Agred Adams. . I.'\dug. 10, '87 62 XB do
Ada ........ o 23 '87 15 ear,
Trinmph ... do 4. 87/ .. che. .l Wamesd by Rush rot to enter Behr-
ing Sea

ungiﬁtad. ....... ]gly 31, '8g 66 Rush

athfinder ... .. o 27, '89 50
Trinmph ..... N R 15 Ordered out of Behring Sea by Rush,

Query as to position when warned,

l!‘il‘ack Diamond.| do 11, 'Sg 35 xésh

Hy oovvennn, Aug. 6, 'Sg 66 o
Ariel ...... eevJJuly 30, 'Bgl ..vvuuivn .. |Ordered out of Behring Sea by Rush,
Kate ...... o AUE 13, 80 Leuen.n do do
Minnie ........ _Lx‘xly 15, '8g 6§ Rush,
Pathfinder ......|Mar. 27, 'yo|Seized in Neah

Bay........ Corwin.

ADDITIONAL CLAIMS,

Wanderer ...... e era e e et an 1887-89
Winnifred .......... P, N 1 1
Henrfetta .. ....icovv tiiiiinnniin tienniicns e 1892
Osear and Hattie,,,....... N 1

r b et G
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affirmation, which each of said Commissioners is hereby em.
powered to administer to receive, every question of fact not
found by the tribunal of arbitration, and to receive all suit-
able authentic testimony concerning the same-: and the
Government of the United States shall have the right to raise
the question of its liability before the Commissioners in
any case where it shall be proved that the vessel was wholly
or in part the actual proper'y of a citizen of the United
States.

A Commission has been sitting in Victoria, British Colum-
bia, since the middle of November, composed of Hon. W, L.
Putnam, one of the judges of the Federal Circuit Court, and
Hon. G. E. King. of the Supreme Court of Canada. The
umpire, in case of diagreement, is a person to be nominated
by the President of the Swiss Republic.

The cases dealt with by this Commission involve many
important questions. In the first place there is to be con-
sidered, in the construction of iie last Treaty, the exact
jurisdiction of the present Commission,

Then, ** on whose behalf " has Great Britain * the right to
claim " da 1ages? Sow e of the claimants, or parties directly
or indirectly interested, it is alleged, were not British subjects
at the time of the seizures. Others are dead.  Can the Queen
claim damages for the wrongs done in such cases?

Again, the Treaty is sald by the United States to limit the
liability wherever it appears that the ownership was in reality
in part or in whole vested in American citizens, This is not
admitted by the British Government, since, among other facts,
in every case the vessel interfered with carried the British
flag and was duly registered as a British ship. Can the
United States go behind the flag and the register in times of
peace to justify interference >

Again, how f ' may foreigners be interested in a British
ship and the business of a British ship, without affecting the
immunity from foreign interference such a vessel is other.
wise entitled to?

Questions connected with citizenship are also before the
Commission.
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Primarily, the subject involved is the value of the ships
and cargo. There is the claim for the 'oss of the season’s
catch, and whether the possible catch .or two seasons ought
to be . aid for in some cases. Also, shall interest be paid on
the claims established, and if so, at what rate?

The Treaty 12quired “ suitable authentic testimony " to be
produced, and many questions arising out of these words are
yet to be considered.

The rules adopted for procedure were as follows :

1. The counsel for Great Britain shall forthwith present
to the Commissioners separate statements of the several
claims of Her Britannic Majesty’s Government, by delivering
to the Secretary of the Commissioners twenty copies of such
statements of claims, and the said counsel shall also deliver
to the counsel for the United States of America twenty
copies of such statements of claims.

2 Within three days after the filing of any statement
of claim, the counsel for the {nited States of America shall
deliver to the Secretary of the Commissioners twenty copies
of their answer to such claim, and shall alsn deliver to the
counsel for Her Britannic Majesty twenty copies of such
answer,

3. Within one day after the delivery of any answer, the
counsel on behalf of Her Britannic Majesty shal! elect, by
notice on the docket, whether they desire to deliver any state-
ment of replv: and if they so elect, the same shall be filed
and delivered in the same manner as the statements of claims
within one additional day thereafter; and, at the expiration
of two days from the delivery of the answer, thev shall cause
to be entered, by notice on the docket, a statement of the
order in which the several claims shall be presented to the
Commissioners, provided that the counsel for Great Britain
shall be at liberty to enter them in groups of not less than
four,

4. Each claim shall be proceeded with separately, and
the evidence thercon on both sides closed, befere the nro.
cecdings on any other claim are begun, except such evidence
as may, by the consent of either Commissioner, be adduced later,
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5. The evidence given in connection with any one claim
may be used in connection with all subsequent claims, so far
as the same might be considered by the Commissioners as
suitable, authentic evidence, if originally offered ir. the case
of such subsequent claim; provided that in the hearing of
such subsequent claim, the purpose to so use such evidence
shall be stated, and the evidence to be so used shall be indi-
cated and identified by counsel, before the Government desir-
ing to so use it shall close its case in chief, or its defence, as
the case may be.

If either party thus transfers any part of the testimony of
any one of its own witnesses, relating to any mutter as to
which such witness has not been cross-examined, such party,
on the request of the other party, and by the direction of
either Commissioner, shall produce such witness in the case
to which such testimony is transferred, for cross-examination
in veference thereto.

6. Within ten days after the evidence upon all the claims
shall have been declared closed by the Commissioners, a
printed argument with reference to each claim shall be pre-
sented and delivered on behalf of Her Britannic Majesty, in
the same manner as the statements of claims hereinbefore re-
ferred to, and within seven days afterwards a printed argu-
ment shall in like manner be presented and delivered ot be-
half of the United States of America; and within four days
afterwards a printed reply shall in like manner be presented
and delivered on behalf of Her Britannic Majesty.

7. On such day as the Commissioners shall fix oral
argument may be delivered on vither side. The argumenton
behalf of Her Britannic Majesty shall be delivered first, and
shall be followed by the argument on behalf of the United
States of America, and closed by reply on behalf of Her
Britannic Majesty.

8. The Secretary shall kee; a record of the proceedings
of the Commissioners each day of \heir session, which shall
be signed by the Commissioners, counsel, and the Secretary.

9. The Secretary shall keep duplicate dockets relating to
the several claims: and all entries in such dockets shall be
due noti-e to counsel.
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10. Stemographic minutes of the proceedings and evi-
dence shall be kept under the direction of the Secretary, sub-
ject to the supervision of the Commissioners, and transcripts
and copies shall from time to time be delivered by the Secre-
tary to the counsel for each Government as soon as prac-
ticable.

11. One counsel only shall be allowed to examine a wit-
ness in chief, and one counsel only to cross-examine the same
witness, unless otherwise authorized by the Commissioners.

12. The oral evidence shall be certified by the reporters
taking the same, under the direction of the Secretary, subject
to the snpervision of the Commissioners.

13. The Secretary shall uave charge of all the books and
papers of the Commissioners, and no paper shall be taken
from the files or withdrawn from the office without an order
of the Commissioners, The counsel on either side, however,
shall be allowed access to such books and papers for thz pur-
pose of reference. After the final award shz'. be made .he
books and papers filed shall be returned to the respective par-
ties who may have produced them.

14. All summonses for the purpose of compelling the
tendance of witnesses, or for the prcduction of documents
and things, issued under the provisions of section 2 of the
Act entitled “ An Act Respecting the Behring Sea Claims
Convention,” shall be substantially :ccording to the form set
out in * Schedule A " hereto annexed.

15- If the counsel on either side desire to inspect any
hook, paper or document in the possession of the other, they
shall by writing describing the same, request its production,
and thereupon, if the counsel to whom such request is made
do not object to produce such book, paper ¢ docutnent, they
shall state in writing the time and place at which the same
may be inspected, and copies taken. If the counsel to whom
such request is made object to produce any =uch book, paper
or document for the inspection of the other, the matter shall
be referred in a summary way to the Commissioners,

16. Offivial archives and records of, and documents on file
in any department or public office of either Government,
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mav be put in evidence by copy, duly certified by the head or
chief of such department or office having the custody of
such archives, records or documents, with the same force and
effect as the originals, but subject to the same objections that
might exist to the introduction of the originals. Nothing in
this rule shall be held to restrict the power of the Commis-
sioners as to the reception of any evidence admissible under
the terms of the Convention.

17. The sittings of the Commissioners shall be deemed
to be always open, and in case of formal adjournment may be
resumed at any time during the continuance of such adjourn.
ment upon notice to counsel.

18. The Commissioners shall have the power to alter,
amend, add tv, suspend or annul any of the foregoing rules,
as may seem to them expedient, during the course of the
proceedings, and may in their discretion direct amendments
of any pleadings or other matter, or enlarge any of the times
named in these ruies,

At the conclusion of the proceedings in Victoria it was
found that the time herein limited was altogether inadequ’ te
for clearing out the mass of evidence taken and exbt s
filed. The rule was, therefore, amended so as to extend the
time for delivery of printed argument as follows: the argu.
ment of Great Britain to be ready by the 25th March, the
United States to answer by the 1oth May, and the reply to
be delivered on the 10th June,

A sample of the pleadings may be interesting. [ give it
in the case of the “ Carolena™;

THE BEHRING SEA CLAIMS CONVENTION,
IN THE MATTER OF THE CLAIM OF HER HRITANNIC MAJESTY ARISING OUT OF ThHEK

SEIZURKE OF THE BCHOUNER * CARULENA.

1. The* Carolena " was a British schooner registered at
the port of Victoria, British Columbia.

2. On or about the 20th May, 1886, the “ Carolena ™ sailed
from Victoria, British Columbia, bound on a sealing voyvage
to the North Pacific Ocean and Behring Seca. Her master
was James Ogilvie: her mate was James Blake. She carried
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a crew of nine sailors and hunters, and was fully equipped
for said voyage, and for the hunting and capture of seals.

3. On the 1st day of August, 1886, whilst in the Behring
Sea, in North Latitude 55:50, West Longitude 168:53, and
distant about 70 miles from the nearest land, the * Carolena”
being then lawfully engaged in the taking of seals at that
place, was seized by the United States revenue cutter
“Corwin.”

4. The “Carolena” was towed by said cutter to Ouna-
laska and there dismantled, and such proceedings were after-
wards had and taken in the United States District Court of
Alaska, at the instance of the Government of the United
States of America, that the said schooner, her tackle, apparel,
outfit and cargo were condemned for a violation of the muni.
cipal laws of the United States of America relating to seal
fishing in the waters of Alaska, and detained under such
condemnation until after the month of December, 1887,
when the return of the said schocner was offered but not
accepted or: the ground that the vessel had been practically
wrecked in the meantime.

5. By reason of the premises further prosecution of the
said sealing vovage during the year 1886 was wholly pre.
vented, and the owner of said scheoner was also pre.
vented from using her for the purposes of seal hunting during
the yvear 1887, as he otherwise would have done: and finally
the said schooner, her tackle, apparel, outfit and cargo were
wholly lost to those interested in the same, and other loss,
damage and expense were suffered and incurred by the per.
sons so interested.

6. Under the facts as found in the award of the Paris
Tribunal of Arbitration, the said seizure, condemnation and
detention were without uny warrant or right according to
the principles of international law, and Her Britannic Majesty
claims that full and complete compensation shonld nade
by the Government of the United States of America to the
Government of Her Britannic Majesty for all loss thereby
sustained,

7. The claim made for theloss arising cut of the premlises
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is the sum of $30,000, and intere=* thereon from the date of
loss at the rate of seven per centum pe: annum.

8. In addition to the above, a further amount is claimed
for the improper arrest, imprisonment and detention by the
United States authorities, of James Ogilvie and James Blake,
as master and mate respectively of the said schooner.

9. James Ogilvie, on the arrival of the schooner at Ouna-
laska, was placed under arrest, taken to Sitka, and there
charged before the United States District Court of Alaska
with a violation of the municipal laws of the United States
of America relating to seal fishing in the waters of Alaska.
Before the trial he was suffered to wander into the woods,
where he was found dead.

10. James Blake, on the arrival of the “Carolena ” at
QOunalaska, was placed under arrest, taken to Sitka, and there
charged before the said court with a similar violation of the
municipal laws of the United States of America relating to
seal fishing in the waters of Alaska, and on such charge was
found guilty and condemned to pay a fine of §300, and to be
imprisoned at Sitka tor the space of thirty days, which term
of imprisonment he underwent.

11. At the expiration of such term of imprisonment the
said James Blake was released, but was then wholly without
means of subsistence, and no provision was made by the said
authorities for his return to his home. The said James
Blake subsequently found his way back to Victoria after in-
curring great hardship and loss in so doing.

12, Under the above-mentioned finding of facts, the ar-
rest, imprisonment and detention of the said James Ogilvie,
and the arrest, imprisonment, detention and condemnation
of the said James Blake, were illegal, and Her Britannic
Majesty claims that full aud complete compensation should
be made in the premises by the Governmeut of the United
States of America to th: Government of Her Britannic
Majesty.

13. The ciaim made for the wrongs aforesaid to James
Ogilvie is the sum of $2,500 with interest from 1st August,
1886, at seven per centum per annum,
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14. The claim made for the wrongs aforesaid to James
Blake is $2,500, with interest from the 1st August, 1886, at
the rate of seven per centum per annum.
The United States answer as follows:
1. They admit that on or about August 1st, 1886, ata
distance of about seventy.five miles from the nearest land,
: the said vessel, the “Carolena,” was seized by the United
States revenue cutter ‘¢ Corwin,” and that said seizure was
4 made in Behring Sea, and was ratified and adopted by the
Government of the United States.
3 But it is averred on the part of the United States that
- the seizure was made in good faith, by officers of the United
. States, within the line of their duty, und.r the authority and
1 mandate of the municipal laws of the United States, for a
' violation of the statutes of the United States, and such seiz-
ure was ratified and adopted in good faith by the Govern.
ment of the United States, as for a viclation of their said
statutes,

2. The United States aver that, before, at the time of,
and after the seizure of the said vessel, the said vessel, her
apparel, outfit and cargo, were wholly or in part the actual
property of a citizen or citizens of the United States, and
further that at the times aforesaid the beneficial interest in
the whole or a part of the said vessel, her apparal, outfit and
cargo, were possessed and owned by a citizen or citizens of
the United States, and that her said voyage was entered
upon and prosecuted, in whole or in part, for the benefit of a
citizen or citizens of the United States.

3. Asto some of the statements of detail and fact in
paragraphs numbered 2, 3, 4 and § in the said claim of Her
Britennic Majesty, the representatives of the United States
have no sufficient knowledge, aad as to such of them as may
he held material the United States invite and require
authentic and suitable proofs before the High Commissioners.

4. As to paragraph numbered 5 in said claim, the United
States will submit to the High Commissioners and will inaist
that they are not liable for damages for the detention of such
vessel when the seizure, as is alleged and shown in said

*

5
]
a8
i
b5
H
3
]
i
;
';:(E
fe
'
%
%
i
E
(5
&
i,
5
£
P44
&
i
)
i
3
1%
g
-
b~
i
i3
i3
IR
i 3
>
b
i




T O e T Y s R 2400

276 Canada Law Journal.

claim, resulted in the total loss to the owners of the vessel,
ber outfit, apparel and cargo, as of the time of said seizure;
and that in any event the damages therein suggested and
claimed are of the nature of prospective profits and specula.
tive damages, so uncertain as to form no legal, equitable or
suitable basis for a finding of fact upon which an assessment
thereof can be predicated.

&, The United States will further insist that, so far as a
proper claim for damages for total loss is concerned, the
statement of the loss alleged in paragraph 7 as having arisen
out of the said seizure is grossly excessive,

6. As to the further amount claimed for the alleged im.
proper arrest, imprisonment and detention of James Ogilvie
and James Blake, persons employed upon said vessel at the
time of her seizure, the United States admi* the arrests as
stated, but deny the imprisonment and statements of fact
incident thercto as detailed in the statement of the British
claim; and they aver that such arrests and all subsequent
proceedings thereon by the officials of the United States were
made, entered upon and had, in good faith, under the man.
date and authority of the municipal laws of the United
States, for a violation of the statutes of the United States:
and they aver that the only damages to be considered, in case
of any liability on the part of the United States for such
arrests and detentions, are those for actual peeuniary loss, and
are not in their nature punitive or aggravated damages.

7. The United States do not admit any Hability on this
cluim.

Reply of Her Britannic Majesty,

1. Her Britannie Majesty joins issue on paragraphs i,
4, 5 and 6 of the reply of the United States, except in so far
as they contain admissions,

2. In further answer to the second part of said para.
graph i, Her Britannic Majesty submits that the same con-
stitutes no defence to Her Majesty's claim or any part thercof,

1. Axto paragraph 2, Her Britananic Majesty says that
the abovenamed schooner was found by the Tribunal of Ar.
bitration at Paris to be a Hritish vessel, and submits that it
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is not open to the Commissioners, acting under the Behring
Sea Claims Convention, to enquire as to her ownership; the
said finding of facts being conclusive so far as this Commis.
sion is concerned.

4. And inthe alternative and in further answer to said
paragraph 2, Her Britannic Majesty submits that even if such
inquiry can be entered upon, it should be limited to the
question of the actual ownership of the said vessel only, and
that as between nations, and shou.d not in any event extend
as to the beneficial interest in the whole or a part of the
vessel, her apparel, outfit and cargo; or as to whether her
vovage was entered upon and prosecuted in whole or in part
for the benefit of a citizen o1 citizens of the United $1 .tes,

5. In further answer to said paragraph 2, Her Britannic
Majestv denies each and every of the allegations of fact
therein contained.

6. Her Britannic Majesty further suhmits that according
to the principles of international law, the practice obtaining
among nations, and the terms of the Behr'ig Sea Claims
Convention, the allegations contained in the said Reply, even
if proved, do not constitute any deferce to the Claim for
compensation set forth in the said Stat. aent of Claim,

The number of claims presented to the Tribuna!l was 26,
The sittings began on November 23rd, 1896, and ended
February ind, 1897, The Court sat from 10,30 to § o'clock
p.m., every v except Saturdavs, Christmas Day, and New
Year's Dayv, and sat on S8aturdays from 10.30 to 1 p.m.

The counsel far Her Majesty are Hon, Fred Peters,
Attorneyv-General for Prince Edward Island; F. L. Beique,
Q.C.. of Montreal, and E. V. Bodwell, Esq,, of Victoria, B.C.
The counsel for the United States are Hon, Don, M. Dickin.
son, of Detroit: Robert A, Lansing, Esq., of Watertown,
N.Y.,and C. B. Warren, Esq., of Detroit,

1 was retained by some of the sealers, and Mr, Peters
associated me with him as one of the counsel for the Crown.
Under these circumstances | have refrained from giving more
than an outline of the condition of the case and of the con.
stitution and procedurc of the tribunal.




D et et A 1 et s SRR

A e

=, 4 P

P
*

o Bl w5 e,

e B st g

278 Canada Law Journal.

The evidence, consisting of over 2,000 pages of printed
matter, exclusive of exbibits, remains to be reviewed and
discussed. Written arguments will be exchanged, and the
case will come on for a final hearing in the summer,

CdarieEs HIBBERT TUPPER.

ENGLISH CASLES.

EDITORIAL REVIEW OF CURRENT LENGLISH
DECISIONS.,

1Registerad in rd with the Copyright Aet.)

PROBATE~=C'ONDITIL 4AL WILL.

Halford v. Halford, (1897) P. 36, is another case in which
the President had to determine whether a testamentary
document was a conditional will. The testator was a Scotch.
man residing in Indin, and had in 1880 made .. formal will of
his property and also a codicil thereto in 188g. In 1892, being
about to start for England from Crlcutta with his wife, he
wrote a letter (the document in question) to his brother in
England, which was a good testamentarv paper in point of
form, according to Scotch law, in which the following passage
occurred : “ If anything happens to us on the way my will has
been accidentally packed away in a tin box, to which I cannot
now get access, as | forget which box it has been put into.
However, if we both come to grief, I appoiut you my execu.
tor, if I alone, then in conjunction with Nan” The letter
then proceeded to deal with the disposition of his estate after
his wife's death in the event of her surviving him. The
testator arrived safely in England and took a house in which
he resided until his death in 18g6. The Court held that the
letter of 18¢: was not conditional, and was entitled to probate
as asecond codicil to the testator's will.
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ProBATE—WiLL ~REVOCATION—EVILENCE—DRCLARATION OF TESTATOR—ADMIS-

SIBILITY OF—WILLS AcT, 8. 20 (R.S.0. c. 109, 8. 22).

Atkinson v. Morris, (1897) P. 40, is a case in which the
Court of Appeal was very reluctantly compelled to declare
that a will was entitled to probate, which it was clear that
the testatrix had intended to revoke—but which she failed to
revoke for want of complia-.'» with the requisites of tia
Wills Act, s. 20 (R.8.0. c. 109, s. 22). 'The will as produced
for probate showed that the signature of the testatrix had
been erased by ueans of a line drawn through it, and that
the signature of one of the attesting witnesser had been
partially evased in the same way-—and at the foot of the will
in the handwriting of the testatrix war a metorandum,
“null and void, A, K. A. Through injustice of Mrs. Emma
Atkinson and family from time to time.” Evidence was
offered and rejected, of declarations made by the testatrix
afier the date of the will, to the effect that it hau been exc-
cuted in duplicate and that she had destroyed one of the
parts with the intention »f revoking the will. and the only
question argued was whether this evidence should have been
received, and the Court of Appeal (Lord Rassell, C.J., and
Lindley and Smith, L.JI.) agreed with Barnes, [, that it was
ne: adinissible, and that notwithstanding the manifest inter.-
tion of the testatrix to revoke the will, it must be admitted to
probate.

Pracricr - EJBCTMENT -RECEIVEF. AFPOINTMENT OF, (N EJECTMENT ACTION =—
Jumearvere Acr. 1873 8 25, susesEC. §—(ON1. Jun Act, 1805, 8. 53,
SUB-SKe B),

In Foxwell v, Van Grutten, (1897) 1 Ch, 64, the Court of
Appeal (Lord Russell, C.J., and Lindley and Smith, ; JJ)
although agreecing with Kekewich, J., that in a proper case
the Court has now, under the Judicatare Act, 1873, 8, .3,
sub-see. 8 (Ont. Jud. Act., 1895, « 53, subsec, ?), power in an
action of ejectment to appoint a recciver, on tl.. ~pplication
of a plaiatiff. ~yainst a defendant in possecsion : yet re-
versed the order made by him, on the ground that oa the facts
disclosed in this case it was not a proper exercise of judicial
discretion to grant the order.  The ground. sn which Keke-




I
I
1
#
®
&

B LR ORI s s e et

280 Canada Law jJournai.

wich. }., seems to have relied in granting the receiver, were
that there had been other litigation between the parties as to
other property, which had resulted partlv in favor of the
plaintiff. but concerning which an appeal and cross appeal to
the House of Lords were pending, and also on the fact that
the defendant was impecunious, and had not paid the whole
of the sum he had been ordered to pay, as mesne profits in
the other action. The defendant claimed title as, and was
conceded to be in possession as, heir-atlaw of a former owner
who had died a lunatic. The Court of Appeal was of opin-
ion that the existence of the other action formed no ground
for appointing a receiver, inasmvch as it was not pretended
that the adjudication in that action in any way settled the
question of title at issue in this action: neither did the im-
pecuniosity of the defendant, and the order for the receiver
was therefore rescinded.

TRADE MARK—PORTRAIT OF MANUFACTURER AS A THADE MARK.
Rowland v, Mitchell, (1897) 1 Ch. 71, was an action to re.
strain the defendant from infriaging the plaintiff's trade
mark, which consisted of a portrait of himself. It was con-
tended that a portrait of the owner of the trade mark could
not be registered as a trade mark, and the defendant made a
cross application to rectify theregister by removing therefrom
the plrintiff’s said trade mark. Romer, J., hel 1 the plaintiff
entitled to relief, and dismissed the defendants’ application ;
and upon the latter point an appeal was taken, but the Court
of Appeal (Lord Russell, C.J.,, and Lindley and Smith, L.J].),
agreed with Romer, J., that the portrait of the claimant of
the trade mark may properly be registered as his trade mark,
and dismissed the appeal.

WiLL— CoNBTRUCTION =CLASS -MISTAKE - UNGERTAINTY - LATENT AMBIGUITY.

In re Stepheison, Doncldson v. Bamber, (1897, 1 Ch. 75) one
of those difficulties in the construction of a will for which
the carclessness of testators is responsible, created a nice
little legal puzzle, concerning which it is not surprising to
find that there was a slight difference of judicial opinion.
The point was this—a testator gave his residuary es.ate
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~unto the children of the deceased son (named Bamber) of
my father's sister, share and share alike.” Unfortunately
the testator's father's sister had married a man named
Bamber, and had three sons, all of whom had died before the
date of the will, having children, as the testator knew, Keke.
wich, J., solved the difficulty by reading the word son in the
plural, and held the children of all three of the deccased sons
were equally entitied: but the Court of Appeal (Russell, C.J.,
and Lindley and Smith, L.J].), thought there was no author-
ity for thus adding a letter to the testator’s will, but that it
must be read as it was written, and being so read, the gift in
question was void for uncertainty. Hare v. Cartridge, 13 Sim.
165, in which Shadwell, V.C,, seems to have given a similar
decision to that »! Kekewich, ]., in this case may, we think,
be fairly noted rs overruled.

[{CCLESIASTICAL LAW--ANGLICAN CHURCH—BLACK GOWN AS A PREACHING VEST-
MENT, LEGALITY OF.

In ve Robinson, Wright v. Tugwell, (18g7) 1 Ch, 85, may
prove of interest to some of our readers who are members of
the Anglican Church, inasmuch as the Court of Appeal
(Lord Russell, C.J.,, and Lindley and Smith, L.J].), decided
that it is not illegal for a clergyman of the Church of Eng-
land to wear the black academic gown when preaching.

PRACTICE—THIRD PARTY NOTICE~-TRUSTEE-~BREACK OF TRUST--CLAIM OVER, BY
TRUSTEE AGAINST PARTNER OF DEFAULTING CO-TRUSTEE--ORD. XVI., R, 48
—/ONT. RULE 1313 (328))—InDEMNITY.

In Wynne v. Tempest, (1897) 1 Ch. 110, Chitty, J., has de.
cided that the claim of a trustee who is sued for moneys mis-
applied by a deceased co-trustee, to compel! the surviving
partners of the deceased co-trustee to make good the loss, is
aot a claim for indemnity, in respect of which the partners
could properly be served with a third p..**y notice under Ord.
xvi, r. 48 (Ont. Rule 1313 (328)). Chitty, J., says; “The
right of the defendant (if it exists) to recover from the sur-
viving partners a sum equal to the lost trust fund is nota
right depending on the liability of the defendant in the
action: it is an independent right. It may be tested thus:
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if the plaintiff fai’~d in the action, would the defendant’s
claim against the .rd parties be thereby defeated? It is
Jear that it would not.”

PrACTICE—UNAUTHORIZED USE OF PLAINTIFF'S NAME —MOTION TO STRIKE OUT
NAME — DISCONTINUANCE OF ACTION-=]URIGDICTION.

Gold Reefs of Western Australia v. Dawson, (1897) 1 Ch. 115,
is a decision of North J,, on a point of practice; the simple ques-
tion being whether the Court had jurisdiction to entertain a
motion to strike out the plaintiff's name as having been used
without authority, the action having been discontinued after
service of notice of such motion. The learned Judge held
that the discontinuance was no bar to the motion, and being of
opinion that the motion was well founded he ordered the appli-
cants’ name to be struck out, and ordered the solicitor who
had improperly used their name as plaintiffs to pay their
costs as between solicitor and client, and also the defendants’
costs between party and party.

COMPANY —REGISTER OF COMPANY—RIGHT TO INSPECT—RIGHT To TAKE COPY,

In Nelson v. Anglo-Amevican Mortigage Co., (1867) 1 Ch.
130, a creditor of a company who had. under the Companies
Act, 1802 (25 & 26 Vict,, c. 89, s. 43) a right to inspect the
company’s register of mortgages, proposed to make a copy of
the contents, which the company’'s officers refused to permit,
the action was brought to enforce the right, and Sterling, J,,
held that the right to inspect the register involved a rigkt to
make a copy of the entries therein. ‘

JOINT TENANCY —INSURANCE~ EFFECT OF MARRIAGE-—ILEASE BY HUSBAND OF ONE
JOINT TENANT, AND THE OTHER JOINT TENANT.

Palmer v, Rich (18g7) 1 Ch. 134, was a special case in.
volving some que ‘ore of real property law. A woman and
another person were joint tenants of freehold and leasehold
lands. She married without a settlement and her husband
and the other joint tenant executed a lease of the property
which was the subject of the joint tenancy, reserving the
rent to the lessors jointly. The questions argued were
whether the marriage of the female joint tenant had the
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effect of working a severance of the joint tenancy, and if
not, whether the execution of the lease by the husband had
had the effect of working a severance. Sterling, J., answered
both of these questions in the negative. The fact that the
husband, duringithe tenancy, had received his wife's share
of the rents and applied them for their joint mamtenance, was
held to make no difference.

CoMPANY—DEBENTURE HOLDER--RECEIVER AND MANAGER, APPOINTMENT OF, AT
INBTARCT OF DEBENTURE HOLDER WHOSE DERENTURE I8 NOT DUB-—JUR!S-
DICTION.

In re Victoria Steamboats, Smith v. Wilkinson, (1897) 1 Ch.
158, an application was made to Kekewich, J., by the plain-
tiff, a debenture holder whose debenture was not payable, to
continue the appointment of a receiver and manager of the
company issuing the debenture. The debenture was a charge
ou the property and undertaking of the company, and the
security was in jeopardy, by reason of the fact that the com-
pany was practically insolvent, and a petition for winding it
up was pending. The learned judge held that the Coutt had
jurisdiction to appoint a receiver and manager under the cir
cumstances, notwithstanding that the plaintiffs’ debenture
was not yet payable, it being apparent that the appointment
was necessary, not only for the protection of the debenture
holders, but also for the ultimate realization of what was due
to them. He therefore continued the appointment for a fort-
night.

EVIDENCE—PRRSUMPTION —DEED MORE THAN TRIRTY YEARS OLD=-DKED EXECUTED

BY ATTORNEY-—POWER OF ATTORNEY, NON-PRODUCTION OF.

In re Airey, Airey v. Stapleton, (1897) 1 Ch. 164, in order
to make out the plaintiffs title to certain property it became
necessary for them to rely on a deed more than thirty years
old; the deed in question purported to be executed by two
of the parties, by their attorney; the power of attorney
authorizing the execution of the deed was not forthcoming;
the question was whether there was any presumption in favor
of the fact that the person who had purported to act as
attorney, had been duly authorized to so act. Kekewich, J.,
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held that there was no stich presumption, that the only pre-
sumption in the matter was that the person who had pur.
ported to act as attorney had in fact executed the deed, but
that he had any authority so to act could not be presumed.
L

TENDER, VALIDITY OF==CHEQUR TENDERED —BOLICITOR, AUTHORITY OF

Blumberg v. Life Interests Corporation, (1897) 1 Ch, 171, isa
case which turns on the question of the validity of a tender
of a sum of money by a cheque to the managing clerk of a
solicitor of a mortgagee who was authorized to receive the
money. Part of the amount tendered was in cash and part
was represented by a cheque. The tender was made under
protest. The clerk to whom the tender was made made no
objectizcn to the cheque, but expressed himself willing to
accept it, but he refused to receive the amount ‘ under pro-
test,” and on this ground only the tender was rejected. The
tender having been rejected and a sale of the mortgaged
property having been proceeded with, the plaintiff moved for
an injunction to restrain the completion of the sale on the
ground that there had been a valid tender of the amount due,
but Kekewich, J., refused the motion, holding that the tender
of a cheque does not constitute a valid legal tender of the
amount of such cheque, and that a solicitor authorized to
receive money has no power to accept a cheque, except at his
own risk, and that a tender of a cheque to him is not a good
tender as against his client,

The Albany Law Journal states that a bill is about to be
introduced ir the Legislature of New York State providing
for the acceptance of a verdict of ten members of a jury in
civil actions. It is proposed to enact that it will be sufficient
if ten jurors concur, unless when the case is called for trial,
and before a jury is empanelled, any of the parties to the
trial demand in writing the uranimous verdict of the jury.
This is much the same legislation as that which took place
iu this country under 58 Vict, c, 16.
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Pominion of Canada.

- cm—

+ SUPREME COURT.
Quebec.] {Jan. zs.
KEARNEY 7. LETELLIER,
Contraci—Sale of goods by sample—Price—Delivery of invoice—DPresuntp-
tHon—Evidence.

Leteliier agreed to buy from Ksarney a job lot of tea of which he had
samples. Before the tea was delivered Letellier received an invoice charging
a uniform rate per Ib. for the lot. Some five months after he was asked to
accept a draft for the balance claimed by Kearney on the sale (Letellier had ac-
cepted for part of the price before), but refused on the ground that the amount
was too large, alleging forthe first time that the sale was according to the prices
marked on the respeciive samples, and not one rate for the lot. In an action
to compel acceptance, or in default, {for payment of the amount, Kearney swore
to the uniform rate and Letellier to the rate per sample, the latter supporting
his evidence by that of his son, who testified that Kearney first applied to him
to buy the tea at the sample prices, and was referred to his father ; and that of
a broker present when the bargain was made, who was very vague in his
recollection of the actual terms. The Superior Court gave judgment in favor
of Kearney, which was reversed by the Court of Queen’s Bencn.

Held, reversing the decision of the Queen’s Bench, Gwynne, ]., dissent-
ing, that the receipt of the invoice by Letellier and its retention without
objection for five months, raised a presumption that the price therein stated
was that agreed upon, and that Letellier had not produced the clear and abso-
iate evidence necessary to rebut such presumption.

Held, pex GWYNNE, |, that the appeal depended on matters of fact as to
which the court should not interfere,

Appeal allowed with costs.

Fitzpatrick, Q.C,, for the appellant.

Languedoe, Q.C., and Dorion, for the respondent.

British Columbia.] [Jan. 25.
ADAMS v. MCBEATH.
Will— Undue itnfluence—Evidence,

Adams brought ar action in the Supreme Court of British Columbia to set
aside the will of his uncle in favor of McBeath, a stranger in blood to the testa-
tor, alleging that its execution was obtained by undue influence of McBeath at
s time when the testator was mentally incapable of knowing what he was
doing. The evidence at the trial showed that Adams and the testator crres-
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ponded at intervals between 1878 and 1891, and the earlier letters of the latter
expressed his clear intention to leave his property to Adams, while in the latter
that intention seemed to be modified if not abandoned.

The circumstances attending the testator’s last illness, and the execution
of his will, were as follows : He was 84 years old and lived entirely alone. A
neighbor not having seen him go out for two or three days notified one of his
friends, who got into the house, and found him Iving on the ficor where he had
fallen in a fit, and lain for three days,  He sent for a doctor, and meanwhile
did what he could to aid him. When the doctor came he pronounced the
testator to be ncaring his end, and McBeath, who was notified, or heard of the
matter, came and had him conveyed to his own house. The next day McBeath,
according to his own testimony, at the testator's request, went to a solicitor.
whom he insiructed to draw a wiil for the testator in his (McBeath's) favor.
The solicitor prepared the will, brought it to the house where the testator was,
read it over to him, and asked him if he understood it, and having answered
that he did, the testator executed the will, which the solicitor and McBeath’s
brother-in-law witnessed. McBeath was present all the t'me the solicitor was
in the house. The doctor who attended the testator swore at the trial that he
was, though very weak and low, mentally capable of attending to business,
and of understanding what was said to him, It was proved also that a short
time before his seizure he had had drafted a will in favor of Adams, his
nephew, but did not execute it He died a week after executing the will
attacked in the action.

Held, affirming the judgment of the Supreme Court of British Columbia
(3 B.C. Rep. 513), that it was not sufficient for Adams to prove merely circum-
stances attending the execution of the will consistent with the hypothesis that
it might have been obtained by undue influence ; they must be inconsistent
with a contrary hypothesis, and what was proved in this case did not fulfil this
condition.

GWYNNZ, ], dissenting, held that the facts proved were sufficient to
jusiify the Court in setiing aside the will.

Appeal dismissed with costs.

Moss, Q C,, for appellant.

S. M. Blake, ™ T . for the respondent.

Province of Ontarfo.

COURT OF APPEAL.

Practice.} {March 17,
RUSSELL v. FRENCH.

Appeal—Court of Appeal—Mechanics' lens—~Amount involved—sg Vicd,
€. 35. 5. 38, 39, ¢0.
In an action to enforce a mechanics’ lien, the plaintiff was awarded by the
judgment of the referee who tried the action $126.80, but upon appealtoa
Divisional Court this amount was increased to more than $300.
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Held, having regard to the provisions of ss. 38, 39 and 4o, of the
Mechanics’ and Wage Earners’ Lien Act, 1856, that no appeal lay to the
Court of Appeal from the order of the Divisional Court.

J. H. Denton, for the plaintiff.

Snow, for the defendants Carroll and others.

et

COURT OF APPEAL.
(SECOND DIVISION.)

ARMOUR, C.J., MACMaHON, J.,} '

RoOsE, |. {(March 1.
FAIRBANKS 7. TOWNSHIP OF YARMOUTH AND MICHIGAN CENTRAL
R. W. Co.

Railways—Municipal corporations—Querkead bridge— Approaches thereto—

Uniawful incline—Accident— Liability.

The defendant railway company having obtained the sanction of the de-
fendant municipality to erect an overhead bridge across a highway, made the
approaches thereto at a greater incline than required by the Railway Act, 51
Vict,, ¢. 29, D,, and afterwards further increased the incline by raising the
bridge. An accumulniion of snow resulted from this action of the railway
company, against which the plaintiffs cutter was upset, and the plaintiff sus-
tained injuries for which she brought this action,

Held, that the accumulation of snow under the circumstances amounted
to a want of repair, and whatever might be the obligation of the railway com-
pany, as between it and the municipality, it was the duty of the latter under
section 531 of the Municipal Act, to keep the approaches and the bridge in
repair, and the municipality was liable to the plaintiff.

Held, also, that the railway company was also liable to the plaintiff for a
misfeasance, having been guilty of an unlawful act in constructing and main-
taining the bridge and approaches in direct contravention of the Railway Act,
thus causing the obstruction which caused the accident,

Held, further, per MACMAHON, J., that although the Railway Act is want-
ing in explicitness in prescribing the duties of a railway company in respect to
repairing and maintaining bridges over highways, it was the appareat inten-
tion of the Act that the railway company should keep in repair not only the
bridge, but also the approaches to it made necessary by its erection, and the
railway company was liable here to the plaintiff for the nonfeasance,

D. W.Saunders, for the defendant, the railway company.

MeLean, for the defendant, the municipality.

Nesoitt, for the plaintiff,
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HIGH COURT OF JUSTICE.
MEREDITH, C.J.} [Feb. 24.
In RE MACKENZIE TRUSTS.
Trusts and trustces—Settlement- -Power of revocation— Defective execution of

—Direction to irustee—Breach of frusi.

By the terins of a settlement in which the trustee was empowered to
invest the funds in * Dominion, provincial and municipal bonds and deben-
tures or first mortgages upon real estate,” there was a power of revocation by
deed in favor of the settlor with the consent of the trustee.

The trustee invested seme of the trust moneys in the stock of a loan
company under irstructions by letter from the settlor.

Held, that the case came within the piinciple on which Re MacKensie
Trusts, 13 Ch. D. 750, was decided, and that what was done amounted to a
defective execution of the power which should be aided by the Court and that
there was no breach of trust by the trustee.

Dy. Hoskin, Q.C,, for the infants.

Moss, Q.C., for the trustee.

Bovp, C.] {March 4.
REGINA EX REL, MASSON v. BUTLER.
Municipal elections—Quo warranto— Withdrawal of relator—Intervention—

Substitstion.

Where the relator in a proceeding in the nature of a quo warranto under
the Consolidated Municipal Act, 1892, desires to withdraw, the Court has no
power, under the statute or otherwise, to compel him to go on against his will,
nor to substitute a4 new relator.

The power given by s. 196 is to substitute a new defendant, not a relator.

R. J. Witksteed, for the intervenor.

O Gara, Q.C., for the defendant,

FERGUSON, J.] [March 3.
FisHE® & Co. v. LINTON.
Partnership—Individual dedt of pariner—Payment out of partnership funds

—Authority—Action —Rule 317

The defendants were indebted to the plaintiffs’ firm, consisting of two part-
ners, and one partner was individually indebted tu the defendants. This
partner wrute two letters to the defendants, one over his own signature and
the other over the firm name, stating that he had paid certain sums due by
him to the defendants by giving the defendants’ credit in the books of his
firm. This was done without the authority of the other partner, but the entries
were actually made in the books of the firm, to which the other partner had
access, though he did not, in fact, know of the entries until after the firm had
been dissolved. Accounts were afterwards rendered to the defendants with-
out any claim being made in respect to the sums credited. This action was
brought after the dissolution, in the name of the firm, for the price of goods sold.
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Held, that the defer.dants were not entitled to credit for the sums referred to.

Leverson v. Lane, 13 C.B.N.S. at n. 285 ; /n r¢ Riches, 4 DeG. J. & 8. at
p. §85, and Kendal v. Wood, L.R. 6 Ex. 243, applied and followed.

Held, also, that Rulc 317 authorized the brirging and sustaining of the
action in the name of the partnership existing at the time the goods were
furnished to the detendants,

W. A. J. Bell, for the plaintifis.

Gibbons, Q.C., for the defendants.

Bovp, C.] [March 6.
MaiL PRINTING Co. . “LAKKSON,

Insolvency—Right te prove on insolvent estate—R.5.0., ¢. 12¢, 5. 20, sub-sez. ¢

—Claim * not accrued due—Construction of contracl,

In an action for a declaration of the plaintiff’s right to rank upon an in-
- solvent estate in the hands of the defendant, as assignee under R.S.0. c. 124,
; in respect of a claim for $1,000 upon an advertising contract, by which the in-
solvents agreed that, should they not avail themselves of the right to uccupy a
certain space in the plaintuffs’ newspapers within a year, such failure should
not relieve them from the obligation to pay the plaintiffs, at the expiration of
the year, the sum of $1,000, it appeared that the insolvents had assigned to the

I defendant before the expiration of the year.
3 Heid, that the plaintiffs’ “claim had not accrued due” at the time of the
assignment, within the meaning of R.S5.0,, c. 124, 5. 20, sub-sec. 4, but did

accrue due by mere effiuxion of time at the end of a year from the date of the
contract, and they were thercfore entitled to prove.

C.J. Holman, for the plaintiffs.

Thomson, Q.C., for the defendani.

FERGUSON, J.] : [March o,
IN RE CENTRAL BANK OF CANADA.
Appeal—Leave—Order jor leave to appeal.

An order giving leave to appeal is an order from which an appeal does not
lie ; and therefore leave to appeal from such an order will not be granted,

Re Sarnia Oil Co., 15 P.R. 347 ; Ex farte Stevenson, (1892) i Q.B. 394,
6og ; and Kay v. Briggs, 22 Q.B.D. 343, followed,

S, H. Blake, Q.C., and W. R Smytk, for the applicants.

Moss, Q.C., and F. E. Hodgins, contra.

FERGUSON, J.] - {March g,
BELAIR 7. BUCHANAN,
Securily for costs—Plaintiff out of the jurisdiction—Property in the fusisdiction.
Where the plaintiff lived out of the jurisdiction but had real property in
the jurisdiction, encumbered, but of the value of $510 over and above all iu-
cumbrances and all debts that it was shown or suggested that he owed, a
préecipe order for security for costs was set aside.
W. Read, for the plaintiff,
J. Bickneli, for the defendant.
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ARMOUR, C.]., FALCONSRIDGE, ],

STREET, J. / [March 12.
MoONES v. McCaLLUM,

Eguitable oxecution— Recelver—Right to bring actions— Parties—fudgment

debtor.

A receiver appointed by the Court to aid a judgment creditor in recover-
ing his claim, by receiving tt 2 judgment debtor’s share in an estate which can-
not be reached by execution, is to get in the estate for the benefit of those who
may be found entitled, and if it be necessary to bring acticns for the recovery
of any of the assets, the Court will from time to time authorize him to bring
such actionsin the name of the proper parties, whether they be plaintiffs or
defendants, and whether they be willing or unwilling ; but the receiver him-
self should not be a party to any such action,

Decision of BoyD, C,, 17 P.R. 356, reversed.

Hdington, Q.C., for the plaintiffs,

E. R, Cameron, for the defendant, W. A. McCallum,

Province of Quebec.

SUPERIOR COURT.

ANDREWS, J.]
LEGARE v, ARCAND,
Bills of exchange Act-—Presentment of cheque within reasonable time— Anti-
cipated suspension of bank—Efect of certification.

The defendant, a money broker, warned the plaintiff, who was one of his
customers, that in consequence of a run upon the bank at which the plaintiff
dealt, it might suspend payment, and that it would be prudent for him to with-
draw his deposit without delay. The plaintiff thereupon gave defendant a
cheque for the amount of his deposit, and took defendants’ due bill (don) in
return. The cheque was immediately sent to the bank and was certified, but
it wos not presented for payment until the following day. Meanwhile the
bank suspended payment.

Held, 1. That the particular facts of the case required special vigilance and
celerity, and that in this case the cheque had not been “ presented for payment
within a reasonable time,” within the meaning of s. 73 of the Bills of ex-
change Act, 1890.

2. That when the defendant procured the bank’s acceptance on the cheque,
the plaintiff ipso facto at once ceased to be the creditor of the bank as regards
the money against which the cheque was drawn, and the defendant, as holder,
took his place as creditor, and, as between the plaintiff and defendant, the
cheque had accomplished the purpose for which it was drawn, and the plaintiff
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had no further powar over it, or liability in connection therewith, and such
cheque cannot be set up against the plaintiff’s right to recover on the éon.
Miller and Dorion, for plaintiff,
F. X. Drouin, Q.C,, for defendant.

SUPERIOR COURT.
(IN REVIEW.)

Tarr, C.J.,, TASCHEREAU
and GILL JJ.

ST, JULIEN 2. MONTREAL STREET Ry. Cn.

Street ratlway—Sale of tickets—City by-law—FExpulsion of traveller for
refisal Lo pay fare sn money—Damages.

By a by-law of the Ciiy of Muntreal the defendants were obliged to sell,
in all their cars, six passage ticl=¢s for twenty-five cents. On the occasion in
question the plaintiff requested the proper official on the car to sell him six of
such tickets. This official refused to sell them, stating that he had none, and
demanded a cash fare, which the plaintiff refused to pay, and was thereupon
expelled from the car. In an action for damages therefor, it was

Held, reversing the judgment of the Superior Court at Montreal, R.].Q.
7 C.5. p. 463, that the plaintiff was entitled to the amount of damage sustained,
and this notwithstanding a section of the by-law in question which im-
posed a penalty of $25 for its infraction.

J. Chafiers, for the plaintift.

Prefontaine, for the defendants.

COURT OF REVISION,

ROUTHIER, ANUREWS |}
and LARUE, J]. j

PAQUIN 2. GRAND TRUNK Ry. Co.

Ratlway company— Accident—DMedical atiendance to sniuved—Action in vem
against company.

On the occasion of a railway accident, the plaintiff, 1 doctor, attended
some of the injured persons, but without being requested by an agent ./ the
company to do so.

Held, that the company having benefited by the plaintiff’s services, was
bound, even in the absence of a contractual obligation, to pay the value of the
benefit derived.

Robitaille and Roy, for plaintiff.

Pentland, Q.C., and Stuart, Q.C,, for defendants,
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Province of Nova Scotia.

SUPREME COURT.

Full Court.] [Dec. 19, 1896.
HART, Assignee, 7. MAGUIRE ET AL.

Assignment for lhe benefii of creditors—Preferences—Protection of drawers
and fndorsers of bills, notes, ete—Discretion of assignee as fo lime of dis-
tribution of assets——Arbitration dause-— Provisions of deed sustaircd as
7ol unreasonable.

A deed of assignment for the benefit of creditcrs from L.E.H.and E.F.H.
to the plaintiff, was made in trust, afier pay.ng expenses and three credi-
tors, to whom first preferences were given; ’3) to pay certain persons
named, being creditors of the assign-rs, all sums .unt should thereafter become
due to them in consequence of the retirement or payment by them of any bills
of exchange or promissory notes, upon which the said parties, at the date of
the assignment, were directly or contingently liable with the assignors as draw-
ers, makers, acceptors or indorsers ; (4) to divide and distribute the residue
among the ;emaining creditors of the assignors who should have executed the
assignment, “ at such tiine or times as the assignee should find convenient,”
and to pay the surplus to the remaining creditors of the assignors, who should
not have executed the deed. The deed zlso contained a clause under which
all disputes and matters of duterence existing between the executing creditors
and the assignee, were required to be submitted to arbitration.

Held, per TOWNSHEND, J.,, GRAHAM, Eq.]., and HENRY, J. (MEAGHER, j.,
dissenting), affirming the judgment of RITCHIE, ], that the provisions of the
deed were not of an unreasonable character,

Borden, Q.C., and Allison, for plaintiff,

Melnnes, for defendants,

Ritcuig, §, |} .
Ia Chambers, § [March 11.

DoMinioON CoTrToN MILLS Co. 7. PROVINCIAL EXHIBITION COMMISSION.

Provincial sxhibition—Expropriation of lands for—Interim injunciion granted,
conditions precedent prescribed by Act not kaving been opserved—scts of
18906, ¢. 3—Acls of 1891, ¢, 58, 55. 432 Lo 437.

Plaintiff applied at Chambers for an interim injunction in an action to set
aside proceedings commenced by the defendant to expropriate lands of the
plaintiff, and for an injunction to restrain the defendant from entering into
said lands and taking possession thereof, and from proceeding further in the
said expropriation proceedings.

Defendant’s rights depended upon the N.S. Acts of 1896, c. 3, entitled
“ An Act to provide for an Annual Provincial Exhibition,” which, among other




~—_ Reports and Notes of Cases. 203

. spe:ezrs’ Conferred upon the defendant “the same power and a\{thority as. ;e-
der th: é’_‘PrOPriation of lands” that was possessed by the City of H::ll tax
pm"ided : ity Charter, Acts of 1891, c. 68, ss. 432 to 437- S. 437, refen‘r tct,
Plan of th at no property should be taken or expropriated until a dup icate
counc“ ¢ lands proposed to be taken had been submitted to the G9vernor in
Plag o, °8€ther with an application supported by affidavit, referring to the

an .
;l Stating that the land theremn was “ necessary ” for the purpose, etc.
e . . - . .
agreeme:’ that compliance with the provisions of this section, except where an
tiop o t was made with owners, was a condition ‘precedent to the expropri-
the |, and, that the application must be in writing and must indicate that
Objecy described was « necessary” for the purpose of carrying out the

“l‘equire(;f”the Act, and that an affidavit setting out that the land was
> etc., was insufficient.

e . .
nju,:i’ 3lso, that the case was within the principles laid down in K?rr
the i“jun:?ns’ Pp. 118, 119, and that there was sufficient ground for granting

tion applieq for.
a:; granted, costs to be costs in the cause.
acC:gfon, Q.C,, for the plaintiff.

%, Q.C., for defendant.

[March 16.
MCHATTIE ET AL. 7. SLAYTER.

Origa )
207 ang morigagee—Action for balance due—Plea declining to admil

set a:g:'?/alem 20 a denial—Paragraphs disclosing no reasonable defence

Actj
Zag:: by Personal representatives of McHattie for a balance due on a
.naint‘ 1d bonq alleged to have been made by defendant to deceased.

m““gage ¢clared on the bond, or, in the alternative, on the covenant in the

a .
her. ;of the defence was as' follows : “ The defendant does not admit
the actiy © the said bond.” This was attacked on the ground (1) that as
‘it Y, the ; y brOUght on a specially indorsed writ for a liquidated amount in

the ple efendant must deny specifically that he made the bond, (2) that
endwas 3 denial in fact it was false. '
an, Men oam ?150, by his defence, raised points of law alleging !:ha.t the
0g the e CIa"f‘ did not disclose a cause of action. The following were
r o iCePtions taken : 1. No specific allegation that the testator ever
'ntereste Publisheq any last will. 2. No allegation that the ple_untlﬂ's were
the subject matter of the suit. 3. No specific allegation that the
any title or interest in the bond or mortgage sued on.
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These paragraphs were attacked by plaintifis as disclosing no reason-
able dsfence or answer to the action.

Defendant contended that the paragraphs could not be struck out at
Chambers, but must be set down for argument under Rule 2 of Order 25.

Held, with regard to par. 1 that when the defendant in his defence
declined to admit a fact alleged, it was equivalent to a denial,and must ba
treated as such, Also that plaintif’s evidence as to the falsity of the plea was
insufficient to set it aside.

Held, also, that the remaining paragraphs of the defence, alleging points
of law, disclosed no reasonable answer to plaintif’s action, and must be set aside.

Judgment setting aside the whole of the defence except par, 1.

Fran , for plaintiffs.
BRoak, for defendants,

RITCHIE, J., }

In Chambers, | [March 16.

SCOTT ET AL. v. SCOTT ET AL.
Executors—Seltlement wheve not final ield not conclusive—~Citation of parties

—R.S. 5tk series, ¢ 100, 5. 63.

Action by legatees under will to compel the defendant executors to give
account of the trust estate. An order had previously been granted at Cham.
bers calling on defendants to give such acconnt. Testator died in 1874, In
1881 an account of the trust estate was allowed by the Judge of Probate
for the county of Hants, in the Probete Court for that county. In pur-
suance of the above order the defendants filed an account beginning at the
date of the accounting in the Probate Court, viz, 1881, This motion was to
compel the defendants to file a supplementary account covering the period
from 1874 to 1881 covered by the Probate Court account. Defendants con-
tended that as a citation to parties interested had been issued for that settle-
ment, and the plaintiffs had allowed that account to remain sincz 1881 unim-
peached, it was conclusive against the parties. It was also contended that it
was conclusive under the statute R.S. c. 100, s. 63.

Held, that the settlement in 1881 not heing a final settlement of the
estate, was not conclusive against the plaintiffs, and th~ the Act regulating
procedure in the Probate Court authorized the citation of legatees to no settle-
ment other tiian the final settlement, and that the plaintifis were not bovnd by
the partial account filed there.

Order made for supplementary account.

Frame, for plaintiffs,
Christie, for defendants.
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Province of MNew Brunswick.
SUPREME COURT.

McLEoD, }. }

In Chambers. [Feb. 25.

HAMILTON 7. MCINTYRE.
Practice— A ppearance wrongly entitled—Signing judgment for want of appear-
ance—Application to set aside--Afidavit of defence.

Where defendant in a common law action put in an appearance entitled
in the Supreme Court in Equity, and the plaintiff treated it as a nullity and
signed interlocutory judgment, the defendant was allowed to put in a new
appearance on an affidavit that the mistake was a clerical one and that there
was 1 good defence on the merits, though the affidavit did not disclose the
defence,

Chapman, for the plaintiff.

Montgomery, for the defendant.

Tuck, C.J. % o

In Chambers. [March 16.

IN RE IRA CornwaLL Co.
Winding-up Act, c. 129 R.S., D.—Notice of application.
This was a nc ce of application under s. 8 of the Winding-up Act, c. 129
R.5, D. The nutice was signed by the applying creditor by his solicitor.
Held, that the notice must be signed by the creditor.
- C. A, Macdonald, for applicant.
S J. Porter, for company.

BARKER, J.)
In Equity, | [March 16.
IN RE HELMS,
Practice— Aduvice to trustees—53 Vied, ¢ 4, 5. 272,
This was an application by ex parte petition under s. 212 of 53 Vict,, ¢ 4,
by trustee, under a will for leave to sell land belonging to the estate, as there

was a doubt &5 to his powers under the will. /
A The application was refused, as the section only enables the Court to
v advise trustees in matters of discretion vested in them.

M;M. N, Cockburn, for the applicant.

BARKER, ] }

In Equity, [March 16.

SCHOFIELD v. WARNER.
Practice—Dismissal of bill—Delay—DBill not on file—Costs.

On an application made 16th of February, 1897, by the defendant to dis-
miss plaintiff’s bill for want of prosecution, it appeared that on the 13th of
3 January, 1893, the plaintiff gave notice of a motion for an injunction to be
3 made on the 24th on bill and affidavit. On the 24th an adjournment was bad




296 Canada Law Journal.

by consent until the 268th, when an order was made to summon a jury for the
1st of March. Another adjournment then took place, and no further reference
to the suit appeared on the records. The bill was not on file with the clerk.

BARKER, J., said that there were great doubts whether there was really
any suit or bill in existence to be dismissed. The motion for injunction was
never proceeded with, and the fair inference to be dvawr from the inaction of
both parties for four years, was that the matter had been practically aban-
doned. He should not ordinarily make an order dismissing the bill without
the bill being actually on file, so that the record would be complete. As there
had been so much delay here, and some uncertainty existed as to which party
was responsible for the adjournments, the interests of ail parties would be best
protected by wputting an end to this proceeding, and affording plaintiff an
opportunity of beginning de novo if he wished.

Motion dismissed without costs.

C. J. Coster, for motion.
Palmer, Q.C., contra,

BARKER, J.,}

In Equity. [March 19,

ToBIQUE VALLEY Ry. Co. #. CANADIAN PACIFIC Ry. Co.
Interrogatory—Answer—Putling answer in evidence.

Where defendant includes in his answer to an interrogatory statement
seeking to qualify ot explain the answer the plaintiff may put in as evidence
the part of the answer called out by the interrogatory without reading the
qualifying or explanatory part.

Paimer, Q.C., and Stration, for plaintifi

Earle, Q.C., and H. H. McLean, for defendant.

COUNTY COURT.

FORBES, ],
In Chambers.

[Feb. 8.
DOHERTY v. PARLEE.

Practice—Evidence of jurisdiction—g2 Vicl., ¢. 13.

At the trial of the action before the Parish of Sussex Civil Court, objec-
tion was takeu by the defendant after he had gone into his own evidence that
the plaintif had not proven the jurisdiction of the Court, and the plaintiff then
offered evidence of it '

Held, that the evidence was admissible under 42 Vict,, c. 13.

Byrne, for the plaintiff.

Kinz, for the defendant.
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rovince of Prince Edward Island.

SUPREME COURT.

Full Court.]
McInnis v, Crry oF CHARLOTTETOWN.

Corporation—Non liability for non-feasance,

Action for injuries sustained by plaintiff on account of obstruction in front
of a house on Dorchester street in Charlottetown.

The sidewalk on this place was properly constructed by the city in the
usual way, and when complete it left an intervening space between the side-
walk and the lowest step of the stairs leading to the street door of the house
in question. In order to cover this intervening space between the lowest step
of the stair and the sidewalk, the owner of the house placed a plank over it,
without the knowledge of the city authorities. This plank projected out about
four inches on the sidewalk (which was narrow), and was certainly an
cbstruction on the sidewalk.

Plaintiff while passing along the street struck her foot against the pro-
jecting plank and received certain injrries.
Held, that the corporation was not liable for non-feasance.

A A, McLean, Q.C., for plaintiff.
F. L. Haszard, Q.C,, for defendant,

Full Court.} [Jan. zs.
IN RE BARRON.

Certiorayi—Proof of service—C. T. Act.

This was an applicar-on of Barron to quash a conviction of Stipendiary
Magistrate Hagyard under the provisions of the Canada Temperance Act,on
the ground of insufficient proof of service.

The evidence before the magistrate was thata copy of the summons was
left with an adult person at the defendant’s residence. There was no proof
before the magistrate that this adult per~on was an inmate of the defendant’s
last or usual place of abode, or that any effort had been made to serve the
defendant personally with a copy of the summons.

Held, that the service was irsufficient, Conviction quashed.

The Court refused to admit evidence to supplement evidence given before
the magistrate,

D, C. MclLeod, and /. /. Johnsion, for the applicant,
H, James Palmer, contra,
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Province of Manitoba.

QUEEN’'S BENCH.

Full Court.] [Feb, 27.
LAMBERT . CLEMENT.

Landlord and tenani—Sheriff~~Execution creditor-~Reni--8 Anne, ¢ .14, 5. 1.

The plaintiff had an execution in the hands of the defendant, as sheriff,
against the goods of one Murray, under which defendant seized a quantity of
grain on Murray's farm, and realized the sum of $138.88 after payment of
expenses. Before the sale, however, the shenil received nétice from the
Imperial Loan & Ianvestment Co, claiming under 8 Anne, c. 14, 5. 1, $700 for a
year's rent of the premises on which the grain had been seized. The sheriff
having refused to pay over any money to the plaintiff, he then brought this
action and recovered a verdict in the County Court. It appeared that there
was some dispute between the sheriff and the loan company as to the validity
of the lease under which the rent was claimed, and that the company had re-
fused to accept the sum of $135 tendered to them by the defendant on account
of their claim, and in point of {act the comj 'ny had sued the defendant for
damages for the seizure in question, but no evidence had been given in this
action tending to impeach the validity of the lease between the loan company
and Murray.

feld, on appeal from the County Court, that the sheriff might rely on the
landlord’s claim as a defence to this action, although he had not actually paid
over the proceeds of the plaintiff's execution to the landlord.

Appeal allowed with costs, and verdict entered for defendant with costs.

W. A. Macdonald, Q.C., for the plaintiff.

Culver, Q.C.. and Hull, for the defendant.

KiLraM, 1.} {March 11.
BUCKNAM 7. STEWART.

The Real Property Act—Practice—Plainiiff in issue—lIssue under Real Pro-
perly Act, .

A mortgagee of land having applied to bring it under the The Real Pro-
perty Act, a caveat was filed, and the caveator proceeded by petition for the
purpose of citablishing his claim, alleging that he had acquired a title from
the mortgagor subsequent to the caveatee’s mortgage, that the mortgagee's
claim was barred by The Real Property Limitation Act, and that he himself
was in possession of the property, which he verified by affidavit.

Held, that in the issue ordered to determine the question whether the
mortgagee’s rights had been barred under the statute, the onus of showing
this was upon the petitioner, and he should be the plaintiff,

Haggart, Q.C., for the caveator.

Tupper, Q.C,, for the caveatee.
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KiLLAM, J.] [March 11.
McKENZIE v. FLETCHER,
Limitation of actions— The Real Progerty Limtlation Act, R.S.M., ¢. 89, 5. 3¢

—Payment on account of judgment—Assignment in frust,

This was an application for leave to issue execution upon a judgment
recovered in this Court by the plaintiff against defendant on Dec, 21, 1883,

Prior to that date the defendant had conveyed all his property in trust for
creditors by a deed containing the usual provisions, and in 1888 the assignee
had paid the plaintiff a dividend on his @im out of the proceeds on the
assiyned property.

Held, following Harlock v. Ashbery, 19 Ch. D. 539, that such payment
was not sufficient (o take the case out of the operation of the statute, not
having been made by some person liable or entitled to make the payment, or
his agent (see Fisken v. Stewar!, ante, p. 41).

The learned judge considered that the payment by the assignee was made
in the discharge of his duty to the creditors, and because he was liable to
them for the due and proper execution of the trusts declared in the deed, and
not as a satisfaction or partial satisfaction of the defendant’s liability, and
further that the assignee was not by the deed made an agent for the purpose of
paying the creditors of the defendant, and even if the assignee did become
such agent he was not authorized thereby to recognize the plaintiffs judgment;
or to make any payments which would have the effect of an acknowledgment
of such judgment, because the same was not recovered until afier the trust
deed was made. Application dismissed with costs.

Culver, Q.C,, for the plaintiff.

Matkers, for defendant.

r———

Province of Writish Columbia.

—

ADMIRALTY DISTRICT.

EXCHEQUER COURT,

e

REG. ». SHIp * AURORA
Mayitime law—Bekring Sea Acl, 18ps—Evidence of pffence.

Where a vessel had been arrested within the prohibited 2one because she had
certain skins on board with holes in them presumably made by guns, but which at
the trial were shown not to have been made by those on board the arrested vessel,
the Court held that there was sufficient reason for such arrest,

[VicToria, Oot, 7, 18¢6—DRAKR, Loc. J.
This vessel, a British schooner, had been sealing round Japan and arrived
at .uttu, in Behring Ses, on 2oth July, 1896, She had arms and ammunition
on board. The captain requested Lieutenant Barry, of the U.S, ship * Grant,”
to inspect the arms and ammunition and & record of all that was then pro-
duced was entered in the official log.
They commenced sealin.y, in Behring Sea on 1st August, On roth August
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she was boarded by the “ Rush,” and the attention of the officer who boarded
her was called to four skins which had been put aside as having holes caut2
by ;affs, He said he did this in pursuance of instructions from Lieutenant
Barry, of Attu. The skins were sent on board of the * Rush,” and aftera
careful examination by the officers of the “ Rush” the conclusion arrived at
was that these seals had been shot. The guns and ammunition were examined
and checked, and some small discrepancy was discovered which was explained
afterwards. This examination was as ineffective as the first one spoxen of
because there was no search of the vessel and no evidence to show that there
was not other ammunition on board, The vassel was ordered to Unalaska and
a further count of the ammunition made. While there two of the crew de-
serted and took away one of the ship’s boats and some provisions—a claim for
which was made against the Crown, by way of counter-claim.

Pooley, Q.C., for the Crown.

Helmeken, Q.C., for the ship.

DRAKE, Local Judge: From the evidence adduced, the conclusion [ have
arrived at is that the seals whose skins were in question had been shot. They
had also been speared, but the evidence did not in my opinion establish the
fact that the sea.s had been shot by those on board the schooner.

The reason for placing these skins on-one side was difficult to appreciate.
The captain said that the U.S. officer at Attu had asked him to place on one
side all skins that had shot or gaff holes in them, As it appears that the
majority of seals speared have to be brought to the boat by the gaff, it must
follow that gaff holes, if carefully searched for, would be apparent in the
majority of skins. The captain denied that these seals were shot; but stated
the holes were only gaff holes, and that the holcs which were in the skins when
taken on board the “ Rush,” and which are apparent now, were made by rats.
Without discussing the evidence in detail, there was, in my opit on, sufficient
reason for the arrest of this vessel, and the burden of showing that firearms had
not been used was imposed on the vessel, [ therefore dismiss the claim with cosis.

With regard to so much of the counter-claim as relates to a boat and
provisions being stolen while the schooner was in charge of the authorities at
Unalaska, it was shown that the master was in command and had full control
of the crew, and that two of the crew deserted and stole a boat and some pro-
visions. The seizure of the vessel, therefore, had nothing to do with the
stealing of the boat. I dismiss the counter-claim but without costs.

REC. v. SHiP “ BEATRICE.”
Maritime law—DBehring Sea dct, 189g—Infringement— Ignovance of locality
by master. .

Ignorance by the master of a ship of his locality will not excuse a breach of
the Act by fishing within «ne [rohibited zone.
|Vicroara, Dec. 7, 1806~Draxe, Loc. J.
This vessel was eized on the sth August, 186, by the United States ship
“ Perry ” in vary much the same neighborhood as the  Ainoko * (ante p, 252),
i.e, in latitude §5° 50’ N,, (ongitude 170° 37’ W., some seven miles within the
sone, While the seizing officer was on board the boat returned with 58 skins,
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The defence was the same as that in Reg. v. “ dénoko” (ante p. 252), Noob-
servations had been made after August 2, and there was a strong south-west wind
-until the afternoon of the 4th, the position of the vessel being calculated by dead
reckoning, but as the schooner had no log line by which to determine her
speed, the calculation was more than usually inexact. The navigator of the
schooner, Captain Pinckney, kept no ship’s log, but had a memo. book in pencil,
according to which he had an observation on ;he 3rd, of longitude 172" &', and
according to him her position on the day of seizure was latitude 55° 11’ 117,
longitude 170" 30’ W,

Pooley, Q.C., for tl.e Crown,

Helmeken, Q.C., for the ship.

DRAKE, Local Judge : The master’s suppozition of his locality was a mere
estimate based on his ides of her speed from looking over the side, and his
log book shows evident marks of alteration. Ifthe vessel had been prorerly
found with a log line of any description the error would have becn greatly
reduced and her position more nearly approximated to what it eventually
turned out to be. In hisevidence he says that he got his last observation vn
the 2nd, which differs from his log. A master takes upon himself the respon-
sibility of his position, and if through error, waiit of care or inability tu ascer-
tain his true position, he drifts within the zone, and seals there, he thereby
commits A breach of the regulations.

There appears to be a discrepancy in the position as given by the cutter
“ Perry ” on the day of seizure, and that subsequently piven as the correct
locality, and it arose in this way : The position as given on first seizing was
calculated from the last observation taken that morning, and allowing for dead
reckoning up to the time of seizure, This was subsequently corrected after
another observation had been taken in the afternoon, but in giving this cor-
rection, on working over the calculations again, a clerical error, which made a
difference of some four to five miles, was discovered, and this error was com-
municated to the schoouer, and the official log corrected afterwards. On
arriving at Unalaska the © Perry’s” chronometer was rated und the exact error
ascertained, and the several positions were gone over again, and the resuit was
that the exact position at the time of the seizure was latitude 55° 50', longitude
170" 37 This made the * Beatrice” seven miles within the prohibited iimits ;
the previous calculations made the vessel within the zone, but not qu'te so far
in—she was not, therefore, in any way prejudiced by the corrections made.

It was proved that there was a current running north which might vary
from half & mile to two miles, depending on the wind and swell. The * Bea-
trice” had not allowed sufficiently for this, but that is not a sufficient ¢ xcuse H
no attempt to take seals should be made unless the master is certain of his
position. I therefore declare the “ Beatrice” and her equipment forfeited, but
allow her to be redeemed on payment within thirty days of the sum of £4c0.
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SUPREME COURT.

]

Davig, C.J.] [Feb, 24.
MaAjor v, MCCRANEY.

Bond to cover misappropriated funds—Stifiing prosecution-—Defence.

In 1895, McCraney, as manager of Major & Pearson’s office in Vancouver,
was arrested on & charge of fraudulently appropriating trust property to his
own use. He was given a preliminary hearing in the District Court, and sent
up for trial at the Fall Assizes. Pending the trial McCraney's friends came to
the rescue, and entered into a bond or agreement to make restitution, etc., and
the prosecution was o use its best endeavors to have proceedings stayed. Ac-
cordingly, when the case was called at the assizes, the Crown Attorney, with
the consent of the presiding judge, withdrew the case, as, in his opinion at
that time, there was not sufficient evidence to convict. Subsequently the de-
fendant's bondsmen or trustecs, of whom there were fourteen, made two pay-
ments, according to the agreement, and then refused to pay any more ; hence
this action. The defendart claimed that the said agreement was void in law,
having been made in consideration of stifling a criminal prosecution.

Held, that 20 & 21 Vict, c. 54, . 13 (Imp.), applied, and that the
defendants were liable on their bond.

MePhillips, Q.C,, and Corbonld, Q.C., for plaintiff.

Wilson, Q.C., and Dawis, Q.C., for defendants.

MCcCREIGHT, ].] [Feb. 25,
PARES 7. BISHOP oF NEW WESTMINSTER.
Morigage-—Short form——Cortoration sole—Right lo bind successors.

This was an action brought by the plaintiff against the present Bishop of
New Westminster to recover $350 and interest, alleged to be due on a coven-
ant contained in a mortgage made by the late Bishop Sillitoe to plaintiff, of
the parsonage house and premises at Lansdowne,

The mortgage was made on a “short form,” under the Short Form of
Mortgage Act,

Held, (1) That the covenant could not bind the defendant’s successors on
account of the form ; and (2) that even if the covenant should be held to be in
form sufficient to bind successors, a corporation sole cannot by law bind its
successors on a personal obligation,

Reid, for plaintiff.

Grey, for defendant.

McCRreiGHT, J.] ) [Feb. 27,
WHARTON w. MissioN City CORPORATION.
Municipal law—Expropriation of lands for roads—Exception,

This was an action brought under the Municipal Act of i892, s. 266,
which says that no expropriation of land for the purpose of making roads, etc.,
shall be made as to lands on which any building may have been erected, or
which may be in use as gardens or otherwise, for the more convenient occu-
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pation of any such buiidings. The orchard which the plaintiff sought to bring
within the words of s. 266 was 250 yards from the plaintiffs dweiling-house,
and separated from it by one or two fences,

Held, that the orchard would not be within the’ Act and would not be ex-
empted from expropriation for a public road,

Davig, C.J.1 [Feb. 26.
‘ MUNICIPALITY OF LANGLEY 7. OAKES.

Municipal law—Opening road—Acguiescence of partly afected—Dedicalion.

This was an action for obstructing a roadway running between lots 16 and
17, at the upper part of section 16, Section 16 was the property of the de-
fendant, and he counter-claimed for the price of the land taken by the muni-
cipality for the purposes of the road. The highway in question was gazetted
as a public road on February 4th, 1886, and has since been used as suvch.
The corporation has on several occasions expended money in opening and re-
pairing the roadway, and statute labor had been performed thereon, both by
the defendant himself and the other settlers, The land whereon the road
in question runs is part of what is known as the Hudson’s Bay Farm at
Langley, and the township and section lines intersecting the municipality are
not produced through the farm. Latimer, the former owner of lot 17, in 1883,
had a conversation with Oakes with a view to opening a highway, so that a
settler named Norris might obtain an outlat to the trunk road, which he could
only do by the opening of a road, either along where the section line would
run, if produced through the farm, or by a roadway openedat the upper part
of section 16, and carried through the boundary hetween lots 16 and 17,
Norris then asked Oakes whether, if he, Norris, got out a petition to the coun-
cil to this effect, he, Oakes, would sign it, and Qakes said he would, and after-
wards did so. The petition was laid before the council in the year 18835, ask-
ing that the section line be cancelled, and that the roadway be opened where
it now runs, The by-law was passed in accordance with the terms of the
petition;, but reduced the width of the roadway, and was afterwards published
in the Gasetfe. Oakes voluntarily moved his fence back so as to give the
fifteen feet between lots 16 and 17, and Latimer did the like, so as to contri-
bute his twenty-five feet ; and Oakes also put back his fence at the top so as
to give the forty feet there. He also contracted with the corporation, and per-
formed certain ditch work upon the road, for which he was paid. He was well
aware that the corporation had given other contracts for works of construction
and repair upon the roadway. The roadway had been in use as an outlet for
several settlers for many years.

Held, that the publication in the Gazeffe was express notice to defendant,
at the time, of what had happened, and he is barred by his acquiescence.

Held, that Oakes’ defence failed, as he must be taken to have dedicated
the road to the public, and his counter-claim for compensation was dis-
missed, .
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Book Reviews,

The Law of Divorce and Separation, by WiLLiam T. NELSON. Callaghan
& Company, Chicago. Canada Law Journal Co., Toronto. Two volumes.

- The subject matter has been exhaustively treated both from a theoretical
and practical point of view, with particular attention to the latter, while not
neglecting in ary way the theoretical ‘portion. The differences in procedure
in the different States of the Union in marital cases are fully treated. The
work is thoroughly up to date and includes the decisions of the English Courts
in regard to divorce and alimony, and we confidently recommend it to all
interested in the subject.

The Law of Trusts and T'rustees, by ARTHUR UNDERHILL, M.A,, LL.D, of
Lincoln’s Inn, Barrister-at-law. , 1st American edition by F. 4. and A,
Wislizenns, from the 4'h English edition, 1896. St. Louis, F. H. Thomas
Law Book Co. Canada Law Journal Co., :'oronto.

It is hardly necessary to advert to the standing of such a well known
author as Mr. Underhill, whose work on Torts, as well as the previous editions
of the above, have familiarized him to the profession in Canada. The special
features of the work, which isin one volume, are condensation of statement
of legal propositions and the subjoining of the American notes, leaving the
text of the English edition intact, a valuable feature for the Canadian reader
who requires both, but in a readily distinguishable form.

Negligence—Rules, Decisions and Opinions, by EDWARD B. THOMAS, of the
New York Bar. Albany, N.Y., Banks & Iirothers. Canada Law Journal
Co., Toronto, Canadian agents.

A new departure has been made in the method of arrangem>.t in this
work, by classifying the cases collected and discussed by reference to the
facts or circumstances attending the negligence, rather than on a theoretical
basis. We therefore find chapters on vessels, telegraph companies, private
premises, railway crossings, etc, and at the beginning of each an abstract
statement of the general rules applicable. This makes a decided improve-
ment, and adds to the convenience for reference. Much care has evidently
been expended in the preparation of the book, and it will no doubt reach a
large sale. Theindices are extremely well got up.

WATERCOURSES.~—The protection of a spring brook used for domestic pur-
poses by injunction against connecting with it a sewer undera cemeteryis held,
in Barrett v. Mt. Greenwood Cem. Asso. 159 111, 38, 31 L.R.A. 109, to be pro-
perly granted, although the water was already polluted to some extent from
other sources,

CONDITIONAL SALE — FORFEITURE.—A promise to extend the time for
payment of an instalment due on a conditional sale or lease of goods is held,
in Cole v. Hines (Md.), 32 L.R.A. 455, to be a waiver of forfeiture for default
which will prevent asserting it before the expiration of the extended time.




