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MINUTES OF MEETING

OF THE

OUNTY COURT CLERKS ASS0CIATION

HELD AT

OSGOODE HALL, CITY OF TORONTO,
Juny 23mp AND 247TH, 1879,

Presext: M. B. Jackson, Esq., President, Austin, (Bramp-
pu,) Canfield, (Woodstock,) Eager, (Milton,) Grace, (Lindsay,)
ough, (Guelph,) Inglis, (Owen Sound,) Mitchell, (Cayuga,)
cFadden, (Stratford,) M'Guinn, (Napanee,) Northrup, (Belle-
lle,) Willson, (Welland,) Twigg, (Pigcton.;

Meeting called to order by the President. -

On motion of Mr, Grace, seconded by Mr; \Yillson, M B

kson, Ksq., was re-clected President.

On motion of Mr. Twigg, seconded by Mr. Hough, Mr. Nor-
up was re-elected Secretary and Treasurer.

Several letters were read from Clerk apologizing for being
sent,

Treasurer reported cash on hand $5.42.

Minutes of last meeting not read, as they had been printed and
hands of members.

President stgted that since the last meeting, and also in response
suggestions by Sccmtary, calling this meeting, & good number
questions had arisen in points of practice, and he had pup.m) i
paper on those points.

w0
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It was agreed to hear tho President’s paper first, and to discuss 388 Court.  Th
it as far as necessary to understand all its different parts. nesses, and
. witnesses m

¢ Crowy Orrick, C, P, Division Con
l'oroxto, July 23, 1879, would last o
(IENTLEMEN to the Assi

Since our meeting in July 1878 it occurred to me that it might | ":i"‘l- In ¢
he of interest to you if I would draw your attention at our present 8 ik "“‘“!"" the
meeting to some of the points on which I have been consulted by Division Cor
varions Deputy Clerks about which they expressed difficulties, and Where an
desired information and direction. Muauy of these points may be vides that th
familiar to some of you, but inasmueh as they have prosented to either Pla
difficulty to others I have thmlgh( it better to In'ing them before 20818 Are maq
you, even at tlu-ll'isk of being considered tedious, hllowed the ¢

First, T am sorry that I cannot congratulate you on having 0sts of the «
something 1'ke a vacation, and being freed from the anomaly of§ ontingent u
being obliged to be in your offices an hour extra each day of vaea- The follow
tion. This always has seemed to me to be a great hardship, hnd I nation of a ]
lave done what I could tohave you released from it. A clause
was .introduced into an Act last Session making the hours for COUNTY
keeping your offices open in'all Courts from ten to twelve, but I . B. Plaintiff,
find that it was strack out in Committee. I will now proceed to 5 D. Defendaa
put the various points upon which I have been consulted, in as
concise a form as possible. 5

When there are two counts in a declaration : Defendant pay’
money into’ Conrt upon one, Plaintiff takes the money out in
satisfaction and goes on with the action on the other count, and it The Defenda
results’ in a general verdict for Defendant, On taxation the
Plaintiff will be entitled to’ the costs up to the plea of payment,
and the Defendant to all subsequent costs ; Plaintiff’s costs to be
set off against Defendant’s. ;
_ The affidavit upon which it is sought to tax witness fees toa party S 1, odbtitiial
in a cause should explicitly state that the party was a necessar bt or would not
and material witness on his own behalf, and was examined at  the @efendant being
trial as such witness, and that he attended such tvial only for thojiec. 2., C. L. P
purpose of giving such testimony ; and further, that he would nof
liave attended such trialif it had not been necessary for hir to do|
s0 to give such testimony. . ‘When the proper affidavit is made the
party will be entitled to the ordinary witness fees for attendance
and time. I vy

is Honor
mination,

And 1 certi
d was signed

’

Where a Plaintiff recovers a verdict in a Superior Conrb e
which entitles him.only to Division Court costs, and a certi
for costs i refused, he is omly entitled to the same costs a& h
wotild have had had he bronght the action ‘in’ the propet ‘Divisiol
1 L

-



and to discuss Court.  This especially applies to the distance travelled by wit
nesses, and the number of days attendance at the trinl. The

e R witnesses might all reside in the immediate neighbourhood of the
. S Division Conrt—and a Division Court it may be taken for granted
ly 23, 1879, would last only one day—but they may have to travel many miles

to the Assize town, and may bhe there weeks before the case is
, that it might§ tried.  In such a'case the Plaiutiff should only be allowed the

distance the witnesses would have necessarily to travel to the

at our present 8 Sl . g i
! Division Court, and only ope day’s dttendance,

n consulted by
lifficulties, and! Where an order is made on a Chamber application which pro
points may be vides that the costs of the application shall be costs in the cause
ave prosented §lto either Plaintiff* or Defendant, if the party in whose favour the

g them before po8ts are made costs in the cause fuils in the uction, he cannot be
llowed the costs under the order, because he is not entitled to the

2 4 » cause, is rig > COStS S
ou on having osts of the cause, and his right to the costs under the order was

3 ingent upon his succeeding i s cause.
te anomaly of EEEPONHNG pon hi eding in the cause

sh day of vaca- The following would.be the formal parts necessary on an %x:\m-
ardship, hnd 1 nation of a party before judgment :—
it. A clause " |

the hours for COUNTY COURT OF THE COUNTY OF

twelve, but 1 . B. Plaintiff, Examination of the Defendant (!, D. taken on oath

ow I“‘O“pe‘l to ). D. Defendant. | before me, E. F., Clerk of the C. €, C. of =

onsulted, in as . , under and by virtue of an order in that behalf made by

oy ’ is Honor , the Judge of this Court, ordering such
! ‘ e

] jamination, Dated day of , 1879,
efendant pay: Present : W, Beruuse, Attorney for Plaintiff,
money out in T. Caearnam, Attorney for Defendant.
r count, and it | The Defendant being sworn says as follows :

taxation the
a of payment,
f’s costs to be

(Here follows Examination.) L)
And 1 certify that the Examination was read over to the Defendant,
d was signed by him in my presence, and in the presence of i
» being the parties attending when the signature was made,

3 (The certificate must be altered in case the party examined either could

a8 A Necessary bt or would not sign it—when it would read—** was signed by me, the said

:amined at theefendant being unable—or refusing—to sign name.” ~“See Sec. 164, Sub.

al only for tholsgee: 2 C. L. P. Act, page 643,) |

t he wo\'ﬂd nof Where a Summons was granted to set aside a notice of trial

y for hith to dofvith a stay of proceedings, and a copy of it served on the Clerk of

vit is made thefhe Court, and the case was still pending undecided before the

Judge, and the Plaintiff in the face of the stay of proceedings

‘ esired to enter his record for trial with the Clerk, I advised the

rion Cotitk Ulerk to enter the vecord at the Plaintifi’s own risk, tlie ditky being
ntofl ministerinl one, as mnch 8o as filing a paper; and if the record

s improperly entered the Defendant can apply to set it aside ‘or
strike it out. ' Besides, it is the Plaintiff gleniou the record,
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.not the Clerk ,‘thu Clerk is the mere medium through whom it

done, and it is the Plaintiff’s proceedings that are %(’ned not the
(lerk’s—and it is for the Plaintiff, not the Clerk, to consider whut
would be a violation of such stay, Besides n great many thing
might have occurred since the grauting of the Summons to alte
the position of the parties. The case might have been enlarg

or might be standing for judgment with verbal leave to Plaintifl’ t

enter his record, and the Clerk’s refusal to enter the record might 8

be a denial of justice, for which be might perhaps be held liable.

Issue books are abolished in all the Courts, and cannot be

allowed on taxation,

Veterinary Surgeons holding a diploma coming within Chap.§
35, See. 27, Sub. Bec. 2, R. V. 8. 0., are entitled to(:lu- samef

amount for witness fees as a Barrister or a Surgeon.

A party to & suit must exercise a reasonable discretion as to thef

number of  witnesses he should call to prove a fact ; and if he fail
in exercising such reasonable discretion, and the Judge and Jury
pefuse” to hear any more witnesses on the point after a certain
number had been examined, the remaindér should prima facie be
disallowed, and it should reqnire a very strong case indeed to be
made out before any of them could be allowed.
In controverted election casdy where a party is examined befor

the County Court Judge, the fees n such examination are a perqui

site of the Judge, and no copies of sich examination should be givens

b) the Judge or Clerk ; on its being taken it should be immediately
sent to the Clerk of thu Crown in whose Court the case is in, and
all copies must be obtained froff him.

There is a decision of ghe late Mr, Justice Burns that rules for}

costs of the day must be ssued from the_head office.  Were it no
for this decision I would have thouglit that such a Rule could 1
issued by the Deputy in whose office the case 18 carried on,

There ig~also a decision of the late Mr. Justice'John Wilson!

that a certificate in a Superior Court case which stabes “ 1 certify’
to entitle the Plaintiff to County Court costsy’ disentitles the
Defendarit to set off his excess costs of defence Wetween County,
and Superior Court costs. I have been unable to lfnderstand this
decision, but it must be followed until reversed. 7

If a verdict is recovered in an action of, trespass not exceeding
eight dollars, the Plaintiff will not be entitled to any costs, not-
withstanding that the title to land was brought in questlon unless
the Judge certifies to entitle him to costs.

‘When an order is made in a ySuperior Court case for the exam:
ination of a party before o offtter holding the position of Deput
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'6’1‘ whom it lerk of the Crown, no matter how Le may be designated in such

stayed, not the . i ) the fees for such examination must be paid in stamps,
y consider what 8
t many things
nmons to alteri8
l:(: ;‘:l:llilllxl:;ﬁ'lih When proceedings dre earried on in Chambers under Sees. 10,

and 12, C. 49; R. 8 0., the parties ¢can only be allowéd
hamber costs, This I think is o hardship on the profession,

Where in a case agency fees are properly allowable, the charge
ade by the agent for returning a paper, a copy of which had been
rved by him to his principal, should be allowed.

e recond nli;_:l.' :
» held liable.

nd cannot

wise such cases might involve interests of great value, which
gether with the legal questions which might be involved, would,
conducted infanother Court, entitle Counsel to large fees.

within Chap.§ Where an information for a defamatory libel has been laid

d tu(llw oty ainst o Defendant befare Tagistrate, and Defendant com
' e itted for trial, but at the i ssizes the Chrand Jury find
‘etion as to the Bill, no costs can be allowed Defendant, under 37 Vie., Chap.

udge and Jury s him-——such costs being the costs sustained by him hy reason of
ifter a certain@ille indictment or information. In such a case there is no indict-
orima facie heSlent, because the Grand Jury ignore it, and besides the proceed: ‘d
e indeed to heas before n Grand Jury being ex parte, no costs can be incm‘retg/)

1 Defendant ; and the word information used in that sectionf §
ramined beforcies not apply to an information before a Magistrate.

n are a perqui-S8ll In quo warrants cases, I do not think the parties can be allowed

and if he failsS8. Sec. 12,  Sec. 12 gives Defendant costs if judgment be given W
A

thould be given Sl service of Subpenas to bring witnesses before u Judge under
»e immediatel yiilc. 189 of Municipal Acts, unless the matter is taken out of the

case i8 in, an sration of the Act protecting Sheriffs, by their having been in
hands of the Sheviff without being served the necessary
s that rules forgmber of days in that behalf required.

‘Were it not When a verdict is rendered in favour of a party toa suit at the
Rule could 1 hl, the record should never be sent to the Clerk of the Crown
fded on, ess it is requirved to be used in Term. In some instances where
y'John Wilson! ict has been rendered and certificate for imntediate execution
ed ify @nted, Clerks have sent the records to the Clerk of the Crown
lisentitles ' the the purpose of applications being made to him for Counsel
tween Countyj®s: This should not be done.  The record under these circum-

nderstand this ces should be given out at once to the parties having the ver-

; t. This saves a great deal of trouble and sometimes expenses

the parties which cannot be allowed to them on taxation,

sides the Clerk has no right to send the record out of his pos-

any costs, no-Bsion ; of course, if at the trial the J udge régerves the case for

uestion, unless @ ther consideration and desires the Clerk to forward the Record
Toronto, he should do so. 3

 for the exam-88 When & notice of trial has been given and duly countermanded,
iion of Deputigd aba bsequent trial the Defendant ds and has a verdict
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justified in taxing County Court costs?” I answered that L
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in his favour on the taxation'of costs, no allowanee should be mad.S8Bothing on t

to Defendant for Sabpanas, copies, services, instructions for Briof S8 1 only be «
or Brief or Notices, applicable only to the time when the notic i such certi
of trial was countermanded ; because no such steps should be take: the action
until the time for countermanding notice of trial has passed. TheSERhich can on
only exception to this would be in the case of Subpenas, wh br itself, anc
under very extraordinary circumstances the  Master may in hi the abovi
discretion allow to be’ issued before the time for giving notice «f
countermand has Iumswl; such as in a case where very great difhi for su
culty is experienced in finding and Subpanaing a witness, say for ivision Cou
instance that he is away out among ]IHllir\\ men, &e., &e. I have bet
I find it g very general practice to allow Aflidavit of Service « B. by mist
Notice to admit.  This should only be allowed when it come C. P., coul
under Secs. 172 and 173, Chap. 50, R, 8. O, oper  Courl
dge’s ovder
stake, it is
se no furthe
Jjudgment

No allowange should be made for Aflidavits or attendances inf
getting certificates for immediate executioif, or order for iner
Counsel fees. &

No charge should be made by (Jeérks of Assize for giving on
Records, and no sueh charge should be taxed against the opposit
party. :

I was also
1 entering a
), the judgn

I have been asked whether in an action of Trover brought iftidavit of se
the County Court, in which a verdict for $62 was rendered for th@Mlerk can ask
Plaintiff, without any certificate for costs—* Would the Clerk S8 T \was also
lattel Morty
sed? T am
¢ Clerk woul
d would sue
red to say tl
pliday, excej
e my opinic

would ; beeauge the Division Court can only entertain an actign ¢
Trover in a case where the damages sought to be recovered dog
not exceed $40—and in a case where the lennmgm recovered wer
$62, it is clear that under no possible circumstances could it hay
been brought in the Division Counrt, and County Court costs mug
therefore of necessity be allowed. The distinction between a cas

where you can look at the record for the purpose of fixing th
rate of costs to be allowed and whiere you cannot, I take to I

this:  Where a yerdict is on a cause pf action and for such ai
amount that it might be brought for all that appears on the reco:

in one Court or the'other, and the: Court to which it properl

helongs is determined by some fact or cirenmstance outside ; f
record, then, unless there is a Judge's certificate to entitle th alce claime
Plaintiff to costs in the higher Court, without the certificate cos "y
can only be allowed on the scale of the lower Courts, such as s ly Division (
a verdict on an account for $350. If the claim was unliquida

und unascertained by the signature or act of the party, the cas
epuld only be brought in the Superior Courts; if it was liquidateffhancery Sitti

Jounty O
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yshould be mad-SBothing on the fuce of the record to determine how this is, and it
uctions for Bric(Slkn only be determined by a Judge's certificate, and in the absence
when the not i such certificate only County Court costs can be allowed Jut
should be take the action is for seduction or an ejectment, or such like actions

1as passed. The hich can only be brought in the one Court, the vecord shows this
fubpeenas, whic|§ibr itself, and Superior Court costs can be taxed accordingly. - So
wster may in hi the above case for Trover in the ounty Cowrt with $62
iving notice «f peovered, County Court costs wou be allowed, because that

very great difli @ktion for such an amount could not possibly be brought in the
witness, say fol ivision Courts.

c., &c. I have been asked whether where a lgment was signed in

vit of Service ( . B. by mistake, the action being in C. P he # issued
when it comed . could the Clerk alter the judgment and make it in the

" oper Court? I answered no, it can only be amended by n
ge's order ; also, that the Clerk had nothing to do with the

stake, it isa matter for the Attorney to remedy. But in such a

se no further writs should be issued in (. P, because there was

- judgment to found them on.
re for giving on

nst the oppasilg

r attendances i
ler for increascd

I was also asked if it was-necessary to file a prommissory note
) entering a judgment by default of an appearance? I answered
), the judgment is signed on therwrit * special indorsement and

rover brought iftidavit of service.” This is all the statute requires, and the
rendered for th@llerk can ask no more.

id the Clerk f

LI was also asked was a Clerk obliged to file a renewal of a
swered that i

A \attel Mortgage on a Legal Holiday, when the office Wwas legally
tain an actiQn ¢ sed? T answered, I thought not. T was further asked whether
e recovered dog ¢ Clerk wouldbe justified in filing the renewal on a Legal Holiday,

3 1'('(:0\'(’1'0}1 WerSeld would such filing be legal? I answered, that T was not pre-
ses could it havillhved to say that it would not be legal to renew a Mortgage on &
Jourt costs mu pliday, except, of course, a Sunday, but that T would rather nos -
1 between a ¢ ve my opinion about it.

ss6 of fixing tIESEE A
rt, I take to I
and for such :

Sheriff is not allowed for an Affidavit in the service of a
unty Court Writ—it is included in the allowance for the service
the writ.

wiel nigr I\was asked what rate of costs should be taxed in an action in
Ia‘lc\l;e :;’“&;‘31::‘]] 'ounty_ Court, where the original amount was $440,02, the
s it entitle & h.mcfa claimed $63.53, anfl the amount l'ec(?\'el'ed $38.563, claim
GSeAiRR A Bo liquidated and unascertained, and no certificate ? T answered
PR g e ly Division Court costs, as to its being unliquidated or not, thav
vus'unliq“ida ould only be determined by a certificate.,

3 party, the ca 1 was asked where a Common Law record was to be tried at a
t was liquidate hancery Sittings, and it was anticipated that it would occupy
iarties; then tilbme days in trying, could the Deputy Registrar in Chancery,
t—but there §ho happened, also, to be Judge of the County Court, require the
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lh'xm‘\ Clerk of the Crown to adt as Deputy Registrar'in thi
case, because no pay was attached to the service. 1 answere
most certainly not ; that the Clerk of Assize had nothing to d

with the Chancery Sittings, and that it would be impertinence on &

his part to obtrude himself on the Court; that the duty of try

the case was thereon on the Court by statute, and that it mu

it by its own machinery, part of which is its Deputy Registvar,
I know of no means by which a Sheriff can be allowed mil

for more than ene atfempt at serving o writ. T dont see how lief

can be allowed for any abortive attempt at service,

Where a Sheriff has & Writ of Summons against three Defend 8
ants, living at, say 10, 20 and 30 wmiles distance from the Court§
House, mﬂw ame ]ll\l' of travel, and they are served at the same

time, he can aply be allowed 30 miles for travelling.

No allowance can be made on taxation for surveys made pri

to bringing an action. A reasonable amount can be allowed for

plans drawn and used as evidence on the trial,
A Sheriff is not entitled to ﬂnythin" for a return of a writ of

Fi Fa, “ Expived,” or for “ Renewal.” It is not a return Withing

the meaning of the Tariff—he would, of course, be entitled to
veceiving and entering. :

The Sheriff would be entitled to the following fees on return o
execiition:

SUPERIOR COURTS COUNTY COURTS.

|
|
|

Recoiving.: ........... 20 [Reoeiving .
Return .., .. W HRatarn, . .o 0
]

1f Warrant to executehas ‘ i i
been actually made ; Warrant subject to same re
out and given to the {marks as in Superior Courts.
Bailiff to executeat the
proper time, not other-

In all cases making out of warrant should be proved by the Sherif
and that it Wos made out at the 1)\0])01 time, and not merely t
-.ubstmmate the charge.

In ejectments, as well as in other actions, judgment can
entered at the head office, though the proceedings were commenct

d carried ¢
link the que
do so, and
uld still cos
it wording o

hinst, say, J
parties to
three, one

)HI(‘I' nt it

, and

eviffy mmst.
the cost
1g 80, the ¢

he as if* the
yinally brou,
to 44, both
Generally sp
s of a pract
, but there
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a judgmen
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d carried on in an outer office. As to ejectments, I do not
ink the question free from doubt, but it is certainly the practice
do so, and until it is held wrong by eompetent authority, [
puld still continue to «lo so. The doubt is raised by the differ-

wording of the statute when referring to ejectments and other
bes,

saistrar ‘in this
v 1 answered, i
| nothing to do
mpertinence ong
duty of tryin
:l\“lg(t;l‘:tlh : ‘\'hcn a Sheriff is asked to search 1'\‘»1" executions in his lmn.l]s
: hinst, say, John Brown, and for a certificate us to same by parties

parties to any suit against Brown, and on searching he finds
 three, one at $uit of Jones, another at- suit of Robinson, and
sther at suit of Ferguson, the Sheriff must include these in one

Ulowed mil
ont see how 1

three Defend tificate, and can charge for ouly one and three searches. Some
from the CourtSleriffs insist on giving a certificate in each case, thereby increas-

red at the san the cost very much ; but they have no right to insist upon
v g 50, the certificate is not in the cause but in e John Brown.
cys made prior SV hen o Superior Court record is tried at a County Court, or a
be allowed for inty Court record is tried at the Assizes, the cost ¢hall be the

ne as if* the case was tried in the Court in which the case was
an of a wrib ofloinally brought or commenced.  Chap. 49, R. 8. O., from sees.
v return withind® to 44, both inclusive, :
be entitled to (Generally speaking an officer is not responsible for the correct-

Bs of a practitioner’s proceedings, such as Judgment Rolls, ete.,
s on return of@8., but there are cases of mistake which have come under my
ice in which T think the officer would be held responsible.
 instagee : An Attorney brings into your office a ‘specially
rsed writ with an affidavit of service, the writ being against
n Brown, and he produces a Judgment Roll and signs a judg-
44444 : t against Frederick Robinson, a party not named in the writ,
TN on the judgment issues in good time an execution against
inson, and his goods are levied on, the only authority to sign
L a judgment is given by the statute, and it can only be done
the production of a writ duly indorsed with an affidavit of !
pice ; and if the officer signs a judgment against any one with-
these requirements being complied with, I would be inclined
hink that he might be held responsible.

Where an action is brought against several Defendants and one
endant succeeds in obtaining a verdict, all being defended by
e Attorney, before any costs can be allowed to the Defendant
ceeding he must show that he has bona fide incurred costs, and
iable to the Attorney for same ; as in many cases the Defend-
ts’ against whom the verdict is given are the parties ‘who
hployed the Attorney and who pay him, and the other Defendant
s merely such owing to his connection with them, and was
ended at their expense; for instance, it is generally -so in

JOURTS.

3t to same e
ior Courts.

| by the Sherif
not merely

gment can b
ere commencel



12 MINUTES OF MEETING,

actions against landlord and tenant, master and servant, Sheri
and Bailiff, etc. In such cases the defendant succeeding, nev.
having incurred any costs is not allowed any, but if it is show
that he i3 liable for his proportion of the costs of the defence an
is not in any way indemnified from them, he should be allowed Li
proportionate share. \

I have noticed in many ejectment actions a clause is put in th
affidavit of service of the writ of Summons, that the Defendan
at the time of the service was in actual adverse possession of th

land. Re taxation'I would treat this as merely an affidavit of

service, and would allow nothing for it where it was made by th
Bailiff or party serving the Summons.

Where it is necessary to give a notice of action before issuing ¢
Summons, such a notice should be allowed us costs in the cause. |

‘Where an:action of trespass is brought and a plea put in deny}
ing that the land is the land of the Plamt\ﬂ' at’ the trial thd
Defendant withdraws his plea, denying the title, ald a verdict if
rendered in tavor of Plaintiff for $30, in such a case full costf
should be taxed, because the withdrawal of the plea was too lat

to effect the question of costs at all.

Where Attorneys liye in different counties and they agree rv

accept service of each “others papers through the post, the Tetter
transmitting papers should be allowed.

Where an action is brought against A & B, verdict against 4
and in favor of B, Plaintiff cannot.be allowed to come in and t:
his costs and enter his judgment against it without notice to

because there should only be one judgment, and besides a questiof

of setting off costs might arise.

A transcript of a judgment from a Division Court does nd:

require to be docketed.

A subpena should have the same marginal memorandim ¢
issuing that other writs have. :
Transcripts of Judgment can only be granted in cases where
judgment on the amount unsatisfied on it amounts to at least forts

dollars,

A County Court Clerk cannot charge for swearing witnesses if
a quo warrants case before a Judge of the County Court.

‘When the venue in a County Court case is changed, the Cle
of the Court to which the venue is changed need not file the paper
sent him from the original Court; he should mark them receivet
as of the day when remroved. WQ

‘When a Sheriff returns a writ into Court he need Mot ﬁleA {
and the officer marks it  received,” ete.

Where a |
0 mention i
hould be tax

. Where an

commlhmon

; he be
rough, and

In respons:
orthrup, the
swers being
By Mr, Ric

fees provic
Ps, or is th
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servant, Sher Where a party gets an order to amend his own proceedings and
ucceedmv nevel Mo mention is made of costs, no costs of the order or amendment
1t if it is showr S ould be taxed.

the defence ani}

kit (R
Where an old man, a witness, was examined'de bene esse under
1 be allowed hi : g
d be allowed his

commission, and was alive and gave evidence at the trial, thereby
bndering the commission useless, the Master should allow the

use is put in thi8sts of the commission as ‘'well as of the witness as costs in the
t the Defendant use ; he being satisfied that the proceedings were bona fide all
wossession of thy rough, and not taken to make costs, or for any other sinister
y an aflidavit 88krpose. The/law is not very clear on this point, but I came to
vas made by th§Ris conclusion on being asked for direction on it by a Deputy.

In response to the circular sent to the Deputies by M.
before issuing & orthrup, the following questions have been submitted to me, the

in the cause. swers being nppu\ded {
lea put in deny @88 By Mr, Rice—

b the trial il " gould tmmuxpt judgments from the Dlnslon Courts be ‘7\ ‘
uld a verdict keted in County Court judgment docket ?

:u L;Z(; f:g:)“‘l’: I'E(l,():,llm I am instructed to answer No, contmry to.y own )
9. Should ten cents be charged for filing the aﬂidavlt of renewal
tached to copy of chattel mortgage, in addition to fee of twenty-

e cents for recording the instrument itself ?

No. Dy R. 8. O, page 1,131, the allowance for services to
brky is fixed at twenty-five cents each instrument, and’no allow:

e is made for any other filings.

\d they agree 1
post, the lett

tice to I
ﬁge:onlqcﬁesﬁ . When money is paid into Court on a ‘plea of payment, should?
W fees provided by R. 8. O., Chap. 56, Sec. 109, be paid in /
ps, or is the Deputy Clerk of the Crown entitled to same to
own use?
n stamps, Deputy is entitled to no fees for his own use, —=
- When a Superior Court case is tried at a sittings of the
nty Court, is the C. C. Clerk entitled to a fifty cents fee on
ict as wdl as fifty cents for entering’record ?

o. The fees are to be same as if case was tried .in Superior

i J8ut,  The tariff in express terms gives the Clerk fifty cents on

1g witnesses I, ino record, including records from Superior Court.  This

Court. ms to me to clash with the statute, but I would allow the fee

1ged, the Cle entering the record, under the tariff-—but you cannot charge
file the paper@lty cents on the verdict.

thom Tedpve By Mr. McGuinn—

1eed Mot fileitilll. An Attorney contends that in a search of papers in a judge-
‘ ! pnt for instance, with a view to set aside, that unless he makes

Court does nd

remorandum o
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use of every paper in his affidavits T cannot charge him a general ¥
search, which must include also the search of the books in which §

any entries in the case are made, and that if he does not search

the books it is not a general seapch. Please define what a general |

search is at the meeting ?
A general search entitles { party to search all proceeding:
entries, papers, etc., etc., that ‘are in a canse or matter, but pr

tieally we work it in this way, as the tariff itself prescribes: Tf3

search extends back not more than two terms, ten cents; if
extending two and not move than four terms, twenty cents ;

extending four terms, fifty cents. ~ When an Attorney is making
a bona fide necessary search, I would not let the charges-be-more

troublesome than the tariff necessarily requires, and with very few}

exceptions, if the charge is'made according to time, it will answer!
every purposg, Indeed, it is a pity that the words general searc
were used; as I scarcely see their application,

2. Mr. Guinn’s second question is answered by the answer tof

Mr. Rice's secend question.

By Mr. Northrup —

1. Witness residing in Toronto is required at Belleville A '
and a week before Commistion day is subpenaed in Belleville ; hef
attends Court ; he had either to remain the week or go home and
return ; what is he entitled to receive ?

He should in such a case go home and return, and receive the]
same fees as though he had been su’blwnn:w(] in Toronto, . It would]
never do to‘remain the week over in Belleville, because his fees ad
a witness could not commence before-the Assize day, But there!

ave cirenmstances where a witness might be subpenaed before the®

Assize day and fees be allowed before the Assizes commenced ; a

for instance, the Captain of a ship about to sail abroad : the
Master is allowed great discretion in such matters, and it is fors
Lim to decide on the bona fides in such cases, and allow or disallow}
fees accordingly.

2. What fees is a witness entitled to subpoenaed from ang
adjoining County, when verdict is within the jurisdiction of the
Division Court ?

A witnesses semuneration is not in any way contmgent on the
amouht of the verdiet, and will be according to Wi‘nt Court the
case is in in which he is subpeenaed. The amount Which migh
be received from a Detendant would be lessened if the verdic
came within the Division Court; his daily allowance would be less
and the number of days and miles travelled might be less, atco

ing to where cause of action arose; but the amount the wit

uld be enti
be effectec
3. Can Con
ness under
ttending «
rney’s bu
e and diffic
discretion «
t shonld he
es it might
ermine,
. What fe
der Cap. 49
cannot see

rtition cases
uld at prese:
oceedings the
ilar or analc
5. What.fees
examinatior
., and is th
Defendant, w
tions. Sect;
Ing retained i
. Should Cl
. 471 If N

eannot see |
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i .
fe hint & gem"\';l\ W11 be entitled to receive from the party subpenaing him can
books in which 8 be effected by the verdict.
does not searcl

3. Can Counsel fées be taxed for attendances examining a
. what a general 3

ness under a Commission ?
ttending on examining witnesses under a Commission is an
prney’s business ; but there may'be cases of sufficient import-
e and difficulty to call for Counsel, and in such cases it is in
discretion of the Master to allow Counsel. This is a discretion
t shonld be carefully and sparingly exercised ; indeed, in most
es it might be better to leave it to the Master at Toronto to
rmine, ’

“&Lad?u,a

all, proceedings,
\atter, but prac-
prescribes : l‘f
j, ten cents ; N
wenty, cents ; if
yrney is making
‘11“‘*:‘: \l;:r;vntem . What fees is Clerk of County Court entitled to for swaas
, it will ansy ler Cap. 49, Secs. 10—16, and Cap. 101, R. 8, 0.1
) general search cannot, see that under that the Clerk is entitied tp other fees
5 n under an ordinary application in Chambers for tinder
. 49, 8ec..10.  As to Chap. 101, this is a long act, and T have
y had time to run through the marginal notes. Tt regulates
rtition cases, and provides for the proceedings in the Court. [
uld at present think that the Clerk should charge on all the
lleville s, @loceedings the same charge as in ordinary suits in the Courts for
Belleville ; hellvilar or analogous proceedings.
w go home andB885 ° What fees is Defendunt entitled to when ordered to appear
examination under Cap. 49, Sec. 17, or Cap, 50, Sec. 304, R.
nd receive the #MO., and is there any difference between the two ? )
nto, . It would@@efendant would be entitled to ordinary witness fees under both
auge his fees adiBtions. Section 19 is included in Sec. 304. 1 would think 19
7, But thereSlling retained is an oversight.

wed before thelly g019 Clerk tax Atiorney a Bill of costs under Sec. 166 0fy _w

?ln:g?lolffld e ; p. 471 1f No, can Attorney get any costs? o Eprav

s, and it is for S cannot see how the Attorney can get any costs of transmis.
ow or disallow S, and of course no bill of such can be taxed if he is not entitled
hem. If an Attorney thought he was entitled to any such

s he might test his right to them by endorsing them on his
ecution

the answer to8

naed from and
sdiction of thes
. Delaration has three coupts, Trover, Trespass and Common
i e ints—verdict general on w%]e record for $60; what costs
iingent.on thaBu1q be taxed on certificate by Judge?

hat Court the

“which migh{@l! would tax. Ccunty Court costs—because Trover to $60 must

if the verdi brought in C> C., and the Judge not having distributed the
ss@Brdict the Clerk cannot do so, and must act on it as he finds it.

be less, 8600 w.x(-;‘ng, let an application be made to Judge to rectify the
* <
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.8, Exedation placed in Sheviff’s hands. He takes possession of |
Defendant's goods ; before sale Defendant assigns ; -Assignee de’
mands property. What fees is Sheriff entitled to, and who}

should tax his bill, Judge or Clerk ?

b

I think the Sheriff would be eumled to his fees for all services
rendered up to the time of the A taking pe jon ; in casel
of dispute they could be settled under Cap. 66, “Seo. 48, R. 8. 0,
in which case the Clerk should settle them, 1 do not thmk that
it would be a case coming under Sec. 45, and the Sheviff wouldd

not be entitled to poundage, because it is the Law that removes
the whole matter from his control, not the act of the parti
independently of the law, as in the case of payment of the Exe:
cation under 8ec. 45 it remains with the Judge to settle the
amount,

T have been asked some questions by a gentleman signing hiy
self with the initials €. A. 8,  His letter is neither dated no
does it appear whence it was written. I know of no deputy with
such initials, yet he says he cannot be present at our meeting :-

1. Is the postes & filing or past of the Record ?

It is part of the Record, and not a filing.

2. Bhould copy of notice to“plead or reply be filed on taxing
costs?

Yes, the sawne as auy other voucher !

3. What is the proper charge for Judgment Roll when Judg
ment signed for want of a plea?

Y. Thitty-five cents u folio; but we have always allowad ok Jes

A

than one dollar and fifty cents for any roll except by defuult of anf
appemance, ‘which is fixed by the tariff at ninety cents.

4. Ave instructions to dde\td and for pleas allowed in C, C. |
where is it in tariff}

The C. C. tarift allows instruetions to defend—also instreetions
for pleading, one dollar ; this applies to both Plaintiff and Defend:
ant ; it is not instrwetions for Pleas, but for Pleadings genérally,

5. Should affidavit of Notice to Produce and Admit be allowed
on taxation } Ave they neceswary, except in certain cases {

Where a Notice to Produce is given and is necessary in a cause
it is provided by Chap. 50, Secs. 172 and 173 ; that a notice to
admit the Notice to Produes may be given, and whete it i ven
an affidavit will be sufficient to prove the service of a
produee, thereby saving a witness ; it is only under these' sestion
that; the affidavit should be .llowed To be taxed, mfu‘ﬂonl

llg 80 was 1
b document:

mination v
ild allow it
With regard
the County
rned Judges
pse direction
contrary t
t the Cour
perned by tl

: iding there

ldes, it is th

b certificate ¢

ificates as to
tly, he woul(

Pate, it being |
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ikes possession of 1 ng so was rendered unnecessary by the opposite party producing

8 ; -Assignee de. §#8 documents required, or making an admission at the trial.

d to, and who Sl Plaintiff’s Attorney orders copy of examination of Plaintiff
Wk cn before Clerk. Is it taxable against Defendant in case

3 for all services JRintifl’ succeeds at trial

ssession ; in case S answer to this would depend upon whether the costs of the

eo. 48, R. 8. O ination were directed to be costs in the cause. If Yes, I

o not think thatiSlk|d allow it ; if No, I would not.

With regard to directions that I may have given as to taxations
the County Courts, I understand that in some instances the
rned Judges of some County Courts have disputed from some of
bse directions, and instracted theiv Clerks to disregard them,and
contrary to them. I would submit to these learned Judges
S t the County Courts in these matters should bé' and are
an signing himS8erned by the holding and ruling of the Superior Courts ; by
ther duted nor ute they are so, and I f6el sure it will commend itself to them
no deputy withSlB¢ it should be so, becnuse in no other way could a uniformity of
our meeting - ding and practice prevail in the various County Courts through-
the Province ; and I think this' being admitted, they would
ther admit that there would much meove likely be a corrvect view
to the holdings and rulings entertajned at Toronto by the officers
siding there than any County Court Judge could possibly have;
ides, it is the decisions of these officers that govern taxation,
il they are altered or overruled by the Courts. I waald hope
Il when Judg e these considerations would be sufficient to induceany learned
: nty Court Judge to, waive his views in favor of the directions
Tlowed not les(lilen, where those divections ave. unfortumately at variance with
y defuult of anSSE- : ;
nte. nother question as to Sheriff’s fees has just been brought
swed in €, C. {@er my notice. When a Sheriff i§f asked to search for and
ify to executions against say Jones, Brown and Robinson, he
i Ao titled to the proper searches as to each, and to give a sepa-
iff'and Defend . certificate as to each ; bnt if asked to search for and give
i sbally ficates as to executions against Joues, Brown and Robinson
g8 ge ‘Wtly, he would he only entitled to proper: searches and one cer-
nit be allowelflate, it being only one matter.

cages § Mr. Hough asks whether the i)rofasaion has a right to take

; of the pﬂ\'ﬁu
ient of the Exe
e to settle the

filed on taxing

Wry in & cause t8 from or copies of Chattel Mortgages uson payment of ten

hat a notice tofi#ts search only. ;

\eré it i8 b wering this question before, but where, or who

of & n¢ ed it I do not remember. I think that the copying ot Chattel
hese sestionifirtgages is the Clerk's pergnisite, and none else has any right to

L 3 y them, This I think would apply to anything like'a copious

be shown thatliract also—but the party might take a memorandum of dates,
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parties, amounts and snch Jike, Tt must be remembe ed that the
Clerk is responsible for the safe keeping of such mortgages, and®

that they are not tampered with in any way, and if parties are t
be allowed to take them and copy them or make copious extract

from tlwm how can the Clerk be assured that they are not tam.}

pered wtth and if the right of copying is applied to “‘the pro
fession it would equally” ap ply to any of the pablic who did not
choose to (,mp]oy a professional man, and 8o there would be an end

to all secunty But 1ndqwndent]y of such constderations, thej

copying, ete., is a perquisite of the Clerk, and no one has any right
to interfere with it.

I am afraid T may have quite exhausted your patience and am
quite sure I have exhansted myself, but I hope not without somd
benefit being derived from the matters bronght before you.

! I remain gentlemen,

Yours very truly,
M. B. JAC}SON,

C. ON& PO P
The whole afternoon was occupied with the Presuleutb paper;
Adjourned until 24th instant at 10 a. m.

JuLy 24, 1879,

Meeting resumed. J s j

The Association met at 10 a. m., Mr. Grace, in the absence d
the President, took the chair. : 1

Mr. Twigg acted as Secretary, in the absence of the Secretary

Present : Messrs, Grace, Eager, McGuin, Twigg, Austin
Wilson, Mitchell,

Moved by Mr. McGuin, seconded by Mr. Austin,

That a committee be appointed consisting of Messrs, Grace
Northrap, Austin and Fuller; to. wait upon thé Honourable tb
Attorney-General to urge the following points on behalf ‘of i
County Court Clerks for Ontario:—(1.) Authority to appoint
Deputy for each office. (2.) To dispense with stamps on Superio
Court Examinations before Deputy Clerks of the Crown, and the
be allowed cash in lieu thereof for their own use.  (3.) That th

Province provide the necessary books of office for County; Insglven
and Surrogate Courts, instead of the County Council ; the same
the books, etc., are provided for the Sheriffs and Registran
Carried.

President
Mr. Nortl
Agreed th
ustin, Grac
Allowance
t apply to’
t an order
ey, spane 1
HllU,‘Ul"\' ory
tion Justi
cents, notl
Moved by

own and 1
ho also held

1, also, t
dow, who Iy
Moved by 3
That the t
deved to M

Moved by M
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mbesed that the Bl President resumed the chair.
. mortgages, and S8 Mr. Northrup heve took his seat.

if parties are to Agreed that Committee Re Clerks' Salavies, viz, Messrs, Ghent,
copious extra Grace and Northrup, be re-appointed.

.((3'1 "t‘: .’tl]‘::; t;::\) Alh)\v.mm to Clerks subpenaed to pmduce papers at Court does
lic who did not t apply to Division Court. No papers should be plodueed with-
would be an end t an order directing subpeena to issue. If subpenaed in several
nsiderations, the

ses, same rule to apply as to ay witness. Fees to Master in
ne has any right

hancery orspecial examination for éxaminations under Adminis-
wtion Justice Act are $2 per hour,'oath 20 cents, appointment

patience and am :
cents, nuthlug for report.

ot without some
ore’ you. Moved by Mr. Twigg (Picton), and seconded by Mr. McGuinn,
fapanee),

That this Association hears with much regret since our last
peting, of the death of James Fraser, Esq., Deputy Clerk of the
own and Pleas at Ottawa, and a member of this Association,
ho also held with much credit the position of President of it ;
hd in his decease we have lost a valuable' member and an efficient
flicer : also, that a copy of this resolution be forwarded to his
dow, who has our deep sympathy in her bereavement.

Moved by Mr. Willson, seconded by Mr. Twigg,

That the thanks of this Association be and they are hereby
wdeved to M. B. Jackson, Esq., for his very valuable report read
the present meeting upon the various questions submitted to

0 upon practice, taxation, ete., and also for his kindly attendance
d assistance at our meetings.

Messrs, Gracefill Moved by Mr. McGuinn, seconded by Mr. Grace,

Honourable thdM® That the Secretary be requested to have the paper read by .the
1 behalf ‘of tigiresident printed with the minutes, and that a copy be sent to
¥ to appoint h. Clerk in the Province, requesting a fee of one dollar from
s on Superio ch to defray expenses.

Srown, and the Moved by Mr. Inglis, seconded by Mr. Twigg,

; That this Association meet the second Wednesday after énd of
yunty, Insglven ily: term, 1880, at 12 o'clock, noon, at Osgoode Hall, Toronto.
il the same s Meeting closed, hoping for a larger attendance next year.
nd Registrars A. G. Norturup,

! il Secretary.

SON,
WYl

resident’s paper,

Ly 24, 1879.



