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DIARY FOR JULY. A vaLUED contributor undertakes in
. —_ another place in this journal to prove that
s ;X‘;d ~~~~~ %‘;‘"‘;D;Y- 1867 LongVac, H.C.J.,,commences. | the Ontario Courts have jurisdiction in
E:T ; ::lsu.” a[yclggl:fr 311:‘;”5‘%0&3{? ’I(‘:erms (ex York), Manitoba and the North-West., He has
. : ieut- . U. C. . Coun . .
XY --C;Prl;mgieedg‘Er:?fand?:s 8 7 Y | set himself what most of us would think

-.County Court and Surrogate Term (ex York) end,
Tuns6th Sunday after Trinity.
Wy W. P. Howland, first Lieut-Gov. of Ont., 1868.
&d ..... Manitoba entered Confederation, 1870.
.Law Society incorporated, 1797.
. gh Sunday after Trinity.
. British Columbia entered Confederation, 1871,
--.Union of Upper and Lower Canada, 1840.
+++....Canada discovered by Cartier, 1534,
......... Battle of Lundy’s Lane, 1813,
........ 8th Sunday after Trinity. Jews first admitted to
House of Commons, 1858, Dr. Robitaille,
W . Lieut-Gov. of Quebec, 187,
30, Tﬁd ...... First Atlantic telegraph laid, 1866.
ur......Gov't of U. C.removed from Niagara to York,
1793.

TORONTO, FULY 1, 188s.

thTHE decision of the Court of Appeal in
€ Cases of West v. Parkdale and Carroll
;P“’kdale can hardly be said to be satis-
reztor}’- The actions were brought to
a Over compensation for the injury sus-
w}:ned by the plaintiffs as property owners,
b OSe properties were injuriously affected
az the Construction of the Parkdale subway
] Were originally tried before Wilson, C.
n;e The learned Chief-Justice gave judg-
tiﬁ,:t (7 Ont. R. 270) in favour of the plain-
o This judgment was sustained by
¢ ey d,. C, and Proudfoot, J., on appeal to
Siog !Visional Court of the Chancery Divi-
have(& Ont.R. 59): But the Court of Appeal
disg reversed the judgment, Hagarty, C.J.,
clud.ntxng. Therc? are thus four judges, in-
Dléi,:n-g three chiefs, in favour of the
in MU, and three of the puisne judges
1. ppfﬁal, Burton, Patterson, and Osler,
» In favour of the defendants and

‘ the plaintiff fails.
0 leam

higher.

It is not surprising
that the cases are to be carried

|

rather a hard task, but it must be con-
fessed he has gone about it with great
ingénuity and industry. The writer may
be correct, but we venture, however, to
suggest some of the difficulties which
occur to us.

For present purposes we take it for
granted that the facts are as he has stated
them, and that the Imperial Acts he men-
tions as still in force have not been ex-
pressly repealed. In the first place, how-
ever, it must be remembered that as these
provisions were made to meet a state of
things which has long passed away, and
when there were no courts in Manitoba and
the N. W. T., the raison d’etre of the provi-
sions is gone: Cessante ratione legis cessat
et ipsa lex. The passing of the Imperial
B. N. A. Act; the constitution of the Do-
minion, and the incorporation of the N. W.
L. with it; the passing of the Imperial
Act, 34, 35 Vict. c. 28 (authorizing the
Parliament of Canada from time to time
to establish new provinces in any terri-
tories forming part of the Dominion, and
to make provision for the administration,
peace, order and good government of any
territory not included in any province,
and confirming the Dominion Acts 32, 33
Vict. c. 3, ¢ for the temporary government
of Rupert’s Land and the N. W, T when
united with Canada”), and 33 Vict, c. 3.
“to establish and provide for the govern-
ment of the Province of Manitoba;” and
the exercise by the Parliament of the
Dominion of the powers so vested in it,
by passing the Acts respecting the N. W,
T., which make provision for the matters
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mentioned by our correspondent—seem
so inconsistent with the view taken by
our correspondent, as to amount to a
virtual repeal of the provisions he relies on
by an authority acting by and under the
express sanction of the same Imperial
Parliament which passed the Acts which
our correspondent cites.

CRIMINAL FURISDICTION IN
THE NORTH-WEST
TERRITORY.

In a former number was sketched the
jurisdiction of the Local Courts in the
North-West Territory to try Riel and
the other leaders of the rebellion for
treason-felony. A reference to some
Imperial statutes giving criminal jurisdic-
tion to the Courts of Upper Canada (now
Ontario) in those territories will complete
the sketch.

During the period of the Hudson Bay
Company’s regime the Imperial Parlia-
ment passed three Acts vesting juris-
diction over criminal offences committed
in those territories in the Courts of the
older Provinces.

The first was the Act of 1803, 43 Geo.
I11., c.138,giving jurisdiction to the Courts
of Lower Canada, but authorizing the
Lieutenant-Governor of that province, in
case it should appear from any of the
circumstances of the crime or offence, or
the local situation of any of the witnesses
for the prosecution or defence, that justice
may more conveniently be administered
in relation to such crime or offence in the
Province of Upper Canada, to issue an
instrument under the great seal of Lower
Canada authorizing the Court of Upper
Canada to try the same.

Under this Act DeReinhard (whose
case was frequently referred to during the
Ontario Boundary Dispute) was tried in
Quebec in May, 1818, for the crime of
murder committed at the Dalles, near

Rat Portage, now within the Province of
Ontario. In October, 1818, under great
seal instruments issued by the Lieutenandt’
Governor of Lower Canada, Brown, ’
Lellan and others were tried in York (1%
Toronto) for the crime of murder com
mitted at the junction of the Winnipeé
and Assiniboine rivers, now within the
Province of Manitoba. In 1872 this Actf
was repealed on the recommendatio? 0
the Statute Law Commission. &
In 1821 another Act was passed (! A
2 Geo. IV., c. 66) regulating the fur &/ "
and establishing a criminal and civil jur®®
diction within the Hudson Bay 2"
Indian Territories. This Act gavejuﬂse
diction in civil actions arising in thr
North-West to the Courts of Upper
Canada, to which we refer in aﬂothe,
article, empowered the Crown tO 2 11)1
point justices of the peace, and, notwit ¢
standing anything in the charter © o
Hudson Bay Company, enabled the Cro 0
to authorize such justices of the Pe?ce {
hold Courts of Record for the trial ot
criminal offences and misdemeanours _
“not to try any offender upon any Chathe
or indictment for any felony ma2 e a0y
subject of capital punishment, or for (he
offence or passing sentence affecting

us®
life of any offender, or adjudge ©f Cae,,t

‘any offender to suffer capital punis

or transportation.” .. of0

As to such capital offences, ft ﬁ.g:,ce
vided that “in every case of any © " e
subjecting the person committipf .
same to capital punishment or transﬂuch
ation, the Court or any judge of any the
Court, or any justice or justices ondef
peace before whom any such © esucb
shall be brought, shall commit. uch
offender to safe custody, and Caused fo!
offender to be sent in such cust? )’e o
trial in the Court of the Prov'’
Upper Canada.” der #

This Act did not go on to PrO¥" .y
did the Act of 1803, «that every
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fgzgd?r may and shall be prosecuted and
: in the Court of the. Province of
p:;}l:er Canada.” But this defect may
Imp;"g:lbz ftounfd t80 be remedied by the
ol ct of 1874, 37, 38 Vict. c. 27,
W}‘I‘{Ch provides : — 74 373 ©
men:Nhere by virtue of any Act of Parlia-
Son is flow or hereafter to be passed, a per-
crim tried in a Court of any colony for any

e or offence committed on the high

Seag itori
©as, or elsewhere, out of the territorial -

j:?:StSOf such colony, and of the local
Withinmtlon of sucb C?urt; or if committed
ishap] such local jurisdiction made pun-
Upon € by‘ t}'lat Act.; such person shall
ment conviction be liable to such punish-
im ifi}sl nng.ht have been inflicted upon
Mitteq € crime or <.)ﬁ'§npe had been com-
. and of t}"l‘”thm tl}e 'lm}lts of such colony,
By i e local jurisdiction of the Court.”
in fo};c e B. N. A. Act (s. 139) all laws
anade in Canada (z.e., Upper and Lower
Civil a:{; at the union, and all Courts of
tinueq cnmma} jurisdiction were con-
eXcept n Ontario and Quebec subject
| aCtedp bw1th re§pect to such as are en-
to be y or exist under Imperial Ac.ts)
ion p,, Glipealed or altered by the Domin-
ature r1~’=lrnen't or the Provincial Legis-
arlia»r;lccordlng to the authority of the
ent or Legislature under the B.

: A- Act,
j“ris}:jlis Provision preserves the criminal
- the mCtlofl of the Ontario Courts under
: iCti0np~erlal Act of 1821; and that juris-
“Ry ls’ not, we think, affected by the
Viét_p:rts Land Act, 1868,” 31, 32
aftey t'h 106 (Imp), which provides that
tntq thee adml.SS'lon of Rupert's Land
anad, Dominion, the Parliamen.t of
-Ourtg fma}’ make laws and constitute
°Vernmor the peace, order and good
ang g, ent of Her Majesty's subjects
erwiers therein ; * Provided that until
. ana?; enacted by the said Parl.iament
isdic da, all the powers, authorities a.nd
tion of the several Courts of Justice

Oth

now established in Rupert’'s Land, and of
all magistrates and justices now acting
within the said limits shall continue in full
force and effect therein.”

The Ontario Courts cannot be held to
come within the definition of ¢ Courts of
Justice established in Rupert’s Land;"”
and so the criminal jurisdiction of the
Ontario Courts, under the Act of 1821,
cannot be held to be affected by this enact-
ment. Besides, unless authorized by an
Imperial Act, no Colonial Legislature can
vary or repeal Imperial enactments appli-
cable to such colony.

This would appear to be the effect of
the Imperial Acts, 7, 8 Wm. III. .
22, s. 9; 6 Geo. IV. c. 105, s. 56; 3, 4
Wm. IV. c. 59, s. 56; and 28, 29 Vict.
c. 63, s. 2, which latter Act condenses
the former enactments and declares that
Colonial Laws repugnant to any Imperial
Act are to be read subject to such
Imperial Act, and are ‘“to the extent of °
such repugnancy, but not otherwise, to be
and remain absolutely. void and inoper-
ative.” .

In 1859 another Imperial Act (22,
23 Vict. c. 26) was passed reciting the
Acts of 1803 and 1821, and empowering
the Crown to authorize justices of the
peace appointed under those Acts, to try
in a summary way all crimes, and to
punish the same by fine or imprisonment
or both; but, where the offence was one
punishable with death, or should not be
disposed of summarily, such justices might
commit the offender to safe custody and
cause him to be sent in such custody for
trial in Upper Canada, as provided in the
Imperial Act of 1821. The Act, however,
does not extend to the Hudson Bay
Company’s Territories.”

It would seem, therefore, that in addi-
tion to the Local Courts referred to in our
former article, a Criminal Court in Ontario,
having jurisdiction in capital offences, may
try Riel and the other leaders of the
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Rebellion for the felonies charged against
them—provided * the justice or justices of
the peace before whom such offenders
shall be brought shall commit such offenders
to safe custody, and cause such offenders
to be sent in such custody for trial in the
Court of the Province of Upper Canada,”
now Ontario.

Any doubt as to the question of Ontario
jurisdiction could be settled by an Act
of the Parliament of Canada, passed during
the present session dealing with the whole
question, but not conflicting with the Im-
perial statute referred to. A precedent
for such an Act may be found in the
Upper Canada Acts of 1818 (59 Geo. II1.
c. 10), under which Lord Selkirk and his
co-offenders were indicted by Attorney-
General Robinson at the York Assizes of
1819, after the failure of the grand jury of
the Western District to return a true bill
against them for the misdemeanours com-
mitted by them ‘ at Fort William in the
Western District of Upper Canada” in
1816. )

The Government, however, have appa-
rently thought it best, and probably very
wisely under the circumstances, to let
these trials for treason-felony proceed
under the law as it stands at present,
without ex post facto legislation, a course
to which the prisoners at least can have
no reasonable objection. The trial by this

forum will, in any case, be a rather more '

formal affair than a court-martial, which
might have been a competent tribunal,
so far as Riel and others were concerned,
and it will not be so summary as the pro-
ceedings of Judge Lynch, who has been
so successful in putting down crimes of
lesser magnitude, but of similar atrocity,
in the western wilds of the United States.

YURISDICTION OF ONTARIO
COURTS IN MANITOBA AND
THE NORTH-WEST.

[coMMUNICATED.]

The attention of the commercial cO™"
munity has been called to the extraordinary
and exceptional provisions of a late Acto©
the Legislature of Manitoba relating fo
«“ exemptions,” which seem intended
advertise Manitoba as a safe place °
resort and a haven of refuge for the 1™
pecunious or dishonest: a kind of  debtor ®
paradise;” and for the disallowance ©
which appeals are made in the newspape*®’
and by Boards of Trade to the Dominio®
Government.

While the discussion on the pl’OPrietY
or justice of such legislation, and of ¢ e
exercise of the prerogative of disallowan®®
by the Dominion Government in this casﬁ
is going on, it may be interesting to cr® 1
tors of the Manitobans to know that fhe
Courts of Ontario have special jurisdictio”
in matters of contract, debt and tort— 1
fact, in all actions of a civil nature—ar*’
ing in any part of Manitoba and the Nort'h'
West Territories, by virtue of an Imper’?
Act of 1821, 1, 2 Geo. III., c. 66, whi¢
is still in force. The earlier sections °
the Act relate to the Hudson’s Bay Com”
pany’s licenses to trade with the Indiat®
and the following relate to the jurisdictlof_’
of the Ontario Courts : .

6. The courts of judicature now exist”
ing, or which may be hereafter establish® i
in the Province of Upper Canada, sh?
have the same civil jurisdiction, power aP
authority, as well in the cognizanc °
suits as in the issuing of process, mes®
and final, and in all other respects W ?5
soever within the said Indian Territof’et
and other parts of North America %°
within the limits of either of the Provin®
of Lower and Upper Canada, or of 2°
civil government of the United State®”

.
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Te—
:Vsit;he Faifi Courts have or are .invested
inceg Wflthln the limits of the said Prov-
tivel ? Lower or Upper Canada respec-
'agrez ; and that all and every contract,

ment, debt, liability and demand

or :trs_o_ever, r.na'de, enterefi into,' incurrec-l,
0rieslsmg within the said Indian Terri-
and other parts of America; and
"DErsznd every wrong and injury to the
Comr:" or to property, real or personal,

. itted or done within the same, shall
na’tu:nd be deemed to be, of the same

°urte’ and .be cogmzabl'e py the same
Peaces, magistrates or justices of the

nd sv}?ﬂd be tried in the same manner
‘al] re“ ject to 'the same consequences 1N
entersge'cts as if the same .had been m.ade,
rdoe ln'to,' mcurrefi, arlse.n, committed
anage within t.he s:fud Province of Upper
atlia a, any thing,in any Act or Acts of

“onty ment, or grant, or chartex: to the
Waysary notw1thstand1.ng; provided al-

atiy. that all such suits ar.ld a.ctions re-
of 1arg1dto lands, or to any claims in respect

s, not being within the Province of
in?;er Canada, shall be decided accord-
Kin (zithe laws of that part of the United

o J om called England, and shall not
ctssubjev:t to or affected by any local
°fU’ statutes, or laws of the Legislature

Pper Canada.

. :Cti?n 7 provides that all process, writs,
Oevrs’ judgments, decrees and acts what-
Eivesr to be issued, made, delivered,

and done, by or under the authority
= aveetiaid Courts, or either 9f ‘(hem, shall
o within e same' force, .authorlt)f anfi effect
Sthey the said Indian Territories and
t‘esa parts of Amerlf:a as aforesaid, as
:ince me now have within the said Prov-
of Upper Canada.
Undt now comes a curious provision.
Geg rIIa prior Imperial Act of 1803 (43
iel;te I., c. 138, repealed in 1872), the
as 5 nElnt‘-Governo?r of Lower Can«:ada
 tiggg Uthorized (section 2) to appoint jus-
of the peace within the Indian Terri-

tories. Under this Act of 1821 the
Crown was also authorized to appoint
justices of the peace within the territories
above described. By section 8 of this
Act the Lieutenant-Governor of Lower
Canada may, by commission under his
hand and seal, authorize all persons ap-
pointed justices of the peace under the
Act, “or any other person who may be
specially named in any such commission,”’
to act as commissioner within the terri-
tories aforesaid * for the purpose of execut-
ing, enforcing and carrying into effect, all
such process, writs, orders, judgments,
decrees and acts which shall be issued,
made, delivered, given or done by the said
courts of judicature, and which may re-
quire to be enforced and executed within
the said territories,” i.e., the Upper Canada
(now Ontario) process, etc.

The section further provides that if any
party required to obey such process should
resist or oppose the execution of the same,
the justice or commissioner may convey, or
cause to be conveyed, to Upper Canada
such offender or offenders, to be dealt
with by the Court there as the Act pre-
scribes.

Another section (s. 10) gives further
power to the Upper Canada Courts in the
following words :—

« It shall be lawful for the Court in the
Province of Upper Canada, in any case
in which it shall appear expedient to have
any evidence taken by commission, or any
facts or issues in any cause or suit ascer-
tained, to issue a commission to any three
or more such justices to take such evi-
dence and return the same, or try such
issue ; and for that purpose tohold Courts
and to issue subpcaenas or other processes '
to compel the attendance of plaintiffs,
defendants, jurors, witnesses, and all other
persons requisite and essential to the exe-
cution of the several purposes for which
such commission or commissions had
issued; and with the like power and
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authority as are vested in the Courts of
the said Province of Upper Canada; and
any order, verdict, judgment or decree,
that shall be made, found, declared or
published, by or before any Court or
Courts held under and by virtue of such
commission or commissions, shall be
considered to be of as full effect, and en-
forced in like manner as if the same had
been made, found, declared or published,
within the jurisdiction of the Court of the
said Province. .

This Imperial Act, and the jurisdiction
it vests in the Courts of Ontario, have not
been affected by the “ Rupert's Land Act,
1868,” nor by the legislation of Manitoba
or the Dominion. '

The B. N. A. Act, section 129, con-
tinues the laws in force in Ontario, and
the Courts of civil and criminal jurisdic-
tion there ““as if the union had not been
made ; ” subject—except as to such as
are enacted by or exist under Imperial
Acts—to be altered by the Dominjon or
Ontario according to their legislative
authority under the B. N. A, Act. By
section 65 the powers conferred upon the
Lieutenant-Governor of Lower Canada
by Acts of the Imperial Parliament, may
be exercised by the Lieutenant-Governor
of Quebec.

The paramount authority of the Im-
perial Parliament over its statutes applic-
able to the colonies is preserved by the
Imperial Act of 1863, 28, 29 Vict. c. 63,5. 2
(following an old statute of 7,8 Wm. II1.,
C. 22, 8. 9, and later Acts), as follows :-—

‘ Any colonial law which is or shall be
repugnant to the provisions of any Act of
Parliament extending to the colony to
which such law may relate shall
be read, subject to such Act, and shall, to
the extent of such repugnancy, but not
otherwise, be and remain absolutely void
and inoperative,”

The practical effect of this Imperial Act
of 1821isthatthe Courts of Ontariohave the

right to try and adjudicateupon all rightsof
action arising in Manitoba and the NOFth'
West ; but that their writs of cxecutio?s
issued to realize the fruits of such adjudi-
cation, can only be enforced there through
commissioners appointed by the Lieutef”
ant-Governor of Quebec, except wheré
the order, verdict, judgment, or decree
the Ontario Commissioners appointed by
the Ontario Courts under section 10 af?
operative, or can be enforced by themi
without the intervention of the Queb€C
commissioners.

It will be time enough, when the occa”
sion arises, to discuss whether a Man!”
toba or North-West Court could enjoi?
an action brought in an Ontario Court
under this Act, or whether the jwdgm"‘fnt
of an Ontario Court in an action *relat”
ing to lands or to any claims in reSPect
of lands,”—dower, for instance—decide
according to the laws of England, Wof"l
operate as an estoppel in a similar act‘lon
relating to the same lands or claim®
subsequently brought in the Courts ©
Manitoba or the North-West.

T. H.

RECENT ENGLISH DECISIONS:

The June numbers of the Law RePO’t;
comprise 14 Q. B. D. pp. 837-976; *°
P. D. pp. 97-114; 29 €h, D, pp. 1-253’
10 App. Cas. pp. 147-353.

COSTS—ACTION IN FORMA PAUPERIS. .

The case of Carson v. Pickersgill (14
Q. B. D. 859), to which we first propose t
refer, is a decision of the Court of Appear
touching the quantum of costs recoveé
able by a successful plaintiff who has Suee
in forma pauperis.  Although the caS;
turned on the construction of the E78
lish Judicature Rules, Ord. 16 rre "’4;'
25, 26, 27, 31, it is useful for reference 2 ’
containing a review of the practice on t*”
subject both at law and in equity priof
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the .
Wheghl;c:l:iture ACt The question was
Was entit] e plaintiff who had succeeded
o endamed to recover full costs from the
COsts o » Or merely pauper costs, ..,
rthe ¢ of pocket and of witnesses, and
osts \v:rt determined that only pauper
able, altqe’ Unde.r the Rules, now recover-
Factice ough it had formerly been the
Costg » ; in Chancery to award « dives’
In such a case.
C:;itesr our Rule 428 the whole question
Ceptio seems to be .left, subject to the
ISCretionS mentl?ned in that Rule, to the
n of the judge.

Ium
RPLE )
;DER BY SHERIFF — MONEY PAID TO SHERIFF
NDER PROTEST TO RELEASE GOODS,

‘T];le ];Aext case, Smith v. Critchfield (14
of Ar.> . 873), is a decision of the Court
lay, lifal on a question of interpleader
Son's | sheriff hfa.d seized, on a third per-
the and, certain goods as the property
ose leXecutlon debtor ; thg person on
en‘r-asa;'d the goods were seized claim(?d

¢ am is own, and.under protest pa?d
Orde, tollnt to be levied to the sheriff in
ang tho releaée the goods from execution,
Coulq ie question was whether the sheriff
im anterplead as to the money so paid
tect;onnd whether he was entitled to pro-
el from any action for trespass on
and on which the goods were seized.

ex

Way: ~f :
th?aof lr.lterplc?ader may be granted where
chargighcént is a sheriff or other officer
ug with the execution of process by
.y Rder the authority of the High Court,
or ¢ }j‘adalm is made to any money, goods,
: .exettel‘s taken, or intended to be taken,
l_oceetilutlon under any process, or to the
chattel s or value of any such goods or
rsonS, by any person other than the
. Cagamst whom the process issued.
tio, court hgld'that the money’in ques-
take, ame w1t}}1n the terms of ‘money
eriﬂ‘m execu.tlon,’ apd therefore that the
it was entitled to interplead in respect
s and following Winter v. Bartholomew

of

Ord, 57, r. 1, provides ‘that relief by

(11 Ex. 704), the Court held that no sub-
stantial grievance beyond the entry and
seizure of the goods having been sustained
by the third party in respect of the tres-
pass to the land, the sheriff was entitled
to protection from action in respect of
such trespass.

DaMAGES—NEGLECT OF COMPANY TO REGISTER
TRANSFER OF SHARES.

The next case which we come to is that
of Skinner v. The City of London Marine
Insurance Corporation (14 Q. B. D. 882),
in which the plaintiff claimed to recover
damages against the defendants for not
registering a transfer of shares made by
the plaintiff. The transfer on its face pur-
ported to be made in consideration of five
shillings, but the transferee had agreed
that the shares should be taken at their
market value on the day of the registra-
tion of the transfer, in reduction of a debt
due by the plaintiff to the transferee, but
this agreement was not communicated to
the defendants. For eighteen months the
defendants wrongfully refused to register
the transfer. In the meantime the value of
the shares depreciated, and the plaintiff
claimed to recover as damages the loss
occasioned by the depreciation of the
shares; but the Court held that the plain-
tift was only entitled to nominal damages.
Brett, M.R., held that the company were
only liable to such damages as would result
from an ordinary contract by a seller of
registered shares of a company, and that
contract he defined to be that the seller
shall execute a valid transfer of the shares
and hand the same over to the transferee,
and so do all that is necessary to enable
the transferee to insist with the company
on his right to be registered a member in
respect of such shares;” and Baggallay,
L.]., thus stated the damages which would
probably be the result of such refusal to
register : *“ The plaintiff, by reason of his
name remaining on the register of mem-
bers might become liable for calls after-
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wards made, or to contribute on the wind-
ing up of the company ;" and the fact that
the defendants had no notice of the special
agreement between the plaintiff and his
transferee, was held to exonerate them
from liability for the special damage the
plaintiff had sustained.

MASTER AND SERVANT—NEGLIGENCE OF SERVANT HIRED
TO DRIVE CART—LIABILITY OF HIRER OF.

The case of Yones v. The Corporation of
Liverpool (14 Q. B. D. 8g0) was one in
which the Court applied the rule laid
down in the well-known case of Quarman
V. Burnett (6 M. & W. 499). The action

was brought to recover damages for in. = P oy e
his resignation.

juries to the plaintiff’s carriage, caused by
the negligence of a driver of a water-cart
employed to water the public streets. The
water-cart belonged to the defendants, but

the driver and horse were hired by the '

defendants from a Mrs. Dean. The Court
(Grove and Manisty, J.J.,) held the case to
be exactly covered by the decision in
Quarman v. Burnett, and therefore that
the defendants were not responsible for
the driver’s negligence, Grove, J., thought
the distinction between hiring, and borrow-
ing, another person’s servant, might be
this: “ When a driver is hired the person
from whom he is hired is bound to exer-
cise due care in selecting a man of proper
skill and conduct ; but it is otherwise with
the lender for no reward of a servant.
The person who borrows takes him cum
onere, and is liable for his negligence
whilst in the borrower’s employment.”

MuNICIPAL OFFICE—RESIGNATION OF MEMBER ELEOT.

The next case we come to, The Queen
v. Corporation of Wigan (14 Q. B. D. 908),
involves a question of municipal law, turn-
ing on the construction of the Imperial
Statute 45 and 46 Vict. c. 50, s. 36, which
provides as follows i—(1) A person elected
to a corporate office may at any time, by
writing signed by him and delivered to
the town clerk, resign the office on pay-

ment of the fine provided for non-accept-
ance thereof. (2) In any such case the
council shall forthwith declare the office
to be vacant, and signify the same by
notice in writing, signed by three members
of the council and countersigned by the
town clerk, and fixed in the town hall, and
the office shall thereupon become vacant-
A. W. Ackerley who had been elected
a common councillor, had written a letter
of resignation and given his cheque for
the prescribed fine, which had not been
cashed. Subsequently he applied to with-
draw his resignation, and a resolution was
passed by the council refusing to accept
A rule for a mandamus
to the council to command them to declare
Mr. Ackerley’s seat vacant was granteds
which, after argument before the Court
(Matthew and Smith, ].J.), was made
absolute. Matthew, J., said :—* In my
judgment the resignation of Mr. Ackerley’s
office had been completed. The only con-
ditions required for the resignation—that -
a writing signed by the officer should beé
delivered to the town clerk, and that the
fine for non-acceptance should be paid—
had been fulfilled, and by s. 36, after this
has been done, the council are forthwith
to declare the office to be vacant.”

T
MUNICIPAL CONTRACT—AFFIXING SEAL AFTER CONTRAC
PARTLY PERFORMED,

The case of Meliss v. Shirley (14 Q- B-
D."911), though turning to some extent oP
the construction of an Act of Parliament
we deem to be of importance as illustrat-
ing a general principle of the law of con
tracts with corporations. The Act iD
question required every contract made by
an urban authority, whereof the value of
amount exceeded £50, to be under seal
The defendants, an urban authority, bY
contract rot under seal employed the
plaintiffs as engineers to perform certai?
work.  The plaintiffs performed part of
the work exceeding £s50, and then re
quired defendants to affix their seal tO
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::ebcontract which they did, believing it
y e for the benefit of the ratepayers that
ci: work should be finished. Under these
o ;umSt.ances Cave, ]., held the contract
e e valid. He observes, p. 915: * What-
ther the result in point of law might be if
€ seal had not been affixed until all the
Work under the contract had been done
Egpon which I offer no opinion), it appears
o e ‘that whilst the contract was still
Pen, it may be fairly contended that it
Was to the defendant’s advantage that the
f:nt'ract- should be carried out in its in-
thgmy’ and if so, that it was competent to
t e defendants to affix their seal and make
€ contract good.”
A An.other point in the case was this: the
COCt In question prohibited officers of the
in Iporation being concerned or interested
. any contract or bargain made with the
aorporation, and provided that in case
s}]:y Ofﬁcexj should be so interested he
orolﬂd be incapable of afterwards holding
continuing in office, and should forfeit
f; 50; and the question raised was whether
€ contract was also invalid when an
93:‘091’ was interested in it ; and the learned
Judge held that the contract was not there-
Y made void. The general rule of con-
lstrt}ction he held to be this: * Where the
®gislature has prohibited a thing from
eing done under a penalty you must look
at the purview and surrounding sections
2{; the Act in order to see whether the
ect of the prohibition is to render the
?:tt done void ; or whether the legislature
b ended the penalty for doing it should
t}? confined to that expressly declared by
cae statute.” Applying this priuciple, he
Me to the conclusion that the conse-
Quences of holding that the contract was
Void would be so tremendous, and the
* flfnal.ty so out of proportion to the offence,
that it would require strong language in
Ne Act to make him come to the conclu-
Slon that the legislature intended these
Consequences.

NEGLIGENCE —DIVERSION OF WAY—DUTY TO FENCE.

The next case of Hurst v. Taylor (14
Q. B. D. g18), was an action to recover
damages alleged to have been sustained
through the defendant’s negligence in not
fencing a path which they had diverted
under statutory powers. The point in
controversy is shortly stated by Manisty,
J., thus: « The question which lies at the

1 Toot of the case is whether or not, when a

person exercising statutory rights diverts
a public foot-path, shutting up part of it
and substituting a new path for that part,
there is duty on him so to construct the
diversion that the public may use the
foot-path in its diverted condition with
reasonable safety.” This question the
Court answer in the affirmative. Lopes,
J., the other member of the Court, said :
« This case raises a novel point upon which
there is no authority, but which can, 1
think, be decided upon general principles
of law applicable to negligence. The law
appears to me this: if a reasonably care-
ful man might go astray in the dark at the
point of diversion, then a duty is imposed
upon those who under statutory powers
have diverted the path, to use reasonable
means to protect the public at that point.”

NUIBANCE—MANDATORY INJUNCRION—COMPENSATION.

In Sellors v. Matlock (14 Q. B. D. 928),
we have a decision of Denman, J., upon a
question of municipal law ‘which is worth
noting. An urban authority under a
statute empowering them, if they should
think fit, to provide: and maintain, in
proper and convenient situations, urinals,
water-closets, etc., and other similar con-
veniences for public accommodation, had
erected on the plaintiff’s land a public
urinal, which was proved to be a nuisance
and injurious to the business carried on
on the plaintiff’s premises on which was
situated a petrifying well, where barris-
ters’ wigs and other interesting objects
were turned into stone. The Court held,
that being a nuisance, its erection was not
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justified by the statute, and a mandatory
injunction for its removal was granted;
and it was held that for such an injury
the plaintiff was not bound to seek com-
pensation, under a clause in the Act pro-
viding for making compensation to pet-
sons who should sustain any damage by
reason of the exercise of any of the powers
of the Act. Denman, J., says, at p. 934
““ It was also contended that s. 308 applied,
and that the remedy was by compensation
This would be so if the
Act contained any powers for the board
to erect urinals upon private ground, but
there are none. Nor do I think it can be
contended, after the decision in Vernon v.
St. Fames, Westminster (16 Ch. D, 449),
though decided upon somewhat different
language, that the power given by s, 39 of
the Act of 1875, to erect urinals ¢ in
proper and convenient places,’ carries
with it a right to create a nuisance without
being liable to an action.”

In the Probate Division the only case
we think worth noting is on

CosT8—DISCRETION OF COURT.

The case is that of The Friedeberg (10
P. D. 112), in which the Court of Appeal
held that under Ord. 65, . 1 (Ont. R. 428)
the costs of all proceedings are now in the
discretion of the Court, and therefore the
general rule of practice which had previ-
ously prevailed in the Admiralty Court
as to the costs of references, viz., that when
more than one-fourth is struck off a claim
each party pays his own costs, and when
more than a third the claimant pays the
other party’s costs, is no longer in force,
and that the Court must now exercise its
discretion according to the circumstances
of each particular case. The case is note-
worthy for the fact that Brett, M.R., de-
clared that the rule in question was not
only not in force, but was originally wrong,
because the judge who laid it down at-
tempted thereby to fetter his own discre-
tion and that of his successors, which he
had no legal power to do.

THE EDITOR OF THE LAW REPORTS.

IT was doubtless with extreme regret
that the Benchers of the Law Society re-
ceived the resignation of the first Editor-
in-chief of the Ontario Law Reports. '

Mr. Christopher Robinson began his
experience as a legal reporter in 1852
though he was not actually appointed re-
porter to the Court of Queen’s Bench
until between four and five years after-
wards, then taking the position of his
brother, Mr. James Lukin Robinson. .

When the system was introduced 1B
1872 of having an increased staff of edi-
tors, with an editor-in-chief to overseé
their work and be responsible to Convo-
cation that the work was efficiently and
promptly done, Mr. Robinson was natur-
ally chosen to fill that responsible office:

As a reporter, and more recently as
editor-in-chief of the reports, as in every-
thing else he has undertaken, Mr. Robin-
son has done his work with a skill, aP
accuracy, a conscientious faithfulness and
a courteous kindliness that has won him2
reputation of which any man might beé
proud. Few except those who have
worked under him know how true this 18-

His resignation is a serious loss to the
profession, ard his successor, no matte’
how good he may prove to be, will find it
difficult to fill the place of one so compe
tent, so conscientious, and of such gteat
experience as Mr. Robinson. We refef
particularly to the conscientious discharg®
of the duties of this office, for we know ©
no position where the work could b€
slurred over with so little chance of de
tection, and where there is so little t©
show for the time and thought expended:

We believe that in Mr. James F. Smith
the Benchers have secured the services ©
one who may be thoroughly relied upo®
in this regard, and we have reason t©
think that he is in other respects wel
qualified for the duties of the office.
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EASTER TERM, 1885.

CEE}}G following is the resumé of the pro-
edings of the Benchers, published by
authority :— .
mDurlng this term the following gentle-
el\l/} were called to the Bar, namely :—
Withessrs' Donald Malcolm Mclntyre,
Sm: honours and gold medal; Robert
v ith, John Macpherson, William Ed-
ard Middleton, John Tytler, Robert
illiam Evans, Robert Victor Sinclair,
mrneSt Joseph Beaumont, James Red-
ond O'Reilly, George Eldon Kidd, James
,V.llshOIm, Robert Ormiston Kilgour,
Lilllham Avery Bishop, Francis Gilbert
. ¥, Donald Macdonald, William Beards-
o Raymond, Christopher Conway Rob-
hon’ Charles Creighton Ross, John
Thomas Sproule, Arthur Byron McBride.
in ese names are arranged in the order
Which the candidates appeared before
Onvocation for call.
Ce l_le following gentlemen were granted
nartlﬁcates of Fitness as Solicitors,
Mely :—R. Smith, A. B. McBride, F.
O,R’I_‘hlstlethwaite, C. F. Farewell, J. R.
eilly, D. W. Saunders, S. O. Richards,
I 'l\ll\gacdonald, J. Tytler, A. G. Campbell,
C;r acpherson, A. C. Rutherford, H. V.
eene, G, E. Evans, W. J. Church, L. H.
Soatten, R. N. Ball, J. S. Garvin, T. John-
G(I)I’ G. E. Kidd, A. A. Mahaffy, A. K.
odman, H. T. Shibley, D. R. Davis,
: R, Miller, T. 1. F. Hilliard, C. R. Irvine,
: COwan, W. Masson, G. Bolster.
i he following gentlemen passed their
St Intermediate Examination, viz.:—
Sh.i v Holmes with honours, first scholar-
Oné” W. P. Torrance with honours, sec-
ours scholarship; W. L. Scott with hon-
Bery, third scholarship; Messrs. L. W. F.
Goy eley, H. H. Langton, W. C. P. Mc-
hon ern, W. S. Hall and J. A. Page, with
A Bollrs; and J. E. Kirkland, F. M. Field,
:A. Bartlett, ]. R. Code, J. M. Balderson,
DG, Grant, A Stevenson, J. T. Doyle, W.
W {egory, J. E. Hansford, S. W. Broad,
Bo. . M. Lindsey, C. A. Ghent, T. M.
mean, R. R. Bruce, J. M. Mussen, W.
son Jones, C. A. Blanchet, G. F. Hender-
o Ho M. Cleland, W. G. Burns, H. D.

C
OWan, E, E. L. Pilsworth, A. E. Trow. .

The following gentlemen passed their
Second Intermediate Examination, viz.:
__R. H. Collins, with honours and first
scholarship; J. M. Clark, with honours
and second scholarship; and Messrs. l{
S. Campbell, J. F. Cryer, John Clark,
H. E. Ridley, J. H. Bobier, D. A. Givens,
R. F. Sutherland, J. D. O'Neill, D. H.
Cole, A. D. McLaren, A. C. F. Boulton,
G. F. Burton, S. C. Mewburn, E. W.

Morphy, O. L. Spencer.
The following candidates were admitted

as students-at-law, namely :—

Graduates — Alexander Gray Farrell,
William Henry Williams,  Herbert Read
Welton.

Matriculants — Samuel Storm Martin,
James Henry Cooper. ]

Funiors—]. A.Fleming,W. G. Richards,
R. M.Graham,]. P. Dunlop, W. G. Green,

{;VD. Lamont, C. Stiles, J. H. Denton,
. J. Whiteside, S. B. Arnold, W. Ken-

nedy, J. R. Layton, W. L. Hatton, W. J.
Williams, H. Armstrong, H. W. Ross,
R. G. Pegley, A. H. Wallbridge, M. K.

Cowan,cl.}_{. Drew, M. Murdoch, G. H.

Lyons and F. C. Hastings.

MONDAY, I8TH MAY.

Muntz,

Convocation met.
Present — Messrs. Maclennan, Read,

Moss, Foy, Morris, Ferguson, Osler, Hos-
kin, Irving, J. F. Smith, Martin, Murray,
Mackelcan.

In the absence of the Treasurer, Mr.
Irving was elected Chairman.

The various reports of the examiners
and secretary in relation to the several
examinations were received, considered
and adopted.

Mr. Robinson’s letter of 18th inst.,
upon the subject of editing the reports,
was referred to the Reporting Committee
for report to Convocation.

The petition of Mr. R. W. Evans was
referred to the Legal Education Com-
mittee.

The report of the Legal Education
Committee on the cases of Messrs. Mc-
Cullough, Yarwood, Carson, Young, Helli-
well, was received, read and adopted.

The report of the Legal Education
Committee as to the legislation of last
session of the Ontario Legislature on the
subject of admission of members of the
Bar of England, Ireland and Scotland,
was received and adopted. '
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The report of the Legal Education

Committee upon the subject of the pri-

mary examinations and curriculum there-
for, was received, read and adopted.

The report of the examiners on the
case of Mr. Masson was received and
adopted.

The report of the Examiners onthe Law
School for session 1884-85 was received,
and ordered for consideration on Satur-
day next.

The report of the County Libraries Aid
Committee was received and read. Or-
dered for consideration on Saturday, the
Finance Committee to report thereon as
to application of Lindsay Association.

Letters were read from Messrs. Langtry
and Eddis upon the subject of the volun-
teers who were members of the Law
Society but not yet called to the Bar.

TUESDAY, IQTH MAY,

Convocation met.

Present — Messrs. Mackelcan, ]. F.
Smith, McCarthy, Ferguson, Foy, Morris,
S. H. Blake, Kerr, Murray, Read.

In the absence of the treasurer, Mr.
Mackelcan was elected chairman.

The report of the Legal Education |

Committee on the cases of Messrs, Evans,
Mahaffy, McMillan, Hilliard, Miller, Good.
man, Shibley, was received, ordered for
immediate consideration, and adopted in
so far as the same related to the cases of
Messrs. Evans, Mahaffy, McMillan, Good-
man and Shibley; and as to the cases of
Messrs. Hilliard and Miller, the report
was referred back to the Committee for
further consideration, with instructions to
report generally as to the rule to be fol-
lowed 1n such cases.

A communication was read from H. R.
Hardy asking for a grant of $100 towards
the publication of a law list, It was
decided to take no action in the matter.

Ordered, That all members of the So-
ciety who had given notice of their inten-
tion to present themselves for call or for
admission during the present term, and
who have been prevented from so doing
by reason of absence upon military service
in the North-West, be called to the Bar
or admitted, as the case may be, without
further examination and without payment
of fees, upon complying with the other
rules of the Society.

Ordered, That all students-at-law and

articled clerks who are on active military
service shall be allowed the time durmgt'
which they have been or may be absen
from their offices; and also any examina
tions which may intervene and for whicC .
they might have presented themselve
while on such service. .
It was ordered that Mr. Delos R. Davi$

. ! . a
receive his certificate of fitness as
solicitor.

SATURDAY, 23RD MAY,

Convocation met.

Present—Messrs. Maclennan, Moss, J-
F. Smith, Martin, Murray, Hardy, Irvings
Ferguson, Osler. . +he

Mr. Irving was elected chairman int
absence of the treasurer. d

Hon. E. Blake, Q.C., was re-electé
treagurer for current year. : NP

A'letter from Mr. Read, Q.C., tenderird
the resignation of his position as Benche®
was read. It was moved by Mr. Hafdy:
seconded by Mr. Mackennan, that COﬂVO’
cation regret that Mr. Read should 0%}
template retiring from a position in v{hlce
his valuable services and long experienc
are, and have been, of great value, aﬂt’
direct that the secretary do write reque®
ing him to withdraw his resignation. o

The report of the Legal Education Co d
mittee on the cases of Messrs. Miller a8
Hilliard was received, read and adopt€ n'

It was ordered that during the pres€ ¢
illness of the secretary, Mr. C. B. G?asess
countersign the Certificates of Fitné
ordered to issue. o€

The report of the Finance Commit o
relating to the grant to the Lindsay Li d
Library Association was received 2
adopted. .« Aid

The report of the County Libraries S
Committee, which had been presented
Monday last, was adopted. of

Mr. Maclennan presented the report o
the Reporting Committee, which was *
ceived and adopted. 2

The petition of Mr. O. L. Spenc?r'd'
captain in the Grenadiers, was recel"'en

- Ordered, That Mr. Spencer’s Seco i
Intermediate Examination be allowed, e
case coming within the resolution pass
by Convocation on the 1gth inst. - rel

The report of the Special Committ®”
for striking Standing Committees reco
mended the following names, was recelv

"“and adopted.
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STANDING COMMITTEES.

FeLegal Education—]. Crickmore, J. H.
orgl}SOn, D. Guthrie, ]J. Hoskin, J. H.
SmF“S, C. Moss, F. Mackelcan, j] F.
1:1})1, W, 1} Meredith.
rary—]. Beaty, ]J. Bell, Hon. S. H.
I‘Brl‘il'ke, H. Cameron, II H. Ferguson, &.
Momgy C. Moss, Dr. McMichael, J. H.
rris.

Ddiscipline— . Beaty, J. Hoskin, A.
Udspeth, J. K. Kerr, F.” Mackelcan, J.
aclennan, Dr. McMichael, T. Robertson,

-FW. Smith, D.C.L.
tnance—Hon. S. H. Blake, Z£. Irving,
: J. Foy, Hon. A. S. Hardy, E. Martin,
B .RR' Meredith, H. W. M. Murray, D.
.R ead,‘L. W. Smith, D.C.L.
E eporting—B. M. Britton, H, Cameron,
et Martin, H. W. M. Murray, J. Mac-
Dan, D. McCarthy, F. Mackelcan, J.
y cSrmth, B. B. Osler.
H ounty Libraries Aid—B. M. Britton,
Hi Cameron, D. Guthrie, Hon. A. S.
Mard}’, A. Hudspeth, J. K. Kerr, E.
I'tin, W. R. Meredith, T. Robertson.
" It;urnals of Convocation—B. M. Britton,
KOY, Hon. C. F. Fraser, J. Hoskin,
. Kerr, C. Moss, D. McCarthy, ]J.
aclennan, Hon. T. B. Pardee.
Pre e petition of Delos R. Davis was
o Sented, when it was ordered that $160
refunded him.
Ty Jfsuant to notice Mr. Moss moved,—
ina?'t the Curriculum for Primary Exam-
be 10ns for the years 1886-1890, inclusive,
Sub'amended by adding to the English
nJ?CtS for 1886 the following: * Or
cient  Mariner and Ode to the Depart-
an OYear; France, an Ode; Dejection,
ang ge; To William Wordsworth, Youth
ge.”
R‘ﬁm”suant to notice a Rule amending a
ﬁl‘ste of 26th December, 1882, was read a
thiy dand second time, and ordered for a
Dext, reading on Friday the 2g9th May
Thp Ursuant to notice Mr. Moss moved,—
Soa‘t the following be a Rule of this
Clety —
an‘;’ly graduate in the Faculty of Arts in
o Sumversuy in Her Majesty's Domin-
Whe, empowered to grant such degrees,
Ceo as given four weeks notice in
as rdance with the existing rules, and
the Otherwise complied with the rules of
Ociety, may, upon presenting to Con-

vocation, at its meeting on the last
Tuesday in June in any year, his diploma,
or a proper certificate of his having
received his degree, be admitted on the
books of the Society as a student-at-law,
and such admission shall be taken to be
as on the first Monday of Easter Term.

The Rule was read a first and second
time, and ordered for a third reading on
Friday, 2gth May next.

Mr. Moss gave notice that at the next
meeting of Convocation he would intro-
duce a Rule as follows :—

From and after the day of 1885,
no person then or thereafter bound by
articles of clerkship to any solicitor, shall,
during the term of service mentioned in
such articles, hold any office or engage in
any employment whatsoever, other than
the employment of clerk to such solicitor,
and his partner or partners (if any)and
his Toronto agent, with the consent of
such solicitors in the business, practice
or employment of a solicitor.

Convocation adjourned.

FRIDAY, 2QTH MAY.

Convocation met.

Present — Messrs. Robertson, Crick-
more, Moss, Mackelcan, Morris, Britton,
Irving, Murray, Guthrie, Maclennan, J-
F. Smith, L. W, Smith, Foy.

Ip the absence of the treasurer Mr.
Irving was elected chairman.

Mr. J. Baldwin Hand’s petition was
received and it was ordered that the
prayer of the petition be not granted.

Mr. Maclennan presented the report
relating to honours and medals on the
Call, and honours and scholarships on the
First and Second Intermediate Examin-

ations.
received and adopted.

The report was (
A letter was read from Mr. Read in

reply to the secretary’s letter reguesti_ng
him to withdraw his resignation in which
he says that he had in contemplation
resigning for some time, and only post-
poned doing so till ‘this term, an anniver-
sary term of his call to the Bar, and he
adheres to his resignation.

Convocation having had under consider-
ation Mr. Read’s letter tendering his resig-
nation of his position of Bencher, with
feelings of great regret accept his resigna-
tion. Whereupon it was ordered that a
call of the Bench be made for the election
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of a Bencher in Mr. Read’s stead for
Tuesday, 8th September.

A letter from Mr. W, Stephens was
read and the secretary directed to say that
his case did not come within the resolu-
tions adopted by Convocation.

The Report of the Law School was con-
sidered and it was ordered that as the
required number of students did not pre-
sent themselves for examination no prizes
could be awarded.

The Rule relating to Rule of 26th
December, 1882, was read a third time
and passed as follows :—

That section 4 of the Rules for Exam-
inations passed on the 26th December,
1882, be amended by inserting the words
“ atleast 29 per cent. of the marks obtain-
able on the paper on each subject and ”
between the words “ obtain” and ¢ at
least,” where these words first occur in
the second section.

The secretary was directed to have the
said Rule published in THE Law JournaL.

The Rule, as read a first and second
time at the last meeting, relating to gradu-
ates was then read a third time and passed.

Pursuant to notice a Rule relating to
persons engaging themselves in employ-
ment other than the employment of
articled clerks during the term of their
articles, was read a first and second time

and ordered for a third reading on
Saturday, 6th June.

Convocation rose.

SATURDAY, 6TH JUNE.

Convocation met.

Present—Messrs. Muray, J. F, Smith,
Ferguson, Morris, S. H. Blake, Meredith,
Irving, Maclennan, Moss, Osler.

In the absence of the treasurer Mr. Iry-
ing was elected chairman.

The letter of the treasurer dated 2nd
June, 1885, in reference to his recent re-
election as treasurer was received and
read.

Mr. J. F. Smith presented the report
relating to Mr. A. B. McBride which was
received and adopted. Ordered that Mr.
McBride be called to the Bar. Mr. Mc-

Bride attended and was called to the Bar
accordingly,

The secretary having reported that Wm.
Masson had completed his service and

was entitled to hig certificate, it was

ordered that he receive his certificate of
fitness,

The Report of the Legal Education
Committee on the case of Mr. G. A.
Payne was received and adopted, and his
examination allowed. )

Mr. Maclennan from the Reporting
Committee reported as follows :—

1. Your committee have had contracts
prepared with Mr. O'Brien of the Law
JournaL, and Carswell & Co. of the La%
Times for the publication of early notes
on the terms directed by Convocation,
and for a period of one year from _thif
first day of July, and afterwards, subjec
to determination by either party on three
months’ notice.

2. Your committee have had under
consideration the subject of an appropr!-
ation asked for by the editor towards the
preparation -of the next triennial digest,
and recommend that the sum of $1,ooo‘bfl
appropriated for that purpose to be gppllee
by the editor in procuring any assxstan{:d
he may think necessary, and to be pal,—
when the digest is issued, the responsl_
bility for the work to remain, as at pre
sent, with the editor and reporters.

3. The reporting work is not going
well forward as on some former occasions-

In the Queen’s Bench Division tht?l";
are nine cases unissued all of a date prio
to the thirteenth day of March. In th‘f
Common Pleas Division there are twenty
seven cases not issued of which one wa$
delivered in August and four in Decembef»
1884, two in January, sixteen in February -
and four in March last. In the Chancery
Division, although a large amount of wor A
has been done, the arrears are not Yee
quite worked off. With Mr. Lefroy ther
are thirty-eight cases unpublished ane
with Mr. Boomer twenty-four, about o
quarter of which belongs to the year 1884:
The Practice Reports are fairly well uPO’
there are forty-four cases unpublished
which only eleven are older than Mal’cr
last. Complaints have been made to you*
Committee of some mistakes and inaxccz_ul""‘e
cies in these reports, and the Commlttet
think the complaints, to a certain extent
well founded. Your Committee thlrble
that some of the other reports would "
improved by greater care on the part o
the reporters. Your Committee regret .
say that they have received no retufal
from the reporter of the Court of ApP‘;1
during the present term, although speci2 e};
requested to send it in. From his fqrmrs
returns and from those of the printé
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appeal cases in the hands of the printers,
ut not yet published, of a date prior to
Oncivember, 1884. There appear to be
givy two other cases 1n that Court yet
) en to the printer, and of the cases
termec'l in the reporter’s return for last
‘erm it appears that there are twenty-six

Judgments given in and prior to January

tzS:kIIOt one of which has yet been given
me e printer. Your Committee have no
nan§ in the absence of any return O
giVOng how many judgments have been
fhren since January, but it is well known
is ere are a good many. Mr. Grant has
sued one number in November, one in
ecember, one in February and one in
2 ;Y of 560 pages in seven months. The
ang two numbers contain eleven cases,
tee at the same rate it would take four-
¢ n months longer to issue all the cases
0 the end of 1884.
he report was received and adopted.
he secretary reported that H. C. R.
ane((l:her, Q.C., Hon T. B. Pardee, Q.C,
att Hon. A. S. Hardy, Q.C., had not
a ended meetings of Convocation for the
St three consecutive terms.
Ordered that a call of the Bench be

‘Made for the first Tuésday of Trinity

plerm for the election of Benchers in the
aces of Messrs. Becher, Pardee and
ardy,
oer'- Maclennan from Joint Committee
fol Finance and Reporting reported as
etltOWs upon the subject of Mr. Robinson’s
er {—
F‘The Joint Committee composed of the
wi:lance and Reporting Committees to
of om was referred Mr. Robinson’s letter
of 18th instant on the subject of an increase
re salary for the editor-in-chief beg leave to
l?l9rt as follows:—
th he Committee are of the opinion that
ane funds of ‘the Society do not admit of
exy considerable permanent increase of
sitl;fndlture without a very pressing neces-
The Committee are further of opinion

t
hat the salary at present attached to the

as tce of editor-in-chief is sufficient as long
th he reporters do the work prescribed by
€ Rules of the Society.

our Committee refer to Rules 143, 144;

:;d 145 which intend that the actua
ecution of the reports is the duty of the

your Committee find that there are eleven | reporters, and that the duty of the editor

is one of oversight.
Your Committee have communicated

with Mr. Robinson with the view, if
possible, of retaining his services as editor
upon the footing of his labours being
reduced to that of oversight and super-
vision as contemplated by the Rules; but
your Committee regret to say that for
various reasons Mr. Robinson cannot see
his way to do this.

Your Committee therefore recommend
that applications for the position of editor-
in-chief be advertised for in the usual
manner, and that Mr. Robinson be re-
quested to retain his office until his suc-

cessor is appointed.

The report was received and adopted.

The secretary was directed to communi-
cate to Mr. Robinson that part of the
third paragraph relating to his letter.

It was ordered that the usual notice for
applications for editor-in-chief be pub-
lished, and that the usual notice be given
to every Bencher for Tuesday, 3oth June.

The petition of Gerald Bolster was pre-
sented and considered. Ordered, That
his certificate of fitness be allowed him,
and that the usual fee be mnot charged.

A resolution was carried respecting Mr.
Grant’s neglect to make any return during
the present term of his reporting work, -
and the backward condition of the Appeal
Reports.

The secretary was directed to communi-
cate the same to Mr. Grant forthwith.

Convocation requested the Finance
Committee to take into consideration the
system of ventilation of the library, and
also the condition of the ceiling.

The Rule, moved by Mr. Moss at last
meeting and read twice, relating to service
of articled clerks, was read a third time
and passed.

Mr. Morris was placed on the Finance
Committee in the room of Mr. Read.

Mr. Osler gave notice of motion for the
first day of Trinity Term for the form-
ation of a branch library at the Court
House for the use of the profession.

J. K. KERR.

Chairman of Committee an Fournals.
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PUBLISHED IN ADVANCE BY ORDER OF THE
LAW SOCIETY.

CHANCERY DIVISION.

Proudfoot, J] [Dec. 2.

Vickers Express Co. v. CANADIAN
Paciric Raiway Co.

Railway Act, 18799—Express Co.—Facilitics—
Parties.

In an action by an express company against
+ a railway company to compel the defendants
to afford the plaintiffs the same “facilities
that they did to another express company,
alleging that the right to employ the station
agents of the railway company as agents of
the express company was such a “facility,”
and had been refused to the plaintiffs although
granted to the other express company,
Held, that such right was a “facility,”
that the Canada Railway Act of 187g, s, 60,
$s. 3, provides any facilities granted to one in-

«corporated express company shall be granted
to others.

and

Held, also, that the plaintiffs could not com-
pel the defendants to give the use of their
agents, but if the defendants allow the agents
to act for bne company, it is a « facility * that
-cannot be denied to the other company.

The action was, however, dismissed on the
ground that the other express company had
not been made a party, but without costs,
¥ McCarthy, Q.C., and Creelman, for the plain-
tiffs,

S. H. Blake, Q.C.,and R. M. Wells, Q.C., for
the defendants.

Ferguson, J.] [May 16.

WHITLEY v, GowbDkEy.

Patmt~Re-issues—-Enlarging claims—Laches in
applying for re-issue.

Action for infringement

) ot patents of inven.
tion.

Wher} it appeared that in a re-issued
Ppatent a claim constituting a new feature was

introduced —a thing that was not in the origil'lal
patent or contemplated at all by the then in-
ventor—a feature that was shown to be of sub-
stantial importance and practical utility and
which amounted to an invention and it did not
appear that this change was the correction (?f
a mistake or a thing arising by reason of acci-
dent or inadvertence.

Held, that the said claim in the re-issue was
invalid.

A re-issue cannot contain matter of mmven-
tion which as to the original is new, or 2
broadening of the invention, although it may
under proper circumstances contain a broaden-
ing of a specific claim made. )

Where in a re-issue one of the claims was 18
the same words as one of the claimsin the orl-
ginal patent, but contained the words * sub-
stantially as shown and described,” and 0%
reference to the specifications it appeared thf‘t
those of the re-issued patent contained cel‘t.al'n
additions which were not in those of the origl”
nal patent, and when read with reference 0
the specifications the claim in the re-issué
patent appeared to'mean a thing diﬂ'erent' from
that meant by the corresponding claims in the
original patent, and the result stated in the
new or added part of the specifications for thz
re-issued patent showed that the intention Wa°
to claim something different from that \fVl?lc
was manifested or claimed in the Ol'lgmae
patent, and it did not appear that this Changp
could be said to have been made for the I;_un
pose of correcting a mistake or by reason 0f#
accident or inadvertence, _ 1d

Held, the claim in the re-issued patent cot
not be sustained, and was invalid. a8

When the date of an original pa.tent.""ue
December 6th, 1877, and the date of a re-lsse
of it was March 7th, 1881, and it aPPearve
that the attention of the patentee must hao
been called to the merits and actual scope
his patent as early as March 7th, 1879 n
reason of the disclaimer on that date; ao
when in the case of another patent, the date
the original was November 14th, 1876, a8 4 it
date of the re-issue March 17th, 1881, an tee
appeared that the attention of the paté® ~"
must have been drawn towards the merits a
merits or defects in his patent as eaf}Yan
March 7th, 1879, for a similar reason; 100
when in the case of another patent, the da
the original was September 28th, 1876, 8%
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the re.issue July 10th, 1880, and from the cor-
Tespondence and proceedings respecting the
3Pplication in the United States, it was indi-
Cated that the patentee was not during at least

€ larger part of this period without having his
Attention drawn towards the merits, demerits
or defects in his patents ; and it also appeared
13t in each case there had been in the re-
1SSues either the introduction of new inventions
F what has been called an enlarging of the
Scope of the patent, or a broadening of the

© Claijm,
Held, that the rule of laches must be
Strictly applied and the delay being un-
&Ccounted for, the re-issues were invalid, at
events asto the claims in the re-issues
ch constituted such a broadening and en-
Arging of the claims in the original patents
resPective]y. v

W. Cassels, Q.C., for the plaintiff,

B. B. Osler Q.C., and T. S. Plumb, for the
defendants. _

Whi

pm'«ldfoot and Ferguson, J.].] [May 21.

THOMPSON v. CaNaDA FIRE AND MARINE
‘ Insurance Co.

Di’GCtors’ consent to transfer of stock—Absence
of fraud. .

Ppeal from the judgment of Bovp, C.

» 22 C. L. J., 70),

we ¢ld, that as the transfers complained of
°T€ within the scope and power of a board of
Sctors, and being found upon the evidence

she ave been made without fraud, the appeal

ould pe allowed and the action dismissed

. ¢ Costs,

CKelcan,
Ppea,

MCCarthy, Q.C., and Nesbitt, contra.

. 0n a
(ang,

Q.C., and Moss, Q.C., for the

BoYd’ C] [June 2.

V‘CKERS Express Co. v. CanapiaN
Paciric RaiLway Co.
o ,
Hway Act, 1879—Express companies—Reason-
. ableness of vates— Facilities.
‘a nil‘“l action by an express company against

Pag Way company and another express com-
¥ to whom certain privileges were granted

by the railway company which were withheld
from the plaintiffs, the principal one being
that of employing the railway station agents
to act as agents of the express company, and
in which it was claimed that the Court should
inquire into and settle whether the rates
charged by the railway company were reason-
able or not,

Held, that even if the Court had jurisdiction
to inquire into the reasonableness of the rates,
which was doubtful, no collusion being shown
between the defendant companies it would
not on the record and evidence in this case
do so. :

Held, also, that the employment of the sta.
tion agents of the railway company to act as
agents of the express companies with the
privileges they had at the stations is a facility
within the meaning of the Consolidated Rail.
way Act of 1879, 42 Vict. c. g, s. 6o, s.s. 3, and
that when such privilege is granted to one
express company and refused to another,
whether by contract or obligatory arrange.
ment or not, it is an illegal bargain in contra.
vention of this 3rd sub.-sec. of the Act.

C. Robinson, Q.C., McCarthy, Q.C., and Creel.
man, for the plaintiffs. )

S. H. Blake, Q.C., and Cassels, Q.C., for the
defendants, the railway company.

Moss, Q.C., for the defendants, the express
company,

Prou‘dfoot, J.] [June 3.

CASSELMAN v. CASSELMAN.

Estoppel by deed—Subsequent acquisition of estate

—Necessity of recital or covenant —Unwilling
graniee.,

M. C. made a voluntary deed of certain
land to L. C. At that time M. C. had no title
to the land, it haying been previously sold for
taxes and conveyed by sheriff’'s deed to B.
Subsequently, however, to his deed to L. C.
M. C. bought back the land from B. There
were no recitals or covenants ip the deed to
L. C.,and by it M. C. did « assign, transfer, de-
mise, release, convey, and forever quit claim” -
to L. C., his heirs and assigns, a]} his estate in
the land.

Held, that M. C. was not est.
ing he had not the estate wh

*

6pped from say-
en he conveyed
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to L. C. For (1) there was no recital or cove-
nant for title in the deed to M. C.; (2) that
«deed did not purport to grant any estatein the
land, but merely to assign or release and quit
claim to the assignor’s interest therein; (3) the
deed never had any operation, for L. C. never
paid anything for the land, never went into
possession, never claimed to be owner of it, or
paid the taxes, and from the first répudiated
the gift.

McCarthy, Q.C., MacTavish and MacCraken,
for the plaintiff.

Shepley and F. M. McDougal, for the defend-
ant.

Boyd, C.] [June 10,

QUEEN v. St. CATHARINES

Indian lands—Indian veserves—Title to Indian
lands—Constitutional law.

In this action the Province of Ontario sought
the intervention of this Court in order that the
St. Catharines Milling and Lumber Company
might be restramned from trespassing and cut-
ting timber on lands claimed by the Province.
The defendants justified under license obtained
from the Government of Canada in April, 1883,
by virtue of which they asserted the right to
cut over timber limits on the south side of
Wabegon Lake in that portion of Canada situ-
ated between Lake Superior and Eagle Lake.
The defendants further pleaded specially that
the place in question forms part of a. district
till recently claimed by tribes of Indians, who
inhabited that part of the Dominion and that
such claims have always been recognized by
the various Governments of Canada and
Ontario and by the Crown; that such Indian
claims are paramount to the claim of the
Province of Ontario, and that the Dominion
have by purchase acquired the said Indian
title, and that by reason thereof as well as by
inherent right the Dominion and not the
Province is alone entitled to deal with the said
timber limits. It was admitted that the timber
lands in question are within the territorial
limits of Ontario, as determined by the Privy
Council.

Held, that the Indian title to the land in
question was extinguished by the Dominion
treaty in 1873, known as North-West Angle

-

Treaty No. 3, during the dispute with the
Province as to the true western boundary o
Ontario, and the extinction of title pI'Ocufet
by and for the Dominion enured to the bene€

of the Province as constitutional proprietof >

) e
title paramount, and it is not possible for th

Dominion to preserve that title or transfe 1:
in such wise as to oust the vested right of t}]‘c
Province to the land as part of the pub’ 2
domain of Ontario. It appearsasa dedu"t‘ot
from the legislation relating to the subject thas
the expressions “ Indian Reserves,” or * L-3?
reserved for Indians” had a well recogniz®
conventional and perhaps technical mean,mn
before and at the date of Confederati®
“ Lands reserved for Indians” is used in ¥”
British North America Act as a Weu'undert
stood term, and that it was so is furtb®
demonstrated when one looks at the result® ©
previous legislation in the various confedefat;;
Provinces other than Upper Canada. S0 # 2
the legislation of Canada since Confederati®”
reflects very clear light upon what was U2 ei;e
stood by those Indian Reserves. Before ‘ o
appropriation of Reserves the Indians haveé ?:6
claim except upon the bounty and bener’lelI:e y
of the Crown. After the appropriatiod t .
become invested with a legally- recogn’?
tenure of defined lands in which they hav® te
present right as to the exclusive and absolt'lng
usufruct, and a potential right of becom’n_ v
individual owners in fee after enfranchisemethe
It is *“lands reserved ” in this sense fo" o
Indians which form the subject of legislat p
in the British North America Act, i-¢- 2 of
upon which or by means of the proce€ 8
which after being surrendered for salés
tribes are to bé trained for civilization U2 at
the auspices of the Dominion. It follow$ e
lands ungranted upon which Indian® ¢hid
living at large in their primitive staté wi s
any Province form part of the public 1% 4
and are held as before Confederation bY tish
Province under various sections of the Brlecs.
North America Act. (See sec. gz, item 57 Snds
6, 109, and 117.) Such a class of pubhc Ia a$
are appropriately alluded to in sec. ’
lands belonging to the Province in wh lchs
Indians have an interest, ¢.¢., their posses
interest. When this interest is dealt W joP
being extinguished and by way of compeB® ...
in part reserves are allocated, then theJ

e

the
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diction of the Dominion attaches to those
Teserves, But the rest of the land in which
“the Indian title” so called has not been
extinguished remains with its character un-
Changed as the public land of the Province.

History of the public lands of Ontario from
the time of their acquisition by the Crown till
hey became subject to Provincial legislative
control briefly sketched.

Discussion of the Canadian policy upon
Indian questions both before and after Con-

federation.
Attorney-Generaland W. Cassels, Q.C., for the
Town,
McCarthy, Q.C., and Creelman, for the de-
_ ‘endants,
PRACTICE.
Q. B. Div.] [March 4.
Hatery v, Tue MEeRCHANTS' DESPATCH
Co. ET AL.

s‘c"”ity Jor costs—Delivery out of bond—Case in
the Court of Appeal.

_The plaintiff who lived out of the jurisdic-
100 obtained a verdict at the trial, which was
affirmeq upon motion to a Divisional Court
EXCept as to one defendant against whom the
ction was dismissed without costs) and the
®fendants were appealing to the Court of
Appeal,

Held, that the plaintiff was entitled to have
IS bond for security for costs taken off the

©8 and delivered up to be cancelled notwith-
Standing that the judgment in the plaintiff’s
avour was liable to reversal in the Court of
: ‘APPeal.
B Aylesworth and Lees, for the plaintiff.

L Plumb and Millar, for the defendants.

b Toudfoot, J.| {June 22.

B Lake SUPERIOR Native Correr Co.
Appeal—Extending time for.

. C‘l‘oss-apphcations in respect of the same
Ubject-matter were argued together and both

- Were dismissed by a judgment pronounced on

the 26th April, 1885. The question argued
was an important one, viz. : the wultra vires of
an Act. Beparate orders were taken out dis-
missing the two applications, and the time for
appealing from both orders was extended till
the 6th June, on which day one of the parties
gave notice of appeal from the order adverse
to him. The other party who was not desir-
ous of appealing unless his opponent appealed
was advised too late to serve notice within the
time limited, and therefore applied after the
expiration of the time to have it extended.

Held, that it was a proper case for exercising
a discretion in favour of the applicant, and
leave to appeal was accordingly granted.

F. H. Macdonald, for the application.

Moss, Q.C., contra.

Boyd, C.]

SMiTH ET AL. v. GREY ET AL.

[June 26.

Foreign Commission—Issue on pleadings.

For a foreign commission to be ordered it is
not necessary that the cause should be tech:
nically at issue; it is sufficient to shew that
some issue is raised on the pleadings which
must infallibly be tried if the action be tried
at all.

H. D. Gamble, for the defendants.

Arnoldi, for the plaintiffs.

OBITUARY.

HONOUR %0 THE BRAVE.

The members of the London Bar have passed a
resolution expressive of their deep regret at the
death of their professional brother, Skeffington

*'Connor Elliot, and of their sympathy with his par-

ents on the occasion. MTr. Elliot was called to the
Ontario Bar in 1880. A son of Judge Elliot, of Lon-
don, and twenty-six years old at the time of his
death, he was practising his profession successfully
at Prince Albert in the North-West Territory when
the rebellion under Riel commenced. The Mounted
Police at Prince Albert and in its vicinity were
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few in number and inadequate for the defence
of the place and of Fort Carleton which are points
where large supplies of stores are usually kept. In
this situation volunteers were called for, and
among those who promptly responded was Elliot.
The insurgents having defied the authorities and
seized private property the conflict at Duck Lake
ensued on 26th March last, when out of thirty-
eight volunteers nine were killed on the spot,
and several wounded. Elliot had just assisted a
woundéd comrade into a sleigh, and turned round
to resume the conflict when he fell pierced by a
ball and died instantly. He had previously been
wounded, but not disabled. It appears the volun-
teers were led into an ambuscade, and thus suffered
very severely, much more so than in any succeed-
ing conflict. But no men could have behaved
more courageously. It was only when their total
destruction was inevitable owing to the vastly
superior numbers of the enemy and their hidden
position that the remainder of the volunteer force
retreated. The Mounted Police who were sepa-
rated from the volunteers in the fight suffered
severely also, but much less than the volunteers.
The latter left the bodies of their slain companions
on the field, but they were recovered afterwards,
and the nine were placed in one grave. Mr. Elljot's
brother, Mr. Hume Elliot, after much difficulty,
succeeded in recovering the remains of the de-
ceased which were brought to London and there
interred. The funeral was a public one. The
shops were closed, and every indication of the
deepest sympathy and sorrow on the part of the
public was exhibited. 1In the presence of some
20,000 people the body was interred with military
honours; not only the Bar, but the City authori-
ties and the Church of England Synod then in
session have testified their sense of the courage and
devotion which impelled this young member of our
profession to go forth at the first call of his
country to arms, and who nobly died in the per-
formance of his duty.

. east border of the county. There they alightede'
- and directing the couple to stand just east f’f self
© centre of the highway the squire stationed hi® i

on the west side of the line, and with the Couplet}’.
. Henry County and himself in Rock Island COU®

FLOTSAM AND JETSAM.

AFTER a long wrangle between judge and coun;
sel—Judge: *Well, Mr. , if you do 8O
know how to conduct yourself as a gentlemat:
can't teach you.” Counsel: *That is so, ™Y
lord.” A fact.—Law Times.

IT having been remarked that lawyers in T.exas
are not in the habit of bullying witnesses, as i$ ."n
too common in more civilized places, the explanati© s
was given and accepted as reasonable that a Tex?
witness would just as soon begin shooting from 2
witness box as from anywhere else.—Ex.

Hap A JupiciaL Minp.—A learned cOrfesPO?d;
ent sends us the following anecdote about a i“S“.ce_
of the peace who had a judicial mind : Squ‘l:s
Miller, of Coal Valley, Rock Island County, ..
astrict constitutionalist. A young man from Henﬂ_(
County procured a marriage license, and proce® e
ing to Coal Valley, and led his blushing gir! befor
Squire Miller to have the ceremony performe "
producing his Henry County license. The Illlﬂoin
statute says that *the license shall be procufed "
the county where the marriage is to be solemnize 1;e
The squire at first told the young man that 28
would have to get a Rock Island County licensés
his jurisdiction did not extend outside of t*°
county, but, on being told that the state of t i
young man's treasury department would not admce
of such an outlay, the squire’s legal mind at onn
hit upon a plan whereby he could bag the fee ;ey
still keep within the letter of the law. Coal V2 c
is only a mile from the county line between R‘:ri-
Island and Henry counties, so, taking the mat e
monial candidates in his buggy, he drove t0

icer T
he proceeded to perform the marriage Seff"ce’ ac-
marking : * There, young man, that is smcd}’ui o
cordin’ to law; two dollars, please,” The 54

. . jves
has a judicial mind, and will rise higher if be I
long enough.—E 4.




