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MEREDITH, C.J. FEBRUARY 14TH, 1903.

C1HAýmFERs.

TRADERS BANK 0F CANADA v. SLEEMAN.
,DEscov-,ry..Examinailéon of parles- Grt'ditors' Ac/ia't under 13 E//Îz.

ch. S-Fraud-Peadng-feif1c illiack- Genertit Charges-
Transfer of Assets of IL'bor-&o,,p of Discovery.

Apal by defendants from the order of the Master in
Chlanabers (alite 127) requiring defeudants George and Sarah
ýSisernan to attend for £urther exaintation for discovery.

W. M. Douglas, K.C., for appellants.
W. R. Riddell, K.C., for plaintiffs.

M~iEDîuCJ.-I thînk it is a pity that the order wae
ilot 111n u before thej appeal came on to be board, but 1
nay as well dispose of this case now. It seems to 'ne 1 can
do asý well now as after further coiîsideration.

.1t ma1Y be that the pleading is not well drawn; and, very
tIlIntelyi criticized, it is perhaps open to soine of the ObJec-

to8 whielh have been urged àgainst it by Mr. Douglas; but,
looking at it as one must under the modern and somewhat
10o'e s;ystemn of pleading which prevails, and looking at it
fairly al]d flot too critically, I think the case whichl plaintifs
Pre8ent is this. They make an attack u1pon a transfer of the
lands whiCh are xnentioned'in paragraplis 8 and 13 of the
8tateinent of claim-make a specific attack upon these. They
also nInak a specific attack upon the moneys whieh have 1been)

el1?(ýe( n erecting the brewery upon these lands. They
111,in a general way, by paragraph 6, attack tranisfers Of

property which is not described officially, at ail events, but
the particulars of which, they say, they are unable to ascer-
tain ; and these transactions they seek to attack as fraudulent
as aga"int creditors.

Paragraphs .5 and 7 allege the insolvency of defendant
George si..... the debtor, long before the transactions Of

192Whielh are impeached in paragraphs 8 and l3. There is
*'oL. nL 0- w. R. NO. 7



also the allegation that defendants have ail conspired to with-
draw the property of Sleeman from the reach of lis credit-ors by transferring it in various ways, and by ultimateYputting parts of it, at ail events, in the properties specifiOcJlYmentioned, which plaintffs are seeking to reacb.It is flot necessary to say whether plaintiff8 have made, iniparagrapli 6, a case wbieh would entitie them to any Ispecifierelief as to the inatters that are there deait with. 1 think itis unneeessary for me to- determine that on this motion.Plaintiffsare entitled to full diseo'very as to the matters thatthey specifically attack, and the transfers of the lands at-tacked in paragraphs 8 and 13, and also the dealings with themoneys which plaintifis allege were employed in putting UP
the building.

1 tbink it is relevant, also, to the inquiry to ascertaifiwhether disp)ositions were made by the debtor of bis propertyto these defendants, and, possibly, to, others than these defen-dlantg, fit a timie and in circuinstances that would tend tothrow light upon what the intent was in making a traiisferor dlispos4ition, whieh is spedcicalîy attacked.There are mnany instances in whieh that kind of evideneia adinissii2le. Where the intent of the party is the subjetof inquitiry, you niay shew other acts done, under sîilar cir-cumu'tanlces, and about tho saine time, for the purpose OfSbewing the intent in at particular transaction.
NOw, 50O 1,Inited, it scels to nio that plaintiffs have therigbt fully to, interrogate ail these defendants. There Mus5tbe cosdrbelatitude allowed in these fraudulent coiVeY-anice casies in the examnination, but care must be taken f0 t tOpermlit the exininatioxi to be muade use of as a cloak to coverthe purpose of exainining into anly business other thali thedebtor's with 'which a plaintif bias no concern. It is iMipOs-sibte to define.just 'what questionq, inay be put, and it will beopen to defendants upon the further exaînnation of any 'Ofthe deponents, if they think the exaination is not one fairlYdirected or relevant to the issues, as I have mentionede toobject to answer that question, and to ask for the deterin-ation of the court as to it.

B3ut, as 1 say, there musl't be a gond deal of latitude sl-Iowed in the .se exaininationci At the trial, I have -no doubt,,Uevenl Supposing the dlain were confined to the attack upOfitbe specific transactions which are imnpeached, the Court 00121d'lot shut out any evidexice that was offered o! dealings bYSteelnan with his property, wbieh would tend to shew that'lis moative lin dealing with the particular property was to



withdraw it from the reach of his creditors; and it is import-
ant to plaintiffs to show what the resuit was of the with-
drawal of these properties, upon the financial position of the
debtor.

1 think the order ought not to Le drawn up generally, as
apparently it was intended to draw it Up; but it should Le
lirnited so as to show that the examination must he Lased
upon the right of plaintiffs being what I have indicated, and
the Iîmît of the right to examine being that which I have
menftioned,

1 think the cos of the appeal should be costs in the
cause to the successful party.

MEREDITHI, J.FEBRIUARY lOvil, 1903.

CHAM BERS.

RlE GILB3ERT.

1~%111ConlrutiopBtque/fo Graindcliirt- - IViteher Jnc/ludî,*g
Cra ndsons as well as Granddaueghters-Devise of Land-equest
,9f Money to Jmjprove Land.-Revocation of flevi.îe-Efec/ on
B-quest-liequeçt ofMoney Jnvested lu Shares-Seciic. Beyuest
-Increased Value of S/tares.

Motion by the executors of the wîIl of Jacob Gilbert for
on order under rule 938 declaring the construction of the
will and codicils as to three matters.

E. Meredith, K.C., for executor8.
T. G. Meredith, K.C., for Absalom Gilbert.
T. W. Orothers, St. Thomas, for Jiarman Crouse.

C. F. Maxwell, St. Thomas, for Ilannali Thompson, for-
inerly Crouse.

J. FarLey, K.C., for Ernest Gilbert.
MERIEDITlH, J.-CtI charge the devises and bequests ta

Absalomn wit h the payinent of $1,000 to Le paid to cacli of

'ny grandchildren, daughters of the said Hannah Crouse,
sueh sufls to Le paid to eaeh of them when he or she becomes
of age or marries, whichever event shall flrst happen."' These

wOrds, notwithstanding thc use of Ileh or she," do not in-
elude a son of Hannah Crouse. Daniel$5 Seulemient Trusts,
1 'Ch. D. 175, distinguished.

" Aiso pay to my grandson, the said Ilarmon Crouse,
8500, which is to Le paid by my said son Absaloin ta MY said
e-xeeutors, and which shall Le emaployed Ly theni ini giving l'ira
a start when he shali begin farming bY Putting up a house
,01 the preunises hereinbefore devÎsed to hi and makinig



snelb iuiprovemaents thereon out of the eurplus as they malythîink hie requires." By a coicil the testator revoked thedevise referred to in these words, by giving the lande to thatgrands1orl's mnother, instead of to hini, but the testator did'lot otherwise indicatu, any intention to recail, annul, ortransfur the gift of $500. The legacy does flot faîl with thedevise. Lockbart v. Hardy, 9 I3eav. 379, referred to.1 getolY daughter Hannah . .the suin 0f14,00o Il . being that ainount of stock in the SouthWtrnFarîneurs and Mechanies' Loan and Savings Societya" 'le" own property abîîoluteîy." At the tirne of the xnakingOf the Will and of the testator's death he owned '120 shareso! the capital stock of the society, of the par value of $50eae1,ý il, ail s6,000, but which wcre and are saleable at aprexujuni. BY the -saille codiÎcil in whicb this bequest wasmîade tlhe te"Stator gave to hi's grandson Ernest $2,000 stockil' Lhe sainý ýsociety- The words are sufficient to indicatetbat the legYateýe was to takçe four-sixths o! the testator'sshar-es in the capital stock of the society. I3roadbent v. Bar-row, 20 Chi. D), 670~, 8 App. Cas. 812, referred to.Order accordlingiy. Cst,, of ai] parties out of the estate;those of the eXectutors as betweeln solicitor and client.

BRITON J. 
FEUTcnNsoN 1c?~ 6TH, 1903.

C o a ~ A ti Q l o r y 4 U ~ n e C O M S n e uL r r e d n Q u e b e c C o u r -D r « c i o ~ n F « o u r t ~ n e / 8 J ~ k t e a g a i n . t U n g u c c e s s - ,

Actos ) attorneys in, the Province o ube who actedas f~oDe W,. Reejý,d in an action brougyht againstlieed by the preýenlt dlefendlat, to recover the taxeýd costs o!thalt action. The point raised was onie entirely novel in thÎSPrvine,' vz,, l rght O! attorneys of the Province of Que-bec to bring an action, in their own naine, without the inter-velt'ol O teirOmmclent wl()was successful in the actionthere, wgaine"t the unsucice,ss!ui party for the taxed costs of theaction.
W. K, Middleton and W. R. Cayell, for plaintiffs.C.E. is~on, K. C., for defendlants.BRITTON, J.-To etitte plainltiff5, to succeed in this actionthey înnust have, either in forai or by operation of law, ajiidgilxelt i their own favour, ina the Province of Quebec.Section 553 of the Code of Civil Procdre of the Province of



Qu~icprovides that "every condemnation to costs juvolves,
by operation of law, distraction in favour of the attorney of
the party to whom they were awardedl." "Distraction of
COts" was proved to mean "the diverting, of costs fromî the
client or party who would iii the ordinary course ho entitled
to thern, and their ascrîption to hiï attorney or other person
equÎtably entitled," The p1aintiffs are entitled to jud1grnent
for the amlount taxed, $238.20. These cost4 would carry in-
terest in Quebec, but in this case there is no claim for inter-
est, and no evidenee of any demand in Ontario hefore action.

Judgmnent for plaintiffs -for $238.20 with costs.

F %B RIDGE, C J. FEJIRIARY 16TH, 1903.

TRIAL.

PAGE v. GREEN.
llîngotrace.pamiaes for Delay -Bot/i 1 r 'li//y oflt

Delay-/Icc.'u >1/.
Acinby Bessie Page, of Toronto, trading under the naine

Of Pae& Con against John M. Green, of St. Thomnas,
Lrinunder the name of J. M. Green & Co., to recover

S'2,5-5!)67 for work done upon the new armoury buildings at
,St, Thoinas under a sub-contract, and for $1,000. damiages
for breaehes of cotr by defendant. TJie defendaiit also
eOnnterclailned for damages for breach of the contract.

W. Lailaiw, KOC., for plaintif.
'j. A, Robinson, St. Thomas, for defendant.

FAîL~BRIGE, .J., found that each party had been
gui'1ty Of 8uch delay in performing bis own part of the con-
traet R9 to disentitie him to dlaim damages from the other
On this ground. After goingy through the items of the ac-
count8 between the parties, the Chief Justice found $1,114.08
'lue to Plaintiff Judgment for this sum wiLh costs.

FEBRUARY 16TTI,193

DIVISIONAL COURT.
.CENTRAL CANADA LOAN AND SAVINGS C0. v.

PORTER.
TÏk~l121d...Regs/ered Tîi/e -Real profri -ifihOP'/I/

Appeal b)y defendant from judgmeflt of ROBERFlTSON,J.(
~.W. R. 482), in favour of plaintifrs in an action of eieek

'nent tried at Peterborough. The trial Judge fouiid a



fact that defendant's titie by possession neyer matured s0 asto di,;Ipiace the paper titie of plaintiffs.E. B. Stone, Peterborough, for appellant.1D. W. Dumie, K.O., for 'plaintiffs.1T1HF COURT (STREET, J., BRITTON, J.) held that, upon aperusal of the evidonce and exhibits, there seemed no reasOflfor disturb1ing the resuit arrived at by- the trial JudgO, thewhl quetio being one of fact, the onus being on defendanit, andilhe having, in the opinion of the trial Judge and ofthe Court, failed to satisfy the onus. The plaintifs werepurhasrsfor value with a registered titie and without noticeof the paper titie of defendant, which was not registered ti1after this action was brought. Plaiutifl's' paper titie Miust,therefore, prevail alîo. Appeal dismissed with costs.

FEBRUARY 16Tu, 1903.
flivisioNAL COURT.ONTARIO ELE CTRIO LIGHT AND POWER C0. v.BAXTER ANI) GALLOWAY C0.ConIp-actS-ýaî,o1 ()f Eletri CuV7G%<-Deac of Building OnlI>remie, if) w/hidêI currevt to be Suip1ied-Iposibiity 

Of Pe*r-toalio for '> Ra~esand Will&ag-nem o hý1o'M-D«m«gÉe8a for Brea0 1t.Appeal by defendants froin judgxnent of County Courtof Wenttwo0il in favour or plIaintifs, ini action tried withOuta j1ury, Th., cliti l aim, was upon a written agreenmentfor the 4upply o! ain ,electrice urreti to the extent of fiftYhors~powr,"to recover tliree instalments (less $85-39 Paidoulge accode ydeedat udrt ro1in trie agemeto he de by defendants undger a prthü electrie current . .. $1,250 per, annuni 
-i

eqiual 11on1thly paLyuientg" for tive yearQ. The defence wasthat the agreement aeCordingr to its truc constcruction, W8,8fo th s p y of e e ri urrent for a p artîcular specifle dlnl, ' sud thlat thle miii having been destroyed by fire on the25th Ap)ril, 1901, without defau:t and bel ore any breach ofthe gre men~ o th pat Of defenidants, performance Oftiie agreeen had hecome impossqibleOXcused. Teand the parties werecre The agreement of plaintiffs7for the supply of thecoren Nvtsthat they wouid, ccupon the conditions and forthe purpio5es and withiu the li'niits" stated in the agreemeltilupl)PY it for aud to defendants "in tiie preinises" of defend-alite. The second paragrpil was: "It is understood and
.ag ecd th t t e aid el ctrc urrent so to be supplied shall



be used by the customers for the purpose Of operatiflg the.ir
niachinery and for the purpose of obtaining power for use in

their business as inillers, and for no other purpose.

J. V. Teetzel, K.C., for defendants.

G. Lynch-Staunton, K.C., for plaintiffs.
THE COUR~T (MEREDITH, C.J., MACMAHON, J.) held that

the object of the provision in the second paragraph was to
guard against the current being used for any other than

power purposes, and there was nothing to prevent the custoin-
ern using the current for these purposes in any place to

Illich they might choose to transmit it, anid nothing to con-

elne the use of it by the customers to any existiflg tyiill on

thle premises. Therefore, the performance of the agreement
ha8 not become impossible, and the rule in Taylor v. Cald-

well, 3 B. & S. 826, was inapplicable. But the plaintiffs were

,lot entitled to recover the monthly payments claimed. The

Current was not supplied after 25th April, 1901, it having
been On that day eut off, if not by plaintiffs, ait least with

their consent. Reainess to supply the current is not enough

to entitie them to recover. The plaintifse are entitled to
damages for the refusai of defondants to perform their cou-~

tract, but that Îs not the forni of the action, and there ia no0

evidlence upon which the damages can be assessed.

Appeal allowed and judgment reversed without costs, and

new trial directed, wîth leave to plaintfis to amend. Çosts
uf the former trial to be costs in the cause unless the trial

J'lige otherwise directs.

FEBRUARY 16TH, 1903.

DIVISIONAL COURT.

IIOGG v. TOWNSHIP 0F BROOKE.

WaZIY-yoAnropair -Injury to pàrson -A ccurnulatuJ?4 of SnOw -B-0-

sPoflibiltyQ of Townih ip Corporation.

Appeal by plaintiff fromn judgmnent of FALCON BRIDGE,. C.J.
{0. W. R. 568) dismissing action to recover damages for il,-

.1uries sustained by plain tiff by reason of the alleged niegi-

genlce of defendants in pertnitting an accumulation of silo'

to remain on part of number 9 side road in the 3rd concessfion

of the township of Brooke, in front of one pellow'8 fari', by

l0&0flof whihit was alleged, the highwaY becamO ie to
repair and unsaf e to travel, and owîng to the badl and danger

0118 stfate of the highway the horses clrawing a waggrOf in

Which plaintiff was travelling becaine imbedded in the 8DOW,

and wereý unable to proceed, and plaÎntifi in assisting the



hormes to get ont of the snow-dijft was stepped upo andthrown down and his knee seriously injured.T. G- Meredith, K.O., for plaintiff
G. F. ShepleY, X-O., for defendants.MEREDITH O.J.-ît 's Unnccesisary to determine whetheror flot defendante would have been chargeable with actionablenegfigence for flot remnoving the sflow from hbgwasosto mke te usally travAlled part of it fit for travel. Net

Only dÎd defendants fail to rernove the snow from the tra-velled part of the highway, but, having in effeet providedand iflvited the public to use as a substitute for it a way 0on
the sidt, of the road which they knew would become danger-0118 to thOse using it for the purseo ivgoe wtwheeled vehicles as soon as the rpowset ofding ovrter ithtreinain for three daYs inacondition dnéosto persofis
Btrelln ay befor han set in raaking it dangerous forstancesaccidenth to plaintiff In these circUiT-say ces, ab ft dluty of defendants te have made the, high-Part of it orl fitn for tra vel either upon the usually travelledpar ofit r Iponthe su bs9tÎtfted way, which could have been
aCCOIIIplimlel at a trflngexPense, or, failing that, have
Hto'pped t'le use Of the ror aeaîin 

gis h
danger to those travelîI orzie aiin aans hthey~~ ~~ nid dfuî pon it, and ini omitting to do thisthy llde(lfaltinkeeping igwathe ?7enin the sec.wý 806 ofaî wihableltoaitintiff sec 6a6nogeth Municipal Act and are answer-

M A C M A ~ Q~ < J ., a v a w r it t e n O p . n o r e i w n h a tand cOIing4j to thes 1101rvein h atV. YitrinOlth, 4 A. 'R. 3H6Sao. i referred to Boswellý)tct(y v.*»ijso, r ge v. Bangor, 40 Me. 176;
Sti k ut v. M ai eto e o rt 7 3 8 . P a g v. B u ck sp o rt, 6 4

'~1 . 5 ; M Reî v.1  L onidon, 22 0 . R. g v' nd L D u e VExtr97 M1ich. 450. y .. 7;an auevAppegl alIo ' 1 with css njdmnplaintifffor 8(wie cssad ugm( to be entered for00adconts of action.

-- I FO EBRUÂRY 16TH, 1903.
DIV1SIoIý' CORT.

Vendô,G"FAR v. MAYREFW.
J1 e ai,, ,g Pl a, . fûr Purs.~ M on.-Y-Evdenc.--

Apeab PIliutiff fro -ast 1 D<~~ý Ju W.R 2)grnent Of FAjL0ONBRDGEy 0.J.reoe 80,the pie of j ib~ C0ts an action to
'~C0ver ertain land whjch, as plaint if



alleged, she agreed to seli to defendant, and of whieh' de-
fendant obtained a conveyance without payment of the pur-
Chase money, and aise for damages for forcible ejection from
her ]and, and injury done to plaintiffYs furniture. -The plain-
tiff alieged that the deed of the laind was obtained fraudu-
lently froni her by the defendant, and that he refused to pay
the purchase money, and subsequentiy entered on her lands,
forcibly ejected lier, and placed lier goods in a barn, thereby
doing injnury to them.

John McGregor, for pIaintiff.
No one appeared for defendatit.
TRuE COURT (MEREDIH, C.J., STREET, J.) dismissed the

appeai with costs.

FEBRUAItY lOTIt, 1903.

DIVISIONAL COURT.

ELLIOTI v. HAMILTON.
~X~CUifl~a1eo! Land under -À ssignint for Benefit of Creditor8

Appeal by the defendant froîn the judgment of BRITTON,';
J. (4 0. L. R. 585, 1 0. W. R. 705> in favour of plaintiff
"' an action for a deciaration that plaintiff was entitied to
the Possession of certain lands in the township of Dariingtofl
antli for Possession. The plaintiff purchased the land at a
"ll under execution. There was a question as to priorîty
betWeen the execution andi an assignmont by the defendant
for the benefit of the creditors.

The defendant enteret an appeal, which came on for
hearing in due course, but no on(, appeared to support it.

D). B. Simpson, K.Ç., for plaintiff.
TuE Coup.T (MEREDITH, C.J., STREET, J.) disrniesed the

appeal With costs.

MeleDtIITH, C.J FEBRUARY, 17TH, 1903

CHAMB3ERS.

RE PINKNEY.
and Child-Custodly of Infant-Pettionf'l arents-Dis"mi&

8al-~SPeOÎO, Cir<emtances-Directioni for Seating UP of Pper*

Petitîoii by Thomas Pînkuey andi Eniily Jane Pinkney,
the8 f'4ther and nIother of Liand Pinknoy, ai, infant, for a



order dircting the ireturn of the infant t h utd ncon rol o! he etîion rsby W illiam C orbett and his w ife.W. F. miildetoni for Petitioners.Shirley T)eni8On, for William Corbett and wife.P. 11. Drayton for the infant.
ýfmUitj,lf C.J., held that, under ail the cireumnstancesOf the case, and in vîew of a report of the officiai guardian,th,- pet ition Should be dismi8sed with costs. The affidavitsand p)apers, irnluded in the exhibits, miust, after the time forappeaIing from this order has expired, if an appealis n5fOttaken, be sealed up and rexnain sealed, ýand, be indorsed witha nllenmorandum that they are flot to be opened unless byordor of the Court or a judge.

BitITRIALJ 
FEBRUARY 17TH, 1903.

FIETT v. COULTER.Nogl,4 ~~ fnj r,'0 If na foln Kîik of Horge-. r 88$ Chettifl9Qut QII>C.S~e,...q16  -COniributory egligence OfActin b HýhFt ' ~ of Jury.
A cti n b Ilu li i~ t, an n fan t ; an d h is fath er, fordamlages for illitrioes received by the boyo, 2hMy 92by the kick ofa horsu owned by defendant. Certain ques-t i o ~ w r e u b m t t e t o t h o J u r y i b u t t h e J u d g e r e s e r v e d f oCOnsierati n ' OtiOn for a nonouit.J .O'Donoghue for lait

S.13 ood83, for defendant.
tBut1TOryJI negld that, apart from the question of con-

wrbior 1ntgiotie on the~ part of the boy, the plain tifsle'w4'ot a particie of vdec to ehle that defendafitknew of the horse 
weiec ue

any ~ ~ ~ e'l viiu rp~j~ ccustoraed to stray or that lie had
anlY viiU )oel4te.nrwstehreshewn 

to have hadan y81 1 fanit. Evert 1iE the horse got ont of the pasturef4b resn l of e ltve f(-ece what occurred s not the rea-Patnerb i, re. i cf, t 5 he g eýttng upon the ighw ay .casete n Fanligne f O. LR 462, distinguished . In thsthe (Il'yla gg cea if ally is proved, iS not eonnected withhe Wa.4 go compiied of. The boy fliy understood whatThe aae nu d the dlanger o! iflterFering wÎth the herse.inThc caler W Port thle facta, aitogether outside of the casesin hic cotrbutory neglignce cannot be inited by rea-ton of on r a o. UPOn the evidnce and upon the answer



of the jury as to the question in reference to contributory
negligence, action distnissed with costs.

FALCONBRIDGE, C.J. FEBRUARY 17T1-î, 1903.

TRIAL.
H1ARRINOTON v. SPRING CREEK ÇHIEESE I1FG. CO.

Water and Wa/ercurses-Rigkt to Flow of Wa/er-.4rfi C'a' Water-
wa'v -Presct iption -Inter-rutîon-Defeflce-Amendrneflt.

Action for a deelaration that defendants have not acquired

ta"" do1t flosss s gi plaintiff any right to the con-
tonshipR f water tlirougîi an artificial waterway in the

towshi ofEast Zorra, and "that plaintitf is entitle(I to have
it removed from his lands, and to have the waters flowing to
his lands froni a certain spring flow in tlieir natural channel,
andl for an izjunction and damnages and other relief.

A. B3. Aylesworth, K.C., and W. T. MeMullen, Woodstock,
for plaÎntifi'.

E. D. Armour, K.C., and G. F. Mahon, Woodstock, for

defendants.
FALCONRULDGE, C.J., held that the merits wore with de-

fenda.,nts, who with their predecessors had enjoycd the rights

IIO'w impugned for over 30 years, and, as they supposed, by
Xrssgrant since 1878. There had been no interruptÎon

ithe e'xercise of their supposed rights since their factorY
'Il', buil t, about 1870, although plaintiff began comiplaiflifg
ÎII 1895. Defendants should be allowed to amend the 6th

Paragraph of the defence, and defence as amended held to
be estalilshed by the evidence and good in law. Action dis-

Xnissed with conts.

BRITTONJ FEBRUARY 18th, 1903,

CHIAM BERS.

CAVANAGH v. CASSLDY.
Serl for Co8i-Residence of i>aiibtJYff.Ordinary/ Residenle Ot

'If Mhe Jursdition --- 7'emporart/ Resdem in Ontaio~.

Appeal by plaintiff from order of Master in Chambers
an1te 27) reqniring plaintiff to give security for cost8, on the

grouund that he is ordinarily resident out of the jurisdietîofl
of the Hiàgh Court of Justice for Ontario, and oIIIy tem-por-

arily resident withiri it.
S. B. Woods, for plaintiff.

J. E. Cook, for defendants.



IBRITTQN tJ., heldj following Alicrof t v. Morrison, 19 P.IR.59, nd MChiels v. Emupire Palace, Limited, 66 L. T. 132,that plaintiff's residence in Ontario, as shewn by the ma-terial, Îs flot xnerely temporary-is certainly not for the pur-Pose of bringing an actîon-and there is no reasofi to ap-prehend that ho Iwill flot be here when waoted. There 15 DO~doubt that plaintiff up to September last was not oill or-dntario., But at et r, snce childhood, resident o t OfOntajo.But upon.the affidavit and c-ross-examnination OfPlaiiîti'; ho do08 flot corne withjn the class intended by Rule1198 (b) as those "ýtetnporarily resident within Ontario."Plainiff carne to Toronto in September, 1902, under speCialetPYrnmnt, and for what might fairly be called a teiPOr'ary purpose. lis relations "with his then employers areChanged. 11e is in.Ontarjo, resîdent here, with no home oremPhlyrent or business connection or.property of anly kindout of Onitario. lie is an fnrnarried man and has no one de-penditig tpon, hlmj. Sînce Co lning here to reside, the presentallelg d et o fac tion ro eIn O ntario. T hat ho w ould bowilingtoaccpta good ituatÎOn and return to the Unitedlowed and ir OPorunty ofee Îs flot inaterial. Appeal al-an)y appl)icajtj 0 or eur set asîde, 'without prejudice tOgoosto rside for security, if, pending th e action, plaintiffgoe tore8(jeout of Ontario1. OOSts in cause to plaintifi.

FEiI-UAny 18Ti, 1903.
CAMPBELL v. SCOTT.

qfIer bein Swlor O dr DefendnsOn tedant WithdrawiflgAppei ilg '7v0?e'ýrdert' P/'ear Again -Excuse.nt~ e 's defendant 'iTa311 frora order of local Judgeat)I Stator requiring appellant to appear for examinatiofifrdisicover at hi8ý og xesJP. Niabiy ,CC n exene)eeK.., orappellant.J. H . Mo8, ,for Plaintift.
faihire to attend ad Ofle excuse offered for appcllant'sadsubinit to exarnÎnation was that lie was

8Uboe>~~ to attend at 10.310 ara3. and was not called for
exaination Until about 2.Q pX h ordfnatwüre to bpe exarnined fer 3 -n h ordfnatwere aildîscoVery on thesame day. Theywea" SflpoenaedI to attend at 10.30 a.ni., n tedthe f ter 0i four were sworn by the examiner, andthe% o th e e ludled while the fo rth w 55q being examined.Noes forjt a 'nad no inconvenien!e sggested, no re-qnet or&n dfierent mode of Procedure mnade. Between



two and three o'clock in the afternoon, two of the defendants
having been examined, the third being under examnination,
and the fourth, this defendant, stili waiting to be examined,
Objection was made by counsel for defendants to the presence
Of one Peter Camnpbell at the exainination, and, the examiner
refusing to exelude him, counsel for defendants refused to
proceed, and lie and the defendant under exainination left
the rooîn, and being joined by this defendant, al[ lef t the
Court houge. Unider these cjrcumstances, the defendant
MacTavisîî was properly ordered tQ attend for examination
at bis own expense. Appeal dismissed with costs.

Wl-IÎESTER, MASTiI. FEI131»uÂRY 19TIu, 1903.
CHAMB3ERS.

LIDDIARD v. TORONTO R1. W. C0.
Partkesîider of Jlaintiffs-Distifltt Causes of Ac/ion-fljuries

leeceived 1, .Sain 'oll/isiofli- A ddilig Plaiitiff

Motion by plaintiff to add bis infant son as a co-plaintiff.
Tho action was brougrht for damnages for persoflal înJury to

plînif ad for injuùry to his horse and waggon by the
flegligence of the servants of defendants iii running an elec-
trie Par into and colliding*with plaintiff and bis hiorse and
Wa'gg"On. The plaintitl's son was with his father on the

,agon, and it was said that lie received serious injury.
J. E. Cook, for plaintiff.
J. W. Bain, for defendants, contended that the son had

adistinct cause of action, if any.
tuEl' MASTER.-Ru1e 206 is to, be read in connection with

Rtule 185: Edwards v. Lowther, 21 W. R. 434 ; Smnith v.
Hakseltine, W. N. 1875, p. 250; Long, v. Crossley, 13 Ch. D.

38.Thý facts stated show tijat the right to the relief
08led arose out of the same transaction or occurrence, and
that, there is a coin mon question of fact or law, and the case
Îs "Withiu Rule 185 : Stroud v. Lawson, [1898] 2 Q. 1B. 44;
Universities of Oxford and Cambridge v. Gi, [1899] 1
Ch. 55 ; Walters V. Green. [,1899] 2, Ch. 696. Order nmade as

asked upon filing the consent of the proposed plaintiff and
hi8 father as next friend. Costs of application and amend-
nient to defendants in any event.

MACÂuNj. FEBRUAI{Y l9th, 1903.

UENEY v. OTTAWA TRUST & DEPOSIT CO. et
Af*-94e-4cio j Enf,,rce-~Defence-cotiatdratgUr~Ac~

anmr of other Securty- Reservation of ihS~net*f
Action bY oexecutors of will of John Ileney ,gllinst the



ad instrators Of the estate of Jh-te at-- i i o
ande bjde Upon Iortgagesi of lands in the City Of Ottaw&lxndeb John Stewart for mreiate possession and fore-Closure Or sale. There' was no dispute as to the right OfPlatf o rges, in respect Of the balance due upon one Of

th, motaesta ade ini 1878 to the North British Can a-
dian Investruent Comnpany and-assigned to John Heney. The

wHeuneeas t ht ite mrgage, muade in 1892 to Johnwaleneyi was given as collateral security for a loan
represOnted by a proxnlssory nt o 1,0 ud yAciad t art a nd th re Y Catharîn e and John Stewart,n d 1tha, a r th ast re ewal Of that note went to proteston lth anurY, 1894, the anount thereof was included li
a note for $39,760.53, at three rnonths muade by ArchibaldJtenat and indorsed by Catîarine S LeWart, and therebyJonSewart's estate Was discharged froru any liability ofl
thie ,I îu ta geI The question wa8 whether the creitor'dre m e y W a int n d e d to b e re se rv ed .

JI.. hrite, O)ttawa, and W. Greene, Ottawa, for plantiffs.G. . ender'on O t a ndAEa't 
w , o

aditit düeendants4 eF n .E ripp,Otafo
C. J.« Rt. lethluln, Ottawa> for tho officiai guardian.
& .408 - (),, rfretoWyke Yv. ]Rogers, 1 DeG. M.-ford, L. li2 Se. n .On 4 IL. L. C. 997; Nuir v. Craw-11. 87; ,n 28' APItn p. 457; Gorînan v. Dixon, 26 S. C.ai d thalt thie que.stion wsa oteitninotheLýI , p ard t b gathiered froru the terrs of the agreem ent,h1e air rnegrd to the PO 54itir, Of the parties at the time; andto f ai ie n f e ' tO be drawin in tMis case was that the rigltsof len y gai 5~ he estteO f Jo hnI Stewart on the mortgagewere iuended o be reervedj Judgrent for pliîntiffs aspraye wit co8s. Iufer t toM aster at Ottawa.

-FEBUUARY 19T'I, 1903.
RANMDALL v. OTTAWvA ELECTRIC 00.

n e sme bfe C m0anY Neg1J.ene o~fIliur> b ger _ F indî.

,ojUdg ie n~ 81sruis81,1 the action, and Motion by plaintiffforjud rn~ in bisfavour on the findings of the jury , inl an



action by a linesman in the employment of defendants the
Ottawa Electric Comnpany to recover damages for injuries
sllstained in the course of his ernployment by the alleged neg-
ligence of defendants. The trial Judge nousuited plaintif
as against defend,*nts the Ottawa Electrie Company, but as
against Ahearn & Soper left three questions to the jury, in
answer to two of which they found that negligence of Ahearfl
& Soper was the proximate cause of plaintiWrs injury, and
that the negligence consisted in using uncovered wires and
careless construction of tic3-wires. Thoy did not answer the
third question, whieh was, whether the plaintiff ight, by
thle exorcise of ordinary care, have avoided the injury. The
trial Judge treated what occurred as a disagreement of the
jury and discbarged them.

W. Neshitt, K.C., and C. Murphy, Ottawa, for defend.ints
Ahearui & Soper.

IL. M. Mowat, K.C., for plaintiff.
TuE Court (MERIEDITH, C.J., MAeMÂHioN, J.) lield that the

standard for measuring the duty which Ahearn & Soper
Owed to plaintiff was not the sarne standard as that which
would have been applicable if the lino the current frorn which
as it was alleged, causedl the injury to plaintiff. had belonged
tO hlis emlployers, and the action bail been against the exnploy-
ors; bult thef- duty which, was owed by Ahearn & Soper to,
p)lintifl was to take r-easonaIlble care that ho should not suifer
ÎinjurY froral the dangerous current of eleetricity which they
were conducting on thleir linoe in, close -proximity to the place
whoero ho Was working: Thruissell v. Handyside, 20 Q. B. D.
359l; Carr v. Manchester lIectrie Co., 7 Ain. Electrical Cas.
746. It was for the -ýjury to say whether there was "absence
of care according to th( cirecum'lstai'ces," having regard, on
the onie hand, to the highly dlangerous character of the ele-
molnt which Ahocarni & Soper were dealiug with, and the
mnI that were openi to thoml of avoiding altogether or týe-
dlucing to a m"liiumi the dlanger, and, on the other hand, to,
the obvions nIl ordinary rucant4 of protection and of avoid-
inig itljuriY that wore av-ailable to plaintifi in the circurnstancos.
'l'li eircumsqtaucee that bare wires were used for tie wires,
whichel was apaetto the oye, and the circumstance that
plainItifi was not wvearÎng gloves when hie was engaged in the
work, were niot sufilcient to Justify the withdrawal of the case
froml the jury: "aille V. Electril Co., 7 Arn. Electrical Cas. 651.

trl mo,,tions disinlisseil, and case to, go down for a now
trial Ct of 1o th1 motions and of the last trial to, be costs

ithe cause, unless the trial Judge otherwise orders.



FEBIRuARY 19TH, 1903.
1)IVISIONAL COURT.

LAZv. MOALLISTER.

-Brdel,,i of i>roof.)-ovll
A p pIl' b y -Ii t f frI nl JU d g n'e l t O f M A C M A R O N , J . (O. . R 4? 5> i ~ i~ i ~ t e c tio ll w h ie lh w a i b ro u grh t tertri ll h defelldant froiaiflriufug 

p"tentedA .c u fi A 0u r , î n u f(L1j j p p e S y r u p .A.1.Alsorth, K.C or p) llatitEE. P. nt K CX for defendanýt.Ti OR MRDTH C-.J., ýSTRET, J.) disinissed teappea withcosts.

Brn'rroN J, FERUARY 20T 1, 1903.

BED)DELLv.lYKA

I )f S (I t y 4 < 1  t y akr h o d ' a a i s t

Appoal by def ndant o- frolln ordeur Of M se n C a tfeor(nt 8 l$> die tn t a elat to attend fo r- re-exax in~t o~ f r d er> y an to an w r certa in question s.W. 11, Blake, K.C1, frapUn
W . R ll d d e î, . C , fo r p a n i

472rw' J., hl t at u les atOrder should be Ila deunder Rule 472 for e dee~ n t O1  f -solie issuie or ques-tio ~ isp te bef re viin 111on1 te righlt to discovery)Nie u d r 0 ite Matr o uig lo t to ho t rere withl. ILou ld be d ili it t u e ) lt r ite pllto 4eec'ay onie issue or question. IL ÎSbefoe -~ntf~ action i" in part for dli>scovery.AdnWaot~ y gtria f te nctioîl, b)y tlii exaîrnn»tioni~iaiLit taabou LugeLa prt ntIim bltieti tilales l"st of whaýt hie asks. Titisinformation f'or Lite pur f iereyiesth
P W ' !lf t i~ d t , 'l ~ 8 e s o f 1it tri a I t it h e a r e i e t h e

whetlher Lite il thù i884e9 Wle th uetod o a s ~~O f a no d eo y o f L i e t e it h q uy e s t io n t(1)1 ltdpelld Opo them W r trustees or not011een cIPn t'l arnounit paid by any of thlem to teort u p o n tit ,le wt if a y h , d efen d a n cCox ge for trd iîng ny Of th, preference shares, orbe mad vid (3cl0i an(' MNotr oMp.any paid, iL canofedan cox , of the wil. 8tatetnent of daim, that de-
muant1 out MAo tu answer. T115 80 an8wers rnay, in



the e-velt Of plaintiff being entitled to recover at -ail, assistti thoe determiÎnaticn at the one trial, just to what extent andaitinst Whom recovery may be had. Evans v. Jaffray, 3 O.L. 2. 27, distinguished.cue
AýPPe'a diÎsmissed. Costs to plaintiff inl the aue

BOY) C. 
FEBRUARY 20TuI, 1903.

TRIAL.
F'AWKES v. AT.TORNEY..GENERAL FOR ONTARIO.

Lând 1'i<ie 4 ct-Claim ,,, Assuranc e Fund- i rans/er Procured byb'raudsKbeq(lit Fraudicknt Trans fers-Fopgery -Bona FdePurcaserforValue wilhout Notice-Deprivation of Land - Dis-PO0sif/On o!f Landj'.
AvtÀ0 jý 1y Drulsilila Fawkes to recover $10,000 frein theals5uraluce 1fund createdl under the Land 'ritle A.ct. The ac-tiOn wasýt brought undoýr a direction of the Master of Titi0 5 atTrîta Clainm having been mxade in his office. The landi1u qUM b0ad heeti brouight under the provisions of the Actpertb 13. In April, 1P'93, the litiff transferred thelandl to iue rai or vailue, representcd by certain stock.Tl1 0, traniisfer, wts dluiy registered. Li May there was dulyregisîtered a transfer purporting te be mrade by Dakin to oneWilliam eDoaki This transfer was not Signed by Dakin,Wloenamie aipparontly signed was forged. Later in Maythere was' registered a transfer purperting to be signed byMeDNldi( to eue James 1). fnvena, and at the end of MayMlvena matir a traxxisfer te Catherinle E,. Birisley, which wasregnteedand in 'Septeniber Brisiey inadle a transfer forvalue te) Levi .1. Clark, whlich wa4 dlly registered. Thestoek takeni hy p0'laitiffwa's of' n1( value, andlq the transactionwals altoge'ther S1ch al fraudi as weuld' '-se aside by theCoraagit Da1kin am] thle .tring cf tranisferees dewn toClark-, butt Clrk m oition wsinipreglia>e as a registeredpurchas(,r for value witheut notice. The real wrengdoersthrouighout wvre two mon, 'rfi anjd Hfawkeswerth, whoWerei ColVictedl of this frauld, amli Wr at the tirne c h raimnaes o th Pententary th e inen were the chief ac-tors, whoif deceive(l the plaintitif. put forwardî Dakin, forgedbi ln pt forward4 !vId)oldl', wlxese reai naine was Mc-Cu 1xl an transfuee (lie haRd since died) and also put for-wnrdther cerk mmu Mulvaney, after Italaxxizing hi$ naine,a n d fi x p e s o î c a l e d B ri l e y w h10 a t h (3 w i f e o f ( Ir iff in , a se5tCîî~~iIjIi Wrnfre~ n ho niegotiated the exehiange ofî~r1lwtis wth lak, heone houa fide person. Ail the



decevers -were financiaiy worth1eBs. The plantf sougltcompensation out of the fund.
N. W. Rowell, K.C., and Casey Wood, for plaintif.
R. C, Ointe, K.C., and McGregor Young, for defndant.
BOYD) C-It was argued that the case was, in terms, with-iii the scope of the Act, because plaintif lias been "dtprivedof lier land by reason of some one eise being registered asowner." (Review of the provisions of the Act)It cannot be said that plaintiff suffered wrongful, deprivatioflof the land when she made the transfer to Dakin, for thatwas a real transaction, and the intention was* to transfer theestate and property in the land. That transaction was Void-able when plaintiff discovered the imposition practised UPOfllier, but at the timae Of that discovery the rights of the bonafide traneferee liad intervened. Clark's being registered asOwner did not deprive plaintff of the land;- it May have pre-venited lier recovering the land; she bad ews.ed to be owfleruander the Act when lier transfer was registered to Dakinl,and the land was transferred in due course to Clark. Underthe Registry Act, R . S. O. Ch.- 1,36, tlie forged deed wouldforix au incurable defect, and the atatus of Clark as bout'fidle purehaser for value would not avait him': IRe Cooper,20 Ch. D. 611. 'But under the Land Titles Act this det'ectwould seemn to bc cured in thehands of an honest ho]der forvallie: Gibbs v. Marner, [1891] A, C. 249. The plaintiffno " Clam on the ground of the land being brought underthe Act, for these words refer to the initial proceeding bywhicli the Particular landi is brouglit under the provisions ir

the Act. Neither îs their any claurn under the provisions 11
to error Îli the certificate or entry on the record. Thora re-
mains but the adair that She bas been wrongfully (teprivedbye reao n ofs onotli e 11s being regîstered as owner.T he W rd d priv tion ~ is n 11 i C o n trad istin c ion to an o th er
ýword u4ed in" the &et-itdisPosÎtÎon." 

The plaintîfl's dealingwith thet land f'at under sec. 124. She made a transferwic h ae a "isrito,~o the land that, f properly at-tkdwouîdl be dediared fraudulut and void. lier act wasb ale adieposiat0 1 l of the anavlutary thinDg, and it is not tobe cta. n e W. Co~~ ofit Attorney-General v. Metro-polita- R. W. C 21 Q. B. D . 461, and A ttorney..Qeneral v.
Sibthlorpe, 3j IL &' N. 453, referredl to.Action di8r1iseed. Costs of die defencdant to be paid outOf the fund.


