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PRESCRIPTION.

Inour last issue we referred to the case of

Lamontagne & Dufresru', in which apparenty

't Was heid by the Court of Queen's Bench

that the short prescriptions must be pleaded.

IVe corne now to the case of Breakey v.
Ca'tr.

This case carne before Mr. Justice Casauit

inl 1881 on demurrer and law issues, and the

iudgnaent is reported in 7 Q. L. R. 286. The

final judgment was rendered by Mr. Justice
Stuart on the l9th April, 1883, and was ini the

fOllo)Wing terms:
" The Court e tc..

"«Considering that the plaintiff (Wmn
]3reakeY) hath proved the material. ailega

tiOns of his deciaration, and more particulari:

that he 18 the lawfui owner of the land

described in his declaration, and that th

de-fendant John Breakey, and Henry Kin

Ivere mierchants and co-partners in the busi

n'ees of sawing lumber at a miii on th

Chaudière River, in the parishi of St. Jea
Chrysostôme, in this district, cailed an

lKnown as the Breakey iii; that, beings
engaged. in manufacturing lumber, the sai

Hlenry King and John Breakey did, in th

Year 1873, construct a dam in and across th
8aid river Chaudière, by means of whiclb th
Waters of that river, during the spring ar
autumn of eaclb year, were directed on an

"Poil the said lands of the plaintiff, and su
ITierged about twenty acres of the sanie, ai
that the said twenty acres became by ti
tfleans and have continued to be, and st

are adaptcd for a pond or place fitting in
higb degree to hold saw iogs in quantiti
frorn 30,000 to 60,000, from ail danger of bei

' carried down into the river St. Lawren(
during the high waters of that river;

'«Considering that the said firma of lier
Ring & Co., composed as aforesaid, havi

thug mnade a safe shelter for the saw 1<

floated down the said river, used and occupi
the saine for the safe keeping of their s

iogs, from. the making Of the said dam, in
1873, to, the end of the year 1877, when the

said property calied Breakey Milis wa.s dniy

soid by licitation;
'lConsidering that the said Hlenry Ring

departed this life at the end of the year 1874,

leaving his wife, the defendant Louisa

Salmon Carter, and the severai children,

issue of his marriage with hier, of which she

is tutrix, representing bis succession;

" Considering that the defendants con-

tinued after the decease of tbe said Henry

King, in the occupation of the said Breakey

Milis up to the tirne when the saidÀrniillB

were 80 soid by licitation as aforesaid, and

were engaged in iiquidating and winding up

the affairs of the said partnership of Henry

King & Co., whichbhad existed betweeii the

said Henry Ring and John Breakey, and

that during ail the tirne of sncb liquidation,

they, the said defendants, used and occupied

*the said property of the plaintiff, for the safe

-keeping of their saw logs in the sarne manner

Sand extent as the said Henry Ring & Co. had

5used the samne;
e " Considering that the plaintiff by proceed-

g ing against tbe defendants, for the said use

'- and occupation of tbe sarne, have waived

e any rigbt of action for damages, if any was

n caused te him, the plainitiff, by the construc-

d tion of the said dam, by tbereby subrnerging

10 the said lands;
d " Considering that, the plaintiff bath proved,

me by permons having experience in the trade

me and in the fioating of saw iogs down the

e Chaudière river, the value of the use and

id occupation of piaintiff's said property for the

id safe keeping of saw logs, te be $400 a year, and

b- that said Henry King & Co. and defendants,

id bave together go used the said lands for four

ils years, the Court doth adjudge and condemu

ill the defendants jointiy and severally, to pay

a for the causes aforesaid, te, the said plaintiff,

e8, the snrn of $1600, with interest froin. the Ilth

ng Oct. 1880, the wbole, with costs, di8traits, etc."

ce, The defendant appeaied fromn this judg-

ment, Messrs. Bossé & Languedoc for appel-

îry lant. On the question of prescription,~

Lng appeiiant's counsel subrnitted the following

«S argument: -
ied " Qu'on tourne et qu'on retourne la

aw demande de l'intimé sur tous les sens, elle se
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réduira toujours à ceci: vous avez submergé
mon immeuble, et vous m'avez privé de la
jouissance que j'avais droit d'en avoir, pen-
dant un certain temps: indemnisez-moi.
Qu'est ce que la jouissance d'une chose, sinon
la faculté d'en retirer et de s'en approprier les
fruits naturels ou civils ? Cette demande
n'est donc qu'une demande d'une somme
d'argent, représentant les fruits naturels du
terrain du demandeur qu'il aurait pu pro..
duire, si le fait imputé à Ienry King & Co.
ne s'y fût opposé. Il s'en suit que l'art. 2250,
C.C., s'y applique, et que la demande est
prescriti par cinq années. Or il est constant
par la preuve que ce n'est qu'en 1874 que
Henry King & Co. se sont servi de la
chaussée, que la société a été dissoute le 24
décembre de la même année, et il n'y a pas
au dossier un mot de preuve pour rendre
l'appelante responsable de ce qui a pu avoir
lieu après la mort de son mari. De 1874 à
1880 il y a un espace de temps plus que suffi-
sant pour que l'article 2250 prenne effet, et
pour enlever à l'intimé tout recours pour ce
qui a pu précéder le 8 oct. 1875. N'oublions
pas que l'article 2267 statue que, dans ce cas,
la créance est absolument éteinte et que nulle
action ne peut être reçue."

Messrs. Langlois & Joly, for respondent, do
not refer in their factum to the prescription
of five years, which was not pleaded, but
only to the prescription of two years as for a
quasi délit, which was pleaded. This plea
was overruled by the Supreme Court, and
need not be further notioed at present.

In a "Supplementary case," however,
Messrs. Langlois & Joly submitted the fol-
lowing argument:-

"By her factum in this Court the appellant
has laid great stress upon a point not raised
by the pleadings, nor even mooted in the
Court below, viz: a prescription of five years
against the respondent's claim, as for a
demand for annual rent under article 2250 of
the Civil Code.

"The demand is two-fold: lst, for damages
which still continue, and 2nd, for use and
occupation, not for any stipulated term, but
extending over several years.

" Without at all admitting that the present
claim can be considered as one for annual
rent, or that the prescription under art.

2250 is applicable, respondent begs to refer to
the arbitration bond entered into between
the parties by notarial deed, 31st August,
1877, whereby, after reciting the present
claim, they agreed to submit the settlement
of it to amiables compositeurs, and in the most
formal way bound themselves to abide by
their decision. The parties, by that deed,
certainly interrupted any prescription which
might then have commenced te run, and it
is only frofn that time that any new pre-
scription could take its date of beginning.

" Renunciation of prescription is express
or tacit. C.C. 2185.

" Prescription is interrupted civilly by
renouncing the benéfit of a period elapsed,
and by any acknowledgment which the
possessor or the debtor makes of the right of
the person against whom the prescription
runs. C.C. 2227; Delisle v. McOGinnis, 4 L.C.J.
145; Walker v. Sweet, 21 LC.J. 29."

The following opinion was delivered by
Ramsay, J., one of the majority of the
Court:-
RAMSAY, J.:-

"This is an appeal from a judgment
condemning appellant, along with John
Breakey, a brother of respondent, to pay
jointly ani severally to respondent a sum of
$1600 for the use and occupation of a piece
of land flooded by a dam built by defendants,
and on which they boomed logs.

" The appellant's first point is that for a
large part of the demand there is a pre-
scription of five years which, though not
pleaded, should be taken notice of, and
applied by the Court. The argument is this.
By Article 2188, C. C., it is declared that
the Court cannot of its own motion supply
the defence resulting from prescription,
except in cases where 'the right of action is
denied'. Theefore it is said that the Court
must of its own motion supply the defence
resulting from such prescription. Again, it
is said that the present action is under
Article 2250, C. C., and that Article 2250 is
one of those cases in which after the lapse
of five years the right of action is denied
(2267, C. C.). On the part of the appellant
the French version was cited. IL differs a
little from the English version as it says,
'nulle action ne peut être recue', while the
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otheIBr version says, 1 no action can be main- value of services rendered Was to be) estimat-

tajnwd'. The difference of these texts is ed by the gain of the party served, and un

imnportant, but 1 think we are obligedl to apothecary might reaaonably. ask any prioe

takea the English version, In the first place hie pleased for a drug wlhdn had saved a

the1 article is new law, and totally at patient's life.

variance with our commnon law, and there- "'If there had been no other measure of

forea the innovation should be as restrained damages proved, we might perhaps have

as Possible. In the next place the idea Of been obliged to take that established by

limitations cornes froin the Engrlish law, and panibsdothprccared in a

there the action is not denied. It is not cove for keeping logs; but we have other

mnaintained if pleaded. This is the view evidence. It is proved that this laund was

'Which has always been taken here ince the estimated at a much lower rate, and we have

Code. It was 80 held by this Court in othier evidence that its total value is

Lamontagne & Dufresne et al., Sept. 1874. about haîf what hias been given as a

An-1d a similar opinion was expressed by substitute for the rent. It sems to mue

Aylwin and Badgley, JJ., in Wil8Ofl I that to confirin this judgmeflt would be to

I)eMMer, 2 L. C. L. J. 251. And we have plunder the appellant, and I amn therefore

iflvariably refused to reject on demnurrer to reduce the amount to $50 a year or $200

an' action taken aSter the prescription for the four years.

accom11plished. 
" The cross appeal should be dismissed

IlWe have held repeatelly that under the with coats."

Chapter 51 C. S. L. C. the righit to proceed The judgment in appeal as recorded is as

b3y expertise does not divest the Courts of follows_

their jurisdliction. But at any rate the IlConsidering that the respondent lias

action does not fal within the Chapter of rvdtalehssufe amgsb

the C. S. L. C., as it hias been dealt with by raoedf the asctosufered damagef bn

the Court below, and as appellant does notreonothobruinsc paneofn

insiast on the point, we need not follovï it the declaration in this cause, and by the

further. We mnay therefore turm o overflowing in1 consequence thereof of a

evidnoe n suporto! te acionportion of his property mentioiled in the

"The dendpp of plitie isctir. e declaration in. this cause, to the extent of

Iolh ain d ha deenantif s have damge $50 a year, and that when he brought his

I"ans tatdnd anshv da a ctohgaeettedodamdml
iSproperty, ad caims damnages for this,acin ewsettldocamdmgs

8 2 in the saine breath. he asks for rent far for a period of four years arnountiflg in al

beodthe value of the property for ordinary to the suin of $200;

Purposes, owing to the use to, which, this IlAdcniengtater sro n

oljctionable dam allows the property to be the judgment rendered by the Superior

tur'nedl. Very naturally the Court beîow Court on the l9th of April, 1883, by which

rejOe(l the damages. It is evident tlîat the appellant lias been condemned to pay

the plaintiff could not be indernnified twice, to the respondent the sui of $1600 for

Onlce by way of rent and once by way of damages claimed by the present action,

daiages. Having reduced the indemnity instead of that of $200;

to rent, it becoînes a question as to what is a ciThis Court dothl reverse the said judg-

fair rent where nione has been stipulated. mient o! the l9th o! April, 1883;

PIaxntiff se.m. te think the rent should be "And proceeding to render the judgiflent

Ofle0 the special use it was to defendants. whicli the Superior- Court should have

It Sitrikes me that this is a totally false bs rendered;

of indemaity, as false for indemnity for rent, ciDoth eondemn the appellant ès nom et

aif it were attempted te be mnade the quaité to pay te the respondent the said sum,

inde1mnitY for damageS. If that were the O! $200, witlh interest from the ilth Of

trel mensure o! indemnity, then by parity October, 1880, and the costs ineurred in the

OfreaBoning we should have to say thiat the Court below, and doth condemn the re-
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spondent to pay to the appellant the costs
iwiurred on the present appeal."

Tessier and Cross, JJ., dissented from this
judgment, but the judgment does not state
whether the dissent applied only to the
modification of amount, or whether it re-
ferred to any of the questions raised by the
appeal-

In the Supreme Court, May 12, 1885, the
itudgment was again modified by increasing
the t.mount of the annual value, and the
Court also applied the five years' prescription,
which had the effect of reducing the amount
of the claim. The holding in Cassels' digest
is given as follows.-

"4. Under art. 1608 of the C. C., the
respondents were to be considered lessees
and subject to all the rules respecting leases,
and the annual value of their occupation
should be considered the rent, none having
been fixed by the parties. Therefore the
appellant was subject to the prescription of
five years under Art. 2250 C. C., and this
prescription in virtue of Art. 2188 C. C., is
one which the tribunals are bound to give
effect to although not pleaded, and only setup for the first time in the respondent's
facturn in the Court of Queen's Bench."

The case has never been reported at
length, but the principal opinion was de-
livered by Mr. Justice Fournier, and was as
follows:

FOURNIER, J.:-
" L'appelant réclame des intimés la somme

de $3,500 pour l'usage et occupation d'une
partie de sa terre, située le long de la rivière
Chaudière, près du moulin à scie des intimés,
sur laquelle ceux-ci ont, par la construction
d'une chaussée, fait refluer l'eau de manière
à faire de ce terrain une sorte d'étang qui
leur est de la plus grande utilité pour y
mettre leurs billots en sûreté contre les dan-
gers des crues subites et considérables aux-
quelles est particulièrement sujette la rivière
Chaudière. r

" En outre de la dénégation générale les
intimés ont invoqué contre cette action la c
prescription de deux ans établie par l'art. p2261, C. C., contre la réclamation pour dom- c
mages résultant des délits ou quasi-délits. Il f
ont prétendu aussi que l'appelant ne pouvai a

faire valoir sa réclamation que par le mode
indiqué par le ch. 51 des Stats. Ref. B.-C.

" La Cour Supérieure et la Cour du Banc
de la Reine ont été d'accord à rejeter ces
deux moyens de défense. La première, fon-
dée sur la prescription, a été renvoyée sur le
principe que le ch. 51, reconnaissant à un
propriétaire le droit dans l'exploitation des
cours d'eau de faire des travaux qui peuvent
avoir l'effet de faire refluer l'eau sur une pro-
priété voisine, la construction d'une chaussée
ayant cet effet ne peut être considéré comme
un quasi-délit, mais plutôt comme l'exercice
d'un droit de servitude qui donne à celui qui
en souffre un recours en indemnité contre
l'auteur du dommage. Pour cette raison
l'art. 2261, C. C., ne petit être opposé ait droit
d'action de l'appelant. Quant au deuxième
moyen, que ce n'était pas par une action or-
dinaire mais par les procédés d'expertise in-
diqués par le ch. 51 que l'appelant devait
exercer son recours, la réponse à cette objec-tion est que la jurisprudence établie depuis
longtemps a reconnu que ce mode est facul-
tatif et n'exclut pas le recours à l'action ordi-
naire.

" Sur la question d'estimation de la valeur
de l'usage et occupation, les deux cours quiont déjà prononcé sur cette cause ont différé
d'opinion-la Cour Supérieure a porté cette
estimation à la somme de $400 par année et
la Cour du Banc de la Reine à $50.

"L'appelant a fait preuve par un nombre
de témoins d'une haute respectabilité et d'une
grande compétence. Ils ont varié depuis $300
à $500 dans les chiffres qu'ils ont donnés.
Leur estimation est basée sur le fait que la
propriété de l'appelant, située comme elle
['est à proximité des moulins des intimés et
offrant à ceux-ci un réservoir où ils peuvent
avec la plus grande facilité mettre des quan-tités considérables de billots à l'abri des dan-
gers des crues subites de la rivière Chau-
hère, a, pour cette considération une très
grande valeur. Les témoins de la défense
nt basé leur estimation sur l'évaluation mu-
icipale et sur le revenu que pourrait donner
e terrain s'il était mis en apport comme
ropriété agricole, sans aucunement tenir
ompte de l'usage qui en est actuellement
ait, et ils en ont porté le revenu à $50 par
nnée. Ces témoins pour la plupart, évalua-
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teurs de la municipalité ou cultivateurs, n'é-
talent pas en état d'estimer cette propriété
autrement que comme propriété agricole. Ils
'e prétendent pas non plus en donner la va-
leur comme faisant une partie indispensable
d'un grand établissement industriel; tandis
que c'est à ce dernier point de vue que les
témnoins de l'appelant ont principalement
donné leur attention dans l'estimation qu'ils
en ont faite. Ce sont presque tous de grands
propriétaires de moulins et de manufactu-
liers de bois, on état de donner la juste va-
leur d'une propriété comme celle dont il s'a-
git. Quelques-uns d'entre eux paient même
Pour l'usage de propriété du même genre des
Prix aussi considérables que ceux qu'ils ont
fixés pour la valeur de l'usage et occupation
de celle de l'appelant. Ils ont, avec raison,
pris comme base de cette estimation l'usage
qui était actuellement fait de la propriété
tandis que les autres se sont uniquement
basés sur l'exploitation agricole qui pourrait
en être faite. Si la propriété de l'appelant
est susceptible d'être employée à des usages
différents et plus ou moins lucratifs les uns
que les autres, serait-il raisonnable de le forcer
d'adopter le mode d'exploitation q'ui lui rap-
porterait le moins ? Il a incontestablement
le droit d'en tirer le meilleur parti possible.
Si la propriété de l'appelant était en culture
et qu'il s'agirait de l'exproprier, ne faudrait-
il pas pour déterminer le montant de
l'indemnité, prendre en considération les
divers usages auxquels il serait possible
de la mettre ? La proximité du moulin des
intimés et les grands avantages qu'elle offre
comme réceptacle pour leurs billots, ne se-
raient-ils pas d'excellentes raisons pour faire
voir qu'indépendamment de sa valeur agri-
cole, cette propriété par suite de ces diverses
circonstances se trouve avoir une valeur en-
core beaucoup plus considérable ? D'après le
principe énoncé par le Conseil Privé dans la
cause de la Cité de Montréal v. Brown et
4pringle, 2 App. Cas. 184: " That the pros-
Pective capabilities of land may form, and
very often is, a very important element in
the calculation of its value," les circonstances
mentionnées plus haut doivent être prises en
considération dans l'estimation de sa valeur.
Mais dans le cas actuel l'appelant n'en est
Pa réduit aux conjectures sur l'emploi de sa

propriété ; l'usage qu'en font les intimés com-
me réceptacle pour leurs billots n'est pas seu-
lement un des emplois possibles de cette
propriété, mais c'est l'usage qui en est ac-
tuellement. Si cet emploi, comme il n'y a
pas à en douter d'après les témoignages, est
plus profitable que la mise en culture ; c'est
sans doute à l'appelant comme propriétaire
que les profits doivent en revenir.

" A part de l'estimation faite par les té-
moins il y en a une autre qui no me paraît
pas avoir reçue l'attention qu'elle mérite. C'est
celle qui en a été faite par les intimés eux.
mêmes par une entrée dans leurs livres de
compte de la somme de $200, dont ils se re-
connaissaient débiteurs de l'appelant pour
une année d'usage et occupation de sa pro-
priété. ("est une admission de leur part que
la jouissance de cette propriété leur valait
au moins cette somme. Il est en preuve que
cette entrée a été faite pendant que l'appe-
lant était en Angleterre, et (lue lorsqu'il en a
eu connaissance il a déclaré que ce montant
était tout-à-fait insuffisant. Cette entrée qui
ne pouvait lier l'appelant liait au moins les
intimés, et il me semble que la Cour du Banc
de la Reine ne pouvait après la preuve de
cette entrée accorder moins que les intimés
avaient eux-mêmes reconnu. J'ai été sur
le point de m'arrêter à ce montant, mais
après un nouvel examen de la preuve de
l'appelant j'ai cru qu'il ne serait pas juste de
le limiter à l'admission faite par sa partie ad-
verse tandis que la moyenne du montant
établi par une preuve très satisfaisante lui
donnait droit au double de ce montant.

" Maintenant pour combien doit-on accor-
der la valeur de l'usage et occupation des
terrains en question en question ? L'appe-
lant a prétendu dans sa déclaration que les
intimés en ont pris possession dans l'été de
1871 et les ont occupés jusque dans le mois
de mars 1878, ce qui ferait d'après lui six
ans et quelques jours, mais la preuve de la
durée de cette occupation ne justifie pas cette
prétention. La Cour Supérieure a considéré
que le témoignage de Colston, teneur de livres
des intimés, (lui a fixé d'après les livres le
commencenent de l'occupation à l'année
1873, devait être suivi, et se fondant sur ce
témoignage elle a décidé que cette occupa-
tion avait duré quatre années, de 1873 jus-
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qu'à la fin de l'année 1877, et elle a accordé prescription, the holding given in Cassels,
$1,600 comme la valeur de l'usage et occupa- 420, being as follows
tion à raison de $400 par année. IHeld:-That although the objection that

" Nous sommes sur ce point du même avis the right of action bas been prescribed is
que la Cour Supérieure, mais l'action de l'ap- taken for the first time on the argument in
pelant n'ayant été intentée qu'en octobre appeal, the Cofrt ie bound to entertain it
1880, il s'était donc écoulé 6 ans, 4 mois et and give effect to it if properly raised."
Il jours depuis l'époque reconnue par la Cour In the case of Dorion v. OroWey, we are
comme le commencement de l'usage et occu- informed, Mr. Justice Taschereau announeed
pation. La Cour peut-elle accorder comme the conclusion at which the Court had
l'ont fait les Cours Supérieure et du Banc de arrived, and merely observed that the point
la Reine, quatre années de la valeur d'usage had doubtless been overlooked in the Courtet occupation, une partie de cette demande below.
nyest-elle pas éteinte par la prescription de in the casqs of Lamontagne & Dufrerse andcinq ans? Les intimés ont invoqué la pres- Harter & Breakey, it will be observed thatcription de deux ans qui évidemment n'avait the question of prescription affected o sly apas d'application dans ce cas, mais n'y a-t-il fraction of the demand, and does not appearpas heu à la prescription de cinq ans qu'ils te have been discussed at any length in theniont point plaidé, et la Cour, malgré cette Supreme Court.
omission de leur part, n'est-elle pas obligée The question does not appear to haved'y suppléer? L'action en cette cause est come yet before the Judicial Committee offondée sur l'usage et occupation du terrain the Privy CounCil.de l'appelant. En vertu de l'art. 1608, C. C., We have taken some time to set theseles intimés sont réputés locataires et sujets à cases fully before the profession. In conclu-toutes les règles concernant les baux, et la sion, it may be asked whether the old rulevaleur annuelle de cette occupation est cen- was not the better and the safer one-thesée être le loyer dont les parties n'ont pas rule stated by Pothier: "l es fins de nonfixé le montant. La réclamation de l'appe- recevoir doivent être opposées par le débi-lant est en conséquence sujette à la prescrip- teur; le juge ne les supplée pas"; andtien de cinq ans en vertu de l'art. 2250, C. C. whether the reversal of this rule does notd Cette prescription en vertu de l'art. 2188, rest upon a slender basis? If so it seems toC. C., et l'art. 2267, C. C., est une de celles be a proper occasion for the legislature teque les tribunaux sont tenus de suppléer intervene, and remove the difficulty createdd'office. by the wording of Arts. 2188 and 2267, by a"Pour cette raison, la Cour est obligée de declaration of the law.

faire la réduction de cette partie de la de-mande contre laquelle la prescription de cinq THE ELECTORAL FRANCHISE.
ans aurait d être plaidée, et de n'allouer 'r 25 C. C. whethe the re d esnque la somme de $862 (déduction pour un By an assedri t sees-an, neuf mois et onze jours) pour laquelle il Olr te amend 52 Vict. (Q.), ch. 4, it is en-doit y avoir jugement. acted as followsf 8 2rEn conséquence, l'appel est alloué, et le d Paragraph 16 of Art. 167 of the Revisedjugement réformé de la manière qu'il vient Statutes of the Province of Quebec, as amend-d'être dit." ed by section of chapter4 of the Act 52 Vic-TAsCHERiA, . toria, is replaced by the following:

Il16. The Word Ilstudent " means the son"I concur in the reasons given by MY who, being within the above prescribed con-brother Fournier, that the judgment for the ditions, and within those of the 9th para-appellant should be $862.e graph of article 173, is absent fro his fa-'In a subsequent case of Dorion v. Cvrowey ther's or mother's house, with their consent,May 17, 1886, the Supreme Court again with a view of studying some profession."
applied the same principle to the two years' 2. The last three clauses of article 173 of
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tb sidReisd tautSasreplaced by CiR WNCSS RESERVED.

section 3 of chapter 4 of the said Act, 52 Vic-LOONFe.1180

toria, are rcplaced by the tWO fOllowiflg Para- REIN v. Wn'TUURCH ET A".

graphs : CiiilLwCnliw OPoueAot

Ci8th. Farmers' sons exercise the above -YInstumnt we o Procanure hbrtn

rights, even if the father or mother be ten- Consent-Mistakern Belief of Fregnancy-

antS or occupants only of the farm; Conviction of W4oman for Cons'piracij.

Tliey exercise them in the saine manfler Case reserved by Wii,%s, J.

as5 if they were the sons of owners of real In this case Thomnas Whitchurch, John

Property, with this difference, that it is the Howe, and Elizabeth Cross had been con-

alnmal value of the farm. whichi is the bsis victed at the «Northamnptonl Assizes for

Of the electoral franchise, as in the case conspiriiig and agrreeing together feloniously

Mutati8 mutandis of the lst and 2nd para- to procure the mjscarriage of Elizabeth Cross

graphs, of this article. by the administration of drugs and the use

tg9th. Temporary absence fromn the farmi of instruments. The drugs and instrumlents

Or establishment of his father or mother, were used with the consent of Elizabeth

during six months of the year in aIl, or ab- Cross and with the mistaken impression

sence as a ' student'1, shaîl not deprive the that she was pregnait The learned judge

80on of the exercise of the electoral franchise was of opinion, and so directed the jury,

above conferred." 
that whether or not it was no offence for a

3. The Act passed during the present Ses womafl noV pregnant Vo, do acta Vo, herseif

Sionl intituled: "IAn Atto poiefrteintendiiig thereby Vo procure an abortion,

ixumediate oprto ftAct povtide foth which was actually impossible, it was noue

incee, 52 Vict., chap. 4, intituled: 'An Act Vo the loas criminal in ber Vo conspire Vo

amnend the Quebec Election Act, by extend- commit a felony, because the commission of

ing the franchise, and Vo, amend the MIufici- the felony was rendered impossible by

Pal Code respectilig the preparation of the circunititances uiîknowil Vo ber; also, that

valuation roll,"' shaîl be carried out accord- for the wornan Vo conspire with the men to

ing Vo the intention thereof, the doubts have certain things done, Vo, er, the doing of

Which may have existed owing Vo, the cita- which constîtuted a felony on the part of the

tion of certain paragraphs of article 173 of mewsciiaatogh h betV

the said Revised Statutes being removed by b tand fefce yhrefaoe

thisAct.might 
noV have been crimiflal, 24 & 25 Vict.

4. hisActshll omeint frceon hec. 100, S. 58. The question argued waa

4.o Tits sactisa ornn no.oc o h whether the conviction of Elizabeth Cross

The COURT (LORD CoLuRIGeB, C.J., POLLOCK,

NEW UBLCATON.B., HAWKINS, J., CUARLUS, J., and GRANTHÂM,

NEW PBLICAION.J.) were of opinion that the conviction was

INSOLVIENOY MUANUAL: by Mr. R. S WVeir, right. Conviction affirmed.

B.C.L., Advocate, 1\ontreal: A. Periard,

publisher. This is a little work of 84 pages,

in which the ediVor collates the decisions LONDON, Feb. 1, 8, 1890.

rendered under the Quebec Statute, 48 Vict. RON .MLS

ch. 22, which made important changes in REGNAatn tmu af.e MILBi-

the law of insolvency. The cases relatiilg Convic Lw-stdtnPle of autre Conm t

o capia, as well as tiose applicable o reven- mr ovcinPe fAtrfi Otc

dication of goods and conservatory attachi- This was a case stated for the consider.tion~

Ments, have also been incorporated. The of the Court for Crown Cases Reserved.

work wilI doubtless be found useful and con- The defendant had been convicted at the

venient Vo the practitioner. 
Central Criminal Court uPOn an indictIlefit
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which. charged himi (in the first count) with
unlawfully and maliciouslY wounding the
prosecuitor; (in the second couint) with un-
lawfuliy and maliciousiy inflicting grie-vous
bodily harm ; (in the third count) withi
causing, actually bodily harm to the pro-
secutor; and (in the fourthi cotint) with
common assauît. The defendant pleaded
and pointed out at the trial the following
conviction in respect of this saine assauît
before a Court of Surmmary Jurisdiction :'G. J1. Miles, hiereinafter calied the defendant,
is this day convicted for that le . . . diduniawfully assauit and beat one Chubs
Living, and the Court being of opinion thatthe said offence was of so trifling a nature that
it is inexpedient to inflict any other than anominal punishment, and the defendant
having given security to the satisfaction ofthe Court to be of good belsaviour, is
disclsarged.'

The question for the opinion of the Court
was whether tise above summary conviction
was a bar to the proceedings against hirn atthe Central Crimirsal Court for the saine
offence.

Poland, Q.C., and W1arburton, for tise de.fendant: Express power is given by theSumnary Jurisdiction Act, 1879 (42 & 43Vict. c. 49), S. 16, subs. 2, to justices, uponcconivicting a person of assauit, to discîslargehirm conditionaily on his giving secuirity to cbe of goodl belsaviour - and the provisions in24 & 25 Vict. c. 100, S. 45, must 'now be readwith the section above referred to. Moreover,%part from statutes, tise summary convictionn.orsned a bar at common iaw to tise présentindictment.
Lockwood,' Q.C., and Ik'aley, for tise prose- Dution: 24 ç& 25 Vict. c. 100, S. 4.5, 0olY ctiperates as a bar where a defendant 'shall Mtave paid the whole arnouint adjudged orshaillave suffored the imprisonment awarde(l;' diîut tise Court neither fined nlor isnprisonied 011lie defendanit. The proceediri.gs under thetuminary Jurisdiction Act, 1889, did not a,ring the case within section 45 of the earlier H1tatute.fi

Cuir. adv. vuilt. DTius COURT (LORD COLERIDGE, C.J., P'OLLOCK,
.HAWKINS, J., CHARLES, J., and GRANTIIAM' fin.,upon tise above facts, heid tisat thé M-mmary cornviction was a good ans wer at)mmon law to tise indictruent, apart ai-gether froîn tise question whether the' Pc@fendant was entitled to the protection chfforded by 24 & 25 Viet. C. 100, ý-45. n

Conviction qua-shed.
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INSOL VENT NOTICES, ETC.
Qitebec OJÎciai Gazette, ilarc/i 1.

,JudicWa Abandonrnteiit
Theo. Alain, card board manufacturer, Montreal,

Feb. 2.5.
Ephrern Bolduc, district of Joliette, Peb. 25.Cyrille Quintal Boucher, Montreal, Feb. 27.
Prs. Côté, Quebee, Pcb. 26.
Joseph Léopold Gravel, jeweller, Montreal, Pcb. 15.E. A. Panet & Co , traders, St. Raymond, Feb. 24.William Patrick Price, grocer, Montreal, Fcb. 15.

Curatorê appointed.
lie Abraham Barré l'Ange (lardjen.-J. Morin, St.Hlyacinthe, curator, Ëcb. 22.
Re' Archjbald Blacklock. contractor, Monitreal.N. P. Martin, Montreal, curator, Peb. 24.
Re Blumienthal, Rosenthal & Co.-J. Morin, St.llyacinthe, curator, Pcb. 22.
lie Petl Chevalier, trader, Berthier.-A. Demers,advocate, Berthier, curator, Feb. 1<).
Bc A. H. Désautels, St. Pie.-J. C. Désautels, N.P.,St. Hlyacinthe, curator, Pcb. 22.
Re~ Dame Célanire Roy, dojng business under thenaine of Aimé Béliveu & Co-P. E. E. de Lorimier,Montreal, curator, Pcb. 20.
Re J. L. Gravel.-C. D esmarteau, Montreal, curator,Feb. 24.
Be M. Guillet, Three Rivers.-Kent & Turcotte,Montreal, joint curater, Pcb. 20.
Re C. 0. La mon tagne -Kent & Tureotte, Montreal,joint curator, Pcb. 201.
Re Lanîlon Dry Plate Co., Montreal.-H. A. Jackson,qIontreal, curator, Fcb. 3.
Rie Corinne Larivière, Tbree Rivera.-Bilodeau&lenaud, Montreal, joint curator, Feb. 20.
Be Réini Maillet. - C. Desinarteau, Montreal,urator, Pcb. 21.
Be Edouard Pleau.n Vaetn.The iesurator, Pcb. 24. F. alnieTbe Rie,Be Win. P. Price. - C. Desmartean, Montreal,urator, Pcb. 25.
11e F. X. Sarrazin, Three Rivcrs.-Kent & Turcotte,lontreal, joint curator, Pcb. 24.
Re S. Thérien, Montreal.-Kent & Turcotte, Mont-sel, joint curator, Pcb. 20.

Dividen14.
fle André Beauregard, trader, St. Hlyacinthe.ividend, payable March 18, J. Morin, St. llya,inthe,ira tor.
Re L. A. Bergeovin, Quebec.-First dividcnd, payablearoh 17, Il. A. Bedard, Qeebec, curator.
Be Pierre Biais, trader, St. Flore-Firât and finalvidend, Payable March 17, Il. A. Bedard, Quebec,rater.
Be Th. Brodeur, botel-keeper, St. Liboire.-Pirst.d final dividend, Payable March 18, J. Morin, St.
î'acinthe, curator.
R1e L. E. Gélinas. Ste. Brigitte (les Saults.-First andai dividend, payable Marcb 18, J. E. Girouard,timmondville, curator.
Re L. E. (Juimond, township of Dundee.-First andai dividend, payable March 18, C. Desmarteau,nutreal, curator.

~séprationî (1 to proDert i.
ý1mma Baigley vs. Joseph Napoléon Landry, Joliette,b. 20.
daric Agnès Béland vs. Evariste Rivard, Yama-che, Pcb. 24.
4arie Anne Therrien va. FPélix <îliea Philé&a Désor-ers, wood dealer, Montreal, Jan. 16.


