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FEES TO PUBLIC OFFICERS CONCERNED IN THE
ADMINISTRATION OF JUSTICE.

It is a general principle that every fee to a public officer
must have a legal origin.

It is an express provision of the Statute of Westminster
(3 Ed. L. cap. 26), that nosheriff or other the king’s officer
shall take any reward to do his office, but shall be paid of
that which they take of the king; and he that so doth
shail yield twice as much, and shall be punished at the
king’s pleasure.

Lord Coke, in his commentary on this statute, says that
under the words ¢ other kiug’s officer’” are classed es-
cheaters, coroners, bailiffs, gaolers, and other inferior
ministers and officers of the king, whose offices in any way
concern the administration or execution of justice, or the
common good of the subject, and that they can none of
them take any reward for any matter touching their offices,
but of the king.

The meaning of this commentary is that, unless when an
Act of Parliament gives to the public officers indicated a
right to look for a recompense in any other quarter, they
can take nothing for any service rendered by them ia their
office, except of the king.

It is a general rule, when a duty is cast upon any one by
Act of Parliament, and no remuncration is provided for
the doing of it, that the party is to perform’the duty with-
out remuneration. (Askin v. T'he London District Council,
1U.€C. Q. B.292)

On 20th March, 1845, an act was passed by the Legis-
lature of Canada, entitled ** An Act to rcgulate the fees of
certain district officers in that part of this Provinee called
Upper Canzda.” (8 Vic. cap. 38.) It recited that cer-
tain officers conuected with the administration of justice in
the several districts of Upper Canada were required to
perform many services for which no fees were fixed by law,
and that it was only necessary and proper to establish
reasonable fees and allowances for the same, and to provide
for the payment thereof.

It thercupon enacted that it should be the duty of the
several justices of the peace of the several distriets of
Upper Canada, in the General Quarter Sessions of the
Peace to be holden in July, 1845, to frame a table of fees
for all services then rendered in the administration of
justice, aud for other district purposes, by any sheriff,
coroner, clerk of the peace, coustable and crier, which
services were not remuuerated by any law then in foree,
and that the several clerks of the peace should forthwith
transmit suech table to the Cletk of the Crown in Toronto,
to be by him laid before the Judges of the Court of
Queen’s Bench at Toronto; and that it should be lawful
for the judges, in term time, by any rule or rules to be by
them made from {i. » to time, as occasion might require,
to appoint the fee which should be taken by and received
by such sheriff, coroner, clerk of the peace, constable or
erier, for such services. (s. 1).

It also cnacted, that if at apy time any such officer
should wilfully und knowingly demand or receive any other
or greater fee or allowanco than the fee and allowance
established by that act, for any or all the services performed
by them respectively, the offender should for every such
offence forfeit and pay the sum of ten pounds to any person
who should cue for the same by action of debt, bill, plaint
ot information, in any court having competent jurisdiction
to hear and determive the same. (s. 4, Con. Stat. U. C.
cap. 119, s. 8.)

It made it the duty of the treasurer of every district
to pay the amount of such fees, which are payable out of
district funds, when duly allowed by the Magistrates in
Quarter Sessions assembled. (5. 5, Con. Stat. U. C., cap.
119,s. 7.)

On 15th Novewber, 1845, the Judges of the Queen’s
Beneh, under the powers conferred by the statute, made
and promulgated a tariff of fees to be taken and received
by sheriffs, coroners, clerks of the peace, constables and
criers.

Up to this time most of the fees payable to sheriffs and
other subordinate officers connected with the adwmigistration
or execution of justice were paid by the local distriet
municipalities, through local taxation.
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On Hth June, 1816, the legislature passed an net © For
defrnying the espenses of the administration of justice in
eriminal mutters, in that part of the Proviuce of Cunuda
forwerly Upper Canada.” (9 Vie. cap. 13, Con. Stat.
U. C, enp. 120)

It vecited that it was expedient to provide that the ex-.
penses of the admini-tration of criminai justive fn Upper
Cunada, then paid by local taxation, should in time to come
be paid out of the public funds of the Provinee; und ufier
making special provision fur the yeurs 1346 and 1347,
dec'sied “ that fur and wuring ewch yeur thereafter, the
whole of the expenses of the administrution of criminal
justice in Upper Canada shouid be puid out of the consoli-
dated revecue fund of the Province.” It in a schedule
aanexed to the act. gave several heads of expense which,
tugether with all other charges relating to criwinal justice
payuble to the officers wentioned specially avthorised by’
an act of the Jegislature and theretofore payable ont ot
divirict funds, shoold be deemed expenses of’ the adwinis.
trativn of criminal justice within the meaning of the:
act.

As the law now stands, there are some fees still paynblc !
to officers connected with the adumivixtration of justice out | !
of wunicipal funds, while all. connected with the adminis. |
tration of criminal justice in Upper Cavada ought to bel
defrayed out of the consuliduted revenue fund. We say
ought, because it is notorious that successive Canadian

"1 receive such infurmation.

all the expenses of criminal justice that were to be chargesl
aw.anst the government, but only to point out that all the
charges specified in it were to be deewed within the act,
and thus to remove all duubt as to such charges. (C.rpo-
ration of Lumbton v, Puussert, 21 UL Co QB 485.)

We are informned that, notwithstandiag this expogition
of the act by the highest lecul autharity io Epper Cenuda,
the government officinls pursue their old course and retuse
to poy recpect to a solemn devision prononnced by one of
the superior courts of law in Upper Cunndu.  We are grieved
We would feigu distiust

it. The government should pay respeet tu the laws as

“administered and interpreted by the lawfully constituted

tribunals of the cvuntry  The example is pernicions. We
cunuat thivk that the present Atturney General hus huad
his uttention directed to the matter. Tt is more thun likely
that hie decision of such watters is left to subordinates,

who nre not professional men.  If so, the sooner a change

" takes place the better.

It has been wade a question whether fees which come
withia the Con. Stat. Can. cap 12, are to be paid out of
county funds in the first instance, to be afterwards included
in u general account against the governmeant, or whether
the County Council can refuse to entertain such charges,
aud refer the officer to the government, as the party from
whom he is to receive compensation.

Some, suppuse thut a widdle course ought to be taken,

governments have given to the 9 Vic. cap. 58 (Con. Stat. . that is, that the officer should make out his account of fees
U. C, cap. 120), the most niggard intevpretation; and, .  for services conneeted with the administration of eriminul
instead of advancing the object of the act by trausferring ljustice against the county; which acconnt with vouchers
oll expenses connected with the administration of criminal | and report should be sent to the governmeut to await audit
justice to the provincial revenue, endeavour to throw as|and payment by the government to the municipality.
much as possible upon the local mupicipalities. Thisisa' It would seem very inconvenient if the county were to
course slike disgracetul to the gaversment guilty of it and pay the accounts befure audit by the goveinment auditors
injurious to the municipalities affected by it. It i3 more- { and final allowance by the government, for then oceasions
over opposed to the act of parliament itself and the con- . ; might be constantly arising for 1ecliming from the officers
struction which the courts of law have put upon it. any sums that the government (‘ouuty Auditors or the
The luw officers of 1t Crown read the schedule nppended * Luspectar General may have rejeoted.
to the 9 Vie. cap. 58, as coutaining ul the items of expen-;  In any case the intention and effect of the statute is that
diture for the adwinistration of crimina) justice chargeable  the counties shall be paid or reimbursed by the govern-
to the Province. They ignore the concluding sentence of | ment sll such expenses as come within the statute and
the schedule, « Tozether with all other charges relating to | have bewn audited by the proper anditars, according to the
criminal justice payable to the furegoing officers, specially , regulations of the government, and nat that the several
authorised by an act of the legislature and heretofure pay- ! officers .re to make out their accounts aguinst the goveran-
able out of district funds.” They ignore the enacting part l'ment fur such services (per Robinson, C. J, in Curpora-
of the act, which is that ¢ the whole of the said expenses”  tion of Lumébron v. Poussett, 21 U. C. Q. B. 485).
shall be paid out of the consvlidated revenue fund. If the County Council pay charges on the expectation
The President of the Court of Appeal, when Chief Jus- | that they will be reimbursed by the governwent, and if
tice of Upper Canada, referring to this statute, is reported [ such charges be rejected, then a question will arise whether
to have said “ I do not think that the schedule appended | | the Couucil having paid them under the sanction of their
to chupter 120 was intended by the legisluture to embrace | own audiwrs, and upon their own judgment, cap suo to
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recover them back because the goverswent has declined | elause are moneys which the officer cannit be said cither
to reimburse them. i: in equity or gond conscience to by entitted 1o hold (jer
If recluimed not as illegal charges and if not in fact illo- | Robnson, € ., in Corparstion of Lumbtow v. Poussent,
gal charges, but rec'simed because not in the opinion of 21 U.C. Q B. 491 ; see nbo Corporation of Jhddimand v,
the governweant cha-geable aguinst the provincial revenue, Murtin, 19U C. Q B. 178).
then it is apprelienced that no sction could be suppurted
by the county agninst the officer to recover them buck,
whether in point of law the Inspector General or the Govern-
ment Auditors have or have not erred.  The question would
scem to be one to be settled between the county and dhe’

FALL ASSIZES, 1862.
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OTTAWA ...t 30th September.
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recover from a public officer fees which he has reccived
from the mureipality by virtue of his office, and tor which |

there is vo legal shnctivn, is involved in some doubt. Most Monduy eeee cvenvn e o
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and which he1s not bound to render under any statute or! ) O ey
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than a stravger to rvender the services. If he do render. on. Mr. JUSTICE BURXS.
LOWEN'S 80UND.......

them at the call of the justices in session. or in compliunce i vy rox 30th Seprember

Taesday .ooee civeeenens
6t Qcreber.

. Mouday ...

with the request of the wunicipality or of the county; BARBIE.. . Thursday ..... co Ythe

. s s e T U WELLAND. .. Wednesdny ... e 151w
auditors, ch has at least an equitable claim to receivo a fair o "\ o0 " Moudng.s . Tomh e
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sbie to suswin an action at law for compensation for the | OXFORD CIRCU'T.
particular services, yet when the justices or toe County Ilon Mr. JUSTICE RICHARDS.
Counci! have audited and allowed the cbarges which are; BRANTFORD............. Tuesday......... evvennene 30th September.
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administrativn of justice demanding a fee from an indivi- WESTERYN CIRCULT.
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It must however be borne in mind that Con. Stat. UJ. C. -
] on, Mr. JUSTICE MORRISON

cap. 119, 3 8, makes it a penal offence in the publicofficers eITY OF TORONT ) o <

affected by it, to receive any other or greater foe or allow- | TERE ON TR0 Tl 7 T Ghvenr
ance for any of the services performed by them than such
as should be (and wero) cstablished under the authorityi
contained in thut act, unless such fees us might be allowed
by some other act of parlininent for other services. That

clafxsc does:x mot apply to services rendercq by the o’fﬁccr; In France, a criminal trial is nothing clse than the last stage
which services do not properly belong to thisoffice. Where | of an elzborate public enquiry, carried on by an organized

o

SELECTIONS.

THE FRENCH SYSTEM OF CRIMINAL PROCEDURE.

the statute applies the penalty is not all that the officer is
subject to. Ilc must refund the illegal fee or aliowance.
Fees received contrary to the express provisivus of that

| public department, of which the tribunal which ultimatcly tries
* the prisoner is in some degree the head.  The general principle
t upon which the system rests 1s embodied in the first article of
| the Code d' Instruction C..uunelle. Its terms are, * L'action
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pour I application des pliiies o’ apparticut gu” aux fundtion- | in this conutry.  The President then interrogates first the
naires auxquels elle est confice pur Ja 1oi” the nature of | accused, and then the witnesses, the Procurenr Genéral
the machinery provided for the purpose of discovering and  deading on the order in which they are to be called.  There
punishing crimes is as follows :—There are in France twenty | aro no rules of evidence ; and in the first instance the witnessey
seven Cour- Impériales. At each of these there is a Procureur | tell their own story in their own words, and without any inter-
Général, who hae various deputies and substitutes.  In every | ruption whatever, the cffect of which often is that they mahe
arrondisscment there is a Juge d' In-truction (chosen for three ' long speeches not very materinl to the question.  After the
years, from the Judges of the Civil Tribunal), and in every deposition is completed, the President cross-examines ; and
Tribunal de premicre instanee there is a Procurcur de ' after his cross examination is over, the counsel for the prisoner
Empereur.  The comunissaries of police, the agents of police, - may put any further questions if he pleases, buc he can only
the gendarmerie, and other inferior officers, are under the|do so through the President.  This privilege is handiy cver
orders of these authorities, who form, as the French phrase is, ! excrcised, and this in itself forms & broad distinction between
a * hierarchy,” extending from the gendarmes to the Procurcur ' a French and an English trial; for in the latter the cross-ex-
Général.  The Procureur (iénéral himself is a sort of judge ' amination of witnesses is one of the most imporiant and most
advocate, being <o far a member of the Cour Iinpériale that he | characteristic parts of the proceedings.  After the examination
t« on the beneh daring trials, and interferes ex afficio on | of the witnesse 5, the advocate for the partie civile, the Procu-
many occasions in the course of then.  The functions of these | reur tiénéral, sud finaly the advocate for the prisoner, address
various officers (who constantly correspond with each other, - the jury ; lastly, the President sums up.  But this part of the
and stand in the closest official relation) a ¢ almost entirely in-; proceediugs has less importance in France than in England,
quisitorial. They receive and coliect evidence of every kind in I and the resumé is as often as not confined almost entirely to
reference to any crirme that has been committed, and constantly | a recapitulation of the arguments of the counscl.
interrogate the accused upon every point of the charge, and; It is obvious from this short sketch of French procedure,
confrorit him from time t time with the witnesses.  They ; that hardly any discretion or independent action is allowed to
have it in their power to place the accused in solitary confine- | the prisoncer from the very first.  Ho cannot manage his de-
ment (au secret), and constantly exercise it, the object being to © fenee in his own way, but on the contrary the Ministere Public
prevent him from communicating with his friends, and from | manages it for him, counterchecking it as the procecdings go
forming any systematic defence.  They keep him in ignorance ] on, and too often concluding in favor of his guilt from any
of the depositions which may have been made for and against | confusion or falsehood on the part of witnesses favourable to
him, and then question him on the facts to which they refer, [ him.  The issue of the trial is virtually almost decided before
By comparing together these various sources of information, | it begins, because it is only the last act of a continuous process ;
they gradually claborate a theory on the subject, which, in;and thus it is hardly an exaggeration to say that the jury ina
complicated cases, has often innumerable ramifications, and is * French court is an anomalous excrescence.  As its introduction
supported not only by arguments of a most refined character, | into France is no oider than the Revolution, and as the greater
but also by considerations drawn from the manier in which | part of the Code Napoleon is a mere recast of laws which
the witnesses give their evidence, the degree of frankness shown | existed long before that time, it may very probably be the case
by the accused in his answers, and many cther circumstances. | that the whole scheme of French criminal procedure may have
This is called * instructing the process ;* and the final results | been adapted to the ancient system, in which the object was to
of the *instruction™ are embodied in an acte &' accusation,—a } convince the minds of the court; and it must always be
document which not only recapitulates all the grounds from | remembered tnat the Tribunaux Correctionnels, which wan
which the Ministére Public infers the guilt of the accused, but  imprison for ten years, and deprive men of civil rights, and
also frequently states and refutes by anticipation the arguments | before which nearly nineteen-twentieths of the French eriminal
for the defence.  An intimnate connection exists between the | trials take place, try causes without juries.
officers who *instruct” the process, and the Cour Impériale, | In order to understand the difference between the English
which finally tries the case. A committee of that body, con- | and French systems of procedure, and the character of the
sisting of three judges, form a sort of grand jury, called the | French system, we must suppose the attorney for the prosecu-
Chambre des Mises en Accusation.  This body, after hearing | tion, the committing magistrate, and the counsel fur the crown,
the Procureur Général, determine whether or not there is ' to stand to each other in the relation of official superiors and
ground cnough to put the accused person on his trial, and they ; inferiors, and we must further suppose the counsel for the
may if they please cause additional evidence to be collected, on j crown to be a sort of assessor to the judges of assize. To
the same terms as the inferior magistrates. The Cours Impe- | complete the system we must substitute for the fifteen judges
riales have also the right of instituting proccedings in the first Fa much more numerous body, scattered over the country in
instance,  When the question of the mise en accusation is) threes and fours, each group having under their official authority
undcr accusation, the person accused, or the party civile (4. e., | all the committing magistrates and all the prosecuting counsel
any one who seeks to recover damages for injury done him by | and attorneys within a wide district, and discharging them-
the crime), inay lay mémoires before the judges, who must | sclves the functions of grand jurymen. We must also suppose
hear thein read before they decide. If, to use our own phrase, I the procedure to be secret until the day of trial, and the accused
the chamber finds a truc bill, the affair is sent before the Cour | to be liable to close confinement, varied only by as snany in-
& Assises of the department, a sort of circuit court, in which . terrogatorics and private confrontations with witnesses as the
one of the judges of the Cour Impériale sits as President ; or | judge * iustructing the process” might think advisable. If a
if the department be that in which the Cour Impérialo itsclf is | prosccution is to be considered as a public investigation, it is
situated, the case is tried before a committee of that body, ; obvious that those who are to conduct it must stand in some
sitting as a Cour ¢’ Assizes. After the opening of the assiscs, ; relation of this sort t¢ cach other. A system in which the
the prisoner is interrogated in private by the President. The | prosccuting attorney who collects the evidence ; the committing
witnesses are cited by the Procurcur Général or the prisoncr, | magistrate, who weighs it ; the grand jury, who keep a sort of
and the President has a discretionary power of calling in any : nominal check upon it ; the counsel for the crown, who exer-
additional witnesses whom he tainks it desirable to hear. The |, vises an absolute dixerction, not only as to the order in which
trial begins by the reading of the acte 4’ accusat’on ; the Pro- | the witnesses are produced, but as to their being called or not,
curcur Général then presses the case against the prisoner, | and as to the questions which shall be put to them; and
speaking generally with fur more wannth, and expressing a | tinally, the judge and jury, who decide the case, are all abse-
much wore decided opinion than would be thought becoming | lutely independent of each other, is fitted only for the purpose
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of nseertaining, by A series of successive tests, the weight of Conte The deceased, on womedieal examination, appeared to
the proseeutor’s assertion that the prisoper < guilty  The - have died of 2 blow on the head wiieh broke the <hal), and
result of the French system, on the contrary, 1 the gradual  had obviously been subjected before her death io great violence
elahoration of a theory on the subject of the crime, supported  of another hind. - From'the state of the contents of the stomach
by a mass of evidence which has been collected and arranged it was proved that iier death st have taken place within tshort
by a set of public functionaries intimately connected together, tume afler her Iat meal, and consequently not long afler <he
and hound by all the ties of ofticial cspirit de corps and per- was last seen alive. A feather, some grams of corn, and stalks
sonal vanity, to maintain the accuracy of the conclusions at, of hay were found on the body, 1 a position wWineh, to a certain
which they have arived. desgree, indicated that they had heen brought from the scene of
It is difficult by mere generalitics to convey an adequate the crime; and in the monastery garda:n,vncur the corner
notion of the differences of the English and Freach systems of furmed by the twa walls, were several "ﬂf'}\ wn one of w l{""‘
procedure. In order to show how the French system works, was a heap of corn, 2nd in another some hay. but there was no
we will proceed to examine with some minuteness a case whieh | ¢vidence that they bore any marhs of disturbance.  To these
excited great interest in France some yems bach—the trial of - buildings Leotade’s occupation in the convent gave him access,
the monk Leotade, for rape and murder. : ;m:l‘ in one of them he kclft !‘:\l)h\(:\‘ and pxgconrf. < vvonld hav
‘The case, told as an English or an American lawyer would This was the whole c“i“" “g“t’?‘; Lcomd{: a3 ‘_‘ ‘_‘0';]; ave
tell it, is as follows :—On the H6th of April, 1847, at hal.past ! Stgotllar‘oo.-lmg tg our "‘; s of ‘“ 1 cn.tic. . “(; ‘l"“' “‘0“_( '{"".":
six o'clock in the morning, the bad ¢ of a girl of fourteen, cailed t"l“" that, upon lj(' a pdy u:c;v atonc, ']‘) ‘“.’; _“wvci ic"“]“ i‘tcﬁ"‘l‘l
Cecile Combettes, was found in the corner of & cemetery, at & sle to convict Lim. since, Rowever, ;.‘ wa “l’"_ crc " wit
Poulouse, close to the wall of the garden of a monastry, and “ furnish some light on the eapeliency of our rules of evidence,
N ) e ,{lo see what in this caze was the character of the testimony
rather further from another wall which separated the cemetery | 0 % % they would have excluded 1 which did, in fact
from a strect called the Rue Riquet. The body rested on its | “"'“‘ 1 they w ‘;5” ";‘t" “‘\9.‘_‘;_“ 'fﬂ{“’ W “ca]t( ".‘,i"f Ach pt'l.o:
knces, toes, and elbows, and the Ieft check and temple were on duce s ff)m',c ton. ‘cm]x.s.\s 3 (l)‘ ‘:'(,) gic ;“1 “":]".‘; _l 16
the ground and were covered with mud,  The ground was wet, prisoner's own answers when interrogated, }a"‘ the detection,
but there were no footsteps upon it. A patch of moss, with | °F '““W(fsc‘l. detection. of efforts }n;{dc })y t}c‘(.)tllqi'. "IOIl,‘\T,u?
the carth to which it adhered, had been detached from the | SUPPress evidence and to suborn false witnesses. - The arrests

: - g ! of Leotade, and of Jubrien (who was at one time
convent wall, and some {ragments of it were found in the hair: of Conte, of de, a ( 0

of the body. 'This moss appeared to have been loosened by l sf'fl’f::]t c(}‘),‘l ]to;),}it‘.)}iai?lli‘:];ngi‘-li|;‘ ?:3-7[.‘2;:,(}“3.‘“ ‘;,Slg bcg:‘m“:x:
the rubbing of certain branches of cypress which overhung the! :;'“ 'brl()kct(l T oLn account of jthc Rcvolutit‘m} “nd was bezun
wall of the Rue Riquet. and reached that of the monastery.” On <%0 1 ‘;(. I of March . 1 ended 1 “4‘“ of April. the
the top of the monastery wall were several broken plants, and | 2§37 on the 10th of Starch Aind epves. On the 4th of April, th
especially a geranium, which had lost all its petals. A pc‘ml of | seventeenth day of the inquiry. During great part of the time
geranium and some sf)rigs of cyprcs:s were found in the hair of ! that the prisoners were in confinement, thc).' were constantly
the body. On the garden side of the monastry waill there were | interrogated.  Conte, whose imprisonment was comparatively
also ohe or two plants which had been disturbed. There was ! short, had t]o repeat no lci?s th“l“ n":;’:, t'l')“."” the st&temcn}t he
found in the garden itself a piece of cord, and in the hair of the | madc}:}s Eolrm} g scen ilcom(]c.:m ! ”{'n tog,?u“l'{' ab.coé
body a thread of tow. There were also some footsteps in the tade himself was examined and ye-cxamined continually ahou
garden, and marks of the feet of a ladder. Of several ladders | the way in which he had passed his time on the day in question.
el y i a . b £t e Y . N T K 1)
found in the monastery, one corresponded to the warks in'! He was questioned, for exawple, on the 18th, 23rd, and the

.t ; " d A _2Gth of April, on the 8rd and 6th of May, and on the 17th of
x(:g;h’ml;::ti:o:h? ntihch{o:‘:'x;)izﬁ t‘l,,l-gu‘iat:i't‘c):.‘)u—wbgﬁ.‘tzc?f }3]\2 ' December § and on his trial he was taxed \\'ith'nll the inconsis-
marks. On the otlllgcr hand, there was a lamp in t.h‘c Rue Ri- | tencies \‘vluch could pe dlscovercfl bctwecq his stzxtqmcnts.on
quet itself, which throw its ligit on the wall (I>f the cemetery, j these (;hbirctm"t o,lcc"‘".'(;."a" c":‘?d ‘:i't!h. ‘a:tit d:f:r‘;;f"‘"cc‘;“r t'“""ﬁlf
and a sentinel was stationed further up the street.  From these II f‘:;% mc‘i{:“:';;(";g 30,‘1 of c:x:‘fusil;; w't:ldctcczgd (:‘ said t)o

. 4 L ey . " - o H h & ! § 3 . N
circumstances it was suggested that the body must have been, 'be detected, on several points, the most jmportant of which

in some mai nar or other, dropped over the monastery wall into ; N b ; i i
. ¢ S t in his earlicr statements, he did not mention
the place where it was found. | were, first, tha his ea ’ d m

} his having passed past of the morning on which the crime wag
The last time when the deceased was seen alive was on the  committed in writing his compte de conscience, whereas at his
morning of the 15th of April, soon after nine, when she went . trial, and on one preceding oceasion, he did; and secondly,
with her master, a bookbinder named Conte, to the convent. that he failed to give a satisfactory account of the shirt which
ile went up stairs to the dircctor on business, leaving her with  he had worn on the day in question.  All the convent linen
orders to wait for him to bring back some empty baskets. ; was used in common, cach monk having a clean shirt supplied
He also gave her his umbrelin to hold.  When he came brek s to him from the common stock every Saturday. Certain marks
she was gone, and the umbrella was leaning against the wall. | were found on one of the dirty shirts which had been worn
From the testimony of several witnesses, it was proved that | during the week in question which scemed to indicate that it
she had left the passage where her master had stationed her | had been worn by the muarderer, though the indications were far
within a few minutes after his departure, and by about a quar- | from being conclusive. Fhere were about one hundred and
ter-past nine. Suspicion fell in the first instance on Conte, | cighty monks, some of whom—and amongst them Leotade—
who was arrested.  When under arrest, he said that he had | belonged to the * Pensionnat,” and others to the “ Novicial.”
seen Leotade and another monk, called Jubrien, talking to-: The shirts of the two classes were differently marked, though
gether in the passage when ne entered it; and to a certain | they were occasionally mixed.  The shirt i question belonged
extent he was corroborated as to Jubrica by Jubrien’s own . to the ** Nuviciat,” 5o that it was unlikely, though possible, that
statement.  Leotade slept, on the night after the murder, in & Leotade might have worn it There was not a shadow of
room from which he could have reached the garden by the help ; evidence that he had actually worn it, except the fact that he
of a key found in uis possession; and on the day after the . maintained that be had not changed his shirt on the Saturday
murder, on hearing that a girl in Conte's service had been | after the murder, and that the reason which he gave for not
found dead in the cemetery, but before the cause or the cir-. having done so was apparently false. It was also stated, in
cumstances of het death were know  lie used expressions; the acte &' accusation, that all the rest of the monks had ac-
which certainly might be construed into an imputation on | counted for their shirts, and that none of them owned to have



230

LAW JOURNAL.

(SEPTEMBER,

worn the shirt in question; bat no indepewelent evidence of
this vital assertion was given to the jury.

The second division of the evidence is infinitely more volum-
inous than the first, and consists almost entirely of what, under
the English sy~tan of proccdure, would have been the cross
examination of the prisoncer's witnesses.  The principal oljects

subject, apart from the prisoner.  That a prosecutor, public or
private, wiches to conviet the prisoner upon the samne principle
which makes a ¢portsman desirous to bag his game, is a taatter
of perfect notoriety , the consequence is, that this system,
which, at firwt sight, appears <o humane, in reality has a con-
stant tendeney to resotve itself into duels between the autho-

rities, the prisoner, and his witnesses. T Leotade's trial more
than sixty withesses were ealled, and the trial occupied nearly
three weehs, to say nothing of the instruction, which was
spread over seven or cight months.  More than half of these

of the defence, as we should have them arranged, were, in the
first place, to prove that the deceased left the convent alive;
and sccondly, to establish an alibi on behalf of the prisoner.
To this the prosecution replicd by charging «11 the witnesses
on both points with systematic perjury and subornation of switnesses were called literally for the sake of contradicting
pc-rjury. It would e wearisome to enter into a minute exam- each other. Thus, for example, an old women, called Sabatier,
ination of the merits of theso conflicting statements, It is suf-! caid that che had seen the murdered girl under circumstances
ficient to say that the general natare of the argument, founded | which would show that she had left the monastery alive. No
on this part of the cvidence, was, that Leotade must be guilty, less than ten witnesses were called to rdfute her, yeot her evi-
inasmuch as much false testimony was given on his behalf ;! denee upon the subject was given, and its falschnod proved,
and that in order to niake out that the testimony was false, | months before the trial; and the whole matter might, therefore,
such a mass of collateral matter was gone into, as to what have been safely laid out of account. In an English court she
various people said to each vther, as to the letters which they . would, of course, havo been called, if at all for the prisoner ;
wrote, and as to the expressions which they had dropped in;|and if his advisers had seen reazon to distrust her—as they
casual conversation, that it is hardly possible to understand or ! probably would, for sho was a mero foolish gossip~—sho would
to follow the discussion. The most trifling gossip was not; not have been called at all.  Another iltustration of the same
excluded.  One man, for example, was permitted to inform the | thing occurred in respect of th.e evidence of the ditferent monks.
court that he had told somcbody clse, on hearing of the news, ; The acte &’ accusation is divided into two parts, of which the
that he felt sure that if the girl had cutered the convent she| first is occupied by arguments to siow that the crime was
would never leave it alive; and the President told him, with . committed in tho monastery, and tho second by arguments te
great gravity, that if the fact was so, hi~ remark was “unclshow that it was committed by Leotade. According to our
appréciation quelque pen prophétique.”  Still more singular is I'principles, the first of these questions would be utterly imma-
the observation of the acte d' accusation itself, that the place. terial except in so far as it bore unon the second ; but the
in which the crime was conjectured to have been connuitted | French court so managed inatters as to make the question of
*semble predestiné pour une crime.”  But the strangest of | Leotade’s guilt almost subordinate to the question of the guilt
all these supplementary articles of evidence was supplied by | of some one member of the convent.  Four-fitths of the evidence
the Judge &' Instruction himself, who said that, on one occa-! given at the trial «  ists of refutations by the prosecution of
sion during the course of his cxamination of Leotade, he|ruwors circulated, or supposed to have been circulated, on
thought from his manuner that he was about to confess, and | behalf of the monks, and of exposures of the falschoods told
though he had certainly explicity denied the crime, still * s iljupon various isolated parts of the cace by other monks not
faut dire tour ma pensee j' i cru et je crois encore yue Leotade, shown to have been connceted with the priconer. A single
a été au moment de me faire un aven” Morcover, continued | illustration will show the endless confusion which such a mode
the magistrate, *“en interrogeant Leotade pour Ia premiére fois | of proceeding is calculated to produce.  Evidence, says the acto
son trouble était extréme et comine i Ja fin on Jui disait retirez | d' accusation, which would give a different turn to the proce.
vous, il manifesta une joic gui pour moi rakit e possililitié | dure, had been anaounced by the newspapers. It was said by
de 8a culpabilitidé, et sans lintervention de M. le l"roourcur‘I the 1ad Vidal twho was in the parloir when the girl entered the
Général je le mettais immediateinent an arrestation.” S ich is/ passage). had scen the girl leave the monastery. The Juge &
the kind of evidence which, in a cese of this importai.ce, is Instruction * prepared to receive this cvidence, and, at the same
admitted under the French system. That it is admitted at all, | time, took measures to check it” (de la contrler). After much
is a eansequence of the whole character of the proceeding-, : enquiry he found out Vidal was in communication with the
which {far more resemble the proccedings befoie English Com- | principal members of the monastery ; and the led hitaself gave
missioners of Inqu’ry than the proceedings before an English; his evidence with many qualifications and much hesitation,
Court of Criminal Law. The members of the Mour Impenale, | In conscquence of these inquiries, the acte &' accusation ex-
including the Procureur-Général, the Juge &' -..struction, and | ressly declares that ¢ la cour n'a-t-clle pas hésité 4 déclarer
the Procureurs du Roi, jointly and severally devote all their| que Ia déposition de Vidal ne meritait pas la confiance de Ia
energies to the collection of every sort of information or sugges- justize.”  Notwithstanding this, he was one of the principal
tion in any way bearing on the case in hand. The mnass of|witnesses against the prisoner, for he stated that he had been
matter thus collected is enough to bewilder any jury, and mmst | present at a sort of meeting in which various infiuential mem-
virtually make them almost entirely dependent on the direction | bers of the monastery took part, and at which they concocted
of the Court. evidence tending to prove that the girl had left their establish-

The manner in which the evidence is laid before the jury is|ment. TUpon this subject many witnesses were examined. aud
not less illustrative of the principle of the wholc trial than the;a great deal of contradictory assertion and very violent language
character of the evidence jtsclf. As has been already observed, | passed between all parties. It does not seem to have occurred
the “ Instruction” does not leave. or even permit, the prisoner  to any one that the whole debate was quite beside the question.
to frame his own defence in his own way, but takes that busi. [ That Vidal could not prove that the girl had gone out alive, was
noss out of his hands, and draws unfavourable concl'tsions ad... ed by himseif in his very answer ; and if that point failed
from the shortcomings of his witnesses. 1€ an alibi is relied {1t was perfectly immaterial to show that sny amount of perjury
upon in England, the prisoner's attorney sces the witnesses.  and subornation of perjury had been employed to establish it.
prepares the proofs, and instructs his counsel of their charac-. That such a state of things should exist would, no doubt, be
ter, and it is at the trial that they are for the first time judi-, very discreditable to a religious establishment, but it is absurd
cially considerecd- In France, the prisoner is interrogated as “o say that it would tend to prove Leotade's guilt.  If he per-
to where he went, what he did, and whom he saw, from the sonaily had suborned false witnesses it would have been very
very first; and any person whom he mentions is immediately | different, but as he was in close custody, that was out of the
cailed before the Juge @ Instruction, &ad examined upon the juestion; and it was surely most unjust to make bim respor-
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sible for what, at most, was tho criminal conduct of most
unwise partizans.

Perhaps the most curious feature in French procedure is the
narrowness of the sphere within which the functions of the
Jury are corfined  They are frequently obliged to take for
granted, on the authority of the court, the most important part
of the evidence. 1In the case of Leotade, the strongest facts
against hitn were the imperfeet and contlicting accounts which
he gave of the employment of his timne on the day in question.
Tho fact that this was so, was proved solely Uy the procés
verbaux taken at the different interrogations,  Although Leo-
tade urged repeatedly that he had been so tormented Ly ques-
tions, so intimidated and brow beaten, that he was quite
confused, and did not know what he said, no evidence appears
to have been produced to disprove his assertion. 1t scems 2o
have been assumed that officinl acts were not to be guestioned,
and that official assertions must be true. f{t is a slight br t
sigmificent llustration of this temper, that when a brigadier of
gendarmo and a monk differed, the President told the latter
thut the former had a right to the confidenco of justice both as
a witness and a “ functionary.” Nothing is more common
than to hear English judges warn the jury to be very careful
about believing too casily the evidence of policemen, or skilled
witnesses.  An even stronger illustration is to be found in the
fact, that the jury who tried Leotade were each supphed with
a copy of the acte d’ accusation,—a document which closely
resembles, in its style, length, and objects, the opening speech
of an English prosecuting counsel. As the evidence swelled to
a size altogether unmanageable, this was almost equivalent to
prejudging the case.—.Wouthly Lawe Reporter.

-

DIVISION COURTS.

TO CORRESPONBENTS,

All Communicafions on the subject of Ditvision Churte, or hating any Telmws, ¢
Divisum Coxrts, are in future to be addressed o « The Bditors of the Law Journal,
Barrie Pust Office

Al other Communications are as hitherto to be addressed 1o “The Blitors of the
Zaw Journal, Toronto,”

THE LAW AND PRACTICE OF THE UPPER
CANADA DIVISION COURTS.

SPLITTING TiIE PLAINTIFF’S DEMAXND.
(Cmbtinued from page 3

The point cxpressly decided in Grimbley v. Aykroyd,
was that a tradesman's bill cannot be split for the purpose
of bringing it within the jurisdiction of the County Court,
the demand forming but one cause of action.

This principle was again affirmed in Wood v. Perry (18
1. J.161; 12 Jar. 129; 38 Ex. 442). The plaintiff, a
tailor, dwelt und carried on business within the District of
Court C., and withia 20 miles of the defeadant, who lived
in the District of Court 2. The action was on a bill which
consisted of 21 items. All the work had been done at the
plaintiff’s residence, the orders for the different items were
given at different places, and the goods were delivered at
different times and places, but one bill sevi in for the
whole. The question as to the right to divide the cause
of action came up on motion to enter a suggestion to
doprive plaintiff of bis costs, and the Court held that there
was no concurrent jurisdiction in the Superior Court to

entertain tho suit under the 12Xth section of the English
Act, and that the different items were so connected toge-
ther as to form but one causc of action, and thercfore that
the plaintiff, who sucd in the Division Court, was not
entitled to the costs of the suit.

The case of Bonsy v. Wordsworth (26 1. J. 205; 18
C. B. 323) is to the same cffect, ono part of the plaintifi's
claim being for butcher's meat supplied at various times.

But in illustration of the principle that demands distinet
in their nature need not be joined in the same action
Wickham v. Lee (18 L. J. 628; 12 Q. B. 521; Cox &
Macrea, 119) is a leading case. This question was reduced
to this—thero were two activas against the defendant,—
one for £19 8&s. 4d. reut in arrear, the other for £9 14s. 2d.
for double value for holding over after notice to quit under
Stat. 4 Geo. IL. cap. u8, sec. 1, and it was held that
these were divtinet causes of action within the meaning of
the terms in the act, and might be wade the subject o
separate suits 10 the County Court.

In support of the rule for prohibition, it was argued that
the principle of the decision in Granbley v. Aykroyd applics
to all arrcars of a runving account,and therefore to arrears
of rent; that the action for double value was not a distiuct
cause of action; that a count for double value might be
always joined with a count for use and occupation: to
which Coleridge, J., said (interloc.) ¢ an action for double
value does not admit a tenancy ; on the contrary, the land-
lord, having given notice to determine the tenancy, may
bring ejectment concurrently with an action for double
value, and it may be maintained after judgment recovered
in ejectment.” In deciding for the plaintiff, Patterson, J.,
said, “it is true that a count for double value may be
joined with a count for debt for use and occupation but
I do not understand the Court of Exchequer has gone the
length of saying that whenever causes of action may be
joined they must be joined; to me it seems that this is
quite a different cause of action.”

Erle, J., said, ¢TI co'lect from the decision of the Court
of Bzchequer that the plaintiff is not open to the objection
of splitting his demand, if in an action in the Superior
Courts two counts would bave been indispensable. If they
must have had two counts, they way have two plaints in
the County Court.”

In Kimpton v Willey (19 L. J., C. P.; 1 Cox & Macrea,
350), the plaintiff entered two actions in the County Court,
cue was for money lent and advanced, tac other was fur
work and labor and goods. Some of the items in the two
actions were contemporancous, but there were no itews in
any way connected. The defendant objected that the sub-
jeet of the two actions 1ormed but one cause of action, and

applied to the Court of Common Pleas for a prohibition.
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'tlno jurisdiction of tho Division Courts; thoi. removes to the
United States. Car B. Yring his action in tho Division Coust,
the Division Court Iaw makiog no provision for service out of

The Court held that the particnlars of the two actions did
not form onc cause of action within 9 & 10 Vie. cap. 95,
sec 63, and that this was not a case of aplitting demands. vivision
Wilde, J., said, ¢ The demand is for money lent.  We are l tho jurisdiction ?

told that it L1 dered ¢ of the larzer d % 2. Can the Judge of a Division Court swoar both parties to
0ld that it must be considered as part of the farger cemand, [ gt o their own Uchalf where the amount in dispute excoods

—and why? The larger demand is for work and labor, for i eightdollars? (Seo sect. 102 Con. Stats., U. C., poge 153.)
certain services, and for goods sold and delivered; and it i8] 3, Can a clork of the Division Court chargo any fees oxcept
said these two demands must be considered as forming one, those mentioned in the Tariff ?

cntire demand.  Why ? Has any account ever been deli-| I nsk the Inst question from tho fact that, the clerk of tho
vered, in which the plaintiff put together the two in the First Division Court of this county, having n rather poetica’
form of one. Iave the partics cver treated them as one turn of mind, ronders his accounts, containiog many char s

domand. OF that there is no evidence. Are the sums for imaginary sorvices. For example, in w suit brought in his
lent 2t all connected with the sx;ms claimed in the other ! Courtin which the plaintiff recovered o verdict for $100—a nosw

A X I'trial being granted to the defendant and the caso removed
plaiut?  The question is this; whether you can aay, in

‘ ' by certiorari—the clerk insisted upon the plaintiff paying the
the zbsence of all evidence, that the parties have ever’ gllowing items in addition te the ordinary costs in the
treated these sums as forming one entire dewand; in the suit, beforo the ease was finally docided, which I think ke had
absence of all circamstances which can tend to show that ' no right todo, as they are not allowed by the tariff ; but if so,
they ever intended that they shonld constitate one demand. ' they should have becn paid by the defendant in tho first

We know there is a demsnd for money lent; we know
there is a dewand for work and labor; but there are no
circumstances 1o show that they were ever intended to be
treated as one account.”

Williaws, J., said, “ I am of opinion that a prohibition
ought not to go in this case, unless it clearly appears thut.l
the Court below has acted without jurisdiction. The onus:
of showing this lies on the applicant. With respect to the
applization, so far as it is founded on a supposed division
of the causc of action, it is enough for me to say that I am
not at all satisfied that the cubject of the two claims con-
stituted ¢ one cavse of action’ in any reasonable construe-
tion of that expression in the Act of Parliament.” And
Tallourd, J., added, “ I am entirely of the same opinion.
With regard to the main question, namely, whether the
two demands constitute onc entire claim, the case is essen-
tially different from Crimbley v. Aykroyd. There is no-
thing to connect the various parts together, nothing in
them of a common characte., exceyt that they may be re-
covered in the same declaration in the same form of action ;
whereas in Grimlley v. Aykroyd, the defendant carried on
the business of a shopkeeper, where he was in the habit of
paying his workmen, and there was onc entire system of
dealing; at all events there was a demand arising out of
one state of things which does not appear in the present
case ; therefore that case does not decide this.”

CORRESPONDENCE.

(To the Editors of the Law Journal.)
GryzizMEN,—There are three questions upon which I beg
to ask your opinion ‘a the next number of your Journal for
tbe information of those interested in tho Division Courts.

| the rule for new trial.

1. A contracts a debt with B amounting to a sum within

instance :—
¢ Costs on application for new trial.......... seeesensS0 50
Service of SUMMODS wivveererecreansns o reernen 0 20
Affidavitiiiieciininiriienen, reareanene srerersneces 0 20
Making cut (clerk’s) account.....ceeervecerss venree 0 25
§1 15”7

T do not give this instance for the purpose of oxposing our
clerk, but do so believing that a little castigation & 1d notoriety
will make him more cautious about his chirges, and more
obliging and civil to thoso who come in contact with him in
an official capacity.

Your obedient servant,
Sarnia, 4th August, 1862, S. P,

[1. If the nction be brought in the Division in which the
debt wus contracted, and the summons be personally served ;
the Court has jurisdicticn. Or, if the defendant has ahsconded
to parts unknown, a procecding by attachment will enable
substitation servica in the suit to follow attachment, and thus
give the Court power to deal with the case.

2. He can; but the power should he sparingly exer.ised
by the Judge, so long as the policy of the law affirms the
ge?eni?l rule that parties are not admissible on their own
behalf,

3. We do not see why the costs specified should have been
charged agsinst the plaintiff, unless expressly ordered in
We have not the particulars of the
services befure us, and therefure cannot say whetlier or not the
charges made are allowable: but on the other hand, ve can-
nct say they are unuuthorised, for an order or judgment,
and entering same is chargeable in applications for new trial;
and the service of summons, or ofher proceeding, {which would
include the papers necessary to be served on applications for
new trial and affidavits,) are expressly mentioned in the tariff
of fees. The last item wa see no authority for.

Asto the indirect charge of want of civility, &c.,in the officer,
we have only to say: that civility is an article that costs
nothing and should be freely accorded by all whose official
position brings them in contact with the profession or the
public. Men habitually uncivil or disobliging are unfit for
the office of clerk; but our correspondent may expect more
suavity of manuor than the ordinary run of men in * this
Canada of ours” (as a worthy Judge, now a northern light,
delighted to call the country) can boast of poss.ssing.—
Eps. L. J.]
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''signsture of tho defendants. Tha plantifs both malde aflid
e tho same cffeot.
. The particulars delivered were & charge of 6 per cont. commis-
i sio’? on a contract for £1,300, £65, and tho interest added. .
N i The motion boing refused in chambers, /arman moved in fa
Reportel by C. Roninson, ¥aQ., Jarnsterat-Law, Keporter (o the Court, , court on the same l?fﬁ'luvits.
McCrrxigay v. Mol.gop. Rouixson, C. J., delivered the judgment of the conrt.
) {  Tho question ia whether thig in a caso in which tho court or &
Judgment of now pros.—Tenal action. i judgo eould make an order for full costs under our rule of court,
A Judgment of nan pros. regularly signad In an sctlon by a common loformer | No. 165, ns boing **an aotion of tuo proper competence of tho
Tor & pegalty wilt oot be set aside. i county court, in which fiusl judgmont was obtaned without a
Auam Crooks obtainid a rule on tho defendant to shew cause | trind.”
why tho judgment of non pros. signed for want of o roplication! In our opinion it does como within the intention and spirit of
shouid not bo set aside, and sll subsequent proceedings, on tho | that provision, for thero was no trisl, ne evidenco recoived,
ground that the plaintilf had a good cause of action, on such terrs | nothing sald or duno that could give the judge who signed the
08 tho court might think fit. i verdict any morc meoans of knowing whether it was proper to

QUEEN’'S BENCH—PRACTICE CASES.

The plaintif's attorney swore that tho plaintiff had a gooa'bring tho action in tho higher coart than if ho had never heard

causo of acticn, as ho was instructed and believed, Thiz applica-
tion was made in the Practico Court, and referred to tho full
conrt. It was admitted on the plaintiff’s part that tho judgment
was regularly signed, and not by any sharp practice in the defend--
ant, and he asked only to bo allowed to proceed 1n his action on!
tho footing of indulgence, and on the terms of paying costs, ifi
the court should think it right to insist upon it.

Tho defcadant resisted his application only on the ground that
the plaintiff was suing for a penalty as a common infarmer, and
that it wns against the general practice to facilitate bis proceed-
ings by such ap indulgence.

The action was brought on tho statute 20 Vie., ch. 22, seo. 5,
for a pennlty for sitting in the Legislativo Assembly, being a person
digqualified from sitting or voting by reason of bis alleged interest
in a contract with the goverament.

Prince shewed cause, and cited Beunet gui tam v, Smith, 1 Burr.
401; 8. C., 2 Ld. Kenyon's Rep. 82.

Crooks, contrn, cited Ch. Arch. Prac. 1411; Cortessos v. ITume,
2 Dowl. 184; Wood v. Cleveland, 2 Salk. 618; Messiter v. Rose,
13C. B. 162

Romiusoy, C. J., delivered the judgment of the court.

We do not find that the case of Bennet qui tam v. Smut)s (1 Burr.
401, 8 C. 2 Ld Konyon’s Rep. 82,) has been overruled, and we
think we are bound by it to decline to relieve tho plaiotiff from a
Jjudgment of non pres. regularly sizned against him, and not ob-
tained by any charp practice.

Rule discharged.

CuxBERLAND aND StrorNM v. Risour Er L., Exzcuiors ow
RADENHORST.
Verdict by eonsent—Cerdificate for costs— Rule of Court, No. 155,

\Where an action was brought in an open acconnt, and & verdict ectered by con-
sont for the amount slaimed, which was withio the juri«diction of the county
court: [eld (dissenting from Lonter v, Iretty, 9 C. P 273), that it was a ease
tn which, under the rale of court, No. 155, & ,udge In chambers could make an
order for full costs.

Acticn on common sounts, for gsrvices as architects.

Pleas —Never indedted, and payment. Verdict for the plain-
tiffs £70 10s. 6d.

The plaintiffs’ attorney made an applicatior to a judge in
chambers for an order under our ruie of court to tax Queen's
Bench costs, notwithstanding the sawcunt of the verdict was
within the jurisdiction of the couaty court. e stated in bis,
affidavit that the action was brouglt for the plaintiffy’ services as|
architects in preparing plaus and specifications and superintend- -
ing a building, aud that the sum claimed was a sum beyond the |
Jjurisdietion of the county court: (tho sum claimed was just whatl
was sllowed, £70 10s. 6d., it included £56 10s. 6d. for interest:) |
that the pieintiffs delayed the trisl of the cause to give the de-!
fendants an opporturity of settling it: that at length, when the)
pleintiffs’ attorney was about to call ou the case, one of the!
defendauts (tho acting executor) camo to him in court, and being
told by bim that tho case was comimg on signed a consent that ¢

verdict might be entered for the amount claimed ; that s certificate :

of tho causc.

A judge in chambers c. wveniontly roceive sfiidarits and
mseke an order, and it wotis pe most in  avenient to compel a
judgoe st nist prius to receivo evidenco for uo other causo thanto
entitlo the plaintitf to o certificato.

Tbe Court of Common Pleas in Donter v. Pretty (9 C. P. 273)
have, however, decided otherwise.

McGes v. Bairp AxDp CoONNINGHIAX.

Judgment—Conwle. Stats. U. &, chap. 26, sec. 17,

A judgment obtained contrary to the Consol, Stats, U C, chap. 26, rec. 17, wss,
upon the applieation of other judgment creditors of the deblor, posiponed to
thelr judgment.

Hellireell obtained & rule on the plsintiff to show cause why the
judgment fu this cause, and tho confession on which 1t was found.
ed, should not bo sct aside with costs ; or why the execution, with
all proceedings upor: it, should not be sct aside with costs ; or why
the execution should not bo postponed, as to the satisfaction
thereof, by the sheriff of the connty of Carlton, till after the ciher
executions had been eatisfied, which had iagued against the goods
of the same defendants, at tho respective suits of Andrew Watrous,
and of Thomas Hunter, and William Hunter: on the ground that
the said confession (in this suit) was void as against creditors of
the defendsnts, under the Jonsolidated S.atutes of Upper Canada,
ch. 26, scc. 17. He cited Armour v. Carruthers, (2 P. R, 217;)
Breat v, Perry, (6 U. C. Q. B. 638)

Q. S. Patterson shewed causo, and cited Young v. Christie, (7
Grant Chy. Rep. 812:) MeMaster v. Clare, (Ib. £50;) Loader v.
IHseock, (1 F. & F. 132.)

The Court heid that the affidavits shewed the case to be within
tho ststute both in regard to the defendants beiog insolvent at the
time they gave the counfession of judgmeat to McGee, and to the
purpose aud intent with which they gave it; acd that it was
competent to the other judgment creditors of tho defendants to
move in thiy case tc set the judgment and other prooceedings
aside ; and they directed the ruie to issue according to the second
alteroative, for posfporing merely, and not setting 1t totelly aside,
thus leaving the execution still in forco as between the parties to
that suit.

AsrToX v. McMitrax.

Replesin—Costs— Certifcate.

A certificato is nocxesary o obtain full costs in replevin asin other sctions, though
the affidavit and bond sta‘e tho gocds to bv worth a stur abuvo the junsdiction
af the {nfarlor courts.

The plaintiffl replevied s quantity of timber, which he claimed
to be his, and which was in defendant’s possession. He swore
that it was worth £52 10s. in the effidavit mada when ho took
out the writ. In the declarstion he complained of a wrongful
taking as well ag detention. It was not upon any distress that
had beer made. The action was brought to determine ho right
to the property.

The piaintif obtaiced a verdict, which, as usual, was for 20g.

No certificate for costs was obtzined or moved for at the trial.

was not applied for, from the fast that the case could not be!Judgment was entered in the county, and tho deputy clerk of the
brought in the infericr court: thai the demand was upon an open | Crowa who taxed the costs taxed Queer'. Benck costs. On appli-
account for services, and not liquidated or ascertained by the'cation to the master he confirmed the taxation.
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Tho learned Chicf Justice uf this court was applied to in cham-| The defendant’s attorney qaestioned his right to charge miore
bers for an order to revive taxation, and referred the parties, as it thau the £1, Lut paid it under protext, and now reclsimed it,
was a question of practice, often arising, to the fuoll court. baving given notice to the clerk at the time that he would du so
A rule was accordingly obtained by Lecles, . C., against which Hodying shewed cause, and cited 2 Geo. 1V., chap 2, zecs. 23,
Hlector Cameron shewed causo in the first instance. 126 ; €unsol. Statz, U. €., chap. 22, seces. 99, 100; Consol Stats,
For the plaintiff, it was contended that the verdict Being for: U. (¢, chap. 10, sec. 29; In re Willman, 4 Dea. & Ch. 810; Lx
20s. sigoified nothing, simce that was well known to bo o mere parte Ailen, 3 MeN. & G. 860 ; Bloor v. Huston, 1Jur. N. S, 250.
pominal verdiet, having po rejerence to the value ot the goods ini Romissoy, C. J., delivered the judgment of the court.
litigation, and that the afidavit of value and the replenin bond | No fec can be esacted for anythiag done in the course of admin-
shoald govern, which ia this case ebewed that tho case could only istering justice which is not cxpressly given by law. We see no
be brought in one «f the superior courts, allowance made of a per-ceutage on money paid into court by any
Fur the defendant. 1t was argued that the plaintiff could not be cxisting law, except under the Y9th and 100th sections of the
allawed by his owo afidavit to fix the value of the goods in dis- | Gommon Law Precedure Act, Consol. Stats. U. C, chap 22, and
pute, nnd that the boud merely confsrmed to the offidavit : that | yae only relates to money pnid mto court in a cause by way of
at the trial it often turned out that the plaiutiff limited his claim {umends, or as g0 much acknowledged to be due, which is not
to part of the property replevied, or gave no evidence of right 1o 'oxactly this case, and so that provision does not apply ; and be-
o large portion of the goods, and in such cnses it would have ap- lsidcs this, there is oar tariff of costs, which allows 20s. on all
peared to the judge that there was no pretence fur suing in a lyying aid into court not under £100. 'This we thiak is all that
higher court : that the judgo at the trial had almest invariably * can be claimed, and that can be claimed because this allowance is
1 means of forming o judgment of the real value that was in |nu¢ restricied to money paid in upon a ples.
witest, nnd that the plaintiff could alwayse shew it if he pleased,
a0 that the judge could as well certify in these cases as 1n others ; - - o=
und by that meaas ooly could it be kinown to the master whether COMMON PLEAS.

full costs should be allowed or not.
Ropissox, C. Jd., delivered the judgment of the Court. (Reported by F. C. Joxts, Esq, Barnaer-al-Law, Reporter to the Court.)

In point of practice there is no doutt that in replevin certifi-
cates for costs are often applied for at the trial and granted. . Y
In this case it is stated that the timber replevied was not worth Rew v. Ixguis BT AL
meore than £35. Assaull—Inght of a stranger 0 use a chuvch— Hember of @ congregation—Dutur-
As there was a trigl in this case, the rule of court is not avail- | tance by—Pleading—Iinp. stat. 1 Win. & M, ch. 18—0m. siat of Cun, ch. 02
abi¢ to the plaintiff, which provides for the judge receising an | Action for srsault and battery azainet fourtocn defendants. Two of them, W. W.

. H T L3 and R G, pleaded. 1st not guilty. 2ndly. Asto the sazing. lay ing bold of avd
application for full costs on affidrsit in all cases where judgment draggiog and pulliog plaint nbout, that plaintiff had been informed that a

has been obtained without a trial. certain pew in a chureh which ho had previonsly occupied had been alleeated
We bave spoken with the judges of tho other court ou this point | toanother perron, and that ho would be 2llowed to occupy anotber which would

H ini bo shewn to him, when hushould attend; and that just before the commniftiog,
of practice, and we aro of opinion that full costs should not be &¢., the plainfl came ioto the church, and being shewn anolbier pew rofused

tazed withoat a certificate in cases of replevia more than in other | to orcup ¢, but fnsisted upon s(tiog in the afsle on a campstoot during tho
cases where, for all that the verdict or the determination shews servico. and dl*;“r!;fdlllhe u:‘nﬁ(easﬁoathon;lby-whfre;xp;m t{:ree ;nhm oft}:;
H 3 o s defendants A 8, . an V. D beiog deacons of the church, request
?hc ncu?n mlght. as well huve been brought in the lower court a3 platatdif to derlst and occupy a pew, which he refored. and the #aid deacons,
in tbe higher. with the said W. . and K G. being constables in aid of the aid descons, and

We therefore make the order for revising taxation, with g view |t thelr request, and for preserving duo decorum, &c., mollter manus.

v Fleven othors pleaded, 1st, not guilty,
1o confine the costs to ¢ 1use of the cousty court. 2udly.  Asto seizing and asaultiog platotifl, that S and H (*wo of the defon-

Rule absolute. dants) were lnwfully xsed 0f certmio lands and tonements in Hamilton,
whereon stood a bullding called the McNab Street Presbyterian Chureh, and
being fo possessed, plaiotiff just betore the time when, &c.. was nnlawfully in

CARRA“" Surrirz oF TnE CoUNTY 07 Oxronn, v. PorTCR. the sald church, misbebaving himeif, without the license of tho sxld § and 1.,
. whereupon the defendants ucsted plajatiff to behave and go ont of the
Mariey pawd into court—Pues. church, which plajotilf refum to do, whoreuvpon sald 8. £ H. and tho other

No percentage can be claimad upon money paid 1nto conrt except under 8 ples. dofondants at tueir request. molluler manus.

¥ Liere money was paid o under a judge s order, to abide (a6 resull uf anuther |3n1 K. and H pieaded that they wero office-bearers in the sud church, sad as
suit, held, that tho only charge allowable to tho clerk was 20s,, under tho tarifl such 1t was their duty to allocato the seats. and to presersve order during Jivine
cf costs. servioe s that sen k;o was {otended miboe(i‘?d 0{; a certain Sundayata (;ertmn

. . .. . hour; that just before the time appoint ot tho commencement of serice tho

R. A. Harrison obtained a rule nisi on the clerk of this court, plaintfs on"u,u Jay ame into {!':o chureh, Wingiog with him a camy-stool,

to shew cause why he should not re-fund to the defeadant £7 153, |  with the intontion of oceupying it. &c, whereupou the defendants shewed

P - 3 H H plaictiT a seat in one of the pews, and requested him to alt therein snd forhad
the amount of per-centago paid to bim on paying moncy 1nto him to alt {n the aisle, but plaintilf refused and {n«datwd on occupying the seat

court under an order made by the Chief Justice of this court in ' previously sllncated (to other pereons; against their will. or of mtting In tho

this cause, or so much thereof as the court might think fit; and | anio, whereupon to prlovent disu;;lnm. x:dd o pruzerve order. molliter manus,
H X1 i ieati . X¢  The 2nt & 3id plexa were all demurred to.

f”y be shouid not P‘]" thecosts of thisapplication ; on the gronnd ; ;0 1ot " demnrrer to the 20d ples of W. . and % G admitted thet the

hat tho statute oxnly applics to paywent of moucy into court plaiotiff committed a disturtance in thecburch. and that three of the defendanta

under a plea; and on the ground that the tariff of costs established ' requestod him to dedst, which he refused, and he was therefore offending againat

by the courts covers all that should be chuarged cither under the ‘ tho statnte 1 Wm &N, <b. 15, and our Statute of Can . ci. 2, the furiter of

statute or otherwise. which s n foree in thix province, avd tot super=edaed bLy the latter. and there-

N : . fore tho congregation, or §ts authonzad agonts. might put out the offender, and
On the 26th of April, 1860, the Chief Justico of this court made | that the plea sdoitung ll;imundi{l;edl{) to l:ea uu;mlrer of tho congregation,
H N shews a wrongful disturbsnce under the statutex atove referred to, which the
nx.) °‘fd" debnmberg that upon paqunt by defendant into cou.ﬂ’ Plaintifl cannot justify. and then fore the threo defendanta under whom W. W
within ten days of the amount of the judgment debt and cuts in | and R. G. justify, had sutbority o move bim, ths plea was therefore good.
thie actior execution should be stayed till the determination of a | J77kd, that tho 20d ples of the other elesen defendants was good

cause in which the defendant was plantiff and the now plainuff |”",’;ﬁ‘;’:';:’:?r:'l&ldn:;t;gm?ts n}:;gﬂgg;%gt‘& be ::-.‘.?,;,}::r:h h doring

was defcndan}, then pe“ding_ in error and apneal, the amount | plalntfT committed any disturbance, or committad sas breach. or tiolated any
80 to be paid into court (o abide the cvent of the last mcntioned | regulation of the church, or that bo was r.quoested or refesad to go out, and

cause, and to be then dealt with as should bo dirccted by ting | s thereforo bad.

court. { The declaration charged the fourteen defendants with a violent
Uoder that order the defcndant’s attorney paid into court assault and battery, per guod, &c.
$3068 65c. i David Inglis, William West, and Robert Grabam, by Durton,

The clerh of the court charged one per cent. on the amount ©  eir attorney, pleaded—1st. Not guilty.
under the statute, and £1 under the tabie of costs, in all £8 13s,, ¢ 2nd  Willism West and Robert Graham, aleo, as to the seizing
concidering that he was bound to exact that on account of the iand lavng hold of the plaintiff, and pullng aod dragging him
fco fand, and herefused to receive the money without. {about, say that before tho commithing, &c¢, plamtff had been
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informed that a particular pew in a certain church which plawnutt ;. Kead, ¢.C . fur the demurrer, cited Worth v. Terrington, 13 M.
had previously occupied, had been allocated tu auother person, . & W. 781 ; Con. Stat. of Can., ch. Y2, sec 18 Tumothy v Sunpson
and that he wculd not bLe allowed to occupy it, but that the 1 C. M. & R. 767 ; Seymour v Maddor, 16 Jur. 7215 Wright v.
authorities of the church would find some other pew for him Court, 4 B. & C. 6% ; dngle v, Bell, 1 M. & W 5161 3 Vic., ch
whenever he should attend; and that just betoro the said tioe : 74, Church Temp. Act; Hartley v. Cooke, ¥ Biug. 7133 Withams
when, &c., the plaintiff with such notice cume into the said church | v. Glenster, 2 8. & C. 694,
currying with him a camp-stool and a heavy stick, while the con-.  Burfen, contia, ated Leynolds v. Monkton, 2 Moody & Robin,
gregation were sitting in the church waiting for the celebration of . 384, Burton v Ienson, 10 M. & W 105 ; Huwell v. Jackson, 6 C.
diviue worship, and 1osisted on obtruding himself into the said & P. 720 Bosanguet v. Heath, 3. 1. T. N. 8. 290,
pew, or sitting in the aisle upen the said camp-stool dming the, Drarig, C. J.—aA great mauy of the objections taken on these
service, although he was shewn other pews which were unoccupied, | demurrers aro very tnfling, and could be no more thau grounds of
aund told he might occupy any of thern, and plainuff then commutted , specinl demurrer, it sustminable even for that purpose.
a disturbanse in the chureh, and disturbed the congregation thereby, i Tho real guestion raised on each plea is, whether the facts
wrougiully endeavouring tu force lis way along tho aisle, and | stated justify the defendants who plead them, either as ottice-
seating lnmself upon the camp-stooi, and otherwise conducting . bearers, ur as acting under the authority of office bearers, or a3
bimself in an irreverent manner, whereupon three other of wie simply members of 4 congregation assembled for the celebration
defendants, A. §, R. I, and W. D, then being deacons of the, of public worship, to put the plaintiff out of the church.
church, for preserving due decorumn in the church, and preventing,  The planufl, possibly, has no more nght to eater this church
the disturbance of the congregation during divine service, request- |, thau any persvu who casually comnng to the door of a church
ed plaintiff to desist, and to occupy one of the pews pointed out, . which is open on a Sunday for divine sersice, and just at or before
which plsintiff refused, and continued n the church, disturbing : the time such service is about to commence, would have to enter,
the same and preventing the comwencement of servic, whercupon I assume that no persou entering & church under such cirenm-
the said deacouns, and the said West and Grabam being constables, ' tances and for the purpose of joining in public worsbip, could be
in aid of the said deacons, and at their request, and for preserving ; deemed a tresspasser, aud probably would not be liable to be
due decorum, &c , and preventing the said interruption and distur- . expelled so long as he acted with decorum, aud in compliance with
bances, and because they could not otherwize preserve decorum ; whatever regulations he found in use and practice thercia.
and prcvent‘iqlcrruption. molliter manus, &e. . i The first pleais pleaded by two defendants who state themaelves

Andrew Skinner. Robert Hopkias, Wilham Davidson, George | to be constables. It shews that the congregation were assembled
Morrison, Jams D.agwall, Danicl Mclutosh, Maitland Young, in the church in question waiting the commeucement of divine
Wilham Chisholwm, Peter Bridge, Williae Mowat, and Angus, service; that the plintiff * committed n disturbance in the said
Sutherland, by McDonald, their attorney, pleaded—1st. Not guilty. | church, and disturbed the congregation by then wrongfully endeav-

2ud. A8 c the sssaulting, scizing, and laying hold of and ' guring 1o force his way along the aisle,” aud seating himself upon
pulling and drsgging plaintiff abouvt, these eleven defendants say, ! 5 camp-stool which be had brought with him, and by otherwise
that Shioner and Hopkins were lawfully possessed of certain - pehaving in an indecent, irreverent and usbecowming mabner,
lands sud tencments in the city of ilamilton, being composed of, | whereupon three others of the defendants, Skiunner, Hopkins, and
&c., whereon stood o buildiog called NcNab Street Presbyterian | Pavidson, ** then being deacons of the said chureh,” to preserve
Church, and being so possessed, plaintiff just before the time' gecorum and to prevent the disturbance of the congregation during
when, &c¢, was unlawfully in the church misbehaviog himself | gervice, requested plamtuf to desist, and to occupy a pew shewn t»
without the license of tho said Shinner and Hopkins, and there- ' him, which he refused, aud continued in the charch while ¢y -
upon defeudsnts requested plaintiff ta cunduct himself properly, | congregation were waiting the consmencemert of divine service,
and go out of the church, which plaiutiff refused to do, whercupon | disturbing the same, whercupon the deacons, and these two defen-
defendants Skinner and Hopkins in defence of their possession, |d“m5, in their aid, and at their request, and because they could
aud the other defendauts, at the request of S. & H., molluter | not ot + :ewise preserve decorum, ot prevent interruption, removed
manus, &c. s plainaif.

3rd. The last named defendants pleaded, that immediately | The statute 1W & M., ch. 18, sec. 18, enacts that if any person
before the commitung the trespasses, they were office-bearers of i ghall wilfully, malicionaly, and contemptuously, come into any
the congregation of the said church, and members of the congrega- | cataedral or'pnrish church, chapel or other congregation, by this
©ou ; that a3 such office-bearers it was their duty to allocate the | et permitted, and disquiet or distarb the sam~, he shall ind two
seats, nad ‘o preserve order during divine service; that service | gyreties in the sam of £50 each, and in default thercof shall be
was jotended to be held in sawd church on Sunday, the Gth of ; committed to prison till the next gen-ral or quarter sessions, and
May, 1861, commencing at 11 8 m ; that defendents had reasou oy conviction thereat ehall suffer the p rolty of £20.
to believe that plaintiff would on that day eater the churzh with_n " The Cunsol. Stat. of Canadn. ch. 92 sce. 18, cnacts that any
camp-stool iu bis haud, and would insist on occupying a certain ervon who wilfully disturhs, interrupts or disquiets any assem-

. ; . P o .
pew wluch had been allvcated to other persons, members of the ! blage of persons met for religious worship by profane discourse,

congregation. or sitting in the aisle on the camp-stool during divn_nc by rude or indecent behasiour, &c., shall, upon a conviction before

service, ualess permitted to enter such pew : that plunaff (in a justice of the peace on the oath of one or more more crediblo

consequence of previous conduct) had been notified by qcfcndazxts ! witnesses, forfeit and pay such sum of moves not exceeding $20

that he would not be permitted to sit in the misle during divine ns thcjuﬁ'licc may think fit, aod costs s
o = ’ .

service, but would be permitted to sitin a pew to which he should | Loldi "
be shewn by defendants: that just before the timo appointed for | I see no reason for holding that the former of these cnactments

the cormmencement of disine service, the plaintiff, un that day, 1ia not in force in Upper Canada, or tuat it has been superseded by

came into the cburch bringing with bim a camp-stool with the ! the latter, so that a_person who wilfully disturbed a congregation
intention of occupying the said seat, which, &c., (as befure,} or ; Ia%fully asserbled for religious worship might not be indicted.
sitting in the aisic, &c , (a3 before,) whereupon defendants shewed The demurrer admits that the plaintiff committed a disturbance
plaintiff & seat in one of the pews, and requested ium to sit therein | in the church; that three of tho defendants requested him to
and forbad bim 10 sitin the niste, but plamtiff refused, and insisted | desisz, avd to occupy a pew, which he refused. and contiaued ia
on occupying the scat previously allocated to F. L. and W. M., ! the church. while the congregation w18 waiting the commencement
agninst their will, or of sitting in the nisle upen the camp-stool, ! of servico, so disturbing the same aud preventing the commence-
and the time for service having arrived, and the congregation ; ment of the service.  He was therefore offending against either or
baving a long time awnited the commencement, defendants, in both of the statutes abose mentioned, and it 1x clear to me, the
orler that it might be commenced, and to preservo order and, congregatinr or its nuthorised officers might put out a person so
decorum, molliter manus, &c. t cffending .

Plaiotff demurred to the seeond plea of West and Graham and 1f the p' -2 simply shewed a tre<pass on plaint.fT's part as a mere
to the sccond and third pleas of the otber defendants. '. stranger who having como into the church, and being asked to




236

LAW JOURNAL.

[SEPTEMBER,

retire, refused to go, the defendants wonld, I think, have been
under a necessity of shewing strictly a right in those under whose
command they attempt to justify to expel him; but they asserta
wrongful act of disturbance committed by the plaintiff against the
provisions of both these statutes. Tbis the plaintiff canuot justify,
even though he were a member of the congregation, as, Iincline
to think, the plea indirectly admts him to be.

Still tho defendants justify exclusively on an authority derived
from the **deacons.” It is not averred that the deacons had the
posession, or the care and management of the church : or that
they were officers whose duty it was to preserve order; por can
the court judicially take notice of their powers. From the manner
in which the term ¢‘anthorities of the church” is used in the
earlier part of tho ples, tho deacons may only be subordinate
officers to those authborities. The ples does not assert that the
three defendants were deacons either of thia church or of the con-
gregation, or had any authority or any duty. They are not, as
“deacons,” shewn to be connected with the McNab Strect Church;
nor is it averred ty what dcnomioation of professing Christians
that church was occupied.

Tt is the want of any such avernment that creates a difficulty in
regard to this ples, and it is not without hesitation and doubt that
I bave brought myself to the conclusion that the three defendants,

Skinner, Hopkins, and Davidson were members of the congregation
thero assembled. I mean persons beiooging to that chureh, |
gathered together for divine worship, and that being so, they had |
a legal right to remevo or direct the removal of any persor creating
a disturbance, as the plea charges the defendant with doing. The
difficulty is in the former part of the propositicn. A good deal 1s
stated that encumbers, but does bhelp ; being matter of evidence,
but not of the essence of the defonce, which resolves itself into two
propositions, first, that plaintiff was disturbing the congregation,
and preventing the commencement of divine service ; second, that
the person under whose command the two defendants, West acd

Graham, justify, had lawful authority to remove the pisintiff.

The plaintiff’s counsel did not press the demurrer to the second
plea of the othier cleven defenda. 'y, and, go far as I can judge, the
plea is good.

Ia my opinion the last ploa is bad. It appareatly admite, for
it does not in any way question or deny that the plaintiff bad a
Tight 10 be in the church during the time of public worship, and
to have a scai 1n somo pew, aud if so, he was nut a trasspasser by
entering the church, though he did so with the wish and intention, |
if not bindered, of sitting in & particular pew ; or if hindered, of!
sitting in the aisle, on o camp-stool. It is not averred that he
mado any disturbance, or prevented the commencing of divine
service ; nor that, if be bad sat on a camp-stool in the aisle it
would have infringed any rule, or would have disturbed the
solewonity of the proceedings, or have nccessarily distracted the
minds of the congregation. All that is asserted is, that he insisted
but no specific act is stated, as sitting in & particular pew, or on
a camp-stool in tho aisle. To sit thus in the aisle, when he might
have sat in & pew, appears a very absurd thing in itsclf, but it
would be very casy to suppose a caso in which it would be neither
unreasoanble or absurd, and taken simply by itaelf, it does not
appear to mwe to justify the expulsion from the church, by force, a
person whose right to enter and remair in the church during the

celebration of the service i3 thus admitted.  Before the expulsion
could be justified, under these circumstances, I think it must bel
made to appe=r that the plaintiff insisted on doing something either

probibited by regutations in force, or which was of a character to}
disturb or prevent, and would have disturbed or prevented public
worship ; that he was requested to desist or to go out, and refusing !
to do cither, it became necessary to expel him.  Thoro are allega-
tions in the plea, which no doabt have reference to matters well
onderstood by both parties, but of which the court knew nothing.
We cap desl only with the question whether the matters pleaded!

Ryvaxp v. KiNg ET AL.

Replevin—School site—Trustees— Arbitration— Award— Blanks filled inafler execur
tin—Rendered wnrvalid therely.

Repleein—-Two defoudants avowed ; the tdurd pleaded tho convening of a special
meeting of the frechulders and bousehold«rsof a cettatn schoot fection to prucure
a schoul sita, when 1t was agreod to procure a cortain pieco of grouud and eroct
a schuol hotise thereon, which was done ‘That plajatiff wasa reeldent frve-
holder when the niestisg was held and when his goods ware rolsed, and was
asteswd 20 fur bullding sald schookhouse, &e.

Tho plaio il pleaded that the meeting above set forth wasnull and vofd, becxune,
betore the sud mecting another mesting Lad been convened accordiog to law,
when a differencs of opiuiva vxisted botweon a majority of the freeholders and
houseliolders as to chousing o schiool xite, aud arbitraturs were appoinied, whe
docidod upon a certain slie, which decisfon remalns ju foree, and the defendants
in contravention theroof wrongfully purchased e sito nentionea 1n their phea,
and vrongfully destrained. &c.

Upun domurrer, hiddd, that the sscond meeting pleaded by tem defendadts was s
.\'xghuontor the provisions of the statute, aad that the plaintiff was «ntitled to
Judgmuot.

The artatrators to whom a referenco in this canse was made under tho &chool act
cxecuted an award, the description of the lot not being fully juserted, but n
blaok buing left therofor, which was afterwards filled in and the word lot
altored into gore.

Reld, that tho awasd was insufficlent. JTeld, alsv, that school trustees who ex-
ocuted a warrsnt as guch trustees under tho seal of the trustee corporution
were 1ot porsonaily responsible.

Reprevin for a horse and mare.

The defendants Smith and Richards avowed and the defendant
King acknowledged the taking, pleading in cffecy as folluws : that
on the 30th of October, 1858, a special meeting of freeholders and
bouseholders of school secticn Ne 1, township of Hallowell, was
convened according to law for the purpose of procuring n svbool
site, and erccting a school thereon, and it was agiced then by
the inhabitant frepholders and householders and » majority of
the trustees to procure as a school site a certain piece of land,
(described,) and to erect & school house thercon; that such school
site was procurcd and school house erected thereon. That plaiutiff

" wes o vesident freeholder when his guods were seized, and when

the said mecting was held and was asseszed for procuring the
school site aud building the school-house $80. The defeadants
Richards and Smith avowed as school trustees, and King cognized
a8 collector under a warrant from the avowants to lesy by way of
distress $80  To this the plaiotiff pleaded that tho meeting
above stated to havo been held was null and void, because, on the
3rd of July, 1858, and before the said meeting, a special meetinyg
of the frecholders and householders of the said section No. 1, was
called and held according to law for the purpose of choosing »
school site for the said school section, at which last-mentioncd
mecting 2 majority of the school trustees differed from a majority
of the frecholders and houscholders with regard to choosing the
site, and in conscquence tho said frecholders and houscholders
appointed James Cavan an arbitrator on their behalf, and the
trustees appointed Wm. A. Gilbert an arbitrator on their behalf,
and tho local saperintecdent apointed Absalom Greely an arbitra-
tor on his bebalf, to decide the question in difference, aud they
finally decided that the site for the school-house should be en, &e¢.,
{describing the place,} which decision remains in force and is fival
and conclusive. That defendants Smith and Richards in contra-
vention of the said decision wrongfully purchased the site stated
in the avowry and wrongfully distrained. &c.

The defendants deraurred to the plea—1st, beeause the refevenco
and award would not render the subseqaent meeting stated in tho
avowry illegal, or the proceedings at such meeting void.  2nd,
because it is not shewn what interval took place between the two
meetings, or that the arbitrators acted within o reasonablo time.
3rd, because it isnot shewn when the award was made. 4th,
because the description of the premises in the award is 2o uncer-
tain and vague that tho award is nuil and void. They replied
also nul tiel agard, which replication was demurred to because the
question baving been duly rcferred to arbitration according tolaw,
there conld not legslly be any such proccedings as those relied
upon in the avowry and cognizance. Exceptions were also taken
to the avowry and cogaizance. 1st, that it wns not shewn thnt

Justify the assault stated in the declaration and in1be intraductory Smith and Richards were trustees of the school section and had
part of the plea, and in my opinion they do not. “authority to issno o warrant to distrain, or 2ad, that the school

I think, therefore, the judgment of the court shoald be for the house was erccted on the site chosen by the meeting, or whero
plaintiff on the lest plea, aud for the Cefendants on the other|that site was. 3rd. That it alleged only that the collector
tyo. { was authorised by the warrant to levy, Sc., from the plaintiff, and

Per cur.—~Judgment accordingly. \no: from =il liable to pay the tax imposed and in arrear. 4th,
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that it did not distingui~h the amount required to buy the site, or
that required to huild the school-house. 5th, that it did not allege
plaintifl’s property was dietrained within the school-section. 6th,
that it did not shew the rate was legally imposed or cutablished
prior to issuing the warrant. Tth, that 1t did not ehew that King,
¢he cogoizor, was collector of the rate for section No. 1.

Rickarde, Q. C, supported the demurrer to the plea to the
avowry. He argued that the disagreement gtated in the plea s
about the choosivg & school site—not about the choice.
16 Vic , ch. 185, section 6 ; Beacer v the Hayor, §e. of Manchester,
8 E & B. 44,

C. S Putterson supported the plea. Iie contended that the

trustees were bound to shew everytling tu justify tahing plainufi's;

yroperty ; IHaacke v. Murr, U. C. 8 C. P. 441 ; Orr v. Ranncy, 12
U.C.Q L. 377.

The issues in fact were tried at the Picton fall assies, 1860,
before Burns, J.

. It appeared that during the year 1857, there was much dircus-
sion and diffierence of opinion between the inhabitants of the
school section as to the site of the school honse, and meetings were
held and an award was wade, though for some reason or other it
was not acted upon. The same diffcrence ex:sted among thy
people in 1858, and the threo schoul trustees were not unanimous,
On the 29th of March, 1858, the defendaunts Suith and Richards,
two of the trustecs, obtzined & conveyance of balf an acre, being
port of the west part of No.13, in the township of Hallonell, fora
school cite  On the 29th of May, 1858, o meeting was held at
which the inbabitants named arbitraturs, and anaward was made,
but the inbabitants were not yct satisGed, apd then & meetung was
called and held on the 3rd of July, 1838, when the two trustess,
Swith and Ricbards, desired to establish the site on the land
conveyed by the deed of the 29th of March, 1538, from whick a
wajority of the frecholders and bouscholders then present dissent-
ed, and the arbitrators samed in the plaintff's plea to the avowry
were sppoiuted to settlo the dispute. Pending theso discussions
the foundation of the school house was actually laid on the land
conveyed, and abovt a quarter of a mile from the exact centre of
the school scction. The arbitrators personally examined the
ground they meant to select aud put stakes et a place which
they desigoated for the site, which differed from tie land wentioned
ia the deed.  This was done on the 4th of September, 1838, on
which day they made the following award :

¢ Koow all men by these presents that we, W. H Gilbert, Jsmes
Cavan and A. Greely, having been appointed arbitraters to d-cide
op & school site in school section No 1, in the township of Hallowell,
in the couunty of Prince Edward, and baviug heard the statements
of the trustees and also of tbe opposing parties, and having taken
upon oursclves the burden of the sawd matter, do determine that
the school-bouse site in said section shall be n part of the gore
fymg belween sizleen and seventeen, now in the tenure of John Lan-
dop, situated on the south west of the road, and on the westerly
lunit of the ssid gere. In testimony,” &c.

‘The words, ¢ the gore lying between sixteen and scventeen,

were not in the award as signed by the arbitrators on the 4th of

September, but there was o blank space left which remained uatil
May, 1850, aud the word ¢ gore” at the end was onginally ¢ lot,”
and so remained until the blank was filled up. ¥t scemed generaily
known what picee of ground the arbitrators had looked at. and had
determined to designate in tho award, but still the inbabitants
were dissatisfied. Many would have agreed, i€ the school-house
could have been built by subsenption, but that fell through.  An-
other meetivg was held on the 8th of October, though not regularly
called, and then it was resvived to go on and bwild on the laad
wmentioned, i the deed, if it could be dane by subscription.  That
also failed.

On the 220d of October, 1538, the two trustecs (defendants)
regularly called a mecting for the 30th October, for the purpose,
ag the notice expressed, of settling finally cn n site whereon to
build & <choot-house  The meeting was held, nat more than half
the clectors of the sectien attending  Tho resolution adopted by
the majority of the ecting agreed with the opinion of the majority
of the trusteess, fixing upon the land mentioned in the deed, as
the school-house site.
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| After this meetiog the trustee« contracted for the crection of the
: schoul-louce, and it wasbrilt. The defendant2 Smith and Richards
i were trustees for 1859, and & different person from the former
dissenting trustee was elected as a third, on tao 25th of April, 1859,
The defendants Suath and Richards met for the purpose of assess-
ing the sectivn for tho cost of the school-house.  The third trustes
was then out of the province, and did not retarn until the fall of
the year. South and Richards verbally resolved what the assess-
ment should be, and the clerk inserted in the roll at once the
proper Amounts, and the roll with a warrant signed by Smith and
Richards, and under the corpurato scal, dated the 26th of Apnl,
1839, wag delivered to the defendaot King, to collect the amounts
from the several persons named in the roll, among whom was the
plaintiff assessed for $80. The clerk stated that he copied iuto the
minute book of the trustees = resolution to correegond with what
had been determined by Smith and Richurdy on the 25th of April.
Cuder this warrant defendant King seized plaintiff’s horse and
mare. Then reference was made to the award of the dth of Sep-
tember, 1858; it was still in blank. Two of the arbitrators met,
and one with the consent of the other filled in the words, *‘ gore
Iying between sixteen and seventeen,” but it could not be ascer-
tained who altered the word *lut” into “*gore,” or when it was
dove. ‘The arbitrators stated that the reasun why the biank was
left in the award, was that they did not hnow the precise descrip-
tion of Landoun’s land, but it was understoed amung them, tnat
when that was ascertaioed the blaok should bo filled up.

1t was proved that the gore betwoen lots Nos. 16 and 17 contained
200 acres, and the road divided it iuto nearly equal parts, and the
westerly limit of the gore south-west of the road, would be a pownt
down on the water’s edge of the bay of Quinte, a distance of be-
tween 60 and 80 rods from tho road.

Upon these facts the following questions were raised :

On the part of the defen.lanty, 1st. That Smith aod Richards
were not liable to this action in their individual capacities, for the
warrant they gave was uader the seal of the trustec corporation,
and the corporation thereof was alone liable.

2ud. The award pleaded was not proved, and was bad on the
face of it, for it was incomplete whean sigaed by tho arbitrators on
thoe 4th of Scptember, 1858, aad was no award then, and did not
become an award afterwards, for two of the arbitrators had no
authority in tho sbscace of tbe third to compleie it by filting vp
the blank, and, that if the award was otberwise good, the altering
it by substituting the word ¢ gore” for ““lot,” would avoid it.
3rd. That if the award could be filled up after it was signed, the
description of the site was partial and imperfect, and left it uncer-
tain what part of the gore, and how much of it was intcaded for
the school site.

For tho plaintiff, it was objected, that the defendants Led not
i made a good rate to support the warrant; that a rate could not he

-verbally imposed or levied, as was proved to have been attempted
I'here

! The lcarned Jjudge directed a verdict to be entered for the plain-
1iff, with leave to the defendants to move to enter the verdict for
them, in o1der to settle the questions rajsed.

In Michaelmas Term, 8. Richards, Q. C, obtained a rule nisi to
enter a nonsuit, or a verdict for the defendauts Smith and Richards,
pursuant to leave reserved ; or for a new trial ou the ground that
the verdict was against Jaw acd evidence, and for misdirection.

In Hilary Term C. 8. Patterson shewed cause.

Judgment on demurrer delivered by.

Drarsg, €. J.—By Consolidated Stat. G, C, ch. 64, sec. 30, ¢t
is enacted that no steps shall be taken by the trustees of any
school section for procuring o school sito on which to erect a new
school house, or for chauging tae site of ac established school-house
without ¢alling n special meeting of the freeholders and house-
holders of their mection to coneider the matter, and in case of a
difference as to the site of a school-house between tho majority of
the trustces and the majority of the frecholders and houscholders
at such meeting, each party sball choose an arbitrator, aud the
el superinterdent, or iu case of his inability to attend, any per-
son appointed by bim to act on his bebalf shall be a third arbitrator,
and such three arbitrators, or a majority of them, shail fually
docide the matter.

Upon tho general question I need do little more than refer te the




238

LAW JOURNAL.

[SerrEMBLR,

Judgment of thia court in Wuliams v. The Trustees of School Sectron!
No. 8, of Ilympton, (7 U. C. C. P'. 559). If I understand these!
pleadings, they allege that the achool trustees of section No. 1, ofl
the township of Hallowell, or twoout of the three trustees, differed .,
from a majority of the freebolders and householders of that section
assembled at a special meeting duly convened for the particular:
purpoze a8 to the sito of a school house, which it was proposed to
procure, and thereupon the question was referred to arbitration
pursuant to the statute, and the arbitrators decided the matter;
notwithstanhog which the trustees, or two of them, Letween three
and four moaths after such meeting and reference, and during the
same year, called another meeting, ignoring all the previous pro-|
ceedings, and made a different determination of the very question/
referred to arbitration, levied a rate in pursuance thereof, und have ;
distrained the plaintiff’s property to satisfy the portion of the rate
imposed on him. Qu this state of facts I consider the second
meoting and every thing done under colour of its autbority to be
in flagrant violation®of the plain letter und equally plain spirit of
the aet  The ples demurred to expres:ly agserts that tbe purchnse
of the school site and the erection of the school house was in con-
travention of theaward A reference under the statute is previously
stated, and that an award alleged to be still in full force had been
made. Unless, therefore, the submission had been revoked, I do
not understand how the avowry can be good A different question
would havo been raised if the defendants Lad replied that aftor the
reference and before the making of the award a majority of the
freeholders and householders had revoked the submission; whether
that would have sustained tho avowry I am not called upon to:
decide, though I think the difference between an ordinary reference,
by twoindividuals of mattersin dispute relative to their owe aflairs, |
aod a referenco, which i3 the creature of tbe statute, of a quas:
public question, and which is authorised for the settlement of o
question of a quas: public character, is sufficiently obvious. The
power and the will to refer are inherent in the individuals, but in
this case the power is conferred by the statute, and tho reference,
i.e., the exercise of the power is commanded, if the difference be-
tween the trustecs and the majority of the houscholders and
freebolders arises.

This opinion disposes of the first objection to the plaintiff’s plea.
The second is, that it is not shewn what interval of time clapsed
between the mecting stated in tho plea, and the meeting stated in
the avowry, nor that the award was made within s reasonable time.
But it cannot be necessary for the plaintifi’s case to shew what was
the interval between the two meetings.  He says that the proceed-
ings on which the arowants rely arc alleged to have taken placeat
a special achool meeting of this school section, but he also says
those proceedings are void, for the question as to the site of the
school house bad been finally decided or referred to arbitrators for
final dcecision st a mectiog held before this meeting, which defen-
dants sct up as conferring authority for their acts, and baving
becn thus disposed of at the first meeting all procecdings with
regard to itatthe second were inoperative. Thesvownats by their
demurrer adwit the reference, and the decision of this question as
pleaded. 1f they mean to rely on ex post facto matter to avoid this
decision, or on apy want of finality in those proceedings, they
thould have replied it. I think the third objection equally uoten-
able. If there ever was an award finally deciding the question,
the defendants must, if they can, avoid it by new matter. The
plaintiff shews a complete prima facie answer to theiravowry, The
fourth objection was not sustsined in argument, nor do I sec that

to procure, and then to choose is to exerciso the power of choice,
and go this verbal criticiem is answered.

The defendants have also replied to this plea that there is on
such award, and the plaintif has demurred. This replication
admits tho previous parts of the plea, viz, that there was a mect-
ing duly convened, and bield on the 3rd of July, 1858, to dispose
of the Guestion of purchasing a new school site, at which meeting
the question was referred to arbitrators. Now unless the fact that
up to the 30th October, 1858, no award had beea mude revokes
the reference and prevents the referces from deciding the question,
this replication does not answer the plea. The statute limits no
time within which the awa- d shall be made, and does not apparent-
1y contemplale a revocation of the reference.  There is nothing to
shew that the arbitrators have not taken on themselves the burden
of deciding the question, though they had not at the time this
acticn was brought made an award. If the reference continued in
t>rce when the second meeting was held the plea is not answered,
tLough an award was not then made.

As 1 consider tho plea good, it is not necessary te consider the
objecticug to the avowry. So far as the plainuff or collecto. is
concerned, excepting the traverse of the avowry and cognizance by
the genernl replication denjuria, bis defence is passed over with-
out notice. The plaintiff has to get rid of whatever difficnlty, if
aay, may arise from this.

Per cur.-—Judgment for plaiatiff on the demurrer, with leave to

defendants to apply within onc month to a judge in
Chambers to amend.

( vudgment on the rule Nin.)

Drarkr, C. J.—Whatever opinion I might have formed as to
the Lubility of the trustees, under the circumstances. to hase a
verdict found against them on the plen f non ceperunt, 1 tbink
when, in order to comiaenco at nisi prius, they admitted a prima@
Jacie right in the plantiff to recover, they must be taken to have
admitted they took the goods, and mesut to rely on the avowry,
ard agree therefore that this pleais for tho purposes of this
appheation out of question.  As to the permitting pleas so incon-
sistent as non ¢opif, and an avowry, which not only admits, bdut
asserts the taking, and claims for the defendants a return of the
goods taken and replevied by the plaintiff, with (possibly) damages,
and costs at all events, I need not now say acy thing more than
toat T think it open to grave doubt.

! I entertained somo doubt whether the defendants should not
ihave given further evidence to establish the plaintifi’s legal
liability to pay the sum at which he was rated; and I am not
even now quiteclear whether, when the trustees aro avowing, they
should not shew a title, and that it is not cnough merely to shew
a compliance with the School Act, Consoi. Stat. U. C., ch. 64,
sec. 27, which by sub-gec. 11, makes it the duty of tho trustees
¢ to make ont a list of the names of all persons rated by them for
the school purposes of such gection, and the amount payable by
each, «nd to nonex to such list o warrant directed to the collector
of the school section for the collection of the several soms ;” or
whether they shuuld not have proved the plaintiff’s liability by
reagon of the valuation of his taxable property, under tho 12th
sub-section of the same section. My brothers, 1 believe, entertain
ino doubt ou tus point, and the opinion of the court is in favour
. of the sufficiency of the evidenco to that extent. It 1s trne thatin
| the avowry it is stated that the plointiff was at tho times when,
&e., duly assessed on the assessor's or collector’s roll for the

it amounts to any thing when the plea is examined. The objection | township of Hallowell, aod that according to the vaiuation of his
as to time, is I think, of no weight. Both parties sssert their i taxablo property as assessed on that roll, he was legally liable to
respective mectipgs to base taken place in the same year, i ¢, pay for procuring the school sito and erecting the school house
1858, and so the cogrt wust, upon these picadings, assume, nnd}thu sum of $80, but this is traversed by tho general auswer, de
the plaiotiff asserts that the meeting referred to by him was priorl wnjund.

to that get up by them. If the uvowants meant to deny this, the' We have already determined the sccond plea to the avowry to
allegation of a different time should have come from them. And;be good, in accordance with tke previous judgment of this court in
as to the objection that the ulaintifi’s plea atates the differenco to| Walliams v. the School Trustees of Plympton, (T U. C. C. P. 559.)
have heen about the choosing the site, and not about the choice, , but the award pleaded by tho plaintiff is put in issue by the de-
I am nut prepared to construo the word ** choosing a site” to mean | fendants’ replication.

whether they should choose or no. It might ce:tninly bave been; Qn thie particular question tho defendants are entitled tos
more accurately expressed, but the difference was not about pro- . verdict ; tho award was not duly made and exccuted. No answer
curing the site. The languago fairly excludes that. Thay could lis, howeser, given to the residuc of the ples. The prewious
pot well bave difered about the choosing uatil they had vesolved ' meeting of the 3rd of July, 1838, the difference of opinion be-
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tween & wmnjority of tho echool trustees, and of the inbabitants,
and the reference of that difference to arbitration, according to the
statute, aro not denied. But it scems on the 22nd ot October,
1858, the same trustees called snother meeting, at which they
fucceeded in obtaining the consent uf o majority of the inhabitant
frecholders and houscholders in favour of their own views, upon
which they had in fact previously acted, by laying the foundation
stone of the school liouse on a spot not then approved by the
inhabitants, and not then or sinco sanctioned by su award under
tho reference.

I adhero to the opinion expressed in Willicms v. the School
Trastees of Plympton, though it is to be observed in that case nn
award had been given to which no legal exception had been taken.
Ilere the meeting in October, 1858, was called in reality to revoke
the submission to arbitration legally made in the month of July
prezeding.  Couceding that no award had then been made, the
power of the arbditrators to make one was in cxisteace, and I can-
not thiok it rizht so to construe the statute as to enable trustees
who have a point to carry, to call successive school meetings, to
defeat a previous reference which they may learn is likely to decide
against them, or by the casual non-attendance of those opposiong
their view ; or even by trick, as scemed to be the case in Williams
v. the School Trustees of Plympton; or by wearying out their op-
ponents by repeated meetings, finally to obtain an apperent
wajority, when of course they will take care to have no subsequent
meeting to review the vote. For these opinions I am alone
responsible.

The proper conclusion in this case in the judgment of the court
is, that the rule to enter s verdict for thoe defendants, Smith and
Richards, should be made absolute, but that the plaintiff should
have leave to take out a rule s for judgient nun obstunte vere-
dicto.  This course appears wrrranted by what was done in Merry
v. Chapman, (10 A. & E. 324.)

caeyms

Per cur.—Raule accordingly.

DoLLery v. WHALEY ET AL.

Division court—Trespass— Notice of achrn—¥rur—Wat of prohilalion—Con,
Stats. of Can., ch. 19, secs. 192, 193,

Zleld, that & plaintiff in a division court snit who, on an attachment agalaat the
woods of Aindemnided the baihff for serting and subsequently on an exccution
fa the xame swit. for selling the goods of B.,” was' not entitled to claim the pro.
teetion of the statute (Cup. Stat. Can., ch. 19, secs, 192,and 193) in an action of
trespass, either a8 to venue or hotico of action, apd that he was not cutitlud to
a wnit of probibition.

(1. T, 25 Vic)

Read, Q.C., obtained a Frule nisi for a writ of prohibition to
prombit the county court zom further proceedings in this cause.

It appeared that this was an action of trespass brought by the
plaintiff against the clerk and bailiff of a division court in the
county of Perth, and an execution creditor, in & suit in the same
division court, against ono Isaac Dollery, whichsuit was commenced
by the issuing an attachment out of the division court, and the |
thrashing machine, the subject of this county court suit, was!
geized under that attachment in the county of Perth, and placed in
tho hands of the clerk of the division court, and afterwards
sold on an execution out of the sams court.

The record of the proceedingsin the county court shewed «uat
the declaration contained two counts, one in trespass, and the
other in trover, for this thrashing machine. The defendant,
Whaley, (the clerk,) pleaded, 1st, not guilty by statute, referring
to Consol. Stat, U. C., ch. 19, secs. 103-4-5, and ch. 126, seca. 10,
11, & 20; and 2nd, that the thrashing machine was not plaintif’s
property. The detendant, Moss, (the bailid,) plcaded two similar
pleas. The defendsnt Somersille, (the plaintff in the division
court suit.) pleaded not guilty, aud not possessed.

By au affidavit it sppesred that upon the seizare of this pro-
perty by the bailiff, be was notified of the plaintifi’s claim, and
that Somerville indemnified him. That at tho trial of this cause
in the county court, there was a verdict for the plaintiff against
Somerville, and n nonsuit a8 to the clerk and bailiff. The nonsuit
was taken in consequence of the judge ruling that as to tne clerk
and bailiff the action was local under the statutes. Leave was
reserved to the defendant Somerville to move to enter o nonsuit

a3 to him, on the ground that be was cntitled to notice of action,
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and that tho venuc as to bim waslocal. The application wasmade
but in order ¢o obtain tho opinion of this court the patties sgreed
that this motion should be made on behalf of the defendant Somer-
ville to prevent any further proceedings being taken in the county
court against him.

Durand, shewing causo, citing Staight v. Gee, 2 Stark, N. P. C.,
445 ; Hopkins v. Crowe, 4+ A. & E. 774,

Read, Q. ., veferred to Brown v. Shea, 5 U. C, Q. B, 141;
S/:gtwell v. Hall, 10 M. & W., 622; Aleltor v. Leather, 1 E. & B.,
619,

Drarer, C. J.—It does not appear to us that the plaintifi in &
division court suit, who on anattachment against the goods of A.,
indemnifies the bailiff for seizing, and afterwards on exccution in
the same suit, for selling thegoods of B., can claitn in an action of
trespass tho protection of the statute, (Consol. Staut. U. C., ch. 19,
gecs. 192 and 193) either as to venue or notice of nction ; and that
as to the action proceeding against him, there sh il be no prohi-
bition. The plaintiff, for all wo seo in tho present stato of the
record, is eatitled to recover,

Per cur.—Rulo refused.

Ssuut v. Spexcee.

Railway-- Misnomer— Stock-book — Shareholder— Scrip— Evulynce— Nonsuit—Fs. fa.

—Iirectr—Skery] becowninyg one wfter wssne of fi fa, but before s relurn—
menl—Statutes 16 1ic,, 24118 ic, 6.

Held that the subscription to s stock-book of a raflway company twas suffliclent
ovidance of the party subscribing beiog a shareholder under the defioition of
that term In tho Raflway Clauses Consolidation Act, and that it was not neces-
gary that scrip should by issued fur the stock to constituts such subscriber a
sharebolder.

2. That the Port Hopo, L.udsay, and Beaverton Rajlway Company izan established
co{por;lhgg. 1t being recognisad as such by the statutes 18 Vic,, ch. 241, and 18
Vic, ch. 36.

3. A party having <igned his name in a stock-Looi” of a rallway company, the
pumbezr of shares subscribed for belng filled in by another person, who, betog
called as s witness, s'rore that ho did it with the sanction of the subscriber, and
the jury upon the ovidenco harning found the subscription suticient, Asld, that
it was a point for thelr declston, (the yury’s,) and could not be mado a ground of
nonsuit altorwards.

4. That a writ of fi. /a. against a raflway company, shich was dirceted to ashenty,
Lofore hu becamo a director jo tho company, was properly directod and retursp-
able by bim, and his bocoming a director befure the return of the writ did not
invzhidate it.

5. That the naming of a railway, “railrcad,” at tho hosting of the page of a stack-
book did vot vitlato the subscription,

6. A stock-book for a railwsy company having been opened and signed and a new
onu sabstituted therefor, with x provision that any subscniber to the old ono
might withdeaw by giving notice to tho prosident of the cumpany, Aeld, that a
subscriber who anitted to avasil himself of the provision Ly giving such notiey,
was not relieved of his responsibility upoa the original subscription.

The defendant having moved in arrest of yjudgment on the ground that the declar
atfon claimed the amount of tho judgment against a rallway company, instcad
of the amount of stock subseribed by tho defundaut, the court in the exercise of
1ts dascretion allowed the plaint:f to amend.

The declaration stated that on the 28th of May, 1861, the
plaintiff recovered judgmert against the Port Hope, Lindsay, sand
Beaverton Raiiway Company, for £3763 9s. 3d. damages, and £26
163, 7d. costs, and tbereupon sued out a fi. fa, to the sheriff of
Northumberlaad and Ducrbanm, commanding him &o , to which the
said sheriff returned nulla bona. Averment, that the judgment is
still unsatisfied : that bofore tho judsment, an act was passed to
incorporate the Peterboro’ and Port Hope Railway Company, in
which company defendant became a shareholder of fifteen shares,
of £10 each. Several statutes were stated by which the name of
the Peterboro’ and Port Hope Railway Corapany was changed, and
it was stylel the Port Hope, Lindsay, and Beaverton Railway
Company. Averment, that defendant has not paid up bis stock, or
&0y part thereof, or the interest payable thereon, alibough dofen-
dant 13 still & sharcholder, snd that the whole amount of the stock
and intercst thereon is due, whereby an aotion hath accrued to
plaintiff to demand and havs from defendint the amount due on
the said exccution, and plaintiff claimed £4500.

Pleas.—1st. Never indebted.  2nd. That defendant did not be-
come nor is he a sharcholder it the gaid company a3 aileged.

The trial took place at the winter assizes, at Toroato, in January,
1862. Ao excmplification of the judgment against the company
was put in. on which were issued two writs of £. fa. one dirccted
to the sheniff of Northumberland and Durhawm, issued the 28th of
May, 18061, the other to the sheriff of Victoria, issued the 16th of
August, 1861.  The first writ was received by the sheriff on the
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28th of May, 1861, and was returncd on the 16th of Augast follow-
iug, nulla bona. The second was received on the 17th of August,
1861, wau returped on the 19th of the snme month, nulla bona.
This ackon was commenced on the 81st August, 1861  ‘The shenff
of Northumberland and Durham became a director of thie company
in Juoe, 1861,  Evidence was given that in 1869 all the chattel
property of the company had been gold upon writs of fi. fa.

William Millard was examined, and swore that 1n 1547 and 1848
he was sceretary of the company. Ho proved the stock-book in
which the defendant’s name was entered as a subscriber fo. Sfteen
ehares; this witness stated that the word * fifteen” was ;. his
own hand wniting, but that he would not have put it there but by
defendant’s authority. The signature of the defendant following
the worl *fifteen,” in the samo line of the Look, was sworn to
distinetly.  The defendant never made any payment on his stock,
and Millard swore that scrip was only jesued to parties who paid
calls.

A nonsuit was moved for on the following grounds :

1st. That the stock-book was only one side of the contract, and
that it should be proved that scrip was granted or payement made,
or something done on defendant’s part,

20d That it was not shewn the company had complied with the
terms of their first charter, 0 as to bring them iuto legal exist
ence.

3rd. The filling up of the word “ fifteen’ shounld bo positively
shown to be defendant’s act.

4th The sberiff was a dircctor at tho date of the return of the
Ji. fa., and therefore thero was no proper return to it.

6th. The beading of the page of the stock-bock whercon defen-
dapt’s siguawure appeared, was for stock in the Peterboro’ and
Port llope «Railroad Compaoy,” the incorporation was of the
¢ Railway Company.”

6th. A subscriber under the first act should bo shewn to have
adopted the undertaking after the other acts, in order to render
him liable.

The learned judge over-ruled all the objections, reserving leavo
to the defendant to move for & nonsnit upon them.

Tho defendant then went into evidence to show thet o pew stock-
book was opened after the later acts, amending the act of incor-
poration, wero passed That the directors and officers of the
company treated as shareholders only those whose names appearcd
in the new book, giving them notices to attend general meetings,
elections of directors, &c. That defendant’s name did nct appear
in the new book, or in any list of shareholders entitled to vote, and
vo notices were addressed to him. It did not bowever appear that
defendant bad given any notico of withdrawal or abandonment of
his suhscription for stock ns others were proved to have done.
The plantiff had been president of the company, he loaned certain
muaicipal bonds to the company for three months, and the direc-
tors pledged to him £4030 in harbour bonds,which it was expected
would be saleable, and then plaintif would have been paid.
Phaintiff still holds the harbour Londs and has recovered this
Judgment for the debt thus ansing. In reply the defendant was
cxamined. He admitted his signaturz to the stock-bhook, stating
that he hud no recollection of authorising Millard or any one to
put down the word ¢ fiftecn.” He eaid he was not awaro of any
provision of law by which ho could have been released from his
original subscription until the day of the trial, and therefore he
had given no notice availing himself of it; that hie roceived no
“otices, attended no meetings, never paid any thing, and wasnever
nsked to pay, and never supposed he was a sharebolder until sued
in this cauce.

The learned judgo left it to the jury to say whether defendant
authotised Millard or any one te write the word ¢ fifteen’" oppasite
his namo. 1f so he directed o verdict for the plaintiff, as all other
questiony that arose were matters for the conrt.

The defendant’s ccunsel ohjected, that it should be left af large
to the jury to find whether defendsunt was & shoreholder or not.

The jury found for the plaintif

In Wilary Terin Spracer obtained a rule nist to enter 8 nonsuit
oz the leave reserved. on the folluwing grounds :

Tst. That defendant was not shewn to be a stock-holder, the |

Looks only containing an agrecment to take stock.
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8rd. The alteration in the stock-book was not sufficiently or
satisfactorily explained.

4th. That tne sheriff, by whom the writ of fi. fa. against the
company was returncd, was a director at the time of tho return,
that the return was :insuflicient, the writ should have been ed-
dressed to the coroner.

6th. The '~fendant did not subseribe to the company in question,
but to a Ra. .oad Company, and the company was not properly
named in the stock-book.

6th. That a3 a subscriber uader the old act he was not liable
under the new act without some act done by him. Or for a new
trial for miedirection, in not ruiling that tke fact of defendant
being & stockholder should be strictly proved, and that this ques-
tion should have been left at large to the jury on the evidence, and
not restricted to this, that if he signed the stock-book, and
authorised tho insertion of the number of shares put opposite his
name, he should bo deemed a stockholder. Or to arrest the
judgment because, at the conclusion of the declaration, the plain-
tiff asserts o right to recover aguinst tho defendant the amount of
bis execution against the company, and uot the amount of stock
subscribed for by the defendant.

In Easter Term, B. A. Harrison shewed cause, citing Birming-
bam, &c., Ry. Co. v. Locke, 1 Q. B. 266 ; Moore v. Murphy, 11 U.
C. C. P. 447 ; Doe v. Catomore, 16 Q. B. 745; Moore v. Kirkland,
6 U. C. C. P. 4567; Henderson v. Royal British Bank, 7 E. & B.
356 ; Dantell v. Royal British Bank, 1 H. & N. 681; Powis v.
Harding, 1 C. B. N. 8. 633; Toronto § Lake Huron Ry. Co. v.
Crookshank, 4 Q. B. U. C. 809, 816; Wilkinson v. Sharlend, 11
Exch. 88; Porsons v. Alexander, 5 E. & B. 263 s Jordan v. Marr,
4U. C. Q. B.63; Thomasv. Himer, 4 U. C. Q. B. 627; Duppa
v. Mayo, 1 Saund. 285, n 5.

C. S Patterson and Spencer, contra, cited Columbine v. Chiches-
ter, 2 Phil. 27; Duke v. Andrews 2 Exch 290:! Wontner v. Shairp,
4 C, B. 404 ; Oriental Inland Steam Co. v. Iriggs, 8 Jur. N. S.
201; New Brunswick Ry. Co. v. Muggeruige, 4 H. & N. 160, and
in Error 680; Ness v. Angas, 8 Exch. 805; Ness v. Armstrong, 4
Exch. 21.

Drarer, C. J.—~The rule asks to enter & mnonsuit on leave
reserved, for a new trial, and to arrest the judgment.

As to tho first objeotion, I think there was sufficient evidence to
shew that defendant was a sharebolder, according to the definition
of that term contained in the Railway Clauses Consolidation Act,
which is incorporated with one of the acts constituting the charter
of this cornpany. The very first act under which the defendant
became a subscriber incorporates certaiu named persons aund all
such others as shall become stockholders Nothing more thau
subscribing stock seems to have been requisite, as the calls cou'd
only be made by the directors, and they had to be clected by the
stockbuiders.  The firat call was limited to five per cent. on each
share which they o1 any of them mnght respectively subscribe for.
Tho directors were required to hold 25 shares as a qualification,
acd there ceems to have been no other mode of obtaining such
qualification but by subscribing. The numerous cases cited as to
the necessity of a contract binding on both sides in order to consti-
tute a party a sharebolder arc easiiy distinguishable. In many
the company was only projected, not incorporated, in some tho
charter or act of incorporation expressly required certain acts or
formalitice, but in none that I have scen are the circumstances
like, or even annlogous to this case.

The sccond objection is, I think, clearly untenable. The 16 Vic.,
ch. 241, 2nd tke 18 Vic., ch. 36, recogpise the compsany as an
existing corporation.

As to the third objection, that which was called an alterationin
the insertion of tho word “fifteen,” opposite tc the defecadant’s
naxe, designating ths number of shares for which he sabscribed,
there was evidence of his authority to insert this word—it wasleft
to the jury, nad they bave found it an act directly sanctioncd by
defendant.  After this, it affords no ground for a nonsuit.

The fourth objection slso fails in my opinion, when the f. fa.
was issued and delivered to the sheriff, it did wot appear that he
was connected with this company. If he was not, the writ was
properly directed to him and could not have been directed to tho
curoner.  Having received the writ the sheriff was bound to retarn

2ud. That the company was not shewn to be legally established. | it. It is not pretended the retura was untruc, and I do not pe--
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coivo why, because a sheriff may be a member of a cor:.oration, l other things, tbat thero be raised, levied, and collected on all

ho cannot pertorm mimsterial acts, for or against it, in his official
character. Mr. Patterson fuirly waid he could cite no authority to
sustaic tho objeotion.

The fifth objection loses all its weight when the stock-book is
examined. The heading on tho first page is correct, and so isthe
heading on some other pages. On that on which defendant sub-
scribed for shares, the word *¢ Railroad” is used instead of *¢ Rail-
way,” and the samo variance exists in the heading of several other
pages. There sre many authorities which show that n greater
varigoce than this in the name of & corporatior is insufficient to
defeat a grant to them, or to avoid acts dene by or to them.

The statute 16 Vic., ch. 241, see. 4, contsins an answer to the
sixth objection. By providing that no subscriber to the stock-book
under the original act shall be held to be s stockholdor, or be re-
sponsible as such under tho act passed in the same year amendiog
the sume, ¢f within a limited time he signified in writing to the
president of the corapany kis intention to withdraw therefrom. The
inference is obvious that if he does not sigaify such intention he
remains o stockholder.

1 conclude thereforo that none of the objections taken are
sufficient to entitle tho defeadant to o judgment of nonsuit.

Then as to the new trial, I do not perhaps understand what is
meant by leaving a question * at large” toa jury. Ishould think
the absence of a specific direction much more hkely to furnish o
ground for cowplaint against n charge, thon the pointing out
specificaily what fact or facts, if found, would logally entitle one
or other party to succeed. Ia the present case the only question
was, whether defendant was a subscriber. ¥le admitted his hand-
writing on oath, ard the sole doubt was if the word * fifter ’ was
written by his direction and euthority. If it wae, then whether
that signature and subseription constituted him a sharcholder was
o question of law, and certainly not one to be left ¢ at large” to
a jury. I think the learned judge exercised a sound discretion in
the mode in which he left tho matter to the jury, and that the
application for a new trial must fail also.

As to thoarrest of judgment, it is met by an application to amend.
Without referring to other anthorities I think the case of Pursons
v. Alexander, (Sce Webb v. Ross, B Jur. N. 8. 126,) justifies the
amendment, while the note to 1 Saund. 285, pointsout its necessity.
It does not affect tho merits of the dispute between the parties,
por alter the application of cither the law or tho facts of the ease.
We can sce, from what i3 before us, that if the amendment had
been applied for and granted either beforo or at the trial, it would
not have varied the defence, or alteved the evidence which the
plaintiff was nunder the necessity of giving in order to entitle bim
to recover. 1 think, thevefore, the application to amend should
be granted upon the payment of twenty-five shillings costs. It
certainly canuot be cousidered to affect the costs of the trial, nor

yet the costs of the proceedings, since the trial was upon points |

wholly unconnected with the objection in arrest of judgment, and
as the master might find an apportivnment aimost impossible, we
think it better ourselves to fix the sum.

Ler eur.—Rule discharged.

Tre Trustees ofF Scnoor ScerioN No. 3, or ane Towxsmie or
Caurnoy, v. Tue Cerroratiox oF Tt Towssuir oF CALEDON.

Sechool Trustees~—3loney collected for.
11eld, that 5 demand or ordor from & majori.y of the achool trustecs of & school
sochion ja nocessary to sustaln an activn for money collectod vuder o by-law
passed under tho authority of sec. 34 of Consol, Stat. U. C. ch. 61,
Declaration for money payable by tho defendats to the plaintiffs;
for money received by tho defendants for the use of the plaintifiv.
The defendants pleaded that the plaintiffs heretefore made ap-
plication to the township council of the township of Caledon
for the leviyng and coilecting by rate according to the vsluation
of taxable property as expressed on the asyessment roll of the
said township for the year 1861, certain moneys required by the
plainuffs for the orection of a school house in school section
number three, in the said township, te «aid moneys to be coi-
lected nccordiag to Jaw from the frechlders and housekolders of
such section ; that thercupon the counc | of the said township, as
the pleintiffs well koow, passed by le- which provided, among

the ratablo property in said school section number three of tho
township ot Caledon the said moneys, that tho same when cotlected
shouild be paid to the treasurer of the said township, and that the
s8id treasurer shouid pay the said moncys to the order of & majo-
rity of the trustees of said school section number threo in said
township, and the defendants aver that before action the ssid mo-
neys, which are the identical moneys in the declaration mention-
ed, were io the hands of the said township treasurer, who was nt
all times and still is ready and willing to pay to the order of tho
trustees of said schudl section, or o majority of them, as tho
plaintiffs well knew, yet that no such order or demand of any
kind wns over made upon the saii treasurer for payment thercof.

To which the plaintifis demurred on the ground that the plen
confessed the plaintifi’s cause of action without showing avy
good or sufficient matter of avoidance, and that the want of a
demand or order by the plaintiffs is no answer in law.

KEecles, ). C., supported the demurrer.

I{arrison, coutra, referred to Muuicipal Act, ch. 54, Con. Stat.
U.C., secs 1-4-6; Smith v. The Corporation «1 Colungwood, 19
U. C. Q. B. 269; Munson v. The Mumcspality of Collingwecod, 9
U. C. C. P. 497; Z'oplam v. Braddick, 1 Tawit 572,

Morrisox, J.—This case comes before us on Jdemurrer, and tho
only question to be determined is whether a demand was necos-
sary before bringing the action. ‘This is not like an ordinary case
of debtor and creditor to which we can apply the principle ¢ the
general rule, that it is the legal duty of the one to find ou. and
pay the other; nor i3 it a caso of misapplication, or wrongful
withholding by the defendants of the moneys in questicn.

The money sought to Lo recovered in this action was collected
in the exercise of a duty imposed upon the defindaats by the
legislature, and in obedience to an arnlicetisy of the plaintiffs,
made uader the authority of tho 34th clanse of the Common
Schoo! Act, Con. Stat. U. C, ch. 64. The statute is silent as to
the mode of levying the assessment, and to whom and when and
in what manner the moneys are to be paid over. Under the 187th
section of the Municipal Act, Con. Stat. U. C. ch. 54, the dcfen-
dants are required, when not otherwise authoriszed or provided,
to cxercise their powers by by-law. The defendanis passed 8 by-
law for tho icvying of the assessment, and they provided by it
that the moneys when collected should be paid to the treasurer of
the township, aad that the treasurer should pay thewm to the order
of & majority of tho trustecs, tho plaintiffs in this suit, and it is
averred that the plaintiffs had notice of tho by-law, and that the
moneys were in the hands of the treasurer, and that the treasur-
er was ever ready and willing to pay the moneys to the o: .er of
the trustees, the plaintiffs, or o majority of them, but laat no
crder or demand was cver made on the treasurer for payment
thereof. The 160th clause of the Municipal Act defines the duty
of the treasurer to be, to pay all moneys to such pereons aund in
such manner as the lawfu! by-laws or resolutions ,of the couneil
direct. It is contended that the defendants had no anthority to
make any such provision as this by-law contains; but in the ab-
sence of any legislative enactment directing in what manner these
moneys when collected, are to be paid to the plaintiffs, and con-
sidering that the defendants are & municipal corporation, and that
the school trustees individually, a3 well as their officer are likely
to be changed, I take it that the township coununcil, upon the le-
vying the assessment is cast, have an implied right, and were
exercising n wise discretion in providing by their by-law for the
seouring of the duo payment of the moneys into the hands of the
proper persons <8 woll as for n discharge to themselves and their
officer. I canunot say that the mode adopted is unwarranted, nor
do I think it is unrcasonable. The giviug of an order signed by
any two of tho trustecs cannot be said to entail troudle on them,
or to impede them or to interferce in tho exercise of their duties,
nor is it inconsistent with any thing in the statute.

It appears to me that the by-law was rather framed in the inter-
est of, and for the protection of, the rights of the plaintiffs, and
the reasonable presumption is that they acquiesced in it. Upon
this view of the caso I am of opinion that before the defendants
could bo rendered liable as for money Lad and received, that the
presentation of au order or demand upon the tressurer of the

defendants was necessary.
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I cannot agree with Mr. Eccles, the plaintiffs counsel, that the
only demand necessary was the issuing of o writ, or what in the
old books is termed & demand in law, which probably originated
from the writ being formerly held not to be the commencement of
the action, and when it was also beld that the cause of the action
might accrue after the issuing of the wnt and before the filing
of the deolaration.

I have looked into many of the reported cases of moneys had
and received, Lut I have found noue except cases against sheriffs
in which the question of a demand arose. The particular circumn-
stanges of each case avoiding or implying a formal demand, but
in several cases I could sce from the stateinents reported that a
demand wac made before commencing proceedings. I confess
that after & good deal of investigation, I have failed to discover
satisfactory authority to guide me one way or the other, and I can
only account for the absence of decisions, that when money was
in the hands of o gratuitous holder, as in ths case, it would sel-
dom happen that so vexatious a proceeding would be had as the
beginning of an action without a request or demand of payment,
or to use the expression of a learned judge, * without trying to
obtain the object in the way in which men acting with cach other
ought first to ask their rights.”

The nearest class of cases is that against sheriffs for the non-
payment of mouneys levied under writs of execution, and after a
return of money made. In such cases it has been held that this
form of action wilt lie without any previous demand, but I think
there is a wido distinction. The sheriff receives the money in
the performance of a duty for which he is paid, and the very
exigency of the writ requires the sheriff agsaid by Bayley, J.,
Morland v. Peliatt, 8 B. & C. 772, to bring the money iuto court
on the return day, to be paid to the cxecution creditor; and
although Littledale, J., in the same case says, ‘I am disposed to
o still further and to say that the sheriff was liable to an action
for woney had and received at the suit of the creditor, as soon as
it was paid and before tho return of the writ;’ yet I do not un-
derstand that learned judge’s observation to mesn, without a
previous demand, for during the argument when Dale v. Birch,
3 Camp. 764, was cited 88 a general authority that the action lay
upon the reccipt of the money, he remarked in reference to that
case—¢‘that was after a return was made,” and Parke, J., in
the same case, doubted whether an action would lie beforo the
return day of the writ, and Mr. Chitty, in his first vol. of Plead-
ing, 865. in referving to Littledsle's dictum in the case of Mor-
land v. Pellatt, as to a recovery before a return of the writ, adds,
but the action should not be brought until after a demand of the
eoney has been made; so I am inclined to think that those
decisions rested upon tho return of the writ, involving the im-
mediate payment of the money, and avoiding tho necessity of a
demand.

The bearing of “e courts against the hardship of bringing an
action without a prior demand is shown in the caso of Jeffries v.
Sheppard 3 B. & Al €96 There the sheriff had been ruled to re-
turn the fi. fa, and upon 1ts return was sued for the amount, and
he applied to stay the action on payment of the amount of the
levy without costs, upon an affidavit that he had been always
resdy to pay the money, and that the action had been commen-
ced without any demand, and the court, 42buit, C. J., presiding,
made the rule absolute upun the ground that the action had been
comnienced without any previous demand. Lord Munsfield, in a
case in Douglass, 133. says ** great benefit arises frum a Libeial
cxtension ot the action for money had and reccived, because the
charge and the defence in this xind of action are both governed
by the true equity and conscienco of the ¢ase,” aad ho then says,
¢if the prescot aetion had been brought without notice of the
nature of the demand, I should bave thought it could not have
been supported ”  And in another case (Cowper, 807) be says,
¢ an action for money had and received i governed by the most
liberal equity, neither party is allowed to cotrap the other in
form.” Cogsidering that this case may arise any day between
the same k'nd of corporations, the question naturally preseuts
itself, at what yeriod and under what circumstances does money
levied, as in this case, become mouey had and reccived in the
hands of the township council ?

pound a3 it gets into the hands of the collector or the treasurer,
or is it when the amount required is collected ?

There must be a time, aad I canvot satisfactorily determine the
time or uoder what circumstences otherwise than after a demand
and a wrongful refusal or neglect.  Under the 27th clause, see. 12,
of tise Common School Act, the plaintiffs could of their own au-
thority and by their own officer and without the intervention of
the defendants have lovied these moncys. It would be a very
hard case indeed where a duty such as this is cast upon 2 town-
council to levy assessments for the benefit aad convenience of
school trustees, if without any wrongful act on their part or
misapplication of the funds, the trustees could bring an acticn
against the council and mulct the municipality in costs without
any previous demand or notice whatever. If the plsintiffs had
applied for » mandamus to enforce payment of these school moneys
the applicatiou would not bo entertained without showing a
demand.

Ler cur.~Judgment for the defendaats on the demurrer.

CHANCERY.

(Reported by Tuoxas Hopain3, Esq., LL.B,, Barrisfer-at-Law).

Prouporoor v. Louxr.

Judgment— Regidration—Misnomer—Seal of court.

A judgment was recovered azainst “Charles Westley Lount” which was the correct
name of the defendant. Tho registraticn was of 8 judgment against ¢ Charles
Wesley Lount ”  Held, sufficient.

The certiticate of registration of a judgment givon by the clerk of the Queen's
Bench, expresged it to be under *my band and seal. ™ and it belng objected
that it should have boen expressed to be under the real of the court, leave was
given to _the jndgnent creditor to produce an atfidarit to shew what soal was
really «lxed to the cortificato.

This was a motion for o decree by tho assignees of a judgment
recovered against the defendant.

The points involved appear in the judgment.

MeBride for the plaintiffs.

Blake, for defendant.

SrracGae, V. C.—The question raised is whether there has been
an effectunl registration of the judgment 1ecovered by the plaintiffs
in tho name of Edwcard Dudley McMahon, against the defend-
ant.

The defendants alleges that the certificates for registration are
defective. It isaregistration and a re-registration. Itis pointed
out as a defect in the origionl certificate that the style of the court
is, ““In the Queen’s Bench,” instead of *¢ In the Court of Qucen's
Bench.”” The words in the statute are, ¢ In the court of .
Aupother alleged defect is, the omission of the words, <in a ples
of,”” stating the form of action. The words in the statute being
¢ In a plea of .” But these pouints had been raised before
my brotuer FEsten, in another cause; and we have since con-
sidered them together, and have come to the conclusion that the
certificate is, norwithstanding, sufficient within the statute. There
is but one thing to which the words *¢ In the Queen’s Bench ” can
apply, that is, the court of Queen’s bench, and it is the ordinary
style by which tho court is designated in its pieadings and pro-
ceedings, It is not indeed the full statutory style of the court,
but neither is the style given in the form of certificato given by
the statute ; the full style being, ** Her Majesty’s Cour: of Queen's

Isit upon the occation of every'

Beuch for Upper Casada.” hut it 18 a correct designation and
describes tho Court of uecn's Bench, and that only, as much as if
the words « Court of ~ were introduced. Those words are proba-
bly inserted in the statate only to shew, that it was some court
that was to be desigaated.

I thirk it must have been through inadvertance that the worde
‘o a ples of ,”’ find a place in the form of certificate given
by the statute, since the passing of the Common Law Procedure
Act. The certificate is the act of 3 ministerial ofEcer of the court;
and he can ouly cortify what appears by the records of his offico.
Before the passing of that act, he saw upon the face of the roll
what the form of action was ; it was stated in 80 many words, *¢ In
a vlea of debt,” or ¢“in a plea of trespass on the case upon pre-
mises,” or otheriwise as the case might be; but sioce the passing
of the act this has ceased to bo the case; and if he fills up the
blank after the words, “in a plea of,” he must do it by finding
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out in some Way, what the form of action would be if expressed, | The judgment in question appears to havo been registered in
or would have been but for tho passing of the act.  The atterney j three uifices, Simeoe, Yorh, and tho aty of Toronto. 'The error
entering the judgment, on asking for the certificate, may tell him, | has occurred only in the remstration for York; there 18 no ques-
but he could not certify for information so obtained; and as a tion as to the registration in Simcoe ond Touionto, but 1 think 1t
ministerial oflicer he has no right to certify from conclusions Lis good also in the county of York. In thiscage itigthe juigment
formed in his own wind. In short, that is implied which in tho | debtor himsclf who makes the objection, not an incumbrancer or
certificates of the registrar of this court is expressed ¢¢ as by my | purchaser. It is objected that it does not Jie with him to make it.
books appear;” or upon the statutory certificate, “es by the ! Certainly tho reasons for accuracy in his name do not apply to
ro:l of the said judgment appears.”’ him; but inasmuch as registration is, or rathe: was, requured to
A further objection is taken to the original certificate, that it | make the judgment a charge, I supposo it is neceesary to shew
does not give the correct nnme of the defendant ; the error pointed ! ngainst him that there is a valid registration. «
out i3 the omission of a letter in the second name ; the name in There Las, however, been a re-registration, sod if that is
the certificate beiog Charles Wesley Lount, the name in the judg- | gufficient it is not material as against the defendant to shew tho
ment, Charles Westley Lount, and that being the correct name. sufficiency of the former. Against this second registration it is
The object of the statute being, as Lord St. Leonards says of | gyiected {in nddition to the objections common to both) that the
the act of Wilham & Mary, to enable parchasers to discover) geq) affixed to the certificate is not that of the court, but of the
Jjudgments by the names of tho persons against whom they are ! Clerk of the Crown and Pleas; the attestation being, ** In witness
entered ; if the name of a defeodant were falsely entered, bis| ghereof I bave hereunto set iy hand aund seal this,” &ec.
lordship continues, ag Compton for Crompton, the judgment will

bo void agaiost purchasers.

It cannot Do contended, 1 think, that the certificate must be
accurate to the very letter. In tho case referred to the true name
wug Crompton; if it had been spelt with two »’s instead of onc,
that would not I apprebend, reuder the judgment void, but as it
wag, it was calculated to mislead. Suppose an index containing
a pumber of names and the name of Cromptun tho one searched
for, the person searching would not commence certainly before
* Cr,” or probably ¢ (ro,” and would not meet with the name

Compton at all ; or suppose the namo Complon gearched for, the

person making the search would naturally leavo of after getting
to the end of names beginning with ¢ Com,”” so that to hold a
purchaser bouand by judgments against the ons name, as affecting
the lands of the other would bo manifestly dangerous and unjust.

But the question, itappears to me is, bow is a purchaser bound,
end why ; I apprehend it is because he is affected with notice.
If so that which would convey notice to a person of ordinary in-
telligence would, I think, be suflicient; either that must bo the
principle, or the slightest deviation in the spelling of any one of
the several names wWhich the judgment debtur may have will avoid
the registration. There is no suck strictness in any other civil
proceading. I may instance cases where parties have been held
to bail, snd where if the names are 1dem sonantia, the defendant
is not discharged, and the courts havo been by no means rigid in
ecing that the names sound exactly alike. In v.

Rennolls, (a) the affidavit to hold to bail called tho defendant

Reanolls; in the suit ho was called Rennoll; his discharge was
moved for, but the coart refused it, saying that the mistako of o
letter in spelling the name, was uot a ground for discharging the
defendant. So Benmidito and Bencdetto (b) were held idem sonantia,
on an application to discharge a defendant from arrest.

In the case before me the surname is strictly correct, so is the

christian name; the intermediate name is spelt Wesley, instead of

Westley. 1t would require more thsu ordinarily distinet pronun-

ciation, and a very critical car to distinguish any ditference; the |
mistake certainly would not entitlo & defendant to bo discharged \

fram arrest—ought it to avoid a registration of judgment !—the
r- *ater’s index would direct a person searching to the right sur-
name ; but there might be judgments against several of the same
surname ; the christian and the second name, if aby, are puints of

identity  Suppose the person scarching to be making bis searches

on behalf of a person proposing to purchase from Charles Westley

Lount, finding 8 judgment registered against Charles Wesley Lount,
he would surely be wilfully blind, if he had bis eyes, to the pro-
bable fact, amounting almost to certainty, that they were one and
tho snme person; there would at least be enough to put him upon
enquiry, and the judgment roll would at once prove the identity.

If the principle be that of notice, as I think it must be, I am
satisfied it is 8 good cert’ficate.
given by this defendant, and an intending purchaser notified by
letter from a proper quarter that Clharles Wesley Lount, had given
such mortgage, it could not bo doubted, I think, that he would be
affected with notice.

/ay1 Ch. Rep 650, a (%) 2 Taunt. 401,

Suppose the casc of a mortgage .

The foru of certificato given by the statute contains no attesta-
tion; that is gratnitous on the part of the officer; and it it mis-
i describes the seal really affizxed, it will not, I think, aveid tho
certificate. I think an opportunity should be afforded to ascertain
the fact, which can be done ecither by an inspection of the certificate,
'or by sn affidavit as to the identity of the seal. Probably there
I may be no real question as to the fact. If there is, the register,
or s clerk in the Crown office can make affidavit as to its identity.

If it should appear that it is tho seal of the conrt that is aflixed
" to the certificate, the plaintiffs will be entitled to their decres wn
respect of their juigment as well as their mortgage.

WarreN v. Tarror.—Ross v. TAYLOR,

Morlgage—Judgment creditor—Regust rgﬂm and rereqstration of yudgmentesfore
closure

A party foreclostog sutjact to a prior mortgage cannot cail the common mortgagor
it be bhas the equity of redemption, to give avidence as ty the amount dus upon
the prior mortgage

A secoud mortfages, a5 fitch, cannot impeach A prior regictered mortgage as frau-
dulent and void agaiost creditors, but & judgmoni creditor, having ~ccepted a
mortgage, does not 10se his rights a8 a judgurent creditor.

Whero tho usual afidavit previog a mortgage debt 1 made, the onus of reducing
the amount lles upon the opposito party

A judgment creditor omitted to resregister within three years, Aeld, that he there-
by oot his Nien as 10 persouts purchasing or becomisg igcumbrancers after that
timo, and before a ro-registration was etfected.

I These actions were consolidated upon the hearing, The facis
are get out in the judgment of his Howuor Vice-Chancellor Esten,
upon the appeal from the Master’s report.

The cause was originally beard before his Honor Vice-Chancellor
Spragge; upon the enquiry there ditected, the accounts between
tho parties were taken, and the fiuding of tho Master thereon gave
rise to the appeal.

l Proudfoot, for the plaintiff, Warren.
Crickmore and M. Vankougknet, for defundant, Baldwin.
McDonald, for Ross, Mitchell & Co.

SrraGak, V. C.—I think tho mast proper order to make at the
! prosent stage of the cause i3 simply to direct an enquiry as to the
' amonnt due upun the mortgage to Merrick; the master to enquire
" whether it was given in whole or in part fur moncys thean due; or
| in whole or in part to cover future advances.

I think tbat the evidence of Taylor is not admissible upoa the
question of the amount due upon the mortgage; the cquity of
redemption is in him, and if his evidence could bo received to cut
{ dowu the amount due on Merrick’s mortgage, it wonld diminish
| pro tanto the amount to be ultimately paid by himself, whatever
the prionity might bo as between Warren, the present holder of the
morigage, and Ross, Mitchel!, & Fisken, and other incumbrancers.
It was suggested that his evidence might be received as between
| Warren and other incum.brsncers, leaving what was due upon the
I mortgage to Merrick, as between himself and Warren, to rest upon
; other evidence. He is called upon two points, one to shew that
there was no consideration for the mortgage, but that, being in
embarrassed circumstances, it was given tc binder and delay
creditory, and so i3 void under the 18th Elizabeth; the other. to
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shew that if any amount was due it was & much smaller sum than
the amount of the mortgage. 'L'he latter would properly be matter
of account, but still would huve its bearing upon the first point;
upon the mero motter of acceunt it is not reccivablo here, or indoed
ot all. Taylor's interest upon tho first point, it appears to me, is
to shew the conveyaunce not fraudulont, but to reduce the amount
due upon it; for this latter purposo his evidence is not receivable.
The question is, whether it i3 for the fecrmer, as between himself
aud the holdor of the martgage, what must be the decree if shewn
to be fraudulent, and srhat if not shewn to botraudulent? Inthe

latter case he will have a right to redecm upen payment of what l

may really appear to bo due. In the former, ho would have no
right to redeem at all,

But hero the question is between an innocent purchaser for
value of this mortgage, fur such [ think, npon the evidence, War-
ren appears to be, and a subsequent incumbrancer. Thoassignee
of the mortgage takes it of course subject to tho state of the
account as between mortgagor and mortgagee; but suppose there
to have been really a mortgage debt, whether for the whole amount
of the mortguge, or for less, will the frandulent purpose for which
the mortgage was made affect an innocent assignee *  If it could
not, then Taylor's evidence cannot bo received, for it is not receiv-
«ble upon the question of amount, and as betwcen Warren and
suhsequent incumbrancers the fraudulent purposs of Taylor and
Mer-ick is immaterinl. If upon further directions counsel desire
to raise that question agamst Warren, it will be competent tn them
to do so. Merrick’s evidenco is not objected to, but [ think is not
to be relicd upon implicitly. According to his socount Taylor’s
indebtedness to him was of a verylarge amount. The mortgage
was for $3500, and that he says was only for a portion of it, he
says a portion of the contract price, whatevertbat may mean; but
ho adds- +1 having reccived $700 from tho railway company,”
and in his assignment to Warren he covenants that tho whole
$3500 was then duo; that it is clear therefore that he claimed the
two sums, so that according to his account, on the 28th of May,
1854, 3420 was due to him beside & portion of the itew in paper
0. Then came the amount appearing in paper 0., £220, which
supposing it to he in New York currency, would be $550 more,
waking 1o all $4750. Now oven his own evidence bears out
uothing, even u;nrroaching that amount: Fyra and Christian
asgisted at tho weik ; their evidence would briug the amount still
lower, especially that of Fynn, but I thought ke exhibited a desiro
to reduce it as Jow as possible

I think it desirable, bowever, to say no mero at present upon
the question of acocunt.

Esten, V. C.—The plaintiff Warren filed his bill for the fore-
closure of & mortgage for $3500, made by the defendant Taylor to
one Merrick, and transferred by him to Warren, making the
defendants Ross, Mitchell, & Fisken parties as subsequent incum-
brancers, by judgment and mortgage, who set up as » defence,
that the plaintiff°s mortgage was made to defraud creditors and
claiming priority over it by reason of its alleged defective registra-
tion, aud in the meentime filed thkeir bill to establish their own
priority, alleging the same facts as thoy had stated in their answers
to the other bilt. Evidente was entered into on both sides, and by
the decree pronounced at the hearing of both causes, which were
consolidated, the validity snd priority of the plaintiff Warren's
mortgago was established; nand it was referred to the master to
take an account of what was duc under it, and to enquire what the
copsideration fer it was. The master received further evidence,
and repo-ted only £104 due on Warren's mortgage for principal
and interest. DBoth parties have excepted to this report. Wurren,
because the whole amount mentioned in the mortgage was not
allowed ; Ross, Mitchell, & Fisken, because the master ought to
bave reported nothing due the defeadants Warren and Merrick to
the bill of Ross, Mitchell, & Fisken, having alleged a different
consideration for that wortgsge from the one proved, snd not
having proved the cne alleged.

The facts of the casc are, that Taylor was tho owner and msster

of a vessel called the ¢ Matilda,” which wae wrecked in the faliof .

1859, in Lake Ontario, off the defendant Merrick’s farm, laden
with 230 tons of railway iron for the Cleveland and Pittsburg
Railway Company. She sauk and lay in about 10 feet water, on
& sandy and gravelly bottom, about half amiie from the suore, and

! about two miles aud a half from the placo where the cargo could
be landed. Taylor returncd to Cannda, having given authority to
) Merrick to watch the vessel, which remnined 1a the state I havo
described until the following spring, when Taylor returned to the
l place, nad ia the charncter of agent of the railway company entered
| into & written contrast with Merrick to remove and land the cargo
of the veasel. This contrnct is produced and proved. §t provides
that if Merrick should succeed in removing the water from the
vesael he should receivo for tho work to be performed the sum of
. $1200; if not, that he should receive a larger sum. Taylor was
advised, he says and he thougit that as master of the vessel ho
i could bind tho company by thus contract. Merrick performed the
ontract on his part, and landed the whole carge, but did not
succeod in removing the water that was in the vessel, and was
obliged to employ grapnels, and he becamo therefore entitled io
tho larger sum mentioned in the contraot. The company repudi-
ated the contract, and refused to pay more than $700, which they
did pay to Merrick, who however beld the iron as long as he conld,
in the endeavour to compel the company to pay a larger sum, but
finally was obliged to relinquish it, and be content with the $700.
Taylor then made the mortgage in question tc secure to Merrick
the balaoce of the sum ho bad contracted to pay him for raising
and landing the cargo. The mortgage was taken by Taylor to
Canada for the purpose of rogistration, and was there executed or
aoknowledged in the presence of one Kolly, on whose oath it was
registered. 1t romained in the registry office apparently until
May, 1852, when Merrick and Taylor being at the registry office,
woro attended at thoir request by Mr. Woods, to whom the mortgage
was delivered by Merrick in the presencc of Taylor; and Merrick
also gave him instructions with respect tv it, and Mr. Woods took
a powor of attorney from Merrick to place himself, as he says, in
n proper position in tho matter. The mortgage remained in Mr.
Woods® posseszion uatil the year 1858, without any communication
between him and Merrick with respect to it. The principal sum
secured by it fell due in May, 1857; the interest, however, was
payable in the meantime. In the year 1857 Merrick sold this
mortgago to Warren, and visited Canada for the purpose of
making a search for it, which he made in the registry offico
without success, appearing to have forgotien that he had left it in
the possession of Mr. Woods. IHowever, he procured a certificate
of its registration, which satisicd Warrcn, and the transfer was
completed. The mertgage itself was supposed to be lost, but in
1858 o Mr. Keating advised Merrick to enquire for it of Mr. Woods,
aad immediately that application was made to bim prodaced it,
and returned it to Merrick. The present suit of Warren was then
instituted for the foreclosure of this mortgage.

I may remark that Messrs. Ross, Mitchell, & Fisken, the
objection of defectivo registration baving been overruled, could not,
as mortgagees, impeach the plaintiff Warren’s mortgage as frau-
dulent and void against creditors.  Asjudgment creditors, however,
they could take that ground; and of course their acceptance of a
mortgage did not nrejudice or affect their rights as judgment
creditors. The decrce, however, established, that, whatever the
mortgage held by Warren, may have been as between Taylor and
Merrick, in the hands of Warren, who was a dond fide purchaser
without notice, it was good for whatever had been actually advanced
upon it, and referred it to the master to ascerisin what amount
had been advanced upon it, and what remained duo in respect of
it, aud what the consideration for it was.

Upon this enquiry, the mortgage having been produced, and the
plaiutiff baving made affidavit in the usual mapner, claiming the
whole amount secured by it, with interest, I think the onus lay
upon the defendants, Ross, Mitchell, & Fisken, to reduce it.

Looking to the evidence which was adduced tefore the hearing,
aad in the master’s office, I do not think enough is shewa to over-
come tho legal effect of the mortgage deed. Even supposing the
contract upon which it wag founded to have nsmed, ag it is sup-
posed to have done, the sum of $3000 us the additional sum to bo
paid in case the water could not be removed from the vessel, I
should tkiok, locking both to the express eviderce and the nature
{ of the traneaction, that enough had not been shewn to quslify or
irmpair the legal effect of the mortgage, and that the account should
|be taken according to its legal import as it stands. The master
[ thinks that it was a device either tu defraud creditors, or extort
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frow the railway company the price not only of saving the cargo, l
but of raising and refitting the vessel. The former hypothesis i3

excluded by the decroo ; nnd the lattor wonld not affect the plain-

tiff’s clnim, for if the services stipulated for were rendered, Toylor
would be equally bound by the mortgago to its full extont, whetler |
an intention existed to defraud the compnuny or not, 1 do uotsec, I
howeser, the ground of this latter supposition. !

1 presume the only or the main chanco of raising tho vossel lay
in removing the water from ber Lold, in which case she could have .,
been raised and refitted. But in this event only tho smaller sum
of $1200 would become payable, to whick probably no objection
would be made. The larger sum wonld become payablo enly in
the event of the water being irremovable, in which case it was
certaivly much less probable, perbaps very improbable, that the
vessel would ba raised, or counld bo refitted. It is a remarkable
circumstance, however, and sppears to have escaped the notica of
tue solicitors on both sides, although I doubt not weli known to
the parties, or to some of them, that tho coutract names as the
Iarger sum to be paid in case it should boe fouud impossible to re-
move the water from the vessel, not three thousand dollars, as was
supposed, but three hundred dollars. The word is too plain to
admit of doubt.

I shall refer the case back to the master to roview his report
with reference to tho foregoing dircctions, without costs, and with
liberty to both parties to adduce further evidence.

Ag to ihe appeal of Baldwin, whose claim has been disallowed
hy the master on account of his neglect to re-register his judgment,
I am ir~*"ed to agree with the waster, and to think his construction
of the act correct; but I do not seo that it is necessary to decide
the point, inasmuch s the plaintiff Warren can have no objection,
but must rather desire to retain Baldwin ns a party; and the
questiot between Ross, Mitchell, & Co. and Baldwin can be eonly
one of priority, and so long as priority is accorded to them, they
cannot complain, No doubt cau be entertained that the defendants,
Ross, Mitohell, & Fisken, must bo entitled to priority, inasmuch
a8 their title accrued more thau three years after the registration
of Baldwin’s judgment; and even according to {he construction
which bas been adopted in England, theiy priority wouid be incon-
testable. Th< only person entitled to require the entire exclusion
of Baldwin ia the mortgagor Tagylor, who makes no complaint ; and
if he did, I think I should grant to Baldwin an opportunity of re-
registoring his mortgage, if he desired it. If only a question of
priority has arizen, 1 think Messrs. Ross, Mitchell, & Fisken;
must have their costs of this appesl; but if their priority is con-
ceded, and they are pressing for tie entire exclusion of Bsldwip,
I think it should be without costs.

McDoxarp v. RopoeR.
Registration—~Sudgment creditor— Munomer~— Practice—Appeal from master.

A confession of judgment was executed 1n tho name of « Mattheww Rodger.” ‘The
certiticate for registration was of a judgment against * Matthew Rodgers.” 1edd,
the mistake vitiated the registrativn,

Se{nble,dthat in a certificato of Judgment it is sufilcient to state tho amount of the
rao dobt.

Where an cncumbrancer who objeztod to the arder of priority in which he was
placed, appealed from the inding of the master, thn court considervd thie the
more convenient course to adopt, altbongh {twas opon 10 hm to buve inoved to
discharge the master’s order.

This was an appesl from the master’s roport made in o foro-
closure suit, on the grounds stated in the judgment of his Hopor
Vica-Chaucellor Esten, before whom the appeal was argued.

Roaf, for the judgment creditor, who appealed, cited amongst
other cases Beavan v. Ozford, (1 Jur. N. S. 134) ; Brandhng v.
Plummer, (3 Jur. N. 8. 40; 8. C. 26 L. J. N.8. ; Ch. 826.

Blake, contra, cited Underwood v. Lord Courtoun, (2 Bch.
& . 64:5.) The Queen v. Registrar of Middlesez, (15 Q. B 976);
Sale v. Compton, (1 Wils. 61) ; McQuestien v. Campbell.

Esten, V. C.—The facts of the caso are, that a judgment was
entered on a confession against the dcfendant by the appellant
Snuth, on the 22nd of Jung, in the year 18564, tor the sum of £200
damages, and £3 12s. 8. costs. This judgment was registered on

or about the eame day, in the registry of the counnty of Huron,

whero the lunds comprised in the mortgage iu question in this sumt
aro situated. The judgment was ro-rogistored on or about the
18th of May, 1838, in the same registry, The heading of both
certificates is, “ In the Queen’s Bench,” neither of thein mentioos
the form of action; in both the defendant is cnlled ¢ Matthew
Rodyers ™ In the year 1856 the mortgage ia question was oxecu-
ted by the defendant Rodyer to the pluintiff McDonald, and regis-
tered in the same yoar in the proper registry. The master has
placed Smuth after tho plaintiff 1n point of priority ; and Smth has
preferred this appeal sgainst that decision. Smuth might have
applied to dischargo the master's order, but tho course he has
taken was, I think, open to bim, nnd it was more convenient
than the other. The master considered the vegistration of the
judgment, in 1854, invalid. The grounds of his judgment do not
appear. The re-registration is impugned on the ground that the
words, ¢ Court of,” are omitted frown tho heading of the certificate;
that tho form of action is not mentioned; thav the nameo is mis-
petled ; and that the true debt is mentioned, and not the amount
for which judgment is nominally entered. The two first defects
have been decided in this court to be insufficient to vitiato the
registration.

With regard to tho true debt being meuntioned, supposing tho
yuestion to be untouched by decision, I should dovbs whether the
registration would be void on that account. It world be extremely
mischievousto allow an incorrect and dece’ “ve regustration. Truth
should be the character of a registry, as tho object of its institu-
tion is to inform the publioc of the exact state of the title, so that
thoy way purchase and deal with safoiy and confidonce. At the
same time it can hardly be said that a registration according to
the tenor of the judgment would be wrong. Im truth I think it
would be highly proper for tho clerks to deviate slightly from the
form prescribed by the act in such cases, and mention both the
pominal amount of the judgment and tho true debt.

If the master has deemed the registration in this instance void
on account of the nominal amount of the judgment not being
nentioned, I should not differ from him. I think, however, *his
registration was void on account of the mistake in the name. It
is true that the close resemblance between the two names wounld
excite the strongest suspicion in the mind of a purchaser; but it
ig impossible to draw the line between different sorts of mistzakes,
and it is much better to require a strict adherence to fact. Ac-
cording to the case of Sale v. Compton, the mistake of # Compton’
for * Cromplon' geems to have vitiated the judgment. I must
intend the cognovit to bave beea asigned with the true name, and
then I think the mistake which has occurred in the present case
would vitiate tho registration. It might totally mislead intending
purchasers. I also think that the registration effected in 1854
becatne void after the lapse of three years, and that the lien of the
judgment thereupon totally ceased =3 to the debtor aund nll other
persons, and that thereby the plaintifi’s mortgage beceme accel~
erated.

Ttis clearalso, I think, thbat with regard tothe Francis town lots,
wo plaintiff would be entitled to piiority as to the purchase money,
and the sumn of £300 agreed to be advsnced; but a3 to future
advances I do not see on what ground he could claim priority.
Cpon al} the grounds I think the appeal should be dismissed with
costs.

—

S. REPORTS.
SUPREME COURT.

u.

ScrrR & AL v. TRE TavusTees or raE ¢ Piest Rerorwep Durcn
Cntren.”
Sauz v. Sane.

A majority of a religious congregation have power to dissolvo their coonection or
union with a denomiuation with which thoy bad copnected therse'ves after
thesr organization.

Appeal from the Common Pleas of Philadelphia.
opinion of

Troxrsny, J.—1 cannot agree to o judgment of afiirmation in
either of the above cases, and it is due to the profession as well
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as to myself, that the reasons for my dissent from tho ‘udgment
of the majority of my brethren should be stated. The caso pre-
sents some delicate and very nice pomnts in civil jurisprudence.
Indced, I am greatly impressed with tho idea that the bouundary
of mere civii jurisdiction has been trapscended in arriving at con-
clusions below and here.

Iu order to a satisfactory understandiog of what may be snig,
however, it will be necessary to present the facts, and stato the
main points of controversy as clearly, but briefly as possible.
Dissenting opinions must be sclf-sustaining, as the facts are not
entitled to be officially presented by an authorized reporter, and
ordinary readers would heardly be likely to huat them up for them-
zelves, and hence the pecesaity for a statement of them in this
opinion.

The complainants claim to bo pew-holders or renters in the
¢ First Reformed Dutch Church of the City and vicini.y of Phila-
delphin,” and bring their bills of complainc against tho trustces
of the church to restore them, ns appears by the second bill.

1. From dissolving the union formed in 1813 between this
chkurch in its corporative sam. and capacity, of the ¢ Evaogelical
Congregation of the City and vicinity of Pbiladelphia,” and the
New Brunswick classis, ~n inferior church, indicatory of the
Detch Reformed Church in the United States, and that it may be
decrced to be uonlawful for the trustecs of the said church fo sup
ply tho pulpit of the church with a pastor, or to interfere with
tho exercise »f that powcr by tho consistory of the church.

2. In tho first bill, which for convenicence I notice as the secord,
the prayer 18 to enjoin the trustees from applying the income, pro-
perty and effects of the chburch in the inculeatioa or teaching of
any other doctrine, faith or practice, than thoso contained in the
Heidelburg Catechism, as expounded in its Caluintsne wnterpreta-
tion, being that given by the ecclesiastical assembly known as the
Synod of Dort, which assembled at Dordrecht, in Holland, in the
year 1618 or 1619, and from cstablishing in the pu'pit of the said
church as its pastor or teacher, any clergymae who is not of
“ gound doctrine” with reference to this standard of faith, and
who is not regularly ordained as required by the charter and fun-
damental articles of said corporation, ‘‘and especially from in-
stalling in the pastorate of the snid church the Rev. George W.
Smiley, or applying the income or effects of said corporation for
his maintenance, support or salary as tho minister of said
church,” &ec.

These I thiuk aro the material matters embraced in the plain-
ifis’ two bills.  Mauy things seem to be set forth in them by way
of inducemert, but being denicd in the answers, and not proved
by the complainants,consequeuntly go for nothing. Such, for in-
stance, a3 that tho said ¢ First Reformed Duteh Cburch of the
Ciuty and vicivity of Philadelphia was originan, organized in
1809 ;” that it was the design and purpose of the fundamental law of
the church that the pastors should be Calvinistic and not Armintan
in doctrine, and should be ordained by Christian denominations so
holding. That illegal votes had been given in the passage of the
resolution for dissolving the uuion with the classis, and the like.

These things were mostly unsustained by proof, and where
there was any testimony well digproved, the complainants’ case
gathers no atrength {rom: such allegatious.

Tho learned judge of the Common Pleas overruled many points
in the piaintifis’ bill as insufficient in law to entitle them to relief,
but on certaiu other grounds to be noticed, decreed in both cases
in their favour, aud hence these appeals by the trustees.

The members of the association which constituted this congre- .

gation and church, originally belonged to a congregation kunown
as the * Gerinan Reformed Cougregation in the City of Philadel-
phia,” wbich was and still is in ecclesiastical connection and
is & part of the German Reformed Church of the United
States. Its declared standard of faith with the Bible is
tho Heidelburg Catechism. he withdrawal from the church
took placo in 18v9, and all the testimony accords in proving
that the separation wss not schismatic, but only because the
scceding memhers wished to have church service in English in-
stend of German, a3 more profitable and suitable to the education
and tastes of the youths belonging to them. Not being abie to
secure this in the old church, they accordingly withdrew and asso-
ciated themselves as a congregation at first under thename of the

« Second Reformed Association,” certainly regarding tho church
they left as the samo 1n faith, nnd to bo considered the first Ger-
man Reformed Church. They scon purchased n burying ground,
procured s place to hold public worship, and organized formaily
as o congregation by the name of the * Evangelical Reformed
Congregation of the City and vicinity of Philsdelphia.” By thie
name they were incorporated by tho court in 1810, and to the trus-
tees duly appointed under tho charter, the title to the burying
ground and the church lot was conveyed in trust for tho congro-
gation. Fundamental articles for the government and deolaratory
of o standard of the faith of the coagregation were adoepted, and
remain unchanged until this hour, excepting only in the nhawmes.
Tho temporalities of the clhurch were committed to the trustecs,
and upon them also devolved the duty of calling or inviting can-
didates for the munistry when thero was a vacancy, tho eventual
employment of whom depended on a voto of the congregation.
By the Fundamental Articles the pastor was required to be of the
* Reformed or Presbyterian denomination, regulatly ordeined, of
sound doctrine, and unblemished character.”” Aand *¢he must
preach the word of @od, and doctrines of Jesus Christ, according
to the Prophets and the Apostles, and the precepts contained in
the Heidelburg Catechism.” Rub’s and Reg. art. 1.

¢ Tho spiritual affairs of tho congregation,” according to art.
IV., *‘shall be under the goverameat of the mimster aund seven
elders, who shall form & session.”

By Art. IX. of the charter it is declared, it shall not bo con-
strued to prevent the congregation from ‘*uniting with any other
Christinn denomination whenever it shall appear to a majority of
the meabers of said congregation to be for their advautage.”

Under this charter and these fundamental articles the congre-
gation remained for several years. [t was their desire, and they
made efforts, to procure a minister of the German Reformed do-
nomination to preach to ther in English, but were unsuccessful.
They procured a Clergyman of the Presbyterinm, and after him,
one or more ministers in succession of the Dutch Reformed de-
nomination, to preach in Eaglish. Tho question was often agi-
tated about an nvion with some other church judicatory, but never
settled until in 1813, during the pastorate of the Rev. Dr Brod-
head, of the Reformed Dutch Chureh, when aun uoion or connec-
tion was formed with the classis of the Reformed Church of New
Brunswick, New Jersey. This was brought about doubtless by
the influence of this reverend gentioman, for beforo his time the
project of union had always failed. It the provisiona! resolutions
of the congregation, a declaration is made which indicates tho
presence of a very partial advocate for that peculiar church, for
the act is put upon the ground that ¢‘from religious education
and babits we (the congregation) are more closely cenuected with
the Low Dutch Reformed Church thar any other denoraination.”
It is difficult to beliove that this declaration was intended by the
congregaticn to mean 80 much a3 is attributed to it now. This is
to say, an oxpression of preference for the faith and practice of a
church in which the members had not been trained and brought
up, over one in which from infancy they had been accustomed to
worship, as bad their fathers before them. I utterly discard this
ag ovidence of a preference for the doctrines of the Heidelburg
Catechism, ss now claimed to have been understood by the con-
gregation, although, perhaps, it might have been by the penman
so designed. It must not bo allowed tbe weight of a feather
against the solemn declaration in the fundamewstal articles, and
the koown faith and practice of those who adopted them. They
were German Reformed in sentiment, and their standard of faith
was the Heidelburg Catechism, which it is proved, from many
sources, i3 not essentinlly Calvinistic, snd tolerates a diversity
of belief on a subject which is a dogma of the Dutch Reformed
Church, namely, the doctrine of limited atoncment.

In 1815 this first step was followed by another. The namo of
the church was changed from the nawme by which it was originally
incorporated to the ** First Reformed Dutch Church of the City
and vicinity of Philadelphia.” But, asalready eaid, no change
was asttempted in the Fundamental Articles. They remained as
originally declared, and Tmay as well say here that by them the
identity in faith and practice of the church is to bo ascertained
for the purpose of giving the proper direction to the trusts in its
favour. Somo incongruity in the forms of government took place

*”



1862.]

LAW JOURNAL.

247

T = >

after the councction, ariming from an sdanxture of those belong-
jng to the Dutch Chureh with those provided for in the articley of
inoc rporatinn ot tho church in question.  Such axn chinge in the
form of calling n minister, nud the e-tablishment of a conustory
to take the place of the church session.
in. but they were sheer interpolntions, for the articles of union
tid not pravide for a single change in the mashinery of govern-
ment provided by the congregntion for its own government. fu-
deed it is not cloimed thnt the oviginal articles were altered or
modified 1n the Jeast. Henco it is not improper to say that a

government nnd practice noi anthorized, was usurpation: of

course, therefore, theve things furnish no proof of the tuith of the
church, but ruther of a disposition to nssent in silence to what
war deemed immaterial in points of diflerence.

From 1815 until 1860 we hear of no difficulty in the church

About the last mentioned period a new church edifice was erected

by the congregation, which had increased in streogth and import-
anco. A pastor was wanted, and was called by the truatees. n
conformity with the articles on that subject, aud elected by the
copgregation, and go recorded on tha hnoks of tho cousiztory. The

clagns of the Dutch Church, in some way not disclosed, claimed

the right to yupervize the nction of the tru-rees and congregation
in these matters  They nssembled, appointed a committce to call
on the pastor to declare lns faith, and to submit town exXsmination
by the cluesis,  The winister elect declared his adberence to the
st.ndard of the congregation, but denied the dogma of the Duteh
Church on the subject of n limited ntoucinent ax promalgated in
the canous of the Synad of Dort, rnd refused to submit to diver-
pline on this point by the classis.  Wherenpon the commictee re-
commended the passage of o resolution by the classia, ¢ that a«
the clectivn was null and vid on nccount of unxoundness of doc
trines, thut the consistory proceed to call & pastor in aceordance
with the 1ules und conshiution of the Refirmed Duteh Chwrch
as though no call had been made upon the Rev. George W Smi-
ley.””  This resolution wav unnnimously ndopted by the clnssis

After this uction of the classis, the trastees enlied a congrega- .

tional meeting of the church, to consider the quextion of diysolv.
ing tho existing connection with that body. Immediate actiop
t iereon was prevented by ap application for an injunction to re-
strain the nction i this matter  The special injanction. however,
bemng refused, the congregation rensvemdbled purvant 1o adjourn-
ment, and on the 7th of February, 1861, did by a vote of seseny-
five to sixty. declare their union with the ctassis of the Datch
Church dissolved and at an end.

The complainants row contend that this vote was ineffectual to
dissolve the connection,
gation entitled 10 vote was one hundred and sixty, and that a
mujority of that sumber, viz: eigity-one in the affirmative was
necessary to effectual netion,  On the other haad, 1t i3 insistcd
that it was a coustitutional vate, there being a majirity of the
whole body present, and a clesr mmjority of that number veting
in the affirmnuve,  The learned judge concurred in the views of
the plaiotiffs, and ou the fiunl hearing grantwl the injunction
praved, vamely, to restrain the trustees of the congregation {rom
interfering with the authority of the con«istory -+ in the discharge
of their offices aud dutics, which by the faith and practice of the
Reformed Dutch denomination of Christinns, or by the usage and

practice of the First Reformed Dutch Church of the City nnd;

vicinity of Philadelphia, pertained to the consistary of said church,
and especially in the ofiice and duty of providing preachers,” &c .

ond they be required to keep open the church and its pulpt for’

such clergywan as may be selected by the con wstory of snud church
In short. the decree cuvered the whole ground—determined against
the dissolurion of the connection—the night of the trustees to eall
a minister, and the elligibility of a minister so called and clected
by the congregation,

The decree rests solely on the insufficiency of the vote of the
congregation thus tuken to dissolve the uwmon  The nghts by a
constitational vote to di-solve the union was admitted by the
learned juildge. T am at a loss to comprehevd bow it could he
denied iudeed. T do uot understand that it is by tho plamntiff.’
connsel. The union tn be formed by the act of vompetent parties.
LEuch ndmtted the other to he so, hy entening into and cogsum-
matog the arrongement. The offect of the umion did mot ipso

Thesc were Acquicsced -

Thay the whole number of the congre- -

Sacto extinguish the distinet existence of either  They were sepn-
rate badies w nmon, for an agreed purpose It was the compact
that heist them o wwon, nnd that dixeolved  encht remmmed as be-
fore  The article 1n the cnarter quote §, expresses this idea. by
dechiring it ta be the night of the congregation to umte with any
Chnistian denominntion whenerer 1t shall appear to be to thewr ad-
vantage It regands them i union or otherwise, to be what the
charter mado them, a distinct corporate bodg  The argument that
nxstmiiates the exercize of this right to the execution of a power
which becomer functus by execation, confonnds plan distincuons.
[t was a declared nght inhering ia the corporation to be exercised
like any other,  Such right as exigencies or chance shonld requiro.
No other limits aro put upon it 1t is utterly unhke the thing to
{ which itis compared  The very natare of a power ordinarily, is
to enahle one to do samotling 1or another.  When the act 1« per-
furmed the power is cxhausted. and the agent bas no further
anthority.  But the might of a corporation to act nccording to 1ts
discrotion whenever its intere«ts justifies, action 14 a general right,
and is not 1n the nature of o power It is pirt and parcel of the
franchise  But I need not elitorate this for the following cases,
all recngaize the right of diasoleing ecelesinatical ennuectine hike
this; Com ~ Green, 4 R 3315 Johnson v Tae Preshyteisan Cong.
ILW &8 9; Mdlerv. Gualle, 2 Dimo, 533.

The right to diasolve being eatahlizhed, the remaining inguicy
is whether it wag ¢ong itutionally effective 1o tars case.  Un this
powt, I think the learned judge erred.

Thare is a common law 1ule for the ascertninment of the senso
of public badies where no written rules exst,  Where s delibera-
tive bady i+ camposed of wdependent members, text westers and
judicial antharity unite 1 stanng the rule o be, that the majonity
of those who attend alter notice can eff-ctanlly net: Angell &
Ames ou Corp , 601, 302, 55 Willson Masicipad Carp , 66 To
thus effect i« Rea v, Whattuler, 9 B & C. 685 Tn Gorling v Veiey,
T Act & L 438 npnoish vate wig to be held by church wardens,
and the pacishoners in vestry assembled ; it was held that tihe
church wardena con'd lezilly nct on the premises if the pari-honers
did not attend, nnd if they dild attend the m oty wontd control,
A congregation iv a pablic b dy, composed of indefinite numbers,
“as much 20 a3 & manicipal corporation, nud shiould be goverued by
the sne rales.

But even if it be cluimed with corparations with definite numbers
of «harchnlders, the rule is alvw clear: there the majirity of the
whole being assembled. tho majority of the assembly is the con-
teallings power.  The maxim 18 ubt mojor pars, da tatum,” the
nbsent hemg supposed (v take aples and bewncluded in the greater
part; Grnt on Corp., 68 69, 70, and 153 Angell & Ames, 499;
Reg v Bmhiis of Ipacsck, 3 South 155 In the case of St. \Mury’s
Chuarch. 78 & R. Gibeon, J, subd that - where no specint pro-
vizon i3 made by the churter, the whole are bound by the deciston
of the mjority of the corporators present R0 in sub tance is
Jokason v Green. and this was the rule of the Roman law : ** reper-
turs ad unvers 8 q wod publice Jit per n yrcem parte

The rale i< oue of necessity. and neels no antharity to support
it. The vote iu this case was by a majority of the whole number
agiembled  This expreg«ed the will ot that assemblage as fully
in Inw asif every member hal voted iv its favor, 1f there was no
express rule requiring a different namber.  Was there any such
rule ?

When we veturn to the “harter, and the rules and regulations
for tho government of the congregation in search for »uch rule, no
anch rule is to be found  Awd it is a sigmificaut fact, that wheu-
ever a greater number than a majority is required, in other cases
it is provided for, and the oceavion stated. Rules in the election
. of @ minister, he wust be chioven by ¢« a majarity af the votes of the
!qunliﬁexl voters.”  On the dizsmissal of a ministes, ** two-rhirds of
| the nhole number” of the congregation wmust ngree.  To alter any
| fundamental article. > two-thirds of the members presest must
, coincide in the same ”
| Here we have tiree different rules applicble to threo different
1oceasions which may arise. but to no other, they are all special,

none of them touch this vote theretore, the rule of the comrion law
mast apply, for none other is provided, and whether the meeting
, be consilered as of indefimte numbers, or thit of a c's-¢ corpora-
i tio, tho rule of the majority of the aspects above stated gontrals.
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Art. IX. of the charter declares that the congregation has the
power of uniting with any denominatior: of Christinns twhenever it
shall appear to a majority of the members to be for their advantage.
Supposing this to be a rale regulating tho number necessary to voto
Jfor o union, it goes no further. 1t does not establish a rule on the
question of dissolution. It was wise to limit the power to carry
the congregation cut of its normal conditivis, for otherwise its .
faith migh* be subverted, and the church and the trust destroyed ; |
and it was equally wise to allow a greater facility of return to its
original status as authorized and fixed by its fundamental laws.
That condition would be presumed to belawifal, which tho condition
in a union might be doubtful. These were the reasons, I thiak, ;
jor leaving the rule special, applicable only to action in one direc-
tion.

It is clear, therefore, that no rule existed to require a greater |
vote to effect a constitutionsal dissolution of the connection between |
this congregation and the classis of the Dutel: Church, than that |
which was given on the Tth February, 1861. It was a majority of
the whole number preseut, who were a majority of the wchole mem- '
bers of the congregation, a lawful quorum. The court erred, !
thercfore, in my upinion, in disregarding the common law rule when |
no other rule existed to govern the case, and in decrecing the act
of dissolation of the date mentioned as unconstitutional.

2. The decree in this, the first of these bills, will now be noticed.
It enjoios tho respondents from employing or applying the
resources of the church to the support of any minister who shall
teach any other doctrines of faith than is junculcated by the
< Heidelburg Catechisin, as the saweisexpounded in its Calvinistic
interpretation, bring the interpretation given to the same by the
Synod of Dort,” or ang clergrman “not of sound dactrine with
refercace to said standsrd,” and not regularly ordained as required
by the charter and fundamental articles of the congregation, and
especially from employing as pastor the Rev. George W. Smiley.

The faith of a religions body can only be passed upon by the
civil courts, where incidental to a question of property. When a
vociety or church has acquired property, the law maintaing the
trust of it for the uses and purposes designed by the founders. To
ascertain whether the trust isproperly admivistered in arcordance
with this design, it often becomes necessary to inguire into the
fauth and practice of those claiming to be beneficiaries It is only
in this aspect that temporal courts have jurisdiction to have doc-
trinal points in thenlogy discussed at all. It is only for the pur-
pose of ascertaining the identity of the present use with the
original dedication, that it is allowed ; Atlorney Gensral v. Pear-
son 8 Mer. 352 Mdler v Gales, 2 Denio, 4925 Presbyterian
Church v. Johnston, 1 W. & 8. 9; St. Mary’s Church, 7 S. & B.
617.

This line of authority brings systematically befure us, it is sup-
posed, a certain point of this logical doctrine in the case in haad.
The trust property here is held for the use of a congregation, whom
fundamental articles require that its ministers ¢ must preach the
word of {od, and the doctrines of Jesus Christ, according to the |
Prophets and Apostler, and to the principles contained in thc’
Hcidelburg Catechism.”

Now I thiok it obvious, that what is meant by this declaration
ix, that the teaching must be the general dactrines of *he stan laxd;
those which harmonize with the views of Protestant and Reformed
denom.nations of the general doctrines of the Christian Church.
The dedication is in a general sense, and if peculiar Jogmas not
genierally received as clements in all Reformed Churches were in-
tended, they should have expressed or necessarily to be implied,
or they cannot be recognized, for there isnorule by which to prove
they were included in the Jaws, and taese fundamental articles
were fur an independent church. and union with any of different
faith was not contemplated  This being =0, a subeequent union
woukd not change the otjects of the trust. I graut a differert rule !
would hold had the trust been created with n view to the support
of religion or doctrines 1n cotnection with some <pecified denom-
ination.  Therve the 1ule <eems 1o e that the tias. will be admin-
wiered to the teoets of the latter Bat this was not the ense here
Neither was the dugma declared tu be esaential in the original
artictes, nor was the conncction neeessarily to be with a church |
which held it ard here this 1ule of admiwstration of the trust |
does not apply.

' had no effect on the principles of the congregation.

~ the City and vicinity of Philadelphia.”

There was no such designation, and tho congregation mizht
have remained independent indefinitely, and then its tenets wounld
be determinable only by its fundamental principles, as declared in
its wiitten testimonies and practices.  Did .ts voluntary union with
a judicatory of a distinct church org:nizativn change these funda-
mental principles? 1 think not, aud I think the object of this
connection was for the purpose of enristian association, ndvice and
intervention, in case of congregational dissensions in spiritual or
doctrinal matters only. Goverament was abdicated by the inde-
pendent church, and by not ono written ine nor word was it con-
ceded to the Dutch church.  But evenif that point were conceded,
and government allowed to the classis what was to be the power
and pricciples of the government? I candidly answer, I think
they were to bo those established by the wiitten articles of the
church, and the practice growing out of the faith of its members.
It cannot be seriously contended, that it lost its dustinctive charae-
ter by the union. To hold this would be to assert that union was
absorption, and that by the act the charch which I denominate as
the expellants, became 3 part of the Dutch church. As this is
rot claimed then, I hold that if all its characteristics were not
changed by the union, none were. They were all cqually vital,
and by all overwhelmed and absorbed, I repeat none can be claimed
fo bave been. Therc was no written consent or pratocol even
to that cffect. The original fundamental articles remained un-
cbanged—the change of r- mc however for whatever object designed
These must
stand, and this ceziroversy turns on them.

According to the rule already stated, wo inquire what were the
principles of this congregation in its creation and incorporstion?
By these the question mwust be determined whether there has been
any, or there is about to be any diversion of the trust property in
the employment of a minister performing the faitb, and called ac-
cording to the fundamental articles of the church es has been the
Rev. Mr. Smiley ? Let who will determine this question, the
synod or classis of the Dutch cLurch, the court below, or this
court, it must be by the tenets of the church when founded, or by
showing a clear change of fundamental principles.

On this point we may notice the fact before referred to. that the
founders of this church wero a portion of a Gernnan Reformed
congregation, whose staudard of faith was the ieidelburg cate-
chism. To whom had been preached its doctrines, independeatly
of and against the dogmas of ¢ limited atonement,” as held by the
Dutch church. The testiviony of Rev. Dr. Helfenstein, now eighty-
six years old, and the pastor of the German Reformed church at
the time of the succession, proves this; so does Heury Jordan,
one of the founders and eriginal contributors to the church out of
which this controversy has arisen; 8o also do Mr. Offerinan and
Mr. Benser. These ancicut witnesses all belonged to the present
church, and thiree of them assisted in founding the new. These
witnesses prove the faith and practice of the present church
That in the Heidelburg Catechism was taught the doctrines of free
grace and unlimited atonement. Not one word of testimony was
given by the complainants to disprove this. I have already said,
and the proof shows it, that the separation was not about any dif-
terence in doctrine, but only hecause those who left wanted the

. doctrines of their church taught in Eaglish for the benefit of their

cluldren.

That the new congregation bad no intention of changing its for-
mer doctrines of frith, is also apparent in the fact, that the namo
they assumed before complete organization as a church, was the
¢« Second Reformed Associstion:” second to what? Certainly to
the pavent chiurch which they deferred to as ficet wn that series in
Philadelpbia. Agnain, when incorporated, they adopted as their
corporation bawe, * The Evangelical Reformed Congregation of
Thispame was consistent
with an agreement an doctrine with the parent stock ; of itself,
howerver, this ouly amounts to a negative of any idea of a depar-
ture in doctrine.  But what is more to the peint and decisive, 1
think, is the question of present consisteacy of the church with the
dactrines of the chiurch as founded, are the fundamental articles
of the charch originally nuopted and never altered.

These adpt the Heidelburg Catechinm as a truc exposition of
Seripture, nu-l a3 the standard of faith to be taught by their nminis-
ters, and to be snbseribed to by the eldery, who with the minister,
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have the spirttual concern of the congregation in charge 53 a |

church session,  Witnesses, wniters, and judicial decisions concur
in saying, that i this form, and without the doctrine of n limited
atonement being considered an element, 1s the Heidelburg Cate-
chizin accepted us the standurd of faith of the German Reformed
Church,  Testimony of Rev. Albert Helfenstein, =ermon of Rev
Dr. Bomberger, of German Reformed Churel, in Race Street, 1860
(The OWd Puaths, by J. F. Berg, 1845 ) Miller v Galle, 2 Den 492
Lrrors and Appeal, New York ; Marcusley Ree. Vol. 4, p. 179,

This catechism, it thus appears, admits diversity of belief on
minor poiuts of faith.  * The main design of franing it,” says Dr.
J F. Berg, (The Oid Paths, 1845,) * was to present the great
truths of the Christian faith in such & manner that «ll really coan-
gelical minde might harmonize in the statement. Itis believed that
1t can be rejected by none, excepting those who repudiate the
essenteals of Christiumty This isa truthful presentation [ tiiok,
and may stand for the substance of what numberless preachers
and writers have said in vegard to it.  Now it is evident thatifa
purely German Reformed Chureh had by fundamental articles
declared the Heidelburg Catechism as their standard of faith, that
the dogma 1n question would not have thereby been necessarily or
essentially any portion of the staupdard. Reasonable minds, in
view of the pructice of that cliureh, will concede this. Who were
they that founded this church in question, and declaved this stand-
ard ? They were members of & German Reformed Church, brought
up in its faith and practice, and although they separated from the
parent church, they did not separate from its faith. Weareto
find the oljects of « rrust in the faith and principles of the caciety
for which it was created, say Attorney General v. Pearson and The
DPresbyterian Churck v. Joknston, (sup.) We have it proved and
ascertained here os clearly as o fact was ever proved, that the
members of the original associntion and congregation were German
Reformed.  We must desert seitled Jaw, else interpret the Yanguage
of the fundameuntal articles wu the hght of the faith of those estab-
hshing tham, and that was in the German Reformed view of the
standards  If that, then, was its origin, it is no diversien of
the trust funds to continue the propagation of the faith of its
fuunders.  The presumption that they founded their church in
their own faith and practice, and that their language means that
nothing but the clearest evidence of renunciation or alteration
should b allowed to overthrow it. It requires clear and unam-
biguous words, and by 2 msn clearly competent o make n will,
before we can believe that he means to disinberit thoee for whom
he ever laboured and well loved.  So it matters of faith, conscien-
tous men adhere as firmly to tenets behieved to bo truths, as they
do to their natural affinities.  The evidence must be clear to induce
a belicf of an entire change in cither case.

The Vice-Chancellor, Hoffman, whase opinion was affirmed in
the court of Errors and Appeals, in Muller v. Galle, (Sup ) agrees
with our case exactly. He says, “here, then, is the only stand-
ard, (the Heidelburg Catechism) to which the doctrines of the
church is referred—by whick the adhercnce of o paster aud a con-
gregation is to bo judged; and I find all the pastors, whose ad-
wission is considered an intrusion, teaching this cntechism. If
they teach it with an Arminian construction, 1 carnot interfere.
It is not established that the property was to be held for those
otherwcise interpreting w.””  Neither in the faith nor practice of the
founder of this chureh, norin the words which they use to declare
its standard, is there a sylluble fairly construed which proves the
position of the complisinanty, that the dogma of the Synod of Dort
was to control the wterpretation of the catechism. Inherently it
does nut The eatechism iself, history informs us, was the work
of divines holding divers views inregard to the atonement.  Fred-
crick 11, Elector of the Lower Protectorate, caused it to be
writen, and 1ts principal contnibutors were Zacharius Ursinius, a
disciple, we behieve, of Melancthon and Caspar Olivcapus, of Cal-
vin; while the E'cctor himself was known as a Philipist. Dr.
Mayer in bis History of Religious Denonnnations in the United

States, 344, puints to this fact, as the reavon why the doctrine of |

n limited atoncinest as tavgnt by Culsin, and forty-four years after
the promulgation of the catechism was announced as a canon of
the Low Dutch Refarmed Church of the Synod of Dorg, is not con-
sidered an cxsential clement of faith, by those whose standard is
the Heidelourg Catechism.  This being the proof by the witoesses,

writers, aud historiang, we arc to regard 1t as clear, that the
Hewlelburg Catechism is a standard of fuith for those of the Ger-
wau Refurmed denomnatiun, or any others who adopt it generally,
aud without qualification—without obligation to believe in the
Calvinistic or Arminian view of this mysterious and utterly
un-olusble question by human capacity 1 therefore adopt the
conclusion of the Vice-Chancellor in Mudler v. Galle: 1 find it,
(the catechnsm,) susceptible of our Armiuninu coustruction. If it
never receives such construction, I am not able to say that the
will and intents of the founders are thereby violated,” and [
can cordinlly agree ian seumtiment with Gardiner, President
of tho Court of Errors and Appeals, in the same case,
that if any class of Christians believe that spiritaal blessings
flow only in a particular channel, they should clearly and expli-
citly make this appear, before others shali be compelled to
accora in that belief; :f not, conscience and right of con-cience,
may be infringed upon, and rights of property be abandoned. The
majority of this congregation will be in this category, if this decreo
be afinmed.  They must either st under the teachwgs of a doctrine
not agreeable, as they think, to their Christian standard of futh,
or go hence and seek a more coungemal association elsewhere.
They ask only that on this point, that the Calvinistic intrepretation
of the catechistn be omitted. 'fhat itz more enlarged and benifi-
cent Joctrines of salvation be taught, leaving individuals the free-
dom of coascience on peculiar dogmas uanteammelied. I say
peculiar because the doctrine in question i3 very far from being
unchallenged in the Christian church in its largest sense, or in its
Reformed and Protestant sense. I am in no wise competent to
express any opiniom of its Seriptural character, and as a judge of
civil judicatory it does not become me to do so, but I may say that
in the present age of the world, it is not, I think, a fundamental
article of faith in anything bke a majority of the Protestast
churches. It is therefore, the more improbable that the church
tiere intended it sheuld be an article of faith with them. It is a
settied principle that the doctrine of the founders of a religous
trust will control it. When that principle is to be yielded, 1f it is to
be, then it will become more cummon than ever hitherto. to divert
trusts, and carry off bodily congregations and churches from their
original faith. A fraternal connection for the purpose of Christian
assocition and advice between distinet but not altogether incon-
gruous bodies, an assim lation ir name, but in nothing el<e, may
be sufficient as a general rule for such purpose, but when the
wrong is disclosed, 1t wiil be no less a wrong because it may have
been accomplished by very gentle means. [ think the controlling
majority of this church will belong to this predicate, if these de-
crees stand. It will be a vain effort to procure a dissolution of the
connection, if it must be nccomplizhed as required by the decision
below. New members, abscntees, an? those otherwise opposed,
will pretty certainly defeat the required majority.

I am of opiniou, therefore, that the classis have no jurisdiction
to declare the election of Rev. George W. Smiley null sod void,
aud direct the consistory to call & pastor in accordance with the
rul>s xud constitution of the Reformed butch Church, as though
no ¢all had been made upon Rev. George W Smiley.—Res. of
Classis.  Decaute the Rev. George W. Smiley had been, and was
called and elected by the church, in accordauce with its funda-
mental articles, which have never been changed or altered. And
breause the Rev. George W. Smiley did behieve in, and proposed
to teach, the Heidelburg Cateclism, which was the standard of
faith declared by the church.  And further because it was not at-
tempted to he proved thathe propo-clte tesch itin a sectarian, or
in any but its general Chnistian sense; the on'y proof being that
he refused to teach it in accordance with the canons of the Synod
of Dort.  He was, T think, exactiy within the only standard of the
church which ealled him, in all these particulars.  This decree of
the court below affirms the retion of the classis, aod thus, in my
judgment, is the trust eampletely diverted from ite origioal pur-
pose. It hus not been shown that the fundamental articles of this
church have been nbrogated, altered, or have ~eased in farth and
practice to be the expouents of the sentumente of the congregatiotn, :
if this be not @, then why arc not proceedin~ . in accordance there-
with constitutional, and :f constitutionsl waere 13 the nuthority
to overrule them 7 Having no constitutional authorizy o it, the
exctreise is essentially desptic.  These articles not oaly proside for
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acall by the trustees, and nn ¢ ectt B oy the coogregation of a ttf, provid =4 the real question in controversy between the parties,
mintster, bat for lis disnicaal by auact of the cogreganon; [ that s, the title to be tried, remaining 1n sehstnee the «ame, a3
cwant comprenend, therefove. the right or necesaty for interte- in the case of cesfur que rruly suing by mistake mm g own pawo

rence by the court, nnless it were clesrly ~hown that the mimster
emp'oyed was v employed 1n direct viol ition of the charch rules.
s0 empioying lum, which bas aot ieen done here.

The willingness ontny pi-t of thy nmster elect in this cazo to
tench the Hendelburg Catechisim in its general sense, {and there is
ncither complaint nor prout 1o the contriry, except s refusil to
deliver it in n Cilvinistic ~ense, which does pot prove n detarmima-
tion to preach it in an unscriptural sense.) 15 ex.ctly the sen<e
winch wo n3 jndges are tonize of it.  Its general Chrietisn senso.
In The King v Woals on, 2 St. 837, which wis an indictment for
blasphemy, (1n denyiog the mericles of our Saviour.) thero tho
court would not sutfer 1t 1o be doubted, whether to write agtinst
Christianity mm general was not an indictable offence and pumsh-
able in the temporal conrts.  Bat * they desired, howeser, that 1t
mght bs taken notice that they Iad the stress on the word general
and did nutacindo disputys nmang fenrned meoun upon controverted
points "  Losd C J. Ravuovwp, in Fuzgillon’s Rep of the xame
case, p 64, saul, *¢ wedo nat meddle with any diffecence of opin
and we wuterfere anly when the very root of Christanty itself i<’
strack at, ag it paunly 13 by thiy allegarical =cheme. The New.
Testament and the whoie relation of tle life apd miracles ot Chrer -
being denied ” H

1 anuk uns shoull be our rale otherwize we are thrown with
the comesty of the schoohinea a< to whit doctrines nre or are not
expluned 1 8 propared system  Itis out of supposed smphed doe-
trines, the contruversy hero urces, It is vot expressed in the
catechi=m, norin the fundamental articles which expoual the trast,
apd it 13 not wnoag & arge portion of the Christian world a doe-
tring of tire B ble It is a disputed point, and we should ot say
that iv an es<ential eiement 10 the futh of this chureh wheun it is
not ~o expressed, and <tisding as it has ever stoot, and will ever
standd, 1 rock in the ocean uf polemics, tar ahove and beyond the
reach of mana to comprehend—1io prove or disp-ore. .

I would ¢ r thexe and many otber reasvns thewmselves apparent, .
reverse the decrees in both these cases.

MONTHLY REPERTORY.
COMMON LaW.

EX SixgrEros v. WiLntamsow,

Treepazs— Cattle damage fensavt—Closes unfenced.

It is a general principle that legal remedy by act of the party
cannot apply to an jujury, the nataral consequence of the act, or
detanlt, of the puty agmed.  Aod this prineiple applies to the
right of distrmnmung darages feosanf, the eattie of the owner of ad-
jounng iand  Tuerefore it entile of one awaer get into the fand

nstead of the trustees

C. P, Warts v, Limrveir.

FEovlence, parol, to vury writlen agreement.

Wkhere by a written agreement, the defendant agreed to assign
te the plantilf a farm with immedinte possession, upon the same
tesms as be beld of his landlord; but at the ume of the mnking
of such agrecenent , an oral ngrecnest wis enteced mto between
the ptuntff and defendant that the written agreement spould bo

_void 1f the tandlord retused to nusign.

HHeld, in an action for non-assignuient that the oral agrecment
was admissible, as it is in annlogy with the detivery of n deed as
an escrow, and neither varwes nor covtradicts tho writing, but
suspends tho commencement of the oblig dnn.

CaLtow v. KrLsux.

Ineurance brok -r— Authorily to receive money

A broker having effected an jusurance in his own namo on
beblf of his principal had the policy left in his bands for the
purpose of his receiving the proceeds; and having upon advice of
the loss plelged the poilicy with another broker, vbtaived an
advance thereon, recived as on account of the loas.

Held, that the latter might retain the amuount so advanced, and
that the prine pal could not recover it frow him, but must resort
to bis own breker for it

CoP.
Amendinent at nisi privs—Common [, 1o Poocedure Act—Ilusband
and wife-=Non ynnd-r ot wife.

Whoro & defemlant 13 sued tor zood« snppited to the wife befure
marsiage, the record caupot be amended at the trial under tho
Common law procedure act by the serton of the wifc as u co-
defendant.

GaRRARD v. GIUBELEI.

EX.
Neghgence—-Contractor—-Pulling down houses—- Liability of employer.

Witere 2 person employs a builder to take down his house, the
hutlder aod not the employer i- liable for the consequences of o

negrect of any ordinary precaution, such a8 shorivg seaffulding
or the ke

Bureer v. Huxter.

EX McCaxce v, Tue L & Xo W, Rannway Co.
New Trial—Damage—Evidence-— Esteppel.

A pnerson seading horses by railway, having signed a document
H 4 ¥ \ 4

of the other, through the negiect of that other te heep up u fence declaring that their value was not abore £10 each, nmnl nl<o agree-
dimiding the lands of the partics, and then steay wnto another clove g that they shouid be carrred at s risk. and he having vued
of g, he cannot distinin them damaje feusani aud 13 liable 10 them for mjuries to the horses caused by defects in the eartinges,
uction for so doing. not mentiomng the document in lus declaration, to which they
ou!y pleaded puy ment into court

Ietd, that the declaration of value was not part of the contract,
£ that the jury or the court, in their place might look at it as

Iractice — Motion for new trial— Atfidavits— Exiabate. limitsug the damages recoverable.

On mation for a new trial «a the ground of curprise, material _ \d wemble, that the proviso added, even if part of the contract,
docnments on which the <urprise saggested tarnx, should he did not qualify 1t as 3 condition, s0 as to reqmirs a demal of the
anuexed to the affi lavsts, and .f not they cannot afterwards he Contract to cnable the defendants to shew it. and, theretore, that
. it might be looked at even under the plea of payment into court.

LX. Braxwarn v. Feros,

suppiied.

Braxs axp Oroers v. Doxe. CHANCERY.

EX.

Y — Pr. — ——Amendment—_i names of parlies
Fectment—Frachee—Tniat as i)h:mh_ﬁf:.” idding e of pactie M. R. In re Carpw's EstaTth AcT.

In cjectment the jnige has power, at the trial, to amend the Judgment—Considrration  services rendered — Ihstinction  betwceen
writ by adding the nimes of partiex aspia niiffe, 1o whom the legal prefesstonal and non prof sswonal persons. .
extate appears o be vested (if they consent to he added) even  Where a non-professional person claimed s benefitund ra julg-
although it appears that the party who ongnally sued had no ment contesved nand given to hum by another, upun the ground of
right of action, (8o that there 1312 cJect o substitution of plain- services rendered by him to the latier, the court held that the




1862.]

LAW JOURNAL.

hutden of proof as to the cousideration, lay on the former, and "V C. 8. Jatncky v. THE ATToRA LY UENEZAL,
thnt as he hnd fuiled to prove the consderation for the judgment, .
Jns cluim must be disallowed.

»

| Wul—Construction—-=* Herein’® v will extending to Codicrl~Resid-
i uury ** property” cul dotwn to ** pure personialty.”

Testator, atter giving legacies to chariues aud individualy,
directed that the residue of moutes to atise hy sateand conversion
of his real and persoaal estate aiter p.yment ot debts and the

“fegacies ¢ herein’” mentoned, should be divided between ceitaip
chnrifies, and that such part of hix estate ns charites could uot
Whero in an administration the perconal estate is insufficient to " take, vhouid be first npphied w pyment of legacies ** bercia men-
pay the debt in tull, an equitublo wortgagee, who i3 also a sineple | oned” not given to chiuritivs.
coutract ereqditor in aespeet of the same debt nud whose securtty . By n Codscit be revoxed the residuary bequest and varied the
is also weufficient, is entitled to prove tor and tuke a dividend agounts of chantable legacies and atter p yment of fururnd,
upon the enare debt for the tune being acrually unpaid, notwith  ge, expronses, aad legacies nngot subsequently wake, gave the
standing that the secunsty Las been reialised by order of the court, yesdue of lng propeity o chatities
and the proceeds have been cairied on to 8 separste account 0 Held, that i the ¢onstiuctivn of will and codicil as ne ingtru-
meet the mortgage chiim.  But such ereditor wust not, ulumate'y ment, the divection in the will extended to the codicil, and that
receise more tuan twenty ~bulliugs in the pound fiom ali sources. '+ property™ must be cut down o * pure persoualiy.” .

V. C.8.

Mortgigsr aad Mortyzger— liidond of tnsolvent estate— Rule where
securdty msuffictent.

Ruopes v WnoxLAY.

N |

V.C. 8. Re GreeEvwoon Trrsts. (LG

Wull—=DPerind of eseertmmng clase—Next of i, “accurding to statute Specific perforsnance—Public company—Applheation for shares—-
of distributions” ~ Jont tenancey. Qu dified accepeance— Demureer— Practice—Jurnsdictiwon.

Tue OriestaL INLaxp § N. Co v. Brigas.

Bequest after the termination of a life estate to ‘“such pervons The court will vot enfurce the specific performauce of a contraat
ae +hull happen to be my nest of kio, according to the statute of consttuted by a prupusal on one zide apd sn acceptance on the
disaibutions of wtestate’s effects. other, ualess that proposal is unqual fied nnd uncondiaonal,  Ac-

1114, that these persous took who were pext of kin st testator’s cordingiy, when B had winitten to the directors of u company,
deatb, and did so as juiut tenaots. | applying for an allotment of certun shares, and undertaking to
«ign the articles of association, and the secretary of the compnny,
vin reply. bad informed o by letter that the directors bad allat-
V. C. W, .ted him the shares, adding that ihe articles of as<ociation mu-t be
Will—Deviae of legal fee to Trustess— Equatable reversion on farlure ! wigned, or, in detanlt chareaf, that the shares woull be forfetd,

of Guft jor remotencss—Descent not broken. “and a bill was filed bp the company ugainst B., who had dechned

Resid Ward « e d . terest | 10 180 the artictes of association, stating the alleged contractand

ssiduary gift— Wor lep"l:l’/ 0es 1ol pass reverSonary MleTest s o eq oYy that B might be compelled to sign the saud aitidles, and

A ';‘ "“1 “y— oswl“‘“ tratres. ¢ wl "such s oceptance of the shares &« the court might think necessary.
testator devised real estate to three trusiees, one of whom was

. © v A ) A demurier to the bill was altowed
his heir at-law, and be directs that during the hives of Ins wife, In allowing such o demurrer, althongh according to the present

his dnugbters, nud their husbands, the incore should be applied ' practice the court could not give lenve to smend the bill, yet in
tor the beudfit of those persons aud their children, and when those acder that the allawance of the demurrer might not atfect the
persons should be dead, the estute shouid be sold and the proseeds right of the plaintiffs to maintain noother bill alleging a sufficient
drsided amengst s grand-children.  The devise of the corpus bad * contract, the order was without prijudice to any uwew bill that
been held to fuil for remoteness. ; the plaintitfs might file.

1t was now beld that assuoung the legal fee to bave passed to - Sundle, the court would have jurisdiction to enforce .. contract

the trustees, the descent was not broken so as 1o create 2 neW of thus deseription if it were in vther respects a binding contract.
resersion, but that the her-at-law took the old estate ; and further

that the character of thix equitable reversion was not affected by
the devise of the legal fee to the beir as trustec.

The ber-at-law, ¢ as to all the rest, residue, and remainder of ——
his personal estate and property whatsoever and whoresovver,” i Thye Law orF MERGER A4S 17 AFFECTS BEsTaTes 1v Laxp anp
after panyment ot debts, &c¢, gave and begueathed the same, &e. atso Cnances teos Lasp, by Charles J. Mayhew, of the

It wuslhcld that tlxoirt-vffsxn-xn }v'hicll hcfinhcrizcd from the first, Tuner Temple, Barrister-ut-Lusw, June 1861,
estittur does not piss hy this residaqr 3 .
¢ it ;’,e,..g nn..gi,i .1,,31 the heir-ut fy:“% had so dedt with the!  Thisis the titleof o small but useful volume published by the
Proaperty ax to crente 4 wew resersion i bimself, 8o th it his ssters | 'f‘f“'k“““'" law i;(-ntlfsellers and puobshers, V. ound R. Sievens
of the whele blood would nherit in preference to his brother of . Suns and Hayne, 26 Bell Yurd, Lincolu’s inn, Londun, 1861,
the balf blood, an enquiry was directed whether there had been ! Fhe nawe of that eminent firm is almast in itself & guarantee

Bucuayan v. HagrRisex.

REVIEW,

such dealing as would amouunt to & possessio fratres.

V.C W, CrresswerLy v Haixgs.

Vender and purchaser—Dygii-ulty caused by uncoundnrss of mmd of

vendor—=Suré fur specitic performancs—Costs

Several owneis of shares i n copy-hold estate agrevd to sell it,
the purconse money was wade payatle by instalinents, and the
surrender of the premises by the vendors was, by s.rangement,
delayed until the whole should have been pad.  Betore the Tast
instalment was payable, one «f the vendurs beeame of unsound
toiud, but was uot found luaatic by inquisition. Thercupon a bull
for specific perfurmance of the contract became necessary.

It was held that, as the delay of the surrender had heen for the
coavenience of both purnies, there ought to be no costs given ou
erther side, up to the hearing.

|
;by Mr. Preston. It must, bowever, be borne in mind, that

that the work bearing the impress of the firm is all thav it
i professes to be.  Much circumspection appears to be used
hofore the firm undertakes the publication of any work either
pemadl or great. Such has, at all eveats, been our experience.
* Ihe book before us ts oo exception w the rule.
: The author, in his preface truly remarks that the legal
jdoctiine of imerzer is one of the niost curas and subtle 1n
-our system of Jurisprudence. The ductrine applies as well
it estates in land which merge by their union in the same
person as to pecuniary charges which may be gither lost or
kept on fout according to the wde adupted in transferring or
dealing with sbem.  The author de s with hoth branchos of
the subject in o succinet and ablo manner.
He «tates that the chief object of the work is to present o
ro-arrangenent, in A concise furm, of tiie matenals compnied
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ginco the publication of Mr. Preston’s able work, many im-
portant alterations have been made in the law of real property,

rendering necessary corresponding alterations in the views
expressed by Preston—these Mr. Maybew has not failed to
noticn. His work is not only more recent than Preston’s work,

but because it i3 more recent is more reliable than that work.

The work is divided into two parts. Yart 1. is on Merger
asg it affects estates in lund. The following are its contents:
On the objects and origin of Merger—Eetates in fee—Ystates
tail—Estates for life—Estates for'years. Part IL.ison Merger
of charges upon land. The following are its contents: Asto
tenants in fee—As to tenants in tail—As to tenants for life.

The volume is emall ; its execution is neat; it is carefully
written. We can safely recommend it to the patronage of our
readers.—Eps. L. J.

Messrs. Rollo & Adams are the agents in Toronto for the
sale of tho work.

Tne Norta Pri1ist Review—Tne Epinpurcir, Tue WesT-
MiNSTER, AND Tue Loxvon Quarrterries.—The last numbers
of these several standard reviews are received frum the en-
terprising publishers, Leonard, Scott & Co., of New York.
The first rnper in the North British, ** Ilistory and Philso-
phy,” deals with Br. Goldwin Smith, Regius Professor of
Modern History in the University of Oxford, in no measured
terms. 1is writings are reviewed and his talents weighed in
a fearless and wo think truthful manner. 'This gentleman,
who is constantly writing on something, and of late has
written a good deal about Canada, will not feel flattered Ly
the paper. e is one of tho ** busy bodies” who recently
have done so much towards destroying the good feeling hithertv
existing between the mother country cad Canada. Wae cannot
therefore do beiter than give an extract from the paper before
us in regard to him. Speaking of his lectures on wmodern
history, the Reviewer says—

"T'hree of those discourses, specially on the * Stady of Ilis-
tory,” are devoted to av exposition of the theoretical views of
the writer on the mode of iuvestigating historical questions,
and on the manner in which histurical inquiries ought to be
conducted. These lectures, which should have contained at
least u tolerably satisfactory discussion of the various aspects
of which the question essentially consists, are deficient alike
in close analytical skill, and in that comprehensive handling
which cne might naturally have expected from so high an
authority as an Oxfurd professor. But to do these discourses
Jjustice, they are written in a most engaging style. They are
often brilliant, always luminovs, frequently energetic. The
argument is conducted usually with wonderful furce, often
rising into eloquence, and with a power and beauty which
almost atones—if anything could atone—fur che absence of
those more recondite qualities in which they are conspicu-
ously deficient. The writer is obviously a8 man of 2 vigorous
and eultivated mind, a lively imagination, and an enthusiasm
aund fervour of spirit which oftentimes burries him into elo-
quence. But there is false cloquence as well as true.  When
he gets hold of a sound argument, he sends it home admirably ;
but when 8 false one comes in his way, he bestrides his mock-
Pegasus liko a veritable rhetorician, and caracoles it outin as
jaunty o manner as the most veritable villago orator. 1is
mode of putting a thing is so exceedingly clear as sometimes
to be chargeable with apparent shallowness, where no such
accusation can legitimately be made against him. Depth and
clearness are not contraries. e often invalidates his reason-
ing by starting with 2 false assumpiion, or by allowing some
lurking error quietly to take the place of truth in the progress
towards the conclusion. This arises, in wmany cases, from
defective observational power. le can depict a grand scene
much better than a simple vne, whero more heed 1s required.
To tell a simplo story simply, needs very peculiar gifts. 1e

mirable little bits of writing occasionally turn up in those
lectures; but they are too frequently marred by to much
rhetoric, by too great an anxioty to cay something impressive,
when nothingreally impressive can be said. They are exceed-
ingly rash besides. Wero it not for the elegance of his mind,
and the obvious delicacy and moral beauty which he throws
into almost every picture which he draws, we should be in.
clined to describe him as a wild bull let loose among a field of
diligeat cricket-players. e runs right amuck at Comte, who
deserves a goring ; he trips up Mr. Mill; he is in the neck of
Mr. Mansel; he sneers contemptuously at poor Buckle, and
has a thrust at Mr. Darwin,—always annonymously and in
nearly as many words ns we have occupied in the telling of
it. IToslashes the men of science, and pities the moral phi-
losophers; he denounces the necessitarians, and triumphs
over the *“ positivists.” Now, even though all those acts wero
quite legitimate and praiseworthy, Mr. Goldwin Smith has
gone about the matter in 50 reckless a way, that we fear that
he has brought s nest of hornets about his ears, that are likely
to dv more than buzz. Yet he has many excellences.

Mr. Smith says much on the philosophy of moral conduct
and character ; much also on a more sacred subject—theology,
which, with all due respect for the Professor, bad much better
not have been said. The fervid escited way in which he
plunges and flounders alout in the Lottomless snaces of thoso
tracts of knowledge is more amusing than edifying. After
belabouring the ethical philusophers soundly, Le asks them
the question, “Is it not rather in character than in action
that morality lies?”” and we Lope that he will get a decisive
answer to his question, though probubly not one quite to his
mind. Would it not have been as well if Mr. G. Smith had
taken the trouble of acquainting himself with what ethical
gpeculators had written, before he began to maliga them for
an omission which turns cut to be nu omission atall? 1o
shouid recollect that 0o man can make any progress in moral
inquiry who is always looking into ** society” for his examples
of moral life. Unless he has the power of silently taking to
pieces the fibres of his own heart, he never will be able to go
into & erowd to gather up illustrations or modifications of hus
pre-establish=d theuries. Morality 1s liko anatomy; thereis
no progress to Le made in it, in the first instance, by mingling
pight and day with crowds of human beings, seeing them in
all manner of postures, and in all surts of moods : Lut let either
one or the other of those inquirers get into the inside of aman
for a time, after he comes vut—armed with his knowledge of
bone and muscle, of Lluud-vessel aud nerve-centre, of braio
aud limb and hand, or of iustice and unfairness, of joy and
sorrew, of escitement ana equanimity—take bim into a crowd
and see then what he can mako of it. But patient observa-
tion, we remarked a little agy, is not one of Mr. Smith’s best
qualities. Where ** essence of morality” lies, he confesses at
last, * history must wait to be taught by ethical science.”
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is not & profound reasoner, though 2 very vigorous one. Ad-

8. P. G —Unde: ¢ Division Courta.”



