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12th Sundoy after Trinity.

Clerks and Deputy-Clerks of Crown and Master
and Reg. in Chan. to make guarterly returns.

18th Sunday after Trinity.

Last day for Reg. & Mas. in Chan. to remit fees.

19th Sunday after Trinity. Law of England
introduced into Upper Canada 1792,
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All Hallow Eve.
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LAST AMENDMENTS OF COMMON LAW
PROCEDURE ACT.

The Ontario Statute, 34 Vic. ¢. 12, has
effected some changes in the practice, upon
which it is now our object briefly to comment.

The repeal of the sections in the Common
Law Procedure Act requiring the order of a
Judge to plead several matters, and the exten-
sion of the powers of the County Court Judges
in certain interlocutory matters in the Superior
Courts, have arisen, we suspect, out of the agi-
tation of country practitioners, who desire to
reduce their agency fees. No doubt the former
practice as to pleading occasioned needless ex-
pense in sowme cases, where no cause could be
shown to the allowance of the several matters
proposed to be pleaded, or where a consent
was given to the granting of an order. We
think that the evils intended to be guarded
against by the former practice will be suffi-
ciently provided for in section 8 of this Act.
Whenever pleas are seen to be. embarrassing,
or frivolous, or founded upon the same matter,
practitioners will always be astute enough to
get relief under this provision.

The power conferred upon the county judge
of changing the venue in actions in his court,
we regard as a most beneficial change in the
law, Where the cause of action was transi-
tory, it was competent for a plaintiff to sue the
defendant in any County Court; and we have
known instances where most vexatious litiga-
tion has been instituted by a plaintiff choosing
a county remote from the residence of the
defendant’s witnesses. . One of the leading
rules now observed by the courts in regulating
the place of trial is that, as far as possible, a
matter shall be disposed of within the juris-

diction in which it arose: Jamss, V. ., in
k4

Baker v. Wait, L. R. 9 Eq. 105; and, see
Levy v. Rice, L. R. 5 C. P. 119. Under the
old practice, a defendant in the county court
had -no possible means of relief, unless he
could persnade one of the superior court judges
to grant him a certiorari, as was done in Pat-
terson v. Smith, 14 U. C. C. P. 525.

We incline to doubt whether the Chamber
business in Toronto will be much lessened by
the extension of the jurisdiction of the county
court judges in interlocutory applications.
Great confidence is felt in the decisions of the

- gentleman presiding in Common Law Cham-

bers, and the uniformity of decision secured
by coming before the same officer in all such
matters, will counterbalance the facility with
which such applications can be made in the
country before the local Judge. The result
will be, perhaps, that all consent applications
will be made to the county judge, and all con-
tested motions will be disposed of, as before,
at Toronto.

The provision as to obtaining an order to
replevy before a county judge, is likewise a
benefit, for in many cases expedition is of the
essence of the reliefr We have known valu-
able articles to be eloigned during the delay
occasioned by an application to the Superior
Court Judge. '

The seventh section of this Act changes the
law in actions against officers for an escape.
It is a copy wverbatim of the English Statute,
5 & 6 Vie. c. 98, s. 81. In fact its effect is
just to leave the Common Law as it was
before the statute 1 Rie. c¢. 12, which was
held to give by constraction an action of debt
against sheriffs and other officers of like powers,
in cases of escape from final process ; Jonesv.
Pope, 1 Wms. Saund. 88. The change is a
beneficial one, for it does away with the cast.
iron rule, that the precise amount of the ori-
ginal judgment shall be recovered against the
sheriff, (Bonafous v. Walker, 2 L. R. 126), and
enables the Court and jury te deal equitably,
by proportionig the damages to .the value
of the custody at the time, and to the wilful
misconduct or unwitting error of the officer in
charge. As to the mode of estimating the
value of the body, and so fixing the damages,
refer to Swvage v. Jarvis, 8 U. C. Q. B. 831 ;
Kinlochv. Holl, 25 U.C. Q.B. 141; Macraev.
Clark, L. R. 1 C. P. 408. And as to the
mode of procedure in ‘such cases in a court of
equity, see Moore v. Moore, 25 Beav. 8.
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.The 2nd section of the act as to the costs of
issues following the finding is a repetition of
part of the 110th section of the Common Law
Procedure Act, and adds thereto a new provi-
sion, allowing the judge who tries the cause to
certify against the allowance of such costs.
This is perhaps not so much a new provision
as a restoration of the power conferred by 4,
5 Anne, c¢. 16 s. 5. TUnder this statute the
cases show that the judge might certify even
after the taxation has begun; sce Robinson v.
Messenger, 6 A. & E. 602, and Oobbett v. Grey,
4 Exch. 729.

In our next issue, we shall review the re-
maining clauses of the Act.

Why is it that Courts of Appeal are always
so unsatisfactory ? The following growl comes
from the antipodes. The Melbourne Argus
says:

Tre Joprorar ComurrTer,—What 'we have to
consider is whether we shall finally settle our
own appeals or send them to England. The an-
swer to this question really depends upon the
improvements that can be effected in the Judieial
Committee. If our appeals can be promply des-
patched by such a court as one of the two highest
courts in Engiand ought to be, we should feel
very little inclination to attach weight to the
reasons urged in favour of a local tribunal, But
there is no doubt that a strong feeling of dissat-
isfaction with the present machinery for finally
disposing of eolonial appeals is rapidly growing
in this couutry. It is too bad that the most im-
portant cases should be left untouched for two,
for three, or even for four years, When at length
the time for hearing arrives, there is no security
that a court will be formed such as the colonies
have a right to expect. A couple of retired
Indian judges, an ex-Chancellor of Ireland, whose
physical infirmities necessitated his retirement
from the bench of that country; perhaps, if for-
tune favours us, a law lord or a judge who has
contrived to steal an hour from his own work'—
such are the usual components of a Court whose
decision in all colonial. cases is final and unchal-
lengeable. We earnestly trust that
neither pains nor cost will be spared to provide a
fitting organ for the greatest appellate jurisdiction
in the world. We look, therefore, with the deepest
interest for the news of the promised law reforms
of the Lord Chancellor. All that we ask is that
our suits shall be decided by a fully-organized
English Court, and not by some stray legal casu-
als. We think that the colonies are worth the
salaries of three or four Judges, even if the

expenses of the Court should mount up to £20,-
000 or £25,000 a year. Such a sum does not
seem unreasonable for the dignity aud efficiency
of the oldest jurisdiction in the kingdom, and
we may fairly add, the greatest; and if England
is so poor as to be unable to provide for the due
performance of the Queen’s primary duty, it will
be well worth our while to contribute towards a
Court which shall be fit to advise the Queen how
to do right towards all her subjects who dwell
beyond the limits of the British Isles, =

SELECTIONS.

THE LAW OF DISTRESS.

It has been said that no subject has given
rise to more legislation than that of distress:
8 Reeves' English Law 555 n. (lasted.). We
may safely atfirm that there are few branches
of the law in which legislation is more urgently
required. We need hardly remark that this
state of things is a perfectly natural result of
our system in framing legal procedure. In-
stead of inventing an original remedy, we
usually prefer to give a new scope to an old
process. Instead of revising the details of
such process, we leave them untouched until
their inconvenience becomes intolerable. A
measure is then hastily passed to redress the
most pressing grievance, but no attempt is
made to remove less obvious anomalies, or to
bring the ancient remedy inte complete accord-
ance with the wants and ideas of the modern
society. Of this method of legislation the law
of distress affords an admirable illustration.
Originally derived from the Gothic nations of
the Continent: (Spelman Gloss: tit. Parcas,
p. 447;) this process was employed by our
Anglo Saxon ancestors to compel the appear-
ance of a debtor in.court. Under a law of
Canute, passed to prevent the unfair exercise
of this power, the defendant was to be thrice
summoned to submit to the judgment of the
hundred, and a fourth day of appearance was
to be fixed by the shire; after which, if the
misguided man still continued contumacious,
the complainant might seize his goods: 1 Pal-
grave’s Rise, &c., of the British Constitution,
180. TFrom a very early period, by the cus-
tom of the realm, as Fleta tells us, a man
might seize and impound beasts which he
found trespagsing upon his Jand, until he re-
ceived compensation for the injury: Fleta, 101.
After the introduction of the feudal system,
distress became the ordinary means of com-
pelling tenants to perform the services and to
pay the fines and amerciaments incident to
their tenure : Britton, liv. I, ch.. 28, 58. The
barons found the seizure of the tenant’s goods
a more speedy and effectual mode of obtaining
satisfaction than the forfeiture of his feud.
Moreover they discovered in the new remedy
an instrument of oppression of which they
were not slow to avail themselves. They dis-

*
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trained for illegal fines and customs not really
due, stripped farms of the whole produce,
seizing goods of great value for the smallest
service, and drove the chattels and cattle dis-
trained into their castles to prevent them from
being restored upon replevin. The Sovereign
did not neglect this method of supplying his
needs. The records of the Exchequer relate
that on one occasion the burgesses of Glouces-
ter paid a fine of three hundred Jampreys that
they might not be distrained to find the prison-
ers of Poictou with necessaries “unless they
would do it of their own accord:” Madox’s
History of the Exchequer, chap. 13, p. 507.

To remedy these evils a series of statutes
were passed, extending from Magna Charta to
Stat. 1 and 2 Ph. and M., ¢. 12. These enact-
ments re-affirmed the provisions of the com-
mon law, protecting thetenant against wrongful
distress, and affixed heavy penalties to some
of the more audacious violations of justice.

With the decline of the feudal system the
process of distress lost much of itg oppressive
character. It was no longer a weapon in the
hands of a powerful baron, but merely a sum-
mary mode of recovering rent reserved on a
contract of lease voluntarily entered into.
Means of evading the process were speedily
discovered. Since a distress could only be
made on the demised premises, the removal
of the goods afforded an easy mode of depri-
ving the landlord of his remedy. Since a dis-
tress could only be taken for rent in arrear
during the continuance of the lease, the last
half year’s rent, which was generally not in
arrear until after the expiration of the lease,
could not be distrained for. Moreover, as the
distress was simply a pledge, to be retained
at the risk of the landlord, until the rent was
paid, it afforded no remedy in the case of a
tenant who obstinately refused to redeem his
goods. 'The current of legislation which had
previously been exclusively dirccted to the
protection of the tenant, underwent a change,
and the object of nearly all the statutes sab-
sequent to that last above-named, was to im-
prove the remedy of the landlord. He was
authorised to follow and distrain goods fraud-
nlenty removed ; to distrain within a certain
time after the determination of the lease; to
take certain classes of goods not previously
liable to distress, and a complete revolution
was effected in the character of the process by
the well-known Act of William and Mary, con-
ferring on the landlord power to sell the goods
distrained.

The modern statutes have almost exclusive
reference to distress for rent, and it is to this
branch of the process ibat we propose to re-
strict our remarks. We do not intend to dis-
«uss the policy of the law, or to suggest any
serious modification of the privileges of the
landlord. We take it for granted that this
favoured individual should be allowed an ad-
vantage over all other creditors in the recovery
of his debt. Assuming this, however, it is
gbviously desirable that the landlord’s special

[N

remedy should be so well-defined and simple
as to save him from the davger of error, and
the tenant from the temptation to avenge him-
self by an action at law. 'I'he process, more-
over, ought to be applicable to all cages in
which payments by way of rent are reserved.
Above all it ought to oceasion the least possi-
ble inconvenience and loss to the tenant. Let
us see how far the present law of distress for
reut fulfils these conditions.

At the very threshold of the subject, weare
confronted with several important limitations
of the right to distrain, complicated with dis-
tinctions of singular subtlety. No distress can
be made, except by express agreecment, for
payments by way of rent reserved on leases
of mere chattels; but a mixed payment of
rent and corporeal hereditaments—as, for in-
stance, rent for furnished lodgings—since it is
held fo issue out of the hereditaments only,
may be recovered by distress. Rent reserved
on a mere licence to use premises for a partic-
ular purpose, as ia the common case of a let-
ting of a mere standing for machinery, cannot
be distrained for, but if the letting is of -the
exclusive use of a defined portion of a room
in a mill, the landlord may resort to this rem-
edy. Rent due under a mereagreement for g
leuse, although the tenant may have entered
under it, and continued in occupation for some
years without paying rent, cannot be recover-
ed by distress; but if the tenant, after enter-
ing into occupation, promises to pay a certain
rent, or even only settles it in account with
his landlord, a new agreement will be presu-
med, under which the landlord may have the
right to distrain. Under a very ancient (see
Britton, liv. I, ch. 28, 57b.}) and wise rule of
the Common Law, the remedy of distress is
confined to rents of fixed amount. It would
be obviously in the highest degree undesirable
that the landlord should have the power of
deciding for himself the amount of rent for
which the seizure should be made. Where
that amount has not been certainly fixed, he
must resort to an action for use and occupa-
tion. Accordirg to Coke there may be a cer-
tainty in uncertainty, and it is held that a
distress may be made for any rent which is
capable of being reduced toa certainty. Hence
a rent of 8d. per cubic yard for marl got and
1s. per 1000 for bricks made, may be distrained
for, although it is obvious that questions may
arise between landlord and tenant as to the
amount of marl actually got, or the number
of bricks actually made.

Another rule of great antiquity is, that the
person distraining must possess a reversion in
the demised premises: Lit. s. 114, Bro. Abr.

it Dette pl. 89 ; citing Year Book, 43 Ed. 3,

4. Hence no distress can be made for rent
reserved upon the assignment of a lease, but
the reservation of a reversion of a single day
will authorise a distress. A tepant from year
fo year underletting from year to year, has a
sufficient reversion to enable him to distrain,
and a mortgagor permitted by the mortgagee
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to continue in receipt of the rents of the mort-
gaged property, may distrain for rent due upon
a lease made before the mortzage. It has
been recently held that the reversion to sup-
port a distress need not be an actual rever-
sion ; that it is sufficient if it be a reversion by
estoppel, and that if the tenant is actually let
into occupation there is a reversion which he
- i estopped from denying: judgment of Black-
burn, J., in Mortonv. Woods, 37 L.J. Q.B. 248,

Other restrictions upon the landlord’s power
‘to distrain, have reference to the time at which
it may be exercised, and in these we perceive
a somewhat different current of judicial opin-
ion. 'We have already mentioned that no dis-
fress can be made until the day after that on
which the rent becomes due, and that a stat-
utory remedy has been provided for the fraud-
ulent removal of goods to avoid a distress.
By a strict construction of the statute its opera-
tion has been limited to cases in which the
goods were removed affer the rent became
due. Goods previously removed cannot be
seized for rent; hence, at any time before the
rent day, a tenant may carry off his chattels
in full view of higlandlord, and with the avow-
ed object of avoiding a distress, A man can-
not distrain for rent in the night, because, asg
Chief Baron Gilbert says, the tenant hath not
thereby notice to malke a tender of his rent,
which possibly he might do to prevent the
impounding of his cattle: Gilbert on Distress,
50. Asnight is held to extend from sunset
to sunrise, it appears that, in summer at least,
a distress may be made before the person
whose goods are seized, is awake, and cannot
be made in the evening, when he is most likely
to be at hand to tender the rent.

Let us suppose, however, that a landlord
duly entitled to distrain has resolved to adopt
that remedy. His first step is to appoint a
bailiff, and the first care of that functionary is
to protect himself against the risk arising from

"bis own incompetence, by inserting in the
warrant to distrain a carefally worded indem-
nity by the landlord. His next proceeding is
to seek admission to the demised premises,
and, thanks to the numercus cases which have
been decided upon this subject, the limits of
what he may and may not do, in order to effect
this purpese, are marked out with tolerable
clearness. Tt is not always quite so easy to
discern the principle upon which the decisions
are based. The leading rule seems to be that
the bailiff may enter in the ordinary mode
adopted by other persons who have occasion
10 go into the premises: Ryan v. Shileock, 7
Ex., at p. 75. It has, however, been held that
be may climb over a garden wall, or enter by
an open window, methods of obtaining admis-
sion which cannot be considered as usual
Since the Englishman’s house is his castle, the
person distraining must not break the outer
door, or unhasp a window, or open an unfasten-
ed window. 1t is not quite obvious why the
Englishman’s stable, not situate within the
curtilage of his house, should also be deemed

his castle; yet although the sheriff may break
open the stable door, a person distraining for
rent is not entitled to do so. The rule in
Semayne's case appears to have been under-
stood by the old authorities as prohibiting the
person distraining from opening the outer door
if it bappened to be shut and not fastened,
and a similar construction has been adopted
in America, where it has been held that a
sheriff’s officer cannot even lift the latch of an
outer door in order to open it: Curtisv. Hub-
bard, 1 Hill'’s Rep. 888.  Recent English cases,
however, have established the right of the-
person distraining to open the outer door in
the ordinary way, but the tendency of judicial
opinion appears now to be towards a strieter-
interpretation of the rule: Nash v. Lucas, L.
R. 2 Q. B, 590.

The protection from distress extends only
to the outer shell of the building. If the ex-
ternal door is open, the person distraining may
break open inner doors. Hence, a lodger who
has an outer door may, by kecping it locked
between sunrise and sunset, prevent his land-
lord from availing himself of hig remedy by
distress; but if, although renting the upper
floors from year to year, he has no outer door,
he is not considered to have a castle, and the
landlord’s bailiff may obtrude himself under
circumstances as inconvenient as those in the
case in Hobart’s Reports, where an entry by
a bailiff, who broke open the door of a cham-
ber where a man and his wife were in bed,
was held to be Jawful: Hoh. 62, 263. The
prohibition of breaking the outer deor is also
limited to the first entry of person distraining.
If, after having lawfully entered he is forcibly
ejected, or if] having gone out with the inten-
tion of returning, he finds himself barred out,
he may break open the door to regain posses-
sion, Nice questions have arisen as to what
is a sufficient possession to entitle the landlord
to adopt this course. In the case of Boyd v.
Profuze, 16 L. 1., N. 8., 481, the defendant,
in going to distrain, lifted the latch of an outer
door and had got his arm and foot inside, when
the servants, with considerable presence of
mind, placed a table between the door and a
copper which stood near, and squeezed the
unfortunate man between the door and the:
doorpost. By inserting a paic of shears in
place of his limbs he succeeded in preventing
the door from being closed, and having after-
wards entered by force, contended that he had:
previously obtained a sufficient possession to-
entitle him to do so. The judge, however,
was of opinion that the entry by the arm,
foot, and shears, not being a peaceable posses-
sion, could not have that effect. After so
much elaborate care bestowed upon the defi-
nition of lawful and unlawful modes of entry,
it is rather surprising to find that actual entry
on the demised premises is not essential to a
distress. In his judgment in Cramer v. Mott,
the Lord Chief Justice says, that where the
article seized ‘‘is just inside the door, the
tenant at the, door, and the landlord’s wife,”
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acting as his agent, “in such a position as to
be able in one moment to put her foot in the
Toom, it must be taken that she was construc-
tively in the room:” 39 L. J., Q. B., 183.

The principle of the law is that as the land-
lord is supposed to give credit to a visible
stock on the premises he ought to have re-
course to everything he finds there: judg-
ment of Ashhurst, J. in Gordon v. Faulkner,
4'T. R., at p. 568. In point of fact, however,
while this rule has been rigidly enforced in
some directions, it has in others been consid-
erably relaxed. The goods on the demised
premises may belong to the tenant, yet not
one of them may be distrainable for rent. The
goods may not belong to the tenant, yet may
be seized and sold to satisfy his debt. So
long as the things distrained were merely kept
by the landlord as a pledge, to be returned to
the owner on payment of the rent, no great
hardship was inflicted on third persons, whose
property was taken; but since the power of
sale has been conferred on the landiord, the
operation of this ruleis often extremely harsh.
An under-tenant or lodger who has paid his
rent to his immediate landlord, is liable to
have the whole of his goods seized for arrears
due to the original landlord. Articles hired
by the tenant from tradespeople may be sold
to realise the rent.  On both sides of the At-
lantic this provision of the law has met with
strong judicial approbation : (see observations
of Blackburn, J., in 86 L. J., Q. B,, 173, and
of the Chief Justice in Brown v. Sims, 17 Serg.
& Rawle, 188)) and in several States of the
American Union it has been abolished. A bill
‘wasintroduced by Mr. Sheridan into the House
of Commons during the present Session to re-
lieve the goods of undertenants and lodgers
from the liability to be distrained for vent due
to the original landlord, and after being read
a second time was referred to a Select Com-
mittee. It is to be hoped that this very rea-
sonable reform may speedily be effected. We
may remark in passing that while goods be-
longing to third persons are liable to distress,
animals fere nature are exempted from dis-
tress ou the express ground that they belong
to nobody.

From the circumstance that the distress was
originally a pledge, to be restored to the ten-
ant when satisfaction was made, it natorally
followed that nothing counld be taken which
was incapable of being restored in the same
plight as when it was seized. Hence perish-
able articles, such as milk and meat, cannot
be distrained, 4nd fixtures which cannot be
severed without detriment, are also exempt
frorn distress. This doctrine has, however,
been extended to the class of things known as
tenant’s fixtures, an essential attribute of which
is, that they are capable of being removed with-
out material damage. Since it was considered
unjust to deprive the tenant of the means of
redeeming his pledge, a conditional protection
was afforded to his implements and stock.
The tools of the workman, the cattle and sheep

of the farmer, and the books of the scholar
can only be seized if there are no other suffi-
cient goods on the premises to satisfy the
distress. The exemption of goods from dis-
tress while in the hands of a tradesman rests
on a different footing, and appears to be based
on the benefit derived by the commonwealth
from the exercise of a public trade ; See Mus-
pratt v. Qregory, 1 M. & W., p. 645, Origi-
nally the protection appears to have been
almost exclusively limited to goods sent to the
tenant to have labour bestowed upon them
and to be returned in an altered condition:
(Co. Lit., 47 a.), but the case of Gilman v.
Hlton, 83 B. & B., 75, extended it to goods sent
in the way of trade for the purpose of sale,
and it has been recently decided that articles
pledged with a pawnbroker cannot be distrain-

-ed by his landlord, although they may have

remained in the possession of the pawnbroker
for more than a year without any payment of
interest : Swire v. Leach, 18 C. B., N. 5. 479.
By a somewhat arbitrary restriction the exemp-
tion from distress is denied to goods placed
in the hands of the tenant merely with the in-
tent that they shall remain on the premises:
hence horses and carriages sent to a livery
stable-keeper: Parsons v. Gingell, 4 C. B.,
545 ; wine sent to a wine-warehouseman to be
matured: Fz parte Russell, 18 W. R. 753,
and probably also furniture deposited with a
furniture warehouseman, may be distrained
for rent due by the tenant, although his trade
consists exclusively in the reception and care
of the articles deposited with him,

Not only must the person distraining exer-
cise the greatest care as to the description, but
alzo to the value of the goods distrained. He
is bound to ascertain that such value does not
greatly exceed the amount of the arrcars of
rent. On the other hand he must take suffi-
cient to cover his demand, for, in general, no
second distress can be made for the same
arrears of rent. Jle is to estimate the value
of the goods seized at the price they would
fetch at a broker’s sale; but he may be liable
to an action for excessive distress, although
the goods fairly sold under the distress did
not in fact realize the amount of the rent and
costs,

The processes of seizure and impounding
have long ceased to possess any importance.
Almost any equivocal expression of an inten-
tion to seize will suffice, without touching the
goods or entering upon the demised premises.
A mere refusal by the landlord or hi§ agent to
permit chattels {0 be removed until the rent is
paid, has been held to amount to a seizure:
Oramer v. Mott, L. B., 5 Q. B., 357, In like
manuner impounding, which in ancient times
necessarily involved the removal of the goods,
may now-in many cases be effected without
the slightest changein their ordinary position,
and without locking up the premises or leav-
ing any one in possession: see Swann v, Fal-
mouth, 8 B. & C. 456. It follows that the
acts of seizing and impounding may be simul~
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taneously effected, and that the period between

these acts during which the tenant might for-

merly tender the rent and expenses and obtain
an immediate return of his goods, has no longer
any existence. At common law, a tender
after the goods had been impounded was un-
availing, and this singular result ensued, that
whereas the only object of permitting a land-
lord to distrain was to enable him to obtain
payment of his rent and costs, he might refuse
1o receive such payment, and in spite of the
tender, proceed; under the statute to sell the
goods distrained. Moved by the grievous
hardship to the tenant of this state of the law,
the judges have sanctioned an action on the
equity of the Stat. 2 W. M., sess. 1, ¢. 5, in
case of the sale of the goods after a tender
made within the five days allowed to the ten-
ant to replevy.

The provisions of the statute conferring the
power to sell the goods distrained, have, on
the whole, been somewhat strictly construed.
"The notice of distress must be in writing, and
the inventory must specify with reasonable
certainty the articles taken ; the latter must
in all cases be appraised by two sworn ap-
praisers, and the landlord is not permitted to
appraise the goods, or to buy them under the
distress.

In reviewing this subject, the chief point
calling for remark is the fact that the whole
conduct of the process is left in the hands of
the person least concerned to protect the in-
terests of the tenant, and most inclined to ex-
ercise harshly the rights given him by law.
The power of distress to compel appearance
on tivil process was at a very early period
placed in the hands of the sheriff acting by
virtue of the king’s writ; but upon a distress
for rent, the law still *allows a man to be his
own avenger, and to minister redress to him-
self.” Mo confer on an interested individual
the power of seizing and selling the goods of
his adversary, is to afford an obvious tempta-
tion to unfair dealing : and the existing checks
on abuse must be admitted to be entirely in-
adequate. Notice of the distress is to be given
to the tenant; but this notice need not accu:
rately state the amount of rent for which the
distress is made. The goods are to be appraised
by two sworn appraisers; but since these per-
sons are employed by the landlord, and are
permitted to purchase thegoods atthe appraised
value, it is obviously their interest to make as
low an appraisement as possible. The land-
lord is to sell at the best price; but goods sold
at the appraised value are presumed to have
been sold for the best price. The overplus of
the sale is to be left in the hands of the sheriff,
under-sheriff, or constable; for the owner’s
use ; but since no scale of charges for distress-
es for arrears of rent exceeding 204, has been
established, the landlord and his bailiff may
deduct a large sum for the costs of the distress
and sale. On the other hand, the temptation
to vexatious litigation on the part of the tenant

is scarcely less powerful. The existing pro-
cess of distress is so full of legal pitfalls that
a person who desires to revenge himself upon
his landlord for distraining, can hardly fail to.
find a pretext for involving him in an action.
Of all the various sources of litigalion, how-
ever, the employment of unskilled bailiffs ap-
pears to be the most fruitful. Every inexpe-
rienced auctioneer deems himself qualified to
act in this capacity, and the landlord has fre-
quently to pay heavily for the ignorance of
his agent.

But while responsible for any irregularity
in the conduct of the distress, the landlord is
not liable for illegal acts committed without
his knowledge or sanction by the person em-
ployed to distrain, and the consequence is that
for grave injuries, such as the taking of goods.
exempted from distress, the tenant’s only rem-
edy is against the bailiff, who may be a mere
man of straw. It appears to us that much of
the evil at present attendant upon the exercise
of the right of distress for rent might be obvi-
ated by the adoption of a similar provision to
that contained ir the New York Revised Stat-
utes {Vol. IL, 504, ss. 2, 3, 8), under which
every disiress must be made by the sheriff
upon the previous affidavit of the landlord or
his agent, stating the amount of rent due, and
the time when it became due. The present
process of distress, as Lord Mansfield long ago
pointed out, is neither more uor less than an
execution, and there can be no reason why it
should be conducted in a different manner from
other executions. As at present conducted it
cannot be said to afford a remedy which is
either safe for the landlord or just to the
tenant.— Law Magazine.

Suer1Fr—SEIZURE UnpER Fr FA.

Qladstone v. Padwick, Ex. 19 W, R. 1064, L. R.
6 Ex. 203,

The question what is an actual seizure or
taking of possession, like the question, what is
a continuing possession, is one rather of fact
than of law, but stands so much upon the
border that an illustrative instance is often of
great service. In the present case a writ of
Ji. fo. was executed by a seizure at the man-
sion-house, accompanied by a declaration that
it was intended as a seizure of all the goods
on the estate; and this was held to be an
“actual seizure” of the stock on the home
farm (including some outlying fields) and of
goodsin the farm-house occupied by the bailiff.
It was, therefore, held to bjnd them in favour
of the execution creditor, as against the hold-
ers of a bill of sale executed half-an-hour after-
wards, who claimed the benefit of section 1 of
Mercantile Law Amendment Act, 1856. The
general rule involved in this decision is that
where there is a single holding, the lands of
which are continuous or separated by only a
moderate interval, a seizure at the principal.
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place (if there be one) is effectual over the en-
tire extent of the holding. What the effect
would be if there were no such principal place,

and a seizure were made in some one field in |

the name of the whole, is another question;
it may probably be inferred from the language
used by the Court, and from the reason of the
thing, that it would be sufficient in a race for
priorities ; but in such a case it would certain-
1y be prudent to extend the manual possession
as far as possible. And in every case an under-
sheriff who understands his business will take
care to follow up his act of seizure as quickly
as possible by the usual steps for indicating
and retaining his possession; in the
cage the fact that he did so was relied on as
indicating the character and intention of his
act,

A more difficult question might avise if the
premises which constituted the single holding
were separated by a considerable distance,
and the seizure took place at only one of them;
and although there seems reason to say that
even this would be effectual, if the intention
were that the seizure should extend to the
whole, and the intention were in due course
followed out, the point cannot be considered
as clear, and was certainly not decided in the
present case.—Solicitors Journal.

An iuteresting case affecting the rights of
unprofessional advocates to appear in court
was heard in Bagter Term by the Queen’s
Bench in Ontario. Theapplication to the court
was for a prohibition to restrain certain unpro-
fessional persons from conducting suits in the
Division Courts, which are tribunals analogous
10 our County Courts. Looking at the Cana.
dian Statutes the court came to the conclusion
that it was manifest that the Legislature in-
tended that only barristers and attorneys
should be authorised to conduct or carry on
in any court, any kind of litigation, and that
consequently unprofessional persons were not
entitled to have audience in the prosecution
or defending suits in the Division Courts. It
was observed by Mr. Justice Wilson that
It can only be a case of great necessity which
will warrant a departure from the general, ap-
proved, and settled practice of the courts.
"The policy of the Legislature on this subject
has plainly been to exclude all unqualified
and non-professional practitioners, and Judges
should give effect to that legislation.” Although
it was held in Collier v. Hicks (2 B. & Ad. 662),
that “any person, whether he be a professional
man or not, may attend as a friend of either
party, may take notes and quietly make sug-
gestions and give advice,” the Judgesin Tribe
v. Wingfield said that “they could never lend
their authority to support the position that a
person who was neither a barrister nor an attor-
ney, might go and play the part of both; and
in such a case there was none of that control
which was so useful where counsel or attorneys
were employed.”—Law Times.
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Dopson v. Graxp Trunk Rarnway CoMpaxy,
Common carriers—Responsibility at common law-—
Special contract.

As the (English) Carrier’s Act of 1830 and the Railway
and Canal Traffic Act of 1854, have not been adopted in
Canada, the responsibility of a common carrier here
rests wholly upon the principles of the common law,
and may be so limited by special contract that he shall
not be liable, even in cases of gross negligence, miscon-
duct, or fraud on the part of his servants.

[Halifax, August 7, 1871.}

In February, 1868, the plaintiff imported from
Montreal, via Portland, by the defendants’ rail-
way, one hundred dressed hogs, under the usual
shipping papers signed by his agent and by
the Managing Director of this Company, and
forming a special contract which is set out in the
amended writ. By the second coadition, fresh
fish, fruit, meat, dressed hogs and poultry or
other perishable articles, were declared to be
carried ouly at the ownerg’ risk; while by the
16th condition in respect to live stock, the owner
undertook all risk of loss, injury, damage and
other contingencies in loading, vwnloading, trans-
portation, conveyance and otherwise, no matter
how caused.

On arrival the hogs were found to be damaged
to the extent of $488, and the jury found upon
the trial that the injury was caused by the
negligence of the defendant’s servants, and gave
a verdiet for the plaintiff subject to the opinion

«of the court on all legal objections.

Hon. J. McDonald, Q. C., for the plaintiff.
Hon. H. Blanchard, Q. C., for defendants.

Sie W Youwa, C. J.—There was no imputa-
tion, as we read the amended counts, nor was
there any evidence, of wilfal wrong, destruction,
or wanton sbuse of the property, but only
of mismanagement, carelessness, and neglect
which, in the opinion of the jury, rendered the
defendsnts liable ; and the court would undoubt-
edly confirm that finding, unless it should appear
that the defendants are protected by the terms
of the special contract.

Upon the pleadings and the evidence that is
the sole question before us. It is to be decided
according to the principles of the common law,
neither the English Carriers Act of 11 Geo. 4, &
1 Wm. 4, nor the Railway and Canal Traffic Act
of 1854, being in force in this Province.

The numerous cases cited upon the argument
have, therefore, ouly a partial application, and
will aid us chiefly by way of illustration and
analogy. They are reviewed at much length
and with singular ability in the case of Peek v.
North Staffordshire Ratlway Company, 10 H. L,
Cag. 473, decided in 1863. Several of the Com-
mon Law Judges were called in to assist the
Lords in that case, and Mr. Justice Blackburn
delivered an elaborate opinion, which was en-
dorsed by Lord Weusleydale (better known as
Baron Parke), both of them, as we all know, very
eminent lawyers. Of the opinions in this leading
cage we will, of course, avall ourselves, as afford-
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ing & sounder view of the decisions, and of higher
suthority than any we could ourselves prepare.
According to Mr, Justice Story, (Commentaries
on the Law of Baliments, 5th Ed. sec. 549) “Com-
mon carriers cannot by any special agreement
exempt themselves from all responsikility, so as
to evade altogether the salutary policy of theCom-
mon Law. They cannot, therefore, by a special
notice, exempt themselves from all responsibility
in cases of gross negligence and fraud, or, by de-
manding an exorbitant price, compel the owners
of the goods to yield to unjast and oppressive
limitations of their rights, And the carrier will
be equelly liable in case of the frand or miscon-
duet of his servants, as he would be in case of
his own persoual fraud or miscondunct.” Judge
Blackburn (10 H. L. Cas. 494) argued that the
weight of authority was in 1832 in favor of this
view of the law, but he added that the cases de-
cided in the English Courts between 1832 (i.¢. two
years after the passage of the Carriers Act, but
pot depending upon it) and the year 1854, estab-
lished that the doctrine so enounced by Story
was not law, and ‘*that a carrier might, by a
special notice, make a contract lmiting his lia-
bility even in the cases thers mentioned, of gross
negligence, miscondust ox fraud on the part of his
servants;” and the judge held that **the veason
why the Legislature intervened in the Railway
and Canal Traffic Act, 1834, was beecause it
thought the companies took advantage of those
decisions (in Story’s language) to < evade altoge-
ther the salutary policy of the Common Law.’

It is to be observed, bowever, while recogniz-
ing such power, that the right of making speeial
contracts or qualified acceptances by common
carriers, seems to have been asserted in early
times. Lord Coke declared it in Southeote’s Cuse,
4 Co. Rep. 84 (Vol. 2 p. 487), where lLe says
“«that if goods are delivered to one to be
delivered over, it is good policy to provide for
himself in such gpecial manner, for doabt of
being charged by his general acecepiance.” See
also the case of Mors v. Siue, 1 Ventr. 238.
This, says Story, is now fuolly recognized and
settled beyoud any reascnable doubt; and he
cites a whole array of cazes, See also 1 Parsons
on Uontracts, 708-715.

In Nicholson v. Willan, 5 Bast 512, decided
long before the paseage of the Carviers Acf) Lord
Blenborough said that there is no case to he met
with in the books in which the right of a cavrier
to limit by special contract his own respovsibility
has ever been by express decision denied,—the
Qourt “cannot do otherwise than sustain sueh
right, however liable to abuse and prodactive of
inconvenience it may be, leaving to the Legisla-
ture, if it shall think fit, to apply such remedy
hereafter as the evil may vequire.” Itisremark-
able that just fifty years elapsed after this wise
suggestion in the courts before it was adopted in
Parliament.

In Curr v. Lancashire & Yorkshive Railroad
Company, 7 Ex. 707, decided in 1852, on
which the 16th condition we have cited as to
live stock is plainly founded, where the jury
found as a fact that the plaintiff’s horse had
been injured through the gross carelessness of
the defendants, they had guarded themselves
by a notice in these words: ¢ This ticket is

issued subject to the owner's undertaking all

E

risks of conveyance whatsoever, as the company
will ot be respounsible for any injury or damage,
(howsoever caused) oceurring to live stock of any
description travelling upon the Lancashire and
Yorkshive Railway, or in their vehicles.” The
finding of the jury was not complained of, just
as we approve of the finding of the jury here,
yet the Court of Exchequer held that this was a
special contract by which the plaintiff had taken
upoun himself all risk, just as in this case the
defendants stipulated that the hogs wers carried
< only at the owner’s risk’’—the only difference
being in the words <*howsoever caused,” or “no
matter how caused” on which we will presently
remark. ¢ [t is not for us,” said Baron Parke,
“to fritter away the true sense and meaning of
these contracts. ¥ ¥ * If any inconvenience
should arise from their being eutered into, that
is not & matter for our intecference, but it* must
be left to the Legislature, who may, if they please,
put a stop to this mode which the carriers have
adopted of limiting their liability. Weare bound
to construe the words used according to their
proper meaning ; and according to the true inten-
tion of the parties as here expressed, I think
the defendsnts are not lable.”

This case was much relied on by the defen-
dants’ counsel, with that of Wilton v. Atlantic Mail
Steam Company, 10 C. B. N. 8. 463, where the
same principles were applied to carriers by gea,
and the company was relieved of liability for
the negligence of the master, by virtue of a
speaial contract which provided that they should
not be accountable for luggage unless a bill of
lading had been signed therefor.

The decisions in favour of railroad companies,
ealminating in the case from 7 Ex., bronght
down upon them,—to use the strong expression
of one of the Haglish judges,—the Railway and
Canal Traffic Act of 1854, 17 & 18 Vie. chap.
31, by the Tib section of which, * Every such
company shall be liable for the loss of, or for any
injury done to live stock or goods, occasioned
by the negligence of their servants, notwith~
standing any notice, condition, or declaration
made and given by such company, contrary
thereto, or in any way limiting such liability
—every such notice, condition, and declaration
being hereby declared to be null and void.”
Then follow five provises, the first of which
deglares that ““Nothing herein contained shall
be construed to prevent sald companies from
making such conditions in the premises, as shall
be adjudged by the court or a judgs, before
whom - any question relating thereto shall be
tried, to be just and reasonable.”

The fourth proviso declares that < No gpecial
contract between such company and any other
person respecting the forwarding or delivery of
live stogk or goods shall be binding upon or
affect any such party. unless the same be signed
by him or by the person delivering such animals
or goods respectively for carriage.”” This pro-
viso and the practice under it, have doubtless
suggested the form of the shipping papers or
contracts used by the Grand Trask Railway
Company.

Subsequent to this Act of 1854, the cases have
mainly tarned on the justice and reasonableness
of the conditions imposed by railroad companies,
and the fact that this is to be settled by the
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«gourts, affords to the public an effective and
most valuable protection. Itis true that the 7th
section, with its host of provisos, is not speken
-of in the most complimentary terms. Lord
‘Westbury assails it for its caumbrous language,
and Mr. Justice Willes calls it ‘‘an element of
-confusion.” Its true construction, too, has led
to great variety of opinion. Still, though sus-
ceptible of improvement, it has been found a
valuable enactment, and in the principal case
from the House of Lords, it will be instructive
to review the terms of the condition then in con-
troversy, and the opinions it elicited.

The action was brought for injury done to
three marble chimney pieces sent by railway,
and the Company sought to protect themselves
by the following condition, ¢ That the company
shall not be regponsible for the loss of or injury
to any wmarbles, musical instruments, toys, or
-other amticles, which from their brittleness,
fragility, delicacy, or liability to ignition, are
more than ordinarily hazardous, unless declared
and insured according to their value.” It
appeared by the evidence that the price of the
carriage was 55s. stg., per ton. Ten per cent. of
the value was demanded for insurance, which the
consignor declined paying and-sent the chimney
pieces uninsured—their value was £210, and the
injury done to them was estimated at £52.

To persons who are sometimes astonished at
the difference of opinions in the courts of justice,
it may give a curious and useful lesson, to mark
the variety in this ease. It was tried before
Mr. Justice Erle, who thought the condition
reasonable and just, and directed a verdict to
be entered for the defendants. Upon argument
in the Queen’s Bench, (1 E. B. & E. 958) Lord
Campbell and Mr. Justice Crompton took the
opposite view, and judgment was given for
the plaintiff. This decision was reversed in
the Exchequer Chamber (Ib. 980), by Chief
Baron Pollock, Mr. Baron Martin, Mr. Justice
Willes, Mr. Baron Watson, and Mr. Baron
Chapnel, the judgment was given for the de-
fendants, Mr. Justice Williams dissenting. Of
the judges in the House of Lords, besides some
of the above called in to assist, Chief Justice
Cockburn and Mr. Justice Blackburn gave their
opinions for the plaintiff. 8o that of these com-
mon Jaw judges, including two Chief Justices
and the Chief Baron, it turned out that five were
in favor of the plaintiff and six for the defen-
dants. In the House of Lords, the then Lord
Chancellor (Lord Westbury) after remarking with
«leference that he could not believe that there
wag in the matter itself any very serious
difficulty, combined with Lords Cranworth and
Wensleydale in giving judgment for the plaintiff,
thus reverting to the original judgment which
had been reversed in the Excheguer Chamber;
while Lord Chelmsford thought the judgment
should be for the company.

Now as to the condition itself, which is the
converse of the second condition in the case in
hand, it was remarked that the defendants had
chosen the very words used by the Legislature
in the Carriers Act, and that these very words
were determined-in inion v. Dibdin, 2 Q. B.
646, to exempt the carrier from liability for
loss ov injury occasioned by gross negligence of
the carrier’s servants. Mr. Justice Crompton

observed, that he had great difficulty in making
a refined distinction between a stipulation to be
free from any loss or injury, and to be free from
respoasibility for any injury or damage, ¢ how-
ever caused,” which the Court of Exchequer
decided in Carr v. The Lancashire & Yorkshire
Railroad Company, to include cases of gross
negligence, ¢ but,” he added, ¢I think that a
condition that the company shall not be respon-
sible for losses (which appears to me to include
losses by every species of gross negligence, ) ought
not to be held just and reasonable.” It is to be
uoted that the judges, who were for the defen-
dants, did not dissent in substance from this
view, but thought that in the true csonstruction
of the condition, losses occasioned by gross
negligence did not come within it.

The court of ultimate appeal, by a majority
of three to one, forming with the other judges &
majority of eight to seven of the judicial minds
employed upon this important cage, decided that
the condition imposed by this company was un~
reasonable aud unjust, and the minority did not
differ with them as to its essential character.
Now, this is an inquiry of the highest practical
importance to us. This court has now unani-
mously held that by the law as it obtains in this
Province, and probably in all the other Provinces
of the Dominion, there is no law to restrain the
Grand Trunk Railway Company from exacting
such terms and imposing such conditions as they
think fit, in their printed papers which the public
using the railway must accede to. We give no
opinion whether the condition in the case in hand
is reasonable or otherwise; much is to be said
for, and something against it. Baut as it is essen-
tially the same with the condition in Peck v.
North Staffordshire Railway Company, it is well
to ponder on the significant words of the Lord
Chancellor that ¢ the necessary effect of such a
contract would be, that it would exempt the
company from responsibility for injury however
eaused, including therefore, gross negligence and
even fraud or dishonesty on the part of the
servants of the company; for the condition is
expressed without any limitation or exception”
(p. 567). Ta a passage we have already cited,
Mr. Justice Blackburn, with the apparent assent
of the Law Lords, and certainly with that of
Lord Weusleydale, declared that at common
law a earrier might by a special notice make a
contract, (and the Queen’s Bench of Outario has
decided that there is no distinction between a
notice and a condition forming a part of a
special contract*) limiting his responsibility even
in the cases of gross negligence, misconduct or
fraud on the part of servants!

We are far from thinking that the Grand Trunk
Railway Company would push its advantages or
avail itself of the law to such extremes. But
ag the British Worth America Act, 1867, in the
91st aud 92od sections declares that exclusive
legisiative authority belonge to the Parliament
of Canada over **lines of steam or other ships,
railways, canals, telegraphs, and other works
and undertakings econnecting the Provinces with
any other or others of the Provinces, or extending
beyond the limits of the Province,” we think it

#® La Poitnte v. The Grand Trunk Railway Company, 26
U. C. Q. B. 479 —Eps. L. J.
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right to call the attention of the Dominion
Government and the Legislature to what we
coneeive to be the actual state of the law upon
a question so deeply affecting the trade and
commerce of the country.

It may be that with a view to their protection,
Parliament may deem it advisable to enact a law
for the whole Dominion, founded on the Imperial
Act of 1854, with sach modifications as the ex-
perience of the mother country and the decisions
since that period will naturally suggest.

In the case in hand, we are constrained by the
authorities to set aside the verdict for the plain-
uiff, and award the defendants a mew trial with
costs of argument.

Rule absolute.

Plaintiff’s attorney, Mr. Peter Lynch.
Defendant’s attorney, Mr. J. IV. Ritchie.
[We are indebted to Mr. N, H. Meagher, studcnt-at-law,

Halifax, as well for the above report as for others pre-
viously received.—Ebs. L. J.]

ENGLISH REPORTS.

COMMON PLEAS.

Tug Quewy v, Waire.

Abandoning child whereby life was endongered—Child ol-
lowed by father to remain in danger-—3isdemeqnour—24
& 25 Vie. ¢. 100, s. 27.

The prisoner was convicted under soction 27 of 24 & 25
Vie. ¢, 100, of having unlawfully abandoned and exposed
a cerfain infant under the age of two years whereby its
life was endangered.

The prisoner and his wife were the parents of the child,
which was about nine months old on the 1st of Septem-
ber, 1870, the time mentioned in the indictment. - They
had been living apart for three weeks, when the mother
came to the house of the prisoner at seven o’clock in
the evening, laid the child down outside the door, and
called out, “ Bill, here’s your child ; Tcan’t keep it; I
am gone.” She then went away, and was not seen again
that night. Sbortly afferwards the prisoner came out,
stepped over the child, and walked away. About ten
¢’clock the prisoner returned, and was told that the child
was lying ontside the house, in the road ; he then refused
to take it in. About one a.m. a police eonstable who
Tiad been sent for found the child lying inthe road, eold
and stiff ; he took charge of it, and by his care it was
restored to animation. At 4.80 a.m. the prisoner ad-
mitted to the constable that he knew the child was in
the road.

eld, that the prisonerwas properly convicted.

19 W. R. 783, C. C.R.]

Case stated by the Chairman of Quarter Ses-
sions for the County of Southampton. The pris-
oner was indicted at the Quarter Sessions for the
County of Southampton, held at Winchester, on
the 19th day of October, 1870, under the Act
24th and 256th Vic. ¢. 100, s. 27, for that he did
on the 1lst day of September, 1870, unlawfully
and wilfully expose and abandon a certain child,
then being under the age of two years, whereby
the life of the said child was endangered. It
appeared from the evidence that Emily White
(the wife of the prisoner) was the mother of the
child, which was about nine months old at the
time mentioned in the indictment. On that day
she had an interview with her husband from
whom she had been living apart since the 11th
of August of the same year, and asked him if
he intended to give her money or victaals, he
" passed by her without answering, and went into
his house ; this was about 7 p.m. ; his mother

shut the wicket of the garden and forbade his
wife from coming in. The wife then went to the
door of the house, laid the child down close to
the door. and called out ¢¢ Bill, here’s your ¢hild,
I can’t keep it, I am gone,” she left and was
seen no more that night.  Shortly after the pris-
oper came out of the house, stepped over the
child, and wentaway. About 8.30 two witnesses
found the child lying in the road outside the
wicket of the garden, which was a few yards from
the house door, it was dressed in short clothes
with nothing on its head; they remained at the
spot till about 10 p.m. ; when the prisoner came
home, they told him that his child was lying in
the road, his answer was it must bide there
for what he knew and thea the mother ought to
be taken up for the murder of it.” Another
witness Maria Thorn (the mother of the wife)
deposed also to the fact that about the same time
in answer to her observation that he wught to
take the child in, he said ¢ he should not touch
it, those that put it there must come and take
it.” She then went into the house. About 11
p-m. one of the two witnesses went for a police-
constable and returned with him to the place
about 1 a.m., when the child was found lying on
its face in the road with its clothes blown over its
waist and cold and stifft  The constable took
charge of it, and by his care it was restored to
animation. At 4.30 a.m. the coustable went to
the house and asked the prisoner if he knew where
his child was; he said “*no.”” On being asked if
he knew it was in the road he answered ¢ yes.”
It appeared that during the time which elapsed
between the prisoner leaving his house about
7 p.m. and his return about 10 p.m., he had been
to the police-constable stationed at Beaulien,
and told him that there had been a disturbance
between him and his wife, and wished him to
come up and settle it, but he did not say any-
thing about the child.

The prisoner’s counsel objected that upon these
facts there was no evidence of abandonwent or
exposure under the Act by the prisoner.

The Court overruled the objection, The jury
found the prisoner guilty.

The question for the Court is, whether the
prisoner was or was not properly convicted.

April 29.-—-No counsel appeared.
Cur. adv. vult.

May 6.—Boviir, C. J.—We have considered
this case and are of opinion that the conviction
was right. Section 27 of 24 & 25 Vie. c¢. 100,
declares it to be a misdemeanocur ualawfully to
abandon or expose any child under the age of two «
years, whereby the Jife of the child shall be en-
dangered. The words are in the alternative, and
if either abandonment or exposureis proved, the
offence is complete. The prisoner was the father
of the child, and was bound, not only morally,
but legaily, to provide for and protect it; he
was sware that it had been deserted by its mother,
and the evidence is clear that he had the oppor-
tunity of taking it undev his protection. The
only question which we have had to consider is,
whether there was any evidence to go to the jury
of abandonment or exposure by the prisoner,
whereby the child’s life was endangered. I am
clearly of opinion that upon the facts stated the
Jjury not only might, but ought to have convicted.
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The life of the c¢hild was in danger. The pris-
oner must have been well uware that this was
the case, and his responsibility and duty with
respect to it were very different from that of a
stranger.

MarTiN, B.-—1 concur, though at first I felt
some doubt whether without extending the words
of the statute beyond their ordinary meaning,
we could hold that the father, not having the
actual possession of the child, could be said to
have abandouned or exposed it. But he was
legally bound to protect the child, aud failed to
do so, and on the facts I think he did abandon it.

Bramwern, B.—I am of the same opinion.

Cuanxprn, B.—I have been requested by my
brotber Byles, who was preseut on Saturday last,
to say that he agrees that the couviction was
right. 1 also have considered the case and am
of the same opinion.

Bracksury, J. —I think there was evidence
for the jury that the prisoner abandoned the
chbild. If a strapger to it had been charged with
the same offence under similar circumstances, I
think he would have been under no legal obliga-
ion to protect it, and would have been entitled
to an acquittal, There might be a moral duty,
but it would be one of 1mperfect obligation, for
breach of which he could not be convicted. Busg
the father was legally bound to protect and main-
tain his own child, and if be bad failed to do so,
and it had in consequence died, there can be no
doubt that he would have been guilty of man-
slaughter. He is bound to proteet the chilq,

and though no mischief may in fact have happen-

ed to it, I think that if it was in danger, and he
wilfully left it in that condition, he abandoned it
by neglecting a duty, which it is clear that
physically he was in a position to perform.

Conviction affirmed.

QUEEN’S BENCH.

Re AN Arricnep CLERK.

Attorney— Articled clerk—Sufficiency of service—6 & 7 Vie.
c. 78, s5. 8, 6, 13.

On application by an articled clerk to be admitted as an
attorney it appeared that, upon the execution of the
articles and without any service under them, he became
pupil to a conveyaucer and continued so for more than
ayear. Upou the expiration of his pupilage the articles
were assigned to another atforney, and he served under
that and subsequent assignments for more than four
years.

Held, that a year of the pupilage was equivalent to a year’s
service under the articles, and that he was entitled to

admission.
(19 W. R. 780.~—Bail Court.}
C. Wood, on behalf of an articled clerk, ap-
plied that he might be admitted as an attorney.

It appeared by the affidavit that the applicant
had been articled to his father, an attorney, and

that immediately upon the execution of the

articles, and without service wvader them, he
entered the chambers of a couveyaucer as a pupil.
He remained there more than a year, and upon
the expiration of that time his articles were ag
signed to another attormey; he served under
that and subsequent assignments for more than
four years. Toe Incorporated Law Bociety ve-
fused to admit the applicant on the ground that
as he had not served at all under the articles to

his father, but had been a pupil to a tonveyancer
during the whole continuance of those articles,
he was not entitled, by section 6 of 6 & 7 Vie.
¢. 73, to reckon twelve months’ pupilage with
the conveyancer as service under thoge articles.
6 & 7 Vie. ¢. 73, s. 3 enacts that, except as
thereinafter mentinned, no person shall, after the
passing of the Act be admitted as an attorney,
unless he shall have been bound by contract in
writing to serve as clerk for and during the term
of five years to a practising atterney or solicitor,
and shall have daly served under such contract
for and during the said term of five years.
Section 6 provides that any person so bound,
and who shall be and continue as pupil with any
practising barrister for any part of the said term
not exceeding one whole year, shall be capable
of being admitted as if he had served the whole
period of the five years with the attorsey or
solicitor to whom he was bound.
- Section 13 provides for an assigunment of the
articles in certain cases, and enacts that service
under the new contract shall be good and effectual.

Bracksory, J.—was of opinion that by sec-
tion 6, a year of the period spent by the applicant
a8 & pupil was equivalent to a year spent under
the original articles, thoagh there had been no
actual service under those articles : and that, as
by section 18. four years’ service under assign-
ment was as effectunl as four years’ service un-
der the original articles, the applicant was en-
titled to admission.

Order accordingly.

CHANCERY.

Jovce v. COTTRELL. .

Administration—>Maintenance—Claim by mother.

Advances made by a mother for the maintenance of a son
doring his minority will be regarded as acts of bounty,
unless there is evidence of an inteution of claiming re-
payment.

In order to establish & claim for repayment of money ex-
pended for maintenance subsequent to majority, a con-
tract must be shown.,

(19 W. R. 1076V, C. W.]

This suit, which now came hefore the Court
on further consideration, was one for the admin-
istration of the estate of Joseph Cottrell,. who
died intestate in September, 1861, and the ques-
tion which now arose was whether his mother
was entitled to claim cut of her sou’s estate a
sum of £920, which shé had expended for his
maintenance during his minority and after he
attained twenty-one years of age.

A suit of Courell v. Cotiréll, had previeusly
been instituted for the administration of the es-
tate of Samuel Cottrell, the father of the intestate,
who had by his will bequeathed a sum of £100
to each of his childven, and a farther sum of
£1,000 to his son Joseph. The will contained a
declaration that the legacy should not be paid to
his son Joseph until he attained the age of twenty-
eight years, at the diseretion of his gaardians,
but the interest was directed to be applied for
his maintenance and education. Accordingly in
that suit an inqairy was directed as to who had
maintained Joseph Cottrell from the date of his
father’s death, and what was proper to be allow-
ed in that respect, and to what date, and the
chief clerk certified that Joseph Cottrell had been
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maintained by his mother until his death, and
£920 was a proper sum to be allowed in respect
thereof. Iu the order made on further consider-
ation the question was left open.

Inthe present suit the claim was again brought
forward against the estate of Joseph Cottrell.

E. Russell Roberts stated the case for the opin-
ion of the Court.

Dickenson, Q. C., and Lake, for the widow,
submitted that the finding of the chief clerk,
which must be taken to have been made on the
request of all parties, was decisive, and that the
claim must be allowed. They relied upon Bruin
v. Knott, 1 Phillips, 572.

Chapman Barber and Bedwell, for a brother of
the intestate, the administrator, contended that
there was no necessity for the inquiry—no claim
could be made by the mother after she had al-
lowed her son to receive his legacy, which she
might have retained in respect of his mainterance
during his minority. After he attained twenty-
one she must show a contract. There was no
evidence in supyport of apy such contract.

Langley, for a sister of the intestate, contended
that the certificate was not binding. If the son
had been maintained by a stranger to the suit of
Cottrell v. Cottrell he could not, as u creditor
against Joseph’s estate, be bound by a certificate
made in a suit when he was not represented on
the mierits, but the guestion must in this cause be
tried over again. The maintenance was an act
of kindness and charity, and the claim wmust be
disallowed : Worthington v. M Craw, 5 W. R.
124, 23 Beav. 81; Grove v. Price, 26 Beav. 105,
8 W. R. Ch. Dig. 84.

Dickinson, Q. C., in reply.

Wickews, V.C.-—The only question in this case
is, whether there is or is not a debt against the
estate of Joseph Cottrell, in respect of the sums
expended for his maintenance by his mother.
That question resolves itself into two heads;
first, with reference to the sums expended during
his miaority for maintenance, and secondly, the
sums expended after majority.

In general Ithink it may be said that when a
mother maintains a child, although not under
any legal Hability, she does so under one of three
different views—irst, with the intention of atter-

wards claiming the amount as a debt due to her;
secopdly, as an act of maternal duty, kindness,
or bounty, that is, as a gift; ar, thirdly, she may
make the sdvance on an intermediate footing,
that is to say, in the expectation of being re-
couped out of some fund under the jurisdiction
of the Court, which it would allow to be so ap-
plied, altheugh sueh expenditure had not been
previousty sanctioned by the Court.

Of ¢oursge I apprebend that it & wother or any
other person confers a gift, intending it as a gift
at the time, she cauunot afterwards, under a
changed state of circumstances, come to this
Court and say it was aloan. Inthe present case
the guestion is, first, did the mothee make the
advances during the minority with the intention
of afierwards claiming as a creditor ? I see o
veason to helieve that she did so, and therefore L
hold in this respect that there was no debt for
maintenance during the minority,  Itis probably ,’
not necessary to cougider whether she mude these i
advarces during minority with the intention of |

afterwards elaiming them out of a fund under the
control of the Court, but in my opinion it is clear
she did not from what took place after the son
came of age ; for I cannot conceive stronger in-
timation of an intentiou not to claim any repay-
ment than is manifested by her handing uver the
sum of £1,000 as she did. I take it, therefore,
as clear for the present purpose that, whether
these advances were actually intended as bounty
or not during the minority, there was nothing to
create a debt. The fund I am now dealing with
is not under the control of the Court otherwise
than for the purpose of administration of the in-
testate’s estate, and I am now trying the ques-
tion as against the fund, as a jury would try the
question in an action of assumpsil,

As to what took place after majority, the claim
has entirely failed. What the mother has to
show is & contract, and she shows none. I am
perfectly convinced in my own mind that she
never, daring these six years between the minor-
ity and the death of Joseph Cottrell, had the
smallest idea of claiming repayment of anything
from him. Nothing would have surprised him
more than if she bad intimated such an intention
to him, and it would probably have caused an
alterationin their arrangements. She was bound
to intimate such an intention to him; but she
never, as I believe, formed such an intention,
and certainly never intimated it

As to what took place before my predecessor,
there is a little difficulty, because some part of
the case was dealt with in the former suit; but
I do not know that I am technically bound, by
the finding upon the certificate that the sum was
proper to be allowed, to hold that that constituted
it a debt against this estate. Although all the
parties were present, the precise question before
me could not have arisen in the former suit, and
I do not think that the certificate is conclusive
upon me to bold that there was any debt, and
being convinced that there was none, I dismiss
the summons. The claim will be disallowed.

Barxy v. SaprEr.

Administration swit—Legal and equitable assets—Trustee

and executor—ILRetainer.

A trustee for sale of a testator’s real estate for the payme.nt
of debts has 1o right of retainer for a debt due o him
{rom the testator, although he may be also executor.

Hall v, Macdonald, 14 Bim, 1, discussed. X

Proceeds of sale of Lestator’s real estate directed by him to
be sold for payment of debts, the sale being made und.er
an order of the Courtin an administration suit, ave equit-
able assets. {19 W. R. 1077—V, C. W.)
This was a creditor’s suit for the administra-

tion of the estate of Henry Dike, who died in

1867, baving by his will devised his real and per-

sonal estate to the defendant, John Sadler, and

another, upon trust to sell so much as wight be
necessary for the payment of his debts, The
will was proved by Jobn Sadier alone.

‘The testator was indebted to the plaintiff,
William Bain, and various other persons at the
time of his death. By a decree made at the hear-
ing of the cause varicus accounts and inguiries
were directed. ‘

It appeared from the certificate of the chief
clerk that the personal estate of the testator was
insufficient for the payment of his debts; that
John Badlier had received the personal estate of
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the testator which; after deducting certain sums
allowed to him, left a balance in his hands; this
he claimed to retain in part payment of a debt of
much larger amount due him from the testator.

Part of the testator’s real estate had, previously
to the filing of the bill, been sold, and subsequent-
1y the residue was sold by order of the Court;
the proceeds of these sales were received by the
defendant, John Sadler, and out of them he claim-
ed’ to be entitled to retain a sum sufficient to
satisfy the balance of the debt due to him.

On a summons taken out for the payment of the
proceeds of the real estate into court, the Viee-
Chancellor Stuart decided in favour of the right of
retainer, subject to the taking of certain accounts.

It was admitted that the defendant John Sadler
was entitled to retain the balance of the personal
estate as legal assets, and the question was now
brought before the Court whether he had any
vight of retainer as executor over any part of
the proceeds of the real estate, for the payment
of which into court & summouns had now been
taken out. .

Dickinson, Q. C., and W. (. Harvey.—This
trustee has no right to retain anything out of
equitable assets until the other creditors have
beeu put cn an equality with him. 'Phese are
clearly equitable assets. ZLowvegrove v. Cooper, 2
Sm. & GIf 271, has often been commented upon
ag not being copsistent with other authorities.
They referced to Stk v. Prime, 1 Bro. C. C. 1883
2 L. C. in Eq. 128: Cook v. Gregson, 4 W. R.
581, 8 Drew. 547 ; Wms. on Exrs, 1565,

E. K. Kuarslake, Q. C., and Freeman.— Hall v.
Macdonald, 14 8im. 1, is an authority precisely
in point. Lovegrove v. Cooper (ubisup.) is per-
fectly good law. Thece assets are uot equitable.
The devisee in trust for sale cannot proceed
against himself to have the property administer-
ed in a court of equity; heshould proceed to sell
and then satisfy his own debt.

Dickinson, Q. C., in reply.

Wickexs, V. 0.—This case is one of some im-
portance. There is a difficnity created by the
case of Hall v. Macdonald, bat I am bound to say
that for a great mavpy years I have thounght that
case was not law.
against the case whea it was first veported. I
have no daubt whatever that the Vice-Chancellor
Shadwell's decision was right, but I cannot help
thinking that Mr. Simons has misconceived what
was precisely the point of the ease, and, in fact,
he did not report the case for that peint. It is
mentioned incidentally, and I can easily concelve
certain states of circumstances in which the de-
cision would have been perfectly right, withount
that precise expression having been necessary,
or having been used.

Tt seems to me that the case, in fact, is settled

by principte, and the principle is so well estab-
lished that I may venturs to depart even from so
great aw authority as the Vice-Chancetlor Shad-
well in that case. There is no doubt as to the
right of retaluer as against legal assats on the
part of an executor; and there is also, I thinl,
such a preponderance of authority in favor of
bolding that assets like theze are equitable; that,
notwithstanding the decision in ZLovegrove v.
Cooper, T may so hold them.

The right of the heir under the statute iy anom-
alous; I believe wyself that that cannot be recon-

I remember making 2 note |

ciled with the principles of equity, but that it
must be rested entirely upon decision, and upon
the words of the statute. But I iake it to he
perfectly well settled that a trustee for sale who
is not executor, has no right whatever analogouns
to a creditor. take it as perfectly well settled
that, if an estate is devised to a trustee for sale,
or if it is couveyed to a trustee for sale for the
purpose of paying debts, in neither case would
there be any right analogous to the right of re-
tainer. That being so, is it possible to say that
the characters of trustee for sale aad executor
becoming uaited in one and the same person shall
give to the trastee rights in his character of ex-
ecutor which in his character of trustee per se he
could not have had? There would be a want of
symmetry in that which almost makes it conclu-
sive that it could not be the case.

Of course one might put cases which would
fead to results more ov lessabsurd; for instance,
one might obviously put the case of an exesutor,
who was not an oviginal trustes, but a derivative
trustee, as for instance an executor who was ap-
pointed trustee under a power before the sale;
or you might put the ease of a trustee for sale,
who became personal representative, not having
been so appointed, but by belng exveutor of the
original executor.

1 do not see wliere you are to stop if you onge
gay that the union of the two distinet offices of
esecutor and trustee in the same parson gives to
the trustee rights analogous to those he wounld
have as executor, but which he would in no way
bave as being merely trustee. Therefore I think
the true view i8 to hold, as against assets like
these, that his vights are precisely the same,
whether he is executor plus trustee or not, and
that therefore he has no vight of retainer. The
consequence will be, I take it, according to Mr.
Dickinson’s statement; thatisto say, thatequal-
ity mast be established with respect o the equit-
able assets by paying the other creditors up to
an equaality with this exzecutor, and then there
will be a rateable distribution.

Fazaxezrey v. COLsEAW.
Trustee~—~Reul estate—Power fo apply rents iw vepuiring—
Power 1o boriow.

A testatrix deviged all her real estate to brustees upon cer-
tain trusts, and empow v to lay ont the rents
thereof in repairing a ce 1ing-honse (part of the
real estate), and in orecting ¢ king sach alterations
and additions thereto as they might think Gif.

Hetd, that the trustees had no power to borrow money for
repairing the house, and conssguently that they shonld

not be allowed interest on a sum which they bad bor-
rowed for that purpose.

{24 L, T. Rep. N.B. 773.1

This was an administration suit.

By her will, dated the 7th June, 1854, Agues
Culshaw, widow, gave and devissd all her mes-
suages, lands, tenements and hervedilaments,
situate and belog in Grmskirk, in the county of
Lancaster, and all othér ber real cstate whatso-
ever, to Robert Neilson, his heirs and assigns,
upon trust from time to time to pay the rents
and profits thereof uanto and equally swmoungst
her grandehildren, Bllen Hlizabeth Culshaw,
Margaret Culshaw, Sarah Culshaw, and John
Calshaw, as tenants in common during their
respective lives, with divers vemainders over for
the benefit of the children aud issne of all her
said grandchildren.
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By a codicil to her will, dated the 16th July,
1855, the testatrix appolnted John Fazakerley a
trustee and executor of her will, along with
Robert Neilson ; and she thereby authorised her
trustees and executors to lay out all or any part
of her personal estate (which by her will she
had giver upon trust for her four grandehildren
on attaining twenty-one, in equal shares), and
the rents of her real estate, in repairing the
dwelling-house and premises where she then
lived, and in erecting and rnking such altera-
tions and additions thereto as might from time
to time appear necessary to them for letting the
same to advantage. .

The testatrix died on the 21st July, 1855,
and ber will and codicil were, in the following
October, duly proved by John Fazakerley alone.

The four grandchildren were all infants at the
death of the testatrix.

The dwelling-house and premises referred to
in the codicil cousisted of a dwelling-house
kuoown as Vine Cottage, and three small plots of
land adjoining it, and situate in Buscongh-street,
Ormskirk. At the date of the testatwrix’s death,
Vive Cottage was in a very dilapidated condi-
tion ; and Fazakerley, not having in his hands
sufficient money belouging to the testatrix to put
the cottage into a thorough state of repair, bor-
rowed sums amounnting in the whole to 1,0187
15s. 4d., which he expended upon the repair of
the premises, whereby he alleged that he had
increased the letting value thereof from 25l to
90/, He bad since paid off the amount out of
the rents.

Ellen Elizabeth Culshaw, who attained twenty-
one in September, 1869, having expressed herself
dissatisfied with the expenditure of the sum of
1,018/, 15s. 4d. upon the repairs of the premises,
Fazakerley instituted the present suit, praying
for the administration of the real and personal
estate of the testatrix, and for a declaration that
the expenditure of the sum in question on the
repairs of the premises was proper and for the
benefit of the grandchildren, and that he might

- be allowed the snm of 1,0187. 155 4d and interest
as a proper disbursement on account of the real
and personal estate of the testatrix, in taking the
accounts,

Jessel, Q. C., and A. H. Miller, for the plaintiff,
contended that he ought to be allowed all sums
properly expended by him, with interest at the
usual rate.

Southgate, Q. C., and Bedwell, for the grand-
children, contended that the plaintiff was not
entitled to be allowed interest. There ought to be
an inquiry as to the amount properly expended,
and the plaintiff ought to pay the costs of the
inquiry, as in Be Churchill (3 Jur, 719), where
Lord Cottenham held that the committee of a
lunatic, who had expended money in the repair
of his estates without having the previous sanc-
tion of the court, must bear the costs of a refer-
ence tothe Master whether the amount had been
properly expended.  They also referred to Bridge
v. Brown (2Y. & C. C. C. 181).

Bardwell for the other trustee.

Jessel. Q). C replied.

Lord Romiziny said that under the words of the
codicil there was no power to raise money by
mortgage of the real estate for the purpose of
repairing ; the trustees were only empowered to

apply for that purpose-the remts after they
received them, and therefore no interest could be
allowed to the plaintiff in respect of the mouney
which he had borrowed for the purpose of repair~
ing the cottage. There must he an inguiry what
sum was properly expended by the plaintiff in
the repair of the cottage.

UNITED STATES REPORTS. -

SUPREME JUDICIAL COURT OF MAINE.

Hexry Bager Anxp Wire v. Crry o PORTLAND.
Henry BakERr v. SAME.

The fact that, when a resident of a city was injured by
a defective way; which the city was bound to keep in
repair, he was driving at a *“faster rate than six miles
an hour,” in vielation of a city ordinance, is 1o bar to
his right to recover damages for such injury, if such
driving did not in auny way contribute to produce it.

The fact that the jury failed to agree upon the answer to
the question whether the plaintiff was driving at a faster
rate than six miles an hounr, does not vender it reason-~
ably certain that a general verdict for the plaintitf, in
such action, is erroneous.

This was an action on the case, for an injary
occasioned by a defective highway. The plain-
tiffs suffered serious damage in person and pro-
perty on the evening of October 13th, 1868,
by reason of the upsetting of the carriage in
which they were riding, in cousequeunce of run-
ning over certain piles of stones which had been
dumped in the roadway on Cumberland street,
by persons in the employ of the street commis-
sioner, and left there over night, without guards
or lights, to proiect or warn the traveller. The
buggy and harness were well made and in good
order, the horse well broken and kind, though
spirited, the street much frequented, and the
evening too dark for a man in a carriage to see
obstacles of-that description on the ground.

H. Baker testified that he was driving not
over five miles an hour, when the accident
oceurred. The defendants offered evidence to
show that he was driving at a rate exceeding six
miles an hour,

There was a city ordinance prohibiting driving
at a faster rate than six miles an hour, under a
penalty of not less than $5 nor more than $20.

The presiding judge instructed the jury, that
if plaintiffs were driving at a faster rate than six
miles an hour, when thrown from the carriage,
yet if such driving did not in any degree contri-
bute to produce the injuries complained - of,
would be no bar to their right to recover.

The case now came before this court on excep-
tions by defendants to this instruction, and alsoe
on motion to set aside the verdict (which was
for the plaintiffy) as against law and evidence.

Davis § Drummond for plaintiffs,

J. W. Symonds, City Solicitor, for defendants.

The opinion of the court was delivered by

Barrows, J.—Counsel for the defendants cite
a strong line of cases, in which our own and
other courts have held c¢ity ordinances of this
and like character, as binding on all who have
actual or constructive knowledge of their exist~
ence, and as having the force of statute law
within the limits to which they apply. And
also cases in which it appears to have been held
with more or less distinctness, that a party
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seeking a remedy in damages against a town or
city or other corporation, charged with the
maintenance of & way or bridge, is not entitled
to recover, if at the time of the accident, the
party plaintiff was violating a law of which he
was bound to take notice.

But in all thig latter class of cases, it will be
seen upon examination that the wrongful act of
the plaintiffs either was or was not assumed to be,
in some manner or degree, contributory to the
production of the injury complaived of, so that
the precise question here presented was not
under consideration in any of them. They can-
not be deemed authorities adverse to the instruc-
tion here given, if the point was not raised or
considered. Thus in Heland v. Lowell, 3 Allen
407, it seems to have been taken for granted
on all bands, that the plaintiff’s want of care,
evinced in the violation of the city ovdinance,
was one of the efficient causes of the accident.
There may have been something in the evidence
which made it certain that it was so, in which
case it would be useless to raise or discuss the
question which we are to pass upon. At all
events the point was not taken, and the ques-
tions presented to the court were whether the
plaintiff was bound by the ordinance, if it was
not made to appear that he knew of its existence,
and whether evidence of his general good char-
acter for sobriety was admissible, to rebut the
evidence offered in defence that he was intoxi-
cated when the accident occurred. The rulings
complaiued of were the rejection of the evidence
of general good character for sobriety, and the
instraction, *‘that if the plaintiff at the time of
receiving the accident was driving at a rate
faster than a walk, in violation of the city ordi-
nance, he could not recover, although he was
using due care in other respects.” It seems
from the very temor of the instruction, to have
been conceded on the part of the plaintiff, that
under the circumstances of that case, driving
faster than a walk was not the “due care,”
which the plaintiff was bound to show he was
using in all respects.

., The court recite a dictum from Worcester v.
Bssex Merrimae Bridge Corporation, 7 Gray. 459,
to the effect that if the plaintiff was, at the time
of the accident, violating a public statute or & by-
law, of which he had actual or constructive no-
tice, he could not recover damages for the aceci-
dent; but they immediately refer to the true prin-
ciple, adding: ‘“and it is the established law, that
when a plaintifi’s own unlawfal act concurs in
cqusing the damage that he complains of, he can-
not recover compensation for auch damage.” It
is very clear that the court could not have meant
that a econcurrence merely in point of time be-
iween a breach of law by the plaintiff and the
accident, would bar the plaintiff to recover, be-
cause they had jast said in Alger v. Lowell, 8
Allen 406, that ““intoxicated persons are not re-
moved from all protection of Jaw; the plaintiff
was bound to show that he was in the exercise
of due care, and the jury were so instructed, if
he used such care by himself or others, his intox-
ication had nothing to do with the accident; the
city may be liable under some circumstances for
an injury sustained by * * * an intoxicated per-
son, if the condition of the injured person does not
contribute in any degree to occasion the injury.”

Now intoxication in the streets is a misdemen-
nor, upon which 8 penalty is imposed by law, as
distinctly as it is by the city ordinance upon
driving over a bridge faster than a walk, and it
appears as likely to eqptribute to the occurrence
of an accident, to say the least of it; yet no one
wounld be likely to contend that a city or town
would be relieved from the consequences of its
negligence in the care of its ways, merely be-
cause the sufferer was intoxicated at the time of
the accident, if it were made to appear that his
breach of the law, in that respect, had nothing
to do with its occurrence. It has been settled
that intoxication is not conclusive evidence of a
want of ordinary care: Stuart v.Machius Port,
48 Maine 477. In fine, recrimination is ot a
good plea in bar in actions of this kind, unless
the plaintifi’s claim originates iu his offence, and
he is obliged to prove the offence in order to
establish his claim, or unless the commission of
the offence has in some degree contributed to
produce the injury, or necessarily negatives some
point which the plaintiff is bound to establish in
proof, in order to entitle him to a verdict.

The defendants’ counsel contends that the
simple fact that the plaintiff is in the act of vio-
lating the law, at the time of the injury, is a bar
to the right of recovery. . Undoubted!y there are
many casss where the conterpporaneous violation
of the law by the plaintiff is so0 counected with
his claim for damages, as to preciude his recov-
ery; but to lay down such a rule as the counsel
claims, and to disregard the distinction implied
in the ruling of which he complains, would be
productive oftentimes of palpable injustice, The
fact that a party plaintiff in an action of this
description was at the time of the injury passing
another wayfarer on the wrong side of the street
or without giving him half the road, or that he
was {ravelling on runners without bells in con~
travention of the statute, or that he was smoking
a cigar in the streets, in violation of a muuicipal
ordinance, while it might subject the offender to
a penalty, will not excuse the town for a neglect
to make its ways safe and convenient for travel-
lers, if the commission of the plaintiff’s offence
did not in any degree coutribute to produce the
injury of which he complains.

The soundness of the distinction recognised
by the. presiding judge in the instruction now
under consideration, has been affirmed by this
court in Bigelow v. Reed, 51 Maine 325, Hamil-
ton v. Goding, 55 Maine 428, 429. See also
Moeton v. Gloster, 46 Maine 620; Davisv. Mann,
10 M. & W. 548,

But the defendants’ counsel insists that ¢the
finding by the jury, that the illegal driving did
not contribute to the injury, was wowarranted
by the testimony,” and argues that a change in
the rate of speed must necessarily increase or
diminish the danger, while ¢‘ the verdict practi-
cally holds that the danger wonld be the same
at a rate of less than six miles, as it would be
at a rate of more than six miles an hour,” inas-
much as the jury declared themselves as unable
to agree whether the plaintiff was driving at the
rate of more than six miles. It is reasonably
certain, then, that the verdict must have been
erroueous, because the jury failed to agree upon
the answer to the question, whether the plaintiff
was driving at a rate exceeding six miles an hour.
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Suppose half the jury thought the plaintiff
was driving at the rate of six miles and an eighth
per hour, and the other half thought his speed
did not exceed six miles. They would not agree
upon the special finding # but would that pre-
vent them from finding that the rate of speed,
whichever of the two rates it was, did not con-
tribute to produce the injury? Might they not
well have found upon the testimony heve pre-
sented, that if the plaintiff was driving at a rate
not exceeding five miles an hour, as he testified,
the same resaltg, to wit, the frightening the
horse, hig starting to run, and the upsesting of
the carriage would have followed? If so, did
it really make any difference as to the issue
then on trial if he was going more than six miles
an hour? We think the answers to these ques-
tions must demonstrate the injustice of making
sach & test decisive of the plaintiff’s right to
recover. The true question was (on this part of
the case) whether he was using due and reason-
able care under all the circumstances, or whether
a want of such care on his part contributed to
produce the iujury.

We have no reason to doubt that this guestion
was submitted to the jury, in a manner caleu-
lated to give to the testimony oflered by the de-
fendants as to the plainifi’s rate of speed, all
its legitimate effect, or that it was passed upon
by them in & wanner which aust preclnde our
interference with the conclusion at which they
arrived. In each cise the entry wmust be

Hotion and exceptions overruled.

NotE 2Y THE EDITOR OF THE “AMERICAN Law R€GISTER.”

The cases are probably not altogether harmo-
nious in regard to the effect of illegality in a
contract or businesg, upon the right to recover
wupon any matter merely incidental to the main
contract or business. 1t seems well agreed, that
if the action is based upon any matter which is
in violation of law, whathev it be also confra bonos
mores or not, it cannot he maintained. There
was formerly an attempt to distingnish, in this
respect, between mala prokibita and mala in se,
as if contracts against positive law merely, were
not to be held illegal to the same extent as if
theyinvolvedalso positive moralturpitude. - There
seems to have been an opinion somewhat exten-
sively prevalent among men of the better class
in our country, that it one peaceably submitted
to endure the penalty of a statute; he had answer-
ed all the law required of him, and that he there-
by obtained full pardon and absclution for his
violation of thelaw. For instance, if in his con-
soience he felt the law to be in conflict with any
higher law, as the coustiturion of the state. or
the Divine law, he was at full liberty to act upon
his own impulses, or convictions, and incurred
no moral guailt provided he submitted to pay or
endure the penalty.

Upon a somewhat similar view, it seems, at
one time, to have been, considered that Sunday
laws, or those requiring ahstinence from ordinary
secular labor on the Lord’s Day, did not render
contracts made in violation of the statute void,
but only exposed the parties to the penalty of
the statute : Gleer v. Putnam, 10 Mass. 312; 2
Parsons on Cont. 762, Dut later cases have
placed the guestion upon the true greund, that

the effect of the statute must be to render all
acts done in violation of the statute void for all
purpnses, so that no action could be maintained
upon any coatract made in violation of these
statutes : Lyon v. Sirong, 6 Vt. 219; Robeson v.
French, 12 Met. 24; (regg v. Wyman, 4 Cuash.
322,  And the same rule has been extended to
sales of property in violation of statutory regu-
lations as to inspection, license, and stamping.
As in actions for the recovery of the price of
lottery tickets sold in violation of statutes: Hunt
v. Knickerbacker, 5 Johns. 327 ; or for the en-
forcement ot countracts for the sale of lands where
a penalty was inflicted by statute; Mitchell v.
Smith. 1 Binn. 110 ; or where the statute pro-
hibited, under a penaity, the selling of shingles
unless of a particular dimeusion or if wnot sar-
veyed, and the action was for the recovery of the
price of shingles sold in violation of the statate;
Wheeler v. Russell, 17 Mass. 258. Cases of this

‘character are very numerous in the reports, and

not be discussed.

1t seems, however, in all this class of cases to
be considered, that in ovder to defeat the action,
it must appear that it ie some way founded upon,
or in fartherance of, the illegality. Thus, a con-
tract foanded upon the comsideration of fature
cohabitation is held void; as being against public
morals: Walker v. Perlins, 8 Burr. 1568; s. ¢.
1 Wm. Bl 517. But contracts founded upon past
illicit cohabitatinn, even where one of the parties
is married, have boen upheld : Turnerv Vaughan,
2 Will. 8395 Wulker v. Perkins, supra ; Il v.
Spencer, Amb. 6i1; Kaye v. Moore, 2 Bim. &
Stu. 260 ; Nye v, Horeley, 6 B. & C. 138.

But where a party countributes to the mainte-
nance of anything prohibitel by law, or agaiost
the policy of the law, a3 where one lets lodgings
to an immodest woman to enable her to carry on
illicit cohabitation there, with different men, he
cannot recover the rent. But if the woman
merely lodge there and receives her visitors else-
where, it is here sald be may recover the rent:
Appleton v. Campbell, 2 C. & P. 347.  So, also,
he cannot racover in such case, although at the
time of letting tho piaintiff did not know of the
use to which the tenant purposed to put the
lodgings, if he saffers her to ocoupy them after
he learus the use: Jeénnings v. Throgmorton, R.
& M. 251 ; Lloyd v. Johnston, 1 B. & P. 340.
Aund it seems to have been held, that one may
recover for getting up an expensive dress to be
worn by a woman of bad fawme, at public places,
in furtherance of her vieious mode of life, even
when the plaintiff kuew the use for which it was
inteaded betorehand : Lloyd v. Johnston, 1 B. &
P. 340. But we should have doubted the entire
soundness of the lnst case on this point. And
Lord Elienborough seems to have held, in Bowry
v. Bennett, 1 Cowp. 848, that in such case the
plaintiff cannot recover, where the work is done
to forward prostitution, and o be paid cut of the
avails of sach a course of life. And it has been
held, that where houses have been leased for
brothels, the l{essor knowing the use contem-
plated, no recovery could be had upon the cove-
nants in the lease : Smith v. White, Law Rep. 1
Bqg. 6268, Aund although, as stated above, at one
time it seems to have bzen held that the plaintif
must expect to derive some advantags from the
illegality, in order to defeat the acilon, thatis
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not now held important : Pearce v. Brooks, Law
Rep. 1 Exch., 213.

Auything done in furtherance of a business
earried on in violation of law, can never be made
the foundation of an action. As where the
action was for services rendered in peddling
goods for another, without license as required
by law: Stewarison v. Lothrop, 12 Gray, 52. Nor
is the agent of another, in performing an itlegal
act, liable to an action at the suit of bis prin-
cipal, for damages recovered against him on
account of the negligence of theagent: Baynard
v, Harrity, 1 Houston 200. But it would be
otherwise if the business had been rendered ille-
gal by the omission of the agent to obtain the
proper license, which his privcipal confided in
him to do: Id. And a woman canunot recover
upon an implied contract for services performed
by her as servant for a man with whom she lived
as o mistress: Walraven v. Jones, 1d. 355.

And it has been held that one who is travelling
upon the highway on Sunday in violation of the
statute canpot recover of the town for damages
suffered by defects therein ; Bosworth v. Swansey,
10 Met. 868. Andif the plaintiff seeks to recover
upon the ground that his travelling was & work
of necessity or charity, and not of a secular char-
acter, so as to come within the statute, the bur-
den of proof isupon him : Id.: Jonesv. Andover,
10 Allen, 18. Chief Justice Shaw, in Bosworth
v. Swansey, treats the question, as being whether
the iliegal act contribiuted to the injury. Upon this
view, the decision of the principal case would be
free from all difficulty, provided the question
how far the violation of the city ordinance con-
tributed to the injury, is properly oue for the
jury. Ia the case of fravelling on Sunday in
violation of the statute, it clearly could not be
regarded as & proper question to be submitted to
the jury, whether the illegal act contributed to
the injury, That must be regarded as one of
those seif-evident propositions to be ruled by the
coart. In New Hampshire it cecems to have been
doubted how far the fact that the plaintiff was
travelling in violation of the statute will preclade
a recovery in sach cases: Corry v. Baih, 85 N.
H. 533.  And in Norris v. Litchfield, 85 N. H.
271, Bell, J., is reported to bave said, “as a
general principle it is wholly immaterial whether
the plaintiff was acting in violation of law, un-
less his wrong-doing has directly contributed to his
damage.” These dicta seem to justify the de-
cision in the principal case.  Aud there are many
cases where the plaintfi’s illegal act must be
considered as having contributed to his injury,
where he is not precluded from recovery ou that
account  As where one is injured by spring-guas
set by the owner upoun his premises for the pro-
tection of his property, while the plaintiff is tres-
passing thereon: Bird v. Holbrook, 4 Bing. 628 ;
5. 0. 156 Eng. C. L. Rep. 91.  There isno end to
the cases bearing more or less directly upon the
question decided in the prineipal vase. The only
question, which it seems to us could fairly arise
in the ease, is how far the plaintiff is competent
to use the highways of a town or eity differently
from the way the law allows him to use them at
all, and then claim damages because they are
not in complete repair, and ask to have the jary
decide, by way of inference merely—sinee, from
the nature of the case, there could be no direct

evidence to the point—whether his acknowledged
abuse of his legal license to use the highway in
a particular manner, had any tendeacy, or con-
tributed in any degree, to produce or increase
the injury. It requires no gift of prophecy to
foreteli how such questions are likely to be de-
cided by the jury. The present case well illus~
trates that point. The jury were ready to say
that the rate of speed bad no connection with the
injury : but they could not agree what the rate
of speed was, whether more or less than the law
required. And as the case now stands upon the
record, the plaintiff was using the highway in an
illegal manner; bat not 50 as to contribute to his
injury, in the opiuion of the jury. The only
doubt, as we have said, would seem to be, whether
the jury, by a mere inference, can purge the
plaintiff from the ordinary consequences of his
illegal act, that is to increage the peril of travel~
ling as the speed increases, or whether the de-
fendant is fairly entitied to have the benefit of
this natural presumption, as one of the presump-
tions which the law denominates presumptiones
juris ef de jure. 'The case is somewhat novel, and
as it seems to ws, is presented by the learned
judge with great fairness and ability.

Iuportant Ir TRUE. —The American Society
newspaper has a recent article, making the fol-
lowing announcements: First, that an eminent
lawyer says that all marriages celebrated on
Sunday are void, bscause marriage is a civil con-
tract, and civil contracts made on Sunday are
void; second, that the children of a deceased
millionaire are going, for this reason, to contest
their father’s will, by which he gives his estate
to his children by a second wife, to whom he was
married on Sunday ; and thirdly, that a learned
jadge has lately decided that marriages between
minors, or between an adult aud a minor, are
void. Now, people should avoid great excite-
ment in warm weather, and although, of coutse,
no lawyer peeds to be told any thing about the
law in question, yet, to relieve the minds of the
Inymen and lay-ladies who form and read our
foolish ¢ American Society,” we will state, as

gravely as we can, that there is no cause for

alarm, at least, to the ladies.. The marriages
are ull valid, everywhere. Even in this State,
although marriage is held to be a civil contract,
yet civil Gontracts made for a lawful purpose,
and ot teuding to disturb the public peace and
quiet, are valid and entorceable, aithough made
on Supnday. Now, unless it can be made out
that marriage is a contract tending to disturb
the pablic peace and quiet, we see no trouble.
Soms marriages do have that tendency, un-
doabtedly, and we advise the female parties
thereto to look out for themselves. As to the
millioanire, we fanecy his will must stand; he
might have given his estate to Tom, Dick and
Harry, who are not his children at all, even by
a Sunday marriags, and they would take it in
spite of the children by the week-day marrisge.
As¢ to marringes of minors, in every community
the lawful age at which marriage may be con-
tracted is fized below the age of wmnjority; in
this Stats it is fourteen for men aud twelve for
women, the latter being so much smarter, and,
we may add, more impatient.—Albony Law Jour.
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(Continwed from page 121.)

Accounrt.

An Act of Parliament provided that, if the
income of the defendants, from rates, duties,
&e., received, should fall below £1000, the
plaintiff should make ap the deficiency. There
was n deficiency in every year from 1847 to
1858, but no demand was made till 1870; an
action at law was then brought to recover it.
The plaintiff filed the biil for discovery of the
rates, &c., received, and which ought to have
been received, and for an injunction against
the action at law. Held, that the injunction
should be granted until the hearing.—South-
ampton Dock Co. v. Southampton Harbour and
Pier Board, L. R. 11 Eq. 254,

AcTiorn.

The plaintiff apprenticed his son to a jewell-
er for six years, aud covenanted to pay him
£26 premium, which be paid. At the end of
the first year the jeweller died. Held, that
the plaintiff eonld recover no part of the pre-
mium from the execator.— Whincup v. Hughes,
L. R.6C. P 78

Sec PAYMENT.

not then contemplate bankruptey, but was
hopelegsly insolvent, and was afterwards ad-
judged baukvupt on his own petition. Held,
that the assignment being made under pressure
was valid ; and that although an act of bank-
ruptoy, yet there was no relation back fo it,
the adjudication being on R.’s own petition—
Jones v. Harber, L, R. 6 Q. B. 77.
See ASSIGNMENT.
Boxp.

Two bonds were given by a company to H.,
who assigned them to the holder for value;
the interest was once paid by the company
upon a judgment obtained in a suit therefor;
the holder also recovered judgment in another
suit for the principal and interest subsequently
acerued. [leld, that the holder was entitled
to prove on the honds against the company
free from equities between it and H.—Ex parte
Chorley, L. R. 11 Eq. 157.

Buinpixe CoxtraAcT.

A contractor agreed by a specified time to
do certain, work according to specifications,
subject to certain alterations and edditione
and to forfeit £5 for every day after that time
until completion ; and also, that the time for
completing any alterations or additions should
not exceed the specified period unless an ex-
tension were allowed by the clerk of the works.
The contractor did not complete within the

AppuprIoN. —See LEGACY. period, but failed to do so on account of alter-
ANswer. —See Equity PLuapInG AND PrACTIOR, 2. ations ordered. No extepsion of time had
APPOINTMENT, been allowed. Held, that the contractor had

There was a trust in a marriage settlement
for such of the children of the marriage as the
husband shounld appoint. Heappointed a sum
to o married daughter for her separate use,
without power of anticipation. Held, that
the appointment was valid, but the restraint
on alienation void.—1In re Cunynghame's Settle-
ment, L. R. 11 Eq. 824.

See SerrLEMENT 53 Wiy, 12.

ASSIGNMENT.

A trader assigned ail his property to the de-
fendant as security for an existing debt, and
money advanced to pay the debt of another
creditor who had a valid mortgage upon the
same property. 'The trader afterwards was
adjudged bankrupt on his own petition.  Held,
that the assignment was valid, and not an act
of bankruptey.-—Lomaex v. Buzton, L. R. 6 C.
P. 107.

8ee Bangruproy; Boxo,

BANKRUPTOY.

R. assigned all his property to the plaintiff
in consideration of a pre-existing debt, and
under a threat of legal proceedings; R. did

“

subjected himself to the forfeiture.—Jones v.
8t Johw’s College, L. R. 6 Q. B. 115,
BurprN oF Proor.—8ee Evipeycs.
CARRIER.

A passenger by a railway had his portman-
teau put into the same carriage with him; at
a station he got out for ten minutes, and on
his return failed to find the carriage, and com~
pleted his journey in ancther; the portmantean
when found had been robbed. The jury found
that his negligence had contributed to his loss.
Held. that the geueral linbility of the company
was modified by the implied condition that the
passenger should use reasonable care.—Zalley
v.Great Western Railway Co., L. R. 6 C. P. 44.;
8. ¢. in Appeal, 7 C. L. J. N. 8. 20.

CHARGE.—See Equity, 2.
CoMPANY.

1. A shareholder gave to the company in
payment for his shares confederate bonds
at their market value, which payment was
agreed to by the company. Held, that this
was & valid payment and could not be impeach-
ed afterwards.—Schroder’s case, L.R.11 Eq.181.
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2. The W. Assurance Society transferred to
the A. Company its business and assets, in-
cluding a lease to a trustee for them, and poli-
cies of renssurance, andthe A. company agreed
to indemnify the W. shareholders against all
claims. The A. company was afterwards
wound up, aud the W. shareholders claimed
the lease and policies of reassurance. Held,
that the W. Society had no lien on the lease
nor the policies, either as surety or as unpaid
vendors. FEx parte Western ILife Assurance
Society, L. R. 11 Eq. 164.

See Boxo.

CoxpITION.—See VENDOR AND PURCHASER, 1.
CONYEDERATE Bonbps.—See CompaNy, 1,
Coxruier oF Laws.—8ee Forriay JUDGMENT.
CoNSTRUCTION.—Se¢ VENDOR AND PURCHASER,

25 Wi, 1-10.

CONTRACT.

1. The plaintiff agreed to hire grass-land
of the defendant on the terms of a lease to be
signed afterwards. He entered and found the
land overrun with rabbits. When the lease
was presented to him he refused to sign it, un-
less the defendant undertook to destroy them.
The defendant promised to do so, and the
plaintiff signed the lease in its original form.
The defendant did not destroy the rabbits.
Held, that the promise was collateral to the
lease and founded on a good consideration.—
Morgan v. Griffitk, L. R. 6 Ex. 70.

2. R. applied in writing for thirty shares in
a company; they were allotted to him and
notices of the allotment were posted to his ad-
dress, but he denied that he had ever received
them., Held, that the evidence was insufficient
to prove notice.—Reidpath’s case, L. R, 11
Eq. 86.

3. The defendant applied by letter to the
plaintiffs for fifty shares; on thenext day they
were allotted to him, and notice thereof posted
to his address, but he never received the
notice. Held, that he was not a shareholder.
— British and American Telegraph Co.v. Colson,
L. R.6 Ex. 108.

4. By the rales of the Stock Exchange a job-'

" ber buying shares is bound by a certain day to
pass to the seller the name of o person willing
to take them as the ultimate purchaser; the
seller may object to the name, and the jobber
is liable for the shares until a satisfactory
name is given. The plaintiff through his
brokers sold shares to the defendant, a jobber;
they were subsequently bought by other brokers
for 8., who precured G., a person of no means,
to take a transfer of the shares, and G.’s name
was passed to the defendant, and by him to

the plaintiff’s brokers, who prepared the trans-
fer to G., and the plaintiff executed it. Calls.
were afterwards made, which the plaintiff was.
obliged to pay. JIleld, (LusH, J., dissenting),.
that the defendant was not liable to indemnify
him against the calls. — Maxted v. Paine,.
{Second Action), L. R. 6 Ex. (Ex. Ch.) 1825
s.c. L. R. 4 BEx. 203; 4 Am. Law Rev. 112.

See Action; Buinving CoxtraCT; COMPANY,.

2; VENDOR AND PURCHASER, l.

CoNVERSION. —See Danagrs, 2; WiLn, 2.
Costs.—8ee EQuiTy PLEADING AND PracTICE, 1.
CovENANT.~—QSe¢ SETTLEMENT; VENDOR AND PUR-.

CHASER, 2.

CrrmiNan Law.

1. The prisoners indecently exposed their-
persons in & urinal which was on & public foot~
path in Hyde Park, and open to the public.
Held, that the jury rightly fouand that the-
urinal was a public place.—Reg. v. Harris, L.
R.1C. C. 252

2. Indictment that the prisoner ¢ knowing-
ly and without lawful excuse feloniously”
had in his possession a ‘die impressed with.
the resemblance of a sovereign. He ovdered
two dies of a maker, who communicated with.
the mint and received permission to let the-
prisoner have them, which he did.  Held, that
there was no evidence of lawful excuse, and
that the prisoner’s intention had nothing to do
with the offence.—Reg. v. Harvey, L. R. 1 C,
C. 284.

3. It was the prisoner’s duty as servant of"
H. to pay his workmen; by frandulent repre-
sentations of the amount due he obtained from
his master’s cashier 2s. 4d. more than was
really due, and appropriated it to his own use.
Held, that the money delivered to the prisoner-
was in the constructive possession of his mag-
ter, and that the misappropriation of it was-
larceny.—Reg. v. Cooke, L. R. 1 C. C. 295.

4. The prisoner induced A. to purchase a
chain from him by a statement that it was.
fifteen carat gold, knowing that the statement
was untrue. JI7eld, that a conviction for oh-~
taining money on false pretences was good.—
Reg. v. Ardley, L. R. 1 C. C. 301.

See STATUTE.

Damages.

1. The defendants in working their coal
mine passed their boundary, and took coal
from the plaintifi’s mine. Held, that the mea-
sure of damages was the value of the coal at the
mouth of the pit, making allowance for the cost.
of raising it, but not for the cost of severing-
it.—Llynvi Co. v. Brogden, L. R. 11 Eq. 188,

2. Trover. The plaintiff bought of the de--
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fendant one hundred cages.of champagne at’

14s. a dozen, and immediately resold them to
A. at 24s. a dozen. The defendant refused to
deliver them; and as other champagne of the
same quality could not be obtained, the plain-
tiff did not perform his contract with A. The
defendant had no notice of the special circum-
stances. [feld, that the champagne had ac-
quired a special value of 24s., which was the
measure of damages.—ZFrance v. Gaudet, L.
R. 6 Q. B. 199.
See NeGLIGENOR, 1.
Dears.—Sec EVIDENCE,
Drrosir.—Sec VENDOR AND PURCHASER, 3.
Discovery.—Se¢ Accovnt; Equiry PrLEapiNg
AND PrACTICORE, 2.
HASEMENT.

A natural stream flowed through two ad-
Jjoining pieces of land, A. and B., owned by
the same person; in 1860, there was a tank
in B. into which the water flowed, and two
pipes condusted it from the tank to cattle-
sheds in A.; the water thus obtained was
purer than that taken from the stream in A.
In 1868, A. was conveyed to the plaintiff with
all waters, water-courses, rights, privileges,
advantages, and appurtenances to the same
belonging, or with the same or any part there-
of, held, used, enjoyed, or reputed as part
‘thereof or appurtenant thereto; B. was con-
veyed to the defendant, who stopped the pipes;
the cattle-sheds had been removed, and cot-
4ages built in their place, and the water used
for domestic purposes. Held, that the right
to the use of the pipes was continnous and
passed to the plaintiff by implication ; also,
that it was a watercourse which passed by the
words of the conveyance; also, that it was
necessary for the use of A.; also, that when
the water arrived at his premises the plaintiff
could do what he liked with it.— Watts v.
Kelson, L. R. 6 Ch, 166.

Equiry.

1. A bill alleged that the plaintiff had been
induced by the fraudulent representations of
the defendants to pay money for shares in a
company, and sought to make them liable for
it. A demurrer to the bill was overruled.—
Hill v. Lane, L. R. 11 Eq. 215.

2. The defendant, while A. was in great
neoessity, discounted his acceptance for him
at an unconscionable rate, and A. charged the
debt upon his revsionary property. Held, that

-the charge should stand as security ozly for |.

the money actually advauced and interest.—
Tyler v. Yates, L. R. 11 Eq. 295.-
8. C. granted an annuity out of land, and to

secure it granted a term of one hundred years
in the land to a trustee ; the legal estate was
then outstanding in mortgagees. C. by his
will devised the land to his sons; they paid
off the mortgages, and had the legal estate
conveyed to the mses of the will, and then
sold it to G. without notice of the annuity.
Held, that the anpuitant had no remedy in
equity against the trustee and purchaser, the
only question being one of estoppel. Semble,
that there was no estoppel.—Clemow v. Geach,
L. R 6 Ch. 147,
See Account ; BonND; INJUNOTION.

EqQuiry PLEADING AND PRACTICE.

1. A petition was served on a respondent,
whom it was necessary to serve, but who had
no interest in the subject-matterof the petition.
I{eld, that the petitioner should have tendered
the respondent a sum sufficient to enable him
to consult a solicitor, and that as he had not
done 5o, the respondent was entitled to costs
for appearing.— Wood v. Boucher, L.R. 8 Ch. 77,

2. A policy issued in 1862 by the defendants
upon the plaintiff’s life contained a condition
that it should be voidif he went out of Europe
without permission to be obtained on paying
an extra premium. Ie went to India about
the same time, but paid the ordinary pre-
miums until 1868, when, he failing to pay, the
company refused to reinstate the policy except
on the payment of the India premium from its
date. It contained a provision for reinstating
on payment of the premium with interest. A
bill was filed on the ground that the company
knowing of his residence in India had not
charged the extra rate, and that the policy
should be reinstated upon payment of the ordi-
nary premium; an interrogatory asked whe-
ther, in respect of the twenty policies granted
by the defendant to persons going to Iudia
about the same time as the plaintiff’s policy,
any extra payments were made. Held, that
the plaintiff was eatitled to the discovery,—
Glirdlestone v. North British Mercantile Insur-
ance Co., L. R. 11 Eq. 197.

3. H. was one of the trustees of the real es-
tate of & bank. The deed of gettlement pro-
vided that the directors should order any
action or proceeding to be brought or defended
on account of the property of the bank. A
suit was brought against the trustees for this
property, and the solicitors of the bank enter~
ed an appearance for all the trustees. H.
moved to have his appearance expunged as
entered without his authority. Held, that the
appearance was rightly entered.— Heinrich v.
Sutton, L. R. 6 Ch. 220.
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EsrorpEn.—See Bonp ; Equiry, 2.
Evivuxce.

L. died in 1860, and by his will gave a
legacy to T., who had sailed to Australia and
was heard from in 1859, but never afterwards.
More than seven years after, the residuary
legatee petitioned for payment of the legacy
to him. Held, that the burden was on those
who claimed under 7T. to prove that he sur-
vived the testator.——In re Leewe’s Trusis, L.
R. 11 Eq 236.

See Conrracr, 1-8 ; CriMINaL Law, 1.
Exrcvror.—See Wiy, 1, 2.
ExTInGUISHMENT.—Se¢e POWER.

Fansz ImprrsoNmeNT.—See Masrer anp Sepr-

vaNT, 1.

Fause PreTENCES.—Se¢ CRUMINAL Law, 4, 5.
FoREIGN JUDGMENT.

1. Actionupona foreign judgment by a court
having jurisdiction. The plea set out that the
judgment proceeded upon a mistake in English
law, and the mistake appeared on the record,
the record also showed that the defendants did
not bring to the knowledge of the foreign court
the provision of English law. Held, that the
wistake did not prevent the English Court
from giving effect to the judgment.—Goddard
v. Qray, L. R. 6 Q. B. 139.

2. By the law of France a resident may sue
a foreigner not resident there; the mode of
citation is by serving the summons on the Pro-
cureur Impérial. The defendants were sued
and service made in this manner: thex were
not French subjects, nor resident in France,
nor in France when the obligation upon which
they were sued was contracted, but had po-
tice of the suit. Judgment was given against
them by default, and an action brought in
Englond on the judgment. [Held, that the
defendants were under no obligation to obey
the French judgment.—Shibsby v. Westenholz,
L. R. 6 Q. B. 155,

Yorrerrurs.—See Buinpivg CoxTRACT.

Fravup.—8ee Bangrurrcy ; Equrry, 1.

FrauDULENT CoONVEYANCE.-—See ASSIGNMENT,

Girr.—Se¢e CHARITY ; WILL, 7.
Horcu-ror.—See Wiy, 5. .

" Hussanp anp Wire

Thedefendant’s wife, without his knowledge,
bought of the plaintiff goods, such as a geld
pencil-case, cigar-case, glove-box, scent-bottle,
guitar, music, purse, and the like, to the value
of £20, The defendant was a clerk, with a
salary of £400 a year. Held, that the wife’s
authority to bind her hushand extended only
to contract for things suitable to his style of
living so far as they were within the domestic

department, and that the defendant was not
liable.— Phillipson v. Hayler, L. B. 6 C. P. 38.
IxpEcENT EXposurs.—See CBiMisan Law, 1.
InpeMNITY. —See CONTRACT, 4.
InsuroTION.

An Act under which a railway was construct-
ed enacted that the company should from time
to time erect and maintain such works for
drainage as should be directed by justices of
the peace. Held, that the Court of Chancery
could not exercise jurisdiction to restrain the-
company from flowing the adjoining lands by
reason of insufficient drainage, the proper
remedy being an applieation to the justices‘.”
— Hood v. North Eastern Railway Co., L. R.
11 Eq. 116.

See VENDOR AND PURCHASER, 2.

Ixrextion. —See Crunan Law, 2; Wi, 13,
INVESTMENT.—See WiLL, 2.
Invirarron.—See NEGLIGENOR, 2.
JyrisproTion. -— See Bauiry, 1, 3;

JupauERT ; INJUNCTION.

Larceny. —~8ee Criminart Law, 3.
LarsE.—8ee EVIDENCE.
Lrcacy.

Testator bequeathed to his wife £200 which
he directed to be paid ten days after his de-
cease. During his last illness he gave his wife-
£200 at her request to meet expenses imme-
diate on his death. Ifeld, that the legacy was
pot given for such a particular purpose that it
wassatisfied by the gift.— Parkhurst v. Howell,
L. R. 6 Ch. 186. '

LEerTER. —See ContRACT, 2, 8.
Licexss.—See NEGLIGENCE, 2,
Lisx,—See Comrany, 2,
MASTHR AND SERVANT.

1. A clerk of a railway company gave the-
plaintiff into custody, npon a charge that he
attempted to rob the #ill at a station, after the-
attempt had ceased. Held, that as the clerk
was not acting in protection of the company’s
property, he had no implied authority to give-
the phaiotiff into custody, and that the com-
panywere not liable for false imprisonment.
—Allen v. London and South Western Railway
Co., L. R. 6 Q. B. 65.

2. At B. three railway stations are open to
one another, and the whole area is used as
common ground by the passengers of all.
The plaintiff, on his way to the booking-office
of another company, was standing on the de-

" fendants’ platform waiting for luggage, when
a porter of the defendants’ drove a truck laden
with luggage so negligently that a trunk fell?
off and injured the plaintiff. Held, that the
defendants were liable for the misfeasance o

ForrIGN:
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their servant, although the plaintiff was nota
passenger on their line.—Tebbutt v. Bristol and
. Kzeter Railway Co., L. R. 6 Q. B. 78.

8. Declaration by the administrator of W.
that W. was employed by the defendants in
cleaning a machine, that by the negligence of
the defendarts the machine was defectively
constructed, as they knew, and that by reason
the premises the machine was set in motion
while W. was cleaning it and injured him.
Held, on demurrer, that the declaration show-
ed sufficiently that the injury was caused by
the defendant’s default, and that W. did not
know the risk.— Watling v. Oastler, L. R. 6
Ex. 78.

See CriviNaL Law, 3.

Money HAD axD Recervep.—See ActIoN; VEN-
DOR AND PURCHASER, 8.
-MoRTGAGE. .

In 1851, trustees advanced the trust funds
on security of a mortgage, which recited that
the money advanced was trust money. In 1856
the mortgagor gave another mortgage of part
of the mortgaged property to other persons to
secure an advance ; and at the same time, to
enable him to obtain the advance, the survi-
ving trustee gave up the title deeds to the mort-
gagees (who had no notice of the former mort-
gage), and received from the mortgagor half
the advance, and applied it to his own pur-
poses. Just before the last mortgage the sur-
‘viving trustee executed a reconveyance of this
part’of the property to the mortgagor, but the
mortgagees had no knowledge of it. Held,
‘that the second mortgagees could not claim the
legal estate under the reconveyance without
admitting that it gave them notice of the trust,
and that the mortgage of 1851 had priority. -

The mortgagor in 1861 executed a deed pur-
porting to convey to the surviving trustee .in
fee another part of the mortgaged property,
no mention being made of the mortgage ; the
trustee mortgaged this part for his own benefit,
suppressing the mortgage of 1851. Held, that
the mortgagee could not insist on any befiefit
from this breach of trust.— Pilcher v. Rawlins ;
Joyee v. Rawlins, L. R. 11 Eq. 53.
"Necessarirs.—See HusBaND anp Wire.
Nrerigexce.

1. J. deposited certificates of railway shares
With a banking company who collected divi-
~dends for a commission. They kept the certifi-

cates with their own securities in & box in the

manager’s room, of which he had the key.
The manager sold the shares, and forged J.’s
name to the transfer. The fraud being dis-
covered, J, brought a suit against the holder of

the stock and the railway company, in which
he obtained relief, but no costs. He thenr
brought this claim against the bank for the
amount of his costs. Held, that the bank was
a bailee for reward, and had been guilty of
negligence, but that the loss of the costs was
not a natural or ordinary consequence of the
neglect.—Johnston’s Claim, L. R. 6 Ch. 212.

2. At a railway station it was the practice
for the consignees of coal to assist in unload-
ing, and for that purpose to go along a flagged
path by the waggons; the plaintiff was a con-
signee, and with the permission of the station-
master went to the waggon, and, as he de-
scended to the path with some coal, a flag gave
way and he was injured. Held, that the rail~
way company was liable.—Holmes v. North
KBastern Railway Co., L. R. 6 Ex. (Ex. Ch.)
123; s ¢. L. R. 4 Ex. 264; Am. Law Rev. 108.

See CARRIER; MASTER AND SERVANT, 2, 3.

Nortics.—See CoNTRACT, 2, 3; MORTGAGE.
NuisaNcE.—See INJUNCTION ; VENDOR AND PUR-

CHASER, 2.

P4ssENGER —Se¢ CARRIER; MASTER AND SER-

VANT, 2,

PAYMENT.

The defendant was indebted to the plaintiff,
and S. without the defendant’s knowledge paid
£60in settlement to the plaintiff, who supposed
that 8. was acting as the defendant’s agent.
The plaintiff afterwards returned the £60 to
8., and sued the defendant Held, that as the
defendant had not ratified the payment, it was
competent for the plaintiff to return the money
and maintain the action,— Walter v. James, L.
R. 6 Ex. 124.

See Company, 1.

PERFORMANCE.—See AcTIoN; BuiLping CoN-

TRACT.

PERPETUITY.—See APPOINTMENT.
PrEADING.—See MASTER AND SERVANT, 3.
PowER.

Renl estate was settled to the use of H. for
life, remainder to uses in favor of H.’s children,
with an ultimate limitation to the use of H. in
fee, and the trustees were empowered to sell
during the life of H. at his request. H. con-
veyed his estate to the plaintiff; afterwards
the trustees at H.’8 request and in execution
of the power, sold and conveyed all the estate
to the plaintiff. Held, that the power was not
extinguished by the alienation of H.’s interest,
as nothing was done in derogation of the es-
tate of the alienee.—Alexander v. Mills, L, R.
6 Ch. 124.

See APPOINTMENT.

PRESUMPTION.~~S¢e EVIDENCE.
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PRINCIPAL AND AGENT.—Se¢¢ HusBaND AND WIFE;
PavymENT ; Rariricarion ; Trust.

PRIORITY.—See MORTQAGE.
ProBATE.—8ee WiLL, 13, 14,

" PromissoRY NotB.—Sec RATIFICATION,
Proximare CavsE.—S8ec NEariceNcE, 1.
Ratnway.—See CARRIER ; INJUNOTION ; MASTER

AND SERVANT, 1, 2; NEGLIGENOE, 2.

RATIFICATION.

Action upon a note purporting to be signed
by the defendant and J. The defendant’s
name had been forged by .J.; the plaintiff
having threatened criminal procecdings against
J., the defendant signed the following: ¢ I
hold myself responsible for a bill of £20 bear-
ing my signature and J.’s,” &eo. Held, (Mar-
1IN, B., dissenting) that the defendant was
not liable on the note.—Brook v. Hock, L. R.
6 Ex 897; C. L. J. N. 8. 158.

See PaymenT.

REMOTENESS.— See APPOINTMENT.
REPRESENTATION.—See CrIMinaL Law, 4,
RevocsrioN.—S8ee WiLL, 13

SaLe.—8ee ContrACT, 4.

Sanvaae.

A steam-tug agreed to tow a vessel into
Liverpool for £45; while she was doing so a
heavy gale arose, and both ships were for a
long time in great peril; but the master of
the tug stayed by the vessel, and at last sue-
ceded in towing her into port; the vessel
would have been lost it the tug had left her.
Held, that the tug was entitled to salvage,—
The I. C. Potter, L. R. 8 A. & E. 202,

SarisracTioN.—See Lecacy.
SETTLEMENT.

By a marriage settlement it was agreed that,
if during coverture the wife shounld become
entitled to property of the value of £500 or
upwards, it should be settled . upon the same
trusts, £5499 19s. 1d. were afterwards be-
queathed upon trust as she should appeint,
she appointed by each of eleven deeds dated
on successive days, but some executed on the
same day, £499 19s. 11d. for her own sepa-
rate use. Held, that she was entitled to the
whole fund as she had appointed.—DBower v.
Smitk, L. R. 11 Eq. 279,

Sovicrror.—See Equiry Preapixg AND Prac-

TI0E, 8 ; TRUST.

Seecrric PERFORMANCE.—See VENDOR AND Pur-

CHASER, 1,

Surery,—See CoMpANY, 2.
TiTLE.~—See POWER.
Towage.—See SALVAGE.
TroVER.—See DamaGEs, 2.

TrUST.

Trustees advanced trust funds on security
of a mortgage, but, by the negligence of their-
solicitor the existence of a prior mortgage was .
not discovered, which made the security insuf-
ficient. Held, thatthe trustees were answerable-
for the loss.—Hopgood v. Parkin, L.R. 11 Bq 74.

See Equity PLEADING AND PRaCTICE, 33

Morrgage ; WiLy, 2.
Uirra Vires.—See Company, 1.
Usage.—See ConTRACT, 4.
Varue.—8See DAMAGES.

VENDOR AND PURCHASER.

1. A contract of eale of land contained a
condition that the vendors might rescind if any
objection or requisition was persisted in, and
another condition providing for compensation
in case of any error or mistake in the descrip-
tion of the property or of the vendors’ interest.
An objection was made by the purchaser that
the vendors were not entitled to certain min-
ergls under the land, and compensation was
claimed. The vendors contended that they
had a good title, and, the purchaser persisting,
they rescinded the contract, [Held, that they
were entitled to rescind, and the purchaser was
refused specific performance. — Mawson v.
Fleteher, L. R, 6 Ch. 91; s.0. L.R. 10 Eq. 212,

2. A. sold & piece of land to B., who cove-
nanted not to ““do or suffer to be done on’”
the premises * anything which shall be a nui-
sance’’ to any of the owners of the adjoining
property. B. divided the land into thirty-four
lots, and sold two to 1., whe covenanted not
to do or suffer to be done on the granted
premises any thing which should be a nuisance
to A. ‘¢ or any of the tenants, for
the time being, of the ‘adjoining property.”
Other lots were sold to the plaintiffs. The
successors of T. were about to use their lots
for national schools. Held, that < the adjoin-
ing property 7 in T. covenant meant the pro-
perty adjoining the lots conveyed to him, and
the purchasers of other lots were entitled to
the benefit of it, but that the establishment of
2 national school was not a legal * nuisance.”
—Harrison v. Good, L. R. 11 Eq. 838.

3. The plaintiff paid £80 deposit as part of
the purchase-money for a lease of a tavern,
the contract for which was preparing, and was
to be signed when completed. A contract was
tendered to him to sign which contained un-
usual and unreasonable stipulations, and he re-
fused to sign it. Held, that he was entitled
to recover the deposit.—HMoeser v. Wisker, L.
L. 6 C. P.120.

See Powrgr.
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Vexpor’s Liex.—Seec Company, 2.
VoLuNTARY CONVEYANCE.~—Se¢¢ BANKRUPTCY,
WATERCOURSE.—Se¢ EAsEMENT.

WiLL. )

1. Bequest to testator’s wife for life, and
after her decease to all his brothers and sisters;
namely, M., E.,, T., 8., and F., equally ; but
in case any of them should die leaving issue,
then the part or share of him, her, or them so
dying, to his, her, and their respective issue
M. survived the testator, and died in the widow’s
Jifetime leaving cbildren; E. died in the tosta-
tor’s lifetime, leaving four children, all of
‘whom gurvived the testator, and two survived
the widow; T. and S. survived the testator
and died in the widow’s lifetime, T. without
igsue, and 8. leaving oue child, still living ;
F. died in the testator’s lifetime, leaving chil-
dren who survived him, some of whom died
in the widow’s lifetime leaving children, and
others survived her. Held, that the shares of
E. and F. (who predeceased the testator) went
to their respective issue who were living at
the testator’s death ; that T.s share went to
his personal representative; that the shares
of M. and 8. went to their respective issue
living at their deaths.—Iobgen v. Neale, L. R.
11 Eq. 48.

2. Testator gave sll his residuary estate to

" irustees upon trust to sell *so much and such
part thereof as in their sole diseretion they
may think necessary for the purpose of paying”
all his mortgage and other debts; and out of
the proceeds to pay the same, and invest what
remained after such payments, and hold it and
the other residuary estate upen trust to pay
the annual produce thereof to his three daugh-
ters for their lives, The residuary estate in-
cluded certain leaseholds subject to a mort-
gage, which the trustees paid off. Held, that
the trustees had the discretion to determine
what part should be sold, and were not bound
to convert the Jeaseholds, and that the tenants
for life were entitled to the rents of the lease-
holds in specie.—dn re Sewell’s Hstate, L. R,
11 Eq. 80. .

3. Testator devised lands ¢ to all the chil-
dren or legal issue ” of his daughter A., to be
divided between them equally after A’s de-
cease. She had ten children; one of them
«died before the teststor witheut isrue; three
survived the testator, and dicd in A ’s lifetime,
‘two without issue, cne leaving children ; the
remaining six survived and had had children,
+#nd some of them grandchildren. Held, that
¢ children or legal issue” meant that the
<children were to take; and where there were

not children their issue were to take; and
that the children of A., who were living at the
testator’s death, and those who were born
afterwards, took vested interests in fee.—Hol-
land v. Wood, L. R. 11 Eq. 91.

4. Gift by will to “my great-nephew G.,
and to such other of my nephews and nieces
a8 shall be living,” &e. Held, that the great-
nephews and great-nieces were entitled to
share with the nephews and nieces.—In re
Blower's Trusts, L, R. 11 Eq. 97.

5. Testator gave his property in trust for
his nine children in equal shares, provided that
if its value should amount to or exceed £40,000,
then the share of each son should be one-
twentieth more than the share of each daugh-
ter; he also directed that any sum which he
was liable to pay to the trustees of the mar-
riage settlement of one of his daughters should
be taken in satisfaction pro tante of her share,
and should be brought into hotch-pot and ac-
counted for accordingly. The value of the
estate exceeded £40,000 if the sum payable to
the trustees was included, but not otherwise.
Ileld, that the sum payable to the trustees was
to be treated as part of the estate.—Fox v
Loz, L. R. 11 Eq. 142,

6. Legacy in trust for R. < should he sur-
vive my sister E.; should he not survive her
nor attain his tweunty-first year, then over.
Held, that the intention was clear to make the
legacy absolute if he attained twenty-one.—J/n
re Thompson’s Trusts, L. R. 11 Bq. 146,

7. Bequest of personal property to be equal-
ly divided between the testator’s two sisters;
his sister A. to have immediate control of her
share, and his sister 8. upon attaining the age
of twenty-five years, until which time it should
be in trust for her; and in case of the death
of either before the testator, or before marry-
ing and having children, the whole to go to
the survivor. A. was more than twenty-five
at the testptor’s death; 8. afterwards attained
that age, buf was upmarried. Jleld, that S.
bad an absolute interest in her share at twenty-
five; and that the gift over was intended to
take effect only in the event of death happen-
ing before that time.— Clark v. Henry, L. R.
11 Eq. 222,

8. Testator declared that ¢ the income aris-
ing from wy principal money shall be paid to
my wife, while unmarried, for the support of
herself and the education of my children; and
at her death, or on her marrviage, to be divided
among them.” He left but little cash, but-had
a large amount of personal property, lease-
holds, and freeholds. Held, that all the per-
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sonal property and leaseholds passed by the
bequests, but not the freeholds.—Prickard v.
Prichard, L. R. 11 Eq. 282; 7 C.L.J. N.8. 105.

9. Testatrix gave certain pecuniary legacies
and a house (which was leasehold), ¢ and all
the rest to be divided ” between the daughters
of A. Held, that *¢all the rest” included all
the other property, real as well as personal.
—Attree v. Attree, L. R. 11 Eq. 280; 7 C. L.
J. N. 8. 195.

10. Testator gave ¢all my furniture, &c.,
with my six freehold houses,” to his wife for
life; and after her decease, ‘¢ one-half of the
freehold property to my brothers and sisters
for their life and then to come to their children
and in the same manner to my wife, brother
and brother’s children and grand-children.”
He had twenty shares of stock. At the date
of the will four of the testator’s brothers and
sisters were alive, two had died leaying chil-
dren; at his death all the brothers and sisters
were dead ; four left children or grand-chil-
dren. The wife who died before the testator
had two brothers, one of whom was dead at
the date of the will, but whose grand-chitdren
survived the testator; the other survived the
testator, and had children. FHeld, that one-
half of the property was divisible among the
children (living at the testator’s death) of his
brothers and sistets per stirpes ; and that the
wife's surviving brother took the other half
for life, and after his death it went to the chil-
dren and grand-children (living at the testa-
tor’s death) of the wife’s brothers per stirpes;
also, that, ¢ &c,” did not include the stock.—
Barnaby v. Tassell, L. R. 11 Eq. 863.

13. A will written on the first sides of seven.
sheets of paper was found in a box of the de-
ceased, and the first seven or eight lines at
the beginning were partly cut and partly torn
off. Held, that the tearing off of the first lines.
did not show an intention to revoke the whole
will, and the remainder was admitted to pro-
bate.—1In the goods of Woodward, L.. R. 2 P.
& D. 206.

14. A will was written and executed on the
first side of a sheet of paper; it ended with an
incomplete sentence followed by an asterisk,
and the words, “see over;”’ on the second
side was the remainder of the sentence. Held,
that the words on the second side of the paper
were to be regarded as an interlineation, and’
a9 part of the will. — In ke goods of Birt,
L.R.2P. & D. 214.

Worbs.

¢¢ Adjoining.””—Sse VENDOR AND PURCHASER,
2. s AU the Rest.” —See WiLL, 9. ¢ Children
or legal issue.”—See WiLn, 8. ¢ Great Nephew,
and other Nephews and Nieces.”-—See WiLL, 4.
¢ Lawful Ereuse.”’—- See Crimisan Law, 2.
¢ Money.”’—See WirL, 8. ¢ Nuisance.”’——See
VENDOR AND PURCHASER, 2. ¢ Public Place.””
—8e¢ CrIMINAL Law, 1. ¢ §e.”’—See WiLL, 10,

REVIEWS.

AX Ixpex or REPEALED AND REPEALING STA-

TUTES AFFECTING PRINCIPALLY THE PROVINCE
or Oxrario. By I. N. Winstanley, Barris-
ter-at-law. Toronto: Henry Rowsell, 1871.

‘We acknowledge receipt of this Index, which

11. A master-mariner made his will, viz.:
¢ This is the last will of me, G. R., that in
case any thing should happen to me during
the remainder of the voyage from hence to
Sicily, and back to London, that I give,” &ec.
The voyage was completed by the return of
the ship to London; the testator afterwards
died.— Held, that the will was contingent.—In
the goods of Robinson, L. R. 2 P. & D. 171.

12. A married woman, having a power of
appointment under a settlement, made her will
ip this form : ¢ T direct the trustees under my
marriage settlement to pay ” certain’legacies,
““and to divide the remainder of my property”
among certain persons; she also gave the trus-
tees all necessary powers of sale, and to mort-
gage. Ileld, that the will was only an appoint-
ment of the the trust fund, and that the
trustees acted under the settlement, not as
executors.—In the goods of Fraser, L. R, 2 P.
& D. 188.

can scarcely fail to be of great uss to those for:
whom it is intended, and will doubtless com-
mand a ready sale.

We have for some time past been hoping to
see something of this kind; the changes in the
statute law are so rapid and confusing that
any aid in keeping track of them will be re-
ceived with satisfaction. )

La Revue Crrrique.  July, 1871, Montreal:
Dawson Brothers.

The July number of this quarterly com-
mences with an extract from the report of the
Hon. J. H. Gray, on the assimilation of the
Laws of Ontario, Nova Scotia and New Bruns-
wick. The writer thus concludes :-—

“ The instructions given to me being simply to
prepare for a commission hereafter to be issued—
not to recommend or propose any form—I have-
confined my labor solely to pointing out. tha dif-
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ferences; but there can be no doubt that an

-excellent practical Code of Law, simple in its

Janguage, easily understood, expeditious and eco-
nomital in its administration, could be formed
from a judicious selection of the best of the laws
-of each of the Provinces by men who were sever-
ally acquainted with each.”

The advantages to be derived from one uni-
form system of judicature in all the Provinces
-of the Dominion would be immense, and great
‘i3 the pity that in the Province of Quebec the
possibility of any assimilation was considered
too remote even to be alluded to in the British
North America Act. The Law Reform Com-
mission recently appointed in this Province
‘will do well to keep in view the final end
contemplated by that Act in making their
report.

The induostrious pen of Mr. Girouard con-
tributes a lengthy essay upon the Treaty of
‘Washington, looked at, as he says, in a purely
legal point of view, but at the same time he
appears to find it difficult to keep clear of its
political bearing. Whether we agree with
his conclusions dr not, it is without doubt a
valuable addition to our reading on this impor-
tant and interesting subject.

The other articles are Le Droit Constitu-
tionnel du Canada—An introductory lecture
to the study of the law—WTits of Prohibition,
-and some others of no special interest in this
Province. In an article on the Riel-Scott
affair, the question is discussed as to whether
the Dominion Government had or has now
the power to take any legal steps to secure
the punishment of the murderer Riel. The
~conclusion arrived at is as follows:—

“For these reasons, it does not appear to me
that the Dominion Government could have taken,
or could now take any legal steps to secure Riel's
punishment as long ax he is abroad, but as there
is no Statute of Limitations with reference to
murder, assuredly should he ever come within
‘the Dominion, justice will be found to reach him
and hands to take him,”

This may be comforting to the writer, but
mot to the public, for scoundrels like Riel too
-often go unhung now-a-days to expect.such a
proper ending for him, and the last news from
Manitoba seems to show how fallacious were
ithe hopes of the writer.

LA Revue Lecarg, Sorel, Quebec.

A periodical published entirely in French,

and therefore practically useless in Ontario.
It appears to have a large circulation in
Quebec.

Droir Civir, Caxapien. Montreal: Alphonse
Doutre & Co.

The civil law of Lower Carada, following
the order established by the codes, is to be
discussed in this volume. It is written in
in French, and can never, therefore, be of
any general interest outside the limits of the
Province of Quebec. )

Lower Caxapa Jurist.
Lovell,

We extract from time to time from this

volume of reports such decisions as are of
interest in this Province.

Montreal: John

Tde Ixsurance Law JourNan. Baker &
Voohris, 66 Nassau Street, New York.

This new publication is one of the innu-
merable publications that abound in the
United States. It is to be *“devoted to in-
surance law and the interest of insurance
generally.” We should suggest to the editor
that the publication, or rather one branch of
it, is rendered of little practical use, from the
want of head notes and digests of the reports
of decisions given in it.

Chrcaco Leear Tixes. Published every
Saturday, by Mrs. Myra Bradwell.

On Saturday, the seventh day of this
month, the great fire of Chicago commenced,
and on Saturday, the fourteenth day of this
month, the Chicago Legal News was pub-
lished in its regular course, with nothing to
show (except a reduction in the number of
pages) that its office of publication had been
consumed, a8 we are told, ‘‘with its entire
coutents, including a library of nearly two
thousand volumes. All were destroyed, with
the exception of our subscription book and
ledger.” Again, on the 21st instant, the
usual weekly number was published.

The story of the burning has been teld else-
where ; but * the ruins of Chicago” (so speaks
an eye-witness) ‘*were yet red-hot when five
or six daily newspapers prepared to resume
publication, in the midst of the smoke and
fire.”

In alluding to the losses sustained, the most
plucky and enterprising Editor regrets the los§
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of so many files of legal exchanges, which
were prized very much, and expresses the
hope that her brethren of the legal press may
as far as possible furnish her with duplicates
. of the papers destroyed. We most heartily
sympathise with our cotemporary upon the
losses sustained, and shall have great pleasure
in replacing, so far as we can, the lost num-
bers of the Canada Law Journal.

No wonder that Chicago is rising from its
ruins with a rapidity scarcely short of miracu-
lous, when even the women there show an
enterprise and business capacity that would
put to shame those of the other sex in proba-
bly any other city in the universe.

Attorneys and solicitors have been accus-
tomed, time out of mind, to form partnerships
in business; and the advantages of the prac-
tice are manifold and obvious. The thing
known as good:will—that is the connection
with clients—the use of the name of a firm,
with the prestige and influence attached to it,
can best be preserved for the purposes of gift
or sale by means of a partnership; for the sole
possessor thereof may die, and leave only an
imaginary succession behind him. 8o also
combination of capital, the power of attracting
capital enjoyed in a larger degree by a plurality
of persons, the facility of carrying on a busi-
ness without interruption from the periods of
holiday and recreation, arising out of the mu-
tual help of partners; all these considerations
induce men to come together and act together
as attorueys aund solicitors. But on the other
hand there are disadvantages incident to the
practice which seem to us to be genevally over-
looked, or at least not sufficiently regarded.
We allude specially to the risks attaching to
the other partners from the fraud or negligence
of a member of the firm. Recent cases have
established in a very broad and sweeping
manner the responsibility of partners in these
matters. Last year we had a case of a well-
konown Birmingham attorney mulcted in thou-
sands of pounds for the mere negligence of a
partoer acting in absolute disregard and defi-

~ance of the gentleman thus victimised. In
1868 we had the case of two gentlemen of note
in the city compelled upon a bill in Chancery
to make good more than £5,000 misappro-
priated by a partner. Ina townin the North
of England there are at this moment cases
pending which involve a partner in a responsi-
bility for many thousands of pounds, in which
litigation is only avoided by the promptitude
with which the solvent partner is redeeming
the frauds of another member of the firm. In
a case of Young v. Long, before Vice-Chancel-
lor Malins, the defendant, a selicitor, was made
liable for the sum of £2,728 misappropriated
by a partner. Such cases, which we deeply
regret to find, are not of unfrequent occurrence,

for they inflict irremediable loss and indeed
ruin on innocent persons, and tend to dishonor
the whole profession, form a terrible set-off to
to the advantages arising from solicitors acting
together in firms, and at the least suggest the
wisdom of exercising the greatest care and
caution in the selection of partners, even if
they do not prove that solicitors would do
well to eschew partnerships altogether, and
rely on their own industry and connection for
success.—Law Journal.

It has been recently held in England that,
on an appeal, evidence is not admissible in the
Court of Bankruptcy which was not before
the Court below, unless for special reasons
the Court of Appeal should otherwise direct.
— Weekly Reporter.

APPOINTMENTS TO OFFICEH.

EXECUTIVE COUNCIL OF ONTARIO.

THE HON. STEPHEN RICHARDS, to be Sceretary
and Registrar of the Province of Ontario, in the room and
stead of the Hon. M. C. Camercn, resigned. (Gazetted
29th July, 1871.)

THE HON. MATTHEW CROOKS CAMERON, to be
Commissioner of Crown Lands for the Province of Ontario,
in the room and stead of the Hon, Stephen Richards, re-
sigued, (Gazetted 29th July, 1871.)

LAW REFORM COMMISSIONERS.

THE HON. ADAM WILSON, one of the Judges of
H.M. Court of Queen’s Bench for Ontario.

THE HON. JOHN WELLINGTON GWYNNE, one of
the Judges of H.M, Court of Common Pleas for Ontario.

THE HON. SAMUEL HENRY 3TRONG, one of the
Vice-Chancellors of the Court of Chancery for Ontario.

HIS HONOR JAMES ROBERT GOWAN, Judge of
the County Court of the County of Simcoe, and

CHRISTOPHER SALMON PATTERSON, of Osgoode
Hall, Barristar-at-law, Commissioners to inquive into and
report upoi the present jurisdiction of the several Law and
Equity Courts of Ontario, and upon the modes of proce-
ure now adopted in each, and upon such other matters and
things therewith connected as are in the commision more
fully set forth :~—under tlie narne and title of ** Law Reform
Commissioners.” (Gazetted Sept. 23, 1871.)

COMMISSIONER IN EXTRADITION CASES.

FRANCOIS CARON, of the Town of Windsor, in the
Provinee of Ontario, Esy., to be a Commissioner for the
purposes contemplated in the Act of the Parliament of
Canada, 31st Vie, Cap. 94. (Gazetted 7th October, 1871.)

COUNTY COURT JUDGE.

RICHARD JOMN FITZGERALD, of Osgoode Hall,
and of the Town of Picton, in the Province of Ontario,
Esq., Barrister-at-law, to be Judge of the County Court of
the County of Prince Edward, in the said Province, in the
room and stead of David L, Fairfield, Esq., deceased.
(Gazetted 9th Sept., 1871.)

STIPENDIARY MAGISTRATE AND REGISTRAR.

DELEVAN D. VAN NORMAN of the Town of 8imcoe,
Esq., to be Stipendiary Magistrate and Registrar for the
Territorial District of Thunder Bay, having his office at.
Prince Arthur’s Landing, in the said district. (Gazetted
31d June, 1871.)

PATRICK McCURRY, of Osgoods Hall, Esq., Barrister-
at-law, to be Stipendiary Magistrate and Registrar for the
District of Parry Sound, in the room and stead of Jesse
Wright Rose, Esq., deceased. (Gazetted 9th Sept. 187L)

POLICE MAGISTRATE.

RICHARD H. HOLLAND, of Osgoode Hall, Esq.,
Barrister-at-law, to bé Police Magistrate and Hegistrar in
and for the Town of Port Hope, (Guzetted 9th Sept. 1871.)

MAXWELL W. STRANGE, of the City of Kingston.
Esq., Barrister-at-law, to be Police Magistrate in and for
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the City of Kingston. in the room and stead of John Creigh-
ton, Esq,, resigned. (Gazetted Sth July, 1871.)

REGISTRARS.

STEPHEN BLACKBURN, of the City of London, Esq.,
4o be Registrar in and for the West Riding of the County
of Middlesex, having his office in the Village of Gleucoe,
in the said County. (Gazetted 22nd July, 1871.)

THOMAS LAUDER, of the Village of Durham, Esq.,
to be Registrar for the Houth Riding of the County of Grey,
having his office at the Village of Durham, in the sald
County. (Gozetted 20th July, 1871.)

WILLIAM TORRANCE HAYS, of the Town of Goderich,
Fsq., Barrister-at-law, to be Registrar in and for the North
Riding of the Connty of Huron. (Gazetted 30th Sept. 1871.)

SAMUEL ROBB, the elder, of the Town of Stratford,
EBsq., 1o be Registrar o and for the North Riding of the
County of Pexrth, in the place and stead of William Smith,
Tsq., deceased. (Gazetted 30th September, 1871.)

PATRICK WHELIHAN, of the Town of St Maxy’s,
Fs., to be Registrar in and for the South Riding of the
County of Perth, (Gazetted 30th September, 1871.)

JOHN ANDERSON, of the Village of Orangeville, Esq.,
1o be Registrar in and for the North Riding of the County
of Wellington. (CGrazetted 80th September, 1871.)

DEPUTY CLERK OF THE CROWN, ETC.

JAMES LINDSAY, of the Village of Dunnville, Esq.,
10 be Deputy Clerk of the Crown, and Clerk of the County
Court of the County of Haldimand, in the room and stead
of Robert N. Griffith, Bsq., deccased. (Gazetfed 13th
May, 1871.)

CLERK OF THE DISTRICT COURT.

JAMES BENNETTS, of Bruce Mines, Bsq., to be Clerk
of the District Court of the Provisional Judicial District
of Algoma, in the room and stead of Heury Pilgrim, Ysq.,
resigned. (Gazetted 23rd Ssptember, 1871.)

NOTARIES PUBLIC.

WILLIAM WORTS EVATT, of the Village of Paisley,
Esq,, Barvister-at-law. EZRA ALBERT BATES, of the
Village of Arnprior, Gentleman, Attoruey-at-law. (Goz
etted 13th May, 1871.)

THOMAS MORPHY, of the Town of Brampton, Gentle-
man, Aftorney-at-law, DUNCAN McGIBBON, of the
Town of Milton, Gentleman, Attorney-at-law. ROBERT
W. PARKINSON, of the City of Toronto, Gentleman, At-
torney-at law. (Gazetted 20th May, 1874,

JAMER BISHOP BROWNING, of the Village of Brace-
bridge, Gentleman, Attorney-at-law. (Gazetted 8rd June,
1871.)

FREDERICK COLQUHOUN, of the Village of Waterloo,
Gentleman, Attorney-at-law, ALEXANDER FINKUE,
of the Town of Woodstock, Gentleman, Attorney-at-law.
TRED., D. VAN NORMAN, of the Town of Brantford,
Gentleman, Attorney-at-law, JOSEPH JOHN MURPHY,
of the City of Ottawa, Gentleman, Attorney-at-law.,  (Gaz-
etted Ist July, 1871.)

JOSEPIL B, MACDOUGALL, of the City of Toronto,
Esq. Barrister-at-law, WALTER DUDLEY, of the Village
of Newmarket, Bsq., Barrister-at-law.  JAB. J. FOY, of
City of Toronto, Isqg., Barister-at-law., JOHN ALNX.
GEMMILL, of the City of Ottawa, Gentleman, Atforney-
atlaw., JOHN SECORD, of the Village of Tilsonburg,
Gentleman, Attorney-at-law. (Gazetted Sth July, 1STL)

WILLIAM BELI, of the City of Hamilton, Msq., Bar-
rister-at-law.  SETH SOPER SMITH, of the Town of
Port Hope, Bsq , Barrister-at-law, WILLIAM H. MOORE,
of the Town of Peterboro’, Gentleman, Atforney-at-law,
JOSHEPH GODARD HALL, of the Town of Port Hope,
Gentleman, Attorney-at-law. (Gazetted 15th July, 1871.

WM, ALEX, HAMILTON DUFY, of the City of Ham-
ilt?n, Gentleman, Attorney-at-law. (Gazetted 22nd July,
1871,

JAMES H. MACDONALD, of the City of Toronto, Esq.,
Barrister-at-lawy, WAL GLENHOLME FALCONBRIDGE,
of the City of Torvento, Bsq., Barrister-at-law. (Guzetted
20th July, 1871.)

WILLIAM H. BILLINGS, of the Town of Whitby,
Gentleman, Attorney-at-law. (Gazetted 26th Aug. 1871.)

ARCHIBALD HENRY MACDONALD, of the Town of
Guelph, Esq;, Barrister-at-law. FREDERICK JOHN
FRENCH, of the Town of Prescott, Esq., Barvister-at-law.
DANIEL WADE, of the Town of Pembroke, BEsq., Bar-

vister-at-law. DAVID BROWN ROBERTSON, of the
Town of Belleville, Esq., Barrister-at-law. WILLIAM J.
HANNAH, of the City of Toronto, Esq., Barrister-at-law,
THOMAS JAMES WILSON, of the Village of Parkbill,
Gentleman, Attorney-at-law. NORMAN FITZHERBERT
PATERSON, of the Village of Beaverton, Gentleman, At-
torney-at-law. RODERICK STEPHEN ROBLIN, of the
Town of Picton, Gentleman, Attorney-at-law. (Gazetted |
9th September, 1871. ’

ROBERT THOMPSON LIVINGSTONE, of the Town
of Simecoe, Isq., Barrister-at-law. JAMES F. MAC-
DONALD, of the Town of Iugersoll, Esqg., Barrister-at-
law., PETER FRANK WALKER, of the Town of God-
erich, Gentleman, Attorney-at-law. JAMES FLETCHER,
of the Town of Brampton, Gentleman, Atforney-at-law.
(Gazet‘ced 16th Beptember, 1871.)

DAVID LYNCH SCOTT, of the Town of Brampton,
Bsq., Barrister-at-law, WILLIAM HENRY FULLER,
of the City of Kingston, Esq., Barrister-at-law. WALTER
SCOTT WILLIAMS, of the Town of Napanee, Gentleman,
Attovney-at-law. ANGUS BELYL, of the Village of Sing-
hampton, Gentleman. (Gazetted 328rd September, 1871.)

NEIL M. MONRO, of the Village of Fergus, Esq,, Bar-
rister-at-law. MARK SCANLON, of the Village of Brad-
ford, Gentleman, Attorney-at-law, (Gazetted Oct. 7, 1871}

HENRY JOSEPH LARKIN, of the City of Toronte,
Bsq., Barrister-at-law, (Gazetted 14th October, 1871.)

JOHN WILLIAM DOUGLAS, of the Town of Perth,
Esq., Barrister-at-law. (Gazetted 21st October, 187L)

JOHN KENNEDY, of the Village of Mount Yorest,
Gentleman, Attorney-at-law. (Gazetted 21st Oct., 1871.)

ASSOCIATE CORONERS.

SIDNEY WILLTAM CLEG(, of the Village of Apsley,
Esquire, M. D,; within and for the County of Peterborough.
(Gazetted 6th May, 1671.)

JAMES HAYES, of the Town of Simcoe, Esquire, M. D.;
within and for the Co, of Norfolk. (Gazetted May 6, 1871.)

JOHN M. POWLER, of the Village of Burford, Esquire,
M.D.; within and for the County ot Braut. (Gazetted 27th
May, 1871.)

JOHN MEARNS, of the Village of Petrolea, ¥squire,
M. D.; within and for the Couunty of Lambton. (Gazetted
Srd June, 1871.)

DANIEL J. M. HAGARTY, of the City of London,
Tosquire, M.D.; within and for the County of Mlddlesex.
(Gazetted June 10, 1870.)

DAVID MITCHELL, of the Village of Constance, Hsq.,
M. D.; within and for the County of Hurou. (Gazcited
June 24, 1871.)

WILLIAM 8. CHRISTOL, of the Township of Artemesia,
Rsquire, M.D.; within aad for the County of Grey. (Gazet-
ted July 22, 1871.)

JOHN KHLLY, of the Village of Little Britain, Esquire,
M. D.; within and for the County of Victoria. (Gazetted
July 22, 1871.)

WILLIAM LUMELEY, of the Village of Glencoe, Esquire.
M. D.; within and for the County of Middlesex. (Gazetted
July 22, 1871.)

EDWARD LOTUIY ATKINBON, of the Village of Gana-
noque, Brquire, M. D.; within and for the County of Gren-~
ville. (Gazetted August 3, 1871.)

JOHN GODKIN GILES, of the Vallage of Farmersville,
Bsq., M. D.; within and for the United Counties of Leeds
and Grenville. (Gazetted 26th August, 1871.)

WILLIAM €. LUNDY, of the Town of Awherstburg,
Tsq., M, D.; within and for the County of Essex. (Gazett-
ed 26th August, 1871.)

ALBERT WILLIAM SOVEREEN, of the Village of
Frederwkshuargh, Bsq,, M.D.; within and for the County
of Norfolk. (Gazetted 16th September, 1871.)

HENRY JOSEPH MURPHY, of the Town of Chatham,
Bsq., M.D.; within and for the the County of Kent. (Gaz-
etted.16th September, 1871.)

ABRAHAM PRATT, of the City of Otftawa, Esq.;
within and for the conunty of Carleton. (Gazetted 28rd
September, 1871.)

BRINSLEY MARCIUS WALTON, of theVillage of West-
meath, Esq., M.D.; within and for the County of Renfrew.
(Gazetted 30th September, 1871.)

JACOB GILBERT TERRYBERRY, of the Village of
Burford, Bsq , M.D.; within and for the County of Oxtord.

{ Gazetted 21st Oct. 1871.)




