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THE KING v. RUSSELL.
p (Annotated.)

Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Haggart, Fullerton, and MAN.
Dennistoun, JJ.A. February 24, 1920.

e

L Jury (§ II D—65)—CRIMINAL PROSECUTION—INDICTMENT—SEVERAL
. COUNTS — SELECTION OF JURY — NUMBER OF PEREMPTORY
CHALLENGES.

The practice in the Province of Manitoba, in a eriminal prosecution,
is to limit the number of peremptory challenges on the selection of the
jury to the number ulluwul in respect of the most ous offence of those
charged in the indictment, and therefore where each of several counts
in an indictment charges a seditious conspiracy, to effect the purposes
stated in the several counts, it being the same conspiracy to earry into
effect a seditious intention although charged in a different form in the
several counts, the accused is only entitled to four peremptory challenges,
under section 932 (3) of the Criminal Code.

|Rex v. Kelly (1916), 3¢ D.L.R. 311, 54 Can. 8.C.R. 220, 27 Can. Cr.
Cas. 282; Rex v. Turpin, (1904), 8 Can. Cr. Cas. 59; The Queen v
Martin (1848), 6 St. Tr. (N.8.) 925, referred 16.]

2. Evipence (§ IV R—491)—CriMiNAL CHARGE—DoOCUMENTS—IN HANDS OF
ACCUSED—IN HANDS OF PERSONS CHARGED WITH BEING PARTIES
IN HANDS OF THIRD PARTIES—ADMISSIBILITY IN EVIDENCE

Documents found in the hands of the used are clearly admissible
in evidence and are primd facie evidence against him, it being inferred
that he knows their contents and has acted upon them,

|Rex v. Horne Tooke (1794), 25 How. St. Tr. at 120, followed.]

Documents found in the hands of persons whom the Crown charges
with being parties to a conspiracy and relating to it are admissible if

they were intended for the Hllf('ll‘l‘:lll('l' of the conspiracy and become
evidence against the accused.

Documents found in the hands of third parties are admissible in
evidence if they relate to the actions and conduet of the persons charged
with the conspiracy or to the spread of seditious propaganda
EDITIOUS CONSPIRACY (§ I—1)—SrrikEs—Section 590 Cr. Conp—LawruL

OB'ECT — PROTECTION — UNLAWFUL OBJECT — REVOLUTION —
Liasiary—Sec. 134 Cr. Cobe.

Under sec. 590 of the Criminal Code it is lawful for workmen to com-
bine in a strike in order to get higher wages and persons who aided or
encouraged such a strike would not be committing an unlawful act
because they were endeavouring to bring about something that is legal,
but this section can be no protection where the conspirators did acts
and eaused acts to be done which were offences punishable by statute
and therefore not protected by sec. 590 and where the vltimate purpose of
the strike, as declared in public speeches and propaganda, was revolution,
the overthrow of the existing form of government in Canada and the
introduction of a form of Socialistic or Soviet rule in its place, which
¢ was to be accomplished by general strikes, foree and terror uml if necessary
¥ bloodshed, the conspirators of such a strike are guilty of seditious
conspiracy under sec, 134 of the Criminal Code.

[Review of authorities. As to right to bail on commitment for a
misdemeanor, see Annotation, 50 D.L.R. 633.]

S o ot e
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AppEAL from a conviction on a charge of seditious conspiracy
in connection with the strike in the City of Winnipeg in May,
1919. Convietion affirmed.

Statement.
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A. J. Andrews, K.C., I. Pithlado, K.C., J. B. Coyne, K.C.,
W. A. T. Sweatman and S. L. Goldstine, for the Crown.

R. Cassidy, K.C., and E. J. McMurray, for the accused.

Perove, C.J.M.:—I do not intend to deal seriatim with the
nany questions reserved or to give written reasons for all the
answers upon which the members of the Court have agreed.

After the accused had pleaded they refused to sever in their
peran ytory challenges to the jurors. The Crown then claimed the
right to proceed against one of the accused and elected to proceed
against Russell. This the trial Judge had power to permit:
Architold’s Crim. Pleadings, 25th ed., pages 193, 1357; Reg. v.
Ahearne (1852), 6 Cox (C.C". 6.

At the trial the accused was allowed only 4 peremptory chal-
lenges on the selection of the jury. His counsel claimed that the
accused was entitled to 4 peremptory challenges on each count in
the indictment on the ground that each count charged a separate
and distinet offence. Section 932 of the Cr. Code is as follows:—

032, Every one indicted for treason or for any offence punishable with
death is entitled to challenge 20 jurors peremptorily.

2. Every one indicted for any offence other than treason, or an offence
punishable with death, for which he may be sentenced to imprisonment for
more than 5 years, is entitled to challenge 12 jurors peremptorily.

3. Every one indicted for any other offence is entitled to challenge 4
jurors peremptorily.

Each of the first 6 counts in the indictment charges a seditious
conspiracy between the accused and the other persons mentioned,
to effect the purposes stated in the several counts. It was the same
conspiracy to carry into effect a seditious intention although
charged in a different form in the several counts.

The maximum punishment for seditious conspiracy is, in the
present case, 2 vears imprisonment: Cr. Code., sec. 134, The
amendment of that section in 9-10 Geo. V. 1919, ch. 46, sec. 5,
does not apply to this case The jury found the accused guilty on

each count and the Judge imposed a sentence of 2 years imprison-
ment on each of the first 6 counts, the sentences to run concur-
rently. It was in fact a punishment of 2 years’ imprisonment upon
these 6 counts. The seventh count was one for committing a com-

mon nuisance, the maximum punishment for which is 1 year's
imprisonment: sec. 222. The accused was found guilty on this
count also and was sentenced to 1 year's imprisonment, the
sentence to run concurrently with that upon the other counts.
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Under sec. 856 of the Code any number of counts for any
offences whatever may be joined in the same indictment, except
that to a count charging murder no other than one charging
murder shall be joined. Where there are more counts than one,
each count may be treated as a separate indictment, and if the
Court considers it conducive to the ends of justice to do so, it
mway direct that the accused shall be tried upon any one or more
of such counts separately: Cr. Code sec. 857. In Rex v. Lockett,
[1914]) 2 K.B. 720, Sir Rufus Isaacs, C.J., delivering the judgment
of the Court of Criminal Appeal, said, at 732:—

It is apparent that if the facts are in substance the same, the overt acts
relied upon are the same, and if the overt acts are the same, then there is no
repugnance in these counts, and the consequence is that they may be charged

together in one indictment, and there is no ground upon which we can say that
the Judge was bound to put the prosecution to its election.

In The Queen v. Miltchel (1848), 6 8t. Tr. (N.S.) 599, there were
joined together in the one indictinent counts for feloniously
compassing to depose the Queen, for feloniously compassing to
levy war against the Queen and to force her to change her measures
and counsels. The Court, following Rex v. Blackson (1837),
R C. & P. 43; The Queen v. O'Connell (1844), 5 St. Tr. (N.8.) 783,
and other cases, refused to put the Crown to its election. The
reason assigned was that there was no repugnancy in the different
offences charged, and that they constituted “but one corpus
delicti, laid different ways.” In the case at bar the first 6 counts
relate to the same offence of seditious conspiracy. The offence is
charged in different ways but the conspiracy and the overt acts
are the same. 1 would also refer to Rex v. Kelly (1916), 34 D.L.R.
311, 54 Can. 8.C.R. 220, 27 Can. Cr. Cas. 282, and to O'Connell v.
The Queen (1844), 1 Cox C.C. 413, at 511.

In Rex v. Turpin (1904), 8 Can. Cr. Cas. 59, the indictment
contained a charge for unlawful wounding and also a separate
count for common assault, it was held that the accused was not
entitled to claim additional peremptory challenges by reason of the

- addition of the count for assault. The reason, howoever, given for

the decision was that it was not necessary to add a count. for com-
mon assault in order to get a conviction for that offence if the
evidence warranted it.

Under sec. 857, Cr. Code:—

Unless there be special reasons, no order shall be made preventing the
triul at the same time of any number of distinet charges of theft, not exceeding

MAN.
C. A,
Tae Kine
v
RusseLL.

Perdue, CI M.



N

Tee Kine

v
RusseLL.

Perdue, CJ. M.

DomiNion Law Reports. [51 D.L.R.

3, alleged to have been committed within 6 months from the first to the last
of such offences, whether against the same person or not.

If an accused is entitled on such an indictment to a separate set
of peremptory challenges on each count he would be allowed 36
peremptory challenges which would be nearly double the number
allowed on an indictment for treason or murder, and would exhaust
the panel summoned for an ordinary country assize. The practice
in this Province has hitherto been to limit the peremptory chal-
lenges to the number aliowed in respect of the most serious offence
of those charged in the indictment. This was in my opinion the
clear intention of the Code. In England the number of peremptory
challenges allowed to the accused is determined by the nature of
the offence. Where the charge is felony (excepting high treason)
the accused may challenge 20 jurors peremptorily. In cases of
misdemeanour the accused was not entitled to any peremptory
challenges. I can find no mention in the reports of a claim being
made to more than 20 peremptory challenges where several counts
for felony were joined together in the indictment. In The Queen v.
Martin (1848), 6 St. Tr. (N.8.) 925, the indictment contained 14
separate counts each charging a felony or treason felony. The
accused was allowed 20 peremptory challenges and no more.
(See pages 956, 957, 967). The same rule should be, and has been,
adopted in Canada. Section 932 of the Code affords no reason for
making a different rule. In the United States, “the fact that an
indictment contains several counts does not entitle defendant to
any additional peremptory challenges:” 24 Cye. 361.

Under the English law it was the practice where a juror was
challenged for cause to put the reason for the challenge in writing.
Issue was joined upon this and the trial proceeded before the triers.
See The Queen v. Martin, 6 St. Tr. (N.8.) 925 at 963. The onus of
proof is on the person challenging. If the ground of the challenge is
that the juryman is not indifferent, he is not in general to be
questioned as to the fact. It must be proved by extrinsic evidence:
The King v. Edmonds (1821), 4 B. & Ald. 471, 1 St. Tr. (N.8.) 785;
The Queen v. Martin, supra, at pages 963-964. The challenges for
cause to which an accused person is entitled are set out in sec. 935
of the Code and no others except those mentioned in the section
shall be allowed. The ground of challenge claimed in this case was

under (b) of the above section, that the juror was not indifferent.
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Counsel for the accused put the following question to the juror:
“Did the strike cause you loss?”’ This question was not admissible
upon 2 grounds, (1) it had no bearing on the ground of challenge
that the juryman was not indifferent, (2) there was no right to
question the juryman as to that ground.

In any event the objection to the refusal of the Judge to allow
the question to be asked was waived by counsel for the accused
abandoning the trial of the proposed juror before the triers, and
without waiting for their verdiet.

It might be mentioned that under sec. 936 of the Code the
Court may require the party challenging to put his challenge in
writing. The form of such challenge is provided by Form 70
(Cr. Code).

The acts and declarations of one conspirator in regard to the
common design are evidence against the others. A foundation
should first be laid by proof, sufficient, in the opinion of the Judge,
to establish primd facie the fact of conspiracy between the parties,
or, at least, proper to be laid before the jury, as tending to establish
that fact.

Taylor on Evidence, 10th ed., page 418, par. 590, says:

The connection of the individuals in the unlawful enterprise being thus

shewn, every act and declaration of each member of the confederscy, in
pursuance of the original concerted plan, and with reference to the common
objeet, is, in contemplation of law, the act and declaration of them all; and is,
therefore, original evidence against each of them,
The conspiracy may be proved by circumstantial evidence, by the
detached acts of the persons accused, including their written
correspondence, entries made by them, and by documents in their
possession relating to the main design. “On this subject it is
difficult to establish a general inflexible rule, but each case must,
in some measure, be governed by its own peculiar circumstances’:
Taylor on Evidence, 10th ed., page 418, par. 591.

Counsel for the accused objected to the reception in evidence
of a great number of documents mentioned in Schedule “C” to
the fifth question. It would take too much space to discuss these
one by one. They can be divided into 3 class

1. Documents found in the hands of the accused; 2. documents

found in the hands of persons whom the Crown charges with
being parties to the conspiracy; 3. documents found in the hands
of other parties which would shew the extent of the propaganda.
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The documents belonging to the first class are clearly adwis-
sible. Writings found in a man’s hands are primd facie evidence
against him. It will be inferred that he knows their contents and
has acted upon them. If they refer to the conspiracy they will be
important to shew conplicity and intention: Rer v. Horne
Tooke (179), 25 How. St. Tr. 1 at 120; Taylor on Evidence, pars.
593, 594, 812.

Documents coming under the second class are admissible if
they were intended for the furtherance of the conspiracy. Docu-
ments found in the hands of parties to the conspiracy and relating
to it become evidence against the accused: Rex v. Hardy (1794),
24 How. St. Tr. 199, 452, 475; Reg. v. Connolly (1894), 25 O.R. 151.
The parties to the conspiracy may never have seen or communi-
cated with each other yet by the law they may be parties to the
same common criminal agreement, with the same consequences
to each other from acts done by one of them or documents found
in possession of one of them: Reg. v. Parnell (1881), 14 Cox C.C.
508, 515; Reg. v. Murphy (1837), 8 C. & P. 297.

As to the third class, I think that documents found in the hands
of third parties are admissible in evidence if they relate to the
actions and conduct of the persons charged with the conspiracy or
to the spread of seditious propaganda as one of the purposes of the
conspiracy: Rex v. Wilson (1911), 21 Can. Cr. Cas. 105; Rex v.
Kelly (1916), 27 Can. Cr. Cas. 140, Man. L.R. 105, affirmed in
34 D.L.R. 311, 54 Can. 8.C.R. 220, 27 Can. Cr. Cas. 282; Reg v.
Connolly, 25 O.R. 151, 164, 176.

The spread of seditious propaganda in the shape of pamphlets
or other printed matter was one of the means by which the purpose

of the conspiracy in the present case was to be effected. If such
printed matter is found in the hands of a stranger and can be traced
as coming from a party to the conspiracy it is evidence against the
others. Letters connecting the party to the conspiracy with the
act of sending the literature would also be evidence against him and

his co-conspirators.

The main objection raised by the defence on this question was
as to letters written by one Beatty to Stevenson, the secretary
of the Dominion executive of Mocialists in Canada. The accused,
Russell, was the Manitoba secretary of that party and was in
correspondence with Stevenson. The trial Judge charged the
jury on this point as follows:—
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It is for you to say whether the evidence satisfies you that these persons
(including Stevenson), or any of them, were such eo-conspirators with Russell
If any of them was a co-conspirator his acts and statements in furtherance
of the conspiracy would be evidence against Russell.

If, on the other hand, the jury is not convinced that any of these persons
was a co-conspirator, then his acts and statements should not be conside
by the jury as evidence against Russell of seditious intention or of conspir:
and should be disregarded entirely.

As to such letters as those of Beatty, and as to the statements made by
others whom I have not named—there are so many that T will just put it
that way and you will understand—as to their acts and statements [ would
advise you to disregard them, except as to the class of propaganda which is
thereby indicated, the extent of such, and the intent thereby disclosed, and
those responsible for such propaganda in so far as you may find them con-
nected with the accused Russell,

I think the jury would understand that Russell was not to be
made responsible for the acts or statements of any person unless
that person had been, to the satisfaction of the jury, connected
with Russell in the conspiracy. The letters of Beatty were to be
disregarded except in so far as they shewed the class of propaganda
that was being circulated and the persons responsible for it. But
unless the jury found that these persons were connected with
Russell in the conspiracy he would not he responsible for their
actions in any way.

It was contended by counsel for the defence that the general
strike which took place in Winnipeg on May 15, 1919, and con-
tinued for more than a month thereafter was the lawful act of a
“trade coml»ina‘iun" and that the persons responsible for the
strike could not' be prosecuted for conspiracy by reason of the
protection afforded by sec. 590 of the Cr. Code. That section is
as follows:—

590. No prosecution shall be maintainable against any person for con-
spiracy in refusing to work with or for any employer or workman, or for doing

any act or eausing any act to be done for the purpose of a trade combination,
unless such act is an offence punishable by statite.

A trade combination is- thus defined by Cr. Code, see. 2, sub-
sec. (38):—

“Trade combination” means any combination between masters or work-
men or other persons for regulating or altering the relations between any
persons being masters or workmen, or the conduct of any master or workman
in or in respect of his business or employment, or contract of employment or
service,

The offence charged against the accused and others named or

referred to in the indictment was seditious conspiracy. This is a
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statutory offence: Code, secs. 132, 134. There was ample evidence
establishing the charge. The conspiracy contemplated the doing
of acts which were offences punishable by statute, such as inducing
the servants and workmen employed by the Post Office Depart-
ment of the Dominion of Canada to go on strike, thereby com-
mitting an indictable offence: (Post Office Act, R.8.C. 1906, ch.
66, secs. 125-126); inducing the firemen employed by the City of
Winnipeg to go on strike, thereby endangering life and property
(Code, sec. 499); causing workmen and employees to break their
contracts of hiring and abandon their work, contrary to the
Master & Servant Act, RS.M. 1913, ch. 124; causing offences
against the provisions of the Industrial Disputes Investigation
Act, 6-7 Edw. VIL. 1907 (Dom.), ch. 20, secs. 56 & 57. The above
are only a few of the acts punishable by statute which it was the
purpose of the conspiracy to commit and which were committed
in pursuance of it.

A combination by two or more without justification or excuse
to injure a man in his trade, by inducing his eustomers or servants
to break their contracts with him, or not to deal with him, nor
continue in his employment, is actionable if it results in damage to
him: Quinn v. Leathem, [1901] A.C'. 495. 1In giving his judgment
in that case Lord Brampton said, at 528

A conspiracy consists of an unlawful combination of two or more persons
to do that which is contrary to law, or to do that which is wrongful and
harmful towards another person. It may be punished eriminally by indict-
ment, or civilly by an action on the case in the nature of conspiracy if damage
has been occasioned to the person against whom it is directed. It may also

consist of an unlawful combination to carry out an object not in itself unlawful
8. The essential elements, whether of a eriminal or of an

by unlawful me:
actionable cons y, are, in my opinion, the same, though to sustain an

setion special 4llllllil‘l‘l' must be proved.
Lord Brampton also quoted the statenent of the law by Willis,
J., which was adopted by the House of Lords in Mulcahy v. The

Queen, (1868), L.R. 3 H.L. 306, at 317, and is as follows:—

A conspiracy consists not merely in the intention of two or more, but in
the agreement of two or more to do an unlawful act, or to do a lawful act by
unlawful means. So long as such design rests in intention only, it is not
indictable. Where two agree to earry it into effect, the very plot is an act in
itself, and the act of each of the parties, promise against promise, actus contra
actum, capable of being enforeed, if lawful, punishable if for a eriminal object
or for the use of eriminal means. The number and the compact
give weight and cause danger.

The statutory provision in England which comes closest to our
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sec. 590 is sec. 3 of the Act of 38-39 Viet, 1875 (Imp.), ch. 86. The
first paragraph of sec. 3 was originally as follows:—

An agreement or combination by two or more persons to do or procure to
be done any act in contemplation or furtherance of a trade dispute between
employers and workmen shall not be indictable as a conspiracy if such act
committed by one person would not be punishable as a erime.

While this clause of the English Act stood as above the case of
Lyons v. Wilkins, [1896] 1 Ch. 811, was decided. In that case the
officers of a trade union ordered a strike against the plaintiff
manufacturers, and also as against 8., a person who made goods
for the plaintiff only, and their pickets by their direction watched
and beset the works of the plaintifis and of 8. for the purpose of
persuading workmen to abstain from working for the plaintiffs,
It was held that the picketing and the strike against 8. for the
indirect purpose of injuring the plaintiffs were illegal acts. Lord
Lindley, in giving his judgment, said at page 823

Until Parliament confers on trade unions the power of saying to other
people, “You shall not work for those who are desirous of employing you
upon such terms as you and they may mutually agree upon,” trade unions
exceed their power when they try to compel people not to work exeept on the
terms fixed by the unions. I need hardly say that up to the present moment
no such power as that exists, By the law of this country no one has ever,

and no set of people have ever had that right or that power
This judgment was delivered in 1896. Kay and Smith, L.J.J., were
of the same opinion as Lord Lindley. Kay, L.J., cited sec. 3 of the
Act of 1875 (Imp.), and went on to say at pages 828-820:

There it appears that strikes are legalized by Aet of Parliament, and
that one person would not be indietable for a erime by endeavouring to
encourage or bring about that which in itself is not illegal, namely, a strike
Therefore a combination of two or more persons to do this would come
exactly within the words of the 3rd section of the Act, and would not, since
this Act of Parliament, be an offence against the law. But then it does not
o further than that, At present the Legislature has simply legalized strikes,
and a strike is an agreement between persons who are working for a particular
employer not to continue working for him. Also, I take it that under the
terms of the section which 1 have read it is not illegal for a trade union to
promote that strike. But further than that the law has not gone,

Smith, L.J., at page 834, was of opinion that if there had been
a trade dispute between 8.’s workmen and 8. himself the trade
union might have called out his men on strike, but it had no right
to call out 8.'s men so as to prevent him from working for the
plaintiff,

Now if we take our se

590 of the Code, reading it along with
sub-sec. (38) of sec. 2, we find that no prosecution shall be main-
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tainable against any person for conspiracy . . . for doing any
act or causing any act to be done for the purpose of any combination
between (1) masters, (2) or workmen, (3) or other persons, for
regulating or altering the relations between any persons being
masters or workmen, or for regulating or altering the conduct of
any master or workman in or in respect of his business or employ-
ment or contract of employment or service. In order that the
combination may enjoy the immunity provided by the enactment
it must have as its purpose at least one of the purposes above set
forth.

It is lawful for workmen to combine in a strike in order to
get higher wages because that would be a combination to regulate
or alter the conduet of a master in his employment of his workmen
Persons who aided or encouraged such a strike would not be
committing an unlawful act because they were endeavouring to
bring about something that is legal. But supposing there is a
strike by the moulders in A.’s foundry and in order to assist the
strike the employees of a cartage company combine in a refusal to
carry goods to or from A.'s foundry, or the railway company’s
employees combine in refusing to receive or handle A.'s goods;
neither of these combinations comes within the protection afforded
by sec. 590. 1 would refer to Reg. v. Giibson (1889), 16 O.R. 704
where the effect of the statutory provision as it was in R.S.C',,
1886, ch. 173, sec. 13, is discussed.

“Sympathetic” or “secondary’’ strikes are no longer ‘“‘action-
able,” in England by the Trade Disputes Aet, 6 Edw. VII. 1906
(Imp.), ch. 47, secs. 3 and 5. We have no similar enactment in
Canada legalizing such strikes. The law in Canada applying to
such strikes would be the same as it was in England before the
Trade Disputes Act, 1906, was passed. By the law of England
as laid down before the last-mentioned Act, if two or more persons
conspired to incite or to compel another to break a contract it
would be a criminal act: Reg. v. Parnell, 14 Cox C.C. 508; Mogul
Steamship Co. v. McGregor (1889), 23 Q.B.D. 598, 616; [1892]
A.C. 25; Quinn v. Leathem, [1901] A.C. 495, 510-511, 529-531, 538;
Giblan v. National Amalgamated Union, &e., [1903] 2 K.B. 600, 621.

But I feel that 1 have been unnecessarily discussing the question
in view of the facts proved in this case. The persons who planned
and brought about the general strike in Winnipeg of May 15, 1919,
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were not acting for the purpose of a trade combination so as to
entitle them to the immunity provided by sec. 590, The accused
and the other persons who combined with him, being the wing of
the Socialist party known as the “Reds,” had obtained control
of the Trades and Labour Council in the early part of 1919. The
Trades and Labour Council by resolution decided early in May
that a vote should be taken, authorizing the calling of a general
strike; it was also decided that the vote of all the unions should be
pooled and that the decision of the majority of the pooled votes
should govern. Fach union therefore was to be bound by the
decision of the majoriv of all the unions. This vote was then taken
by ballot and the Minutes of the Trades and Labour Counci! of
May 13th shew that o1 that date it was decided by the Trades
and Labour Couneil to call a general strike at 11 a.m. on Thursday,
May 15. It was ordeced: “Every worker will drop tools at the
same moment.” Wkhen this decision was reached by the Trades
and Labour Couneil it was shewn in evidence that the employees
of the Winnipeg Electric R. Co. had not completed the taking of
their vote and that a number of other unions such asthe telephone
operators, commerci | telegraphers, barbers, musicians, Selkirk
Asylum operators, cte., had not reported. Almost every class of
employees in Winaipeg had been organized as a trade union. These
included skilied and *unskilled labour, railway employees, street
car men, bakers, milkmen, drivers of motor cars, clerks in stores
and shops, compositors and other newspaper workers, civie em-
ployees, the city firemen, police, electric light and waterworks
employees, scavengers, draymen, delivery men, telegraph and
telephone operators, post office employees, in fact almost every
form of labour, service or employment. On May 15, 1919, a
general strike took place. Notice of the strike was given to the
employers in most cases on May 14, 1919, and none prior to that
date. During & period of 6 weeks business, industry and the

ordinary pursuits of civil life in Winnipeg were interrupted and

the citizens subjected to apprehension and terror. The city was,

in effect, in a state of siege. Persons who were willing to work were

threatened and driven from work by the strikers. The supplies of

food, water and other necessaries were endangered. Riots took

place, and injury was caused to persons and property. The overt

acts set out in the indictment were proved in evidence. They

throw much light on the purpose and intention of the conspiracy.
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But it is argued for the defence that all the trade unions that
struck had united for one common trade union purpose, and that
this was a trade combination engaged in a legitimate strike. The
answer to that argument is that the combination did acts and

caused acts to be done which were offences punishable by statute

and therefore it was not protected by sec. 590.
The
in the indictment. There was amply sufficient evidence to justify

‘cused has been found guilty upon all the counts set forth

the jury in making their findings. In fact they could not have
honestly arrived at any other conclusion. So far from being a
legitimate strike the combination was in fact, as the jury has found,
a seditious conspiracy. To aid a brother trade union in its strike
for higher wages, or to obtain higher wages for all, was not the real
object of the combination. What took place before the strike
shews that the accused and his associate “ Reds" aimed at some-
thing much more drastic. Their ultimate purpose, as declared in
their public speeches, was revolution, the overthrow of the existing
form of government in Canada and the introduction of a form of
Socialistic or Foviet rule in its place. This was to be accomplished
by general strikes, force and terror and, if necessary, by bloodshed.
The Bolshevists in Russia were greeted and approved. A vast
quantity of propaganda in the shape of pamphlets, hooklets,
printed papers, ete., was distributed by the conspirators as widely
as possible. All of this contained matter intended to excite dis-
content and stir up class hatred, much of it was seditious, some of
it was treasonable. The agitation prior to and during the strike
shewed no desire on the part of the leaders to bring about by
constitutional means an improvement in the position of the wage-
earner or the securing for him of a greater share in the fruits of his
labour. Writing to brother Socialists prior to the strike the accused
contemptuously refers to the rank and file of the workingmen as the
“plugs.” It was said by speakers at meetings and in the literature
distributed that “revolution and not evolution” was to be the
means employed in accomplishing their purposes. *‘Capitalism "
was to be destroyed and our whole system of government was to

weased and his associates advocated a

be overturned. The

“dictatorship of the proletariat.” All industries were to become
the property of the workers and be operated *“for use and not for

profit.”  Land was to become the property of the state. At the
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meeting in the Walker Theatre in Winnipeg on December 22, 1918,
the accused, according to reliable witnesses, made the following
statement: *“Blood is running in Russia and blood will run in this
country from the Atlantic to the Pacific, or we will get our rights.”
On another occasion he stated that the Soviet government (of
Russia) was a better government than our own and predicted that
it was coming in Canada. These statements were made to large
audiences, many of whom were foreigners, and were received with
much applause.

There is one other point to which I might briefly refer. By the
English Act, 38-39 Viet. 1875, ch. 86, what is known as “peaceful
picketing”’ is excepted from the enactment making intimidation
and picketing in general illegal: sec. 7. This was adopted in
Canada by the Act 39 Viet. 1876, ch. 37, sec. 2; R.S.C. 1886, ch
173, sec. 12, When the Cr. Code, 1892, was compiled the exception
in favour of “peaceful picketing' was omitted (see sec. 520) and
has never since, so far as I can find, been re-enacted.

I have read the judgments of my brothers Cameron and
Dennistoun and agree with their conclusions. The questions
reserved for the opinion of this Court should be answered as
follows: To the first paragraph of the first question: Yes; the
motion to quash the indictment was properly dismissed. To the
second paragraph of the said first question: Yes, the motion in
arrest of judgment was properly dismissed. To the third paragraph
of the said first question: There has been no mistrial. To the second
question: Yes. To the third question: Yes. To the fourth ques-
tion: The trial Judge was right in disallowing this question. To
the fifth question: The evidence was properly admitted. To the
sixth question: Yes. To the seventh question: Yes; the evidence
was properly admitted. To the eighth question: Yes; the evidence
was properly admitted. To the ninth question: The evidence was
properly admitted. To the tenth question: The evidence was
properly admitted. To the eleventh question: The verdiet is good.
To the twelfth question: No. To the thirteenth question: There
was no substantial wrong or miscarriage occasioned on the said
trial. To the fourteenth question: Yes.

CameroN, J.A.:—Amongst the questions reserved by the trial
Judge were several relating to his charge to the jury. One of these

is in respect of that portion of his charge dealing with general
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and sympathetic strikes, and is thus stated: *“Did I misdirect the
jury as to the legality or otherwise of general strikes and general
sympathetic strikes, having relation to this strike?”” ““This strike”
refers to the general or sympathetic strike that occurred in this
city, commencing May 15 last and continuing in force for 6 weeks
thereafter. The events leading up to and connected with that
strike are detailed at length in the evidence, and are well known to
the world.

In his charge the trial Judge reviewed the history of the law
relating to trade combinations and trade unions in England from
the time of Edward 111., referred to the legislation of 1824, 1825,
1859, 1871 and 1875 and various well-known decisions of the
Courts. He also sketched the history of the Canadian legislation
pointing out differences between it and that of England. He
referred to the definition of sympathetic strike given in the box
by the accused Russell, viz., “When a dispute originates between
an employer and his employees, and when the labor organizations
see that organization being beat, they come to their assistance
by calling a strike to force their employers to bring force to bear
upon the original disputants to make a settlement.” The trial
Judge emphasized to the jury the threat of force underlying this
statement.

In dealing with the question of strikes and picketing he pointed
out that the sub-section of the English Conspiracy and Protection
of Property Act, 38-39 Viet. 1875, ch. 86, prohibiting intimidation
and watching and besetting, which provides that “attending at or
near the house or place where a person resides, or works or carries

on business . . . to obtain or communicate information,
shall not be deemed a watching or besetting within the meaning
of this section’ was reproduced in the Canadian Act, An Act to
Amend the Criminal Law relating to Violence, Threats and
Molestation, 39 Viet. 1876, ch. 37. This is the provision which
was intended to protect and justify “peaceful picketing.” But
though re-enacted in the revision of 1886, it is not now found in
our Code. The trial Judge told the jury, and rightly I think, that
with us the striker has no more justification for picketing than he
obtains by the right of every British citizen to go about his own
business in a peaceable way.

That particular portion of the charge which is the subject of

the question reserved is as follows:—
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How can a general sympathetie strike, the object of which is to tie up all
industry, to make it o inconvenient for others that they will cause force to be
brought about, to stop the delivery of food, to eall off the bread, to eall off the
milk, to tie up the wheels of industry, and the wheels of transportation from
coast to coast. To lower the water pressure in a city like Winnipeg, which
since the establishment of modern improvements has no other way in which
to carry on its life; how can such a strike be carried on successfully without
a breach of all these matters; without violence, intimidation, without watehing
and besetting? How ean you say if you exercise your common sense that
those in charge of a strike like that did not intend those things should follow?
And, gentlemen, all those things followed. You heard about the Canada
Bread. No striker may trespass upon my property now to do what they did
at the Canada Bread. Is it likely to commit a breach of the peace? Gentle-
men, if you and I were the Canada Bread it would have caused a breach of
the peace, I think.

Without going into detail it is plain that the statute law of
Fngland relating to trade combinations, trade unions, combinations

of workmen, and strikes differs in material particulars from that
of Canada, and the decisions of the English Courts thereon are to
be read with those differences in mind. Important provisions of
the Trade Disputes Act of 1906 are not to be found in our legis-
lation. So far as the criminal aspect of the matters involved in this
case are concerned they must be considered in view of the pro-
visions of our Code. The judgment of Loreburn, L.C., in Conway

Wade, [1909] A.C. 506, dealing with the term “trade dispute”
and holding the secondary strike justified by the Trade Disputes
\et of 6 Edw. VII. 1906, ch. 47, where he says at 512: “ the section
cannot fairly be confined to an act done by a party to the dispute”
is obviously based altogether on the provisions of that statute and
has no application in Canadian law.

There was no contention in this case that there was not suf-
ficient evidence for the jury, and no question was reserved on that
subject. In faet the evidence for the Crown was of an overwhelming
character and volume. The defence was, therefore, thrown back
upon the ‘'mmunity which, it was argued, was given the accused
hy sec. 590 of the Cr. Code, which provides:

0. No prosecution shall be maintainable against any person for con-

spiracy in refusing to work with or for any employer or workman, or for doing
any aet or

ausing any act to be done for the purpose of 4 trade combination,
unless such act is an offence punishable by statute.

“Trade combination” is defined in sec. 2, sub-sec. (38):

38) “Trade combination” means any combination between masters or

workmen or other persons for regulating or sring the relations between

any persons being masters or workmen, or the conduet of any master or

Tae Kina
»
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workman in or in respect of his business or employment, or contract of employ-
ment or service,

All the acts done or caused to be done by the accused and those
with whom he was in combination brought out in the evidence
were, it was argued ““for the purpose of a trade combination” and
therefore protected by the section. Whether the combination was
a single union or a combination of them and whatever may have
been the real purpose for which it was formed, were, it was urged,
immaterial considerations in view of the protecting words. From
this viewpoint every or any strike is lawful, if not meritorious.

But the concluding words of the section (590) ““unless such act
is an offence punishable by statute’” cannot be overlooked. Clearly,
if the acts done or caused to be done, the objects for the accomp-
lishment of which the alleged conspiracy was formed, were offences
punishable by statute the protection given by the section becomes
narrowly confined within certain ascertainable limits.

In England under the Conspiracy and Protection of Property
Act, 38-39 Viet. 1875, ch. 86, an agreement or combination by two
or more persons to do, or procure to be done, any act in contem-
plation or furtherance of a trade dispute, is not indictable as a
conspiracy if such act committed by one person would not be
punishable as a erime. This provision does not affect the law relating
to riot, unlawful assembly, breach of the peace, sedition or any
offence against the State or the Sovereign. It is, apparently,
therefore, somewhat similar to, but with manifest differences from

our sec. 590, and other than sec. 590 has no counterpart in our Code.

A long series of Acts culminating in the year 1800 made it a criminal
offence for workmen to agree together for the purpose of obtaining in com-
bination higher wages or shorter hours of work . . The consequence
was that the Courts were not ealled upon to decide whether such a combination
constituted a conspiracy at common law and statements to the effect that it
does constitute a eriminal offence may be explained by reference to the statutes
in force at the time or on the ground that they referred to offences against
the State or of a public nature. 27 Hals,, p. 638, par. 1195.

These Acts were repealed in 1824 and 1825, and notwithstand-

ing some dicta to the contrary,
it is now clear that a combination in restraint of trade is not a eriminal offence
at common law, unless it is a combination in pursuit of a malicious purpose
to ruin or injure a person, as opposed to a combination for the purpose of a
legitimate trade object. Ib., p. 639, par. 1196,
In 27 Hals., page 601, par. 1140, a strike is defined as:—

a simultaneous cessation of work on the part of workmen. It does not
necessarily involve any breach of either the eivil or eriminal law; for it is not
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wploy- illegal to persuade men lawfully to determine their contracts with their

employer or not to work for an employer,
those It is pointed out in the note (b), page 601, to the statement that
lence “the word is of an artificial character and does not represent any ' ,"'“"
? ] legal definition or description.” RUsSELL.
| was As to the effect of the provision in the Conspiracy and Pro- Cameron, 1.4.1
have tection of Property Act, 1875 (Imp.), on the legality of strikes, in

rged, Gozney v. Bristol, ete., [1909] 1 K.B. 901, Cozens-Hardy, M.R., said,

From on the argument that the effect was to legalize strikes in the broad-
s est terms and Fletcher Moulton, L.J., said, at page 923, that were
h act a strike illegal at common law (which it was not) then it would

sarly, have been legalized by the above Act.

omp- In Lyons v. Wilkins, [1896] 1 Ch. 811, and Quinn v. Leathem,

ences [1901] A.C. 495, 541, it was held that the provision did not legalize

omes a combination to call out the workmen of A. with whom there was
no dispute, in order to prevent A. from dealing with B. with whom

perty there was a dispute; but this view is now undermined in England

v two ‘ in the light of the definition of “‘trade dispute” in the Trade

item- Disputes Aet, 1906, which is not to be found in our Code. The
as a important dieta in Lyons v. Wilkins, supra, of Lindley, L.J., at
ot be page 822, of Kay, L.J., at page 828, and of Smith, L.J., at page 833,

ating 3 are, therefore, still applicable to cases arising in Canada where
r any warranted by the facts.

mtly, As long as a strike is for a legitimate purpose, such as, for
from instance, advancing the rate of wages, the fact that injury results
Code. to the employer does not thereby alter the character of the act.
iminal It is a case of damnum absque injuria. The employer may suffer
L - loss or be financially ruined but under the law as it is, our Courts of

juence . ) ) : s
nation Justice are impotent to give him a remedy. But there are limit-

that it ations on this rule as ““the lawfulness of a strike depends, not only
- \““’; 1 on the means used to render it effective, but also on its object. A
gains

combination to quit work is lawful only where its purpose is to
tand- obtain for the parties a benefit which they can lawfully claim. If
the primary object is to injure others in their business or calling,
sfence or to deprive them of their liberty of action without just cause and
:m ; not to advance the interests of the combination except perhaps in
some remote or indirect way, it is unlawful.” Corpus Juris,
vol. 12, page 570.

251 D.L.R.
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I'he term ““sympathetic strike” is also one of tificial character,

se, elusive in

without a fixed legal meaning. It is a vague phr
meaning, like “collective bargaining.” The term “sympathetic
strike” may convey the idea of workmen in certain industries
ceasing work voluntarily and without breach of their own contracts
to ex ress their symypathy for and moral support of other workmen
already on strike.  On this continent it is certainly not confined in

meaning to any such peaceful demonstration or to the restricted

meanings given to it or to the apparently identical term ‘“secondary

strike’ in England as mentioned in Cohen on Trade Union Law,
3rd ed., 109. Here we have been educated to give the terms
“general” or “sympathetic strike” much wider meanings and to so
expand them as to include even the idea which underlies the
significant phrase *“direct action.” The terms imply not only the
purpose declared in the definition given by the aceused at the
trial, which expresses the idea of force brought to bear on employers
to compel them to bring pressure to bear upon another employer
whose workn:en are on an unsuccessful strike, but it may imply
more than that. It may even mean a strike which is avowedly
declared for the purpose of forcing the action of a government, as
for instance, in compelling the release of a convieted criminal, the
abandonment of prosecutions or for any other similar, or it may be
wholly different, object which those in control of trade organi-
zations may decide to attempt to attain by the threat or enforce
ment of a uvm'r.l| or ~\|n1r:|(||t tie strike

As to the legality of a sympathetic strike, there is a valuable
article on the subject appended to the report of Pickett v. Walsh
1006), 6 L.R.A. 1067. The author follows the decision of the
Massachusetts Supreme Court in that case, deals with other
decisions of the United States Courts, refers to Quinn v. Leathem
supra, and Giblan v. National Awmalgamated Union, ete., [1903]
2 K.B. 600, and thus states his conclusion (page 1075) which seems
to accord with our jurisprudence

If the strike is in the nature of a boycott or sympathetic strike—that is,
if it involves no trade dispute between the strikers and their employer; in
other words, is not a natural incident or outgrowth of the relation of employer
and employed—the strike cannot be justified and is therefore always an
illegal one

In arriving at this conclusion the writer confines himself to the

question of the legality of strikes viewed as strikes pure and simple

and puts out of :'1>|1Iv||»)\|:|l|un (page 1068)

51




.LR.

cter,
ve in
hetic
stries
racts
umen
ed in
icted
dary
Law,
erms
to so
i the
y the
; the
vers
loyer
mply
redly
t, as,
, the
1wy be
rani-

oree-

nable
Valsh
f the
ther
them,
1903

eems

hat is,
er; in
ployer

iys an

0 the
imple

51 DLR.| Dosminion Law Rerorts

I those matters such as picketing, threats, intimidation, violence and law-

ess of every deseription, which unfortunately have been so often the
accompaniment of strikes as to make one forget that they are not necessarily
incident thereto and to persuade one, because of such unlawful features, to
view all strikes as illegal.

Jut in the ¢

se now before the Court we are not called upon to
deal with the strike, sympathetic or otherwise, as an abstract

proposition but in connection with the very accompaniments the

writer of the note discards in his discussion and with other cireum-
stances of the most far-reaching character.

The definition of general or sympathetic strike given by the
accused may be correct so far as it goes and in some cases. But
it falls far short of setting forth the true objects in view of the
accused and his fellows who precipitated the strike of last summer
and it is a travesty so far as it purports to confine the pressure
exerted by the strikers as being brought to bear on employers only.
The general strike of last summer was in fact an insurrectionary
attempt to subvert the authority of our Governments, Municipal,
Provineial and Dominion and substitute for them an irresponsible
“strike committee,” an attempt attended for a time with a
measure of success which, looked at in retrospect, seems incredible.
This “strike committee” issued decrees in the approved Soviet
style. It put an end to street car transportation, shut off tele-

phone communication, interfered with the city’s water supply,

alied out the firemen from their posts and left the city without
fire protection until the strikers’ places had been filled by volunteers.
When the menbers of the police force, renouncing their sworn

legiance, had voted to join the strikers, the strike committee
issued an ediet that “ordered” them back to duty. The delivery
of milk, bread and ice was forbidden. Restaurants and eating
places were closed save those favored with “permit cards.” 1In

the city delivery and transmission of Tis Majesty's mails were for a

time completely stopped. The newspapers were suspended and
telegraphic communication with the outside world forbidden.
The special police foree, organized to take the place of the ordinary
police force when its members were finally dismissed for dis-
obedience to their lawful superiors, was mobbed and driven from

the streets and the city left practie

ally without police protection.
One mwember of the special police, who had been awarded the
Victoria Cross for gallant conduet in the war, was seriously injured
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and had a narrow es ane with his life In the rioting that occurred
subsequently there were numerous casualties and members of the
toval Northwest Mounted Police were assailed with missiles of
all kinds, shot at from the streets and roofs of buildings and several
of them wounded. Workers in the hospitals were called from their
tasks and the management of the Winnipeg General Hospital was
forced in the interests of its sick and dying patients, to obtain
permission from the strike committee to keep its employees at
their posts. A widespread system of espionage, intimidation and
terrorisim was organized and executed with relentless vigilance and
activity. All these events and incidents and many more are a
matter of history and of evidence, and to say that they were
merely bringing pressure to bear on certain employers to foree
other emplovers to vield to demands made on them is
utterly beside the truth. It was a bold attempt to usurp the
powers of the duly constituted authorities and to forece the public
into submission through financial loss, starvation, want and by
every possible means that an autoeratic junta deemed advisable
I eannot see how it is possible to speak of such a revolutionary

uprising as a mere ‘“sympathetic” or “general strike.”” In view

of the grim facts, to argue that this outbreak was brought about
for the purpose of a trade combination is, to my mind, simply out
of the question. The contention put forward on the argument that
the consolidation into one organization of all, or nearly all, the
trade organizations in the city, which developed or merged during
the strike into the One Big Union, was merely a “trade com
bination’ and, therefore, protected by the law ig, in view of the

facts, wholly untenable

But we are not necessarily called upon to consider all of these

aspects of the case, vitally important though they may be. We
can confine ourselves to the saving concluding words of sec. 590 of
the Code referred to and, on the facts as thev were brought out in
the evidence and are notorious to the world, and from that view-
point, let us consider what is the precise extent of the protection
given by the section

Seditious conspiracy is defined and its punishment fixed by
the Code, sec. 132, Unlawful assemblies and riots are dealt with
in secs. 87 to 90, and nuisances by secs. 221 and 222. There are

the sweeping provisions of sec. 164 making wilful disobedience of
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any Act of Parliament or of any Provincial Legislature, unless
some other punishment is provided, an indictable offence. We
have the provisions of sec. 498 dealing with conspiracy in matters
of transportation, etc. In sec. 499 are to be found highly important
provisions making it an indictable offence to break a contract with
resultant danger to life or property and wilfully to break a contract
connected with supply of power, light, gas or water and the section
declares that malice is no element in the offence. By sec. 501 it is
made an offence punishable on indictment or summary conviction
to compel any person to abstain from doing anything he has a
lawful right to do by the use of violence, threats, following or
watching or besetting. And to this section there is no longer the
previously existing proviso which sought to legalise “peaceful
picketing ' by permitting attending at the house of another for the
purpose of communication as was clearly pointed out by the trial
Judge

By sec. 573 of the Code

Fvery one is guilty of an indietable offence who, in any case

not hereinbefore provided for, conspires with any person to commit any
able offence

I'his is a most comprehensive enactment. It relates not only to
indictable offences, conspiracies to commit which are not specifie-
uly dealt with in the Code, but to offences indictable at ¢smmon
w, This section alone, in my opinion, closes the door of hope on
he accused

[ refer also to the Industrial Disputes Investigation Aet,
6-7 Edw. VIL. 1907 (Dom.), ch. 20, the provisions of which were
flagrantly violated during the strike at the instigation of those

lirecting its operations
I'hat there were offences committed coming within those
tatutory provisions and brought out in the evidence cannot be
disputed. The accused knew that they would take place in the
carrying out of the designs to which he was a party. If he did not
know he should have known. It is difficult, perhaps impossible, to
imagine a set of circumstances in which sec. 590 would afford
immunity but, however that may be, it is clear that in this case the
ection is no shield but an open trap into which the accused has
rushed heedless of warnings, and he must take the consequences.
I am convineed that the part of the trial Judge's charge to

which exception was taken, as formulated in the question I have
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discussed, is a proper, accurate and studiously moderate statement
of the law on the subject with which it deals

I'he greatest number of the questions reserved for the consider

ation of this Court were disposed of on the argument without
hearing counsel for the Crown. Amongst those which counsel for
the Crown were asked to discuss was that relating to the number o

challenges to which the accused was entitled at the trial. There is
no doubt in my mind that the accused was fimited to 4 challenges
whether this indietment contained one count or seven I'his
phase of the case is fully dealt with by the Chief Justice in his

reasons for judgment and in addition to the authorities mentioned
by him I would refer to this statement of the law from 24 Cye
J61

The fact that an indictment contains several counts does not e
defendant to any addi emptory challenges, even though the differ
counts ¢l ' i ffences whicl 1 oined in th ‘
indietmer

I'he question of the admissibility of certain evidence was discussed

at length on the hearing. 1 a wisfied the trial Judge's ruling o
th oint was unimpeachalle such evidence must mevit v be
admissible from the ve nature of the offence where in this
case, the conspiracy is on a scale and its ramifications ar
multitudinous and r-reaching, and 1 agree with the views
expressed on this subject by Dennistoun, J.A., in his judgmen
Haceart and Furrerrox, JJ.A., agree with Perdue, C.J.M
DexNisToun, J.A \ number of the questions of law reserved

for the consideration of this Court by the trial Judge relate to the
admission of documentary evidence consisting of letters writter
by and to Russell, one of the accused, by members of the Socialist
Party of Canada, and also of publications of that party, and of
labour organizations which were referred to in the course of the
trial. Evidence was also admitted in respect to the Winnipeg
general strike and its incidents. Evidence was admitted of what
took place at certain Trade and Labour Conventions in different
Provinces of Canada, and of speeches made and resolutions passed
at those conventions. In addition evidence was given of speeches
made at certain public meetings held in Winnipeg in December
1918, and January, 1919

In proving charges of conspiracy it is generally necessary to

throw a wide net and to examine the catch carefully. If it contains

the
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evidence which is elearly relevant and pertinent to the charge such
evidenee should not be excluded for the sole reason that there may
have been included faets or statements or documents which would
not otherwise ]vm;wvl\ come under review In such a case th
duty devolves upon the trial Judge to separate what is evidence
properly admissible from that which should be discarded, and hay
ing done that and having properly warned the jury, to procecd
with the trial and take the verdict

Before proceeding to a consideration of the law, [ desire to set
ut & brief and very incomplete resume of some of the outstanding
features of this case as detailed in the evidence taken at the trial
for the purpose of shewing the far-reaching and widespread
wetivities of the aceused named in this indictment, and the groups
of persons, and organizations, with whom they were associated
Having done that, an effort will be made to deal with the points in
question, which will have assumed conerete form, and to measure
the sufficiency of the warnings which the trial Judge gave to the

ury in his chs

I'he case lasted 23 days and an immense volume of evidence

has been taken. I can only touch upon a few of the salient points

QuEBEC CONVENTION.

\ Labour Congress for the whole of Canada was held at
Quebee in September, 1918. Delegates were sent from local and
district labour counecils. Russell, Johns and others attended as
representatives of the Trades and Labour Council of Winnipeg
Kavanagh of Vancouver and Midgley of Vancouver were present.
There was a sharp division between the delegates from Eastern and
Western Canada, the Western delegates being the more radical in
their ideas.

Certain resolutions were put before the Congress by the West-
ern delegates but were defeated by the moderate section of the
Congress.

The Western delegates then decided to call a Western Conven-
tion. Russell, Johns, Midgley and Kavanagh were appointed a
committee to call the meeting.

Tae WALKER THEATRE MEETING.
A meeting was held in Winnipeg on December 22, 1918, under
the joint auspices of the Trades : nd Labour Council and the Socialist

I'ue Kina
Russenx
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Party of Canada. The aceused Russell, according to the evidence
of the witnesses Langdale and Peters, made a .\}nw'h in which he
said: “Blood is running in Russia, and blood will run in this
country from the Atlantic to the Pacific, or we will get our rights
We are willing to wade in blood to obtain what we claim to be our
rights.”  These words were spoken in the course of a speech extol-
ling the existing government in Russia as the only free people’s
government that the world has ever seen, and the only government
under which the workman had ever got his rights or could expect
to get his rights. This speech and others of a suggestive though
less outspoken character were addressed to a large audience which
completely filled the Walker Theatre, many of the audience being
returned soldiers and many of them aliens. The speeches were
received with great applause and resolutions were passed condemn
ing government by orders-in-council, demanding the release of
political prisoners, the withdrawal of troops from Russia and
sending greetings to the Russian Soviet in Russia. There were
expressions freely used of an inflammatory character such as “We
swear to keep the red flag flying forever”; * Long live the Russian

Soviet Long live Karl Leibknecht’ Long live the working

clas Russell, Queen, Ivens and Armstrong, who were al

named in the indietment, took part in this meeting as speakers
Queen was chairman. It was announced that literature was being

generally disseminated through the country
sTIC THEATRE MEETING.

Ma:

A meeting was held in the Majestic Theatre in Winnipeg

on Sunday, January 19, 1919

were distributed

Outside the theatre copies of the * Red Flag’
and inside the theatre copies of the **Socialist Bulletin” and other
pamphlets. The theatre was full.  The speakers were Armstrong
Johns, Russell and Blumenburg
The meeting was stated to be under the auspices of the Trades
nd Labour Council. The witness Batsford says that about 759
of those present were foreigners.
Russell made a speech in which he praised the Russian Soviet
Government and said that the Allied Governments were deliberate-

ly fabricating and concocting false reports as propaganda to put

Russia in the wrong with the world; that the Soviet Government
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was a better government than our government. He predicted that
it was coming to Canada, and said that the Legislature did not do
anything for the working people, that they had to organize and
do things for themselves

Johns said that the revolution would not need to be a bloody
revolution., It could be made bloodless by the eduecation of the
people, who should read the literature which was being published.
He said that he himself was not afraid to fight.

He was followed by Blumenburg, who said it was a mistake to
say there would not be a fight. There would be a fight. He wore
a red tie to which he drew attention, saying he was a “ Red” and
proud of it. He talked about a Red Revolution and having to
make sacrifices to attain the end

All of the speeches were greatly applauded

Socialist Bulletin No. 1 was distributed at this meeting
Ex. No. 4

On Sunday, January 26, 1919

It is

riots broke out in Winnipeg
returned soldiers taking part in considerable numbers. This was
due to these Walker Theatre and Majestic Theatre meetings and
to the fact that it had been decided at the Majestic Theatre
meeting to commemorate on that date the death of Rose Luxem-

burg and Karl Leibknecht During the week the place of the
meeting had been fixed as the Market Square. Returned soldiers

issembled and broke up the meeting, and then proceeded in a mol

to the headquarters of the Socialist Party, which they raided
destroying all the furniture and literature found in the premises;
a large red flag was thrown out and publicly burned. The mob
then attacked various places occupied by Austrians and destroyed
the German Club

On Monday, January, 27, rioting broke out again and Blumen-
burg's store was ransacked and wrecked, foreigners were beaten
ind made to kiss the British flag

Tue CALGARY CONVENTION

This convention, which had been planned at the Quebee
Convention, was called accordingly and met at Calgary on March
13, 14 and 15, 1919,

Russell was provineial seeretary for Manitoba of the Socialist

Party of Canada. He was also a delegate from the Winnipeg
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I'rades snd Labour Council to the Calgary Convention, and
ittended as such

Joseph Knight of Edmonton attended this convention. A few
weeks previously he made a speech at a Miners’ Convention which
was also held at Calgary, in which he referred to the efforts being

made to spread the propaganda of the Soecialist and Labour

movements which could not be separated He referred to Lenin
and his works and stated that “in the interpretation of ‘politica
action’ men have come to the position, in the end, of direet political
wetion, which I may say is not in the method of the ballot box

I'he accused Russell, Armstrong, Johns and Pritchard wer
11l in attendance at the Calgary Convention

\ report of a committee on resolutions was 1-[1~~»~'|h--! and the
following resolution was adopted unanimously on motion of
Delegate Kavanagh, seconded by Delegate Pritchard

Where great and far-reaching changes have taken place during the last

in the realms of industr
And whereas we have d vered through painful experiences the or
itility of wrate acti 1 I hie organized merely
eraft lines, such action t ing to strengthen the relative position of t}
wter clas
T'herefore be it re this Western Labour Conference pla
rd f ring the immediate re-organization of the workers along
industrial lin o that by virtue of their industrial strength the workers may
be the better prepared to enforce any demand they consider essential to their
maintenance and well-being
And be it further resolved that in view of the foregoing we place
on record as being opposed to the innocuity of labour leader

ourselves a

lobbying Parliament for palliatives which do not palliate

Kavanagh made a speech in which he said that political action
could not be defined, it meant “‘any action used to control political
power in order to use it for the benefit of class. That is political
action and it matters not what form it takes. We have come to
understand that this parliamentary system is generally all choked
with bureaucratic officials that it is impossible even with a majority
in the House to get what you desire put into operation.” He said
that labour representatives in the Cabinet were ‘“tools to deceive
the worker.”

The convention then proceeded to deal with the report of the
Policy Committee upon the organization and constitution of the

One Big Union.

not
S00n
were

I
Coul
orga

|

done




and

lew
vich
ang
our
nmn
ical

ical

jere

the
l}f

long
the
tself

long

may
heir

lace

ders

tion
ical
ical
e to
uk(‘d
rity
said

pive

the
the

51 DL.R.] Dominion Law Reprorts

Oxe Big Union.

The principle of the One Big Union was adopted at the Calgar
Convention. A ballot was directed to be taken on the question of
a strike for a six-hour day, of severing conneetion with existing
labour organizations, and of forming One Big Union. This ballot
was taken by the “Loecals” about the end of March.

The constitution of the One Big Union was adopted at a meeting
held at Calgary about June 4. This was

after the commencenent
of the Winnipeg strike.
That strike had been precipitated by a strike of the Metal

Workers, in sympathy with which other local organization

re
called out by the Winnipeg Trades end Labour Couneil
Tue GENERAL STRIKE IN WINNIPEG

\ ballot for a general strike was taken within the week preced
ing May 15, 1919,

\t 11 o’clock on May 15 the strike became effective

Russell was business agent of the Machinists' Union and of the
Metal Trades Council. He was on the central strike committee
which at first consisted of 5 persons known as the Five and
was composed of Russell, Winning, Veitch, MeBrid | Robinson

\ meeting of the general strike committee was held on May 14
at the Labour Temple in Winnipeg. Russell, Armstrong, Ivens
Queen, Heaps, were all present. They are all named in the indict
ment.

The general strike committee consisted of about 300 persons

The police were instructed not to strike at that time, although
they had vated to do so and had given a strike notice to the Police
Commissioners, as it was anticipated that if they did so martial
law would be proclaimed which was not desired by the committee

Waterworks employees were instructed to remain on the job
but to reduce the water pressure to 30 pounds, so that water would
not rise higher than the first floors. After a lapse of time and as
soon as the city council ordered the pressure back to normal, they
were called out.

Every organization affiliated with the Trades and Labour
Council was ordered out and every effort was made to foree un-
organized workers to stop work s well.

During the first week or so of the strike, the executive work was
done by the “Big Five.”
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When the strike became effective it is said there were 24,000
persons who left their employment which included all the organized
workers except the Typographical Union

Among those who came out were the employees of the railways
street railways, telephone system, post office, express companies,
milk and bread companies, the fire department, city health and
scavenging departments, and hotels and restaurants

s the police had representatives on the strike committee the
foree was dismissed as a whole by the Winnipeg Police Commission
after refusal to sever connection with the Trades and Labour
Council

Pickets were placed on the post offices and throughout the city

Publication of newspapers was eventually stopped by a strike
of the pressmen operating the heavy presses

Ivens and Queen, with others, were appointed to print and
circulate a “Strike Bulletin,” which was done Armstrong was
one of the “censor” committee. Sixteen to eighteen thousand
copies were issued daily, copies being sent to all parts of Canada

A committee of strikers was formed to supply food to returned
soldiers and strikers. This proved impracticable and milk and
bread drivers were ordered back to their jobs

nited

Permission was given to Hour mills for the grinding of a
amount of wheat: the limit having been exceeded, the mill workers
were ealled out again

Permits were issued by the strike committee for the carrying

on of certain kinds of business, for the sending of censored tele-
grams, for the ]V\Ill‘llil\l‘ of gasoline, et«

Moving picture theatres were issued permit cards on condition
that they posted a permit card “ Permitted by authority of the
Strike Committee” outside the theatre and shewed on the sereen
“The operators in this theatre are working in harmony with the
strike committee.’

\ permit was granted for the furnishing of certain supplies to

the hospitals. Delivery waggons were not permitted to operate
without a similar permit ¢ard prominently displayed.

Efforts were made to promote sympathetic strikes in other cities
and were successful in the cities of Edmonton, Calgary, Regina,
Brandon, and many points in Western Canada as far as Vancouver.

On June 4, drivers of milk and bread waggons were again

called out.
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Several of the accused, from time to time, addressed open-air

meetings in support of the strike

The citizens who were opposed to the sympathetic strike took
steps to patrol the streets, to guard the fire alarm boxes, to man
the fire halls, to supply workers in the waterworks department, to
form volunteer military organizations, and to distribute food.

About May 23, a meeting took place at the City Hall between
representatives of the strikers and the mayor and representatives
of the eity council. Russell, Queen and Ivens were present.
Russell and Queen spoke. When the mayor stated that he repre-
sented constituted authority in the city, Queen rose and said he
did not want to hear anvthing about constituted authority, they
were running the city and would continue to run the eitv, and
would shew the citizens who were running the city. He then told
the mayor to sit down.

In June demonstrations and processions were frequent in the
streets. A great deal of intimidation was evident

The mayor describes a mob of about 4,000 aliens and 500
returned soldiers which assembled in the streets on June 10. The
*1nw‘l:|| ]m|u‘u of the city were driven from the streets. There was
serious rioting at this time

On June 21 about 1,400 special civil police were available and
the mayor issued a proclamation urging the citizens to keep off
the streets. Prior to this there had been a direct prohibition of
street parades. An attempt was made to run a few street cars on
this date. The strike sympathizers demanded the right to parade
and that the running of street cars be discontinued. Large crowds
assemibled in the streets. The special police were unable to cope
with them. The mayor then called on the Royal Northwest
Mounted Police for assistance; on arrival they were attacked by
the erowd and shots were fired from the roofs of houses. The Riot
\cet was read by the mayor. The military were then called out
The mounted police fired volleys. One person was killed and a
considerable number were wounded, one of whom subsequently
died

The strike lasted for 6 weeks, During the whole of that time
there existed a wide-spread system of terrorism. It was due to
the energetic action of the general body of the citizens that the

necessaries of life were procured and distributed and property
protected,
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On June 17 the accused were arrested and subsequently
whnitted to bail
On June 26 the strike collapsed and was called off by the strike
committee,
LITERATURE
It was announced at the Majestic Theatre meeting that litera-

ture wi

being generally disseminated through the country so that
when the time came the people would know how to conduct
then selves,

In the autumn of 1918, the Trades and Labour Council being

dissatisfied with the editorial management of its official newspaper

“The Voice,” took control of the paper, changed its name to

“The Western Labour News” and appointed Ivens, one of the
accused named in the indictment, as editor, and Queen, also
acceused, as business manager. Russell was on the press committee

of the paper. It made repeated and violent attacks on capitalism

ind the “exploiting class On April 25, 1919, an article appeared
all of which is in the same vein and of which the following is a

pe for the worker in the arena of politic I'he ruling class
has coralled all the political machinery that there is for demoeratic goverr
ment As they have treated the worker in the past they will treat him in
the future. The er is the beast who has to be kept under and if he cannot

be kept under by reasoning or by doles, and kitchens, he will be

d by bayonets and n.achine guns. Only by the One Big Union can

labour ever realize its solidarity and bring pressure to bea

class that will result in justice and a square deal for the worker
In the issue appears a plan of “the Russian Soviet System

which the workers were ur

d to cut out and keep

I'he witness, Zaneth, was employed by the Socialist Party of
Canada to distribute among Western miners the Revolutionary
Age, The Reg Flag, The Soviet, The Soviet at Work, Bolshevist
and Soviet, Political Parties in Russia by Nicholas Lenin, Con
munist Manifesto of Canada, O.B.U. Bulletins and other similar
literature

Witness states he was told to give these publications away if
necessary to get rid of them. Some of them had been prohibited
by order-in-council

Knight, Pritchard, Armstrong, O'Sullivan, Johns, Russell and
others were members of the Socialist Party of Canada and were

responsible for this propaganda

51
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The Socialist Bulletin was printed and widely distributed in
Winnipeg. The Red Flag was published at Vancouver, the Soviet

at Edmwonton. They all contained articles of the same type

Russell does not hesitate to associate himself with the following
extract from The Manifesto of the Socialistic Party of Canada:—

I'he polities of the working class are comprised within the confines of the
class struggle. And conversely, the class struggle is necessarily waged on
the political field.

By this statement we do not imply (hat the political action of the working
luss must be

imited within the bounds of constitutional convention or of
parlinmentary procedure, nor that the means employed in waging the class
struggle must everywhere be the same. Political action we define as any
action taken by the slave class against the master class to obtain control of
the powers of state, or by the master class to retain control, using these powers
to secure them in the means of life. For one country it may be the ballot,
in another the mass strike, in a third insurrection

These matters will be determined and dictated by the exigencies of time
and place

He also stated that the Communist Manifesto, Fx. 37, was
certainly part of the propaganda which it was his duty to spread.
It contains the following

The Communists disdain to conceal (heir views and aims. They openly
declare that their ends can be attained only by the forcible overthrow of all

existing social conditions. Let the ruling « tremble at a C

munisti
revolution. The proletarians have nothing to lose but their chains. They
have a world to win

From the Socialist Bulletin circulated in Winnipeg in March
1919, is taken the following

But if you are desirous of stopping the robbery, there is only one remedy,
that is the overthrow of the capitalistic system upon which the robbery of
the worker is based. This can only be done by the working class organizing
themselves on the plane of power. They have done it in Russia, placing the
working class in the position of the ruling elass, That is what the Socialist
Party of Canada stands for. Get busy and line up with this working class
organization whose sole object is the overthrow of the present system of
robbery, by placing the workers in control of wealth which they alone create,
thus enabling them to individually enjoy what they socially produce

The O.B.U. bulletin of May 1, 1919, Ex. 83, published in Winni-
pee by the Manite

committee, of which the accused Russell
was secretary, contains a number of articles intended to stir up

gs of antagonism and hatred between classes in the com-
munity, and the same may be said of most of the literature read
at the trial of this case,

Dealing with the question of strikes, it sayvs

If we go on strike we must strike quickly, sudden and certainly. Don't
give the boss time to think or prepare plans.  He night get the better of us
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and that would be bad for us and immoral. Strike when he has a big order
which he must fuifil, It will hurt him more and us less, and that is moral,
Tie up the industries in town, all the industries in all the towns, in the whole
country, or in the whole world if necessary. The strike will end quicker and
we will starve less and that's good for us and therefore moral.

Don't strike for more than you have a right to demand. You
have a right to demand all you have power to enforce.

It also contains the following:

What would happen if labor withheld its power to produce? Capitalists,
priests, politicians, press hirelings, thugs, sluggers, hangmen, policemen, and
all creeping and crawling things that suck the blood of the common working
man would die of starvation. Like S8amson in the Temple, Labour’s arms may
rend the pillars which support society and bring the social edifice down to
destruction about its own ears

Ex. 171, a pamphlet by Lenin in' the form of question and
answer states that “all monarchs must be dethroned” and “all
lands taken.”

The Socialist Bulletin No. 1 of January, 1919, advertised the
Walker Theatre meeting and refers to Russell as the agent for the
distribution of that publication

The Socialist Bulletin No. 6 published in May and dealing with
the Russian revolution, says: *“We desire to see foreign monarchies
destroyed” and ““One King is as dangerous as fifty.” This number
of the Bulletin was distributed on the morning of the strike.

In addition to being a delegate to the Quebec Convention, the
Calgary Convention and one of the “Big Five” of the Winnipeg
strike, Russell was provineial secretary of The Socialist Party of
Canada, and distributed the Socialist Bulletin. He was district
secretary-treasurer of the Railway Machinists’ Union and publisher
of the Machinists’ Bulletin. He was secretary of the Manitoba
Executive Committee of the O.B.U.

He states his position in connection with the dissemination of

the literature quoted in the following wors “My function in the
Socialist society ever since I have taken an interest in these things
has been propaganda. 1 was doing the same with the labour
organizations, the labour councils, that is what I was sent there
for.”

Such being a portion of the story of the widespread and con-
nected activities of these accused persons objections to the admis-
sion of evidence can be more confidently considered and determined
by a Court of Appeal which views the whole case with its ramifica-
tions, than by a trial Judge who gives his rulings from time to time

as the case proceeds.
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order Counsel for the accused took the ground that evidence of MfN'
“0”“‘1~ : speeches made by or in the presence of the accused Russell at C.A
whole

trade union meetings, and evidence of acts done by strikers who
were members of trade unions was inadmissible, being protected
You '. by the provisions of sec. 590 of the Code. With this I am unable
to agree and concur in the reasons given by Perdue, (".J.M., and

rand Tue Kina
v
RusseLL
Dennistoun, J.A.

iate my brother Cameron, which I have had the privilege of perusing.
alists, . : :
\, and | The acts which the accused intended to be done and conspired to

rking have done were seditious, and punishable by statute and were not
8 may

within the immunity conferred by the section.
wn to

When this section is read in conjunction with see. 573 of the
snd ? Code, the difficulty of specifying any trade conspiracy which is not
“all unlawful will be apparent.

The speeches quoted are evidence of a seditious intent on the

1 the % part of the speakers, and when read together are evidence of agree-
¢ the a4 ment to aid and abet the commission of seditious acts which is the
gist of conspiracy.
with ! In my opinion they were properly admitted in evidence.
rchies Counsel for the accused objected to the admission of documents
mber 8 of three classes: 1. Documents found in the possession of the
' accused. 2. Documents found in the possession of persons not

1. the ] named in the indictment. 3. Documents passing between parties
nipeg other than those named in the indictment.
tv of 3 These documents were of two mixed classes, one of which

strict dealt with labour problems, the other with advanced radical ideas
lisher 8 of the type referred to at the trial as “left”” or “red flag” socialism
itoba of a revolutionary character.

As for the documents found in the possession of Russell, there

can be no doubt they were properly admitted as they were in

on of

in the ; existence at the time he was taken into custody. They go to
hings % prove either conspiracy or intention. Horne Tooke Case, 25 How.
abour 8 St.Tr. 1; Hardy's Case, 24 How. St. Tr. 199. Possession of letters

thare implies knowledge of their contents: Wright v. Tatham (1837),
7 A, & E. 313, 369, 396; Taylor on Evidence, sec. 595; Reg. v.

| con~ O'Donnell (1848), 7 St. Tr. (N.8.) 637, 652, 762.

| dirites The Socialist Party of Canada and the Trades and Labour

atnad I Council of Winnipeg were working together for a common object.

- d They held a joint meeting in the Walker Theatre on December 22,

) time 1919, at which the speeches above quoted were made, and at

3—51 p.L.R.
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which literature common to both organizations was distributed.
They openly advocated a common purpose. Russell was a prin-
cipal official of both organizations and one of the speakers at the
meeting. He states that his constant aim and employment was to
spread the propaganda of both organizations. Johns and Arm-
strong, named in the indictment, were members of both organi-
zations and associated with the spread of their propaganda.
Pritchard was a member of the Socialist Party of Canada and
along with Johns, Knight, Midgley and Naylor was on the central
conmrittee appointed at the Calgary Conference.

The Crown having established by strong and voluminous
evidence that there was a conspiracy on foot with intent to carry
into effect the numerous and serious overt acts set forth in the
indictn ent, I am of opinion that the Socialistic and Labour publi-
cations admitted as evidence of intent were properly admitted
when shewn, as they were, to be the authorized productions of the
associations of which these men were prominent officials. It did
not matter in whose possession they were found. Russell was
familiar with them all and admitted it.

In any event the admission of copies of The Communist
Manifesto found in the possession of Rose Henderson of Montreal,
of T hillippi of Montreal and of Stevenson of Vancouver worked no
harm to the accused Russell for he frankly associated himself with
the doetrines which it contained. Rose Henderson was in cor-
respondence with Russell and sent him a diagram of the Soviet
Government which was published in the Western Labour News
Stevenson was the secretary of the Dominion Executive of the
Socialist Party of Canada. Russell on Crimes, 146, 191; Reg.
Parnell, 14 Cox C.C. 508, at 515; Reg. v. Murphy (1837), 8 C. & P
207; Wright on Conspiracy, 213, 216; Reg. v. Kelly, 27 Can. Cr
Cas. 140, 27 Man. L.R. 105, affirmed in 31 D.L.R. 311, 54 Can
8.C.R. 220, 27 Can. Cr. Cas. 282; Reg. v. Connolly, 25 O.R. 151
Rex. v. Hutchinson (1904), 11 B.C.R. 24, 32; R. v. Hardy, 24
How. 8t. Tr. 199, 210.

b With regard to the last point; letters passing between parties
not named in the indictment such as those between Beatty and
Stevenson, Cassidy and Stevenson,,Simpson and Bennett, Roberts
and Stevenson, Donaldson and Bennett, these were letters refer-
ring to the propaganda which Russell was circulating and asking
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uted. X for more of it. The jury was warned by the trial Judge in respect
prin- to them as follows:
t the = If the jury is convinced that any one of these persons was not a co-con-
spirator, then his acts and statements should not be considered by the jury
s evidence against Russell, of seditious intention or of conspiracy, and should  Russew.
be disregarded entirely. As to such letters as those of Beatty and as to the —
gani- _ statements made by others whom I have not named—there are so many I will S
da. : just put it that way—as to their acts and statements, I would advise you to
disregard them, except as to the class of propaganda which is thereby indieated,
the extent of such, and the intent thereby disclosed, and those responsible for
mtral B such propaganda in so far as you may find them connected with the accused
Russell.
inous g These letters making as they do frequent reference to “revolt”
carry v and the “revolution” to the “Red Flag,” “The Soviet” and
nthe B “The Bolshevist” are clearly connected with the propaganda

Tue Kixe
as to v

Arm-

. and

sibli- 8% which Russell was distributing and were in my opinion properly
itted 2 admitted to shew the geographical extent to which that propaganda
of the ) had reached, and to shew that these parties were working with
¢ did tussell to carry out the same purposes. They had a direct bearing
| was , on the charges against the accused, their admission subject to the
warning of the trial Judge was proper.

yunist In conclusion, I am of opinion that no evidence was admitted
treal, % which had a prejudicial effect on the fair trial of the accused and
edno @ upon the whole of the reserved case that the answers to all ques-
twith 8 tions should be in favour of the Crown. I concur in the reasons
\ cor- for judgment of Perdue, C.J.M., and my brother C‘ameron, which
toviet @ [ have had the privilege of perusing.

News X Judgment accordingly.

o the

ANNOTATION.

eg. V. )
; Sedition—T. eason.

.1 Cr By James Craxksuaw, K.C., of the Montreal Bar
Can b In rendering their judgment upholding, in favour of the Crown, the rulings
o of the trial Judge and maintaining the jury's verdiet of guilty against Russell,
. 151 one of the men indicted for seditious conspiracy, the Judges of the Manitoba
ly, 2¢ § Court of Appeal go very fully over the law of Sedition and Treason as well
5 as our law relative to trade unions and labour strikes, it having been argued
in the Russell case, for the defence, that all the trade unions had united for
one common trade union purpose, and that this was a trade combination
v and engaged in a legitimate strike; but the Court of Appeal say that, so far from
oberts & being u legitimate strike, the combination did and caused to be done acts
: punishable by statute and not protected by sec. 590 of the Cr. Code, which
provides that, “No prosecution shall be maintainable against any person for
eonspiracy in refusing to work with or for any employer or workian, or for
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doing any et or eausing any act to be done for the purpose of a trade com-
bination, unless such act is an offence punishable by statute,” and that it was,
in faet, as the jury found, a seditious conspiracy, its real object not being to
brother trade union in its strike for higher wages or to obtain higher
for all, but to attain the much more drastic aims of the accused and his
“lared in their public speeches

aid
wage
associate “Reds” whose ultimate purpose
was revolution, the overthrow of the existing form of government in Canada
and the introduetion of a form of Socialistic or Soviet rule in its place, to be
accomplished by general strikes, foree and terror, and, if necessary, by blood-

. as d

shed.

Seprrion.—Section 132 of the Cr. Code provides that “seditious words
are words expressive of a seditious intention,” that “a seditious libel is a libel
expressive of a seditious intention,” and that “a seditious conspiracy is an
agreement between two or more persons to carry into execution a seditious
intention.” And sec. 134 of the Cr. Code (which was amended at the last
session of the Dominion Parliament, 9-10 Geo. V. 1919, ¢h. 46, sec. 5), makes
it an indictable offence for any person to speak any seditious words, or to
publish any seditious libel or to be a party to any seditious conspiracy, punish
able (before the said amendment), by two years' imprisonment, and punish
able, now, by twenty years' imprisonment

In see. 102 of the English Draft Code there is a cls
intention as “An intention” (among other things) “to promote feelings of
ill-will and hostility between different elasses of subjects.”

The prosecution's evidence adduced in the Russell case and commented
upon by the Manitoba Court of Appeal seems to go further than proof of a
It is evidence of or approaching to proof of the erime

1se defining a seditious

seditious conspiracy
of treason
Treason.—The ingredients of treason (as defined by see. 74 of the Cr
Code), are, in effect, the same as those which constitute the offence of high
tre od by the

Royal Commissioners, who, in their remarks thereon, say that their definitior

son, according to see. 75 of the English Draft Code, as revis

exactly follows (with one or two exceptions of little or no importance), the
existing law which depends upon the old Aet of 25 Ed. 111 1
ch. 2, and on the judicial construetion put upon that Act—a constructior
well explained, in the opinion of the late Willes, J., in the ease of Muleahy v
The Queen (1868), L.R. 3 H.L. 306

The essence of the offence of treason lies in the violation of the duty of
allegiance owing to the State. The duty of allegiance is a duty which is du
te's own subjects, but also by an alien residing within its

) (Stat, 5

not only by the Sts
territory and receiving the protection of its laws; and this is so whether the
State to which the alien belongs be at peace with the Sovereign of the St
where he resides or not. (See Broom’s Common Law, 1875, 5th ed., pages
877, 878, and 9 Hal's,, page 450.)

The principal heads of high treason, as contained in the Act of 25 Ed. 111
1350 (Stat, 5), ch. 2, are (a) imagining or compassing the King's death, (0
levying war against the King, and (¢) adbering to the King's enemies, there
being no express provision for any aet of violence against the King's person
which did not display an intention to kill him, and nothing about attempting
to imprison or depose the King, conspiracies or attempts to levy war, or dis-
turbances, however violent, which did not reach the point of levying war,

although there was a proviso (afterwards repealed by I Henry IV. 1309, ch
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10), that Parliament, in its judicial capacity, might, upon the conviction of
any person for a political offence, hold that it amounted to high treason,
though not specified in the Act. (See 2 Stephens’ History of Criminal Law,
pages 243, 249, 250, 253.)

After the Act of Edward 111, many Acts were, from time to time, passed
for the purpose of adding new treasons, but nearly all of these Acts were
either temporary or have, in one way or another, long since expired, and they
exercised little or no permanent influence on the law of treason as contained
in the old statute with the wide constructions upon its provisions by learned
Judges and commentators, whose interpretations have received, in later
Imperial legislation (30 Geo. II1. 1790, ch. 6, and 11-12 Viet. 1848, ch. 12),
full statutory recognition and authority

The Statute of Treasons of Edward 111, taken literally, was too narrow
to afford complete protection to the King's person, power and authority;
but the Judges in their decisions, and various writers, in their comments
upon the subject, held “that to imagine the King's death means to intend
inything whatever which, under any circumstances, may possibly have a
tendency, however remote, to expose the King to personal danger, or to the
foreible deprivation of any part of the authority incidental to his office (2
Stephens’ History of the Criminal Law, pages 263, 268)

The mere intention of cor

assing the King's death seems to have con-
stituted the substantive offence or corpus delicti in this kind of treason; thus
shewing an apparent exception to the general doetrine that a person's bare
intention 18 not punishable. But, although an overt act was not essential
to the abstract erime, it was always held essential to the offender’s convietion
Ihe compassing or imagining the death was considered as the treason, and
the overt acts were looked upon as the means employed for executing the
offender’s traitorous purpose. In other words, it was the intention itself that
was looked upon as the crime; but, in order to warrant a convietion, it was
necessary to make proof of the manifestation of the intention by some overt
wt tending towards the accomplishment of the criminal object, And so it
was held that where conspirators met and consulted together how to kill the
King, it was an overt act of compassing his death, even although they did
not then resolve upon any scheme for that purpose. And all means made
use of, either by persuasion or command, to incite or encourage others to commit
the aet, or join in the attempt to commit it, were held to be overt acts of
compassing the King's death; and any person, who but assented to any
wertures for that purpose, was involved in the
Common Law, 18’ ., pages 880, 881.)

Mere words of themselves were not regarded as an overt act of treason;
for, in Pine’s case, it was held that his having spoken of Charles 1. as unwise
ind as nat fit to be King, not treason, although very wicked, and that,
unless it were by some particular statute, no words alone would be treason.
2 Stephens’ History of Criminal Law, page 308.)

But words were sometimes relied on to shew the meaning of an Act. As,
where C., being abroad, said: “I will kill ‘he King of England if I can come at
him,” and the indictment, after setting forth these words, charged that C
went into England for the purpose indicated by the words, it was held that C
might, on proof of these facts, be convicted of treason, for the traitorous
intention, evineed by words uttered, converted an action, innocent in itself,
into an overt act of treason. The deliberate act of writing treasonable words

ne guilt, (See Broom's
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was also considered an overt act, if the writing were published; for seriber:
est agere. (3 Coke's Ins. 14.)  But, even in that case, it was not the bare words
themselves that were considered the treason, and the preponderance of
authority favoured the rule that writings not published did not constitute
an set of treason. (Algernon Sidney's ease (1683), 9 How. St. Tr, 817;
Broom's Common Law, 5th ed., page 883.)

The wide construetion placed upon the language of the Statute of Treasons
(25 Edward 111, Stat. 5, ch. 2), is shewn by the words of Coke, who, in referring
to the eases of Lord Cobham and the Earl of Essex, says: “He that declareth
by overt act to depose the King, is a sufficient overt act to prove, that he
compasseth and imagineth the death of the King” (3 Coke's Ins. 6.) Hale
adds that “to levy war against the King directly is an overt aet of compassing
the King's death. (Hale, Pleas of the Crown, page 110.) And Foster says
“a treasonable correspondence with the enemy is an act of compassing the
King's death,” and, in support of this, he refers to Lord Preston’s case, in
which it was held that taking a boat at Surrey Stairs, in Middlesex, to go on
board a ship in Kent for the purpose of conveying to Louis XIV, a number
of papers informing him of the naval and military condition of England and
to so help him to invade England and depose William and Mary was an
overt act of treason by compassing and imagining the death of William and
Mary. (Lord Preston’s case, (1691), 12 How. State Trials, page 645; Foster's
Crown Cases, pages 195, 197.)

THE KING v. IVENS.
Annotated.)

Manitoba King's Bench, en bane, Mathers, C.J . K.B., Prendergast, and Galt, J.J
February 24, 1920,

Contemper (§ 1 B—6)—PuBLic STATEMENT—IMPUTING | UNFAIRNESS T(
JUDGE AND JURY—PREIUDICE OF JURORS IN PENDING CASE.

A public statement made after the conclusion of a trial for seditious
conspiracy, that the accused was tried by “a poisoned jury, by a poisoned
Judge and is in gaol beeause of a poisoned sentence’” and that those whes
trial is still pe g on the same chy wrge are not guilty and their trinlis “»
farce and a travesty,” is contempt of Court, as imputing unjustness and
unfairness to the Judge and jury at the prm-whnn trial and tending to
prejudice the minds of the jury in the trials yet to take place.

Moriox to make absolute a rule nisi granted on February 10,
on motion by the Deputy Attorney-General of Manitoba, calling
upon William Ivens to answer for a contempt of Court alleged
to have been committed by him in a speech delivered in the
Colurr bia Theatre, Winnipeg, on December 29 last, to an audience
of about 1,000 people.

John Allen, Deputy Attorney-General, for the Crown.

E. J. MeMurray and Ward Hollands, for the accused.

Marners, C.J.K.B.:—Ivens appeared in person and read 2
affidavits in his own defence, to which reference will be made later.
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ber 1 The facts appearing from the affidavits filed in support of the MAN,

ords
v of
tute
317;

application and in those read by Ivens were as follows:— K. B
At the Fall Assize for the Eastern Judicial Distriet, at the City of Winnipeg, |'nm\'n.

which commenced on November 4 last past, the Grand Jury found a True ®

Bill against William Ivens, George Armstrong, Robert B. Russell, Richard IvENS,

J. Johns, William A. Pritchard, John Queen, A. A. Heaps and R. E. Bray,

for seditious conspiracy. The accused persons were arraigned on the 26th

sons Mathers,

B

'ri"‘:{ day of November, 1919, and pleaded “not guilty.”

reth . \ . . o

t he I'he Crown elected to proceed with the trial of the accused
Hale 1 lobert B. Russell alone and on that day the trial commenced

sing 3 before Metealfe, J., and a jury. The trial of the other accused
says
1 the . :
s, in On December 24, Russell was found guilty on all counts of the

stood over to come up after the conclusion of the Russell trial.

o on indietir ent and on the 27th he was, by Metealfe, J., sentenced to
"':']"' $ 2 years in the penitentiary on each of the first 6 counts and 1 year
an

e ] on the seventh count, the sentences to run concurrently.

and 4 On that day the Assize was adjourned until January 7 and
ars later was further adjourned until January 20.  On the latter date
the trial of the remaining persons above named was proceeded

with before the same Judge and a jury, and is still pending.

On the evening of Decembe at a meeting of what is known

as the Labour Church, in the Columbia Theatre in Winnipeg,
Ivens, who is a clergyman, made the speech referred to.

In the affidavit read by Ivens on the return of the rule nisi,
he sets out practically in full the speech which he admits having
itious
soned

t;h' = The affidavit states that he read some passages from Professor
s . . : » s
» and : Hazen’s book ““ Europe since 1812, and continues:

ing to : 1 said that a few months ago we would have thought it incredible that

oppression such as followed the Napoleonic Wars could be possible in Canada
v 10 - but war and oppression seem inevitably to travel hand in hand. To-day
. the world and we in Canada are in the midst of a ecampaign of persecution and
oppression, and we need carefully to study the lessons from the history of the
leged past. This book should be on the shelves of all the people. It was written
y the B by an American, written before the war and so is the product of a nation that
had not taken part in the wars of a century ago. For this reason it might
well be taken as an unprejudiced statement of the facts of history. I want
to read this to-night because in view of the verdiet in the Russell trial I may
not long be free. The idea of a conspiracy has never entered my mind.
I have throughout the war uncompromisingly opposed force, but apparently
we are in the grip of circumstances beyond our control and innocence may not
avail; though I am not guilty of seditious conspiracy, there seems to be little
hope that I shall escape a prison sentence. I am not a conspirator. I have
dedicated my life to the cause of humanity, and to-day I am glad of that fact.

delivered.
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1 have done my duty as I saw it. If I must go to jail I will go and will not
complain, some day I shall again be free, and in that day, once again, I will
do my duty as I see it

If our pumshment were the solution for the problems of unrest, I would
be glad to suffer punishment but history proves that oppression intensifies
un st and there ean be no solution until we discover and remove the causes
of warest, The extracts 1 read from Hazen 1 thought make things clear to
my audience. 1 shewed how the spirit of repression brought about its own
overthrow. I read quotations to shew that revolution was rife in Europe for
half & century. Metternich and his eompatriots found that while they could
imprison men, ideas of liberty could not be imprisoned.

This oppression brought a wave of emigration. The peoples from Europe
have since flocked to Ameriea. As they came they were welcomed by the
Statue (sic.) of Liberty, which seemed to say “ Welcome to the land of liberty.”

But a ige has come over the scene. War had again come upon us,
and once again the Governments were trying to cure unrest by extraneous
methods, rather than trying to cure the unrest from within by removing the
cause. Recently a shipload of these same immigrants had left New York,
and this time the Statue (sie.) of Liberty had seemed to say ““ Farewell Land

of Oppression.”
& 5 B B A B &

Canada was a young nation, she was energetic and responsive. We were
not moderate, judicious, experienced, hence we go to extremes. Here wealth
had almost complete control. It controlled the newspapers. They were
owned and controlled by financiers, not to be newspapers but to popularize
such schemes as financiers desired to accomplish from time to time. They
controlled our Parlinments. By gerrymandering of seats, and by the arbitrary
division of constituencies they almost at will defeated the wi'l of the people
and controlled the Parliaments

P T T S

It was clear that the Government was afraid of the unrest. They seemed
to think that a group of workingmen were responsible, but the eause of
unrest was inside. It was in the system that enabled men to profiteer out
of war conditions. That was why we had been arrested. Russell had been
convicted. The Daily Press had made a vitriolic attack on the men still to
be tried in their papers yesterday. Their attacks were in essence intended
to condemn us before we were sent to trial.  They had deliberately poisoned
the mind of the public. 1 then read from an editorial from a newspaper
herewith produced and marked exhibit " Moreover, Judge Metealfe
had, in his address to the jury in the Russell ease, made reference to the men
ement of our guilt. These things
This could not be
ase was ended, and the

not on trial that were tantamount to a sts
made it necessary that we make a reply and a defen
done while Russell was before the Courts, but now his
newspapers immediately opened fire on the rest of us, knowing that our jury
still had to be chosen.  Bob Russell was tried by a poisoned jury, by a poisoned
Judge, and he is in jail to-night beeause of a poisoned sentence.  When Judge
Metealfe refused to let us into the Court, while Russell was on trial, he ought
not to have continually been rapping at us. He referred to us all by name,
what he said was practically a statement of our guilt, and the way he rolled
the words “ preacher Ivens” under his tongue as if it were a poisoned morsel
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not 1 If Tommy Metcalfe says we acted unlawfully during the strike he said so MAN.
will unlawfully. I defy Judge Metcalfe or anybody else to bring any law to prove ﬁ
that a general strike is unlawful. o iy
nald A Bob Russell has been condemned by the Courts of the land, and a Judge Tue Kine
ifies y has pronounced sentence, but there is another Court and another Judge, and v
uses 1 say that before God, Bob Russell is an innocent man. Ivexs,
rto X To arrest men who are doing their best lawfully and peacefully to earry Mathers,
wn 3 on a strike and charge them with seditious conspiraey is a farce and a travesty. CiKB
for We are to be tried on that charge. Is it because we are the enemies of liberty
uld that we are being prosecuted? No: Rather it is because we are fighting the
battle for liberty.
rope The strike was broken but at a terrific cost. Our parliament was
the prostituted; our mounted police were discredited; an espionage system had
ty. 4 been pu! into foree; men were imprisoned without warrant; bitter discontent
was aroused against the Government, ete. What was the solution? Would
pous b repression solve our problems, and settle our troubles? The answer is no,
the To the question, From whence cometh our salvation, we make answer:
ork, 1. The workers must organize strongly upon the political field, 2. And

and secondly they must organize strongly upon the industrial field.
I stand for politieal action every time. I have never broken the laws of
the land. I have never advocated revolution. 1 have never conspired with

were A living man. Though I may have said some harsh things about the Judieiary
walth ‘ and the Government, I have never breathed defiance to the State, or taught
were or written sedition. I challenge any man to shew the contrary, I have
wrize E always advoeated parliamentary action, pointing out both its strength and
[hey \ its weakness,

rary I will refer hereafter to the concluding portion of Iven's

ople affidavit.

The part of this speech which it is alleged constitutes the kind

med : of contempt known as scandalising the Court is:  ““Bob Russell
» “: was tried by a poisoned jury, poisoned Judge, and he is in jail
L ou 3 . "
banh to-night because of a poisoned sentence.

il to Since Ivens admits the use of the language complained of,
nded
ned . . i 2

:'I‘IW rounding circumstances and see whether o not he is guilty of the

nothing remains but to examine it with ts context and the sur-

calfe i offence charged. Before proceeding to do so, however, 1 desire
men to say something about what constitutes a contempt of Court and
':""l': what are the means the law has placed at the disposal of the
2the y judicature for checking and punishing contempt of Court. To
j‘Ar}l 0 this end 1 cannot do better than to quote the language of Lord
onec

‘ude Russell, C.J., speaking on behalf of the Full Court of King's
udge .

aght Bench, in the case of The Queen v. Gray, [1900] 2 Q.B. 36, at 40.
ame, | He there said:—

rolled 3 Any act done or writing published ealeulated to bring a Court or a Judge
orsel of the Court into contempt, or to lower his authority, is a contempt of Court.
That is one class of contempt. Further, any act done or writing published




K. B
Tue Kina
v.
Ivens

Mathers
CIKB

Dominion Law Rerorts. [51 D.L.R.

ealeulated to obstruet or interfere with the due course of justice or the lawful
process of the Courts is a contempt of Court. The former elass belongs to
the category which Lord Hardwicke, L.C., characterised as “scandalising »
Court or a Judge.” That deseription of that class of contempt is to be taken
subject to one and an important qualification. Judges and Courts are alike
open to eriticism, and if reasonable argument or expostulation is offered
against any judicial act as contrary to law or the publie good, no Court could
The law ought not to be astute in

or would treat that as contempt of Court
such cases to eriticise adversely what under circumstances and with such an

object is published.

The jurisdiction of the Court to d
guilty of contempt Lord Russell points out, in the same case, is
He says, at p. 40:

| summarily with those

not a new-fangled jurisdiction.

It is a jurisdiction as old as the common law itself, of which it forms part
It 1s a jurisdiction, the history, purpose, and extent of which are admirably
treated in the opinion of Wilmot, C.J. (then Wilmot, J.), in hig Opinions and
It is a jurisdiction, however, to be exercised with serupulous

Judgments.
care, to be exercised only when the case is clear and beyond reasonable doubt

because, if it is not a case bevond reasonable doubt, the Courts will and ought
to leave the Attorney-General to proceed by eriminal information

The object to be served by arming the Court with this power i
admirably stated by Blackburn, J., in the Skipworth case (1873
L.R. 9 Q.B. 230, at 232. He says

The phrase “contempt of Court” often misleads persons not lawyers

'auses them to misapprehend its meaning, and to suppose that a proceeding
for contempt of Court amounts to some process taken for the purpose o
vindieating the personal dignity of the Judges, and protecting them from
personal insults as individuals, Very often it happens that contempt 1
committed by a personal attack on a Judge or an insult offered to him; but
as far as their dignity as individuals is concerned, it is of very subordinatc
importance compared with the vindieation of the dignity of the Court itself
and there would be searcely a case, I think, in which any Judge would considc
that, as far as his personal dignity goes, it would be worth while to take any
steps. But there is another, and a much more important purpose, for which
proceedings for contempt of Court become necessary. When a ease is pending,
whether it be civil or eriminal, in a Court it ought to be tried in the ordinary

course of justice, fairly and impartially.

A little further on he says, at 233:

When an action is pending in the Court and
tendency to obstruet the ordinary course of justice or to prejudice the trial,
there is a power given to the Courts, by the exercise of a summary jurisdiction,
to deal with and prevent any such matter which should interfere with the
due course of justice; and that power has been exercised, I believe, from the
carliest times that the law has existed. It certainly has been exercised in the
manner in which we now exercise it. The Courts of Justice being clothed by
the law with that power, a duty is cast on the Court, in a proper case, and
where they see it is necessary that the Court should summarily interfere to
prevent something that would obstruct the due course of justice, to exercise
that power. :

nything is done which has a
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v When Ivens made the speech referred to, the trial of Russell MAN.
» 1o —

e was ended but the Assize had been adjourned to January 7 K. B
aken following, when the trial of the other 7 accused persons, of whom 0 1ixe
alike

l\l'"\' was one, was to come on.
fered g Ivens
ould We do not think that any person who heard Ivens could have —
‘ : : . Mathers
ite in ; entertained any other belief than that he was making a charge 1K1
h an that the conduct of Metealfe, J., had been unjust, that the verdiet
\ of the jury had been an unjust verdict, and that the sentence
108 " . .
. was an unjust sentence. We can assign no other meaning to the

word ““poisoned” used in this connection. He explains that what

S he meant was that the minds of the Judge and the jury had heen

eably poisoned against Russell by unfair Press references.  Whether
& and or not that was his meaning, the fact remains that his words were
mlous ¥

oubt 3 . " .
ot were no doubt intended by him to have the effect of creating in

caleulated to ereate in the minds of those who heard them, and

the minds of his audience, the impression that Russell had been
rer is ! unjustly and unfairly dealt with by the Judge and jury who tried
373 him. The tendency of such a speech could only be to shake the

confidence of the public in the fair and impartial administration
8, and

. of justice through the Courts. His contemptuous reference to
wding

the presiding Judge as “Tommy Metealfe” could only be intended

from to bring him into contempt and to lower his authority

apt E But the matter does not stop there. He speaks of heing
"‘l;n‘:“: to-day in the midst of a campaign of persecution and oppression;
itself he refers to his own impending trial; denies that he has ever Leen
nsider ! guilty of seditious conspiracy; he intimates that there is little hope
@ any

which that he shall escape a prison sentence, and states that to arrest
oding, men who are doing their best lawfully and peacefully to carry on a
dinary | strike is a farce and a travesty and they are to be tried on that

g charge, not because they are enemies of liberty but because they

are fighting the battle for liberty.

1 has &

steisl, | Could any fair minded person interpret such language other-
liction, ¥ wise than as holding up of Russell and the other accused persons as
ith the vietims of injustice and oppression? The law of England has

om the Yol ¥ : . .
;in the always regarded the public discussion of the merits of a pending

hedby @ prosecution as an outrage on public decency which should not be
se, and  § tolerated because of its inevitable tendency to interfere with the
rfere to © ) i W y .
sl ordinary course of justice. Yet Ivens, in language well caleulated
2 ; 23 6 N

to excite a strong prejudice in favour of himself and those whose
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trial is still pending, discusses the merits of the pending prosecution,
declares their innocence, that their arrest and prosecution is a
farce and a travesty, and that they have no hope of a fair trial.
Ivens says that he did not intend to place himself in contempt of
Court and does not think he had done so. We must accept his
statement and we can but express astonishment that a man of his
education and attainments can entertain the belief that he had a
right to canvass the merits of a pending prosecution in a publie
meeting, or that to do so did not constitute an unwarrantable
interference with the course of justice, with reference to the then
approaching trial.

If there are others who share Ivens’ belief with respect to the
public discussion of the guilt or innocence of those who are then
being or are about to be tried in a Court of Justice, both he and
they must learn that they have misread the law.

In this connection we adopt the language of Lord Cockburn,
(.., in the Onslow case (1873), L.R. 9 Q.B. 219. He said at p.
227 .—

It is clear that this Court has always held that comments made on a
eriminal trial, or other proceedings, when pending, is an offence against the
administration of justice and a contempt of the authority of this Court, It
can make no difference in principle whether those comments are made in
writing or in speeches at public assemblies. Neither ean it make any difference
in principle whether they are made with reference to a trial actually com-
menced and going on, or with reference to a trial which is about to take place.

We can entertain no doubt whatever that Ivens’ speech
constituted that species of comment upon a pending criminal
trial which the law forbids. He imputed unjustness and unfairness
to the Judge and jury by whom Russell was tried and he went on
to tell his audience that those who were still to be tried were not
guilty, that their trial was a farce and a travesty. Nothing could
be more likely to prejudice the minds of the jurors who may come
to try these men and to create an atmosphere favourable to them.
It is just such ex parte attempts to excite popular prejudice and
thus render a fair trial impossible that the law is intended to
prevent.

He refers to the fact that the Press had made an attack upon
the romaining accused men knowing that their jury had still to
be chesen. 1 have read the editorial to which he refers and I
must sav that it contained much that the accused men had a
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- right to complain of, and had Ivens contented himself with pro- ~ MAN.
i s testing against this article, he probably would not have been K. B.
al. visited with the consequences of contempt of Court for so doing. Ty Kine
of Instead, however, he launched out with an unwarranted attack e
his upon the Judge and jury by which Russell was tried, and so himself
his committed the offence of which he complained, and with some
la reason, that the newspaper had been guilty. The fact of an
lie improper editorial having been published by the newspaper in
ble question cannot be pleaded as a palliation of his offence. The
en course of the accused was to have brought the matter to the
attention of the Attorney-General or themselves to have summoned
the the publisher before the Court where his offence could and no
\en doubt would have been properly dealt with. But the publisher
nd is not before us because the accused have not seen fit to pursue
the course open to them and we are not in a position to exercise
m, our punitive jurisdiction with regard to him. I want to say,

p. however, that in the past newspapers have used a great deal too
much freedom in commenting upon pending or impending prosecu-
m a tions for criminal offences and I trust that in the future greater
the care will be exercised not to publish anything the tendency of
. ::‘ which would be to raise a prejudice either for or against an accused
oe person.
‘om- 1 will now refer to the concluding portion of Mr. Ivens’ affidavit.
| In the last paragraph, after stating that in speaking as he did he

ch did not intend to be in contempt, nor did he believe that he had
nal been in contempt, he continues:—

088 i I say that I spoke entirely without malice towards this honourable Court,
on with no desired wish or intent of being in contempt of this honourable Court.

If, however, this Court should be of the opinion, notwithstanding the above
10t facts, that in speaking in the manner above mentioned I placed myself in
ald contempt of this Court, then I say that I sincerely regret having made this
me statement as above set forth and I respeetfully request that this Court accept
my full apology therefor. At the same time I undertake not to be gulty in
the future of conduet which might be deemed in disrespect, or in contempt of
this Court,

ym.
nd

to In making this apology and submission and in giving this

undertaking, which we hope and believe were sincerely made and
given, Ivens has assumed an entirely correct attitude and has made
it easy for this Court to deal with his offence.

L This Court must and shall deal rigorously with those who
| a attempt to destroy its authority and had not Ivens assumed the

on
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submissive attitude which he has done, it would have been our
painful duty to have administered a somewhat severe punishment.
As it is we adjudge him guilty of contempt of Court in not only
scandalising the Court and Metcalfe, J., but also in attempting
to prejudice the fair trial of the accused men now on trial. For
that offence we have power to fine, or imprison, or both.

Ivens is now being tried and I understand he is conducting
his own defence. We must do nothing which might have the
effect of erippling him in his defence or in any way prejudicing a
fair trial.

In the Skipworth case, supra, to which allusion has already
been made, the accused man was brought up for contempt and
made a similar submission to that now made by Ivens. The
Court, in disposing of his case, said that if a fine was imposed he
might thereby be deprived of means required for his defence on
the charge for which he was to be tried, and if he were imprisoned
he would be hampered in conducting his defence. The Court
decided under the circumstances that it would neither impose a
fine nor imprisonment. It was it said, however, absolutely
essential that such proceedings should be stopped and it bound
him over to be of good behaviour and not be guilty of any further
contampt for the space of 3 months and to be imprisoned until
security was given.

Under the circumstances we think it will be sufficient to follow
the course taken in the Skipworth case, supra, and to order Ivens to
enter into a recognizance himself in the sum of $1,000 and one or
more sureties to a like amount, to be of good behaviour and not to
be guilty of any contempt of this Court for the space of 3 months
from the present time, and to be imprisoned until such security
be given.

Prexpercast, J., and Gavr, J., concur with MATHERS,
C.J.K.B. Judgment accordingly.

ANNOTATION.
Contempt of Court.
By James Cranksuaw, K.C,, of the Montreal Bar.
At the Fall Assize, which commenced at Winnipeg on November 4, 1919,
the Grand Jury found a true bill against William Ivens, Robert B. Russell

and 6 other men, for seditious conspiracy. The accused persons, on being
igned on N ber 26 last, pleaded “not guilty,” and the Crown, having
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elected to first proceed with the trial of the aceused Russell, alone, his trial
commenced on that day before Metealfe, J., and a jury, the trial of the other
7 persong accused to come up after the conclusion of the Russell trial. On
December 24 last, Russell was found guilty on all counts of the indictment;
and, on December 27 last, he was, by Metealfe, J., sentenced to 2 years in the
penitentiary on each of the first 6 counts, and 1 year on the seventh count,
the sentences to run concurrently. On that day, the Assize was adjourned
until January 7, last, and later was further adjourned until January 20 last,
when the trial of the remaining accused persons was proceeded with before
the same Judge and a jury, and was, on February 10 last, still pending.

On the evening of December 29 last, at a meeting of what is called the
Labour Church in the Columbia Theatre, Winnipeg, William Ivens made to
an audience of about 1,000 people a speech, in which (among other things),
he stated that he was not guilty of seditious conspiracy, but that, in view of
the verdict in the Russell trial, there seemed to be little hope that he himself
should escape a prison sentence, adding that “Bob Russell was tried by a
poisoned jury, by a poisoned Judge, and is in gaol because of a poisoned
sentence,” and, further, that “to arrest men who are doing their best lawfully
and peacefully to carry on a strike and charge them with seditious eonspiracy
is a farce and a travesty.”

On, February 10 last, the Court, on motion of the Deputy-Attorney-
General, granted a rule nisi calling upon Ivens to answer for a contempt of
Court committed by him in the above mentioned speech. Ivens admitted
the use by him of the language complained of, but with no wish or intent of
being in contempt of Court, adding that if the Court should be of the opinion
that, in speaking in the manner complained of, he had placed himself in con-
tempt of Court he regretted having done so and respectfully requested the
Court to accept his full apology therefor; and the Court, on motion to make
absolute the rule nisi, entertains no doubt that Ivens’ speech constituted that
species of comment upon a pending eriminal trial which the law forbids,
because he imputed unjustness and unfairness to the Judge and jury by whom
Russell was tried, and he went on to tell his audience that those who were
still to be tried were not guilty but their trial was a farce and a travesty.
In view, however, of Ivens' offer of apology the Court found it sufficient to
order him to enter into a recognizance in the sum of $1,000, and one or more
sureties to a like amount, to be of good behaviour and not to be guilty of
contempt of Court for the space of three months from the present time.

Coxrempr of Courr.—The essence of Contempt of Court is action or
inaction amounting to interference with or obstruetion to, or having a tendency
to interfere with or to obstruet the due administration of justice. (See Re

Dunn, [1906) Viet., L.R. 493, cited at p. 1157 of Archbold's Crim. Pleadings,
Practice & Evidence, 25th ed.)
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TORONTO R. Co. v. CITY OF TORONTO.

Judicial Commitiee of the Privy Council, Vicount Finlay, Viscount Cave and
Lord Shaw. January 20, 1920.

Streer Ramwways (§ I-—5)—REMOVAL OF ICE AND SNOW FROM STREETS BY
CITY—NEGLIGENCE OF STREET RAILWAY—LIABILITY OF RAILWAY
TO CITY FOR COST OF REMOVAL—ToRONTO Ratnway Company Acr,
556 Vier. 1892 (Onr.), cu. 99, sec. 25.

The City of Toronto is entitled to recover moneys (and interest on
the same) expended by it in connection with the removal of ice and
snow from certain streets of the city, which should have been removed
by the Toronto Railway Company in aecordance with its charter, 55
Viet. 1892 (Ont.), ch. 99, and its agreement with the city of lst Sept.,
1891,

ArreaL by defendants from a judgment of the Ontario Supreme
Court, Appellate Division, 46 D.L.R. 435, in an action to recover
the cost of removal of snow from certain streets in the city of
Toronto. Affirmed.

The judgment of the Board was delivered by

Lorp Suaw:—The question in this case has reference to the
removal of snow which falls on the lines of a street railway which
runs through the City of Toronto. The judgments of the Court
below have affirmed the liability of the appellants, the Railway
Company, for the cost of the removal by the respondents, the
City, of snow swept by the appellants from the tracks of their
railway on to the solum of the streets on the side of the tracks.

The respondents sued the appellants for the cost of the removal
of that snow, and on April 13, 1918, Lennox, J., who tried the case,
gave a judgment, 42 O.L.R. 603, in the respondents’ favour for
§16,118.44. This judgment was affirmed by the Appellate Division
of the Supreme Court of Ontario on December 18, 1918, 46 D.L.R.
435, 24 Can. Ry. Cas. 255, 44 O.L.R. 308.

In 1891 the respondents entered into an agreement, of date
September 1, of that year, with George Washington Kiely and
others, called the “purchasers,” for the sale to them of the street
railways or tramways then existing in the City of Toronto, together
with the exclusive right to operate surface street railways in the
city for the period and on the terms set forth in the document.
By an Act of the Ontario Legislature, passed in 1892 (55 Viet.
ch. 99), the appellants were incorporated in order to take over
and work this contract, and the agreement was declared valid and
binding, with certain provisos which the Act contained. These
need not be entered upon further than to refer to see. 25 of the
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statute, the terms of which will be hereinafter quoted. Following
upon the statute, the appellants operated the street railways in
Toronto and have continued to do so under the agreement and Act.

Thereafter, and particularly since 1900, there has been a
copious stream of legislation bearing upon the Ontario railways
and upon the powers and functions of the Ontario Railway and
Municipal Board. These statutes stand chronologically as follows:

63 Vict. 1900, ch. 102. This Act (passed, it has been said, in
consequence of certain judicial pronouncements) amended the Act
of 1892 by adding a section thereto (sec. 28) dealing with the
enforcement of agreements and giving power to the Court to inquire
into any alleged breach thereof and make such order as may be
necessary “in the interests of justice to enforce a substantial
compliance with the said Act” . . . and to “enforce the same
by order and injunction.” It further, by sec. 5, gave power to the
Court, ‘“notwithstanding any rule of law or practice to the con-
trary,” to make an order for specific performance in the event of a
particular breach or breaches.

In 1904 the Act, 4 Edw. VIL., Ont., ch. 93, was passed, still
further amending the Act of 1892and providing for the liability of the
appellants, in the event of their neglecting or refusing to give a
reasonable service of cars, to pay sums of $100 per day, recoverable
by action by the corporation “in any Court of competent juris-
diction.”

In 1906 came the Ontario Railway Act (6 Edw. VII, ch. 30),
a general Act, which, however, by sec. 5, preserved the effective-
ness of any special Aets by making these prevail in the event of
any conflit with the provisions of the general statute. In the
same year (1906) was passed the Ontario Railway and Municipal
Board Act.

These two respective statutes—the one dealing with the railway
and its powers, and the other with the Board and its powers—are
repeated as follows:—In 1913 there were the two Acts, 3 & 4 Geo.
V., ch. 36 (the Railway Act) and ch. 37 (the Board Act). Then in
1914 came the Revised Statutes (ch. 185 of that year being the

tailway Act and ch. 186 being the Board Act).

This wealth of legislation is to some extent accounted for by
revision merely, but it also contains a certain frequency of change,
and it is manifest that appeals to the Legislature to readjust the
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relations of the City and the Railway Company were well known
and were accompanied with success. In the result the task of
judicial interpretation becomes, on the part of the Judges in the
Courts below, increasingly complex. Their Lordships have, as
the Courts below had, to thread their way through these Acts, and
they have come to a conclusion which agrees in substance with the

judgments appealed from.

There are, in fact, only 2 points in the appeal. The first is a
point of jurisdiction, it being maintained that (in view of the
comprehensive powers of the Railway Board) Courts of law have
no jurisdiction to give a decree for payment to the Corporation
in respect of a tort arising out of a breach of the obligations resting
upon the Railway Company under the Act of 1892, which confirmed
the agreement of 1891. The other point has reference to what is
the sound construction of that statute and agreement.

This judgment will take these points in their order.

I. On the point of jurisdiction, the appellants found upon
sec. 260 of the Act, R.S.0. 1914, ch. 185, which, as already men-
tioned, is a repetition of the Acts of 1913 and 1906. The material

portions of see. 260 are as follows:

260—(1) Where a railway or street railway is operated in whole or
in part upon or along a highway under an agreement with a municipal cor
poration, and it is alleged that such agreement has been violated, the Board
shall hear all matters relating to such alleged violation and shall make such
order as to it may seem just, and by such order may direct the Company
or person operating the railway, or the municipal corporation, to do such
things as the Board deems necessary for the proper fulfilment of such agree
ment, or to refrain from doing such aets as in its opinion constitute a violation
thereof.

(2) The Board may take such means and employ such persons as mu)
be necessary for the proper enforcement of such order, and in pursuanc
thereof may forcibly or otherwise enter upon, seize and take possession of
the whole or part of the railway, and the real and personal property of the
Company together with its books and offices, and may, for that purpose,
assume and take over all or any of the powers, duties, rights and functions
of the directors and officers of such Company and supervise and direct the
management of such Company and its railway in all respects, including
the employment and dismissal of officers and servants of the Company, for
such time as the Board shall continue to direct such management.

(3) Upon the Board so taking possession of such railway and property,
it shall be the duty of every officer and employee of the Company to obey
the orders of the Board or of such person as it may place in authority in
the management of any or all departments of such railway.

(4) The Board shall, upon taking possession, have power to demand and
receive all money due to and to pay out all money owing by the Company,

511

and
exten
could
1
of th
make
to de
of su
rema
the
T
parti
ponc
disele
on th
tracks
Positi
the sy
by the
to do
the tr
cireun
arbitrs
llllthir
took p
and th
obstrug
The
Was t}
law rer
an aet

the inte

danger

Was one
It n
in the K

of such

noney
nt the




.LR. 51 DLR. Domixion Law Reronrts.

nown and may give cheques, acquittances and receipts for money to the same
sk of extent and in as full and ample a manner as the proper officers of the Company
n the d could do if no such order had been made.

P.C

There can be no doubt that the Board, in the event of violation Toroxto

e, a8 s . R. Co.
e of the agreement, is thus vested with very strong powers. It may v.
;il the make “such order as to it may seem just” and direct the Company 15“'3\,‘7’;

to do what “the Board deems necessary for the proper fulfilment
- . of such agreement.” And in the event of the R.uilwa.\' Company
# the rervaining obdurate, the Board may itself enter into possession of
the property and business and carry on the latter.

The situation in which the parties found themselves—more
et particularly il{ the years 1914 and 1915—is shewn in the corres-
bamed pondence which has been produced - correspondence which
v discloses the acute differences which prevailed between the parties
on this subject of the removal of snow from the street railway
tracks. The Railway Company declined to budge from a certain
position which it took up, that it had a right to put the snow on
the same places of deposit as were used by the city. All appeals
by the latter were met by dilatory tactics, culminating in a refusal
to do anything else than they were doing, that is to say, putting
A S the track snow on the streets, and leaving it there. In these
wal cor- arcunstances the Judge of the County Court was called in as
+ Board arbitrator, and he affirmed the duty of the Railway Company
:‘:.:»:;" under the agreement. This was disregarded. Then proceedings
lo such took place before the Railway Board. They had the same result;
\ agree- and that Board found its orders met with the same policy of
iolatior obstruetion and non-compliance.

— The points as to jurisdiction arises here and may be put thus:—
rsuance S Was the City in these circumstances excluded from all common
ssion of law remedy for the expense consequent upon the performance of
’;“'r':“'::'v an act of administration which they had themselves to take up in
metions the interests of public convenience and for the avoidance of publie
rect the danger—an act which, if the view of the Courts helow be correct,
';:‘\f‘hf"’i was one which fell to be performed by the Street Railway Company.
o It may seem natural to observe that the strong powers vested
roperty, in the Railway Board should be held to include, not only the doing
:“;‘:'\‘"l‘” of such things, but the making of such orders for payment of
¥ oney as would clear up the situation which had been created;

and and ut their Lordships, after full consideration of the statutes, do
mpany,
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not see in them any clause which either expressly or by implication
gives the Railway Board a power to grant a decree for a sum of
money due as upon tort or in respect of breach of contract, as
already referred to. It would require, in their Lordships’ opinion,
the clearest expression or the clearest implication, in order to confer
such a jurisdiction upon a statutory Board, and it would further
require the clearest expression or implication in order to oust the
jurisdiction of the ordinary Courts of the country to whom awards
of dawages for failure of duty, breach of contract, or commission
of tort are matters of plain and everyday jurisdiction. They
accordingly find, agreeing with the Courts below, that they had
jurisdiction to deal with the action and give a decree in respect to

the claim sued for.

I1. As to the merits of the dispute between the parties, it is, §

in their Lordships’ view, unnecessary, and therefore undesirable
to make further reference to the statutes and agreement than |y
quoting sec. 25 of the Act of 1892 and secs. 21 and 22 of the agree-

ment of 1891. The sections of the agreement are as follows:

21, The track allowances (as hereinafter specified), whether for a single
or double line, shall be kept free from snow and ice at the expense of 1he
purchaser, so that the cars may be used continuously; but the purchiser
shall not sprinkle salt or other material on said track allowances for the
purpose of melting snow or ice thereon, without the written permission «
the city engineer, and such permission shall, in no case, be given on line
where horse power is used.

22, 1f the fall of snow is less than 6 inches at any one time, the purchuser
must remove the same from the tracks and spaces hereinafter defined, wnd
shall, if the city engineer o directs, evenly spread the snow on the adjoining
portions of the roadway; but, should the quantity of snow or ice, ete. o
any time exceed 6 inches in depth, the whole space occupied as track allow-
ances (viz., for double tracks, 16 feet 6 inches, and for single tracks, 8§ feet
3 inches) shall, if the city engineer so directs, be at once cleared of snow und
ice and the said material removed and deposited at such point or points oo
or off the street as may be ordered by the city engineer.

The section of the statute, 55 Viet. 1892, ch. 99, is as follows

25. And whereas doubts have arisen as to the construction and effed
of secs. 21 and 22 of the said conditions, it is hereby declared and enacted
that the said Company shall not deposit snow, ice, or other material upo
any street, square, highway, or other public place in the City of Torons
without having first obtained the permission of the city engineer of the s
city, or the person acting as such.

One cannot peruse the documents and communications anterio’
to this action without seeing how the sections of the agreement i

particular have afforded ground for maintaining different construe

51 D.

tions

the tr
expen
a gene
that t
Railwi
arises

done v
on to

above
referen
which

the qua
whole sy
80 direct
and dep

by the ¢
The
struetic
that my
of the {
of ice o
fact the
were sa
tracks,
snow o)
Then, It
and dep
Hl'||1'l‘|~<|
event of
or out
(question
them in
for the ¢
of llu':uz
In th
which p
the cons
agreemey

clear ane



DLR. 51 D.LR.) DominioN Law Reports. 53

lication tions thereof. Section 21 of the agreement is quite definite that  T™P

the track allowances are to be kept free from snow and ice at the P.C.

expense of the purchaser. That has not been challenged. It i8  pouonro
a general regulative section ; and, under it, it must be acknowledged R r‘"‘
that the duty of clearance of snow from the lines rests with the Ciry or

sum of
act, as
|])iui4 i,
y confer

further dailway Company. The true question, and indeed the only one, °RONT-
ust the arises after that duty has been performed, and is: What is to be Tord Shaw.

awards done with the snow thus cleared away by the Railway Company

mission on to the city streets? Notwithstanding sec. 25 of the statute, as

They above quoted, the dispute as conducted between the parties had
ey had | reference mainly to the latter portion of sec. 22 of the agreement,
fpect 1o which provides that should

the quantity of snow or ice, ete., at any time exceed 6 inches in depth, the

s, it is, § whole space occupied as track allowances .. shall, if the city engineer
5 so directs, be at once cleared of snow and ice and the said material removed
wiralle : .
and deposited at such point or points on or off the street as may be ordered
han by § by the city engineer,
© agroe- There are no doubt certain troublesome questions of con-
WS: struction here. What is “the quantity of snow or ice?” Does

[ S that mean the accumulated quantity or does it mean the quantity

b= of the fall? Further, does that part of sec. 22 apply to a quantity

3 for the of ice only so long as it is upon the track itself? If so, looking to the
ussion «

se of the

: fact that some years ago rotary machines were provided whirh
on lnes . . .
- were sanctioned by the Board for the continuous clearing of the

sarchaser tracks, it is in the highest degree unlikely that the quantity of
ned, and snow on these themselves would ever reach a height of 6 inches,
“‘l{;" > Then, lastly, does the provision that the material is to be removed
d: I:] > and deposited at such point or points on or off the street as may be

ks, B fest ordered by the city engineer obliterate the duty altogether in the
""““I = event of a specific point not being chosen by the engineer either in
| i or out of the city? Their Lordships do not enter upon these
Llows questions (others might easily be figured), but they merely state

nd effec them in order to indicate the value of the statutory interposition

§ St for the avoidance of trouble in the construction of these sections

"l:lu“ of the agreement.

[ the suid In the opinion of their Lordships, sec. 25 of the Act of 1892,
which proceeds upon the preamble that doubts have arisen as to

anterio the construction and effect of the articles above quoted from the

mment 1 agreement, imposes a duty upon the Railway Company which is

onstrie clear and absolute. It is that they “shall not deposit snow, ice,
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or other material upon any street, square, highway, or other plac
in the city . . . without having first obtained the permission
of the city engineer,” There does not seem to their Lordships to
be any advantage in discussion or elaboration in regard to thi:
section, its words being so plain.

The only point that remains is a point to be answered affirma
tively or negatively. Did the Railway Company deposit that
snow on the streets, ete., without the engineer’s consent? There i+
no doubt that the Company did so. There is accordingly no douli
that the Company is in breach of its statutory duty. By the word
“deposit” is meant the final disposal of the snow which is swep
from the tracks. There must ex necessitate be an interim and quit:
temporary deposit of the snow as it is swept off the tracks on to the
streets.  That snow so swept off must, according to the statute, be
deposited elsewhere than in the city unless the city engineer gives
his consent.

That he would have given his consent to any reasonable
arrangement their Lordships do not suggest any doubt; but in
point of fact consent was not obtained from him, and that is an
end of the matter so far as the section is concerned. Over and over
again what he did was to order the accumulations to be taken to
some point ofl the streets. This was his way of indicating that
he did not consent to its remaining on the streets or publie places
but before the Railway Company can claim any right under the
section to leave a deposit of snow in the city they must first
establish that de facto they have the engineer’s consent to what
they propose to do.

Their Lordships are relieved to think that this in substance may
impose no great hardship. In answer to a question put to him on
this subject to the following effect:—*“You realise that, in the
absence of mentioning a place to dump the snow, the Company,
unless they had some place of their own, would have to take it
outside of the city altogether?” Harris, the city engineer, replicd
“Oh, no; they could do as we do. We get permission from private
individuals to use it for dumping, and from the Harbour Commis-
sioners Board to dump in the bay, and we get permission from the

Park Commission to dump in some of the breathing spaces.”
Their Lordships do not take that as exhaustive of the opportunities
for disposal which were and are open to the Railway Company, if it
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place be willing and anxious to perform its statutory duty, but it indi-

ission cates that it is confronted by no insuperable difficulty in this task.

ps to Notwithstanding a statutory duty so clear as their Lordships
» this have indicated, the Company continued to sweep the snow from

the tracks and leave it on the streets. In those circumstances
irma what were the city authorities to do? An emergency was ereated

that which might be dangerous to traffic and to life. The Board
lere 1= thinks the City was quite within its rights in seeing to the streets
being cleared, and that the expense so incurred, in so far as
applicable to removing the improper deposit of the Railway Com-

doubn
word

swep! pany, is one to recoup which the Company is under obligation.
quits 8o far as the payment is concerned, it would make no difference
to the whether it could be ascribed to damages for breach of contract

te, be

or to damages in tort; but in the opinion of their Lordships the
gives

payment falls to be made as damages for tort committed in the
breach of a statutory prohibition.

mable Their Lordships will humbly advise His Majesty that the

ut in appeal stand dismissed with costs. Appeal dismissed.
I8 an

dover TORONTO R. Co. v. CITY OF TORONTO.

ken to Judicial Committee of the Privy Couneil, Viscount Finlay, Viscount Cave, Lord

g that Sumner and Lord Parmpor. December, 18, 1919,

1. Arrear (§ XI—720)—Srecian Leave—Privy Counci—Direcr rrom
Ramway BoArRD—NECESSITY OF STATING FACTS CORRECTLY
RESCISSION OF ORDER.

It is competent to grant special leave to appeal to the Privy Council
direct from the Railway Board, but it is incumbent on the petitioners
in any ease in which special leave is applied for to see that the facts
are correctly brought to the notice of the Board. and if at any stage
it is found that there has been & failure to do so the leave may be res-
cinded.

[See also The Emerson-Brantingham Implement Co. v. Schofield, post § 87]

2. Ramwways (§ II B—19)—BRIDUE OVER RAILWAY TRACKS—Cost—LiA-

BILITY OF STREET RAILWAY FOR PORTION—POWER oF RamLway
Boarp 10 mMposE—V ALty oF Ramuway Acr,
The Railway Board of Canada, acting under sec. 59 of the Railway

Act, RS.C., 1906, ch. 37, (see amendments 8-9 Ed. VII. 1909, ch,

.L). duecmd that the Toronto Railway Company (a Provineial

compdny) should bear a certain portion of the costs of the construetion

of a bridge which the corporation was by order authorised to construct
for the purpose of carrying the highway with the tracks thereon

laces
ler the
t first
i what
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take it
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peivate of the Toronto Railway Company over the tracks of the Canadian
ynmis- Pacific R. Co., the Grand Trunk R. Co. and the Canadian Northern
om the R. Co., all three Dominion railways. Their Lordships held that

the Bound had power under the Railway Act to make the said order,

ses.” that the Act was not wltra vires the Dominion Parliament, and that

W' . the Provincial company was bound by the said order.
unities IlTomnla Corporation v. Canadian Pacific R. Co., [1908] A.C. 54,
followed, B.C. Electric R. Co. v. Vancowver Victoria and Eastern R, Co.,

ay, if it 19D.L.R. 01, [1914] A.C. 1067; Toronto R. Co. v. City of Toronto, (1916), 30

D.L.R. 86, JO Coan. Ry. Cas. 280, 53 Can. 8.C.R. 222, dmhnmnnhul |
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ArpEAL by special leave by the Toronto Railway Co. against
three orders made by the Railway Board for Canada, as to the
payment of its portion of the costs of constructing the bridge on
Queen Street over the railway tracks in the City of Toronto.
Affirmed.

The judgment of the Board was delivered by

Viscount Finvay:—This is a case in which special leave has
been obtained by the Toronto Railway Company to appeal against
three orders. The first of these orders was made on July 3, 1909,
by the Railway Board for Canada and directed that the Toronto
R. Co. should bear a certain proportion of the costs of the construc-
tion of a bridge which the Corporation was by the Order authorised
to construet for the purpose of carrying the highway of Queen St.
Fast, Toronto, with the tracks thereon of the Toronto R. Co., &
Provincial railway, over the tracks of the Canadian Pacific R. Co.,
the Grand Trunk R. Co., and the Canadian Northern R. Co., all
three Dominion railways, The second order was dated November
30, 1917, and by it the Railway Board directed that the Toronto
R. Co. should make a payment of $80,000 on account towards the
cost of construction. The third order appealed against was dated
February 4, 1918, and was made by Middleton, J., of the Supreme
Court of Ontario, 43 D.L.R. 739, 42 O.L.R. 82, refusing a stay of
execution against the Toronto R. Co.

It was urged on behalf of the appellants that the Order for
payment of part of the costs of construction was not authorised by
the Railway Act, R.S.C. 1906, ch. 37*. On behalf of the re-
spondents, the Corporation of Toronto, it was contended, first,
that special leave to appeal from orders of the Railway Board

cannot be granted; secondly, that the order for special leave to
appeal in the present case ought to be rescinded, on the ground that
the relevant facts were not correctly stated in the petition; and,
thirdly, that the order for payment of part of the costs of con-
struction made against the Toronto R. Co. was authorised by the
Railway Act and could not be impeached.

‘Queen St. Fast is a publie highway in Toronto running east
and west, and along it runs the appellants’ railway. It was
crossed on the level by the railways of the Canadian Pacifie, the
Grand Trunk, and the Canadian Northern Cos. On June 20,

*See consolidation and amendment 9-10 Geo, V., 1919, ch. 68.
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nst 1905, an application was made by the Toronto Corp. to the Rail- "‘f'i
the way Board under sec. 186 of the Railway Aet of 1903, for an order P.C
on permitting the corporation to construct a high level bridge over the  pont0
1to. tracks of the railways crossing Queen St. East, and for an order  R. Co.

: . . 2 v
determining the proportions in which the costs of construction Ciry or

should be borne by the railways and other parties interested, This L RONTO-

has
inst
09,

application was served on the several companies, one of which was vml
the Toronto Railway Co., the present appellants. The application
was heard in April, November and December, 1906, by the Railway

mto Board. The Toronto Railway Co. appeared by counsel before the
rue- Board, On December 12, their counsel admitted the jurisdiction
ised

St.

of the Board the Company to contribute a part of the costs as a

party interested, but later in the day he stated that this concession
hy 8 was made only for the purpose of the argument in case some other
‘0., remedy should be open to him.

, all On July 3, 1909, the Railway Board made the prinecipal order
iber appealed against. It is in the following terms:

mto In the matter of the application of the City of Toronto, hereinafter
the b called the “Applicant,” for authority to build a high level bridge over the Don
Improvement and the tracks of the C.P.R. Co, the G.T.R. Co., and the
C.N.O.R. Co., at Queen St. East, in the City of Toronto:

eme Upon hearing evidence and what was alleged by counsel for the Applicant,
v of the Toronto 8t. R. Co,, the C.P.R. Co,, the G.T.R. Co., and the C.N.O.R.
; Co

It is ordered:

* for ] 1

wed

That the Applicant be, and it is hereby, authorised to eonstruet
1 by 3 a bridge to carry the highway and the tracks of the Toronto 8t. R. Co., over
. the tracks of the C.P.R. Co,, the G.T.R. Co., and the C.N.O.R. Co., where
such tracks cross Queen St. East, in the City of Toronto,

re-

irst, 2. That the Applicant submit detail plans of the proposed bridge and
pard approaches thereto for the approval of an engineer of the Board by the 15th
e t0 day of September, 1909, and construet the bridge ready for traffic by the

first day of July, 1910. 3. That the cost of the construction of the bridge
ind approaches and the land damages, if any, shall be paid as follows: The
and, City of Toronto, fifteen (15) per cent.; The Toronto St. R. Co., fifteen (15)
con- per cent.; the C.P.R. Co., thirty-five (35) per cent.; the C.N.O.R. Co., twenty-
he five (25) per cent.; and the G.T.R. Co. (Belt Line), ten (10) per cent. 4.
the That, upon completion, the said bridge shall be maintained by the Applicant;
the cost of such maintenance, with the exception of the cost of the maintenance
east of the roadway and sidewalks on said bridge and approaches, shall be paid
was as follows: By the City of Toronto, seventy (70) per cent.; by the C.P.R. Co,,
ten (10) per cent.; by the C.N.O.R. Co., ten (10) per cent.; by the G.T.R.
. the Co,, ten (10) per cent.; the cost of the maintenance of the roadway and
v 20, sidewalks on said bridge and approaches shall be borne entirely by the Appli-
cant, 5. That any matter in dispute between any of the parties hereto with
regurd to the earrying out of the provisions of this order, shall be determined
by the chief engineer of the Board.

that
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On September 10, 1909, the Toronto R. Co. gave notice of
application to the Railway Board, under sec. 56 (3) of the Railway
Act, R.8.C. 1906, ch. 37, for leave to appeal to the Supreme Court,
on the ground that, as a matter of law, the Company should not
have been ordered to pay any portion of the cost of construction
This application was on September 15, refused by the Railway
Board. On the 21st of the same month the Company applied,
under sec. 56 (2) of the Railway Act, for leave to appeal to the
Supreme Court on the question whether there was jurisdiction to
make the order. This application was refused by Duff, J., and no
atterpt was made to get leave to appeal from this refusal.

The second order appealed against, for payment to be made on
account, was not made till November 30, 1917, and is subsidiary to
the principal order of July 3, 1909; it was made a rule of the
Supreme Court of Ontario under sec. 46 of the Railway Act
R.8.C. 1906, ch. 37, in January, 1918. The third order appealed
against—that of February 4, 1918—is a refusal to stay execution

A petition for special leave to appeal was presented in Jul
1918, 9 years after the date of the prineipal order appealed againsi
The petition for special leave contains the following paragraph
which has reference to the great lapse of time which had taken
place:—

19. That since the year 1909 the whole question involved has been
in dispute between your Petitioners and the City of Toronto; that until
the year 1917 your Petitioners were unaware whether and to what exten
the City of Toronto would finally press for payment of the expenses of th
said bridge by your Petitioners; that after the judgment given in the case of
the B.C. Electric R. Co. v. Vancouver, Victoria and Eastern R. Co., 19 D.L.R
91, [1914) A.C. 1067, upon appeal to Your Majesty in Council (the reasons
for which judgment, in your Petitioners’ submission, shew that there is no
jurisdiction in the said Board to order your Petitioners to pay such expenses
your Petitioners hoped that no further attempt would be made by the City of
Toronto to obtain an order for such payment; that matters remained still in
dispute pending any attempt by the City of Toronto to get a final order, and
further, pending the settlement of all outstanding disputes (of which there are
several) upon the expiration of your Petitioners’ franchise in the year 1921:
but that by the procedure now adopted the City of Toronto have sought 1o
obtain a very large sum of money from your Petitioners, to payment of which
your Petitioners submit the City of Toronto are not entitled.

At the opening of the case Mr. Geary made a preliminar
objection to the jurisdiction, decision on which was reservel
until the case should have been heard. Mr. Geary contended
that it was not competent to grant special leave to appeal to
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His Majesty in Council direct from the Railway Board. Their
Lordships, after full consideration, have arrived at the conclusion
that the Railway Board is not exempt from the prerogative of
the Crown to grant special leave to appeal. The Railway Board
is not a mere administrative body. It is a Court of Record, and
it may be of importance that in some special cases its decisions
on points of law should be taken on special leave direct to His
Majesty in Council. The prerogative of granting special leave
to appeal is, primd facie, applicable to all Courts in His Majesty's
Dominions, and their Lordships cannot see any ground which
would warrant them in holding that the Railway Board is exempt
from the general rule. At the same time, their Lordships must
add that, in their opinion, this is a power which, in the case of the
tailway Board, should be very sparingly exercised. There is by
the Railway Act a general power conferred on the Governor-in-
Council, either on his own motion or upon petition, to vary or
rescind any order of the Railway Board (sec. 56). By the same
section there is given an appeal to the Supreme Court on any
point of law, leave being obtained from a Judge of that Court,
and provision is also made for an appeal to the Supreme Court,
with leave of the Railway Board, on any question of jurisdiction.

Having regard to these provisions, it would appear that the
power of granting special leave to appeal from orders of the Railway
Board should be cautiously exercised and only under special
circumstances.

Mr. Geary further contended that the special leave in the
present case ought to be rescinded, on the ground of inaccuracy
in the statements made in par. 19 of the petition. This point
will be dealt with at a later stage of this judgment.

Their Lordships proceed to consider the case upon its merits.
It depends upon the terms of the Railway Act, and the relevant
enactments are contained in the Act of 1906, with the amend-
ments introduced by the Railway Act of 1909. The most material
sections are sec. 59 and secs. 237 and 238, both of which latter are
amended by the Act 8-9 Edw. VII. 1909, ch. 32.

Section 59, R.8.C. 1906, ch. 37, by its first sub-section, provides
in effect that when the Board, in the exercise of any power vested
in it by that Act or by the special Act, by order directs any ’
works . . . it may order by what company, municipality or
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person interested in or affected by such order the same shall be
constructed. Sub-section (2) provides that the Board may order
by whom, in what proportion, and when, the expenses of such
works shall be paid.

This section applies to every case in which the Board by any
order directs works, and gives it power to “order by what company,
municipality or person interested in or affected by such order”
they shall Le construeted, and to order by whom the expenses of
construction shall be paid.  There is not in sub-sec. (2) any defin-
ition of the class of persons who may be ordered to pay such
expenses, but it seems clear that sub-see. (2) must be read with
reference to the immediately preceding provision and that such
an order may be made only on a company, municipality or person
interested in or affected by the order directing the works. It
appears to their Lordships that where the Board, in the exercise
of its statutory powers, makes such an order as wasg made in the
present ease on July 3, 1909, that is a case in which the Board by
order directs works to be constructed within the meaning of see. 59.
It would be reading the words “by any order directs” in that
section too strictly if they were held to apply only to cases in which
the order takes the form of a command for the execution. They
are satisfied by an order of the Board giving authority for the con-
struction to a municipality or other applicant and containing
directions with regard to it such as are contained in this order of
July 3. It follows that in such a ease the Board may order by
what company, municipality or person interested in or affected
by the order directing the works the expenses should be paid.

Where a responsible publie body applies for leave to construet
the works, no formal command for their execution is wanted;
leave is enough, such as was granted by clause 1 of the present
order. But clause 2 orders the submission of detailed plans
by September 15, 1909, and that the bridge be ready for traffic
by July 1, 1910. The applicant takes the leave with the orders
in clause 2, and these orders might be enforeed by the Board. To
treat completion by July 1, 1910, as merely a condition on which
the leave was granted is to ignore the fact that completion by that

date is in terms ordered, and such a construction would leave the
Board and the public with no redress except the eancelling of the
leave. The same observations apply to the filing of the plans.
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It is impossible to treat this order as merely permissive; it
is mandatory.

Sections 237 and 238, as they stood in the Act of 1906, made
provision for the case of a railway crossing a highway, or vice versd,
but did not contain any provision as to the payment of expenses
of the works. Section 59 would apply to the case of any order
made under either of these sections, as being made under the Act
of which sec. 59 forms part.

These sections are, however, repealed by the Act 80 Edw. VII.
1909, ch. 32, and replaced by the new secs. 237 and 238 as they now
stand in the Railway Act.

The new sec. 237 deals with the case of an application for leave
to construct & railway upon, along or across a highway, or a high-
way along or across a railway. It provides for the submission
to the Board of plans and profiles, and empowers the Board by
order to grant the application on such terms as it thinks proper,
or to order that the railway be earried over, under or along the
highway, or vice versd, or that there should be a diversion of either,
or that protective measures, by employment of watchmen or the
execution of other works, be taken to diminish the danger of the
«-nming.

The new sec. 238, 8-0 Edw. VIL. 1909, ch, 32, deals in its first
sub-section with the case of a railway already constructed upon,
along or across any highway, and provides that in such case the
Railway Board may, of its own motion or on application on behalf
of the Crown or any municipality. or other corporation, or any
person aggrieved, order the Company to submit plans to the Board,
and may make orders such as are authorised by see. 237 for the

avoidance of danger. Sub-section (3) contains a provision for the
pavment of the expenses which is applicable to orders alike under
sec. 237 and see. 238, The words of this sub-section should be
quoted:

Notwithstanding anything in this Aet, or in any other Aet, the Board
may, subject to the provisions of see, 2384 of this Aet, order what portion,
if any, of cost is to be borne respectively by the Company, municipal or other
corporation, or person in respect of any order made by the Board under this
or the preceding section, and such order shall be binding on and enforeeable
against any railway company, u.nnlﬂpul or other corporation, or person
named in sueh order.

Whatever be the construction of this sub-section, there is

nothing in it to put an end to the application of sec. 59 to orders
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under secs. 237 and 238. The power given by sec. 59 applies in
the case of any order made by the Board in the exercise of any
power vested in it by the Railway Act. As secs. 237 and 238 are
part of the Railway Aect, it follows that sec. 59 applies to orders
made under them. The order is, therefore, good by virtue of
sec. 59, and it is unnecessary to consider how far it might also be
supported under sec. 238 (3).

The Toronto R. Co.’s lines ran along the surface of Queen St.
East and crossed on the level the lines of the three Dominion
Railway Companies. The order of the Railway Board involved
carrying the highway, with the lines of the Toronto R. Co. upon it,
by a bridge over the lines of the Dominion railways. The Toronto
R. Co. was, therefore, beyond all question interested in or affected
by the works ordered. How far the Toronto R. Co. benefited by
these works, and what proportion of the costs it was fair to throw
upon that Company, was entirely a matter for the Railway Board
to decide.

The first objection raised by the appellants to the order as
to costs was that the railway of the Toronto R. Co. is a provincial
railway, and that any enactment giving power to throw upon it
the costs of works would be ultra vires of the Dominion Parliai.ent.
Reference was made to sec. 92 of the B.N.A. Act, which gives the
Provincial Legislature the exclusive right of making laws with
regard to local works or undertakings not declared by the Parlia-
ment of Canada to be for the general advantage of two or more of
the Provinces. It was also urged that the provincial railway com-
pany was not interested in or affected by the works in question
Both of these objections are answered by the decision of this Board
in the case of Toronto Corporation v. Canadian Pacific Railway
Company, [1908) A.C, 54. The order of the Railway Committee
of the Canadian Privy Council to which that case relates had been
made in 1891, under the Dominion Railway Act, 1888. It directed
gates and watchmen at certain level crossings on the C.P.R.,
within the area of the Municipality of Toronto, and provided that
the cost should be borne, as to one-half, by the Corporation. The
Toronto Corporation paid their annual contributions under the
order down to 1901. They then refused further payment, and the
action was brought by the C.P.R. Co. to enforce it. The sections
under which the order was made were secs. 187 and 188 of 51 Viet.
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3 in : 1888, ch. 20 (the Railway Act of 1888). Section 187 gave the 'M_P’

Any Railway Committee power in the case of level erossings to direct p.C

are ! works or protection by a watchman or by a watchman and gates.  Toponro

fers Section 188 was as follows - R l’(‘n

vl The Railway Committee may make such orders, and give such directions 44y o

i respecting such works and the execution thereof, and the apportionment of Toroxro

1 be the costs thereof, and of any such measures of protection, hetween the said V_
company and any person interested therein, as appear to the Railway Com- n.h,‘

St mittee just and reasonable.

son It was decided in that case by the judgment of this Board,

vod affirming the Canadian Courts, that the enactment throwing the

it expenses in part on parties interested was infra vires of the Can-

e adian Parliament. Lord Collins in giving judgment said that

sed there was nothing wltra vires in the ancillary power conferred by
b ; secs. 187 and 188 to make an equitable adjustment of the expenses
nn;\' ] among the parties interested (page 58). Corporations interested
ard in such works are subject to the legislation of the Dominion

Parliament as to their cost though general'y subject only to the
' 88 Provineial I czislature. On the second co:.tention, viz., that the
okl provineial railway company was not a person interested, Lord
n it : Collins, after pointing out that the word “person” includes a

- mwunicipality, said, [1908] A.C. at 59: “And their Lordships

the b fully coneur in the conclusion and reasoning of Meredith, J.A., in
vith the Court below, that in this case the municipality was a person
s interested.”  The municipality was interested in respect of its
a et guardianship of the safety of the public, and the interest of the

om- Toronto Railway Company in the present case is obvious on the
ion were statement of the facts.
ard The two sections on which the decision in the Toronto case

way in 1908 proceeded were replaced in the Railway Act of 1903 by
m;‘ secs. 186, 187 and 47 of that Act, and in the Aet of 1906, originally
and as amended in 1909, by secs. 237 and 238 and sec. 59. The

een

sted reasoning of the judgment in the case of 1908 is just as applicable
R to eases arising under these substituted enactments. The conten-
that tion of the appellants that it is ultra vires of the Dominion Parlia-

The nent in legislating for a Dominion railway to make incidental
the provision affecting provincial municipalities or railway companies,
the appears to their Lordships to be based on no yrinciple. It is not
oo a case in which there is any meddling by the Dominion Parliament
Tiot. with the working of a provincial railway company; there is only
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a provision that it shall bear cost of works in relation to the
Dominion railways which affected the provincial line. To hold
that such a provision was ulfra vires would give rise to very great
difficulty in dealing with railways by legislation under any scheme
of federation.

The authority chiefly relied upon by the appellants was the
judgment of Lord Moulton in the Vancouver case, 19 D.L.R. 91
[1914] A.C. 1067, reversing a decision of the Supreme Court of
Canada reported in (1913), 13 D.L.R. 308, 48 Can. 8.C.R. 98.

In that case there were certain streets in Vancouver which
were crossed on the level by the lines of the Vancouver, &¢
Railway Co., a Dominion company. On application made by
the Corporation of the City of Vancouver, the Railway Board, on
October 14, 1912, made an order authorising the applicant to
carry these stroets across the tracks of the Vancouver, &c., Railway
Co. by means of overhead bridges, as shewn on the plans filed with
the Board (detailed plans to be submitted). There is nothing in
this order, as in the case now under consideration, directing that
the works should be completed by a particular date. In this respect
the order in the Vancouver case stands in marked contrast to the
terms of the order in the present case. The lines of the B.C.E.R
Co., a provineial railway, ran along certain of these streets, erossing
the Dominion R. Co.’s lines, before the bridge was constructed
on the level, and afterwards by the bridge. The order contained
direction that part of the cost of constructing the bridge was to 1«
paid by the Electric R. Co., and on appeal by the Electric R. Co
from this part of the order, it was held by the Supreme Court of
Canada that it was intra vires (Duff, J., and Brodeur, J., dis-
senting).

In the Judicial Committee it was held on appeal to be bad us
regards the directions as to costs, and the ratio decidendi appears
on pages M to 96 (19 D.LRK.. Their Lordships would
particularly refer to the following passages in the judgment
delivered by Lord Moulton, 19 D.L.R. at 94:

Their Lordships entirely agree with the remarks of Duff, J., as to the
ground and reason of the applieation of the corporation to the Railwiy

Board. Referring to the statement made at the hearing by Mr. Baxter

who represented the corporation, he says:—“Mr. Baxter's statement makes

it quite clear that the oceasion for the application arose from the necessit
of determining the permanent grade of these four streets. It was a questior
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he said, whether on the one hand the grade was to be elevated, or on the
other, the grade was to be made to conform to the grade of the railway tracks
wnd level erossings established. It was necessary to have th. matter disposed
of beeause people were applying for permits to build upon these streets, and
these could not be granted owing to the inability of the municipality to give
the grade of the streets.  The council preferred the former of the two alter-
native courses because they recognized that the street grades were too low and
must inevitably be raised.” It follows, therefore, that the applieation was
s matter between the corporation and the railway company alone

And at page 9%:

It is sufficient to point out that the order is not made under see. 50
nor does it come within its provisions. It does not direct that any work
should be done. It is an order of a purely permissiv
a privilege to the corporation which they may exercise the expense of a
third party, and it leaves it to the corporation to decide whether they shall
svail themselves of it or not.  The provisions of see. 59 relate to a wholly
different elass of enses,

Lord Moulton treats the order of the Board as merely per-

huracter granting

mitting the corporation to make a municipal imiprovement in the
grading of the streets. The order is not regarded as proveeding
on any consideration of danger arising from the level erossing or
as having anything to do with the railways as such. The matter
was treated as one merely of street improvement for which a
permissive order was given by the Railway Board. The keyuote
of the judgment is struck in one sentence on page 95; ‘It follows
therefore that the application was a matter between the corporation
and the railway company alone.” The judgment proceeds on the
principle that the assent of the Board was asked merely hecause
the viaduet would eross the Dominion railway, and thai this gave
no jurisdietion to wake the Electric Co. pay the costs of construc-
tion.  The order was treated as not falling within either see. 59
or see. 238 of the Railway Aet; indeed, the latter seetion is not
even mwentioned in the judgnent.

In Toronto Railway Co. v. City of Toronto and C.P.R. Co
1916), 30 D.L.R. 86, 20 Can. Ry. Cas. 280, 53 Can. 8.C".R. 222,
the Supreme Court had to deal with a case in which the tracks of
the Toronto R. Co. in Avenue Rd., Toronto, crossed the tracks of
the C.P.R. Co. on rail level. The Chief Engineer of the Railway
Board had reported to the Board that the erossing was dangerous,
and the Board of its own motion ordered that the street be earried
under the C.P.R. Co.’s tracks. 1t was held that the order was made
lor the protection, safety and convenience of the publie; that the
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Toronto R. Co. was a company interested in or affected by the
order, and that the Board had jurisdiction to direet that it should
pay a portion of the cost of the subway. The Chief Justice treated
the order as being made under the provisions of sec. 238. He
pointed out that the substantial reason for the order was the
elimination of dangerous crossings, and that it could make no
difference that occasion was taken for abolishing these erossings
when the separation of grades on a neighbouring street was decided
upon, and said that the facts were wholly different from those in
the Vancouver case. Davies, J., said, 30 D.L.R. at 91, that the
controlling ground for the order was the safety and protection of
the public, while in the Vancouver case it was merely a matter of
street improvement. Anglin, J., said, at 109, that the Judicial
Committee in the Vancouver case viewed the matter as one ol
street improvement merely, in which the municipal corporation
and the Dominion R. Co. were alone concerned.

In the*present case the order appears to their Lordships 10
be in substance mandatory, and to be made for the protection
and convenience of the publie with regard to the erossings of th
railways. What was done may have improved the streets, but
it was certainly not a mere matter of street improvement. Then
Lordships therefore think that the Vancowrer case is distinguish-
able from the present.

Their Lordships are of opinion that see. 46 of the Railway Act
R.8.C. 1906, ch. 37, is not ultra vires, and that the objection taken
to the procedure followed in making the order a Rule of Court fails
On this point they are content to refer to the judgment of
Middelton, J., 43 D.L.R. 739, 42 O.L..R. 82,

For these reasons, in the opinion of their Lordships, the apped!
fails on the merits.

There is, however, another aspect of the ecase on which |
appears desirable that some observations should be made.

The substantive order against which leave was obtained
appeal was made so long ago as July 3, 1909. The orders of
November 30, 1917, and February 4, 1918, were merely subsidiar
The fact that so long a period had elapsed since the order was
made was one which would militate strongly against the granting
of special leave. It must have been to meet this difficulty that
paragraph 19 was introduced into the petition. It appears (o
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iy the their Lordships that the allegations in that paragraph are not
il borne out by the documentary evidence to which their attention
reated was drawn by the counsel for the respondents.
He There is a correspondence between the corporation and the
s the Toronto R. Co. set out in the respondents’ appendix of documents.
ke no Their Lordships have been referred particularly to the letters
wsings dated October 6 and 7, 1910, May 9 and 11, 1911, April 23, 1912,
scided September 4, 1912, October 25 and 30, 1912, April 11, 1913, May
ose in 13, 1913, June 17 and 19, 1913, July 24, 1913, August 7, 1913,
at the July 25, 1914, August 20, 1914, September 2 and 30, 1914, October
jon of 20, 1914, and December 8 and 13, 1915.  Attention has also heen
tter of culled to the application to the Railway Board by the corporation on
adicial July 21, 1915 (R. p. 161), the answer of the Toronto R. Co., dated
ome of August 13, 1915, challenging the jurisdiction (R. p. 161), the reply
ration of the Corporation dated August 18, 1915 (R. p. 162), the order of
the Railway Board dated October 20, 1915 (R. p. 163), the letters
ips 1 of October 26, 28 and 30, 1915 (R. p. 164-5) and the final order on
octior this application of the Railway Board, November 13, 1915, direct-
of the ing the Toronto R. Co. (appellants) and other companies to pay
s bt their proportions on account and rescinding the order of October
'—V“l‘ : 20 from which the appellants had been omitted.
guish Paragraph 19 of the petition for special leave opens with the
statement “that since the year 1909 the whole question involved
w Act has been in dispute between your petitioners and the City of
“"l\‘., Toronto.”  Their Lordships cannot find that before the above-
1 fails mentioned answer by the appellants on August 13, 1915, to the
ont of respondents’ applieation to the Railway Board dated July 21, 1915
R p. 161), the appellants ever disputed their liability for the'r
appedl share of the expenses of construction after the dismissal of their
applications for leave to appeal to the Supreme Court in September,
sich 1906, On the contrary, the correspondence proceeds on the footing
of their liability.
ed W Paragraph 19 goes on to allege “that until the year 1917 your
jors of petitioners were unaware whether and to what extent the City of
ddiary Toronto would finally press for payment of the expenses of the
or Was suid bridge by your petitioners.”
ranting Their Lordships are unable to find anything in the correspond-
w that ence that could lead the petitioners to doubt that the City would
,;“,,, to press for pavicent.  Indeed, the liability of the petitioners is
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constantly asserted and there are many letters pressing for

payvment.

It is incumbent on the petitioners in any case in which special
leave is applied for to see that the facts are correctly brought
to the notice of the Board, and if at any stage it is found that there
has been failure to do so, the leave may be rescinded.

In the present case no reflection is made upon the good faith of
those who represented the Toronto R. Co. on the application for
special leave., The terms of par. 19 of the petition would appear
to be due to ignorance of the facts without any intention to mis-
lead. But it is of great importance that the rule laid down by
Lord Kingsdown in Mohun Lall Sookul v. Bebee Doss (1861
8 Moo. Ind. Ap. 193, should be maintained. He said:

Where there is an omission of any material facts, whether it arises from
improper intention on the part of the petitioner, or whether it arises from
accident or negligence, still the effect is just the same, if this Court has been
induced to make an order which, if the facts were fully before it, it would
not or might not have been induced to make.

Their Lordships desire to express their agreement with the
observations made in the judgment in The Mussoorie Bank v
Raynor (1882), 7 App. Cas. 321. Lord Hobhouse, in delivering
the judgment of the Board, said at 328:

At the same time, their Lordships desire it to be distinctly understood
that an order-incouncil granting leave to appeal is liable at any time t
be rescinded with costs if it appears that the petition on which the order
was granted contains any misstatement or any concealment of facts whicl
ought to be disclosed.  In this case, if their Lordships had any reason
to think that there were intentional misstatements in the petition, they
would at onece rescind the order and dismiss the appesl. But they do not
think there was any intention to mislead. . . Still, if there had beer
any material misstatement, it is not sufficient to clear the ease of bad faith

Lord Hobhouse then quoted the passage froni Lord Kingsdowr
which has been cited above, and, after examining the facts of the
case before him, said:

Their Lordships are of opinion that the petition is very faulty, and tha
due care was not shewn in its preparation; but on examining the grounds
for asking leave to appeal, they do not think that any different conclusior

would or could have been arrived at if the strictest accurncy had heer
observed.
In that case, therefore, the appeal was heard and allowed, but
without costs.

In that case the misstatement related only to one of three
grounds, the other two being sufficient to justify leave. In the
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for present case par. 19 is addressed to the delay in presenting the

b petition which, if unaccounted for, might, and probably would, P.C
wecial J have led to the refusal of leave. Tonoxto
ught b Owing to the course which the case has taken it is not neces- R Co
there sary now to deal further with this point, but their Lordships think fhee or

it proper to say that, if the occasion had arisen for deciding on Tonosvo

th of
n for

this objection, it would have been a matter for their grave con- ‘“n‘;:‘;“‘
sideration whether the leave should not be rescinded, however
)pear

mis-

innocent the misrepresentation.
Their Lordships will humbly advise His Majesty that the

n by appesl should be dismissed with costs.

861 Appeal dismissed

i from ¥

from TORONTO R. Co. v. CITY OF TORONTO.

t been Judicial Commilice af the Privy Council, Viscount Finlay, Viscount Cave and
would Lord Shaw. January 20, 1920,

g Muonicwear.  anp Ramway Boarp  (§ 11 Powers o ONTARIO
1 the - Ramway Acr (8 Geo. V., on. 30, sec, 4—Jumspierion — Inposi

kv ! TION OF FINES AND PENALTIES
g b The Railway Board has power to impose penalties for non-compliance
ering with their orders, but only “for the purpose of enforcing comphance,”

and this expression points, not to an imposition for a past breach, but to
the imposition of a penalty in advance, and so procuring obedience to

stood B the order. The Board should not impose penslties except after a warning
me 3 that after a specific period ‘u-nulln-n would be imposed, and so giving
order un opportunity of avoiding the same by compliance

whicl

Arrear from the judgment of the Appellate Division of the Statement

- Supreme Court of Ontario, 46 D.L.R. 547, 24 Can. Ry. Cas. 278

. they
lo not § 14 O.L.R. 381, dated December 20, 1918, confirming an order of
| beer the Ontario Railway and Municipal Board dated April 19, 1918,
ith
down
o the

which ordered the appellants to pay to the respondents the sum
of £24,000. Reversed.
The judgment of the Board was delivered by

Viscount Cave:—-The appellants, the Toronto Railway Viseount Cave

d that
ounds Company, are the holders of an exclusive franchise to operate street
Ausior railways in the City of Toronto for a period of 30 years from
| hes

September 1, 1801. The franchise is held under an agreement made

- between the respondents the Corporation of the City of Toronto,

' and the predecessors in title of the appellants, dated September 1,

IN01, and confirmed by an Act of the Legislature of the Provinee
of Ontario passed on April 14, 1892 (55 Viet., ch. 99).

In the year 1911, the appellants’ cars having become over-

three
n the
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crowded, the respondents applied to the Railway and Municipal
Board of Ontario for an order compelling the appellants to provide
more cars; and on November 6, 1914, that Board made an order
that the appellants should have in operation an additional 50
double truck motor ears not later than June 1, 1915, These ears
have been provided, although not within the period preseribed
Early in the year 1917 the Corporation renewed the application
for more ears, and on February 27, 1917, the Board made an order
“that the respondent (the Company) do place in operation on its
system 100 additional double truck motor cars not later than
January 1, 1918, and a further 100 double truck motor ears not
later than January 1, 1919.” Some doubt appears to have arisen
as to whether this order was within the powers conferved upon the
Board by the Railway Aet, R8.0. 1914, ¢h, 185, and the Railway
and Municipal Board Aet, R8.0. 1914, ¢h. 186, for on April 12
1917, the Legislature of Ontario, on the petition of the Corporation
passed an Act, 7 Geo. V. 1917, ch. 92, whereby the order of Februar,
27, 1917, was ratified and confirmed.

The order so made and confirmed was not earried out by the
Company, and on January 1, 1918, no part of the additional 100
ears ordered to be provided by that date had in fact been provided
or placed in operation; and accordingly, on January 30, 1918, the
Company and the Corporation were summoned to appear Lefor
the Railway and Municipal Board. The notice or summons issued
for this purpose is not fortheoming, and its terms must be inferred
from the statement made by the Chairman of the Board at the

commencement of the hearing, as follows

This is a hearing initiated by the Board on its own motion with the
view of bringing together the City of Toronto and the Toronto Railway
Company to determine what progress has been made in the exeeution of the
order of the Board made on February 27, 1917, directing the Railway Compan
to furnish 200 additional ears, 100 deliverable on January 1, this vear and
100 on January 1, 1919

The Company and the Corporation accordingly attended b

1918, when some argu

counsel before the Board on January 30
ments were heard and evidence taken.  The ** hearing " so instituted
was continued on February 13 and 20, and March § and 18, and
on the last-mentioned date was further adjourned.

During the adjournment last referred to the Legislature of
Ontario, on the petition of the Corporation, passed : n Aet, 8 Geo
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| V' 1918, ch. 30, whereby it was provided, see. 4, that the Ontario

ieipa

' Railway Aet should be amended by adding the following as

soe, 2004 Toronro
2004 1) The Board, for the purpose of enforeing compliance with R. Co

ovide
order
50

\ CArs operating a railway or street railway in whole or in part upon or along a

iy order heretofore or hereafter made by it, requiring any railway company "
Criry or
F'oronTo,

highway under an sement with o municipal corporation, to furnish

wditional ears or equipment for its service, in addition to any other powers Viseount Cave

abed

aton possessed by it, may order such company to pay to the corporation of the

order municipality in which the company so operates a penalty not exeeeding
$1.000 a day for non-complianee with any such order

2) Appeal from any such order or from the refusal by the Board to make
n order shall lie to the Appellate Division of the Supreme Court of Ontario

m its
than

& not o the instance of either the said corporation or the said company as fully
\risen i all respects as from the judgment of & Judge at the trial of an action in the
supreme Court; and the judgment of the said Appellate Division shall be
n th final and binding, and no further appeal shall be allowed
ilway
il 12

\on

I'he Roval Assent was given to this statute on March 26, 1918
The “hearing” or inquiry above referred to was resumed

lefore the Board on April 19, 198, on which date, after a short

e conversation on some recent efforts on the part of the Company

to procure the ears required, and notwithstanding a request by
v the

1

counsel for the Company that he might be allowed to submit

evidence on the point, the Chairman of the Board proceeded to

vided give judgment.  He said that the Board had come to the conelusion

§, the that it was the duty of the Company to have placed orders for the

efore 100 cars, and that if contracts had been promptly placed the cars

ssued might have been obtained; that the Board did not propose that

erred

their orders should be treated lightly: and that the Board proposed
t the

to use the powers conferred upon them by the recent Act in the

hope that the Company having experienced the disposition of the
th the
wlway
of the wmd promptitude and with a real intention to e

Board to insist on performance, would act with greater diligence

ry out the orders

npan of the Board in future. An order was accordingly made in the
y following terms
I'he Ontario Raillway and Municipal Board

d b D. M. Melntyre, Esq., K.C., Chairman, and
argu \. B, Ingram, Esq., Vice-Chairman , April 19, 1918
bod Betwesn

I'he Corporation, the City of Toronto,
Applicant
and
re of Ihe Toronto Railway Company,
Respondent
I'he Board having ealled upon the above-named respondent to shew
vaise why the order herein of the Board dated February 27, 1917, requiring
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the respondent, a street railway company operating a ruilway or street railway
upon or along certain highways under an agreement with the applicant, a
municipal corporation, to furnish additional ears for its service, had not been
complied with, and upon hearing the evidence adduced and upon hearing
counsel for the applicant and the respondent.

And it appearing that the said respondent had not complied with the
said order of February 27, 1917, and that in the opinion of the Board there
had not been proper excuse or justification for such non-complisnce by the
respondent.

And it appearing that, for the purpose of enforcing compliance with
the said order, the Board should order the respondent to pay to the applicant
a penalty for non-compliance with the said order.

1. This Board doth order that the respondent do forthwith pay to the
applicant a penalty of $1,000 per day from March 27, 1918, to the date hereof,
both days inclusive, being the sum of $24,000.00 in all.

D. M. Mclxryne,
Chairman,

(Seal)

An appeal from the above order to the Appellate Division of the
Supreme Court of Ontario was dismissed, 46 D.L.R. 547, 24 Can.
Ry. Cas. 278, 44 O.L.R. 381, and thereupon the Company applied
for and obtained special leave to appeal from the decision of the
Supreme Court to this Board.

On the argument of the appeal before this Board four points
were taken on behalf of the appellants.

First, it was contended that the Act, 8 Geo. V. 1918, ch. 30,
if it is to be construed as authorizing the imposition of a penalty
for a past offence, deals with a eriminal matter and was therefore
beyond the powers of the Provincial Legislature, exclusive legis-
lative authority in relation to the eriminal law (including the
procedure in eriminal matters) having been reserved by see. 91 (27)
of the B.N.A. Act, 1867, to the Parliament of Canada. In their
Lordships' opinion this contention should not prevail. It is true
that in a series of cases, commencing with Hearne v. Garton (1859),
2 El. & EL 66, and ending with Ezx parte Schofield, [1891] 2 Q.B.
428, it has been held that the imposition of a fine or penalty (not
being by way of reimbursement) for the breach of an order of a
public authority is matter of eriminal and not civil procedure.
But in construing the B.N.A. Act it is necessary to read secs. 91
and 92 together; and regard must be had to the fact that par. (15)
of the latter section gives to a Provincial Legislature exclusive
power to make laws in relation to the imposition of punishment by
fine, penalty or imprisonment for enforcing any law of the Province
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made within the scope of its powers. It appears to their Lordships
that the Act now in question falls within the latter provision and
was therefore within the powers of the Legislature of Ontario.

Secondly, it was contended that, as under the order of February
27, 1917, the first 100 additional cars were to be placed in operation
not later than January 1, 1918, there was a complete breach of the
order on that date, and accordingly there could not after that date
be such a non-compliance with the order as to subject the company
to the penalties authorised by the Aet. Their Lordships are unable
to agree with this contention. The substance of the thing to be
done was, as pointed out by Meredith, ('.).0., 46 D.L.R. 547,
24 Can. Ry. Cas. 278, 44 O.L.R. 381, in giving the reasons for the
decision of the Supreme Court, that the additional ears should be
put in service. The limit of time was a further and subsidiary
provision, and notwithstanding the breach of this latter provision,
the direction to provide the cars remained in force.

But, thirdly, it was argued on behalf of the appellants that the
order of April 19, 1918, was not authorised by the Act of 1918, as
it was an order not for enforcing compliance with the order of
February 27, 1917, but for punishing a past breach of the order;
or, in other words, that the only order contemplated by the Act
of 1918 (8 Geo. V., ch. 30) was an order fixing a period within which
sonie existing or future order should be complied with and imposing
a penalty for every day of default after that period had elapsed.
In their Lordships’ opinion this is the true construction of the Act
of 1918. The Board are authorised by sec. 2604 to impose penalties
for non-compliance with their orders, but subject to the condition
that such penalties must be imposed ““for the purpose of enforcing
compliance” with those orders; and this expression points, not to
the summary imposition of a penalty for a past breach without
previous warning, but to the imposition of a penalty in advance and
for the purpose of procuring by means of such an inducement
obedience to the order, The word “enforce” is ambiguous, and
may aceording to its context refer either to the imposition of a fine
or damages or to some process for procuring specific performance;
but, the expression ““enforcing compliance” is more readily suscep-
tible of the latter meaning (¢f. In re Royle (1881), 50 L.J.Q.B. 656,
where the expression was “enforce obedience”). Further, it is
plain that the Act of 1918 (8 Geo. V., ch. 30), although general in
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its terms, was passed with special reference to the liabilities of the
Toronto R. Co. under the order of February 27, 1917; and it cannot
bLe supposed that the Legislature of Ontario, knowing that a breach
of that order had occurred and could not be rencedied without some
further allowance of tine, intended to authorise the imposition of
a daily penalty commeneing from the day following that on which
the Act beeame law, The Act, if construed so as to have that effect,
would bear too great a resemblanee to ex post facto legislation.  In
their Lordships’ opinion it was not the intention of the Legislature
that the Board should he authorised to impose penaltios except
after giving to the Railway Company a warning that after a speci-
fied period penalties would be imposed and an opportunity of
avoiding them by compliance, within that period, with the require-
ments of the Board, and accordingly the order of April 19, 1918,
was not authorised by the Aet.

Apart from the above considerations, the procedure adopted by
the Railway Board in making the order under appeal is open to
question. The Railway Company appeared before the Board on
April 19, 1918, for the purpose of pursuing the inquiry instituted
by the Board on January 30, and for no other purpose.  No claim
had been mwade by the Corporation for penalties under the recent
Act, no notice or summons had been given or issued by the Board
which indicated that the question of penalties would come under
consideration, nor was this question even referred to at any time
before judgment was delivered. Their Lordships accept the view
of the Railway Board that the Company were not prevented by
war conditions from supplying the ears and were therefore gravely
in default; but even so they were entitled, before being subjected
to a heavy penalty, to have notice of the claim and an opportunity
of meeting it. Whatever view, therefore, might be taken as to the
construction of the Act, it seems doubtful whether the present
order could stand.

The fourth point raised on behalf of the appellants was that,
having regard to the powers conferred by statute on the Railway
and Municipal Board, that body must be regarded as a **Superior
Court” within the meaning of sec. 96 of the B.N.A. Aet, and
accordingly that the members of the Board should have been
appointed by the Governor-General and not (as provided by sec. 5
of the Railway and Municipal Board Aet of Ontario, R.8.0. 1914,
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ch. 186, by the Licutenant-Covernor in Council.)  This question
was fully considered by the Supren e Court and was decided by that
Court against the appellants. But in consequen: » of the view taken
by their Lordships on other points in the ease it Leean e unneces-

sary for them to consider it; and accordingly the point was not

argued before the Board, and their Lordships express no opinion
upon it.

For the above reasons their Lovdships will humbly advise His
Majesty that this appeal should Le allowed, and that the order of
the Railway Board dated April 19, 1918, and the order of the
Supreme Court affirming that order should 1e set aside.  The
respondents will pay the costs of the appeal to the Suprene Court
and of this appeal. Appeal allowed.

TAYLOR v. DAVIES.

Judicial Committee of the Privy Council, Viscount Finlay, Viscount Care,
Lovd Sumner, Lovd Parmoor.  Decomber 19, 1919

Trests (§ 1 D-—22)—~MORTGAGEE—ASSIGNMENT FOR BENEFIT OF CREDITORS
CONVEYANCE OF EQUITY OF REDEMPTION TO HIM BY ASSIGNEE
Construenive Trosree—Limranions Acr, RRO, 1014, on

75
A mortgagee of land which formed part of an estate assigned for the
it of ereditors is not, either by virtue of the Assignments and Pre-
ferences Act (R.S.0. 1897, ch. 147), or his appointment by the ereditors
us one of the inspectors of the estate, consiituted an express frustee,
nor is he under the same liability as an express trustee in respect 1o the
equity of redemption conveyed 1o him by the assignee. He is at the
most a construetive trustee, and the Statute of Limitations runs in
his favour, and may be pleaded as & defence in an action to recover the
property conveyed to him by the assignec.
[Beckford v. Wade (1805), 17 Ves, 87, applied; Soar v. Ashwell [1803]
2 Q.B. 390, upplied;: Taylor v. Daviex 41 D.L.R. 510, 41 O.L.R. 403,
which reverses 39 O.L.R. 205, affirmed.]

ArpeaL from a judgment of the First Appellate Division of
the Supreme Court of Ontario (1917), 41 D.L.R. 510, 41 O.L.R.
403, reversing the judgment of Lennox, J. (1917), 39 O.L.R. 205,
in favour of the plaintiff, and directing judgment to he entered
dismissing the plaintifi's action with costs.  Affirmed,

The judgment of the Board was delivered by

Viscount Cave:—The action was brought by Isabella Taylor
on behalf of herself and all other persons entitled under the trusts
of a deed of assignment for the benefit of creditors, made by
William Thomas Taylor (the husband of the plaintiff), George
Arthur Taylor and John Frederick Taylor, and dated June 14,
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'3"' 1901.  The principal defendant was Robert Davies, who will be ri
P.C referred to as “the defendant;” and the object of the action was Ll
Tavion 10 set aside a release by the trustee of the deed to the defendant of
l)A:} N certain property forming part of the trust estate en the ground ("
e that tllw defendant being in a fiduciary position was diu_ahlod from is
acquiring such property from the trustee. The plaintifi’s allega- s
tions were disputed, and it was pleaded that the action was ;‘r'
brought too late, and was barred by the plaintiff's laches and the of
Limitations Act. s
The material facts may be stated as follows:—Prior to June 14, be
1901, the firm of Taylor Bros., consisting of the 3 persons above- ‘l:
named, owned, among other property, 14414 acres of land in the
valley of the River Don, within 3 miles of the centre of the City m
of Toronto. Upon part of this land the firm had carried on since al
1891 the business of brick-making. By a deed dated November il
28, 1894, the land was mortgaged to the defendant Davies for a -
sum of $73,362 with interest, the total sum owing on this mortgage a
at the date of the assignment hereafter mentioned being a little of
over $100,000. Towards the middle of the year 1901, Taylor A
Bros. became financially embarrassed, and on June 14, 1901, he
the firm made an assignment for the benefit of its ereditors under .
the Act respecting Assignments and Preferences by Insolvent al
Persons then in force in Ontario (R.8.0. 1897, ch. 147). By this b
deed the partners granted and assigned all their real and personal ol
property to the respondent E. R. €. Clarkson (a chartered account- it
ant) upon trust to sell and convert the sane into money, and to n
apply the proceeds, first to the payment of expenses (including of
advances made by the assignee and his remuneration); secondly, he
in payment to the ereditors of their debts rateably in compliance or
with the above-mentioned Act, and to pay the balance (if any) t
to the debtors. of
The Act provided (hy sec. 17) that it should be the duty of -
the assignee within 5 days from the date of the assignment to )
convene & meeting “for the appointment, of inspectors and the -
giving of directions with reference to the disposal of the estate” de
by mailing a notice of the meeting to every creditor known to S
him, and by advertisement in the Ontario Gazette, and that all e
other meetings to be held should be called in like manner. There di

was no express provision as to the duties of the inspectors. The
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rights of secured creditors were dealt with by see. 20, of which
sub-sec. (4) was as follows:

Every ereditor, in his proof of claim, shall state whether he holds any
seeurity for his claim or any part thereof; and, if such security is on the
estate of the debtor, or on the estate of o third party for whom such debtor
is only secondarily liable, he shall put a specified value thereon; and the
assignee, under the suthority of the ereditors, may either eonsent to the
right of the creditor to rank for the eluim after dedueting such valuation,
or he may require from the ercditor an assignment of the security at an
advance of 109, upon the specified value to be paid out of the estate as soon
a8 the assignee has realised such security; and in such ease the difference
between the value at which the security is retained and the amount of the
gross claim of the ereditor shall be the amount for which he shall rank and
vote in respect of the estate.

On or shortly after the date of the exccution of the assign-
ment, Clarkson prepared a staten:ent of affairs shewing the assets
and liabilities of the firm. Among the secured liabilities he
included the liability to the defendant on his mortgage, and
estimated the approximate value of the security at $35,000, leaving
a net liability to the defendant of about $65,000. The statement
shewed a total estimated deficieney of about £135,000. On
June 21, 1901, the defendant made an affidavit of elaim in which
he put his claim under the wortgage at $100,164, but did not
value his security as required by the statute.  On June 25, 1901,
an agreement was entered into between the defendant and Clarkson
by which, after reciting that the amount due to the defendant
on his mortgage exceeded the value of the property covered by
it, it was agreed that the defendant should rent the brickvard
from Clarkson for a month at $25.  The defendant held possession
of the land under this agreement until the delivery of the release
hereafter mentioned. On July 5, 1901, there was a meeting of
creditors of the firm at which the defendant was present, and on
the motion of one of the ereditors it was resolved that 6 persons,
of whom the defendant was one, ““be appointed inspectors of the
estate with power, in conjunction with the assignee, to realise
upon the assets to the best advantage.” On July 31, 1901, the
solicitors for the defendant wrote to the assignee stating that the
defendant desired to retire from the position of inspector, and on
September 3 the defendant hinself sent to the assignee a formal
letter of resignation. But it appears that Davies' resignation
did not then take effect, as he afterwards, in June, 1902, exccuted
a deed as inspector and attended a meeting of inspectors.  Further,
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on July 3, 1902, he signed and forwarded to the assignee a formal
instrument of resignation as inspector of the estate; and it would
appear that his retirement was not complete until the last-
mentioned date.

The property containing 1447 acres (including the brickyard)
had considerable potential value, containing as it did brick-earth
of good quality and of such variety as to enable the owner to
manufacture and supply the different kinds of bricks required for
building purposes. The land was well situated near the centre of
Toronto, where there was a large and growing demand for bricks.
The assignee caused the land to be valued by two surveyors named
Stewart and Galley, and they valued the land, buildings and
machinery at $45,000; but it seems that this valuation was
somewhat hastily made, and that the valuers had no special
knowledge as to the brick-making business. In the month of
February, 1902, the deed of release which the plaintiff in this
action claims to have set aside was prepared by the defendant’s
solicitor and forwarded to the trustee for execution. By this
deed, which was dated February 10, 1902, and was made between
Clarkson of the first part and the defendant Davies of the second
part, after reciting (among other things) that ‘it had been agreed
by and between the parties thereto that the party of the first
part would assign and convey to the party of the second part all
his interest in the land above-mentioned, upon condition that the
party of the second part would accept the said lands in satisfaction
of a certain amount of the monies secured by the said mortgage
and for which the party of the second part would be entitled to
prove against the estate of Taylor Brothers,” it was witnessed
that in consideration of $1 paid by the defendant to Clarksen.the
latter granted and released to the defendant in fee sinple the
above-mentioned land amounting to 1441 acres. On April 22,
1902, there was a meeting of the inspectors of Tuylor Bros., at
which the defendant was present, and the following extract appears

in the minutes of this meeting:—

On the motion of Mr. Worrell it was agreed to accept the valuation of
$45,000 for the brickyard and plant covered by mortgage to Mr. Robert
Davies for $100,000. Mr. Davies was to rank on the estate for the balance
of the claim, and the release of the equity of redemption was given to Mr
Worrell to pass upon.

On April 24, Davies wrote to Clarkson as follows:—
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Pursuant to the arrangement made with you, 1 beg to notify you that
in consideration of your having given me a Quit Claim Deed of the property
comprised in the Don Valley Brick Works, 1 have agreed to waive my right
to rank on the above estate for $15,000 of the claim of $100,000 proved by me
in respect of the mortgage which 1 hold from Taylor Brothers. The sum of
$45,000 is the valuation which has been made of the said property

On April 30 Worrell, who had been requested to *pass upon,”
i.e., W advise upon, the form of release, wrote to Clarkson that it
was in somewhat different form from that generally given by an
assignee, and that it would be better to follow the procedure of
the Act, and if necessary to have the transaction confirmed by

the ereditors.  On June 7, doubtless in pursuance of this adviee,
the assignee sent to the ereditors a notice in the following form:—
Toronto, 7th June, 1902,

In the matter of The Estate of Taylor Brothers,

Notice is hereby given that & meeting of Creditors of the above will be
held at the office of the undersigned, on Wednesday, 18th June, at 3 o'clock
p.m., to consider the settlement and ranking of seeured elaims and such other
business as may come before the meeting.

E. R. C. CLARKSON,
Assignee,

This notice was perhaps in form sufficient to cover the pro-
posed confirmation of the release to the defendant; but it appears
to their Lordships that it did not give to the ereditors any real or
effective information as to the transaction which it was proposed
that they should sanction. The notice was not, as required by
the Act, advertised in the Ontario Gazette. A meeting was duly
held on June 18, but the minutes have been lost. It appears
from the evidence that very few ereditors attended the meeting,
and that a resolution approving the release to the defendant was
carried with little or no dissent. On or about September 15,
1902, the release dated February 10, 1902, was executed by the
trustee and delivered to the defendant, who thenceforth remained
in possession of the property under the release.  He proceeded to
develop the brick-field, spending considerable sums in the provision
of plant and machinery, and there is no doubt that it turned out
w0 be a property of considerable value. The dividend paid to
the ereditors of Taylor Bros. was less than 3 cents in the dollar.

In the year 1909 the James Bay Railway Co. (now the Canadian
Northern Ontario Railway Co.) in exercise of their statutory
powers took part of the brickfield containing 11.85 acres for
railway purposes; and in an arbitration as to the amount of
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compensation to be paid to the defendant in respect of this land
he waus awarded in the month of May, 1912, no less than $238,583
It seemis probable that the publication of this award called the
attention of the plaintifi (who was the wife of William Thomas
Taylor, one of the partners, and the executrix of another partner
John Frederick Taylor, and was herself a ereditor on the estate
for £6.000) to the value of the property, and on July 21, 1914
the writ in this action was issued by her against Davies, Clarkson
and the Railway Company By the statement of elaim, which
was delivered on October 15, 1914, the plaintifi alleged that the
land was of much greater value than the amount due to the defend-
ant Davies under his mortgage, and that the defendant as an
inspector of the estate was disqualified from purchasing the
property; and the plaintiff elaimed to have the trusts of the
assignment for the benefit of ereditors enforeed, to have the con
veyance to Davies dated February 10, 1902, set aside and can-
celled, and to have the amount of the award paid into Court
or in the alternative to redeem the mortgage of November 28
184. No eclaim was made against Clarkson personally. The
defendant Davies denied the allegations and pleaded among other
defences the Limitations Act and the plaintifi’s delay. At the
trial there was very little evidence as to the value of the property
in question in 1902, but 2 witnesses called on behalf of the plaintiff
stated that in their opinion the property was then worth not less
than $300,000. Stewart and Galley were not called as witnesses
Davies was in bad health and could not he ealled as a witness
He has sinee died

The action was tried by Lennox, J., who determined the issues
both of fact and of law in favour of the plaintiff, 39 O.L.R. 205
He held that the property was worth far more than the value that
had been put on it for the purposes of the deed of release; that the
defendant Davies was disabled by his position as inspector from
hecoming the purchaser of the property; that the plaintiff was

not barred by acquiescence from impeaching the transaction; and

that the Limitations Act did not apply. He accordingly made an

order setting aside the rel

e of the equity of redeniption (subject
to the title of the Railway Company to the land taken by them
and directing full accounts and consequential relief upon that
footing. On an appeal by the defendants to the Appellate
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Division of the Supreme Court of Ontario, that Court reversed
the decision of Lennox, J., 41 D.L.R. 510, 41 O.L.R. 403. The
Judges of the Supreme Court were not agreed in their views as to
the position of the defendant at the time of his purchase; but they
were unanimously of opinion that the Limitations Act applied
und afforded a defence to the action, and they accordingly dis-
missed the action with costs. From this decision the present
appeal is brought.

Upon the argument of the appeal before this Board, the
appellant was heard upon the whole case; but, having regard
to the view which their Lordships were disposed to take of the
defence of the Limitations Aet the respondent was content to
rest his case upon the statute and was not heard upon the facts.
In these circumstances their Lordships must assume for the
purposes of this judgment only that the facts are as stated above;
and upon that assumption it follows that at the date of the trans-
action which is impeached the defendant, although not a trustee of
the estate, was still an inspector, and as such was under an obliga-
tion to keep a watch upon the assignee and to see that the assets
were realised to the best advantage.  If so, he was beyond question
in a fiduciary relation to the general body of ereditors and was
disabled (under the ordinary rules of equity) from becoming a
purchaser of any part of the estate or making any other arrange-
ment with the assignee for his own benefit, except upon the
condition of making full disclosure of all material facts within his
knowledge; giving full credit for the value of his bargain; and
obtaining the consent of the creditors. It has heen suggested
that the transaction in question was not a transaction of sale and
purchase, that the defendant was entitled as a secured creditor
to exercise the power conferred upon him by see. 20 of the Assign-
ments and Preferences Act, R.8S.0. 1897, ch. 147, by valuing his
security and (with the consent of the assignee) retaining it at the
value so specified, and that the release can be upheld as having
been made under that section; but their Lordships are unable to
accept this view of the transaction. Doubtless the defendant
was not treated as an ordinary purchaser, and some regard was
had in the form of the assignment to his position as a mortgagee,

but the requirements of the statute relating to a secured creditor
651 p.Lw
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were not complied with. He did not (as required by the Act
put a specified value on his security so as to give the assigne
- opportunity of taking it over at an advance of 109, of such

vue: nor did the hefore consenting to the defendant

retaining the security at the price of $45,000 and ranking for the
excess of hig elaim, duly obtain the authority of the ereditors
It true that at the meeting of June 18 some resolutions pur

i
porting to give such authority appear to have been P.‘I\«“‘l
but having regard to the insufficient notice given to the creditor
of the nature of the proposals which were to be put before the
meeting and to the absence of the advertisements required by the
statute, their Lordships cannot regard these resolutions as effective
consent within the statute In effect there was an arrangement
between the assignee and the defendant under which, without
complying with the formalities required by law, the defendant
obtained a release of the equity of redemption on releasing the
estate from part of his secured debt; and to such an arrangement
the disabilities imposed upon the defendant by his fiduciar
position apply

Now it is clear that the conditions under which alone such a

transaction can be upheld were not fulfilled. The character an
prospects of the brickfield Ithough probably well known t«
the defendant who 18 in possession under his agreement «
tenancy, were never properi wscertained by the assignee «

communicated to the ereditors. It is not shewn that full valu
was given for the propert and the evidence (so far as it goe
points to the conclusion that if the property had been offerc
publicly a much larger price would have been obtained for it
Doubtless some of the ereditors assented to the transaction, !
these were a small minority of the whole body, and it is doubtf

e their assent they did so with knowled

whether, when they
of the waterial facts. In these circumstances, it appears to the
Lordships that the arrangement, if in peached at the time, cou
not have stood but must have been set aside. It is not shev
that the plaintiff only shortly before she brought her action ha
such knowledge of the facts as to be barred by laches
acquiescence from seeking such remedy as she may have
follows that the true and only defence to the action (if any

a plea of the Limitations Act, and that defence must now

cons dered
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The Limitations Aet (now consolidated as R.38.0, 1914, ¢h. 75)
provides (by see. 5) that no person shall bring an action to recover
any land or rent but within 10 vears after the time at which the
right to bring such action first acerued to him or to some person
through hom he claims; and (by sec. 20) that where a mortgagee
has obtained the possession or receipt of the profits of any land or
the receipt of any rent comprised in his mortgage, the mortgagor
or any person claiming through him shall not bring any action
to redeem the mortgage but within 10 years next after the time
at which the mortgagee obtained such possession or receipt, unless
in the meantime an acknowledgment in writing of the mortgagor's
title or of his right of redemption has been given. Section 47
of the Act (which corresponds with sec. 8 of the English Trustee

Aet, 51 & 52 Viet.,, 1888, ch. 59), contains the following pro-
VISIONs -—

(1) In this section “trustee” shall include an executor, an administrator
and a trustee whose trust arises by construetion or implication of law, as
well as an express trustee, and shall also include a joint trustee, (2) In an
tion against a trustee or any person claiming through him, except where the
claim is founded upon any fraud or fraudulent breach of trust to which the
trustee was party or privy, or is to recover trust property, or the proceeds
thereof, still retained by the trustee, or previously received by the trustee
and converted to his use, the following provisions shall apply:—(a) All rights
and privileges conferred by any statute of limitations shall be enjoyed in the
like manner and to the like extent as they would have been enjoyed in such
action if the trustee or person claiming through him had not been a trustee
or person claiming through a trustee. (b) If the action is brought to recover
money or other property, and is one to which no existing statute of limitations
applies, the trustee or person claiming through him shall be entitled to the
benefit of, and be at liberty to plead, the lapse of time as a bar to such action
in the like manner and to the like extent as if the elaim had been against him
in an action of debt for money had and received; but so, nevertheless, that the
statute shall run against a married woman entitled in possession for her separ-
ate use, whether with or without restraint upon anticipation, but shall not
begin to run against any beneficiary unless and until the interest of such
bencCeiary becomes an interest in possession

I'he interval between the delivery of the release to the defend-

I in September, 1902, and the date of the commencement of
cse proceedings exceeded 10 vears, and the defendant accordingly

relied upon the above provisions as a sufficient defence to the
action,

It was contended on behalf of the appellant that the plaintiff’s
claim was excepted from the provisions of sec. 47 of the Act
as being (in the words of sub-sec. 2) a claim “to recover trust
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property or the proceeds thereof still retained by the trustee,’”’
and this on two alternative grounds. First, it was said that
having regard to the terms of the resolution of July 5, 1901,
under which the defendant was appointed an inspector, he was
an express trustee of the estate who at the time when the action
was brought still retained part of the trust property, and that
he fell as an express trustee within the exception above-mentioned
Their Lordships are unable to agree with this contention. It is
true that the inspectors were empowered by the resolution in
question to “‘realise upon the assets” in conjunction with the
assignee; but the assets were not vested in them, and the assignee
remained the sole trustee of the assets and was entitled to realise
them subject only to the supervision of the inspectors

Secondly, it was said that the defendant, having acquired
the property in question at a time when he was disabled by his
fiduciary position from so doing, became at all events a construc-
tive trustee of the property, and so fell within the same exception,
and this argument requires careful examination

In order to ascertain the effect of the Trustee Act, 1888, and

the corresponding Canadian statute, it is necessary to refer to the

antecedent law of limitation as it applied to trustees. It is clear
that apart from these statutes an express trustee could not rely,
as a defence to an action by his beneficiary, either upon the
statutes of limitation or upon the rules which were enforced by
Courts of Equity by analogy or in obedience to those statutes
The possession of an express trustee was treated by the Courts
as the possession of his cestuis que trustent, and accordingly time
did not run in his favour against them. This disability applied,
not only to a trustee named as such in the instrument of trust,
but to a person who, though not so named, had assumed the
position of a trustee for others or had taken possession or control
of property on their behalf, such (for instance) as the persons
enumerated in the judgment of Bowen, L.J., in Soar v. Ashwell,
[1893] 2 Q.B. 390, or those whose position was in question in
Burdick v. Garrick (1870), 5 Ch. App. 233; Re Sharpe, [1892]
1 Ch. 154; Rochefoucauld v. Boustead, [1897] 1 Ch. 196; and
Rewd-Newfoundland Company v. Anglo-American Telegraph Com-
pany, [1912] A.C. 555. These persons though not originally
trustees had taken upon themselves the custody and adminis-

2 e AT s - . N R B e




o

B ——

S ——

51 D.LR) Dominion Law Reports.

tration of property on behalf of others; and though sometimes
referred to as constructive trustees, they were, in fact, actual
trustees, though not so named. It followed that their possession
also was treated as the possession of the persons for whom they
acted, and they, like express trustees, were disabled from taking
advantage of the time bar. But the position in this respect of a
constructive trustee in the usual sense of the words -that is to
say, of a person who, though he had taken possession in his own
right,. was liable to be declared a trustee in a Court of Equity—
was widely different, and it had long been settled that time ran in
his favour from the moment of his so taking possession. This
rule is illustrated by the well-known judgment of Sir Villiam
Grant, M.R., in Beckford v. Wade (1805), 17 Ves., 87, at 97,
where he sa

It is certainly true, that no time bars a direct trust, as between cestui

que trust and trustee; but, if it is meant to be asserted, that a Court of Equity
allows a man to make out a case of construetive trust at any distance of time

after the facts and circumstances happened, out of which it arises, I am not
aware that there is any ground for a doetrine so fatal to the security of property
as that would be; so far from it, that not only in circumstances where the
length of time would render it extremely difficult to ascertain the true state
of the fact, but where the true state of the fact is easily ascértained, and
where it is perfectly elear that relief would originally have been given upon
the ground of constructive trust, it is refused to the party who after long
acquiescence comes into a Court of Equity to seek that relief

R0 in Soar v, Ashwell, [1893] 2 Q.B. 390, at 393, Lord Esher,
M.R., stated the rule as follows:

If the breach of the legal relation relied on, whether such breach be
by way of tort or contract, makes, in the view of a Court of Equity, the
defendant a trustee for the plaintiff, the Court of Equity treats the defendant
us a trustee becomes so by construction, and the trust is called a constructive
trust; and against the breach which by construction creates the trust the
Court of Equity allows Statutes of Limitations to be vouched

And in the same ease Bowen, L.J., at 395, speaking of con-
structive trusts of this kind, said: “That time (by analogy to the
statute) is no bar in the case of an express trust, but that it will
be a bar in the case of a constructive trust, is a doetrine which
has been clearly and long established.”

As to the pre-existing law, then, there is no question; but
it is contended for the apnellant that the recent statute has
altered the law in this respect. Section 47 (1), it is said, defines a
trustee as including “a trustee whose trust arises by construction
or implication of law,” and accordingly the exclusion from sec. 47
(2) of a claim to recover “trust property or the proceeds thereof
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IMP. still retained by the trustee” must apply to property in the
P.C hands of a constructive trustee or of any person claiming under
Tayror  him otherwise than by purchase for value without notice. If this
I)\in.\ contention be correct, then the section, which was presumally
passed for the relief of trustees, has seriously altered for the worse
T e position of a constructive trustee, and (to use the words of
Sir William Grant in the case above cited, 17 Ves. at 97), a doctrine
has been introduced which may be “‘fatal to the security of prop-
erty.” It does not appear to their Lordships that the section has
this effect. The expressions *“trust property” and “retained by
the trustee” properly apply, not to a case where a person having
taken possession of property on his own behalf, is liable to be
declared a trustee by the Court; but rather to a case where he
originally took possession upon trust for or on behalf of others
In other words, they refer to cases where a trust arose before the
occurrence of the transaction impeached and not to cases where
it arises only by reason of that transaction. The exception no
doubt applies, not only to an express trustee named in the instru-
ment of trust, but also to those persons who under the rules
explained in Soar v. Ashwell, supra, and other cases are to b
treated as being in a like position; but in their Lordships’ opinion
it does not apply to a nere constructive trustee of the character

deseribed in the judgment of Sir William Grant
It is to be noticed also that, while see. 48 of the Limitations

Act preseribes the time at which a right to recover land is to be

deemred to have acerued in the case of an express trustee, and i :
provides that subject to sec. 47 “no claim of a cestui que trust 1
against his trustee for any property held on an express trust, or ) {

in respect of any breach of such trust, shall be held to be barred
by any statute of limitations,’ there are no similar provisions in |
respect of a constructive trustee; and it is to be presumed, there-
fore, that such a trustee remains entitled to such protection as he ]
had before the passing of the Act.

For the above reasons it appears to their Lordships that in
the present case time ran in favour of the defendant Davies as

from the date of the delivery to him of the release in question, §
: and accordingly, that the Limitations Aet afforded a good defence |
: to that defendant in this action. They will accordingly humbly
£ advise His Majesty that this appeal fails, and should be dismissed |
i3
ug‘_; with costs. Appeal dismissed,
b
i}
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he EMERSON-BRANTINGHAM 'MPLEMENT Co. v. SCHOFIELD IMP.
er Judicial Commillee of the Privy Council, Viscount Finlay, Viscount Ca P.C
Lord Shaw and Lor1 Parmoor.  December 9, 1919,
lis
ArPeAL (§ XI—720)—Privy CoUNCIL—SPECIAL LEAVE GRANTED —MATERIAL
|A\ LEGISLATION ON SURIECT OF APPEAL NOT BEFPORE THE CoUrt
X ORDER GRANTING LEAVE RESCINDED
- When there is existing legislation on a subject which is very ma erial
f in the consideration of granting leave to appeal, and the same was no
before the Court when leave was granted, the Court may rescind the
e order granting leave,
< |Emerson-Brantingham Implement Co. v. Schofield, 43 D.L.R. 509
firmed. |
18
" SPECIAL leave to appeal to the Privy Council from the Supreme  Statement
2 Court of Canada, (1918), 43 D.L.R. 509, 57 Can. S.C.R. 203, was
s granted in March, 1919. The leave is now rescinded and the
e appeal dismissed.
5 The judgment of the Board was delivered by
s ViscounT Finvay:—In this case the petition for special leave \,'m".“,"‘
= to apyeal contained this averment in paragraph 6: “The question
\o is of inportance as it affects the construction of contracts in general,
- especially those relating to the supply of machinery, affecting the
- suppliers thereof, and the large class of farmers who are purchasers
S of agricultural machinery.” Legislation was passed in Saskatche-
- wan, 6 Geo. V. 1915 (Sask.), ch. 28* before that petition was
presented with regard to the sale of farm implements, which pre-
seribed a statutory form of contract, and required that any such
s i contract should be in that statutory form. Section 21 contained the
" enactment to which attention has been drawn, providing that
1 No contraet, order, or security made or taken in connection with the
) sale of agricultural implements shall contain any statement to the effect
st that the vendor is not responsible for the representations of his agents, or any
w other language in anywise limiting or modifying the legal liability of the
d vendor as provided in this Act, or in the forms in the schedule hereto; and
the insertion of any such statement, or the use of any such language, shall
n be of no effect.
- Then sub-sec. 2 is: ““ Any breach of the provisions of thissection
e shall render the contract order or security void at the option of the 1
purchaser.” The existence of such legislation in the Province of
n Saskatchewan was a most material circumstance on the question Lt
8 of whether special leave should be granted. It is obvious that the
by statement contained in par. 6 was likely to have some effect on &
e their Lordships in determining whether they should advise His -
¥ Majesty that leave should be granted. The counsel applying for

*Repealed 8 Geo. V. 1917 (Sask., 2nd Sess.), ch. 56.

| leave was in entire ignorance of the existence of this legislation, i '}
e
i
1]
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IMP but the manufacturers, the petitioners, cannot, possibly have been
P.( in the same ignorance. It was their business to know of such
T legislation, and they ought to have seen that those in England who
"“-“‘ \ were instructed to attend to the matter for them should have their
InpiemEsT attention directed to all the relevant facts, so that the case might
‘r‘ not be presented to their Lordships in an incorrect or insufficient
Scuoriewn.  form. The statement which ought to have appeared as to the
\l‘.v;ﬂ‘.‘i" existence of this legislation might have made all the difference
with regard to the granting or refusing of special leave. The
Joard think it probable that if the facts had been known at the
time when the application for special leave to appeal was made to
their Lordships such leave would not have been granted; but there
is no doubt whatever that the matter was of great importance, and
one likely to influence the opinion of those who had to decide as to
the advice that should be given to His Majesty as to granting or
withholding special leave to appeal
In these circumstances their Lordships will humbly advise His
Majesty that the order granting the special leave to appeal should
be rescinded and the appeal dismissed with costs
Judgment accordingly
IMP. MONTREAL TRAMWAYS Co. v. SAVIGNAC,
)——t— / ( of r ( | I | (
1 Su i / D 8 ']
MasTer AND SERVANT (§ 11—275)—Workmen's Compensation (R.S.Q
1909, Ax 7334 INEXCUSABLE FAUL OF EMPLOYES Laasinary
OF EMPLOYER
H‘. Workmen's Compensation Aet | far as the liability
employer rd 1 and employees is concerned, in no way se
aside the « mon law, and the en r is liable for the “inexcusable
ult s ipl L min BOCVE \
/ Gire 1 i ( 1017 37 D.1 792, 27 Que. K.}
141 M «
Stateme Arreal from a judgment of the Court of King's Bench of
Quebec (1917), 27 Que. K.B. 246, affirming with a modification the
Judgment of Tellier, J., in an action for compensation under the
Workmen's Compensation Act of Quebee, R.S.Q. 1909, art
7321 fi
I'he judgment of the Board was delivered by
Viscount Cave Viscount Cave The Aect in question provides, by art. 7321,

that accidents happening by reason of or in the course of their

work to workmen, apprentices and employees engaged in certain
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occupations (including the repairing or maintenance of railways or
tramways) shall entitle the person injured or his representatives to
compensation ascertained in accordance with the Act. Art. 7322
declares that the person injured is to be entitled to a rent (or
annuity) the amount of which is fixed with reference to the degree
of incapacity produced by the accident and to the wages of the
person injured; but it provides that the capital of the grant or
annuity to which the person injured is to be entitled shall not in
any case, except in the case mentioned in art. 7325, exceed $2,000.
Art.

accident was brought about intentionally by the person injured.

7325 is as follows: “No compensation shall be granted if the

The Court may reduce the compensation if the accident was due
to the inexcusable fault of the workman, or increase it if it is due
to the inexcusable fault of the employer.” The question to be
determined in this appeal is whether on the facts of this case the
power given to the Court by art. 7325 to inerease the compensation
beyvond $2,000 arose

The facts of this case are shortly as follows: The appellants,
the Montreal Tramways Co., own and work the tramways in the
City of Montreal, and the respondent, Savignae, was a plumber in
their employ. At about 9 o'clock in the evening of May 3, 1916 in
in consequence of a call to repair a broken electric cable at the
corner of Ontario and Amherst Streets, an emergeney wagon with
the necessary materials was despatched from the appellants’
premises. The wagon was of considerable weight, and was drawn
by two horses. The driver of the wagon was a servant of the
Company named Pettigrew. One of the Company’s foremen,
named Morin, sat by his side, and the respondent, who was to
carry out the actual repairs required, had a seat at the back of the
wagon. The wagon was driven at full speed, and apparently at a
gallop, warning of its approach Leing given by means of a hell
which was fixed near the driver, and was rung at intervals by
Morin. It was a rainy evening, and the streets were slippery. In

order to reach its objective it was necessary for the wagon to be

driven eastwards down Dorchester St., and across St. Denis St.
Dorchester St. is about 21 ft. in width and, at the point where it
approaches St. Denis St. from the west, has a slight incline. St.

Denis St. is a wide and frequented thoroughfare, running on an

incline from north to south, and carrying considerable traffic,
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including two lines of tramways belonging to the Company
Pettigrew, when approaching the point where Dorchester St.
crosses St. Denis St., made no attempt to check the pace of the
wagon, but endeavoured to drive his horses at full speed across
that thoroughfare. It is not surprising to find that his attempt
resulted in a serious accident. At the moment when Pettigrew’s
wagon reached the junction of the two streets, a tramear belonging
to the appellant Company, and driven by one Lalonde, was
approaching the same point from the north. The evidence as to
the speed at which this tramear was travelling is conflicting, but
it was found by both the Canadian Courts that it was being driven
at an excessive speed, and certanly at a speed above the maximum
of 8 miles an hour allowed by law. Dorchester St. being a narrow
street and the buildings at its junetion with St. Denis St. being
high neither driver saw the other vehicle or had notice of its
approach until it was too late (having regard to the speed at which
they were travelling) to avoid a collision. The tramear ran into
the rear part of the wagon with such violence that the latter was
driven a distance of 33 feet to the pavement on the east side of
St. Denis St. The car was stopped at a distance of about 20 feet
from the point of contact. As a result of the collision, the respond-
ent was thrown to the ground, fell under the wheels of the tramear
and suffered most serious injuries, both his legs having to be
amputated.

These proceedings were thereupon brought by the respondent,
claiming $15,000 as compensation, and in the result, Tellier, J.,
found that the driver of the emergency wagon had been guilty of
‘inexcusable fault,” within the meaning of art. 7325, and assessed
the compensation at $14,192.50. On appeal to the Court of King's
Bench that Court, by a majority (Cross, J., dissenting) confirmed
the decision, 27 Que. K.B. 246, but for reasons different to those
which commended themselves to Tellier, J., but reduced the com-
pensation to $9,000. The majority of the Court of Appeal appear
to have thought that the great speed at which the emergency wagon
was driven was in the special ¢ reumstances of the case excusable,
owing to the fact that the broken cable was dangerous to life, and
that it was usual in such cases to proceed at great speed to repair
the damage. They therefore acquitted Pettigrew of “inexcusable
fault,” but they held that Lalonde, the driver of the tramcar, who
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was also a servant of the Company, had been guilty of “inexcusalile
fault” in driving at an excessive speed, and accordingly that the
Company was liable for the damage. Against this decision the
present appeal is brought. There is no cross-appeal in respect of
the reduction of the amount of compensation, and nothing turns
in this appeal on such reduction,

The first question to be determined is whether there was
“inexcusable fault” on the part of the driver of the emergeney
wagon. It is plain from all the evidence that the wagon was driven
at full speed, not only along Dorchester St., but also at the moment
when it was approaching St. Denis 8t., at right angles, in order to
cross it. At that moment the wagon was travelling at such a »ace
that it was plainly impossible for the driver, in the event of any
tramear or other vehicle passing along St. Denis St., at the time
when he reached it, to check his horses and so avoid a collision.
He drove recklessly into and across this frequented thoroughfure
and trusted to good fortune to escape a serious aceident. It is
suggested that his action was excusable because it was desirable,
in order to protect the publie from serious and perhaps fatal injury
from the broken eable, that the wagon should reach the scene of the
breakdown at the earliest possible moment, and that it was there-
fore allowable for the driver to disregard all precautions and travel
at the highest possible speed. Their Lordships are unable to accept
that view. It was no doubt desirable that the wagon should pro-
ceed at the highest possible speed consistent with the safety of the
public and of the occupants of the wagon itself; but this fact by no
means justified the driver in throwing aside al'! prudence and
putting the lives of others in imminent peril. On the contrary,
the exceptional nature of the call made it his duty to take proper
precautions to avoid an accident to the wagon, as it was plain
that the result of such an accident might be to prevent him and his
fellow workmen from going to the repair of the cable; and this
is what, in fact, occurred. If Pettigrew had checked his wagon on
approaching the crossing, so that he might be able, in the event of
traffic approaching, to avoid a collision, he would have done his
duty, and his journey would not have been delayed for more than
a few seconds. It is unnecessary, and probably undesirable, to
attempt a definition of the expression “inexcusable fault.” FEach
case must be judged on its own facts, and their Lordships find no
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difficulty in saving that the conduet of Pettigrew in this instanee

fell within that deser ption

It has next to Le determined whether the *“inexcusable fault
of Pettigrew is to be attributed to the appellant Company as hi
emplovers so as to give oceasion for an increase of the maximun
compensation under art. 7325; or, in other words, whether, accord

ing to the maxim ** Kespondeat superio the fault of a workman
i, for the purpose of that article, to be attributed to the empoyer
I'his question was considered by the Quebee Court of Appeal in
the recent case of Poul Grand Trunk R. Co, (1917), 37 D L.R

2, 27 Que. K.B. 141, and was there decided in the affirmative

Their Lordships agree with that decision, and with the reasons
given by the late Chief Justice, Sir Horace Archambeault It is
plain that the words “the emplover,” in art. 7325 cannot be

confined to the employer personally; for in that case a company

which can only act through its agents, would escape altogether

from the effects of the article. Counsel for the appellant, recognis
ing this difficulty, suggested that according to the true construction
of the article, the fault giving rise to an increase must be that of
the e plover or of some person or persons entrusted with the
managenment of the concern, If this be the meaning of the article
then its eflect is similar to that of art. 20 of the French law of
April 9, 1898, which empowers the Court to increase the e

sation if the accident is due to the inexcusable fault of the employer
ou de ceux qu'il s’ substitués da v direction I'heir
Lordships are unable to accept this construction. It appears to
them that if (as is adgitted) the article must be read as extending
to the act of some agents of the emplover, there no sufficient
reason why the ordinary rule unde hich a prineipal is made
responsible for the acts of all his agents acting within the scope

of their employment should not be applied. This construection is
supported by the form of the enactment of 1909, in which there is

introduced at the head of the article relating to Workmen's Com

pensation a reference to ““art. 1053 and following art. 1054 C.(

including the following provision He (¢ e., a person) is respon
sible, not only for the damage caused by his own fault, but also
for that caused by the fault of persons under his control, and by

s ‘|H¢| employ

things which he has under his care M:

v their servants ar

ers are responsible for the damage caused
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workmen in the performance of the work in which they are
employed.”

Support is also given to the same conclusion (as pointed out
by Archambeault, C.J., in the case above cited, 37 D.L.R. 792,
27 Que. K.B. 141) by art. 7334 of the Code, which provides that
““the person injured or his representatives, shall continue to have,
in addition to the recourse given by this sub-section, the right to
claim eompensation under the common law from the persons
responsible for the accident other than the emplover, his servants
or agents.”  For this article appears to deprive the injured work-
man of his common law remedy against a servant or agent of the
employer whose misconduet or gross negligence may have been
chiefly responsible for the accident, and it would be a hardship if
that remedy were taken away without substituting a special
remedy against the owner of the concern.

The result is that their Lordships are satisfied that Pettigrew,
an agent of the appellant Company, was guilty of an *inexcusable
fault” giving rise to the accident, and that such fault is imputable
to the appellant Company and justifies an increase, under art
7325, of the compensation payable under the Act. This being so,
it becomes unnecessary to consider the further question whether
the driver of the tramcar was also guilty of an “inexcusable fault”;
for if any one of the Company’s servants was guilty of **inexeusable
fault” giving rise to the accident, the liability of the Company is
clear. It is also unnecessary to consider the question which was
discussed by the Canadian Courts, whether in this case there was
“inexcusable fault " on the part of those responsible for the manage-
ment of the Company's affairs.  For having regard to the view
which their Lordships have taken of the law of Quebee, that ques-
tion becomes irrelevant.

For the reasons alrendy given their Lordships will humbly

advise His Majesty that this appeal be dismissed with costs.

Appeal dismissed.
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CANADIAN PACIFIC R. Co. v. 8.8, “STORSTAD.”

I ( | 1"
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g ol 8 pr A ' t unt ¢
Imperial Merchant Shipy A 8 Vi 804, ch. 60, see. M
n
Pl L from the judgment of the Supreme Court of Canada
018), 40 D.L.R. 615, 56 Can. 8.C.R. 324, which varied the decision
of the Exchequer Court, (1917), 34 D.L.R. 1, 16 Can. Ex. 472

which confirmed the report of the Deputy District Registrar as to
the distribution of the fund representing the proceeds of the sale of
the 8.8

Storstad,” following a judgment of the Exchequer Court

1915), 40 D.L.R. 600, 17 Can. Ex. 160, which held her alone to

blame for a collision with the S8 Empress of Ireland and
consequent loss of life and property I'he appeal was allowed
['he judgment of the Board was delivered by
LORD SUMNEI ['his appeal arises out of the disastrou
collision between the “Storstad” and the “ Empress of Ireland
which occurred in the St. Lawrence on May 29, 1914 I'h
FEmpress of Ireland” foundered, with ich loss of life; the
Storstac proceeded to her destination—Montrea ['here she
wrrested, and an action vas begun at the suit of the
C.P.R. Co., owners of the Empress of Ireland I'hose ho
were entitled to make personal claims in respect ¢ o :
In a position of some embarrassment, for the Maritime Conventi
Act does not apply to Canada, and the “Storsta was the
propert nd the only property of a single ship co N the
Aktieselskabet Maritime ncorporated and domiciled in Nor

Pending a decision as to te responsibility for the collision the

held their hands

On April 27, 1915, the Exchequer Court of Canada, by the

udgment of Dunlop, L.J.A., held the “Storstad’
J

1o }ll ¢ been
alone to blame, 40 D.L.R. 600, 17 Can. Ex. 160. Against this

decision there was no appeal ['he ship was sold by order of the

Court for $175,000, which sum was deposited in Court, and th

question of the amounts of the claims was referred to the Registry,

the owners of the “Storstad” taking no further 1

t in the inquiry
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The claimants for loss of life then intervened in the action,
and on March 22, 1916, an order was made in the terms and under
the cirenmstances which are thus set out in the Report to the

Court n ade by the Deputy Distriet Registrar in Admiralty.
Whereas on the 22nd day of March, 1916, at one of the adjournments
of the reference, a large number of solicitors on behalf of the plaintiff inter-

venants and claimants, representing majority in number and amounts elaimed,
agreed and consented, that the Deputy District Registrar do forthwith
accept the claims of all the parties as being duly recorded and proved, that
is to say, “It is hereby admitted that the loss and damage of each of the said
parties resulting from the sinking of the “Empress of Ireland” amount to the
said sums" (referring to them) “but without prejudice to the rights of any or

all the parties as to their contentions, that the claims of any of them were
filed too late, or as to their pretensions that some of the claims are entitled
to payment in whole or in part by priority over others, and without waiver
of any other rights, except only as to the amount of the said loss and damage
in each case”

The proved claims amounted in the aggregate to $3,069,483.94,
of which £469,467.51 were for loss of life, and the residue was for
loss of property. An acute conflict thus arose between the two
interests, and in the result it has been held by the Admiralty
Judge and by a majority of the Supreme Court of Canada (1918),
40 D.L.R. 615, 56 Can. 8.C.R. 324 (with a variation not at the

moment material) that the claimants in respeet of life lost have an

al solute priority against so much of the sum in Court as is taken
to represent L7 per ton of the “Storstad’s” registered tonnage,
and further rank pari passu with the claim of the C.P.R. Co.
against the remainder of the fund. The registered tonnage of the
“Rtorstad” was 6,028 tons gross.

No proceedings were ever taken by the owners of the *“ Storstad”
for limitation of their liability, and the fund in Court, which was
one sum and one fund and not two, was simply the proceeds of the
sale with some accrued bank interest, and had no connection
with the gross registered tonnage of the ship or the amounts of
£15 per ton or £8 per ton or with the law relating to limitation of
lialility.  Furthermore, the order above recited o ly admitted
the now respondents as claimants on the fund in the action in rem,
and gave them the bLenefit of the finding that the *Storstad”
was alone to blan e, and made no admission whatever as to the

character of the fund in Court or as to any prior claim to it in

favour of the life claimants. Their rights must rest and were

only rested in argun ent on the effect of the lin itation of Tiability
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sections in the Merchant Shipping Act, 57 & 58 Viet., 1894 (Imp.),
ch 60. Before their Lordships the appellants abandoned part of
the contentions raised below, and admitted that this statute and

CaNapiaN

Paciric  these sections alone are material.
v, The following passages from the judgment of Anglin, J.,
“873&5815 ap.» Cconveniently give the reasoning which prevailed with the majority

R. Co.

o of the Judges of the Supreme Court, 40 D.L.R., at 626, 56 Can.

Sumner.  S.C.R. at 338:—

Section 503 is not merely an enactment for the shipowner’s benefit limiting
his liability. It contains a substantive provision for the advantage of claim-
ants in respect of loss of life and personal injuries, upon whom it econfers
valuable rights of priority. A construetion, which would make the existence
and enforceability of those rights entirely dependent upon the shipowner's
seeking and obtaining a judgment under section 504 declaratory of the
limitation of his liability and fixing the amount \hemof would -eem so utterly
unreasonsble and so contrary to what Parl ly intended
should be the effect of the statute, that in my opinion it should not prevail,
Whether loss of life and personal injury elaims are to have a limited preference
over loss of property claims or are to rank pari passu with them on the entire
fund available was not left to be determined by the action or the inaction
of the shipowner, whether prompted by interest or purely spontaneous

(40 D.L.R. at 627). Were the Court to distribute the money now
ilable pro rata all the clai &, a8 the plaintiff contends for, the
policy of sec. 503 of the Merchant Shipping Act would be defeated. It
would be equally disregarded were the entire proceeds of the sale of the ship
devoted to a fund available exclusively to satisfly demands in respect of
loss of life and personal injury. The statute does not give them any such
priority, It provides for the concurrent establishment of two distinet funds,
in which it defines different rights.

Their Lordships are unable to accept this reasoning. Limita-
tion of liability is the creation of statute. It is a provision in
favour of the shipowner, and operates to restrict the rights of those
to whom he is liable. Incidentally the sections furnish the rule
by which to determine the rights of parties interested in the
fund created by the operation of the sections themselves, but if
the shipowner, for whatsoever reason, does not bring the sections
into operation, no one else can do so, and they do not in such
case have effect. This is the result of the enactment itself, for
it expressly provides for procedure to limit the shipowner’s
liability, and sets up no prineiple or rule as to the rights of different
classes of claimants apart from such limitation. The owners
of the “Storstad” took no proceedings for limitation of their
liability. If she had turned out to be of such value that the
amount ultimately paid into Court equalled the aggregate amount
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of the proved claims, they would have been paid in full, no matter m_'
how many pounds per gross register ton that amount, represented. P.C.
If the tonnage of the ship had been so small that the amount in ¢, 1y
Court, exceeded £15 per ton, the whole of it would, nevertheless, ll"‘"(',': ')"
have been available in satisfaction of the proved claims. Nothing v
would have prevented the claimants as a body from enjoying their “.s‘n:'u:_m."
full rights, arising out of the faulty navigation of the ship and the ——

damage caused thereby, unless the shipowners had availed them- Suinear
selves of the statute. As they have not done so, nothing prevents
a particular class of these claimants—in this case the appellants—
from enjoying the full benefit of their legal rights. It is an
accident, and an unfortunate one, that there is not money enough
for all, but this accident gives the respondents no more and the
appellants no less right than if the fact had been otherwise. If,
instead of being made intervenants in the Canadian proceedings
by consent, the respondents had found it worth their while to sue
the shipowners in Norway in personam, they would have been
entitled, if successful, to a judgment for the full amount of their
claim, notwithstanding the fact that the result of the proceedings
in rem in Canada had withdrawn a part of their opponents’ assets
beyond the reach of execution on their judgment.

Since the sections do not apply, no more need be said now
upon their construction and operation. Their Lordships will
only add, that they are unable to find any ground for assuming a
policy or intention on the part of the Legislature to establish a
general preference applicable to all circumstances in favour of
life claimants, or to treat any sum, which may happen to be
in Court in a collision action generally, as if it had been brought
into Court in one particular way under the statute.

The appellants contended further that the limitation of
liability sections had no application, Lecause it had not been
shewn that the loss of the ** Empress of Ireland” happened with-
out the actual fault or privity of the owners of the “Storstad.”
Their Lordships refrain from discussing this point because it
appears to them to be devoid of any substance. It was neither
proved nor suggested that the *“Storstad” was in any respect
ill found. She belonged to an incorporated company and not to
natural persons, and it was proved at the trial that the whola
cause of the collision was the bad navigation of the officer of the

7—51 n.L.R.
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watch. In such circumstances what room can there be for dis-
cussion of the actual fault or privity of the Aktieselskabet
Maritime?

In the result the appeal succeeds, and with costs; nor is there
any ground for allowing the appellants’ costs to be taken out of
the fund in Court as suggested by the respondents. The judg-
mwents of the Court of Exchequer and of the Supreme Court must
be set aside, and the ease must be remitted in order that judgment
way be entered, directing a division of the fund in Court among the
different, elaimants, appellants and respondents, pro rata, in pro-
portion to the amounts of their respective proved claims. Their
Lordships will humbly advise His Majesty accordingly.

Appeal allowed.

INGRAHAM v. HILL,

Nova Scotia Supreme Court, Harris, C.J.. Drysdale, J., Ritchie, E.J., and
Mellish, J.  January 13, 1920.

Wints (§ I G——128)—RESIDUARY ESTATE IN TRUST—PROVISIONS FOR
DlﬂT"""_TlUN* -SALE OF PORTION BY TRUSTEE-—INTERPRETATION OF
WILL-—NATURE OF ESTATES CREATED,

The Court will set sside the sale of a portion of the residue of an estate
by a trustee, where it is clear from the will that the testator intended
the beneficiories to have a vested interest in such residue on certain
conditions which have been fulfilled.

Arrearn from the judgment of Longley, J., in favour of defend-
ant, trustee under the last will of Charles W. Hill, in an action
at the suit of one of the heneficiaries under said will, elaiming a
decree to set aside, vacate and declare null and void an instrument
dated December 4, 1917, purporting to be a division and apportion-
ment of property devised to defendant in trust to be apportioned
between himself and other beneficiaries under the terms of said
will, and for a reference and other relief. Reversed.

T. R. Robertson, K.C., for appellant; L. A. Lovett, K.C'., for
respondent.

hanriis, CuJ.:—Charles W. Hill of Sydney, in the County of
Cape Breton, died on February 10, 1917, having made a will dated
June 9, 1909, which contained the following clause:

From and after the decease of my said wife it is my will and I give devise
and bequeath to my said brother Arthur E. Hill all other the rest and residue
of my estate and property as the same shall then be and whether real personal
or mixed and wherever found and however situated upon the trust that he
do and <hall divide and apportion the same between himself and the said
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Alfred Hurrison and the said Emily Ingraham in such proportions as to my
said brother shall seem equitable and prudent but should either the said
Alfred Harrison or the said Emily Ingraham die leaving no heirs of their
bodies then my said brother Arthur E. Hill and his heirs shall take the same
absolutely it being the intention of my will that the provisions herein made for
the said Alfred Harrison and Emily Ingraham shall not enure or descend to
the next of kin of them or either of them.

By an instrument in writing dated December 4, 1917, the said
Arthur E. Hill purported to apportion and divide the residue of
the estate of the late Charles W. Hill pursuant to the power
conferred by his said will, and he thereby gave to Alfred Harrison
the sum of 860 yearly during his life and a like sum to Emly
Ingraham (the plaintiff) during her life; and he declared that he
held certain of the real estate belonging to the deceased *in trust
for securing the payment out of the rents and profits or income
arising therefrom of the said yearly payments.” The balance of
all the property he allotted to himself,

The estate was a considerable one and one of the properties
real estate on the corner of Wentworth and Bentinck Streets —was
valued in the inventory of the estate at $7,900 and was said to be
worth at least $12,000 at the present time. The evidence of Hill
was taken under commission in British Columbia and he stated
that he claimed this property to be his under a verbal agreement
with his brother, the deccased Charles W. Hill, but it is quite
clear that it is, and must be treated as, a part of the estate of the
deceased.

The evidence of Hill shews that in making the division and
apportionment of the residue of the estate he left out of con-
sideration this very large and valuable part of the estate and it is
clear that Hill has not divided and apportioned the whole of the
estate in his hands, and the attempted distribution is manifestly
in bad faith.

In the instrument made by Arthur E. Hill there is a recital
of the concluding part of the paragraph from the will of the
deceased and on the argument counsel contended that under this
provision the intention of the testator was that if Harrison and
Emily Ingraham eventually died leaving no heirs of their bodies
their interest in the residue passed to Hill; or, in other words, that
Harrison and Emily Ingraham if alive on the death of the wife of
the deceased did not take a vested interest in any portion of the
residue.
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1 am of the opinion that the words “‘but should either the said
Alfred Harrison or the said Emily Ingraham die leaving no heirs
of their bodies” are to Le construed as referring only to the death
of these parties during the lifetime of the widow, and on the death
of the widow the said Harrison and Emily Ingrabam being alive
took a vested interest. The instrument of division was evidently
based on a misconeeption of the meaning of this clause of the will.

For these reasons 1 think the appeal should be allowed and
there should be a decree setting aside and declaring to be null
and void the instrument dated December 4, 1917, and an order
for a reference to determine the particulars and value of the
residuary estate and that Hill shall divide and apportion the whole
of the estate Letween himself and the said Harrison and Emily
Ingraham in such proportions as to him shall seem equitable and
prudent in accordance with the terms of the will—such division
and apportionment to be submitted to the Chambers Judge,
sitting as a Court, for approval within 3 months from date, and
the case should be remitted to the Chambers Judge to be further
heard by him sitting as a Court when such division and apportion-
ment is submitted with full power to deal with the same in every
way, as fully as if the case was being tried before him.

The defendant, Hill, should pay the costs of the appeal and
of the action. The further costs of the reference and the hearing
before the Chambers Judge will be in his discretion.

Dryspavg, J.:—1 concur.

Rrrcme, EJ.—1 agree with the opinion of Harris, C".J., and
I am nelined to go further and agree with my brother Mellish,
but 1 prefer not to decide that the will contemplates an equal
division at this stage. The Judge at Chambers will have the new
division and apportionment before him and the report of the
referee. Upon this added material he will hear counsel and be,
1 think, in a better position to deal with the point than I am at
present. 1 think that this question was not fully argued, if it
was argued at all, on the hearing of this appeal. 1 fully agree
with my brother Mellish that the division must be in fact equitable.

I may add that so far as I am concerned it is fortunate for the
trustee that an application has not been made to remove him from
the office of trustee, because the obviously inequitable division
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which he has attempted to make has convinced me that he does not
regard the trust as binding upon his conscience.
MeLLisH,

I agree with all that has been said in the judg-
ment of Harris, C.J., and with the conclusions he has arrived at.

However, I wish to say further that, in my opinion, the
executor and trustee, Hill, has made no apportionment according
to the terms of the will, whether Harrison and Emily Ingraham
take only a life interest or, as I think, an absolute interest in the
(0,000,
The trustee has kept everything for himself and all the beneficiaries

property given them by the will. The residue is valued at

have, in effect, under the so-called apportionment, is the personal
undertaking of the trustee to pay them each $60 a vear for life
secured upon the trustee’s property.

I cannot therefore regard the statement of the trustee in the
document purporting to create such a liability on his part, that in
doing so he is making an apportionment which to him ‘‘seems
equitable and prudent” as being made in good faith.

I am further disposed to think that on a proper interpretation
of the will under discussion the trustee is not given an absolute
discretion to divide the property as he may see fit, or in such a
way as to especially favour himself, even though he might give
the other parties interested shares which would not be considered
“illusory.” I rather think the trustee’s discretion, if he has any,
is fettered by the terms of the will itself, and that he must make an
“equitable,” i.e., primd facie at least, an equal division. Having
regard to the nature of the property to be divided it may be
‘yrudent” that one party should have one portion rather than
another, but I do not think that the testator expected that the
trustee would give, or he empowered to give, the word “equitab e

a meaning beneficial to himself and detrimental to the other
cesluis que trust.

The testator in the first part of the will requests the trustee
“at all times to advise and protect my adopted
children, Alfred Harrison and Emily Ingraham, to the utmost of
his power and according to their necessity;” and the testator
would naturally expect any “discretion” which would be exercised
by him would be in favour of the adopted children rather than in
favour of himself.

Subject to such diseretion, I am disposed to think that the
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testator intended that the residue should be equally divided and
that the trustee should be empowered to make such an equitable
division upon a proper valuation and prudent distribution.

I think the division should be in fact equitable.

If the power reposed in the trustee is carried to any greater
extent he wil be placed in a very undesirable position where
his interest and duty will so confliet that one shrinks from con-
cluding the testator had any such intention. Such a position
would necessarily preclude the exercise of any sound discretion.
And the trustee accepts a duty binding on his conscience. He is
not the mere donee of a power.

Consequently, even if the testator is not to be held as giving
an equal interest to the parties, I think the trustee would be in
a position where his interests necessarily conflict with his duty,
and, considering this, and in view of what he has already done,
if he is not prepared in the proposed scheme to divide the residue
equa ly to the parties entitled, he should retirve; failing which he
should be removed. Passingham v. Sherborn (1846), 9 Beav. 424,
at 436; Babbitt v. llnhlu'll (1875), 26 N.J. Eq. 44; Gower v.
Mainwaring (1750), 2 Ves. Sen. 87, at 89; I'n re O Flanagan and
Ryan's Contract, [1905] 1 1.R. 230, at 284, 285.

Appeal allowed.

THE KING v. THE ONTARIO POWER Co. AND THE TORONTO
POWER Co.

Exchequer Court of Canada, Cassels, J.  December 29, 1919,

DiscoverY AND INSPECTION (§ IV—20)—ADVERSE PARTY—LIMITATION OF
EXAMINATION—RIGHT TO REFUSE TO ANSWER IMPROPER QUESTIONS
An adverse party ean be examined for discovery under the rules of the
Court but the examination must be limited to the issues to be tried
in the action as between the parties. A witness submitting himself
for examination is not bound to answer all questions whether properly
put or not,

AprrLicATION to compel the witness, Clark, the chief engineer
for the Toronto Power Co., to attend for examination at his own
expense. The examination is intended as an examination for
discovery.

The Crown was not notified that this examination was to
take place.

. S. Maclnnes, K.C., and Mr. Robinson, for the Ontario
Power Company.

Mr. McKay, K.C., for the Toronto Power Company.
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Cassers, J.:—The information in this case is filed by His
Majesty on the information of the Attorney-General of Canada.
The defendants are the Ontario Power Company, and the Toronto
Power Company.

The Crown alleges certain claims made by the Toronto Power
(0. against the Ontario Power Co. in respect of power furnished
under the directions of the power controller. The seventh clause
of the information reads, as follows:

7. By indenture made the 28th day of March, 1919, the defendant, the
Toronto Power Company, Limited, assigned, transferred and set over unto
His Majesty The King and his successors in right of the Dominion of Canada
any right or interest the Toronto Power Company, Limited, may have in
or to any claim or elaims, demand or demands, against any and all person or
persons, firm or firms, corporation or corporations, including the defendant,
the Ontario Power Company of Niagara Falls, in respect of the matters in
said Orders-in-Council referred to, and the Attorney-General, in addition
to any other right of action which His Majesty may have against the said
defendant, the Ontario Power Company of Niagara Falls, elaims against said
Company as assignee as aforesaid.

I confess, as I have stated on two or three occasions, that with
this allegation on the pleadings, it is difficult to see why the

Toronto Power Co. should be a party to the action. All their
rights have passed to the Crown. However, it was arranged that
the questions should all stand over to the trial of the action when
the evidence would be forthcoming and the rights of all parties
determined.

The Toronto Power Co. filed a defence to the action. They
make no claim whatever as against the Ontario Power Co. The
sole action so far as the pleadings are concerned is an action be-
tween the Crown as assignees of the claim of the Toronto Power
Co. against the Ontario Power Co.

The Ontario Power Co. issued a subpoena and notice calling
upon the officer of the Toronto Power Co. to submit to examination
for discovery. Clark attended and was examined at considerable
length, but when the questions which he refused to answer were
put to him, on the advice of his counsel he declined to answer as
not being relevant to the issues raised between the defendants.

There is no question but that an adverse party can be examined
under the rules of the Court, but an examination for discovery
must be limited to the issues to be tried in the action as between
the parties.

The rule of the Exchequer Court, No. 154, reads as follows:—

103

CAN.
Ex. C
Tue Kine
¢
Tue
ONTARIO
Power Co,

Toronto
Power Co.

Cassels, J.




104

CAN,
Ex. C.

Tue I\IM.

’l‘m_
ONTARIO

Power Co,

AND
Tur
Toroxto

Powen Co,

Cassels, J.

ALTA.

8. C,

Dominion Law Reports, 51 D.LR.

Any party may, at the trial of an action or issue, use in evidence any part
of the examination for the purposes of discovery of the opposite party; but
the Judge may look at the whole of the examination, and if he is of opinion
that any other part is so connected with the part to be used that the last
mentioned part ought not to be used without such other part, he may direct
such other part to be put in evidence.

Where any departmental or other officer of the Crown, or an officer
of the corporation has been examined for the purposes of discovery, the whole
or any part of the examination may be used as evidence by any party adverse
in interest to the Crown or corporation; and if a part only be used, the Crown
or corporation may put in and use the inder of the ination of the
officer, or any part thereof, as evidence on the part of the Crown or of the
corporation.

I may mention the Crown, the informant, in the action were
not notified of the examination. How can this evidence be utilized
at the trial as against the Crown who are the parties suing as
assignees of the Toronto Power Co.? Of what relevancy can it be
as between the Ontario Power Co. and the Toronto Power Co. at
the trial, the Toronto Power C'o, making no claim whatever as
against the Ontario Power Co.?

It is said that because the Toronto Power Co. submitted their
officer to examination they are estopped from raising this question.
The argument is that where a defendant appears in an action, he
is estopped from disputing the jurisdiction of the Court. In that
case he attorns to the jurisdiction of the Court. It is an entirely
different question to say that because he submits for examination
for discovery that therefore when a question is asked not open to
the examining party that because he has submitted to examination
he is bound to answer all questions whether they are questions
properly put or not.

I would refer to the late case of Aktiengesellschaft fiir Autogene
Aluminium Schweissung v. London Aluminium Company, Lid.,
[1919] 2 Ch. D. 67. See the language of Swinfen Eady, M.R., at
page 76. There, of course, the examination was by interrogatory,
but this can in no way affect the prineiple.

Judgment aceordingly.
REX v. PETERSON.
Alberta Supreme Court, Simmons, J.  February 9, 1920.

ANIMALS (§ 1D—35)—A1 LARGE—MEANING OF,
Animals in charge of a herdsman are not “‘at large” within the meaning
of 4 Geo. V., 1913 (Alta. 2nd Sess.), ch, 27, as amended by 9 Geo. V

1919 (Alia.), ch. 4, see. 37.—An Aet for restraining Dangerous ‘and
Mischievous Animals,
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ArpeaL from the conviction of a magistrate, for unlawfully
permitting animals to run at large in an unorganized distriet.
Conviction quashed.

W. F. W. Lent, for plaintiff; . F. H. Long, for defendant.

Siumons, J. - —The defendant was convieted before a magistrate
at Brooks, in the Province of Alberta, on January 24, 1920, for
unlawfully permitting and allowing a number of sheep to run at
large in unorganized territory and prohibited area, contrary to
sec. 8, 4 Geo. V., 1913 (Alta. 2nd Sess.), ch. 27, as amended in 9
Geo. V., 1919, ch. 4, sec. 37, which section provides:—

8, The Minister of Agrieulture may by order published in the Alberta
Gazette prohibit in any specified area in such order defined (no part of which
shall be within a municipal distriet) the running at large of any live stock
in greater numbers than one hundred head of eattle or horses or five hundred
sheep, or a proper proportionate number of any two or three such classes, for
every one hundred and sixty acres of land owned or oceupied by the owner
of such live stock within the area so defined I

(

ry such order upon
its publication as aforesaid shall unless and until repealed by subsequent order
published in like manner be of the same foree and effect as if enacted by the
Legislature of the Provinee, and any violation thereof shall be an offence
punishable on summary convietion by a penalty not exceeding $100.00 and
costs for each offence,

By an order-in-council dated August 18, 1919, the certain

areas were preseribed as prohibited areas within said sec. 8. It
is admitted that the band of sheep in question were in charge of
a herdsman within the prohibited area, and counsel for the defend-
ant. submitted on behalf of the defendant that the animals were
not running at large within the meaning of the said sec.

The Act in question does not give an interpretation of the term
“running at large.” The Stray Animals Ordinance, being ch.
80 of the NW.T. Ords., 1911, interprets the expression “run at
large” as follows (sec. 2):

The expression “run at large” or “running at large” means without being
under eontrol of the owner, either by heing in direct or continuous charge of
a herder, or by confinement within any building or other enclosure or fence
whether same be lawful or not.

Ch. 81 of the NNW.T. Ords., 1911, in an Aet cited as “The
Herd Ordinance,” gives the same interpretation to the expression

“run at large” or “running at large.
These two Acts are dealing with cognated subjects, and in
which statutory interpretation has been given to these two

expressions.

Rex
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There is nothing in the Act in question repugnant to that
interpretation, and in view of this it seems to me that the Legis-
lature must have intended that the interpretation already given
to these expressions should apply to the Act in question. In
the result then there was no ground for the charge that was
preferred against the defendant. The evidence adduced for the
prosecution established that the animals were in the charge of a
herdsman. There was, therefore, no evdence upon which the
magistrate could make a convietion, and that is equivalent to
finding that the magistrate had no jurisdiction under the Act
in question. The conviction will therefore be quashed.

8o far as I am informed, it is the first time this question has
been raised in the Courts of the Province and it is a complaint
laid under the recent amendment of the Act, and I do not think
it is a case where costs should be given against the complainant
or the Crown.

The order will be then, that the convietion be quashed without
costs and the magistrate and complainant given the usual protec-
tion from further action, and the deposit of $25 paid by the
complainant, pursuant to this complaint, returned to the com-
plainant’s solicitor, Mr. Long, as well as the fine and costs.

Judgment accordingly.

THE KING v. PILON.
Quebec Court of Special Sessions of the Peace, Hazin, J. February 8, 1920

Gaming (§ T—1a)—GAMBLING MACHINE—WHAT constiTuTEs—ELECTRIC
AMUSEMENT MACHINE,

An eleetric amusement machine which is placed in a public place to be
played by inexperienced persons, absolutely ignorant of its mechanism
and having no idea of electricity, by which the operator deposits a coin
in the mnrfxine which the machine keeps if the operator loses, is a gambling
machine within the meaning of see. 235 of the Criminal Code, although
after long practice it is possible to acquire skill in operating such machine.

TriaL of accused on a charge of keeping a common betting
house, and with having kept in a place under his control a gambling
machine.

HaziN, J.:—The accused was tried before me on an indictment

containing the following counts:

It is presented upon oath that Joseph Pilon on October 29, 1919, at the
City of Montreal, kept a common betting house at No. 283 of 8t. Lawrence
Boulevard. And it is presented upon oath that Pilon on October 29, 1919,
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at the City of Montreal kept a common gaming house at No. 283 of said
St. Lawrence Boulevard.

It is presented upon oath, that at the City of Montreal, District of
Montreal, on October 29, 1919, Joseph Pilon used and knowingly allowed
parts of premises under his control, to wit: 283 St. Lawrence Boulevard, to be
used for the purpose of recording or registering bets, wagers, or selling pools;
also kept, or employed, or knowingly allowed to be kept, exhibited, employed
in any part of premises under his control, to wit, in house 283 St. Lawrence
Boulevard, devices or apparatus for the purpose of recording bets, wagers
or selling pools, or gambling, wagering or betting machines.

The charges under these heads are drawn from secs. 226-227
and sub-secs. (a) and (b) of sec. 235 of the Cr. Code.

The proof shews that on October 29, 1019, the accused was
the oceupier of the premises mentioned in the indictment, and
that he kept, exposed and emploved an apparatus or device
produced in Court, and ecalled “Canadian Eleetro Magnetic
Amusement Machine.”

As the name indicates, it is an electrical apparatus, which is
operated by 4 persons. FEach of these 4 persons inserts in the
machine a piece of Canadian money of the value of 10 cents,
and the insertion of these 4 pieces of money starts the electrie
current which produces the phenomenon of advancing the 4 metallic
horses affixed to the apparatus; these 4 horses have the same
starting point, and have to run the same distance in a determined
time. The operator who succeeds in bringing in his horse first
to the point determined will receive 2 of the coins deposited, which
the machine will pay out to him automatically. 1t is the same for
the second winner,

What would happen if 3, or even 4, succeed” Do they divide
the money in 3 if 3 have succeeded, or in 4 if 4 have succeeded?
The evidence does not say. However that may be, the point
is of no importance, the apparatus having only 4 coins to pay,
and the 4 coins are paid when 2 horses reach the goal; only the
operators are interested in determining in what manner the
division will be made in case of 3 or 4 winning.

On the other hand, if only one operator wins, the apparatus will
keep 2 of the coins, that is, 20 cents, and if all fail, the apparatus
will keep all the money wagered, that is, 40 cents; in both cases
for the benefit of the proprietor.

Now, is the object of this apparatus a gaming contract, or a
bet? Mignault, in his work on Canadian Civil Law, says on
page 315 of vol. 8:—
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The Civil Code does not define a gaming contract or a bet. Baudry
Lacantinerie gives the following definition, which we may accept :—"Gaming
is an agreement by which each player, in case he loses, obliges himself to pay
to the winner a certain sum of money or other consideration, which forms
what we call the wager of the parties. A bet is an agreement entered into
between two persons who disagree on any subjeet, by which each of them
oblige themselves, if his opinion is illfounded, to pay to the other a certain
gum or thing agreed upon.”

The same author makes a distinetion between gaming and a bet, in
considering the viewpoint from which the parties approach the final event
on which the agreement depends, If these parties are to play an active role
in the event; that is to say, if the one of them who shall be the author of the
event is to be the winner, there is gaming; on the contrary, if the event be
independent of the will and actions of the parties, there is a bet.

Applying these ideas to the ease which 1 have to consider, it
seems evident that the object of the apparatus produced in this
case is for gaming, and not for betting. It seems to me also
evident, that there is gaming only between the operators of this
apparatus.

As to the proprietor he wagers nothing. He does not oblige
himself to pay to any other person any sum of money or any
determined object, and the operation of the apparatus does not
entail any alea, does not entail any risk on his part; and risk is
the very essence of gaming or betting.

Now, as to the operators there is no bet between them, because
they play an active role in attaining the object on which the
agreement depends, but there is between them a gaming contract
in virtue of which each risks 10 cents with the expectation of gaining
20 of the 40 cents placed in the machine by the 4 operators.

Is this operation specially prohibited by the Cr. Code?

The game in itself is not immoral or condemnable; it hecomes
s0 only by its abuse, made through the undue enthusiasm when
the players are interested on a monetary basis, and look upon it
as a means of gain and speculation.

It is true that civil law refuses to sanction gaming and wagering
by denying to players and wagerers right of action either to recover
or restore the money or any other thing claimed under a gaming
contract or a bet, but this does not mean that the game is thereby
criminal.

Civil law makes an exception (art. 1928 C.C. (Que.) ) “in
favour of exercises for promoting skill in the use of arms and of
horse and foot races, and other lawful games which require
bodily activity or address.”
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Further, the Cr. Code does not prohibit the game itself, whether
it be a game of chance or a mixed game of chance and skill; it
prohibits the game only when it is played in a common gaming
house.

Two kinds of houses are considered in sec. 226: 1st.—That
which is kept by a person for gain from the game which is therein
played. 2nd.—That where one or more of the players derives a
gain by means of a bank or by reason of the fact that the chances
in the game are more favourable to them than to the other players.

But these houses are only those in which games of chance, or
games of mixed chanee and skill are played.

Our Cr. Code does not define these kind of games. One can
easily form an idea as to what is a game ol chance, but it is not so
easy to define what is a game of both chance and skill.

However this may be, the question of determining if a game
is one of skill or one of chance, or a mixed game of chance and
skill, is a question of fact which is left to the appreciation of the
jury.

Now, what is the proof made in regard to the apparatus
produced in this case?

It is very simple to appreciate. The Crown only has heard
witnesses, who call themselves electrical experts, and they are
unanimous in saying that the game in question is not a game of
chance, or a mixed game of chance and skill. They maintain
that the game is one of pure skill.

If this be the case, the house in which this game is playved
would not be considered as a common gaming-house, because,
in spite of the gain that the proprietor might derive from the game,
he does not derive such gain from a game of chance or from a
mixed game of chance and skill,

No doubt the opinions of the experts mayv have considerable
weight, and it is the duty of the presiding Judge to ecarefully consider
them. But again, these opinions must not Le contrary to logie or
to common sense. In the present case, the witnesses compare
this apparatus to a telegraphic instrument. There is some
affinity between the two in this sense, that in both cases the
operator presses upon a lever or key to establish a certain electrie
current. The telegraph operator, by holding this current for
either a long or a short time, obtains a long or short connection,
which may form different signals.
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It is this operation which transmits 2 The
can be transmitted with more or less regularity or more or k-sq
dexterity according to the skill of the operator.

The telegraph operator, we cannot deny, follows a trade,

an art, if we wish to call it so, and this art can be exercised by
him only after certain practice and certain study.
. What is the time necessary to turn out an able, experienced
operator? The time will be more or less aceording to the aptitude
of the subject but it necessarily follows that, during a certain
time, the apprentice will be unable to handle the instrument
at all, and that a further time must elapse before he can handle
it skilfully. How many are there here present who would attempt
to send a telegraph message? What telegraph company would
take into ‘ts employment for the transmission of messages a man
who has no notion or idea of telegraphy?

The same remarks evidently apply to the apparatus before us.
Just as the telegraph operator, the one who operates this apparatus
is perhaps not held to have made special study in electricity, but
I cannot admit that the first comer could skilfully operate it without
studying it, understanding its mechanism, and without serious
practice. And if 1 have well understood the working of this
apparatus, I find that it entails a certain difficulty which we
do not encounter in the telegraphic instrument.

The telegraph operator has definite rules for the working of
his instrument. One of these consists in pressing down a lever
until the electric current is started. 1t is not thus in the apparatus
now before us; in pressing the lever or the key to the point of con-
nection the operator closes the current; he also closes the current
if he holds the key stationary at the point where the contact should
be made. The manipulation of this key will produce the alter-
native current, in which the potentiality and the power change
rapid y and periodically, and this current produces in its turn the
magnetic effect, the phenomonen, which advances the horse.

Is it possible to manipulate this key in such a manner as to
obtain with each pressure a certain determined effect? 1 do not
think so. In any case, the dexterity or skill necessary to success
ig acquired only by study and practice.

The expert witnesses heard in this case say nothing of the length
of time necessary for this study or practice. It seems evident
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that they have taken as granted, that the apparatus in question
will be played by persons who are familiar with its working, by
those who have studied and practised the game, and have become
skilful in playing it. But that is not what the inventor had in view
when he made his machine.

The machine is to be placed generally in public places, such as
stores, hotels, ete. It will be played by inexperienced persons,
absolutely ignorant of its mechanism, having no idea of electricity,
even ignoring how to operate the key which produces the move-
ment necessary to carry the horse to the finishing point.

For persons of this class, the game can not be considered as a
game of skill. The game will be played by them mechanically,
without any exercise of their faculties. For them the game will
be entirely one of chance.

Can it be anything but a game of pure chance? Yes, if we
believe the witnesses, but it would cease to be such only after long
practice and study. During the time of this practice and study,
the duration of which would be problematical, and, as to its
duration, dependent on the aptitude of the subjects who wished
to undertake it, it would always be a game of chance for the player.
And, what are the means for practice and study upon which the
public may count? There is no one to inform him in regard to the
construction of the apparatus, its mechanism, or working. The
game alone would teach him. But he has to pay to play, and
what length of time and what amount of money his learning,
experience and skill will cost him, is not determined.

It is, at least, on all this that the proprietor of the machine
depends in getting his profits out of it.

I go further; I believe that this game will always depend upon
an element of chance. It is contrary to all reason to believe
that the public generally will make a study and a practice of this
game in order to use it as a relaxation or an exercise.

There s another point to be decided. The indictment alleges
that the accused kept, exposed, employed, or knowingly allowed
to be kept, exposed or employed, in a certain part of a house
under his control, a gambling machine. This count is taken under
of the Cr. Code as amended by 31 Ceo. V., 1913, ch, 13,

sec.
sec. 13,
What then, is gambling? We find this definition in Bouvier's
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Law Dictionary, Rawles, 3rd ed.: “To engage in unlawful play,
to play games for stakes or bet in them. It is the most apt word
to express these ideas.”

And Wharton's Law Lexicon, 12th ed., page 389: “The playing
of any game of chance, as cards, dice, ete., for money, or money’s
worth.”

If it sufficed to add to the word “gambling” as defined by
these authors, the word “machine,” in order to know what is a
gambling machine under sec. 235, the difficult. would soon be
overcome. A gambling machine would be one used to play for a
wager. But, as 1 have said previously, games, even those of
chance or of mixed chance and skill, are not necessarily those
forbidden under the Cr. Code.

So, the game of poker, whatever may be wagered upon it, is
not a erime; it would be a crime only if the game were played in a
house used to play games of chance or games of mixed chance and
skill contrary to the provisions of sec. 226 Cr. Code.

It is therefore necessary to determine if the apparatus in this
case constitutes a game covered by sec. 226,

The constituting elements of the offence referred to under
sec. 235 differ from those under sec. 226. In order that there
be an offence under the terms of see. 226 it is necessary, among
other things, that the games played be p'ayed in a house held or
used for the playing of games of chance or mixed games of chance
and skill, and that these games be played for gain; it is only in
these cases that they are unlawful.

It is not the same with sec. 235 which calls it an offence when
a person keeps, exposes, or employs or permits to be kept, exposed
or employed in any part of his establishment, any gambling
machine.

And 1 consider as a gambling machine any machine which
operates the class of game referred to in see. 226, because the
machine then plays an unlawful game.

Sec. 226, par. (b), sub-par. (2), Cr. Code, declares unlawful
“any game is played the chances of which are not alike favourable
to all the players, including among the players the banker or
other person by whom the game is managed.”

There is, therefore, no question of a game of chance or a game
of mixed chance and skill; the law includes all games, even those
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of skill when the chances are not alike favourable to all the
players.

It must not be said that the law refers to a game in which the
chances of being the winner are equal to all the players; it is evident
that the chances are those of gaining the stake, or wager, since
the winner may be one who does not necessarily take part in the
game, that is, the banker, or other person by whom the game is
managed,

If, therefore, even games of skill in which the chances are not
alike favourable to all the players are unlawful when they are
played in a house which is kept for the purpose of playing games
of chance, or mixed games of chance and skill, the apparatus used
to play such a game replaces and plays a similar part to the
house and is also prohibited.

Now, we know that 4 players take part in the game, and their
bet is of 10 cents each. On the other hand, what role does the
apparatus play in attaining the object aimed at by the players?

Nothing whatever but pocketing the wager of the loser, of the
unlucky player. The proprictor of the apparatus, therefore, the
person by whom the game is managed, makes no wager, and runs
no risk. He gives nothing if the players win, and he keeps all
if the players do not win

The chances of the game, therefore, are much more favourable
to him than to the players. In fact, they are all in his favour.

The principle of this game, therefore, violates the provisions
of the Cr. Code, that is sub-par. (2) of par. (b) of see, 226, and
I have no hesitation in considering the apparatus as being one
of those referred to in par. (b) of see, 235.

The defence have compared this apparatus to another which
has already Leen the subject of a decision rendered by myself
on December 16, 1916, namely the “Clown.”  There i no simi-
larity in the 2 machines, or in attaining the object aimed
at by the players.

At a first glance, one understands the operation of the “Clown.”
The player knows what he has to do to win, and if he is skilful
enough he will win. 1 do not pretend the game is an easy one,
but the difficulties in working it do not change its nature. In
the “Clown,” in contrast to “The Canadian Electro Magnetic

8§—51 p.L.R.
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Amusement Machine,” the proprietor wagers. The wager is a
double one, at times a quadruple one to that placed by the player,
and that no doubt is to equalise the chances on account of the
difficulties of the game. In the “Clown,” the chances seem to be
as favourable to the player as to the proprietor of the machine.
In any event this is what the proof shews.

The defence has also maintained that the gain made by the
proprietor of the apparatus is not unlawful, that it is simply a
lawful compensation for the use of the apparatus, the cost of the
electricity, ete.

11 this is so the proprietor of a house who is paid by persons who
frequent it to play games of chance, or mixed games of chance
and sk 11, may also, with equal reason, maintain that the money
wh'ch he receives from the players is given for the use of his
house, his light, his heating, the use of his instruments for gaming,
ete. This pretension is evidently ill-founded.

The defence has also compared this with the case of the pro-
prietor of a hall where games are played, on payment of a deter-
mined sum, such as billiards, pool, and bowling. There is a
notable difference between the two. In the first place there is a
gaming contract, and in the second place there is simply amusement
and recreation.

The game played upon this apparatus would also be one of
simple recreation if the players were called upon to pay the sum
of 10 cents for recreation alone, without any hope of gain.

The accused is found guilty of keeping a common gaming-
house, and also of having kept, exposed or employed in a place
under his contro! a gambling machine.

Judgment accordingly.

Re LUNNESS.

Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., Riddell’
Latchford and Middleton, JJ. November 28, 1919.

Winis (§ 11T E-—106)—DISTRIBUTION OF PROPERTY AMONG CHILDREN
DisposITION OF “PROPERTY SITUATED IN ONTARIO'—TESTATOR
DOMICILED THERE—SHARES OF DoMINION RAILWAY 8TOCK—SITUS
OF INCORPOREAL PROPERTY.

The will of the testator, who died having his domicile in Ontario, and
which disposed of his “property situated in Ontario” held to refer only to
his real property, as incorporeal property ean have no situs, and it could

not be assumed that the maxim mobilia sequuntur personam, applied.
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Momion by William T. Worthy, surviving executor of the will
of James Lunness, deceased, for the advice and direction of the
Court on the proper construction and interpretation of the will
of the deceased, with reference to certain questions set out below.

The will, omitting formal parts, was as follows:

This is the last will and testament of me, Joseph Lunness, of the
city of Toronto, in the county of York, drover, made this fourth
day of March in the year of our Lord one thousand nine hundred
and fifteen.

1. 1 revoke all wills or other testamentary dispositions by me
at any time heretofore made and declare this only to be and
contain my last will and testament.

2. I direct all my just debts, funeral and testamentary expenses,
to be paid and satisfied by my executors and trustees hereinafter
mentioned as soon as conveniently may be after my decease.

3. 1 bequeath to my wife Mary Lunness all my furniture
books pictures provisions and all my other household effects for
her own absolute use.

4. I devise and bequeath to each of my daughters Annie L.
Jackson, Beatrice Sophia Webster, and Jessie C. Johnston two
hundred and fifty shares of stock in the Canadian Pacific Railway
Company and to my son Joseph Readman Lunness fifty shares
of stock in the Canadian Pacific Railway Company such stock to
be transferred to my said children within six months after my
decease.

5. 1 devise and bequeath the sum of one thousand dollars to be
paid free of legacy duty to each of the six sons of my sister Sophia
Worthy; should any of my said nephews predecease me the share
which would have gone to such deceased nephew shall go and
belong to his brothers in equal shares.

6. 1 devise and bequeath the sum of one thousand dollars to
be paid free of legacy duty to each of the four children of my nephew
the late William J. Lunness; should any of said children pre-
decease me the share which would have gone to such child shall
go and belong to the survivors in equal shares.

7. I devise and bequeath all my real estate of every kind and
all my personal estate and effects whatsoever not otherwise
disposed of by this my will unto my executors and trustees here-
inafter named and the survivor of them and his successors their
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and each of their heirs executors and administrators respectively
according to the nature thereof, upon the following trusts:—

(1) To pay the taxes and insurance and keep in a reasonable
state of repair for the use of my wife during her natural life my
dwelling-house in the township of Etobicoke near Long Branch,
and the lands appertaining to and now used in connection with
same.

And to pay to my said wife free of all legacy duty and income
tax if any an annuity of one thousand dollars per annum payable
quarterly the first payment thereof to be made at the expiration
of one month after my death.

The said provisions heretofore made for the benefit of my said
wife shall be accepted by her in lieu of all claims which she might
have against my estate for dower.

(2) After providing for the bequests hereinbefore set forth in
this my will to sell and dispose of any or all of my property situated
in the Province of Ontario at any time in their discretion within
ten years from the date of my decease and to divide the proceeds
thereof equally amongst my three daughters Annie Lunness
Jackson, Beatrice Sophia Webster, and Jessie C. Johnston; and
after the expiration of five years after my decease to sell and
dispose of all my property situated in the Provinces of Saskat-
chewan and Alberta and to divide the proceeds thereof equally
amongst my four children Annie Lunness Jackson, Beatrice
Sophia Webster, Joseph Readman Lunness, and Jessie C. Johnston.

Provided always that if any child of mine shall die in my
lifetime leaving a child or children who shall survive me then in
every such case the last mwentioned child or children shall take and
if more than one, equally between them, the share which his her
or their parent would have taken of my said estate if such parent
had survived me and if any of my said children shall die without
issue then the share or shares which should have gone to such
deceased child shall be divided equally amongst my said children
share and share alike.

(3) That until the said partial division of my said estate takes
place my executors shall after making payment of the legacies
hereinbefore provided for and making the advances and payments
to or for the benefit of my said wife pay the balance of the income
derived from my said estate equally amongst my said four children.
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(4) My said executors and trustees shall assume my interest in
the firm heretofore carried on by me and my partners under the
name and style of “Lunness Rogers and Halligan” and carry on
the same as it was carried on in my lifetime and if they deem it
advisable in their discretion they may appoint my son to look
after the interest of my said estate in the said business paying to
him such salary as they may deem reasonable and all share or
profit received from the said business shall be divided equally
amwongst my said four children.

(5) After the death of my said wife the said real estate which
was retained for her benefit and the balance of my property real
and personal shall be sold and divided equally among my said
children as hereinbefore set forth,

(6) 1 give my executors and trustees full power and authority
to sell call in and convert into moneys all my real and personal
estate and to execute conveyances thereof and from time to time
to change any investments and to re-invest the moneys belonging to
my estate in any investments authorised by lLiw for executors
to invest money in.

I nominate and appoint my nephew William T. Worthy, of the
city of Toronto, salesman, any my son-in-law Sidney C'. Johnston,
of the said city of Toronto, to be the executors and trustees of
this my last will and testament.

R. U. McPherson, for the executor,

R. McKay, K.C., for J. R. Lunness, the son of the testator.

T. R. Ferguson, for the daughters of the testator,

The judgmentappealed from isas follows:—The testator, Joseph
Lunness, made his will in the Provinee of Ontario, bearing date the
4th March, 1915, and died on the 3rd November following, when
temporarily absent therefrom. Letters probate were granted
to his nephew, William T. Worthy, and his son-in-law, Sidney C.
Johnston, the executors therein named. The latter died on the
23rd November, 1918, and the widow of the testator on the 5th
May, 1919.

The estate was of about $300,000 in value, of which, roughly
speaking, $240,000 has been administered, and the accounts in
connection therewith were passed on the 23rd December, 1018,

It comprised, amongst other things: real estate in Ontario of
about $8,600 in value, being the dwelling-house of the testator
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in his lifetine and the lands appertaining thereto; real estate in
Alberta, valued in the inventory filed upon application for probate
at $5,000, and in Saskatchewan at $40,000. There were also
1,101 shares of Canadian Pacific Railway Company stock; and
7 shares of Minneapolis St. Paul and Sault Railroad Company
stock. In addition, there were household goods and furniture,
farming implerents, an interest in the firm of Lunness Rogers
& Halligan, son e horses, cattle, sheep and swine, and farm produce,
and some notes, mortgages, and cash in bank.

In the earlier clauses of the will there is a direction for the
payment of debts, funeral and testamentary expenses, a bequest
to his wife of the furniture, books, pictures, provisions, and
houschold effects, a bequest to each of his daughters, Annie L.
Jackson, Beatrice Sophin Webster, and Jessie C. Johnston, of
250 shares of the Canadian Pacific Railway Company stock, and
to his son, Joseph Readman Lunness, of 50 shares thereof, to be
transferred to them within six months after the testator’s deceuse,
and a bequest of the sum of $1,000 to each of the six sons of his
sister Sophia Worthy and of $1,000 to each of the four children of
his nephew, William J. Lunness, deceased. Other clauses are as
follows -

[The lewrned Judge then quoted clause 7, with all its sub-
clauses, as set out above.]

By agreenent of the members of the family interested, all of
whom are adults, an arrangement, it is said, was made by which
the annuity to the widow was increased and paid to her till the
time of her death.

The surviving executor upon this motion desires the advice
and direction of the Court on the proper construction and inter-
pretation of the will, with reference to certain questions as
follows:—

“Q. 1. Is stock of the Canadian Pacific Railway Company
property in Ontario or in Saskatchewan or in Alberta, or in any
of them, within the meaning of sub-clause 2 of clause 7 of the
will?”

The certificates for the shares of the Canadian Pacific Railway
Company stock had been placed by the testator in his lifetime
in a box in a safety deposit vault, in the Province of Ontario, and
were there at the time of his death.
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It is argued on the one hand, on behalf of the three daughters,
Annie Lunness Jackson, Beatrice 8. Webster, and Jessie C.
Johnston, that the word “property” in sub-clause 2 of clause 7 is
wide enough to include and does include the said shares of stock,
which are therefore claimed by them. On the other hand it is
argued on behalf of the son, Joseph Readinan Lunness, that in
the first place the word “property,” particularly when modified
or limited by the associated word “situated,” has application only
to real estate in Ontario, and in the next place that the shares of
the Canadian Pacific Railway Company, whose head office is at
the city of Montreal, in the Province of Quebee, cannot be said
to be property in any other Provinee in the Dominion of Canada,

In many of the cases dealing with wills, in which the scope of
the word “property " was in question, the point often was whether
it covered real estate at all or was simply a term used with reference
to personal estate. The word “property ™ is one of wide scope.

In Jarman on Wills, 6th ed., vol. 1, p. 990, the learned text-
writer puts the matter broadly thus:

“If a testator gives all his ‘estate,’ or all his ‘property,’ these
words will primd facie carry his real estate, for they are sufficient
to include both real and personal estate.”

And again at p. 999

““Property’ is a word of almost, if not quite, as strong operation
as the word ‘estate.” But a testator may shew by the context
that he uses the word ‘estate’ or ‘property ’ in a restricted meaning.
Thus if he disposes of his ‘personal estate and property,’ or
‘personal property, estate and effects,” the word ‘personal’ will
as a general rule override the whole.”

In Halsbury's Laws of England, vol. 28, para. 1332, pp. 711,
712, note (g), it is said:—

“In gifts such as a gift of ‘my property’ the words primd facie
include the testator's real and personal estate and the whole
of the testator's interest therein (Doe d. Wall v. Langlands
(1811), 14 East 370).”

In the present will there are no words indicating that the
word “property” is restricted in any way unless it can be said
that the word “situated” has that effect. It is argued that that
word is applicable to real estate, and cannot properly be used with
reference to personal estate, and that in consequence, when
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associated in the clause in question with the word “property,”
it necessarily means “real property.”

I cannot think, having regard to the whole will, that the word
“situated” after the word “property” really makes any difference
in the construction to be given to the word “property,” or that
it must be confined to real property only.

In Guthrie v. Walrond (1883), 22 Ch. D. 573, Mr, Justice Fry
points out, at p. 576, that personal property can have a loeality
as well as 1eal property: “Lastly, in the case of Earl of Tyrone v.
Marquis of Waterford (1860), 1 D.F. & J. 613, 625, the Court of
Appeal had to consider the meaning of the expression ‘land and
property’ of the testator in the county of Northumberland, and
it was held that debts due to the testator in respect of .collieries
in the county of Northumberland, passed as property in that
county. The Lord Chancellor, in delivering judgment in that
case, said: ‘The word “property” used in this will appears to
me to have its most extensive signification. Personal property
may have a locality, as we well know from the cases in the books
respecting bona notabilia; and in the late case of Horsfield v. Ashton
(1856), 2 Jur. N.S. 193, Ashton v. Horsfield (1860), 6 Jur. N.S,
355, the House of Lords gave full effect to the doetrine of the
locality of personalty, where the subject of the gift is intelligibly
described."”

I am of opinion, therefore, that the words “property situated”
include all the real and personal property which the testator owned
in the Province of Ontario after providing for the bequests
mentioned.

A number of succession duty eases were cited in support of the
contention that the Canadian Pacific Railway Company stock
could not be said to be property situated in Ontario. In such
cases, however, the decisions turned largely on the special words in
the statutes in question, and the judgments were not altogether
in accord, because the statutes of the different Provinces are not
identical. I am inclined to think they have not much application.

The case of Toronto General Trusts Corporation v. The King
(1919), reported in 35 Times L.R. 450, [1919] A.C. 679, is a
late and interesting one. It was there held that “the rule that
the locality of a mortgage at the time of the creditor’s death is the
place where the mortgage is then found has no application where
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the mortgage has been created or is evidenced by two or more
deeds of collateral value, which are found in different jurisdie-
tions. In such cases regard must be had to other circumstances,
such as the residence of the mortgagee, the place of payment, and
the situation of the mortgaged property.”

Reference mway be made also to Blackwood v. The Queen (1882),
8 App. Cas. 82, at p. 84, as to the legal eficet of the maxim mobilia
sequuntur personam.

I am of the opinion that the Canadian Pacific Railway Com-
pany stock must be taken to be situated in Ontario and covered
by the word “property” in sub-clause 2.

Perhaps 1 should say a word about another matter. The
question in expounding a will is:  “What is the neaning of the
words used by the testator therein?”  An affidavit of Joseph
Lunness was sought to be read on the motion, with a view of
shewing that the testator ordinarily mweant “real estate” when
using the word “property.”  But, if a word in a will is definite,
and not susceptible of doubt, as 1 think in the case of the word
“property,” evidence is inadmissible to shew that it has a different
or restricted mweaning: Dawson v, Higgins, [1900] 2 Ch. 756,
Higgins v. Dawson, [1902] A.C. 1; Jarman on Wills, 6th ed. (1910),
vol. 1, pp. 485 and 506; Wigram's Extrinsic Evidence in Aid
of the Interpretation of Wills, 5th ed. (1914), pp. 11 and 12;
Hawkins on Wills, 2nd ed. (1912), p. 14, 1 therefore, rule out
the evidence offered.

The first question will, therefore, be answered as follows:—

“The stock of the Canadian Pacific Railway Company is
property in Ontario.”

Question 2 is as follows: “Which of the children of the
testator are entitled to the stock of the Canadian Pacific Railway
Company belonging to the said estate, which is disposed of by
sub-clause 2 of elause 7 of the will?”

The snswer is: The testator’s three daughters, Annie Lunness
Jackson, Beatrice Sophin Webster, and Jessie C. Johnston.

The third question is: “Does Joseph Readman Lunness
take any share or interest, and if so what, under sub-clause 2 of
clause 7 of the said will, in the property of the testator situated
within the Province of Ontario?”

It seems to we that, after the partial division of the estate

ONT.
8.C
Re
Lunness




Dosixion Law Rerorrs, {51 D.L.R.

referred to in clause 7, sub-clauses 2 and 3, of the will, there would
be left of the estate in Ontario to be dealt with under clause 7,
sub-clause 5, upon the death of the wife of the testator, the fund
which had been set aside to ereate the annuity in her favour and
the hom estead property.  Apart from the interest which Joseph
Readman Lunness had in the balance of the income hereinbefore
referred to, and that he would take upon the death of his mother,
I am of opinion that he takes no other share or interest in the prop-
erty of the testator situated within the Province of Ontario. All
other property in Ontario belongs equally to his three sisters and
passes to them under clause 7, sub-clause 2, of the will.  Upon the
death of the testator’s widow, sub-clause 5 of clause 7 of the will
applies, and the four children of the testator, nawely, Annie
Lunness Jackson, Beatrice Sophia Webster, Joseph Readman
Lunness, and Jessie (', Johnston, share equally in the residue of the
real and personal property of the testator, the expressions in that
sub-clause, “divided equally” and “as hereinbefore set forth,”
having that meaning.

Question 4 is as follows:  “Provided that.such of the defend-
ants as are entitled to the property mentioned in sub-clause 2 of
clause 7 of the will so agree, (a) may the executors divide such
property in specie among them instead of selling it and dividing
the proceeds?” All the persons interested being sui juris, I am
of opinion that this question should be answered in the affirmative.

“(b) When should the division of such property be made?”
1 am also of opinion that for the same reason it may be made at any
time. Besides, as to the property situated in the Province of
Ontario, and referred to in the first part of sub-clause 2 of clause
7, there is a discretion placed in the hands of the executors as to
the time.

“Q. 5. May the executor divide the property in the Provinces
of Saskatchewan and Alberta, mentioned in sub-clause 2 of clause
7 of the will, among those of the defendants who are entitled
thereto, before the expiration of the period of five years specified
in sub-clause 2?” The parties being sui juris, this question may
be answered in the affirmative.

While the answers to the questions already given dispose of the
substantial matters referred to upon the argument, certain further
questions are asked in the notice of motion, as follows:—
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“6. Are mortgages of lands within Ontario property of the
testator situate in the Province of Ontario within the meaning of
sub-clause 2 of clause 7 of the said will?”

“(a) When such mortgages were held by the testator at the
time of his death?”

“(b) When such mortgages were taken for moneys invested
by the executors?”

“7. Will the lands comprised in either class of mortgages
mentioned in the preceding question, or the proceeds thereof,
be divisible as lands in Ontario under the provisions of the will
after default in payment of the mortgages, and (a) sale of land
under the powers of sale in the mortgages, (L) after such wort-
gages are foreclosed?

“8. If lands in Ontario held by the estate under said mortgages
are sold under the powers of sale in the mortgages or are fore-
closed, how should the proceeds thereof or the lands foreclosed be
divided among the defendants?”’

The material filed is not sufficiently explicit to enable me to
deal with and dispose of some of these. It may be that the parties
interested can now deal with them without further interpretation
of the will or advice. If not, I may be spoken to after vacation,
and after the further material necessary has been supplied

The costs of all parties to the motion thus far will be payable
out of the residuary estate.

The three daughters of the testator appealed from the judg-
ment of SUTHERLAND, J.; and Joseph Readman Lunness, the son,
also appealed from the judgment in so far as it declared that the
shares of the Canadian Pacific Railway Company owned by the
testator were property situated in the Province of Ontario.

T. R. Ferguson, for the three daughters.

R. McKay, K.C., for the son.

R. U. McPherson, for the surviving executor.

Rippery, J.=—The will in question first makes certain
specific bequests, and then devises and bequeaths “all my
real estate of every kind and all my personal estate and effects
whatsoever not otherwise disposed of by this my will” to the
executors and trustees named upon trust:

[The Judge then quoted the six sub-clauses of clause
7 of the will, as above set out.]

Riddell, J
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The specific legacies are paid, and the widow is dead; the four
children of the deceased are all sui juris.

The deceased had in Ontario real estate amounting to over
$8,000 in value; in Alberta, one lot worth about $5,000; and in
Saskatchewan, land worth about $40,000. His domicile at the
time of his death was Ontario; he had lived for some eleven years
near Toronto, and had a place of business in Toronto.

A few years Lefore his death, he had given to his son some
$43,000; at the time of his death he had 1,191 shares of Canadian
Pacific Railway Company stock, the certificates for 219 of which
he had in a safety deposit box in Toronto; and the question on
this appeal is concerning these 219 shares, the daughters claiming
that it is “property situated in the Province of Ontario” within
the meaning of sub-clause 2 of clause 7 above set out, the son
disputing this interpretation.

In the interpretation of wills the Court is not troubled with
many puzzling questions which arise in private international law—
the conflict of laws, as it is called, deals with property from an
entirely different point of view and with an entirely different
object. Ro, too, in cases of taxation of decedents’ estates, the
point of view and the object are wholly different.

In the interpretation of this, as of every other will, we must
place ourselves in the testator's arm-chair and determine from the
language itself, under the circumstances, what he meant—in this
very little assistance can be derived from other wills. If, from
the language employed and the circumstances, the meaning of
the testator can fairly be made out, effect must be given to that
meaning—unless it violates some rule of law-—whatever may
have been the interpretation placed by Courts upon the words of
other wills in the same or similar language.

From an examination of the will as a whole I am satisfied that
“situated in the Province of
Ontario,” he means his real estate. No doubt ‘‘‘property’ is the
most comprehensive of all the terms which ean be used, inasmuch
as it is indicative and deseriptive of every possible interest which
the party can have:” Langdale, M.R., in Jones v. Skinner (1835),
5 L.J.N.S. Ch. 87, 90—and no doubt in a proper case the word
will be so interpreted. But here I cannot think that the testator
thought of his Canadian Pacific Railway Company stock as being

when the testator speaks of property
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“situated” anywhere—*“the expression of situation v e IR
hardly apt for personal estate. 1 do not mean to say that personal
estate 1s not situate somewhere—of course it is—but vou do not
find that word usually used in a will (as) passing personal estate:”
Lindley, L.J., in Hall v. Hall, [1892] 1 Ch. 361, at pp. 363, 364.

I think that in this will the testator, having real estate which
could be and was in every sense situated in the Province of Ontario,
meant that real estate by the expression employed.

The four children then, in my opinion, should divide this stock
equally

The son’s appeal should be allowed; the costs may well be
borne by the fund, as the litigation has arisen from the language
employed by the testator himself

Mimbreron, J.:—Joseph Lunness died on the 3rd November,
1915. His will, bearing date the 4th March, 1915, was duly
admitted to probate. His widow, who survived him, died on the
5th May, 1919,

His estate, according to the inventory submitted upon the
application for probate, amounted to the sum of about $335,000,
comprising among other things: 1,191 shares of stock in the
Canadian Pacific Railway Company, valued at $221,377; lands in
Etobicoke (Ontario), valued at $8,600; lands in Edmonton
(Alberta), valued at $5,000; and lands in Saskatchewan, valued at
$40,000. The remainder of the estate consisted of mortgages,
cash, stocks, and cattle. 4

By his will the testator gave to his widow his furniture
and household effects. He then gave to each of his three
daughters 250 shares of stock in the Canadian Pacific Railway
Company, and to his son 50 shares of the same stock. After
some pecuniary legacies, not now of any importance, he devised
and bequeathed all his real estate and all his personal estate, not
otherwise disposed of by his will, to his executors and trustees
upon trust to allow his widow to occupy his dwelling-house and
lands appertaining thereto during her life, and upon the further
trust to pay her an annuity. Then follow the clauses giving rise
to the pre

[The learned Judge quoted sub-clauses 2, 3, 4, and 5 of clause

ssent difficulties:

7 of the will, as above set out.]

The daughters contend that, under the provisions of the will

LunNess
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above quoted, the stock of the Canadian Pacific Railway Company
is to be regarded as situated within the Province of Ontario, and
that the proceeds of it, as well as the proceeds of the residence, are
divisible among them. The son contends that the second sub-
clause above quoted applies only, so far as the provision in favour
of the daughters is concerned, to property situated within Ontario
in & narrower sense, and is confined to realty within Ontario other
than that set apart for the benefit of the widow during her life-
time; and that, upon the death of the widow, this real estate and
all the testator’s personal property, save that specifically be-
queathed, is divisible among the four children equally.

Mr. Justice Sutherland, in a very carefully considered judg-
ment, has concluded that the Canadian Pacific Railway Company
stock is property situated within Ontario, and is therefore divisible
among the daughters to the exclusion of the son, but that the
proceeds of the residence fall under clause 4, and are divisible
among the four children. The son and daughters both appeal
from the portions of the judgment adverse to their respective
contentions.

I have come to the eonclusion that the appeal of the son should
be allowed and the appeal of the daughters should be dismissed.

As I understand the will, the intention of the testator was that
the great bulk of his estate should be divisible upon the death of
his wife He does not set apart a fund for the purpose of securing
to her the annuity, but until she dies the bulk of the estate is to
remain intact.

It is common ground that the testator was on most affectionate
terms with all the members of his family, and that he had conferred
some benefits upon his son. There is some conflict as to the extent
of these benefits so conferred, but there is nothing to lead one to
suppose that he intended to discriminate against the son beyond
what was necessary to produce a condition of equality, having
regard to the transactions which had taken place during his life-
time. This is the probable explanation for the greater benefits
conferred upon the daughters by the clause dealing with the
partial distribution of the Canadian Pacific Railway Company
stock held by him.

It is, I think, erroneous to assume that the effect of sub-clause
2 is, that the testator intended to classify all his property as being




_— - W w

- ew "W v -

51 D.LR. Dominion Law Rerorts.

situated either in the Province of Ontario or in the Provinees of
Saskatchewan and Alberta. He might have owned real estate
within the Province of Quebee, and it clearly was not his intention
that he should die intestate as to any part of his property. The
devise to his executors and trustees is expressed in the widest
possible terms. The true significance of sub-clause 2 is, as I think,
to provide for a minor benefit to the daughters by permitting them
to receive, at what he evidently thought was a comparatively
early date, the proceeds of the property situate within Ontario.
This I take to be realty, not because I attribute any narrow
meaning to the word “property,” but beeause the testator speaks
here of property situated in Ontario. This word “situated” is
properly used only in connection with realty: see the judgment of
Lord Justice Lindley in Hall v. Hall, [1892] 1 Ch. 361, where,
dealing with a gift of “effects wheresoever the same may be
situate,” he says (pp. 363, 364): “The expression of situation,
‘wheresoever the same may be situate,’ is hardly apt for personal
estate. I do not mean to say that personal estate is not situate
somewhere—of course it is—but you do not find that word usually
used in a will passing personal estate.”

The “property” situated in the Provinces of Saskatchewan
and Alberta, which is to be divided among the four children, I
take to mean the realty situated in these Provinees. It may also
well include the cattle and farm implements owned in connection
with the ranch; concerning these no question has been asked, and
I express no opinion.

The third sub-clause speaks of the division authorised by the
second clause as a “partial division of my estate,” and provides
that the balance of the income is to be equally divided amongst the
four children. This, I think, again points to the fact that the
great bulk of the estate is yet to remain in the hands of the execu-
tors.

The fourth sub-clause, authorising the continuance of the
business, is again followed by the same provision, “all share or
profit received from the said business shall be divided equally
amongst my said four children.”

The fifth sub-clause, which, as I have already said, is, I think,
the main provision of the will, provides that, after the death of the
wife, the “real estate which was retained for her benefit and the
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balance of my property real and personal shall be sold and divided
equally among my said children as hereinbefore set forth.” I
can attribute no meaning to these words other than an intention
that the proceeds of all of this property shall be divided equally
among the testator’s children as hereinbefore set forth.

Much was said upon the argument as to the effect to be given
to the words “as hereinbefore set forth.” I do not think that the
testator intended these to conflict with the word “equally,” just
as I would find in the proviso at the end of sub-clause 2 an explana-
tion of their use. That proviso is, “that if any child of mine shall
die in my lifetime leaving a child or children who shall survive me
then in every such case the last mentioned child or children shall
take and if more than one, equally between them, the share which
his her or their parent would have taken of my said estate if such
parent had survived me and if any of my said children shall die
without issue then the share or shares which should have gone to
such deceased child shall be divided equally amongst my. said
children share and share alike.”

Throughout the will there is a clear distinction between the
daughters, who are only referred to as a class once, and the
four children, who are referred to in almost every clause. Had the
testator intended any particular property to be divided among
his daughters, he would have said so, and not referred to them as
his “children.”  Where he intended the four to share, he invariably
used the word “children.”

Underlying the argument made on behalf of the daughters is,
I think, the fallacious assumption that incorporeal property must
be deemred to have a situs. That argument was based almost
entirely upon the maxim “mobilia sequuntur personam” That
naxim is used as a convenient statenent of the rule of private
international law with reference to the descent of personal property.
The law of the domicile, the personal law, is to apply to those who
take upon the death of the testator. In the sane connection a
situs is attributed to things that cannot have any real situs.
Here the testator, when he used the word “situated,” intended
to use that word in the sense in which it is used and understood
by ordinary people, equivalent to “located” or “placed with
regard to its surroundings.” The idea of a situs attributable
to an incorporeal thing probably never crossed his mind, and it is




51 D.LR. Dominiox Law Reronrts,

as fallacious to me to suggest that he thought that the Canadian
Pacific Railway Company stock was situated in Ontario, because
perchance the script was in his strong box in Toronto, as to suggest
that he regarded this stock us having a situation in the Provinee
of Quebec, because the head office of the railway conpany was
there.

I think it our duty to interpret the will by attributing to the
words used their plain meaning, probably well-understood by the
testator, rather than by attempting to attribute to these words
an inaccurate and highly technical meaning, only vaguely under-
stood by most lawyers.

For these reasons, I think the appeal of the son should be
allowed, and that it should be declared that the Canadian Pacifie
Railway Company shares and the proceeds of the homestead uare
divisible under the provisions of the fifth sub-clause of elause 7
of the will, that is, among the four children.

The appeal of the daughters should therefore be dismissed.
Costs of all parties may well be paid out of the estate.

Larcuronn, J., agreed with MipprLeros, J.

Mereoprrn, CJ.C.P, (dissenting) :—Substantially stated, the
questions involved in this appeal are:—

1. Who take, under the will in question, the testator's land,
in Ontario, in which his widow had a life-estate under the will ?
and

2. Who take, under the will, that part of the testator’s stock
in the Canadian Pacific Railway Company not specifically be-
queathed in it?

The first step in considering these questions should be a care-
ful perusal of the whole will, which is in these words:—

[The learned Chief Justice then set out the whole will, except
the formal parts, as above.)

The testator died in the year 1915, leaving his wife and his
children, three daughters and one son, surviving him. His widow
died in the year 1919, a few days only before these proceedings
were formally begun. The four children are all living.

The daughters contend that all of this property is part of the
testator's “property situated in the Province of Ontario,” which,
under sub-clause 2 of clause 7 of the will, goes to them in equal
shares.

9—51 p.L.R.
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For the son it is now contended that the property in question
is not within the provisions of sub-clause 2; and that under sub-
clause 5 of clause 7 it goes to the four children of the testator in
equal shares.

To this contention the daughters reply that, even if sub-clause
5 applied, and sub-clause 2 did not directly apply, still they alone
should take, the words “as hereinbefore set forth” at the end of
sub-clause 5 governing it; and that those words mean “as set forth
in sub-clause 2.”

It is to be observed at the outset that no such contention as
is now made in the son’s behalf was made until after these pro-
ceedings had been launched: and that no such question as that
which that contention raises is set out in these proceedings. The
questions set out, regarding the construction of the will, are:
whether the stock in the railway company is part of the testator's
property situated in Ontario; which of the children are entitled to
it; and whether the son takes under sub-clause 2 any share or
interest in the property situated in Ontario: there was no suggestion
that sub-clause 2 related to land only.

Sub-clause 5 is not referred to. And it is also to be observed
that, if the son’s present contention prevail, all that has been
done under the will in the way of selling the testator's personal
property and dividing the proceeds under sub-clause 2 was a .
breach of trust, for which the executors are answerable.

And it is said that in that family court most competent to
know the testator’s real intentions—the whole of his family, the
executors, and the family solicitor who drew the will—it was never
suggested or thought of, by any one, that the son had any share
in the land that went to the widow for life or in any of the testator’s
property in Ontario; and that indeed the son joined in a deed of
the land to make it plain that he had no claim upon it.

These things may not preclude him: and it may be proper to
widen the scope of these proceedings so that any question, which
any of the new legal advisers of any of the parties may now raise,
should be considered, notwithstanding that they may cause a
reversal of the position taken unitedly by all concerned and always
acted upon from the time of the testator's death down almost to
the present day, and may also cause great difficulty and confusion
in giving effect to this newly-thought-of interpretation of the will:
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vet it would be a strange thing if we should be obliged now to tell
them that they were all wrong in their confident judgment as to
their own husband’s, father’s, and client’s intentions.

In clause 7 of the will the property in question is, among
all of the testator's real estate of every kind and all his personal
estate and effects whatsoever and wheresoever, not otherwise
disposed of by the will, given to his executors upon the trusts
set out in the six sub-clauses of that clause. Contemporanea
exposilio est fortissima in lege is a maxim which may well be applied
to this case.  As to deeds it has long sagely been said:  “Tell me
what you have done under such a deed end I will tell you what
that deed means:”  with greater force it may be said, in such a
cuse s this:  “Tell me what the whole household eonsidered the
merning of his will to be and T will tell you what the head of the
houschold meant by his will:”  see Watcham v. Attorney-General
of the East African Protectorate, [1919] A.C. 533.

Under sub-clause 2 the executors are—after providing for
the bequests before set out in the will—to sell “any or all of my
property situated in the Provinee of Ontavio at any time in their
discretion within ten years,” from the date of the testator’s death,
and to divide the proceeds equally among his three daughters.

All such bequests having been provided for, and the widow
being dead and the ten years being unexpired, why should not the
lands in question be sold and the proceeds divided équally among
the testator's three daughters, as this sub-clause provides? Like
the family court’s mind, mine does not contain a doubt of the
daughters’ rights to this property under that sub-clause of the
will,

Unless the nind desires to make sub-clause 5 repugnant to
sub-clause 2, how can any real conflict between them appear or
seem to be?

Naturally, in minds ignorant of all things that actuated the
testator, except that he has given much to his daughters and
comparatively little to his son, there is a strong repugnance to the
unequal division and a natural inclination to transfer that repug-
nance from the mind to the will, especially when nothing is said
against the ability or character of the child who gets the smaller
portion: though in truth it may be that it was just because of
good ability and good character, and the father's faith in his
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son's ability to be as successful in life as the father had been, or
more so, that the lesser gifts to the son were made; so that his
ability and ambition should be spurred into action rather than
cloyed with the honey of idleness and self-indulgence—good or
bad—induced by “found,” not earned, money.

But though knowledge of such things is generally in the family
court, it is not here; and all that this Court should do is to guard
against any speculations regarding them, and against giving
effect to anything but the will of the testator expressed in his
words which 1 have read at length.

The controlling words of sub-clause 5 are: “as hereinbefore
set forth;” and those words are really made of no effect unless they
are read as referring to sub-clause 2. There is no escape from that;
the words “as hereinbefore set forth ™’ are useless unless they mean
as set forth in sub-clause 2: whilst, if read as referring to the
provisions of that sub-clause, there is not a shadow of repugnance,
but the whole scheme of the will, and every clause in it, work
together in harmony. It cannot be said even that sub-clause 5 is
superfluous; because, although sub-clause 2 is very wide in the
power and direction to sell and divide the estate, contained in it,
vet it does not provide for a sale or division of "hat part of the
estate which must have remained undisposed of ' the widow had
outlived the space of ten years, the time-limit of the power to sell
and divide under sub-clause 2.

The objections now made to this interpretation of the will
seem to me to be insignificant.

It is true that the word “equally " in sub-clause 5 is not really
necessary for that interpretation of the will, but it is at least
quite as superfluous in any other interpretation of it. Giving
it the meaning of, “according to the equalities set out in sub-
clause 2"'—that is, as to property in Ontario equally between the
three daughters only, and as to property in Saskatchewan and
Alberta equally between the four children—its use is more than
excusable: and it is always to be borne in mind that the will was
drawn by a member of the legal profession who has, for a number
of years, been a practising barrister as well as solicitor.

On the other hand, if sub-clause 5 were intended to provide for
a division the same as is provided for in sub-clause 4 or sub-clause
3, the introduction of the word “equally” as well as the words




v W W v

51 DLR. Dominion Law Rerorrs.
“as hereinbefore set forth” could have no purpose or effect—one
or other is superfluous and inexcusable.

Sub-clause 4 does not aid the son, it accentuates the testator’s
intention throughout to give the much greater portions to the
daughters: so much greater, as to the bulk of the estate which
was specifically bequeathed, as 750 shares of stock, valued at
$185.8715 each share, to the daughters, and only 50 to the son.
The testator's interest in the business mentioned in this sub-
clause had a value in money of only $200, as appears in the papers
under oath which led to the grant of probate of the will; so that
all the profit which might be derived from that business would
come from the son’s managnent of it, and yet the profits so
earned were to be equally divided between himi and each of his
three sisters, in equal shares.

It is true that in sub-clause 3 the division of the testator’s
estate is called a “partial”’ division; but until some one is able to
suggest a single word that would better express it, whatsoever
interpretation may be placed on sub-clause 2, fault cannot reason-
ably be found with the draftsman of the will for employing it

The division must be partial until complete; and, as the pro-
perty would be sold and divided from time to time extending over
the 10 and the 5 years, for some length of time, the word “partial "
1 ight seem to have too wide a ring, though quite accurate; and it
must not be forgotten that if the widow outlived the space of 10
venrs there never could be anything but a partial division under
sub-clause 2. The more minute one becomes in discussing this
will the more one should becone impressed with the vision of the
draftsman.

It may be well now to deal directly with the new contention
made in the son’s behalf, to give effect to which would sub-
stantially nullify the provisions of sub-clause 2: and to give
concisely some direct reasons why I am unable to give any effect
to it.

The contention is that the sub-clause relates only to the
testator’s land. But why?

It cannot be because the learned draftsman of the will and the
testator have said “any or all of my property.” It ought not to be
necessary to refer any one, learned or unlearned, to the statement
made by the Lord Chancellor and repeated by Lord Justice Cotton,
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in the case of In re Prater (1888), 37 Ch. D. 481, 483, 186, that
“the word ‘property’ is as wide as anything can be.”

In an affidavit of the son, filed in this matter, he states that
he has no recollection of his father ever having used the word
“property” in relation to anything but real estate.

The learned Judge who heard this case in the first instance
properly rejected this evidence: there is no ground of any kind for
the introduction of such testimony: and, if there were, that intro-
duced would be useless: the plain meaning of a plain word could
not be perverted upon such an affidavit by one so interested in
perversion.

There is no ground for the assertion that any one, not to speak
of the capable testator or the learned draftsman of the will, thinks
the word “property” applicable only to land; if there were any
ground for believing that any ignorance exists respecting its mean-
ing, it may be that that ignorance would be in thinking the
opposite. Let any one test it by asserting to any owner, however
unlearned, and whether male or female, that his or her cow, or
household furniture, bought and paid for, is not his or her property,
and await the result.

If there could have been any excuse for attributing such
inconceivable ignorance to any one concerned in the making of
this will, the will itself should have presented it, for, in it, far more
than such knowledge is made plain in the words “my property
real and personal” contained in the short sub-clause 5 so much
relied upon in the son's behalf.

That the testator could not have meant land only seems to
me to be very evident: because, to reach that conclusion, the
plain meaning of a plain word written by a competent writer
must be distorted; because the whole will shews an intention that
the whole estate was to be converted into money and the money
given to the beneficiaries without any needless delay: except to
protect the widow’s interests, there was no reason for any delay;
because he had no land in Ontario that could be sold—all that he
had was the homestead estate which was willed to the widow for
life;, and because he could not have meant that his farms in Saskat-
chewan and Alberta should be sold and their livestock, farming
implements, and other farm chattels retained: he would have
provided that the chattels also should be sold within the five
years: and most likely would “give the tail with the hide.”
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The contention that the wonds “as hereinbefore set forth”
refer to sub-clause 2, but only to the latter words of it, is very
like a surrender of the son's clain; for, if to that sub-clause at
all, why not the whole of it, what justification for separating the
latter from the former, when the learned draftsman of the will did
not with more than & comma, and has connected them inseparably
by the words “provided always,” ete., and it is impossible for ne
to believe that the learned draftsman of the will could have drawn
it as it is if what is contended for were intended. At the least
he must have said, “but in case of the death of any of them in my
lifetime leaving children such children are to take in the manner
hereinbefore set out.” There is no ground for attributing to him
illiteracy.

I find no difficulty in reaching the conclusion that the pro-
visions of sub-clause 2 must govern, whether the rights of the
parties arise directly under it or indirectly under the words “us
hereinbefore set forth,” contained in and which govern sub-
clause 5: and accordingly T am in favour of allowing the appeal.

The cross-appeal raises the second question before set out; and
as to it | find no difficulty in reaching the same conclusion as
that reached and given effect to by the Judge of first instance.

The shares of the stocl: in question were represented by stock
certificates held by the testator, and, for safekeeping, deposited
with his bankers in Toronto.

When such shares are sold, the transaction is ordinarily elosed
by the seller's broker handing to the buyer's broker the certificates
with the printed form of assignment always on the back of them,
signed without being filled in, and payment of the price: the next
seller concludes the sale by mere delivery of the certificates so
endorsed, and so on: and it is not until some purchaser buys for
investmeent, and desires to be registered as owner, that the regis-
tration is changed, which is done by the simple process of filling
his name in the blank assignment endorsed on the certificate and
sending it to the company for registration. So that, for practical
purposes, the certificates are properly treated as if they were the
shares: and few concern themselves with the technical legal aspect
of ownership. To say to a business-man that his certificates are
not his “property,” situated wherever they may be kept, could
but excite derision. They are, for all practical purposes, his
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certificates, his shares and his stock in the company. The stock
is personal property, and the owner of shares can, when he pleases,
con'pel registration: see Canada National Fire Insurance Co. v.
Hutchings, 39 D.L.R. 401, [1918] A.C. 451.

This question does not depend upon any technical rule of
lawv, but is to be deterwined by that which the testator meant.
And, if it did, how could there be anything extraordinary in applying
to a case of testacy the same rule as is applied in a case of intestacy?
It is wrong to say that the daughters base their claim upon
technical rules: it is right to say that, if the son rely upon the
technical rule that movable property generally, or such property
as that in question in particular, can have no abiding place, the
daughters reply that then the property in question followed the
dowicile of the testator, and was therefore property situated in
Ontario. But, as I have said, the only governing question in
this case is: whether the intention of the testator, expressed in
his will, is that the stock in question should pass as part of all his
“property situated in Ontario:” and that he did so intend, seen:s
to me to be plain.

The great bulk of his estate consisted of such stock, and it was
all represented by the certificates in his possession, which could
be transferred almost as readily as if they were bank-notes,
“henrer-bonds,” or other like property.

Then it is obvious that the testator intended to dispose of all
his property by his will; and equally plain to me that he thought
all his property of every nature and kind was “situated” in one
or other of the three Provinces nan ed in his will; and, that being
80, to him the shares of the stock in question must have been
“situated " in Ontario.

The word “situated” is one of very wide meaning; and may
quite as well be applied to goods as lands, indeed is, I have no
doubt, rather more generally applied here to goods, the more
favoured words connected with land being “located’” and “locatee,’
as the mining and Crown lands enactments of this Province,
among many things, shew.

It is impossible to read the whole will and to retain even the
most flickering suspicion that the testator knew or had any thought
that the bulk of his property was situated in the Province of
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Quebee, and T am far from being able to find, or consider, that it
Was.

In fact a very great part of the railway is situated in Ontario,
a fact of which no one ean be in ignorance, or can forget, because
it is everywhere to be seen and heard, and is in constant use,
by the inhabitants of the Province.

These things must be considered in a practical manner: and
can any one doubt that if the testator had been told that the bulk
of his property was situated in the Province of Quebec he should
have thought, even if he had the knowledge of u lawyer, that his
informant was a very unpractical person?

It may be observed that the word “situated’ is a superfluous
word: the meaning of the sub-clause would be just the same
without, as it is with, it.

The case to which I have referred—1In re Prater, 37 Ch. 1. 481
is distinetly in the daughters’ favour, though decided in Fngland,
where formalities are perhaps more adhered to than here.

In that case the Court of Appeal, presided over by the Lord
Chancellor, unhesitatingly decided that the words, “my property
at Rothschilds’ bank " included shares in the stock of a company;
and in that case Lord Justice Cotton (p. 486) made use of these
words, which are singularly appropriate to this case: “Property is
a word of the very largest description, and looking at this will 1
see nothing to cut it down to ‘money’ so as to make it pass only
the bankers’ balance. Though people would not ordinarily
describe a cash balance at their bankers as property at their
bankers, vet thev might do so, but why may not the testator so
describe these shares, which are not really property at his bankers,
but are so in this sense, that the certificates without which the
title to these shares cannot be asserted are in the hands of the
bankers?” And again (p. 487): “There is a wide difference
between real estate having a particular locality, and shares,
which may, I think, be described by any person not having any
great legal knowledge as in the place where the certificates are.”

Under all the circumstances of the case, the costs of all parties
might not unjustly come out of the estate “situated in the Province
of Ontario.”

Judgment below varied,
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THE KING v. KEEPER OF AMHERST JAIL; Ex parte DROSBECK.

Nova Scotia Supreme Court, Harris, C.J., Longley and Drysdale, JJ.,
Ritchie, E.J., and Mellish, J. December 19, 1919,

InTox1cATING LIQUORS (§ I11 G—87)—~PURCHASE AND SALE ON PREMISES OF
ACCUSED—AUTHORITY OF ACCUSED—BURDEN  oF  pPrOOF—N.S,
TeEMPERANCE Act, 80 Gro. V., 1918, cu. 8, sec, 46,

When liquor is bought or sold on the premises of the party charged
with & breach of the N.8. Temperance Act, the burden of proof lies upon
such party to rebut the presumption that the sale or purchase was made
with {\is wuthority or under his direetion,

ArpEaL from the judgment of Chisholm, J., dismissing an
application for the discharge of Peter Drosbeck, a prisoner confined
in the common jail of the County of Cumberland, at Amherst in
said county, under a conviction for a violation of the Nova Scotia
Temperance Act. Affirmed.

W. H. O'Hearn, K.C'., for appellant.

No one contra.

The judgment of the Court was delivered by

MerLiss, J.:—This is an application for the discharge of the
accused, Peter Drosbeck, a prisoner held under a conviction for
selling liquor in violation of the N.S. Temperance Act, 8-9 Geo. V.,
1918, ch. 8.

It is urged on behalf of the prisoner that the findings of the
magistrate shew that the accused had not committed an offence
for which such conviction could be made. I am unable, in view of
the convietion which the magistrate has in fact made, to come to
such a conclusion. His findings are as follows:

The aceused was convieted by me for violation of see. 46 of the N.S.
Temperance Aet in buying liquor from one Wallens on the premises of the
accused and of his knowledge of the sale made by Wallens to one Hnrnn on
premises occupied by the accused and not for any personal sale by accused.
There was no proof that Wallens was the agent or employee of aceused.

The evidence /nter alia discloses that one Harris, on the prisoner's
premises, purchased for $30 a can of rum. He asked Wallens who
was then on the premises for the rum. The rum was produced
from the prisoner’s barn, and Harris there paid the purchase-price
for it to George Drosheck, a lad of 17 years, and son of the prisoner.
Harris swears that the prisoner was sitting and watching where he
could see the whole performance. The prisoner’s evidence shews
that he previously and subsequently purchased liquor from Wallens
on the premises of the prisoner, but he denies seeing the trans-
action with Harris.

1 think the finding of the magistrate shews that he did not
believe the prisoner on this latter po'nt, and that the prisoner had
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not rebutted the presumption arising under sec. 46 of the Act that
the sale took place with the authority or direction of the aceused,
who was the occupant of the premises. The burden of such proof
in rebuttal is by sec. 46 (2) upon the accused, and 1 think we must
take it that in the opinion of the magistrate this burden was not
discharged. It is true that the magistrate says: ““there was no
proof that Wallens was the agent or emplovee of accused,” but
sec. 46 (1) expressly makes such proof unnecessary to support a
conviction.
I think the application should be dismissed.
A ppeal dismissed,
INTERNATIONAL HARVESTER COMPANY v. McCURRACH.
Alberta Supreme Court, Walsh, J. December 11, 1819

JUDGMENT (§ I F—50)—DEFAULT JUDGMENT—ORDER OF MASTER—SETTING
ASIDE—ORDER OF JUDGE RESTORING—TIME OF TAKING EFFECT
Avra. Ruwes 20,571,

Every order shall take effect from the date on which it is directed, and
every judgment is an effective judgment from the day when it is pro-
nounced by the Judge in Court.

[Holthy v. Hodgson (1889), 24 Q.B.D. 103, referred to)

Morion upon two grounds to set aside a garnishee summons
after judgment.

A. H. Goodall, for motion.

R. M. Edmanson, contra.

Warsh, J.o(1) A default judgment was entered against the
defendant which the Master afterwards set aside. On appeal 1
reversed the Master's order and dismissed the defendant’s appli-
cation. After I had made this order but before it was entered this
garnishee summons was issued based upon the original default
judgment. The whole contention on this hranch of the application
is that my order did not become effective until it was entered, that
although I had reversed the Master's order that order stood until
my order was entered and as the Master’s order set aside the judg-
ment upon which this garnishee summons is based the plaintiff had
no judgment against the defendant when this summons was issued
and, therefore, it cannot stand.

Holtby v. Hodgson (18589), 24 Q.B.D. 103, cited by Mr. Edman-
son is a decision of higher authority than Metealfe v. British Tea
Association (1881), 46 L.T. 31 and the other cases relied on by
Mr. Goodall, being a judgment of the Court of Appeal. Not only
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that but it is more recent than them and much more in point than
they are.  Our r, 571 provides that every order shall take effect
from the date on which it is directed. This rule is broader in its
apy lication than is the English rule under which Holthy v. Hodgson
was decided but its effect is exactly the same upon the judgments
and orders to which it applies. Under it, to quote Lord Esher,
MR, at page 107: “a judgment is an effective judgment from the
dayv when it is pronounced by the Judge in Court,” and under our
r. 20 is an order, for that is exactly what the rule directs. 1 think
the plaintifi’s judgment was restored as of the date of my order.
(2) The affidavit upon which the summons was issued was
made in the proper style of cause by one Smith, an agent of the
plaintifi. Paragraph 2 sets out that “‘by a judgment of this Court
given in this action and dated July 25, 1918, it was adjudged that
I should recover against the above named judgment debtor the
sum of $608.35 and costs,” the total amount of which as shewn by
a subsequent paragraph is $702.56. The second objection is that
this proves the recovery of a judgment not by the plaintiff but by
the deponent, the argument being that a judgment recovered by
Smith cannot be made the foundation for a garnishee summons in
this action. The use of this personal pronoun in this paragraph
was obviously an error. The whole of the paragraph except the
date and amount of the judgment is printed. The draftsman
omitted to strike out the printed word “1"" and to substitute the
plaintiff for it. Ru e 648 (a) requires that the affidavit shall shew
the nature and amount of the judgment against the judgment
debtor and swear positively to the indebtedness of the judgment
debtor to the judgment ereditor. If par. 2 was all that there is in
the affidavit to meet this requirement this objection might be well
taken, but it is not. The company is described in the style of
cause as the judgment creditor. Smith is described as ““ collection
manager and agent for the above named judgment creditor herein.”
Paragraph 5 says that * the said sum of $702.56 is due to the judg-
ment creditor by the judgment debtor.” The judgment is described
in par. 2 as being given in this action and Smith is not a party to it.
It is obvious that he could not have recovered a judgment in an
action to which he is not a party. If necessary the pronoun “1”
in this paragraph might be held to refer to Smith in the capacity
in which he makes the affidavit namely as collection manager and
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agent for the plaintifi. Reading the affidavit as a whole I think it
plainly appears that the plaintiffi and not Smith is the judgment
ereditor and so this objection must also fail.

The motion is dismissed with costs Motion dismissed

NELSON v. GRAND TRUNK PACIFIC R. Co.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Beck and lves, JJ.
January 31, 1920

Ranways (§ H1--70)—CATTLE KILLED #Y TRAIN-—ALLEGED NEGLIGENCE
OF PLAINTIFF—NUS OF PROOF ON DEFENDANT
Ay iff eannot recover damages for eattle killed by a train, when
the defendants prove that these eattle were at large owing to his
negligence

Arrearn by defendant from a Distriet Court Judgment in an
action for damages for cattle killed on defendants railway. Reversed.

N. D. Maclean, for appellant.

F. Ford, K.C'., for respondent.

Harvey, C.)., concurs with Ives, J

Brck, J.1 agree with the view of the trial Judge and would
dismiss the appeal with costs.

Ives, J.:This is an appeal from the judgment of Crecne,
D.CJ. It is admitted that 5 head of the plaintifi's cattle were
killed on the defendant’s track east of the Village of Holden on
July 26, 1918, by one of the defendant’s trains

The liakility of the defendant depends on whether these cautle
were at large owing to the negligence of the plaintiff, and the burden
of proof is upon the defendant.  From the evidence it seems clear
that the plaintiffi owned about 12 head of cattle, of which some
30 were in his pasture-field 6 or 7 miles south of Holden: 6 were on
the open range some 3 miles distant from Holden, and 5 or 6 mfileh
cows were kept in a small pasture adjoining the village where the
plaintiff lived. The plaintiff says that the 6 head on the open
range had not at any time been in the pasture where the 30 were
kept.

On August 19, 1918, Saberton, a claims adjuster, went to the
plaintifi’s place at Holden to obtain such particulars as he could
of the loss and the cause. He sayvs he had eonsiderable conversation
with the plaintifi and took down in writing the plaintifi’s statement
verbatim, which he read over to the plaintifi who thereupon signed
it. The plaintiff is an illiterate, capable only of signing his name.
The body of this document reads as follows:—
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Re my eattle killed on July 26/18, 3 steers and 2 heifers and 1 cow. The
steers and heifers eame from my farm 7 miles south about a week before the
accident and my pasture being short at home I let them run on vacant land
around town and told my boy to keep them back from track. My boy is
9 years old and the night they were killed he could not find them as usual
to bring them home. The cow that wus with steers as far as I know had only
been out a day or so,—she broke out of my pasture close to the house. 1
blame the eattle-guards for my stock being killed as animals can quite easily
walk over same. If the Company will be reasonable regarding these cattle
I will consider settling with them. These steers and heifers when I did not
put them in my fence were always herded away south from track.

(Sgd.) A. B. NEwson.
Witness: (Sgd.) D. L. Sasertos.
At the trial the plaintiff on oath denied only his signature.

His evidence as to this document is this on cross-examination :—

Q. Is that your signature” A. Yes, that is my signature. Q. The
Court: You admit your signature to that document? A. Yes, but that
statement is not the way he wrote it to me; I ean’t read; that is not the way
he explained it for me. Q. Mr. MacLean: Mr. Nelson, do you remember
where you gave this statement to Mr. SBaberton? A, No. Q. Don't you
remember that he came over to your farm, then you and he walked over to
the station, and you dictated that statement and he wrote it down over in
the station? You don’t remember the time you gave it to him at all? A,
I never heard that writing at all. He wrote that out himself and I signed it.
Q. Where did you sign it? A, I don’t remember where I signed it. 1 think
1 signed it right in the house. Q. Do you remember what you told him
when you gave him that statement? A. He told me he should settle it for
the cattle; I didn’t told that thing at all. Q. And did you tell him anything
about how the cattle were killed? A. Well, but I never told him anything
like that. Q. Just answer my question. Did you tell him anything about
how the eattle were killed? A. Yes, I told him how they was killed on the
track. Q. And what did you tell him? A. I don’'t remember what I told
him, but I didn’t told him that.

Then in the course of re-examination the plaintiff says:

Q. What did he (Saberton) say to you when he got there? A. Well,
1 guess 1 told him about the cows und the steers. Q. What did he say to
you? A. I ean't remember that, I told him about the cows, the cows that
was in the pasture, but I never told him anything that is in the paper.

In the last answer he is clearly speaking of the milch cows in
the small pasture at Holden.

Now that is the whole of the plaintifi’s evidence touching his
signed statement and it is not a specific denial of the truth of each
separate statement contained in the document but a general
denial that he told Saberton what was written down, and from his
own evidence in chief some of the statements are shewn to be true,
viz., that the 4 dead cattle did come from the pasture 7 miles south,
and that the cow hroke out of his pasture at Holden, and one of




Lt B B B

51 D.L.R.] Dosminion Law Rerorts,

the plaintifi’s witnesses, Schmolke, says that a week before the
accident he was passing plaintifi’s pasture 7 miles south and saw
4 head of cattle escape through the gate before the man who had-
unknown to plaintiffi-opened it, could close it. Of course, the
important part of the plaintifi's written statement is as to the truth
of the words contained in the second and third sentences.

There is a direct contradiction between the witness Nelson and
the witness Saberton as to the whole document, and clearly the
whole document is not false so that 1 think in the absence of a
specific denial of Nelson as to the truth of the words in the second
and third sentences and in the abseneg of a specific finding of fact
on the part of the trial Judge of whether the 4 dead cattle did or
did not come to plaintifi's hands after they escaped from the
pasture but before the aceident, that the written statement of the
plaintiff must stand as to that issue and the onus upon the defend-
ant of proving negligence is satisfied.

I would allow the appeal with costs and dismiss the action with
coBts Appeal allowed.

Re SIMPSON ESTATE.

Nova Seotia Supreme Court, Harris, C.J., Longley and Drysdale, JJ
Ritehie, EJ.  December 19, 1919,

Witas (§ 1 D—38)—Diviston oF EsTATE-~LEGACY TO EACH OF FOUR SONS
RESIDUE TO ¥IFTH SON-—WILL WRITTEN BY CHIEF BENEFICIARY—UNDUE
INFLUENCE—ONUS OF PROOF

When it is onece proved that a will has been executed with due solemnities
by a person of competent understanding who is apparently a free ngent,
the burden of proving undue influenee rests on the party alleging the same

[Craig v. Lamoureux (1919), 50 D.L.R. 10, 36 T.L.R. 26, followed
Fulton v. Andrew (1875), L.R. 7 H.L, M8, distinguished.]

ArrEal from the judgment of W. R. Foster, Judge of Probate
for the County of Halifax, in the matter of the proof in solemn form
of the last will of Eliza Simpson, holding that the will expressed
the real intention of the testatrix and admitting the same to
probate.

J. L. Barnhill, for appellant.

L. A. Lovett, K.C., for respondent.

The judgment of the Court was delivered by

Riremie, EJ.:—On the petition of Oliver Simpson, a son
of Eliza Simpson, an application for proof in solemn form of her
will was heard by the Judge of the Probate Court for the County
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of Halifax. He found in favour of the will and from his decision
an appeal is taken to this Court.

The deceased left 5 sons surviving her, namely, John, Oliver,
Samuel, Joseph and Henry. The last named is the respondent.
The estate was inventoried at $14,284.62. John, Oliver, Samuel,
and Joseph were each left $250 and the balance of the estate was
left to the respondent. He gets the great bulk of the estate, and
he wrote the will. The mental capacity of the testatrix is admitted
and the evidence casts no doubt on it. There is no evidence of
undue influence. The legal formalities in connection with the
execution of the will were fully complied with. When the witnesses
arrived the testatrix had the will in her hand, stated that it was
her will, and asked them to witness it. The respondent swears
that he wrote the will at the dictation of the testatrix; the Judge
below must have believed him; he could not have made the findings
which appear in his judgment on any other basis. There is a reason
why the testatrix may have thought it right to practically give her
estate to the respondent, namely, that he remained with her in her
old age. The evidence of Lawlor, an independent witness, shews
that the old lady had this in mind, and she expressed to him her
intention of giving the respondent the bulk of her property. I4 is
true that Oliver Simpson swears that she expressed a contrary
intention to him, but this evidence, no doubt, had the consideration
of the Probate Judge and he was at liberty to regard the evidence
of Lawlor as representing the true intention of the testatrix. There
was no objection to this class of evidence here or below, consequent-
ly it is not necessary for me to consider the question of its
admissibility.

The result of that which 1 have said is that the case of the

appellant must depend on the legal effect of the fact that the
respondent takes the bulk of the estate under a will written by
himself. :
The facts in this case and a recent decision in the Privy Council
relieve me from the duty of dealing in this judgment with a very
long line of cases on this subject. 1 refer to Craig v. Lamoureuz,
(1919), 50 D.L.R. 10, 36 T.L.R. 26, decided in October of the
present year. The head note of that case correctly states the point
decided. 1t is as follows:—

The principle applicable in the case of gifts inter vivos, that persons who
benefit under a document which they have been instrumental in framing or
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obtaining have the burden of proving the righteousness of the transaction,
does not apply in the case of wills. When onee it is proved that a will has
been executed with due solemnities by a person of competent understanding
who is apparently a free agent, the burden of proving that it was executed
under undue influence rests on the party who alleges this

Applying the law as stated, the appellant cannot succeed.

In this case it was proved that the will was **executed with due
solemnities by a person of competent understanding who is
apparently a free agent,” and, as I have said, there was no evidence
of undue influence.

The rule which has heretofore prevailed both in the Supreme
Court of Canada, and in the Privy Couneil (see Fulton v, Andrew
(1875), L.R. 7, H.L. 448, at 472),t0 the effect that if a man writes,
or procures to be written, the will of another in his own favour he
has ““the onus of shewing the righteousness of the transaction” is
not now the law, but it was the law when this appeal was asserted,
and therefore 1 think the costs here and below should be p. id out
of the estate.

I would dismiss the appeal, disposing of the costs as [ have
indicated. L ppeal dismissed

MAVOR v. THE KING.
Ezchequer Court of Canada, Audelte, J.  November 29, 1919

Higaways (§ IV<115)—Ixjury 10 tRAVELLER—PETITION OF RIGHY
PEHSONAL INJURIES—MEANING OF OFFICER OR SERVANT OF THE
CrowN—Discrerion o Mivister-—bExcnequer Covrr  Act
snc, 20.

The suppliant in a Petition of Right asking for damages in order to
suceceed must bring his mn- within the ambit of see. 20 Exchequer Court
Act. A Minister of the Crown is not an officer or servant of the Crown
within the meaning of ﬂuﬂ section

An action which is essentially one in tort or for damages in the nature
of quasi delicto will not lie against the Crown at common law, and in the
absence of any statute making the Crown liable cannot be maintained

[Hopwood v. The King (1917), 39 D.L.R. 95, 16 Can, Ex. 419, reforred to.]

Perrrion of Right to recover from the Crown damages alleged
to be due to improper maintenance of the King Edward Highway,
near the City of Montreal.

E. F. Surveyer, K.C., and Wm. L. Bond, K.C'., for suppliant.

J. A. Sullivan, for respondent.

AupETTE, J.:—The suppliant, by his Petition of Right, seeks
to recover the sum of £330 for alleged damages resulting from an
accident he met with on the King 'dward Highway, on his return
trip in his automobile, a large special Maxwell, an old car, from
LaPrairie to the City of Montreal, on July 1, 1016,
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To properly understand the facts of the case, it is important to
refer to the plan filed herein as I'x. A wherefrom it would appear,
that at the time in question, the suppliant was travelling from south
to north, from what is marked on the plan “plank road” which
runs 1ractically due south and north. Arrived at the point A, the
sup 1 liant turned to the left, climbed the small hill, 1 in 5, that lies
Letween A and D, when he contends that, at the point marked with
a (X) cross, he enicountered with the front right wheel, a boulder
the size of his head. At the foot of this hill (or slope) he put on
more gas, climbed to the top, but when he came to turn to the
right at the point marked 1), he contends he was unable to do so,
his machine refusing to answer—she would not turn. He, however,
suceeeded in turning her and  brought her at standstill at the point
marked G, about a foot or a foot and a half from the edge of the
embankment to the left. At that point, having stopped his
machine, his steering gear being on the right, he leaned over to the
left over 2 voung girls of 12 and 18 vears respectively who were to
his left on the front seat and realized that there was between
18 and 12 inches to the edge of the embankment, where he contends
the soil suddenly gave way under his left wheels and the machine
topypled over down the small embankment.

1t must be noted that in the course of his travel from the
rlank road to the place where the accident happened, from point
A to G, that he was not travelling on his side of the road. He was
indeed travelling on the left or the wrong side of the highway and
very much so, if it is considered that his right wheel struck the
alleged loulder at the point marked with a cross on the plan.
However, in the view I take of the case it becomes unnecessary to
comment upon this point.

It is well to note we have no direct evidence that the machine
went wrong as a rvesult of striking the boulder in question. Being
asked if he could swear the boulder did damage her, he answers:
“No more than the ear would not turn after she struck it.” It is
all surmise and conjecture as to whether or not the machine went
wrong from striking the boulder, or whether it went wrong from
any other reasons. The boulder was not noticed by anybody else,—
although some witnesses were questioned on that point. The piece
of road from A to D is stoned or macadamized, stated as not too
good but not too bad.
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As a result of the accident a claim is made for the sum of $200
for damage to his car. The suppliant, being a mechanie, attended
to these repairs himself personally, and the amount claimed is
more in the nature of a guess than an actual expenditure for labour
amd material.

With respect to the doetor’s bill, the evidence is very unsatis-
factory. Ve says he generally pays about $20 to £30 a year for
his doctor’s bill and that came in as part of the usual doctor’s bill
and he charges $100.  The cost of removal of the motor has been
satisfactorily established at £30.

At the opening of the trial, I drew the attention of the parties
that the case was on its face preseribed, the accident having
oceurred on July 1, 1916, and the Petition of Right being filed on
July 16, 1917, 1 year and 15 days after the accident. Having
allowed the suppliant to establish by some evidence when the case
was filed with the Secretary of State, under the provisions of sec. 4
of the Petition of Right Aet, R.S.C. 1906, ch. 142, evidence was
supplied whereby it appears that the petition was left with the
Secretary of State on June 6, 1916. Following the numerous
decisions in this Court on that point, it is found that such lodging
of the Petition of Right, with the Secretary of State, under the
section al ove mentioned, interrupted the prescription from that
date.

Approaching the question on its legal aspeet, it is quite apparent
that it is an action against the Crown sounding essentially in tort
or damages, and that, apart from breach of contract and under
statutory authority, such an action would not lie against the
Crown.

The suppliant, to succeed, must bring his ease within the
ambit of sec. 20 of the Exchequer Court Act as 1 have already
said in the case of Hopwood v. The King (1917), 39 D.L.R. 95 at 97;
16 Can. Ex. 419 at 421. If he secks to rest his case under
sub-sec. b of see. 20 . . . 1 must answer that contention
by the decision in the Supreme Court of Canada in Piggot
v. The King (1916), 32 D.L.R. 461, 53 Can. S.C.R. 626,
where Fitzpatrick, C.J., says: “Pars. (a) and (b) of see. 20 are
dealing with questions of compensation not of damages. Compen-
sation is the indemnity which the statute provides to the owner of
lands which are compulsorily taken under, or injuriously affected
by the exercise of statutory powers.”
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Therefore it obviously follows that the present case does not
come under sub-secs. (a) and (b) of sec. 20.

Does the case come under sub-sec. (¢) of sec. 20 repeatedly
passed upon by this Court and the Supreme Court of Canada?

To bring the case within the provisions of sub-sec. (¢) of see. 20,
the injury to property must be: Ist. On a public work; 2nd. There
must be some negligence of an officer or servant of the Crown
acting within the scope of his duties or employment; 3rd. The
injury must be the result of such negligence.

It is contended that because the Crown did expend some money
for the building, under contraet, of the King Edward Highway at
the place in question and under the supervision of a Government
engineer, that it has become a public work of Canada, relying upon
the decision in the case of Coleman v. The King (1918), 44 D.L.R.
675, 18 Can. Ex. 263. Without passing upon this point let us
congider whether the second requirement has been complied with.
I may say that there is not a tittle of evidence upon the record
establishing that there was any officer or servant of the Crown
whose duties or employment involved the eare or maintenance of
the road in question. From this fact, it wil! necessarily follow that
there was not any negligence of any officer or servant of the Crown
acting within the scope of his duties whose negligence could have
caused the accident.

There is no evidence on the record to shew that the Crown was
in any manner under any obligation to maintain the road in ques-
tion in good repairs, and as was decided in the case of MeHugh v.
The Queen (1900), 6 Can. Ex. 374, in respect of a bridge built by
and at the expense of the Dominion Government where there was
no officer or servant of the Crown in charge of the same, that such
duty could not be aseribed to the Minister himself who is not an
officer or servant of the Crown within the meaning of sec. 20 of
the Exchequer Court Act.  Moreover the Court has no jurisdiction
to sit on appeal from exercise of any statutory discretion given to
the Minister. Harris v. The King (1904), 9 Can. Ex. 206; Muni-
cipality of Pictou v. Geldert, [1893] A.C. 524; Sanitary Commis-
sioners of Gibraltar v. Orfila (1890), 15 App. Cas. 400.

In the result it is quite clear that this action which is essentially
one in tort or for damages, in the nature of quasi delicto, will not
lie against the Crown at common law, and in the absence of any




51 DLR. Dominion Law Reports.

statute making the Crown liable in such a case, the action will not
be maintained.

The suppliant has failed to bring the facts of this action within
the provisions of sec. 20 of the Exchequer Court Aet. There is no
evidence that the injury complained of in this case resulted from
the negligence of any officer or servant of the Crown while acting
within the scope of his duties or employment. The onus probandi
was upon the suppliant and he has failed to discharge such obli-
gation. He has not proven his case.

Therefore the suppliant is not entitled to any portion of the
relief sought by his Petition of Right herein.

Judgment accordingly.
THE SHIP “FORT MORGAN” v. JACOBSEN.

Supreme Court of Canada, Sir Louis Davies, C.J., and Idington, Duff, Anglin,
Brodeur and Mignault, JJ. December 22, 1919,
MasTer AND SERVANT (§ 1 E—25)—~HimiNGg oF sSHIPMASTER—INDEFINITE
TERM —CHANGE OF VOYAGE—IISAGREEMENT—W RONGFUL DISMISSAL
Normce
A shipmaster, who is not hired for a definite term is entitled to reasonable
notice before being dismissed
[Creen v. Wright (1876), 1 C.P.D, 591, referred to.|

AppEAL from the judgment of the Local Judge of the Nova
Scotia Admiralty District (1919), 49 D.L.R. 123, 19 Can. Ex.
165, in favour of the plaintiff. Affirmed.

T. 8. Rogers, K.C., for appellant; J. B. Kenny, for respond-
ent,

Davies, (.. :—1 eoncur in the opinion of Anglin, J.

Ivingron, J.:—Having regard to the peculiar terms of the
hiring, whereby the respondent was always to get a higher wage
than the engineer, with which Anderson was conversant, 1 do
not think he was treating respondent fairly in supplanting him
by another captain without first telling him he had an engineer
duly qualified and willing to go at $400 a month and offering
something in excess of that wage,

And none the less is that so, when regard is had to the terms
of the telegram to him (Anderson) from appellant’s Halifax
agents, on which its counsel laid so much stress in argument
here, for that clearly indicates respondent was not in accord
with the possibly excessive and imperative demands of the rest
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of the erew whereby the engineer would get $475 a month yet
respondent was offering to take $450, but by no means clearly
putting it as an ultimatum.

I am clearly of opinion that there was a dismissal and no
refusal on the part of the respondent to go.

In view of the express concession of the appellant’s counsel
that the Norwegian law was intended to govern, I see no altern-
ative which entitles us to consider English law as the binding
basis of the contract or anything therein relative to the conse-
quences of a breach thereof.

The intention of the parties contracting is in that regard the
rule of law however variable and difficult of application may
be the general respective presumptions which any given set of
circumstances may give rise to.

The appellant. and respondent being agreed in that regard
herein, we are relieved from any of the difficulties that sometimes
exist in such eases. The only other question involved is the
measure of damages and they must be measured by the terms of
the contract made in light of and rendered definite by a reading
of the relevant law.

I cannot help having a suspicion that the respondent may
have had, and possibly even availed himself of, the opportunity
of minimizing his damages by aceepting another engagement,
but as no such contention is in fact set up I cannot assume that
a return to Norway, though for past 20 odd years resident in
New York, apparently was not the alternative he chose to abide
by when this litigation had ended, if not before,

Primi facie at least the extreme limit of the statutory pro-
vision is what, as he claims, he is entitled to when as here no
alternative basis is presented by the evidence.

The appeal should be dismissed with costs.

Durr, J.:—1 think there is evidence to support the finding
that the contract made in New York between Anderson, the
representative of the owners, and the respondent as master, was’
subject to the condition that he should not be bound to serve in
any voyage taking him across the Atlantic. The contract appears
to have been indefinite as to the duration of hiring. The rule
of English law, which in such circumstances would govern the




51 DLR. Dominion Law Rerowrs.

rights of the parties, is that the contract cannot be terminated
without reasonable notice. Creen v. Wright (1876), 1 C.P.D.
591. Whether this rule of English law be applied to the present
case or the rule of the Norwegian law as explained in the evi-
dence, the judgment of the trial Judge seems to be a satisfactory
disposition of it. As to the jurisdiction of the Court of
Exchequer, a Court of Admiralty in such cases has jurisdiction
to award damages; The Great Eastern (1867), LR. 1 A. & E.
384, and any diffieulty which might otherwise have arisen from
the decision in The Courtney (1810), Edw. Adm. 239, seems to
be met by see. 10 of the Admiralty Courts Aect, 24 Viet. 1861,
ch. 10.

AxGLxN, J.:—The trial Judge, as I read his judgment, found
that the plaintiff was employed by the owner of the defendant
ship not by the month, as the latter contends, but for a voyage
from New York to Halifax and thence to the West Indies. Since
the evidence of the plaintiff, corroborated to some extent by that
of Martin Marsden, supports this finding we should not disturb
it merely because the defendant testifies to the contrary. Another
not unreasonable inference from the evidence and all the cireum-
stances might be that the plaintiff was engaged for an indefinite
term as master of the ‘‘Fort Morgan’’ to take her wherever
ordered subject to the limitation that she would not be sent
overseas nor into the war zone.

The contract of employment was made in New York. The
evidence also warrants a finding that it was one of its terms
that the plaintiff’s wages as master of the ‘‘Fort Morgan’’
should be higher than those of any other officer on the ship.

The vessel proceeded to Halifax under the plaintiff’s charge
and while it lay in that port the owner notified the master that
the ship had been chartered to go to Newfoundland and thence
to Ttaly instead of to the West Indies. While the master was
willing to assent to this change of route and destination, he and
the owner were unable to come to terms as to his wages for the
new voyage. The owner recognized his right to a substantial
inerease owing to the fact that the vessel would proceed to the
war zone, and offered him $400 a month. The captain’s demand
was for $450 but not less than should be paid to the chief
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engineer. The owner engaged new officers in New York agree-
ing to pay the new chief engineer $400. When the new master
and his officers arrived at Halifax the plaintiff, who had never
been offered more than $400 a month by the owner, left the ship.
The trial Judge found that he was discharged without notice
and “‘under the English law . . . would be entitled to compensa-
tion for such damages (sic).”” The facts in evidence I think
warrant this conclusion.

There was some discussion at bar as to the law by which the
nature of the contract, the question of its breach and the relief
to which the plaintiff might be entitled should be determined
and as to the jurisdiction of an English Admiralty Court to
enforce in rem rights based on foreign law in excess of those
conferred by the general maritime law. Counsel were agreed
that the Norwegian law applied and evidence of it was given by
the Norwegian Consul at New York. No evidence of any other
foreign law was adduced. The law of the State of New York,
should it be applicable, must therefore be deemed to be the same
as the law administered by English courts.

In the view I take of the case it is unnecessary to decide to
what law the rights of the parties were subject. If they were
governed by the Norwegian law the plaintiff's damages appear
to have been assessed in accordance with its provisions as proved
by the witness Ravn. 1f they should be determined by English
law the amount allowed does not appear to have been excessive
—at all events, not sufficiently so to justify interference. The
total judgment was for $1,888.85. The plaintiff’s wages when
dismissed were $343.75 per month, and there was then due to
him for wages earned and unpaid $727.60. His damages for
wrongful dismissal were therefore assessed at $1,121.25, or $120
more than 3 months’ wages. 1 am not prepared to hold that this
amount was so excessive for loss of the voyage to the West Indies
that the assessment of the local Admiralty Court should be set
aside.

There is no evidence that the plaintiff actually obtained, or
could by reasonable effort have secured, other employment which
he would have been bound to aceept in order to minimize his
damages.

I would for these reasons dismis. this appeal with costs.
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Bropeur, J.:—This appeal does not, to my mind, present
any serious difficulty.

The engagement of the respondent as master of the ‘‘Fort
Morgan’’ was for a trip from New York to Halifax and the
West Indies. The ‘“‘Fort Morgan’’ is a Norwegian ship and
the respondent is also a Norwegian. The contract should be
governed by Norwegian law because primi facie the law of the
flag governs, unless the parties have provided otherwise in the
language of the contract. It was said in The Johann Friederich
(1839), 1 Wm. Rob. 35 at 37, that ‘‘in cases of mariners’ wages
whoever engages voluntarily to serve on board a foreign ship,
necessarily undertakes to be bound by the law of the country
to which such ship belongs, and the legality of his elaim must
be tried by such law.”” The Leon XIII, (1883), 8 P.D. 121 The
Livietta (1883), 8 P.D. 209; Lloyd v. Guibert (1865), L.R. 1
Q.B. 15.

The law of Norway, as was proved, shewed that the plaintiff
was entitled to damages for wrongful dismissal

The plaintiff having been engaged for a particular voyage
could not be forced to go elsewhere; and if on his refusal he
was replaced by another master, that constituted on the part
of the owners of the ship a breach of contract.

The amount of the damages awarded was not excessive.

The appeal should be dismissed with costs.

Migxavwnr, J.:—This is by no means a satisfactory case and
the reasons for judgment of the trial Judge are extremely brief,
49 D.L.R. 123, 19 Can. Ex. 165. The evidence, as I read it, is
contradictory not only as to the salary agreed to be paid to the
respondent as master of the ship “‘Fort Morgan,”’ but also as
to the term and the voyage for which he was hired. The trial
Judge finds that when the ship arrived at Halifax, the respond-
ent’s salary was $343.756 per month, and this finding 1 would not
disturb as it evidently rests on the eredibility of the respondent’s
evidence as opposed to the statement of Anderson, owner of the
ship, that his salary was then only $250 per month.

As to the voyage for which the respondent was hired, the
finding is that he came to Halifax with a view to a West India
charter, but that after remaining there the owner chartered the
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ship for the war zone, and offered the captain and erew an
inerease of wages provided they would agree to go to Italy, but
that the respondent refused the wages so offered him and was
discharged without notice. 1 do not find in the reasons for
judgment any express statement as to the term for which the
respondent was employed, but 1 take it that the finding was
that the respondent, as he testified, was engaged for a voyage
from New York to Halifax and thence to the West Indies. Very
probably the appellant, in ehartering the ship for the war zone,
found such a charter much more profitable than the intended
voyage to the West Indies.

On the basis of the findings of the trial Judge there can be
no doubt that the respondent was wrongfully dismissed, and
the only question is with regard to the amount of the damages
to which he is entitled for wrongful dismissal. The judgment
appealed from allows him 3 months’ salary and the price of
transport to Norway, granting him such compensation ‘‘by
analogy to the Norwegian Maritime Code,’”’ and the amount for
which judgment was entered, after a reference to the Registrar,
was $1,888.85, being, 1 take it, $1,031.25 for 3 months’ wages,
$302 for return to Norway, and the difference, $555.60, for wages
due the respondent at the date of his dismissal. Both parties
have admitted that the issues in this case are governed by the
law of Norway, and proof of this law was made by the Consul
General of Norway at New York, Mr. Ravn, who referred to arts.
63, 64, 65 and 66 of the Norwegian Code, the effect of which is to
give the master wrongfully dismissed in a port outside of Europe,
when not engaged for any fixed term, 3 months’ wages, plus his
travelling expenses, including subsistence, to the place at which
he was engaged in Norway, but otherwise to that port to which
the ship belongs.

The respondent had been in the United States for over 20
vears and was hired at New York, although he says he belongs
to Stavanger in Norway. He was not asked whether he had
any intention of returning there. If the Norwegian law governs
the matter, as both parties admit, the respondent would appear
to be entitled to claim the amounts which the trial Judge allowed,
and no special complaint is made in the appellant’s factum as to
the sum granted for travelling expenses.
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As I have said this is far from being a satisfactory case, but
I eannot find sufficient ground to justify me in setting aside the
judgment of the trial Court, and therefore I would dismiss the
appeal with costs, Appeal dismissed.

KENNEDY v. INMAN.

Alberta Supreme Court, Appellate Division, Hareey, C.J., Stuar!, and Beck, JJ*
February 5, 1920

VENDOR AND PURCHASER (§ I 1i-26)—AGREEMENT FOR SALE OF LAND
No geservaTIONsS—TITLE 10 PRECIOUS METALS—DELUSION A8
TO VALUE
An agreement 1o convey lands without mal
not oblige the vendor to give title to the preci
ntention that there existed at the time of 1l ntraet suel n
unm ul delusion as to actual values on account of a local boom in real
estate, that the purchaser ought not to be held to his contruet in a Court
of Equity, cannot be considered as applying to o delusion whieh probebly
was not shared at all by the people }(‘:Illmln
|Savide v, Savile (1791), 24 LR, 596, distinguished. |

Avrean from the order of lIves, J., pursuant to a decision
given by him upon certain questions of law set down for argu-
ment under an order for directions.

F.Ford, K.C., and G, V. Pelton, for appellants; H. H. Parlce,

C,, and D. W. MacKay, for respondents,

Harvey, C.J., concurs with Stuart, J.

Stuart, J.:—The action is by a purchaser under an agree-
ment for the purchase from the defendants of a half section of
land in Tp. 53, range 24, west of the fourth meridian. He asks
for determination of the agreement and judgment for recovery
of the first instalment of purchase money on account of certain
defeets in title and also on account of a mutual mistake or general
delusion as to value,

The agreement, which was in the form of an option, is dated
March 12, 1914, and by it the vendor in substance agreed to sell
to the plaintiff purchaser the south half of sect. 24 in Tp. 53 in
range 24 west of the fourth meridian for the sum of $165,000.
The sum of $20,000 was to be paid upon the acceptance of the
option on June 30, 1914, and was in fact then paid but no further
payinents were made,

There were thus no reservations made by the vendor. But
the plaintiff claims that the vendors’ title is subject to the
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reservation by the Crown of the gold and silver mines under see.
161 of the Dominion Lands Aet R.S.C. 1906 ch. 55, repealed 7-8
Ed. VIL,, 1908, c¢h. 20, see. 103, and also subject to regulations
governing placer mining in Manitoba, Saskatchewan and Alberta
under order in council of February 8, 1909, by which, so it is
alleged, the Crown may give the right to persons other than the
vendor to enter upon the lands for mining purposes and to locate,
prospeet and mine for such minerals, i.e., gold and silver, and to
fish and shoot for his own use, and also to cut timber necessary
for his purpose.

The common law of the prerogative of the Crown is the same
in Alberta as in England unless altered by express enactment
in which the C'rown is mentioned. It is the common law that by
a general grant of land from the Crown without any express
reservations gold and silver do not pass. The Case of Mines
(1568), Plowd. 310. We have no statute altering this law.
From 1583 (at least) up to 1908 the Dominion Lands Aect con-
tained a section which was see. 161 of R.S.C. 1906 ¢h. 55, pro-
viding that

No grant from the Crown of lands in freehold or for any less
estate shall be deemed to have conveyed or to convey the gold or
silver mines therein, unless the same are expressly conveyed in such
grant.

Undoubtedly that was no more than a declaration of the
common law. The section does not appear in the revision of the
Act which was made in 7-8 Ed. VIL, 1908, ¢h. 20, and the last
section of that Aet repeals ¢h. 55 of R.S.C. 1906. In my opinion
it eannot be suceessfully contended that this repeal made any
real ehange in the law. The repeal of a statute merely declaring
the common law does not, it seems to me, repeal the ecommon law,
at any rate in a ease where the common law involved is the pre-
rogative of the Crown and by the repealing Aet no mention is
made of the C'rown or its prerogative. | have heard and found
nothing to shew that it is not still the law of this Provinee that
a grant of lands from the Crown without any reservation what-
ever does not convey mines of gold and silver. In England the
Crown can, subjeet to certuin formalities, grant the gold and
silver in fee. In Canada it ~an do the same, or at least could

up to 1914, 1 see no reason whatever for suggesting any differ-
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ence in the law. It ought to be remembered that it is only
restrictive legislation, rather than authorising legislation, that
really has much efficacy here, because the Crown can always do
what it wills with its own without any special grant of parlia-
mentary authority as long as it has not surrendered its rights,

I think, therefore, that in this eountry, as in England, an
agreement to convey certain lands without making any reserva-
tion does not oblige the vendor to convey title to the precious
metals,

With regard to the other restrictions such as the possibility
of placer mining rights being granted and the right of fishing
and shooting and ecutting timber in connection therewith. 1
have in the first place always understood that placer mining was
only for gold. Furthermore, if I am not mistaken in this, there
is nothing on the record to shew that the property contains any
river or stream upon which placer mining eould be earried on,
and in the absence of specific assertion on this point I think we
ought to assume that the contrary is the fact and therefore that
the reservation complained of is with respect to the piece of
land in question meaningless and reserves nothing in fact,

The same can I think be said with regard to rights in respect
of navigable rivers, which is a matter as to which an amendment
was sought. Even assuming the amendment to be allowed, 1
think it would be useless. Counsel never made the slightest
suggestion upon the argument that on the land in question there
was any such thing as navigable water, or even a stream. Pos-
sibly gold and silver may be eoncealed in the bosom of the earth,
but certainly the parties ought to be able to see, and seeing to
inform the Court whether or not there is in fact any such thing
as a stream or lake either for placer mining or for navigation
upon the property in question, or whether it is simply pure
continuous prairie to the end that the Court may know whether
it is dealing with vealities or merely with intangible fancies of
the brain.

The other contention raised was that there existed at the time
of the contract such a general delusion as to actual values on
account of a local boom in real estate that the purchaser ought
not to be held to his contraet in a Court of Equity. Savile v,
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Savile (1791), 24 E.R. 596, and some similar cases were cited. T
do not think it is necessary to say more with regard to these cases
than to point out that there at any rate must be a great distine-
tion between the general delusion of a whole nation and the local
delusion which arose in this case. Even if Savile v. Savile would
be held to be good law if similar facts ever again arose, which
is denied by Fry, par. 448, I do not think it ean be considered
as applying to a delusion which probably the majority of the
people of Canada did not share at all.

I would therefore dismiss the appeal with costs.

Buck, J.:—1 coneur with Stuart, J.

Appeal dismissed.

KENNEDY v. MELICK.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart and Beck, JJ.
February 5, 1920,

Frank Ford, K.C., and (. V. Pelton, for appellants; K. E.
McLaughlin, for respondents,

Harvey, (.. :—1I concur with Stuart, J.

StUART, J.:—In substance the same points arise in this case
as in the case of Kennedy v. Inman et al., 51 D.L.R. 155, and
what was said in the latter case is applicable here. But I think
it proper to add that in my opinion, where a vendor agrees to
convey partienlar lands ‘‘subjeet to the reservations contained
in the grant from the Crown,”” and when that is the form of
agreement which the purchaser has aceepted the latter is not
entitled to objeet at least in a case where the reservations are
such as exist here. The appeal should be dismissed with costs.

Brck, J., econcurs with Stuart, J.

Appeal dismissed.

DAVISON v. PRIEST,

Nova Scotia Supreme Court, Harris, C.J.. Longley, J., and Ritchie, E.J.
January 13, 1920,

Coxtracrs (§ V. C—300) ~AGREEMENT FOR SALE OF 8rock—DeaTn or
ONE PARTY—SUIT FOR RESCISSION BY EXECUTORS—FRAUD AND
MISREPRESENTATION-—KNOWLEDGE OF FACTS RY DECEASED,

The executors of the estate of one party to a contraet eannot succeed
in an action to reseind the contract on the ground of fraud and mis-
representation where the facts establish that the deceased was told and
knew all about the matter before entering into the contraet.
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Avrean from the judgment of Drysdale, J., in favour of
plaintiffs, exeeutors of Francis Davison, deceased, in an action
to rescind a contract made between said Franeis Davison and
the defendant Priest, whereby said Priest agreed to sell to
Davison and Davison agreed to buy 900,000 shares of the common
stock of the Canada Clay Company for the sum of $9,000. The
ground upon which the contract was sought to be rescinded was
fraud and misrepresentation on the part of the defendant Priest.
Reversed.

J. McGi. Stewart, for appellant; 8. Jenks, K.C., for respond-
ents,

Hagrig, C.J.:—The plaintiffs are the executors of Frank
Davison, deceased. The deceased and the defendant entered
into the following agreement, dated November 1, 1913

Witnesseth that the said John W. Priest hereby agrees to sell
to the said Frank Davison 900,000 shares of the common stock of the
Canada Consolidated Clay Co., and hereby undertakes and guarantees
that he will pay and discharge all debts due by the said company to
their ereditors at the date of these presents for and in consideration
of the sum of $9,000, to be paid to him by the said Frank Davison, as
hereinafter provided, and hereby agrees to transfer and have trans-
ferred on the books of the company the said 900,000 shares of common
stock to the said Frank Davison. The said Frank Davison hereby
agrees to purchase the said 900,000 shares of the Canada Consolidated
Clay Co., and to pay therefor by delivering to the said John W. Priest,
herewith, two notes, one for $4,000 payable at 3 months with interest
at 67, and one note for $5,000, payable 6 months from date, with
interest at 6° . And the said Frank Davison hereby agrees and
undertakes to use his best endeavours to obtain from the said Com-
pany an option for the said John W. Priest for a reasonable period
of time, for the sale of the River Denny China Clay property, belong-
ing to the said company, for the sum of $10,000.

And the said John W. Priest hereby undertakes and agrees to
deliver to the said Frank Davison proxies for 200,000 additional
shares of common stock of the said company, authorising the holder
of said proxies to vote the same for a period of 2 years from the
date hereof, and delivery of the same forms part of the consideration
of this agreement,

It is understood that this agreement is made on the faith of the
statements as to the properties helonging to the company contained
in a letter written by Mr. Grandin to the said Frank Davison, dated
October 7, 1913,

Tt is further understood and agreed that the =aid John W, Priest
will obtain from Mrs. Fraser a deed of the property belonging to
her near the properties of the Clay Co., for the sum of $260, for the
said Frank Davison,
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The letter from Grandin to Davison, dated Oectober 7, 1913,
referred to in the agreement reads as follows:
Pictou, Nova Scotia,
October Tth, 1913.
F. Davison, Esq.,
Bridgewater, N.S.

Dear Sir: You are no doubt aware that the Canada Consolidated
Clay Co. Ltd. has for some time past been running into debt, and
although the net amount it owes is less than $6,000, prompt action
must be taken to pay off its debts to prevent the company going into
liquidation.

The present state of affairs has been mainly brought about by the
directors having been unfortunate in their selection of superintend-
ents. Neither of these men proved themselves capable of producing
a satisfactory percentage of vendible brick from the quantity of
green brick they burnt. To be candid, the directors are also to blame
for not having removed the last superintendent before the present
deficit was reached. They can only plead in extenuation that they
allowed themselves to be led further and further into debt by the
repeated assurances of the superintendent that he was just on the
eve of success as regards the burning. That there was nothing inher-
ently wrong with the clay is conclusively proved by the fact that in
every kiln burnt a considerable quantity of first-class vendible brick
was produced; but it is also true that every kiln contained about
equal quantity of badly burnt and unsaleable brick. The type of
kiln used has been blamed for the poor output, but this type is the
commonest kind in which bricks are successfully burnt in Canada.
Obviously then, the fault is in the superintendent and not in the
kilrs and the clay.

The above facts having become generally known, the directors
now find it practically impossible to sell sufficient stock to pay the
losses and give them a fresh start. The stock in the treasury is
therefore of little value just now; but it can be made of considerable
use and value, as will be explained later.

Undoubtedly the best thing to do under the circumstances is, as
E. M. McDonald, M.P., recommends, viz., to organise a new company
with a stronger and more capable management to take over the
entire proposition. And as it is generally known that the profits
of a well managed brick plant are excessive, there should be no diffi-
culty in finding the right men to promote the new company, pro-
vided, of course, there are sufficient inducements in the way of profit
and control. Several parties have already expressed a willingness
to organise along the lines sketched below, but usually, the smaller
the number of those in control the more assured is success. The
writer, therefore, knowing that single-handed you are in a position
to carry out the proposition, begs to submit the same to you before
appealing to a number of business men. The majority of the directors
are in favor of the project, and there will be no difficulty in getting
it ratified by the shareholders,
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Briefly stated, the position of the C.C.C. Co. is as follows: N. 8.

Nominal capitalization, $2,000,000 divided into 2,000,000 8 C
shares. Stock issued, 1,412,907 shares. Balance in p

treasury, 587,193 shares. Quick assets, $2,042.30. Net
liabilities, $5848.95. Plant: valued, Dec. 31/12, at v
$34,067.57. Freehold Clay Lands, Pictou, valued Dec. Prapsr,
31/12, at $494.44.
99 year lease, clay land, Pictou, containing practically an
inexhaustible quantity of unrivalled clay and shale, about 83 Acren
Freehold clay lands at Pictou, about .................cc000 2
Freehold clay lands at River Denys, Cape Breton, containing
a valuable china clay deposit ...................¢... 9% “
Leases of excellent clay lands at Meadowville, N.8., esti-
DR A DD W o5ss iaicsvisinansssnaninnis 341
3 year renewable lease of Yorston House, used as superin-
tendent’s residence, with stables, etc.
25 year renewable lease of land on which plant is located, and
through which railway passes, with water lot extending
to main channel of Pictou harbour, about ........... 4 *

Davison

Harris JCJ.

526

It is proposed to form a new company to be called, say, the
Pictou Clay Co., to buy the Canada Con. Clay Co.

1. The Pictou Co. to have a capitalization of §200,000 divided into
200,000 shares. Value $1 each. The shareholders of the C.C.C. Co.
to receive one share in the Pictou Co. for every ten they hold in the
C.C.C. Co., or 1412907 C.C.C. stock to be exchanged for 141200
Pictou shares.

2. The promoters of the Pictou Co. to receive 587,191 shares
remaining in the C.C.C.C. treasury on payment of that company’s
debts, ($5806.66 plus expenses likely to be incurred between now
and taking over the C.C.C. Co,, say in all $7,000) which are to be
exchanged for 58,710 shares in the Pictou Co.

3. The whole of the stock of the Pictou Co. would thus be issued,
141,290 going to the C.C.C.C. stockholders, and 568,710 to promoters,
making 200,000 shares; but provision would have to be made for the
enlargement of the plant and providing a working capital, which could
be done by issuing bonds, preferably to the promoters of the Pictou
Clay Co.

4. About $5,000 to $10,000 should be sufficient for extensions and
working capital for the first year.

The first thing the promoters of the Pictou Co. would have to
do would be to get control of the C.C.C, Co. This could be secured
as follows:

1151 p.L.n,
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5. The promoters would hold at start in
exchange for paying the C.C.C.C. debts, say..587,000 C.C.C.C. shares.
M. V. Grandin would donate in trust to pro-

DS G aviiddn i ait SEebidutisidswed 113,000 - #

700,000 “ “
The C.C.C.C. directors would guarantee proxies
in favour of Pictou Co. promoters for g
period of say 3 years on C.C.C.C. stock
which the holders would exchange for
Pictou Co. stock in which the voting power
would be continued to be vested in the

PONEMIIY s sssnsasivnreidn baetnbane s 300,000 * ot

Control of Can. Con. Clay Co. .............. 1,000,000 “ -

6. These 1,000,000 C.C.C.C. shares would be exchanged for 100,000
in the Pictou Co., and thus give control of that Co.

7. If the promoters take the Pictou Co's bonds they would also
secure a still stronger grip on that Co.

The Pictou Clay Co. Promoters’ Profits would be as follows:

1. A stock profit of 51,710 shares in the new Co. as instead of
paying $7,000 for 7,000 shares valued at $7,000 they would only pay
$7,000 for 58,710 shares, leaving a balance of 51,710 shares profit. 2.
In the event of the new company producing only 2,500 thousand the
first year—and this is the output of only a small plant—the profits
should be about $10,000, or sufficient to pay 5% on a capital of
$200,000. The old C.C.C.C. stockholders would receive 57 on the
par value of their stock in the new Co., while the promoters would
receive over 40" on their invectment of $7,000. 3. interest on their
bonds. 4. Profit on cheap stock they may buy from C.C.C.C. share-
holders before deal is closed.

From the above it will be seen that the parties who pay off the
C.C.C.C. liabilities and organise a new Co. to buy the C.C.C.C. could
not only secure complete control of the new Co., select their own
directors and fully protect their own interests, but derive very hand-
some profits and a large revenue for the comparatively small sum of
$7,000 plus what they pay for the bonds.

In conclusion, the writer would say that his motive for donating
his stock to the promoters is that he may be able to sever his con-
nection with the Canada Con. Clay Co. at an early date, and devote
his time solely to his own business, and also that those whom he
induced to invest in the C.C.C. Co. may be more generously treated
than would otherwise be possible. He proposes to deed his stock in
trust to the promoters, who are to use their best judgment in dis-
tributing it among any shareholders who may object to the reorganiza-
tion, ete. Any balance left over after satisfying ‘such parties to
become thg property of the promoters. If you think favourably of the
above proposition will you kindly name place and time for a meeting
with the C.C.C.C. directors. The best place to meet would no doubt be
at the office of E. M. MeDonald, M.P., Pictou, wheré all are sure to
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receive the best advice as to the legal and financial phases of the N. S

. proposition. 8.C
Kindly consider the above as strictly confidential. g
An early reply will be much appreciated. Davison
Yours very truly, v.
(Sgd.) M. V. GRANDIN. Prses,
Approved by Hurris, CJ.
(Sgd.) J. W. Priest.

“ J. Welsford Macdonald, Secretary.
“ D. F. Morrison, Director.
Enclosed with this letter was the following statement :

Approximate statement of quick assets, sent with the above letter
of October Tth, 1913,

Approximate statement of Canada Consolidated Clay Co.’s Quick

0 Assets and Liabilities:
September 24, 1913,

» . Liabilities.

Accounts payable $4,021.04

Agents’ Commission 811.50
t Bank demand note ........... s 475.00
v Bank overdraft ............. ke 1,664.88
i RS A sscossivsrnsons 56.28
e Morrloow’s 8/8, coivrsvisnisieias 225.00
s Robertson’s a/e. ........ b 5.00
t tGrandin's a/c.
° Taxes .... 153.76
d Rent 337.50
r Pay roll Sept. 30/13 estimated at 200.00

$7,848. 9'

° tGrandin will not put in any claim if company’s affairs are satis-
d factorily adjusted at an early date.
n Assets.
e Acoountn Pootivable, DRIeK .. occoneicncansrironssssscsnny
f BRI RIAD 3 0020 a s r e ss ~a o 6T A0 Ro oA

B DODUNE SNNNIIIE BB o5 o oviancnvhuanssessassivasessaiares
(4 Brick on hand, 180 M., estimated 90 M. good brick at $7.00
- PR IE s ovnnsenvanbannantssviersesssrsdtsssiansnesses 630.00
e b
e BN 55:5 % 6505 4 Do T RS VR ARHA SRR RS ST AR E IR LB RSO IR 2,042.30
i ROIE: W oo itnvvaosasssessssnshashissveintssotanes 5,806.65
n s
" $7,848.95
by A disputed account of $180.00 and some unpaid stock accounts
o may yet be added to these assets, but against these there will prob-
. ably be some more expenses before the organisation of a new com-
E pany can be effected.
: (Sgd.) W. J. PRIEST,

urer.
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Frank Davison gave the two notes referred to in the agree-
ment and received a transfer of the shares. He died shortly
after, and his execeutors paid the notes when they fell due, to the
Royal Bank of Canada, who were alleged to be the holders
thereof for value, and later brought an action to set aside the
agreement, alleging certain specifie statements to have been made
by the defendant to Frank Davison which were claimed to be
untrue to the knowledge of the defendant, and plaintiffs asked
that the agreement should be set aside as frandulent.

The parties went to trial on this issue, and the plaintiffs
failed to make out the case set out in the pleadings; but in conse-
quence of some evidence given on the trial, eounsel for plaintiffs
asked for and obtained leave to amend and thereupon delivered
the following amended statement of claim:

Pursuant to leave given by Mr. Justice Drysdale, the statement
of claim is amended by inserting the following paragraph at the end
of paragraph 10:

10a. The said Frank Davison was induced to enter into said agree-
ment with the said Priest by the false and fraudulent representations
made by the defendants, other than defendant Dustan, to the said
Davison, that the defendant company had certain assets, including
manufactured brick, debts due, etc., which would be available for
the purposes of the company in the event of the said Frank Davison
entering into said agreement, and that the treasury stock of said
company was the sole consideration to be given to the said Priest
by the said company for assuming the said company’s debts by the
said Priest, whereas in fact the said quick assets had been disposed
of by the said company before the making of said agreement and
formed part of the consideration to be given, and in fact given, to
the said Priest by said company for assuming and paying said
company’s debts,

The defendant, Priest, delivered a defence as follows:

1. This defendant denies that the said Frank Davison was induced
to enter into said agreement by false or fraudulent representations
made by the defendants or any of them as alleged in paragraph 10a
of the amended statement of claim or otherwise or at all.

2. This defendant denies that the defendants or any of them made
any of the representations alleged in paragraph 10a of the amended
statement of claim.

The trial was adjourned from Pictou to Halifax to take
further evidence, and the trial Judge gave judgment for the
plaintiffs on the amended statement of claim; and the relevant
parts of the order for judgment read as follows:

It is declared that the said Francis Davison was induced to enter
into the agreement herein, dated the 1st day of November, 1913, and
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made between the defendant John W. Priest and the said Francis
Davison set out in the statement of claim by the false and fraudulent
representations made by the defendant, John W. Priest, and the said
agreement is hereby set aside and declared to be of no effect.

And it is further ordered that the plaintiffs do recover from
the defendant, Priest, the sum of $9,000 paid by the said Francis
Davison pursuant to the said agreement, with interest thereon from
the 1st day of April, 1919, at 5. per annum, and that the counter-
claim of the defendant Priest herein be and it is hereby dismissed
with costs.

There is an appeal from this deeision and order,

It will be noticed that the plaintiffs’ case as set out in their
amended statement of elaim depends upon whether or not the
deceased was induced to enter into the agreement by the false
and fraudulent representations that the eompany lLad eertain
assets,

It follows that if Frank Davison knew that the assets in ques-
tion were not the property of the company, but had been other-
wise disposed of, that the action must fail because it could not
under such eireumstances be successfully contended that he was
induced to enter into the agreement on the faith of these assets
being the property of the company.

A reference to the statement of quick assets and liabilities
of the company enclosed in Grandin’s letter shews that the gross
liabilities were $7,848.95; the quick assets were $2,042.30; and
the net liabilities were $5,806.65, and in Grandin’s letter there
is the statement that ““The promoters of the Pietou Co. to receive
587,193 shares remaining in the C.C.C.C, treasury on payment of
that company’s debts ($5,806.65 plus expenses likely to be ineur-
red between now and taking over the C.C.C. Co., say in all
#7.000) which are to be exchanged for 58,710 shares in the
Pietou Co.”’

It will be seen that the net liabilities are referred to in this
clause and in the statement, and the $5,806.65 is arrived at by
deducting the quick assets in question from the gross liabilities.

The evidence shews that these quick assets were handed over
to the defendant who paid all the debts, and the contention of
the plaintiffs is that these quick assets are included in the
““properties belonging to the company contained in’’ Grandin’s
letter to Davison, and that the agreement on the part of the
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defendant to pay all the debts of the company required him to
pay the gross debts without the aid of these quick assets.

The contention of the defendant is that throughout the
negotiations the debts were always discussed and referred to as
the net debt and that both parties so understood the matter.

Reginald Davison, a son of Frank Davison, accompanied his
father when the negotiations were carried on, and before the
amendment to the plaintiff’s elaim was thought of his evidence
was taken and on this point is thus reported: “Q. And you
also understood that there were certain small assets to come in?
A. Well, T understood that when we took it over there was to be
a clean sheet, and there was not to be any assets, and the debts
were all to be paid, wiped out and start a clean sheet.”’

‘After the amendment had been made and all parties realised
the importance of the question, and after the defendant and
Grandin had testified that Frank Davison had been told that the
quick assets were to be applied as against the gross liabilities,
Reginald Davison was recalled and asked: ‘‘Q. Did Mr. Priest
say anything to your father in your presence as to Mr. Priest
taking over the liquid assets of the company? A. No, not to my
knowledge, I am sure he did not, Q. About his taking over the
bricks that were manufactured at the time or any of the other
assets? A. I am pretty sure that he did not; in fact I am sure
he did not say anything about it to my knowledge.”’

The witness did not attempt to explain his previous evi-
dence, which is inconsistent with his later statements, and even
if these latter could be regarded as positive denials, I would, I
think, have to take his earlier statement in preference.

Both Priest and Grandin swear positively that the matter of
the quick assets was discussed with Frank Davison and he was
told that Priest was to take these assets and discharge the liabili-
ties, and E. M. MeDonald, M.P., who drew the agreement as
solicitor for both Frank Davison and the defendant states that
at the interview when the defendant and Frank Davison were
both present at his office, ‘‘ there was some question about paying
the debts of the company. Mr. Priest was to dispose of some
brick or something of that kind. I have forgotten the details
and he was to pay the debts up to November 1st. Then I pro-
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ceeded to draw the agreement. They talked for a very long
while, and every phase of the thing was diseussed and 1 started to
draw the agreement.”’

And Roy Davison in his evidence more than once speaks of
the debts as being about $6,000. They could only be that amount
if all the quick assets were applied in reduction of the gross
liabilities, and that is what Grandin’s letter referred to in the
contract plainly shews. .

From this evidence there is no esecape from a finding that
Frank Davison knew from the beginning that the 32,000 of
quick assets were not to form part of the assets retained by the
company, but were to be applied in reducing the liabilities to
about $6,000, and that sum was what was to be paid by the
defendant.

The phrase in the agreement is that it is made on the faith
of the statements ‘‘as to the properties belonging to the com-
pany’’ contained in Grandin’s letter, and in that letter there is
a list of various clay lands to which the company had a title or
which it held under lease, aggregating 525 acres,

The quick assets consisted largely or altogether of promissory
notes, horses, stock of manufactured brick, coal and cement.
The word ‘‘properties’’ is an apt phrase to use in referring to
the lands but quite inappropriate in referring to these quick
assets. I think it is obvious that it was not intended to include
the quick assets, but if it was so intended it could not affect this
case which must turn on the question as to whether or not the
deceased, Frank Davison, was induced by misrepresentation to
enter into the agreement. When he was told and knew all about
the matter such a defence is absolutely hopeless.

The only answer suggested by counsel for the plaintiffs was
that the agreement expressly stated that all the debts were to
be paid by defendant and also in terms included all the proper
ties mentioned in Grandin’s letter. T have already given my
reason for thinking that it did not include and was never
intended to include the quick assets, but assuming that it did it
eould at most give rise to an action against defendant to restore
these assets to the company. It would not justify a judgment
setting aside the agreement.
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The appeal should be allowed with costs, and the action dis-
missed with costs.

There was a counterclaim for interest on the two promissory
notes given by Frank Davison. The agreement says these notes
were to bear interest at 6%, but the evidence shews they were
drawn without interest and no interest was paid. The order for
judgment dismissed this counterclaim with costs. Nothing was
said about the matter on the appeal, and if counsel do not agree
about the matter they will be heard as to the counterclaim when
the rule is settled.

LoxaLey, J. :—1 shall not differ from the rest of my colleagues
in this case, although T have the gravest possible doubt in reach-
ing the eonclusion they have. I am under the impression there
was wilful misrepresentation on the part of Priest, and I have
very great difficulty in reaching an opinion opposite to the con-
clusion that the trial Judge reached.

However, as I do not feel strongly on the point, I will not
undertake to differ fully from the other Judges.

Rrremig, E.J. :—The respect which I have for the finding of
the trial Judge has caused me to have doubt as to whether I am
eorrcct in the eonclusion at which I have arrived in this case, but
after a most careful examination of the evidence I am of opinion
that a case of fraud has not been made. I therefore would allow
the appeal with costs. Appeal allowed.

BANK OF OTTAWA v. ESDALE,
Alberta Supreme Court, Hyndman, J. January 6, 1920.

Jupavent (§ I C— 10)—ForeiGN CouRT—DEFAULT JUDGMENT —APPLICA-
TION TO OPEN UP—ATTORNMENT TO JURISDICTION,

The application of a defendant in applying to open up a judgment
of a foreign Court operates as sn attornment or submission to the juris-
diction of such Court, although nothing further is done than obtaining
the right to file a defence, on ternis too severe for the defendant to romply
with, and no formal appearance is ever entered and the order allowing
him to defend is subsequently vacated and the original default judgment
restored.

Actiox on a judgment obtained in an Ontario Court against
defendant, a resident of Manitoba.

J. E. Wallbridge, K.C., for plaintiff; S. A. Dickson, for
defendant.

HyxpmaN, J.:—This is an aetion brought by the plaintiff
on a judgment obtained against the defendant in the County

O.0h 55 A o
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Court of the County of Carleton, in the Provinee of Ontario, on
February 14, 1918, for the sum of $700.50 including costs and
interest to June 25, 1918. The defendant at the time the action
was entered against him in the Ontario Court was a bond fide
resident of this Province. No appearance was filed in the foreign
Court and judgment by default was duly entered against him.
On April 23, 1918, upon the application of the defendant through
his counsel an Order was made by the Judge of the said County
Court, the material portions being the following terms:

Upon the application of the defendant Matthew Esdale, in the
presence of counsel for the plaintiff as well as for the defendant,
Esdale, upon reading the affidavits filed and upon hearing counsel for
the said plaintiff as well as for the said defendant, Esdale.

I do order that upon the said defendant Esdale paying into Court
the amount of the judgment therein with interest and costs within
21 days from the date hereof that the said judgment be vacated and
set aside as against the said defendant Esdale, and that leave be
granted to the said defendant Esdale to appear herein and file a
defence to this action.

And I do further order and direct that the trial of the said
action shall be heard at the Sittings of this Court to be held in
June, 1918,

Affidavits made by the defendant and used on the application
to open up the judgment were also filed and it is elear beyond
question that the defendant through his counsel or solicitor
appeared in the said Court for the purpose of obtaining the
Order opening up the judgment. The terms imposed in the
Order, however, were at the time too onerous for the defendant
to comply with, and he took no further steps in the matter, with
the result that on May 20, 1918, another Order was taken out
at the instance of the plaintiff’s solicitors in the following terms:

Upon the application of the plaintiff, no one appearing for the
defendant Matthew Esdale, though duly notified of the application
and upon hearing read the lication of Al der Christie Hill filed
and upon hearing what was alleged by counsel for the plaintiff
aforesaid.

1 do hereby order that the Order dated the 23rd day of April,
1918, made by me herein shall be and the same is hereby vacated and
set aside.

It is contended on the part of the plaintiff that the act of the
defendant in applying to open up said judgment operates as an
attornment or submission to the jurisdiction of the foreign
Court. On the other hand the defendant contends that as noth-
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ing further was done than obtaining the right to file a defence
and on terms too severe for the defendant to comply with and
the former judgment having been restored that the matter stands
as though no application had ever been made at all. It cannot
be overlooked that the material filed on the application clearly
shews that the defendant never at any time disputed the juris-
dietion of the Ontario Court, but had the intention of defending
on the merits only and it was due to possible misunderstandings
that an appearance and defence in the regular way were not duly
filed. The defendant complains that the terms of the Order
were unfair and prohibitive.

Under the circumstances, as I see them, had a similar appli-
cation come before me I would have allowed the defendant to
appear on terms much less onerous than those imposed. How-
ever, the case may have presented a different ecomplexion to the
Judge of that Court, and it is not for me to eriticize the Order
made, and T think I am bound to presume that everything done
was fair and just and not contrary to natural justice. See
Piggott, on Foreign Judgments, 2nd ed., 167, 168 et seq.

The principal question, then, for decision is ‘‘Was this act
on the part of the defendant an appearance or voluntary sub-
mission to the jurisdiction of the foreign Court?’’ It is true
the defendant never entered what is known as a formal appear-
ance or defence because of the onerous conditions above referred
to, and not having done so the Order allowing him to defend was
vacated and the original default judgment was restored, and as
the judgment now stands it is as though no such applieation or
Order had ever been made. It seems to me, however, the case
does not depend on whether the defendant did or (id not enter
an appearance or defence within the limited meaning of those
terms, but rather did he in any manner recognize the jurisdie-
tion of the Court by some act or proceeding in the, cause?

1 have looked very carefully through many of the cases and
fail to find any altogether on all fours with this one, but is seems
to me it is the same in principle as Guiard v. de Clermont and
Donner, [1914] 3 K.B. 145, the head note of which reads:

The plaintiff, who resided and carried on business in Paris, com-
menced proceedings in the Tribunal of Commerce of the Seine against
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the defendants, who were merchants carrying on business in London,
for breach of contract. A notification of those proceedings was sent
to the French Consul in London, who informed the defendants that
certain legal documents had been received by him for them and
requested them to take them up. The defendants, althoagh they had
reason to suspect to what the documents related, declned to take
them. Thereafter jud t by default for d and costs was
entered against the defendants in the Tribunal of Commerce, and
intimation thereof was given in the same way as in connection with
the commencement of the pr dings, but the defendants took no
notice thereof until the plaintiff obtained the issue of a saisie-arret or
conditional order attaching any moneys belonging to them in the
hands of the Credit Lyonnais Bank in Paris. The defendants had
a sum of 4. or 8l. due them in the bank at the time, and the bank
intimated to them that the saisie-arret had been issued, whereupon
the defendants filed an “opposition” in the Tribunal of Commerce
asking that the default judgment should be reopened. The Tribunal
of Commerce allowed the “opposition,” heard the case on the merits,
and gave judgment for the defendants with costs. The plaintiff
appealed to the Court of Appeal in Paris, and that Court held that,
the first judgment of the Tribunal of Commerce having been executed
by the plaintiff, the defendants’ “opposition” was too late and was
therefore not receivable, and accordingly the plaintiff’'s appeal was
allowed. The plaintiff now sued on the judgment of the Court of
Appeal restoring the first judgment of the Tribunal of Commerce:—

Held, that the judgment was enforceable inasmuch as (1) the
defendants had voluntarily appeared in the French proceedings, and
(2) the judgment took its whole force and effect from the decision of
the Court of Appeal and was not merely the original default judgment.

I also find in 4 Corpus Juris under the title of ‘‘ Appear-
ances’’ notes founded chiefly on American decisions, but which
I think are entirely in accordance with our own principles of
law, and I here quote some of them :

A general appearance may be express or it may arise by implica-
tion from the defendant seeking, taking or agreeing to some step or
proceeding in the cause beneficial to himself or detrimental to plaintiff
other than one contesting only the jurisdiction. The appearance must
be by the party himself or by a duly authorized representative acting
for him (page 1316, par. 3.)

In most jurisdictions a defendant is considered to have made a
general appearance when he applies for or obtains leave to answer,
after the overruling of a demurrer, the striking out of an answer, or
even after judgment by default. But such an appearance does not
relate back so as to validate void proceedings theretofore had. So an
application for an extension of time to plead it a recognition of the
jurisdiction of the Court over the person and constitutes a general
appearance (page 1339, par. 31).

A general appearance is entered in a cause by the making of any
motion which involves the merits (page 1340, par. 32).
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A motion to vacate a judgment, based on the sole ground of want
of jurisdiction of the person, dees not constitute a general appearance.
But it is otherwise, if the motion is based on other grounds, either
alone or coupled with an objection to the jurisdiction. . . . An
unqualified appearance by motion to vacate a judgment amounts to a
general appearance, where it is required that, if an appearance is
special, it shall be so stated. . . .A general appearance is entered by
making a motion to set aside a default, except where the judgment is
absolutely void for want of jurisdiction of defendant, and the motion is
made upon that sole ground (pages 7341, 7342, par. 33).

Where a defendant, properly served, moves to vacate a default
and at the same time asks permission to file an answer, he thereby
makes a general appearance waiving the service of summons; hut
such appearance does not relate back so as to cure void proceedings
already had (page 1370, par. 69).

(1) An application for an extension of time to answer is a
recognition of the jurisdiction of the Court over the person, and
requires a general appearance. To extend the time to answer is a
favour which can only be granted to a defendant in an action. And
to ask as a favour of the Court, an extension of the period of time to
answer on the merits, is a submission to the jurisdiction of the Court.
(2) It is well settled that an application for an extension of time
ordinarily amounts to a voluntary general appearance and a sub-
mission to the jurisdiction of the Court, because the circumstances
shew a waiver of the right to question such jurisdiction (page 1339,
note 86a).

As pointed out, the above quotations are based on decisions
in the various States of the Union, but I think are quite in accord
with our own prineiples of law. The question is one largely of
fact, and in this instance is: ‘‘Did the defendant in any way
recognize the jurisdiction of the foreign law Court?’” Tt would
appear to me that the motion made on his behalf in the Ontario
Jlaw Court upon material which does not refer at all to jurisdie-
tion but merely to merits must be held to constitute a general
appearance in that Court and its submission to its jurisdietion
notwithstanding that due to the conditions imposed he took no
further steps.

Mr. Dickson argued also that the plaintiff had failed to prove
that the judgment, if actionable here, had not been paid or satis-
fied. The only pleas in the defence, however, are that no such
judgment was recovered but if so it was one in a foreign Court
wherein the defendant did not appear. In order to avail him-
self of the defence of payment or satisfaction I think it should

have been alleged in the defence. The judgment once having
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been proved as it was here a primd facie case of debt is estab-
lished which may of course be displaced by the defendant but
only after a plea alleging payment or satisfaction is properly
placed upon the vecord. Grant v. Easton (1883), 49 L.T. 645,
13 Q.B.D. 302; Hodsoll v. Baxter (1858), E.B. & E. 884, 120
E.R. 739,

It seems to me thevefore that 1 have no alternative but to
order that judgment be entered for the plaintiff for the amount
of the elaim together with interest at 5 ¢ per annum from June
20, 1918, and costs of the action,

Judgment accordingly.

REX v. TEY SHING.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart and Beck, JJ
February 7, 1920,

Argest (§ T B—9)—~Wrtnour wargaNt—OroMm axn Drva Acr—Juoris-
DICTION OF MAGISTRATE
An objection to a magistrete's jurisliction on tle ground that the
necused has been illegally arresied without worrant, is too late if not
tken until after pleading in the regular way without protest,
[Rex v. Pollard (1917), 39 D.L.R. 111, followed

Avrear from the judgment of Ives, J., dismissing a motion
to quash a convietion under the Opium and Drug Aet, 1-2 Geo.
V., 1911 (Dom.), ¢h. 17. Affirmed.

J. K. Macdonald, for Crown; J. M. Macdonald, for appellant.

Harvey, (J.:—The accused was convieted of a breach of
The Opium & Drug Aet 1-2 Geo. V., 1911 (Dom.), c¢h, 17, in
having opium in his possession without lawful excuse.

He was arrested without a warrant. The record shews that
there was a remand for a couple of days and it is stated by
counsel that accused was released on bail.  On the return he
pleaded not guilty and after some evidence was given, in which
it was disclosed that he had been arrested without warrant, his

counsel took objection to the magistrate’s jurisdiction upon the
authority of Rer v. Pollard (1917), 39 D.L.R. 111, 29 Can. Cr.
Cas. 35, 13 Alta. LLR. 157. The case proceeded, however, and he
was convieted. A motion to quash the eonvietion was made
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before Ives, J., who dismissed it. No written reasons were given,
but ccunsel states that he expressed the view that the arrest
was not illegal though without warrant, Without considering
whether on the faets of the case an arrest without warrant was
- authorized we arve of opinion that the view expressed by Walsh,
Harvey.C1. 3 in Rex v. Kostich (1919), 31 Can. Cr. Cas. 407, is a correet
one, and that this objection, even if it would have been a valid

v
Tey Smina

one if taken in time, must be taken promptly, as was done in the
Pollard case, and that it was too late after pleading in the regular
way without protest.
The appeal is, therefore, dismissed with costs.
i Stuarr, J., and Beck, J., coneur with Harvey, C.J.
Appeal dismissed.

MAN. TREMBLAY v. KOWHANKO.

C. A, Manitoba Court of Appeal, Perdue, C.J.M., Cameron, Haggart, Fullerton and
Dennistoun, JJ.A.  February 26, 1920,

Starures (§ 1 C—20)—~Workmen's Compexsation Acr, 6 Gro. V. 1016,
o, 125 MANITOBA—I18 CONSTITUTIONAL VALIDITY—STATUS OF
Boarp—ApMiNistTRATIVE B0DY —NoT A COURT OF JUSTICE—JURIS-
DICTION.

The Workmen's Compensation Board as ereated by the Workmen's
Compensation Aect, 6 Geo. V. 1916, ch. 125, and amendments, is an
administrative body, and not a Court of justice. This body has certain

jurisdiction given to it by the statute, and it is the duty of the Courts to

fend their assistance when necessary as long as the Board aects within
this jurisdiction. Should the Board exceed its jurisdiction or act without
jurisdiction it may be restrained,

[Re Toronto R. Co. and City of Toronto (1918), 46 D.L.R. 547, 24 Can.
Ry. Cas. 278, 44 O.L.R. 381; Workmen's Compensation Board v. Canadian
Pacific Ry. Co., 48 D.L.R. 218, [1920] A.C. I184: Murphy v. City of Toronto
(1918), 45 D.L.R. 228, 43 O.L.R. 20; CN.R. Co. v. Wilson (1918), 43
D.L.R. 412, 29 Man. L.R. 193, referred to.]

Statement. Arrean from Mathers, C.JK.B. (1920), 50 D.L.R. 578.
Although the appeal was from an order of the Referee in Chambers
dismissing the action, the argument before Mathers, C.J.K.B.,
assumed the form of an attack upon the constitutional validity of
the Workmen’s Compensation Act, 6 Geo. V. 1916, (Man.) ch.
125 (see amendment 9 Geo. V. 1919, ch. 118), the discussion
proceeding as if there had been a case stated under rr. 463-468
raising that question of law. It was claimed by the plaintiff that
the Workmen's Compensation Board, as constituted by secs.
46-52 of the Act, and having the powers conferred upon it by
sees. 57-090, 61, 70 and other sections, is in essence a Superior Court,
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that therefore the appointment of the Board and its remuneration
came, by sees, 96 and 100 of the BN A. Aet, within the powers
exclusively assigned to the Dominion and that an appointment by
the Provineial Government was consequently without jurisdiction.

J. B, Hugyg, K.C', for the Attorney-General of Manitoba,

T.J. Murray und A, A, Fraser, for the Attorney-General of
Manitoba and appellants.

W. M. Crichton and R. W. McClure, for respondent.

Perpve, CJM.:—A somewhat similar gquestion was raised in
Re Public Utilities Aet (1916), 30 D.L.R. 159, 26 Man. L.R. 584,
in which my brother Haggart and myself were of opinion that that
Act was wltra vives of the Legislature of the Provinee as infringing
the exclusive powers of the Dominion under 96 and 100 of the
B.N.A. Act. The other Judges, Howell, C.J. M., and Richards,
J.A., held that the constitutional question was not before the
Court, because section 70 of the Act only permitted an appeal upon
a question involving the jurisdiction of the Commission, and that
such appeal must be confined to the question whether the Com-
mission had, in making the order appealed from, acted within the
powers given to it by the Aet.

Some two years later the same constitutional question was
considered by the Appellate Division of the Supreme Court of
Ontario in Re Toronto R. Co. and City of Toronto (1918), 46 D.L.R.
547, 24 Can. Ry. Cas. 278, 44 O.L.R. 381. I am much impressed
with the point raised in that case by Meredith, €'.J.0., and stated
by him as follows, at page 551 :—

The presumption undoubtedly is that de facto members of the Board
were validly appointed, and it might be a sufficient answer to the contention
to say that there is nothing to shew that they were not appointed by the Gover-
nor-General. There is, however, an insuperable difficulty in the way of the
appellant’s success on this branch of the ease. That it is not open to attack
in a collateral proceeding, the status of a de facto Judge, having at least a
colourable title to the office, and that his acts are valid, is clear, 1 think, on

principle and on authority, and it is also clear that the proper proceeding to
question his right to the office is by quo warranto information.

The Chief Justice cites many English, Canadian and Ameriean
authorities which hear out his view as above expressed. He cites,
at page 554, the rule deduced from the eases in the United States,
stated in 23 Cye. 621, as follows:—

The right of a de facto Judge to hold his office is not open to question,
nor are his acts subject to attack in a collateral proceeding; these being
matters which ean only be inquired into in a proceeding to which he is a
party.
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All the other Judges of the Appellate Division agreed with the
A view taken by the Chief Justice.

TaEssLAY From this decision an appeal was taken to the Judicial Com-
mittee of the Privy Council, who delivered their judgment on
20th January, 1920, 51 D.L.R. 69. A copy of this judgment has

been furnished to us. The Judicial Committee allowed the appeal

Kownaxko
Perdue, CIM

on a ground which was quite distinet from the constitutional
question. This latter question was argued, but, as their Lordships

state, it was unnecessary for them to consider it, in view of their
decision upon the other point.

The intention of the Workmen's Compensation Act is to pro-
vide means for securing speedy compensation to workmen who
receive injury by accident arising out of and in the course of their
employment. In the cases covered by the Aet the employer is
liable to pay the compensation. In order to assure to the workmen
or their dependents payment of such comperation as may be
awarded, every employer is required by the Act to file with the
Board a policy of insurance in form satisfactory to the Board,
providing for payvment to the Board of the compensation which
may become payable by the employer: unless the Board, with the
approval of the Lieutenant-Governor in Council, permits an
employer to carry his own insurance (sec. 71). One purpose of the
Act is to afford promypt financial assistance to an injured workman.
Another purpose is to enable him to recover reasonable compen-
sation without the expense of litigation and the delay incident
thereto.

Feetion 3 of the Act declares that:

Where in any employment to which this Part applies, personal injury
by aceident arising out of and in the course of the employment is
eaused to a workman, his employer shall be liable to provide or to pay com-
pensation in the mamner and to the extent hereinafter mentioned, exeept,
ete,

The exceptions are (a) where the injury does not disable the
workman for more than 6 days, and (b) where the injury is attribut-
able to the serious and wilful misconduct of the workman, unless

s not only ““the {
employer”” but also the principal who has engaged *“ the employer”

death or serious disablement results.  In some c:

to perform the work is liable to compensate the workman for injury
sustained in the execution of the work (sec. 9). The administration
of the Act is committed to *“The Workmen's Compensation Board ™
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which is declared to be a body corporate consisting of a Cominis-
sioner and two directors, all of whom shall be appointed by the
Licutenant-Governor in Council (8 Geo. V. 1918, ch. 105, see. 6).
No special qualifieation of any kind is required of the members
It is not necessary under the Aet that any member of the Board
should be a lawyer or should possess any legal training. To the
Board so constituted the Legislature has entrusted exclusive juris-
diction to examine into, hear and determine all matters and ques-
tions arising under Part 1. of the Aet (which, with a few exceptions,
apy lies to employment in general).  The action or decision of the
Board on any matter or thing in respeet of which any power or
authority is conferred upon the Board shail be final and con-
clusive and shall not be open to question or review in any Court
and n6 proceedings of the Board shall be restrained by injunction,
prohitition or other process in any Court or he removable by
certiorari or otherwise into any Court, sec. 57. The Legislature
in faet makes the Board the exelusive judges of law and faet in all
questions arising under Part 1. of the Act. By see. 13, the right of
compensation provided by Part 1. of the Act shall be in lieu of all
rights of action by the workman or his dependents by reason of any
aceident to the workman and no action in any Court of law in
respect of it shall thereafter lie. By sub-see. 2 of sec. 13, any party

to such action if brought may apply to the Board for adjudication

and det iution of the question of the plaintiff’s rights to com-
pensati mnder Part 1. and as to whether the action is one the
right bring which is taken away by that Part, “and such
ad ion and determination shall be final and conclusive.”
It nder this section that the order or certificate of the Board

was made declaring that the plaintiff had a right to compensation
under Part 1. of the Aet by reason of his aceident and that the
matter was one in which the right to bring an action was taken away
by the Act. The motion to dismiss this action was founded upon
the certificate of the Board that the plaintiff has a right to compen-
sation under Part 1. of the Act and that the matter in question was
one in which the right to bring an action for, or by reason of, such
accident was taken away by the Act.

Similar statutes have been in foree for several years in other
Provinces of Canada and the jurisdiction of a Provincial Legis-
lature to enact such statutes has not been successfully attacked.
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The powers of the Board under the Workmen's Compensation
Act of Ontario were considered by the Appellate Division in
Murphy ~v. City of Toronto (1918), 45 D.L.R. 228, 43 O.L.R. 29.

In that case the Workmen's Compensation Board notified the
defendant corporation, which was indebted to the plaintiff, a
contractor, for work done, to pay the amount of an assessment by
the Board to the Board out of the moneys due by the defendant
to the plaintiff, The defendant paid the assessment to the Board.
The action was brought by the plaintifi to recover the amount
from the defendant. It was held by Clute, J. (1917), 45 D.L.R.
229, 41 O.L.R. 156, that the Court had jurisdiction to inquire into
the proceedings of the Board to ascertain whether the defendant
had brought itself within the protection of the Act. It was also
held that after a decision has been rendered and a valid assessment
made by the Board, it is final and not subject to review in the
Courts. The trial Judge in that case allowed an inquiry to be made
and evidenee to be taken to shew that a valid assessment had been
made. The result of the investigation was that it was found by
the Judge that the assessment by the Board was valid. The
decision of the trial Judge was unanimously affirmed by the
Appellate Division, 45 D.L.R. 228, 43 O.L.R. 290. The consti-
tutional validity of the Act was not specially argued but was
assumed both by the trial Judge and the Appellate Court. The
Manitoba Workmen's Compensation Act is similar in effect to
the corresponding Ontario statute, 4 Geo. V. 1914, ch. 25.

C.P.R. Co. v. Workmen's Compensation Board, (The * Sophia™
case) (1919), 47 D.L.R. 487, dealt with the corresponding Act,
6 Geo. V. 1916, ch. 77, in British Columbia. The Court of Appeal
held that the Act was wltra vires of the Legislature of British
Columbia in so far as it purports to warrant the payment of
compensation to seamen, or their dependents, for accidents, or
death by accidents, on ships in foreign waters. This decision was
reversed by the Judicial Committee of the Privy Couneil: Work-
men's Compensation Board v, Can. Pac. R. Co., 48 D.L.R. 218,
[1920] A.C. 184. In giving the judgment of the Privy Council,
Lord Haldane said, at page 221 :—

It is not in dispute that the persons employed by the respondent conipany
with reference to whose dependents the present question is raised, con.e within

the conditions under which the enactment purported to be applicable 1o them.
Nor can it be successfully contended that the Province had not a general

e ——————
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power to impose direct taxation in this form on the respondents if for pro- MAN.
vincial purposes. C.A.
It was held, following Bank of Toronto v. Lambe (1887), 12
\ e . . . T Y
App. ( 575, that the Provinee could impose direct taxes on "”:“”‘

companies carrying on business within the Province, even where RKownazko
the companies were incorporated under Dominion statute.  Lord Pordue, CJ.M.
Haldane dealt with other contentions of the respondents that the

Act was ultra vires and over-ruled them. The question as to the

power of the Provinee to appoint the Board was not raised, but,

apart from that single question, I must regard the decision as an

authority for the validity of the Act in general.

The right of compensation under the Act was regarded by
Lord Haldane as the result of a statutory condition of the contract
of employment made with a workman resident in the Provinee, for
his personal benefit and for that of members of his family dependent
upon him: 48 D.L.R. 218-220. 1 would refer also to Citizens Ins.
Co. of Canada v. Parsons (1881), 7 App. Cas. 96, at pages 109-110.

Taking the Workmen's Compensation Act at large, I think
the power to enact such legislation was conferred on the Legis-
lature of the Province by sec. 92 of the B.N.A. Act.  In Hodge v.
The Queen (1883), 9 App. Cas. 117 at 132, it was said that the
B.N.A. Act conferred on a Provincial Legislature,
authority as plenary and as ample within the limits preseribed by section 92
as the Imperial Parlinment in the plenitude of its power possessed and could
bestow. Within these limits of subjects and aren the local Legislature is
supreme.

The same view is expressed in Dobie v. Temporalities Board
(1881),7 App. Cas. 136 at 146, and Liguidators of Maritime Bank of
Canada v. Receiver-General of New Brunswick, [1892] A.C. 437
at 441-443.

There may be certain clauses in the Workmen's Compensation
Act the validity of which may be open to question, but it is not
necessary to discuss or refer to them on this appeal. The Board
as created by secs. 46-52 is an administrative body and not a
Court of justice. It is not, in my opinion, a superior Court. Some
provisions of the Act are of a drastic, almost of a revolutionary,
character. But the Courts have nothing to do with the policy of
the legislation. The function of interpreting the statute lies with
the Court of King's Bench as the High Court of this Provinee,
subject, of course, to appeal from that Court: 27 Hals. 126-127 and

i
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cases there cited. If the Board execeeds its jurisdiction or acts
without jurisdiction it may be restrained: CN.R. Co. v. Wilson
(1918), 43 D.L.R. 412, 20 Man. L.R. 193. But as long as the
Board acts within its jurisdietion it is the duty of the Courts to
lend their assistance when necessary so as to carry out the purpose
and intention of the Act.

With great respeet, I would allow the appeal and restore the
order dismissing the action. )

Cameron, J.A.—This is an action for damages brought by
the plaintiff, a carpenter, against the defendants, contractors, for
personal injuries sustained while in the defendants’ employment.
It is alleged by the plaintiff in his statement of claim, issued
November 27, 1918, that his injuries were due to the defendants’
negligence, and, alternatively, to the negligence of the defendants’
foreman to whose orders he was bound to conform.

It is alleged in the defence, after making certain denials of the
plaintifi's allegations, that the aceident happened on May 29, 1918,
and that on May 29, 1918, the plaintifi filed his elaim with the
Workmen's Compensation Board in the form of an affidavit and
that his claim was duly allowed and payments made in respeet
thereof; also that on November 26, 1918, an application was made
by the defendants to the Board for adjudication and determination
of the right of the plaintiff to compensation under the Act and that
the Board on December 5, 1918, declared that the plaintifi’s right
to compensation was within the Act and the right of action in
respect thereof was taken away.

An application was made to the Referee to dismiss the action
and, on March 21, 1919, he made an order dismissing the action,
holding that the order made by the Board December 5, 1918, was
final.  On appeal from this order, Galt, J., gave the plaintifi
leave to amend by raising the question of the validity of the Act.
Thereupon the plaintifi, May 30, 1919, replied to the amended
defence by making further allegations, amongst them one that the
Act in question was ultra vires of the Legislature, more particularly
with respect to certain specified sections.

Subsequently this appeal was heard before Mathers, C.J.K.B.,
50 D.L.R. 578, when the question of the validity of the Workmen's
Compensation Act, c¢h. 125, 6 Geo. V. 1916 (Man.), or rather of
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certain seetions of that Aet, was argued.  As a result of the informal
procedure thus adopted, an order was made or judgment pro-
nounced by Mathers, C.JK.B., in which it was adjudged and
declared that secs. 46 to 51 inclusive of the said Act are ultra vires
of the Legislature of the Frovinee of Manitoba, especially so when
considered in relation to the other provisions of the Aet and the
powers conferred upon the Workmen’s Compensation Board by
the provisions of the Aét.

From this order or judgment the defendants appeal and, on
the argument before us, it was agreed by counsel for all parties,
including counsel representing the Attorneyv-Ceneral, that the
question of the validity of the Act should be argued and determined
as if regularly brought before the Court under see. 406 of the
King's Bench Aet, R.S.M. 1913, ch. 46,

The Workmen's Compensation Act, 6 Ceo, V. 1016, ch. 125,
repealed the Employers Liability Aet, R.S.M. 1913, ¢h. 61, and
the Workmen's Compensation Act, R.S.M. 1913, ch. 200, provided

a new method of determining and paying compensation to work-
men for injuries sustained in their employment. It is limited to
workmen in certain specified industries to which additions may be
made by the Board constituted by the Aet. Part 11, of the Act
deals with employers’ liability, but is a different subject and does
not affect the question before us. The Aet enlarges the right to
compensation for personal injuries from accident arising out of
and in the course of employment to all cases excepting those where
the workman is not disabled for a period of at least 6 consecutive
days and excepting where the accident is attributable solely to
the serious and wilful misconduet of the workman “unless the
injury results in death or serious disablement.”” No action lies
for the recovery of compensation but all claims for such compen-
sation are to be heard and determined by a Board which is ereated
by the Aect.

By sec. 13 it is provided that the right to compensation provided
by the Board shall be in lieu of all actions and rights of actions
against the employers of workmen of the designated classes and
by rub-sec. 2 that any party to an action may apply to the Board for
adjudication and determination of the plaintifi’s right to compen-
sation and as to whether the action is one the right to bring which
is taken away by the Act and such adjudication and determination
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shall be final and conclusive. This subsection was amended in
1919, 9 Geo. V, ch. 118, but the amendment is immaterial here.

The Board consists of a Commissioner and two directors to be
appointed by the Lieutenant-Governor in Couneil, and shall be
a body corporate. It is given the like powers as the Court of
King's Bench or a Judge thereof, for compelling the attendance of
witnesses, examining them under oath and compelling the produc-
tion of documents. .

It is provided that an accident fund shall be created to be
furnished by contribution to be made by insurance companies and
by employers earrying their own insurance, which may, if found
necessary, be supplemented out of the Consolidated Revenue
Fund.: Employers are to file statements shewing wages earned by
employees and a poliey of insurance satisfactory to the Board is to
be filed with such statements. The Board may examine the books
of employers and may inspect their premises to see if satisfactory
precautions against accidents have been taken. But to ascertain
the scope of the Act reference must be made to the whole Act.

By sec. 57 the jurisdiction of the Board is made exclusive as to
matters arising under the Act and its decisions are made final and
conclusive and shall not be open to question or review in any
Court and its proceedings shall not be restrained by injunction,
prohibition or other process or proceeding in any Court or remov-
able by certiorari or otherwise into any Court. The Board is given
the power to rescind, alter or amend its decisions or orders.
Provision is made for the creation of an accident fund out of contri-
butions by insurance companies and underwriters, and by employers
carrying their own insurance.

57 is amended by 9 Geo. V. 1919, ch. 118, sec. 23, whereby
sub-sec. 2 of said see. 57 is repealed and a new subsection, retro-
active in its operation, is substituted. Without limiting the
generality of the provisions of sub-sec. 1 it declares the exclusive
jurisdietion of the Board shall extend to determining the existence

and degree of disability, the permanence of the disability, the
effect of the injury on earning capacity, average earnings, relation-
ship of workman to his family, dependency, whether any industry
within scope of Act, and ““whether or not any workman in any
industry is within the scope of this Part (Part 1. of the Act) and
entitled to compensation thereunder.”
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The authority of the Provincial Legislature to make laws
respecting the matters involved in the legislation in question is to
be found amongst the classes of subjeets assigned to its exclusive
jurisdiction by sec. 92 of the BN.A. Aet and more particularly by
suh-s

13 of see. 92, concerning “Property and Civil rights.”
Incidentally there arises also the consideration of sub-see. 14 *“the
Administration of Justice in the Provinee, including the Constitu-
tion, Maintenance and Organization of Provincial Courts, both of
Civil and Criminal Jurisdiction, and including Procedure in Civil
matters in those Courts.”

There is no provision in see. 91 of the B.N.A. Act  (which
defines the exclusive legislative authority of the Parliament of
Canada), that is affected by this Act. No question whatever
arises that it encroaches upon the yowers of Parliament in the
slightest. There is no provision in sec. 91 or elsewhere in the Aect
that the Provincial Legislature shall not make laws respecting the
ereation and appointment of Boards or Commissions or Officers
who may exercise judicial powers.

Section 96 of the B.N.A. Act provides “the Governor-General
shall appoint the Judges of the Superior, District and County
Courts in each Province, excej t those of the Courts of Probate in
Nova Seotia and New Brunswick.” This yower of appointment
has nothing to do with the Dominion Parliament and concerns only
the yowers of the Governor-General. No question, therefore,
arises with respect to conflict of powers between Parliament and
the Provincial Legislature as respectively assigned to them by
sces, 91 and 92 of the B.N.A. Act.  The Act Lefore us is within the
authority of the local Legislature under sec. 92, The sole question
is whether its validity is affected by the power of appointment
reserved to the Governor-General by see. 96 of the Imperial Act,
with which sees. 99 and 100 are to be read.

The authority of the Provincial Legislature and that of the
Dominion Parliament may at times overlap. **Subjects which in
one aspect and for one purpose fall within sec. 92 (B.N.A. Act)
may in another aspect and for another purpose fall within see. 91.”
Hodge v. The Queen, 9 App. Cas. 117 at 130. See Attorney-General
of Manitoba v. Manitoba License Holders Ass'n, [1902] A.C. 73
at page 78. In such a case we are to determine *the true nature

and character of the legislation in the particular instance under
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discussion”'—its grounds and design, and the primary matter
dealt with—its scope and object—"“in order to ascertain the class
of subject to which it really belongs,” and any merely incidental
effect it may have over other matters does not alter the character
of the law. Russell v. The Queen (1882), 7 App. Cas. 829 at 839-
840. Similar considerations may reasonably be invoked in deter-
mining the validity of legislation when it is assailed as being
apparently repugnant to provisions of the B.N.A. Act other
than see, 91,

What then is the scope and object of this legislation? It is
contended that the object of the Aet in question is to provide a
scheme of accident insurance for the Fenefit of workmen within
this Provinee, and that the Board which is created by the Aet is
not a Court but merely an administrative body designed to carry
out effectively its terms,

In C.P.R. Co. v. Worlmen's Compensation Board, 48 D.L.R.
218, [1920] A.C. 184, [1919] 3 W.W.R. 167, it was held by the Privy
Council, on appeal from the Court of Appeal for British Columbia,
17 D.L.R. 487, that the provisions of the Workmen’s Compensation
Act, 1916, 6 Geo. V. (B.C.), ch. 77, were not ultra vires of the
Provineial Legislature for the alleged reason that they warranted
payment of compensation to dependents of workmen, coming
within the enactment, who may be killed in an accident elsewhere
than in the Provinee. The British Columbia Aet is similar to that
of this Province and its validity was impeached on the ground above
set forth, but there is no suggestion made throughout that the Aet
was in confliet with sec. 96 of the B.N.A. Aet.  Yet Macdonald,
C.J.A. says: “The Board is both Judge and sheriff. It pronounces
judgment and carries it into execution. It is a new Court in
substitution, to the extent of jurisdiction of the ordinary Courts
with powers in part judicial and in part ministerial. Its ereation
is authorized by the powers conferred on the Legislature under said
class 13 (of see. 92 of the B.N.A. Act).” But McPhillips, J.,
who delivered a dissenting judgment, which was upheld in the
Privy Couneil, took the view “that the Workmen’s Compensation
Act is in its nature a scheme of insurance or pension scheme,
providing compensation to workmen, in case of injury and to their
dependents in case of death caused by accident quite independent
of negligence and the obligation is imposed at large upon the
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employers covered by the Aet in favour of the workmen and
dependents of workmen defined in the Aet,” page 494. Lord
Haldane, in giving the judgment of the Privy Counecil, 48 D.L.R.
218 at 221, [1920] A.C. 184, deals with the provisions of the Aet
and holds that,
the right conferred arises under see. 8 (dealing with accidents outside the
Provinee) and is a result of a statutory condi‘ion of the contraet of employ-
ment made with a workman resident in the P ovince, for his personal benefit
and for that of members of his family dependent on him This
right arises not out of tort, but out of the workman's statutory contraet, and
their Lordships think that it is a legitimate provincial object to secure that
every workman resident within the Provinee who so contracts should possess
it as & benefit conferred on himself as a subject of the Provinee

These views are of the greatest weight in determining the
precise scope of this legislation. Our Aet unquestionably creates a
scheme of aceident insurance and it further imposes a statutory
condition on the contract of employment in the cases it specifies.

In Murphy v. City of Toronto, 45 D.L.R. 2:
a decision of the Board under the Ontario Workmen's Compen-

, it was decided that

sation Aet, 4 Geo. V. 1914, ch. 25 (also similar to ours), was final
and not subject to review by the Courts. The Appellate Division
rested its decision, 45 D.L.R. 228, 43 O.L.R. 29, on sec. 60 of the

Ontario Act (our see. 57), giving the Board exclusive jurisdiction

in the matter in question and held, agreeing with the trial Judge,
that there was no right of action. In this case as in the British
Columbia cases, no question was raised as to the validity of the
legislation, though its provisions were thoroughly examined and
discussed.

What is the meaning of the term “Superior Court” as used in
sec. 967 1t is pointed out in 9 Hals., page 9, that:

Many bodies are not Courts, although they have to decide questions
and in so doing have to act judicially, in the sense that the proceedings must
be conducted with fairness and impartiality; such as assessment committees,
boards of guardians, the benchers of the Inns of Court or the
General Medieal Couneil.

And at page 11:—

The Superior Courts are the House of Lords, the Judicial Committee of
the Privy Council, the Supreme Court of Judicature, the Court of Criminal
Appeal and the Courts of Chancery of the Counties Palatine of Lancaster
and Durham and are all Courts of Records,

With the changes necessitated by the statutes enacted since
1867, those were Superior Courts as they existed and were present
in the mind of the Imperial Parliament when it passed the B.N.A.
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Act. The general coneeption as to what is a Superior Court with
its attendant powers, dignity and prerogatives has not been changed
since that time.

In 15 Corpus Juris, page 715, there is the following: “ A Court is
a body in the Government to which the public administration of
justice is delegated.” Similar definitions are given in a footnote.
(2) “A tribunal charged, as a substantive duty, with the exercise
of judicial power. (3) A tribunal organized for the purpose of
administering justice, and presided over by a Judge or Judges.”
The term “has been held not to include a Master Commissioner,
a Master in Chancery, a commission appointed by the Court, a
public service commission a board of equalization of
taxes . . . the view being that the word “Court” implies a
permanent. organization for the administration of justice.” Ib. at
page 717. These definitions or expositions of the term are in
accordance with our traditional views of Courts of justice and
their meaning is accentuated when the word *“superior” is prefixed.

The opinions stated on this question by Sir John Thompson
in various reports made by him as Minister of Justice have been
frequently cited. His report on the Quebec District Magistrates
Act, 1888, is set out at length in Lefroy on Legislative Powers,
pages 141-174, and the terms of the disallowed Act at pages 142-3.
That Act was an attempt on the part of the Quebee Legislature to
substitute a Provincial Court with provineially appointed Judges
for a Superior Court with Dominion appointed Judges. Sir John
Thompson comments on the decision of the Privy Council in
Regina v. Coote (1873), L.R. 4 P.C. 599, holding that that dealt
only with the question of conferring power to examine witnesses,
ete., although a wider construction was placed upon it in Regina v.
Horner (1876), 2 Cart. Cas, 317. But in a later report Sir John
Thompson repudiated the idea that the local Legislatures have no
power to create Courts of no matter how small jurisdiction, where
Judges shall be appointed by the local executives. He maintains
the view that the words of the B.N.A. Act referring to “Judges of
the Superior, District and County Courts,” include all classes of
Judges like those designated and not those which at the passage of
the Act happened to bear those names. Lefroy, Canada’s Federal
System, page 562.

Sir John Thompson made a restatement of his position in a
subsequent report (May, 1892), quoted in Lefroy, Canada's




51 D.LR. Dominion Law Rerorts.

Federal System, page 566, which dealt with the provisions of a
Quebee Aet empowering the Lieutenant-Governor in Couneil,
upon the report of the Railway Committee of the Executive
Couneil, to cancel railway charters in certain cases. He held that
the legislation might be objectionable as conferring on the Railway
Committee powers generally rejosed in legal tribunals, but adds
that ‘it seems clear that a Legislature may invest other bodies
than the Courts with such powers and functions without exceeding
its jurisdiction.”  Mr. Lefroy remarks that the Minister is here
speaking of the power of the Provineial Legislature to create a
special tribunal for the determination of a special matter and not
of the power to confer general jurisdiction.

It must be remembered that Sir John Thompson and other

Ministers of Justice who have discussed this subjeet were dealing .

with the provineial Acts from the point of view of their disallowance
and that the power of disallowance may e exercised upon grounds
of policy and not necessarily upon the ground of wltra vires, which
is properly a question for the Courts. In reality if a provincial
Act is wltra vires there is no need to disallow it. But whatever his
point of view, and his opinion though extra-judicial is entitled to
weight, he evidently considered it was within the power of a local
Legislature to ereate bodies other than Courts with the powers
and functions usually rvpm«-'l in legal tribunals for special purposes.
In Re Toronto Ry. Co. v. City of Toronto, 46 D.L.R, 547, 24
Can. Ry. Cas. 278, 44 O.LL R 381, an order made by the Ontario
Railway and Municipal Board required the Toronto Railway
Company to place a certain number of cars in operation and a
further order was made requiring the company to pay a sum of
money as penalty for non-compliance with the first order. On
appeal Meredith, C.J.0., dealt with the objection that the order
of the Board had no validity; that the Board is a **Superior Court”
within the meaning of sec. 96 of the B.N.A. Act and that its mem-

bers had no jurisdiction. He held that the presumption is that
de facto members of the Board were validly appointed, and that
it might be a sufficient answer to say there was nothing to shew
that they were not appointed by the Governor-General. He says:
46 D.L.R. at 551:—

That it is not open to attaek, in a collateral proceeding, the status of a
de facto Judge, having at least a colourable title to the office is
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clear, 1 think, on principle and on authority, and it is also clear that the
proper proceeding 1o question his right to the office is by quo warranto infor-

mation.

TrEMBLAY At page 555 he expresses the opinion that the Board is an
Kownaxko. administrative body, having, as incidental to the performance of
v its administrative functions and the exercise of its administrative

Cameron, J.A

powers, jurisdiction to construe contracts and further that if the
Board be a Court it is not a Superior Court within the meaning of
sec. 96 of the BN A. Act, and he points to provisions in the Ontario
Act warranting this view, not a few of which are to be found in the

Act before us. Ree pages 559, 560. He concludes his judgment

thus, page 561 :—
b According to the rule which has been admittedly laid down, that in
considering a question as to the constitutional validity of a provincial enact-
ment, it is the duty of the Court “to make every possible presumption in
favour of such legislative acts, and to endeavour to discover a construction
of the B.N.A. Act which will enable us to attribute an impeached statute to
a due exercise of constitutional authority, before taking upon ourselves to
declare that, in assuming to pass it, the Provincial Legislature usurped powers
which did not legally belong to it" (per Strong, J., in Severn v. The Queen
(1878), 2 Can, 8.C.R. 70, 103), we ought, in my opinion, to hold that in the
Ontario Railway and Municipal Board Aet, 1906, the Legislature must be
taken to have constituted a tribunal, the members of which should be appointed
under its authority as provided by see. 4 (2), rather than that the Legislature
ereated a Superior Court and usurped an authority which it did not possess,
but which was vested in the Governor-General,

Maclaren, Magee and Hodgins, JJ.A., agreed with Meredith,
C.J.0., and Ferguson, J.A., says, page 561:

As I read the B.N.A. Aet, the designation Superior as applied to a Court

the Appellate Division was reversed on the ground that the word-

l means a Court, other than County and District Cour's, in which is vested
the right and power to control, regulate, restrain or review the acts and

; proceedings of some other Court,

| For this and the reasons assigned by Meredith, (".J.0., he

I agreed with the other members of the Court in dismissing the

' appeal.

{ On appeal to the Privy Council, 51 D.L.R. 69, the judgment of

|

|

ing of the Ontario Act that the penalties therein prescribed must
be imposed by the Railway Board “for the purpose of enforcing
compliance’” with its orders must be taken to refer to process for

| procuring specific performance and, further, that, the Act pre-

scribing the penalties having been passed after a breach of the
| first order had occurred, it could not be supposed the Legislature
passed it without intending some further allowance of time to
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remedy the breach as that would bear too great a resemblance to
ex post faclo legislation. Their Lordships’ conclusion, therefore,
was that the order appealed from was not authorized by the Act.
A still further ground is stated to the effect that in the proceedings
before the Board no claim for penalties was made, nor was the
question referred to until judgment was delivered. As to the
other point, that the Board must be regarded as a “Superior
Court,” Viscount Cave, who delivered the judgment of the
Judicial Committee, says at page 75, “This question was fully
considered by the Supreme Court (of Judicature for Ontario) and
was decided by that Court against the appellants™ but he points
out that in consequence of the view of their Lordships on other
points it became unnecessary for them to consider it and it was
not argued before them and they express no opinion on it.

Counsel called attention to certain characteristies of a Court
which this Board doesnot possess. Theseare, of course, not individu-
ally or, perhaps, collectively, conclusive, but they throw light on
the subject as indicating the intention of the Legislature and the
object of the legislation. The Board is not. declared to be a Court.
It has no seal as is usual in the case of Courts. Its orders are not
enforceable until registered in the King's Bench. They are not
given by the Act the power of enforcement such as ordinarily
exists to compel obedience to a Court order. There is given no
power to commit for eontempt. The provisions of the Act, taken
as a whole, do not contemplate a litigation between parties but
rather an adjustment of claims by the Board against a fund.
There also exist under the Act what may be ealled positive attri-
butes which are inconsistent with the idea of the Board being a
Court. It is a body corporate and is given the right to bring an
action and to take proceedings before magistrates. It is given the
power to inspect premises and direct alterations to be made thereon
and other powers at variance with those usually exercised by
Courts. These and other characteristics apparent on perusal of
the Act are in opposition to the contention that this Board is a
Court and point to the conclusion that it is merely an admini-
strative body created with the powers deemed necessary to carry
out effectively the insurance scheme which is the object of the Act.
The observations of Meredith, C'.J.0., on this matter to which I
have referred are most instructive.

14—51 p L.R.

189

MAN.
C.A.
‘I'u;,n;n;.n
I\'nw:‘ni\\nn

Cameron, J A




190

MAN.
CA
l un;m AY
Kow I‘I’\\)\u

{Cameron, J.A

Dominion Law Reports, (51 D.L.R.

I cannot accede to the contention that the Board, merely
because it is given, to a limited extent, certain powers usually
exercised by judicial tribunals, which limited powers are necessary
for and incidental to the due administration of the insurance
scheme contemplated by the Aet, is therefore a Superior Court.
Similar powers have heen freely bestowed upon provincial officers
and authorities. It has been held that Provincial Legislatures
have jurisdiction to pass laws for the appointment of justices of
the peace, whose powers are largely judicial. In the same category
we have the officers under the Real Property Act, R.S.M. 1913,
ch. 34, coroners, arbitrators, assessors, Courts of Revision and
commissioners to make inquiries respecting public matters. All
these provincial authorities are clothed with powers that are
more or less judicial.

An objection taken to the validity of the Act in the judgment
appealed from and on the argument is based on sec. 3 which
provides for determination by the Board whether an accident
arose out of and in the course of employment. It is pointed out
that these questions under the English statute are reserved for
the Courts, as was the case before this Aet. It is argued that if
the jurisdiction of the Courts can be thus limited, such limitation
cannot be indefinitely extended. But can there be any doubt
about that? The constitution, maintenance and organization of
the Courts is exclusively within the powers of the local Legislature.
The right to enact implies the right to repeal. The powers of the
Court of King's Bench are derived from the King’s Bench Act and
the Legislature that passed it can surely limit, modify or repeal it.

That the powers of this Board could be exercised by the
Legislature itself cannot be doubted. The executive power
of the Legislature is co-extensive with its legislative power. There
is nothing to prevent the Legislature delegating its executive
power to creating a Board to do what it itself could do within the
ambit of its jurisdiction.

I am strongly inclined to the view, and I am strengthened
init by Meredith, C.J.0.’s judgment in the Ontario case referred to,
that this legislation, assuming that it does create a Court as
contended, is still intra vires of the Provincial Legislature. It is
the only Legislature that can constitute a Provincial Court.
Neither the Dominion Parliament nor the (lg\'(Tlu)t'-(ionvrul has




Dominion Law Rerorts.

51 D.LR.

the power. It is only the appointment of the Judge that can be
questioned and that is a matter outside the legislation altogether
and does not affect the validity of the legislation. If the Act
ereates a Court and is therefore invalid would the appointment of
a Judge by the Governor-General have the effect of validating that
which was theretofore invalid and void? 1 cannot see it. But in
the view I take it is not necessary to discuss this aspect of the
question raised.

In my opinion the sections of this Act here called in question
are valid as a due exercise of the power of the Legislature to ereate
a special body or tribunal for the adjustment and determination of
matters necessarily and incidentally arising in the administration
of the system of insurance which the Legislature intended to
create,  With that view of the Board’s powers and funetions it
seems to me impossible to bring it within the meaning of the term
“Superior Court” as that term is used in see. 96,

I have not attempted to deal with all the numerous cases or
citations more or less relevant bhrought to the attention of the
Court. But this Act has been in foree in this Provinee since 1916
and similar Acts in other Provinees for a longer period and now for

the first time we have the question of their validity under see. 96

brought before the Courts. Every presumption is to be made in
favour of the validity of the legislation and in my judgment there
was no argument, presented to the Court that was cogent enough
to rebut or shake that presumption.

FuLLerron, J.A.:—This appeal raises the question of the
validity of sees. 46 to 51 of the Workmen's Compensation Act,
6 Geo. V. 1916 (Man.), ch. 125, as amended by ch. 105, 8 Geo. V.,
1918, and ch. 118, 9 Geo. V. 1919.

These sections deal with the appointment by the Lieutenant-
Governor in Council of a Commission for the administration of
Part 1. of the Act.

Mathers, C.J.K.B., from whose judgment, 50 D.L.R. 578, this
appeal is taken, held that the sections in question were ultra vires
of the Provinecial Legislature as being in conflict with the powers
reserved to the Dominion by sec. 96 of the B.N.A. Act which
provides for the appointment by the Dominion of Superior,
District and County Court Judges.

While the Board is not in terms declared by the Act to be a
“Superior Court’" the contention is that it is by the Act constituted
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in essence, if not in name, a “Superior Court.” In other words,
that if the powers and jurisdietion conferred on the Board constitute
it a Court the fact that it is not in terms called a Court is immaterial.

The several sections of the Aet conferring jurisdiction are set
out at length in the judgment appealed from.

Speaking generally, the purpose of the Aect is to ecreate an
“accident fund” for the payment of compensation to injured
workmen or their dependents.  The fund is ereated by an assess-
ment levied upon the employers based upon an estimate of the
probable amount of the pay rolls.

Speaking of the British Columbia Workmen'’s Compensation
Act, which is very similar in its terms to our own, McPhillips, J.A.,
in the case of C.P.R. v. Workmen's Compensation Board, 47 D.L.R.
87 at 494, said:

The Workmen's Compensation Board is in its nature a scheme of insur-
ance or pension scheme, providing compensation to workmen in case of
injury and to their dependents in case of death caused by accident, quite
independent of negligence, and the obligation is imposed at large upon the
employers covered by the Aet in favour of the workmen and dependents of
workmen defined in the Aet,

The Act is divided into two parts. Part 1., with which we are
alone concerned, deals with the subject of compensation; Part 11.
treats of the rights of workmen who are not entitled to avail
themselves of the provisions of Part 1.

The tribunal provided for by the Act to carry the provisions of
Part 1. into effect is the Workmen's Compensation Board.

Section 46, sub-sec. 1, as amended by 8 Geo. V. 1918, ch. 105,
of the Act is as follows:

There is hereby constituted a Commission for the administration of this
Part, to be ealled, “The Workmen’s Compensation Board,” which shall be

a body corporate and shall eonsist of a Commissioner and two directors, all
of whom shall be appointed by the Lieutenant-Governor in Council

In order to effectually carry out the provisions of Part 1. the

Board is necessarily endowed with certain judicial powers and it is

the possession of these powers which is said to constitute the
Board a “‘Superior Court.”

Mathers, C.J.K.B., in his written opinion, after referring to
the fact that sec. 3 of the Aet is in terms the same as sec. 5 of the
Imperial Act, 6 Edw. VIL. 1906, ch. 58, and to the fact that an
immense amount of litigation had arisen in England in connection

with the interpretation and application of that section, goes on to
say at page 589 :-
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Prior to the enactment of this Aet, such questions could only be deter-
mined by the judgment of this Court or the County Court after a trial. The
Act transfers this jurisdiction to the Board. If the jurisdiction of the Court
over this limited but very important field of litigation may thus be taken from
the Courts and vested in an official or officials appointed and paid by the
Province, I can see no reason why the same thing may not be done with
respect to any other subject matter, and so ultimately the whole jurisdietion
now exercised by the Court.

With deference, it appears to me that the error into which the
Chief Justice has fallen is in assuming that any jurisdiction
formerly exercised by the Court of King's Bench or by the County
Court has been transferred to the Board.

It is true that the Aect takes from the Courts jurisdiction in
actions brought by workmen who are entitled to compensation
under the Aet but the jurisdiction thus taken away is not trans-
ferred to the Board.

Prior to the passing of the Act a workman who had been
injured by negligence could bring action at common law against
his employer or under the Employers Liability Aet, R.S.M. 1913,
ch. 61, whichever the facts warranted.

Where the workman had suffered injury by accident, arising
out of and in the course of the employment, he had an alternative
remedy by application for compensation under the provisions of
the Workmen's Compensation Act, R.S.M. 1913, ch. 209, providing
his employment. was one to which the Aet applied. All questions
arising in proceedings under the last mentioned Aect if not settled
by agreement were to be settled by the arbitration of a committee
representative of the emplover and his workmen if any such
committee existed, otherwise by an arbitrator agreed on by the
parties or in the absence of agreement by the County Court. The
Judge of the County Court in disposing of any matter under the
Act did not exercise the functions of a County Court Judge but
acted as an arbitrator.

An appeal is given to the Court of Appeal but, so far as I can
discover, the Court of King's Bench was given no jurisdiction
whatever. How then can it be said that any jurisdiction formerly
possessed by either the Court of King's Bench or the County
Court has been transferred to the Board?

Part I1. of the Act repeals both the Employers Liability Act
and the original Workmen’s Compensation Act, and enacts
provisions which to some extent take the place of the Employers
Liability Act.
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The Board is not given power to try any action either at com-
mon law or under Part 11. of the Act. Its sole duty is to administer
the fund for the creation of which the Aet makes provision.

Any injured workman who is not entitled to compensation
under Part 1. of the Act may take action in the Courts as he could
prior to the passing of the Aet,

It is true that the Act confers on the Board certain judicial
functions, but that fact alone is by no means decisive of the
question. Many bodies exercise judicial functions but are not
Courts, as for example, arbitrators, committees of clubs, ete.

At the argument counsel for the respondent strongly relied on
sec. 52 of the Act as shewing that the Board was in reality a Court.
That section provides that the Board shall have the like powers as
the Court of King's Bench or a Judge thereof for compelling the
attendance of witnesses, ete.

In Kelly v. Mathers (1915), 23 D.L.R. 225, 25 Man. L.R. 580,
the validity of “An Aet respecting Commissioners to make In-
quiries concerning Public Matters' was called in question.

Section 2 of that Act provided that “The Commissioner or
Commissioners shall then have the same power to enforce the

attendance of such party or witnesses, and to compel them to give
evidence, as is vested in any Court of law in civil cases.” It was
held that the Aet was intra vires of the Provineial Legislature.

In The Queen v. Coote, L.R. 4 P.C. 509, the Privy Council
decided that it was within the competency of the Legislature of
Quebee to appoint 5 commissioners empowered to investigate the
origin of any fires occurring in the cities of Quebee and Montreal,
to compel the attendance of witnesses, and examine them on oath,
and to commit to prison any witnesses refusing to answer without
just cause.

See also in Re Public Inquiries Act, Re Clement (1919), 48
D.L.R. 237.

In Re Toronto Railway Co. and City of Toronto, 46 D.L.R. 547,
24 Can. Ry. Cas. 278, 44 O.L.R. 381, an order was made by the
Ontario Railway and Municipal Board requiring the Toronto
Railway Company to place in operation upon its system not later
than a certain date 100 additional ears.

Subsequently a further order was made which, after reciting

that the former order had not been complied with, required the
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company to pay to the City Corporation a sum of money as a
penalty.

The Ontario Railway and Municipal Board was appointed by
the Lieutenant-Governor in Council under the authority of see. 5
of the Ontario Railway and Municipal Board Act, R.8S.0. 1914,
ch. 186. Very large powers both judicial and ministerial are
conferred on this Board in connection with the operation and
maintenance of railways, street railways, telegraphs, telephone
systems and public utilities.

Section 5, sub-sec. 4 of the last mentioned Act gives the Board
“all the powers of a Court of Record and (the Board) shall have
an official seal and shall be judicially noticed.”

Section 21, sub-sec. 4:

The Board shall, as respects the amendment of proceedings, the attend-
ance and examination of witnesses, the production and inspection of doeu-
ments, the enforcement of its orders, the entry on and inspection of property,
and other matters necessary and proper for the due exercise of its jurisdiction,
or otherwise for earrying this Aet or any other general or special Aet into
effect, have all such powers, vights and privileges as are vested in the Supreme
Court

The point was taken in this ease that the Board was a “Superior
Court” within the meaning of sec. 96 of the B.N.A. Aet, and its
members, not having been appointed by the Governor-General,
had no jurisdietion to exercise the powers conferred upon the Board
by the Aet by which it was created.

The Court, consisting of Meredith, ('.J.0., Maclaren, Magee,
Hodgins, and Ferguson, JJ.A., held that the Board was not a
“Court” within the meaning of see. 96 of the B.N.A. Aet.

It seems to me that much stronger grounds existed in this case
for holding ““The Ontario Railway and Municipal Board” to be a
Court than in the present ecase for holding “The Workmen's

Compensation Board” to be a Court.

If the Board were intended to be a Superior Court one would

expect that it would be given the power to enforce its own orders

sec, 60,

like powers as the Court of King's Bench for compelling the

attendance of witnesses, ete., would be unnecessary.

and not be-obliged to resort to the Court of King's Bench under

Again, if it were a Superior Court, sec. 52, which gives it the

The Board is not in terms declared by the Aet to be a Court,

and the provisions of the Aet constituting it a body corporate
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(sec. 46) and giving it a right of action against a defaulting employer
(sec. 6OE) are entirely inconsistent with the idea that the Board is
a Court.

My view is that the Board is not a Court.

For the above reasons 1 would set aside the order and allow
the appeal with costs.

Dex~
contracts of employment has been progressive during a number of
vears in this Province. First, an adaptation of Lord Campbell's Act
was passed, next an Employers Liability Act which enlarged the

causes of action open to a workman and removed some of the

1sTouN, J.A.:-—The evolution of the law relating to

common law defences which stood in his way. In 1912, the
Workmen's Compensation Aect was passed which followed closely
the English Act of 6 Edw. VII. 1906, ch. 58, and gave the workman
a right to compensation by reason of his employment and injury,
quite apart from the doctrine of tort, which had been the pivot
upon which previous legislation turned. In 1916 the Act, 6 Geo. V.,
ch. 125, under consideration was passed. It abolishes the action
in tort on the part of workmen in special employments and sub-
stitutes a claim upon an insurance fund in lieu thereof. The
scheme of the Act is to provide a fund always available for the
relief of injured workmen of the classes specified without any
delays or technicalities. Compensation is paid to the workman
not by his employer, but by the Board, which makes assessment
upon employers in advance of any claims for compensation arising
Upon failure of employers to maintain the fund, compensation is
payable out of the Consolidated Revenue Fund of the Provinee.

The Legislature has declared that the contract of employment
in certain classes of work has attached to it statutory conditions
and creates new rights and remedies in substitution for old.

It has been argued that the Act in question abrogates certain
powers of the Courts and transfers those powers to a new Court.
In my opinion such is not the case. The jurisdiction of the Court
of King's Bench and the County Courts to entertain actions in

tort in respect to the claims of certain classes of workmen against
their employers is abrogated, but is not transferred to any other
tribunal, and there can be no doubt that the Legislature has full
power to abolish any right of action in respect to property and
civil rights within the Province. Certain causes of action, as for
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example those against trade unions, have been, from time to time,
abolished in England, and in like manner certain causes of action,
as for example those in question, against employers, have from
time to time, been abolished in Manitoba. The statute in question,
sec. 13 (1) as amended 9 Geo. V. 1919, ch. 118, sec. 8, says: “No
action in any Court of law in respect thereto shall thereafter lie.”
The power of the Legislature to so enact is as full as the power of
the Imperial Parliament: Hodge v. The Queen, 9 App. Cas. 117.

The Workmen's Compensation Act of British Columbia was
before the Judicial Committee of the Privy Council very recently,
48 D.L.R. 218, [1920] A.C'. 184, and was held to be infra vires in
so far as the general scheme was concerned. 1t is similar in general
outline to the Manitoba Act. The validity of the appointment of
the Commissioners was not raised before their Lordships and is
not referred to by them. Viscount Haldane says, at page 222,
speaking of the Aet as a whole and declaring it to be intra vires:
“It is in substance a scheme for securing a civil right within the
Province.”

It is not conceivable that a tribunal could be created by the
Provinee for the purposes named, without conferring upon that
tribunal some judicial functions, Every scheme of insurance calls
for the exercise of judicial or quasi-judicial powers by certain
offici

the rights of claimants under the policies which it issues

Is.  An insurance company is called upon daily to determine

The identification of the elaimant as one of the assured, the
proof of his right to compensation as one of a class, and the assess-
ment of his compensation based upon a wage scale, and the extent
of his injuries, are ordinary administrative acts which must
necessarily he performed; and the adjudication made in respeet
thereto can be made as well by an inferior as by a superior Court,
and equally as well by a tribunal which is not a Court at all.

The right of a Province to ereate inferior Courts and to appoint
those who exercise judicial functions therein has been generally
recognized: Re Small Debts Recovery Act (1917), 37 D.L.R. 170,
12 Alta. L.R. 32; Reg. v. Bush (1888), 15 O.R. 398: Rex v. Sweeney
(1912), 1 D.L.R. 476, 19 Can. Cr. Cas. 222, 45 N.S.R. 494; Wilson
v. MeGuire (1883), 2 O.R. 118,

The judgment appealed from, 50 D.L.R. 578, referring to the
decision of the Judicial Committee of the Privy Council in Work-
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men's Compensation Board v. C.P.R., 48 D.L.R. 218, [1920] A.C,
184, sometimes known as the “Sophia” case, adopts the view that
the enactment of legislation for the establishment of a Commission,
or Board, with the powers above outlined, is within the competence
of the Legislature of the Provinee. Further, that it is competent
for the Provinee to provide, as this Act has done, for the ereation
of a fund by an assessment against employers, for payment of
compensation according to a specified seale, to an injured work-
man, or his dependents in the event of death, and to take away
from him or them the right to proceed for compensation in any
other way. Such legislation has to do with eivil rights within the
Provinee and does not encroach upon the powers of the Dominion
nor any of the subjects reserved to it under sec. 91 of the B.N.A
\et. .

The Legislature has set up a speecial tribunal by which these
provisions are to be made effective, and the judgment appealed
from, finding certain judicial functions conferred upon that
tribunal —and for that reason alone —assumes that a Superior
Court has been created which can only be controlled and made
operative by the appointment of a Judge by the Governor-General
under the provisions of secs. 96 to 101 of the B.N.A. Act. Special
tribunals have been created by the Provinee for special purposes
in a number of instances. All of them exercise judicial functions.

Under the Small Debts Recovery Act of Manitoba, 6 Geo. V.
1916, ch. 101, Police Magistrates are appointed by Provincial
Order-in-Council to exercise jurisdiction in all elaims and demands
for debt whether payable in money or otherwise where the amount
or balance claimed does not exceed $50. Judgments of the
magistrate may be filed in the office of the Clerk of the County
Court for the judicial division in whieh the action is brought,
and thereupon shall be entered as a judgment of that Court, and
execution, garnishing proceedings, and certificate for registration
against lands, may be issued thereon and enforced according to
the ordinary procedure of that Court or of the Court of King's
Bench where applicable.  Re Small Debts Recovery Act, 37 D.L.R.
170, 12 Alta. L.R. 32.

Under the provisions of the Real Property Aet, R.S.M. 1913,
ch. 171, judicial functions of an extensive character are exercised
by District Registrars and particularly under the foreclosure

sections of the Aet.
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Assessors and Courts of Revision under the Municipal Aect,
R.8.M. 1913, ch. 133, deal with large and small holdings of land
and impose tax burdens often of magnitude upon them.

Public Utilities Commissions have been created in several
Provinces and necessarily exercise judicial powers in determining
questions concerning property and eivil rights within the Provinee
concerned: Toronto Railway Co. v. City of Toronto, 46 D.L.R. 547,
24 Can. Ry. Cas. 278, 4 O.L.R. 381.

Commissioners to make inquiries concerning publie matters
with large powers as to the taking of evidence and enforeing the
attendance of witnesses may be appointed under R.S.M. 1913,
ch. 34; Kelly v. Mathers, 23 D.LL.R

The contract of fire insurance is subjeet to statutory conditions

L.R. 580

under RS.M. 1913, ch. 103, one of which provides that the value
of the property insured, the value of the property saved or of the
amount of the loss, shall, whether the right to recover on the policy
is disputed or not, and independently of all other questions, be
submitted to arbitration, and that the award shall be conclusive
as to the amount of the loss, and the amount to be paid by the
company. Jurisdiction is thereby conferred on a statutory
tribunal to measure and determine the compensation payable
under a statutory contract of fire insurance. In the case under
consideration a statutory contract of emplovment insurance is
gimilarly dealt with

All of these tribunals are exercising useful powers of a judicial
character, which have been conferred upon officials appointed
under the authority of the Provineial Legislature. Generally
speaking they are not powers which ean with advantage be
adminigtered by a Superior Court, for they combine administrative
with judicial funetions. An insurance scheme such as the one
under consideration could not in my opinion be suecessfully
administered by a Superior Court of the type which is contemplated
by see. 96 of the B.N.AL Aet

But even if the powers conferred upon this Board should be
found to include some of the powers of a Superior Court Judge
the Act itself or the appointment of the Board would not for that
reason alone be w/tra vires of the Legislature. It would in my
opinion take much more to give to the Board the status and
jurisdiction of a Superior Court.  Certain clauses of the Aet in

question may eall for judicial interpretation as oceasion arises
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Section 52 (as amended by 9 Geo. V. 1919, ch. 118, sec. 22)
provides that:—

The Board shall have the like powers as the Court of King's Bench in
Manitoba or a Judge thereof for compelling the attendance of witnesses,
and of examining them under oath, and compelling them to answer questions
and compelling the production of books, papers, documents and things.

Such a clause (and there are others in the Act) may be serutin-
ized as to its effect and the jurisdiction which the Legislature
intended to confer upon officials of the Province when occasion
arises, but it does not arise in connection with the present appeal,
and if it did would not, in my opinion, invalidate the scheme of the
Act or the appointment of the Board for the purposes which are
clearly within the jurisdiction of the Legislature. Kelly v. Mathers,
Supra.

It has been urged in argument that certain clauses of the
Act impose the findings of the Board upon the Court of King's
Bench without permitting any inquiry on the part of the Court
as to the jurisdiction of the Board to make such findings. That in
effect the Board is made a Court superior to the Court of King's
Bench, and secs. 13, 57, 58, 60 and 61 are referred to.

To my mind these sections mean that a party whose rights
have been declared by the Board, cannot be subjected to process
in any Court to vary or alter the adjudication and determination
made by the Board in respect to matters which are within the
scope and purview of the Aet. Why should there be any review
by a Court? The rights and remedies provided by the Act never
were administered by the Court of King's Bench. They are new
creations of the Aect itself, and the Legislature, being determined
to put an end to litigation in respect to workmen'’s compensation
has decreed that the Board alone shall be responsible for its find-
ings and must itself and of its own motion correct its errors, if
any occur. These sections do not mean that the Court of King's
Bench is immediately bound to stay or dismiss an action because
the Board certifies that it has determined or adjudicated in respect
to an accident in which the same parties are concerned. If the
pleadings and proceedings in the Court of King’s Bench or the
County Court shew jurisdiction upon their face the Court will be
justified in proceeding with the action until satisfied that the
cause of action sued on is one of the causes of action which has been
abolished by the Act. When satisfied on the point the Court
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should stay the action in obedience to the statute and not because
it is bound to act blindly upon a certificate of the Board which C.A
may be founded in complete error as to the cause of action which
is before the Court. When it has been satisfactorily established
that the Board has determined and adjudicated under the Act
the identical cause of action which is before the Court, such
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determination and adjudication will be final and conclusive:
Murphy v. Toronto, 45 D.L.R. 228 at 246, 43 O.L.R. 29: C.N.R. v.
Wilson (1919), 49 D.L.R. 440; Jones v. C.P.R. (1919), 49 D.L.R.
335.

The judicial acts which the Board is to perform under sec. 57

of the Act, as amended by the statute of 1919, are only such as are
necessary to establish the right of the elaimant or his dependants
to rank against the insurance fund and to measure his compensation
according to scale. They in no way conflict with the jurisdiction
previously possessed by the Courts in respect to common law
rights and statutes which have been repealed, and even if they
did would, in my opinion, fall far short of conferring Superior
! Court jurisdiction upon the Board.
o This Board which has been held by the judgment appealed
from to be a “Superior Court” within the meaning of sec. 96 of
the B.N.A. Act has a number of characteristics which are, in my
judgment, incompatible with that finding. It is declared to be a
body corporate by see. 46. It has no authority to render enforce-
able judgments, but must seek the aid of the Court of King's
Bench when necessary to carry its orders into effect. Sees. 27,
60, 77 (4). In order to enforce penalties for violation of its orders
it must apply as complainant to a Justice of the Peace asking for
a summary conviction under sec. 30 as amended by the Act of
1919, 9 Geo. V. ch. 118. In order to recover assessments the
Board is given a right of action against the defaulting employer in
respect of the amount unpaid together with costs of such action
by sec. 69E. It thereby becomes a plaintiff in legal proceedings.
There is no Court to which it is superior or over whose proceedings
it can exercjse any control.

Section 96 of the B.N.A. Act when it refers to Superior and
County Courts means Courts similar to those which were so
designated in 1867. Re Small Debts Recovery Act, 37 D.L.R. 170,
12 Alta. L.R. 32. They were Courts for which the statute provided
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Judges learned in the law and of standing at the bar of the Province
to which they were commissioned.

Under the Act in question, which establishes a tribunal from
which solicitors and counsel are banished by see. 11, it is not
requisite that the members of the Board should possess any legal
qualification whatsoever. The manifest purpose of the Legislature
was to take away from the Courts, the lawyers, and the litigiously
inclined, the rights and privileges formerly enjoyed by them in
respect to certain classes of action in tort, and to substitute a lay
tribunal administering an elaborate scheme of state insurance.
The creation of a new type of Superior Court or County Court
was never contemplated by the Legislature and 1 cannot agree
that it has unwittingly done so.

Had the opposite conclusion been arrived at, there would still
remain the fact that this Board has been in operation for some
vears and has transacted a large volume of business, has levied
and disbursed large sums of money, and now holds large sums of
money for the satisfaction of compensation claims which may arise
in the future. The Commissioners if improperly appointed Judges
of a Superior Court are nevertheless de facto Judges and as such
subject to removal only by guoe warranto proceedings in which they
can take part in defence of the jurisdiction which they have exer-
cised. As pointed out by Meredith, C.J.O., in Re Toronto R. Co.
and City of Toronto, 46 D.L.R. at 551, the status of a de facto
Judge is not open to attack in a collateral proceeding where he
holds at least a colourable title, and his acts as such are valid until
properly questioned. In that case the Appellate Division of the
Ontario Supreme Court unanimously eame to the conclusion that
the Ontario Railway & Municipal Board, although it has for some
purposes, judicial functions to perform, is not a Court, but an
administrative body having as incidental to the performance of
its administrative functions and the exercise of its administrative
powers, jurisdiction to construe contracts. The Judicial Committee
of the Privy Council while allowing an appeal on other grounds,
51 D.L.R. 69, did not question the judgment on the point quoted.

With great respect, I am of opinion that the Workmen's
Compensation Board of Manitoba is neither a “Superior Court,”
nor an ‘‘Inferior Court.” It has no controlling authority over
any other Court which is a distinguishing characteristic of a
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Superior Court, nor is it subordinate to any other Court which is
a distinguishing characteristic of an Inferior Court, 15 Corpus
Juris 721, It has none of the characteristics of the Superior Courts
of common law which were the Queen’s Beneh, the Common Pleas
and the Exchequer, at Westminster, Garrard v. Tuck (1849),
8 C.B. 231. Neither has it, in my opinion, the characteristics of
the Superior Courts as they existed in Canada in 1867 when sec. 96
of the B.N.A. Act came into foree

It is an administrative tribunal with certain ancillary judicial
functions, for the adjustment of civil rights within the Provine
in respect to workmen's compensation for injuries within fixed
limits. No portion of the jurisdiction previously exercised by the
Courts in respect to employvers” liability has been assigned to it
and the field in which it operates is a new creation within the
competence of the Legislature, which has authority to appoint and
pay the Commissioners who constitute the Board

It was admitted by counsel on the argument before this Court
that the facts relied on in this case,as establishing the cause of
action were the same as those before the Board in respeet to which
a certificate was given and that the Board had adjudicated upon
the matter. In view of this admission I think, with great respect
that the appeal should be allowed and the dismissal of the action
affirmed.

HaGaart, J.A., concurs. Appeal allowed.

LAVIN v. GEFFEN.
Alberta Supreme Court, Appellate Division, Harvey, C'.J., Stuart and
February 25, 1930
Parryersuip (§ 11—8)—~SALE OF INTEREST BY ONE PARTNER TO THE OTHER
PARTNERSHIP ASSETS—ORAL AGREEMENT—STATUTE OF FrAubs
SaLes oF Goobs ORDINANCE
The interest of a partner in the assets of the partnership is a chose in
action, and the pure or of the same by an oral agreement cannot
suecessfully ]nh':u' the Statute of Frauds, even though there appe
be a leasehold interest in lands among the partnership assets.  Nor can
the purchaser plead the section of the Sales of Goods Ordinance corres-
ponding to sec. 17 of the Statute of Frauds. For this ordinance does not
apply to a chose in action
{Re Bainbridge, £x parte Fletcher (1878), 8 Ch. D. 218, 38 L.T. 229;
Colonial Bank v. Whinney (1885), 30 Ch, D. 261, 55 L.J. Ch. 585; (1886
11 App. Cas. 426, 56 L.J. Ch. 53, 55 L.T. 362, referred to.]

Beck

ArreaL from the judgment at the trial in an action claiming,
under an oral partnership agreement, a leasehold interest in real

estate owned by the partnership. The trial Judge in a former
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action held that this was within the Statute of Frauds and dis-
missed the action on appeal. This decision was reversed and a
new trial ordered (49 D.L.R. 23, 15 Alta. L.R. 59), from which
the present appeal is taken.

A. Macleod Sinclair, K.C., and B. Ginsberg, for appellant.

J. B. Barron, for respondent.

The judgment of the Court was delivered by

Stuart, J.:—The decision of this Court upon the previous
appeal (1919), 49 D.L.R. 23, 15 Alta. L.R. 59, in this case was
simply to the effect that where one partner had by oral agreement
sold his share in the partnership to the other—and only other
partner the fact that among the partnership assets there appeared
to be a leasehold interest in lands did not entitle the purchaser to
plead successfully the Statute of Frauds in an action against him
to enforce the agreement. The point there came up on appeal
from a judgment given on the first trial dismissing the action
simply upon the admission of counsel that such a leasehold interest
was among those assets. The Court ventured to dissent from the
view rather tentatively, or perhaps one should say rather unneces-
sarily, expressed by the Court of Appeal in England in the case of
Gray v. Smith (1889), 43 Ch. D. 208, 62 L.T. 335, which the trial
Judge had followed. The Court then ordered a new trial and by
the terms of our decision it was left open to the defendant to
adduce any evidence which might place a different aspect upon
the matter.

The Judge at the second trial apparently found nothing in
the evidence which he thought should induce him to take any
different view. We now have both the partnership agreement
and the lease in question before us as well as the testimony of the
parties. The trial Judge has found the existence of the alleged
agreement proven as a fact and I do not understand that any
serious attempt is now made to induce the Court to interfere with
that finding; and indeed any such attempt would obviously be
futile in the circumstances.

So far as the question of an interest in land is concerned, I can
see nothing in the case to justify any distinetion being made which
would make our former decision inapplicable.

There is, however, the additional circumstance to be considered
that the partnership assets included certain goods and chattels
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as well as the leasehold interest. But here also 1 think the
defendant cannot successfully plead the section of the Sales of
Goods Ordinance which corresponds to sec. 17 of the Statute of
Frauds. It seems to be well settled that the interest of a partner
in the assets of the partnership is 'a mere chose in action and to
choses in action it is clear that that ordinance does not apply,
sec. 2(1).

In the case of Re Bainbridge, Ex parte Fletcher (1878), 8 Ch. D.
218, 38 L.T.

Jankruptey) that such an interest was a mere chose in action

220, it was decided by Bacon, C'.J. (Chief Judge in

And I take it that this view was approved by Fry, L., in Colonial
Banlk v. Whinney (1885), 30 Ch. D. 261, 55 L..J. Ch. 5835, and by
Lord Ashbourne in the Hou e of Lords in the appeal in that case
(1886), 11 App. Cas, 426, 56 L.J. Ch. 43 at 53, 55 L.T. 362
although the exact property involved in the latter case was a
share in a joint stock company. In the former case Bacon, ('.J.,
decided that the interest of a partner was within neither the
Bankruptey Act, 46-47 Viet. 1883, ch. 52, nor the Bills of Sale Act,
41-42 Viet. 1878, ch. 31.

Lindley in his work on Partnership, 8th ed., 795, also adopts
this case as authority for the statement that a partner’s interest
is a chose in action.

Finally, T cannot discern any distinetion which can be drawn
on account, of the suggestion that there was at the moment of the
agreement, or shortly prior thereto, a dissolution of the partner-
ship agreed upon. As between the partners the nature of the
interest agreed to be sold still obviously remained the same.

I, therefore, think the appeal should be dismissed with costs

Appeal dismissed.

NORSTRANT v. DAVIDSON.

Alberta Supreme Court, Appellate Division, Harvey, C.J ., Stuart, Be:
and Ives, JJ. March 3, 1920

ContracTs (§ 1 C—15)—0rriox—WRITTEN  AGREEMENT UNDER SEA!
CONSIDERATION NOT PAID—SPECIFIC PERFORMANCE—LIABILITY OF
PARTIES

An option in the form of a written agreement under seal for the sale
and purchase of land is not binding upon the parties when the con
tion mentioned as having been paid, and the receipt of which is acknowl-
edged, has not, in fact, been paid

1551 p.L.R.
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Arrean by defendant from the trial judgment in an action
for specific performance of un option agreement and for damages.
Reversed.

F. C. Mayer, for appellant; E. A. Dunbar, for respondent.

Harvey, C.J. (dissenting):—The defendant was purchasing
5 sections of land from a company in which the plaintiff was
interested. The plaintifi wished to take a half interest with him
but owing to the fact of his fiduciary position he desired to get
the approval of the beneficiaries before doing so. He stated,
however, that he felt no doubt that they would approve. Before
the defendant signed the agreement for purchase he entered into
an agreement with the plaintiff by which he agreed upon payment
by the plaintiff, before May 1, following, of $5,000 with interest
from the date of the purchase (5,000 being half of the cash
payment to be made by defendant), to sell and assign to him
an undivided half share in the land. After the plaintifi had
obtained the approval of his beneficiaries he tendered the amount
specified before May 1, but the defendant returned it and he
now refuses to carry out the agreement. This is an action for
specific performance of the agreement and for rectification of the
agreement, a wrong figure having been used in the description of
the land clearly without the intention of either party. On the
trial before Simmons, J., judgment was given in favour of the
plaintiff.

I can see no reason whatever why the rectification asked for
should not be made as there is no shadow of doubt as to what
land the parties both had in mind. The agreement:

Witnesseth that in consideration of the sum of one hundred dollars

now paid receipt whereof is hereby acknowledged the

vendor covenants and agrees . to sell and assign to the purchaser

on or before the 1st May, 1918, one undivided half share or interest in, ete.,

for the price or sum of five thousand dollars on which shall be credited the
said sum of one hundred dollars.

The agreement is signed and sealed by both parties.

It is contended by the defendant that this is an option and its
terms must be strictly complied with.

In my opinion no notice of aceeptance is required and upon
tender on or before May, 1, 1918, of the requisite amount, the
defendant was by its terms bound to assign the half interest.

The $100 specified as the consideration was, however, not paid
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and it is elaimed now on behalf of the defendant that he was not
bound, in other words, that there never was any option. It is
quite apparent that the rule that the terms of an option must
be strietly complied with has no neeessary application to the con-
sideration of whether there was a good option created. Leaving
aside the question of whether the presence of a seal may not
bind the defendant even though a sum of money is specified as
the real consideration and considering the agreement as one not
under seal, in my opinion, the question whether the defendant
is to be considered bound without the actual payment of the
money is entirely one of intention of the parties, which may be
gathered from the document and the surrounding circumstances
including the conduet of the parties

In Cushing v. Knight (1912), 6 D.L.R. 820, 46 Can. S.C.R
555, an agreement of sale was signed which acknowledged receipt
of the cash payment of £10,000. This, however, was not paid
prior to the signing of the agreement and after signature payment
was refused until the vendor made some satisfactory arrangement
about encumbrance. The vendor then notified the purchaser
that if he did not pay it within 4 days he would consider the
agreement cancelled. In delivering a dissenting judgment in
that case (1912), 1 D.L.R. 331, 4 Alta. L.R. 123, 1 expressed
the view that in the absence of that payment there was no binding
agreement. Practically the same view was expressed in the
Supreme Court of Canada by Duff, J., with whom Brodeur, J.,
voneurred, he being of the opinion that the agreement as a whole
manifested that intention. Idington, J., considered that the
refusal to pay could be treated as a repudiation by the purchaser
entitling the vendor to cancel, which he did after notice. Anglin,
J., with whom Davies, J., concurred, while expressing somewhat
the same view as Duff, J., seems to rest his conclusion on the
ancellation after notice.

Now it is quite apparent that that case is very different from
the present one in its facts. Why the $100 was not paid is not
very clear but it being such a comparatively small amount and

both parties apparently considering it practically certain that
the plaintifi would take advantage of the agreement, they seem
to have paid no particular attention to it. Certainly there is
no evidence that the plaintiff would not have paid it if it had
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been requested. By not paying it then he had to pay interest
on it along with the rest of the $5,000 when payving it. The
defendant had already arranged for an advance of the whole
$10,000 required 1o be paid and his letter refusing the plaintifi’s
cheque when it was sent gives as his reason that as he had
arranged for the money and was paving interest on it, he did
not even then wish payvment of plaintifi’s half at that time.
If that letter was an honest expression of the defendant’s reason
for refusing the cheque, it did not indicate any intention at that
time of questioning the plaintifi’s right to acquire a half interest
under the agreement. If the agreement was binding but could
be cancelled upon the plaintifi’s refusal to pay the £100 it was not
so cancelled and no case arises as in Cushing v. Knight, supra,
for holding it cancelled, and, in my opinion, there is nothing
to indicate as there was in that case that it was the intention
that the payment of that sum should be a condition precedent
to the defendant being bound. That he contracted under seal
certainly seems to me to be a circumstance indicating a contrary
intention apart from any other legal effect it might have

I would dismiss the appeal with costs.

Stuart, J.:—The agreement between the plaintifi and défen-
dant, dated December 8, 1917, witnessed, that in consideration
of the sum of $100 “now” paid by the purchaser (plaintiff) to the
vendor (defendant) “receipt whereof is hereby acknowledged”
the vendor covenanted and agreed with the purchaser to sell
and assign to the purchaser on or before May 1, 1918, one undivided
half interest in the lands in question for the price or sum of $5,000,
on which should be credited the said sum of $100, with interest
at 69, per annum from December 4, 1917. After referring to
certain other chattel property the agreement proceeded thus:—
“In the event of the purchaser availing himself of the vendor’s
Then followed a
number of stipulations, on the part of both parties, which were

agreement herein contained it is agreed, ete.

obviously only intended to bind the purchaser “in the event of
his availing himself of this agreement.”

The document was signed by both parties and was under
seal. The $100 was not in fact paid and it appears clear from the
evidence that it was never mentioned at all,

It appears that the defendant at the moment of signing the
document referred to had not yet acquired any interest in the
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‘rest lands. The equitable owners of the land were a firm of Beiseker
The and Davidson. The latter member of the firm was dead and
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hole the plaintiff was one of the executors of his estate. There had N psrraxt
ifi’s been discussion between the plaintifi and the defendant about a D \;1 .

AVIDSO
had proposed purchase of the land, which consisted of 5 sections, by

. N Stuart, J
did the defendant from the firm named. A sum of $10,000 was under- s

me. stood as being required as a down payment to the firm and defend-
son ant had arranged for a credit with his bank for that amount.
hat Immediately after signing the document above referred to,
rest o defendant went into an adjoining room in the same office (of
uld Beiseker and Davidson, 1 think) and there signed an agreement
nos | to purchase the lands and paid the $10,000. The defendant
ra, says that he expected Davidson would have been a party to this
ing agreement but I do not quite see how he could have so expected.

ion Davidson’s evidence is to the effect that he fully intended to go
'nt in with the defendant on the purchase but felt (which was quite
eal natural and proper) that he should first secure the approval of
ry ! his co-trustees or co-executors before doing so. He said that
he told Norstrant that he was going down to Minneapolis, where
they lived, “in the spring” and would, no doubt, then obtain
their approval. Nothing further whatever was said between
the parties after their separation on December 8, until Davidson’s
return in March. On the 14th of that month he wrote a letter
to Norstrant in which he stated that he had returned “a week ago”
from the States, and that his fellow executors were quite agreeable
to his entering into the contract and asked to be informed where
Norstrant would like a cheque for $5,000 sent to him. To this
Norstrant made no reply until March 23, when he wrote and
said, “I have plenty of cash on hand. 1 made ¢

rangements at
Drumheller to get $10,000" and then referred to a possible meeting
in a few days.

On March 19, Davidson sent an unmarked cheque to Norstrant
for $5,066.16 to cover “my half of the cash payment made to”
the vendors with “interest from January 10th, to March 20th.”
Norstrant returned this cheque on April 9, saying “Enclosed find
your cheque for $5,066.16 which I am returning. 1 don’t need

the money now as I have to pay interest on the money which 1
borrowed when the deal was made anyway and this money would
only be idle here.” Then Davidson having received the two replies
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did nothing for a month and on April 23 he sent a marked cheque
for $£5,100.71 and said “I now beg formally to notify you that 1
accept the offer contained in that agreement.” On April 25,
Norstrant returned the cheque saying:** Enclosed find your cheque
which you left me yesterday. I will be in at your meeting the
first of the month.” Some further remonstrances were made
by Davidson by letter but Norstrant never acquiesced or agreed
to take the money or direetly admit obligation to sell.

It further appears that in January or February Norstrant had
begun to resell the lands at advances of nearly 507;. Four of
the sections had been so resold prior to the letter of March 14,
Whether Davidson had then been informed or had heard of
these resales is not very clear from the evidence but he admitted
that he had heard of them, at least, prior to sending the marked
cheque on April 23. Owing to the relations between the various
parties concerned in the matter it seems to me to be extremely
probable that Davidson would learn about the resales pretty soon
after his return but, of course, it cannot on the evidence be found
as a fact that he had heard of them before March 14, the date of
his first letter, even if then.

The action for specific performance and for damages was begun
on March 29, 1919. The trial Judge held that Norstrant was
bound by the agreement of December 8, 1917, that Davidson
had accepted the option, which the agreement undoubtedly was,
within the required time and as most of the lands were sold he
gave a judgment for damages with a reference in respect to these
and for specific performance with regard to the unsold portion.

The initial question to be decided seems to me to he whether
or not Norstrant ever became bound at all under the agreement
of December 8. At first blush it would perhaps seem strange to
question this when the contract is under seal and a consideration
is mentioned. But in my opinion the question is a very grave one
indeed. 1 should first like to observe that there would appear
to me to be no doubt whatever that if the sum mentioned as
being paid for the option were $500 or $1,000 and that sum had
never in fact been paid at all there would be far less inclination
to treat the non-payment lightly. But for my part I am still
unable, notwithstanding the great depreciation in the value of
money, to look upon even $100 as a merely nominal sum of money.
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When obliged to pay it, it has never appeared to me in that light,
and I think the inclination so to regard it is rather to be found
among people who are accustomed to think in thousands and
tens of thousands.

Moreover, it is to be remembered that Davidson was getting
Norstrant bound and was not becoming bound himself. Even
a very small sum expressed as the consideration for that benefit
should not, in any case, as it appears to me, be treated lightly
or casually. It is true that it appears that no mention at all was
made of the payment of the £100. But it seems to me to be quite
fallacious to suggest that Norstrant never asked for it and that if
he had done so it would have been paid. It was no more his
business to ask for it than it was Davidson’s to offer it. And it
was Davidson who was getting, or was to get, the benefit of the
unilateral contract, so-called. Davidson, indeed, says that he
did not know that it was to be paid in the contract and that in
reading it over he read over those first two lines evidently very
hastily because he never had any recollection, at which point he
was interrupted. Taking that to be the fact it would appear to
be doubtful whether Davidson ever, in fact, agreed to pay the
$100, that is whether there ever was a consensus ad idem at all.
But of course Davidson eannot dispute and does not dispute that
he did agree that he was obtaining the option in consideration of
the payment down then and there of the sum of $100. At law
the receipt in the document would stand in the defendant’s way
but in equity he can deny the receipt.

As I view the matter, the payment of the $100 then and there
was essential to the creation of any right in the plaintifi. It is
universally admitted that in an option contract time is considered
essential even though not so expressed. That is to say, with
respect to the time fixed for acceptance of the option the party
holding the option must aceept in the required manner and
strictly within the time fixed for so doing. If that is so, surely
when the moment of execution of the option contract is fixed as
the time for paying the consideration for the benefit under it,
that time so fixed is also essential, at any rate until waived.

This is a matter of the interpretation of a written agreement
under seal. There is nothing uncertain or ambiguous in the terms
of the written instrument. I see no reason existing here for
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going beyond the document itself to ascertain the intention of
the parties. From the words they used the intention is plain
and unmistakable that the sum was to be paid down. Both
the peculiar nature of the contract and the actual words expressing
a receipt of the money shew this beyond question. No doubt
by the execution of the contract the defendant was bound to
accept the money if paid forthwith as was obviously intended
although possibly a refusal to aceept it would be tantamount to an
instantaneous withdrawal of his execution of the document.

It was argued that Norstrant could at any time within a week
or two weeks or a month or even yet sue for his $100. But it
seems to me that this conceals a fallacy. Davidson did not by
the contract merely covenant to pay the $100. That is not what
the document says. It says that Norstrant in consideration of
the payment of the $100 agreed to sell and convey. If that instan-
taneous payment was essential to the creation and retention
of the rights of Davidson, as I think it was, then Norstrant would
be met with the difficulty from which I cannot get clear that there
was no concluded contract at all. It is said that Davidson had
his option and could be sued for the consideration which he
agreed to give for it. But that begs the question; because in the
view I take Davidson never got his option at all simply because
he did not pay for it when he was supposed to get it as it was the
intention that he should.

Of course if you may treat the option as one would treat a
pound of butter, for example, then the case might be different.
If a grocer intends to sell a pound of butter for cash and the
purchaser goes out of the store with the butter in his hand without
paying he can no doubt be made to pay. But an option to
purchase is a contract of a special nature. It is not mere deliver-
able goods. It is essential that its terms be strictly complied
with and if these are not complied with then the contract does
not exist. Y. L ANE si b

In Richardson v. Hardwick (1882), 106 U.S. 252, the Supreme
Court of the United States said, at 255: “In suits upon unilateral
contracts it is only where the defendant has had the benefit of
the consideration for which he bargained that he can be held
bound.” This view is thus expressed in Street, Foundations of
Legal Liability, vol. 2, p. 53: “From what has been said it appears
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that in unilateral engagements the contractual relation does
not begin until one party performs the act which constitutes the
consideration for the promise of the other.” In this view the
circumstances of the affixing of a seal becomes, in my opinion,
quite unimportant and indeed irrelevant. The presence of a seal
can make no difference in the interpretation of the meaning

of the words used in the document or in the intention of the parties

which is to be ascertained from those words.

The fact that the document is under seal no doubt gives one
pause. It is said very often that a seal “imports consideration.”
But whatever those words may exactly mean it is, I think, not a
very accurate expression. At common law a contract under
seal is binding, not because it implies or imports consideration
but because the contract is a “formal” one, that is, it is made in
a “form” which the common law considers binding just as the
Roman law gave binding effect to the formal stipulatio. In
Street, vol. 2, p. 19, it is said:

The general principle was settled at an early day that a specialty is good
without consideration or any other similar element. In modern times the
notion that something must always be given for a promise in order to make
it binding has become so deeply imbedded in legal consciousness that our
Judges have sought to bring the specialty contract within the doctrine by
declaring that the seal raises a presumption of consideration. This fancy
has been indulged for more than three hundred years, But it is as erroneous
as it is superfluous

wWhere the document is under seal indeed, but itself expresses
a consideration as intended, the presence of the seal does not,
I think, preclude the doctrine of failure of consideration. What-
ever might have been the result of an attempt in a Court of
Equity to enforce the agreement if there had been no reference
to a consideration at all, whether the mere option contract, as
distinguished from the subsequent bilateral contract of purchase
and sale, would have then been enforced even though voluntary
as to which a good deal might have been said—it seems to me that
with the expression of an intended consideration in the document
before us we need not consider that other problem at all. As
was said in a Pennsylvania case, Meek v. Frantz (1895), 171 Pa.
632, at 638:
There is a well settled distinction between cases in which a valuable
consideration was intended to pass and therefore furnished the motive for

entering into the contract and cases in which such consideration was not
contemplated by the parties. In the former, failure of consideration is a
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defence although the contract is under seal while in the latter equity will not
relieve against an instrument under seal merely on the ground of want of
consideration

In 9 Corpus Juris, p. 21, para. 31, it is said:

At common law a failure of the consideration of a bond does not have
the effeet of affording relief to the obligor. But in equity, or under statutes,
in case of a failure of consideration, as where it proves to be a mere nullity,
or where although good at the time of entering into the agreement, it wholly
fails before either party has received any benefit or sustained any loss or
detriment thereunder, the agreement will not be binding, unless the failure
of consideration is due to an unavoidable casualty which the parties are
presumed to have contemplated at the inception of the contract

I am therefore of opinion that, administering equity as we
must in this Court, the presence of a seal cannot upon the facts
of this case make the contract binding.

It is not, perhaps, 1 repeat, open to us to gather from extrinsic
evidence that the parties never intended that the $100 should be
paid. The plaintiff rests upon a very plain and unambiguous
written agreement which expresses clearly that their intention
was that it should be paid.

The question then arises whether anything which afterwards
occurred operated to bring the contract into existence. There
is nothing but the letters of the defendant. I have already
excluded their operation as evidence of intention. Then how else
can they operate? No doubt they were not frank. No doubt the
defendant failed to say that he did not consider himself bound.
No doubt the letters rather imply that he thought perhaps he
was or might be. But what is there in all this to ereate an obli-
gation or even to revive one? For myself I do not think such letters
should be treated as formal pleadings and the writer of them made
subject to a demurrer. Perhaps he did think he was bound.
But his thinking so cannot surely make him so. Then as to
waiver. I do not think ambiguous or disingenuous words which
fail squarely to repudiate liability ought to be treated as a waiver
where the other party has not been prejudiced by them or mislead.
The only waiver that there could be would be the waiver of the
right to be paid the $100 at the time of the agreement. But
there must have been for this fresh agreement a new consideration
or a seal or an arrangement must have been in fact carried out
in some way. Hals., vol. 7 p. 423. vol. 13, p. 165.

It can only be urged in substance that by the letters the defen-
dant waived his right to be paid the $100 on December 8, and
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impliedly agreed to accept it as included in the $5,000 when the
time came viz.: May 1, for the payment of the larger sum. But
I think there was no consideration for this in any case and there
wag no action by the plaintiff on the strength of it and no prejudice
to him by its not being implemented, assuming that to have been
intended.

I do not think the defendant can be made liable merely beeause
we may think he was playing for an opportunity to get out of a
supposed contract under which he perhaps thought he was bound
but by which, as I think, he was not bound at all.

In this view it becomes unnecessary to deal with the other
grounds taken by the appellant. 1 think the appeal should be
allowed with costs and the action dismissed with costs.

Beck, J.:—The plaintifi’s action is grounded upon an instru-
ment which is dated December 8, 1917, It is expressed to be
a “Memorandum of Agreement” and to be made between Norstrant
“hereinafter called the vendor” and Davidson “hereinafter called
the purchaser.” It continues:

Witnesseth that in consideration of the sum of One hundred dollars of
lawful money of Canada now paid by the purchaser to the vendor the receipt
whereof is hereby acknowledged, the vendor covenants and agrees to and
with the purchaser to sell and assign to the purchaser on or before the 1st
May, 1918, one undivided one-half share or interest in “five designated
sections of land” subject to the covenants and conditions contained in the
agreement of sale thereof from the Calgary Colonization Company Limited
to the vendor, for the price or sum of Five thousand dollars on which shall be
eredited the said sum of One hundred dollars, with interest at 6 per cent,

per annum from December 4th, 1917, and an undivided one-half share or

interest in all necessary equipment purchased by the vendor for the operation
of the said farm prior to the said 1st May, 1918, for a price or sum equivalent

to one-half of the actual ecash paid for or on account of same by the vendor,

subject to the payment of any unpaid purchase money remaining against
the same, together with a sum equivalent to one-half the cash paid by the
vendor prior to the said 1st May, 1918, in the cultivation of the said lands,
together also with one-half of the actual eash cost of any necessary buildings
which may be erected by the vendor on the said lands prior to the said date

The instrument continued:

“In the event of the purchaser availing himself of the vendor’s agreement
herein contained it is agreed that, until the purchase price payable to the
Calgary Colonization Company is paid in full”
the vendor should carry on the farming operations and have the
living expenses of himself and family allowed from the proceeds
of the crop before equal division between them, and a salacy of
$150 a month from the 1st May, 1918; that the expenses of all
equipment and improvements should be borne equally; ete., ete.
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The instrument was signed by both Norstrant and Davidson
under seal.

The $100 mentioned in the instrument was not paid. The
plaintifi tendered the defendant $5,000 and interest some time
in April, 1918. It was refused and what we have to determine is
whether the plaintiff’s tender (about the form or amount of which
there is no question) was an effective acceptance of the option
contained in the instrument.

A statement of the circumstances surrounding the making of
the instrument is perhaps desirable.

The 5 sections of land mentioned in the instrument were
part of a larger quantity of farm land owned originally by the
Calgary Colonization Co. The defendant had been “running”
the farms for the company. The plaintiff was treasurer of the
company. The defendant signed an agreement bearing date
December 8, 1917 (the same date as that of the option) whereby
he agreed to purchase these 5 sections from the company. Prior
to that date these 5 sections had been “distributed to Beiseker
and Davidson,” apparently by way of a distribution in specie
of the assets of the Colonization Co.; “The Calgary Colonization
Company” the plaintiff says “was two-thirds Beiseker & David-
son.”

“Beiseker & Davidson” was apparently a limited joint stock
company—DBeiseker & Davidson: Company, Limited. It was not
the plaintiff who was indicated in the name of the company, but
a brother. The plaintiff, however, was a shareholder in the
company and was its sole representative in Alberta. Furthermore
his brother had died and he was the personal representative of
his brother’s estate, and “was operating the company for the estate
and for Mr. Beiseker” (who, it appears, lived in Minneapolis).

The plaintifi was “the agent for the sale of these lands,”
paid by way of salary not commission, and it was upon his instruc-
tions that the contract for the sale of them was prepared. The
nominal vendor was the Calgary Colonization Company, Limited;
the real vendor was the Beiseker & Davidson Company, Limited.

The plaintiff gives the following account of what led up to
Norstrant signing the agreement for purchase and the option:

Mr. Clarke, K.C. (counsel at hearing for plaintiff):—
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Q. Will you give a history of the matter so as to explain why the agree-
ment was put in a unilateral form as it is

A. Well, Mr. Norstrant had been considering for some time the purchase
of these lands and 1 had charge of the sale of the lands, and I had discussed
the purchase of the lands with him, at the time when my associates were
here a few months prior to this. They had set the price on these lands of
around $25 an acre. After discussing the subjeet with Mr. Norstrant he
informed me that as the total amount was some 87 or 88 thousand dollars,

he thought the deal was too large for him, and, at his home near Beiseker,

when this matter was discussed, he said to me “Don't vou want to take a
half interest with me in them' and 1 informed him at the time that 1 thought
the purchase was a good purchase for him and would be; and would interest
me but that owing to the fact that I was operating the company for the
estate and for Mr. Beiseker, 1 would not agree to close any transaction of that
nature without first having an opportunity of consulting with them and getting
their approval. 1 told him, however, that 1 thought that 1 felt
quite sure there would be no trouble, that they would be quite willing for me
to take this interest, because they had already established the price which
Mr. Norstrant was paying, and that they would have no objection to my
going in and I informed him 1 wanted to take it up with them personally
and I would be going down to Minneapolis in the early spring and that, there
fore, we could arrange some agreement that would give me until May, that
was along the line of the understanding

The foregoing statement is not disputed. Davidson agrees
with Norstrant that the agreement for purchase and the option
were signed on the same day in the company’s office in Calgary.
What I gather from Norstrant's evidence, is that having come to
Calgary for the purpose of seeing the company for which he was
working, about other business as well as getting agreements for
the sale of the 5 quarter sections, he went to the company’s office
where Davidson was. The understanding between him and
Davidson, for Davidson taking an interest in the lands, was
discussed at some length in the moming, but nothing concluded,
In the afternoon Norstrant, after consulting with his wife who
was rather opposed to his taking anybody in with him, returned
and a further discussion took place with the result that Norstrant
agreed that Davidson should have an option to come in on the
basis of a half interest. The formal agreement was drawn up
by Mr. Dunbar, a solicitor, on the instructions of Davidson,
Norstrant, and indeed Davidson, paying little attention to the
form of the instrument. It was then and there signed by both
parties, Then Norstrant went into another room where the
agreements for sale already prepared were presented to him.
He says he expected to find the agreement made out in favour

NORSTRANT
pe
Davipson

Beck, J.




218

ALTA.

NORSTRA

>

Davipsox

Beck, J

Dominion Law Rerorts 51 D.L.R.

of both Davidson and himself. This may be correct because he
admits there was the previous oral understanding that Davidson
should have a half interest, and the agreement had been prepared
in advance on Davidson's instructions; but I cannot accept his
statement that when he found that the agreements were in his
own favour alone and that the entire responsibility was upon
him and that he was expected to pay as he did the whole of the
down payment of $10,000 he did not think he was bound to
Davidson—though I am satisfied he did not fully understand the
effect of the option agreement, and it appears that he was not
then given a copy of it and that he didn’t receive a copy until
long afterwards I get the impression, too, that Norstrant never
felt positively that he was bound to Davidson but at most feared
that he might be. However, in the view I take of the case
nothing turns upon the credibility of the defendant. Both the
plaintifil and the defendant agree that not a word was said about
the payment or non-payment of the $100, expressed to be the
consideration for the option

Mr. MeCaul, K.( counsel at hearing for defendant), con-

tended that the payment of the $100 w: condition precedent
to the instrument of option taking effect

Mr. Clarke, in answer, contended (1) that the consideration
money not having been paid it became a debt for which Norstrant
might sue or of which perhaps he might demand payment of at
any time and in default of payment withdraw the option, and (2)
that inasmuch as the instrument was under seal it was effective
on that account without payment of the consideration money.

I deal with the last point first.

In my opinion, where a valuable consideration, i.e., a con-
sideration sufficient in law to support a contract in writing merely
or oral, appears upon the face of an instrument under seal, the
seal gives it no greater binding effect except incidentally in view
of the Statute of Limitations and (but not so now on this juris-
diction) in view of the administration of the estate of a contractor.
The not uncommon expression—a seal imports a consideration-
though a convenient one is inaccurate. Sealing is of great
antiquity as a method of authenticating or closing up documents,
but nowhere but in England did the fact that a document was

sealed change its character. In England in the course of time
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a document under seal une to be looked upon analogously to
the formal contracts of the Roman Civil law ¢.. contracts
made by means of certain forms or ceremonies and therefore

requiring no consideration to support them as with the growth of

the idea of consideration it was determined was required in the
case of other contracts

Whether an agreement became binding between parties hecause
of its formal method of execution or because it was founded upon

an actual consideration, no difference in the principles and rules

of interpretation followed because of the different character of
the contract

If, in truth, the agreement was intended to be founded upor
consideration, that was the primary foundation of the contrac
and the sealing was mere surplusage except for the ulterior inci

dents I have indicated. Sealing would make effective an agree

ment without consideration; but if it was obviously intended that

the contract should depend on consideration that, and not the
ealing, was the matter for inquiry

Much useful historical information on the subject of seals
will be found in Street’s Foundations of Legal Liability, vol. 2
Colquhoun’s Roman Civil Law, vol. 2, sec. 1633; Pothier's Obli
gations, English translation with Appendix, by Evans, vol. 2,
pp. 20, 164; Hals., vol. 10, pp. 357 et seq., under title “Deeds and
other Instruments;” and Maitland’s “The Dark Ages,” pp. 10
et seq.; where it will be learned that authentication by seal or
signature by the Sign of the Cross was common by persons well
capable of writing as well as reading.)

In the present case, inasmuch as the instrument of option
expresses a consideration the fact that the document is sealed
has, in my opinion, no bearing on the question we have to decide.
The problem would be precisely the same if there were no seal,
and the question now to be decided is whether the expressed
consideration expressly stated to have been paid contemporan-
eously with the execution of the instrument not having been paid
at all, results in the instrument having never become effective.
Options being unilateral are dealt with in equity with as much
strictness as at law,

In my opinion thé payment of the expressed consideration

of $100 was a condition precedent to the instrument taking effect
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Perhaps this condition precedent like any other might have been
waived, but it is agreed by both parties that not a word was said
at the time of the execution of the instrument, or at any time
afterwards, as to its payment or non-payment. The amount
cannot be treated as merely nominal and unreal as perhaps
a consideration of $1 might be treated; it was in fact treated as of
consequence because the agreement expressly provides for its
allowance against the first payment by the purchaser.

There is, as far as 1 can see, nothing in or to be infe red from
the correspondence which took place months afterwards between
the parties with respect to the payment of the $5,000 which can
be looked upon as a waiver of the condition precedent. “Waiver,”
I think, is well distinguished from “estoppel” by making intent
an essential of the former and prejudice (irrespective of intent)
of the latter. 1 can see nothing on which to ground either.

For the reasons I have indicated I think the plaintiff was not
entitled to succeed, and I would therefore allow the appeal with
costs and dismiss the action with costs.

1 should like to add that if ultimately the plaintifi should
succeed it seems clear that the reference to damages in the formal
judgment ought to be eliminated. The plaintifi’s right, if he is
entitled to succead, is, in my opinion, not to damages but to an
account.

Ives, J., concurs with Stuart, and Beck, JJ.

- Appeal allowed.

Re UNION NATURAL GAS Co. OF CANADA AND TOWNSHIP OF
DOVER.

Ontario Supreme Court, Appellate Division, Meredith, C.J.0., Magee, J.A.,
Middleton, J., and Ferguson, J.A. January 189, 1920

Taxes (§ VI—220)—AssessMENT—COMPANY OPERATING OIL AND GAS WELLS
ANNUAL INCOME—INTERPRETATION OF AsspssmeENT Act, R.8.0,
1914, cu. 195, sec. 40,

The value of land for nssessment purposes, on which mining or mineral
works are earried out, is determined by and is the amount of the income
derived from it. It is not the income from the general business earried
on, but the income from the mine or mineral work that is to be ussessed.

AN appeal by the company from an order of the Ontario Railway
and Municipal Board dismissing the company’s appeal from the
decision of the Junior Judge of the County Court of the County of
Kent affirming (with a variation) the decision of the Court of
Revision of the Township of Dover, confirming the assessment of
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the company for 1919 by the Corporation of the Township of
Dover in respeet of income.

The reasons for the order of the Board were stated by the
Chairman in writing, as follows:

This is an appeal by the Union Natural Gas Company of
Canada against the judgment of the learned Junior Judge of the
County Court of the County of Kent, which, with a variation,
affirmed the decision of the Court of Revision of the Township of
Dover, upholding the assessment of the appellant company for the
year 1919 in respect of income. It appears that the appellant
company in the year 1916 acquired eases of some 9,000 acres of
land in the township of Dover, in the county of Kent, and there-
after expended large sums of money in drilling wells in search of
oil and natural gas. The company’s efforts came to little until
1917, in which year the value of the oil and gas produced was
$11,041.41, and in 1918, when oil and gas to the value of $03 838.35
were produced. In its efforts to produce this, the appellant
company drilled in the township of Dover some 12 wells, of which
only 2—designated well No. 1 and well No. 7—produced oil and
gas, and they produced practically all the oil and gas secured by
the appellant company in this township, and they were of the
value above set out. The income of the appellant company in
respect of these wells for 1919 not being a fixed amount capable of
being estimated for the current year, recourse is had, under sec. 11,
sub-sec. 2 of the Assessment Act, R.S.0. 1914, ch. 195, to the
amount of the income of the appellant company for the year 1918,
as the basis of assessment for the year 1919. Proceeding under
this provision, the assessor assessed well No. 1 at $35,000 and well
No. 7 at $35,000. This was confirmed by the Court of Revision,
and on an appeal to the County Court Judge the assessment was
reduced to $62,376.81. This amount was reached in this way,
starting from the value of the admitted production of the two wells
IR . s v 4 : : £03,838.35
Less paid to Myers, lessor to appellant

company of lands in which the wells
were situate. .. .. .. $19,581.44
Less cost of operating wells 11,880.00 31,461.44

$62,376.91

1651 p.L.R.
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With this assessment the respondent corporation does not
quarrel, but the appellant company contends that other deductions
should be made as follows: these deductions being disbursements
by the appellant company in and about the enterprise during the
years 1916, 1917, and 1918:-

Leasing (gas and oil lands). $ 3,548.00
Drilling (wells some of which only were productive) 44,233.74
Deficit carried forward from the years 1916 and 1917 68,339.14
£116,120.88

Assessable income as found above by County Court
Judge. . . ... - : fsioss 62,376.91
Deficit as on the 31st December, 1918 ... 8 53,743.97

The conclusion of the appellant company is that there is no
income in respect of which it is assessable for 1919—the result of
its operations shewing an accumulated deficit of $53,743.97.

The contention of the appellant company is, in substance, that
before it is assessable for income in a given year, there should be
dedueted from the gross receipts of that year not merely what was
paid by it to the lessor in the way of rental, and what was expended
in operating the wells in that year, but also the total cost of the
company’s operations in the municipality for drilling wells—
whether producing or not—and also for procuring leases. Further-
more, it is contonded that, if this process results in a deficit in a
given year, that deficit should be carried forward into the following
year as a charge against the revenue of that year, and so continued
from year to year until there is a surplus of revenue over these
deductions; and that surplus, and only that surplus, is the measure
of the assessability of the appellant company for income.

The Board is of the opinion that this mode of procedure is not
warranted by the Assessment Act. A Scottish case—Coltness Iron
Co. v. Black (1881), 6 App. Cas. 315—was cited by Mr. Pyke, and,
while not entirely on all fours with the case in appeal, it is con-
cerned with the interpretation of the provisions of an Income Tax
Act very similar to those to be applied here. The Coltness case
decides that, under the British Income Tax Acts, a tenant of
minerals, though he may be under a constant vanishing expense in
sinking new pits as the old ones become exhausted, is not entitled,
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in computing the profits for assessment of income tax, to deduct
from the gross profits a sum estimated as representing the amount

s not
ctions . . ’ - , ;
of capital expended in making bores and sinking pits, which have Ry Usion
been exhausted by the year’s working. Under the British Act the  NaTURAL

; Gas Co. or
tax is to be computed on a sum not less than the “full amount of  Caxapa

ments
g the

e i the balance of the profits or gains of the trade, manufacture, ‘I'um‘:l:mr
133.74 2 adventure, or concern” in question. The phraseology here bears a  or Dover
133. 5

130.14 marked similarity to that of the definition of “income” in our
I Assessment Act, sec. 2 (¢), namely, “annual profit or gain "
190.88 as being profits . . . from any trade, manufacture or busi-
ness.”” The principle of the above decision seems to be that, under
176.91 the Act as framed, in determining the amount of taxable income »f
& mine, it is not permissible to deduct from the gross revenue in a

'43.97 given year any sum in respect of capital sunk or its equivalent.
is 1o This prineiple seems to the Board to be applicable to the case in
ult of | appeal, and is the principle applied by the learned County Court

: Judge in disposing of the appeal to him.
_that This appeal will therefore be dismissed, and the judgment in
id be : appeal will be affirmed.
J. G. Kerr, for appellant.

t was

snded J. M. Pike, K.C., for respondent.

»f the 3 Mereprra, C.J.0.:—This is an appeal by the Union Natural Meredith,C.J.0
. Gas Company of Canada from an order of the Ontario Railway

there ) and Municipal Board, dated the 14th October, 1919, confirming

a2 the company’s assessment in the township of Dover.
ywing 3 The facts are fully set out in the opinion of the Board, and the
inued question for decision is as to the mode of assessing which should
these be adopted.

F—E -‘,?' The assessment was for the taxable income, including Govern-
ment bonus, from two oil and gas wells numbered 1 and 7, and
— i the amount of the assessment was the same as to both wells, and
Tron was $35,000.
and, On appeal to the Judge of the County Court, the assessment
i 1 was reduced to $62,376.81, and the assessment as so reduced was
\ Tax confirmed by the Board.
b The method adopted by the Judge of the County Court was
at of : to find the gross income derived from the operation of the two wells
ey and to deduct from it what was paid by way of royalty to Myers,

itled the owner of the land, under the terms of his lease to the appellant,
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and the cost of operating the wells. The appellant contended that
there should also be deducted from the gross income what was
spent in drilling the wells and other wells on property leased from
Myers, and the expenditure of the company in the year 1917,
which exceeded the revenue of that year by $67,839.14. 1 agree
with the contention of the appellant that so much of the produet
of the wells as was represented by the value of the oil or gas in situ
is not, for the purpose of the assessment, income, and that the
value of it should be deducted from the revenue derived from the
wells. In the absence of other evidence of its value, it must be
taken that it is represented by the royalty paid to the owner of the
land, and that, as I have said, has been deducted from the gross
revenue,

Section 40 (6) of the Assessment Act, R.8.0, 1914, ch. 195,
provides that :—

“The income from a mine or mineral work shall be assessed by
and the tax leviable thereon shall be paid to the municipality in
which such mine or mineral work is situate. Provided that the
assessment on income from each oil or gas well operated at any
time during the year shall be at least $20.”

Section 40 is found among the sections headed ““Valuation of
Lands,” and its object was to substitute that method for the
ordinary method of assessing lands, which is to assess it at its
actual value: sec. 40 (1).

Sub-section 5 provides for the assessment of mineral land and
that it shall not “be assessed at less than the value of other land
in the neighbourhood used exclusively for agricultural purposes.

Then comes sub-sec. 6, which provides, as I read it, for the
assessment of mines and mineral works.

As I understand the provisions of sub-secs. 5 and 6, sub-sec. 5
applies to mineral land upon which there is no mine or mineral
work being operated, and sub-sec. 6 to mines or mineral works
that are being operated.

In my opinion, each gas or oil well—hbeing a mine or mineral
work—is to be treated as a separate entity, and the income from
it is to be separately assessed.

The meaning of “income,” as defined by sec. 2 (e) as applied to
“a trade or commercial or financial or other business or calling,”
is the profit derived from it, and includes the profit or gain from

”

any source.

o it
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The assessment in respect of a mine or mineral work is a very
different thing from the assessment of a merchant, a manufacturer,
or mine-operator in respect of the business carried on by him.
If, as counsel for the appellant contended, the appellant was to be
assessed in respect of its business generally, language very different
from that which is used in sub-sec. 6 would have been used.
What the Legislature was there dealing with was land, and it was
providing that in the case of a mine or mineral work, the land should
not be assessed at its actual value or at less than the value of other
land in the neighbourhood used exclusively for agricultural pur-
poses, but that its value for assessment purposes was to be deter-
mined by and be the amount of the income derived from it. It is
to be noticed, also, that it is not the income from the business
carried on by the appellant, but the income from the mine or
mineral work, that is to be assessed.

As was pointed out upon the argument, if it were otherwise
it would be diffieult, if not impossible, where the wells are situate

in different municipalities, to give effect to the provisions of sub-
sec. 6. The only way in which they can be carried out is by
treating each mine or mineral work as a separate entity and making
the income from it the basis of the assessment. That that is the
correct view of the meaning of the sub-section is supported by the
proviso “that the assessment on income from each oil or gas well

shall be at least $20.” What the Legislature has in effect
done is to return in the case of mines or mineral works to the mode

of assessment which was in force in years gone by when lands were
assessed not at the actual, but upon their annual, value, though
with a very different result in the incidence of taxation owing to
the provision being limited to a particular class of property.

If I had come to a different conclusion, I should have agreed
with the view of the Judge of the County Court and the Board
that the losses in the appellant’s operations in a former year or
vears and the cost of drilling other wells ought not to be deducted
from the gross income from wells 1 and 7, which, as I understand,
were the only producing wells in 1918. The losses in previous
years were clearly losses of capital, and, though it would be quite

proper, in determining what, if any, was available for dividends,
to restore the lost capital out of income—they were none the less
capital expenditures.
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It is clear also, I think, that the cost of drilling wells, whether
they proved to be producing wells or dry wells, is a capital expendi-
ture. Tt is, as I view it, just as much a capital expenditure as the
money which is spent in building upon or otherwise improving
land, the object of the expenditure in both eases being to produce
revenue from the property.

I would affirm the order of the Board and dismiss the appeal

with costs,

MippLe
C.J.0.
MaGee, J.A. (dissenting) ~—The assessment from which the

and Fercuson, J.A., agreed with MErEDITH,

N,

company appeals is not in respec of any real estate or business
assessment, but an assessment for the year 1919 of $62,376.81 as
“taxable income (including Government bounty) from” two
particular oil wells on two different lots in the township of Dover,
during 1918. The original amounts entered by the ~ssessor were
two sums of $35,000 as “
wells, but the total $70,000 was reduced by the County Court
Judge to the lower sum already mentioned. The company says

taxable income” from ea  of the two

that this sum much exceeds its income from its operations in the
township, for in its endeavour to obtain oil or gas from the ground
it incurred outlay in sinking other wells to get at the subterranean
supply, but these efforts proved unprofitable—and it says that the
loss so incurred, as well as other items of outlay, should be deducted.
In this it is asking only what the Legislature has considered to be
right and proper in dealing with mining companies, in the Mining
Tax Act, R.8.0. 1914, ch. 26, which, in secs. 3, 4, and 5 imposes a
tax of 3 per cent. upon the “annual profits of every mine.” Section
5 directs the annual profits to be ascertained by taking the gross
receipts or actual value of the output and deducting therefrom the
working expenses, allowance for depreciations of plant, and inter alia,
sub, sec. i “the cost of actual work done in sinking new shafts, mak-
ing new openings,workings, or excavations of any kind, or of stripping
or trenching, in or upon the lands upon which the mine is situated,
or upon any other lands belonging to the same owner, lessee

or operator, in Ontario, such work having for its object the opening
up or testing for ore or mineral.” Section 14 directs that, if a
person liable to pay tax under sec. 5 is also liable to and pays the
municipality “an income tax upon income derived from such
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mine,” he shall be entitled to deduct the municipal tax from the
Provincial tax—up to one-third, or in Cobalt one-half

By sub-sec. 9 of sec. 40 of the Assessment Act it is provided
that no income tax shall be payable to a municipality upon a mine
or mineral work liable to taxation under see. 5 of the Mining Tax
Act, in excess of one-third (or in Cobglt one-half) of the tax
payable in respect of annual profits from such mine or mineral
work under that section; and in 1917 these three seetions of the two
Acts were amended by 7 Geo.V, 1917, ¢h. 7. Section 5 of that Aet
substitutes a new sub-sec. 9 of sec. 40 of the Assessment Act, 50 as
to provide that “no income tax shall be payable to any muni-

cipality upon a mine or mineral work liable to taxation under
sec. 5 of the Mining Tax Act, in excess of one and one-half per cent.
of the annual profits of the mine or mineral work upon which the
tax payable under the said section 5 is based.” And sec. 6 of the
1917 Act amends sec. 14 of the Mining Tax Act so that the amount
the mine operator is entitled to deduet for municipal income tax
shall in no case exceed in amount “one and one-half per cent. of
the annual profits upon which the tax payable under section 5 is
based.”

I find it impossible to believe that the “annual profits” referred
to in these two sections side by side in the same Act are not intended
to mean the same thing, although one amends the Assessment Act
and the other the Mining Tax Act. Although the appellant
company is not a producer of “solid mineral substance” so as to
be liable under the Mining Tax Aect to the 3 per cent. tax, it is only
liable to municipal income tax under the sections of the Assessment
Act which apply to companies actually liable to the Government
tax, and can only be liable to income tax in the same way and to
the same extent. If it was right to deduet the unprofitable work-
ings in the one case, and was so intended, then equally it would
be right and so intended in the other. I am unable to find anything
in the Assessment Act to lead me to conclude that it was not so
intended in either case—or that the “income’ assessable by the
municipality differs from the “annual profits” to a percentage of
which its taxation is limited.

Sec. 2 (¢) of the Assessment Act defines “income” as
meaning the “annual profit or gain or gratuity” whether ascer-
tained as wages, salary, ete., or unascertained as being “profits”
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from a trade or business, and also profit or gain from any other
source. Section 3 makes the municipal taxes leviable upon the
whole assessment for real property, income, and business or other
assessments (such as those of telegraph and telephone companies)
under the Act; and see. 5 provides that all real property and all
income derived by any person resident in Ontario shall be liable to
taxation, subject to specified exemptions, which include (in
clause 16) the income of a farmer derived from his farm: (in clause
18) dividends from stock in a company the “income” of which is
liable to assessment; and (in clause 21) rent or income derived from
real estate. By sec. 10, irrespective of any assessment of land,
persons occupying or using land for the purpose of a business are
to be liable to a business assessment, computed in the case of a
business not specially mentioned at 25 per cent. of the value of the
land so occupied or used; and by sub-sec. 8 those liable to business
assessment shall not be assessed for the income of the business;
and by sub-sec. 10 the business assessment tax is not to be a
charge upon the lands. The business assessment took the place of
the former assessment of personal property. There are thus the
three subjects of assessment—realty, business assessment, and
income—the two latter wholly personal.

By see. 2 (h) “land” includes minerals, gas, oil, ete., in and
under land. By sec. 11 every person (which includes body corpor-
ate) not liable to business assessment is to be assessed in respect
of income, or, if liable to business assessment, then in respect of
income not derived from the business; and (sub-see. 2) the amount,
if not fixed or capable of estimation, is not to be taken as less than
the amount of the income during the previous calendar year.
Then comes the question as to which municipality is to get the
benefit of the income assessment. Section 12 (2) declares that,
subject to sub-sec. 6 of sec. 40, the income of an incorporated
company, if assessable, shall be assessed against the.company at
its head office. But sub-sec. 6 of sec. 40 provides that the income
from a mine or mineral work shall be assessed by the municipality
in which it is situate, and that the assessment on income from each
oil or gas well operated during the year shall be at least $20. The
next sub-section, 7, makes every person occupying mineral land
for the purposes of any business other than mining liable to
business assessment. Now, although this sec. 40, with several
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others which follow it, is under the heading ““valuation of Lands,”
there is no indication in sub-secs. 6 or 7 or sub-sec. 9, as amended
in 1917, to which I have previously referred, that these income
and business assessments lose their character of a strictly personal
tax not made in respect of the land and not chargeable against it,
although one or even both be arrived at in relation to it. The
indication is, I think, all the other way. By sub-sec. 4 of sec. 40,
the building, plant, and machinery on mineral land, used mainly
for obtaining minerals or storing the same, and the minerals in or
under the land, are not assessable (exeept as in sub-sec. 8) against
a grantor reserving them). To make up perhaps for this exemption,
the income tax is given to the municipality irrespective of where
the company’s head office may be. None the less it is part of the
company’s income which is taxed, and a minimum is fixed, based
on each well operated, but also none the less a personal tax and
income, just as business tax is purely personal, though caleulated
on the value of the land, and in some cases fixed in amount as in

sec. 10, sub-sec. 4.

Section 5 (17) exempts fixed machinery used for farming or
manufacturing purposes—just as is the plant, ete., for winning
minerals, If in lieu of it the farmer’s income were assessed, and
he owned these lots 2 and 3, and had a bumper harvest on lot 2
with a lean one on lot 3, which caused a loss, I apprehend that the
Legislature could never have intended that he should be charged
with the whole profit on one without deducting the deficit on the
other. 1If not, why should this company, whose income in Dover
is being assessed, have a different principle applied to it? And
again why should it be different from a mining company bringing
up “solid mineral substance,” whose annual profits, the Legis-
lature expressly declared, should be calculated by deducting the
losses in the unsuccessful ventures?

It is clear tHat a steamship company which constructs a vessel
with a view to earning freight cannot say it has had a loss during
the year of construction, merely because it has paid out more
money than it received. The outlay is a capital investment for
future earnings. And so with a mining company or oil company :
it is not entitled to deduct its outlay on production shafts or wells
and say there was no income. But if the steamship company find
that, while some of its fleet have earned handsome profits, one
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vessel has proved unseaworthy or unsuitable, and has had to be
serapped, so that at the end of the year there was a loss on the
year’s transactions, it cannot be said that the company that year
had any income, especially in the sense of our Assessment Act,
that is, the “annual profit or gain” from the “business.” It is not
the gain from the shaft or well, but from the business.

In the case of Coltness Iron Co. v. Black, 6 App. Cas. 315, where
the company sought to have deducted from the gross earnings of
its mine in a particular year a large sum (p. 324) “to represent that
year’s depreciation of all the pits in the mines, wherever sunk,”
Lord Penzance pointed out that the word “ profit” was used in the
statute in a sense which precluded the company’s interpretation
that the intention of the Aet was to tax “property,” and the
owner was intended to pay tax upon it as long as it lasted, and the
thing which was to be taxed was the mine, and the words “profits
received therefrom” meant, he thought, the entire profit derived
from the mine, deducting the cost of working it, but not deducting
the cost of making it; and, as he puts it at p. 327, “the words
‘annual value’ or ‘profit received’ from that ‘property,’ are intro-
duced into the statute, not as the subject of taxation, but only as
the measure of the taxation to which the ‘property’ shall be
subjected.” Lord Blackburn also dwelt upon the object and
history of the statute. That case was strongly relied on for the
municipality, but it seems to me that there is much difference
between the statutory enactments here and those there dealt with.

I think this appellant company should be allowed to deduct
from its receipts in 1918 the losses incurred in its business in that
vear, including the outlay upon dry holes, but not including the
cost of new wells which are producing gradually and repaying the
outlay upon them. The parties could probably agree upon the
figures on that basis, or, if not, the matter might be remitted to
the learned County Court Judge. 1 would favour giving the
appellant company the costs of appeal.

Appeal dismissed.




D.L.R. 51 D.LR. Dominion Law Reronts.

to be EMPIRE FINANCIERS Ltd. v. NANCE.

on the Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Beck,
t year and Ives, JJ. March 1, 1920

t Act DiscovERrY Axp inseecTion (§ 1V—31 in EXCHANGE IN FAVOR OF
’ CORPORATION—NDORSED TWICE LICATION FOR—EXAMINATION

is not R OF OFFICER—ENDORSEMENT OR AssioaMeENT—RULes 234 axo 236
A (Aura.)
The holder of a bill of exchange whether by endorsement or delivery
where : is not an assignee within the meaning of r. 236, and even if the transference
! of a note by endorsement were considered an assignment, only the imme-
ngs of diate endorser to the plaintiff would be the assignor within the rule.
| Under r. 234 if the plaintiff were the assignee of the corporation assignor
it that A v
an order might be made to examine an officer of the eorporation, but not
.unk,” a former or any other employee

i"f'"‘ Arreal from an order of Simmons, J., refusing leave to  Statement
tation
d the
1l the
rofits
rived
icting
words

examine for discovery an officer and past employee.  Affirmed.

M. M. Porter, for plaintiff; J. K. Paul, for defendant

The judgment of the Court was delivered by

Harvey, C.J.—The action is on a promissory note made by the Harvey, €3
defendant in favour of the Great North Insurance Co., endorsed
by it to one W. C'. Young and endorsed by him to the plaintiffs.

; The note in question was one of several referred to in an agreement
intro-

nly as
il be
§ and

between the said Insurance Company and Young, which the
Insurance Company agreed to assign to Young upon the payment
of a specified sum at a later date.

Rule 236 provides that “where an action is brought by an
r the assignee of a chose in action the Court or a Judge may order the
rence
with.
educt
1 that
g the
g the
n the
ed to
¢ the

assignor to be examined for discovery.” Rule 234 authorizes the
examination for discovery of a party or any person, who is, or
has been employed by a party and appears to have some know-
ledge of the matters in question. The defendant contends that
under the combined effect of these rules and r. 3 with the explana-
tion furnished by r. 250, he is entitled to examine for discovery
an officer and a past employee of the Insurance Company and the
Master gave leave for such examination in the order for directions.
On appeal to Simmons, J., this direction was struck out and the
matter came before us by way of appeal from his order. Mr.
red. Porter, for the plaintiffs, quite properly points out that hefore we
come to consider r. 234 or r. 250, it must be shewn that the plaintiff
is an assignee and the Insurance Company an assignor within the

meaning of r. 236.
He contends that the holder of a bill of exchange, whether by
endorsement or by delivery, is not an assignee within the meaning
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of the rule and that even if the transference of a note by endorse-
ment were to be considered an assignment in this sense it could be
only the immediate endorser to the plaintiffi who would be the
assignor within the rule

In my opinion both arguments are sound. Taking the second
first: The rule says ‘‘the assignor,” not an assignor. That
evidently contemplates one person only and that person, the one
who assigns to the assignor who is the plaintiff

As to the other contention it is quite clear that the law regarding
the transference of property in bills of exchange by endorsement
or delivery is a part of the law merchant and is quite distinet and
apart from the law relating to transference of property in other
choses in action by assignment. As to the latter it is by statutory

authority that the &

signee acquires the right to sue in his own
name (see Judicature Ordinance (Alta.), sec. 10, clause 14),
while as to the former, long before there was any law which
permitted an assignee of an ordinary chose in action to sue in his
own name the holder of a note by endorsement or delivery could
sue upon 1t

The word “assignee” is not an apt word to describe the
endorsee of a note, much less the holder by delivery of a note
pavable to bearer.

Then there is the further fact to which reference was not made
upon the argument but which I think is of some importance, viz:
that the law regarding bills of exchange as such, is wholly federal,
while that respecting ordinary choses in action, including their
assignment, is provineial thus making the separation and distine-
tion, in Canada at least, that much clearer.

It seems to me, therefore, quite clear that the rule does not
contemplate and include endorsers and holders of bills of exchange.

Though it becomes unnecessary to decide whether if the
plaintifi were the assignee of a corporation aseignor there could
be an examination of the corporation’s officer and former employee
yet as the point was argued and it may be usefu! for future cases
I think it proper to say that in my opinion a Judge may order the
examination of an officer but not of a former or any other employee.

The decisions on the corresponding Ontario rule are, in my
opinion, not in point because of the difference between our main
rule (234) and their corresponding one.

Rule 250 is not one for the authorization of the examination

et il
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of an officer of a corporation but one (in part) for the authorization
of the use in evidence of such examination the authority for which
is by the rule assumed to exist. Rule 234 is where that authority
is to be found.

That rule authorizes the examination of a party or an employee
It says nothing about the case where the party is a corporation,
while the Ontario rule does. It is possible that an officer might
be examined as “‘one who is employved™ but in my opinion the
right to examine the officer arises from the fact that that is the
only way a party can be examined when that party is a corporation.
This is in accordance with the decision of this Division in Magrath
v. Collins (1917), 37 D.L.R. 611, 12 Alta. L.R. 240, in which it
was held that where an employee subject to examination was a
corporation it could be examined by the examination of one of its
officers.

It has been pointed out frequently that when the officer spenks
he is not speaking for himself but for the corporation, in other
words, it is the corporation which is being examined

It follows as of course that when an assignor within r. 236 is a
corporation, it can be examined by the examination of its officer.
If it were not so the rule would be only partially effective

The right to examine an employee and particularly a past
employee is quite another matter.

It is only by virtue of r. 234 that such a right exists. The
employee is not examined because he represents his employer,
corporation or otherwise, but because he has some knowledge
and his employer has some responsibility for him. His evidence
is not the evidence of, and cannot be used against, the employer.

This is a very considerable extension of the rights to obtain
information but I can see no principle of analogy under which it
can be said that because an employee of a party may be examined,
therefore, the examination of an employee of some other person
must be deemed to have been intended to be authorised. We are
not concerned with the question of whether it would be proper to
extend r. 236 to make it, but whether it is in reality by implication
as "omprehensive as r. 234,

1. my opinion it would be making a very substantial amend-
ment 1o adopt the view contended for.

In the result 1 would dismiss the appeal with costs.

Appeal dismissed
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CAHILL & Co. v. STRAND THEATRE Co. Ltd.

Nova Scotia Supreme Court, Harris, C.J., Longley, J., Ritchie, E.J.,
and Mellish, J.  Felwuary 14, 1820,

Ivavserion (§ I E—53) ~GATHERING OF CROWD ON STREET—ORSTRUCTION
TRAFFIC—BUsINEss INJURED—INJUNCTION,
pson gathering or keeping a crowd of people on the street,
whether formed in a queue or not, 80 as to unreasonably obstruet traffic,
is liable to anyone specially injured thereby, and an injunetion will be
granted.
|Lyons & Sons & Co, v. Gulliver, [1914] 1 Ch. 631, referred to.]

Arreal from the judgment of Drysdale, J., dismissing with
costs plaintiffs’ action for an order restraining the defendants,
their managers, servants and agents from permitting persons
attending or proposing to attend the Strand Theatre from obstruct-
ing access to plaintifis’ premises. Reversed.

A.W. Jones, for appellant; F. H. Bell, K.C'., for respondent.

Harris, C.).:—1 agree with Mellish, J.

LozGrey, J. (dissenting):—I am sorry to be compelled to
dissent from my brothers in this case.

The whole matter appears before us and the evidence of
various parties was taken. It seems that the Strand Theatre
is an institution which is largely patronised in the City of Halifax,
and that only on certain occasions a queue of persons accumulates
in order to take their turn for purchasing tickets. The whole
thing is done under the control of the police of Halifax, and
policemen are sent by the city especially to have charge of the
matter; and it appears that on two or three or several occasions
the queue extended up Sackville St. to the shop or store of Messrs.
Cahill & Co. One can put it strongly or weakly if the evidence is
to be dealt with. The judgment of Mellish, J., is made particu-
larly strong and all the strong points are brought out in the case.

In my judgment the interfering by means of an injunction by
the Court to stop any people from conducting a lawful series
of plays is a very delicate and dangerous position. I have to

subseribe to the doetrine that if it became a matter constantly
worrying the adjoining proprietors and interfering largely with
their business some course would have to be taken by the Court;
but in my judgment the matter has reached no such stage, and
there is lacking a single English case which justifies this Court in
taking that course at the present time. In one English case the
doctrine is talked about of closing other people’s shops, and that
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there should be interference made with it, but none in that case

was made, and in no instance can it be found that in similar cases

the Court has intervened with the tremendously severe penalty  Capunn &

WCTION ", . 1
s of injunction. Co.
rr”,'"',“ I hold that all parties in this matter are to be held to a reason-  Sreaxn
will be | able exercise of their functions, The Strand people have put the “l}' |\.|I';!'

whole question of their entrance in the hands of the police and the
. e " Longley, J.
wlice are managing it as well as they possibly can and have sworn
4 I 1 !
§ with testimony to the fact that a decided improvement has been made

dants,

within the course of time, and therefore 1 think it would be a

ersons

struct-

golemn and grave responsibility for this Court to undertake to
exercise any power of injunction
I am in favour of maintaining the judgment of Drysdale, J.

ns. Rrremie, EJ.—1 concur in the judgment of my brother Ritehie,EJ
Mellish but I do so with very great doubt beeause it is contrary

ed to to the finding of fact made by the trial Judge. In this respect the
case is distinguished from Lyons, Sons & Co. v. Gulliver, [1914]
we of ! 1 Ch. 631. In that case the trial Judge found that there was an
heatre
alifax,
ulates
whole
t, and
of the

asions

unreasonable obstruction. It is, I think, clear that since the
action was brought the grievance complained of has been mini-
mized, and I am far from being sure that there is any necessity
for an injunction at the present time, however it may have been
when the action was brought.

MeLuisu, J.-—This is an action for an injunction to prevent  Mellish, J
the defendant company from obstructing the access to the plain-

["’“r’f‘ tiffs’ place of business by the patrons of defendant company’s
e theatre.

wticu- The hearing, as I understood the facts, on the motion for an
) Chle. interim injunction, was treated as a trial of the action. Drysdale,
J., after the hearing, dismissed the action with costs.

The following statement as to the facts by the trial Judge,
and of the law applicable thereto has not, I think, been complained
. of; nor could it be open to objection:

with The plaintiffs own and conduct a grocery store at the corner of Argyle
‘ourt; and Sackville Sts, in the City of Halifax. This shop has a frontage on Sack-
» and ville St. of 32 feet 6 inches, the main door for entrance and exit being at the
p corner of Argyle and Sackville. The defendant company owns and manages
urt in the theatre next door east of the grocery, fronting on Sackville St., with a
se the frontage of 17 ft. 5 inches on Sackville St. the entrance to which theatre
1 that being from Sackville with exits in the rear, one of which leads to Argyle
St. and one to Barrington St.  The complaint of the plaintiffs is that defend-

on by

series
we to
tantly
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ant company so use and conduct this business and property as to collect
erowds on Sackville 8t. and interfere with the entrance of plaintiffs’ grocery.
The defendant company is engaged in a lawful business. I agree with the
proposition of plaintiffs’ counsel that in the use of the property they, the
defendant company, must so conduet their business as not to unreasonably
obstruet the entrance to plaintiffs’ grocery and this involves an examination
of the methods of defendant in regulating the erowds that naturally flock
to a theatre. The complaint here is as to the erowd that collects at the
entrance to the Strand from Sackville St., there being no complaint as to the
exits. In front of the Strand, Sackville St., has a sidewalk 12 ft. 2 inches
wide with a sidewalk on the north side. The complaint is that patrons of
the Strand form a queue in front of the Strand that extends in front of plain-
tiffs’ entrance and prevents easy access to his shop by customers,

The trial Judge further states:

In the early days of the Strand there was no attempt to regulate the
admission of the entrance erowd from Sackville 8t. and such a crowd would
frequently form as to block Sackville 8t., but on complaint of plaintiffs the
police in charge of traffic, with the aid of defendant company, undertook the
regulation of traffic entering the Strand and whatever complaint the plaintiffs
may then have had 1 feel no longer exists.

I think that the evidence clearly establishes the fact that
before the queues were formed the plaintiffs had a ground of
complaint, viz., that the sidewalk was blocked in front of the
defendant’s theatre so as to compel the plaintiffs’ customers to go
round the crowd so as to be able to enter his store. His ground
of complaint however in the present action is that since the
queues were formed (originally there was only one, which was not
formed in front of plaintiffs’ premises), some 7 months before the
trial, one of which was formed in front of his premises, the access
thereto has been interfered with.

Whether the ground of complaint as first made before the
queues were formed exists, is not, of course, the real matter for
determination in this action.

The Judge, however, further finds “that plaintiffs’ shop has
not been obstructed or customers desiring to enter interfered
with.”  With this finding I very much regret that I am unable to
agree. The action was begun August 14, 1919. The trial was
begun on September 26, and concluded on October 2, 1919,
These dates are, I think, material in considering the evidence.

John E. Cahill and William Dalton, members of the plaintiff
firm, gave evidence which, if believed, is in my opinion sufficient
to support the plaintifis’ claim. In the opinion of the trial Judge
the statements of the plaintiff Cahill are exaggerated, perhaps
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ollect " " - . T 5
;.:‘(:\ unintentionally. The chief ground of plaintifis’ complaint seems
th the to be that on Saturday evenings in particular the access to their

‘ARILL &
Sackville Sts., is unreasonably obstrueted by patrons of the theatre ‘:"-

v, the premises, which is by a doorway on the corner of Argyvle and
mably

mfil"l:,‘:\l blocking up the sidewalk in front of this doorway by erowding, '.T"n;\\n
at the I and also by the formation of a queue which extends from the (l:',' ;'.r':
:::«jn’:: entrance of the defendant’s theatre on Sackville Street and up said S
san o street and round past the said doorway for some distance on o

plain- } Argyle St. The crowding, sometimes, as I understand the
ible for
considerable periods of time, while the queue formed as above

evidence, renders the plaintifis’ premises wholly inac

b ”l"l. prevents certain of plaintiffs’ customers from entering plaintiffs’
WOl ' 2 . .
fs the premises, unless they break through the queue, which is apparently

k the not an easy matter, or make a detour round the end of it, which

intiffs extends on Argyle Street.
As to the condition created by this queue, the plaintiff Dalton's
that evidence is as follows:
id of

Q. How long did that go on? A. About 7 or 8 months ago they changed
[ the the line waiting for tickets up Sackville past our building and around the
to go corner on Argyle if the crowd was large 1nuu|(h Q. Describe on Saturday
and Friday nights what the general condition i A. On Saturday night it
always comes around Argyle St.; there are times when the erossing would
+ the be kept open, but as a general rule it was blocked. Q. What is the crossing?
8 not A. The crossing on Argyle St. going South and the Sackville St. crossing.
e the Q. Anyone coming from the north, could they ecross over and down Argyle?
A. They would have to go around; go off the sidewalk into the road and
around. Q. Coming from the north on Argyle, they would have to go into
the road into Sackville and around the road on Argyle and on to the side-
i the walk? A, Yes. Q. To get into your store they would come buck north?
A. Yes, around the end of the queve. Q. How often does that oceur? A.
It is frequent; on Saturday night, before the action, it was a common thing
and it has occurred since the action. . A. I understand the second show takes
i has in about a quarter past 9; how long before that generally would this erowd
be there? A. Saturday they start about 8 o'clock; about an hour. Q.
What is the condition of your business during that hour? A. It is practically

ound

ceess

r for

fered

le to at a standstill. Q. And you have watched people coming to your store go
was around the end of the queue? A. Yes. Q. Do you remember the night
1919 Mr. Devlin was loading the truck; what do you say about that? A. I remem-

ber that night; the crowd was right around; it came up Sackville and around
Argyle St. so as to block the crossing going from our corner to the opposite
ntiff corner on Sackville, and the team came up and of course he always leaves
rient his team next to the entrance to the door on Argyle St., and the crowd was
past the car; the back of the car where he opens it to take the empties off
and load up, and Mr. Cahill asked the policeman standing there at the corner

udge

haps 1751 p.L.R.
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that night to move the erowds so that he could load his team and he said
there were 2 or 3 barrels next our window on Argyle 8t., and he said we were
blocking the street. Q. Your team was around the corner on Argyle and he
didn’t move the crowd away and it extended to where? Mark the place on
the plan E.1?7  (Witness marks place on plan E.1. “a.”) Q. Do you remem-
ber Mrs. Shano being in your store? A. Yes. Q. Remember her saying
anything? Did she eomplain to you? A. Yes. Q. Have other customers
said anything about it? A. Yes, frequently.

Samuel W, Freeman testifies that on September 6 the whole
Sackville St. sidewalk in front of plaintifis’ store was completely
blocked about 8 p.m. for 15 minutes before the police opened a
passage way and formed a queue which when formed extended
round on to Argyle Street.

Mrs. Shano states that on the Saturday evening before the
trial began the queue existed so as to compel her to make the
detour above referred to, to enable her to get into the plaintifis’
store.

William 8. Craig had a similar experience on August 8 or 9,
before the action was brought.

William Venner states that on Saturday, September 13, the
sidewalk in front of the defendant’s theatre was blocked up as

early as 25 minutes to 7 o'clock and he was compelled to take the
middle of the street to reach the plaintiffs’ premises.

Charles W. Ackhurst, an alderman and police commissioner,
visited the premises on the evening of Saturday, August 16, and
his evidence I think clearly shews that the police protection was
inadequate to ensure reasonably easy access to the plaintiffs’
premises.

The trial Judge has believed the evidence of the police and I
take it we must accept their testimony. Policeman Meehan
states “Sometimes there has not been much space. I noticed
since August (this action was begun August 14), there has been
no room to complain of the sidewalk at all; there had been a
great change.”

This officer, however, was on duty only “every other Saturday
night on and off the last 2 years.”

Policeman O’Halloran was there only since July and on 3
occasions. Policemen Spruin, Simmonds, Maloney and Elford
were on duty in_ the locality for short periods since the action
began. Policeman Horne was on duty apparently only every
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he said other evening. Policeman Gillis was only there from February N. 8.
ve were : 8 C
to July. p

and he . ) -
lace on Golden, a superannuated policeman in the employ of the ¢ &
remern- defendant company, was not, I think, in a position to give detailed Co

) K

1
Syws evidence that would be of much assistance. There is evidence  Swraxp

tomers 2 THEATRE
that the crowd is composed of people who are apparently not very — ¢5
asily sd. They spres s » whole sidew: o e i
wbiale .usfl} lnm}ugul !Iu, spread over the whole ~‘||l‘ alk when th S 3
Netely g policeman’s back is turned, and on one occasion seem to have

aed carried a policeman into the theatre. For a few evenings the

ended crowd or queue formed was, on the instructions of the mayor, kept
off the sidewalk altogether. In consequence, however, of the

t “indignation”” expressed by the defendant’s employees or patrons
re the

e the
ntiffs’

this practice after 3 days was discontinued by the Chief of Police.
The police are apparently paid by the defendant for such services
as they render in dealing with the erowd. This is no doubt a
proper charge against the defendant, but in my opinion the service
jor 9, is insufficient. It may be that sufficient police are not employed.

The law applicable to such cases is, as I understand it, that
3, the

up as
ke the

any person who gathers and keeps a crowd of people on the street,
whether formed into a queue or not, in such a way as to unreason-
ably obstruct traffic, is liable in an action to anyone specially
injured thereby. The plaintiffs in this action ask merely for an
fioner, injunction.

5, and I think without giving any more weight to the evidence of the
n was plaintifi Cahill than the trial Judge has given, it is quite clear

mtiffs’ that the access to the plaintiffs’ premises before and since the
action began has been unreasonably interfered with by the patrons
and I of the defendant’s theatre.

eehan Giving full credit to the evidence adduced on behalf of the
oticed s defendant, I do not think the plaintiffs’ case has been met.
| been . I think it is clear from the evidence taken as a whole and after

een a ! due allowance for exaggeration that the means taken to protect
) the plaintifis’ business from undue interference are inadequate
urday and that the injunction prayed for should be granted. It is with

great diffidence that I fail to agree with the trial Judge but I
on 3 cannot come to the same conclusion that he has come to on what
Ciford [ think he must have regarded as the dependable evidence in the
action case.
every It was suggested by defendant’s counsel on the argument that
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conditions were as good as they can reasonably be made provided
the defendant company is to continue to do business.

Whether the drastic
steps taken by the mayor were necessary or proper does not, I

I do not agree with this contention.

think, call for determination.
The appeal shiould be allowed and the injunction granted,

with costs. Appeal allowed.

SHACKLETON v. PREVO.

Alberta Supreme Court, Appellate Dwision, Harvey, C.J., Stuart and
Beck, JJ.

Seck February 27, 1920

Contracts (§ VO—390)—EXCHANGE OF AUTOMOBILES— MISREPRESENTATION

The L;::»:::::;mn by the vendor of the distance an automobile has
run is & material representation which, if false and relied on by the
purchaser, is sufficient ground for the rescission of the contraet.

\pPEAL from the judgment of Ives, J., entered upon the
verdiet of a jury in favour of the defendant upon a counterclaim
for rescission of an agreement of exchange of automobiles upon
the ground of misrepresentation.

A. L. Smith, K.C., for plaintifi; W. E. Payne, K.C., for
defendant.

The judgment of the Court was delivered by

Harvey, C.J..—The defendant had purchased from the
plaintiff a new car, Model No. 9 Gray Dort, for which he had paid
in full. A few days after the purchase he desired to exchange it
for a Gray Dort Special, and it was agreed that the additional
amount payable should be $150. The exchange was made by the
plaintifi’s agent, and a note was given for the $150, payable in
10 days. Within a few days the defendant objected to the special
on the ground that it was not a new, unused car. The plaintiff
refused to rescind and subsequently brought suit upon the note,
and the defendant counterclaimed for rescission.

It is contended on behalf of the plaintiff that the ground of
misrepresentation alleged is that the car was a new, unused one,
and that the defendant himself admitted in the witness box that,
when he accepted the car, he knew it was not new, and that the
verdiet therefore should have been in favour of the plaintiff.
The jury did not find the misrepresentation to be that it was a
new, unused car, but that it had not been used as much as it had
in fact been used.
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ovided It was shewn in evidence that the special car had been pre-
viously sold to a banker who had kept it for several weeks and
draatic driven it for 600 or 800 miles and then had exchanged it. The

not, 1 agent admits that he was unaware of this and says that he said
L he had driven the car about 250 miles and did not know to what
ranted ; extent it had been driven before that. There is also evidence that

- : the speedometer had registered the driving of the former owner
3 but that, when the car was delivered to the defendant, it had been
altered to shew a very small mileage run. The defendant himself
swore that the plaintifi’s agent represented that it had only run
about 200 miles.

There is, therefore, evidence to support the finding in respect
to misrepresentation as to the extent of use the car had had and I

STATION

[y ,hh‘, : cannot see how it can be said that it was not material. There is
indeed evidence from which the jury might have concluded that
on the it had run much more than the distance of approximately 1,000

wrelaim miles which distance seems to be quite clearly established.
§ upon ;- The only question then is whether that was a representation
which the plaintifi was called on to meet. The counterclaim
' for - alleges that the defendant relied on the ““representations that the
car was a new car and had not been run more than 200 miles”
and that the exchange was made and the note given on “the false
m the and fraudulent representation that the car had not been run over
ud paid 200 miles and was, with that exception, a brand new car.”
ange it After consideration I have come to the conclusion that this is
litional \ not simply an allegation of a representation of a new car, with
by the explanation or qualification of the term, but that it is an allegation
[‘];l(. in s of a representation of the distance the car had run, is in itself a
special material representation and that, therefore, a verdict resting on
laintiff a finding of that representation which the jury found was not true,
e note, ! cannot be questioned.
¢ There is, I think, also evidence from which the jury could
und of : infer that the defendant relied on the representation.
sd one, The question is not whether the conclusion is one which we
x that, g think we would have reached but merely whether it is one which
\at the 6 intelligent men might honestly have reached on the evidence.
aintiff. As 1 have said there is, I think, evidence to support it and 1
wid & do not see that it can be said that there is such weight of evidence
it had against it as would justify it being considered perverse.

I would dismiss the appeal with costs. Appeal dismissed.
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CANADIAN PACIFIC R, Co. v. RYAN.
County Court of York, Denton, J. January 23, 1920.
Carmers (§ I A—375)—Goops—Descrirrion—Dirrerexr—Biu,  or
LADING—SHIPPER—Liapiuiry—Toris—Hicuen.

Where o consignee in a bill of lading deseribes a shiprrent 2= heversges
and by labels on the bottles represents it to be patent medicines, he is
h..l»l:~ for the higher fr:'iuh‘x ‘ull«. on ’.unvml medicines, o

[Pere Marquette R, Co. v. Mueller Mfy. Co. (1919), 48 D.L.R. 46%, 45
O, L.R. 312, distinguished.]

Acmiox to recover the difference in freight tolls on a shipment
between that paid under the toll for beverages and the higher
toll on patent medicines.

J. Q. Maunsell, for plaintiff; James Haverson, K.C., for defend-
ant.

Dextox, Co.J.—The point, or one of the points, to be decided,
in this case, is whether the contents of the bottles shipped in
cases were medicines or beverages. They were shipped as bever-
ages. If, in fact, they were medicines and not beverages, the
plaintiffs are entitled to recover under section eight of the con-
ditions on the back of the bill of lading, which provides:

“If upon inspection it is ascertained that goods are not those
described in this bill of lading, the freight charges must be paid
upon the goods actually shipped, with any additional penalties
lawfully payable thereon.”

The preparation is called “Invalid Port,”” and the formula
is sugar, water, tartaric acid, salicylic acid, and colouring matter.
It contains about 197 aleohol. As a layvman in such matters |
would eall it either a beverage or medicine, or both. To the
railway company, the defendant represented it as a beverage.
To the consuming public he represented it as a medicine, for
the bottles are labelled, ““Proprietary Patent Medicine Act, Serial
No. 1643,” “Health and Vigor.” And on the wrappers which
cover the cartons in which the bottles, containing the preparation,
are sometimes shipped—though not the particular bottles in
question—are the words: “Dose, one glass before meals.”  Another
label on all the bottles is: “This preparation complies with the
Dominion Proprietary Medicine Aect, also Ontario Temperance
Act. It may be legally sold by druggists or dealers in patent
medicines, anywhere in the Dominion of Canada without a doe-
tor's preseription.”” The question to be decided, then, is what
is the rate applicable upon a shipment of goods which are described
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in the bill of lading (not correctly perhaps, in point of fact) as

a beverage, but which to the publie, for his own advantage, he c.o

1w, OF chooses to call a medicine CANADIAN

——— Were it not for the decision in Pere Marquette Ry. Co. v. ';(‘,'(l:l:‘

%, he is Mueller, (1919), 48 D.L.R. 468, 45 O.L.R. 312, 1 should have v

168, 45 thought the defendant estopped in a case of this kind from saying R e
that the goods are other than what the labels represent them to the  Pestos, Cod.

pment, public to be.  The Pere Marquette R. Co. v. Mueller case decides

higher ] that the rate on the goods carried must be fixed by their actual
i and proper description and classifieation rather than by their
lefend- 'A deseription, and at p. 477, Ferguson, J.A., says:

1 do not consider it necessary to deal with the hypothetical case stated
by the learned trial Judge for this is not a case of intentional misdeseription,
g where the defendant is seeking to set up and take the benefit of his own fraud
ped in : or a case calling upon us to consider whether or not a defendant can set up
bever- : his own fraud as an answer to a claim. It may be that the plaintiffs have a

f cause of action against the defendants for deceit or negligence but that claim
is not before us in this action. The claim here is for lawful tariff charges on
the goods carried, as fixed by the contract of the parties, read in the light of
the provisions of the Railway Act.

those ) If 1 give effect to the defendant’s contention that the goods
e paid 3 shipped were beverages, the result will be that the railway com-
nalties i pany has carried from Toronto to Winnipeg the goods in question
for $132.82 less than they would have been entitled to charge
yrmula \ if they had been shipped as goods of the kind and description which
natter. 1§ he wished them to be known and sold as in Manitoba and the
ters 1 West. It is all very well for the defendant to say that this Invalid
o the Port was sold chiefly to hotels in the West and not to drug stores.
rerage. The label on the bottles shews that he wanted to sell them to
e, for drug stores as a medicine. 1 do not see how the defendant can
Serial : complain of his preparation being called a medicine when he
which himself labels it and calls it as such.
ration, ' A case somewhat similar to this is Andrews Soap Co. v. Pilts-
les in burg, Cincinnati and St. Louis Railway (1890), 4 .C.C.R. (US.A)
nother ( 41, at p. 77. While the case cited is not binding upon this Court,
th the it is instructive and interesting. It was held that a manufacturer’s
erance ) deseription of an article to induce its purchase by the publie
patent is its deseription for transportation purposes also. In that case
a doc- the shipper advertised and sold his goods as toilet soaps—though

eided,

s, the
e con-

\ what in fact he contended that it was not superior to ordinary laundry
reribed soap, which is carried at a lower rate. So in this case the defend-
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ant represented the preparation to be a medicine and sold it to
the public as such, and ought not now to be heard to say that it
was only a beverage in order to get the reduced rate. I hold
that where a preparation is in point of fact either a medicine
or a beverage, or both, and the shipper labels the bottles as medi-
cine to induce the public to buy them as medicine in drug stores,
or elsewhere, as having curative properties, he must pay the charges
applicable to medicines and cannot claim the lower rates simply
because he chooses to call them beverages on his bill of lading.
There will be judgment, for the plaintiff for the amount claimed
$132.82. The parties have agreed upon the amount of the counter-
claim, which is allowed at $59. The plaintiff will be entitled to
the costs of the action and the defendant to the costs of the
counterclaim. Judgment accordingly.

REX v. CESSARSKY.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Beck and
Ives, JJ. February 4, 1920.

Crivivar taw  (§ XIT L—994) — Convieriox — AprPEAL — EVIDENCE
Coxvierion oF 1Hirp pArTY—PRESUMPTION OF GuiLr—CobpE, SEC.
086
The evidence of the conviction of a third party is not admissible in a
criminal charge
The extraordinary presumption of guilt referred to in sec. 986 of the
Cr. Code, if established, is sufficient to uphold the convietion,

ApreAL from a conviction for being, without lawful excuse,
in a common gaming house. Affirmed.

G. C. Valens, for appellant; W. G. Harrison, for the Crown.

Harvey, C.J., concurs with Ives, J.

Beck, J. (dissenting) :—1I agree with may brother Ives in what
he says regarding the improper use as evidence of a conviction
against a third party and also regarding the insufficiency of the
evidence of the contents of the search warrant, but I take a different
view of the effect of sec. 986 of the Cr. Code*, or rather of the
second part of that section. I do not think that wilful prevention,
obstruction or delay is a condition for the application of the second
part of the section but I think that the words “fitted or provided
with any means or contrivance’ are not intended to include those
things specified in the preceding section, namely “cards, dice, balls,
counters, tables, and other instruments of gaming,” but refers to

*See amendment 3-4 Geo. V. 1913, ch. 13, see. 29..
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1it to things which are means in the nature of contrivances which by  ALTA.
that it reason of their nature or customary method of use are, or are 8. (

[ hold capable of being fitted in the sense of set in, or set up, or made to Rex
wlicine fit, as for instance wheels of fortune, roulette tables or other

CEssARsKY

medi- specially constructed tables specially adapted for gaming as

ATt 4 " : Beck, J
stores, distinguished from use in the various ways ordinary tables are
harges used. I think the association of the quoted words distinetly

iimply suggest this as their primary sense and that the view that this

ing. sense is the one intended is strengthened by comparison of the

aimed 2 secs. 985 and 986.

unter- If my interpretation of the second part of sec. 986 is correct

led to there was nothing found which would constitute evidence under it.

of the I would therefore quash the conviction.

wly. Ives, J.—This man was convieted for that he without lawful Tves, J.
excuse was found in a disorderly house, to wit., a common gaming
house.

i From the evidence it would appear that the Crown put in a

conviction of one Max Holtzer found guilty of being the keeper of

the same premises, as evidence of the character of the premises.

) It should be pointed out that such a conviction is not evidence

le in a upon this or any other criminal charge against an accused other

of the than Holtzer.

The next objection is that sec. 985 of the Cr. Code is not
vouse, applicable here, because there is no evidence of a search warrant.
The officer making the arrest says that he had a search warrant
for a gambling house. No warrant was produced. The absence of
the warrant was not accounted for, no secondary evidence of its
contents was offered, and no further reference made to it. A search
warrant is a written document. It must, to be valid, comply with
certain requirements as to form and substance. To hold, in its
absence at the trial, that a bald statement of the police officer that
he “had a search warrant for a gambling house,” to be sufficient
to raise the extraordinary presumption of guilt derived by force of
sec. 985 is not in my opinion permissible.

But the circumstances under which the extraordinary pre-
sumption of guilt is raised in sec. 986 would seem to have been
sufficiently established here. In that section two circumstances
are mentioned, the existence of either of which I think sufficient.
First, an (active) obstruction of the authorized officer entering;

Wn.
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secondly, if the premises are found fitted or provided with any
means or contrivance for playing any game of chance. This
section is more comprehensive than sec. 985. The 2 circum-
stances I have mentioned are divided by “and,” which is dis-
junctive, and which must be so to be of value in the case of a charge
involving a bawdy house, where the presence of gambling
paraphernalia would not necessarily be contemplated.

In the present case the evidence consisted of round top padded
card tables, numerous decks of cards, poker chips and money on
the table at which players were sitting. This I think comes within
the words of the section “provided with any means or contrivance
for playing any game of chance, ete.”

I think the judgment appealed from was right and this appeal
should be dismissed with costs.

Appeal dismissed.
REX v. FRECHETTE.

Ontario Supreme Court, Appellate Division, Magee, J.A., Clute, Riddell,
Sutherland, and Masten, JJ. January 183, 1920

NeEw TriIAL (§ H—8)—AccoMPLICES—EVIDENCE FOR AND AGAINST ACCUSED
RULE A8 70 CORROBORATION—STATEMENT TO JURY—OBIECTION
APPEAL—NEW TRIAL.

There is no rule applicable to the evidence of accomplices called as
witnesses on behalf of the accused, such as the rule of practice and
experience which requires the testimony of accomplices against such
accused to be corroborated. A new trial will be granted where the jury
has not regarded the evidence on behalf of the accused because, in their
opinion, it was not corroborated.

[See Rex v. Morrison (1917), 38 D.L.R. 568, 20 Can. Crim. C ases, 6;
Rex v. Baskerville, [1916] 2 K.B. 658; Rex v. Dumont (191%)

Crim. Cas. 442; Green v. Mcleod (1896), 23 AR. (Ont.) 676;

Walker (1910), 16 Can. Crim. Cas, 77.]

Cask stated by the Chairman of the Court of General Sessions
of the Peace for the County of Hastings, after the trial and con-
viction of the defendant upon a charge that he did, at the township
of Thurlow, in the county of Hastings, on the 13th September,
1919, unlawfully steal a quantity of whisky over the value of $50,
the property of the Grand Trunk Railway Company of Canada,
contrary to sec. 347 of the Criminal Code.

Several questions were stated by the learned Chairman,
relating to the evidence of accomplices and the necessity for
corroboration and the objections to the Chairman’s charge made
by Mr. Porter, counsel for the defendant. The second question

was:—
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h any “Was I right in overruling Mr. Porter’s objection and in ONT.

This explaining to the jury as I did how they might determine who is an 8.C
reums- ¢ accomplice and the necessity for corroboration?”’ Rex
s dis- The facts sufficiently appear in the judgment.

k&
Frecuerre
harge E. G. Porter, K.C., for the defendant. [

nbling Edward Bayly, K.C., for the Crown
The judgment of the Court was delivered by
added MaGeE, J.A.:—In this case the learned Chairman of the Court  Magee, A
ey on of General Sessions of the Peace for the County of Hastings has
within asked the opinion of the Court upon several questions, not all of

[vance > which were argued. It is only necessary, we think, to deal with
the second question.

aippeal The indictment upon which the prisoner was convicted charged
him with the theft of a quantity of whisky, the property of the
sed. Grand Trunk Railway Company. He was an engine-driver on the

railway. It was alleged—and evidence was given to prove—
that several others were concerned with him in the commission
of the offence.

— ] One of these alleged accomplices, named Nicholson, a fireman
ECTION on the prisoner’s engine, gave evidence on behalf of the Crown,
lled a8 and two others of them, Summers and Logan, who were separately
o ;“l't‘_'.! indicted, were called for the defence. At the trial the propriety of
\e jury requiring the evidence of the accomplice who was called by the
n their Crown to be corroborated was recognised, and the learned Chair-

lell,

;\“(“_;JF : man instructed the jury in that regard. The sufficiency of his
Rer v instructions as to the nature of the corroboration is here challenged,

but need not now be referred to. Summers and Logan, the two
)ssions alleged accomplices called for the prisoner, denied, as did the
1 con- L prisoner, any part taken by themselves or him in the theft of the
vnship liquor, several cases of which had been stolen from a car of the

imber, y railway company.

of 850, ._ It appears from the statement of the case by the learned
wnada, Chairman that the Crown counsel, in addressing the jury, argued

: that the two witnesses for the defence referred to were also
rman, - accomplices, and it was necessary that the evidence of each should
ly for be corroborated, the same as the evidence of the one called for the

prosecution, before their evidence could be acted upon. Counsel
for the prisoner objected that they were not properly proven to be
accomplices at all, and the rule did not apply. The learned
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Chairman then ruled against the objection, and, later, in his charge
to the jury, explained to them that the Crown counsel had
raised the question that, if the fireman Nicholson had to be
corroborated as an accomplice, then so had the other two, Summers
and Logan, to be corroborated, or the jury ought not to take their
evidence, and that, while he, the Chairman, could not take the
time to look up all the law in regard to that, he found one or two
statements that looked as though the Crown counsel might be
right, at least to some extent. He then read to the jury some
authorities as to who were accomplices and as to warning the jury
against accepting their evidence against the prisoner without
corroboration, and went on to state a test by which to determine
whether one is an accomplice, and later told the jury that, if they
considered these three witnesses accomplices, then they ought
not to accept their evidence without corroboration, and one
accomplice could not corroborate another—the corroborative
evidence must be from some other source; and, if the jury con-
sidered Summers and Logan to be accomplices, then Logan could
not corroborate Summers and Summers could not corroborate
Logan, and they should be corroborated.

The statement of the case proceeds thus: ““ After the jury had
retired, and after objection taken by Mr. Porter, I recalled the
jury and stated to them as follows: ‘It was on the question of the
accomplices, the evidence and the corroboration. Mr. Porter
understood me to say that, if you consider Summers and Logan
accomplices, then, unless it was corroborated, you couldn’t take
their evidence at all. 1 didn’t intend to put it that way, but to
put it to you just as I put Nicholson's: the evidence of an accom-
plice ought not to be accepted in itself; you may accept it if you
wish, and find your verdict on it; but the rule of law is that it
ought not to be accepted unless it is corroborated. And, just the
same as Summers and Logan, if you consider them accomplices,
you ought not to consider their evidence either unless corroborated :
the rule works both ways. 1 don’t want to make it any stronger
for Nicholson than for the other two; tne question of corroborating
their evidence is the same in all cascs.” 1 asked Mr. Porter if this
explanation was satisfactory, and he raised no objection to it.”

The second question asked by the learned Chairman is this:
“Was I right in overruling Mr. Porter’s objection and in explaining
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to the jury as I did how they might determine who is an accomplice
and the necessity for corroboration?”

We think that this question must be answered, as to the
necessity for corroboration, in the negative. It would seem
manifest that the weight of the objection, as it presented itself to
the learned Chairman, was rather to the proof that the two
witnesses for the defence were accomplices, the evidence of
Nicholson against them, and the prisoner being said to be uncor-
orborated, than as to any difference in the rule as to corroboration.
But there is no rule applicable to the evidence of accomplices or
alleged accomplices, who are called as witnesses on behalf of the
accused person, such as the rule of practice and experience which
exists relative to the evidence of accomplices against him, which
requires that the jury be warned against the danger of convicting
on such evidence without corroboration. It is well and proper
to call the attention of the jury in eriminal as well as civil cases to
the possible interest of any witnesses on either side and the
necessity of applying their own judgment and common sense
to the weight to be attached to their testimony, but that is very
different from instrueting them that the rule as to corroboration
is the same as to both.

In this case there was some corroboration of Nicholson's
evidence against the prisoner, and the jury upon the instructions
given them may very well have considered that, he having been
corroborated, and the other two not being, in their judgment,
corroborated, they should not pay attention to the evidence of
the latter in the prisoner’s favour.

Mr. Bayly, for the Crown, submitted that the verdict was well-
warranted under the evidence, and that under sec. 1019 of the
Criminal Code it should not be disturbed, unless some substantial
wrong or miscarriage of justice had been occasioned; but, as the
Court cannot say that the jury may not have been affected to the
prejudice of the prisoner by the instructions given to them, we
cannot be assured that there was no substantial wrong or that
that section should be applied.

The convietion should be set aside, and a new trial ordered.

The prisoner should be admitted to bail in a substantial
amount. Judgment accordingly.
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CARLSON v. CANADIAN PACIFIC RAILWAY.
Alberta Supreme Court, Walsh, J. February 16, 1920,

NeGLIGENCE (§ 1C—36)—~INJURY TO LICENSEE— DUTY OF OWNER OF PREMISES
Trar—Damaaes
The owner of private prewises is under no obligation to a bare licensee,
other than to give him warning of any conecealed danger or trap upon
the premises of which the owner has knowledge
[Thyken v. Excesior Life Ass'ce Co. (1917), 34 D.L.R. 533, 11 Alta
LR, 344, referred to

Action to recover damages for injuries sustained through
falling through an opening in defendant’s railway platform.

H. C. Macdonald, for plaintiff; D. W, Clapperton, for defendant.

Wawsn, J.-—The plaintifil went to the defendant’s station in
Fdmonton for a purpose entirely of his own, namely, to consult
one of the defendant’s employees who had quarters in the station,
on a matter of private concern to himself. In passing along the
platform in front of the station to reach these quarters, he slipped
on some ice and fell against a barrier which was erected around an
opening in it. The barrier gave way and he fell through the
opening to a floor several feet below the platform and was badly
hurt in consequence. His action is to recover damages for this
injury.

The opening was made originally for the operation of a hoist
by which engine repairs and supplies were carried to the basement
but except in very cold weather was kept open as an air shaft for
the ventilation of the basement. It was brought right up to the
wall of the building which thus protected it on one side. Two of
the other sides were protected by the metal doors which formed
the covering for it when it was closed. These stood up practically
at right angles to the platform and were held in place by a wooden
barrier between them which formed the proteetion to the remaining
side of the opening. These iron doors were originally on hinges
to permit of the opening and closing of them. The hinges on the
door against which the plaintiff fell were broken when and before
this accident occurred, and it was because of that that it gave way
and let him into the hole. These hinges had been broken for more
than 6 months before the accident.

The plaintifi's visit to the station was upon business which
in no way concerned the defendant. He therefore was not an

invitee but was at best a bare licensee upon these premises.
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A bare licensee as distinguished from a person invited or there upon

the defendants’ business as well as his own, must take the premises as he finds

them, but the owner must not, after the permission is given, create by a ok

negligent act a new danger not there before CARLSON
Thyken v. Excelsior Life Ass'ce Co. (1917), 34 D.L.R. 533 at Bk i

icensee 538, 11 Alta. L.R. 344 at 351. The plaintifi had been at this  Paciru

P upon Ramway

IEMISES

station before for this same purpose. | According to his evidence

1 Alta at the trial he had on some of these oceasions got to the quarters ~ WolsJ

of the employee whom he was secking by elimbing over this

wrough

ndant.
ion in
onsult

barricade and going down a ladder that led from the platform to

the floor below, though this seems to be in conflict with what he

said on his examination for discovery. The hinges of this door

were broken before the first of these visits, for Ford, the plaintifi’s

friend, by whose evidence alone their condition is disclosed, says

lation, they were broken when he first came there to work, 6 months
ng the before the accident, and that they remained in that condition
lipped until the accident. There was therefore no new danger super-

ind an
th the
badly
w this

\ hoist

added after the plaintifi's use of the platform for this purpose
began.

It is -\uml'h'l‘ll lllnlluh not decided in the Th[/l.4 n case at
page 538 that
it may be that even in the case of a bare licensee the owner owes him a duty
not to keep in existence a secret hidden trap or peril known to him to be
dangerous and not discernible by the licensee even if it had been there before

ement the permission was given
aft for If this duty was owing by the defendant to the plaintiff, I do
to the not think that the facts of this case establish a breach of it which is

‘wo of
ormed
Llically
ooden
AINing
hinges
m the
before
e way
* more

which
ot an

responsible for the plaintifi's misfortune. 1 doubt very much if
these broken hinges can properly be called a secret hidden trap
or peril. I think their condition must have been obvious to

anyone who looked at them. It is true that for months they had

escaped the notice of the men charged with the duty of repairing
them but that was apparently because they had made no examina-
tion of them. Ford had no difficulty in seeing that they were
broken. The plaintiff did not meet with his misfortune because
he trusted to what appeared to him to be a perfectly safe barricade.
It served the purpose of warning him of the existence of the hole
and that undoubtedly is the purpose it was mainly intended to
serve. If relying upon its apparent strength he had voluntarily
imposed the weight of his body upon it his case would have been
stronger. But that is not his case at all. The proximate cause
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of his accident was his slipping upon the icy platform and no
negligence is alleged against the defendant in that respect. 1If he
had not slipped he would not have fallen and if he had not fallen
he would not have come in contact with the door. I think it
would be placing entirely too large a measure of responsibility
upon the defendant to hold it liable for the consequences of an
accident for the origin of which it is blaniciess and against the
ultimate results of which I do not think that it was bound to
provide,
The action is dismissed with costs,
Action dismissed.

C. & E. TOWNSITES LTD. v. CITY OF WETASKIWIN.

Supreme Court of Canada, Davies, C.J., Idington, Duff, Anglin and
Mignault, JJ. December 22, 1918

Taxes (§ HI B—119 ASSESSMENT—DESIGNATION OF LAND AND OWNER
SUFFICIENT— Estorrel By coxpror—Appear 1o Covrr or REvis
1o8—MuxictrarL orpINance oF NW.T,, Cox, Oxn, 1808, cu. 70,
secs. 134, 135, 136

When an assessment of certain lands and premises has been made,
and the essential constituents of an assessment, even though wrong
and defeetive, are shewn in each ease, the owner, having notice of the
samie, and having the right to make the same the subject of a complaint
before the Court of Revision, who, by virtue of see. 134 of the municipal
ordinance, may rectify such assessments, is precluded by sec. 136 of the
municipal ordinance from urging such n |-|:|L s in an appellate Court as
ohjections to the validity of the assessments

Arreal from a decision of the Appellate Division of the
Supreme Court of Alberta (1919), 45 D.L.R. 482, 14 Alta. L.R. 307,
affirming the judgment of the trial in favour of the respondent in
an action for arrears of taxes. Affirmed.

F. H. Chrysler, K.C., and S. B. Woods, K.C'., for appellant.

Frank Ford, K.C'., for the respondent.

Davies, C.J.:—In concurring, as I fully do, in the reasons
stated by my brother Duff for dismissing this appeal, I desire to
emphasize how greatly the conduct and actions of the appellants
have operated on my mind not only as shewing that no possible
injustice has been done them in the judgment appealed from but
that they have by their conduct and actions estopped themselves
from raising in this Court the points on which Mr. Chrysler relied.

That counsel based his argument for the allowance of the appeal
upon the contention, as I understood him, that the lands of the
appellants had never been legally assessed for the years for which
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the taxes were sued, first beeause the proper name of the appellants
had not been entered upon the assessment roll, as required by the
statute, opposite each lot of land assessed, and secondly because the
unsubdivided lands assessed had not been desceribed so as to be
identified or capable of being identified. His contention, therefore,
was that their assessment was utterly void and that the corres-

pondence negotiations, appeals to the Court of Revision and
District Court Judge and general conduet and actions of the appel-
lant could not be invoked to sustain such assessments.

I cannot accept or accede to this argument and desire to add a
few lines to my brother Duff’s reasons to shew that in my judgment
at least the conduet and actions of the appellants have been such,
and the judicial action to which they appealed such, as to preclude
them from raising these points in this Court at this stage of the
controversy.

These appeals to the Court of Revision and Distriet Court
Judge stand on an entirely different footing from the negotiations
for time for payment of the taxes and for release from the statutory

penalties their non-payment involved and any admissions which
might be drawn from the correspondence.

The appeals, limited as they were specifieally to the one point
of “excessive valuation of the lands,” necessarily involved a
decision by the Judge appealed to, having full jurisdiction over the
subject matter, of the location and description of the lands he was
called upon to value. How else, indeed, could he have reached a
decision as to whether and to what extent they had been over-
valued?

The appeal to the Distriet Court Judge succeeded to the extent
that the assessment was reduced from $500 per acre to $300 per
acre, or from $89,800 to $53 880.

The slightest reflection must, therefore, satisfy one that in
making such a substantial reduction in the assessment the Distriet
Court Judge must, either from the evidence brought before him
or from the admissions of the parties, have been informed of and
have adjudicated upon, the loeation and deseription of the unsub-
divided lands assessed and now in question,

This adjudieation not having been further appealed from
scems to me conclusive against the appellants not only as to the

1851 p.L.R,
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value of the lands as found by the District Court Judge, but as to
all the essential questions necessary for him to have determined
before making that valuation and reduction in the assessmen', one
of them being the fact that the lands had been properly and
legally assessed as against the now appellants, defendants.

No question was raised at the trial or here of the ownership at
all material times by the appellant company of the lands in question
and the strietly limited appeal of the appellants to the District
Court Judge on the one question of overvaluation and their
acquiescence in the judgment of that Court precludes appellants
from now raising any questions as to the validity of the assessments
which were necessarily involved in the adjudication of the District
Court Judge, as I submit the questions raised by Mr. Chrysler
were,

Ipinaron, J. (dissenting) —The respondent got judgment at
the trial before Scott, J., for taxes alleged to be due by appellant
by virtue of assessments made for the years 1916 and 1917 and

that ha: been maintained by the Appellate Division for Alberta
from which this appeal is made.

The chief items in question are founded upon an alleged
assessment in each of said years for “179.60 acres unsubdivided.”

These are spoken of by the trial Judge as follows:

The form of assessment roll given by The Municipal Ordinance requires
that it shall describe the lands in full and the extent thereof shewing the
section, township and range or lot of block or other local deseription. It
is shewn that the 179.60 acres intended to be assessed is not one parcel alone
but is the aggregate area of several separate and distinet parcels. 1 may here
point out that it would require about thirty folios to give such a deseription
of the several parcels as would enable a surveyor to locate the boundaries
thereof

The question raised in respeet of them is that this is not such
an efficient description as required by the Municipal Ordinance,
N.W.T. Con. Ords. 1898, ch. 70, providing for the assessment of
lands in see. 122, as follows:-

122. The assessor or assessors shall prepare an assessment roll after
revision by the assessment committee as in form F in the schedule to this
ordinance setting down in each column as accurately as may be after diligent
inquiry the information called for by the heading thereof.

The only heading in the assessment roll to which this item of
the assessment can be attributed is “Lot” or “Lot, Block, Plan.”

How, 1 submit with respect. such a description embracing
several parcels of undivided lands, as the trial Judge states it is,

s
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It as to ean be held to be anything approaching the requirements of the
rmined section just quoted, passes my understanding.
n', one And when we pursue the inquiry of what uses the assessment ¢ g g

ly and roll and assessments =0 made are intended to lay the foundation T“‘;““"
aD

for, we find, as is usual in such ecases, a provision by see. 147 for t
ship at distress being made, not only upon the goods of the party assessed, (“':: \'f
nestion but also the goods, if found on the premises, the property of or in ~ xwix
district the possession of any other occupant of the premises. Idington, J

1 their How could there be by any possibility a legal distress made
wellants upon the goods of such occupant when each lot or pareel might be
sments occupied by a different person? Then how could the provisions of
distriet see, 182 and following sections for proceedings to sell the lands for
hrysler taxes be complied with?

Each section relevant to the definition or derlpliull of the
went at land provides for a specification of each lot and the arrears of
pellant taxes due in respeet thereof to be set out
17 and Under this group assessment, of many parcels, that would be
\lberta simply impossible.

Are we to hold the assessment roll good for one purpose or
alleged mode of recovery and absolutely null for another?
rided.” Can the curative see. 136, to which we are referred, be, by any

mode of interpretation and construetion, extended so far? 1 think

requires not.

Nan e . . !
‘i""":‘ ‘;" We are referred to a number of cases wherein the curative

ol dhons sections in or supplementary to the Assessment Act have been

wy here held to furnish an effective validating remedy, but not one of them
leription

has gone so far as we are asked to go herein.
undaries

We are also referred to the recent case of Hagman v. The Mer-
it stich chants Bank (1918), 13 Alta. L.R. 203, upheld on appeal here. It
inance, is sufficient to say that was under the Town Act, 2-3 Geo. V.
aent of 1911-12 (Alta.), ch. 2, which is differently worded and left it open

to say that what was described therein was ascertainable by the
il after facts the description presented, and in other aspects of the cuse
to this it is casily distinguishable from this.
diligent I fail to see what MacLeod v. Campbell (1918), 44 D.L.R. 210,
toms of 57 Can. 8.C.R. 517, has in it to support any such contention as
Plan.” set up herein,
yracing The gross overvaluation against which the party assessed
w it is, appealed to the Court of Revision and failed, and then failed to
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pursue her appropriate statutory remedy of appeal to the District
Judge against such an assessment was all that was involved
therein.

If it could be applied at all, it would be against respondent
according to my reasoning. It certainly was open for the municipal
authorities and the appropriate remedy on the appeal to the
Distriet Judge in 1917 by present appellants either to have asked
on that appeal being heard to rectify the roll or to have directed
an appeal by the assessor or anyone else qualified to do so, to
rectify the same and cure a blunder. Indeed, I incline to think,
it was not only the right but also the duty of those representing
the respondent on the appeal so taken, to have asked the Judge
to rectify in respect of the blunder now complained of and set
down opposite to each parcel the assessment settled by the Judge.

I eannot find any legal duty resting upon the appellant to have
done so against its own interest.

I must conclude that the assessments in question of the “179.60
acres unsubdivided” were null.

Toronto v. Russell, [1908] A.C. 493, in the Privy Council,
decided the neat point of whether or not the respondent could

waive the notice which the statute in question required to be

personally given him. He having been one of the governing body
directing the proceedings and knowing his lands were involved,
was held not entitled thereafter to complain.

All else in that case is mere dicta.

Coming to the collector’s roll, 1 cannot see how the secretary-
treasurer was at all justified in adopting a novel plan of framing
such a roll without the slightest authority in law.

As Harvey, C.J., points out in the Appellate Division, 45 D.L.R.
482, 14 Alta. L.R. 307, the amendment, 4 Geo. V. 1913, ch. 8, of
the Town Act permitting such a novel experiment did not apply
to respondent city.

The duty imposed by the statute here in question, ch. 70 Con.
Ords. 1808, in sec. 144, was very plain. It reads as follows -

144, The secretary-trensurer shall on or before the first day of September
in each year prepare a tax roll containing columns for all information required
by this ordinance to be entered therein in which he shall set down in full the
name of every person assessed, his post office address and the assessed value

of his real and personal property and taxable income as ascertained from the
assessment roll as finally revised; he shall ealeulate and set down opposite
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District :
each such entry in columns headed “General fund,” “Debeoture fund,”
wolved “School fund,” “Statute labour fund,” as the ease may be, the sum for which

such person or property is chargeable on account of each rate and under
wondent the column headed, “Arrears of taxes” the sum which may appear on the C &

books of the municipality as arrears on such parcel of land at that date; ""‘;"‘”"
aD

nicipal and in the eolumn headed “Total” the total amount of taxes for which each =
to the parcel of land is liable Ciry or
p asked WETAS-

Such a collector’s roll as he made omitting all names of those e
lirected liable and the deseription of each parcel of land and its lability,
| 80, to Idington, J

i think,

ought not to be held a compliance with the Aet. Yet it is on a
certified copy of this nullity that the action rests in virtue of see.

senting 152 of the Act.
+ Judge Trenton v. Dyer (1895), 24 Can. 8.C.R. 474, cited by appellant,

wnd set is worth looking at in this aspect of the case. That, to my mind,

Judge.

disposes of the other items in the claim made herein
to have

Had there been a proper collector’s roll 1 should, under the

authorities and curative section coupled with the response of the
179.60 \ s B
appellant’s agent to the notice of its assessment indicating a
L . recognition of the name, have been inclined to examine more
ouncil, closely than I have done the question of whether the mere mistake
t could of name was not overcome so far as other items were concerned
| to be In the view I have expressed it does not seem to me necessary to
|K l““l" ‘l‘l NO
o The taxes are imposed by a by-law striking the rate and thereby

a valid debt is ereated, if and so far as, founded upon a valid

asses ment roll. It is not the colleetor’s roll that constitutes the
‘retary-

A . debt. See. 152 declares the taxes to be a debt and proceeds to
raming

declare that as a ]liw'v of evidence which entitles to recover, a
certified copy of the collector's roll will suffice. T submit proof of

D.L.R.
h. 8, of
t apply

a valid assessment and valid by-law fixing and imposing the rate,
would be equally efficient.  Henee if that proof had been properly
adduced the respondent should, perhaps, have suceceded as to
the minor items if as fairly arguable on the decided cases the name

0 Con.

could be held sufficient. 1 would reserve that right if worth pur-
: suing.

ptember 2 s
required Nor need I enter at length upon the question of the doubtful
\ full the possibility hinted at the argument of holding independently of
ed value
from the
opposite

the roll that a debt was created by means of the imposition of
rates by by-law and conduct of the parties, for that was not at-
tempted below or seriously here, though I imagine had the case
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been so directed at the trial as to establish such a proposition,
possibly something more arguable might have been produced than
the support of this assessment roll as to the main items,

I think the appeal should be allowed with costs throughout
without prejudice to a recovery hereafter in respect of minor items.

Durr, J.:—This appeal arises out of an action brought by the
respondent municipality against the appellant company for the
recovery of taxes alleged to be payable for the years 1916 and 1917
in respect of certain real property owned by the company.

The defence is that owing to non-compliance by the muni-
cipality with the procedure laid down in the statutes of Alberta
in relation to the assessment of property and the levving of taxes,
the taxes demanded never became lawfully collectable.

1. It is alleged that there was no lawful assessment of the
company’s property and 2nd, there was no collector’s roll within
the meaning of the law, and 3rd, the by-law levying the taxes was
invalid because the rate was in excess of that which the corporation
was entitled by law to exact.

As to the last mentioned point, the by-law was not produced
and I concur with Harvey, C.J., 45 D.L.R. 482, 14 Alta. L.R. 307,
of the Court below in the view that in the absence of the by-law
it cannot be assumed that no part of the rate levied was for defray-
ing the cost of local improvements.

The assessor in assessing the property of the company did not
enter the name of the company in the column provided for the
name of the owner but used the name ““ Townsite Trustees,” which
has been accepted as sufficiently deseriptive. In the case of the
great majority of parcels, moreover, the assessor did not-—and this
is one of the points relied upon as vitiating the assessment
actually write the name “Townsite Trustees”—in the owner
column opposite the number of the parcel, his practice being where
there was a sequence of parcels assessed to the company to write
down the name “Townsite Trustees” in the “owner” column for
the first member of the sequence leaving blank the space provided
in that column for each of the other parcels. The law, it is said,
specifically requires that the name of the owner shall be actually
written in the “owner” column in a space assigned for that purpose
for each parcel.

A special objection relates to the assessment of parcel 1562,
sheet No. 63; and summarily stated, the objection is that the
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entries in the roll in relation of that parcel do not include what is

alleged to be an essential element of a valid assessment, a deserip-

tion of the property conforming to the provisions hereafter quoted
The law governing the decisions of the questions raised is to
be found in the Municipal Ordinance of the N.W.T, (¢h. 70 of the

Consolidated Ordinances of 1898). By the provisions upon which
the appellant relies, the assessor is required to prepare an assess-

ment roll as in form “F,” “setting down in each column as aceur-
ately as may be after diligent inquiry the information called for
by the heading thereof,” the heading of the second column in
form “F"" being in these words: “The name in full if the same can
be ascertained, of all taxable persons who have taxable property
or income within the municipality, and the name of the owner

when the occupant is not the owner”; and that of the 5th column

being this: “The deseniption in full or extent and amount of
property against each taxable person or any interest which is linble
to assessment, township and range, or lot and block, or other local
description.’

The word “taxable person” in the heading of the second
column is defined by sub-sec. 12 of the interpretation section as
“(a) any person receiving an annual income or the owner of any
personal property not exempted from taxation; (b) the owner of
lands not exempted from taxation where the same are occupied
by the owner or unoccupied, otherwise the occupant.”

The appellant company contends that as regards those parcels
in relation to which the entries do not include some actually
written name or description in the second column professing to
designate the owner, there is therein a departure from the diree-
tions of form ““F" that invalidates the assessment of those parcels,
As regards parcel No. 1562 there is, it is said, no description of
property in compliance with the requirements of form “F,” and
that this again is a fatal defect nullifying the assessment of that
parcel.

Before entering upon the discussion of the points raised by
these contentions it will be necessary to refer briefly to other
provisions of the statute.

By sec. 126 every person assessuble is required to give all

information to the assessor and it is provided that he may deliver
to the assessor a statement in writing setting forth the particulars
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of the property for which he should be assessed. Sec. 123 provides
for the appointment of an assessment committee whose duty it is,
on completion of the assessment roll, to check over the roll and to
make such corrections as they may decide upon, and then a right
of appeal is given to a Court of Revision. The right of appeal may
be exercised not only by the person assessed but also by any rate-
payer as well as by the municipality. The jurisdiction of this
Court is defined by sec. 134, which is in the following words:—

The Court shall try all complaints in regard to persons wrongfully
placed upon the roll or omitted therefrom or assessed too high or too low in
regard to any property of any person which has been misdescribed or omitted
from the roll or in regard to any assessment which has not been performed in
accordance with the provisions and requirements of this ordinance as the case
may be.

And by see. 136:—

The roll as finally passed by the Court and certified by the secretary-
treasurer as passed shall, except insofar as the same may be further amended
on appeal to a Judge, be valid and binding on all parties concerned notwith-
standing any defect or error committed in or with regard to such roll or any
defect or error or mis-statement in the notice required by sub-sections 4
and 5 of the foregoing section of this ordinance or the omission to deliver
or transmit such notice.

The enactments of the statute preseribing the method of pre-
paring the assessment roll and the duties of the assessor in relation
to the preparation of it must be read, of course, and applied in the
light of sees. 134-5-6. The first of these sections we have seen
gives to the Court of Revision jurisdiction to correct the roll in
respect of overvaluation or undervaluation, the omission of
property from the roll or misdeseription of property entered in
the roll; and further in respect of any failure to observe in the
assessment the “provisions and requirements” of the statute; by
sec, 135 this jurisdiction may be invoked by the person assessed
or by the municipality, and then there is see. 136 which, as appears
above, enacts that after the roll has passed the Court of Revision
and been certified as preseribed, it shall be “valid and binding on
all persons concerned notwithstanding any defect or error com-
mitted in or with regard to such roll.”

Now, I do not at all dissent from the argument forcibly pre-
sented by Mr. Chrysler, that it is a “roll” which by virtue of sec.
136 is to be “valid and binding upon all parties” and that it is an
“assessment”” which is the subject of appeal by virtue of sec. 134;
and that in order to bring these two sections into play, you must
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have something which, within the intendment of them, is an
“assessment ”’ and a “roll.”

But it is one thing to say as regards a given state of facts:
Here is no assessment—here is no roll. It is another thing to
say: Here are a roll de facto and an assessment de facto, but a roll
and an assessment which because some essential requirement of
the law has been neglected in preparing and effecting them are,
from the point of view of the law, invalid.

Secs. 134 and 136 both contemplate such departure from the
provisions of the Act as would but for these sections make the
assessment invalid. On this point, the meaning of the language is
unmistakable and the combined effect of these sections is that if
the property is assessable and if the person is a taxable person,
then an assessment which contains the elements of a de facto
“assessment” within the meaning of sec. 134, may be appealed
against and corrected by the Court of Revision and that notwith-
standing the departures from the requirements of the statute “in
or with regard to the roll” such an assessment once the roll has
passed the Court of Revision and been certified in the manner
provided for, shall be valid.

The lurking fallacy in the argument presented in support of
the appeal resides in the confusion between an assessment in-
operative in law because of the failure to observe some legal require-
ment and something which cannot be deseribed as an “assessment”
in fact, within the contemplation of see. 134.

The questions before us in this appeal must be distinguished
from the questions which arose in Teoronto K. Co. v. Toronto,
[1904] A.C. 809, and in other cases in the Ontario Courts which
preceded that decision. In the Toronto R. Co.’s case, [1908] A.C.
493, the assessor had professed to assess property which by law
was exempt from assessment. In Nickle v. Douglas (1875), 37
U.C.Q.B. 51, the property that the municipality was endeavouring
to tax was held to fall within the scope of an exemption clause.
In London v. Watt & Son (1893), 22 Can. S.C.R. 300, a similar
question arose and the Supreme Court of Canada held that the
assessor having professed to assess property which was not subject
to taxation in the municipality where it was assessed, the validity
of the assessment was not a question cognizable by the Court of

Revision, and the assessment roll in consequence not binding
upon the defendant.
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It is, of course, not disputed in the case before us that the lands
assessed were subject to taxaticn and it was accordingly the duty
of the assessor to assess them and if through neglect of the assessor
the owners were to escape taxation in respect of these lands, it
would, of course, be manifestly unjust to the taxpaying community
as a whole. Where property is taxable, justice and convenience
seem to require that mere errors or deficiencies in procedure shall,
so long at all events, as no substantial injustice arises, not have
the effect of conferring an exemption contrary to law. This is the
principle of secs. 134, 135 and 136, and the scope of 136 is indicated
by the last sentence which makes the roll valid and binding not-
withstanding the failure to give notice under sub-secs. 4 and 5 of
sec. 135.

The argument pressed upon us by the appellant is that sec.
136 has no application where some requirement of the statutory
procedure has been omitted or departed from and the requirement
and omission or departure are of such a character that in the
absence of secs. 134, 135 and 136 the assessment must have been
held to be of no legal validity. The argument proves too much.
The result of its rigorous application would be to deprive of all
effect the declaration in sec. 136 which makes the roll “valid”
notwithstanding defects in it. Section 136 obviously contemplates
proceedings which otherwise would be invalid; indeed all the
enactments of the statute prescribing what is to be done in respect
of the assessment roll, including those provisions which are alleged
to have been disregarded in the assessments now in question, must
be read subject to and qualified by the provisions of secs. 134,
135 and 136.

Coming now to the question whether in the years 1916 and 1917
this property was in fact assessed so that in those years there was
something which could properly be described as an assessment
within the language of secs. 134, 135 and 136, and 1st, as to those
cases in which the name or description of the owner is not actually
written in the “owner” column opposite the number of the parcel,
I have no doubt that for the present purpose one is not obliged to
treat each parcel as a water-tight compartment; one must look at
this assessment roll and consider it as a whole. When that is
done, one finds abundant evidence that the assessor has done what
people frequently do, that is to say, instead of repeating the same
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name or the same deseription through a long list of items he has
simply written the description at the head of the list and left
spaces blank where a more meticulous or more fussy person would
have rewritten the entry. No person looking at the document and
forming a practical judgment upon it could doubt the intention or
the meaning of these entries and blank spaces.

Then as to the deseription of the property included in item
1562. 1t is difficult to suppose that anybody reading this could
have any doubt that a parcel of acres of unsubdivided land was
intended to be assessed and when the roll is looked at as a whole
and it is seen that all the other property assessed in the names of
the same owners is subdivided land it seems to be reasonably clear
from the roll itself that this parcel ineluded all the assessable
unsubdivided property of these owners in the municipality and 1
think this is not seriously disputed. But the description, ““all the
unsubdivided land"” owned by a given person within a named area
is a good deseription, even for the purposes of formal conveyancing.
The citation of authorities in such a point should be superfluous
but. Miller v. Travers (1832), 8 Bing. 244, 131 E.R. 395, may be
referred to; see also Hals. Deeds, vol. 10, at 465. We have therefore
as regards all these impeached assessments abundant evidence of
an attempt on the part of the assessor to make an assessment, an

attempt carried out in conformity with his practice and an attempt
which has at least resulted in this, that he has, for the purposes
of the assessment, identified the owners and that he has also
identified the property.

And continuing the history of the assessment roll we have an
examination by an assessment committee and the acceptance of
these entries as sufficient. We have, moreover, the notice sent to
the company, we have in one year, 1917, an appeal to the Court of
Revision by the appellants on the ground of overvaluation in the
case of item 1562 and a reduction of the valuation by the Court of
Revision. This appeal to the Court of Revision I shall refer to
again in another aspect, in the meantime I mention it as one of
the facts bearing upon the question whether or not there is here
something which can fairly be described as an ‘“‘assessment”
de facto within the meaning of these sections. But in this con-
nection the acts of the appellants themselves are not without
significance. Toronto v. Russell, [1908] A.C. 493.
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In the year 1915 communications took place between the
company and the assessor and the company furnished the assessor
with some information. The letter written by the appellant to the
assessor was excluded by the trial Judge, upon what prineiple I do
not quite understand, but there is plenty of ground for the inference
that what the company furnished was the aggregate number of
acres comprised in all the “unsubdivided” land in respect of which
it was taxable. The assessor purporting to assess this property
made the entry quoted above (the entry relating to parcel 1562)
and this entry was copied first in the roll for 1916 and then in the
roll for 1917,

The demand for taxes addressed to the appellants in 1916 is in
evidence and through that the appellants were informed that this
land was described in the roll in the manner mentioned. The notice
of assessment for 1916 is in precisely the same form and so also as
regards the notices and demands for 1917. The appellants,
moreover, in prosecuting their appeal from the assessment of 1917
deseribed this property as “our unsubdivided property.” 1 have
already called attention to the fact that in 1917 not only was the
appeal prosecuted but a reduction of the assessment, that is to say,
a reduction of the valuation was obtained. It might very plausibly
be argued on the principle of Roe v. Mutual Loan Fund Ltd.
(1887), 19 Q.B.D. 347, and Smith v. Baker (1873), L.R. 8 C.P. 350,
that as this appeal proceeded on the basis of there being at least a
real assessment within the meaning of sec. 134 and that on this
basis they got a judgment of the Court of Revision reducing the
assessment the appellants are now precluded from setting up the
contention now relied upon.

But I prefer to treat this proceeding as very important in the
light it throws upon the question of fact, whether there was or was
not a de facto assessment of the property and in this view the
proceeding is just as significant in its bearing upon the question
raised with regard to the assessment of 1916 as with reference to
that of 1917.

I conclude that the impeached assessments were real assess-
ments, assessments within the purview of sees. 134, 135 and 136.

The last question is whether the tax roll was fatally defective.
1 concur with Harvey, C.J., in the view that there is nothing in the
Act prohibiting the course taken by the assessor, who also is the
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collector and the treasurer, in making use of the assessment roll
so far as it went for the purpose of compiling his tax roll. 1 think
the Towns Act and the practice under the Towns Act affords
sufficient evidence that there is nothing in this procedure incon-
sistent with legislative policy.

Of course it does not necessarily follow that the defeets in the
assessment cured by sees. 134, 135 and 136 might not be fatal in
the case of a tax roll to which these last mentioned sections do not
apply. But when the roll is looked at as a whole, 1 think there is a
substantial and sufficient compliance. The statute does not require
literal conformity with the directions of form “F" in the case of a
tax roll,

ANGLIN, J.:—The material facts of this case and most of the
statutory provisions bearing upon them appear in the judgments
delivered in the Courts below, 45 D.L.R. 482, 14 Alta. L.R. 307,
and in the opinions of my learned brothers.

The exigibility as debts of the taxes sought to be recovered
from the defendants is attacked on several grounds which can best
be dealt with separately.

(1) It is urged that the name of the defendants does not appear
in the assessment rolls and collector’s rolls at all—that some of the
parcels on which taxes are demanded from them are entered on the
rolls in the name of ““ Townsite Trustees” and that as to others no
name whatever appears in the column of the roll headed *“Owner or
Occupant.”

Upon the evidence I am satisfied that “Townsite Trustees”
was, under the circumstances of this case, a sufficient designation
of the defendant company. It is clear that it had notice of all the
assessments and it saw fit to allow them to stand in that name,
which it might readily have had changed on appeal to the Court of
Revision (sec. 134). On this point I desire to add nothing further
to what has been said by Harvey, C.J.

In most instances the parcels in question, in respect of which no
name appears in the “Owners,” column of the assessment roll,
immediately follow in sequence other parcels assessed to the
“Townsite Trustees.” A more painstaking and exact assessor
would, no doubt, have entered the name of the owner opposite

each of the succeeding parcels in the several groups or would at

least have placed the word “ditto,” or its abbreviation “do,” or
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dots commonly used as signifving that word, in the owners’
column, or would have bracketed the numbers of the separate
assessments or the deseriptions of the parcels comprised in each
group.

But I have no doubt that the blanks left in the rolls before us
would be readily understood by any person reading them as
implying the assessment of the lots opposite which they oceur to
the persons whose names respectively appear in the owner's
column opposite the first member of each group or sequence of
assessments.

As put by Seott, J.:

An inspection of the rolls shews that the practice followed by the assessor
was that where a number of lots of the defendant in the same loeality were
entered the name “Townsite Trustees” would be entered in the owner ecolumn
opposite the first one only. The plain inference is that the name was intended
to apply to all subsequent lots until the name of another person appeared
in that column in the same manner as if the word “ditto” had been entered
opposite each lot.

The extracts from the rolls in evidence shew, however, that the
application of this method of dealing with a consecutive series of
assessments of properties belonging to the same owner was not
confined to properties owned by the appellant. It extended to
other ratepayers as well. In faet, it appears to have been general.
This objection is thus disposed of except as to the assessment
numbers 1535, 1536 and 1537 on the roll of 1916, and No. 1212 on
the roll of 1917, which upon the facts cannot be so dealt with.
I shall reserve them for special consideration towards the close of
this opinion.

(2) The sufficiency of the deseription of the property included
in assessments numbered 1562 of 1916 and No. 1251 of 1917—
“179.60 acres unsubdivided”—is challenged. 1 strongly ineline
to the view that this description is in se inadequate. Re Jenkins
and Enniskillen (1894), 25 O.R. 399; Blakey v. Smith (1910), 20
O.L.R. 279 at 283; Wildman v. Tait (1900), 32 O.R. 274 at 280,
(1901), 2 O.L.R. 307; Carter v. Hunter (1907), 13 O.L.R. 310 at
319-20; Whitemouth v. Robinson (1916), 26 Man. L.R. 139 at 144,
154; Clive School District v. Northern Crown Bank (1917), 34
D.L.R. 16, 12 Alta. L.R. 344; Municipality of Minto v. Morrice
(1912), 4 D.L.R. 435, 22 Man. L.R. 391. It is certainly not the
“accurate and sufficient” description which the Assessment Acts
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require, Ruszell v. Toronto, [1908] A.C'. 493 at 500. When it is
borne in mind that these two assessments covered several }\:ll‘('«‘ls
of land scattered over the town area, its insufficiency becomes
more obvious. It is argued.that taking the assessment roll as a
whole the description was equivalent to “all the taxable unsub-
divided property held by the Townsite Trustees,” and that such a
deseription would be good. But this argument, if sound, would
justify an assessment (embracing numerous scattered parcels
owned by one person not named elsewhere in the roll) in which
the owner's name is followed merely by the words “all (his)
assessable real property in the municipality.” 1 cannot accept
the view that this would be a sufficient deseription to render such
an assessment valid.

It may be that such a description would suffice to enable the
owner to identify his property. But others than the owner are

interested. Every taxpayer is entitled to find in the assessment
roll information by which he can identify any other owner's
property in order to satisfy himself that it is fairly assessed. He
has a right of appeal if he thinks it is not. As Beck, J., says in

Clive School District v. Northern Crown Bank, 34 D.L.R. 16 at 19,
the provision of the Assessment Act requiring that the roll shall
contain a deseription of the property assessed is one of those
“intended for the security of the citizen, or to ensure equality of
taxation, or for certainty as to the nature and amount of each
person’s taxes."”

Here again, however, the appellant had notice that all its
unsubdivided land in the municipality was assessed under the
description “179.60 acres unsubdivided” and it did not see fit
to avail itself of its right of appeal to have it rectified and made
more accurate and precise.

As remedial of all “defects and errors” in the assessment rolls
the respondent invokes sec. 136, Con. Ord. 1898, ch. 70, which
reads as follows:—

136. The roll as finally passed by the Court and certified by the secretary-
treasurer as passed shall, except in so far as the same may be further amended
on appeal to a Judge, be valid and bind all parties concerned notwithstanding
any defect or error committed in or with regard to such roll or any defect or
error or mis-statement in the notice required by subsections 4 and 5 of the
foregoing section of this ordinance or the omission to deliver or transmit such
notice.
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After some hesitation 1 have reached the conclusion that
inasmuch as there was jurisdiction to make the assessments in
question, the essential constituents of an assessment, though
defective and erroneous, were present jn each case and the appellant
had notice of them as assessments in respect of which it was
intended to demand taxes from it, and sinee the matters now urged
were all proper subjects of “complaints in regard to persons
wrongfully placed upon the roll or omitted therefrom or .
in regard to property which has been misdeseribed” to
the Court of Revision, where they might have been easily rectified
(see. 134); see. 136 precludes the appellant urging them elsewhere
as objections to the validity of its assessments. As “one of the
parties concerned ™ it is bound by the assessment rolls, “ notwith-
standing (these) defect (s) or error (8) committed in, or with regard
to such roll.”

I agree with Mr. Chrysler's contention that sec. 136 cannot be
invoked to validate and give efficacy as an assessment to that
which can in no sense be said to be an assessment. But we are here
dealing with what purport to be assessments and they contain the
essential constituents of assessments—designation of owners and
deseriptions of properties—imperfect no doubt, and perhaps so
much so as to invalidate the assessments. But sec. 136 was not
needed to remedy mere irregularities. It must have been to
rectify and overcome the consequences of defects otherwise fatal
that it was enacted, and we have before us in this case, in my
opinion, just such defective assessments as it was designed to cure
and render unexceptionable.

The appellant’s conduct in' seeking a remission of penalties for
default added to the 1916 taxes and its appeal to the Court of
Revision against the valuation of its unsubdivided property in
1917, if they fall short of what would be necessary to raise an
estoppel against it, at least cast grave suspicion on the good faith
of its present attempt to escape payment of these taxes.

(3) I agree with the disposition made by Harvey, C.J., of the
objection taken to the collector’s roll or tax roll. (4) I also agree
with Harvey, C.J., that the constitution of the assessment com-
mittee is not open to the objection taken.

(5) 1If the appellant meant seriously to contest the legality of
the rate for 1917, under sec. 8 of the Wetaskiwin Charter, 6 Edw.
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VIIL. 1906 (Alta.), ch. 41, because in excess of 20 mills, it should
have shewn that no part of the rate was levied *“for the purpose of
meeting the cost of any public work, or works under the provisions
of an ‘Act to incorporate the City of Wetaskiwin'" In the
absence of such evidence it eannot be presumed that the rate
of 2114 mills did not include such costs,

(6) As already stated, assessments Nos. 1535, 1536 and 1537
of 1916, and No. 1212 of 1917, call for special attention. No
name appears in the owner’s column in these assessments.  Assess-
ments Nos. 1535, 1536 and 1537 immediately follow 1533 and 1534,
which are assessments of properties in the name of Alex. Iinch-
burger, in the roll of 1916; in that of 1917, No. 1212 follows No.
1211, which is an assessment in the name of the City of Wetaskiwin
itself. Taking the same view of these assessments as indicated
above in regard to others where blanks oceur in the owner's
column, the lots covered by them, although belonging to the

appellant, were wrongfully assessed to Alex. Hinchburger and the

City of Wetaskiwin respectively. It is said, however, that these
errors were manifestly proper subjects of * complaints in regard to
persons wrongfully placed upon the roll or omitted therefrom,”
for the correction of ‘which the Court of Revision had appellate
jurisdietion, and since the appellant had notice of the intention to
assess it for the properties covered by these assessments and failed
to avail itself of its right of appeal, the rolls are valid and binding
upon it as one of the parties concerned (see. 136). But as to what
are they valid and binding? The assessments stand as to numbers

1535, 1536 and 1537 of 10916 as assessments to Alex. Hinchburger,
and as to No. 1212 of 1917 to the City of Wetaskiwin; and the
appellant and “all (other) parties concerned ™ are bound, as to all
matters dependent on those assessments, to treat them as right-
fully so made. There is not—there never was—an assessment in
Nos. 1535, 1536 and 1537 of 1916 and in No. 1212 of 1917 of the
appellant, and making the rolls valid and binding upon it cannot
convert the Hinchburger and Wetaskiwin assessments into assess-
ments of C. & E. Townsites Limited. The effect of see. 136 in this
view of the matter is merely to preclude the appellant and the
respondent alike from averring that the properties covered by these
assessments were not rightly made to Alex. Hinchburger and the
City of Wetaskiwin respectively.

19—51 D.L.R.
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On the other hand, if the blank in the “owner’s” column in
each of the three assessments for 1916 should not be treated as
filled in with the name *‘ Alex. Hinchburger’” and that in assessment
No. 1212 for 1917 with the name * City of Wetaskiwin,” they must
all be dealt with as omissions of the name of a known owner in
contravention of sec. 122. From each an essential constituent of
an assessment is entirely lacking—with the result that there was
not merely a defective or erroneous assessment which might be
cured by sec. 136, but no assessment at all and therefore no subject
matter for the remedial operation of that section.

Now taxes are recoverable as debts only by virtue of statutory
authority. Lynch v. The Canada North West Land Co. (1801),
19 Can. S.C.R. 204 at pages 208 el seq., per Ritchie, C'.J., and
Pipestone v. Hunter (1916), 28 D.L.R. 776, 28 Man. L.R. 570.
Sec. 152 of the Municipal Ordinance (Con. Ord. N.W.T., 1898,
ch. 70), reads as follows:

1 Taxes may be recovered with interest and costs as a debt due to
the municipality in which case the production of a copy of so much of the
tax roll as relates to the taxes payable by sueh person purporting to be certified

as a true copy by the secretary-treasurer of the municipality shall be prima
Jacie evidence of the debt.

The certified extracts from the tax rolls on their production
afford primd facie evidence either that Alex. Hinchburger is the
person liable to pay the taxes levied under assessments Nos. 1535,
1536 and 1537 of 1916, and of the like liability of the City of
Wetaskiwin as to the assessment of No. 1212 of 1917, or that no
person was assessed for any of the properties covered by these
four alleged assessments. The debts, if any, evidenced by the rolls
in respect of these assessments, are those of Hinchburger and the
city respectively and not of the appellant. Seec. 152 does not make
the taxes in respect of these assessments recoverable as debts
from a person or body not in any way named in respect of them in
the tax rolls. The appellant is in this position. As to these assess-
ments therefore, were it not for what I am about to say, I would
have inclined to the view that the appeal should succeed and that
the judgment should accordingly be modified by reducing the
amount recoverable for 1916 taxes by $18.04, and that for 1917 by
$6.99, with corresponding reductions in interest.

But there is no plea specially directed to thes

items, and the

points in regard to them, which I have been considering, though




LR. 51 DLR. Doyinton Law Reponrts.

W i made in this Court, do not seem to have been discussed at the
trial or in the Appellate Divisional Court. At least, I find nothing

in the record to indicate that they were. Moreover, they would ¢ &g

wd as

ment

must seem abmost to fall within the ancient maxim de minimis non curat I“‘; TI‘»mh

er in lex. 1 am therefore not disposed to dissent in respect of these v

nt of Crey oF
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e my brothers, especially since, even had 1 done so, my inclination KIWIN
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comparatively trifling items from the judgment of the majority of

would have been, subject to a modification of the judgment as  Anglin, J
in view

of the comparative triviality of the variation effected, it would

have substantially failed.

indicated, to dismiss the appeal, and with costs because
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Mianaver, J.—The question here is as to the validity of the
assessment made by the respondent against different parcels of
land belonging to the appellant for the years 1916 and 1917, the
amount of which is claimed in this action by the respondent from
the appellant.  Many objections to the validity of the assessment
:r"“"]: were made by the latter in its plea, but 1 propose to discuss only
tified two objections, which appeared to be the only ones really insisted
rrimd on, being content as to the others to rely upon the reasons given
by the Judges in the Courts below for deeming them unfounded,
45 D.L.R. 482, 14 Alta. L.R. 307.

These two objections are serious if they are true in fact and if,
in the ¢

*tion
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cumstances of this case, it is open to the appellant to
urge them as a reason for escaping liability for the taxes claimed
from it in this action. 1 will consider these objections only in
connection with the assessment of the unsubdivided property
belonging to the appellant.

The first objection is that there is no name of owner on the
assessment roll in connection with these properties (as well as in
connection with many other parcels bearing subdivision numbers),
and the second, as I understand it, is that no properties are indi-
cated as being assessed. If these objections are well founded there
would be no assessment, and the question would not be of an
informality or irregularity covered by the curative provisions of
the Municipal Ordinance, but of the total absence of any assess-
ment whatever.
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That the proceedings of the assessor in preparing the assessment
rolls were very informal cannot be denied. The appellant was a
large property owner, and its name appears frequently in the
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assessment rolls.  But when several properties of the appellant
were assessed, its name as “Townsite Trustees” was given in the
column with the heading “name” opposite the first parcel, and a
blank was left in that column opposite the other parcels, without
a “ditto” or any sign indicating that the appellant was the owner
red in this column

of the following parcels, until another name appe
With regard to the unsubdivided property, which is under number
1562 of the roll for 1916, there is a blank in the “name” column
opposite that number, and opposite the preceding numbers up to
No. 1558, where the name “Townsite Trustees' is inserted
Similarly in the roll for 1917, also in connection with the unsub-
divided property, under No. 1251, there is a blank in the “name”
column at that number and opposite Nos. 1250, 1249, and 1248,
while at No. 1247 we find the name Townsite Trustees.

The 1916 and 1917 rolls are even more informal in so far as any
deseription of the unsubdivided property to be assessed is con-
cerned.  Both rolls, as required by the statute, have a column for
“description of the property,” and in the ease of subdivided
property belonging to the appellant the subdivision number is
given, but in both rolls, as regards the unsubdivided property, there
seription of the property. In each

is a blank in the column for de
roll, however, in the “address” column, there is the entry “179.60
acres unsubdivided,” and further on, on the same line in the 1917
roll, covering the four columns entitled respectively *deseription
of personalty or business floor space,” “No. of acres assessed,”
“No. of acres under cultivation,” *“ Remarks and Court of Revision
notes,” is the entry; “reduced on appeal to $53,880 being £300 per
acre” and below the signature “W. A. D. Lees, J.D.C.”", heing the
signature of Judge W. A. D. Lees of the Distriet Court. I may add,
always with regard to this unsubdivided property, that the assessed
value is $89,800 in the 1916 roll and $53,880 in the 1917 roll, being
the correction made after the reduction above referred to.

The secretary-treasurer of the respondent, Mr. Roberts, who
also acted as assessor on appointment by the latter, was the only
witness examined. He filed some correspondence to which I shall
9.60 acres unsubdivided”

refer, and stated that the deseription 17
was taken from the 1915 assessment roll, adding, however, that
the city had come to an agreement with the Townsite (meaning,
I presume, the appellant), as to the acreage, this agreement being
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on the occasion of an appeal taken in 1917 against the valuation
of the subdivided property

It appears by the statement of Mr. Knox, counsel for the
respondent before the trial Court, that the unsubdivided land
described as “179.60 acres unsubdivided” is made up of several
parcels, one portion in one part of the eity and another portion in
another part of the city, and so on. Certificates of title of the
unsubdivided land belonging to the appellant were filed, but the
total acreage is not given, but I presume could be ealeulated,
although it would be no doubt a complicated process. But
Roberts testified that the acreage had been adjusted between the
appellant and the city, and no contradiction of this statement was
made by the former.

The correspondence filed is important. On February 8, 1917,
Roberts wrote to Osler, Hammond & Nanton, agents of the
appellant, ealling their attention to the fact that two years’ taxes
were then due and threatening action if the same were not paid.
To this letter, Osler, Hammond & Nanton replied on March 3
1917, enclosing a cheque for $600 on account of the 1915 taxes,
and asking for time to make financial arrangements in order that
they might pay the taxes of 1915 in full and at least pay something
on account of the 1916 taxes. On April 2, 1917, they wrote to
Roberts that they had a limited amount of funds on hand for
paying taxes and would like very much to know if the city council
would deduct all penalties charged against their property provided
all arrears were paid in three instalments, say on the 30th April,
May and June. The request for deduction of penalties was not
granted and the secretary-treasurer again wrote demanding
payment. It appears that the balance of the 1915 taxes, however,
was paid and this action is only for the 1916 and 1917 taxes.

It is to be observed, and this was brought out by the counsel
for the appellant in his cross-examination of Roberts, that the
description of the unsubdivided land as “179.60 acres unsub-
divided” was taken from the 1915 roll, taxes under which were
paid by the appellant without it appearing that it objected to this
deseription. The same description was repeated in the 1916 roll
and the appellant’s agents applied for time to pay the 1916 taxes
without eomplaining of the description. When the 1917 roll with
the same description was made and an assessment notice was sent
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to the appellant, the latter appealed to the Court of Revision,
composed, 1 understand, of the city council, which rejected its
appeal, and then the appellant, on July 14, 1917 (the notice of
appeal is dated June 14, but this is an obvious error), appealed
from the Court of Revision to the District Judge against

the assessment of their unsubdivided property within the City of Wetaskiwin
in 80 far as the same refers to the land therein without buildings or improve-
ments, and in particular against the lands mentioned in‘assessment notice

as number 1251,
The grounds of said appeal are that said assessment is excessive, and on

other grounds sufficient in law to support this appeal.

It is on this appeal that Roberts testifies that the acreage of the
unsubdivided property was fixed by an agreement between the
parties, and this must be so because the District Judge reduced
the valuation of the unsubdivided property to $300 per acre, which,
for the 179.60 acres, would give the total valuation of $33.880
certified by the signature of the District Judge on the 1917 assess-
ment roll,

It is under these circumstances that when sued for the 1916 and
1917 taxes, the appellant complains of the insufficient description
of the unsubdivided property and of the fact that no name is
inserted in the two rolls as owner of the same.

1 am of opinion that the appellant cannot now be heard to
urge these two objections. Although no name was inserted in the
roll opposite the assessment of the unsubdivided property, the
appellant received the assessment notice containing the entry of
the unsubdivided land, and it never complained that this assess-
ment was not against it, but on the contrary asked for delay to
pay the 1916 taxes, and appealed from the 1917 assessment on
the ground of excessive valuation and actually succeeded in having
the valuation reduced. The appellant clearly understood that it
was the party assessed and had no doubt as to the identity of the
unsubdivided land referred to, and this being so, how can it now
pretend thit no name of owner was given in the roll and that the’
description of the unsubdivided land was insufficient? If insuf-
ficient, to transpose the words of Lord Atkinson in the case of

Toronto v. Russell, [1908] A.C. 493, at 499, its alleged insufficiency
was not shewn to have misled anybody, least of all the appellant.

In the case just referred to the deseription was: ““8y%% acres
1240 x 300 east side Carlaw Avenue, north of Queen street.”
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I am free to admit that this might have been better as a local
deseription than “179.60 acres unsubdivided,” referring as it did
to pareels situated in different parts of the city, and if no question
of acquiescence in this description arose [ would have great difficulty
in coming to the conclusion that it satisfied the statute, but the
appellant, in its notice of appeal against the 1917 assessment,
adopted this description as referring to its unsubdivided property
within the City of Wetaskiwin, and actually elaimed and obtained
a reduction in its valuation. On that ground my opinion is that
the appellant cannot now attack the assessment roll of 1917 for
misdeseription or rather want of deseription of its unsubdivided
property, and the objection, however serious it appears at first
sight, cannot now be entertained.

As to the assessment of 1916, there is the fact that the descrip-
tion was taken from the 1915 roll, and the appellant paid the 1915
taxes. Moreover, by their letter of March 3, 1917, the appellant’s
agents asked for delay in order that they might pay the 1915 taxes
in full 