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UPPER CANADA.

RETURLN to ADDRESSES of the Honourable The House of Comoniis,
dated 8 & 21 May and 8 June 1838;-for,

CoPY of INSTRUCTIONS to the Lieutenant-Governor of Upper Canada,
relative to Proceedings against Persons recently arrested in that Province.

EXTRACT of a DESPATCH from the Lieutenant-Governor of Upper Canada,
relative to the Disposal of the Prisoners convicted of Treason in that
Province.

CoPiEs of the several Acts of the Legislature of Upper Canada in the last
Session, for the Preservation of the Peace, and for the Trial of Persons
charged with Insurrection and Revolt against the Government of the
Province, stating the Dates on which the several Bills received the Royal
Sanction.

Colonial-Office, Downing-street,420 June 1838. G. GREY.

(Mr. Hume.)

Ordered, by The House of Commons, to be Printed,

21 June 1838.
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PA P E RS

RELATING TO

U P P E R C A NAD A.

- No.1.-

CoPY of a DESPATCH fromî Lord Glenelg to Major-General Sir George
Arthur.

(Separate.)
Sir, Downing-street, 30 January 1838.

Fnom Sir F. Head's despatch of the 19th December, No. 132, I observe that a
special commission has been constituted in Upper Canada for the trial of those
persons who may be in custody on political charges connected with the recent
revolt in that province. ler Majesty's Government entirely approve the distinc-
tion which has been made by your predecessor between the cases of the few
leaders in the attempt to disturb the peace of the colony, and of those misguided
individuals who were seduced from their allegiance by the arts and misrepresenta-
tions of others. Nor can Her Majesty's Government fail to notice the wide
difference which exists between the circunstances which have taken place in
Lower Canada, and the recent events in the Upper Province. So far as can be
collected from the information now before me, the chief motive which influenced
the instigators. of the disturbance in Upper Canada appears to have been the
desire of plunder, and the offences which they perpetrated seem to bear compara-
tively little of a political character. In transmitting to you therefore the enclosed
copy of a despatch, recently addressed by me to Sir J. Colborne, explanatory of
the views of Her Majesty's Government as to the manner in which persons accused
of political offences in Lower Canada should, if possible, be dealt with, I cannot
venture to impose any restriction on the discretion which you will exercise in the
event of any convictions taking place, in due course of law, for crimes of a serious
nature committed by the insurgents in Upper Canada. So far only as the opinion
expressed to Sir J. Colborne is applicable to the circumstances of the Upper Pro-
vince you will take it for your guide, and i feel confident that while the open
and daring violation of the law which has recently taken place will be fully vindi-
cated, no unnecessary severity will be sanctioned by you.

I have, &c.

(signed) Glenelg.

UPPER
CANADA.

Instructions to the
Lieut.-Governor of
Upper Canada.

G January 183.

Enclosure in No. 1.
Sir, Downing-street, 6 January 1838.

AILTHOUGH I am well aware that it is as unnecessary as it is impossible for me to address
to you any specific instructions as to the course which, under particular circumstances,
you may feel it incumbent on you to adopt, in the exercise of the powers at present vested
in you, I feel it my duty to make one or two suggestions for your consideration.

Adverting to the great irritation which has for some time past existed in the minds of
many of the inhabitants of Lower Canada of British origin, in consequence of the conduct
of the French Canadian inajority, I an extreiely anxious that every precaution should be
taken against any semblance of retaliation on their part upon such of their opponents as
rnay have brought themselves by their conduct within the operation of martial law.

It seems to me with this view highly important, that courts martial for the trial of
offenders during the continuance of martial law should, as iuch as possible, be composed
of regular officers in the British army, and not of officers in the militia, or of those
invested only with temporary commissions, being themselves permanent settlers in the
province. Great circumspection will, I think, also be requisite in carrying into effect any
capital sentences which may be passed on persons convicied of political offences. It may
ideed be necessary that a sentence of this nature should be carried into effect, and without
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UPPER
CANADA.

Instructions to the
Leut. Governor of
Upper Canada.

Encl. in No. i.

any considerable delay, but unless under circumstances of peculiar and pressing urgency,
I am strongly of opinion that sound policy as well as humanity dictates an abstinence on
the part of the Executive from having recourse to this extreme penalty.

I fear ihat the execution of such of the popular leaders as may be apprehended and
convicted, especially by sentence of courts martial, would have a strong tendencv to
embitter the spirit and animate the revenge of the great body of their followers, and thus
to oppose a formidable obstacle to that pacification of the province which it is the anxious
desire of Her Majesty's Government to effect, at the earliest period at which it can be
accomplished, without a compromise of the honour of the Crown or of the public
interests.

A severe punishmenit ought undoubtedly to be inflicted on those who have been the
authors of the recent insurrection, and who have abused their influence with the peasantry
to excite them to rebellion ; but the degree of guilt in which the parties may have involved
themselves, and the extent of the punishment to which it may be necessary to subject
them, will be more safely estimated at a distance from the scene of the existing disturb-
ances, and of the excitement consequent on them ; at all events, the punishaent will in
that case not be liable to be attributed to any hasty or inconsiderate feeling of the moment,
but will be known to be adjudged after mature consideration, and on a careful review of ail
the circumstances which ought to affect the decision of so important a question ; I trust,
therefore, that in no case will any capital sentence be allowed to take effect without your
own express authority having been previously obtained; and I should be glad to find that
you were enabled to suspend any such execution until after you shall have communicated
to Her Majesty's Governrnent a report of the trial which led to the capital sentence.

In the meantime, I hope that you will experience no difficulty in providing for the safe
custody of any parties who may be so convicted. You will consider this despatch as
intended only to convey the opinion of the advisers of the Crown, and not to eibarrass
your judgment in circumstances of peril to the saféty of the province.

I have, &c.

Lieutenant-Geneml Sir John Colborne, G.C. B.
&c. &c. &c.

Lord Glenelg to
Major-General
Sir G. Arthur,
14. March 1838.

-No. 2.-

CoPy of a DESPATCH from Lord Glenelg to Major-General Sir Gerge Arthur.

Sir, Downing-street, 14 March 1838.
REPREsENTATIONS have reached this department from various quarters that

during the present Session of the Legislature of Upper Canada, measures of
unusual severity and of extensive application have been proposed against those who
inay have been in any way implicated in the late insurrection in the province.
As these representations have not reached me in any official forrm, I ara inclined
to hope that they may prove exaggerated ; but I shall await witli anxiety your
report of the proceedings of the Legislature during their present session.

Her Majesty's Government are fully alive to the difficult position in which, at
such a period of alarm and confusion, the Legislature and the Government of
Upper Canada are placed. But as I trust that the causes of apprehension so
lately existing are now, through the loyalty of the great body of the population,
almost entirely at an end, I earnestly hope that they will be as distinguished by
moderation after success, as they have been by gallantry in the time of danger.
Nothing, I fear, would be more likely to impair the moral effects of the late
events than unnecessary severity ; I trust, therefore, that while every measure
will be adopted essential to the security of the province, your influeince vill be
successfully exerted in moderating the zeal of those, if such there be, who mnight
be disposed to proceed to extreme measures, and in allaying that irritation which,
however natural, cannot but be attended with danger to the public peace.

I have, &c.

(signed) Glevelg.

(signed)Glevlg.



UPPER CANADA.

-No. 3.-

EXTRACT of a DESPATCH from Major-General Sir George Arthur to
Lord Glenelg, dated Upper Canada, Toronto, 14 April 1838.

1. I HAvE the honour to acknowledge your Lordship's despatch of the 3Oth UPPER
January last, marked "Separate," enclosing a copy of a despatch dated 6th Ja- CANADA.
nuary, addressed to Sir John Colborne, in which your Lordship had offered some -

suggestions for his consideration respecting the circunspection which would be Sir George Arthur

requisite in carrying into effect any capital sentences passed upon persons c to Lord lenelg,

victed of political offences, and more especially by courts martial.1 -

2. In drawing my attention to the same subject, your Lordship observes that
Her Majesty's Government could not fail to notice the wide difference which

exists between the circumstances which have taken place in Lower Canada and
the recent events in the Upper Province. So far as can be collected from the
information now before me, the chief motive which influenced the instigators of
the disturbance in Upper Canada appears to have been the view of plunder,
and the offences vhich they perpetrated seem to bear comparatively little of a
political character."

3. In this view of the case your Lordship has laboured under a certain degree
of misapprehension. For although the distribution of the public lands was held
out as a bounty to those who should join the rebels, and the war was expected to
be carried on by means of the confiscation of the lands of the loyalists, and the
plunder of the banks and of private property; though crimes were wantonly
committed, and though there was too much reason to apprehend that rapine and
outrage to a great extent would have followed an unsuccessful resistance to the
insurgents, yet the disturbance was essentially of a political character, as in Lower
Canada. In the latter province the rebels remained in a neighbourhood almost
wholly disaffected ; and to the circumstance of their not being able to advance
upon Montreal, is to be attributed the comparative absence of outrage, and not
to any peculiar elevation of sentiment or peculiar purity of motive which belonged
to the French Canadian insurgents. In Upper Canada the same pretensions
to patriotism, the same assertions of republican principles, the same accusations
against the Government of tyranny and corruption were put forth as the ground
and justification of the rebellion, as in the lower province. In Lower Canada,
the right was insisted on, of the popular branch of the Legislature sullenly to
refuse acting as a legislative body, and to bring to a complete sto*p all beneficial
operations of Government, and to-assert a supremacy inconsistent with the rela-
tions of a colony with the parent state.

In Upper Canada arms were taken up with the avowed purpose of assisting
the Lower Canadians, and of asserting the same principles as applicable to this
colony. In Upper Canada the majority of the Assembly were attached to
British institutions; but this majority was asserted to have been brought about
by unconstitutional means on the part of Governrnent; and the use which the
revolutionary party lhad made of a majority in Parliament when they had it, was
precisely the same here as in Lower Canada; namely, to coerce the Governrnent
by a refusai to grant the necessary supplies. TIhe revolutionists in neither pro-
vince hoped by themselves to overthrow the Governinent. They alike solicited
foreigh aid, and by its means expected to accomplish those designs. The object
to be gained, the means to be nsed, the Government to be overthrown, the iristi-
tutions to be set up, the true moving cause of the revoit (the desperate ambition
of a few leaders, and the apparent weakness of the barriers to its gratifrcatiotr),
were in both provinces not only similar but identical.

Therefore, my Lord, I cannot see that any distinction of value catn be drawn
between the cases of the two provinces: and I greatly fear that the-p)aià and
wide difference between right and wrong, between allegiance and disloyalfy,
between innocence and. immorality, would: be dang'erously narrowed, by raking
treason a sha-dow of excuse or mitigation for the criînëg and outrages- whik-1it
náturally brings in its train.

4. Accordingily, regarding the circumstances· of the tw'o prôvies iin these
respects as the same on the 24-th of MaTch, the very day aftier my streceediïgeO
the Government (the gaols at Toronto and in- the Gore and Londoir distrite
being fuil of prisoners, and the trials having commenced) I caused your Lordship .
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PAPERS RELATING TO

APPERA despatch and its enclosure to bc read before the Executive Council, in order that
S ND Geore Ar the members might be in possession of the views of ler Majesty's Government

Sir George Arthur as regarded Loner Canada, and have time to reflect how far they bore upon the
to Lord Gleelg, events that had transpired in Upper Canada, before the reports of any capital14 April 1838. cases were brought under the consideration of the Council.

On this occasion I was informed that it was almost universally expected, after
the great injuries, the severe hardships and privations, and, in many instances,
deep distress which the loyal inhabitants of the province had endured, that the
severest penalty of the law would be visited upon all the leaders and most guilty
traitors, in order to deter the disaffected section from ever again venturing to
bring upon the community such a heavy calamity.

At the same timc, whilst they put me in possession of the general sentiment
abroad, the members of the Council themselves saw the difficulty of proceeding to
extremes where so large a number of persons were concerned ; and much consi-
deration was given to framing some plan for classifying the offenders, amongst
whom were many shades of moral guilt, although all were alike amenable to the
legal penalties of high treason.

.i On the 29th Marci, the Chief Justice reported that Sainuel Lount and
Peter Matthews had been convicted, upon their confession, of high treason, and
that sentence of death had been passed upon them, to be carried into execution
on the I2th of April.

The Council was therefore again assembled on the 3ist of March, to take this
report into consideration; and I thought it a duty that peculiarly devolved upon
me, at such a crisis, to intimate to the Council my opinion, which your Lordship

Vite Minute vill find im the accompanying Minute, that it was expedient and proper, in the
marked (A.) spirit of your Lordship's suggestions to Sir John Colborne, that a course of mercy

should be pursued, so far as it could be carried on witn a due regard to the main-
tenance of the laws, and that some means must be devised for limiting the
number of trials, and discouraging the continued apprehension of persons on the
charge of treason.

Vide Minute in 6. On the cases of Lount and Matthews, the Chief Justice and the Attorney-
Council. general were heard at length before the Council; neither could recommend that
Vide Report of the they should be either pardoned or respited. l his Report the Attorney-general
Attortiey-general, observes, 4 It will be seen froi the foregoing staternent, that both Louat and
* Apri•Matthews were prominent and active leaders of the rebels; tbat they possessed

much influence, which they employed in seducing their neighbours from their
allegiance ; and that each of them, in attempting to attain their treasonable
designs, was directlv implicated in the crimes of robbery, arson, and iurder.

"IWith respect to the infliction of capital punishments on any of the offenders,
I have already, by your Excellency's command, expressed my opinion in the pre-
sence of your Excellency in Council. I think public justice requires, and the
peace of the country renders it necessary, that some of the most guilty offenders
should be executed. I trust it vill be found that the number may be reduced to
a very few. With this feeling I considered it my duty to prosecute, in the first
instance, the two convicts to whom this report refers, that the earliest opportunity
might be afforded your Excellency to determine on the course that your Excel-
lency might deem mostjust and expedient to pursue in a matter involving consi-
derations of the deepest importance."

Vide Minute in With respect to these cases, therefore, the following advice was given: "The
Council, 2 April. Council have considered with great deliberation the despatcli dated 30th January

1838, the copy of a despatch to Sir John Colborne, bearing date 6th January 1838,
transmitted with the former despatch, and referred to therein, and also the opinion
delivered by the Chief Justice and the Attorney-general before the Council, with
the report of the Attorney-general.

"IThe Council have also considered attentively the Minute of his Excellency,
and with every disposition to recommend the extension of Royal clemency, so far
as at all compatible with the public safety, feel bound respectfully to advise his
Excellency not to interfere with the course of justice in favour of Samuel Lount
and Peter Matthews.

"1The Council conceive that in advising this course, they are not, in any respect,
departing fron the spirit of the despatch addressed to Sîr John Colborne. The
Council are of opinion that the cases in question are of great urgency; that severe
public examaple is ,actually required ini somne instances; and that the crimes

which



UPPER CANADA.

which these prisoners were shown to have aided, abetted and countenanced the
committal of, in addition to the crime of high treason, point them out as particu-
larly fit to be selected for capital punishment.

" They are not the deluded followers of the instigators of treason, but, on the
contrary, the leaders and instigators of others. Murders have been committed by
the nien under their immediate command, and houses have been burned by those
amongst whom they held command ; they appear to have been aiding in robbery
of the public mail, and their conduct seems to have but too well justified the
apprehensions entertained of the horrible consequences which would have attended
a successful revolt.

"The Council believing that the execution of the sentence of the law with
promptitude will do much towards its beneficial operation, feel that they can-
not consistently with their duty recommend the delay which must take place on
a reference to Her Majesty.

" The Council, conceive that a reference to the Home Government, accompanied
as it nust necessarily be with a strong recommendation that sentence should be
executed, while it might raise false hopes of mercy in the minds of the unhappy
convicts, could scarcely be said to add to the probability of an extension of
mercy.

" The Council, therefore, without entering into the consideration of the course to
be pursued towards the prisoners generally, feeling no doubt or hesitation re-
garding the cases of the prisoners Samuel Lount and Peter Matthews, respectfully
advise his Excellency to let the law take its course upon them."

In this advice I most entirely concurred ; and the two unhappy, but I rejoice to
hope penitent, convicts, were executed on the 12th instant.

Petitions signed by not less than 8,ooo persons have been presented in their
favor within the last three or four days. Thev were, of course, laid before the
Council, but the members adhered to the advice and opinion they had given, and
i think they did so wisely. There were no circumstances in favour of the culprits,
and they were the most active leaders and partizans in rebellion, next to
Mackenzie, Rolph, Duncombe, and others, who had made their escape to the
United States.

The rebels, amongst whom they thus took a very active and prominent part,
proved not only that they were determined with their own hands to execute the
foulest deeds in furtherance of their project of subverting the Government, but
that they had encouraged a class of dissolute and vagrant foreigners to join in
their enterprize, who, they well knew, would not hesitate to inflict upon the inha-
bitants of this province, if they could have subjugated them, the most barbarous
atrocities. Moreover, some valuable lives have been sacrificed ; a great number
of industrious poor persons have, to the great distress of their families, been
called from their homes for many weeks, first, to suppress the rebellion, and then
to guard the frontier from the incursions of a lawless banditti; and an enormous
expense has been incurred.

8. These aggravating circumstances, strong as they be, are no justification for
revengeful feelings ; but they go to establish that the verv severest examples are
necessary to demonstrate that those who enter upon a treasonable course must
be prepared to answer for a failure with their lives.

9. With these remarks, I transmit to your Lordship copies of the whole of the
Minutes of the Executive Council bearing upon the case, as I am anxious Her
Majesty's Government should be at once in full possession of all that has
transpired regarding the execution of Lount and Matthews; and when your
Lordship shall have read the proceedings of the Council, I trust you will be
convinced that I ought not, froin any apprehension of responsibility, to have
respited these convicts for the purpose of sending their cases to England, as no
recommendation for mercy could possibly accompany them.

10. Your Lordship Ls no doubt anxious that the whole proceedings against the
parties who have been implicated in this unhappy rebellion should be brought to
a speedy close, aud Her Majesty's Government made acquainted with the results.
Certainly, in some respects, despatch is very desirable ; but, in others, the most
beneficial results are the consequences of delay.

n. When I arrived here, only three weeks ago, the prevailing sentiment
amongst very excellent persons was, that many of the most guilty traitors ought
to suffer the extreme penalty of the law ; and that those who were known te
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Sir George Arthur
tu Lord Glenel.q,
14 April 1838.

Vide Minutein
Council, 3 April.

Vide Act, cap. 10,
intituled,0" An Act
to enable the Go-
vernment of this
Provincetto exttnd
a conditional par-
don in certain
cases to persons
who have been
concerned in the
late insurrection:'

have long been disloyal men, and who were not executed, should be either
transported or banished, and their property confiscated. The constitutional party,
indeed, strongly entertain the utmost indignation towards the authors of the
calamity which has been brought upon the province, and the ruin which bas been
the consequence to many loyal men; and they expect that signal examples will be
made to deter future reforners from daring to go to such lengths. But the more
inoderate men of this party begin to be softened ; and many, I believe, would now
themselves be even desirous that the lives of some of the traitors should be spared,
towards whom but yesterday, as it were, they thought that any mercy shown would
have been a violation of justice, and an encouragement to crime.

12. There are some serious legal difficulties which hedge the movements of the
Executive Govemment in on all sides. Something, perhaps, must be done that is
abstractly wrong; but if this fence be broken through for a merciful purpose,
I satisfy myself that Her Majesty's Government will relieve me from the responsi-
bility of the damage.

13. But, before I proceed to detail the course that bas been determined upon,
it is necessary that I should respectfully correct an error into which I observe your
Lordship bas fallen, in supposing " that a special commission has been constituted
in Upper Canada for the trial of those persons who may be in custody on political
charges connected with the recent revolt in this province." Such was not the
case. In order to relieve the country from the perplexity of dealing with the
great body of persons daily apprehended on the charge of high treason, my pre-
decessor appointed certain commissioners, of whom the Vice-chancellor was
president, for the purpose of inquiry and taking the depositions of witnesses;
and the Commissioners, very properly I think, (though perhaps not quite con-
stitutionally) took upon themselves the responsibility, in certain cases, to suffer
the accused to be at large on bail, but liable, of course, at any moment, to be
brought to trial before the ordinary tribunais of the province.

14. Of this class of persons out on bail, the Commissioners are aware that
there are some dangerous characters. These (it is hoped they will not be found
to be numerous) must be tried, for they cannot otherwise in any manner be dealt
with. But the great mass of these cases, if there were any power to get rid of
them, might be beneficially dropped.

At present, however, it will be most prudent to let them remain under their
liabilities. There is thereby a hold upon them which just now it may be as well
not to abandon.

15. It is questionable whether there be ccnstitutionally any authority to inter-
pose, in order to prevent these or any other persons charged with high treason
fron being brought to trial; and having called upon the Executive Council for
their opinion and advice in this matter, a very clear and able report was drawn up
thereupon by Mr. Sullivan, the presiding member, which was referred to the
judges; and, under their opinion, the Attorney-general bas been instructed "to
stay proceedings against all who may fall within the above classification at pre-
sent on bail, or not yet arrested, until Her Majesty's pleasure be known."

16. The next cases vith which there is a difficulty in dealing, refer to those
persons ivho have made full confession of the guilt of high treason, and have
petitioned under the Act of the Provincial Parliament, and whose petitions have
been received.

A doubt bas arisen whether the Legislature, in enacting that the lives of these
offenders should be spared, did not intend that they should actually suffer all other
penalties incident to a conviction for high treason, in the way of disability and
forfeiture of property in addition to commuted personal punishment. But, for the
reasons which I have explained in my Minute to the Executive Council, I am
satisfied the Legislature of this province could not constitutionally limit the power
of the Crown in extending mercy, and therefore it -must be presumed it was not
intended.

17. Your Lordship will then perceive that our position is as follows:
ist. The cases which are tried before the courts wherein the prisoners are con-

victed, and capital punishment is not inflicted, must be pardoned either condi-
tionally or unconditionally by the Crown. In like manner must the cases' be
disposed of wherein the parties have been allowed to petition, and have made full

confession
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confession of their guilt. And in all the cases wherein'the accused parties are on
bail, they must be tried, or the cases must be left in abeyance.

The Commissioners are therefore now employed in drawing up a report upon
the whole of these cases, which will be transmitted to your Lordship with the least
possible delay, after I shall have received and considered it in Council, with
a humble recommendation to Her Majesty of the conditions, if any, on which
each prisoner should receive a pardon. Your Lordship, however, must be pre-
pared to expect that this report will take some time in preparing.

18. With regard to the secondary punishments with which those should be
visited who have confessed to high treason, or who may be convicted of it, nothing
has yet been determined upon, although the subject has several times been dis-
cussed before the Council.

My own impression, with the information now before me, is that there are no
cases quite so bad, in every respect, as those of Lount and Matthews; and that,
therefore, no farther capital executions need of necessity be inflicted; but that
transportation should be resorted to, both as a deterring punishment and as the
means of effectually ridding the country of the worst and most dangerous traitors.
And to all others I would grant a free and unconditional pardon, hoping that they
will not abuse the mercy shown then, and that they will become faithful and loyal
subjects.

UPPER
CANADA.

Sir George Arthur
to Lord Glenelg,
14 Api1 1838.

Enclosures in No. 3.

(No. 1.)

Government-house, Toronto, 24 March 1838.

Present; His Excellency the Lieutenant-Governor, the Honourable Robert Baldwin
Sullivan, the Honourable William Allan, the Honourable Augustus Baldwin, the
Honourable John Elmsley, the Honourable William Henry Draper.

His Excellency was pleased to lay before the Council a despatcl received from the Right
Hon. the Secretary of State for the Colonies, marked " separate," dated 30th January
1838, on the subject of the proceedings anticipated by his Lordship to .be had against
persons implicated in the late rebellion.

Also accompanying the above, a copy of a despatch, marked "separate," dated
6 January 1838, transmitted by his Lordship to his Excellency Sir John Colborne, nowv
administering the governnent of the province cf lower Canada, on the saine subject.

Which documents, by desire of his Excellency, were read in Council.

His Excellency was pleased to direct the attention of the Council to the following
documents:

First. A letter from Her Majesty's Solicitor-general, with an accompanying list of
prisoners against whom indictmuents have been found at the court of Oyer and Terminer at
Hamilton, n the district of Gore, requesting that the said list might be submitted to the
consideration of his Excellency, that the necessary Order in Council might be transniitted,
authorizing the trial of these prisoners, or such of them as his Excellency might think fit.

Second. A letter from the siame officer, containing an additional list of prisoners against
whom indictinents for high treason had been found at the same court, and the Solicitor-
general's observations on the cases of the prisoners.

The two ncts of the provincial Parliarnent passed during the last session, relating to the
detention of persons charged with treason, or suspected of treasonable practices, and
authorizing conditional pardon in cases of petition before arraigniment, having been read;
The Hon. William Henry Draper, Solicitor-general, stated that he was ready to lay before
the Council the informations against the respective prisoners, and to give such expla-
nations of the several cases as the knowledge obtained by him, as the prosecuting officer
of the Crown, enabled him to do. After much deliberation on the subject of such a
general classification of the cases and a corresponding scale of penalty as would produce
as nearly as practicable uniform action of the Government in the respective cases, as•well
as in the severai districts of the province, it was agreed to postpone the discussion of this
question, and to confine the attention of the Board to such cases on the Solicitor-general's
list as it would be proper to bring to trial, whether petitions for conditional pardon should
or should not be preferred by the parties implicated.

And, secondly, to the disposal of cases in which bills ofîindictmaent have been found, and
in which the parties implicated shall not petition, but 'which shall not be included in the
class of cases which are considered proper to be brought to trial at all events.

5e4. BlThe-
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The attention of Her Majesty's Attorney-general having been required, and that officer
and the Solicitor-ge1eral concurring in the opinion that it would be necessary to dispose
of the cases ofl prisoners who should not petition, by bringing such prisoners to trial on the
indicinenits found,

It was agreed, after full consideration of the merits of the respective cases, that the fol-
lowimgc Order in Council do issue:

" It is ordered by his Excellkney the Lieutenant-Governor in Council, that tie under-
named prisoners,%n ho stand inîdicted by the grand jury of the district of Gore for high
treason, be arraigued and tried upon the respective mdictments found them;
that is to say,

Ilorati Huils, f Elias Snider,
William Lvons, j John Tufford,
Finlay iMalcolm, Charles P. Walrath,
Peter laleolm, •Solomon Lossing,

And that all other e against whon indictments have been found for high treason
by the -aid rand jury, atid wlo hase petitioned, or who shxall petition before arraign-
nim l, pu1112t to the'act of the provincial Parliament in that behalf made aid provided,
shall lie considered as proper objccts for the merciful consideration of the Government
,nder the autlhority of the said Act.

And i', furtier orcered, that all prisotiers against whom indictments for high treason
hive eCe found by tie said grand jury, vho have not petitioned, or who shal not petition
before anîaignment under the said Act, shall be arraigned and brought to trial in due
courbe of aw.

It vas iurther ai2recd by cthe Board, that a copy of the above order be furnished to Her
31ajcty Sobe;itor-general for his direction and guidance in the premuises.

A!tar n ;hich the Council roe.

(No. 2.)

\Hxxiitc IIx~IKQd

:A.)
i I\Ia:ciî i BgS.

29 Mvxrcb 1838.

Executive Cotincil Chamber, at Toronto, Saturday 3lst March 1838.

P reent; lis Excellency the Lieutenant-Governor, the Ilonourable Robert Baldwin
Sullivan, the Honourable William Allan, the Honourable John Elnsley.

Hu, Excellencv was pleased to lay before the Council the following minute, which by
hls Excellencv's desire was read.

His lEcelleicy was also pleased to lay before the Council a despatch from Her Majesty's
minister at Washington, on the subject of the Act of Congress for the preservation of
neutrality on ithe frontier, enclosing a copy of the Act.

Also, a report fron the Chief Justice on the respective cases of Samuel Lount and Peter
Matthews, tiried for high treason, before the Special Commission of Oyer and Terminer
now sittmng

The Chief Justice Iaving attencded the Council, at the request of his Excellency the
Lieutenant-Governor. ithe despatches of the Right Honourable the Secretary of State for
the Colonies, -and his Lxcellency's minute, weie laid befbre him, and being desired to state
whetlher, hanig c onsidered those documens, there was any ground upon whici he would
recominendi tilat the sentence of the Court, in the two cases reported by him, should not be
carried into execution; the Chief Justice stated in answer, that he saw no ground upon

î hieh le fek that he could properly recommend a pardon or respite in those cases.
His Excellency was pleased to require the attendance of the Attorney-general, and on

that officer appearing-, his Excellency proposed to him ithe saine question as had been
before asked of the C-hief Justice; and, morcover, directed his attention to the cases of the
two convicts reported by the Chief Justice to be under sentence of death.

The Attorney-general said, that after giving the matter great consideration, he felt him-
,elf bound to give it as his opinion, that a necessity existed for the infliction of capital
punislhment in sone instances ; lie, hovever, thouglit that the nuiber of cases of capital
puumshment might, if such was the desire of lier Majesty's Government and of his Excel-
lency, be very limited.

The Attorney-general called the attention of his Excellency to the fact, that the lives of
several of Her Majesty's loyal subjects had been taken by the insurgents during the late
revolt, and that the peculiar and appropriate punishment for this crime was death ; and
that he did not consider the crime at all mitigated, but on the contrary aggravated, by its
being acconpanied with treason, and committed in the attempt to overthrow the Govern-
ment bv violence.

The Attorney-general said, that he had. selected the persons, reported to be under
sentence of death, from amongst the number in custody, as being to the best of his know-
lecige more peculiarly accountable than the others actually within the reach ofjustice, for the
crimes committed ; that they were not of a class liable or likely to be misled or deluded by
others, and certainly had been most active in assisting and leading into the rebellion many
who had that excuse, such as it was, to offer.

The Attorney-general further said, that he regretted exceedingly that some had succeeded
m escaping to the United States who well deserved to be substituted for these prisoners,

as
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as objects for the extreme penalty of the law, but that he knew of no circumstances in
their cases in extenuation of guilt which would warrant him in recommending theni as
proper objects of royal clemency.

The Attorney-general said, that as the plea of guilty by the-se prisoners prevented the
facts of their respective cases from coming before the Chief Justice, and therefore could
not enter into bis report, he would collect such information as the proceedings of the Com-
mission of inquiry placed within his reach, and would have the honour of transmitting
them for the information of bis Excellency.

The Attorney-general further said, that although lie knew it was expected by the public
that a sacrifice of life to a greater extent should take place, and that extreme lenity on the
part of the Government might produce dissatisfaction, lie nevertheless hoped his Excel-
lency might féel himself justified, in compliance with the views of ber Majesty's Govern-
ment, and with bis own feelings of humanity, in limiting the number of capital punihments,
even to the two cases reported.

The Attorney-general, in answer to the inquiry as to the legality and expediency of
staying proceedings against any person against whom information was regularly given,
said that he was prepared to act in obedience to the orders of Government, and that no
proceedings could take place without his having the power of staying them. He said that
a number of persons had been arrested, vhich, in cormparison with the proceedings after
rebellion in the British Isles, inust appear unusually large in proportion to the number
engaged in the revolt. This, lie said, was easily accounted for, from the fact that the
rebellion was quelled in the place where it originated, and that under this circunistance, in
a snall community, the conduct of the disaffected was known to the loyal, and their per-
sons easily recognized. It was also to bc expected, when the loyalty of the great mass of
the people was undoubted, and wlien there was no place the inhabitants of vhich were
whollv disaffected, into which obscure persons could retire from observation. He said
that it was nevertheless desirable that the proceedings against the deluded followers of
rebellion should not be too strict, and expressed his willingness to act with the Govern-
ment in any course which it iiglt see fit to aclopt for staymng the course of justice until
the pleasure of ler Majesty should be known.

The Attorney-general then alluded to the cases in which the Commission of hiquiry had
admitted persons brought before it to bail, and said that he hoped the Government would
give h im positive instructions concerning them, as otherwise he should feel himself under
the necessity of proceeding on the information before him.

The Attorney-gencral liaving retiredt, his Excellency said that the proclamation issued
by Sir Francis Bond Head, itviting the persons in arns to return to their homes, was par-
ticularly worthy of the attention of the Council; and that at the next meeting he would
bring this subject, in connexion with the others under discussion, before them; a-id bis
Excellency expressed bis desire that the Council should assemble on Monday next, at eleven
o'clock, A.M., and stated that it was his intention to meet thein at noon.

Wherefore it was ordered, that the Council be summoned specially for Monday next at
eleven o'clock, A. m., and the Council rose.

(No. 3.) A.

MI UTE.

1. THE Lieutenant-Governor, in requiring the advice of the Executive Council as to the
course to be pursued tow.-ards those unhappy subjects of Her Majesty engaged in the late
insurrection, again refers to the despatches read and discussed in Council on the 24 th of
this present month.

2. The Council will no doubt give due weight to the distinction which wasproperly made
by his Excellency Sir Francis Bond Head, between the cases of the few leaders in the
attempt to disturb the peace of the colony, and of those misguided individuals who were
seduced from their allegiance by the acts and misrepresentations of others; which distinc-
tion the Council will perceive by the despatch of the 3oth January last, marked " separate,"
bas been fully approved of by Her Majesty's Government; norwill the Council fail to per-
ceive the importance attached by the Righnt honourable Secretary to the motives which
influenced the instigators of disturbance in Upper Canada, and the nature of the offences
which they perpetrated.

3. With these qualifications, bis Excellency desires the Council to understand that he
feels himself bound to act in the spirit of the instructions to His Excellency Sir John Col-
borne, (so far as they are applicable to this province,) a copy of which bas been transmitted
for the information and guidance of this Government; and, with a view to this important
document receiving full consideration, the Lieutenant-Governor particularly invites the
attention of the Council to that part of the despatch in wbich Lord Glenelg makes the
following observation :

" Great circumspection will, I think, also be requisite in carrying into effect any capital
sentences which may be passed on persons convicted of political offences.

" It may indeed be necessary that a sentence of this nature should be carried into efflect,
and without any considerable delay; but, unless under circumstances of peculiar and press-
ing urgency, I am strongly of opinion that sound policy as well as humanity dictates an
abstinence on the part of the Executive from having recourse to this extreme penalty."

5e4. n> n4. The
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to Lord Glenelg,
14 April 1838.
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UPPER 4. The Couneil will perceive by the above extract, that ler Majesty's Government,
CANADA. unless in cases of extreme urgency, is desirous of reserving to itself much discretion on the

- subject of the infliction of severe and extreme penalties; and the:Lieutenant-Governor sees,
Sir George Arthur in addition to the argument so forcibly set forth in this despatch, an additional inducement
to Lord Glenelg, to follow the humane course pointed out by his Lordship, in the necessity under which the
24 April 1838. local authorities and the loyal Canadian people must feel themselves placed, not only

to act in a manner which they know to be right and becoming, to the best of their own
Enci. in No.3. judg-nient, but also in sucli a way as to secure the good opinion and sympathy, and assist-

ance of the British Government and people, to which this colony must in a great measure
look for the pieservation and security of the institutions which itl has been proved to hold
so dear.

5. The Lieutenant-Governor would also suggest to the Council that the determination
expressed on the part of Her Majesty's Government to muaintain and preserve the loyal
inhabitants of this colony in the truly noble course adopted by them, and the extensive
uilitary preparations for the defence of this province against revolt or aggression, must be
considered as removing one great motive for extreme punishment. Harshness and severity
are distinguishing marks of weakness and apprehension. It is to undoubted power and
security alone belong the magnanimity and serenity which accompany acts of forbearance
and mercy.

6. The cordial approval by the Secretary of State of the distinction made by his pre-
decessor, Sir Francis Head, between the few leaders and instigators of the late revolt, and
their deluded followers, leads the Lieutenant-G overnor irresistibly to the conclusion that it
is not the desire of Her Majesty's Government to visit with prosecution and punishment
the great mass of offenders engaged in the late insurrection. He is, therefore, induced to
request the assistance of the Council in selecting from the numbers who have brought
themselves within the penalty of the law, such as fron their influence or importance, or
from the aggravated nature of the offences committed by them, may appear the most
proper to be made examples of severe punishment.

7. The remainder, the Lieutenant-Governor thinks, must, in deference to the views of
Her Majesty's Government, remain for the present in a great degree unmolested; and
although by the mildness of this proceeding, sincere penitence, amendment and gratitude
may not in many cases be secured, it is sufficient for a strong and merciful Government to
know that its clemency is deserving of such return.

S. The Lieutenant-Governor feels it proper to advert to the Act of the provincial Par-
liament passed during the last session, assuming to give limited powers of extending con-
ditional pardon to the executive provincial government.

The Lieutenant-Governor does not desire to question the wisdom of the Legislature, or
the propriety,under the circumstances, of giving the Royal assent to this measure; but he
cannot relieve himself from an impression that the Houses of the provincial Legislature
were not the constitutional sources from whence the Lieutenant-Governor ought to derive
the power of exercising to an extended degree a prerogative so exclusively belonging to
the Crown as that of pardoning offences.

The Lieutenant-Governor, however,in the supposition that his ideas on this subjectmay
not be so well founded as those of the Legislature and of his predecessor, will be prepared
to act under the law so far as lie conceives it adapted to the exigencies of the occasion.

9. He is well aware that, in directing the law officers of the Crown to stay proceedings
and forbear prosecutions in cases of treason, he may be considered as far exceeding the
authority given by this Act, and as incurring a responsibility still more serious than iin
acting under it; but to this course lie thinks sound policy points, as well as proper consi
derations of huinanity, and lie is convinced that his most gracious Sovereign vill not judge
with severity what, strictly speaking, may be considered an usurpation of Her Majesty's
prerogative.

10. As regards the citizens of a foreign countrv, who have been taken in the atrocious
act of appearing in arms against the subjects of Her Majesty, the Lieutenant-Governor bas
nothing to say in extenuation of the offence, or in favour of the offenders; but, as the
making war or peace, the management of international policv, and adjudication upon
international law, belong exclusively to the Imperial Governinent; and as the cessation of
aggression upon the frontier relieves the province fromn the inmediate apprehension of the
reiteration of the same offence, and as the pressing necessity for making severe and terrible
examples is thus, happily, greatly renoved, the Lieutenant-Governor hopes the Council
will concur with him that these cases should also anxiously be considered, with a view of
naking some distinction, if the circumstances admit of any distinction being made.

i i. The Lieutenant-Governor lias thouglht it proper to place before the Couneil his views
or. these important subjects; lie does so without any desire unduly to influence their
opinion, but to show them to what extent he is willing to incur the responsibility of acting
under the exigency of the present circumstances. It will give hiin great pleasure and in-
creased confidence in his own opinions, should they meet the concurrrence of the Council;
but, if he should fail in convincing them, lie has at least no doubt of their receiving candid,
full, and unprejudiced consideration.

(signed) George Arthur, L. Gi.31 March 1838.
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(No. 4.) CANA DA.

Toronto, 29 March 1838. Sir George Arthur
31ay it please your Excellency, to Lord Glenelg,

I HAvr. to report to your Excellency that at the special commission now sitting in 14 April 1838.
Toronto, Samuel Lount and Peter Matthews have been convicted, upon their confession,
of high treason, in levying war against lier Majesty, and that sentence of death was passed Encl. in ND. 3.
upon theni this day, to be executed on the 12th day of April next.

The prisoners having pleaded guilty upon their respective indictments, I have no
evidence to report; and for the particular circumstances of each case, I must refer your
Excellency to the Crown Officer, and to the commissioners who investigated the charges
against the prisoners after their apprehension.

I have, &c.
(signed) John B. Robinson, Chief Justice.

His Excellency the Lieutenant-Governor,
&c. &c. &c.

(No. 5.)

Attorney-general's Office, Toronto, 2 April 1838.
To His Excellency Major-General Sir George Arthur, x. c. H. Lieutenant-Governor

of Upper Canada, &c. &c. &c.
Report of the Attorney-general on the cases of Samuel Lount and Peter Matthews,

convicted of high treason.

May it please your Excellency,
THE above-named persons were the first arraigned during the present session of the

court of Oyer and Terminer; they respectively pleaded guilty to the charge preferred
against them, and were subsequently sentenced to be executed on the i2th day of the
present month of April.

The facts as respects the cases of these two convicts are as follows
Samuel Lount is a native of the United States of America; he came to this province

many years ago, and established himself in this district, where lie acquired a valuable
property.

In 1834, he was returned by the electors of the county in which he resided as one of
their representatives in the Provincial Parliament; and of course possessed extensive
influence with the people among whom lie lived.

It appears from the deposition of witnesses taken before magistrates, that a considerable
proportion of the force, lately in arms against Her Majesty, came from ithe neighbourhood
in which Lount resided, and it also appears that he was their leader, and that he was dis-
tinguished by the title of "1 General," by M'Kenzie, the person who is supposed to bave
been the principal instigator of the rebellion.

It is further sworn, that he was among the assemblage of persons present when Colonel
Moodie was fired upon and murdered.

He accompanied M'Kenzie, and aided him in seizing upon and robbing the public mail,
and in making prisoners of the passengers, and taking them with the driver, mail, stage,
and horses, to the head-quarters of the rebels. Dr. Horne's house was burned in his
presence, and from the time the insurgents first met at Montgomery's, until their disper-
sion by the loyalists, he appears to have been a proninent actor among then.

After the attack upon the rebels, he fled and endeavoured to make his escape to the
United States; a reward was offered for his apprehension, and he was intercepted and
arrested some time in the montb of Januarv last.

Peter Matthews is a native of the province, a yeoman, in affluent circumîstances, and
possessing very considerable influence among the people in his neighbourhood.

Whîen it was announced that the insurgents had assembled at Montgomery's, it is sworn,
that he collected about 50 followers, and marched at their head to join the rebels. On
their way the party met the public stage, which was stopped by order of Matthews, and
search was made for the mail-bags, which, however, having been despatched by a different
conveyance, escaped seizure. The passengers vere searched, and after one or two hour's
detention, were permitted to proceed without further molestation.

On Thursday morning, shortly before the attack was made by the loyalists upon the
insurgents, Mattbews was directed by M'Kenzie to proceed with a party and enter the city
by the Don Bridge, and to burn the bridge and the houses near to i. In obedience to
these orders, he headed a band of rebels, who by his command set fire to the bridge and
the bouses ; the former was partially burnt; the latter were wholly consumed, the principal
building being the property of a widow lady in indigent circumstances residing in thecity;
and on their march several of the party, Matthews among the number, fired upon and
killed a man of tlhe name of Smith, who was at the time on horseback, and who doesnot
appear to have been offering therm any muolestation.

524. 3 Being
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29 March 1838.

2 April 1838.

Being checked iii their attempt to enter the city, the party retreatcd, seizing opon the
horses belonging to the public stage, which ihey met, to assist thein in their flight.

It will be seen from the foregoing statement, that both Lount and Mattlhews were pro-
minent and active leaders of the rebels ; that they possessed much influence, which they
employed iin seducing their ineighbours from their allegiance; and that eacb of thei in
attempting to attain their treasonable designs was directly implicated in the crimes of
robberv, arson and murder.

With respect to the infliction of capital punishment on any of the offenders, I have
already, by your Excellency's command, expressed my opinion in the presence of your
Excellency in Council. I think public justice requires, and the peace of the countiy ren-
ders it necessary, that some of the most guilty offenders should be executed. I trust it
will be found that the number may be reduced to a very few. With this feeling I con-
sidered it my duty to prosecute, in the first instance, the two convicts to whom this report
refer.;, that the earliest opportunity might be afforded your Excellency to determine on the
course that your Excellencv might deem nost jubt and expedient to pursue in a matter
involvingr considerations ofi the deepest importance.

Ail which is respectfully subnitted.
(si gned) Chr A. Ilagerman,

Attornev-general.

(Na. 6.)

Executive Council Chamber at Toronto, Monday, 2 A pril 1838.

Present; His Excellencv the Lieutenant-Governor, the Honourable Robert Baldwin
Sullivan, the Honourable William Allan, the Honourable Augustus Baldwin, the Honour-
able John Elms!ey.

Ils Excellency was pleased to direct the attention of the Council to the report of the
Chief Justice on tie cases of Samuel Lount and Peter Matthews. His Excellency further
laid befbre the Council the report of the Attorney-general on the same cases, which was
read iu Council.

The Council have considered with great deliberation the despatch dated 3 oth January
18:38, the copy of a despatch to Sir John Colborne, bearing date Gth January 1838, trans-
mitted with the former despatch and referred to therein, aud also the opinion delivered by
the Chief Justice and the Attorney-general before the Council, with the report of the
Attorney-general.

The Council have also consideied attentively the minute of his Excellency; and with
eQ erv disposition to recomniend the extension of Royal clemency, so far as at all compatible
withthe public safety, feel bound respectfully to advise his Excellency not to interfere with
the coatse of justice in favour of Samuel Lount and Peter Matthews.

The Council conceive that in advising this course they are not in any respect departing
from the spirit of the despatch addressed to Sir John Colborne. The Council are of opinion
that the cases in question are of great urgency, that severe public example is actually
required in some instances, and that the crimes which these prisoners are shown to have
aided, abetted and countenanced the committal of, in addition to the crime of high treason,
point them out as particularly fit to be selected for capital punishment.

They are not the deluded followers of the instigators of treason, but on the contrary the
leaders and instigators of others. Murders have been committed by the men under their
immediate command, and houses have been burned by those amongst whom they held
command; they appear to have been present aidinginthe robberyof the public mail, and their
conduct seems to have but too well justified the apprehensions entertained of the horrible
consequences which would have attended a successful revojt.

The Council believing that the execution of the sentence of the law with promptitude
will do much towards its beneficial operation, feel that they cannot consistently with their
dutv recommend the delay which must take place on a reference to Her Majesty.

The Counicil conceive that a reference to the Home Government, accompanied as it must
necessarily be, with a strong recommendation that sentence should be executed, while it
inight raise faise hopes of mercy in the minds of the unhappy convicts, could scarcely be
said to add to the probability of an extension of nercy.

The Council therefore, without entering into the consideration of the course to be pur-
sued towards the prisoners generally, féeling no doubt or hesitation regarding the cases of
the prisoners Samuel Lount and Peter Matthews, respectfully advise his Excellency to let
the law take its course upon them.

Upon which his Excellency stating his concurrence in the opinion of the Council, it
was ordered, that the sheriff of the home district be informed that his Excellency having
advised with tbe Executive Council, feels it necessary to direct that the prisoners Samuel
Lount and Peter Matthews be informed that there is no intention of staying the execution
of the sentences passed upon them.

And also that the Chief Justice be informed to the same effect.
The list of prisoners ordered for trial under the Order in Council of the igth March

last being considered, by the advice of the Council, the Lieutenant-governor ordered, that
the same be revised, and that the following narues be struck out of the said list, in case

they
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they have petitioned, or shall petition, under the Act of the provincial Parliament passed UPPER
in the last session, intituled, "An Act to enable the Government of this Province to CAN-ADA.
extend a conditional Pardon in certain cases to Persons who have been concerned in the .
late Insurrection :" that is to say, Sir George Arthur

Randal Wixon, Solomon Sly, to Lord Glenelg,
Jay Codey, Leonard Watson, 14 Apnil 1838.
John Devins, Stephen B. Brophy,
Michael Sheppard, Walter Chase. Encl. m No. 3-

But that in case the above naned persons have not petitioned, or shall not petition,
under the Act, the trial of such person or persons respectively shahl proceed in due course
of law.

And further, that the Attorney-general be furnished vith a copy of this order, for h3
direction and guidance.

(No. 7.)
Executive Council Chamber, Toronto, Tuesday, 3 April 1838.

Present; His Excellency the Lientenant-Governor, the Honourable Robert Baldwin
Sullivan, the 1-lonourable William Allan, the Honourable Augustus Baldwin, the H onourable
John Elmsley.

His Excellency was pleased to lay before the Council the despatch of his Excellency No.13e-
Sir Francis Bond Head, dated i9th December 1837, and to request the consideration of
the Council to this document,in connexion with the despatches laid before the Council on
the '24 th March last.

Bis Excellency was pleased to ask the advise of the Council as to the course to be
taken towards the prisoners.

The opinion of the Council was as follows:
i. That of the persons now in the power of the Government, capital punishments should

be confined to as few cases as possible.
2. That severe secondary punishment should be limited to the cases of leaders and

instigators amongst the rebels, and to persons guilty of outrage independently of
rebellion.

3. Thatamongst the persons concerned in the late revolt, the Council conceives, that
according to the despatch of Sir Francis Bond Head, and the answer thereto, before the
Council, those who can be brought under the denomination of followers, that is to say,
who have lield no command, who have not been active in seducing others, and who have
not been guilty of crime or outrage, independently of the crime of treason, even if they
should be proved to have been found in arms, and to have fought against Her Majesty's
troops, are proper to be recommended for the nercy of the Crown.

And that all those wlho are implicated in a lesser degree, should be objects of a like
recommendation.

The Council are of opinion that it is highly desirable that proceedings should for the
present, as far as practicable, be stayed against the above classes.

The Council are aware that this merciful course cannot now be conveniently adopted
towards any individuals who have not petitioned under the Act of Parliament, and also of
the necessity of proceeding to trial with those who are actually in custody, if they do not
petition.

But the Council hope that it will be considered proper to direct the Attorney-general
to stay proceedings against ail who may fall within the above classification, at present on
bail, or not yet arrested, until Her Majesty's pleasure be known.

It may be right for this inter.ference not to extend further than the not preferring
indictment until after a presentment by the grand jury, when proceedings can be formally
stayed by the Attorney-general.

Thie Council voulid respectfully desire a case to be prepared for the opinion of the
Judges of the Court of King's Bench on the point as to vhether the above course can or
cannot be legally and properly pursued by the Government.

His Excellency having withdrawn, the following report was drawn up and adopted.

(No. 8.)
Executive Council Chamber at Toronto, Tuesday, 3 April 1838.

Present; The Honourable Robert Baldwin Sullivan, Presiding Councillor, the Honourable
William Allan, the Honourable Augustus Baldwin, the Honourable John Elmsley.

To His Excellency Sir George Arthur, x. c. n., Lieutenant-Governor of the Province
of Upper Canada, and Major-General commanding Her Majesty's Forces
therein, &c. &c. &c.

May it please Your Excellency,
THE Executive Council having had under its anxious consideration the course to be

adopted by this Government as regards the unhappy criiminals engaged in the late
revolt;

024. • n34 Your'



PAPERS RETATING TO

UPPEn Your Excellency, in referring this important iatter to the Council, was pleased to
CANADA. direct its attention to certain documents which the Council respectfully proceeds to

enumerate.
Sir Geoîe Arthur i. An Act of the provincial Parliament passed in the last session, intituled, " An Act to
to Lod(Gtlene1g, enable the Governient of this Province to extend a conditional Pardon in certain Cases
24 April 1838. to Persons who have been concerned in the late Insurrection."

Fci. in No. 3. 2. A despatch received by your Excellency from the Right Honourable the Secretary
of State tor the Colonies, answering a despatch of his Escellency Sir Francis Bond Head,
of the 19 th December 2837, and on the subject of the anticipated proceedings against
persons implicated in the rebellion.

3. A copy of a despatch addressed by Lord Glenelg to his Excellency Sir John
Colborne on the saine subject, as related to the province of Low'er Canada.

4. The despateli of Sir Francis Bond Head of the 19th December 1837-
5. A proclamation issued by authority of his Excellency transmnitted vith the despatch.

The Council observe that in the despatch of Sir Francis Head of the i9th Deceniber
1837, his Excellency, afier describing at length the progress of the insurrection, and the
persons engaged in it, and after having taken important distinctions between the guilt of
the instigators and leaders of the rebellion and their deluded followers, mentions the fact
of his having, on the 5th Decenber 1837, and on the occasion of the dispersion of the
rebels by Her Majesty's militia, extended the Royal mercy to most of the prisoners taken
on the field, by disnissing· them to their homes.

The proclamation of bis Excellency, which it is believed was written previously to the
collision at Montgomuery's, and which was distributed during the same day, takes the
sane distinction, and even goes so far as to nane certain leaders who vere to be considered
at all events as excluded from the benefits of the proclamation.

The distinction thus drawn between the leaders and their followers is fully approved
of in his Lord>hip's despatch, and the Council consider that the exercise of the Royal
clemency by his Excellency the late Lieutenant-governor is recognized and adopted
thereby.

The Council are of opinion, that had it occurred to his Lordship that the power of
extending the Royal clemency to traitors taken in arms, transcended the authority given
to the Lieuternant-governor by his instructions, the instructions would have been referred
to, and lthe act of clemency more fornally sanctioned by his Lordship.

The Cotincil nevertheless sec in bis Lordship's despatch an expression of the wish of
1er Majesty's Government, that the nercy of the Crown should be extended to ail but
ulhe leaders and instigators of the revolt, even to ihe extent of dismissing to their homes
persons taken in tlhi'act of figlting against Her Majesty's forces.

The Council are therefore ied to the conclusion, that amongst the rebels, those who can
be brought under the denomination of " followers," who have held no command, who
have not been active in seducing others, and who are not personally implicated in crime
or outrage independently of the crime of treason, even if they should be proved to have
fought against Her Majesty's troops, come within the meaning of the distinction taken by
his Excellency Sir Francis Bond Head, approved of and sanctioned by Her Majesty's
Government, and that persons implicated in a lesser degree would of course have the
benefit ofthe same distinction.

The Council respectfully conceive that the approval of Her MIajesty's Government to
the act of the Lieutenant-Governor in dismissing to their homes the objects of his clemency,
implies an intention that they should remain there unnolested by further prosecutions.

The Council here advert to the proceedings before the Commission oflInquiry instituted
by the late Lieutenant-Governoir, and to the fact thait the commissioners discharged a great
number of those brought before them, against whom the crime of high treason, in a
mitigated degree, was established in imany instances by their own confessions, and in
others by evidence fully entitled to credit.

The powers of the commissioners to bail persons brought before them not being greater
than those of ordinary justices of the peace, it is plain the commissioners transcended
their authority, but in this the Council respectfully conceive the commissioners were
justified from the necessity of the case, and in consideration of the proclamation of the
Lieut enan t-Governor.

The Counîcil would also advert to the fact, that many persons indicted at the special
session have actually petitioned under the above-mentioned Act, praying for the con-
ditional pardon which it authorizes, and thereby subjecting themselves to confiscation of
property and other disadvantages which the Act does not authorize to be remitted.

*The Council would respectfully express its desire that the apparent intentions of
Government in the forbearance to prosecute the above-mentioned class of persons should
be carried into effect.

The Council would have had nunch difficulty in drawing the line of distinction between
the cases which ought to be prosecuted, andC others, were it not that Her Majesty's
Government seems to have almost marked out the extent to which these prosecutions
should take place.

The Council consider, on the one hand, that an appearance of unusual severity in the
prosecution of great numbers of the rebels, in proportion to the whole numbers engaged
in the revolt, would be injurious to the character of this government for clemency and for-

bearance
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bearance, while such extensive prosecutions are not absolutely necessary for example and
the ends of justice.

The Council, on the other hand, desire as little as possible to interfere vith the ordinary
course of judicial proceedings.

The Council, moreover, see many objections to an interference with the cases of those in
custody, even if they should be found to corne within the distinction approved of by
Governnent, that is to say, so far as relates to a stay of proceedings against any of them,
froin the fact, that those who have petitioned under the Act are exposed to many of the
penalties of high treason, while those who have not complied witli that law vwould, in case
of a stay of proceedings, go free of these penalties.

The Council, therefore, see the necessity of allowing the law to take its course, so far as
trial and conviction of those in custody who have not petitioned, deferring the merciful
action of the Government till after the passing of sentence.

But as to those who have been admitted to bail by the commissioners, or who have not
been yet arrested, and who come within the distinction above nentioned, the Council
would gladly, if it can be legally and properly done, wish a stay of proceedings until Her
M\lajesty's pleasure be known.

The only manner in which this can be accomplished, within the knowledge of the
Council, is by a direction to the Attorney-general not to prefer indictments against any
person nlot in custody who shall, in his opinion, conie within the distinction above men-
tioned, or who shall be adjudged by the Government as corning within the saine, upon
investigation of the cases ; and that if the grand jury should make presentnent in any
such case, that the saine be reported; and that, if your Excellency should see fit, a stay of
proceedings be ordered until ler Majesty's pleasure be known.

The Council, feeling that great responsibility will be thrown on your Excellency should
this course be pursued, humbly advise your Excellency to request the opinion of the
Honourable the Chief Justice, and the other Judges of Her Majesty's Court of Queen's
Bench, as to its legality and propriety.

And further, if the Honourable Chief Justice and his fellow Judges should see no
objection, the Council would feel great satisfaction if the documents above referred to
were submitted to their inspection, or so much thereof as relate to the questions under
consideration, and if the Honourable Judges would express their views of the interpretation
to be placed thereon, and the intentions of Her Majesty's Government, as the saine May
appear to be ascertainable from a perusal and consideration of the despatch of the Riglht
Honourable the Secretary of State to your Excellency.

All which is humbly submitted.

(signed) R. B. Sullivan, P. C.
A true copy.

(signed) John Beikie, Clerk Executive Council.

(No. 9.)
Sir, Governient House, 4 April 1838.

1 Am commanded by his Excellency the Lieutenant-Governor to transmit to you a copy
of a Minute in Council, together with the various documents on which that Minute was
framed, detailing the course which the Council conceive it desirable his Excellency shiould
pursue with respect to the individuals implicated in the late revolt; and I am directed to
request the opinion of yourself, and the other Judges, concerning the legality of the mea-
sures which the Council have reoonmended to bis Excellency's adoption; and should you
not concur in the recommendation of the Council, I am desired to request you to favour
his Excellency with your joint advice concerninoany other course which it may be desirable
his Excellency should adopt.

I have, &c.
The Honourable the Chief Justice,

&c. &c. &c.

UPPER
CANADA.

Sir George Arthur
to Lord Glenelg,
14 April 1838.

Encl. in No. 3.

(signed) J. Joseph.

(No. 10.)

May it please Your Excellency, Toronto, 6 April 1838.
THE Judges have perused and considered the Minute of Council of the 3d April 1838,

respecting the course to be adopted by the Government, as regards the unhappy criminals
engaged in the late revolt, and also the documents which accompanied the Minute, and
they see no legal objection to the exercise of such a control by the Attorney-general,
under the direction of your Excellency, as may be necessary for carrying into effect the
lenient course suggested in the Minute of the Council.

We have, &c.
(signed) John B. Robinson, C. J.

J. B. Macaulay, J.
J. Jones, J..
A. M'Lean, J.
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Sir (Georgc Arthui
to Lord Glenclg,
14 AprIl 1838.

Enci. in No. 3.

(No. i1.)

EXTRACT from the MINUTES.

Executive Council Chamber, Toronto, Monday, 9 April 1838.

Present; HRis Excellencv the Lieutenant-Governor, the lonourable Robert Baldwin
Sullivan, the Honourable William Allan, the Honourable Augustus Baldwin, the Honour-
able John Elmsley.

His Excellency was pleased to lay before the Council the petition of Isaac Webb and
3,c.89 others, praying that a pardon rmay be extended to Sanuel Lount, a prisoner in the
home district gaol, under sentence of death, for the crime of high treason.

Also, a petition frmn Ann Ilenderson and 787 others, to the saine purpose, in favour of
the same.

Also, a petition from Jacob Gill and 74 others, to the sane purpose, in favour of the
saine.

Also, a petition from James M'Kay and 66 others, to the saine purpose, in favour of the
same.

Also, a petition fron John B. Warren and 156 othcrs, to the saine purpose, in favour of
Peter Matthews.

Also, a petition fron Sanuel Bentley and 196 others, to the same purpose, in favour of
the said Peter Matthews.

Also petitions from the prisoners Samuel Lount and Peter Matthews for pardon.
The Council having considered the same, the following minute was endorsed on the

petitions of the prisoners, and received the assent of his Excellency, and the answer im-
miediately following was directed to be transmnitted to the petitioners.

" The Executive Council feel it to be their inperative, but painful duty, to adhere to
their forner advice to vour Excellency, which they now respectfully reiterate, by saying
that they cannot recommnend to your Excellency any interference with the sentence of the
law passed upon the prisoners Samuel Lount and Peter Matthews."

The Lieutenant-Governor, with the assistance of the Executive Council, has taken
into his most deliberate consideration the cases of the unfortunate prisoners, Samuel Lount
and Peter Matthews, now under sentence of death for high treason, with a sincere desire
to discover any reason or fact which would justify him in acceding to the prayers of the
humane petitions in behalf of these unhappy men. The Lieutenant-Governor is conipelled
to say that he cannot, consistently with his duty to the public, or with a view to the safety
of the province, interfère, in favour of either of the prisoners, with the sentence of the law
passed upon then respectively.

The Lieutenant-Governor in Council having considered the report of the Honourable
Mr. Justice Macaulay on the proceedings of the special commission of oyer and terminer
held at Hanilton, in the Gore district, and the report of the Solicitor-general on the same
subject, particularly with reference to the cases of Horatio Hills, Stephen Snith, Nathan
Town, Charles P. Walrath, Peter Malcoln, Ephraim Cook, and John Tufford, under sen-
tence of death for high treason, and also the cases of William Webb and John Hammill,
against whom sentence of death has been recorded, the Council feel great hesitation in
advising your Excellency that no capital punishment should be inflicted in the Gore dis-
trict, as the policy of naking sone example to that extent is not easily controverted ; but
as it appears that none of the principal leaders have been secured, and that no outrages of
importance, independent of the crime of rising in rebellioi, were committed in the course
of the revoit in that district, the Council desire to make a distinction between the cases,
even of the nost guilty of the prisoners now under consideration, and those in the home
district, in which the Council felt under the necessity of leaving the law to take its course.

In the anticipation, therefore, that the most severe secoidary penalty will be inflicted
on Peter Malcoimu and Horatio Hils, and in the hope that the avoiding of having recourse
to capital punishment except where the saine appears indispensably necessary, the Council
consider that a respite may properly be sent for ail the prisoners under sentence at the
Gore district.

And it vas ordered that a respite be sent for the said prisoners until the pleasure of
Her Majesty be known.

The Council respectfully recommend that if the said should appear to the Attorney-
general to be a legal course, that the prisoners Peter Malcolm and Horatio Hills be removed
to the town of Kingston, in the midland district, there to remain in custody to await the
decision of Her Majesty, and that Her Majesy be advised to commute the sentence of
death into transportation for life, if it be Hier Majesty's pleasure.

His Excellency was pleased to call the attention of the Council to the cases of prison ers
convicted of high treason in the home district, and to those who have petitioned under the
Act of Parliaiment, intituled, "An Act to enable the Government of this Province to extend
a conditional Pardon, in certain cases, to Persons who have been concerned in the late
Insurrection."

And it was, with his Excellency's assent, resolved that these cases be referred to the
Commission of Inquiry for a report on each case, classifying the measure of guilt of each,
as it shall appear to the Cominissioners most likely to convey the required information to
the Lieutenant-Governor in Council.

(signed) G. A.
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- No. 4.-

EXTRACT of a DESPATCH frorn Major-General Sir George Arthur to
Lord Glenelg, dated Upper Canada, Toronto, 23 April 1838.

THE Chief Justice having suggested to me some "remarks upon certain Acts
passed during the last Session of the Legislature in Upper Canada, in consequence
of the insurrection," I have the honour to inclose a copy of them, for your Lord-
ship's information.

Enclosure in No. 4.

REMA RKS upon certain Acts passed during the ast Ses3ion of the Legislature in Upper
Canada, in consequence of the insurrection.

Chapter I. An Act authorizing the suspension of the renedy by Habeas Corpus.
This Act is similar to one passed in this province in 1814, during the war with the United

States of America, and follows closely the forn of enactments in the British statute, both
for the same purpose.

I am not aware that any commitmnent lias been male under it.

Cliapter II. An Act to provide for the more effectual and impartial Trial of Persons
charged with Treason and Treasonable Practices committed in this Province.

This Act is also similar to one passed in this province in 1814 for the same purpose.
The trials in England after the rebellion in 1745 took place under an enactment of the same
kind.

Chapter III. An Act to protect the Inhabitants of this Province against lawless aggres-
sions from Subjects of foreign Couritries at peace with Her Majesty.

This statute was passed under very peculiar circumstances. The Legislnture met on
the 28th December; some days before, five or six hundred persons, principally Americans,
and under an American leader, had taken forcible possession of Navy Island in the river
Niagara, and in conjunction with some fugitive rebels from this province, had proclaimed
a provisional government, and invited the people of Upper Canada to join their standard.
.There was much reason to fear, from the extraordinary excitement prevailing along the
American frontier, tliat great numbers would join this piratical army; liere was no military
force in the province, and it was uncertain for some time whether any soldiers could be
spared from Lower Canada. Under these circurnstances, the consequence to be apprehended
was, that many disaffected inhabitants of this province rnight be encouraged to hope that a
revolution could be eiected by the aid of this force from the United States, and might venture
to join the army of brigands, and thus give a formidable appearance to the Navy Island
camp. The Legislature thought it necessary to act promptly in this emergency; their
intention was to deter the people of Canada~from uniting theinselves to these foreign in-
vaders, by subjecting them to trial by court-martial, instead of trying then as traitors in
the common law courts, thus holding out to theim the prospect of more certain and prompt
punishnent.

And, on the other hand, it was thought it might have a salutary effect in )repressing the
eagerness of American citizens to join in this warfare, if they were phcecd upon the same
footing in respect to trial and punishnent, as the rebels with whom they might be associated.
It is true that these American citizens were liable to be even more summarily dealt with,
for no principle of law would be violated by punishing them capitally, without any form of
trial; but this was not likely to be done ; they were flot liable cither to be deait with as
traitors, and it was thought they would be most effectually deterred by providing this
certain and summary method of trial for their offence.

The effect of the Act is, that foreigners may either be tried under it by a iilitia general
court-martial, or before the ordinary criminal court, as for a felony.

In the latter case, death is the only punishment, because it is wholly unusual to vest a
discretionary power over life in the judges of a common law court; but in giving thiat
discretionary power in case of trial by court-martial, a precedent was followed vhich is
comnon in such cases, and there seenis to be very obvious reasons for this difference.

With respect to British subjects offending against the Act, the alternative of course is,
that they may either be proceeded against before a court-martial under this Act, or be
prosecuted in the ordinary mianner for high treason.

The Act may be thought one of questionable propriety as it applies to foreigners, but it
will be found salutary, if it can be suffered to remain in force. Immediate execution on the
spot, without the sentence of some tribunal, is not apprehended by these lawless foreigners,
because they persuade themselves it will not be resorted to by any officer in comnand on
the frontier; and indeed it would be an unpleasant responsibility for any subordinate
oflicer to assume. This provision extends the prompt punishment of a nilitary court,
where it is much required, while, at the saine tine, the ôrdinary lav of the land is left in
force fo- all other purposes. If it be thought objectionable to suffer this law to continue,
then it is to be hoped that Her Majesty's Government will convey positive instructions as
to the course to be taken with foreigners guilty of these aggressions, that there may be no
doubt or hesitation on the subject.

524. Chapter
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Sir George Arthur
to Lord Glenelg,
23 April 1838.

Encl. in No. 4.
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Sir (etrge Arthur
to Lord Glenelg.
23 April 1838.

Encl. in No. 4 .

Chapter IX. An Act for the more speedy Attainder of Persons indictcd for 1igh
Trenton.

This is intcnded to supply the place of the process of outlawry, which is dilatory and
troublesome, without affording the same certainty of notice to the defendant; there have
been nany sucli statutes pased.

Ciapter X. An Act for extending conditional Pardon to Persons accused of
Treason.

When thi> Act was passed, there vere probably not less than 300 or 400 persons in close
custodVy, chargd with high treason. If they were tried and convicted, the Lieutenant-
Governor had not, by his Coliission, the power to pardon them, because lie is expressly
restrained in cases of trcason. Thus an immense number of trials would probably be
folloved by the necessity of keeping this great body of prizoners in gaol during the next
sunmer, until the reference coulde made to England, occasioning a vast inconvenience and
expen e in guarding them, continuing in a great measure the uneasy state of excitement
produced by the insurrection, and subjecting to the danger of disease and death, and the
certaintv ot much suffering, many unhappy persons whom the Governient would doubt-
less consent to pardon, and, in some cases on very favourable ternis. The restriction im-
posed upon the Lieutenant-Governor applied only in strictness when the defendant was
tried and convicted ; the Attorney-«eneral might always exercise a discretion in forbearing
to prosecute, and, under the pcculiar circumstances, the Legislature thought it expedient.
to afford to the Lieutenant-Governor, if lie chose to avail hirnaelf of it, the sanction of their
authority for interposing with an extension of pardon, before conviction, which would not
in literail ternis contravenIe his instructions, and vhich, it was assumed, Her Majesty would
not disapprove of, under the unforeseen circuinstances in vhich the province was placed.
R eference was had to the course taken after the Irish rebellion of 1798.

The Act has proved most beneficia! in its consequences ; a great majority of the prisoners
having been tak en in arns, have freely confessed their guilt, and thrown themselves upon
the mearcy of the Government, and these can now be spared on such ternis as may be
thoulht proper. A snail nurnber only have been left for trial; such prisoners as the
Lieutenant-Governor and Council did not think it just to pardon, or such as preferred
taking their trial, from ithe nature of the evidence in their respective cases being perhaps
less direct and conclusive, and affording a hope of acquittai.

Chapter XI. An Act to prevent the unlawful training with arms, &c.
This is chiefiy taken from an Act passed in England a few years ago ; the main differ-

ence is, that those clauses which prohibit the training ivith arns without public authority
are not linited in duration, as in England, but are made perpetual, though other power,
given by the bill are conferred only temporarily, and will expire unless renewed. It was
thought unwise to nmake the prohibition of unlawful trainings temporary ; when the Act
expired it would be contended thai the training with fire-arms vas no longer an offence,
since it had been thought uecessary to make it such by statute. And it night happen
that it might expire at a time whîen it night be most vanteci, but when, froni the state
of things, it would be difficult to obtaii a renewal of so reasonable and salutary a law.

Chapcr Xil. This indennity Act resenibles statutes passed for the sane purpose on
difi ent occasions in England.

Chapter XIII. There w-ill be but two or thrce claimas of the kind referred to iii this statute.

Sir Gcoge Arthur
to Lord Gleelg.
, -v a 3 .

-No. 5.-

Cory of a DESPATCH from Major-General Sir George Arthur to Lord Glenclg.

My Lord, Upper Canada, Toronto, 5 Miiay 1838.
I HAVE had the honour to reccive your Lordship's despatch, dated the i4 th of

March last, in which your Lordship states that representations have reached the
Colonial Office from various quarters, that during the late session of the Legisla-
turc of Upper Canada, nicasures of unusual severity and of extensive application
had been proposed against those who had been in any way implicated in the late
insurrection; and your Lordship informs me that it will be with anxiety that you
awiait my report of the proccedings of the Legislature during their late session.

2. On the close of a session of the Provincial Parliament, it becomes the duty
of the provincial secretary to proceed with all practicable dispatch to transcribe the
Bills which umay have been enacted ; and in consequence of the anxiety expressed
in your Lordship's despatch, I have directed that officer to furnish me as speedily
as may be with the authentic copies which he is preparing. In the meantime
I have transmitted to the Attorney-general a copy of such of these Acts as have
been printed and published by the Queen's printer; and have requested him to
make his abstract and report on them as soon as the state trials which are now

proceeding,
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proceeding, and which engross the whole of his time, shail admit of bis devoting
his attention to that subject.

3. I trust, however, that the remarks of the Chief Justice, on certain Acts
passed during the late session, and which became necessary in consequence of the
recent insurrection (transmitted in my despatch of the 23d ultimo), will have sup-
plied the information which your Lordship requires.

4. Your Lordship wil be apprised, by my recent communications, that it has
been my earnest endeavour to allay irritation, and in commuting the sentences of
the prisoners convicted of high treason, to pursue as lenient a course as the state of
the province would justify.

I have, &c.
(signed)

UPPER
CANADA.

Sir George Arthur
to Lard Glenelg,
5 May 1838.

Geo. Arthur.

-No. 6.-

CoPIES of the several ACTS of the Legislature of tpper Canada passed in the
last Session for the Preservation of the Peace, and for the Trial of Persons
charged with Insurrection and Revolt against the Government of the Province.

N. B.-As printed copies only of these Acts have been received, and not the
Transcripts under the Public Seal of the Province, it lias been impossible yet to
submit them for the consideration of Her Majesty in Council.

Cap. I.-An Act to authorize the Apprehending and Detention of Persons suspected of High
Treason, Misprision of Treason and Treasonable Practices; passed 12 January
1838 - - - - - - - - - - - - - p. 21

Cap. I.-An Act to provide for the more effectual and impartial Trial of Persons charged with
Treason and Treasonable Practices committed in this Province; passed 12 January
1838 - - - - - - - - - - - - - P. 22

Cap. III.-An Act to protect the Inhabitants of this Province against Lawless Aggressions from
Subjects of Foreign Countries at peace wit.h Her Majesty; passed 12 January 1838

p. 23
Cap. IX.-An Act to provide for the more speedy Attainder of Persons indicted for High Treason,

who have fled from this Province, or remained concealed thercin, to escape from
Justice; passed 6 March 1838 - - - - - - - - p. 24

Cap. X.-An Act to enable the Government of this Province to extend a Conditional Pardon in
certain cases to persons who have been concerned in the late insurrection; passed
6 Narch 1838 - - - - - - - - - - - P. 25

Cap. XI.-An Act to prevent the unlawful Training of Persons to the use of Arms, and to prac-
tise Military Evolutions and Exercises ; and to authorize Justices of the Peace to seize
and detain Arms collected or kept for purposes dangerous to the public peace; passed
6 March 1838 - - - - - - - - - - - P. 25

Cap. XII.-An Act to indemnify Persons, who since the 2d December 1837 have acted in appre-
hending, imprisoning or detaining in custody Persons suspected of High Treason or
Treasonable Practices, arind in the suppression of unlawful Assemblies, and for other
purposes therein mentioned ; passed 6 March 1838 - - - - - p. 27

Cap. XIII.-An Act to authorize the Appointment of Commissioners to investigate the Claims of
certain Inhabitants of this Province, for Losses sustained during the late unnatural
Rebellion ; passed 6 March 1838 - - - - - - - - p. 28

CAP. I.
AN ACT to authorize the Apprehending and Detention of Persons suspected of High

Treason, Misprision of Treason and Treasonable Prictices.-(Passed 12 January
1838.)

Acts ofLegislature
of Upper Canada
passed in last
session.

No. ioSS.

WHEREAS a traitorous conspiracy hath been formed, for the purpose of overthrowing Preamble
by means of insurrection the government, laws and constitution of this province and the
happy connexionthereof with the mothercountry; and whereas designs and practices of atrea-
sonable and bighly dangerous nature are now carrying on in some parts of this province:
therefore, for the better preservation of the peace, laws and liberties of this province, be it
enacted by the Queen's most Excellent Majesty, by and with the advice and consent of
the Legislative Council and Assembly of the province of Upper Canada, constituted and
assembled by virtue of and under the authority of an Act passed in the Parliament of
Great Britain, intituled, "An Act to Repeal certain parts of an Act passed in the four-
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CANAD A. teenth year of His Majesty's reign, intituled, -9An Act for making more effectual pro
vision rir the Government of the Province of Quebec, in North Anerica, and to make

Persons in prison at furth, -provision for the Government of the said Province,'" and by the autlhority of the
or ifter passing this same, that all or any pers-on or persons tiat are or shall be in prison in this province at or
Act under warrant of upon the day on which this Act shall receive the Royal assent, or after, by warrant ofthe
Governori Council, Lieutenant-governor of this province in Council, for ligh treason, suspicion of high treason,

n pici of or treasonable practices, imay be detained in safe custody, without bail or mainprize
high treason, or trea- during the continuance of this Act, and that no judge or justice of the peace shall during
sonable practices, such continuance bil or try any such person or persons so commnitted without an order
nay be detined fromt the Lieutenant-governor of this province in Council, any law or statute to the con-
i4" bail " n trary notwithstanding: provided always, that nothing in this Act contained shall extendto be îried withuut ntizsanln'poiddala1

an order from Gover- or be conlstrued to extend to any seditious lantungre or other act of sedition only
nor in Council. uttered, spoken, comnitted, or done before the first day of December last past.
After Act expires Il. Provided always, and be it further enacted by the authority aforesaid, that fron and
haesdcanutaedof after the expiration of this Act the said persons so committed shall have the benefit and
laws relating to i- advantage of all laws and statutes in any way relating to or providing for the liberty of the
berty of àubject. subjects of this province.

Not to interfere with III. Provided always, and be it further enacted by the authority aforesaid, that
rirhts and pryeges nothing in this Act contained shall be construed to extend to invalidate the rights and
or enbl nd rincs-privleges of this provincial parliament, or to the imprisonment or detaining of anv inember
sitting of LegisIa- ofeiier house of the legislature thereof, during the sitting of the samne, until the matter of
turc, charges against vhich lie stands suspected be communicated to the house of which he is a menber, and
nctibers to be com- the consent of the said house be obtained for his comnmitment or detaining.tiuunicatedto the
house of nhich accused belongs, and assent to his commitment to be obtained.
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IV. And be it further enacted by the authority aforesaid, that it shall and may be
lawful for the Lieutenant-govcrnor of this province, as he shall se occasion, by and with the
advice of the Executive Council, to order any person committed to any gaol on any charge
Of hight treason, suspicion of high treason, or treasonable practices, either before or after
indictment found, to be conveyed or detained in any other gaol or other prison or safe
place of confinement until diseharged by due course of law, and to issue all warrants neces-
sary for such puîrpoes: provided always, nievertheless, that no person who shall be
removed by any such warrant as aforesaid shall by means of such removal be deprived of
such right to betuied or discharged as such person would by law have been entitled to iftnot
so renoved; and iii any case in which any such person would have been entitled to have
been tried or diIcharged if such personi had continued in the gaol or prison to which such
person was before cominitted, it shall and mnay be lawful for such person to apply to be
bailed or discharged, in the sanie manrier as such person might have clone if he had re-
nained in the gaol or pribon to which such person was before coinmnitted as aforesaid.

V. And be it further enacted by the autlhority aforesaid, that for and during ithe conti-
nuance of this Act, in all and every case in which application shall be made for Her
Majesty's writ of habeas corpus to any court or courts, judge orjudges, within this province.
by any person or persons who are or shall be in prison within this province, at or upon the
day on which this Act shal' receive the Royal assent, or afterwards, charged by any public
authority with high treason, misprision of high treason, or treasonable practices, such writ
of habeas corpus, if allow ed, shall not be made returnable in less than 30 days from the
tine of its being allowed ; and in all and every suchi case and cases it shall be the duty of
such court, or judge or judges, and of aci and every of them, and they are hereby
required, when and so soon as such application for such writ of habeas corpus shall to
theni be respectively made, to give notice and information thereof in writing, together
with copies of such application, and of the adfidavit or affidavits, or other paper writing
on which such application shall be founded, to the Governor, Lieutenant-governor, or person
administering the governmaent for the timie beîng.

VI. And he it further enacted by the authority aforesaid, that this Act shall bc and
continue in force to the end of the next Session of Parliament, and no longer.

CAP. Il.

AN ACT to provide for the more effectual and impartial Trial of Persons charged with
Treabon and Treasonable Practices committeci in this Province.-(Passed 1- January
1838.)

For the more impartial and effectual trial and punishment of all offences oflhiglh treason
and treasonable practices conmitted in this province, and for taking away hopes of impu-
nity fronm persons guilty of crimes so dangerous to Her Majesty's Government; be it
enacted by the Queen's most Excellent Majesty, by and with the advice and consent of
the Legislative Council and Assembly of the province of Upper Canada, constituted and
assembled by virtue of and under the authority of an Act passed in the Parliament of
Great Britain, intituled, "An Act to repeal certain parts of an Act passed in the fourteenth
year of His Majestv's reign, intituled, ' An Act for raking more effectual provision for
the Government of the Province of Quebec, in North Amenica, and to make further pro-
vision for the Governmenit of the said Province," and by the authority of the same, that

fron
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from and after the passing of this Act, all offences of high treason, and misprision of high
treason, and of treasonable practices, already committed or to be committed within this
province, may be inquired of, heard, tried and determined in the Court of Queen's Bench
within the same, in the district where that Court shall sit, or before such justices of oyer
and terminer and gaol delivery within such district of this province as shal be assigned by
the Lieutenant-governor of this province, by commission under the great seal, in like
manner and form, and to all intents and purposes, as if such offences had been done or
committed in the same district where they shall be so inquired of, heard, and determined
as afioresaid.

IL. And be it further enacted by the authority aforesaid, that all inquiries and trials for
high treason, or misprision of high treason, or treasonable practices committed or to be
committed in the said province, may be had by good and lawful men of the district where
the said Court of Queen's Bench shall sit, or of the district where the said justices of over
and terminer and gaol delivery shall execute their said commissions, by virtue of the pro-
visions of this Act, and that no challenge to jurors for not being of the district where the
offence was committed shall be allowed.

III. And be it further enacted by
Justice of the said province, and the
shall be named and assigned justices in
quorum.

the authority aforesaid, that Her Majesty's Chief
Justices of the Court of Queen's Bench therein,
every such commission, whereof one to be of the

IV. Provided always, and be it further enacted by the authority aforesaid, that all per-
sons convicted or attainted of high treason, or misprision of high treason, or treasonable
practices, pursuant to this Act, shall be subject and liable to the same corruption of
blood, pains, penalties, and forfeitures, as persons convicted and attainted of high treason
or treasonable practices in the same district where such offences have been com-
mitted.

V. And be it further enacted by the authority aforesaid, that this Act shall be and
continue in force until the ist day of January next, and from thence until the end of the
next ensuing Session of Parliament.

CAP. III.

AN ACT to protect the Inhabitants of this Province against Lawless Aggressions from
Subjects of Foreign Countries at peace with Her Mjesty.-(Passed 12 January 1838.)
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No. I087.

WH EREAS a number of persons lately inhabiting the State of New York, or some one of Preamble.
the other United States of America, have within the said State of New York latelv enlisted
or engaged themselves to serve as soldiers, or have procured others to enlist or engage
themselves to serve as soldiers, and have within the said State of New York collected
artillery, arms, and ammunition, and made other preparations for a hostile invasion of this
province, under the pretext of assisting certain traitors who have fled fron this province to
the said United States ; and whereas the said persons, without the authority of their
government and in defiance of its express injunctions, have actually invaded this province
contrary to the faith and obligations of the treaties subsisting betneein the United Kingdon
of Great Britain and Ireland and the said United States, and during the continuance of the
relations of amity and peace between the two countries; and whereas it is necessary for
protecting the peace and security of this province to provide for the prompt punishinent
of persons so offending: be it therefore enacted by the Queen's most excellent Majesty, by
and with the advice and consent of the Legislative Council and Assenbly of the province of
Upper Canada, constituted and assembled by virtue of and under the authority of an Act
passed in the Parliament of Great Britain, intituled, " An Act to repeal certain parts of an
Act passed in the fourteenth year of his Majesty's reign, intituled, ' An Act for Inaking
more effectual provision for the Government of the Province of Quebec in North America,
and to make further provision for the Government of the said Province,"' and by the autho-
rity of the same, that if any person being a citizen or subject of any foreign state or
country at peace with the United Kingdom of Great Britain and Ireland, having joined or subjec
himself before or after the passing of this Act to any subjects of our Sovereign Lady the foreign po
Queen, her heirs or successors, shall after the passing of this Act be or continue in arms in arms in
against Her Majesty, lier heirs or successors, within Ithis province, or commit any act of vince may:
hostility therein, then it shail and may be lawful for the Governor of this province to order co-martithe assembhing of a mihitia general court-martial for the trial of such person, agreeably to
the mihitia laws of this province, and upon being found guilty by such court-martial of and upon
offending against this Act, such person shall be sentenced by such court-martial to suffer be sente
death or such other punishment as shall be awarded by the court. death.

II. And be it further enacted by the authority aforesaid, that if any subject of Her
Majesty, ber heirs or successors, shall within this province levy war against Her Majesty,
ber heirs or successors, in company with any of the citizens or subjects of any foreign state
or country then being at peace with the United Kiigdom of Great Britain and Ireland, and
offending against the provisions of this Act, then such subject of Her Majesty, her heirs
or successors, shiall be iable to be tried and punished by a militia general court-martial, in
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III. And be it further enacted by the authority aforesaid, that the citizen or subject of
any foreign state or country orTending against the provisions of this Act shall be deemed
guihy of felony, and may notwithstanding the provisions hereinbefore contained, be prose-
cuted and tried before any court of oyer and terminer, and general gaol delivery in and
for any district of this province, in the same maniner as if the offence liad been committed
in such district, and upon conviction shal suffer deati as in cases of felony.

CAP. IX.

AN ACT to provide for dhe more speedy Attainder of Persons indicted for High Treason,
who have Bed from this Province, or remain concealed therein, to escape from Justice.
(Passcd 6 March 1838.)

Prenmble. WIIEJREAS a wicked and unnatnral rebellion against Her Majesty hath been raised and
carried on within this province; and whereas divers persans who were concerned in such
rebellion have fled from this province, or remained concealed therein, in order to escape from
justice ; and whereas it is expedient and necessary to provide for the speedy attainder of such
persons, in order to deter others froiim the like high crimes and oflences: be it therefore
enacted by the Queen's most excellent Majesty, by and with the advice and consent of the
Legislative Council and Assembly of the Province of Upper Canada, constituted and assem-
bled by virtuc of and under the authority of an Act passed in the Parliament of Great Bri-
tain, intituled, " An Act to repeal certain parts of an Act passed in the fourteenth year of
Ris iMajesty's reign, intituled, ' An Act for making more effectuai provision for the
Government of tlhe Province of Quebec, in North America, and to make further provision

Proceedings to bc for the Governient of the said Province,'" and by the authority of the samie, that from
had against perbons and after the passing of this Act, in case any indictment shall be found by a grand jury
indicted for high trea- at and before any court of competent jurisdiction iii this province, against any person or
son, &c., againît persons, for higlh trcason, misprision of treason, or treasonable practices; and wihen the
wvheiu process shal sheriff shall make return to any warrant or capias that may issue thereupon, that such

vy ot oadre persons, or any of thmcn, is or are not to be found in his district, it shall and may be lawful
hended, and upon for the Governor of this province, by and with the advice ofthe Executive Council, imme-
which the attainder diately upon the naking of such return to issue a proclamation to be published not less
bf such persons shal than six weeks in the Upper Canada Gazette, calling upon and requiring the person or

roclmnatiutoissu, persons against whomu aiy such indictment or inîdictments shall have been found, to sur-
calling on person in.. renîder himself or themselves to the custody of the sheriff of the district withmi which the
dicted to surrender court before whon sucli indictment or indictments were found was held, by a day to be
himself, axnd in de- vithin the said proclamation named, such day not to be less than three calendar months

pt t d fron the fiist publication of such proclamation in the Gazette ; and if such person or
chird i uthe indit- persons shall not by the day in such proclamation named, surrender thenselves to the
ment. custody aforesaid, and submit to justice, then and in such case they and every of them,

after the day in such proclamation namned, shall stand and be adjudged attainted of the
crime expressed and :et forth in such indictment or indictments, and shall suffer and
foifeit as a person attainted of such crime by the laws of the Land ought to suffer and
forfeit.

JUýLices ut of er nd If. And be it furtier enacted by the authority aforesaid, that the justices of ail and every
teru iiert ce, tifr iii- court of oyer and terminer, and general gaol delivery, at which any such indictnent shall
dictnient and ietuin be found as aforesaid, shall, upon the return of the sheriff that the person or persans
of sheritT, thaut part named in sucli indictment is not to be found within the district of such sherif, certify the
is not betnourested said inîdictmnent, and the procecdings thereon, into the Court of Queeun's Bench in this
QueLn't.-Belicl. piovince; and it shall be the duty of every such sheriff, at the expiration of the term

limited in such proclamation, to make a return to the said Court of Queen's Bench of the
naines of all and every such persotn or persons, who, being named in any such proclama-
tion as aforesaid, shall not have surrendered themselves to the custody of the said sheriff,
pursuant to the exigency of suchi proclamation, and the said Court of Queen's Bench shall,
during the term in or before which such last-mentioned return shall be made, direct judg-
meut~of attainder against all and every such person or persons to be entered on record.

Person against whom IIl. Provided always, and be it further enacted by the authority aforesaid, that if any

ju(dfzlenit orattainder person against whom any such judgment of attainder shall have been entered, shall,
shall have been en- n ithin three calendar months next after the day of entry of such judgment, surrender
tered. mnay surrender himself to the custodV of the sheriff of the home district, and by-the oath of two credible
himsl nuun the witnesses shall estabhish to the satisfaction of the Court of Queen's Bench, that such per-
proof tait such°per- son was actually and boni fide prevented from surrendering himself pursuant to the
on was prevented exigency of such proclamation, by reason of absence beyond seas, sickness, or other

from surrendering inevitable necebsity, then and in such case it shall and may be lawful for the said Court
himself, the Court or of Queen's Bench to reverse the .said judgment of attainder, and to transmit the indict-Queeîî's De n ny
reverse the arainder ment or indiictments to any court of oyer and terminer to be held in and for the district
and admit party tu wherein such indictment or indictments was or were found; and such person so surrender-
be tried. ing shall be tried 'or the offence charged in such indictment, in like manner as if no such

judgment of attainder had been entered.
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CAP. X.

AN ACT to enable the Government of this Province to extend a Conditional Pardon in
certain cases to Persons who have been concerned in the late Insurrecuon-(Passed
6 March, 1838.)

UPPER
CANADA.

Nn. 1094.

WHEREAs there is reason to believe that among the persons concerned in the late Preamble.

treasonable insurrection in this province there were some to whom the lenity of the
Government may not improperly be extended, on account of the artifices used by desperate
and unprincipled persons to seduce them from their allgiance: be it therefore enacted

by the Queen's most excellent Majesty, by and with the advice and consent of the Legis-
lative Council and Assembly of the province of Upper Canada, constituted and assembled

by virtue of and under the authority of an Act passed in the Parliament of Great Britain,
intituled,'"An Act to repeal certain parts of an Act passed in the fourteenth year of His

Ma esty's reign, intituled, 'An Act for making more effectual Provision for the Government
of e Province of Quebec, in North America, and to make further Provision for the
Government of the said Province,"' and by authority of the same, that upôn the petition
of any person charged with high treason comnitted in this province, preferred to the Persons charged with
Lieutenant-governor before the arraignnient of such person, and praying to be pardoned high treasonpetition-

for his offence, it shall and may be lawful for the Lieutenant-governor of this province, in""belore arragp-

by and with the advice and consent of the Executive Council thereof, to grant, if it shall ment tcbeepardoned,
seem fit, a pardon to such person, in Her Majesty's name, upon such termz and conditions if Governor and
as may appear proper; which pardon being granted under the great seal of this province, Council see fit, on
and reciting in substance the prayer of such petition, shall have the same effect as an such conditions as

attainder of the person therein named for the crime of higli treason, so far as regards the may be prescribed.
forfeiture of his estate and property, real and personal: provided always, that in case a d grae re-
pardon shall not be granted upon any such petition, no evidence shall be given of any ciingpetion,tohae
admission or statement therein contained upon any trial to be afterwards had. same effectas attain-

der of high treason, so far as regards forfeiture of estate, real and personal.

II. And be it further enacted by the authority aforesaid, that in case any person shall1

be pardoned under this Act, upon condition of being transported or of banishing hinself
from this province, either for life or for any term of years, such person, if lie shall afterwards
voluntarily return to this province without lawful excuse, contrary to the condition of his

pardon, shall be deemed guilty of felony, and shall suffer death as in cases of felony.

III. And be it further enacted by the authority aforesaid, that the provisions of this
Act shall not extend or be construed to extend to such persons as have fled and are still
absent from this province under a charge of high treason, and for whose apprehension a
reward has been offered.

CAP. XI.

AN ACT to prevent the Unlawful Training of Persons to the Use of Arms, and to
practise Military Evolutions and Exercises; and to authorize Justices of the Peace to
seize and detain Arms collected or kept for purposes dangerous to the Public Peace.-
(Passed 6 March 1838.)
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WIHEREAS in some parts of this province men clandestinely and unlawfully assembled Preamble.
have practised military training and exercising in arms, to the great terror and alarm of
Her Majesty's loyal subjects, and the imminent danger of the publie peace: be it therefore
enacted by the Queen's most excellent Majesty, by and with the advice and consent of the
Legisiative Council and Assembly of the province of Upper Canada, constituted and
assembled by virtue of and under the authority of an Act passed in the Parliament of
Great Britain, intituled, "An Act to repeal certain parts of an At passed in the fourteenth
year of his Majesty's reign, intituled, ' An Act for making more effectuail Provision for the
Government of the Province of Quebec, in North Anerica, and to make further Provision Meetings of persons
for the Government of the said Province,"' and by the authority of the sane, that all for the purpose cf

meetings and assemblies of persons for the purpose of training or drilling themselves, or of beigo s ilred to the
being trained and drilled to the use of arms, or for the purpose of practising military exer- bited.
cises, movements or evolutions, without any lawful authority for so doing, shall be and the Punishrent of per-
same are hereby prohibited as dangerous te the peace and security of Her Majesty's liege sons engnged in dril-
subjects, and of this province; and every person who shall be present at or attend any such "i p&e
meeting or assembling for the purpose of training and drilling any other person or persons sons present at such
to the use of arms, or to the practice of military exercise, movement or evolution, or who drilling, &c.
shall train and drill any other person or persons to the use of arms, or to the practice of
military exercise, movement or evolution, or who shall aid or assist therein, being legally
convicted thereof, shall be liable to be confined in the public penitentiary cf this province,
for any term not exceeding two years, or to be punished by fine and imprisonment in any
of the common gaols in this province, for a period not exceeding two years, at the discre-
tion of the court in which such conviction shall be had; and every person who shall attend
or be present at any such meeting or assembly for the purpose of being, or who shall atany
such meeting or assembly be trained or drilled to the use of arms, or the practice of military
exercise, movements or evolutions, being legaDly convicted thereof, shall be liable to be

524. D punished



PAPERS RELATING TO

UPPER
CANADA.

Justie., &c. Iutho-
refld tt < 1persec un-

empinerd ti lucon-

nut otIenders

Act not to preseCnt
plosecueonl by in-

dictient,&c.

punished by fine and imprisonment, not excceding two years, at the discretion of the court
in which such conviction shall be had.

II. And he it further enacted, by the authority aforesaid, that it shall be lawful for any
justice of the peace, or for any constable or peace officer, or for anv person acting in their
aid or assistance, to disperse any such unlawful meeting or assembly as aforesaid, and to
arret and detain any person present at, or aidmng, assistîng or abetting any such assenbly
or meeting as aforesaid ; and it shall be lawfuil for the justice of the peace who shall arrest
any such person, or before whom any person so arreted shal be brought, to commit such
personi for trial for such olTence, under the provisions of iis Act, unless such peison can
and shall give bail for his appearance at the next assizes to answer to any indictment
which may be preferred aainst hii for any such offence against this Act.

IlI. Provided ahways, and be it further enacted by the authority aforesaid, that nothing
in this Act contained shall extend to prevent any prosecution by indictnhent or othern' ise,
for anvthing uhat shall be an offence witîhin the intent andi meaning of this Act, and which
might have been so prosecuted if this Act had not been made, unlem the offender shahl
have been I)rosecuted for such ofience under this Act, and convicted or acquitted of buch
offence.

Justices of the peace IV. And whereas arms a:nd eapons of various sorts have in some parts of this province
amibtnîrized to sCC been collected, and are kept for purposes dangerous to the public peace, and it is expedient
amid deain arms, &c. that the justices of the peace should be authoi ized and empowered toseize and detan sucli

uptn th a n""« arms ani weapons ; bc it therefore enacted by the authority afore-aid, that it shal be
are in the possession lwful for any justice of the peace, upon inforiaticon on oath of one or more credible
of any one for pur- witness or vitnesses, that any pike, pike-head or spear is in possession of any person or
puse% dangerous to persons, or in any bouse or place, or that any diik, dagger, sword, p)stol, gun, rifle, or other
the pîube Peace. weapon, is for ny purpose dangerous to the public peace in the posbession of any person,

or in any house or place, to i>sue his warrant to anv constable or othcr peace ofhcer, to
search for and seize any such pike, pike-iead, spear, diik, dazger, sword. pistol, gin,
rifle, or other weapon being iin the posession of any such person, or ii aiv such bouse or
place as aforesaid ; and in case admission into such house or place be refused, or not
obtained within a reasonable tine after it shal have been first demianded, to enter bv force,
by day or by night, into any such house or place whatsoever. ani lto detain or cause to be

Jsticesheinerefused letained in safe custody, in such place as the said justice shahl appoint and direct, the arms
1dînittiatice ilto -s
h etip lu search fr and weapons so found or seized as aforesaid, unless the owner thereof shall prove to the
ams, numy enter by saislaction of such justice that such arms or weapons were not kept for any purpose dan-
ilice ai namy detain gerous to the public peace.
nrus kept tor purposes dangerous to the public peace.

Partv frnm wmhom V. Provided always, and be it fuither enacted by the anthority aforesaid, that it shal
irm arcren î may be lawful for any person from whom any such armis or weapons shall be so taken as last
apply trnîeraI <uar- aforesaid, in case the justice of the pence upon whose warrant the saine shall have been
ter s n, tor an taken, upon application made lor that purpose, refuse to restore the saine, to apply to theOrd«' for restoration. next general or quarter sessioins of the peace, upon giviing ten days'previous notice of such

application to such justice, for the resti;tution of sucb arms or iveapous, or any part thereof;
and the justices assembkd at sticht general quarter sessions of the peace shal inake suchi
order for the restitution or safe custody of such arms or weapons, or any part thereof, as

pilii such application shall appear to thein to be proper.
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Vi. And be it fui ther enacted by the authority aforesaid, that it shall and may be lawful
for any jusiuce of the peace, or for any constable, peace officer, or other person acting
under the warrant of any juistice of the peace, or for any person acting with or in aid of

niiy justice of the peace, or of any constable or other peace officer having such warrant as
aforesaid, to arrest and detain any person found carrying arms in such manner and at such
times as in the judgmt of such justice of the peace to aflord just grounds of suspicion
that the saime are for purposes dangerous to the public peace ; and it shall be lawful fbr
the justice who shall arrest any such person, or before whom any person arrested upon any
such warrant shall be broughit, to commit such peison for trial for a misdemeanor, unless
such peison can and shall give good and sufficieit bail for his appearance at the next
assizes or general quarter sessions of the peace to answer to any indictuent which may be
preferred against hun.

VII. And be it fuirthier enacted Ly the authority aforesaid, that all justices of the peace in
and for any district iii this province shall have concurrent jurisdiction as justices of the
peace with the justices of any other district, in al cases as to the carrving into execution
the provisions of this Act, and as to al matters and things relating to the preservation of
the public pe-ace, as fully and effetually as if eaci of such justices was in the commission
of the peace for each of such districts.

VIII. And be it further enacted by the authoritv aforesaid, that any action or suit which
shall bc brought or commenced against any justice or justices of the peace, constable,
peace officer, or otber person or persons, for anyihing done or acted in pursuance of this
Act, shall be comnenced within six calendar nonths next afier the fact committed, and
not afterwards; and that. the venue in every such action or suit shall be laid in the proper
district wheie the fact was connitted, and not elsewhere; and the defendant or defendants
in every such action or suit mnay plead the generail issue, and give this Act and the special
matter in evidence in any trial to be had thereupon ; and if such. action shall be brought

or
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or commenced after the tinte linited for bringing the same, or the venue shall be laid in
any other place than as aforesaid, ilien the jury shall find a verdict for the defendant or
defendants; and in such case, or if the plaintiff or plaintiffs shall become nonsuit, or
discontinue lis, ber, or their action, after appearance, or if the jury find a verdict for the
defendant or defendants upon the merits, or if, upon demurrer, judgment shall be given
against the plaintiff or plaintiffs, the defendant or defendants shall have double costs, which
he or they shall and may recover in such and the same manner as any defendant can by
law in oiher cases.

IX. And be it further enacted by the authority aforesaid, that it shall and may be lawful
for the Governor, Lieutenant-governor, or person administering the governient of this
province, by and with the advice of the Executive Council, by proclamntxion to declare that
this Act shall be no longer in force in any particular district therein specified ; and from
and after the period specified in any such proclamation, the powers of this Act shall no
longer be in force iii such district: provided always, that nothing herein contained shall
prevent, or be construed to prevent, the Governor, Lieutenant-governor, or person adminis-
tering the government of tis province, upon such advice as aforesaid, declaring by pro-
clamation any such district to be again within the powers of this Act.

X. Provided always, and be it further enacted by the authority aforesaid, that no person
shall be prosecuted for any offence done or conmitted contrary to the provisions of this
Act, unless such prosecution be conimenced within six calendar months after the offence
committed.

Xi.- And be it further enacted by the authority aforesaid, that the fourth, fifth, and sixth
clauses of this Act shall continue in force during the present Parliament, and to the end

f the first session of the next Parliament, and no longer. end ofdte firs s'ion

XI[. Provided also, and be it further enacted by the authority aforesaid, that this Act
may be repealed in the vhole or any part thereof, or in any nanner altered and amended
dunng the present session of Parlianent.
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CAP. XII.

AN ACT for indcmnifying Persons who since the 2d of December 1837 have acted in
Apprehending, Imprisoning, or Detaining in custody Persons suspected of High
Treason, or Treasonable Practices, and in the Suppression of Unilawful Asseniblies,
and for other Purposes therein mentioned.-(Passed 6 March 1838.)

WHEREAS a late armed insurrection of certain subjects of Her Majesty in this province,
with intent to subvert the government, and to plunder and destroy the property of the
loyal inhabitants, has been happily subdued, but not until the inburgents had comnitted
acts of murder, robbery, and arson, and had occasioned much alarn for the peace and
security of the province ; and whereas immediately before and during the said insurrection,
and in consequence thereof, it became necessary for justices of the peace, officers of the
militia, and other persons in authority in this province, and for divers loyal subjects of
Her ïMajesty, to take ail possible measures for apprehending, securing, detaining, and
bringing to justice persons charged or suspected of joining in the said insurrection, or of
aiding and abetting the saie, or of other treasonable pracices dangerous to the peace of
this province and the security of its government, and also for the purpose of defeating
and putting down the said insurrection, aud for maintaining the peace of this province, and
securing the lives and properties of the inhabitants thereof; and whereas some of such
acts may not have been strictly legal and formai, but it is neverthelessjust and necessary
that the persons doing or advising the sanie should be kept harmless and indemnified
against actions at law or other proceedings with which they miight otherwise be harassed:
be it therefore enacted by the Queen's most Excellent Majesty, by and vith the advice
and consent of the Legislative Council and Assenbly of the province of Upper Canada,
constituted and assembled by virtue of and under the authority of an Act passed in the
Parliament of Great Britain, intituled, " An Act to repeal certain parts of an Act passed
in the fourteenth year of His Majesty's reign, intituled, ' An Act for making more effec-
tual Provision for the Government of the Province of Quebec, in North .America, and to
iake further Provision for the Governmxuent of the said Province,"' and by the authority
of the saie, that all personal actions, suits, indictments, and prosecutions, heretofore
brought, commenced, preferred, or exhibited, or now depending, or to be hereafrter brought,
commenced, preferred, or exhibited, and al judgments thereupon obtained, if any such
there be or shall be, and all proceedings whatsoever against any person or persons for or
on account of any act, matter or thing by him or thenm done or commanded, ordered or
directed, or advised to be done, since the 2d day of Decenmber, in the year of our Lord 1837,
for apprehending, coumitting, inprisoning, detaining in custody, or discharging any pei-
son or persons who hath or have been imprisoned or detaîned in custody for hîigh treason,
(jr suspicion of high treason, or treasonable practices, or for apprehendinrg,committing
inprisoning, or detaining in custody any person or persons who hath or have been impri-
soned or detained in custody for having been so tumultuously, unlawfuily, and traitorously
assembled in arns as afboresaid, or for dispersing by force of arms any persons so assembled
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UPPER as aforesaid, or for suppressing the said traitorous insurrection, and discovering and
CA NADA.• guarding against any other the treasonable proceedings aforesaid, or for the discovering

aid bringing to justice the persons concerned therein, or for maintaining the public peace
and the security of Her Maje ty's subjects in their persons and property, or for supporting
the government and constitution of this province against the treasonable practices and
proceedings aforesaid, shall be discharged and niade void ; and that every person by vhoma
any such act, matter or thing shal have been done or comnanded, ordered, directed, or
Udvised to be done, shall be freed, acquitted, discharged, and indemnified, as weil against
the Qucen's Majesty, lier heirs and successors, as against ail and every other person and
persons.

Parties sued mav IL And be it further enacted by the authority aforesaid, tlat if any action or suit
shall be brought, comnienced, or had in any superior court in this province, against anyai gIve lAct i(li_ su-

dence, person or persons for and on account of any such act, matter, or thing as aforesaid, lhe
and the nayplead hie getierai îssùe, and give this Aet and the special matter in evidence ;
and if the plamntiff or plaintif's, lall hecome nonsuit, or forbear further piosecution, or
sufer discontinumce in any such action or suit, or if a veidict shall pass aaainist the
plaintiff or plaintiffs therein, the defendant or defendants thercin shall be entitled to double

aid entitledito double costs, for which he or they shall have the like remedy as in other cases in iwhich costs bycusts. law are given to defendants.

Persons prosecuted 111. And be it' further enacted by the ahutority aforesaid, that if any action, suit, iii-
mov apply to courtin dictieni, information, prosecution or proceeding shall be brought, commenced, pîeferred,
which proecunon exhiibited, or hîad ini any court against any person or persons, for and on account of any
Comnirencei t S0 i

.rStdst" or such at, matter or thina as aforesaid, it shall he lawful for the defendant or defendants iii
court be not sitting, any such action, suit, indictment, intormation, prosecution or proceeding, or for any of theni,
tien tu anyjudge or lo apply by motion, petition, or otherwise, in a summary way, to the court in which the saie

justice orsu1ch court, bath been or shall be brought, conmnenced, preferred, exhibited or had, or shall be de-
pendiîig, if such court shall be sitting, and, if not sitting, then to any one of the judges
orjustices of such court, to stay ail further proceedings in such action, suit, inidictmnent,
information, prosecutionor proceeding; and such cou-,and anyjudge orjustice thereof,when
the said court shall notbe sitting, is hereby authorizeo and required to examine the inatter of
such apfplication, and upon proofby the oath or affidavit of the pcison or persons making such
application, or any of thetn, or other proof to the satisfaction of such courtjudge orjustice
ihat such action, suit, indictment, information, prosecution or proceeding is brought, com-
menced, pieferred, exhibited or had for or on account of any such act, matter or thing as
afore-aid, to niake an order for staying execution and ail other proceedings in such action,
sut, indictument, information, prosecutiton or proccediniig, in whate-,er state the sane shall

nd lt order douile or nay thenî be ; and the court, or the judge or justice màaking such order for stay of pro-
costs to be paid de- ceedings in any action or suit as aforebaid, shall also order unto the delendant or
lendant. defendants, and he or they shall have or be entitled to double cosis for all such proceedings

as shall be had or carried on in any suchi action or suit after the passing of this Act, and
for whici costs he and they shail have the like remedy as in cases where costs are by law

Prosecutor authoriz. -iven to defendants: provided always, that it shiall be lawful for any person or persons
ed tu apply tu court b>eing a party or parties to any such action, suit, indictment, information, prosecution or
to dischwarge order of other procee<ling, to apply by motion, petition or otherwise, iii a summary way, to the
j'îdge or juttice, ilr e ng,
stoy uo epr -ceeirs; coli t in which the sanie shall have been brought, coineiiced, preferred, exhibited or had,
application l'or suesi or shall be depending, to vacate, dischaige or set aside any order made by any judge or
order to be nade justice of that court for staying proceedings, or for payment of costs as aforesaid, so as

in iddmirst o>ur avs such application be made within the first four days of the terni next ensung the making
of iasxtutcrni (J- iclder by any judge or justice as afoesaid ; and such court is required to
colint i (i n ichap>i
cationn -iade. t xaMine the mati r of uch appleaiuon, and to make suchi oider therein as it tne application

had been originally made to the said court: but, nevertheless, in the mean time and until
such applicatioi shall be niade to the said court, and unless the said court shall think fit to
vacate, dischaige, set aside, or reverse the order made by any such judge or justice as
aforesaid, the sanie shall continue in full force to ail intents and purposes whatsoever.

Persons comnuiiîed IV. And be it further enacted by the authority aforesaid, that al[ and every person or

"pozi chrges uaid persons dischaî ged out of custody as aforesaid, although lie shall not have been discharged
heretofore dischîarg- according to law, shall be deemed and taken to have been legally discharged out of
ed, tu be deened le- custody.
gally discharged.

CAP. XIII.

No. 1097. AN ACT to authorize the Appointment of Conmissioners to investigate the Claims of
certain Inhabitants of this Province for Losses sustained during the laie unnatural
Rebellion.-(Passed 6 March 1838.)

Preaible. W HEIREAS during the late unnatural rebellion, certain inhabitants of this province sus-
tained iuch loss and damage by the destruction of their dwellinrgs and other buildings by
the rebels; and whereas it is expedient that a diligent and impartial inquiry should be made
into the anount of such losses: be it therefore enacted by the Queen's nost excellent
Majestv, by and with the advice and consent of the Legislative Council and Assernbly of
the pr4vince of Upper Canada, constituted and assembled by virtue of and under the

autrority
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authority of an Act passed in the Parliament of Great Britain, intituled, "An Act to

repeal certain parts of an Act passed in the fourteenth year of His Majesty's reign,
intituled, 'An Act for making more effectual provision for the Government of the Province

of Quebec, in North America, and to make further Provision for the Government of the said

Province,'" and by the authority of the same, that it shrl and may be lawful for the

Lieutenant-governor of this province, from time to time, by commission under the great T

seal of said province, to appoint three persons as commissioners, whose duty it shall be to t

inquire into the losses so sustained by Her Majesty's subjects during the late unnatural

rebellion.

I[. And be it further enacted by the authority aforesaid, that the said commissioners, C
before they enter upon the execution of their office, shall take an oati before anv one of Her f

M ajesty's justices of the peace, which he is hereby authorized to administer, to the following o
effect: "1, A. B., do swear that according to the best of my skill and knowledge I will &
faithfully, impartially and truly execute the duty of commissioner for ascertainng the losses
sustained by certain inhabitants of this province during the late unnatura rebellion.
So help me God."

III. And be it further enacted by the authority aforesaid, that it shail and may be
lawful to and for the said commissioners, and they are hereby authorized and empowered
and required to examine upon oath ail persons whom the said commissioniers shall think fiti

to examine touching ail such matters and things as shall be necessary for the execu-
tion of the powers vested in the said commissioners by this Act; and ail such persons are
hereby directed and required personally to attend the said commissioners at such tiue and
place as they shall appoint.

IV. And be it further enacted by the authority aforesaid, that the said commissioners (
are lereby authorized to meet, and sit from tinie to time at such place or places as thef
Lieutenant-governor, or person administecing the government of the province may direct,
with or vithout adjournment, and to send their precept or precepts, under their hands and

seais, for any person or persons whatsoever, and for such books, papers, wrtngs, or
records as they judge necessary for their information or the execution of the powers vested1
in the said commissioners by this Act; and the said commissioners are hereby authorized
to appoint and employ a clerk and messenger.

V. And be it further enacted by the authority aforesaid, that in case any person or persons

upon examination upon oath, before the said commissioners respectively, as before men-
tioned, shall wilfully and corruptly give false evidence, every such person so offending, and
being duly convicted thereof, shall be and is and are hereby declared to be subject an1 d
liable to such pains and penalties as by any law now in being persons convicted of wilful
and corrupt perjury are subject and liable.

VI. And be it further enacted by the authority aforesaid, that the said commissioners

shall, from time to time, at their discretion, or as often as they shall be thereunto re-

quired, and as soon as possible after the determination of their examination and proceed-

ings by virtue of this Act, and without any further requisition, lurnish an account of their

proceedings in writing to the Lieutenant-governor, that a copy of such proceedings
may be laid before thé Legislature of this province at the then niext ensuing session of
Parliament.
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