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COURT OF Al>IEAL

SFPUEMIIER 29ThI, 190().

REX v. BLIAIE.

Crimînal Law (Convictio,î for Ilurder-Noiidirection-Iz to.rîca-
ion 'if I'rîsoner-Inabilily bloAppr'ciale NVature and Iiesidi oif
AcIts-Maslaiigher--New Trial.

On thie 9t h Februjary, 1909, the prisoner % as fried before
RiniDELL, J., with a jurY, upoî a charge oif nîrderirg bis wvife 1)repate blw wth an iron ploker, and eoux ictel. Ili, m;as Se-ntencelü
tri be lianged 4'n t he i3th May, 1909, buit was reprieved hY thie

~1ovrno-GenraItili the 141t1 Joue, 1909.
On thlicth Joue, 1909, cuunbel for thie prisoner appliud, to the

triali. tjdge, un<Ier 8 & .1 Edw. VI I1. chi. ), tu reserv%(-e a ca-e for thé
court of Appeal, UPOIl certain grounds speeifled. liiiiDE:L, J1., re-
fuse4l the application, andi on tlie 29th J une, 1909, sitted ea( n for
is refuisai (14 0. W. R. 363.)

On thle 2.2nd, September, 1909 (the prisoner iav ng been aga;in re-
pre&,T. C. Bobinette, K.('., for the pris-onecr, nîoved befure thme

('ourt of Appeal (Mo~S, { '.J.O., OSI.ER, (LuniOu, MAcua and
MElIDITL, JJ.A.), for leave to appeal or for ant order directing the

trial tJdg o state a case for- the opinion of the Court, opon thec
griund siatedl before tlie trial .Judge, and upon fthe furtiier grouîîd
thjat flie trial *iutge sliould have sperifically instructed thie jury
t1jl îa vhe shoUld.cne fl()]ji(,, prisoner's state of intoxication, and
tllat, if tlîey hîouglit lusý state of intoxication wns siii-l as, to prevent
iii froin appreciating flhe nature and result oif his4 actsz, they sliouhd

not eonviet of murder, but of manslaugliter.
J. IL Cartwright, K.C., and E. Bayly, K.',for flhe Crowuî.
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'1'IE COURT, 0un the 21"Il Septemiber, 1909,! gave judginient re.-

fusing tu direcaa sîate vce ypo mimhe grounds urged' bef4ori, the, trial

.1 udge: ; not miggtnt " tha t anr apl liuat on sliould 1w Hnd l ihe t riail

.1ituIge lu -tiet ai (a* ulkpon 1-lte ne gruutiidz.

1Epon ill l 4-î day Bob)Iiniette applied t l lîuuî:LL, J., lu ,tale a

tawe, ani uol th folluî iCg day HumDEL, J , grave judgmmet re-

ruinig itei application, saying (iii part) :--No 01e hacing ai toe trial

mnatl ie n prult-actha ilite In d uiiiif tie prisoneri war Aitl by' ini-

to\içatiil in th1w dire(t ion ind ld anti lice' bing nul ' dec

îiii;ha dIirettiion, il vouli Itae ee iie for nwýt liîa\te clîar-ged ite

jury upoli \% itat iý, uf iliie udoiubted lati ii the va-se of il IriýHUer

proitd lo leate beun drulnk ai Ille intel Hf çeoanînîttiolg thev 1fTenee.

anld thn iluitati lie pre'umption tIaI ai ian is taken Us intend

lite natu[iral oo~tUetC f lis act is rebtled iii 1w cane of v ai

wlao iý 11lrunk, I)v site ii1g lais inld lu have been su amaticed bv die

drinký ihat lie, \%as incpable uf Auing t bat what he wvas doing

wNaa \agru o unei dIo1&bî tbie Iatw but te iaw stated dues nul

appiy to uic rc'ten case." Wher a Judge sumns up Wo a jury, lie

inusti n Pe taken U lu indiiing a traiuon te law :" Rex v.

Meade, i 1 1 ik. 1, 'S5 at p. 898.

lin ili, ?8stIh penbr 1909, Bobinette, for Ille pri>onier, 11(noved

hefre it Cortof ppal i'oss (J.O., OSL,1 G no, M'v-

LAUNaid MiIitTtI J.A),for an order diritin fb rial

Jîagî.lu ubait a qmuion as to the statle of intioxication uf the

titfenidant tl ilie ('ourt for ilsz opi)nion and deltermiiiian.

.1. l". (';Irl\\rigl, k.C., for- the, CrTown.

rit, wusinrsd'asý fiily ar-gnied îpn lthe niotion, and

tounslt agrid tiat lite mjater .tou be, 14efi lu the Court as if

argued on a state "a..

Moav~,('3.0,i on te foilwing day, deiivered lthe jîîdgillent of

thv (ourt:

\\4 liit'ý nowý to1dee ie uase ivill <'tre andi, 1 ihink

I nia y' av, muta due rgardlu inthe gvaip -F 14-it issues in-

îol'edaini te iîporane o!lte niler tu te, pr1i'outel-rnd, afler

dt~ib'raiO, we tite oin tia lie conclusiOn, Ilmugi no 'ithout

.mte iti (ai i l mm t J buw itr ! o f the tîtenbr Hf lthe Court,

ombaî, uuing ail teq 11idet1ia1 rugariiig lthe icidenc as it 'vent

Yu itei juryv, il is butte b ay in tlit îualiifieI wvy Ihiat 've lhink

titaï,t ltele >il'n[id ita\e iten ai case statoid îîpon ti: isquetion. rrîîat

beîig thuo conlcltt, o! courses il 'vi lio fromu thle 11ndersZtand-l

ing 1li a pkm of vesterduiy ai ilte cnliorftergiel



MeNEIL %-. STEWART.

ilhat the casec beinig stateti t he Prceelt conviction would bc s t asid .
and a nwtrial m-ould bc granted to the prisoner, and, titat. heinugo the
%icw ilhe (Couirt lias taken of the caise, we deeuui it proper anti riglît, as
iiulh in the inferest of the prisoner as lu other interests, that we

sîudnot comnment îîpon the evidence that was before the jury iii
t his c-ase or upon the way iii wluuh the case xvas finally Prcseuîted tu
thet jury.

Thon it uîav bc -aid that there could hc o 0reasoti to suppose for
a iniment, f ron the case as it l)rCeflnts itself to our view, that if Mr.

JutcRiddell, the trial Judge, had been requested t0 charge the
ju iithe way in whieh it 1$ now stated lie slîould hae (loue, lie

wouli hiave refused to (do s0. It xvould hoe as obvions to bis nîind as
it nofw appears fo bie obvious to the mmbd of everybody, that it is

dt'ialin view of the evidence, that the direction based upon that
4hould bie given to flie jury, and fliat MiN. Justice RIfddell should be
aske(d fo present it to the jury as the law required it to be presented,
T'hat i iew of if seeined at the finie to present if self to everybodv's
11Mmd, but those ini charge of tlie case seemed to be directing their

îidstoe otiier vieivs of the case, and tliat view of it M'as overlooked.
oer ai ail events not thoughit of sufliciently to determine the issue.,
1,efore the jury. Thle resuit of f hat seeiued to have heeùn f lat per-
haps: f lie prisoner had not badl bis case presented to the jury for lus

aafgeas fully as if would have been ]îad tlic inatter been ipre-
>senfed on) hie behaîf in that way, stating the view that lie liad beeui
dlrinking to) some extent, fuis extent, of course, to be for ftie jury toe
sav1. Wifhiout entering upon fthe case further, with a viewv Io the new
trial. we conclude by sayiîîg tiiot this result is one fliat lias beeiî
reachied after fulîl consideration of thle case.

SEi'TEMBER IOti, 1909.

MciNEIL v. STEWART.

WÎÎI(ontrut tn -I)eise J)ethof Devisee-V'sled( Estate, -
Conilgieneyý! Subsequent Diresting - I>ower of Ap'pointl-
nien t.

ApJpeal by flie plaintîif froi fthe order of a Div isional Court, 1l
I.L.B 868, rvsigf lie judgîîîeît of 1FALCONBRîI>GE, C.J.K.B.,

Thie point for decîsion f urned upon thle construction of fthe 5itl
learagrapli or thie will of Mary (Gibson, as follows.-

1I -ive devise and bequea h ail ftle rest and residue of im real
and personal estafe wliatever and wheresoever flot lîereiîmheforî. dis-
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McNBIL v. 8TE WART.

iii dift1i(-ity holdiave uirisen. N cither w iuild ummy ha\,earst if
it provisýo Ilîad p)roceuded wiî bout the words a1bove set forth. E1iinmî-

nating limn thep reit aiiiîng m-ords pr0o îded cieariy ami appropriately
for the po 1,1É, c ase of a lapse 1) ' reuson of the demt of .Janet G~ibsun
tri the Ilfetilm, of 1ime lesýt;trix, and curried the benefit of thme dev ise

t<>euirn if'ýj vn simouitid iw left andli siotild survive to fudi li thie
cýonditio)ns set fo.T1itis was of course a very proper provision lu
maiike. Withouti ii Ilimre uid bive been ant inlestau v ini the ex ent

,of TJaiet Gibsons'> death be(fure time testutrix, even tbougi t lcre wr
,c1iidreni i n tr Sect ion 36 of lime Wiiis Act, R1. S. 0, f-it.

128, woui not apply, Janet (ribsoii Bot being a ebil or issue
,of tcesar. Sec ulso llargruft v. Kýeegan, 10 0. R. 272 Thme
ins:ertion n litle prox izo of the words aimoxe ad trldl does nul in
art% wisedepeit ils effeeýt in the event of deatt lbefure te te ta-
trix. but their Porellut seeus to stirggest t he presencu il) the lesta-
trix*ý inmd (of omelrie damtpretvoniedorut all events

imlper-feetiv %- rssd 1)euth1 Nvitlitu eiildruin after I ite death of
thetstti billeur deatm (f her, iflIsbandf wid. in ilseif, work

zuig)s o limes4 devse 11w1Th wurds îvert' proimahiv used with soi-e
othe(r iintent. bu t (J Ili *emcie y m fmiled to express il, and timere
was lnothling il) ULt other mvord-, of te xvii frumît wltie it înight ho

giathe1ý.rod. Titere was noitiiug lu controi lime eiemmr etrect of thbe
e.ar1ier prî sonI wiie tImle estale in remaimdem xvas vestedl in

Jane Gisun po]imer attlainimmg Ilbu age of 21 \-cars. Thme resuit is
th)ai ii thev ett icih mapj)enie thme eariier provision îvas left lu its
operationi amii the plaintiffs have timerefure no estule or Projerty îii
tlle biands ini question. Asblie alieged appointnment in fax'uur of
the pLaintifr James-ý Ilbrsm i it il"'s virtualliic ueded limat,
t1jere was nioit a îaid excueution <m limeh p>ît'er, and thiat appears t,> bc
the correct ieeven if il bu assured that it wus ever delivurud sub
a! to beîe)ertitve us ui) executed ilistruntient..

The1 appeal s1hould bc dismtissed.

The otimer imnenbers of lime Couart ugreed; OSLER mnd mIDT,
JJAgivinig reasons in writing.
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liontIliv3 in! vi sa mi l b r in o411 f aragraL i l illidii elt iar Il a-

!;i. -,!i aIlli
1

NI t, t( nt'' f-r in infant.

NIr.kEiTI . ai iL i~a bhal Op. qustiona watt, xvh an, ile w wr-

nuluneut hy, t hert %a- ni, r-ii for t lla ippitatiion of 1he en

de~~atauî îui îu'rel uth ib rgilut 1f alieiatioi, but1 "f aniv lit tOie
uitialr 1lkt pilil- -( th, csit %% biut Il it 1sinen e to uý e'

'U.l, t% a *î'' ulu1 ghhi print ipi, frouain

NIuý h.s , fil 1aanp -, th *ewsoefrhe îpuutolo
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gat L1ti i'l; rîîg u u h 11daun1IL m'\p iLre-'tl ine tin t1-1> %a

I>t lratou Iîui~h1Weti that buail ujen'l.1aîlv

~ a n'tvi m l 4 tak antlin uîirtle xliî- 'f 01lu

1'aîngrph u th a illrfrtil

_ aIiu , ,u d 'lint tf ti 1i ,lt u dý lo i

llauùtoy ~ ~ ~ ~ ~ ~ PrI-4 Far 'usugOerrdBig ktuii by ('otît

1 0 q10 i oth i1 Auh F ri fretPl 1w Ro rd 1)f Ia il fuiy ( 'f,il~ i is, r r

il q ilr <'ruluî, (> r "f iluaolrd foir ('1on4ruu!leiîe P'of Orihd'ail

er lq -1,uJf' for PrI(ay lu i ry ( t,, 1,nd <)ii-li r 1 Pi ') p-

,fuuurn le, juru ('u rd hby ( leuururhp ucli)i tf 'r illr

f"# 1 i 1 ltd 14uIl ! "ird ilou Rl",1i l Jy A. 1 1 . $Ocfi.)(;

Apea !d t) t ah'tndat froîn tb114 j td(gluen ki1 ) ( LUTE, . 13

t.> W h? 1$ ii1 ';~i iu ile lni f l nk,- ailn for dlamîageýS fo r,

faur ru Iltain. ansel-iv thlei defendants' ra i 1uav bei ng bl i t,

throghu. Jtiid f-r u,1fil lu fuiui4liig pdropebr niviias t omrnînunliea-



KELLY v» GRAND TRUNK R. IV. CO.

tion between the parts of the farîin stparated by the raîlwa 'v, and for
injury bY the bridge ultiîîîately erected by the defeîidant:.

'Hie appeal m'as litard by NIFIZEMIT1, (XJ.U.l>., M ACMAIuos and
T1TE .JJ.

P.ý L MuCarthy, K.(X, for the defendants.
Grayson $uînitlî, for the plaintiff.

MEnI~tItU.~ T ietrial J udge hav ing properl ' fv d â:s iii-
deed,ý %vaS flot dispilited b'<' tht leairned couinsel for the ailaits. t 
111c bridge Mi qucs(t ionl was erected ini pursuanee of an agreenment ]le-
zween tIlledcsr iii titie of the appellants and the predecessors
in titif, of 111, respondent, tliat the fornîtor %voul inaintain it, it fol-
lows thait thetarw down of it ami ' heev der~ gt 1e respomient
of the iiuclins of a( u(ss it afforfdcd fri iu p art of his laind toth
other,1 ivlitolut ;m fil] Iit borit ' , ias a Ilae oI' thle agýreeIîîeît foir
w-liiieh tule a)pellatItsý ar anwilrahlt fil ulîîrnages tiiftle resjîoideiil,
a4114 to anl action for1 thlese diig tiht generall Statuitt of Limiîta-
tions. and liot -(c. 3(W) of the Itailmai Act, i-. ini n» opinion, applive
able.

1vnif the S(.ction %vvre appîl icabîle. it w ould <uit bar the c-ati.s
of action. for thcre wa;s a touttinuuation of thle daiage, aund ont year
fromn the caigof the diiage liîad not elîpseîl when the action

wa~ bgunfor the iiww iians of erossing, provîîed iunder the order
of the Bailway Coninuissioners was4 not eoiiuplt.ted nrîil about the
ist Malv, 11)0.8, iand the writ waq issintd on the i tI <if tht fîîllowing
August.

Thouglh 1 prefer to rest nîY jîîdginent on thlise grounids. I dlo
not desire to Ix, understood as ditTering froîîî tht, view of the learned
trial Judge, upomn whiehi lit camne to tht conclusion that the respond-
ent« cause of fiction was not barred.

l'le appval should, in rny opinion, he disrnissed w'it]i costs.

MÂcMHONJ., concurred.

TErzî,J. :-It Iras adinitted liv Mr. McýCartliîv on tlîe argui-
inentt that the defendants were under agretînei(nt with tht plaintitl's

preecasos n titie bo maintain a bridge mîuer thte railway. 1 tlîîîk
it nuait be assUmIed that under sncue rcîl ci a bridge affording
the acconinuodation provided býy the one tut w'as rennoved slîould
be inaintained.

'l'le plaintiff's riglît to, damages, thîcrefore, against the defeîud-
.nts for flot maintaining sueh a bridge would be hased upon agree-
mnt independently of any common law or statuîtoryv right against
the defendants&
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7'TI M RSH v. GRAHAM.

or goý to gaol, andi the payaient %vas tînder prtest. Now, iu juxta-
position wvith thiis 1 plaüe the affidav it of tiRe ('oatttissioiier of

%%)c]leh ~j~ " The defendant aduîitted lie had lu liis preaulses(,
1 iquor d i novcrcd andi seized, and >a cliing the saune, aid

upon tic said -taitenent by the defendant and a isonof bis

guhiit the convimiction hiereiin was iinade.ý"
I fýind no e' idetie hiere of ait admission of gult, but ouîiv thait

videýr whing sold-w'lîitl uay or ntay flot be iiutoxiuatiîag. The
u~loe on of the legisiation is as to the use of intoxicants witlîia

t1ue procLiîned areâ, and no proof is made or admnission it ii as to
thlis vital1 point.

The ffe- is defeetively aiieged ini the iiiforniat ion, m-hieh
states that " the defendant did have iaitoxieat iag liquor eaiieti uider.
for sale, contrary to chapter 9, R S. U. 19016. Thiis niay by im-

pltinincorporate the stateient of the offecve giveal ia the
statte 6& 7 dw. VII. ehl. 9 withi the information as heing a sale

within thie fimt 4pevîfiedl ia thle Prociantatioti. lroof wotild, liow-
t,%ter. rquire to be given to shew the jurisdietïin of the aîagisîrate
territuriaily o\ver the particulir place where the sale was miade, ami
that ht Was, %ithin the area of prohibition. A suflicient anti im

0411ujocai confession of guilt utiglit, upon tis informtation, hiave
imliedoi ait admission of jurisdict ion ini tie aiagist rate, but t he

conlfesiunxi rlied upuli iii tiese cases cauluot 1w so tised.
Lt wuuld be( better aiso to foiiow the xvords of the Act aadf aiIcge'

Ûti ic ulYcuider liad " in hîs possession,- thougli tiiese words a.ý
nlot eSseiltial in iay opinion.

Altogett1ur tiiere appears to itte an entire lavýk of evî(ideîîv to
suppor)it any of tiiese convictions, anid titey musît be quashicd and1 tic

îuiney rturned4,. 1 grniut t lie usual pruotct itn to the niagisiw ati-

BoiC., IN' CII AMBEitS. S:'Mwt23mî>, 1909.

TITCIIMAIISII v. c'N L.

,Çýerurit Y for Cosis-Actione agaist Mlagistrate and Constable
H.S . 1897 ch 8.9, sec. 1-frfences to Actions-Watit of

Noic flton Trial of Merils on M1otion for criy

Appeai bY the plaintiff front order of the Master inChmes
1 V. . 2, '-7, requiring tlic plaintiff la caeh case to give scurity



28 T1HE ONTAIUO0 WEE'ýKLY NOTES.

fqr th.' iifvda s'tsit. Tht fndai ini one MAtRo was, a

inialiéra&' MnI ini lhe 4ther at conittahe.

J. Il Niiikt'iiei- furi thle plint iff.

W. . idlituiK..,for, thc'df'dn Mt'4»uuneil.

%N , Il, NI& Kdltî, .U, foir tht' deft'ci)(iti Gralian.

lliit-. p,. :.-1'he îîiagiýtill1ate al j(rlviti( inut tule she

m it(tt' l i hufiu' t unîplaiîît'L. L f, vetl lit' oliittl'.1 tio set dIoni, III

v.tuî and on tht' fai, u tht', o~nî hi il ni mdw;I aat of arii

ltitii'it, ai il t'gat iuns %î lîîu Il ii at malt' illi îît

ý.'a Inî i l î failureu ti Illt'd1 tht n ilulu î q swil IlT,

I% arrîttît 1 t iv irt' (- a i ',ft, unil il i> otf t t n itit fat( t. Stiii lit'

Un a~thtah iit ling 14itin hit uii tin andi i- pimia fat'h'

eutillt~. i '. iue of '.9of 1. S. 0.19~tIil, t, tht h'tW i

muipr't tt uf 11w A,\et. 1f ý1 ,un nilt'Il, tlIit-il 1 l.ie s a1tul enil ,

îîdtr1< . > 9 tIl. 89i , tu pp'for- >kt urity f1r()[. lit'

hait tri (itt - iî1m iý lo'r' 1irîi't f se. '2 ? f ldm At tr t lita h

Na sa tin rt i i l l 'r mm i l 1 lh m .1ht'rt, I tht1 lu 1( d u ) t ul f t1 huis

;q -T - 01111 t Ilit Mia'tr rri'tl tly tîughit tliert mis a tuflefe t'

Impol tut îmt'is u w 'r'its, ilu ~ut'lt', ht fatl ittl> lutt' n

dltfet' i s il t1'ft'nt~ti v e t uai tlmt plou r liot îrt( hla

Plt bt't'n giývli aih'gîuîg t1110 11ht' imagistrIgat- m'tt' mmahwit'iusl :11it1

%% ithirt t'itonh andi p'ruiahît' ( iliu8t 1îîîth'r >u(ts. 1 alitl ill ari

frum aIl tmtruatltt'rsý wliiul niai' rist' tipun tlle levîdolitt. Il j

nult tilt' oorst u te I'otirt ft tr\ Ilit' o îiiiîf Ili'le dftmîvt tîý

nuîttdfat- 1s or iijuîwTl la pririr l' ial. Tltu'fr' ilidt

il, WCts gla>îîunfo ltr iiui th' rtier as itostuybengit'î
'l'utu..nlahl us 'ntlt'lj, altýo tIo uinliili t lit' rdr

Thl aippoal 1t 1lisim issu' 4 ntith to,tts lu th lueft'iilîtnts in t1'.

f', <nd ( ',r1lufcal 'ý Rfrrm i lo Terrnus of < 'oumract.

Tht' mb t1uu'smtion litpon whit'ii judgnîlent watt rtl'v' it t he

t rial 14a& is it , 1 .1 tIO.IM uthurs initt O t I MU Mining ILoM, whCih,

îiuik'rtht tellt f lhtll agrtvnwnt set ont in thîe plead ings, m-ere to l»e

atutclit.y li tut' defenlat ( 'Iltriç for the pitvrnent or tiii' înpaid



WARREN v. BANK OP MONTREAL.

Purchase iliolev 0f the eon1panVs mine, w uhwas sold bhi' lîjîitiio
the plaintiffs.

F. Amnoldi, K .(X, and 1). 1). Grierson, for the plaint ifs,, eon-
tcnded tliat the proper mode of iiir-ying ont the agreenient as to
ilhese aiares w~as to transfer tiin to the ilefemiant ('urre 1' in trust
1111] in es4 row as vllateral see-uriti- for $1 90,000, under the ternis
of flic wriitenf agreînient dated Septeîîîber 18t1., 1908, betwieen MI.
F. tuirne ani E. D). Warren & (Co., tiot transferable free fron this
trist e-xvept for delîvery to E. 1). WVarren & (o., until reinedies are

execisblefor dlefault on tîteir part iii paynient of said îuoney
iindetr said aigreeidnt,'' ami tleu'v insisted, that this siiold appear on
thie face of the eertificate tu lie is5ii(e( for the sluîre, tt» flj efenodîîît
Currne.

G.ý F. Slieplev, K.('., and IL F. Sesotfor the defeîidaiit
Currne, uonitemieà that lie was entitled to have the slîares transferred
to, iii absolutely without anytbing iippearing tu slîew that lie lield
thei as sev urit *v for thle pa)iiYilft of the Inireliase ioney utîl sub-
ject to the ternis of tic agreemient.

Envi N. Arînour, for the defendants the Otîsse Mining ('1o.

MERDITI, '... :Theeffeet of the agreenment is, 1 tlîink, to
VQl t1twbt plaintiffs pledgors aund the defendant ('urrne pledgee

of t iv sîtares, anil to etîtitie the latter bu hia-i e thlin, stand in lus naine
on flic books of thle coiupan.v, and b liai-e thle oen i tivate issued to
1,inui : but lie is flot, in nîy opinion, entitied to ]lave the sliares stand
ini lis naine as if the absodtîte owiner of thei.

That a pIedgee of sîtares is etititled to hav'e tîteni transferred to,
hlin on theo books of the eonipany is stated by the text-)writers oui the

,subeet adtiire is an amtple autlioritv li the Aiuierieuan cases for
tliat statinent. 1 ]lave flot, liowever,*fouind any caise ini whli it
has 1wen lîeld tlîat lte is entit led to have the transfer mtade ivitliout
it beving 4icwnii tîtat it is maIe ho lîmî as pledgee anI not as absoluhe
oWner of tu holiares.

1-poni prin(iei>l, it aippetirs to ne tîtat the rld ie' iht, is t
haelo the s>;e o transferred bu Itinu as to pî'eienht lýie pldgor.
dlîniig \% tIi teii bu ]lis prejuie ohlierwise lis seciit wi ýotull be
subljeeit ho destruietion by a sale anI] transfer 1wy t lie plelgor t<> a
pirehiaser wîbluout notiee; and thtat, on tlîe otlier liand, lie bas not
thue riglt hli ai-e tlteni so trnsere s to put luin iii a position
to deuil wihhî theui iii fraîtd of luis plelgor's riglît and su as to defeat
it, a>; %%ouil lappen if lie should sdil ami trauîsfer hîtei to a pr
oehaser withit notice.

I amn of opiinion, tîterefore, tîtat tlue proper mtode of dealing îviîl
the Slhanes is; ho transfer thein o the defendant turnîe " in pur-
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anid t1h;1 î lie -liii 'trth ate ý4u1tlI iý4ue Ili the an fol*llî.

'urne, ili th u utufdfal happinig Ili pa [litl of tilt pur -

hast' ,în' . lu ' ï i-,' fu1 t'tr iglit to , h'n hli b iý t'tittlt'dl as

p ' .v uf 1 île lIart' i, nti wi .i aI t u aî wun prt let ýt 1 lie p laiiln-

iti ga i Il ant' iupup' ! ~ ! o ý f1,r d'aling il lîlitl s1l1Lare Ibý hii.

NIiut 11i heefr 1u illlgnl dt(.rintt1 i gh -f thle

Iat" li- bu what 1 lia'. e ftnnd lièni lI , antd there. wilI I. u.

uotso!tieatha r -1 truiîn lu :mîýo tu lirti B1111 Af

thIll murt' inI ilie \% ru Lg.adli l tigat ion w ould Iat-bun at idtai

hiild lu__ seloýpur and more jindgmit bu' iîl in %he îiiuîî.'on as~

îl , e t r* illi ,ot of ' Ili r lui in-IE nE '21' n.ii lUItU.n

b!, l 0pl~f o utdeti',1 I),iti

Moion sei joaIl a tiîn' iet ion nsir tho LÀquiior i ,nie At

i. Rt. t'r-11ii. hA, . for t ru n

lii Rn îîîl'r '' o! h'f lt 1uu ,iin Al t, forI tlat tue durfend'

lint dîlI -el ord ýuutf lqr iîtatlu, tRie ot ~ of ev

-U \!elu t t and 
Utetntht h'efat ieeo elin4

nîkut lanoten ' t -,lI[ iJo 'i nta iil5~-- i~p> of

I ujiî ru irîiî a' 'ut ua ftnew tlîta etin

'tht'nîag~trat gîts re~uîî~fut bs adudit'tioi, ani.ite'

up'~~~ hii Nu apRî AVt c !sa it~r'ail Aîe to'ient HU, AS tl

aîdt mnî,1oîlî 'n' iniii la ti d'enla acîr %e a

iî~~'~~t~n "'~ îrig liîîu forutiers haî iuuJIf ati otRian lie hlîert'

~ 'loi il~ t ~o! th. $2ut tie ~tt tîes o!t îtro 01t lUU. w hit'b

qI 111M ~n a enîd' ~r tiî'îlltuie 1oI ivi re e a - Ji



RE HODOIXS AND CITY OF TORON TO,

Ikeaing the evidence fairly, the action of tlic defendant x'a,
-iîply ib]is: he was about to or-der soîne aie for himself f roin brewer,
ini revle and two of his friends askcd lîin also to order sonie
for ilium ait he saine time. They gave hirn tlie money to pay for
ibe aie ai thie saine price lie ivas payîng for hiniself-and this imoncv,%
was tranlsferrTed by lîim througi p)ostal <rder to the Brockvîie
Urewvers, whlo forwarded tlic ale, whichi was delivered ho flie two
friends and, tli defendant in due course. T1he mil y purchase or
sa1e of aie %vas wiflî the Brockville deaiers, axîd tlie importation of
a11( into ilhe townshîip of Mounitain w as an inuousîî act so far as thli
infringenient of fthe Liquor Lieense Act is conîcerne(].

Tliîe cniction cannot be support cd on the eviden-e. ani s1iuil
be qahd

M.-: IIODGINS \ND CITY OF TORO>NTO.

ifunîpalCorporal ions-Local I mprovemrnIs - By-lam, A ssessi1îq
Rate8 on Land Fronling on, Street for Paynîent for Neiv Parc-
?ment -N-otice Io Owner-Def ccl No TÎieu 3[riîioinrd-By-lait
Quashed pro Tanto.

A\pplication to quasli pro tanto hy-law No. 505(6 of the eitV of
Tootso far as it assessed and Ievied upon certain property ini

JBloor street rates to be applied iii paying off certain debentures
i ýue h pay for asplîalting thiat street.

T. Ilodgins, ]K.C., flic applicaîfl, ini person.
w. C. Chishlolm, K.C., for tlie city co)rpor-ation.

JIILJ. :-Tbis is caled a local iluprovenient e- and it is now
thse law thiat a niunieipalitv inav in certain instances compel owners
of property An tlie sie of a public street to pay for tlic asplialting
of fil Strelet, uplon the tlieory f lit they arc the persotîs bencfited

Mlrey. Wile ît i notoriiius that mnan v sucli owners contend that
they are flot in the Ieast bcn-iefitcd, or ilot more thaî flie rest of flie

cumrunit, ad thîit thcy are f herefore muade to pay for flie advan.
tage, of the goeîral public, the Court lins no concerîs witii flic pro-
priety or adviý Sability of the legisiat ion, but must iîike the law as tlic
Court find, if.

But, asz this is a verv special kiînd of lcvy, for tlie benefit of tile
people iedbut to flic detriîncnt of tlie privaf e individual, aud
iiustified only J)v statîîforv autliority. cure inîist be taken to sc" 0



ail statutor prvsioflls and prereljuitIîs are oîpw iriift

i~îtue pystha mneyf- Inay lie taken out Of a il""n' oktu

olmr' ngeerainfoînaitilhit wil ot dlo to omlit ail- of l-

forinalit les,

T$,al li24 lru, .. dpst followlming f<roi) InaNI t'1l

il tnt ' tTh Il~ ýt7 ts i -ileu s tuielt tl t 1 l1a w : -Il

Pwa ~tiit1 s'tt obi nt'o anly u 1111 1in kft

IiiIaot .(l "f llamiiltonl, 13 0. W. R1. 118. a lui13.

'l'iw~~~4 rMillar~' ner al >atlte; Ilt. 1 its aretrarila

alliq 1 l tttt ro i s M q1- 'inc ipal lit, e ;1 t h . nu lut' il tu ll 'l

vit'ci Tu, th'onre-x nita vry -iith noio shial, inTer alo;i,

(ltîrlar .e' ut prot anit th lir anti niane n n 01oî h tt's lo

'VuIll aitit gi1 llu- lat a p l t wa ils fi i I T [le e~il lait

ti~ t f h I i llpri lltillt Iý t1,9 6 1f wIhi Il ,W k.i to Il, pr

il lut lt o f t1uIl goene.rai fui % t tht11' Illil I Ilipaliv. PIl e nle r

o!~ ~ ~ ~~~ihl t.t .os .f t. s.i .iîrveîn ..rpsit pail o i a

înuîiatei hentîteilas tht' sainie appciars Ny tlit' sai sth'nî

Ytu l'it proper i 111t 1 wil l rssie 1onsiais f 19 qe' o

i r foT î r i il i 1111i

-1 a1lite, ani Iha l ilmeeui tht noI, ' 1 Iu I fat aii defout Iv. 1t i'-n

A I N% 1r tu t 1laI tht' applig anhi tituldli aitv floundti t h og lu1

qIm itY hal anti îîîaki i n 1ui r t l1l 1UaI i't 1o i it tilt' statl t 1119 s .

ui'II5'~t'5 to l moi al four l t I r ý 11 '' Giit' -t aild('ily -4

Torontli I. 1I1. -- , a1lr l 1 l kn-di ' Suprm l (o ri:.

Anohe fhtv i oatk n Ilhil 1 a u e't n fti i iIl il dfe, Ii t

do ~ ~ 1o t~ii t , nt'isar Ili l'Ill fo i up Is' ut lie t'tdI1Ig Tt'

1 tl tl fl raiseLmi.


