June, 1871.]

LOCAL COURTS' & MUNICIPAL GAZETTE.

[Vol. VIL—81

DIARY FOR JUNE.

1. Thur. Open Day. :

2. Frid. New Trial Day, Q. B. Open Day, C. P.

3. Sat. Easter Term ends. Open Day.

4. SUN. Trinity Sunday. .

8. Tues. Last day for notice on trial for County Court.

11, BUN. 1s¢t Sunday after Trinity. St. Barnabas,

. Tues. General Session and County Court Sittings.

- Wed. Last day for Court of Revision-finally to re-
vise Assessment Roll.

SUN. #nd Sunday after Trinity.

Tues. Accession of Queen Victoria, 1887.

- Bat. St John the Baptist.

SUN. 8rd Sunday after Trinity.

Mon. Last day to declare for County Court, York.

The Loeal Courts’

MUNICIPAL GAZETTE.

JUNE, 1871.

AGENTS IN DIVISION COURTS.

The question as to whether persons not
belonging to the legal profession are entitled
to have audience in prosecuting or defending
8uits for clients in Division Courts has, at
length, been adjudicated upon by the Court of
Queen’s Bench, as will be seen by the report

. 9f the case In re Judge of the County of
¢ ork, in other columns.

It is more than doubtful whether the appli-
Cation, which was for a prohibition, “wisin

“form gufficient, but the Court very properly
f’ecided to go at once to the real point at

‘r'Slle, and to settle which the rule wis asked '

or,

The result has been to deprive all sorts of
"nprofessional agents of the right they claimed,
A% in most Counties successfully, of repre-
“ating before the County Judges those who
Right entrust their business to them.

A suggestion is thrown out by Mr. Justice'
v,"“sOn, that in cases where professional as.
Sance cannot be obtained, and where injus-

might otherwise arise (for exnmple, if a

tor were incompetent to speak for himself,

Necessarily absent from Court,and could not
N Ploy professional assistance) the J udge has
."'tht in his discretion, to allow some one,
bh° i8 not a legal man, to act for the snitor,
" this can only be in & very exceptional

and the learned Judge agreed with Mr,
Ustice Morrison, who delivered the judgment
h’“‘he Court, thet unprofessional persons

Co ® 0 locus standi as advocates in Division
Urtg,

It may be a matter of discussion as to the
inconvenience that may possibly sometimes
arise from the ruling in this case, but there
can be no doubt that the allowance of incom-
petent persons to conduct cases in Division
COourts has been productive of much mischief
in various ways, and has been one of the prin_
cipal means of driving from these Courts,
where most important interests are often adju.
dicated upon, those who, from their education
and knowledge, are most competent to repre-
sent litigants, thereby lowering the status of
the Courts and this to the great detriment of
justice, and sometimes to the discredit of its
administration, In addition, it is a simple
matter of right, that those who spend years of
their life in study should not be supplanted
by iguorant, pretentious interlopers, whose
chief claim to notice is often their unblushing
effrontery,

In some fow Counties the Judges have fol-
lowed & practice which the recent decision of
the Court of Queen’s Bench has shewn to have
been the proper course to pursue. Judges
throughout Ontario will now have a rule to
guide them, though the necessities of some
exceptional cases may require the exercise of a
sound digcretion as to whether, and how far
they may depart from it.

, In connection with this subject, we direct

- atféntion to the' remdrks of a County Judge

in‘Enghnd, which will be found on p. 84 post.

WITNESS FEES TO REGISTRARS.

Registrars of titles are as a class exceeding-
ly tenacious of their rights. By united efforts
they have sicceeded at different times in mov-
ing the Legislature to action, and we have had
amendment of the registration laws following
upol amendment thereof But these func-
tionaries seem to have left unprovided for the
mstler which constitutes the heading of this

per.

By the late Ontario Act, 81 Vic. c. 20,
8. 21, it is enacted that no Registrar shall be
required to. produce any paper in his custody
unless ordered by a judge, upon which order
a subpoena is to be issued in the usual way,
This i8 in effect a statutory repetition of the
rule of court: Reg. Gen. T. T. 1856, No. 81.
But the act says nothing about the fees to
which the officer shall be entitled upon the
service of sach subpeena, and to our certain
knowledge no small squabbling has srisen at
various trials to determine whether 75 cents
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or $4 was properly claimable for the per diem
allowance.

The matter must be settled by reference
to the rules of court regulating the allow-
ance to witnesses. At common law the tariff
fixed by the judges in pursuance of the
Common Law Procedure Act, governs the
practice. By that tariff the only persons en-
titled to receive $4 a day are, (1) barristers
and attorneys, physicians and surgeons, and
then only when called upon to give evidence
in consequence of any professional service
rendered by them, or to give professional ad-
vice; and (2) engineers and surveyors, and
then only when called upon to give evidence
of any professional services rendered by them,
or to give evidence depending upon their gkill
or judgment. In all other but these excep-
tional cases witnesses are entitled to no more
thun 75 cents if residing within three miles of
the court house, and $1 if residing over three
miles therefrom. These rules are binding
upon _individual judges, and nothing short of
arale of the full court either special, in the
particular suit, or general, regulating the whole
practice, can entitleany person to a largerallow-
ance. We find it stated in Re Nelson, 2 Chan.
Cham. Rep. at p. 253, that in a case of . Ben-
net v. Adams in 1859, Richards, C.J., ordered
$4 to be taxed to a clerk of Assize who at-
tended to give evidence in that capacity ag s
witness. So far as we can judge this order if
appealed against would have shared the fate
of the orders made by one judge for extra
counsel fees, as determined by the full court

in Ham v. Lasher, 27 U. C. Q. B. 857,

In Chancery the practice has been, both in
England and Canada, to follow the Common
Law tariff in the allowance to witnesges, —s
matter of some surprise, considering the inde-
pendent position which this court usually
occupics (see Clark v. @ill, 1 K. & J. 19).
We find, however, in the case already referred
to, Re Nelson, that the Common Law tariff
is departed from. Special reasons are given
by the late Chancellor for making a $4 allow-
anze per day to the Registrar of the Surrogate
Court.

This case is the stronghold of all public
officers attending court under subpaena, and
we shall therefore advert to the several
reasons given for the extraordinary allowance.
It is said (1) that the responsibility of the
officer’s position in keeping, searching for, and
producing original documents should be re-

garded; (2) the trouble and loss of time
in addition, whijch often occurs in searching
for and producing such documents; (3) that
in the case of an officer paid by fees, as he
may be kept hours waiting in court before
being called, he should be remunerated by a
larger fee than is paid to ordinary witnesses.
Now we do not doubt the power of the Court
of Chancery, or a single judge of that court,
to make special orders for the allowance ot
extra witness fees, but we submit that it would
be beyond all measure better so to regulate
the tariff that all occasion for making special
orders should be done away with. By this
means also the proper sum would be taxed or
paid in the first instance, and the trouble and
expense of an appeal from taxation, or of an

application for a special allowance, would be
avoided.

We do not quarrel with extra compen-
sation being made to all public officials
who attend as witnesses, if the courts think
fit to alter the tariff in that respect, but while
there is a tariff it should be adhered to. Now
we do not see that, in principle, Re Nelson is
sustainabie as laying down a general rule, ap-
plicable, for instance, to registrars of titles.
Apart from rules of court, the practice here
would be governed by the old Statute b Eliz.
¢. 9, 8.12, and under that the principle is that
the witness is not entitled to any thing for loss
of time. He is entitled to travelling expenses,
and if he is away from home for some time he
is entitled to his expenses for maintenance
during that time: Collins v. Gregory, 1 B. &
Ad. 950; Collins v. Godfrey, 1 B. & Ad. 950
Nokes v. Gibbon, 3 Jur., N. S., 282; s. c. 26

L. J. Ch. 208; Lonergan v. Royal Exchange,
7 Bing. 731.

In this country there is no Chancery tariff
for witness fees; the Common Law tariff is
against the special allowance we have been
considering, and in the old law underlying the
tariffs, responsibility, trouble and loss of time,
and logs or diminution of official fees form no
ground for compensation.

- Again we say that if the judges decide that
public officers should receive the fees awarded
to professional witnesses when called to give
professional evidence, we shall be the last to
object to such a scale of compensation. Bub
one cannot fail to see that the whole force of
the reasoning in Re Nelson would warrant
the payment of extra fees to every professions!
or scieutific man called as a witness upon sny
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point,—for what doator, surveyor or lawyer,
is ever subpeenaed who does not aver that he
is losing money in attending as a 75 cent
Witness ?

It would be very proper to have a general
overhauling of the tariff ag to witness-fees.
We doubt not if the Registrars unite their
exertions once more, that the thing will be
done. Tt would be a breach of professional
modesty for lawyers to move in the matter,
doctors have too much internecine warfare to
attend to, surveyors do not seem to possess
Sufficient vitality to agitate: it rests upon the
harmonious, well-disciplined, aggressive band
of Registrars to make the onslaught.

—

SELECTIONS,

ARREST BY OFFICER WITHOUT
WARRANT.

No part of the law is of such importance as
that which bears upon the security of life,
3nd hence the vital importance of all that
telates to the legality of arrests by officers
Without warrant, for in the struggles which
Occur death too often, ensues, and the recent
Case before Mr. Justice Hannen, at the Hert-
dord Assizes, illustrates the importance of the
Subject. To resist an officer who is lawfully
ttempting to cxecute a legal warrant is, of
Course, unlawful ; and if the officer is killed it
'S murder, while if death is inflicted by him
Necessarily in enforcing the arrest or resisting
attack, it is justifiable homicide. If an officer
Attenpts to arrest unlawfully, either without
My warrant at all (in cises where one is
Tequired), or ‘with one which is invalid, the
3Uempt is unliwful, and the same principle

pplies—that if he kills the person arrested,
he jg guilty of murder; while if the person
“rrested necessarily kills him in resistance
*ud defence of his personal liberty, then, in
'ke manner, it is justifiable : (Simpson’s case,
% Inst. 333; Cro. Car. 537.) It may be laid
own as a broad principle that in no case

- Will the law justify homicide unnecessarily
Iolicted, But, on the other hand, where the

W justifies the use of force, it justifies the

r°micide necessarily and naturally resulting

Tom that lawful use of force.

T In'the recent case the question arose thus :
he prisoner was indicted for the murder of
thllolic.e officer. There was a warrant against
h ® prisoner for misdemeanor, and the officer
been instructed to execute it. This of
Ourge must be taken to have meant that he
™8 lawfully to execute it, and according to

Case decided some years ago (Galliarg Y.

o lton, 81 L. J. 193, M. C.), it could not be
pocuted by an officer who bad it not with

' at the time, in order,to show it to the
and satisfy him as to the right to arrest

him, 1he o cer, though he knew of the

warrant, had not got it with him at the time
he met the prisoner, and, therefore, it is to be
presumed, did not attempt to arrest him on it
—for that which is unlawful is never to be
presumed—shd there was no proof that he
did attempt to execute the warrant, though
the case for the prisoner was based on ‘the
assumption that he did. It did not appear
that he knew the man, and called upon him
to surrender, or attempted to arrest him. All
that was proved was, that he was seen to lay
his hands on the pocket of the man, in which
was & gun, and that is quite consistent with
the idea that he acted under Poaching Preven-
tion Acs (25 & 26 Vict. c. 114), which gives
a POWer of seizure under circumstances of
suspicion ; circumstances which existed in
this case, as the man had just fired a gun off.
However, the case for the prosecution was
that the officer attempted an arrest under the
warrant, There was a protracted struggle,
in the course of which the man struck two
blows with his gun, which proved fatal. The
prisoner’s counsel, at the close of the case,
submitted that an attempt to execute the
warrant wags illegal, as the officer had it not
with him, and the learned Judge so held.
Then it .was proposed to rest the case for
murder orr the power in the Poaching Act,
but the learned Judge mrost justly held that
the Cage for the prosecution could not now
be re-opened and put upon aun entirely new
ound; but that it must stand as it did.
%1‘13 the ¢ase for murder failed, for, of course,
as the cage stood, the attempt to arrest being
illegal, the man had a right to resist it, and
thus the offence could not be murder. The
learned Judge, however, still thought that it
was Manslaughter, and so no doubt it would
be according to the decisions if the homicide
weré not necessary to the resistance. But
the learned Judge left no question for the jury
on that point, and treated it as a matter of
1a¥.  And undoubtedly there are authorities,
at 8ll events dista of eminent judges—one of
which he quoted—which might appear to sup-
port his view ;‘but on the other hand, there
aré authorities perhaps stronger still the other
waY, and they require to be carefully con-
sidered. The earliest cage on the subject—
that of the Pursuivant of the High Commis-
sion Court, in the reign of James L—is very
strong.  There the officer was'known to have
a WArTant, and showed it; but the person
sgainst whom it was directsd drew his sword
and killed the officer. And all the judges held
thst as the warrant was illegal, the act was
self-defence, and the verdict was “not guilty:" . -
(Simpson’s case, 4 Inst. 883.) Inanother case,
in the reign of Gharles 1., where the officer
bad a valid warrant, but attempted to execute
it unlawfully, by bresking into & house, snd
the owner, nst. whom the warrant was
executed, slew the officer ; it was held man-
slaughter only, because he knew the offictr,
and that he had the warrant, bat it  was ssid
that if he had not known his business it
would have been justifiable : :(Oro. Oar. cited . .
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1 Hale P. C. 458.) Now in the present case
there was no evidence that the prisoner knew
that there was a warrant against him, or
that the officer had any authoritg to arrest
him. And it appears that them were two
struggles, and that the prisoner used no
deadly weapon, but struck two blows with
the butt end of his :gun, flying as soon as he
could, leaving the -officer alive and. able to
walk, and (as was admitted) haviog no ides
that he had inflicted a mortal wound. On
the whole, it is impossible net to see that
according to the old law. he would have been
held justified.’

There are, however, more modern authori-
ties or dicta which require to be noticed, and
to one of which~though not to the lategt—
the learned Judge referred. In one or two
cases it has been said that it may have been
80 under the circumstances. In the case re-
ferred to by the learned Judge, whero the
man unlawfully arrested, without any attempt
to resist by otger means, stabbed the officer.
Baron Parke said that it- was manslaughter,
and that if he had prepared the.kaife for the
purpose it would have been ‘murder: (Reg. v.
Patience, 7 Car. &P.) But it is not eagy to
reconcile this with the older authorities un-
less upon the ground suggested, that the yge
of the knife was not necessary for the purpose
of resistance. It is to be observed, moreover,
that in that case the officer did not die—the
indictment was for outting and wounding, and
the very essence of the offence was the uge
of the knife, which, man inst man, could
hardly be necessary in the first instance,

There was, however, a very recent cage, to
which the learned Judge did not refer, and
which appears to bave put the- question on &
very sensible footing. 1In that-case the Judge
ruled that if the :golenca used to resist the
unlawful uulmst mmi) greator ttl:fal: g]ns-neces'

for the purpose, it was justifiable: other-
:ig it was manslaughter (Reg v. Lockie y
4F.&F.). According to that ruling it ouggt
to have been left- toﬂ:.ho jury whether th:
violence was greater than Decessary to resig
the arrest, and they qught to -ha.ve been told
that the man was entitled to resist the arrest
by any means necessary for that purpos
and even to the extent of inflicting death, if
the arrest could not. otherwise be .avgiged.
Whether in the case of a protracted struggle
the infliction of two blows with the butt end
of a gun was & wanton excess of violence,
would have been for the jury-to determine ;
but it is to be observed that a man engaged in
such a struggle cannot measure very Dicely
tze force of a blow, and it was admitted by
the
bad killed the. oficer, It appeared also that
ho.ran away, as soon as he could. The ques-
tion is whether, under these circumstances,
i was a conclugion of law that the effect of
striking those.blows was manslaughter,

No doubt the sufficiency of provoeation is s
question for the Judge, And the learned
Judge treated it a8 & question of provocation.

prosecution that the man did not think he-

But was it not according to the authorities a
question of justification? If 80, then unless
there was wilful excess the man was entitled
to an acquittal.  As it was, he had a sentence
of fifteen years’ penal servitude for a homicide
in self-defence, just the same sentence which
the learned Judge inflicted at Maidstone in a
case of deliberate homicide out of revenge.
Both cases were treated as cases of mere
Provocation, and the distinction as to the use
of a deadly weapon with intent to kill was
apparently overlooked. In the poacher’s case,

owever, according to the authorities, there
Was a question of justification arising out of
self-defence against illegal violence. If 50, it
13 manifest that there is an incongistency in
the judicial dists on this most important
subject.—Zhe Law Times.

The County Court Judge of Norwich is
entitled to the thanks of the Profession for
his attempts to suppress the encroaching and
objectional practices of non-professional per-
80N8 issuing summonses in County Courts,
and invoking the terrors of the law, as if they
yere duly qualified solicitors. At the lagt
Norwich ‘Court a Mons. Carlier was plaintiff
in & case, and it turned out that the plaint had
been. taken out for him by & Mr. Samuel
Dawson, jun., who was not an attorney, but
one of the Registrar's assistants, Upon this,
his Honour called the attention of the Regis-
trar, Mr. T, H, Palmer, to the irregularity,
which was aggravated by the fact of Mr.
Dawson having written a notice to the plaintiff
in connection with the cause as if he were
solicitor.  Unless; the learn judge said, Mr.

Was prepared to givea direct assurance
that such ‘a thing would not ocour again, he
would feel: it to-be .his duty to report the
matter to the Lord Chanoslior: and if Mr.
Palmer was not able to prevent -his assistants
from granting plaints to individuals forbidden
by Act of Parliament to take them out, those
assistants must be: dismissed. The irregu-
larity complained of had long prevailed at
Norwich ; and while he held the position of
Judge, he would endeavour that the business
should be eonducted in strict conformity with
the rules of Qount, Addressing Mr. Dawson,
the learned judge cautioned him in similar
terms not to sttempt to act as an attorney.
stating that.if he ever heard of a similar pro-
ceeding as that which had been brought under
his notice that day, he should certainly report
the matter to the. law officers of the Crown H
aud he would thank the professional gentlemen
practising before him to keep him acquainted
of any repetition of conduct so reprehensible
83 that upon which he bad animadverted, ' He
thereupon ordered Mr. Dawson to leave the -
table at which he was sitting, and to remove
to some other part of the court, and struck
out the case in which he had been concerned.
Strong measures of this kind now and then
will bave a most salutary effect upon the con-
duct of County Court business —Eng. paper-
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MAGISTRATES, MUNICIPAL,
INSOLVENCY & SCHOOL LAW.,

NOTES OF NEW DECISIONS AND LEADING
CASES.

Baskrupror—Errzcr or ExerLise Composi-
TI0N DEep 18 CoLoNy.—Where a debt arises in
A country over which the Legislatare of another
country has paramount jurisdietion, & discharge
by the law of the latter may be effectual in both
countries.

Therefore, where a debt arose in Canada under
& contract to be performed there, and the debtor
obtained a discharge here under the Bankruptoy
Act, 1861.

Held, that such discharge was an answer to
an English action on the contract, for it was o
discharge of an original debt, binding in Canada
as well as here.

But, where the agtion here was on a judgment
obtained on such contract in Canads.

Held, that a similar discharge obtained here
after breach, but before judgment in Canada,
Was no answer to the action, for the Canadian
Judgment was final between the parties, and the
defendant was estopped from saying that the dis-
charge might have been pleaded there — Eljis v.
decHenry. Ellis and another v. McHenry, 19 W.
R.C. P. 503; 7C. L.J. N. 8. 162,

TorLs —StaTurs.—By 8 Geo. 4, 0. 126, s. 82,
Persons going to or returning from ** their usual
‘Place of religious worship” are exempted from
All toll on turnpikes, A minister of the Primitive
Methodist Connexion had assigned to him, by the
Persons having authority, the services at F. on
three Sundays in s quarter, and at four other
Places on other Sundays. Held, that he was
exempt from toll in going to and returning from
F. oo the three Sundays indicated.—Smizh v.
Barnett, L. R 6 Q B. 34.

A —————————————
SIMPLE CONTRACTS & AFFAIRS
OF EVERY DAY LIFE.

YOTES OF NEW DECISIONS AND LEADING
. CASES.

Rat1ricarion—-Foroxp INsTRUMENT, ADOPTION
%.—A forged instrument oaunot be ratified by
Person whose name is forged, and he cannot
opt it 80 as to make himself liable thereon:
J. owed the plaintiff £20, and sent to him

"% Promissory note for that amount, which pur-

Ported to bear, and was believed by the plaintiff
10 bear, the signatares of J. and the defendant,
"o was J s brother-in-law.
Before the note became due the plaintiff met
® defendant and mentioned the note to him.

He deunied the signature to be his, and the
plaintiff thereupon said that it must be a
forgery of J.’s, and he would oconsult s lawyer
with the view of taking criminal proceedings
sgainst him. The defendant begged the plaintiff
pot to do so, and said he would rather pay the
money than that the plaiatiff should do so. The
plaintiff then said that he must have it in writ-
ing; and that, if the defendant would sign a
memorandam, he would take it. The defendant
thereupon signed a document admitting himself
to be respounsible to the plaintiff for the amount
of the note.

Held, (by Kelly, C.B., Channell and Pigott,
BB.), first, that the foregoing document was no
ratification of the forged promissory note, but
80 agreement on the part of the defendant to

‘treat the note as his own and to become liable

upon it, in consideration that the plaintiff would
forbear to prosecute J., and that this agreement
Wa8 against public policy and void, as founded
upon an jllegal consideration; and, secondly,
that the foregoing dosument was no ratification,
inasmuoh as the act done—that is, the forged
signature to the note—was illegal and void, and
that, although s voidable et might be ratified
by matter subsequent, it was otherwise when an
#ot was originally and in its inception void.

Held, (hy Martio, B.) that the above doou-
ment wag a good and valid ratification of the
forged mote, and that the defendant was liable
t0 pay to the plaintiff the amount thereof —
Brook v. Hook, 19 W. R. Exoh. Ch. 508; 7 C. L.
J. N. 8. 158,

LanoLorp anp Texanr.—1. D. was a lessee
for years at a rent payable quarterly, and 8. was-
moTtgagee of the reversion ; D., having no notice
of the mimg.ge, paid to his lessor the amount
of two quarters’ rent before-any of it was due ;
sfterwards and before reut-day the mortgagee

" g§8ve him notice to pay the rent to him. Held,

at the transaction between D. and the lessor
WASNOt & payment of rent due, and that D. must
P8y the rent to the mortgages.—De Nicholls v.
Saunders, L, R. 5 C. P. 589.

2. Covenant in & lease that the lessors would at
sll times during the demiss maintain and keep
the main walls, main timbers, and roofs in good
sod substantial repair, order, and condition.
Held (Mazuw, B., dissenting), that an action on
the covenant could not bs brought against the
lessors without notice of the want of repairs.—
Makin v. Watkinson, L. B. 6 Ex. 26; 7 C. L. J.
N.8.128. | , o

8. A debtor assigned by deed, for the beuefit
of his creditors, al} his personsl estate to the
defondant, who executed the deed and acted
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under it. The debtor was a tenant from year to
year of the plaintiff, but the defendant did no
act to show his acceptance of the lease. Fid,
that the lense passed to the defendant by the
assigoment, and that he was liable for the rent.
— White v. Hunt, L. R. 6 Ex. 82.

MaSTER AND SERVANT. —1. Actions for agsanlt,
false imprisonment, and malicious prosegutjon-
There was * a scuffle” in a railway-station yard
between A. and two persons; W., the plaintiff,
denied that be took part iu it, but after he had
left the station and was walking away he was
delivered into custody by A. A. was & constable
in the employ of the defendants, under a rule by
which be might * take into custody any opé
whom he may see commit an assault upon an-
other at any of the stations, and for the purpose
of putting an end to any fight or affray; bug tbis
power is to be used with extreme caution, and
ot if the fight or affray is at an end before the
coustable interposes.” Held, that the act of A.
wasg beyond the rcope of his employment.

The defendants’ attorney appeared to gonduct
the prosecution of W. The depositions of A-
aud other servants of the company contnined
evidence of violent assaults upon them in the
exercise of their duty. Held, that there wag o
evidence of ratification, it not appearing tha the
original act was done on behalf of the companys
nor that the attorney knew of the circumstapces
of the imprisonment; Aeld also, that the onys
was oo the plaintiff to shew absence of probable
cause, and there wasmo proof of it.

8. took part in the struggle above mentjoped,
and was wrongfully given into custody by A
IHeld, that there was evidence that A. Wwas acting
within the scope of his employment.— Wylker
v. South Eestern Railway Co.; Smith v, Same
defendants, L. R. 6 C. P. 640.

2. The defendant owned a vessel, and employ-
ed K., a stevedore, to unload it. K. employed
other laborers, and among them the plaintif and
D., one of the defendant’s crew, all of whom
were paid by K. and were under his control
While at work the plaintiff was injured by D8
negligence. Held, that D. was acting as K.'8
servant, and that the defendant was not liable.—
Murray v. Currie, L. R. 6 C. P. 24..

—

NeGLiGeNcE.—Servants of a railway company
left cut grass and hedge trimmings by the side of
the‘railwny for a fortnight; the summer was
exceedingly dry, and a fire caught near the rails
shortly after the passing of two trains, and s
strong wind blowing at the time, ran agross &
stubble-field for two hundred yards, crossed s
‘rond, and set fire to the plaintif°s cottage. Held,

that there was evidence for the jary that the

defendants were negligent in not removing the-
cuttings, and that the fire originated from sparks’
from the engine ; also, that they were responsi-

ble for the natural cousequences of their negli-

gence, and the distance of the cottage from the

point where the fire originated did not affect

their liability.—Smith v. London and South Wes-

tern Railway Co,, L. R. 6 (. P. (Ex. Ch ) 14;

s.c. L.R. 5 C. P. 95; 4 Am. Law Rev. 717;

7C. L. J.N. 8. 102.

PATENT.—A chignon-maker obtained a patent
for the use of « wool, particularly that kind
known as Russian tops, or other similar wools or
fibre, in the manufacture of artificial hair, in
the imitation of human hair, and also in the
manufacture of crisped or curled hair for furni-
ture, upholstery, and other like purposes.”’
Ield, that the specification was too extensive:
also, that the simple use of g new material to
produce a known article is not the suhject of a
patent. —Rushton v. Crawley, L R. 10 Eq. 522.

RaiLway. —When land is taken from & railway,
no claim of statutory compensation can be made
in respect of damage for which the claimant
would not have had an action if the Railway Act
had not been passed. The damage must be
damage done in the execation of the works, and
not afterwards when the railway is completed ;
and anticipated damages from noise of trains and
smoke, which may accrue hereafter, are not
Proper subjects of compensation before they
happen.—City of Glasgow Union Railway Co. v
Hunter, L. R. 2 H. L. Se. 78.

ONTARIO REPORTS,
QUEEN’S BENCH.

—

Ix B2 Tax Jupge or THE Counrty Court of
THB CouNrY or York.

Division Courts—Unprofessional Advocates.

Only barristers and attorneys, to the exclusion of unpro-
fessiohal p , are authorized to conduct or carry 0B
litigation for others in Division Courts, as well as &
Other courts in Outario,

Per Wilson, J., that courts have a discretion to permit
others than professional persons 8o to act in cases O
great i £ 1 istance t be ob-
tained.

Quéen !:hether attorneys can act as advocates in Divisio?

ourts,

[Q- B., Easter Term, 1871.)

This was an application made by and on the
behalf of Robert M. Allen, a barrister, callin
apon the Judge of the County of York, and th®

'y A PL

Junior Judge of the same county, to shew caus®
why a'writ of prohibition should not issue, com”
manding them to refuse audience to one Josep?
Cupples and one G. D. James and others in the
conducting or defending the causes of suitors i®
the Division Courts of the County of York.

The application was based on na affidavit of M-
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Allen, thatthe persons named and others were in
the habit of atteoding the First Division Court
of the County of York, and acting as advooates
eontrary to law, in prosecuting and defending
cases, examining witnesses, &c., to the injury of
members of the Bar and attorneys, asd to the
detriment of the general public: that he, Mr.
Allen, frequently objected to such unprofessional
persons being so engaged: that the same was
brought under the notice of the said judge and
junior judge, accompanied by a memorial numer-
ously signed by both branches of the profession
in the City of Toronto, praying that such an-
professional persons should not be recognised or
permitted to act as advocates in the Division
Courts, but without effect; and that the persons
named in the rule would continue to act as such
advocates unless prevented by judicial authority.

During last term, C 8 Putlerson shewed cause,
taking several preliminary objections to the form
of the application and the grounds of the motion,
and Mr. Allen supported his rule.

MorerisoN, J. — We do not think it neces-
sary, in this case, to consider the pieliminary
objections, as the object of this application
was to obtain the opinion of the Ceurt upon
the right of persons, not being barristers or
attorneys, to prdctice in the Division Courts,
in the prosecution and defending of suits. Mr.
Patterson referred us to several sections of the
Division Courts Act, Con. Stat. U. C. eap. 19,
as indicating that unprofessional persons were
not prevented from condacting causes in those
courts. We find thatin the 84th sec. it is enacted
+¢OQn the day named in the summons, the defen-
dant shall in person or by some person on his
behalf, appear in the court to answer; and on
answer being made, the Judge shall without fur-
ther pleading or formal joinder of issue, proceed
in a summary way to try the cause,” and in the
106th section it is stated, ** The judge in any case
heard before bim, shall openly in Court, and as
800n as may be after the heariog, pronounce his
decision; but if he is not prepared to pronounce
8 decision tnstanter, he may postpove judgment
and name a subsequent day and hour for the de-
livery thereof in writing. at the clerk’s office, and
the clerk shall then read the decision to the par-
" ties or their agents, if present,” and by the 109th
section ** The Judge may in any case, with the con-
sent of both parties to the suit, or of their agents,
refer the matters in dispute to arbitration;”” and
in section 114 it is provided that **in cases where
the plaintiff does not appear in person or by some
perzon on his behalf, &c., the Judge may award
¢osts to the defendant,'&c. ;" anl by section 139
‘ the clerk shall, upon application of the plain-
tiff or defeudant (or his agent) having an unsa-
tisfied judgment in his favor, prepare a transcript
of such judgment, and shallsend the same to the
clerk of any other Division Court, &c.” These
are the only sections of the Act which contain
‘8ny expressions referring to agents or persons
Acting on the behalf of suitors.

Now, with reference to sections 106 and 1839, 1
8ee no reason from the very nature of these pro-
Visions, that the person who may attend in the
one case or makes the request in the other; need
be a barriater or an attorney ; but with respect to
the other sectious, they appear to me to have
Telation to persons who are duly autborised to
Practice as barristers and atlorneys in her Majosty’s

-

Courts ; particularly when we come to cousider
the provisions of the statute respecting barristers-
at-law, Con. Stat. U. C., cap. 34, and that re-
specting attorneys-at-law, in cap. 33 of the same
statntes—the former passed many years before
the Division Courts Act, and the latter several
years after. It seems to me clear that o per-
80ns can solicit or defend any action or suit in
& Division Court, other than barristers or attor-
neys duly qualified. The first section of the Act
Tespecting barristers, enacts that only certain
Persons and no others may be admitted to practice
8¢ the Bar in His Majesty’s Courts of Law and
Equity in Upper Canada. .

. The effect of this statute was much discussed
I the oase of In re Lapenotiere, 4 U.C.Q.B. 492;
the question in that case being whether an attor-
uey was entitled to be heard as an advocate in
the then District Courts, which had not a juris-
diction as extensive as the the Division Courts—
sad the majority of the judges of the court beld
that attorneys could not be beard, by reason of
the Stat. 87 Geo. 8, cap. 18, which is consolidated
by cap. 84. Macaulay, J, in giving judgment,
says, ¢ The statute enacted that no person (sub-
Ject to certain exveptions, not including attorneys)
should be permitted to practice at the bar of any
of his Mnjesty’s courts, &o. It does not appear
t0 me that an attorney, not a barrister, can, as
of right, olaim to be heard as an advocate in the
District Courts in the face of this express pro-
hibition, if such. Courts come within the denomi-
Dation of *any of his Majesty’s courts in this Prb-
Vinee.’ All courts of record are the King’s Courts,
and the statute 8 Vie. cap. 18, in creating the.
District Courts, establishes. them as cqurts of
law and record ; and sec. 48, empowers them to
fine and imprison.” '

Now by 32 Vie. cap. 28, (Statute of Ontario,)
8ll judgments in the Division Courts shall have
the same force and effect as judgments of
Courts of Record, which is in other words con-
8tituting them Courts of Record ; and they

ave, by section 182, power to fine and im-
Prison, Bat when we come to look at the act
Tespecting attorneys, passed severasl years after
the passing of the Division Courts Act, the lan-
guage.of that statute is so clear, that there is
little room to doubt the intention of the Legis-
lature, as expressed in the first section, which
enacts ‘¢ Unless admitted and enrolled and doly
qualified to act as an sattorney or solicitor, no
Person shall, in Upper Canadi, act a8 an attorney
or solicitor in any superior or inferior court. of
civil or criminal jurigdiction in law or equity, or
any court of bankraptoy or insolvency, or before
any justice of the Peace, or as such sue out.any
Writ or procese, or commence, 6aITy on, solisit
or defend any action, suit or proceeding in the
name of any other person or in his own name.”
These words are as large and wide as they pos-
8ibly can be made ; and, asindicating the compre-
hensiveness of the intention of the Legislature,
unprofessional persons are probibited from soli-
citing or defending any proceeding, before a
Justice of the Pence. L

It has been suggested that ss there are
no pleadings in the Division Court, there wes
no necessity for the services of s professional

. gentleman, and that any person might act for

another in cases .in those courts. The same
observations might be applied to proceedings
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before & justice ; but we see the Legislatare
expressly prohibiting the employment of un-
qualified persons in such cases, and it may be
suggested as » strong reason why such a rule
should prevail in Division Courts, that the cages
in those courts may be tried by a jury at the re-
quest of either of the parties. On the whole,
from the express language used by the Legisla-
ture in the statutés referred to, I think it is
manifest that the Legislature intended that only
barristers and attorneys should be authorised tc
conduct or osrry on in any court, any kind of
litigation, and that consequently noprofessionsl
persons are not entitled to have audience in the
prosecuting or defending suits in the Division
Courts.

As this rule was granted for the purpose of
having the point disoussed and an expression of
the opinion of the court obtained, we asgumse
that it will not be necessary that any further
steps should be taken.

WiLsox, J.—The Attorneys’ Aot is very direot
and positive in its terins, and prohibits any one
from acting as an attorney or soliciter, unless he
has been duly admitted, enrclled and qualified.

The Barristers' Act, C. 8. U. C. ch 34, is
differently worded. It declares that ¢ the fol-
lowing persons and no others may be admitreq to
practice at the bar, in her Majesty’s courts of
law and equity in Upper Canada.” And it pro-
vides the olass of persons who shall be go
admitted.

The expression admitted in that Aot appears to
me rather to mean who shall be admitted to the
bar, that is, by the Law Society, to practice at
the bar. ‘Seotion 1 of oap. 88 provides that the
Law Society and the Benchers thereof shall have
the power  to call and adnmi? to the practice of
the law as & barrister, any person duly qualified
%o be 80 admitted, &0. And the term Appears to
be used in that sense throughout chapter 34,

The 87 Geo. III. oh. 18, sec, 5, which hasbeen
consolidated by ch. 84, sec. 1, enacted « That no
person other than the present practitioners and
those hereafter mentioned, shall be permilted to
practice at the Bar of any of His Masjésty’s
Courts in this Provinee, &6.”  And when the
word admitted is used in that act, it is used with
reference to the admission of the person into
and by the Law Soclety.

The word admit has not quite the same gigni-
fication as permit. The Law Soofety may admst
into its body those gentlemen who are to prac-
tice at the bar. The law does not, or the jud
or other judiclal person presiding for the time
being shall not, permit any one who has not
been 80 admitted, to practice at the bar,

It may therefore be, hotwithstanding this act,
that & judge might, in case of great necessity
permit persons who were not barristers, to g0t
before him It is certainly within the power of
the English Courts to ‘allow such persons to act
88 ocounsel in the mattér béfors them ag they
please; the Serjeants’ case, 6 Bing. N, C, 187,
282, 285; Collier v, Hicks, 2B. & Ad. 662. Apq it
is said in Roger North's Life of the Lord Keeper
Guilford, that when the Serjeants of the Common
Pleas would not move when ealled on, havin,
taken offence at some action of the court which
interfered with their tionopoly, the Chief Justice
said to the attorneys who were present, ““And do
You sttorneys come all here to-morrow, and care

.

shall be taken for your dispatoh—and rather
than. fail we will hear Jou or your clients or the
burrlaters-at~law, OT any person that thinks fit to
BPPOST in business, that the law may have its
€0urse.” See glso Campbell’s Lives of the Chan-
cellors, Vol. 3 | 3.

It 0an only be 4 caee of great necessity which
will warrang 5 departare from the general, ap-
Proved, and settled practice of the courts. The
policy of
Plainly been to exzglude all unqualified and non-
Professional i j
Bive effect ¢o that legislation. " In 7ribc v.
Wingfield, 2 M. & W. 128, it was said by the

159"9{!& Jjudges * They could never lend their
authority ¢, fupport the position that o person
who was pneither 8 barrister nor an attorney,
might go and Play the part of both; and that
D 8uch & cage there was none of that coatrol
which wag go useful where counsel or attorneys
were employed.” [y ig however clear law that
*“ any person, Wwhether he be a professional man
OF not, may attend as o friend of either party,
maytake notes, may quietly make suggestions and
give advice.” Colljer V. Hicks, 2B. & Ad. 642, 668.

agree in the conelusion my brother Morrison
!18} ®xpressed. The rule wil] be absolate, but
it is not to be taken out of the office without the
further order of the court,

e

COMMON PLEAS.
Moozx V. Tas

CorPoRATION OF THR TownsHIP
or Esquesing.

Dedication, of highway—User by public—Stoppage by by-law.
Where a road was laid out over land by the owners thereof,

and was s ugeq by the public, without interruption for
80 or 40 ears,

m‘fg,'g;m had gegml: & publio hiéhiwciuyhnnd could not
u; y-law of maunf council, par-
ticularly at tgo instance of a purchaser g'om one of srl)x::b

owners of the land, with 1
* the existence (:ofa the rom.m' *48% too, ou hix part, of
: [21u.c.cp. 217.)

In Michaelmas Term last, ¥cGregor obtained
a rule nisi to quash by-law No. 211, passed 25th

Act, and wltra vires, and .
on grounds disclosed in affidavits and papers.
A large number of affidavits were filed.

be by-law stated that the road between 31
and 32 was not an original allowance, nor had
ADY compensation been given in lieu thereof, and
enacted ¢ that the travelted road through Mr.
Cummingy’ land, situate on or near the limit
between lots 81 and 82, 2ud concession of Es-
queeing. shall be'and the same is hereby stopped .
up.”""

Lot 82 was the last lot in Esquesiog, and the
town line between Esquesing and Erin bounded
that line on the north. The road stopped up
T80 ob the south side of 82, between it and 8!,
the width of the lot being between the two roads,
which were paraltel. It ran from one soncession
to the other, east and west. But the portion
stopped, 4. ¢, the portion through Cummings's
land, was only half the depth of the concession
between the east halves of 31 and 82; the re-
mainder, between the west halves, was left open:

It was sworn that in April, 1836, Hamilton
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Walker was possessed of the west half of 31,
Robert Bedford of the west half of 82, and
Thomas McCoy of the east half of 82; that be-
fore that time the road between the east halves
had heen traveiled; that a writing, produced,
was then executed by Walker, Bedford snd Me-
- Coy, in these words: * Whereas it is thought
Recessary that & road should be opened across
the 20d concession of Esquesing between lots 31
And 32 of the same, we, that is to say, Hamilton
alker, owner of the west part of 81, Robert
dford, owner of the west-of 82, and Thomas
McCoy of 82, east of said 2nd concession, we,
the above-mentioned Hamilton Walker, Robert
Bedford, and Thomas McCoy, do promise and
8gree to give each a part for the purpose of
Opening the same; that is, Hamilton Walker
One rod in width from the eoncession line, be-
tween st and 20d to the centre of said 20d con-
Cession; likewise Robert Bedford ome rod in
Width from line between the 1st and 2nd conoes-
tion to the centre of said 2nd concession; and
homas McCoy two rods off his lot, if the owner
of 81 should not be willing to give a part for the
Purpose of having said road opened. In witness,
&c , set our hands, 12th April, 1836.” (Signed
by the three.) 1t was sworn that when the writ-
Ug was given, the whole was formally opened,
Aud had ever since been used.

Jobn Cummings, who petitionedfor this by-law,
And who bad since its psesing stopped up the
Toad, owned 25 acres of the east half of 82, off
Yhich MoCoy, the former owner, thus dedicated
the road. He also owned the east half of 81

" %outh of the road.

Harrison, Q C., shewed cause, the defence set
Up for the by-law being that it was considered
Private road, and was only to be used till the

“lown line was opened; that the town line had
%¢0 opened, and the municipality had also
Saused a road to be opened parallel to this road
Stween lots 28 and 27, in 2nd concession, for
€ convenience of the public.
ummings swore that in 1540 he purchased 31
' 2ud concession from one Jones, aud his deed
%ontained no reservation of any road: his lot
¥as then wild. He did not deny bat that the
b Ad in question was then in existence aud used;
Ut he swore that eighteen or nineteen years ago,
! en he cleared up to the line, he made some
terations in the road, which was ‘“*acoordingly

Oved to its present position.” In 1848, he said,
T‘ bought the south-east 26 scres of 82 from

:0omay MoCoy, the deed containing no reserva-

ri}; that he always considered he had the

d’ght to stop the road, but said he did not intend
°ing go till the town line was opened.

th t was also sworn that at different times when

\b° Pathmasters were doing statute labour on
® road, he forbade them putting stones on it

Making holes in it ; and his son swore the

?{“hmaaters submitted and did not do so, though
vty clearly appearcd that no sttempt was
in:“ Iade to exercise any right to obstruot or
'“Pnpt the use of the road. His mon aleo

- o:“ that most of the road was on the lot 8],

8 8ht from Jones, and only & small portion on

4 bought from MoCoy. .

Arge portion of the affidavits on the defence
to shew that it would be as convenient or

'ea'y as convenient for the persons residing

t of the road to go round by the town line as

Went

to go straight to the east. This was strongly
denied by the applicants.

Hc@regor and Guthrie, contra.

The following cases were cited: Regina v.
Plunkett, 21 U. C. Q. B. 636; Borrowman v.
Mitchell, 2 U. C. Q. B. 166 ; Dawes v. Hawkins,
4L. T N.8 288; Chapman v. Cripps, 2 F, &
F. 864 Selby v. Gas Co., 30 Beav. 606 ; Holmes
v. Goring, 2°Bing. 76; Osborn v. Wise, 7 C. &
P. 181 ; Carrick v. Johnson, 26 U. C. Q. B. 65;
Regina v, Phillips, L. R. 1 Q. B 648.

Haagarry, C. J.—1It is clear that this road was
not an original allowance, but bas been & public
travelled road for between thirty and forty
years. The town line parallel to it being over
rough land, remained for many years unopened
till lately, and this road was used, it is sworn,
as the regular high road from Toronto to Guelph.
8tstute labour seems to have been usually done
upon it, and the farmers to the west seem to
have used it extensively as their road to Acton
village and station.

t Seems to me that the evidence of this road
hsving acquired the legal character of a public
highway is irresistible. It was first used as a
rosd ; then we find the three owners, thirty-four
yesrs ago, in writing, declaring there was to be
a road there, and each agreeing to give a portion
of his land for that purpose. It is quite true
that Jones, from whom Cummings purchased, in
1840, the east half of 81, does not sppear to
hsve done anything in the matter; but McCoy,
who Owned 81 on the north of the Jones lot,
sgreed to give double the width given by the
other two if the owner of 81 should not be will-
ing to give a part for that purpose.

hen, in 1846, Cummings purchases from M-
Coy the gouth 25 sores of 81, off or along which
MoCoy, his grantor, had already appropriated
the sllowange for the road, and ded:outed it to
the public as formally as he could.

It matters little, I think, that McCoy, in the
deed to Cummings, did not expressly reserve
this. The road was then open and travelled,
snd Was always clearly in the knowledge and
sight of Cummings, who then owved on both
gides of it, ]

His decjared opinion that it was only a private
rosd or that he had the right to stop it or would
stop it when the town line wsa made passable,
03000t avail, It could not matter much to him
thst most of the road may or may not be on the
McCoy part. When he took from MoCoy the
1atter had dedicated two rods wide off his lot for
this road. .

Thltl! evidence, also, a8 to statute labour being
ususlly doue on it, is clear.

I thiak the oase of Regina v. Plunkett, 21 U. C.
Q B. 686, canaot help the defendsnts. It was

whst was galled ‘‘a trespass road,” running

disgonally across some lots on the Humber
PHine; in the view of the Conrt “ only & tempo-
rary substitute for the proper sllowance, which
ran. alongside of the lot,” and that there was not

sufficient ovidenge of dedioation.

It oannot he pretended ihat this road comes
ander the clags of ** traspaes roads,” running-as
pear perhaps as the irregularities of the gronnd

‘of the public allowsace for road will permit, or

of the ¢ ghort cuts” often made across ynen-
closed land, and used for years by the public
with the permission of the owner till he finds it
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convenient to fence in his property and leave
the public to the legnl sllowances. See also
Borrowman v. Mitehell, 2 U. C. Q. B- 155, .

All such cases should be dealt with in & lib-
eral spirit and with a due regard to the customs
and necessities of a new country, where roads
are in their infancy and much land unenclosed-

Here the origin of the public user and the ex-
press dedication by the owoers is established.

In Dawes v. Hawkins, 8 C. B. N. 8. 848, an
adjoining proprietor had illegally stopped up 80
ancient highway without interference by the
owner of the soil. He substituted for it 5 new
road which the public used over twenty yesrs;
then the obstruction on the ancient road was
removed, and the owner of the soil of the sub-
atituted road shut it up,

Sir W. Erle’s judgment fully discusses the
law.  He keld there was no sufficient nser of the
substituted way. from which a jury could jofer
a dedication: ** The user of the line of deyiation
over the adjining land by reason of a wilful
obstruction is no more the user of a devistion
over adjoining land by reason of the highway
being founderous. I know of no decisioq god N0
principle making & distinction between a road
impassable by non-feasance, that is, neglect 10
repair, snd a road impassable by misfensance,
that is, by a ditch and bank wilfully made.”

Byles, J.: “It is clear there can be no dedi-
cation of a way to the public for a limiteqd time,
certain or uncertain. If dedicated at sll it
must be dedicated in perpetuity. It ig glso 80
established maxim,  once a highway always s
highway,” for the public caunot release their
rights, and there is no extinctive presumption OF
prescription. * * It was plain the public bad
never used the deviating track, except whep they
were shut out from the true ancient highway-
The public user, therefore, was referable to the
right of the public to deviate on to the adjoining
land whenever the owner of the soil illegslly
stops a highway.”—Absor v. French, 2 8how. 28.

I bave quoted from this jadgment to jljgutrate
the marked distinction hetween the case before
us and the common case in this country, glrendy
uoticed, of a line deviating from, or useq close
to, or adjoining s near as practicable, g rond
allowance vnopened or impassable,

I am clearly of opinion that the roaq stopped
up by this by-law was in every sense 3 publie
highway.

The question remains as to the right to stop
the highway.

The Act of 1849, 12 Vic ch. 81, seq, 31, sub-
sec. 10, gnve power to open, &e., any new or
existing bighway, road, &e.

8ec. 187 absolutely forbade the etopping UP
of any original allowanae for road. .

20 Vie. ch. 69 (1867), sec. 2, allows the muni-
cipality to stop up and sell the original aliow-
unce, and sec. 7 introdaces, as I believe for the
first time, the provision that it should not be
lawful to olose up ‘“any public road or highway,
whether such road or highway be an original
road allowance or a road which has beon opened
by Quarter Sessions, County or Townehip Cousn-
cils, through any land by which any person
shall be excluded from ingress or egrees to and
from a place of residence over the sajd ro.d;
bat all such roads shall remain open for the use
of the person who shall require the same.”

In the f)onsol. Statute of 1839, ch. 54, sco.
818, and in the Municipal Act of 1866, cap. 51,
sec. 820, the clause, elightly altered. reads thus:
¢ No Council shall close up any public road or
hlsh'{ay, whether an original allowance or 8
road. opened by the Quarter Sessions, or any
Municipal Council, or otherwise legally estab-
lxshed_. whereby any person will be excluded
from ingress and egress to and from his laud of
Place of residence over guch road, but all such
roads shall remain open for the use of the per-
80n Who requires the same.”

We are called on to place a construction o8
this clause, so far as I know, for the first time.

The power to stop up a road was before the
court in Joknston v. Reesor, 10 U. C. Q. B. 101
This was prior to the passing of the act as to
egress and ingress. Sir J. B. Robinson says:
*“ Here was a road first allowed #t an early perio
a3 a mere accommodation to the immediate neigh-
bours, for enabling them to paes through privaté
property,_by a8 short road, from one concession ¢
another, instead of going round by the nearest
public allowance when the ground might have
been wet or unfavourable, It may be very rea-
sonable, afterwards, when the township becomes
cleared aod populous, and roads can be made¢
more easily, to relieve the proprietor of the [and
from the djsadvantage of baving the thoroughfare
through his property, and to have only the pub-
lic allowange.”

It would seem that the municipality then had -
unlimited powers to stop all highways not being
original allowances. Then the Act of 1857 ex:
tended their power over original allowances, an
added the restrictive clause as to ingress an
egress, applicable to all roads legally estab
lished. Are we to construe this claase as appli*
cable only to cases where, by shatting up a road:
logress and egress would be totally barred®
This would confine the restriction to cases chiefly
where the road to be stopped was what is com”
monly called a cul-de-sac.

Under the usual system of laying out roads i8 .
this country there are not many cases where #
person would be excluded from ingress ap
egress to and from his land by the stopping of
any ove road. He would generally have an 8P°
proach by going round by another road. Sms!
holdings could of course exist along a road cut
across lots from one concession line to the other:
where the stopping up of such road might effec”
tually cat off the owuners of such holdiogs.

In the case before us it does not appear th
by the stoppage of this road any persons will
sompletely cut off from ingress and egress, b9t
the affidavits shew that a very serious incon¥e
Bience and injury must be done to them by forcin
them to make a cirouit of nearly a mile long
to reach the village of Acton and the railws
station.

We can see no shadow of justice in the cour®
taken by the comncil. Mr. Cummings has P
Fight to complain. He bought his Innd from tP°
man who had already expressly dedicated & por
tion to the public, and the road was there, i’
ble to all. . If councils have power to shut ¥
such a road as this road, the general result ®
be most serious. A person desirous of sellif
off a portion of his land in small building “',”li
or of havicg a short accees from a valaahle mi
to a railway station, might pay a large sum °




- June, 187L.].

LOCAL COURTS' & MUNICIPAL GAZETTE.

[Vol. VIL—91

mopey to an intervening proprietor to open a
pubiic road across his lot. After this had been
done, and the road established as a legal high-
 way, the couucil might interpose and shut it up,
telling the sufferer that he might still enjoy in-
gress and egress to his property, to mill or mar-
ket, by going oue, two, or three iles round.
In view of this possible injustice, I desire to
. ctonstrue the clause as strictly a3 I can against
" the power of the council.

The legislatare says, in effect, ¢ You must not
stop any road whereby any person will be ex-
cluded from ingress and egress to and from his
lands or place of residence over such road.” If,
then, such a road he stopped, most certainly all
persons must be excladed from ingress and
egress to or from their lands over that road.
There can be no ingress or egress over a stopped
up road. Therefore, I presume all persons who
came into their lands directly from that road, or
passed from their lands directly on to that road,
are to be protected. This would leave all per-
gons who merely used the road as a convenience,
bnt had no lands abutting thereon from or to
which ingress or egress would be effected, with-
out the protection of the clause.

The stopped road extended westward to the |

. borth-cast angle of the Moore’s lot, and the
South-east angle of Lachlan McMillan’s lot. Ac-
cording to the plan before us, either of these
Proprietors could pass directly from this corner
of his lot to the road. In this way are they not
within the letter of the protection? They un-

.- doubtedly have ingress and egress to and from
their lots without this road, but they also had it
over this road. It may be mathematically inex-

-8ct to speak of substantial ingress and egress
between two figures whose only point of contact
Is at the apex of a right angle of each. Practi-

.Sally, we know that, in a case like this, there

" May be such passage, especially as McCoy gave
two rods off his lot, which would leave the road
One rod at least north of the north line of the
Toad given by Bedford and Walker. .

The law undoubtedly needs amendment, as
@ny comstruction of this olamse may produce

_ Wost unlooked-for results. If this construction
of the clause be correct, the by-law cannot be
Supported, at all evenrts as against the rights of
the parties referred to.

Therefore, as far as the municipality was con-
Cerned, there was no just ground whatever for

" ¢loging this road, laid out as it was and dedi-"

Cated to the public by the owners of the land.
! seems to have been passed solely to serve the
Muterests of Mr. Cummings. It is ot necessary
or us to discuss the possible distinction between
the rights of individuals whose ingress and egress
-May be affected, and that of the general public:
-t i3 enough to decide that this by-law, in its
Dresent shape at least, cannot be supported.
. The council evidently acted ander s mistaken
g,!eu a8 to Mr. Cummings’ rights. Even if we
id not feel ourselves at liberty to quash ths by-
AW, I will give the council the credit of assu-
Ming that they would gladly repeal it on being
Pointed to the absolute injustice donme by its
®nactment,

' Gwynsg, J.—The persons who originally, in
836, gave land off their respective lots for the
Purpose of the road in question, and dedicated

to the public, did so, in my opinion, not

merely for a dedication to public uses but for
the special and peculisar accommodation and
benefit of themselves and the owners, for the
time being, of the respective lots; and if no
public labor or mouney had ever been .iaid out
upon the road, I am of opinion that each pro-
prietor of the lots 21 and 32, after more than
twenty years user of such road, would have
scquired the right and easement of msl_sting. as
against each other, upon the road 'bgmg_ kept
and maintained open. and the municipality in
such a case would have had no control over the
road or power to close it to the prejudice of any
of the parties who had dedicated it for their
0WD 8pecial benefit.

For the purpose of the Municipal Institutions
Act, that is, for the purpose of bringing the road
within the character and description of & com-
mou and pablic highway, it was necessary that
statute labor should be usually performed upon
it Within the 815th section of 29 & 80 Vic,
ch. 61, or that s by-law of the municipality
sbould be passed nssuming the road within the
339th section. Now in this case no by-law has
been passed nssuming the road, but statute labor
sufficiently appears to have been usually per-
formed upon it Whether or not, under these
ecircumstances, the municipality is liable to keep
the road in repair, notwithstanding the 339th
section, js o question we are not called upon to
oonsider. The guestion we have to cousider is
merely whether the hy-law passed for the pur-
pose of stopping it up is valid. If the parties
who originally laid out the road have, as I think
they have, a peculiar interest in maintaining it
open for the special accommodation of the owners
of the lots through which the road is laid down,
whether it had been assumed by the municipality
or not, the municipality could not, in my opinion,
even if they had assumed the road by by-law,
afterwards shut it up by by-law to the prejudice
of thuse peculiar rights of the owners of the lots
wbo originally dedicated the road In so far as
the general public might have a right to the
road, the municipality may perhaps be able by
by-law to divest those rights; but I do not see
how, even independently of sec.-820 of the act,
# by-law of the municipality could divest parties
of pecaliar private rights which they had ac-
quired inter 22 by contract or conduct and pre-
scription. The 820th section,, as it appears to
me, but expresses what would be law in .the
circumstances of this ease withous that section.
Upon the facts of this oase, I am of opinion that
the municipality. in passing the b,y-law in ques-
tion, have exceeded their jurisdiction.

‘Garrt, J. d. :
T, J., concurre Rule absolute.

—
JERKINS v. Tux CORPORATION OF THE COUNTY oF
. EvGIN.

By-law— r_ Notioe—22 Vic. ch. 66, secs, 75 & 76—
y”: 35‘%’.‘9,{;31, -se0. 196, sub-sec. f—“lajoﬂty —
. Construction. : :

. Held, thet  “majority” of the electors referred to in the

332 Vic, ch. 16, secs. 75 & 76) and

Rail 9
way Act of 1830\ ons Act of 1866 (20 & 30 Vic. ch.
squired t

the Municipal Instite

51 required to assent o & by-law,
e 108, e orit of all tho existing ualified

electors, but a majority of those coming fo

2, alao, that i 1aw for the granting of
the notice of & by-law for the

H:‘ld,d :ly“: ut:;flcip:llty fosa Raubz:y Company, should be

s
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published in accordance with the provisions of the Ma-
nicipal Acts. t
Held, also, that the objection to & by-law that it was no
sealed, when submitted to the electors was untenable.

[21 U. C. C. P. 3325.]

Anderson applied for s rule nigi, to quash
by-law in aid of the Canada Southern Railway
Company, on the following grounds: 1. That
the by-law was not advertised four times in each
newspaper printed within the limits of the muni-
cipality. .

2. That when it was submitted to the rate-
Ppayers, it was not sealed.

8, That it was not passed with the consent
first had\of & majority of the electors,

As to the first ground he referred to the Rail-
way Act, chap. 66 of Con. Stat. Can. seo. 77.

Ou the third ground he referred to Simpaon ¥-
County of Lincoln, 18 ¢ P. 48; Billings v. Munt-
cipal Council of Gloucester, 10 U. C. Q B. 278.

Curia advisar vult.

Haaarry, C. J.—The Railway Act of 1869,
ch 66, socs. 75 & 76, allows maunicipal corpors-
tions to subseribe for stook or lend money to
railways, but forbids their so doing, ‘< upless
and until a by-law to that effect has been duly
made and adopted with the consent first had of
A majority of the qualified electors of the muni-
cipality, to be asoertained in the manney detor-
mined by the by-law, after public advertisement
thereof, containing & copy of such proposed
by-law,inserted at least four times in oach news-
paper printed within the limits of the mypiei-
pality,” &o.

The Municipal Aot, chap. 54, seo. 848, oon-
tained provisions for taking stook and subsorib-
ing under this Railway Act; and the Munioipll
Act of 1866, sec. 849 had & similar Pprovision,
with the words, * But no municipal corporation
sball subscribe for stock or incur a debt or lis-
bility for the purpose aforesaid, unless the by-1sw
before the final passing thereof, shall recpiye the
assent of the eleotors of the wunieipality in
mwanner provided by this Act.” .

The Ontario Aet, ch. 82, 88 Vio., incorporates
“The Cannda Southern Railway Compauny.” geo.
6 allows manicipalities in addition to the powers
conferred by the clause respeoting Muniocipalities
in the Railway Aot, to give money by way of
bonus, &o., to the company, “Provided always,
that no such loan, bonus, &o., -be given, excopt
after the passing of the by-law for that purpose,
and the adoption of such by-laws as provided by
the Raitway Act; provided always, that any spob
by-law to be valid, shall be in conformity with
the laws of this Province respeating muniejpsl
institations ” ..

We have, then, these two provisions for a:by-
law giviug & bonus to a railway company,

First.—It must be 8 by-law passed and adopted
48 provided by the Railway Act.

ondly —It must be & by-law made in oon-
formity with the laws respectiog municipal ipgti-
tutions.

The Railway Aqt provides for & by-law ‘being
made for the parpose of sidiog the railway, and
then for its adoption with the eonsent of the
majority of the elestors, leaving it to the by.law
to determice how that majority .is to.be anger-
tained.

Thie would sesm to satisfy the words fn the
last special Act as to paseing and adoption, pro-
vided by the Railway Aot, . ’

-at the beginning of the year.

Turniog to the existing municipal law, we find
sec. 196 (Aot of 1866) provides, In case s
by-law requires the assent of the electors, &o.,
before the final passing thereof, the following
Proceedings shall be taken for ascertaining suoh
assent.” Provision is then made for fixing days
of polling, &e. .

Sub-sec. 2, The council shall, for at least one
month before the final passiog of the proposed
by-law, publish & copy thereof in some news-
Paper published weekly or oftener in the muni-
oipality, &q.

8ub-sec. 4. Thata poll be taken and proceed-
ings conducted in the same manner as nearly as
may be as at s municipal election.

Sub-sec. 6, directs the olerk of the counoil to
8dd up the number of votes for and against the
by-law, and to ocertify to the comncil under his
haud, whether the wajority bave .approved or
disapproved of the by-law.

I am of opinion that the majority required to
assent to & by-law, is pot an absolute mejority
of all the exieting qualified eleotors, but a ms-
jority of those -coming forward to vote for or
sgainat the prapasition submittad to them.

It stands thus:—

1. The assent of the majority is required,

2. It is devolved on the municipality to deter-
mine the manuer in which the nsseqt of such
majority is ascertained.

8. The Legisiatare has farther jtself directed,
that this is to be ascertained by giving full oppor-
tunity to all to vote, if they so desire. .

4. The majority of those actually voting must
be considered the majority of the electors.

1 think this reeult js olear on the statutes.

be provision quoted as to the olerk certifying
Whether the majority have approved or disap-
Proved, must certainly menn the majority on the
poll-books. He eoutd hardly in fact ascertain
the actual mnjority of all existing electors, ex-
0ept by personal enquiry outside the poll-book.
He might find 500 names on the assessment roll
Ten or twenty
per ocent. of that number might have died, or
80ld their property, and loft the country, before
the vote was taken.

It never coutd have been intended that an
absolute majority must come forward and vote.
The difficulties would be almost insuperable, and
require most complicated machinery. Had the

egisiature intended any such result, we may
assume that very different language would have
been used. 4

In the onse before us the applicant does not
‘yenture to swear that a majority of the eleotors
have not voted. He merely states that so many
hames appear on the nasessment roll for 1870,
and that a less number than half voted for the
by-law, and asks us to infer therefrom that the
law did not receive the assent of the majority.

As to the sufficiency of the notico, I think the
proper constraction is, that the notice provided
in the Munioipal Aot is sufficient, and ought t0
govern,

The Railway Aot requires it to be advertised
four times at least in each newspaper published
in the muuicipality. If ouly & daily paper ex-
isted, four insertions oo four gomsecutive dsys
would sufice In a semi-weekly, two weeks
would cover the time.

The Municipal Aot makes a much better pro-
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Vision, requiring publication for at lesst one
Wonth in some newspaper in the locality.

Here the objection is that as to two out of

ree of the looal newspapers, the notice only
Sppeared three times, instead of four.

I think we are bound to hold that the notice
to the public is to be governed by the provisions
O the Municipal Act.

The Municipal Loan Fund Act (16 Vie. ch.
22), and egein Con. Stat.Can.ch. 88. provides for

e passing of by-laws for aid to railroads and
Other public objects, after & month’s notice and
Publication **in some newspaper,” &o.; and for-
mal provisions are introduced for sscertaining the
2sent or refusal of the ratepayers by the votes
f those present at appointed meetings, snd
8iving power to demand s poll; and the ms-
Jority of votes polled is to be certified, &o.

In some places the words are, ‘‘ the qualified
Ranicipal electors, or such of them as choose to
Mtend the meeting shsll take the by-law into
Sougideration, and approve or disspprove of the
%ame’: geo. 18, ch. ¥3: 1859.

In Boulton v. Corporation of Psterborough (16
U.(..Q.B.380) the by-Iaw was submitted to & public
Meeting of the electors: it was oarried, and no
Poll demanded.

The objection was taken that the consent of
the majority of the electors was not obtained.
¢ point does not seem to be much argued.

. Bir J.B.Robinson says, ** The first of the objeo-
ong is, that the t of the ratepayers had
U0t been obtained. # %  # By this we
Snderstand to be myeant that the elestors were
3ot polled ; but that could not be nesessary un-
losg some one objected and & poll was demanded.
t is declared that the by-law was unanimously
pproved of by those present; and there is no
vidence to the contrary.,” The ease cited of

Wings v. Corporation of Gloucester (10 U.C. Q.B,

13) can hardly be ¢onsidered as any authority
% the point  The by-law wag clearly bad, irre-
Yective of the voting. No cause was shewn,

d the proceeding was under a special Aot.

We have direstions in statutes for surveys and
Sther matters, in which doubtless the proved

Yent of an absolute majority of parties inter-
:"Gd is necessary. Bat this is wholly apart
'om any question of voting or asoertainment of
Jorities in prescribed manners, and copfined to
Atters specislly affecting individual pro?ortios.
We think the objection as to the by-law not
ting sesled, when submittéd the electors, is
Untenable. It was only & proposed by-law, and
id not become sn actusl by-law until approved
It is easily distinguishable from the case
“ted from the Queen’s Benoh.

:‘" (83 Vie. ch. 82, tee. 5,) in my opinion, is to-
ad Tead ap conferring upon municipalities- (in
‘hdi“on to the powers conferred: upon them by
'0 clause respeoting munioipalities in'the Raii-
t:’ Act,) power to