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ADVKirriSKMKXT

To THE i .'EXTII KDITKjX.

Um: iiialriiMl rliMiii:,. ill till" t.At ,,( tliis ..lition is Jit

l<\>. ;300. ."JDl. the aiKdiKiloiis (I.ri>i(iii in \, ,rt,itf v.

Iliiiliitxl and (itluTs wiiir-h I'olluwr.l it hv'uvj^ j,ou .nn--

nilod in tln' ('(Jiut oT .\|iiiial.

Tlhi'o lias k'.n nwiit judicial diMii^sion of still doubt-
ful (ju.'stious a=* to tho tr-t of couiuiaud or pri-suasiou.

iiK'-vidual or collrotivi., l,..iny lawful or otlnrwisf, but
no. 'ig dfcisivo r'uoug-li. it ^i rms to luo, to justify u more
coi...u,.nt statcin.'ut than I haw hilhrrto iiiado.

At ip. -il.j. -JKj, the results of I,„hrnuinr v. />,/>»,>•

aiv stati'd in a more carefully yuanb-d form in viow of

judicial and other criticism of the doetrino as a whole.

Tiie decision of the Court of Appeal in the De Kri/scr's

Holrl case, noted at pp. r24, 171. is now afHrnied by the

House of Lords y.)-20] A. C. -308;. the conclusion bein^
that the petitioner was entitled to compensation under the

Defence Act, 18-1-2.

Cases have been noted down to those reported in

July, 1920.

I
o

I



viii ADVEKTISKMEXr Tr» THi: KLKVKNTH EDITION'.

The index is revised by Mr. Edward Potton.

Side-notes are omitted in this edition by reason of the

excessive increase in the cost of printing. Their sub-

stance is preserved in a continuous form in the table of

contents, which I trust will be found, sufficient for most

purposes.

F. P.

I.lMOi.N-'g Ixy,

JIiDPrMjiER, 1920.
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ADDENDA.

p. 127. Young v. Ladies' Iriperiul Club, th<' decwion i)i

Kocbe J. [19-2()] 1 K. H. 81, was reversed hj the

C. A. [1920] 2 K. B. 523.

P. 337. In />-•>, V. JAomas [19i0] 1 Cli. 217, the

decision of /. Lawrence J. was affirmed by the

C. A. [1920J 2 Ch. 189.

Jl

1 Ml It ^^-rf i> --TV

'



THH LAW OF TORTS.

Book L—OENERAL PART,

CHAPTER r.

THK NATURE OF TORT IN GENERAL.

ruK law of Torts («:. or civil wrongs, is a colle<.tivc name
tor the rules governing many species of liability which.
tUhough their subje ^ matter is wid3 and varied, have cx>r-
^.n broad features i. common, are enforced by the same
jind of legal process, and are subject to similar exceptions
Ml members of a civilized commonwealth are under a
^neral duty towards their neighbours to do them no hurt
ithout lawful cause or excuse. The precise extent of th-
uty, a-s well as the nature and extent of the ix>cognised
vceptions, vanes according to the nature of the ca.se But
Hs does not affect the generality of the principle, any more
.an the infinite variety of matters about which contracts
ay be made, and the considerable though finite number of
llerent known kinds of co.itracts, with special rules as to

effect and fulfilment of each of them, affect (he truth
the general proposition that we must perform our con-

icts. In fact the principle was enunciated long ago by

") Ii is a mere accident that literary language In Sn«n -

Y^
a sy„o„y:„ for ...... h« F.en7Quee!:7tl frLlv u'r"liecome part of our cu^ron^ "

^-

1
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THE NATIJKK OF TOKF IN GKNKKAL.

'"4

Ulpiaii ill hi.s familiar statemenf of the commandments of

tlio law, pri'M'ni'il in the intioJuctory <^hapter of Justinian's

Institutes: ' luris pruocopta sunt haec: honoste vivero,

altorum uon laitlerr, suura luiquc trihuiTo." Without en-

deavouring to font' on Ulpian or his Stoic masters a more

exact meaning 'I'lin thcv had. wo may find in his wordf a

hroad summary of a lawful nian's dutios whiih is xoundcd

on the permanent elements in huiniui allairs, aJid is there-

fore etill true and useful, //owcs/e nverc is to lead a life

free from crime and scandal. Siuim cuique trihtiere is, lite-

rally, to give every man his due; that is, in fact, not to

encroach or make unfounded ilaims on what liclongs to

others, and to jjerform whatever ono has legally hound one-

self to perform. Alteum von laederc is to forbear from

inflicting unlawful harm in general. As the English Church

catechism hai? adapted Ulpians words, it belongs to my duty

towards my neighbour "To hurt nobody by word nor deed:

To be true and just in all my dealing" (^). But neither

the Latin nor the Knglish phrase is clear enough to bring

out the real fundamental disf inctions implied in the fact

that we recognise Torts as forming an individual branch of

the law. We must briefly specify these.

The duty, whatever else it may be, is a duty towards our

neighbour. Breach of it will entitle some one to bring an

action for redress. An ctTence punishable by the State may

not create any such private right. It it does not, it is no

civil wrong; and this is in fact the case with some of the

gravest public offences. Also in cases of tort the duty that

has been violated is general. It is owed either to all our

fellow-subjects, or to some considerable class of them, and

it is fixed bv the law and the \&\\ alone. Here lies the differ-

(A) Goodricli, Bialiop of Ely. by wa? a lesirned civilian.,, and no other

wlioiii thit was prol)al)ly framed, origin lias been suggested.
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imnSCnos FKOM HKKACH ok CONTRAfT. .{

encc Lntwoo,. ..ivil ..on^. proj^rlv s.. ,.11.1. and l.r,.,eh«.
of contnut It is not ri^ht to break ono'. contract, thoughu-ases o honest error <h.o t. the parties' intention. „;the.ng dearly exp,^^d or otherwi... „r of inno.ont H,..|,illt.pn venhnp porforman<.. there may 1k> le,n.l Uahil.tv .i.hout

.
any .noral blarne. But breach of .ontra-t. wilfnl or not, in
the breach of .lufos which the parties have lixcl fo, -hen.
selves. Duties under a contract may luivo ,„ !« interprCnJ
or supplemented by artilicial rules of law. hut thev 'anno.
be superseded while then, is any contract in ben,. The
|lut>es broken K the commission of civil wron«. are lixed
In- law, and uulependent of the will of the parties; and this
- .0 even where they ari.sc out of circum.t..„c,.s i.. ,1,^1. the
responsible party's own ,vet ha.s placed him V>. K..a,n
l.e- general duties are different ,n other important n.sp..c,;
rom tho. which arise, out of the domestic relations;

a tlough they a,.ee with them in not .lepending on th<. will
«' the parties. For the mutual duties of husband and wife
parents and children, and the like, are strictlv pei.onal, andmoreover only part of them c^i be or is dJalt with Jt all
In- positive rules of law. Down to modern times they were
legarde m this country as not belonging to the ordina.-y
jurisdiction of temporal courts; marital and p.orental autho-
rity were incidentally recognised, but matrimonv and
matrimonial wiusos were "spiritual matters."

We shall not find laid down in our authorities anv such
broad principles as are above indicated

; nor is there an; thin.,
-•prising in this. The ancient common law knew nothin:
)

largo classifications founded on the substantive nature of
vl.at was in issue. There were forms of action with their
Ppropriat« wriLs and proce.ss, and authorities and traditions

:-o„t.act is tJp.tt t:::^t:::
'""'''- °^ "^^ ^^•
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4 THE NATURF. OF TORT IN GKNERAL.

whence it was known, or in theory was capable of being

known, whether any ^ven set of facts wouUl Ht into any and

which of these forms. In early times it was the existence

of a remedy in the King's Court, not the failure to provide a

remedy for an apparent wong, that was exceptional. No

doubt the forms of action fell, in a manner, i-.to natural

classes or groups. But no attempt was made to discover or

apply any general principle of arrangement. In modem

times, that is to say, since the Restoration, we find a certain

rough classification tending to prevail (cJ) .
It is assumed,

rather than distinctly asserted or established, that actions

maintainable in a ooui-t of common law must bo either actions

of contract or actions of tort. This division is exclusive of

the real actions for the recovery of land, already becoming

obsolete in the seventeenth century, and iinally abolished by

the Common Law Procedure Act, with whi.h we need not

concern ourselves: in the old technical terms, it is, or was,

a division of personal actions on! v. Thus tort- are distin-

guished from one import;int class of causes of artion; and

the distinction is practical and reasonable, for the increased

importance of contract in modern times has made it possible

to set questions arising out of contracts against those not

arising out of contracts with a fair appearance of equality.

Torts, on the other hand, are distinguished in the modern

law from criminal offences. In the medieval period the

procedure where adress was obtiiiued for many of the

injuries now classi. d as torts bore plain traces of a criminal

or quasi-criminal character, the defendant against whom

judgment passed being liable not onh to oompcnsalo the

plaintiff, but to pay a line to the king. Public and private

law were, in truth, but imperfectly distinguished. In the

modern law, however, it is settled that a tort, as such, is not

a criminal offence. There are various acts which may give

(d) Appendix A.

i«B""^ «atffTr>«^ TlT ^ TflVif" "> -¥, 'Si?- -SK'ftitfi.-Jtf. iiW!5»..7i-^
:-



LIMITS OF TERMIN'OLOGY.

rise to a civil action of tort and to a criminal prosecution, or

to the one or the other at the injured party's option; hut the

civil suit and the criminal prosecution belong to different

jurisdictions, and are guided by different rules of procedure.

Torts belong to the subject-matter of Common Picas as dis-

tinguished from Pleas of the Crown. Again, the terra and

its usage are derived wholly from the Superior Courts of

Westminster as they existed before the Judicature Aeti*.

Therefore the law of Torts is necessarily confined by the

limits within which those courts exercised their jurisdiction.

Divers and weighty affairs of mankind have \yeen dealt with

by other courts in their o\vn fashion of procedure and with

their own terminology. These lie wholly outside the cx)mmon

law forms of action andiall classifications founded upon them.

According to the common understanding of words, breach

of trust is a WTOng, adultery is a wTorg, refusal to pay a just

compensation for saving a vessel in distress is a wrong. An
order may be made compelling restitution from the

defaulting trustee; a decree of judicial separation may be

pronounced against the unfaithful wife or husband; and

payment of reasonable salvage may be enforced against the

ship-owner. But that which is remedied in each ease is not

a tort. The administration of trusts belongs to the law

formerly peculiar to the Chancellor's Court; the settlement

of matrimonial causes between husband and wife to the law

formerly peculiar to the King's Eeolcsiastical Courts; and

th(! adjustment of salvage claims to the law formerly

peculiar to the Admiral's Court. These things l)eing un-

knowii to the old common law, there could be no question of

tort in the technical sense.

It is to be obsoned, however, that in every such case there

is a real distinction from the torts known to the Common
Law. The law of trusts is concerned with duties created

by the will of the parties, and the law of husband and wife,

I
>o
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« THE NATURE OF TORT IN GENERAL.

as we have said, with a strictly personal relation. The law
of salvage belongs by its character to the department of
what is now called quasi-contract or constructive contract,
where duties analogous to those of a promisor are imposed,
for leasons of convenience and equity, on a i)erson who has
not made any promise.

The general principle that one must not do unlawful harm
to one's neighbour will of course not tell us in detail what
harm is unlawful. It may now be useful, accordingly, to
examine what are the leading heads of the English law of
torts as commonly received. The civil xvrongs for which
remedies are provided by the common law of England, or
by statutes creating now rights of action under the same
jurisdiction, are capable of a threefold division according to
their scope and effects. There are ^vTongs affecting a man
in the safety and freedom of his o^vn person, in honour and
reputation (which, as men esteem of things near and dear
to them, come next after the jierson, if after it at all), or
in his estate, condition, and convenience of life generally:
the word estate bei..g here understood in its widest sense, as
when we speak of those who are " afflicted or distressed in
mind, body, or estate." There are other ^^Tongs which affect
specific rights of possession and property, or rights in the
nature of property. There are yet others which may affect,
as the case happens, person or property, either or both. We'
may exhibit this division by aiTanging the familiar and
typical species of torts in groups, saying nothing for the
present as to the various possible grounds of justification or
excuse.

Group A.

Personal Wrongs.

1. Wrongs affecting safetN and freedom of the person:
Assault, battery, false imprisonment.

.»." ./i ^s^. ^B^atKr^3.wm^a>^7!^f'^9 nt-r-w^ . .U.I . ,



CLASSIFICATION OF TORTS. 7

2. Wrongs affecting personal relations in the family:
Seduction, enticing away of servants.

3. Wrongs affecting reputation:

Slander and libel.

4. Wrongs affecting estate generally:

r 't, slander of title, fraudulent competition by
colourable imitation, &c.

Malicious prosecution.

Extortion or injury by intimidation of third
persons, procurement of AVTongful acts, con-
spiracy, &c.

Group B.

Wrongs to Possession and Property.

1. Trespass: (a) to land.

(b") to goods.

Conversion and unnamed wrongs ejnadein generis.

Disturbance of easement*, &c.

2. Interference with rights analogous to property, such
as private franchises, patents, copyrights, trade-
marks.

Group 0.

Wrongs to Person, Estate, and Property generally.

1. Nuisance.

2. Negligence.

3. Breach of absolute duties specially attached to the
occupation of fixed property, to the ownership and
custody of dangerous things, ejid to the exercise

of certain public callings. This kind of liability

results, as will be seer ereafter, partly from
ancient rules of the common law of which the

origin is still doubtful, partly from the modern
development of the law of negligence.

I
o



^ THK NATURK OF TORT IN GENERAL.

The general rule of law that a master is answerable for
the acts and defaults of his sonant, in the course of their
employment operates to extend liability undor all these heads
m^vanous degrees. Group 0. would be insignificant with-

All the acts and omissions here specified are undoubtedly
torts or wrongs in the technical sense of English law. They
are the subject of legal redress, and under our old fudicid
eystem the pnmary means of redres. would be an action
brought in a common law court, and governed by the rulesof common law pleading (e).

The groups above shown have been formed simply with
reference to the effects of the wrongful act or omission Butthey appear, on further examination, to have certain dis-tinctne ch' acters with reference to the nature of the act oronass^on auelf

.
In Group A., generally speaking, the wrong

IS wUful or wanton. Either the act is intended to do harmor beang an act evidently likely to cause harm, it is donew. h reckless indifference to what may befall by «>ason of it.Either here xs deliberate injury, or there is something like
the self-seeking indulgence of paasion, in cc . of
other men's rights and dignity, which the Greeks called .,..Thus the legal wrongB are such a^ to be also the object ofstrong moral condemnation. It is needless to show by
instances that violence, evil-speaking, and deceit, have beendenou„,,d, apart from any secular legal prohibition, byngh eous men in all ages. If any one desires to bo satilfied
of this, he may open Homer or the Psalter at rand<ym.What IS more, we have here to do with acts of the sort thatare next door to crimes. Many of them, in fact, are criminJ

e.l:L" rr:;^":,-;;^ ::^.;:
- -- --,

.

tred by the Court of Chancery, but the S. t "of" Oh"
"' **" '"'''"''

0.0' as auxiliary to the legal right. Inl^T '"'""''^ """'-^

nothing;

where tl

tlie gius

this all;

ful auth

J)elief thfl

notwithst

will good

in the roa

to a watcl

petent, an

beyond hii

tho watch

question tl

duty whicl

(f) Per Cu
^>>, 19 St. Ti

**!
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offences as well m civil wronm t. :

English law nece.Jv llZuSr"' """"• '' "»' "
- "gard, either la„i or 411"° '""''^ "' """"*
^»*- On the conlrarj., L aetio" o
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'™'''*'-l»' 'or centuries

&mei claim „£ h .' " ™"'.'^ °' ">'"« "" ''"'-"y

•^^("al harm is done" " n 1"' ," """'"' ""» "t^'h"
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'" .'ood intentions afford a e.c rf]
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10 TlIK NATIIBK OF TORT IN OENKRAL.

not to meddle without lawful authority with land or goods

that belong? to others. And the same principle applies to

rights which, though not exactly property, are analogous to

it. There are exceptions, but the burden of proof lies on

those who claim their benefit. The law, therefore, is

stricter, on the face of things, than morality. There may,

in particular circumstances, be doubt wlvat is mine and what

is my neighbour's; but the law expects me at my peril to

know what is not mine in every case. To some extent this

must obviously be so, lest wrong-doers should go soot-free

under cover of pretended ignorance. It may soem unreason-

able, at first sight, to expect a man to know at his j-KJril what

things are his neighbour's; but it is not evidently unreason-

able to expect hiiu to know what is his own, and this is only

the statement of the same rule from the other side. Tho

prominence of the rule in the Common Law, and in this

department of it more than another, depends on historical

causes to be mentioned presently.

In Group C. the acts or omissions complained of have

a kind of intermediate character. They are not as a rule

wilfully or wantonly harmful; but neither are they morally

indifferent, save in a few extreme cases under the third head.

The party has for his own purposes done acts, o- brought

about a state of things, or brought other people into a situa-

tion, or taken on himself the conduct of an operation, whioh

a prudent man in his place would know to be attended with

certain risks. A man who fails to take order, in things

within his control, against risk to others which he actually

foresees, or which a man of common sense and competence

would in his place foresee, will scarcely be held blaancle^

by the moral judgment of his fellows. Legal liability for

nedigencp and similar wrongs corresponds approximately to

the moral censure on this kind of default. The commission



UABILIIY FOR OMISSIONS. ii

Of something in it«elf forbidden hy the law. or the o,„i,,.io„
of a pos,t.ve and .pec.fie le^al duty though without any
.

ent,on to can. ha.™, can be and is, at best, not more
f vourably con.de.d than imprudence if harm happens to-mo of u; and here too morality will not dissent, irsome
'ond..on. .deed, and for special reasons which 1^^.n.dered later, the leg.1 duty goes beyond the moral on
n.ere are ca^s of this class in which liabilitv cannot bevoided, even by proof that the utmost diligenc in ,h. way
f Focautxon ha.s m f.-t been u.d. and yet the partv liable
a done nothing which the law condemns (A

'

Except in these ca^s. the liability springs fron. someo.tcomn.g ,n the ere and caution to which, taking human

ankir T '"^ ^'^ """^" ""'''''''''' -^ -'--- of
'
"'

'r"
""^'^^ ^"^'^'^ ^' ^he hands of ourllow-men. There is a point, though not an easilv d.h t

b.hty, a. m the case of manslaughter by negligence.

We have then, three main divisions of the law of tortsone of t em, which may be said to have a qua-si-Jilina,
^rac er there ,s a very strong ethical element. In ano, "rsuch element xs apparent. In the third such an element i,
sent, though less manifestly so.
rhe apparent absence of inteiligible relation to moral con-
tions ,n the second group may well seem at first sight to
>cl in the way of ascribing rational unity to our law of
!? as a whole.

" " > ui

^
right of property is interfered with "at the peril of the

^

n interfering with it. and whether his intel^erence behis own use or that of anybody else" (v.
I How far such a dootrine ran
:heoretically or hi-forically
ied is not an open question
Insrlifih courts of justice, for
• been explicitly affirmed bv

the House of Lords: R.j/ands v
Fletcher (1868). L. R. 3 H I
330. 37 L. .T. Ex. Id.
ro r^WO'Hagan.L. R. 7H. L.

at p.iije 799.

i
o



12 THE NATURE OF TORT IN GENERAL.

And whether the interference be wilful, or reckless, or

innocent but imprudent, or innocent without imprudenio.

the legral consequences and the form of the remedy arc In;

English jubtice the same. This may appear inelegant if

not unjust.

The truth is that wo liavo here one of the historiiuil

curiosities of English law. Formerly there was a clear dis-

tinction in the forms of procedure (the only evidence wi-.

have for much of the older theory of the law) between tlin

simple assertion or vindication of title and claims for redrew

against specific injuries. It is true tliat the same facts woiiM

often, at the choice of the party wronged, afford ground fo:

one or the other kind of claim, and the choice would 1.

made for reasons of practical convenience, apart from any

scientific or moral ideas. But the distinction was in itH-li

none the less marked. For assertion of title to land tluiv

was the Kvrit of right ; and the writ of debt, with its Boniewlii;

later variety, the writ of detinue, asi-erted a plaintiff's title ti

money or goods in a closely corresponding form (fc). In-

juries to person or property, on the other hand, were matte;

for the writ of trespass and certain other analogous writ>,

and (from the thirteenth century onwaixis) the later and nioi-

comprehensive writ of trespass on the case (l). In the forrinr

kind of

some re

believe,

vate vei

may col

brous ar

"to iiicah

the writ

ex|)cditi(

encroach]

writ of r

fir«t thru;

and cntn

of link b(

and then

pure acti(

detinue v

assumpsit,

varieties <

tinction bi

liglit. and

right was

(k) The writ of ri^ht (IJlanvill,

Bk. i. c. 6) run, thus: " Rex vice-

coraiti salutora: Praecipe A. quod

sine dilationo retldat 1!. unam
hJdaiu terrue in villa ilia, undo

idem B. queritur quod praedictus

A. ei deforcoat: ct nisi fcct-rit,

summone eum," &c. The writ of

debt (Bk. x. c. 2) thus: "Rex
vicecoraiti salut«m: Praecipe N.

quod iusto et sine dilationo ri'ddat

R. centum marcas quas ei debet,

nt dicit, et unde queritur quod ipso

ei iniust* deforceat. Et nisi

fecorit, summone eum," &c. T.:-;

wriU of covenant and aciuunt.

which were developed later, .il»

contain the characteristic wjri

itislc et sine dilatione.

(I) Blackatono ill. 122; F. N. T..

92. The mark of this class rf j

actions is the conclusion of the writ

contra pacem. Writs of assize, in

eluding the assize of nuisance, lii!

not KO conclude, but show aniildirif
j

of fo. n to the writ of trespass irj

other respects. Actions on the i-inX

might be founded on other wiial

besides that i

feit, w lich c(

the formation

sunipsit. TI

itself is by n

nio«t ancient.

in Ilarv. Law

('«) Xot retj

manic law she

I

taliation in t!

1
passage in tl

[Alfred's laws,
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kind of process, restitution is the oLjeot ...ught; i,. the latter«.™e redress or con.pensutio„ which, there Is ^..t re Jo tobehave, was ong^nally understood to be a eub^itute for"vate vengeance w). Now the writs of r« r, r
^

7' -O ->-« points of procedure, exposing . pUn,M

;r:Xit:i-'=:ri';;.':'~
i>f thrust into the baekoround hv tJ « „ • •

^
nd entrv—formc ^

°'°""'* ^^ t^'« various writs of assized ent^y forms of possessory real action which are a sort
f ink between the writ of right and the writ of trespass-k1 then superseded by the action nf .• .

i^^espass—

ire action of fr. T ejectment, in form a^"'""'

°f
''^'P^''-^ but in like manner the action of>tu.uo was largely supplanted by trover, and debt b,-™psit, both of these new-fa^hioned remedio bein!net,es o action on the ca.e(„). I„ this wav he X'

:

.on between proceeding, taken on a disputed c^Jof
;

•

:^.
'''-'

^f" ^- ^''e -1.SS of injLs WW t,^

uch ill tf
""" "'" ''^« ^°'^ embodimentuch legal theory as existed; and t! ereforo, as the distinc-

ivs that of trespass, e.^., do-
wiich contributed largely to
formation of the action of as-
'''t. Tlie writ of trespass

IS by no means one of tji,.

ancient. Sec F. W. .Muitiand
i»rv. Law Kev. iii. 217-219.

) Not retaliation. Earlv Uer-
' law shows no trace of ro-
ion in the strict sensu. A
re in the introduction to
•'8 laws, copied from the

Book of Exodua, is no real excep-
tion.

'^

(") For the advantages of suinjr
'" <-='«e over the older form., of
•<ti"n.. see lilack-stonc, iii 153,
J'>. The rea.son given ..- ,. ,5?
iur tlie wager of law to n •

•./,

«eeCo. Litt. 29,5^) : ing „il - .^
in debt and detinu is ^, , . .^..^-j,

idle guess due to ...re i, .orance-
ot the earlier history.

i
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14 THK NATUKK OF TORT IN GENERAL.

tion of remeaies was lost, the distinction U^Lwwmi tho iif,'lit-s

which thov "rotetted was lost also. By a series oi shifts

and devices 'introduced into legal practice for the case of

litigants a great btilk of what really belonged to the law of

property was transferred, in forensic usage and thenc* in th.^

traditional habit of mind of English lawyers, to tho law ot

torts. In a rude state of society the doaire of vengeance

is measured by the harm actually suffered and not by any

consideration of the actor's intention; henco the archaic law

of injuries is a law of absolute liability for the direct conse-

quences of a man's acts, tempered only by partial excoptions

in tho hardest cases. These archaic ideas of absolute lia-

bility made it easy to uso the law of wrongful injuries for

trying what were really questions of absolute right; and

that practice again tended to tho preservation of these saini

archaic ideas in other departments of tho law. It will 1*

observed that in our early forms of action contract, as such.

has no place at all (oV, an additional proof of the relatively

modern character both of tho importance of contract in prac-

tical life, and of the growth of the coriesponding generul

notion

.

We are now independent of forms of action. Trespass

iiiul trover have become historical landmarks, and the ques-

tion whether detinue is, or was, an action founded on ton-

tract or oti tort (if ihe foregoing statement of the history W

correct, it was really neither) survives only to raise difliculti.^

in iipplyin^T certain provisions of the County Courts Act ;i^

to tho scale of co:ts in the Superior Courts (p). It would

seem, thorei'orc, that a rational exposition of tho law of tort.-

(o) Except what may 1)0 implied

from the technical rule that tho

word debet was proper only in an

action for a sum of money between

the original parties to the ooii-

traet: F. N. B. 119; Blackstone.

ill. 156.

(;>) Jn;/aiit V. Herbert (187S), 3

C. P. Div. 389, 47 L. J. O. P. tiTO.
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ANOMALIES OF TREaPASS. I5

'
free to got rid of the extraneous mat(*,r brouifht i„ as w.

ave .hewn, by tl.o practical exigency of condition, that no
.nge.. exist. At the same time a certain amount of excuse
la.v be made on rational ground* for the place and function
:
the law of trespass to property in the English system V

an can but seldom go by pure unwitting miWVcnture
yond the hm.t^ of his own dominion. Either he knows he
not Within his legal right, or he takes no heed, or he knows
ere ,s a doubt as to his right, but. for causes deemed by
m sufhcient, he is content to abide (or perhaps intends o
ovoke) a legal contest by which the doubt may be resolved
none of these cases can he complain with moral justico of
ing held toanswerfor his act. If not wilfully or wantonly
unous, ,t 18 done ^^'ith some want of due circumspe.tion
else It involves the conscious acceptance of a risk \ form
procedure which attempted to distinguish l,et.weon these
Mble case, in detail would for practical purposes hardly be
arable. Exceptional cases do occur, and may l,e of real
dship. One cm only say that they are thought (00 excep-
ial to coimt in determining the general .-ule of law. From
point of view we oan accept, though wo may not actively
rove, the inclusion of the morally innocent with tl^e
ally guilty trespasses in legal classification.

re may now find it interesting to compare the Roman
=ni with our own. There wn Hud strongly marked the
nction betwe-u restitution and penalty, which was appa-
in old forms of action, '.ut bec^imc obsolete in the

ncr above sho^^•n. Dr Moyle (,7) thus do^cilH^s tiie
he character of ol)Iigations ex d-elicfo :—
^uch wrongs as the withholding of possession by a
)dant who hom fide believes ia his own titlo are ^not
ts, at any rate in the specific sense in which the term

thh edition of the Institutes, note to Hk. iv. tit. 1, p. 510,4th ed.

I

ttf Si'
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is used in tho Institutes; they <:^ive rise, it is tiu«', to a rij?ht

of action, hut a ri^'lit of uotion is a difEoront thing fiom an

ohligutiii ex delicto; th(\v aro redi'ess«<l hy more reparation,

by the wrong-doer heing compelled to put the othor in the

position in which he would hove beon had the wrong never

been eoniniitted. But delicts, as contrasted with them and

with 1 )iiti-aet>, [)Osfess three peculiarities. The obligations

which arise from t!iem are independent, and do not morely

modify obligati )ns already subsisting; theij almuftt iwyohr

dohis or culpa: niid the remedies hy irhich thetf me rrdressnl

are penal.
'

The Latin dolus, as a technical term, is not properly

rendered by " fraud " in English; its meaning is much wider

and answers to wliut we generally signify by "unlawful

intention." Culpa is exactly what we mean by "negli-

gence," the fallifg sh t of that care and circumspection

which is due from one man to another. The rules specially

dealing with this branch have to deiine the mea-^un' of caie

which the law pre>ribos as duo in the ease in hand. The

Roman conception of such rules, as worked out by the lav/-

yers of the classical period, is excellently illustrated by tli >

title 01 the Digest "ad legem Aquiliam," a storehouse of

good sense and good law (for the principles are substantially

the same as oue-s) desening much more attention at tho hands

of English lawyers than it has received. It is to lye obser\»il

that tiie Roman theoiy was built up on a foundation of

archaic materials by no means unlike our own; the compensa-

tion of the civilized law t^tands instead of a primitive retalia-

tion -which was still rei ognized hy the law of the TAvelve

Tables. If then we leave aside the English treatment of

rights of property as being accounted for by peculiar his-

torical causes, we find that the Roman conception of delict

agrees very well with the conception that appi'ars really to

. i^fi' '-f?>.f-ii
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DOLUS AND CULPA. 17

undoHio the Kn.lisl. law of fort. F.ial.ili.v f„,. dolict or
civ.l w,o„;r in the Mtrict k(.„so, is th.- rosult ,.ifh..r of wilful
injury to others, or wanton di.repxnl of what is duo to them
.dolus

,
or of ,. failuro t/> ob.sene du. ..x... and caution which

n«-s ..m.lar though not intondod or ox,K,atod .on.sciu.nr.^
iciiljKt

. In the Common Law wo h.v., a,.art from the
law of trespass, an exreptionally strin-ont rule in .ortain
ca^es ^vhero liability is attac-he,! to tbo befallin<r of h.rm
without j.rorf of either intention or negUgcnu. »us wa. men-
tior.,Ml under Group 0. of our outline. Suoh is the ca.se of the
landowTier who keeps on his land an artifi.ial reservoir of
water, if the reservoir bursts and floods the lands of hig
neighbours. Not that it was wronjr of him to I.hvo a reser-
voir there, but the law says he must do ^ t his own risk (r)
Thi. kind of liability, too, has if. para: -1 in Roman law
and th.. obligntion is s.aid to !«> not ex delirtc. sin-e true d^-lict
involves either dolus or culi^t, but qucmi er deUcto{s)

.

Whether to avoid the diflicuity of proving negligence, or in
order to sharpen men's precaution in hazardous matters by
not even allowing them, when harm i.s once done, to prove
that they have been diligent, the uhtc fact of the mi.schicxf
happening gives birth to the obligation. I„ the ruses of
earners and innkeeper, a similar liabilitv is a very ancient
part of our lau

. T i.atever the original rea.son of it mav have
l>een as matter of history, we may be sure that it was^some-
tlur,^- quite unlike the reasons of policy governing the modem
class ol ea.ses of whicii RyUtmU v. Fletcher {() is the fyf)e
a.ul lea.li,,..^ authority; by such reasons, nevertheless, Mio

(r) R,j'a}uh v. Flet, her, L. 1{. 3
H. L. 330, 37 L. J. Ex. IGI.

Cf) Austin's perversr uiid unin-
tollifrent criticism of t'.ii^ perfectly
rational teniunolofi:.v has betn
reateJ with far more respect than
t deserves. It i.s true, however,

P.—T.

that the application of the tomi in
the Institutes is not quite con-
."istent or complete. See Dr.
Moyle's notes on I. iv. 5.

(0 L. R. 3 H. L. ?'^0. See
Ch. XJl. below.

I
o
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18 THE NATURE OF TORT IN GENERAL

rules must be defended as part of the modern law, if they
can be defended at all

.

The ways in which a right of action for a tort can arise in
our law may be summed up in the following manner («):—

Every tort is an act or omission .^not being merely the
breach of a duty arising out of a personal relation, or under-
taken by contract) which is related in one of the following
ways to harm (including interference wth an absolute right,
whether there be measurable actual damage or not), suffered
by a determinate person:—

(a) It may be an act which, Avithout lawful justification

or excu.« Is intended by the agent to cause "harm,
and does cause the harm complained of.

(b) It may be an act in itself contrary to law, or an omis-
sion of specific legal duty, v.hich causes harm not
intended by the person so atdng or omitting.

(c) It may be an act violating an absolute rf :t (espe-
cially rights of possession or property), and treated
as WTongful without regard to the actor's intention
or knowledge. This, as we have seen, is an arti-
ficial extension of the general conceptions which u:-.;

common to English and Roman law.
id) It may be an act or omission causing harm which the

pei^son so acting or omitting did not intend to cause
but might and should with due diligence have fore-
seen and prevented.

(e) It may, in special cases, consist merely in not avoid-
ing or preventing harm which the party was bound,
absolutely or within limits, to avoid or prevent.

A special duty of this last kind may be (i) absolute,
(u) limited to answering for harm which is assignable to

(tt) It may be worth while to
point out that this is not intended
M a definition of tort, but as an

analytical classification of
grounds of liability in tort.

the
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CHAPTER II.

PKINCIPLK8 OK LIABILITY.

Nov many years ago it was diflicnlt to Knd an}' definite^

authority for stating as a general proposition of English

law that it is a wrong to do wilful harm to one s neighbour

without lawful justification or excuse. Neither is there any

cx|jress autliority for the general proposition that men must

perform their contracts. Both principles are in this gene-

rality of form or conception modern, and there was a tim<-

when neither was true. Law begins not with authentii-

general principles, but with enumeration of particular

remedies. There is no law of contracts in the modern

lawyer's sense, onl3' a list of certain kinds of agreements

which may be enforced. Neither is there any law of delict>.

but only a list of certain kinds of injury which have certain

penalties assigned to them. Thus in the Anglo-Saxon and

other early Germanic laws we find minute assessments of

the compensation due for hurts to every member of the

human body, but there is no general prohibition of personal

violence; and a like state of things appears in the fragmenL<

of the Twelve Tables (a) . Whatever agreements are out-

side the specified forms of obligation and modes of proof aiv

(«) In Gaius iii. 223, 224, tho

contrast ' ';ween the ancient law of

fixed penalties and tho laodorn law

of damaf^es assessed by judicial

autliority is clearly shown. The
student will remember that, as re-

gards the stage of development

attained, the law of Justinian, and

often that of Qaiu«, is far more

n.uderii than t!ie English law >i(

the Year-liooks. Perhaps tho.

historical contrast holds only in

Europe: seo a note in L. Q. R. i.\.

97, showing that among the

Kachins on the Burmese frontier

claims for unliquidated damairi^

arc not only known but freely

aasignable.

.S' .«sr



ALTERUM NON LAKDERE.
21

Jnoapable of enforccm*»nf- ^^,u„^

tablP of n
"""'^^.^'"^"t. whatever injuries are not i., th..

tne .specified categories of wrong-doin- entitJt's tl,n ,.
aggrieved to a legal remedy.

^ " ^''''''

lemedies. It ,s „ot only certain favoured kinds nf .

nient that are protected but .ll .

°
'^"

I'luitLicu, out all a<rreeni<'nfs: f ,nf *• e-

in the region of tort witlf . ^
''' "^ ^' "° ^"^'^S^r .s^itisHed

injuries Thrrhl i
'' ^""'^^^™^'°» "^ actionableinjuries, ihe whole modern law of ne-li<n,no,. w,>l. v

piuaenco axo.d causing harm to one ano-her. The silua

;o a... harn. „„.h n.o„ ;::rr:t -z';:^:::
o£ no. dou,,. ,vllf„l u„„, ,„b.„,^ ^^

=

Jlut,es must be aubjeet, ,o the noc..s„rv exeention, T^
:

.ee ™.„ headsof dn.v with .hieh the' law „ . ;, e

P'opettj of other,, and to n« due dilise„„. ,„ ':j

-.-a. o,ei.n™„,h, the :;::,:; :rr:,,:!

*o
9



22 PRINCIPLES OF LIAHILII V.

cations of actions on the case. It is submitted, moreover,
that any attempt, at this day, to maintain a luirrower con-
ception of civil duty can lead only to interminable difficulties.

In fact there are dicta of the late Lord Bowen's which
appear fully to recognise the doctrine hero contended for.
Ho said, as Lord Justice, in 1892: " At Common Law there
wa.s a cause of action whenever one pereon did damage- to
another, wilfully and intentionally, and without just cau-.-
or excuse (6)." The actual decision was in very special
matter and on the construction of a statute, but" there ,is

nothing in the context to qualify the generality of this
opinion, and the fact that a very learned and accomplished
judge rather went out of his way to express it makes it seem.
if anything, the more deliberate. Nor does the mere fact
that a wilful injury does not fall within the four corners of
some known form of action seem to be included in any
natural meaning of "just cause or excuse." A similar
dictum in the same judge's well known judgment in Mog»l
Steamship Co. v. McGregor (c) isin terms limited to damag.-
to a man in his property or trade. But first, these are t\w
only material cases, for the duties of not wilfully harming
our neighbours in person or reputation are admitted to be
quite general; and secondly, the Supremo Court of the
United States ha^ thought the last cited dictum suffici-nt
warrant for an unqualified declaiation . The opinion wa^
thus expressed by Holmes J. in 1901: "It has boon
considered that, prima facie, the intentional infliction oJ
temporal dama^ is a cau60 of action, which, as a matter
of substantive law, whatever may be the form of pleading
requires a justification if the defendant is to escape.
{Mogtil Stewmhip Company v. McGregor, 26 Q. B. D.

(6) Skinner ^ Co. v. Shew ^- Co.

[1893] 1 Ch. 413. 422. 62 L. .1, Ch
196.

(c) (1889) 23 Q. B. Div. at

p. 613.



MOTIVK AS ELEMENT OF UABILITV. 23
59», m.. If tU, is the correct „„d„ „£ ,, .^

ho p„„c,ple, of policy upon ..hi,h ,b,y „„ f„u„d.d and

.e :r/f:;:Lrr:r: do.
°'^"'n "'n--a,.™... .0 ,,, ,i„o Of .Hou„. „., ™„.i;.e';:r :;::.'

ble. and ,lu,t the ,,and.rd. ol ,h„ law a,. ex,.„,.l. ^t^, ,iruc .n dc,e™,„i„g what , „„.„ i, b„„„d ,o t„,,«^ b„

"

nocc„a„l3, .n declining the extent ,o which ho "n ]t^'.a,.„, .hnh 1.0 hasforcseon 'r^,,-,,,, v. W*.,„ lOol '1?
.Link :.hc..>t

('""" '^""''' """°'" '»•« '-"«-. a.iU

if eherc is . general doty not o do wilfol harm it wonld«en, o„ „r,„c,plc that the law need not regard the noti c
". the sense o, personal disposition, from which such an

)u,y as to damages, nmy do so. Harm done without e;ousecannot be made more wrongful than it is by the add , oTofbad f.„., or personal ill-will, nor made lawful bv .t . LAga.n u .s a settled general rule in our law hat Chen

"
act ,s done in the exercise of a common right the 1,s immaterial (/) '..ch »n .ct

™" "K"'. "e motiw

„. • 1 , ,
""' "'3" be discreet, courteous

:::,^r^'Th:j^tTr*""-"' -'™^^
••-e.ousiy..appea:thirmriiMy;o"'s:t

('I) Cur. per Holmos J. AUer,,
V. }f ,seo„sin, 195 U. S. 194, 20.1.

( O The late A. Cohen K.C., in
his raeniorandum on Alleu v. Flood
annexed to the Keport of tlw Royal
Commi*ion on Trade Disputes
(1906, Cd. 2825, pp. 24-.-JO>. ,ie-
iied the existenco of any " general
•ule of law that a person who I,y

some act intentionally does harm to
another i, p,u„a facie liable to
him."

(f) Bradiord Corporation v
Pickle, \m6] A. C. 587,64 L. J."
Ch. 759; Allen v. Flood (1,S9,SJ

\ ^- 1' <=" L. J. Q. B. liy. i,-„r
American authority, see Fioro, 37-
•10.

i
o



24 PRINCIPLES OF LIABILITY,

law ami liiiidcr tho study of its true principles tlian to ad-

vance justice in any isubstiintial manner. Unluckily the

terms have been frt>ely omi)loyed, and without any clear or

constant meaning; and this has bc-en the cause of great con-

fusion which is not yet wholly removed {g). Recent autho-

rity has made it clear, however, that the consideration of

personal motive as a determining element of liability is at

any rate exceptional.

"Malice" in that sense is material chiefly so far as it

may defeat a claim to immunity based on " privilege," which
assumes that the person claiming it has acted in good
faith (A). For certain purposes and on certain occasions,

not many, a somewhat extensive liberty of interference with
individual rights and convenience is deliberately allowed in

the public interest. Being so allowed, it is in the nature of a

special privilege—which indeed it is regularly called in one
class of cases—rather than of a common right, and it is

subject to the condition of being exercised in good faith and
not abused for ends of personal enmity . Such abuse is called

"malice" or "express malice," and deprives the act of

justification (i).

The words "malice," "malicious," and "maliciously"
were formerly used in pleading, and thence in forensic and
judicial language, in many places where they were super-
fluous. This usage has been sometimes explained away by
saying that malice means only the want of excuse for an
unlawful act wilfully done; sometimes it has been franklv

C17) Seo the late \V. F. Craics'

learnod articles on " Malice "'

and '• Malicious Prosecution " in

Encycl. Laws of England. The
observations of Collins M. R., in

Head V. FiieiidJy Sodetij of Opera-
tive StonemasoiiK

f 1902 I
2 K. 15. at

p. 739, 71 L. J. K. 15. 994, socm

rather io deprecate a definition.

(//) Seo, e.g., per Lord Bramp-
ton in Qitinn v. Leathern [1901]
A. O. at p. 524, 70 L. J. P. 0. 7C.

(1) Cp. the dicta of Lord Her-
."cliell. Lord Watson, and Loixl

Davey, in Allen v. Flnnr!
[1900J

A. C. 1, 93, 125, 172.

i
•



SPECIFIC DUTIES. 26

d.scroditod. Wo an. r.ot hor. concerned with the fortune of
the «aine wcxls in crimmal law, where the disregard of their
ordinary meaning ha. been extreme; but the common law
doctrine of malice aforethought " in murder and the statu-
tory offence of "malicious damage" havo no doubt contri-
buted to the general obscurity of the subject
Very little light is to bo obtained from the history of the

Latin word malitia. Classical u.age, oftener than noi, makes
It import fraud or underhand contrivance as well as ill-will-
but sometimes it means vioo or wickedness in general, and
in the VulgEte we read Sufficit diei rmlitia srui. The ori-^i-
nal intention of it. use a. a legal term wa3 probablv^o
exclude reference to acts which wore not wilful at all orwhich were honestly done under a claim of right or' in

unlawful (k) In the result, t],e incautious adoption of popu-
lar language led to the worst kind of technicality

.

The commission of an act specifically forbidden bv law
or the omission or failure to perform a.n- duty spccilieallv'
-posed by law, is generally equivalent to an a.t do^e
Avith intent to cause wrongful injury. Where the liarm that
ensues from the unUwful act or omission is the very kind ofharm which it wa. the aim of the law to prevent (and this
IS the commonest ca.e}, the justice and necessity of this rule
aie manifest without further comment. Where • .

te
or example, expressly lays upon a railway con

.','
,
,«'

Juty of fencing and watchi.ig a level crossing, tu^ .s a
legislative declaration of the diligence to be required" of the|ompany m providing against harm to passengei-s using the
cad. Lven if the mischief to be prevented is not such a. an"dinary man would foresee as tlie probaole consequence of
ii^obed.ence, there is some default in the mero fact that the

(k) t-p. Pollock and Maitland, H. E. L. ii. 467 (m, 2nd ed.).

i
o
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2li PRINCIPLES OF LIABILITY.

law is disobeyed; at any rate a court of law cannot admit
discussion on tliat point; and the defaulter must take the

conse(iuences. The old-fashioned distinction between mah
prohihita and nuda in se is long since exploded. The simple
omission, after notice, to perform a legal duty, may be a

wilful offence within the meaning of a j^enal statute (/) . As
a matter of general policy, there are so many temptations to

neglect public duties of all kinds for the sake of private
interest that the addition of this quasi-penal sanction as a

motive to their obser^r'nce appears to be no bad thing.
Many public duties, however, ure wholly created by special

statutes. In such cases it is not an universal proposition
that a breach of the duty couiers a i)rivate right of action on
any and every person who suffers particular damage from it

.

The extent of the liabilities incident to a statutory duty
must be ascertained from the scope and terms of the statute
Itself. Acts of Parliament often contain special provisions
for enforcing the duties declared by them, and those provi-
sions may be so framed as t^ exclude expressly, or by impli-
cation, any right of private suit [m). The provision of a

specific remedy for the breach of duties created by the Act
is generally held to exclude other remedies (h). Also there
is no cause of action where the damage complained of "

is

something totally apart from the object of the Act of Par-
liament.'" as b.iag evidently outside the mischiefs w^iich

it was intended to prevent. What the Legislature has de-
clared to be wrongful for a definite purpose cannot be

therefore treated as wrongful for another and different

I
<ose (o)

.

{i, Gully V. .S'»ii7// f]883) 12

Q. B. D. 121, 53 L. J. M. C. 35.

(.«) Atlinson v. Sewcatile
Wfitenvorks Co. (1877) 2 Ex. Div.
441, 46 L. J. Ex. 775.

(«) Pasmore v. Om;aldliristle

I'rlmii Council [1898] A. C. 387.

394,67 L. J. Q. B. 635; cp. Joh,,-

Htfin V. Consumers' Oa« Co. of

To.onto r 1898 J A. C. 447, 67 L. .1,

P. C. 33.

(o\ Gorrh v. Scott (1874) L. H.

klS^IiitSa..."



DILIOEXCK AND COMPETENCE. 27

A8 to the duty of respecting proprietary right,s, we have
already mentioned that it i« absolute. Further illustration
IS xesened for the q^ecial treatment of that division of the
subject.

Then we have the general duty of using due care and
eaution What is due c^re and caution in given ciroum-
^noes has to be worked out under the head of negligence
Here .ve may say that, generally speaking, the standard
of duty 18 fixed by reference to what we should expect in

rudence'^'
^'''" ^ "^'' °^ '''^'''"^' '''''^' ^""^^^^^g^' ^°d

Moreover, if the party has taken in hand the conduct
of anything requiring special skill and knowledge, we requim
ot him a competent measure of the skill and knowled-v^
usuallv found in persons who undertake such matters \nd
this 1. hardly an addition to the general rule; for a man ofcommon sense knows wherein he is competent and wherein
not, and does not take on himself things in which he is
incompetent. If a man will drive a carriage, ho is bound
to have the ordinary competence of a coachman; if he will
handle a ship, of a seaman; if he mil treat a wound, of a
surgeon; if he will lay bricks, of a bricklayer; and so in
every case that can be put. Whoever takes on hi.nself to
exorcise a craft holds himself out as possessing at least the
common skill of that craft, and is answerable accordin^^ly
If he fails, It IS no excuse that he did the-best ho beln-
unskilled, actually could. He must at his peril have "skiU
rea.«onably competent to the task he undertakes" (p) \s
the Romans put it, imperitia culpae adnumeratur {q\ A
9 Ex. 125, 43 L. J. Ex. 92; Ward
V. }!f>hh^ ^1878) 4 App. Ca. 13,
23, 48 L. J. Q. B. 281.

(/») Harmer v. Cornelius (1858)
> C. B. N. S. 236, 246, 116 R. R.

654, 659.

(g) I). 50. 17, de div. reg. iuris
antiqui, 132; cf. D. 9. 2, ad le^em
Aquiliam, 8. Both passages are-
from Gaius.

I
o
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128 PRINCIPLES OF LIAHILITY.

good ruler who joes out with u horso ho had no (.,..,8<« to
think .u.-ov-rnablo. and. nofwithsfandinsr all ho can do to
koo,, h.s horso i„ hand, is run away with bv the horso. is
not l.ahle for what .nischiof tho horse may do In^foro it is
brought nndor oontrol agam(r': hut if a bad ridor is run
away with by a horso which a fairly good ridor could have
kept ,r. order, ho will ho liable. An oxr.>ptior, to this prin-
nplo appears to bo a.Imissible i„ one uncommon but possible
kind of circumstances, namely, where in cmerfjoncv, and to
avoid imminent risk, the conduct of somothinj^ generally
entrusted to skilled persons is taken by an un..lcilled person-
a. if the crew of a steamer were so disabled by tempest or
Mcknose that the whole conduct of the vessel fell upon in
engineer without knowledge of navigation, or a sailor with-
out knowledge of steam-engines. So if the driver and tiro-
man of a train were both di,sabled. say by sunstroke or
lightning, tho guard, who is presumably unskilled as concerns
^nving a locomotive, is evidently not bound to perform the
drivers duties. So, again, a person who is present at an
accident requiring immediate " Hrst aid," no skilled aid being
on the spot, must act reasonably according to common know-
ledge If he acts at all; but he cannot be answerable to tho
same extent that a surgeon would be. There does not seem
to be any distinct authority for such oases; but we mav
assume it to be law that no more is required of a person in
this kind of situation than to make a prudent and roaso.,ablo
use of such skill, be it much or little, as he actually has.

We shall now consider for what consequences of his acts
and defaults a man is liable. When complaint is made thai
one person has caused harm to another, the first question is
whether his act ,s) was really the cause of that harm in a

()•) Hammacl- v. Wliile (lst;2;
U ('. B. N. S. 588, 31 L. J. C. P.
129; Holmes v. Mathf, (1875; L
K. in Ex. 2(il, 41 L. J. Ex. 17(i.

W For sliortneas' sake 1 shall
,iff«n use th!^ wnrd • act " alono .w
equivalent to " act or default."

V



mka«itj:k of damaokk.
29^

-"- upon whicl, tho law ..„ take a.,io„ Th. I.a.m or- n.av e tracooblo tolu. aot. but ,I.o connexion „,av I., i,the accustomed phr.sc. too .on.o.o. The „„xin, 'Tn iuroncn rem.ta c.u^ ^d p^oxirna spectatur" is Enfrli.l.ed i„Bacon
. constantly cited ^lo.: " It we.e infinite f^ ,l.o 1,Jto judge the causes of cause., and their impulsions one ofnother: therefore it .ontentoth itsolf with 'the .mn.^ia .•au^, and judgeth of acts by that, without looking to anvfurther degree (t). Liability must be founded on an acwinch .s the "immediate cause" of harm or of injurv to an^ht Aga,n there may have been an undoubted wrong

bu. it^may be doubted how much of the harm that ensues fs'related to the wrongful act as its " immediate cause." ^dtlu^efore ,s to he counted in estimating ,he wron.-do<Js
•.ab.hty. The distinction of proximate from remote on!-quencos .s needful first to ascertain whether there is anyhab.hty at all and then, if it is established that wrong hasbeen commuted, to set.I. the footing on wh,ch compon 'tionfor the wrong is to be awarded. The normal form of com-
pensation for wrongs, a. for breaches of contract, in theprocedure o our Superior Courts of common law has beenhe fixing of damages in money by a jury under the direc-ts o a judge It is the duty of tho Judge (.) to explain
to th .jurors as a patter of kw, tho footing upon which they
. ould ealcu ate the d.mage3 if their verdict is for the
Plan.t.ff

.

This footing or scheme is called the "
measure of

Jarnages. ^ Thus, in the ommon case of a breach of con-
tract for the ,]e of goods, tho measure of damagt^s is the

(0 Maxims of (lie Law. Reg. 1.
i-'or criticii«n see il.irv. Law Rev.
xx>. 106. It is reriHirkable that
not one of the examples adduced
h Biicoii belongs to the law of
torts, or raiseB a question of the
measure of damages. There could

Ihj no stronger illustration of the
o.ytromely modern cliaracter of tho
whole subject a.s now understood.

i«) Ilad/ei/ V. B-rxendale (1854)
9 Ex. 341, 23 L. J. Ex. 179 96
R. R. 742.

i
o



30 PRINCII'LES OF LIABILITY.

dilTcron(..o I.otw.^,, tho prite namo,l i,, the cont.iot and the
market value of tho like ^oods at the time when the contract
wa-H broken. In cases of contract there is no trouble in
f^eparatinff the question whether a contract has been made
and broken from the question what is tho proper measure of
damages 'x). But in c^ses of tort tho primary questior,
of liubihty may itself depend, and it often does, on (),..

nearness or remoteness of the harm complained of. Except
where we have an absolute duty and an act which manifesth
'.lolates it, no clear line can be drawn between the ,»|.. ol
liability and tho rule of compensation. The mtasmc . f
damages, a matter appearing at first sight to belonj,' tu t!i.

law of remedies more than of "antecedent righ J, '

,0,,

stantly involves, in the field of torts, points that are in tr.ith
of the very substance of the law. It is under the head of
" measure of damages ' that these for the most part occur in
practice and aro familiar to lawyers; but their real con-
nexion with the leading principles of the subject must not
be overlooked here.

The moaning of the term "immediate cause" is not
capable of perfect or general definition. Even if it had an
ascertainable logical moaning, which is more than doubtful
It would not follow that the legal meaning is the sam/
In fact, our maxim only points out that some consequences
dr'. held too remote to be counted What is the test of re-
moteness v,-e still have to inquire. The view Which I shall
o.doavour to justify (,/) is that, for tho purpose of civil
liability, those consequences, and tho.se onlv, are deemed
"immediat,.," "proximate," or, to anticipate a little, "natu-

(i) Whether il is practically
worth while to sua on a contract
must, indeed, often turn on th»-

meaauro of damages. But this
need not concern us here.

(y) For an able exposition of a
different view, see Prof. Jeremiah
Smith, ilarv. Law Rev. xxv. 103,
223.

^V?r!R5S«..i.*TiJ jeiJi^Ji^^jM
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U, d ITobabl... „.;,„.h . p„,„„ „f „,,,^,.
nowlcdp,, w,„, ,„ „„. „^, ^^ ^.^^^ _l_^

I- ». 1

upon ,„cK condu,.,. Thi, i, „„,,. ,,,.rc ,1,. parti™!, 17->e.,™„ce „ not known to have !«.„ i„t.ndM or to"Z"L
.1.0 -tor. „ p„„f „, ,^., t^ torth..,„,i,„., „.h w ,tioon.o,nenco ... in,™di«,. " or no. doe, not .na.tc T .nhlcli a man ncluailv forowes is to h,-,., .. ii

and probable.
""• " "" =™""- ""'""l

.0 d': L'lr
°' "^"'' -""^--"^ - havo an act intended

to do l,a,^„. and harm done bv i,. The inference of liability

,... e.u,e of „„eptio„ to V p,e»n,- „,av seem a pin""""•
""; '" ""' «- oase it i, no, „ plain 'Z-»,. «'e have to eon^ide- r. ,,„.,„„ „, ^J

^vTonp-doer intends t(:
^- ; «,• .:

.

to pass by his deed, . . >?
,,1:

always evident. j\ ^.^ ,., ;;;;,,

f^tick, and the blowt-;^ : .iiV; <»<

the connexion of acr ; r * . m,v ,.

the wrongful actor is linW,^ ; ,
• .V.

-.-liiii? iiurc. tiut tlcon,e,„enee n,ay be more tiw. ... intended, or differen'And ,t may be different either in „speet of the event, or of
1,0 person aneeted^ x,,,, ,„„„,, „.„. p.,,_^, ^^
im do.m. The Wow i, not «ri„u, in itself, but Pist.ol

t.11, on a heap of stone, whieh eut and bruise him. Or thn^e 0,, the bank of a deep diteh. Nym does no, mean to JtP.«ol tnto the ditch, bu, bis blow throws Pis.ol off h
alance, where y Pistol doe, fall into the ditch, and hi,
'lothes are spo.lt. The«. are ,imp,e e^ ,.t.,,„

„'

jj^
„'„'

»^ue„ee from that whieh was intended happens a. .„netdenl of the same action. Again, one of .lack Cade's me.

teh in fact are brought
h is not constant, nor
' tlk -vith his fist or a

•' "ant it to do. Here
^ plain eiiongh, and
mff hurt. But the

.^»M8Sfe*;:-:'.a
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throws a stone at an alderman . The etone misses the alder-

man, but strikes and breaks a jag of beer which another

citizen is carrying. Or Nym and Bardolph agree to waylay
and beat Pistol after dark. Poins comes along the road at

the time and place where they expect Pistol; and, taking him
for Pistol, Bardolph and Nym seize and beat Poins. Clearly,

just as much wrong is done to Poins, and he has the same
claim to redress, as if Bardolph and Nym meant to l)eat

Poins, and not Pistol > . Or. to take an actual and well-

known case in our books («), Shepherd throws a lighted

squib into a building full of i)eople. doubtless intending to

do mischief of some kind. It falls near a person who, by an

instant and natural act of self-protection, casts it from him.

A third person again does the same. In this third flight the

squib meets with Scott, strikes him in the face, and ex-

plodes, destroying the sight of one eye. Shepherd neither

threw the squib at Scott, nor intended such grave harm to

any one; but ho is none the less liable to Scott. And so in

the other cases put. it is clear law that the wrong-doer is

liable to make gocxl the oonsequences. and it is likewise'

c:,vious to common sense that he ought to be. He went about

to do harm, and having begun an act of wrongful mischief.

(:) In criminal law there is

some difficulty in the case of at-

tempted personal offences, llioro

is no duul>t that if A. shoots and
kiiLsor woiind.^ X., under the bciii-f

that the nmii lie shoots jit is /,.,

ho ii in no way oxcuseil hy thi"

mistiike, and cannot he hcaii! to sav

tliut lie had no unlawful iiitciitiou

a.s to X.: li V. S„iit/i (lHj,5)

Dears. 559. Hut if ho misses, it

sooms doubtful whether he can ho

said to have attempted to kill either

X. or /'. Cf. Ji. V. Uiltnioi ^\KM>)

17 Q. B. D. 359, 55 L. J. M. C.

135. There is a whole literature of

modern Continental controversy on

the subject.

(«) Srntt V. Shepherd, 2 \V. l!l.

SilJ; ,111(1 in I Sm. L. C. No doubt

was entertained of Shephen;'.s

lia''lity; tlie only question being

in what form of action he was
liable. The inforenon of wronifful

intention is in this case ai.ouf a.«

obvioua as it can be: it was, how-
ever, not necessary, squib-throwing,

as -Vares .}. pointed out, having

boon declared a nuisance by statute
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Wo -will suppose there is nothing (as there well may bo

nothing but Nym's ovm worthless assertion) to show whether

Nym knew the ditch was there; or, if he did know, whether

he meant Pistol to fall into it. These questions are like

enough to be insoluble. How shall we deal with them?

We shall disregard them. From Nym's point of view his

purpose may have been simph' to knock Pistol down, or to

knock him into the ditch also; from Pistol's point of view

the grievance is the same. The wrong-doer cannot call on

us to perform a nice discrimination of that which is willed

by him from that which is only consequential on the strictly

wilful wrong. We sny that intention is presumed, meaninc
that it does not matter whether intention can be proved or

not; nay, more, it would in the majority of cases make no

difference if the wrong-doer could disprove it. Such an

explanation £.' this—" I did mean to knock you down, but I

meant you not to fall into the ditch "—would, even if be-

lieved, be the lamest of apologies, and it would no less be a

vain excuse in law.

The habit by which we speak of presumption come.s

probably from the time when, inasmuch as parties could not

give evidence, intention could hardly ever be matter of direct

proof. Under the old system of pleading and procedure,

Brian C.J. might well say "the thought of man is no'

triable" (c). Still there is more in our maxim than tins.

For although we do not care whether the man intended tho

particular consequence or not, we have in mind such oonse-

quences as he might have intended, or, without exactly in-

tending them, contemplated as possible; so that it would not

bo absurd to infer as a fact that he either did mean thom to

ensue, or recklessly put aside the risk of some such conse-

quences ensuing. This is the limit introduced by such term?

(c) Year-Book 17 Edw. IV. 1, p. 193 in 1st ed., 261 in 2nd od.

translated in Blackburn on Sale, at by Qraliam.
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at p. 268): 'In tort , he''^fondant i. liable for all t|,„„;„!
-P-H-e, of hi, i„o,.. ,,,, ICl
^''ey are not ,,o remote a., to hav!

J a. ' "ivolves niiieh

t?;'"^-^-^;'"""'-P''yasin,a: '
^e/oii V. Zo//i..- /loo,, ._

;)
Thu, Quain J. said (.'„..*, tf'v^' z

';'""''^'"'^ *« '" '- "

3 (2)
" '^- ^- ^- ««•

to



36 I'KINCIPLES OF LIAIilLITV.

sense. The lawyer cannot afford to adventure himself with

philosophers in the logical and metaphysical controversies

that beset the idea of cause.

In Vandenhurgh v. Truax{g), decided by the Suinemo

Court of New York in 1847, the plaintiff's servant and the

defendant quarrelled in the street. The defendant took hold

of the senant. wlio broke loose from him and ran away;

"the defendant took up a pick-axe and followed the boy^

who tied into the plaintiff's store, and the defendant pur-

sued him there, with the pick-axe in his hand. ' In running

behind the counter for shelter the servant knocked out the

faucet from a cask of wine, whereby the wine ran out and was

lost. Here the defendant (whatever the merits of tln^

original quarrel) was clearly a wrong-doer in pursuing tho

boy; the plaintiff's house was a natural place for his servant

to take refuge in, and it was also natural that the servant,

" fleeing for his life from a man in hot pursuit armed with

a deadly weapon," should, in his hasty movements, do some

damag' to the plaintiff's pro}>erty in the shop.

There was a curious earlier case in the same State {h),

where one Guille, after going up in a balloon, came down in

Swan's garden . A crowd of people, attracted by the balloon,

broke into the garden and trod down the vegetabkks and

flowers. Guille's descent was in itself plainly a trespass:

and he was held liable not only for the damage done by th<'

balloon itself but for that which was done by the crowd.

" If his descent under such circumstances would ordinarily

and naturally draw a crowd of people about him, cither from

curiosity, or for the purpose of rescuing him from a perilous

situation; all this he ought to have foreseen, and must Ik-

(ff) 4 Denio, 464. Tho decision (h) Onille v.

seems to l>e accepted as good law: Johns. 3bl.

Fiero, 31, 32, 43.

Sufan (1822) 1ft

the
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responsible for " (i). In both the«, cases the squib cobo wasc.nj.ent.d and relied on. Si.i,a.l, it has maly ti„,es boon-Kl, and ,t ,s undoubted law, that if a man lets loose adangerous animal in an inhabited place he is liable for all
the mischief it may do.

The balloon ca.e illustrates what was obsened in the first
hapter on the place of trespas. in the law of tor,.s. The
respass was not in the common sen.e wilful : O uille certainlydK not mean to con.o down into Swan's garden, winch he

did, in fact, with some danger to himself. But a man who
goes up in a balloon must know tluit he lias to come down-mewhere and that he cannot be sure of coming down in a
place which he IS entitled to use for that purpose, or whore

t.uilb s liability was accordingly the same a. if the balloon
had been under his control, and he had guided it into Swan's
garden. I„ the ease of a dirigible airship or aeroplane, ifby .ome acx.de„t which could not be ascribed to al.v fault
of the pilot t^ie steering apparatus got out of order, and so
the machine drifted into a neighbour's garden, the question-8ht be less simple r/.-^ So, if a landslip carries awaym- land and house from a hillside on which the house i«-Hi

,
and myself in the house, and leaves all overlyin^ a-.ghbonrs field in the valley, it cannot be .lid that llm

able ior the damage to my neighbour's land; indeed, there
s not even a technical trespa.s.s, for there is no voluntary

(0 Per Spencer O. J. it ap-
eareJ that the defendant (ph.i.i-
ii in error) had called for help;
ut this was treated as immaterial'
he later Scottish case of .s.oir.s

rmtae^ v. Mnsa (1889) 17 R. 32,
hardly so stronfr, for there a

iiueliute descent wa- not only
ntemplated but advertised as a

imblic etitertainnient.

('0 Other ^m)unds of liability
are eoiieeivalile. It may be arjni-
able that modern aeri^ naviga-
tion is so dan^fcrotis an under-
fakiiiff as to bind the aviator
to " eonsumni.ite care "

-Sna
Ch. XII.)

i
o

f
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act at all. But where trespass to property is committed hy
a voluntary act. known or not known to be an iiifringoment
of another's right, there the trespasser, as regards liability

for consequences, is on the same footing as a wilful
wrong-doer. *

A simple example of a consequence too remote to bo
ground for liability, though it was part of the incidents

following on a wrongful act, is afforded by Glover v. Londoi/
mid South Western Raihvny Company 7). The plaintiff,

being a passenger on the railway, was charged by the com-
pany's ticket collector, wrongly as it turned out, with not
having a ticket, and was removed from the train by the
company's servants with no more force than was necessarj-

for the purpose. He left a pair of race-glasses in th«^

carriage, which were lost; and he sought to hold the com-
pany liable not only for the personal assault committed bv
taking him out of the train, but for ibe value of thea^

glasses. The Court held without difficulty that the Iosn

v/as not the " necessary consequence " or " immediate result
"

of the wrongful act: for there was nothing to show that the

plaintiff was prevented from taking his glasses with him.
or that he would not liave got them if after leaving th.^

carriage he had asked for them.

In criminal law the question not unfrequently occurs, on
a charge of murder or manskughter, whether a certain a. t

or neglect was the "immediate cause" of tlK> death of th<

deceased person. We shall not enter here upon the cases on

this head; but the comparison of thoiu wi'.l be found
interesting. They have been collei'tod by Sir Jam.-v
Stephen (m).

(1) (1867) L. R. 3 Q. B. 25, 37
L. J. Q. B. 57,

(i») Digest of the Criminal Law,
Art?. 219, 220.
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The doctrine of "natural and probable conso.ueneo •

ismo.t clearly illustrated, however, in the law of ne<.U..>ncoFor there the sub.tan. of the wron, it.lf is fa.lu^f::^
^ith due foresight: .t has been doHned as "the omission todo «on.etlung which a reasonable man. guulod upon tloL
eon.dcrat.ons wh.ch ord.narilv regulat! the coLucH^human affairs, would do, or doing something wh.eh a prudentand reasonable man would not do" .;. Xow a reasonableman can be ,uulod only by a reasonable estimate of proba-
bilities. If n,en went about to guard themselves agu.„«tvery risk to themsolv. or othei. which might by mg^niou.
onjecture be conceived as possible, human affairs could notbe earned on at all. The reasonable man. then, to wl.oJ

Idea behaviour wo are to look as the standani of duty willneither neglect what he can forec..t as probable, nor' waste
In. anxiety on events that are barely possible. Ho will
oidei- his precaution by the measure of what apj^ars likolv

folio "r :T' '' ''''"'' '^'"^ ''^'"^' '^^' ^^^-^^^
It follows that If in a particular cus.> not being within
-rtain special and more stringent rules, the harm -om-
p ained of is not such as a reasonable man in th, defe.ulant's
place should have foreseen as likely to happ... ther owrong and no liability. And the statement proposedhough not positively laid down, in GV.e«W v. Iha,-hn .0. namely, "that a person is expected to anticipate andguard against a I reasonable consequences, but that he is notby the law of England, expected to anticipate .nd ^uardagainst that which no reasonable man would expect to o^ur
appears to contain the only rule tenable on principle wheie
^>H' liability IS founded solely on negligence. "Mischief

' «) AldoMon R. in Jihttli v. Bii-
miugUinn M-aternorka Co. (1856)
U E.X. 781, 25 L. J. Ex. 212, 105
R.U. 791. This is not u con.,.|pf,,

Jt-nnition, since a man is not liable

tor even v^ilful omission without
some antecedent ground of duty
liut of that hereafter." Per Tuliuck C. ii. cir.50. a
Ex. at p. 248 82 R. K. at ,.. CM)

i
o

I
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I

whifh .onUI hy no po.ssihility have boon forosoen. and which
no mt..o„ahlo person wouhl hnvo anti.ipatod," may bo tho
ground of legal compens^ition under some rule of exceptional
severity, and such rules, for various rea.sons, exist; but under
an ordinary rule of due care and cmtion it cannot bo taken
into account. It is suggested by a leanied and lamented
author whose opinions are always dcscn ing of attention that
this rule applies only "in determini.ig what is neglig,>noo,"
and "not in limiting the consequences flowing from it when
once established:" and this position is worked out in an
ingenious and elaborate argument (p). Perhaps the sup-
posed distinction would not lead to much practical difference
unless we took a very narrow vie . of what car be rejusonnbly
foreseen.

We shall now give examples on either side of the line.

In Hill V. Sew River Compamj{q), the defendant com-
pany had m the course of their works aused a stream of
water to spout up in the middle of a public road, without
making any provision, such as fencing or watching it for
the safety of persons using the highway. As the plaintiff's
horses ^nd carriage were being driven along the road, tho
horses shied at the water, dashed across the road, and fell
into an open excavation by the roadside which had been made
by p. rsons and for purpose* unconnected with the water

(p) neven, Negligence in Law,
1. l(Hj. This opinion seemsr at first

Bi^ht, to be supported by tlic dicta
of Clianncll ]5. and IJlackburn J.
in Smill, V. Z. .5- ,9. «'. R. Co in
Ex. Ch. L. R. 6 C. P. 14, 21 (see
u.ore as to this case, pp. 4.5H, 459.
below;. I submit that these dicta,
taken witli the context, mean only
that it is not sufficient for a de-
fendant U, say that he eould not
have anticipated the eons<"i!iences

in ever}' detail (op. tho cases dis-
cussed in the text). Othenv-is*,
they seem against tho weight of
authorify. Sir Samuel Evans, how-
ever, appears to accept them in
tlio larger sense: //.J/..?. London
(1014) P. 72, 70,83 L.J. P. 74.

(1) 9 B. A: S. 303 (lh<)S): ,,,,

Ilarrh v. Mohhs (Deniuan J. 1S78)
3 E... D. 2tiH, which, peihaps, troci

a step farther.



PKOXIMATE OR HEMOTE CAUSE. 41

company. It ^aa aro^ed that tho immediate ca«^ of ,he

neglect of the conf^ctors who hod made tho cutting i„ leav--g It open and unfenc^d. But the Court held that tlproximate cau. ' w.s " the first negiigom act .hi her v^the carnage and horses into the excav-ion " rnV ?•

tho road, ,t oould „„i ,« fo„^„
go oft, or what lh,v ,„i„ht run apun.t or fall i„,„ , .
.o».o ™.h har,„ a. Ji,, H„„p,„ .aTproha . „ t „„f ^

.^,0 of ,hc ground wa, temporarv or „„,.„,ano„,, Lt"t
:.r " r';- " *' -"'"="° '»'' «»- « • noi o\er an embankment or dawn • •

--Ivhaveheenpo.ihloTo^rel^S:""™"'
hot™., v. r,v,„, „>.^„„ „„,.,

CL! "
"""'"Y'

''"' '" Denbighshire two levelcrossrng, near one another, the railway n,«i,ng „ ,.„,.,^

under Jtain AcrTo hav Te Tnd a';:', t """"^T

-t;tseru-nn:;;::::;-
ho footpath, with one foot »vered fro, , hi, h< t tI^M:,s- no evidence to show how the d h

Ex. 105 ,i«;4). (p. ,/,,.^^, ^,

Michigan Central ]{„;;. Co. a883)
111 V. S. 228.

C*) Nor as to any partieiih.r
tnun, nor as to piecaution.s if any.

:'o ; there (,*\

besides th^ sta..rorv pre .uuo,„
pr'.vcdtol,avebc'OM.,tt«l,wh.ch
may 1,^.,,-, ,^^^ .,.^.Hl„>d or
ol.s€rv«! at the i«v,. ..ro^sin^. It
inay bo ii.a.r.e,I that. -« accidont
happened in the daytune.

i
O

•?P?^^ ,-'Hi^~;'.?fJ
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beyond tliis, that ho had l«»pn sent on an oirand a fow minutes
bcfopn from tho cottap,- whc..' h«' Ih.d. which lay by the
roadside, at al.oul -iOO yards duHtarue from tlio railw-ay, and
fartlior from it than the point whero the footjjath diverj^'d

from th( -oad. It wm su^'^jbotod on the part of the defen-
dants hat he had gone alon^ the road md then, reaching the
railway, had strayed down the- line; and on the pari of the

plaintiff, that he ha*l gone aloifjr the o|)en footpiith, and was
crossing the line when he was knocked down and injured 1)\

the passing train.
"

On these facts it was held that there was evidence proper
to go to a jury, and on which they might reasonably find

that the accident to the child was caused by the railway com-
])any's omission to provide a gate or stile. " One at least of
the objects for which a gate or stile is required is to warn
people of what is before them, and to make them pause bi^fort^

reaching a dangerous place like a railroad "
J .

In Bailiffs of Rommy Varsh v. Trimti/ House (u), a

Trinity Houst^ cutter had by n<trligent njuigation struck on
a shoal bout three-quarters ot mile outside the plaintiffs'

sea-wall. Becoming unmanageable, the vessel was inevit-

ably driven by strong wind am! tide against the sea-wall, and
did much damage to the wall. It was held without difficult.n

that the Corporation of the Trinity House was liable (under
the ordinary rule of a master s n-sponsihility f.ir his servant.s.

of which hereafter for this damage, as being the dirwt
consequence of the first default which rendered the vessel

unmanageable.

(0 Amphlett B., L. R. 9 Ex.
at p. 162.

(«) L. R. 5 E.\-. 204, 39 L. J.

Ex. 163 (1870); in Ex. Ch. L. R.

7 Ex. 247 (1872). This comes
near the case of letting loose a
dangerous animal ; a driftintr vessel

is in itself a dangerous thing. In

T/ie Geoiije and Richard (1871)
L. R. 3 A. & E. 166. a brig by
negligent, navigation ran into a

bark, and disabled her; the bark
was driven on shore; held that t!ic

owners of the brig were liable tor

injury ensuing from the wreck of

the bark to persons on board her.
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Sometliinpr like this, hut not s,. simpl.'. was Lfnifh v.

Afirdin (x., whciv the owner of a horse and cart left thmi
unwatthcd in the street: some .hildren camo up luitl U^jjan

playing about the c«rt, and lis one of thcni, the phiiiitiff

in the cause, was elimbinp into the cart another pnlUnl tlio

horse's bridle, the horsc> moved on. and the plaintiff fell down
under the wheel of the eart and was hurt. The owner who
had left the cart and horse unattended was held liable for this

injury. The Court thought it strictly within the j)rovinoe

of a jury "to pronounee on all the cirtumstancs. whether
the defendant's tondurt wa- wanting in ordinary oare, and
the harm to the plaintiff such a result of it as might have
been expected " (y\

h\ a later case the driver of a tradesman's cart, who luul

instructions not to leave the cart, liad with iiini a lad ignorant
of driving, whose only duty was to deliver parc«^ls. The
driver went into a house to get oil for his lamp, and the bov

(r) 1 Q. B. 29, 10 L. .1. Q. B.

73,55 R. R. 191 HSil); approved
by C. A., Hnnold v. Wntiifii

[1898] 2 Q. B. 320.67 L. J. (J. B.

771; this was not such a stronff

case (the defendant had a fenc<<

bounding a highway, which wa.s so

insecure as to b(> a nuisance; the

plaintiff, a small child, was hurt
by the fence falling when he put
his foot on it): and cp. Clark v.

Chamben.Z Q. B. D. at p. 331.

(y) This case was relied on in

Maosachusetta in Powell v. D/>iyn»i/

(1849) 3 Cush. 300, where the de-

fendant's truck had, contrary to

local regulations, been left out in

the street for tlie night, the shafts

being shored up and projecting

into the road : .i s<»<>nnrl tr-.jrk ^gj
nmilarly placed on the opposite

side of the road; the driver of a

third truck, endoavourinir with duo
laution. iis it was found, to drive

pa-4t tlirough the narrowed fairway
thus left, struck the sliaft^ of the
defeiiilnnfs truck, which whirlc<i

round and struck and injured the

plaintiff, who was on tlie sidf*-

walk. Held that the defendant
was lial)le. If the case had been
that tiio shafts of the truck re-

n.iiined on the sidewalk, and tiic

plaintiff afterward.s stumbled on
them in the dark, it would be an
almost exact parallel to r/nrk v.

Vhninhpra (3 Q. B. I). 327, 47
L. J. (J, B. 427; see p. 47 below).
Ltjiich V. Sittdiu has also been
approved and followed in the Sup.
Ct. I . ' : 500 UiiiOii Pui . Hif. V.

Mrlk),„r (1893) 152 I'. S. 262.

i
d
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44 PKINCIPLES OF LIABILITY.

drove the cart round, meaning to have it ready for turning
back. In so doing he ran into the plaintiff's carriage. I'r

\va.s held that the driver's original negligence in leaving the
cart was the "effective cause " of the damage, and his cni-
l)loyer was therefore liable .z]. Negligence, however, must
be proved. A railway company d-^os not insure the public
against every kind of damage, known or unknown, that may
result from trespassers meddli- witii its rolling stock (a\

But a railway company has been held liable for injury
suffered by a child in playing with an insecure turntable,
children being accustomed so to play in circumstances which,
in the unanimous opinion of the House of Lords, amounted
to evidence, though not strong evidence, of leave and licence.

The decision proceeded expressly on the ground that the
children were not trespassers but (aa the jury had in effect
found) licensees (o); and thus the only difference between
this case and Lynch v. Nurddn(c) is that there the children,
though trespa-ssers a^ regards the cart and horse, had a right
to be on the highway, and here they could rely only on a baro
licence. In either case an adult so meddling with the defen-
dant's property would have acted at his own risk: but of
this distinction elsewhere (<?)

.

(^) EiigMaH V. F'lrmnt .{• Co.

[1897] 1 Q. B. 240, 66 L. .1. Q. Ji.

122, C. A.

(n) McDoii-nU v. G. W. It. Co.

[1903] 2 K.B. 331, 72 L.J. K. B.

«52, C. A. Here the C. A. pointed
out tJiat the precautions siifrgosted

by the plaintiff's counsel would not

necessarily or probably liave lK\'n

more effectual than tlios- in fact

adopted. Cp. I}irln,(h v. T.oilii,,,,

[1913] A. C. 263, 82 L. ,]. P. C.

42 CJ. C). A later similar ease

U Hiio/r V. Lciii/ iV Co. 11916] 1

li. \i. 148, So L. J. K. it. 364.

OA Cnohe V. Midland G. IV . R.
of Ireland [1909] A. C. 229.

{<') Xoto {x), last page.

(d) The judg-ment of the House
of Lords that there was in fact

ov idcnco of a licence does not esta-

blish any general rule, and is of

authority only in closely similar

circumstances: it secm-s that a ver-

dict the other way would not have
been disturbed (soe

1 1909] A. f.

at pp. 233, 242). The lamented
and very learned Mr. Bevon at-

tacked tJie decision in an elaborate

pamphlet (The House of Lords on
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It will be seen that on the whole the disposition of the
Courts has been to extend rather than to narrow the ran-o of
"natural and probable consequences." A pair of casis at
first sight pretty much alike in their facts, but in one of
which the claim succeeded, while in the other it failed, will
show whore the lino is drawn. If a horse escapes into a
public road and kicks a person who is lawfully on the road.
its owTier is not liable unless he knew the horso to \ye

vicious (fi). He was bound indeed to keep his horst^ from
straying, but it is not an ordinary consequence of a horse
being loose on a road that it should kick human beings
without provocatio

,

. The . ule i: different however if a hor.se
by reason of a (^elective gate strays not into the road but into
an adjoining iield where there are other horses, and kicks
one of those horses. In that case the person whose dutv it
was to maintain the gate is liable to the owner of the injured
horse (/)

.

The leading case of MetropoUfan By. Co.y. Jackson
(ff)

IS in truth of this class, though the problem arose and was
considered, in form, upon the question whether there was

the law of trespass to realty and
children a.s trospassors, Lond.
1909). It is not now arguable,
however, if it ever was, that n
licen.soe has no right at all. In
R. R. Co V. Stout (1873) 17 Wall.
C57, the Supremo Court of tho U. S.

gave a decision on similar facts'

whiili lias been much canvassed in
America, and not followed in Bome
Sfate*. (See more in Cli. XU.,
pp. 528, .529, below.)

(e) Cor V. nui-hirhip (' ^) 13

C. B. X. S. 430, 32 L. 3.\. 1'. 89,

I i R. R. 586. I do not know
how to reconcile this decision with
tlie wid<ir mpasure of liability pre-

ferred by Seven and some learned

American writers. Cp. B,a.iley v.

Wallaces [1913] 3 K. B. 629, 82
L. J. K. B. 1074, O. A.

(/) Lee V. mieij (1865) 18 C. B.
X. S. 722. 34 L. J. C. p. 212,
144 R. E. 644. Both decisions
were unanimous, and two judges
(Erie C. J. and Keating J.) took
part in Iwth. Cp. Ellis v. Loftus
Iron Co., L. R. 10 C. P. 10, 44
L. J. C. P. 24; Ilalestrap v.

nrcgor,, [1895] 1 Q. B. 561, 64
T>. J. Q. B. 415, a case uu the
l>order-line, per Wills J.

v.'/) 3 App. Ca. 193, 47 L. J.
C. P. 303 (1877). Cp. Cohb v.

O. Jr. re. Co. [1893] 1 Q. B. 459,
62 L. J. Q. B. 335.

i
o
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any evidence of negligence. The plaintiff was a passenger
in a carriage already over-full. As the train was stopping at
a station, he stood up to resist yet other persons who had
opened the door and tried to press in. While he was thus
standing, and the door wa* open, ihe train moved on. He
laid his hand on the door lintel for support, and at the same
moment a porter came up, turned off the intruders, and
quickly .'hut the door in the usua' manner. The plaintiff's

thumb was caught by the door and crushed. After much
difference of opinion in the Courts below, mainly due to a too
literal following of certain previous authorities, the House
of Lords ui/animously lield that, assuming the failure to

prevent overcrowding to be negligenco on the company's part,
t!io hurt suffered by the plaintiff was not nearly or certainly
enough connected with it to give him a cause of action. It

was an accident which might no less have happened if the
carriage had not been overcrowded at all.

Unusual conditions brought about by severe frost have
morn than once been the occasion of accidents on which
untenable claims for compensatiou have been founded, the
Courts holding that the mishap was not such as the party
charged with causing it by his negligence could reasonably
be expected to provide against. In the memorable
"Crimean winter' of 18.j4-o a fire-plug attached to one of

the mains oi the Birmingham Waterworks Company wa-s

deranged by the frost, the expansion of superficial ice forcing
out th.^ plug, as It afterwards seen; .nd the water from
the main being dammed bv" incrusled ice and snow above.
The escaping water found its way through the ground into
the collar of a private house, and the occupier sought to

recover from the company for the damage. The Court held
that the accident was manifestly an extraordinary one, and
beyond any such foresight as could be reasonably re-
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<iuired(/.}. Hero nothing was alleged as oonstitutin.. awong on the company's part beyond the mere fact that
they did not take extraordinary precautions.

The later case of Sharp v. Powell (i, goes farther, as the
story bcgms with an act on the defendant's part whi, h was a
dear breach of the law. He caused his va.i to be waslu.l in
a public street, contrary to the Metropolitan Police Act!
The water ran down a gutter, and would in fact (/. (but
for a hard frost which had then s.t in for somo time) have
run harmlessly down a grating info the sewer, at a corner
some twenty-five yards from where the van was washed
As It happened, the grating was froz.>n over, the water spread
out and froze into a shc^t of i«>, and a led ho.se of th«
pla.ntiffs slipped thereon and broke its knee. It did not
appear that the defendant or his servants knew of the
stoppage of the grating. The Court thought the damage
was not within the ordinary consequences "

(/ of such an
act as the defendant's, not "one which the defendant could
fairly be expected to anticipate as li!:ely to ensue from his
act mr. he "could not reasonably be expected to foresee
that the water would accumulate and freeze at tb.. spot where
.he accident happened " (w\

Some doubt appears to be cast on the rule thus laid down
-which. It is admitted, is the right onc^by what was said
a few years later in Clark v. Chambers (o\ though not by

(/') Ji/i/t/i \.Bin>,inglta„i U'oter-
u-orks Co. (1856) 11 Ex. 781, 25
L. J. Ex. 212, 105 B. R. 791.
Tho question was not really of ro-
moteness of damage, but whetlier
there was any evidenpo of negli-
gence at all; nevortlipless tho case
18 instructive for comparison witli
the others here citeA. Pp. Mayne
on Damages, Preface to the first

edition.

(') L. R. 7 C. P. 253,41 L. J
^^- P. 95 (1872). If Beven and
Prof. Jeremiah Smith are righfc,
this case also must be wrcng.

('«•) So the Court found, having
power to draw inferences of fact

(I) Grove J.

("0 Keating J.

(") Cuviil C. J.

(«) 3 Q. B. D. 327, 47 L. J.
Q. B. 427 (1878).

i
o
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the deci.sion itself. This .a*. raises the question whether
the liability of a wrong-dot>r may not extend even to remote
and un! kely consequences where the original wrong is a
wilful t. jspass, or consists in the unlawful or careless use
of a dangerous instrument. The main facts were as
follows:—

1
.

The defendant without authority M-t a barrier, partly
armed with spikes (chevaux-de-frise;, across a road subject
to other person.s' rights of way. An opening was at most
tunes h>ft in the middl<> of the'barrier, and was there at the
time when the mischief happened.

2. The plaintiff went after dark along this road and
through the opt^ning, by the invitation of the occupier of
one of the houses to which the right of using the road be-
longed, and in order to get to that house.

3. Some one, not the defendant or any one authorized by
him, had removed one of the chevaux-de-frise barriers, and
set it on end on the footpath. It was suggested, but not
proved, that this was done by a person entitled to use the
road, in exercise of his right to remove the unlawful ob
struction.

4. Returning later in the evening from his friend's house,
the plaintiff, after safely passing through the central open-
ing above mentioned, turned on to the f .tpath. He there
came against the chevaux-de-fri.<e thus displaced (which he
could not se.., the night being very dark\ and one of the
spikes put out his eye.

After a v«>rdict for the plaintiff the ea: was reserved for
further consideration, and the Court ;>, held that the damage

(p) Coekbum O. J. and Manisty
J. The i>oint chiefly argued for
the defendant seems to have boon
that the int-erventinn of a thirti

person's act prevented him from

being- Uable: a position wliich i.«

clearly untenab.e (see Scott v.

Shepherd)
; but the judgment ia of

wider scope.
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was nearly onough conuectel witli tl.e del\.„,la..t's lirgt
wrongful «ct-na.n..Iy, obstructing tho r,x,d with instruments
tlangernus to people lawfuUy using it-for tho j.lainliff to be
ont,tI,.cl to judgm.nt. It i, not obvious whv a..d how il
the consequene.. in Clark v. Chambers was natural an.l pro-
bable .nough to justify a verdict for the plaintiff, that in
S/unp V. Pomll was too remote to be submitted to a jurv
at all. The Court did not dispute the correctness of the
.l-'dgn., nts in S/uup v. Powrll "as applicable to the circun-
stanees of the particular case;" but their final observations («
eertiuidy tend to the opinion that in a case of active xvrono-
clo.iig the rule is different. Such an opinion, it is submittal
IS against the general weight of authority, and against the
principles underlying the authorities (r\ However, th(.ir
conclusH.n may be supported, and may have bee..> to som.
extent .Ief<.,-nnned, by the special rule imposing the dutv
of what has bcvn called "consummate caution" on persons
doaling with dangerous instruments.

Perhaps th.. real solution is that here, us in ///// v. Neir
Ji^vrr Co.i.:, the kind of harm which in fact happened
"ughl have bcH.n expected, though the precise manner in
wluch It happened was determined by an .xtnmcM:us accident
1 in tJus case the spikes had not b...n disturbed, and the
plaintiff had in the dark missed the free space h.ft in the
barrier, and run agai-.st the spiked part of it, the defendanfs
l-abihty could not !e,ve bcH-n disputed. As it was, the ob-
struction was not exactly where the defendant hud put it
but still It was an obstruction to that road which had boeii
wrongfully brought there by him. He had pur it in th.

(0 Compare ti.e cases on slander sions, Go,rl. v. Scott (1874 ^ r ,ool octed .n tho notes to Fioars v. 9 Ev 125. 43 L ." k 4^
liUovckx, 2 Sm. I.. C. Compare
als., a8 to consequential liability (,) p. 40^ ^^^^.^

V.—T.
4
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phiiiilins wav MO Ir.ss iliiin Sli^'phnd p„t l,i.s squib in tli-

way of striking' Scot); wlimuis in Sharp v. Powrll th.'

mis.lii..f was nor of a kuid «lu.-l, tl.<- .]. IVndant lia.l any
reason to i'orosoo.

Thf turn takm by tlir discission in Clmlc v. rfiarnhn-^
was, m iliis \i,.w, nnnrcvssary, and it is to bo ro^jrettod that
a considoivd judprn. nf was dflivcrod in a i'orm tniding to

unsettle an accept,.,! lulo without putting anything definiU-

in its j.Iaee. On the whole, I submit that, whether Clwlc v.

Cfimnhrrs can stand with it or not, both prineiph- and the
eurrent of anthority concur to maintain the hxw as ,h.(']ared

in Sfxtrp V. Powrll.

A state of mind such as fear or acute grief is not in itself

capabh^ of assessment as measurable temporal damage. But
visiblr' and provable illness may !)< the natural consequence
of violent emotion, and may furnish a ground of action
against a person whose wrongful act or want of due car<.

produced that emotion. The plaintiff's i)hysical damage
may be the result of immediate bo<ii'y fear induced by some
accident due to negligence for which the defendant is an-
swerable (t), of nervous shock cai " -nlawful intimida-
tion ill), or of sudden distress c; , a false statement
wilfully made (a-}. In every ca ostion is whether
the shock and the illness were in .,., . natural conscquenc(\s

of the wrongful act or default; if they were, the illness,

nol the shock, furnishes the nicasMral)Ie damage, and there

(0 Di'lieii V. ll-'/ii/.e i- So/is

ri'J01]2 K. if. r,*;9, 70 I.. J. K.li.

837 i^van iu>f,rligently driven into

plaintirt's house l)y defendants'
servant).

(11) Janvier v. Sireeney [1919J
2 K. 15. 31«!, 88 L. J. K. 15. 1231,
C, .\, C'nilawful threat of prtv*oon-

tion for espionage used by private

detective to ol)tain production of

lett.er,<s, witli false pret«>nce ot'

having military authority).

(» Wilkinson v. Dmt'nton
[1897] 2 Q. B. 57, 66 L. J. Q. ]5.

493 (defendant, it eecms by way
of a pnictical joke, falsely told

plaintiff her husband had met witii

a serious accident).
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- no njon. .I.fiin.lt v in a.,.ssin, if ;han in assessing damag,.,
f bo.I.Iy ,„j„n<.s of any kin.l. I„ tho ..o of .nnvarn.^t
ab

. thn.ats or wanton falsoho. 1 not int.ndod to produce

^as don. than was antunpat.-d. for tl.at is .ommonlv tho
casi? with all wrongs" fy^

So th. law is now s-ttled in our courts bv thr... wrll-
«.n.dm.d decisions, th. latest of then, in the Court of
-appeal (z^ The contrary opinion of '.\o Judicial Com-
in.^t.. ,„ T irtorirm Tiailmu,. Crrmmrs. v. Cordtos (a), though
It has bec^n to a crtain extent approved in America (lmust now b.- definitely considered erroneous. The fdlacy
consists in supposing tho fear or distress itsc^lf to be reliedon as the gist of the action, whereas it is onlv an element
in tlie senes of consequences leading to the actual damage
Doubt e.s the chain of c.onsequence must be ta..iv made
out; claims of this kind offer a rather special temptation to
sympathetic junes to find unreasonable verdicts and award
excessive damages: and in these as in other cases findings
ol fact may and ought to be kept within due bounds bv th<^Court. But the.se grounds of caution do not amount togood reason for turning a question of fact into a question
ol law and unconditionally denying relief in aU .ases where
n.ntal emotion (evidenml, of course, by outward signs^

J^a
Im HI the chain of causation. It is enough to romem:

ber, and to impress on juries when required, that grief and

0/) Wright J. [1897] 2 Q. B. at
p. .59.

12) J„nrirr V. Sirreiie./. note i^ti),

uIhjvo.

Jf') (iSHH) 13 Ai,,,. Ca. 222:
Unless consequent on sudden fear
of imminent dang-er brought about
by railway se-vant's neglijrenoe: so
tar a« damages were awarded for

4

"mental injuries" in the Court
below there may have been ground
for censure, but tho judgment de-
hvei-ed—not tjio judgment of a
strong Court, it may now bo said
without in(Uscr«tion-goc8 much
further.

fgg.

(2)

Sec Wignio--, Sul. Ca. i. 52

i
o
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distr.ss art- undnstooil lo I)., sm li as would luitunilly follow

upon the aft or d.-fuult coniplaiiicd of. and f<ai- to bo mi.Ii

us niiplit riasonahly hi' causi'd tlimhy '". In sonx- of tin

Anil ruan ca.Hc.s tin- findings of thr ji.rv wero obviously nu-

ri'usonablc (American juries bein'j- no icss proin' than oir<

to treat a railway company as cnptif liipitiion . and ,ii.

decisions might well liav.' b<o:i put on that ground. Thrn
is no (lilheulty in af,Teeiii»- with the Amr'riean judges win,

have held that a distinct award of damages for anxietv (,i-

other mental suffering eaiiiiot ln' sustained.

I» IS no longer neccKsary but may still be useful to observe

that, if the opin-on of thi> .Judicial Committed' wero right,

assault V ithout haUCiy ought not to bo an actionable wrong:
and that for more than half a century actions for damairi-

done by animals which have bivn frightened by some negli-

gent act ol the defendant or his servants have been allowed
withcut question (d).

It is conceived that spoken words not uttered to the plaintiff

or in the plaintiff's presence but only reported by a third per-

son cannot b<> taken into account for this purpose, the conse-

quence being too remote (e . Words spoken to or I foro

the plaintiff, ar ' leading to such consequences as now in

question, may be otherwise actionable; in such a ease it is

obviously better to sue on the simpler cause and use the

special matter as ground for exemplary damages.

(.") Cp. The Jiigd [1912 |
P. 99,

103, 107.

(rf) E.t;., Manrhenter S. .In. S<i.

Co. V. Fullarfon (1863) 14 C. 15.

N. S. 54, 135 R. R. 599; liroum.

V. Efijtteni and Miff/jiii/fx I{i>. Co.

(1889) 22 Q. B. D. 391, 58" L. J.

(i. n. 212. And .^eo Bcvcn, X.-li-

frenoe in Law, i. 76, 84.

(e) Cp. AHmp v. Alhop (1860

5 H. & \. 534, 29 L. J. Ex. ;il.V

120 R. R. 712, which, however, i^

(^L'..IIl^uisllable otherwiw. S-•

[".897] 2 Q. B. at p. 60.

' 1'.



CH.VPTEli HI.

PERSONS AFFECTED BY TORTS.

l.—Limitathmx of Prrsomil C(tpacity.

In tho law of contract various grounds of p.rsonal disability
have to bo considcnd with some care Infants, married
womon, lunatics, ,uv in ditLicnt degrees imd for differnat

reasons incapable of the duties and rights arising out of
contracts. In the law of tort it is otherwise. Generally
spiiiking, there is no limit to p<'rs(Mial capacity either in
bironiing liable for civil injuries, or in the power of obtain-
ing redress lot them. It seems on principle that where a
particular intention, knowledge, or state of mind in the
person charged as a wrong-door is an ehmcnt, as it some-
times is, in constituting the alleged wrong, the age and
mental capacity of the person may and should b<' taken into
account (along with other relevant circumstances; in ordc
to ascertain as a fact whether t.liat intention, knowlcdg.

,

oi- state of mind was present. But in every case it would be
a question of fact, ind no e.vception to the general rule would
h: established or pLopound.'d a . An idiot would scar oly

oe held answerabh' for incoherent words of vituperation,

though, if uttered by a sane man, they might be slander.

(a) Ulpian, in D. 9, 2, ad leg. verisaimum. . . . Quod si impulx*
Aquil. 5, § 2. Quaerimua, si id fecerit, Lalxx) ait, quia furti
furioeus damnum dederit, an l^i.s tenetor, teneri ct Aquilia eum- et
Aqu-Jae actio sit? Et Pesrasus hoc puto verum, ai sit iam iniuriae
iif javit: quae enim in co culpa sit, oapax.
cum fiune mentis non s't? Et hoc fst

I
O



61 PKRSONH AFFFXTKI) HT ' ' I .rf.

But ih > wmld not liolp a raonoraaniui who should write

lib<llou^ post -cards to all the pcoph. who had refused or

iiighctid. nay to supply him with i'uuds to r«'(Over the Crown
of Eiighiud, The amount of danmgos recovered might be

nilueed by reason of the evident in>*ignilieance of such libels:

but that would be all. Again, a mere ehild could not b<' hcM
accountable for nut using the discretion of a man; but an

infant is certainly liable for all wrongs of otnission as wdl
as of commission in matters wluTe ho was, in the eommon
phrase, old enough to know better. It is a matter of common
sense, just as we do not expect of a blind man the sa-ne

actions or readiness t» aet as of a seeing man. It has i .1

held in New Zealand (6' that a lunatic is civilly liabh' for

assault (presumably, therefore, lor any Mnd of trespass)

e»ren if he is unconscious of the nature and consequences of

his acts and incapable of understanding them. This, it is

submitted, is erroneous in principle and not required by
any English authority. The defence is not that the actor

was insane, but that there was no real voluntary act at all.

Liability can be imposed in such a case only on *,he obsolete

theory (to be considered in Chap. IV. below; that inevitable

accident is no excuse. Difficulties of any degree may, no
doubt, have to be faced in determining whether a given

act was voluntary. But they may seem less formidable if

wo bear in mind that it is essentially a question of fact,

and that the burden of proof is on the party who a'hfres

abnormal conditions. It is by no moans suggested that

theories of psychology, normal or ;ibnormul, should bo mad<

propositions of law. The errors of common sens** are mon
tolerable, on the whole, than those of speculation: at all

events they are more easily eorrcted.

(6) Sreutuin v, Po/mc'/ifi, 19

N. Z. L. B. 289. Would fhe New
Zealand Court hold a delirious

fever patjnnf Ijiih!-- [f not, wiiv

not?
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Thf'P' cxi.st |mili.il ' \i ('iilidn^. Imwi'Vcr, in tlir i:i»i' <>t'

rniivi(t> iitiil ali'ii rncriiic-. ami ;i[){iiiiiiii cxcrpt ion-- as to

iiil'atil - ami iiim i ii il uuimn .

A ((ill\i(|((l I'l lull wliMNi- >riili'll(r In ill force ami lllirx-

pin , ami who i- not "la\\l'iill\ at larire iimli r aiiv Ijccmi'. '

cannot >U(i " l'(>iiii(' rr(()\<'r> oi'iinv |iid|icrt \ ,<lrbt, or i|ama<^i'

wliiit.MxVi r " If
. Ad alirii I'lU'niV , that i,«. a [x-isoii of what-

t'ViT iia'ioiialit y wIiom' rrsidcmc phicf of biiMiiicrts an,'

in hostile tiiritorv, (aimot siir is own ri;.'-ht in any

English court without liirme fioio tln' Crown; iVL'i^lration

under the Aliens Ili'stiietinu Act. 1!)14. operate- as a

licence (l .

With iv|,i^anl to infants, there are certain cases umler the

old svstein of pleading in which ther*' was an option to sue

xor breach of contract or for a lort. In such a case an infant

could not be made liabh- for what was in truth a bnaeh of

contract by fraiiiiiiir the action rx dvl'uto. 'You cannot

convert a contract into a tort to enable you to sue an infant.

JitiniiKis \. Rni(hdl' c . And the princii)le goos to th's

extent, that i 'ction lies airainsi an infant for a fraud

whereby he ha idueed a person to contract with him. such

as a false statement that h<' is of full age / .

Ihit where an iiitaiU commits a wronir of which a contract.

I
o

(c) 3;i A: 34 Vict. <. -X',, *». 8,

30. Can lie sup for an iiijunction'r

Or for a dissolution of nuiniuirc or

judicial .^©iiaration?

((V) Pniter v. Vie'iiJinbenj

[1915] 1 K. B. H.57, K4 L. .1. K. li.

1001, C. A. It lias l)oen suppo.'icil

that the Statute of Limitatioiis is

not suspended during the disability,

but tliOff* is mj |Kj^irivc decision to

that ef \;t, and tlio uniform doc-

trine of tlio American Suprorai-

Court is to tlio contrary, "(H'

I. (j. H. XX. Ui8.

(>) 8 T. H. 33.-). 4 U. H. «H0,

thus cited by Parko H.. I'airhurst

V. T.ii eipmil A'lcl)>lii Liti,,' Asso-

r:<,tio„ (I8.-)4) i) Ex. 42'-', '23 L. J.

i:x. 1C3, m; \\. i\. 778.

[Ij Jolnisiii, V. l',e. 1 Sid. 208,

\c. See tbo report fully cit«d by
Kiiii,'ht IJruce V.-C. (1847) in

Sr'J.Pniavi V. f)aii-.,r,,i, 1 I)c 0. iV

Sin. at p. 113, and cp. the remarkii

at p. 110; 7.5 H. R. at pp. 61,64.

^•^.J^ i^ ^^wm^



b6 PERSONS AFFECTKD BY TORTS.

or U... obtanuufe^ of something under a contract, is the ocea-
«.on, but only the occasion, he is liable. In Barnard vify<'<

.0 ,
the defendant in the County Court, an infant

u-I.Tgraduate, hired a horso for rid.ng „n tho express eon-
d.t.on that it was not to be used for jumping; he wen,,
""t -ith a frien.I who rod. this horse by his desire, and
"iak.ng a cut a.ross eountry, (hey jump«I divers h<>do.,.s
and chtehes, and the horse stak<Hl itself on a fenee and wa.
tatally mjun^d. Having thus caused the horse to l>o used
... a nmnner wholly unauthorized by its owner, tho dofendaB,
was held to have eonunitled a mere trespass or "independent
t">-t Kh\ for whieh he was liable to the owner apart fron,
any .i...'st,on of contract, just as if he had mounted and
ridden tlie horse without hiring or leave.

Also it has been established by various decisions in the
Court of Chancery that "an infant cannot take advantage
of his own fraud." that is, he may be compelled to .specific
restitution, where that is possible, of anvthing he has ob-
tained by deceit, nor can he hold other persons liable for
|.c'ls done on the faith of his false statement, which would
have been duly done if the sta(em(-nt had been true (f

:

Ihus, where an infant had obtained a h'ase of a furnished
bouse by reprcs<mting himself as a responsible person and
ol full age, the lease was declared void, and the lessor to b,-
-""titled to delivery of possession, and (o an injunction to
restrain the less,.ofrom dealing with the furniture and effects,
Ijiil not to damages for use and occupation (;'.

('/) 14 C. B. X. S. 4.5, 32 L. J.
C. P. 189 flsa).

'/') Sep per \Vill(-i ,J. If the
bailment had been at will, tho «lo-

feiiilant's act would have wholly
<!(-t:-rinined the Imilmcnt, and uiid.-r

the old forms of pleadiiifr he would
have lieen liable at the owner's

election in case or in trespass «
et a,,„;.t. Sec Litt. a. 71.

(/) Lempriirp v. Laiigo (1879)
12 Ch. D. 675; and sec other cases
in the writer'.>i " Principles of Con-
tract,-' pp. 80, 81, 8th ed.

d') Lempriere. v. Laiige, la^fc

note.



MARRIED WOMEN. 57

-Vs to i.iani.xl woiMHi, a inani.'d woman was by the
.uininon law inrapabl. of bi.uliMg hn-svU bv contract, and
therefore, hk,. an infant, sl.o .onld not be made liable as
for a wrono- i„ an action for de.vit or the lik<., when this
wonkl hav.. in >nb>tanr,. an.onnled to making her liabl- on
-' ">"(i'aet [k

; and a husband was not and is jiot liable on
a eausr of anion against the wife arising whoUv out of a
'•""traet J . In otlu r eas.>s of wrong (including, as with
infants, wrongs of whi.h a contract wasonly the occasion)vm)
she was not under any disability, nor had she anv immunity;
but she had to sue and be «ued jointly with her husband, in-
.on.uch as her property was the husband's; and the husband
i^ot the benelit of a favo.nabb. judgment and was liable to
tiie consetiuenees of an adverse one.

Sinc.> the Married \Vom<„'s Property Act, 1882, a married
wo.nan can aequir.- and Jiohl separate property in her own
name, and sue and Ix; sued without joining lier husband.
It si.,- ,s sued alone, damages and costs recovered against
l'<'" are payabl.' out of lu-r separate property (n . If a hus-
band and wif.> sue jointly for personal injuri<>s to the wife,
the damages re«m.red are tlu> wife's separate property (o^'
She may sue her own husban.l, if ne.'essary, "for il,e pro-
tection and s,.curity of her own s^-parato property (p ;" but

<'k) Kirerpool Adelitlii I.o>ni As
virhillo)} V. Fnir/iursf (18.54) 9 Ex
422, 23 L.J. E.X. lf,3,9(i R. H. -78.'

'/) Co'e V. Dp Traffonf [19171
1 K. J{. 911.

.'/() Ao/Zfl V. Kiiifjsrnte [1900 1

- Cli. 585, 69 L. .1. Cli. 725, ('. \.
(it) 45 & 46 Vict. c. 75, s. 1.

A.-i to tlie right of action, and tlic

Q. U. 528; Loirp v. Fox (18H5) 15

Q. 15. Div. 667, 54 L.J. Q. B. .-,61.

(o) lleattley v. Roni'ii [1891] 1

Q. I!. 509, 60 L. J. Q.H. 408.

KP) This provision covers a
wife's iiction for rescinding a .'.opa-

ration dotvl on the gionnd of the
hu-hand having ohtained her con-
sent thereto hy fraud, hut docs not

peration of the Statute of Lin.i- enahle h»r to claim da.nago.s for
ation, on a cM.Heof utiiun whi.i, tho dcceil: lluiton v. llulion
rose iMjforo the .Vet came into [1917 J 1 K. B. 813, 86 L J K B
operation, see ;;>/./,.„ v. Wimiou- 633, C. A
1S.S4) 13 Q. B. Div. 784, 53 L. J.

i
o

t



58 PERSONS AFFECIKl) HV TOKTS.

Otherwise action, for a tort botuveu husband auJ wife can-
not, bo entertained (5 . That h, a wife mav sue her husban-l
in an action which under the old form, of pk>ading wouhl
have been trover for the recovery of her goods, or for .

trespass or nuisance to land held by h<.r as her separal.
pi'01)rrly: but she may not sue him in a civil action for a

personal wrong such as assault, libel, or injury by negli-
gence, divorce does not enable the divorced wife to su.
her husband for a personal tort committed during the cover-
ture , /•

. There is not anything in the Act to prevent ;,

husband and wife from suing or being sued jointlv accord-
ing to the old practicte; the husband is not relieved from
liability for wrongs committed by the wife during coverture,
and may still be joined as a defendant at need (s . ll

husband and wife are now jointly sued for the wife's wrong.
and execution issues against the husband's property, a ques-
tion may possibly be raised wh,>ther the husband is entitled
to indemnity from the wife's s<-parate property-, if in fa.i
she has any (f).

There is some authority for th<' doctrine that bv th^

common law both infants («; and married women (J; ar,

(g) Sect. 12. A trespasser on
the wife's separate property cannot
justify under tlie Iiusband's uutlio-

rity. Whether tlie h^l^Jhand liimsclf

could justify entering a house, his

wife's scp-iratc property, aciiuirtxl

as such before or since the .Vet, in

whieli she is living apart, itutcrn:

IFeldoii V. I)c Tirilfip (1881) 14

Q. B. Div. 339, 54 I.. J. Q. IJ. 113.

0) Phillips V. Bnrnet (1870) 1

Q. B. Div. 433, 45 L. J. Q. B. 277.

(5) Serol-a V. Krittenburr) (ISS(i)

17 Q. B. Uiv. 177, .„-, L. J. Q. j{.

375, approved in C. A. /;'«;/, v.

Kingsoolo [1900
J

2 C'h. 585, (>9

L. J. Ch. 725: tho»c decisions are

now binding on the Court of

Appeal tliough not approved by all

its nieml)ers: see Cuenod v. Lesli,-

IliWJJ I K. B. 880, 839, 78 t.. J.

K. B. 695.

(I) Sect. 13, which r.\prc.ssh

providei for ante-nuptial liabilitiei

is rather against tlie existence of
sucli a right.

('() Jo/iiinoi) V. Pip. p. 5,"), sii/,r,

Ca dictum wider than the decision).

(') V'riy/il v. Leonard (1861)
11 C. B. X. S. 258, 30 L. J. C. P.
;!65, by KHe C. J. and Byir>:; ,J..

against VVille.s J. and Willhinis ,1.

The judgment of Willw J. secm.s

to mc conclusive.

iu,"-''v.;vy. 'i»' i^uitiPi ..lit



CORPORATIONS. 5!»

liablo only fur "actual torts" mvh as trespass, which wvr
fornurly laid in pleading as conira par-em, and are not in
any ease liable for torts in tiie nature of deceit, or, in the
old phrase, in actions which "sound in deceit." But this
docs not seem acceptable on principle.

As to corporations, it is evident that p<>rsonal injuries,
in the sense of bodii\- harm or offence, cannot bo inHioted
upon them. Neithei' can a corporation be injured in respect
of merely personal reputation. It can sue for a libel affect-

ing property, but not for a libel purporting to eiiarge th<'

corporation as a wiiole with corruption, for example. Th<'

individual officers or members of tlu- corporation whose action
is reflected on are the only proper plaintiffs in such a case 'x'

.

It would seem at iirst sight, and it was long supposed, tiiat a

corporation also cannot be liable for personal wrongs fyj.

But this is really part of the larger question of the liability

of principals and employers for the conduct of persons em-
ployetl by them; for a corporation can act and become liabh-

only through its agents or servants 'z . In that <oniicxion
we recur to the matter further on.

(x) Mniior uf Mfdichestt'T v.

milif'ms [1891J I Q. B. 94, 60
L. J. Q. B. 23.

(,v) Tlie difficulty felt in earlier

tiiue< was of process; not that a

corpdiation was metaphysically iu-

capalile of doingr wrong, but that
it was not physically ainena'i,Ii; to

rfipiox or exigent: 22 Ass. 100.

pi. 67, and other authorities col-

lected by Serjeant Alanninfr in the
note< to Maund v. Monmouth^hiic
Canal Co. (1842) 4 Man. i: G.
452, where it was finally decided
that trespass, as earlier in Yar-
boiough V. Bank of England (1812)
16 East 6, 14 R. R. 272, that
trover would lie against a corpora-

tion aggregate. That a corporation
may he held liable tor the pub-
lication of a libel, sec Whitfield
V. .s'. K. R. Co. (1858) E. B. A: E.
115, 27 r.. J. Q. B. 229, 113 R. R.
MH: the libel was contaiiirj in a
telegrani sent over the company's
line, ?.p(']iiingly in the onlinary way
of business; ej). Fngri v. Ronton
(iiid T.oiietl R. Co. C1889) 148
-Mass. 513, and .see per J^rd Bram-
well, 11 App. Ca. at p. 251.

(:) Therefore the opinion of
Brian C. J. and the Court tliat a
corporation cannot trespass, 15
Edw. IV. 1, pi. 2 (A.n. 1476).
was inevitable at a time when tlu^

doctrine of leapoiideaf superior was

O

mmmm iwaai^s'.j^iaari .z-fH^-^Masc::^ •ssi'



60 PERSONS AFFECTED BY TORTS.

The giffteht ililiitulty has hi^n felt in those kinds oi"

cases where "malice in fact "'—actual ill-will or evil motive

- has to be proved; but in the strongest case, that of mali-

cious prosecution, the objection may now be considered un-
tenable {a}.

Where botlies of persons, incorporated or not, are intrusted

with the management and maintenance of works, or the

performance of other duties of a public nature, they are in

their corporate or quasi-corix)rate cap.icity responsible for

the proper conduct of their undertakings no less than if thev

were private owners: and this whether they derive any profit

from the undertaking or not (6).

The same principle has been applied to the management
of a public harbour by the executive government of a British

colony (ri. The rule is subject, of course, to the special

.statutory provisions as to liability and remedies that may
exist in any particular case (i).

for

still unformed. Obviously a cor-

poration, whatever kind of person
it is, cannot trespass in its proper
person. See L. Q. R. xxvii. 233.

Quaire, was it ever tliought that
case • would lie though trespass

would not?

(a) It was abandoned l)y counsel

in Cornford v. Cnrlton Bank
[1900] 1 Q. B. 22, ()8 L. J. Q. B.

1020, C. A. ; and in Citizens' Life

At^Huraitce Co. v. Broirn [1904]
A. C. 423, 73 L. J. P. O. 102,

tlio Judicial Committee (Lord
Jlucnaghten, Lord Davoy, Lord
Lindley, and Sir X. \Vil.«)n), up-
holding an action for a libel pub-
Jibbed in the company's supposed

interest by one of its servantfl, in-

timated a clear opinion that tho

same principle applies to malicious

prosecution.

(h) Mersey Docks Trustees v.

Gibhs (1864-6) L. R. 1 H. L. 93,

11 II. L. C. 686, 35 L. J. Ex. 225,

145 R. R. 385; see the very full

and careful opinion of the judg«n

delivered by Blackburn J., L. R.

1 II. L. pp. 102 sqq., 145 R. R.

394, in which the previous autho-

rities are reviewed; The Bearti

[1906] V. 48, 75 L. J. P. 9, C. A.

(c) Heg. V. Williams (appeal

from New Zealand) (1884) 9 App.
Ta. 418.

(()) L. R. 1 II. L. 107, 110.



ACTIO PERSONALIS, KTC. 61

2. Effect of a Parti/s Death.

W.> have next to consider the effect produced on liability

for a wronjr by the death of either the person wronged or
th(. wrong-doer. Tlii.s is one of the least rational p^rts of
our law

.
The common law maxim is arfio prrsmalis moritnr

cum. prrRona, or the right of action for tort is put an end to
by t\v death of either party, even if an action has been
commenced in his lifetime. The maxim "is one of some
antiquity, but its origin is obscure and post-classical "

(e,

.

Causes of action on a contract are quite as much " personal
"'

in tho technical sense, but, with the exception of promises
of niarriac\ and (it seems) injuries to the person by negli-
gent performance of a contract, the maxim does not apph
to these. In eases of tort not falling within statutory <>x-

ceptions, to be presently mentioned, the estate of the persoi:

wrongerl has no claim, and that of the wrong-doer is not
liable. Where an action on a tort is referred to arbitration,

and one of the parties dies after the hearing but before tii.^

making of the award, the cause of action is oxtinguislied

notwithstanding a clause in the order of reference providinir

for delivery of the award to the personal representatives of

a party dying before the award is made. S.wh a clause is

insensible with regard to a cause of action in tort; tlie agree-
ment for reference being directed merely to the mode of trial,

and not extending to alter the rights of the parties (/ . A
very similar rule exis'x'd in Roman law, with the modifica-

tion that the inheritance of a mr .vho had increased his

estate by dolus was bound to re the profit so srained.

and that in some cases heirs might sue but could not ba

C«) Bowen and Fry L. .TJ..

FiD'ait V. Chinipif (1868) '20 Q. B.

Div. 494, 502, 57 L. .1. Q. B. 247:

see this judgment on the history

of the maxim generally, and Prof.

Ooudy in Essays in Legal Historj-,

od. P. Vinognidoff, Oxford, 1913.

at pp. 210 Hqq.

(f) howl-e,- V. Eraus (1885) !5

Q. B. Div. 5(i5, 54 L. J. Q. B. 421.

I
o

I



i)2 PKRSONS AFFECTKD BY TORTS.

•ui'd ,7/;. \\'h(.th.'r dri'ivtxl from a ha^ty following of tlic

Roman rule or otherwise, tho common law knew no such
variations; thr; maxim was absoluto At om^ timo it ma\
have boon justiti<"cl bv the vindiitivo and (|iiasi-(rimiiial

<haractcr of suits for civil injuries. A process which is

still felt to be a substitute for private war may soom in-

eapable of beiny continued on bi'half of or against a dead
man's (state, an impersonal abstraction represented no doubt
by one or more living p-Tsons, but by persons who need u.n

bo of kin to the deceased. Some such feeling seems to be
implied in the dictum, " If one doth a trespass to me, and
dicth, the aerion is dead also, because it should be incon-

venient to recover against one who was not part.\ to the

wrong" (h\ Indeed, the survival of a caus<' of action was
the exception in the earliest English law 'i\

But -when ona- the notion of v< iigeance has been put aside,

and that of compensation substituted, the rule aitio permiali^
morifur om p-rso7?/i seems to h(} witJiout plausible ground.
First, as to the liability, it is impossible to sen,' wl^ a wrono^-

doer's estate should ever be exempted from making satis-

faction for his wrongs. It is better that tho r<siduary legatee

-hould be to some extent cut short than that the person
wronged should be deprived of redress. Thn legatee cmi
in any case take only what prior claims leave for him, and
lher(> will be no hardship in his taking subject to all oblio-n-

tions. CO- delicto as well as (x ronfrnrtn, to which his testator

A-as liabl(>. Still less could the re e-sal of the rule be a

just cause of complaint in the case of intestate succession.

(;/) 1. iv. 12. de porpotui^ et:

I emponUibus actionibus, 1. An-
other difference in f.avour of thn

Itoman law is that deatli of a

p;»rty aft-er /'•',> conti-^laiw did not

abat-e the action in any ca^e. It

lias been conjectured that pn-

"fiifi/it in the Enfjlish maxim is

notliing but a misreading of
/'oeiidlia.

'h) Newton C. J. in Year- Book
19 lion. VI. CO, pi. 10 (a.ij. i44u-

41).

20 Q. B. Div. 503.



ACTIO F'KKSONALl. iC. m
Thrn a.s to the riglit: it is siipposr,] that ].. ,soual injurios
<aus(« lu) rlaraago to a man's ostat.', and therefore after his
.I-a)h the wrong-rlorr has nofhing to account for. But this
is oft<ntimcs not so in fact. And, in any r^ase, wliy should
'h- Law, contrary to its own principles and maxims in other
dpartmonts, prcsum<' it, in favour of the wr.mg-doer, so
to be? Here one might almost .say that omuh, praesimimtw
pro spolial'jrr. Personal wrongs, it is allowed, mav ' operate
10 the temporal injury ^ of th,- inrsonal estate, but without
.xpress allegation the Court will not intend it (/.-,, though
in the case of a wrong not .strictly personal it is onough°if
such damage app<'ars by necvs.sary implication (^). The
burden should rath.u- lie on tho wrong-doer to show that the
estate has not suffered appreciable damage. But it is need-
less to pursue the argument of principle against p rule which
has beon made at all tolerable for a civilized country onl^
by a series of exceptions m ; of which presently.

The ruh. is even carried to this extent, that the death of
a human being cannot be a cause of action in a civil Court
for a person not claiming through or n-prcsonting the person
kdlcd, who in the case of an injury short of death would
have been entitled to sue. A ma.ster can sue for injuries
done to his sei-vant by a wrongful act or neglect, whereby
the servic(> of the servant is losL to the master. But if the
injury causes the servant's T^ath, it is settled law, as the
House of Lords has declann »?\ that the master's right to
compensation is gone. This rule was justified in elaborate
opinions by the late Lord Parker and by Lord Sumner. It
does not depend on the maxim "actio personalis," &c., and

<Jc) Chamberlau, y. WilUam.o,,, (,») Cp. Lentimm, Traitfis de
•2 J1. & a. at p. 414, 13 R. R. n.t, T.,-..i,lation, vol. ii. pt " e 10

r,' C'O Admiraltif Commrs. v. S.S
(I) TwycroHs v. Grant (1878) 4 Amerxka [19171 A C 38 86 L 1

<". P. Div. 40, 48 L. J. C. P. 1. p. 58.

i
d



(t4 J'KKsOxNS AFFKC'1KI> BV foKlJS.

has notl.iii^r to ,io with Uoinan l„u. Tl., ,•,,,>,.„> >^>uu ai.
puivly hislnri,,,!, and amount to a denial that thr .„m,uon
law .v.r allowed an action of trespass on Ja, ts a.nountin..
to a i.lony, at any rate whon thoy did not include anv rau-
ol action that eoulo be udcgcd without alK.j,Mng a iohm
But honnc.de ispnsumably felonious. ILn.e no civil action
<<'.dd b,. allowed for causing the death of a human bein-
The afhnity of the rule, if any. is with the principle, Ion
recogniz<-d but never properly defincxi till our own tim,
of trespass being "merged in felony," with which we shall
'l«al lat.T under the head of Hemedies. Both these verx
I'arned opinions indicate a fc>eling that a master's actio',,
for loss of service is itself no b<;tter tlian a surviving
arc. .ism in our modern law and does not de»-rve encourage-
ment. As the luthorities are uniform and the deeisioifoi
th.' House final, no useful purpose would be served bv furthe-
discussion (o;

.
Nevertheless damages arising from the deal h

of a person may be recovered where the cause of action i,^m Itself independent of the death (p).

We now proceed to th<. exceptions. The first amendm-n;
wa^ made as long ago as 1330, by the statute 4 Ed. Ill
c. 7, of which the English version runs thud:

Item, whereas in times past executors have not ha : action^
for th.> trespass done to their testators, as of the goods anfl
chattels of th(> same testators carried away in their life, and
so such trespasses hav.. hitherlu lemained unpunished; it

(o) See, however, u noto signed
W. S. H. in L. Q. R. xxxiii. 107.

The chief earlier authorities are
lia^-er v. }Mton (1808) 1 Cump.
493, 10 R. R. 734; Oshorn v. GiUett
(1873) L. R. 8 Ex. 88, 42 L. J. Ex.
53, where Bramwcll B. dissented

vigorously
; Clark \ . Lond-jn

OFi.pra! O/nnibti^ Cu. [IMfi] 2

K. B. «48, 7.) L. J. K. B. 907. V-

to tlio law of Scotland, L. Q. R. x.

182. The English rule is ree^'ivfxl

in Canada and tlie United States
See [1914] P. at p. 176.

(V) Jackxo.. V. Watson 4- S.„u-

[1909] 2 K. B. 193, 78 L. J. K. B.
587, C. A. (not a case of tort).



CIVIL PROCEDURE ACT, 18;W. 6«

is enact..,| Uiat the oxocutor. ia such cas.-s .shall have an
action against the trespassers to recover dunrnges in like
manner as tli.>y, whose exeeutors thev be, should have had
if they were in life.

The right was expressly extended to executors of exeeutors
by 2o Ed. III. St. 0, c. 5, and was construed to extend to
admuustmtors(g;. It was held not to inelude ...juries to
the pe,son or to the i^vstator's freehold, and it does not .nclude
p<Msoi.al defamation, but it swms to exte.id to all other
wrongs where special daraag,- to die perso.ial estate is
shown (r).

Then by 3 & 4 WiU. IV. e. 42 (a.d. 183;J aetionable
injuries to the real estate of any person eoinraittod within
SIX calendar months before his death mav bo sued upon bjr
his p<.,-.son.": representatives, for the beneHt of his personal
esiate, within one year after his death: and a man's estate
can be made liable, throu-h his p^.rsonal representatives for
wrongs done by him witliin six calendar mon.hs before his
death "to another ia resp^-ct of his property, real or per-
sonal

.

' I.i this latter ease the action must ba brought againat
the wrong-doer's representatives within six months after chey
have enUnod on their offiee. Under this statute the executor
of a tenant for life has been held liable to the remainderman
for waste or nuisance committed during the tenancy (.*). If
the injury is of a continuing nature and ereat<<s a continuing
cause of action it is immaterial that nothing active was done
SIX months before the death ''<).

i
O

3

(<?) S«e nofco to Pinc/wn's tafiP, 9
Co. Rop. 89 a, vol. v. p. 161 in
ed. 182(i.

(r) Twi/crn.1.1 v. Oimif (1878) 4
C. P. Div. 40, 43, 48 L. J. O. P.
1; Ilatchard v. Mpifp (1887"< IS

Q. 15. D. 771, ,-56 L. J. v-l. B.397.

P.—T.

Oakey v. DaUon (1887) 35 Cli. D.
700,56 L. J. Ch. 823.

(«) Jf'ooil/imixey. H'nUe, (ISSO)
5 Q. B. Div. 404, 49 L. J. Q IJ.

609.

(') Je-:f,i \. y:scoi:,it. Ciifden
[1897] 1 Ch. 694, 66 L. .). Ch. .333.
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Nothiiijr in thcsr Miitiit.'s afr<'<t.s fh.- ,a>f of a pcrBonal
injury call^<ill>f ilcalli, for whiili atromliiisf to Ihr muxiin
thoic is MO r.«iii<>dy at all. It lia-nboon attempted to maiulaiii

that (lamagf to the pergonal cstati' bv ivason •• a personal

injury, mch as expenses of nu'tlieal aftonJanee, and loss of

UKonie Uirough inability to work or attend to biiHiness, will

bring the cast- within the statute- of Edward III. But it is

h Id tbat "wkre tho cause of action is in substance an
injury to the person." an action by jx-rsonal representativ.s

cannot be admitted on this ground: the original wrong its<Mf,

not only it8conse(|Ueii, ,-», must be ;in injury to property (h\

Railway accident;., towards th(> middle of tlu" nineteenth
et>ntury, brought the hardship of the common law rule into

promin<nci\ A man who was maimod or re.hiced to imbe-
cility by the negligence of a railway company's servants

might recover heavy dumages. If he diod of his injuri.'s,

or was killed on the spot, his family might hv ruined, but
there was no renxfly. This state of filings brought about
the passing of Lord Campbell's .ict (9 * 10 Vict. e. 93.

A.D. 184G;, a statute extremely characteristic of English
legislation (a;;

. Instead of abolishing the barbarous rule

which was the root of the mischief complained of, it created
a new and anomalous kind of right and remedy by way of
exception. It is entitled "An Act for compensating' the

Families of Persons killed by Accidents": it confers a

right of action on the personal representatives of a person

(li) Pnltinff V. O. K. H. Co. ;.-) The official short title of thr
(1882) 9 Q. H. T). 110, .51 L. J. A.t i* now The Fatal .\nrident^
Q. a 4.53; cp. Leggott v. G. X. Mt,l8Ui. It appears to have l>«>n
Jl. Co. 0876) 1 Q. B. D. 599, ..u^estod by the law ol' Scotland,
45 L. J. Q. B. .557; the earlier whitli already jrave a remedy: wm'
case of Bradshau- v. Lane tthire Rlnhc v. MhUnnd fi. Co. (1852)
ami Yorlnhire R. Co. (1875) L. R. 18 Q. B. 93, 21 I.. J. Q. B 233
10 C. P. 189, 44 L. .1. C. P. 148. is 88 R. R. 543 (in aRniment for
doubted, but distinguished as being plaintiff),

on an aetion of contract.
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whose. ,I,.nfli has hc^n cuiisttl hv u wronjfful act. ii.>jfh"ct. or
default Mi(h that if .h-ath hud not .-nsurd that jM-rsoti might
havn maintain.^d an action (y); but tho right coMf.Tml is

not for the bt iiffil of tJio p«.rsonul ostntc, hut " for tho b.nrHt
of th<* wifr, husband, parent, and rliild . of thv jKMson
whosf doath shall hav- bocn so causod.' Tho action must
h^ wmimcnoiHl within twolve calendar months [a after the
d.'ath of the (hHX'ascd person (s. 3V and this overrides any
other spiHial statutory limitation that might have been a[»pli-

cabl(> to an action brought by th«* <leceased person if the
injury had not b<vn fatal (6). Damages have to be assessed

ucrording to the injury resulting to the parti<s for whose;
benclit tho action is brought, and a -tiotied between them
by the jury (c . The nominal plaintiff must deliver to the

(if) Accordinffly, wliero an nlioii

<'ould liiniself have niaiiitaiiicd un
action hero on a cau.4c of action
arLsing out of tJie jnHsilirtion, hU
represcntativtst can su< undor the
Act: Dai-lrhoH v. JliU jlS'Jl] 2

K. 11. 60«, 70 L. J. K. n. 7(W
(Kennedy and Phillimore J.I.),

disaentinff from .t,li:m v. Briliiih

and Foiei/fH SS. Co. [1898] 2

Q. n. 430', 67 I.. J. Q. ]{. 841
n)arliti(f J.).

(r) " i'aieut " inchmos father

and motlo-, prandfathor and
grandmothe-, stepfather and step-

mother. " Child include* son
anil daughter, grand-son and
granddaughter, stepson and step-

daughter: sect. 5. It docs not in-

clude illegitimate children: Dickin-
Kou V. A". E. II. Co. (1803) L
II. Si C. 735, 33 I-. J. E.x. 91, 133

R. R. 7(i9. There is no reason to

doubt that it includes an unborn
cliiid. Sec T/ie Gcotye attd

Richard (1871) L. R. 3 A. & E.
-466, which, however, is not of judi-

cial authority on thi-i point, lor a
few months later (Smith v. AVwm
(1871) L. R. 6 (I. 1». 729) the
Court of Queen'rt Bench held in

pwhihitioi! that the Court of .\d-

nnralty had no jurisdiction to en-

tertain claims under fjord Canip-
bell's Act: and after >«me doubt
this o]>inion was confirmed by tho
Mouse of r^)r(ls: S/unnr'l v. The
Vera Cruz 0884) 10 App. Ca. .'59,

oven-uhiig The frmwowa (1877)
2 P. 1). 163.

(n) Extended to two yca-s, ast

to claims against veswlw, L, tho
Maritime Conventions Act, 1911:
ThrCn/i/ih [1912) P. 213.

(f>) British Columhia FAe^tric R.
Co. V. aeiUile [1914] A. C. 1034,

83 L .7. P. C. 3.53, on the prin-
ciple that the cauf«e4 of action are
ditfcrent, see p. 70, below.

(c) Whert' a claim of this kind is

s;itisfiod by payment to exwutors
without an action being brought,
the Court will apportion the fund,
in proceedings taken for that pur-

(2)
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defendant particulars of thoeo partios and of the iiatun- of

tho claim made on their belialf.

By an amending Act of 1864, 27 & 28 Viet. o. 95. if

there is no personal n-presentativp of the person whose deutlj

has biMii eauwd, or if no action i« brought by pr.ionial

rcprosontHtiv<'s within six months, all or any of the prrsons

for whose benefit the right of action is given by Lord Camp-
bell's Act may sue in their own namosf/f).

The princijial Act is inaccaratoly entitled to bog.n with

(for to a lay reader " accidents " might seem to include

inevitaUe accidents, and again, "accident '" does not include

V "Hul wrongs, to which the Act does apply); nor is this

promise much bettered hj the performance of its enacting

part. It is certain that the right of action, or at any rate

the right to Cfiup'-nsation. given oy the statute is not the

same which th' jjcr.son killed would have had if he had

lived to sue for his injurios. It is no answer to a claim

under Lord Campbell's Act to show that the deceased would

not himself have sustained pwuniary loss. " The slatuto

. . . gives to the personal representative a cause of action

beyond that which the deceased would have had if ho liad

survived, and based on a different principle " (e). But " the

(tatuto does not in terms say on what principle the action

it gives is to be maintainable, nor on wiiat prinoiplo the

damages are to be assessed; and the only way to ascertain,

what it does, is to show what it does r.ot mean "
(/). It

has been decided that some appreciable pccuniKry loss to

the heneiiciaries (so wo may conveniently c<ill the parties

pose in the Chancery Division, in

like manner as a jury could havp

'lone: Buhner v. Bulinrr (1883) 25

Ch. D. 409, 53 L. J. Ch. 102.

(rf) Also by sect. 2, " money p.iid

into Court mav he paid in one Kum,

wittiout regai < >« its division into

shares " (marginal note).

(e) Erie O. J., Pym v. G. N. K.

Co. (18fi3) Ex. Ch. 4 n. i S. at

p. 406.

(/) Pollock G. B. in FrntiJMn v.

-9. K. H. Co. (1858) 3 II. & N. at

p. 213, 117 R. R. 659.
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for wbot<f benefit tho right is creutcd imiat be ^ll()\\Il;

tbt'V cuimol nmiiitain an a'^tion for nuiniiial (lumuj,'i'N (r/);

nor recover what is calle<l salatium in n.-pect ol I he bodily

hurt and Nuflering of the deteawd , or tlieir own ulllietion (/i);

they must show "a reusonablc t'X|)eetution of jiw iiniarv bein'-

lit, as of right oi' otherwise," bad the deceaseil remained aii\e.

Hut i higal riglil to nroivo b<'nelit i'roni iiini need nul Ik*

shown (i), and it is t noirssaiy tliat lie slioiild hnvi' Inen

actually earning anything or eontribiitiiig to the sup-

port of the plaintiir in his lifetime (A-,. Thus (he

fact that a grown-uj) son has been in tho e^)n-

stant habit of making presents of money and othir tilings

to his parents, or even has oeuisionally belpi'd tiiem in bad

times (/), is a ground of expectation to be taken into account

in assessing tho loss sustained; and the loss of s<'rviee gra-

tuitously rendered by tbi; deceased is sullic ient damage to

eupport the action {m}. Finn ral and mourning i'xpens«\s,

however, not being the loss of any benelit that could have

been had by tho dec^'ased persons cojii inning in life, are

not admissible (m). By statute (o). insuninco moneys paid

('/) DuckwOl'h V. JnllllHli,!

(18.59) 4 II. & . (J53, 29 I.. .1. \i\.

tW, U3 r. R. 6«7.

(K) B!aU V. Midland It. C.
(1852) 13 Q. B. 93, 21 1.. .T. ^l W.

233, 88 R. R. 543. In SeoUuid

it i» otherwise: 1 Maccj. ".")2 n.

(i) Franklin v. S. E. li. Co.

(1858) 3 H. i: N. 211, 117 U. It.

658.

(k) Taff X'ale R. Co. v. Jrnklus

[1913] A. C. 1, 82 L. J. K. li. 49.

i,/; Ilcihcylr.rjti' ' v. .Y. A. /.'.

Co. (1882) 9 Q. 15. D. Kil). .il

L. .1. Q. B. 495.

(in) Ili<rr>i V. Ilumm S( Co.

[19151 I K. B. «i27,84 L. J K. B.

918.

(//) D'lHoii V. .S". K. It. Co.

11858) 4 C. IJ. N. S. 29<i, 27 L. .1.

r. 1>. 227, 114 R. R. 72(), closely

followiiiff h'liiiiklin v. .V. K. H.
('(I., iii)t-<' li). above. Sri. t'urtlicr

as to the ])r()[>i'r iliiiNtioiis ty

a jun,'. Ilnirliti V. /,. S( S. 11'.

J{. Co., Ex. Cli. C1873) L. R. 8

Rx. 221.

> o) Fatal .\coi(lento( (Damages)
Act, 1908, 8 Kdw. Vll. c. 7. The
rather minute di>itiiiction taken in

(ha.id TninK- It. of Can/ttla v.

.leniiitiiji (1888) 13 App. Ca. 800,

58 L. J. P. V: 1, is therefore not

applicable here.

I
c

23



70 PEKSONS AKFKtTi:i> HY TOIJT.S.

or payable on tlw doatli ol' (lie (Icccascd arc not to bt^ taken
into account in assscssinfj- daniao'cs.

The i!it(u-ost.s confcircd by tbi- Act on thi' several bene-

ficiaries are distinct. It is Jio answer to a claim oiu behalf

of some of a man's cl'ildrcn who aro left |)ooror that a,ll

his cliildi'on, taken as an undivided class, have got tlic wiiole

of his property (p).

It is said that the Act does not IraTist'er to rppr<'Sonta-

tives the right of action which tlio j)erson killed wouhJ hav(»

had, "but gives to tlie representative a totally new right

of action on dillercnt principles" {q). Accordingly tho

representative is not bound by a special statutory limitation

imposed on his predecessor s common law right of action (r).

Nevertheless the cause of action is so far the same that

if a person who ultimately dies of injuries caused bv a

wrongful act or neglect has occ(>pted satisfaction for tlieni in

his lifetim , an action under Lord Campbells Act is not

afterwards maintainublo (.s). For the injury sued on must
in the words of the Act, be "such as would, if death had
not ensued, have entitled the party injured (o maintain an
action and recove'- damages in resp<>ct thereof: " and this

must mean that he might immediately before his death have

maintained an action, which, if he had already recovered or

accepted compensation, he could not do.

In Scotland, as we hav(> incidentally seen, the surviving

kindred are entitled by th<> common law to compensation in

these cases, not only to th(> <'xtent of actual damage, but bv

(p) Pi/m V. G. .\. U. Cfi.

(lWi.3) 4 ]{. A; S. 3»(>. 32 \.. .1.

Q. 15. 377, 129 R. K. 77H. Tho
dec<!as«l had scttl*^! r«al ostnt-o on
his eldt'st son, to wiiuin other

wtatos also passed as h«>ir-nt-law.

(q) 18 Q. li. at p. 110.

(/ ) Ih-Hisli Cnhiuihiii Elpclrir It.

Co.'s cf/'<e. p. 67. n. (h), nhovr.

(n) ItpM.r V. (1. K. R. €o. (1868)

L. I}. .1 Q. ]',. .^',.'). 37 L. J. Q. 15.

278.
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way of .solaCiiitn. In the United States there exist almost

everywhere statiit«'s <|:enerally similar to Lord Camphell's

Act: hut they diller eonsidnahly in details from that Act

and from one another. The tendency seems to he to confer

on tho survivors, hoth in leprislation and in judicial con-

struction, larger rights than in England.

In one class of cases there is a right to n-cover against

a wrong-doer's estate, notwithslandiiig the maxim of actio

pn:s(tii(i/is, \'('t not so as to constitute a formal exception.

When it comes to the point of direct contlict, the maxi'm

has to pre\ail.

As Loid Manslield stated (he rule. "" where proj)crty js

acquired vhich henelits the t<slaior, there an actioji for tho

value of the pioj)erty shall survive against the executor" {(].

Or, as Boweii L. .1. ukuc fully e\press<'d it. tlie cases unth-r

this head are those "'
in which property, or the proceeds

or value of property, helonging to another, have heen appro-

priated hy the deccas<'d person and added to his own estate

or moneys." in such cases, inasmuch as the action brought

hy the true owner, in what.ev<'r form, is in substance to

recover property, the action do<'s not die with the person,

but " thw property or the proceeds or value which, in the

lifetime of the wrong-doer, could have l)e<'n recovered from

him, can be traced after his death to ids 5iss(>ts " (by suing*

tho personal repres<'n(atives; "and recajjlured by the right-

ful owner there." But this rule is limit<'d to the recoverv

of specific accpiisitions or their value. It does not include

the recovery of dainagt^s, as such, for a wrong, Tiiough tin;

wrong may have increased the wrong-doers estate in the

sense of In ing useful to him or saving hitn expense '(u\

(t) lliinihlij V. Trotf, 1 ('(iwp. spoct of an act of tlicir tostJitor in

37.'). hi.s lifotiiuc in niiy form of ucti ui

{II) Tlio tfvhnical rule wa^ that in wiiich the |>l(-.i Wii'* not iriiiiry:

e.\e;'iitoi'.i could not be suimI in n-- IlimiliUi v. Troll, 1 Cowii, ;{7').

I
o
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If A. wroiig-l'nllj- gets find (.arrios away coal from a mine
under B's land, and B. sues for the value of the coal and
damages, anil inquiries are direeted, pending wliieli A. dies,

B. is entilled as against A.'s estate to tlie value of tho
coal wrongfully taken, hut not to damages for the use of
the passages through which the coal was carried out, nor
for tho injury to the mines or the surface of the ground
consequent on A.'s workings (a;).

Again, A., a manufacturer, fouls a stnvim with refuso
to the damage ()f B.. a lower riparian owner; J}. Sues' A.,
and pending the action, and m j than six months after
its commencement (2/) A. dies. B. has no cause of action

against A.'s reprer itives, for there has been no specific

benelit to A.'s estate, onlj a wrong for which B. might in
A.'s lifetime have recovered unliquidated damages (z).

The like law" holds of a director of a company who has
committed himself to false representations in the prospectus,
whereby persons have been induced to take shares, and have
acquired a right of suit against the issuers. If he dies
before or pending such a suit, his estate is not liable (a).

In short, this right against the executors or administm-
tors of a wrong-doer can be maintained only if there ia

"some benelicial property or value capable of being
measured, followed, and recovered "

(6). For the rest, the
dicta of Sir George Jossel and of the Lords Justices are such
as to mjikfi it evident that tho mn.xim which they felt bound
to enforce was far from eommanding tlieir appro\-al.

(>) Pfiil/i/i-. V. Iliimli'tii (I88;5l

24 CIi. t)iv. 4:59, 454, .52 L. ,T. Ch.
833. The iiutlioritio-; ;iic fullv

«xnmiiic(l in the: jiidirinont, of
Bowon and Cotton ].. .f.r. As to

allowing- intpre<t. in such cascM, sis-

PhiUipt V. ff,>,i: /;:-!!, |l,sP2i 1 ("!,.

465. (il Tv. .1. Ch. 210. C. \.

(//) 3 A; 4 Will. IV. c. 42, p. (i5,

alHjvc.

'--) A'//-;- V. r,.A/ (1882) 21 Ch.
Oiv. 484, .52 L. J. Ch. 224.

(<i) Pe,:k V. Gu>)iri, (1873) L. R.
t> If. L. at p. 392.

•V/) 24 Cli. D. at p. 463.
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2a .

—

Assignment.

Eights of action in tort are not assignable (e).

Z.—Uahmtif for fhe Torts of .l//»'w/s mid Srr rants.

Whoever commits a wrong is liable Tor it himself. It

is no excuse that he was acting, as an agent or servant,

on behalf and for the benelit of another {d). But that otlier

miiy also well be liable: and in many cases a nmu is held

tnswerablc for wrongs not committed by himself. The rules

of general application in this kind are those eoueerniiig the

liability of a principal for his agent, and of a master for

his servant. Under certain conditions responsibility goes

farther, and a man may have to answer for wrongs which,

as regards the immediate cause of the damage, are not those

of cither his agents or his servants. Thus we have cases where

a man is subject to a positive duty, and is held liable for

failure to perform it. Here, the absolute character of the

duty being once established, the question is not by whose

hand an unsuccessful attempt was made, whether that of

the partr himself, or his servant, or of an " independient

contractu!- ' (e), but whether the duty has been adequately-

performed or not. If it has, there is nothing more to be

considered, and liability, if any, must be sought in some other

quarter (/). If n'^t, the non-performance in itself, not the

causes or conditions of non-performance, is the ground of

liability. Special duties cri\ated by stature, as conditions

(c) This really does not need ohliffntion on the a^ont or Bcrvantt

authority, but seo, if roqiiirod,

Defiip.f'w Mihic [19131 1 Hi. 98.

82L. J. Ch. 1,C. A.

(d) CuVeti V. Tnonison'x Trus-

ters a,uJ Kei-r (1««2) 4 Macq. 424.

432, 9 Jur. N. S. 8.5, 134 U. R.

763. " For tlie contriicl of uffoiii y

or service cannot impose tiny

to commit or as-sist in tho com-

mittinf? of fraud," or any other

wrong.

(e) Tho distinction will l>o ex-

plained hclow.

(/> See Ifi/fims v. Wrhnti^

aSi-.S; E.x. Ch.' L. Pv. 4 Q. R. 138,

38 L. J. Q. B. 21.

i
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attached to (ho grant of cxw.ptional rights or othorwiso,
aflord the chief oxainph^s of this kind. Hero ihc liaMJitv
attaches, irrospectivc of any question of agiMiev or personal
negligence, if .'uid when the conditions imposed hy the Legis-
lature are not satisfied ((/).

There occur likowis... in special circumstances, duties of
this kind imposed hy the common law. Sucli are the duties
of common carriers, of owners of dangerous animals or other
things involving, hy their nature or position. sp(.cial risk of
harm to their neighhours; and such, to a limited extent, is
tho duty of occupiers of lixed property to have it in reason-
ably safe condition and repair, so far as thai end can h,
assured by tlie due care on tlie part not only of tliemselvt^
and their servants, it of all concerned.

The degrees of responsibility may be thus arranged. I>egin-
ning with the mildest:

(i) For oneself and .sppcilicaily authorized agents (this

holds ahvaj's).

(ii) For servants or agents generally (limited to course
of employment).

(lii) For both servants and independent contractors
(duties as to safe repair, &c.).

(iv) For ever\-thing but vis major (exceptional: some
cases of special risk, and, anomalously, certain
public occupations).

Apart from the cases of exceptional duty where the respon-
sibility is in the nature of insurance or warranty, a man
may be liable for another's wrono-—

(1) As having authorized or ratified that particular
wrong:

C<7) Oian V. PnUfin (18fi4) Ex.
Ch. .') 15. A; S. 970, 34 L. .T. Q. IJ.

2.5«, 13fi U. K. 833; IlnnJalf,- v.

Idle Dixlrict Council [1896] 1

Q. B. 335, 65 L. .1. Q. 1'.. ui,

('. A.: cp. Pen 1,1/ V. U'imhloffoi

I'lhati Couneit [1899] 2 Q. IJ. 7..

Ilollidatj V. Xafiotin! T«'e,il,onp

fo., ih. 392; 68 L. J. Q. H. 704.

1016, boUi A.
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(2) As standing to tlic o(h..i- j,.t>oii in a ivlation making-
Inm answerable for wrongs coniniitted by that per-

son in vi^tu<^ {>t' their relation, though not speei-

ficiallj authorized.

The former head i)resenfs little or no diflienlty. The
latter includes eonsiderahle dilHculiies of prineiple. and is

often complicated with troublesome questions of fad.

It scarce neod.s authority to show that a man is liabl*^

for wrongful acts which have been done according to hi»
express command or request, or which, having been don«
on his account and for his benefit, he has adopted as his

own. " A trespasser may be not only he who does the act.

but who commands or procun^s it to be done . . . fwlw>

aids or assists in it . . . oc wiw assents ai'terwards
""

{fr.

This is not the less so because the mjdoyed to

do an unlawful act may be emjdayed as an " independent

contractor, " so that, supposing it lawful, the employer would
not be liable for his negligence about doin^ it V ^as
company employed a iirm of contractors to break open ti

public street, having therefor no lawful authority or excuse:

the thing contracted to be done being in itself a pul)lio

nuisance, the gas company was held liable for injury caused
to a foot passengcT by falling over some of the earth and
stones excavated and heaped uj> by the contractors ,{i). A
point of importance to be noted in this connexion is that onlv

such acts bind a principal by sulis^.qiu'nt ratilication as were
done at the time on the priiicij)ars behalf. What is done
by the immediate actor on his own account cannot be effec-

tually adopted by another: neither can an act done in the

naaic and on belalf of Peter be ratified either for gain or

(/i) Do Grey C. J. in linr/.p, v.

}fro/,n,>, fl773) 2 W. Bl. 8(i<J.

Bigelow L. C. 233.

(i) Ellis V. Sheffleht Gan Coii-

s?l,i,n.s fn, I IHSS) 2 E. Sc ^^. It'-'

23 L. .1. Q. J{. 42. M R. R. 792.

i
o

I

I
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for loss hy John. ' Kutimi <|uis haboro nou jjotosf, qiicil

ij)>iii« noininoiioii I'st gestuni
'"

(/c^.

Thf more gx'Jieral rule ^rovcniiiig tlic other and nion' dilii-

iiih branch of the subject waa expressed by Willes J. in a

judgment which may now be regarded a^ a ehissicid

authority. '" The master is answerable for every such wrong

of the servant or agent as it committed in the course of the

service and for the master's benefit, thougli no express com-

mand or privity of tlie master be proved '

(/).

Some difficulty has arisen from the use in this judgnunt

of the words '" for the master's benefit."' It is clear tliat

actual beneiit need not be shown to liave accrued to the

master. But it is not so clear in what cases it is materi:!!

that the servant intended the master's beneiit; in many it

oerfainly is not. Oji principle there seinns to be a con-

siderable distinction between the positions of a person dealing

wf'^h an agent as representing the principal in the way of

hi;i business, and in reliance on the agent's ostensible aulho-

rity, and of a stranger who happens to be injured by the

servant's want of care in doing something attended with

more or less risk to the public.

In the former class of cases it is now held that oven

if the agent has abused his autliority for ' 's own purposes

in a transaction of an uulhorizod class the principal is bound.

A solicitor is liable to a client from whom his manaciiiir

clerk has fraudulently taken a cojiveyance to himself, under

(k) Wilson V. Tntinmin (18431 (i The main point of the decision is

Man. & G. 2?6, 64 R. 11. 77(1: iuul that fraud is herein on the same
Serjeant Manninfr's note, <i .Man.

&G. 239, 64 R. R. 773.

(l) liaiivicl- V. Eii'jli-<fi Joint

St^rK- llatik (1867) Ex. Cli, L. I{.

1 Ex. 259, 2I!.5. 36 L. .T. Ex. 147.

fixitins,' as other wrongs: of whioli

in due course. On the facts then-

wa" not, nor could be, any ques-

tion of the bank niannsrer haviii:r

acted for any privato end of lii-i

own.
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the pretence of eflecting a sab' advised by himst'lf for that

very purpose (m). So the ilouse ol' Lords has decided not-

withstanding a I'orniidahle show of authorit}' for u lit(>ral

unqualilied reading of Willes J.'s text. Tlio ch^rk is indeed

not euthorized to be fraudulent either for his oniployer's

beneht or for his own, but neitlirr is he authorized to b<>'

negligent; the employer cannot be bound by his servant^

blunder or niisdireete<l zeal and excused if tin- servant add*

the delin(iuency of cheating the employer himself as well

as the client (n).

Under the other head, where tiie injury ib. as regaixl»

the sufferer, merely casual, it is evident that so long as

the act complained of was done in the usual course of lemploy-

ment the servant's intention is immaterial. Probably he

had no specific intention, and was thinking mainly, if at

all, of his own interest in getting through the work. But

we shall meet presently with a somewhat rare class of ease!*

in which the manifest facts are ambiguous, and therei is a

question whether the servant was acting from niisguid xl

zeal for the business or some extraneous motive of his own.

Here the intention, being found as a fact, will turn thic.

scale (o). Nothing in the recent authorities appears to alfect

this, nor does it seem inconsistent with the rule astablished

for more normal cases.

I
o

(»i) Lloyd V. Grace Smith ^ Co.

[1912 1 A. C. 716, 81 L. J. K. B.

114(t, revprjiing the majority j'Jilfj-

ineiit of the C. A. I ntermed i:it«'

authoritici and dicta arc critically

di-<;u.s.-€J. But it is still the law

tliat a servant's trespas,s wlu)'.ly>

outside the sei/pc of lii.< ('rn)iliiy-

ment will not make the master

liable: Jotrp/i Rand, Lid. v. Crair/

[191!t] 1 Ch. 1, 88 I.. .T. Ch. 40,

C. A.

(n) It is not 30 clear that

Willow J. would have agreed with

the Iloujie of Lords. He might
have .'iaid that in these cases the

remedy is on a contract or war-

ranty, implied in the nature ot the

transiiction, l)ut not in tort. But
in Armorti v. Delaniitie, 1 Sm.
^^. C 3j<), v;here the action was
in trover, it does not seem that the

fraudulent • ^)prentice cjtiier in-

tended or procured any profit to

hi^ master.

(o) P. 94, below.

[jsVika
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No iTiisoii for flic nilo. at any rate no satisfying one, is

commonly given in our book*>. Its iniijortanic as to agents

outside a man's household belongs altogether to the modern

law, and it does not seeni to he illustrated by any ewrl^v

authority (p). Blatkstono (i. 417; is short in his stati-

nient, and has no other reason to give than the liction of an

"implied command." It is currently said, L'lspondrat

xniferior, which is a dogmatic statement, not an explanntioii.

It IS also said, (^iii facit per alinm jacit per se ; but this is in

terms applicable only to authorized acts, not to acts that,

although doae by the agi^nl or .servant ^' in the course of tln'

service," are sj)eciHcally unauthori/.ed or even forbidden.

Again, it is said that a master ought to be c-reful in choos-

ing fit servants; but if this were the reason, a master could

discharge himself by sliowing that the servant for whos.*

wrong he is sued was chosen by him with due care, and
was in fact generally well conducted and competent: which

ie certainly not the law.

A better account was given by Chief Justice Shaw, of

Massachusetts. " This rule." lie said, " is obviously

founded on the great principle of social duty, that every

man in the management of his own affairs, whether bv
himself or by his agents or servants, shall so conduct them
as not to injure another; and if he does not, and anothar

thereby sustains damage, he shall answer for it
"

(q). Tim

'--IV'-

(p) .IiHcpli IJrown Q.C. in evi-

<lencc before Select Committee on

limployera' inability, 187(), p. 38:

I5rett L. J., 1877, p. 114. See
ciisen eollei'tcd by Wigmore,
I'2s!Kiys in Anjflo-Ameriean F-egal

History, iii. .521 S(;q. A sort of

exposition of a sheriff's liability

for the acts of his deputy may
be seen in Y. 15. 5 Etl. IV. vLnng
<Juinto), p. a. It may be con-

jectured that this kind of offieia!

responsibility had something to

do with the o-itabliahment of tin*

general rule.

(?) FaiwcU V. Dosion a,,./

Woicater Railrnad Cotporatihu

(1842) 4 Met. 49, and liigcljw

L. C. 688. The judginont ii* also

reprinted in 3 ilaoq. 316, ai/d

in 140 i: 11. 262. So, loo, AI.

Sainctelette, a modern Continental
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is, indood, somewhat too widely expressed, for it do(>s not
in terms limit the responsibility to cases wliore at least

negligence is i)roved. Rut no reader is likely to 8iip|)oso

that, as a general rule, cither the Her\^nt or the master ciui

be liable where there is no default at till. And the tru.-

principle is otherwise clearly enounced. I am answerable
for the wrongs of my servant or ag<'ii(, not because he is'

authorized by nie or personally represents me, but becauso

he is about my affairs, and I am bound to see that xnij'-

affairs are conducted with due regard to the safety of others.

Some time later the rule was j)ut by Lord Cranworth
in a not dissimilar form: the master " is considered as bound
to guarantee third persons against all hurt arising from the

carelessness "-this of course is not exhaustive -' of him-
self or of those acting under his orders in the course of his

business "'
(r).

The statement of Willcs J. that the master " has put
the agent in his place to do that class of acts "

is also to

be noted and remembered as a guide in many of the questions

that arise. A just view ^;eems to be taken, though arti-

ticially and obscurely expressed, in one of the earliest

reported cases on this branch of the law: " It shall be

intended that the servant had authority from his master, it

being for his master's benefit "' (s).

The rule, then (on whatever reason founded), being that

a master is liable for the acta, neglects, and defaults of liis

c

3

writer on the subject, well says:

" La responsibility du fait

d'autni! n'ost pns uno fiction in-

veiit6e par la loi positive. C'e«t

uiie e.\igencc de I'ordro aociiil:"

Do la Reiponsabilito et dc la

<1apantie, p. 124. Taley (Mor.
Phil. bk. 3, c. 11) found it dif-

ficult to refer the rule to any
principle of natural justice.

(r) Bailoii'g Hill Coal Co. v.

Jfeiil (18.58) 3 Macq. 260, 283, 111
R. R. 89a, 902.

;o) Tiih»rrille v. -Stamps (end of
17th century) 1 Ld. Raym. 264.
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servants in the cour of th«' scrviou, wo have to doiin'r.'.

further

—

1. Who is a servant.

2. What acts are dwnitKl to be in the course of scrvio'.

3. How the rule is ailect^d when the person injured as

himself a servant of the bame master.

1. As to the first point, it is quite possible to do work

for a man in the [)opular sense, and even to bo his agient

for some purposes^ witliout being- his servuiit. Tlie rela-

tion of master and servant exists only between persons of

whom the one has the order and control of the work done by

the other. A master is one who not only prescribes to tlui

workman the end of his work, but directs or at any moment

may dirt>ct the means also, or, as it has been put, " retains)

tlie power of controlling the work"(0; a servant is a

person subject to the command of his master as to the mami. r

in which he shal' do his work (h); and the master is lia'bli'^

for his acts, neglects, and defaults, to the extent to he speci-

fied. An independent contractor is one wlio undertakes to

produce a given result, but so that in the actual execution of

the work ho is not under the order or control of the person

for whom he does it, and may use his own discretion in thing.-*

not specified beforehand. For the acts or omissions of sucli

a one about the performance of his undertaking his employer

is not liable to stranger^, no more than the buyer of gwnh

is liable to a person who may be injured by tlio cuPi'lc-^s

handling of them by the seller or his men in the eoursi' of

delivery. If the contract, for exaini)lo, is to build a wall,

and ihc builder " has a right to say to tlie oini)loyer, ' 1 will

agree to doit, but I shall do it after my own fashion; E shull

(t) Crnrnpton .T., Sntilei- v. T/en- (u) Per Bramwoll L. J., IV?'?""

loci- (1855) 4 E. &. B. 570, 578, v. .Xoulen (1880) 6 Q. H. Div, at

24 L. J. Q. B. 138, 141, 99 ".. U. p. 532, 50 L. J. Q. B. 132.

623, 628.
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hogin tho Willi at this prid and not ul tli" ntlur: tlnrc tln'

rcla ion of tnnstcr and si>r\iint dors not exist, and the oni-

ployrr is not Iinblo"(,r'. "In oscortiiininir who iR linhlc

for the net of a wronpi'-docr. you must l(M)k to thn wrong-

doer himself or to tfic first [icrson in tlic ascnidintr h'nc who
is tho employer and has eontrol over the work. Vmi < annot:

go further hack and maJ;e the i iployer of that person

liahh' //). He who oontrols f iio wo. i: is answerable for the

work mini; the rcmoti'r employer who does not eontrol it is

not answerable. This distinction is thoroughly settlmlin our

law: the dillieulties thai may arise in nj)|)iying it are difh-

^ultie^ of iiscertaining tli(> fads (^\ It may l)c u nic
question whether a man lias let out the who!.' of a given

work t(> .'in " indepiMident contractor. "' or reserved so niucli

power of control as to leave him answerable for what i-

dono (o).

It must be :cmemi)(>red that the n>motor employer, if at

any point he does interfere and assume speeilie control, ren-

ders himself aiiswcialile. not as ma stir, but as principal

(.'•> r>raiiiwell ti. .1., I'lmp. 1..

1S77, p. .iS: ail pxti-.i-jiidiehil

stritonient, l)Ut niudo mi uii oco-j-

.«ioii of iiiiportiiiii'o by a preal

ma.^er of the coiiinion law.

(//) Willo- J., Mii,rii;i \. (nn-ii

(187U) L. R. ti C. i>. 21, i't. 40

I.. J. C. P. 20.

(r) One comparunvoly carlv

ca.so, Hush V. Strinnian (1799) 1

li. k P. 404, disregurds tlir rule;

but that case has bpuii rppo.ittxUy

comiiinited on with disapproval

'sei' Rndii V. /,. cV .V. //. y,'. Cn.

(1H49) 4 Kx. 244.. 20 I,. .1. Ex. 0-j.

SO R. II. 541), and is not now law.

See the modern autlioritics well re-

virwpd in Uillidd v. liirliardsn,,

(Slip. Court, Mas-s. 18.5.)) .3 (ira\

349; and in Jii^eluw L. C. V.\-

actly tho siinic distinction apjicarn

to bo tikon under the (iKh-

Xajinh'dii in fixing- the liiiiiu

within which tho very wide laii-

guaf^o of Art. 1384 is to be aji-

|)liea: Suinctelotte, o/j. rit. 127.

(a) rendU-huni v. 0,einka'.ij!f

(lh7o> 1 Q. H. Div. 31!, 43 L. J.

Q. B. 3, ditferini,' from the view of
tho .same facta taken by the Court
of QueenN IJench in Tntiloi- v.

<;:n,';J:,:l^h (|S74) L. K. 9 Q. I!.

487, 43 L. J. Q. B. 168.

i
o

I

-T.
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Ho niiiki's hiniMlf " (loniiiiiiM pif) tciii|iiii'.-." Tlius tin' hirr

of a ( arriaijo, drivrii \m,- a ^oarlimiiii, wlio is not fl'-' liinrs

servant but tin- li'ttiTs, is iioi, ^'cMrrally s|)!akiii^, liubli'

for liariii tlono by the driwr's iii'tflicciiei' (h\ IJiit if he

orders, or by words or eoiiduct at the time saiutioiis, a

speeilie aet of rasli oi' rareless dri\iii<r. In- ii.ay well be

liable '
r''

. lialbrr sliclit ividiiici' of personal intirferenoi'

has been allowed as suflieient in this class of cnses (d.].

Conversely an owner who has not formally deprived him-

self of possession or control, and who continues in fact in

a position to exercise it, will not easily escape beiriir ujiswer-

able for the acts of a temporary dejeg^iie or volunteer ^such as

a companion on a drive whom the owi.er of the vchid"

allows to take charj^e, himself beiny present ^c).

It is doubtful whether a servant has any authority implied

by law to delegate his duty to a stranger, even in case of

sudden necessity (/), so as to make his employer liable for

thai gangers acts and defaults. .\t all evints he has not

such authority where it is possibl(> to eomnuinicato with

(J/) Even if tlio driver w:h sc-

Iwt^d by liiiHAoIf: (Jumnian v.

Bu,),etf Vl840) 6 .M. A: W. 499.

.">o It. 1{. 717. Su whoro ii vosscl

is iiiroil witli its crow: D'lh/rl' v.

ry/v,- (18.18) !:. 15. «c K. 899, 28

L. J. Q. 15. .V2, 113 R. R. 939.

So wlir:-!' :i cDiitractor find- Iior.-;c«

and drivers to draw wat4>rii\;^-rart*

for a muniL-ipal coriioration, tlio

driver of j>uch a cart is not the

^ervant of tlio corporation: Jours

V, t',j, /,f,i-(itioi' of Lheipooi (1885)

li (i. 15. D. 890, 34 L. J. Q. B.

n't; op. Little V. llnckett (1886)

IIG v. S. at pp. 371-3, 377.

Otlierwl-io whoro the owner of a

oarriaire and horses i^cpt them at a

livery stable, and only the coach-

MKiM was found by tho stablo-

lieopcr: Jones v. Scullard [1898] '2

(J 15. .)<Jj, 67 L. J. Q. B. 895.

• c, Mrl.cuyh/in v. Pn/or (18 1.')

1 .Man. ,v: G. 48, 61 R. R. 4.5.V

lliror^ of motor-cars should hc.ir

t)n< ill mind.

'.' I ///.. liui'ic^s V. Oraij (ISl.'ji

1 f. 15, .578. 14 L. J. C. P. 184,

6S R. U. 769. It is difficult ii.

eitlior case to sif proof of mor''

than adojition or accjuiosooni •.

Cp. Joiiei V. Corporation of Lirr,-

pnol (1885) 14 Q. B. D. at

pp. 893-4, 34 L. J. Q. B. 345.

(e) SrT:i7fo:j V. Aiichison [1;)1J|

.\. C. 844, 82 L. J. P. C. 1.

i/) Sec llourjhton v. Pilkington

[1912J 3 K. B. 308.
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thp omplovor [if). Bui a Mivant miiv wr|l ,„aki' tlio niasltr
liable bv tdlowiiig an iiinuithorizfd person to tak.> chars.'.- iii

his pv('<,'noo: |„r j, is his duty (.. kr,.p routrol and .-xfliido

iiii-(irii|ictc'nt nR'd.lliiij,' while ho is there h).

(Jne jmiterial rcsulf of this principle i^ that a •.crson who
is habitually the servant of A. ina.v become, for u .'.rtain

tiino and for tin- purpose of certain work, the servant of
B.; and this ahhou«-h the hand to ]>ny him is still ,\.'s.

Tho owner of a aossoI empioys a stevedore to uidoad the
caigo. Tho stevedore employs his own labourers; among
other men, some of the ship's crew work for him by arrange-
ment with the master, being like the others paid by the
stevedore and under his orders. In the work of uidoading
theso men are the servants of the stevedoiv, not of tho
owner (/). There is no "common emj-'oymenl ' between
tho stevedore's men and the seamen on board >^k). But
where tho habitual employer lots himself out, so to speak,
nJong with his servant, and retains tho immediate control
of tho work, he eontinuea to be the responsible principal (/).

,'/) GtvUlUuH V. TwUt [mr,] 2 actually paid I,v the owner', agent
(i. n. 84, 04 L. J. Q. U. 474, C. A. and his wagos deducted in account
./ lorhon the masttT ia not liahlo with tho stevedore, which of cour.s«
where control of his property i* makas no ditforenco in principlo.
assumed, without either authority Cp. /f,w v. U-„,„,oo,l [1892] 1
or nece-aity, by a servant eniployod <i, 15. 78.3, 01 L. J. Q. B. 391, C. A
hy liim for other purposes: lin„.-l a-) Ca,„e,o,> v. yuilrom (J. C.

Lon'lon General Omnibnn Co
|19Uitl2 Q. B. .WO, (iU L. J. Q. B.

S93, C A. (conductor driving omni-
bus between regular jnurnt>Ti's).

(/,) llicletfs V. Tliox. Tiliuifi,

I.'',
i
IHIAj 1 K. B. (iU, 81 1.. J.

from X. Z.) [189.3
J

A. r. 308,
«2 L. J. P. C. 85; cp. rnion
Slea,)iffii/) Co. V. Clnriilfie [1894]
A. r. 18o, 63 L. J. P. (i. aiij. Sn
hospital nurses asisL-tins,' at an
oppratinii under the din'e*i..u of

Jv. 1!. 342, C. A. (omnibu-! driver the uperatinff surgeon are not fop
returninir from journey allowed that purpose servants of the
eunductor to drive), see tho jud-- tjoverninir body of the hospital-
iiieiit of Pic.liford r,. J .'.....

. ,. V, .. .. .
'

u) Murray v. Currie (1870) Ih,^,),(nl [1909] 2KB S''0 78
L. K. f, C. P. 24, 40 L. ,T. C. P. L. J. K. B. 9.-.8, C. A.
2«;. In this case tho man was a) Widdock v. Winfield rigoi]

6(2)

3
O
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Owners of a collicrv, after partly sinking a shaft, agni

with a contractor to linish the work for them, on tli' ^ ••tns.

among- otlicrs, that (niffinf power and ens^'incers v. oik li,

engine ajx' to be provided by the owners-. The enf nie i hat h;i

been used in excavating the shaft is iianded ( i 'uih id-

ingly to the contractor: the same engineer icmains in eiiargi

of it, and is still paid by the owners, bnt is under the orders (iL

the contractor. During the continuance of the work on thi'M

terms the engineer is the servant not of the colliery owner>

but of the contractor (m).

But wliere iron-founders execute specilic work abon' th<

structure of a new building under a contract with the irehi-

tect, and without any eontraet with tlie builder, their \\(irk-

men do not become serxants of the builder [>i).

It is proj)er to add lliat the "power of eoi.trolling (In

work which is the legal criterion of the relation of n

master to a servant does not necoss-arilv mean a pre,-eiit

and physical ability. Shijjowners are notoriously answir-

ablo for the acts of the master, though done under circum-

stancos in which it is impossible to communiciite with tin

owners. It is enough that the servant is bound to obr\

the master's directions if and when communicated to him

The legal power of control is to actual supervision what iii

the doctrine of possessioulho intent to possess is to i)liysi(al

'detention. But this much is Jieedful: therefore a conijuil-

sor pilot, who is in charge of the vessel independently ul

the owner s will, and, so far from being bound to (jbc;

the owner's or master's orders, supersedes the master for thi

time being, is not the owner's servant, and the statutni\

2 K U. 5%, 70 L. J. K. B. 92o,

C. A., differinjj with the; Oourt

hclow on the construction of tho

contract.

On Kottrke v. White Mom Col-

H$ry Co. (1877) 2 C. P. Div. 205,

4C L. J. C. P. 283. Sec nW

Donovan v. Lain^ [1893] 1 Q. i

629, 63 L. J. Q. B. 25, C. A.

(w) Johnson v. Lindiaij [IsH

A. C. 371, 66 L. T. 97.
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exemption of the owner from liability lor such a pilots
acts is but in aiiirniauL-e of the coiiinioii law (o).

Tho rolation of master and servant does m.i exist between
supiTior and subordinate oflicers of a jiublic department under
tho (Jrown. They are all servants of the King (thoug-li not
in the ordinary relation of master and servant so as to found
a claim against tho Crown on petition of right for wrongs
committed by them) (p) and one of them is not the servant

of another. It might be ofiierwise by statute, but an inten-

tion to impose the personal liability of an employer on the

Postmaster-General or any other head of a department will

not bo inferred witiiout plain words to that elleet (5). In-

corporation makes no difference to the rule that servants

of the Crown eaiuiot be sued in their ollicial ca[iacity (/•).

2. Xi'M w(> have to see what is meant by the course of
service or employment. The injury in respect of which a
master becomes subject to this kind of vicarious liability

may bo caused in tho following ways:

(a) It may be the natural consecjui'nce uf sonu'thing being

dune by a servant with ordinary care in execution

of tlic inasti>r's speeitic orders.

(b) It may be due to the servant's want of care in carry-

ing on tlie work or i)usiness in which ho is em-
ployLHl. This is the commonest ca.se.

i
o

if>') Mercliant Shipping Act, (^ 15.

1SS.'4, s. 633; T/,e Jlr'//^!/\lSiiii) (p)
L. R. 2 V. C. at

i>. 201. And X. S.

see Marsdeii 071 Collisions at Sm, (o^

•Jtli ed. ch. 3. On the other Imnd av„ei-

there may be a statutory relation L. .1.

whieh does resemble that ofi Prof,

master and servant for tho purpow for

of creating a duty to the puhlie: h. (j

Kiiitj V. Lontlon Improved (.'ah <'o. (i)

. 1889) 23 Q. B. Div. 281; Keen v. fiork

Henry [1894 J 1 Q. li. 292, 63 L. J. Iv. B.

211, C. A.

Tchin V. Reg., 16 ('. B.

310,319, 139 R. R. at p. .-)20.

Bainb)id(je v. PoHmnsler-
al [1906J 1 K. B. 178, 75
K. B. 366, C. A. And see

Harrison Moore, "' Liability

Acts of i'ublic Servants,"

R. xxiii. 42.

Roper w. Commissioiiets of

"11915
1

1 K. B. 4.5,81 L. J.

219.



vi' ".'^ 'Wl^

86 PERSONS AFFECTED BV TO' IS.

(c) Tlie servant's wrong may consist in oxeoss or mis-

taken execution of a lawful ii liority.

(d) Or it may even be a wilful wrong, sueli as a.«sauJt,

1 wded the act is done on the master's behalf

and with the intejition of serving his purposes.

Let us take these heads in order.

(aj Here tlie servant is the master t- agent in a proini

sense, and the master is liable for that which he has truly,

not by the iiction of a legal maxim, commanded to be done.

He is also liable for the natural consequences of his order*,

even though he wished to avoid them, and desired his servant

to avoid them. Thus, in Gregory v. Piper (s), a right of

way was disputed between adjacent occupiers, aiid the one

who resisted the claim ordered a labourer to lay down rub-

bish to obstruct the way, but so as not to touch the other s

wall. The labourer executed the orders as nearly as he could,

and laid the rubbish some distance from t' <11, but it

soon " shingled down '' and ran against the \, 1 in faet

could not by any ordinary care have been p . ented from

doing 80. For this the employer was held to answer as for

a trespass which he had authorized. This is a matter of

general principle, not of any special kind of liability. No

man can authorize a thing and at the same time affect to

disavow its natural consequences, no more than he can dis-

claim responsibility for the natural consequences of what

he does himself.

(b) Then comes the case of the servant s iiegligenei' iii

the performance of his duty, or rather while he is about

his master's business. What constitutes negligence does nut

just now conwrn us; but it must be established that the

servant is a wrong-doer, and liable tu the plaint iil', befoiv !ii]\

(<') 9 15. & t:. 591, 33 R. R. 268 a829).
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question of tlio masters liability can be eiiteitained. As-
suming this to be made out, the question may occur wliethcr

the servant was in truth on his masters bnsimss at the

time, or ongn^'il on so-in' pursuit of his own. In lln' lattrr

case t' aster is nol liable. " II' the servant, instead of

doing tliat whieli he is employed to do. dors something vvhieh

he is not employed to do at all. th'^ master camiot be said

to do it by his servant, and therefor^ is nol responsible for

the negligence of his servant in doing it
'

(/\ p'or

example: " If a servant driving a cairiage. in order to eh'ect

some i)urpose of his own. wantonly strike the horses of

another person. . . . the masicr will not be lial)lr. But
if, in order to perform his master's orders, ho strikes but

injudiciously, and in order to extricate himsi'lt' from a difli-

culty, that will bo in-gligcnt and careless conduct, for which

the master will be liable, being an act done in pursuance oJ

the servants employment "
(tt).

\\Tiether the servant is really bent on his mastei's allairs

or not is a question of fact, but a question wliidi may l)e

troublesome. Distinctions are suggested by some of the re-

ported cases wliich are almost too line to be acceptable.

The principle, however, is intelligibli^ ajul rational. Not

every deviation of the servant from the strict execution of

duty, nor every disregard of particular instructions, will

be such an interruption of the course of employment as to

determine or suspend the master's responsibility. Still less

will the servant cease to be about his master's business if

ho is acting h\ the order of a superior fellow-servant whom
he is generally bound to obey, and that order is in fact

though not to his knowledge unauthorized -
. But where

(t) Maule J.. MUrhrU v. frnx^

veUer (1853) 13 C. 15. '237. 22

L.J. C. P. 100, 93 K. It. ol7.

(m) a, ofI V. Alison (1821) 4 B.

,(. Air! -.(in, '1?, l^ R 407.

(x) In'in V. U'"/e:l'.ii T'rxicah

Co.
I
1912 1 3 K. B. .^8S, HI L. J.

Fv. 1). 998 (general luaiuiger of

I
o

I

I

I
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then- is not merely deviation, but a total depEwtuie from

the course oi the master s business, so that tlie servant may
bo .said lo be '' oa a I'rolio of his own '

(//), the master i->

no longer answerable lor tlie servant's eonduet. A few

modern casi'S on either side ol tiie line will illustrate (lii^

distinction. Its imj)ortance is not eoulined to the law ol'

torts, but. extends to tiiose eases where a man ma}' be liable

under a contract for tiie negligence of his servants (~).

In Whatnuai v. 'l'e<irstti/. yd), a carter who was employed

liy a contractor, having tlie allowance of an hour's time

lor din-iCr in his day's work, but also having orders not to

leave liis ii()rs(,' and cart, or tlie place where he was employed,

hajjpened to live hard l)y. Contrary to his instructions, ln^

went home lo dimier, and left the horse and cart unattcjuled

at his door; the horse ran away and did dama^^e to tlic

plaintin's railings. A jury was held warranted in tindiiig

tliiit tile carman was througiiout in the course of his enjoloy-

ment us the contractor's servant 'acting witiiin the general

scope of his authority to conduct the horse and cart durinir

tlie day " (h).

Engelhart v. Fcwrant d Co. {c) resembled the last case

except in this, that the driver left the cart for a short time

tlio cunipany iiiado one of tlic

drivers tJiliC liim out. on lui.sinos.-*

of liis own in a cab wliicli in fact

was appropriated liy agrcini'iit to

a particiilar customer).

1 y^ I'arke IJ , Joel v. JJoiinoii

(IH'M) ; f. .V 1*. .503, 40 J{. 1{.

814; a nisi prius case, Init often

cited witli approval; hoc Hums v.

roHhom (1873) J.. K. 8 C. 1'. at

p. ot>7, 42 L. J. C. P. 302.

\z') Thus the bailee of a rhattci

is an.swcrabl ^ for damage done to

it by the negligence of his servants

acting in the course of their em-

ploynieiit, but not if they nicddle

witli it ouUside their cmployinent:

Sumtoisoii V. t'ollius [1904 J 1 K. H.

<i28, 73 L. J. K. IJ. 358, f. .\.:

or eoniiive at tlieft, v/hero t' o

Imilee is not generally answerable

for loss b}' stealing: Cheahire v.

Iinile,/ [1905] 1 K. B. 237, 74 \.. .]

K. U. 17C, C. A.

f«) L. R. 3 C. P. 422 (18()8).

{h) Uyles J., L. R. 3 C. P. at

p. 125.

If) [1897] 1 Q B. 240,66 L. .1.

Q. B. 122, U. A.



COUKSK OF KMPLOYMENT. &J

with an cnaiitl-boy in it; tla- bov had boon i'orbiddt'n lo

iiiterfore with the driving, but thought he would get the

cart round lo savo a little time in driving awuy. He ran

into a carriage in his unskilled attempt. It was held tliat,

although the boys i>ct was not in thi; course of his omploj-

meh'. the drivers negligence in lea\ ing the cart at his mere^

was in ihe course of the driver s etnploynient and made the

master liable.

In Storey v. Amt,oii [d) n carman wa^ returning to his

employer's ollico with returned enij)ties. A clerk of the sanio

employer's who was with him induced him, when he was

nciu- Lome, to turn oil in another direction to call at a

house and pick up something for the clerk. While the ear-

juaii w!'s driving in this dirLK'lion he ran over the plaint ill'.

The Court held that if he carman " had been merely going

)i roundabout way home, the master woidd have been liable;

l)Ut he had started 'On an entirely new journey on his own
or his fellow-servant s account, and oould not in any wuy

be said to be carrying out liis master's enipl )yment"' (().

More lately it has l)een held that if the servant begins using

ins master's property for i)urposes of his own. the fact, that

by way of afterthought he does something for his master's

purposes a]i3o is not iieces.sarily such a " re-entering upon

liis ordinary duties " as to make the master answeral)le for

him. .V journey undertakcji on (he servant's own Mccount

cannot by the mere I'ai't of the man making u pretence of

I
d

'I) (18()9) L. 11. 4 (i. 15. }7<!, on,iil(iyim>nt:" Coclibuni C. J.

i8 !^. J. Q. ii. 223. Mitclirll v. •" Kverv stoi) lie drove was away
<.'irissice//er. I'itiyl uri p. 87. aliDvc, t'roin lii^ duty;" ^lellor J., ibid.

was a very similar case. Jiut it cuuld have made no dilfer-

•r; Lusli J., L. ii. I Q. 15. at cncc it ijio accident iiad iiap^iL-mxl

p. 480. It w;i.s • an entirely new as lie was coming back. See tlie

and independent journey, which next ca-se.

Jiad nothing; at ail to do with liis
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duty by stopping- on liis way bo converted into a journey

made in th'^ court>o of hi;* eniploymont "
(/).

The following is a curious example. A carpenter wa-

employed by A. with B. s permission to work for him in n

shod belonging to B. This carpenter set lire to the :ilied

in lighting his pipe with a shaving. His act, tiiough nep-'li-

gent, having nothing to 3o with the purpose of his employ-

ment, A. was not liable to B. (g). It docs not seem diili-

cult to pronounce tliat lighting a i)ipe is not in tlie coar*^

of a carpenters employmmit; but the case was one of difli-

culty as being complicated by tlie argument that A., havint:

obtained a gratuitous loan of the sIkhI for iiis (jwn pur-

poses, was answerable, without regard to the relation ol'

master and servant, for the conduct of persons using it

This failed for want of anything to show that A. had

acquired the exclusive use or control of the shed. Apart

from this, the facts come very near to the cjise which ha^

been suggested, but not dealt with by the Courts in any

reported decision, of a miner opening his safety-lamp to get

a light for his pipe, and tliereby causing an cxpfosion;

where '"
it seems clear that the employer would not be helil

liable' {h).

(_c) Another kind of wrong which may be done by a

servant in his master's business, and so as to make thi

master liable, is the excessive or erroneous execution r.f a

lawful authority. To establish a right of action against

the master in such a case it must be .shown both tiiat the

servant intended to do on behalf of his master something

(/) Jieii/iier V. Mitrhdl (1877) 2

C. P. D. 357.

(g) IVinidutf! V. Jovifix (ISfi.i)

Ex. Ch. 3 H. \: C. 2.i(i. (i()2. 33

L. J. Ex. 297, 140 R. R. C31: diss.

Mellnr and Blackhurn .1.1., wlio

tliougiit that the coui-se of oiii-

ployment included ordinary carf

not to sot the sho<l on fire.

{!<) R. .^. Wriarlit, Kuiii. L

187»1, p. 47.
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of a kind which lio was in fact authorized to do. and that

tho act. it' doiio in a j>ro|ior manner, or under the circum-

stances erroneously supjiosed by the ^ervant to exist, wouhl

have been lawful.

Tho master is ciiarg^ahle only for acts of an authorized

class which in the particular instance an' wrongful by reason

of excess or mistake on the servant's part. For acts v.hich

ho has neither auiliorized in kind nor sanctioned in jiar-

ticular lie is not char<j-eahle [i .

^lost of the cases on this head Iiiive arisen out of '.uts

of railway servants on behalf of the companies. A porter

whose duty is. union;^- other thin<;fs. to see that passeng'ers

do not get into wrong trains or carriages but not to remove

them from a wrong carriage) a,jks a passenger who has just

taken his seat where he is going. Tiie passenger answers.

" To Macclestield." The |)orter. thinking the passenger is

in tho wrong train, pulls him out; but the train was in fact

going to Maccleslield, and the passenger was right. On these

tacts a jury may well lind that the porter was acting within

his general authority so as to make tlie company liable (A).

Hen are both error and excess in the servant s action: error

in supposing facts tu exist which make it pro]ier to use his

authority (namely, that the passenger has got into the wrong

train : excess in the manner of i>xeeuting his authority,

even had th(> facts been as he suppos(>d. But they do not

exclude the mastt'rs liability.

" .V person who puts another in his plact' to do a class of

acts in his absence necessarily leaves him to determine,

according to the circuin^tanees that arise, when an act of

(•) For a recent illustration, see (k) Iiai,ley v. Manchester, Slit^i-

9

O

Detiaby and Cadehtj Main Col-

lieries V. Yorkshire Mii'cra' Asdo-

ciaiion [1906 j A. C. 384, 75 L. J.

K. B. 961.

field, and Liiicoltifi/iir/! It. Co

(1872-3; L. R. 7 C. P. 41.D. 4l

L. J. C. P. 278. in Ex. Oil. 8 C. P.

148. 42 L. J. C. P. 78.

ri

i -.
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tliiit elat-.s is ti) hf iloin'. and tru>t> liiiii tor tiio niamuT in

which it is done; and <<)ns((jU('iitly he is held aiiswcruldf

for I hi' wrong of the | erson so intrustt'd cither in the manniT

of doin<r sutli ail net. or in doiny suih aJi act under eireum-

-tanii's in wliirli it ought not to havt' heen done; provided

that wliat was done was done, not from any eapri^c of thr

-crvant, hut in tlie oourse of tlie eni|)h>ytnoni: "
{!].

Seifnioiir \ . '(inrinrnod (m') is another ilhistratixe ease of

this chiss. The guard of an omnibus removed a passenger

whom lie thought it proper to remove as being drunken and

offensive to theotlier i)assengers. and in so doing used cxces-

sivp vioh'nce. Even if ho were altogether inlstalcen as "to

the condnet and condition of the passenger thus removed^

the owner of the onmihus was answerable. " The master,

bv giving the guard authorit}' to remove offensive pasaengers,

necessarily gave him authority to determine whether any

passenger had misconducted himself."

Another kind of case under this head is where a servant

takes on himself to arrest a supposed offender on his eni-

jdoyer's behalf. Here it must be shown both that the arrest

would have heen justified if the offence liad really been com-

mitted by the party arrested, and that to mak such iiu

arrest was within the employment of the servant wlio madi'

it. As to the latter point, however, " where there is a neces-

sity to have a person on the spot to act on an emevg'cncn ,

and to determine whether certain things shall or shall not

he done, the fact that there is a person on the spot who is

acting as if he liad express authority is prima facie evidener

that he had authority " (w). Railway companies have ai

-

eordingly been held liable for wrongful arrests made by their

il) Per Willos J.. JlxiJ':!/ v. Kx. 189, 327, 123 R. R. 5€3, .5<i^,

Maiic/igsfer, S/ifffiet't, a^ir/ FAncnUi- Kx. Ch. (1801).

hire n. f'o., J.. l\. 7 C. i\ at ;';.) BluL-kburn J., Moore v.

p. 420. l/ehop. li. Co. (1872) L. R. 8

(m) 7 H. A: N. 355, 30 L. J. Q. B. 3<j, 39, 42 L. J. Q. B. 23.
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inspectors or other otHciTs as for uttcmptod frauds on th

company punishable under statutes or authorized bvo-Iaws.

and the like (o).

But the master is not answerable if the servaJit talio on

himself, though in gooil faith and meai iig to further the

master's interest, that which the master has no riglit to do

even if the facts were as tljc servant tliinks them to Ic :

as where a station-master arrested a passenger for refu^iiiir

to pay for tho carriage of a horse, a Jiing outside the com-

pany's powers (p). The same rule holds if the particulaj

senant's act Is plainly beyond his authority, as where th'-

oiliccr in cliarge of a railway station arrests a man on su>-

picicn of stealing the company's goods, n act which i-

not part of the company's general business (q). In a t^isi

not clear on the face of it, as where a bunk manager com-

mences a prosecution, which turns out to be groundless, for

a supposed theft of the bank's proi)erty—a matter nut within

tlio ordinary routine of banking business, but whicli might

in the particular case be within tlie manager's autliority

—

the extent of the servant 's authority is a question of fact (/• .

Much must depend on the nature of the matter in whicli tie

authority is given. Thus an agent intrusted wit!, geiioml

and ample powers for the management of a farm has been

held to be clearly outside the scope of his authority in enter-

ing on the adjacent owner's land on ilie other side of a

boundary ditch in order to cut underwood which was chok-

ing tho ditch and hindering the drainage from the farm

I
o

(o) lb., following Goif v. G. S.

n. Co (1861) 3 E. & E. «72. 30

L. J. Q. B. 148, 122 R. R. 889.

(p) Poulton V. Z. ^- S. W. li.

Co (18G7) L. R. 2 Q. 15. J34,

3o L. J. Q. B. 291; follow tsd,

OrmisiCi V. G. U\ R. Co. 11917]

1 K. B. 598,86 L. .1. K. B. 7j9.

(q) Eihrards v. /.. S, .V. if . 1;

Co. (1870) L. R. 5 C. P. 44.i, 39

L. J. C. P. 241; cp. Allen v. /.

# S. tr. J{. Co. (1870) L. R. 6

Q. B. 6.5, 40 L. J. Q. B. 55.

(/) Biiitl: of Artr Sirtt'h lyalc:

V. OwKlon (1879) (.1. C.) 4 App.

Ca. 270. 48 L. J. P. C. 25.
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If ho had tini).' soiuetliiii;;: on his riiiphniTs own hind whiili

was an actionahlo injury to udjacfnt land, tlio finployor

might have hcen liahlo. But it was tiiouirht uii\varr.iiiiahl(

to >av '
tliat an aj^ciit iiitrustod with niitliority to lie cxir-

cisiHl ovrr a pailicular piece of hmd has authority to eoniinit

a trespass on other land "
(«). More genorallA'. an authority

cannot ho iniplieil for aels not m-oessary to protect the em-

ployer's property, such as arresting a customer for a smj)-

poscd at.tcni|)t to pass had money {t).

d Lastly, a master may be liable even for wilfiii and

deliberate wrongs eommittcd by the servant, provided they

be done on the master's account ami for his purposes, and

{it would seem ' are such acts as might in some circumstances

be within the lawful courso of employment: and this, no less

than in ot'er cases, although the s^rvant's conduct is of a

kind actJially forbidden by thi^ masier. Sometimes it has

been said that a master is not liabU' for the " wilful and.

malicious" wrong of his servant. If "malicious ' means

'committed exclusively *"•• the servant's private ends," or

"'malice" means "private .^...c" (u), this is a correct state-

ment; otherwise it is contrary to modern authority. The

:n\\\ material question of intention is whether the servant

intended to art in the master's interest. That question, ii

w ill be obsei-ved, docs not arise in the distinct class of cases

we have already mentioned, where an agent, under cohjur

of a real authority to do similar acts in a due course of

business, fraudulently abuses that authority for his own

(») Tio'ingbroJ;e v. Siriudon

r.ocdl Board (1874) L. K. 9 C. V.

.-)75, 43 L. J. C. P. 375.

it) Ahrahams v. Dcikiii [1891]

i (I. i>. .JtO, 00 L. J. Q. B. 238,

C. A.; rfannoH v. lf>i'!er [1901]

1 Q. B. 390, 70 L. J. Q. B. 231.

(m) See per Blackburn J., 1 II. 4.5, C. A.

& C. 543, 130 R. R. 6.53. For an

e.xiiniple of a trespass for wliicli

the master was not liablt;, as being

contrary to orders and cominitt<^l

n-orciy for the servant's own eun-

venience, see Jnsei'i Rnud, T.d. v.

Craig [1919] 1 Ch. 1, 88 L. J. Ch.
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:jfiin .»\ Th<ic tlir <ri(iiinil of tlir priniipftl's liabilil\ is

th" nppiir. nt aiithoritv on wliifh ilw third p«>rson is entitled

to lely; whoreas in the easp imni( ili.itoly br-foiv us it is onlv

lim servant's misdinrt^'d zeal for tin- master's intcnst that

pp vents his aet from beintr a m^'relv (oUateral trespass (y .

In Limpm v. Lomlon Gmrral Omnihiix Compmi/ : .

till' difendant company's driver had obstruetod the plaintiff's

omnibus by pidlin? aeross tin- road in front of it, and eaus.vl

it to upset. He had printed inslrmtions not to nuo with or

obstniet other omnibuses. Martin P. direotrd the jury, in

"ffiif, that if the driv<>r acted in the way of his employment
and in the supposed interest of his employers as against a

rival ill lle'ir busini'ss, the employers were answerable for

his conduct, but tliev were not answerable if he acted only

for some purpose of his own: and this was approved bv the

Exchec|uer Chamber 'rt\ TIv driver "was employed not

only to drive the omnibus, but also to get as much money
as he could for his nuistoi nd to do it in rivalry with other

omnibuses on the road, l.ie act of driving- as he did is not

inconsistent with his employment, when explained by his

desire to gctb<^foro the other omnibus." As to the company's

instructions, "the law is not so futih^ as to allow a master,

hy giving secret instr^ictions to his s(n-vant. to discharge

himself from liability " (6\ The fact that the wrongful

o

23

(x) p. TC), ahovo.

(>/) Sec tho unsiiccpssful arprii-

inent for tho plaintifts in British

Muliml Bniihinrj Cc. v. Charn-

wnnd Forest H. Co. (1887) IS Ch.

Div. 714, which now .seema to have
been corrcci;.

(':} 1 H. & C. o2<5, 32 L. J.

Ex. U, 130 K. K. 641 (1862;.

This and Setimnur v. Greenwo id

p. 92, above) overrule anything

to the contr.iry in 31'Mamis v.

rrickett, 1 Ea.«t. 106, .5 R. R. 518.

More it miirht have bcon necwwary
or proper to pull anroM the road
on some emerg^nov . say to avoid
u collisioii or clear the road for a
fire-engine.

(n) Williams, Ci-onipton, Willes,

levies Blackburn .T.T.. diss.

Wightnian J.

(i) Willes J., 1 H. k C. at

p. 539.
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act i.>i ( rimiiiiillv |)Uiii>Iiiil'l . if it ln' s*". iiiaki > im ilitfH'Ih-

to till' iiiastir's liability e .

That an t iiipldvi r i> liaM.' i'or ii\iw\> of lii^ > ivaiii com

iiiittcil willidut authority, but in the ruursc of lh<' -orvii'

and in appan-nt furthi'i-aiicc of tho cmjjlovci's piirpns.'s, wa>

t>iabli>hnl wiMi inoiv (liffiiulty; for it »c<'nitiJ harsh to ini

puti" ilcccit to a man pcr>unally innocont of it, or as in th

decisive casi's to a corporation, which, not b<'iiii.'' a natura'

person, is incapable of personal wronfr-doing (d). I'>iit wIk i

it was fully realized thai in all thew cases tln' nia^tei -

liability is iniposi^il by the policy of the law without vv^nv<\

to personal default on his part, so that his expn'ss conitnari.!

or privity ncvd not be shown, it was a i.ccessary (oiisecpieiKi

that fraud should bi- on the same footing as any otii i

wrong ir . So the matter is handled in our loading autlin

rity, the judgment of the Exche(jm'r Chiiniber delivered l>v

Willes .1. in Barwkk v. Enylixh Joint Stock Bank.

" With resptTt to the question, whether a principal i>

answerable for the act of his agent in the course of hi-

master's business, and for his master's b^'ncfit, no seiisllil.

distinction can be drawn between the ease of fraud and th.

case of any other wrong" (/).

(<•) Di/er V. MundiKi riPq.-,| 1

Q. B. 742,64 L. J. Q. B. 448, C. A.

((0 This parti, iilar difficulty is

faihiciou.-'. It is in tnitli iioiHii-r

more nor less easy to tliini; m a

corporatioi. as det'oiviiitf (or lioine;

dcciivtHi) tluui as having a con-

senting mind. In no caw can «

corporation l>e invPst<Kl with <itli(r

rights or duties except throiitrh

ntitnral perrons who are its a','onts.

As to tho necesaity once suppos^nl

to exist for a servant of a cor-

poration having an authority under

seal, see Smith v. riiimiii<jl>p»: Gas

f'o. (1834) 1 A. i E. 52»'.. >. I.. •(

K. B. 165, 40 R. K. 3>S.

(e) Even if the fraud iinlii.i-'

a forjrcry: Sh„,r v. P", i I'lu'.,.

(;.,bi Muini'j Co. ((1881) i:5 <i. l;

D. 103, 53 L. J. Q. B- 3lii); liut

qu. whether in that case the ad

was of an authorized classs at .ill

Jtiihen v. Gienf FinfjoU Coi:^"!--

,h,lm [imxil A. C. 439, 75 L. )

K. 1$. 813.

(;; (XVAi't) L. R. 2 i-;x. ai

p. 266. As to the words " t'<,r lii-

mast<'r's lienefit," see p. "<!, aliuv

If the decision of the C. A. hi
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This has hmi moiv than oiur tnllv appn.vnl in lit.' I'nv\
Council (if ,

uiul may now b*' U»k<n. notwithstanding (, iiain

apfxaiancs of conilict (h;, to Iiuvl- thv approval of thr lions,-

of Lords also(/). What has b<xn said to tht- .ontiarv wa^
rith.-r I'xtra -judicial, as going Ix'vond the ratio di.uinnli of
till- House, or is to bo acoopteil as limited to the particular
case where a member of an incorporated coni|.an\ . not lia\ in-.'

ceased to bo a member, seeks to charge the .ompain with
the fraud of its directors or other agents in inducing hiu,

to join it (A").

An ttsso<'iation which is not incoiporated. but is a iiuusi-

corporate holder of property through trustee>. is liable lor

lhi> wrongs done by its servants in the course of their <'ni-

ploymmt; such liability can be cnfoicxxl in a representative

action, and the funds can be reached by making the trustees

Bnlixli Miitdifl linukimj Co. v.

Chnr.ni-nii.i Forest li. On. C1887)
18 Q. B. Div. 71 1, ->t! L. J. (i. J{.

449, ciiii now 1)0 •upportrd, if miiit

be oil the n'ound MiififosU'd by
Iloweii \j. .1. that tli(> fniudulenfc

sotTCtary's apparent autlioiity wum
ullin virex.

C'/) Mtirl.uii V. Coiiiniercinl liaiit;

of Neil- IS,'i)is,rirk (187 1') L. U.

5 P. r, 41>, 43 I^. J. P. O. 31;
Swi.v\. F:„,.rh (1877) 3 App. Ca.
Km. 47 L. J. V. C. 18; Cili-n,,..'

I.iic A.->r,'. Co. V. /;,,/)/•;, |l(tf)4|

A. V. 423, 73 I.. J. P. C. 102.

(/,) ./</-/,>• V. Jl'nteiii IS'f ,1- of
ficnlhnid (18<i7) L. R. 1 Sc. ,t 1).

14,5, diotii at pp. 158, 166, 167.

(/) KoiihUifdilh V. Cil'i of

(Jlnnijow Hnnk (1880) i) App. Ca.

317.

'/ > Ih., Lord Sell'ornc at p. 326,

Lord Ilatherley at p. 331; Lord
Blaclibnrn's language at p. 339 is

nioreoautious, perliapi for the verv
reason that he wa^ a piiity to the
decision of ttiiii'irk \. llh'iliHh

Joiiil Sti,rl- l:„,il.. Shortly, the

shareholder is in this dlienuna:
while he is a niemU'r of the eoui-

pany, he is danuiitied by the allei;,,<l

deceit, if at all, solely in that he is

liable as a shareholder to coiiti-i-

bute to the euinpany's d<'bt.s: this

liability bointr of tlie oissenee of a
shareliolder's |)ositioii, elaiiiiin^

eoiniiensation from tiie eonipnnv
for it involve-i him in a new
liability to contribute to that eoni-

i>ons:ition it*elf, which is an alv-urd

cirenity. But if his liability as a
sliareholder ha.'i c^'ased, he is no
lon^-ei- damnified. Therefore resti-

tution only (by re.«eis.sion of his

contract), not compensation, is th«
sliarehoIdCT's renie<iy as afjainst tlio

coni|)any: tliouirh the fraudulent
agent remains per?onall'- Habh^.

i
O

I

f
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parties. A trade union, by reason of its peculiar statutory

position, could be sued in its registered name(Z). But the

Trade Disputes Aet, 1906, has expressly exempted trade

unions of both workmen and masters, and their officials,

from the operation of this rule (w) . It is not vithin a

text-writer".-, province to comment on the policy of the

statute (n) or on the reasons unconnected with the science

of law which led to its enactment without serious opposition

in either House of Parliament.

The leading ease of Mersey Docks Trustees v. Gihhs (o)

may also be referred to in this connexion, as illustrating

the general principles according to which liabilities are

imposed on corporations and public bodies.

There* is abundant authority in partnership law to show

that a lirm is answerable for fraudulent misappropriation

of funds, and the like, committed by one of the partners in

the course of the Urm's business and within the scope of his

usual authority, though no benefit be derived therefrom by

the other partners. But, agreeably to the principles above

stated, the linn is not liable if the transaction undertaken

by the defaulting partner is outside the course of partner-

(/") T,iff Vale R. Co. v. Ama'-

gamatal Son. of Roihcaj/ Servant

s

[1901 1 A. C. Vj6, 70 L. ^ B.

905; Gihliin v. National I. ci-s'

Union [100.3] 2 K. 15. COO, /. .. J.

K. U. 907.

(ni) " Ai\ action a^ain.st a trade

union, wiiothor of workmen or

musters, or against any niombers.

or officials tJieroof on boll.^lt of

Oieni.><lves and all other nioinbors

of tlie trade union in respect of

any t(;rtions act alli^ed to liavo

been committed by or on behalf

of the trade union, sliall not bo

cntortaiiiod by any Court."' ((>

Edw. 7, c. 47, 8. 4 (1).) AVlielher

there is any trade dispute or not:

Vdcher ^' Sons v. London >•<!•. <./

Compnui/ors [1912] 3 K. B. ."il7.

SI T-. .1. K. B. 1011, alVd. |li)l'i|

A. C. 107, 83 L. J. K. 15. 232.

(h) Seo a .severe criticism by

Farwell L. J. in Conira;/ v. J/Vo/c

[1908] 2 K. B. 811,78 L. .1. K. 1!.

14; but tlie House of I.rt)rdrt v as

able to put a more benignant con-

struction on tho Act in this <as«>,

woo [I90UJ A. C. oU«, To L. J.

K. B. 1025.

(o) L. U. 1 H. L. 93, 14,) U. It.

385 (18<il-C).
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ship business. Where, for (xample, one of a tirni of solicitors

receives mon^'V to be plarud in a .specified investment, the
firm must answer for his application of it, but not, as a rule,

if ho receives it with general instructions to invest it for the

client at his own discretion (p\ Again, the finn is not

liable if the facts show that exclusive crcxlit was given to

the actual wrong-doer (5). In all thesf cases the wrong is

evidently wilful. In all or most of them, however, it is at

the same time a breach of contract or trust. And it seems
to be on this ground that the firm is held liable even when
the defaulting partner, though professing to act on behalf

of the firm, misapplies funds or securities merely for his own
separate gain. The reasons given are not always free from
admixture of the Protean doctrine of " making representa-

tions good,"' which is no longer niaintaineJ anywhere (r).

3. There remains to be considered tiie modification of a

master's liability for the wrongful act, neglect, or default of

his servant when the prrson injured is himself in and about
the same master's s<n-vicc. It is a topic far from clear in

principle: the Employers' Liability Act, 1880, obscurely

indicated a sort of counter principle, and introduced a num-
k'r of minute and empirical exceptions, or rather limitations

of the exceptional rulo in question; while the Workmen's
Compensation Act, 1897, now enlarged and superseded by
th(' Act of 1900, took a wholly nev; departure as regards the

I
o

(p) Partnersliip Act, 1890, ss. 10

—12. Cp. I!l/ii^ V. IirOniln;i (1817)

2 Ph. 354, 71 11. 11. 213, ami

Cleather v. Ticlsdrn (1883) 24 Cli.

D. "31, with llariHnii v. Jo/ipsiii

(18.-)3) 2 H. & B. (il, 22 L. J. Q. H.

297, 95 R. K. 429.

(•7) Rx parte Eijre (1842) 1 Ph.

227, 6h R. R. 375. Seo moro illua-

tiiitions in my " Digest of the Law
<iF I'.irtiiership," 10th ed. pp. 49

—

52. A very peculiar case of this

chti^s is Mor.-<h v. Joseph [1S97] 1

(11. 213, <i(i L. .T. Oh. 128, C. A.
(I-

1
I have di«'us»cil it in Ap-

pendix I. to "Principles of
Contract," 8th ed. p. 752.

7(2)
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cases within it, but loft resort to other remedies, if anj,

optional, and the present Act still does not cover the same

ground as the Employers' Liability Act. The old rule, as

it stood before the Act of 1880, is that a master is not liable

to his servant for injury received i.rom any ordinary risk

of or incident to the service, including acts or defaults of

any other person employed in the same service. Our law-

can show no more curious instance of a rapid modern de-

velopment. The first evidence of any such rule is in Priest-

leif V. Fowler {h;, decided in 1837, which proceeds on the

theory (if on any definite theorv) that the muster " cannot

bo bound - o take more care of the servant than he may rea-

sonably >-.' expected to do of himself;" that a servant has

b^,^tter opportunities than his master of watching and con-

trolling the conduct of his fellow -servants; and thiit a con-

trary doctrine would lead to intolerable inconvenience, and

encourage servants to be negligent. According to this there

would be a sort of presumption that the si-rvant suffered to

some extent by want of diligence on his own part. But it

is needless to pursue this reasoning; for the liki' result wa:s

a few years afterwards arrived at by Chief Justice Shaw of

Massachusetts by another way, and in a judgment which is

the fountain-head of all the latter decisions [t^, and has been

judicially recognised in England as " the most complete ex-

position of what constitutes common employment " (j/ .

The accepted doctrine is to this effect. Strangers can hold

the niast(-r liable for the negligence of a servant about liis

busini'ss. But in the case where the person injured is liiiii-

self a .servant in the sani;> business lie is not in the same

(») 3 M. & W. 1, 49 U. K. 495. (I) Fnrnill v. Boston and

All tlie coi^e np.uilUv ilo.'i.lfl w.is Wnrrr.tler lt"!/rnnJ Crporalimi

that, a ma^er does not warrant to {mi) 4 Met. 49. 149 IC. U. 20i.

his servant the suflieicnpv and (ii) Sir Francis Jcuno in r/--

safety of a carriage in wi.icl. lu- relr^l \m3\ P. 320, 323.

Bends him out.
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position as a stranger. He has of his i're<> will entered into

the businei^s and made it his own. He cannot say to the

master, You shall so eonduet your business as not to injure

mo by want of due care and eaution therein. For ho has

agreed with the Jii" *<h' to servo in that business, and his

claims on the master depend on the contract of service. Why
should it be an implied term of that contract, xiA being an

express one, that the master shall indemnify him against

the negligence of a fellow-sei-vant, or any other current risk?

It is rather to be implied that he contracted with the risk

before his eyes, and that the dangers of the service, taken

all round, were considered in fixing the rate of payment.

This is, I believe, a fair summary of the reasoning which has

prevailed in the authorities. With its soundness we are not

here concerned. It was not only adopted by the House of

Lords for England, but forced by them upon the r<'lue'^"'nt

Courts of Scotland to make the jurisprudence of the two

countries uniform (x\ No such doctrine appears to exist

in the law of any other country in Europe. The following

is a clear judicial statement of it in its settled form: "A
servant, when he engagas to serve a master, undertakes, as

between himself and his master, to run all thi' ordinary risks

of the service, including the risk of negligence upon the part

of a fellow-servant when he is acting in the discharge of

his duty as servant of him who is the common maj^ter of

both"(yi.

I
d
3:

n See irUsoii V. Merri/ (1868)

L. It. 1 Sc. & D. 326.

(.«) Erie C J. in Tu,tti>->j v.

MulUind R. Co. (1866) L. 11. 1

f. V. at p. 296; Archil)ald J. used

very similar language in Lorell v.

Houeil (1S76; I V. P. I), at

p. 167, 45 L. J. C. P. 387. It.

makej no difference that tlie plain-

tiff is an infant, fur if he lias

discretion iiioiigli to agrco to tlio

expros.1 t<'rius of a cuntraet of

service lie c.uinot reinidiati- the

iniplioci ones any mure than an

adult: Yom . Uoffmnnn Manii-

farlurhirj Co. [1907] 2 K. 11. 646,

76 L. J. K. B. 993, C. A.; Cribb

V. Ki/iioch [19071 2 K. B. 548, 76

L. J. K. B. 948.
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The phrase "common employment" is frequent in this

class of cases. But it is misleading in that it suggests a
limitation of the rule to circumstances where the injured

servant had in fact some opportunity of observing and guard-
ing against the conduct of tho negligent one; a limitation

rejected by the Massachusetts Court in Farwell's case, where
an engine-driver was injured by the negligence of a switch-

man (pointsman as we say on English railways; in the same
company's service, #nd afterwards constantly rejected by the

English Courts.

" When the object to b»' accompii^ued is one and the same,

when the employers are tho same, and the several pcfrsons

employed derive their authority and their compensation from
the same source, it would be extremely difficult to distinguish

what constitutes one department and what a distinct depart-

ment of duty. It would vary with the circumstances of

every case. If it were made to depend upon tho nearness

or distance of tho persons from each other, the question

would immediately arise, how near or how distant musi

they bo to be in the same or different departments. In a

blacksmith's shop, persons working in the same buildiuy,

at different fires, may Ik; quite independent of each other,

though only a few feet di/itant. In a ropewalk several may
"be at work on the same piece of cordage, at tho same time,

at many hundred feet distant from each other, and beyond

tfie reach of sight or voi''e. and yet acting together.

" Besides, it appears to us that the argument rests upon

an assumed principle of responsibility which does not exist.

The master, in the case supposed, is not exempt from liability

because the servant has better means of providing for his

safety when he is employed in immudiuto connexion with

those frtiii whose negligence ho might suffer, but because

the implied contract of the master does not extend to in-
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demnify the servant against tho negligence of any one but
himself; and ho is not liable in tort, p- for tho negligenoe

of his scr\'ant, because the person suffering does not stand

towards him in tho relation of a stranger, but is one whose
rights are regulated by tract, express or implied "(-)•

So it has been said that "we must not over-retino, but
look at the common object, and not at the common immediate
object " (a). All persons engaged under the same employer
for the purposes of the same business, however different in

detail thoso purposes may bo, are fellow-sci-vants in u common
employment within the meaning of this rule: for example,

a carpenter doing work on the roof of an engine-shed and
porters moving an engine on a turntable (6), and a chorus-

singer in a theatre and the scene-shifters (c). " Where there

is one common general object, in attaining which a servant

is exposed to risk, he is not entitled to sue the master if he

is injured by tho negligence of another servant whilst

engaged in furthering tho same object" (d).

It makes no difference if the servant by whose negligence

another is injured is a foreman, manager, or other superior

in the same employment, whose orders the otiier was by the

terms of his service bound to obey. The foreman or manager
is only a servant having greater authority: foremen and
workmen, of whatever rank, and however authority and duty
may be distributed among them, are " all links in the same

(e) Shaw C. J., Farwell v.

BoHon, ifc. Corporation, 4 Met.

49, 149 R. R. 262. Some learned

French writers have adopted the

oontractual view, but witli directly

opposite results.

(o) Pollock C. B., Morgan v.

Valt of Nmth K. Co. (1865) Ex.
Ch. L. R. 1 Q. B. 149, 155, 35

L. J. Q. B. 23.

(!>) See lust note; and cp.

CoUrick V. ParttuJfie, Jones ijf Co.

[1909] 1 K. B. 530 [1910] A. C.

77, 78 L. J. K. B. 452, which
however ia better supported on the

broader ground tliat tho plaintiff,

as a gratuitous passenger, had
accepted the risk.

(c) Burr v. Theafre Royal,

Hr'iry Lane [1907] 1 K. B. 514,

76 L. J. K. B. 459, C. A.

id) Thesiger L. J., Charles v.

Tfujlor (,1878) 3 C. P. Div. 492,

498.

I
o

I

I
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chain
"

a; . So tho captain cmploy<>d by a shipowner is

a fellow-sen ant of the erow, and a sailor injured by the

captain's ne^digenee has no caus<^ of action against the

owner (/j. The master is bound, as b^^tween himself and

his servants, to exercise duo care in selecting proper and

competent persons for the work (whether as fellow-workmen

in the ordinary sense, or as superintendents or foremen^ and

to furnish suitable means and resources to accomplish the

work {(j), and to use reasonable care to keep the premisis

and appliances safe (ft).

(e) Feltham v. Engtond (1866)

L. R. 2 Q. B. 33, 36 L. J. Q. B.

14; Wilson v. Mernj (1868) L. E.

1 Sc. & D. 326: «*© per Lord

Ciiirns at p. 333, and per Lord

Colonsay at p. 345; cp. Burr v.

Lrury Lane, note Cc), above. The

French word coHahorntriir, which

does not mean " fellow-workman
'

at all, was at one time absurdly

introduced into these casee, it ift

beUeved by Lord Brougham, and

occurs as late as U'ihoii v. Merry.

Sec further Youii;/ v. Unffmaini

MaiKijactaring Co. [1907] 2 K. B.

646, 76 L. J. K. B. 993, C. A..,

where an obviou.-dy hasty nisi prius

ruling compelled the Court of

Appeal to restate the elements of

the whole doctrine.

(/) Ilellfiii V. rinkney S( Sons'

S.S. Co. [18921 1 (\. B. 58, 61

L. .1. (J. B. 179, I". A., ami. in

H. L. [1894] A. C. 222,63 \.. J.

Q. B. 419. Kven .>unce the Work-

raen',1 Compensation Act there have

been action-i under the common law

to which this rule renminH applic-

able: Crihh V. Kijiiorli |
1907

|
2

K. B. 548, 76 L. J. K. B. 948.

{^) Cole V. Be Trafford [1918]

2 k. B. 523, 535, 87 L. J. K. B.

1254, C. A., where authorities are

ooUe^ted ; the ca.se itself turned on

insufficiency of evidence. It has

been decided in. tlio Court of

Appeid that where a servant seeks

to hold his master liable for in-

jury caused by the dangerous con-

dition of a building where he is

employed, he must allege distinctly

both that the master knew of the

danger (or with reasonable caro

and reasonably diligent inspection

ought to have known, see Cole v.

Be Trnfford, above) and that he,

the servant, was ignorant of it:

Griffiths V. London and St. Katha-

rine Docks Co. (1884) 13 Q. B.

Div. 259, 53 L. J. Q. B. 504. But

this does not seem to exlton<>

l>eyond the case of applianct

originally sufficient falling out of

repair: Williams v. Uirminghnm

ISattem and Metal Co. [1899] 2

Q. 15." 338, 68 L. .1. Q.. B. 918,

C. A. Nor is the servant's know-

led>?c niiUerial where the cause of

action is in substance personal

negligence in supervision; there

nothing short of a contract to take

the risk will do: Hj.; Monnr/Ji'in

V. Modes [1920] 1 K. B. 487,

89 L. J. K. H 379, C. A.

Cp. Thomas v. Quarlcrmaine

^887) 18 Q. B. Div. 685, 56

(h) See next page.

'amm-r^
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Attoinpts liavo be4'U made to hold that the servants of

sub-contiactois for portions of a fjonoral undertaking wore

for this purpose fellow-sei-vants with the servants directly

employed by the principal eontractors, even without evidence

that the sub-contractors' work was under the direction or

control of the chief contractors. This artiiieial and unjust

extension of a highly artiiieial rule was fortunately stopped

by the House of Lords (j). A suggestion that a servant is

not liable to a fellow-seiTant for his own negligence in the

common employment has bcvn decisively rejected by tlic

same authority (fc).

The rul(> of common employment is not applicable as

against a person who is not working under contract, but

L. J. Q. B. 340 It may bo a

nice question how far a niaiiagiiig

foreman's knowledge of dofocts is

notice to tlio employer, see GaJ-

laqher v. Piper (1864) 16 C. 11.

n'. S. 669, 33 L. J. C l'- 329,

139 K. R. 657. The question of

per«)nul negligence is immaterial,

and the defence of common om-*

ployment inapplicalde, wlicre a

positive statutory duty prescrib-

ing condition-) of siifety has been

broken: Biillr.r v. Fifr Con' Co.

[1912J A. C. 149,81 L.J. P. C. 97.

(h) I/ord Cairns, as above: to

game effect I/ord AVeiislcydale,

Weriti." V. Miithiesoii (1861) 4

Macq. at p. 227: ".Ml that the

master is bound to do is to pro-

vide machinery fit and proi)er for

the work, and to take care to liave

it superintended by Irlmseli or his*

workmen in a fit ai.d proper

manner." In Skhpp v. r. C. 7?,

Co. (1853> 9 Ex. 223, 23 L. J. Ex.

23, 96 R. R. 679, it was said tliat

this duty does not extend to

having a sufficient number of ser-

vants for the work: sM qu. Tl-'r

decision was partly on the ground

that the plaintiff was in fact well

acquainted with tiio risk and had

never made any comi)laiiit. The

duty of giving special instruction

or warning about dangerous work

may be delegated to a eompet' i-t

])erson; Yoiairj's cntir, note (e),

aUive. Hut the general duty of

j)roviding proper plant, includ-

ing amendment of known defects,

cannot be delegated: Toronto

Pover Co. v. Paskuaii | 191oJ

.V. O. 734, 84 L. J. O. P. 148.

(() .fo/nmon v. Linihni/ [1891]

A. C. 371, 65 L. T. 97, overruling

ir:y;,eit V. Fox, 11 Ex. 832, 25

L. J. Ex. 188, 105 R. R. 822, «o

far as that case could be regarded

as laying down any rule of law.

Cp. Cameron v. Jiyglrom (J. C.)

[18931 A. O. 308, 62 L. J. P. C. 85,

p. 83, above.

(k) Lees v. Dunkerley Bros.

[1911] A 0. 5,80 L.J. K. B. 135.

I
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is compellable by law to obey the so-called employer's

directions (l).

Moreover, a stranger who gives his help without reward

to a man's servants engaged in any work is hold to put

himself, as regards the master's liability towards liini, in

the same position as if he were a servant. Having of lii.s

free will (though not under a contract of service) exposed

himself to the ordinary risks of the work and made himself

a partaker in them, he is not entitled to h' indemniliwi

against them by the master any more than if ho were in

his regular employment (m). This is really a branch of

the doctrine " volenti non lit iniuria,'' discussed below undir

the title of General Exceptions.

On the other hand, a master who takes an active part in

his own work is not only himself liable to a servant injured

by his negligence, but if he has partners iii the business,

makes thorn liable also. For he is the agent of the linn, but

not a servant (?/): the partners are generally answerablo

for his conduct, yot cannot say he was a fellow-servant of

the injured man.

Such were the results arrived at by a number of modem
authorities, which it seems useless to cite in more detail:

the rule, though not abrogated, being greatly limited in

application by statute. The Employers' Liability Act, 1880

(43 & 44 Vict. c. 42), is on the face of it experimental. It

was temporary, being enacted only for seven years and the

next session of Parliament, and since continued from time

to time; it is confined in its operation to certain epecilied

(0 Tozeland v. WrsI Ham
Union [19(H5] 1 K. B. 538, 75 L. J.

K. B. 353.

Oh) Potior V. Founder (ISGH

ing De,j^ v. Midland R. Co. (1857)

1 II. &'n. 773, 26 L. J. Ex. 174,

108 U. R. 116.

(h) A^h'.i'orth y Slamvi.r (1861)

Ex. Oh. 1 B. & S. 800, 31 L. J,. 3 E. & E. 701, 30 i^. J. Q. B. 183.

Q. B. 30; 124 B. R. 755, approv- 122 R. R; 906.
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causes of injury; and only tiriuin khuh of servants are

entitled to the benelit of it, ajid then upon restn'ctive con-

ditions as to notice of action, mode of trial, and amount
of compensation, wliieh are unknown to tlie common law,

and with a special period of limitation. The ellect is that

a " workman " within the meaning of the Act is put as

against his employer in approximately the same position

as an outsider as regards the safe iind lit condition of the

material instruments, lixed or movable, of the master"?, busi-

ness. Pic is also entitled to compensation for harm incurred

through the negligence of another servant exercising super-

intendence, or bj the ellect of specilic orders or rules issued

by the master or some one representing him; and there is

a special wider provision for the benelit of railway ser-

vants, which virtually abolishes the master's immunity as

to railway accidents in the ordinary sense of that term.

So far as the Act has any principle, it is that of holding *he

employer answerable for the conduct of those who are in

delegated authority under him. It is noticoai)le that almost

all the litigation upon the Act has been caused either by its

minute provisions as to notice of action, or by desperate

attempts to evade those parts of its language which are plain

or- - -ommon sense. The extended scope of the Work-
mci-'s Compensation Act has not wholly supj)lanted resort

to it The text, and references to the decisions, will bo
found in the Appendix (Note B).

So far as the Act of 1880 goes, wo have, in a matter of

general public importance and 'affecting large classes of per-

sons who are neither learned in the law nor well able to

procure learned advice, the followLug singularly v.t'ly.-'^ ^

and clumsy state of thinjgs.

First, there is a general rule of a master's I' bili. fr.r

his servants (itself in some seinse an exce^'iond i-'^^e ta

begin with).

1
o
3!
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Secondly, the .nmunity of tiic iiiaster where the person

injureil is also his servant.

Thirdly, in the words of tii>' inar^'inul notes of the Em-

ployers' Liability Act, " aincndnK'iit of law ' by a scries

of elaborate execptions to that iinnmnity.

Fourthly, " execptions to amendment of law " by pro-

\."8oes which are mostly but not wholly rc-statemenls of

the eommon law.

Fifthly, minute and vexatious regulations as to procedure

in the cases within the lirat st>t of exceptions (o).

The Workmen's Compensation Aet. 1897, now super-

seded by the Aet of 1!>00. iiitrodue^'d a wholly new prin-

ciple (p^:. which is really in ihe direction of compuLsoiy

insurance, though the jirimary liability is on the employer,

and lie is left to insure or not a: he thinks iit. The applica-

tion of this principle, at first limited to the employments

expressly mentioned, and extended to agricult-iral labourers

!• \s to (he question of policy,

i<e« • very full information and

d <-(ion the rvidcnco tikcn by

( ' Select Oomniitti>c8 of the

House of Commons in 1876 and

1877 (Pari. Papers, H. O. 1876,

372: 1877, 28.5). .Vnd see the final

report of the Labour Commission,

1894, Part II. Appendix V.

CMemoTandiim on Evidence re-

lating; to Kniployers' I,iabiiity).

A.S to foreign legislation resembling

the Employers' Liability Act or the

Workmen's Compensation Act, see

Pari. Papers, 1905, Cd. 24.58.

(p) The duty created is " a

newly imposed statutory duty, a

duty wtiich is wholly independent

of any wrong-doing by the party

to be charged, but is made by

statute part of every contract of

employment to which the Anc

appliw." Per Farwell L. J.,

Dnrliiigtoit v. Roscoe S; Sofn)

[1907] 1 K. B. 219, 230, 76 L. .7.

K. B. 371. In practice tJie real

defendant is almost always an in-

surance companj'. From the point

of view of a legislator desirous (pI'

reducing litigation, there are Loth

advanta<;e4 and disadvantages alont

this. Claims may be disputed

whicli a just employer would per-

haps have allowed, but certainty

in the interpretation ot the law

will be (sooner attained, or nni,'lit

bo if the iividify of practitioner-^

for a ;4liow of authority did rmt

choke the reports with. c;(«es r'ollv

deciding nothing whatever of

Lfpncra'. application.
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by an Act of 1900, also supcrsifltxl, now coxcrs all ton-

tracts of service e.vcrpt in (••cituin exeeptiHl casf^s.

The reported decisions turn wholly on the provisions of

tho Acts and the rules made undrr them, and throw no light

on any principle of the law of torts, tiiO right to compensa-

tion hcing found(>d on accident simply, not on neglig(>tioe

or any other actionabh^ wrong; a large and increasing pro-

portion of thoni are on minute questions of fact bJid

evidence. Moreover, nothing short of a full account of

dwisions of this kind is of any pradicjil use, and for such un

account there is no room in a work like the present. For

these reasons the reader is referred for detailed informa-

tion to the special annotated editions of the Acta (5).

(q) Sec Parsons on tlie Work-
men's Coni{>cnsatjon Act, 3th ed.

1914; Duwbarn on Eti'ployers"

Liability (with notfti on C anaiiiun

law bj' A. C. Forster Boulton),

4tli od. (much enlarged) 1911:

liueffg on Employers' Liability and

WorkmiMi'.-i Compensation, 8th ed.

1910; Knowlei on Compensation

for Injuries to Workmen (on the

Act of 1906), 3rd ed. 1913; Willis,

Workmen's Cumpcn.sation Act,

1906, 18th ed. 1919; Chartros,

.Fudii'ial Interprotatioas of the Law
roluting to Workmen's Compensa-

tion, 1915. Many of the tonnor

dptisions are on questions which

<'an no longer arise undor the en-

hirge;l and itimplitied provisions of

19(J6; but many of them remain

applieable or instructive.

I
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CHAPTER IV.

GKXKRAL EXCKPTIONS.

f.

:fs£'

We have cousidorod tho "general principles of liability for

civil wrongs. It iiow becomes needful to consider tin-

general exceptions tiO whicb iheso principles are subject, or ui

other words the rules of immunity which limit tiie rules

of liability. There are various conditions which, wlnn

present, will previ nt !i!i act from being wrongful which in

their absence would be a wrong. Under such conditions

the act is said to be justilietl or xcused. And when an act

is said in general terms to be wron^'tul, it is assumed that

no such qualifying condition exists. It is on actionable

wrong, generally speaking, to lay hands on a man in the

•way of force or rrstrnint. ikit it is the right of every

man to defend himself against unlawful force, -and it is

tho duty of officers of justice to aj)ply force and restraint

in various degrees, from simple arrest to tho infliction of

death itself, in execud m of 'he process and sentences of tho

law. Here the harm done, and wilfully done, is justitied.

There are im idents, again, in every football match wliich

an un-Mstructed observer might easily take for a confused

light of savages, and grave hurt sometimes ensues to one or

more of llu- players. Yet. so Ion? as the plav is fairly coii-

duetiKl u( cording to the ruh'S agreed upon, there is no wronir

and no cause of action. For the players have joined in

the game of their own free will, and accepted its risks. Not

that a man is bound U) play football or any other rough game,

but if he does he m.sst abide its ordinary chances. Heiv

%-:'
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the haiin doiu', if n«>l justilied \_tor, tliouLrli in >i tn.itintT

uiiiivoidiiblf, it WHS not ill a legal M-n.««« iicci'ss.irv;, is iiivn-

(lieleHs exciisi-d (a). Again, dcfam fioii is a wrong; hut

there ar.« eirtain oecasi'ins on which a man may witli im-

punity make and puhlish untrue statements to the prejudice

of another. Again, " sio utero tuo uL aliemim non laidas
"

is said to bo a precept of law; yet there aiv divers (liings

a man may fre ly do for his own ends, though h(! -weU

knows that his neighbour Avill in some way bo the worse

for them.

Some of the principles by whieli liability is excluded are

applicable indillerently to all or most kinds of injin \ , wliile

others an conlincd to some one species. T! rule as to

"privileged communications" belongs only ; lie hxw of

libel and slangier, and must be dealt with und that par-

ticular brancli of tho subject. So the rule as to "»ontribu-

tory negligence " qualifies liability Tor negligence, and nin

bo understood only in connection with the special rules

determining such liability. Exceptions like those of con-

sent and inevitable accident, on the other hand, are )f such

wide application that thej' cannot be conveni( nllv deult with

under any one special head. This cla.ss is a[itly denoted

in the Indian Penal Cod" (lor tho same or siniliar prin-

ciples apply to the law of criminal liability) by the name
of Geneial Exceptions. And these are the exeeptions which

now concern us. TI).' lollowing .sei lu to be tlu .!' chief cate-

frories. An action is within certain limits not maintainable

in respect of the acts of political power called '' acts of

state," nor of judicial acts. Executive acts of lawful autho-

I
o

do Ju-stification seems to !)•• tlie cu.<e, when it is but an accident:

jMOper woid wlien tlio liarni mf- but 1 do not know that the precise

fe-e-t !< inseparably- incid--nt to t!i<? JI^^tinLiiuii is always po5,sibIf to

Iierformance of a lof,^! duty or tho observe, or that anything- turns

exercise of a common right; ex- on it.
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rity form another similar class. Then a class of acts has to

be considered which may be called quusi-judicial, and which,

also within limits, are protected. Also tiiere are various

cases in which uuqualilied or qualitiod immunity is conferred

upon private persons exerciaing an authority or [mwer

specially conferred by law. We may regard all thcee as cases

of privilege in respect of the person or the occasion. After

these come exceptions which arc more an affair of common

right: inevitable accident, harm inevitably incident to tin-

ordinary exercise of rights, harm suffered by consent or under

conditions amountinn: to acce[)tance of the risk, and harm

inflicted in sf>lf-defence or (in some cases) otherwise by

necessity. These grounds of exemption from civil liability

for wrongs have fo be severally examined and defined. And

first of " Acts of State."

l.—Acts of State.

It is by no means easy to say what an act of state is

though the term is not of unfretjuent occurrence. On the

whole, it appears to signify— (1) An act done or adopted

by the j)rince or rulers of a foreign independent vState in

their political and sovereign capacity, and within the limits

of their d-e factp political sovereignty; (2) more particuhirly

(in the words of Sir James Stephen) (/>).
" an act injurious

to the person or to the prop(>rty of some person who is not

at the time of that act a subject (c) of [his] Majcety;

which act is done by any re{)resen(utive of [his; Majesty's

(b) History of the Criminal time of peace, and not «'ajtily in

Law, ii. til. time of war, for it nccms tliat an

(c) Tliis incliides aliens living in alien enemy r«4id<'nt lioro witli

" temporary allcgiunce " unJer tin- lieencu is under tlio saune j)rot(«-

protectioik of EnglisJi law: there- tion: /'orter v. Fn-ii(lenlteri), iV''.

fore an act of .state in this .;on3c
1 1913 J

1 K. B. 857, 84 L. J. K. B.

cannot take place in England in lUOl, U. A.
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authority, civil or military, and is pith-r previously saiie-

tionod, or sul.scquoiilly ratilird bv 1,1^; Majr.sty "
(such

sanction or ratilitation boin-, of course, fxprrissed in tlio

proper iiianntT through lopoiisiblo ministers^.

Our courts of justice profess thomsolvos not .ompetent
to discuss ads of thoM" kinds for reasons tl-.Ms expressed
by the .Judicial Committee of the pnw Council:—" The
tratisactions of independent States hetwei'u eadi other "

(ajiu
with subjects of otiier States) "are governed by other laws
than lliose w'liich muTiieipal courts administer; sMch courts
have neither tlie means of deciding- wliat is right, nor the
power of enforcing any dccisioti which tiiey may make "

{d .

A series of decisions of tlie Indian Supreme Court.s and
tho Privy Council have applied lliis rule to the dealings of
tlio East India Company with native States and with the
property of native princes (c). In those cases the line be-
t-veen public and [)rivato properly, between acts of regular
administration and acts of wir or of annexation, is not
always easy to draw. Most of them turn on acts of political

amicxation. Persons who by such an act become British
subjwts do not thereby become entitled to complain in muni-
cipal courts derivingtheir authority from the British Gov(>ni-
nient of the act of annexation itself or anytlilng incident fo

It. In such a case the only remedy is by pi-tition of right
to tho Crown. And the eflect is tho .same if the act" is

(<l) Stf-rffnr;/ of State hi Couii-

'it of hidia V. h'(t)iirir/i(u: liotfe

Sahaha (18.')9) 13 Moo. V. (,\ 22,

7.">, 132 K. n. 7; S„I,i,„a„ v. Sec.

of Stale, S;c. [19lHi| 1 K. B. 613,

75 L. J. K. «. 418, C. A.

(e) See l)o.ts v. Secrelortj of

State for India in Council (1875')

L. K. 19 Eq. 509, and the ciwos

last cited. Cool- v. S,„ir/ff [189!)
j

A. O. 572, 68 L. J. I'.'c. Ill,

l)rofft*,ms to belong ta tlio aaiwt
cla.ss, liiit it is by no means easy
fo ii'ulerstand ritlirr thp r«il

nature of tlio facts oi- tlio ratio

dc-idcndi of the Judicial Com-
mittee. Six' r^. Q. 1{. x\i. I.

8

I
o

V4,

I
I
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originally an oxccss of iiuthority, but is afterwards ratifipfl

by the Crown.

" Thn leading case on this subject is Bitron v. Dcnmnn f).

This was an actiou against Captain Denman, a eai)tain in

the navy, for burning certain barracoons on the West Coast

of Africa, and releasing the slaves contained in them. His

conduct in so doing was approved by a letter written by Mr.

Stephen, then Under Secretary of State for the Colonies,

by the direction of Lord John Russell, then Secretary of

State. It was held that the owner of the slaves [a Spanish

subject] could recover no daniag(>s for his loss, as the effect

of the ratification of Captain Dennian's act was to convert

what he had done into an act of state, for which no action

would lie."

So far Sir James Stephen, in liis History of the Criminal

Law (fj). It is onlj^ necessary to add, as he did on the next

page, that " as between the sovereign and his subjects there

can be no such thing as an act of state. Courts of law are

established for the express purpose of limiting public autho-

ritv in its conduct towards individuals. If one British

subject puts another to death or d<\stroy8 his property by

the express command of the King, that command is no pro-

tection to the person who executes it unless it is in itself

lawful, and it is the duty of the proper courts of justice to

determine whether it is lawful or not": as, for example,

when the Court of King's Bench d<'cidcd that a Secretary of

State had no power to issue general warrants to search for

and seize papers and the like (fe' . The head of a department

of State, howevi , cannot bo presumed to authorize wrongs

coniniitted l>y subordinate officers under colour of oificinl

dntv; and he will not be liable for such acts without pronf

(/) aSi") 2 Ex. 167, 76 R. E. (h) lirfi-T; v. Cci,rlt,fflof>, 19 St.

5.54. Tr. 1043.

(p) Vol. ii. p. 64.
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that h,. has in fa,l aiithoiizo.l thmi. An action aijainst th<.

Lords of ,li,. Admiralty for allosred trospns.s by two marines
and a civil .'nrrincpr, no specific act or autliority of the de-
fmdants bcino: shown, has btx^n held to be misconceived (i).

Another question which has boon raised in the colonies
and Ireland, but which by its nature cannot come before an
English court for direct decision, is how far an action is

maintainable against an officer in the nature of a viceroy
during his term of office, and in the local courts of the
territory in which he represents the Crown. It has been
hrld by tho Judicial Committ(M« that the Lieutenant-
Governor of a colony is not exempt from suit in tho courts
of that colony for a debt or other merelv private cause of
action (k': and by the Irish courts, on the other hand, that
the Lord-Lieutenant is exempt from being sued in Ireland
for an aet done in his official or "politic ' capacity (r.

An alien not already admitted to the enjoyment of civil

rights in England (or any British possi^sionV seems to have
no remedy in our law if prevented by the local executive
authority from entering British territory (m\ It seems
doubtful whether admission to temporary allegiance in one

(i) Ha!eifih v. Cmx-ho, |1898] 1

C'h. 73, 67 L. J. Ch. .59; followed

Bnhihri'frit' v. {'nKtii^nstrr-Griirrnl

[i9(m; 1 K. H. 17.:, 75 l. j. k. is.

36<), and sec p. 85, above, for

the additional reason there priven.

f/) lliJ/ V. nifjoe (1841) 3

AFon. P. C. Ki.i, ,50 R. R. {•,«;

di'-^oiiHnjr frmi I^rd ^iansfipld's

dictum ill Mosfi/i, \. F'/oi'/irx,

< iiwp. 172, that "liM'ally during
hi< ffovernnient no chi/ or rn'ini-

iint rir/inii will lie .apainst him;"
tiiuUtfii i( may he that iie is privi-

leirod from personal arrest whore
arrest would, by the local law, be

part of tho ordinary process.

(/) r.it/,1^ V. ll'oilcnoiine. 17 Ir.
t"- 1^. R (!18; SiiUh-a), v.

Spen.-er, Ir. R. 6 C. L. 173, fo}.

lowing' Tn,„I,, V. U'eofmorrliiH/l, 27
St. Tr. 124fi. Tlia^o eauo^ po very
fa;, for the Lord-Lioiitenant -waa
not even calletl on to phad liis

privilege, hut tho Court rtayod pro-
ccidin)r-i n'Tuinst him on motion.
As to the effect of a local Act of
indemnity, -ee r/u//i/).i y. Pyre
LSTO) Kx. Ch. L. R. OQ. U. 1.

<w) M„.tf,r„re V. Chung Tecong
To,, [1891] A. C. 272, 60 L. J.
P. C. 28.

I
o

I

I
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part of tho Britisii Knipii" would confci' any right to 1>-

admittod to another part.

There is another quite distinct point of jurisdietion in

connexion with which the term "act of state" is used. A

sovereign prince or other person representing an independent

power is not liable to be sued in the courts of this country

for acts done in a sovereign capacity: and this wen if in

some other capacity he is a British subject, as was the case

with the King of Hanover, who remained an English pe(n-

after the personal union b<'tween the Crowns of England and

Hanover was dissolved 'H . This rule is inehidid in a wider

one which not only extends beyond the subject of this work,

but belongs to international as much as to municipal law.

It has been thus expressed bv the Court of Appeal: "As u.

consiquenec of the absolute independence of every sovereign

authority, and of the international comity which induces

every sovoreign state to respect the independence and dignity

of every other sovereign state, each and every one declines

to exercise, by means of its Courts, any of its territorial

jurisdiction over the person of any sovereign or ambassador

of any other state, or over the public property of anv state

which is destined to public use, or over the property of any

ambassador (o\ though such sovereign, ambassador, or pro-

p<^rty be within its territory, and th<'refore, but for tln'

common agreement, subject to its jurisdiction " (p).

If we may generaliz<^ from the doctrine of our own courts,

the result se<?ms to be that an ait done by the authority.

(,0 ^«'i» of nniimvick v. Kinr/ seem ho could not got tl

of llauover (1843-4), C Roa\ . 1.

57, 63 K. R. 1, 8; affirmed in the

House of I-Kjrda, 2 II. L. C. 1, 81

R. R. 1.

(o) Wliat if cattle belongins^ to

a foreiprn .imlia.-s.idor were dis-

trained damage feasant? It would

back without submitting to tli.

jurisdiction.

(/>) The Parlement lie'ge (issii

5 P. D. 197, 214. Cp. Migheli \

Sultir, of Jchore [1894] 1 Q !:

149, 63 L. J. Q. B. 593, C. A.
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previous or subsequent, of tho government of a sovereign

state in the exercise of de fo'to sovereignly q, is not exa-

minable at all in the courts of justice of anv other state. So
far forth as it affects persons not subject to the government
in question, it is not examinable in the ordinary courts of
that state itself. If and so far as it alfeets a subject of the
same state, it may he, and in England it is, examinable by
the courts in their ordinary jurisdiction. In most Con-
tinental countries, however, if not in all, the remedy for

surh acts must be sought before a >p<.cial tribunal (in France
the Conscil d'Etat: the preliminary question whether the

ordinary court or the Conseil d'Etat has jurisdiction is de-

cided by the Tribunal dcs Conflits, a p<'euliar and composite
court r

2. —Judicial Acli.

Next as to judicial acts. The rule is that " no action will

lie against a judge for any acts done or words spoken in his

judicial capacity in a court of justice "
(.«). And the ex-

emption is not eonlined to judges of superior courts; it

includes, for example, magistrates sitting judicially (t). It

i
o

(q) I have not met with a

tiiict statement of this quulih

tion in existing authoritios, but it

i< eviaently asBumod by them, and
is necessary for the picsowation

of every state's sovereign rights

witliin its own jurisdiction. Plainly

the command of a foreign govorn-

nient would be no answer to an
action for trespass to land, or for

the arrest of an alleged offender

against a foreign law, witliin the

l)ody of an Englieih county.

(>) Law of May 2 J, 1872: as

to the tribunal, see Dicey, Law of

the Constitution, 8th ed. note xi.

p. 555. IJut the principle is

ancient, and the old law is still

litod on various points.

('«) Scott V. Stangfteld (1868)
L. II. 3 Ex. 220, 37 L. J. Ex. 155,

which sums up the effect of many
previous decisions. The authorities

were reviewed and confirmed by
the G. A. in Anderson v. Gorrie

[1895] 1 (J. B. 668, 71 L. T. 382.

(t) Lnw V. I.lewnlltin [IflOfi] 1

K. H. 487, 75 L. ,T. K. B. 320,
C. A.
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is found( (1 on the necossity of judges being' independent in

the exeicise of their olhce, a reason which applies equally to

all judicial proceedings. But in order to establish the ex-

emption as regards proceedings in an '...i'erior court, the

judge must show that at the time of the alleged wrong-doing

some matter was before him in which he had jurisdictitju

(whereas in the ease of a suptirior court it is for the plaint ift

to prove want of jurisdiction ; and the act complained of

must be of a kind whiih he had power to do as judge in that

matter.

Thus a revising barrister had power b\- statute " to order

an\ person to be removed from his court who shall interrui)t

the business of the court, or refuse to obey his lawful orders

in respect to the same": bat it was an actionable trespass if

under colour of this power he caused a ]>erson to be removed

from the court, not for tlien and there making a disturbajice,

but because in the revising barrister's opinion he improperly

suppressed facts within his knowledge at the holding of a

former court (w,. The like law holds if a lounty court

judge commits a part}" without jurisdiction, and being

informed of the facts which show that he has no jurisdic-

tion (x); though an inferior judge is not liable for an act

which on the facts apparent to him at the time was witbin

his jurisdiction, but by reason of facts not then shown was

in truth outside it (//;.

A judge is not liable in trespass for want of jurisdiction,

unless ho knew or ought to have known of the defect; and

it lies on the plaintiff, in every such case, tu prove that

fact (^ . And the conclusion fornidl by a judge, acting

(tt) JFil/is V. Mdclacldai, C187G)

1 Ex. D. 370, 45 L. J. Q. B. 689.

TJie ofiico and its incident,- arc

abolished since 1918, but the illus-

tration L* still instructive.

{x) lloiddtii V. Smith (18.50) 1-1

Q. B. 841, 19 L. J. Q. B. 170.

('/) Lonlhei' V. Earl of Raduoi

(180{;) S Kast, 113, ila.

(z) Ciddei- V. llalkct (1839) 3

Jton. P. {• 28, 78, .iO U. R. 1, 13
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judiciully and in good faith, on a niattci- oi" fact which it i!^

wilhin his jurisdiction to dctcrniiin', cannot be disputed in

an action against him for anytliing judicially done bv liim

in the saiu(! cause upon the footing of that couelusion a,.

AHegations that tlie act complained of was done " mau-
eiously and corruptly," that the words were spok<'n ''

Calselv

and maliciously," or (he like, will not scrv to make an
action of this kind maintainable against a judge either of a

tiupcrior (fc~ or of an inferior (c court, or anv judicial

olhcer ((] .

There are two ca.-es in wiiieh by statute an action does

or did lie against a judge for misconduct in his oflici', nam<'ly,

if he refuses to grant a writ of /nihcas c rpiis in vacation

time {<'
, and if he refused to <"al a bill of exceptions (/,;.

The ruh" of immunity for judieial acts is applied not only

to judges of the ordinary civil tribunals, but to niembiTs of

naval and military courts-martial or courts of inquirv con-

stituted in accordance with militjiry law and u^age(r/;. It

(a) Kemp v. Seville (18<il) 10

C. B. N. S,. 523, 31 L. J. V. W
158, 128 IJ. II. 813 (an action

against tlie Vice-Cliancellor of tlio

Univei"sity of riimbri(%o), and

authorities tliLTO cited.

(6) Fray v. Blackburn (1862) 3

B. & S. 576, 129 R. IX,. 4(W;

Auderaon v. Gorrie [1895] 1 Q. U.

6(i8, 71 L. T. 382, C. A.

(c) Scott V. Staiisfield (18<)S)

L. R. 3 Ex. 220, 37 L. J. Ex. 1.55.

(rf) Bottomley v. Broughiim

[1908] 1 K. II. 584, 77 L. J. K. 1!.

311 (report of OfScial Roccivor

uuder Companies Winding-up Act,

1S90).

(e) 31 Car. II. o. 2, s. 9.

(/) 13 Edw. I. (Stat. Woitm. 1)

c. 31, cf. lilackstone, iii. 372.

('/; Tills may bo collected fiotn

sucli autlioritias as Dnirki.ai v.

I.nnf Roluh'j (1875) L. R. 7 II. L.

744, 43 L. J. Q. B. 8; lh,,rkius v.

I'iii,ie Edivniil of Siixc U'ohnar

(187«) 1 Q. B. D. 199, 45 L. J.

Q. B. 5i)7, wliidi, however, r"'" -

sonic extent on the dovtri oi

' ])rivileged comniunicntioni a

doctrine wider in one .sen;;o, • »!

more special in another sense, than

the rule now in que^^tion. Partly,

al*), they deal with actH of autho-

rity not of a judicial kind, which

will lie mentioned pre.'scntly. As
regards judicial acts it seems in-

erwliL-'e tlhit sUch pvrsuna should

be in a worse position than judges

of inferior civil courts.

I
o

I

I

J
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is also applied to a limitod extent to arbitrators, and to any

pi rsoii who is in a position like an arbitrator's, as havinj,'

bi*en ihoscn bv the af^reenient of parties to decide a matter

that is or may be in difference between them. Such a person,

if he acts honestly, is not liable for «rrors in judjjiuent h .

Hi- would be liable for a corrupt or partisan <;xcrcisc of his

office; but if he really do"s use a judicial discretion, the

rightness or conipctcnce of his judgement cannot be brought

into question for the puipo-^' of making him pi'rsonally

liable.

The doctrine of our courts on this subject appears to be

fully and uniformly acei'pUd in th ; United States (i\

i\

3.

—

Executive Acts.

As to executive acts of public offic<,v8, no legal wrong can

be done by the regular enforcemen',. of any sentence or process

of law, nor by the necessary use of force for preserving the

peace. It will be observed that j)rivato persons are in many

cases entitled, and in .som<' bound, to give aid and assistance,

or to act by themselves, in «xecuting the law; and in so doing

they are similarly protected {1: . Were not this the rule,

it is evident that the law could not bo enforced at all. But

a public oificer may err by g^jing bt'vond his authority in

various ways. When tiiis h spijcns (and such cases are not

(A) P na V. linae (ISV'Ji lOx.

Ch. L. C. a 525, 11 L. .1.

C. p. 1, = broker authorized bj-

sale noti? '-. docido on quality of

goods); T/iarsis Sulphur Co. v.

Loftus (1S72) L. K. 8 C. P. 1,

42 L. J. C P. 6 (average adjuster

nominated to ik«3crtain proportion

of loss as between ship and cargo)

;

Sleioiison V. Watson ^1^79) 4

C. P. D. 148, 48 L. J. P. C. 318,

I' 1,11 III he i->^ V. (lohUhoi-pr [lilOl] I

K. B. 4)24, 70 L. J. K. 13. JS.>,

C. .\. (architect numinatcd io

certify wliat was due to contractor

;

dLi-. liomer L. J. in the I'tter

caeo).

(0 Cooley on Torte, Cli. 11;

Fieio, 171 sqq.

{k) The details of this subject

belong to criminal law.
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uncommon
, thcif arc distinctions to be obsen'od. The

principle whidi runs thioutrh both common law and Ic^'isla-

tion in the matter is that an oifiirr is not prot<}(tod from the

ordinary con^njucncc of unwarranted acts which it rested

with himself to avoid, such as using needless violence to

sec lire a prisoner; but he is proteetotl if he has only acted

m a manner in itself reasonable, and in execution of au

apparently regular warrant or order which on the face of it

he was bound to obey 7;. This applies oidy to irregularity

in the process of a court havinjj jurisdiction over the alleged

cause. Where an order is issued by a court which has no

jurisdiction at all in the subject-matter, so that the pro-

ci'edings are, as it is said, " coram non judioe," the exemption

ceases (/». A constable or oifioer acting under a justice's

warrant is, however, specially prote ted by statute, notwith-

standing any defect of jurisdiction, if ho produces the war-

rant on demand (n;. The provisions of many particular

statutes which gave a qualified protection to persons acting

under the statute have been superseded by the Public

Authorities Protection Act, 1893, which substitutes for their

various requirements the one rule that proceedings against

any p<>rson for any act done in execution of a statutory or

other public duty shall be commenced within six months (o).

As to a mere misbike of fact, such as arresting the body
or taking the goods of the wrong person, an ollieer of the

law is not excused in such a case. Ho must lay hands on

I
o

t

/) Mayor of London v. Cox
IStiT) L. K. i 11. r>.. ab p. 3fJ9

ill opinion of judges, per Willes

)). Tlie law «}oms to be umi<'r-

-iUxxl in the same way in the

i.'nited States.

(>n) Tiiecase of The ilarshalsea,

10 Co. Rep. 76 a; Clark v. Woods
,1848) 2 Kx. 39.5, 17 L. J. M. C.

189, 76 R. R. 6.3-2.

(-0 24 Geo. II. c. 44, s. 6.

(Action lies only if a demand in

writing for i)erusal and copy of the

warrant U refused or neglected for

six days.)

(0) 56 ^'c 57 Vict. c. 61. There
are subsidiary but not unimportant
provision!! as to costs: see p. 210,

below.
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tlie light l)o^(^oIl or piopi-rty at his ptril, the only excuptio]i

being on tho principle ui" estoppel, where he is luishcl In

tho party's own uct (/>;.

Acts done by naval and military offiuers in the eMciitioii

or intended execution of their duty, for the eiiforeerii.^nt

of the ruh's of the service and preservation of dis< iplme.
fall to some extent under this head. The juatilicution ol

a superior oUieer us regards a subordinate partly de|)end.- on

the conseiii implied (or indeed expiessedi in the ai t of .1

man's joining the service that he will abide by its ngu-
lations and usages; partly on the sanction expressly given to

military law by statutes. There is \ery great vveigbl ot

opinion, but no absolute decision, that an action does not li.

in a civil court for bringing an alleged olTender against

military law (being a person subject to that law) befor

a court-martial without prolnible cause {q). How far th-

orders of a superior olHcer justify a subordinate who obey.-

them as against third persons has iie\ir l)een fully settled

But the bettor opinion appears to be that the subordinut.

is in the like position with an othccr executing an apira-

rently regular civil process, namely, that he is protected il

Jie acts under orders given by a person whom be is general! >.

bound by the rules of the service to "bey, and of a kind

which that person is generally authorized to give, and

(p) See (llaasponli' v. Ynunr/

(1829) 9 15. i: t). <i%, 3.3 R. R.

294; IMwc. v. Hult-on. E.\. Cli.

(1833) 9 Binp. 471 ; Inoii'tnn v.

Pater.oi, (1857) 2 C. li. N. S.

49.3, 26 L. J. C. V. 2«7; and other

auttuirities <'oll«x'ted in tin' Uigcst

of Ensrii.sli C'aso I,a\v. t\\. ^^('\vs.

Diih tit. Sheriff.

(?) JolniatOiie v. Sutton (178<>-

1787) E.X. Ch. 1 T. R. -,10, 548:

affinupil in H. L. i'jid. 784. I

Hro. P. C. 7(i, I R. R. 257. Th,

Ex. Cli. thought the action did ndi

lio, but tlie defendant was entitlnl

to judguient evon if it did. Xi

reasons appear to have been given

in the House of Lords. The cast

t.i rlj.icu'i-e ! in ''ickhnrn (". .!.'-

dis^eiitinjr judgment in Dawkin" v

T.o.>I Ptnilel (.1869) L. B. 5 Q. B
94.

m^
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if llui purtitulur order is uoi (uicsMurily or uiuu'ifesth

nnluwl'ul (r).

The Niiuc |)iii- i\AvH apph to the cx-mptioii of u pcrsiui

uttiiig under the orders of any puhlic body ton.i)it!'iit in

tho nialtcr in liand. An action dne^ not lie agiiinst the

tStTJcant-al-ArinN uf tlu' lionsf of Commons for cxolniling

a memlxr from tlii' ilousc in obediiiiic lo a resolution of tin-

House itself; this lieinf,' a matter of internal discipline in

whicii tlic House is supreme (« .

Tlio principles of English law relating to the protection

of judicuil olhcers and persons acting under their orders

have in ihitish India bivn declared by express enactment

(Act XVlll. of 18i0).

Theri' is still much obscurity, and certaiidy no general

agret>ment, about the precise nature and extirit of the justi-

tication for acts done in the name of ' martial law ' in tinii'

of war or rebellion; the modcri practice of passing aji .Vet

of indemnity on the restoration of ci\il order, a poliiie and

laudable practice in itself, had before I he \r.ir of 1914 made
it improbiibh- tiiai an authoritntive decision on the common
law would over be given; and during that war the Di-fcnce

of the Kealin Acts and orders made under them transferred

the whole matter for pr.ietical purposes to the sphere of

statutory authority. The general question however has not

{I) See per Wilier J. in Keir/hhi

V. Itell (1866) 4 F. & F. iit p. 790:

this judgment iipjx'ars >• treated

a-i iiuthoritative by A. L. SmitJi

L. J. in Marks v. Frofflei/ [1898 |
1

U- li. »88, 900, (>7 L. J Q. Bu

605, C. A. In time of war the

protection may perhaps bo more

• « Sir Harry) Stephen in

1. (i. i; wii. 87, on a recent ca.se

in (ape Colony.

(*) Bra'n-iiigh v. Gosselt (188-1)

12 q. I). Div. 271, .53 L. J. Q. B.

"209. As to the limits of the privi-

lege. 30e per Stephen J., 12 Q. B.

Div. at p. 283. As to tlie power
e\tonflive. As to criminal responsi- of a colonial legislative assembly

liility in such cases, cf. Steplien, over its own members, see Haito,i

Dig. Cr. Law, art. 202, Hist. Cr. v. Ta>iloi- (.1. (". 1886) 11 App. (a.
Law, i. 200—206; and Mr. H. L. 197,55 L. J. P. C. 1.

I

t^r*
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wholly lost its interogt (/), and nmv still be importanMx-
Vfiiid sens. Somi' writers dcriv that oiitsido the acliiul >.-at

<'f Jiostilitifs tliiro is unj' coiiinu)!! law jiistitication at all.

Some think lliat tiiere i.s. and thai it wholly oxcludo tin

authority oi' the Courts; one or two have propounded
extravagant thi'oriesoru >uppo8ed prerogative of tho Crown
in the matter. I venture to think it the hetter opinion

that whatever, in time of war within the juribd-ction. is

or reasonably appears necessary for tho common defen».'

against the King's enemies is justilied by the eommon law

but (hat, in ,the absenee of aji Act of indemnity, the exi

-

tence of tho necessity and the reasonableness of tho aetic i

are to be determined by the ordinary Courts wlien pei;

is restored. It would not be useful to go into details

here (h). But it would obviously not bo reasonable, except

on very special emergency, for a private citizen to take any
such action on his own responsibility.

4

.

— Quas/-jii(l/ci(il A ds

.

Divers persons and bodies are called upon, in the

management of public institutions or government of voluii-

(0 See A Petition of Right ordinary action at a place whr.o
[1915] 3 K. JJ. 6 19, C. A.; and there is not iictual fig-liting and <lio

lie Kty»er's Royal Hotel v. The ordinary Courta ore still sittinir-

King [1919] 2 fh. 197, 88 L. J.

Ch. 415, C. A., aful. in 11. I,.

May 10, 10?0. Entrance on land

is on a distinct looting, sc-e p. 171,

below.

(d) Soo a serins of articles in

L. Q. K. xviii. 117-1.58; Dieoj-,

Law of the Constit. ;ii>n, 7tli ed.,

Notes in .Appendix ; aid nL-erva-

tions theredn in review ef <)th od.,

L. Q. R. xix;. 230. In Ex parte

T) F Mnr„i„ I 1902] A. C. 109,

71 L. J. P. C. 42, the Judicial

(.'ommittee decidi-d that there may
be a state of war justifying oxtra-

and this, I humbly conceive, ii

right; but the judgment, wl'ich w: s

on a petition for special leave ti)

appeal, is very brief, and cannto

be ."aid to throw much light on

the constitutional question. Tli •

reference to tlio Petition of Ui.,'lii

in the last sentence is not litorallv

correct. Cp. Mayer v. Venbotl'i

(1909; 212 U. S. 78. It seeni^

obvious that in the late war tin'

attacks of hostile .lircr.ift at vari'"i-

placee in England did create u

state of war within tho realm.
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tury associations, to exorcise a sort of ronventioiinl

jurisdiclioM analogous to that of iniorior courts of justiix'.

Those f|iiasi-ju(lieial finiitinn,. are in nianv nis.s civatpd

or conlirnjecl by Pailiuinunt. Smh aiv tl»,.- powers of flu

universities over their olHeers an<l t^raduatis, and of eoIleire«.

in tho universities over their fellows and scholars, and nf

the General Council of Medical Education ov . iegi«t, n^
medical practitioners (x'

. Often the authority of the (|uasi-

judicial body depends on an instrument of foundation, tie

|)rovisions of which are binding on all persons who accept
benelits under it. .Such are the eas.s of endowed school-,

and reli^'Jous congregations. And the same prineipj.

.i-jears in the constitution of modern incorporated com-
,.inie,- and even of private partnerships. Further, a quasi
iiditi'l authority may exist by the mere convention of ;i

nuinl/er of persons Aho have associated themselves for an\
lawful purpose, and have entrust. ; nowers of management
and discipline to select momleiB
clubs have by the rules of .

•
, i

or at any rate an initiative ', -m t ;
.

before the whole body. 1 , •, i /;< .

and unique example of gT.;\(, ,. < e

by voluntary unincorporated s ;

'

lous manner. Their powers an

'!' T'nmittoe.^ of mo>i

• .. > such authority.

'-.• !• iters of discipline

"•'
' xhibit a curious

•: ... 'tority exercised

Ml i 'illy anoina-

purpo^es quasi-

judicial, and yet they are not subject to any ordinur\

jurisdiction (y).

The general rule as to quasi-judicial powers of this class

is that persons exercising them are protected from civil

(z) Sec Allbutt V. General Coun-
cil, lie (1889) 23 Q. B. Div. 400,

dS L. J. Q. M. 606; LeeAOn v.

General Cozincil, ic. (18891 4.'? ("h.

Div. 36<. 54 L. J. Ch. 233: Parf-

riJge v. General Council, Ac.

(1890) 2.5 Q. B. Div. 90, 59 L. J.

Q. B. 475.

(.'/) Soe Jl. V. Benchem of Lin-
cfdn's Inn (182.)) 4 11. A: f. 855,

28 R. E. 482: .>>.-..'/• v fl^^imn,

(1874) L. R. 18 Eq. 127. 43 L. J
Cli. 409.

i
o
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lial'ility if tlicv observe the riilos of mitiiriil jm^tiec. and nlso

tho particular sUitutory or oonvoutional rules (c), if any,

which iriay prescrihc their courses of action. The ruh's of

natural justice a[)i)carto niran, for this pur|)OS('. that, a man

is not to he removed from oihoe or ineml>ership. or otherwise

dealt with to his disadvantage, without hnving fair and sutfi-

eient notice of what is alleged against him, and an

opportunity of making his defence; and that the decision,

whatever it is, must be arrived at in good faith with a view

to the common interest of the society or institution con-

cerned. If these conditions be isatisfied, a court o£ justic'

will not interfere, not even it it thinks the decision Ava<

in fact wrong (a). If not, the act complained of will be

dwlared void, and the person affected by it maintained in his

rights until the matter has been properly and regularly

dealt with(b). These principles apply to the expulsion

<:) Soo .liiifi-rirx V. Mllrlirl!

1190.51 -V. C. 78, 74 L. J. K. B.

:!.33: T.mr v. ChorteiM hi^iihttr of

Patent A:-nts [19191 2 Cli. 27f>.

88 L. J. ("h. 319, show-) tlip (laniyi-r

(if mixinij judicial with cx<'c>itivo

iliitios.

n) hulprvirl- V. SiiHl fl8.')0) 2

Mil.-. .\: (}. 216, 8<5 R. R. 73

i rpiuoval of a ilirccior of a eom-

piitivV, DnwliiiK V. Anfrnliun

Il8hl) 17 (1i. Oiv. «1.") fpxpul-

«ioi' of a mt'tnlMT frotii a diit));

of. 13 Hi. D. 3.52; rtutrirt'ii^ v.

(ieneinl Council, &-r., noto (r),

hist paije, aUlii)U|»h no notior was

irivcn, the council honestly think-

in" thov had no option: ll'/vn

U^fipr V. 7h;//i> [19191 .\. ( . fiOfi,

88 L. J. Cli. 287 (St<ick i;x.h:iM;rc

(onmiittec, xcinl'lc Its authority is

not of a judicial natn-e hut nd-

niinistrativeV In tJio cane of a

club an injunction will be )TranU>d

only in rpjip<y't of the niiMiiln rV

rijrht of propert}', therefore where

tho club i-i proprietary the only

ren-edy is in damacres: Bnivl v

»>//v C1890) 41 Cli. 1). W.l, .^i!>

L. J. (Ti. >73. A-H to ohjoctliiii-

afrninst a member of a "dome-itir

tribunal " on tho ground of in-

terest. /H/hiiiOii V. (Ipvrinl Mpr!iin!

Coiniril [1891] 1 Q. n. 750, n
L. .T. Q. H. .531, C. A.

• 1.) l-,shcf V. Krnne (1878") II

ni. I). 333, 19 L. .1. Ch. II :i

club ca.'io, no notice to the niciii-

bcr): Lnhnitclirif V. Il'/iiiinrntf-

(18791 13 (1i. I). 3H> (the like im

sullicicnt inquiry or notice tu the

nipiiiber, callini^ and proccodin>;-. of

i;eiicr;il nicctinir irrcjfular) ;
li-'ii

V. r.r,.tult (1870) L. 11. <i <li-

489, II) \,. .1. (Hi. 1.52 rniinistev el'

lidjiti^t chai.'e! under dtyd of Mttle-

nierit, no -iutKcient notice of .>ipe. ilii

eharge-i either to tho minister or in
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of a partner frmii a private lir/ii wlier.. n pnuer of rxpuls
is conferred by the partiiersliip eoiitraet (c).

ion

It may be. however, that hv I lie authority of Parlia-
ment (or, it would se,.ni, by the previous ajrreoment of the
party to bo affect.xl) a povernins or administrative body, or
the majority of an assoeiation. has power to remove a man
from oflice or the like without anythin- in the nature of
judicial proceedino-s, and without shr.wliii,' any cause nt all.

Whether a particular authority is .judicial or'absolute must
be determined by the terms of the particular instrument
'Teatin<r it (d).

On the other hand th.>re niav be question whether the
duties of a particular ofliee be quasi- judicial, or merely
Jiunistcrial. or judicial for .ome purposes and ministerial
for others. It seems that at .ominon law the returning or
presiding ofiicer at a parliam.Mitary or other election has a
judicial discretion, and does not commit a wron- if by an
Iio.iest error of jud-ment he refuses to receive a vote (r):
but now in most cases it will be found that sucli oiric^ers

I

•Mlliiiir special iii('<'tiiiff>. Note
tliiit ill tlio roM} of a cluli tlie Court
i- li>s< exuctintr as Ni foimalitics,

I'lnviilcil tliat tlicn; is iiotliinf; coii-

irary to natural ju.4ice or tlio 8uli-

-taiice iif tlie rules, tliati in <lcalins-

with profei'dinj,'-! of a liusiiuvw <m,jii-

pai.y: Vfufiif; v. r.n,!;-,' I,„p.vi<il

CIW,
I
1920 1 1 K. 1). HI, HU r. .J

K. It. ;ii.

'
) lilhset V. Da^iir! M.S.');}) 10

il^'. ^it:i. i»0 U. R. 454; iroo.l r.
""' (1H74) L. R. 9 Kx. 1!)0, n
I-. .1. Kx. 190. Without an .'xpn-s
powp' in the articles n j>;irtns"r

aiiiiof lie cxprllod at all.

1) E.ij., Deo,, V. Dviiii/'ft,

luito (I,) aliovo; Fiyhrr v. Jnrlson
i

1S91) 1 (1i. 81, (iO I,. J. (^h. 4H2
ilMiwcr judicial); lla;i,iiini v.

(lorrr !,<,,< i,l l!,i,ih>/ Schtio! (1874)
f- R. 18 Eq. -28, 43 \.. ,7. (li.

S:{1 .power aliwlutu). In tho
Stock Kxchaiigo case, noto (a)
al«jM>. there was no removal, only
a refusal to re-elect.

ir, r<,:,; V. <'l,ihl (lH.-)7) Kx.
Ch. 7 K. .li; I!. 377, 2<) I,. .1. Q. U.
151, 110 R. H. <J33, oxplaininp
./v/'/'V V. While, L,l. Rayni. 938,
and in 1 Sm. L. C.; and ^p,. ,|,e

spfL-iai report „f Ilult'it judg-iuont
fiublishod in 1837 and referred to
in Tozer v. Child.

W^4
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are under absolute statutory duties (/), which thiv must

perform at their peril.

o.—Parental and Quani-parentnJ Aiilhon'ti/.

Thus much of private quasi-judicial autliority. Ther

arc also several kinds of authority in the way of summar}

force or restraint which the necessities of society require ti

be exercised by private persons. And such persons are pro-

tected in exercise thereof, if they act with good faith and

in a reasonable and moderate manner. Parental authorit\

(whetlicr in the hands of a father or guardian, or of ;i

person to whom it is delegated, such as a schoolmaster; i.-

the most obvious and universal instance {g). It is needles^

to say more of this here, except that modern eivilization

has considerably dinJnished the latitude of what judgfv

or juries are likely to think reasonable and modeiTiU

correction (h).

Persons having the lawful custody of a lunatic, and tlios.

acting by their direction, are justified in using sucli

reasonable and moderate restraint as is necessary to prrvcnt

(/) 6 & 7 Vict. c. 18, .s. S2.

A- to presiding officors under tJie

Hallot Act, 1872, Viclcerinij v.

Jame'< (1873) 1,. R. 8 C. P. 489,

42 r>. J. C. P. 217; Arlerii v.

Howard (1886) l«i Q. B. D. 739,

65 L. J. Q. B. 273.

(_g) Bliickstono, i. 452. A
8clioolmafiter's delcfral^Hl autliority

is not Ixiundeil by the walls of tlio

school; Clearii v. Boo'h [18931 1

Q. B. 465, 62 L. J. M. C. 87; nor

is it nooessarily confined to tlii*

head master, soe hereon, and as to

the extent to which authority ru'vy

be presumed, Munsell v. OrijHu

[1908] 1 K. B. 160 (in C. A. at

p. 947, but no opinion on this

point), 77 L. J. K. B. 676.

(f)) Tlie ancient ripht ot a hus-

band to beat his wife nioderuti Iv

(V. S. B. 80 F. 239 A.) was ili-

iiediteil by Blackstono (i. 41.')

and is not recogniased at this day;

but as a husband and wife caiiii it

in my ca,<c sue one aaotlier fm

assault in a civil court, this diie~

not concern u.s. \Vife-beatin(j wa-

f«rmerly a spiritual offence: Ilali

Precedents and Procei.xlinff.=, 2U7

(Esse.\, A.D. 1592). .As to ini-

prisoiuncnt of a wife by a hushaiiJ.

Jieff. V. Jackson |189lj 1 il B

671,60 L. J. Q. B. 346, C. a.
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the lunatic from doing mischiof to himself or others or
required, according to competent o-.inion, as part of 'his
treatment. This n.ay he regarded as a quasi-paternal
power, but I conceive the person entrusted with it is bound
to use more diligence in informing liimself what treatm^-nt
18 proper than a parent is hound (1 mean, can be held
bound m a court of law) to use in studying the best method
of education. The standard must bo more str; t as m. lic^I
science improves. As late as the oightiMuith cent urv lunatics
were beaten, confined in dark rooms, and the lik- Such
treatment could n.t bo justified no .. , hough then it would
have been unjust to hold the keeper criminally or ei^illv
liable for not having more than the current wisdom ^f
experts. In the case of a drunken man, or one deprived
of self-control by a fit or other accident, the use of moderate
restraint, as well for his own benefit as to prevent him from
doing mischief to otliers, may i-i the same way be justified.

(i.— Authorit iCH of Nceessiti/.

The master of a merchant siiip has |,y reason of n, ..s'^itv
the right of using force to preserve ord<.r and diseiplino
for th. safetv of the v-^ssel and the persons and proj.ertv on
board. Thus, if he has reasonable cau^> (i) to believe'that
any sailor or passenger is about to raise a mutiny, he mav
arrest and eo.iHne him. The master may even be justified
Ml ease of oxti-nv d,,ngor in inflieting punishment without
any form of inquiry. But "in all cases whieh will admit
of the delay proper for inquiry, due inquiry should preeede
the act of punishment; and . . . the party eharg-d should
have the ben<.Ht of that rule of universal justice, of boin<r
i.^'ard ,n his own d.-f.ncv - (/-

. !„ Uvt, when the imn.ediate

W-I? t''^V
'* ^^^^'"ti"'. I'or 1 P. & F. 3G0, 115 R. R. <Mi

\V.lle-.T., K,., V. Fn,>,r.l.„ ri35S) a) i^^d Stoweil, TA. Ani,.-
T-

9
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cmorgoncy of providing for the safety and discipline of the

ship is past, the master's authority becomes a quasi-judicial

one. Thero are conceivable circumstances in which the leader

of a party on land, such as an Alpine expedition, might be

justified on the same principle in exercising compulsion to

assure the common safety of the party. But such a case,

though not impossible, is not likely to occur for decision.

7.

—

Damage incident to authorized Acts.

Thus far we have dealt with cas<^s where some special

relation of the parties justifies or excuses the intentional

doing of things which otherwise would bo actionable Avrongs.

Wo now come to another and in some respects a more in-

teresting and difficult category. Damage suffered in con-

sequence of an act done by another person, not for that

intent, but for some other purpose of his own, and not in

itself unlawful may for various reasons be no ground of

action. The g< iicral precept of law is commonly :-tatcd to

be "Sic utcre tuo ut alienum non laeda.s." If this wci^'

literally and universally applicable, a man would act, at his

peril whenever and wliercvcr lie acted otherwise than as tlic

servant of the law. Such a state of things would bo intoler-

abh'. It would bo impossible, for example, to build or icpn'r

a wall, unless in the middle of an uninhabit<'d plain. But

the precept is understood to Ix; subject fo largo exci-plioes.

Its real uso is to warn us against the abus<' of the mnrr

poj)nlar adago that "a man has a right to ilo as lie liki>

with his own ' J , which errs much more dangerously on

the other side.

There are limits to what a man mav do with his own:

coui-f (1824) 1 lIuL'L', 271. 274: 33 (I) Cf, Giiiiis (L>. -50. 17. do div.

R. K. 717. This jiulgnioiit is tho rep. 55); "Nullus vidotur dolo

fl!i.s«ical iin^hority on tlio subject. fai'ore. qui suo iurc utitur."
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and if he does that which may bo harmful to his neighbour it
is his business to keep within those limits. Neither the Latin
nor the vernacular maxim will help us much, however to
know where tiio li„<. is drawn. The problems raised by 'the
apparent opposition of the two principles must b<. dealt with
each on Its own footing. Wo say apparent; for the law has
not two objects, but one, that is, to secure men in thi^ enjoy-
niont of their riglits and of their due freedom of action
In Its most general form, therefore, the question is, where
does the sphere of a man's proper action end, and aggression
on the sphere of his neighbour's action begin?

The solution is least difficult for the lawv.-r when the
Jl.Kstion has been decided in principle by a sovereign le<ns-
lature. Parliament 1ms constantly tiiought lit to di^id^ or
autJionze the doing of things which but for that direction
and authority might be. actionable wrongs. Now a man
n.anot be. held a wrong-doer In a court of law for acting in
confoi-mity with the directioi or allowance of the supreme
legal power in the State. In other words, "no action wiU
he tor doing that which the Legislature has authorized if
it be done without negligence, althougii it does occasion
.Inmage ,„ any one.' The meaning of the .a.alihcatior, will
ai-pcar immediately. Subject thereto "the remedy of the
party wlio sutl'c.rs the loss is confined to reeovt..ring such
cnipensitioir' ;if any "as the Legislature has thou-Wit
lit to give him';/,/

. Instead of the ordinary questLi
whether a wrong lias kvn done, there can onlv be a question
Ml.ether the special power which has been exercised is

'iplcd, by the same authority that created it, with a special
(III tv to make compensation for incidental damag<>. Tiie

;".) f^rd nia.kl.iT,,, ae,Nu v. Trusters (1882) 7 Apj, C,. a^

'iS7h!'T\"'
/'""" ^''"''""- V- -m: Mo.:e,> nod; Trustees y.

I'dedomnn R. Co. v. Walker'n p. 112.
'
n.

1^. at

9(2)

o

Miaii
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authorities on this subject are voluminous and discursiv*",

and exhibit notable diilVroncos oi" opinion. Those differ-

ences, however, turn ehiellj on the application of admitted

prineipltis to particular facts, and on the construction oT

particular enactments. Thus it has been disputed whether

the compensation given by statute to persons who are " in-

juriously affected " by authorized railway works, and by

the same statutes deprived of their common-law rights of

action, was or was not co-extensive with the rights of action

expressly or by implication taken away; and it has been

decided, though contrary to the general principles on which

the right of eminent domain is exercised in all eivili/^ed

nations, and not without doubts and weighty dissent, that

in some cases a party who has suffered material loss is left

without either ordinary or spi'cial remedy (w'

.

Apart from the question of statutory compensation, it is

settled that no action can be niaintaiiud for loss or incon-

venience which is the necessary consequence of an authoriz-d

thing being done in an authorized maniK'r. A per.-on dwell-

ing near a railway eonstruet<>d under the .aithority of

Parliament for the purpose of b<'ing worked by lotomotiw

engines cannot complain of the nois,' and vibration eaiisrd

by trains passing and repassing in the ordinary course of

traffic, however unpleasant he may find it (o";
:
nor of dama<ri>

caused by the .'seape of sparks from the engines, if th.>

(ii) IlinHiiiernmitli li. ''". v.

ItrniKl (lS(i9) L. U. 4 II. L. 171,

38 T.. .1. <i. H- M.">: A.-G. v.

Mefrnpolit'iii V. ('"
\
lS9t

|
I

Q. 15. .381, (-.9 L. T. 811, C A.;

l^,7nt Freiiuihtlc Vorpoi-nliou v.

Aiimin |190'>J .\. V. -213, 71 1.. •! •

P. C. 39.

yo) htntinifi t'litt h i* . ^ f'. '•

lirniul, last note, loiifiriniit!,' and

oxU-ndiiiK A'" v. I'l'fi-"' llH32) 4

1!. .V .\(1. 30, 38 II. K. 2U7. nl.cr.-

ceitain iiii'iiiluT!! uiid scr- .
nt.s nf

the Stocktim and Diirliiisrion Ifall

way Company wcio indiftcd fur i

iiuisancp to ihtsotis usini: a lii!,'h

road near and parall.-l to tlic rail-

way. I/Oid ISraniwcU must hav

f.iitrotliMi tliis aiitliority wIhmi In'

A:r,i\ !!i the Court of .\ppcal tliiii

Rex V. Penio was wronjjly decid-sl

(.') Q. U. Div. at p. COl).

i>- >J
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fonipany lias us<'d duo caution to prevent such escape so far

as practi( able p . So, where a corporation is >inp«wered

to make a river navigable, it dof's not thereby become bound

to keep the bed of the river clear iM'Vond what, is requiit-d

for navigation, though an incidental result of the navigation

works may be tJie growth of we<ds and aceunmlation of

silt to the prejudice of riparian owners (5). A mere statu-

tory licence will not impose an active duty to take pre-

cautions against risk supervening without the lio-nsco's

fault 0\

But in ord(T to secure this immunity the powers conferred

by the Legislature must be exercised without negligence,

or, as it is perhaps better expressed, with judgment and

caution (s). For damage which could not have bwn avoided

by any reasonably practicable care on the part of those who
are authorized to exercise the power, there is no right of

action. But they must not do needless harm; and if they

do, it is a wrong against which the ordinary ri'medies ara

available. If an authorized railway comes near my house,

(p) Vaur/hrtn v. Taff Vale It. Co.

aSCO) Ex. Ch. 5 11. k K. 679, 23

L. J. Ex. 247, 120 R. R. 779i;

r. p. R. Co. V. Ro'i [1902] A. C.

220, 71 L. J. P. C. 51. Seo below

in Cli. XTI. So of noisn mado hy

pump< in tlio iiuthoriz«l sinking

of a shaft noar a man's land or

liouse: Harrison v. Snuthunrk and
I'otiihan Water Co. [1891] 2 Ch.

409, 60 L. J. Ch. 630.

(7') Crarknell v. Corporation of

TheHord (1869) L. R. 4 C. P.

629. 38 L. J. C. P. 353, docidtxl

partly on the prround that tho oor-

iwration ware not even ontitlcJ to

enter on land which did not !>fi!i!ng

to them t<j remove wc<xis, fi.c., for

any purposes beyond those of the

navigation. A rather similar case,

but decided tho other way in tho

last resort on tho eonstruction of

tlie partipuhxr statute lioro in

question, is Gi'diHn v. Proprietors

of lintiti Rf.iprvoir (1878) 3 App.
Ca. 430. CracknelVs ca,fn socma

just on the lino; cp. Pincoe v.

ff. K. R. Co., note (0 below.

(r) G. C. R. Co. V. Hewlett

[1916] 2 A. C. 511, 85 I, J. K. B.

1705 (gatepost specially legalized

by private Act had been made in-

visible aft«r dark by reduction of

street lighting).

(«) Per Lord Truro, L. ^ N. W.
n. Co. V. Prn.V.ey (1-951) 3 Mw.
& G. at p. 341.

I
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and disturbs me hy the noise and vibration of tho trains, it

may bo a hardship to me, but it is no wrono;. For the rail-

way was authorized and made ja ordi r that train.> might

bo run upon it, and without noise and vibration trains ean-

not be run at all. But if the eoinpany makes a cutting, for

example, so as to put my house in dani,'!'r of falling. 1 siiall

have my action: for they need not bring ilown niv house to

make their cutting. They can provid<' sujiport for the house,

or otherwise conduct their works nion- carefully. "Whiu
the company c^n construct its works witlcut injury to pri\atc

rights, it is in general bound to do so" (/\ Henw- liiere

is a material distinction I)etwecn cases where the Legislatur •

"directs that a thing shall at all events be done" (tr, and

those where it only gives a discretionary power with choic

of times and places. Where a discretion is gi^en, it must

be exercised with regard to the common right of others. A
public body which is by statute <'mpowered to set up hospitals

within a certain area, but not empow<'red to set up a iiospiial

on any specified site, or requireil to set up any hospitiil at

all, is not protected from liability if a hospital ostablisln d

under this power is a nuisance to the neighbours (x\ And
even where i particular thing is rofiuired to be done, tlii

burden of jioof is on the person who has to ilo it to show

that it cannot be done without creating a nuisance (ij\ A
railway company is authorized i.o aecjuire land within speci-

fied limits, and on any part of that land to erect workshops.

This dws not justify the company, as against a particular

householdei'. in building workshops so situated ;thoiiirli

(t) Jiiiroe V. O. E. tt. Co. i.. .1. f'li. •?(> ; (\ P. If. r„.

(1873) L. U. IC Eq. OZO.

ru) 6 App. Ca. 203.

(x) Mefiojiolit-fin As>//in» Dis-

ttici V. Jill/ (1881) fl App. Cii.

193; cp. Iln/rier v. London Trnm-

waijs Co. [1893] 2 Ch. 58S, 03

Pnrke [1899] A. f. 535. 68 L. J.

P. C. 89.

(y) .iltnnipii-Ociiei'i' v. 'i'k.v

Lii/lii iiiiu l'iif:f Cti. (1877) 7 ( ii.

D. 217. 221, 47 L. ,1. Cli. 534.
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within th.> authorizctl limits) that the smoke from thorn is

a nui!<anco to him in the occuixition of his house (s). But
a statutory pow.T to carry (attic by railway, and provide
station yards and othur buildinj,'s for the rco«!ption of cattle

and othiT things to he carried (without sp<H"ihcation of parti-

cular places or times), is incidental to tho general jjurposes
for whii h the railway was authoriz(>t!, and the U3<> of a pieco
of land as a cattle yard under this power, though such as

would be a nuisance at common law, does not give any
right of action to adjoining occupiers (a). Such a case falls

within the principle not of Metrojtolitan Asi/hun District
V. Hill, but of Rij; V. Feme.
A gas company was authorizinJ by statute to have its pipes

laid under certain strwts, and was required to supply gas
to the inhabitants. The vestry, being charged by statute

with the repair of the streets, but not required or authorized

to use any special means, u*'d stoam rollers of such weight
that the company's pipes were often broken or injured bv
the Msulting pressure through the soil. It was held that,

even if the use of such rollers was in itself the best way of

repairing the streets in tho interests of the ratxpayers and
the public, tue act of the vestry was wrongful as against

tli(> gas company, and was properly resS'-inrd by injunc-

tion (b).

(:) liajmohu)! Base v. Enut
Inrlin R. Co. (Iliffh Court, Cal-

cutta), 10 Men. L. U. 341. Q,i.

whether this be consistent with

7!t> ,iltn\ anil Brighton It. Co. v.

TruDKU), cited in tho next note.

In .rnrrfenuii v. Suttou, ifv. Gnu
'•o. L1899] 2 Ch. 217, 68 L. J.

Ch. 457, C. A., liability for any
nu.Hunce had been expressly pr'»-

aeivcd by the governinjf statute).

See, however, Baltimore and
Po/nmrir R. R. v. Fifth Bnp/ixf

Churrl, (1883) 108 U. S. 317.

(a) loiidoi, at.J j:>-rihlon R. Co.

V. Truman (188.)) l App. Ct 45,

55 L. J. :">-.. 354, rovRi«\!f tho

decision of ii,- Co, rr, -.-f '. -ical,

2<J Ch. Div. 8'

(4) Ga^ T.ir;ht an.l t'„ke Co. v.

VeHryof S7. Maitf Ahhvr, ,)88.>)

15 Q. B. Div, 1, ,ii L !. q, B.
414. Tho Court also rei ..-i, but.

only by way of conflrmati-" on
certain trpecial Acts dealinK ^^'''

the relations bctweon tho voatry

nnd tho company. See 1.5 1^. B.

Div. at p. C.

I
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All Act of ParlianK'iit may authurizo u nuisance, and if

it dcK's so, then tlu' nuisance which it authorizes may bo

lawfully coumiitti'd. But the autlioiit; iriven by the Ac,t

may bo an authority which falls short of authorizing a

nuisance. J( may be an authority to do ceiiaia works pro-

vided tha* they can be don<' without c;.'i<ing a nuisance, and

whether the authority falls within that category is again a

question of construction. Again the authority given by

Parliament may be to carry out the works without a nuisance,

i f they can he so carried out, but in the last resort to authori/'e

a nuisance if it is necessary for the construction of tho

works ' (•}.

An authority accompanied by compulsory powers, or to

be exercised concurrently with authorities ejusdem generis

which are so a< i ompaiiitHl, will, it seems, be eeuerally treated

as absolute; but no single test can be assigned as dccisive(d).

8.

—

Inevitable Acci- nt.

In the ca:^c we have just been considering the act by which

the damage is caused has been specially authorized. Let us

now turn to the class of cases which differ from these in that

the act is not specially authorizetl, but is simply an act

which, in itself, a man may lawfully do then and there; or

(it is peiluips better to say) which he may do without break-

ini: any positive law. We shall assume from the first that

there is no want of reasonable care on the actor's part. For

it is undoubted that if by failure in duo care I cause iiurm to

another, however innocent my intention, I am liable. This

has already been noted in a general way (c). No less is ii

certiM'n, on the other liand, that I am not answerable for

(c) Bowen L. J., 29 Ch. Div. Uurn's opinion in London niut

at p. iOS.

(rf) Sec especially Lord Black-

EiKjhtOn R. Co. V. Tru

(f) p. 34, abovp
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mero omi!^^ion to do anything which it was not my spocifio
duty to do.

It is truo that the very far-t of an accident happening is

commonly .omc (.videncc, and may be cogent evidence, of
want of due care. But that is a question of fact, and there
remain many cases in which accidents do happen notwith-
standing that all reasonable and practicable care is used.
Even the "consummate care" of an expert using his best
precaution in a matter of special risk or importane.' is not
always suceessjTul. .Slight negligen^^ may be divided by a
very fine line from un.successful diligence. But the dis-
tinction is nal, and we have here to do only with the class
of eas..s where the facts are so given or determined as to
exclude any negligence whatever.

The question, then, is reduced to this, whether an action
lies against me for harm resulting by inevitable accident
from an act lawful in itself, and don.> by me in a reason-
able and careful manner. Inevitable iccident is not a verb-
ally accurate term, but ( ai hardly mislead; it does not mean
absolutely inevitable (lor, by the supposition, I was not
bound to act at all), but it means not avoidable by any such
precaution as a reasonable man, doint- such an act then and
there, could be expected to take. In the words of Chief
Justice Shaw, of Massachusetts, it is an accident such as
the defendant could not have avoided by use of the kind
and degree of c^ire neocs.sary to the exigency, and in the
circumstances, in which he was placed.

It may seem to modern readers that only one solution of
the problem thus stated is possible, or rather that there is
no problem at aU (/). Xo reason is apparent for not accept-

(/) TliLs at any rate, is the view i>. 256. 4fi T,. .T 174. ffo'mm
of modern juriw; see Mcf.ols v. ;.. Maf/.^, L. B. lu Ex. at p. 262Mnrdand (187.5) I.. R. 10 Ex. at

I
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ing inevitable accident as an excuse. It is true that we

may suppo.se the point not to have been considered at all in

an arcliaie stago of law, when legal redress was but a

mitigation of the lirst im[iulse of private revenge. But

private revenge has disappeared from our modem law:

moreover we do not nowadays e.vpect a reasonable man to h-

angry without inquiry. He will not assume, in a case ad-

mitting of doubt, that his neighbour harmed him by design

or negligence. And one cannot sw why a man is to bo m-ide

an insurer of his neighbour against harm which C'y our

hypothesis) is ho fault of his own. F'or Uie doing of ;i

thing lawful, in itself with <l>ic -are and caution cannot bo

deemed any fault . If tiu' stick wliieh I hold in my hand,

and am using in a reasonable manner and with reasonable

care, hurts my neighbour bv pure accident, it is not ap-

parent wliy I should be liable more than if the stick had

been in another man's hand ((/). If we go far back enough,

indeed, wo shall find a time and an order of ideas in which

the thing itself that does damage is primarily liable, so

to speak, and through the thing its owner is made answer-

able. That order of ideas was preserved in the noxal actions

of Roman law, and in our own criminal law by the for-

feiture of the offending object which had moved, as it was

said, to a man's death, under the name of doodand. But

this is matter of history, not of modem legal policy.

So much we may concede, that when a man's act is the

apparent cause of mischief, the burden of proof is on him

(17) Trespass for assault by
Btriking the plaintiff with a stick

thrown by tlie defendant. Plea,

not guilty. The jury were direct<K?

that, in the alwencc of cvidonc

for what purpose the dcfendani

threw til!' stick, they might con-

clude it was for a proper purpose,

and the striking the plaintiff was

a meio accident for which tlin

defendant was not answerable:

.1 .lersn,i v. U'niatell (1844) 1 C. &

K. 3.'^8 (before Rolfo B.) Thi.s

ii' it ( iild be accepted, would prov(>

more than enough. But it is evi-

dently a rough and ready sumniins-

up given witiiout reference to the

books.

^r^^m'y^^^s^"^
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to show that the consoquonco wiis not one which hy duo
diligenci' hi' could have prevented (/i}. Hut so does (and
must) the burden of proving matter of just ilication or excuse
fall in every case on the person taking advantage of it. If
ho were not, on the lirst impression of the facts, a wrong-
doer, the justification or excuse would not he needed.

All recent authority supports the view now indicat. d a»
tho rational one, that inevitable accident .! not a ^'round of
liability. But there is a good deal of appeai.'nei' of autho-
rity in the older books for the contrary propo>ition that a
man must answer for all direct consequences of his voluntary
acts at any rate, or as Justice O. W. Holmes (/) has put it

" acts at his peril." Such was the early Germanic law (/),

and such was the current oj,inion of English lawyers till

about the end of the eighteenth century. On the other hand,
it will be seen on careful examination that no actual de-
cision goes the length of the dicta which embody this

opinion. In almost every case the real question turns out
to be of the form of action or pleading. Moreo\

, , there
is no such doctrine in Roman or modern Continental law (k).

(A) Shaw C. J. would not con-
cede even this in the leading

Massachusetts case of Brown v,

Kendall, 6 Cush. at p. 297.

(i) Sec on the whole of this

matter Mr. Justice Holmes's
chapter on "Trespass and Negli-
gence," and Mr. Wigmore's
articles in Harv. Law Rev. vii.

315, 383, 441, where materials are

fully collected.

(I) Heusler, Inst, des deutschen

Privatrechts, ii. 263; Drunncr,
Forscliungen, no. x., pp. 487 sgtj.;

U. Hen. Primi, c. 88, § 6, 90,

§11; »ee p. 143, below.

(k) "Inpunitus est qui sine

culpa et dolo r.alo casu quodam

damnum committit." Gai. 3. 211.

Puulus indeed says (D. 9. 2, ad
legem Aquiliara, 45, § 4), "Si
defendendi mei causa lapidem in

adversarium misero, sed non enm
sed praet<;reuntem percussoro,

tencbor lege Aquilia; ilium enim
solum qui vim infert ferire concc-

ditur." But various explanations
of this are possible. Perhaps it

shows what kind of cases are re-

ferred to by the otherwise unex-
plained dictum of Ulpian in the
preceding ftatftncnt, " in lege

Aquilia et levissima culpa venit."

Paulus himself says there is, no
hiiiirin if the master of a slave,

meaning to strike the slave, acci-

I
o

^Sy'T4<!^jr.,
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The loading American decisions which repudiate it aii>

earlier than ours, and of the hig-licst autiiority. We shall

therefore speak of these first.

In the SUro-glijcerine Casf [I ;^ the defendants, a tirni ot

carriers, received a wooden case at Xew York to be carricii

to California. " There was nothing in its appearam i-

-calculated to awaken any suspicion as to its contents, " and

in fact nothing was said or asked on that score. On arriv-

ing at 8an Francisco it was found tlmt the contents (whiili

" had the appearance of sweet oil ') were leaking. Tli

was then, according to the regular course of business, taken

to the defendants' ofliees (which they rented from tiie

plaintiff) for examination. A servant of the defendants pro-

ceeded to open the ease with a mallet and chisel. Tlie

contents, being in fact nitro-glyeerine, exploded. All the

persons present were killed^, and much property destroyed

and the building damaged. The action was brought ly

the landlord for this last-mentioned damage, including tlmt

suffered by parts of the building let to other tenants as wi 11

as by the ofiices of the defendants. Xicro-glycerine iiad

not then (namily, in 1866) become a generally known article

of commerce, nor were its properties well known. It wns

found as a fact that the defendants had not, nor had any

of the persons concerned in handling' the case, knowlcdije

or means of knowledge of its dangerous character, and that

the case had been dealt with " in the same way that othci'

cases of similar appearance were usually received and

handled, and in the mode that men of prudence engaged in

dentally strikes a free man: D. 47,

10, de iniuriis, 4. Cp. Bracton,

136 b, as to criminal liability*,

adopting the roecript of Hadrian,

B. 48. 8, 14: "in maleficiis vol-

«nfns speototur non exsf'.'.s." Ac-

cording to the current Engliih

theory of the 16th—18th centiirii><

an action on the case would not

lie on such facts, but trespass li

et armis would.

(l) 15 Wall. 524 {IS'ii).
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the same biisin^^s would ha\r li;iii(il,d oncs lia\iiiir a .similar

appearanct- in tli- ordinary . (uum. of l)iisiiioss wluu i^'iiomii't

of their contents. T\u drf-'iida-its admitted thrir liahiiity

ds for waste as to t''- prrmisi'.s ,„rupiod hy \' m ; which
in fact they repair. . ;is .soon a^ j.o.ssibl' after the aeci-

dent), but disputed it as to tie- r^st of thr buildiii"

The Circuit Court iield- tlie d.deiidaiits wen- not further
liable than thi\v had admitted, and the Supreme Court of
the United State> ailirimd the j'uilyment. It was held that
in the first place the defendants were not bound to know,
in the absence of reasonable grounds of suspicion, the con-
tents of packages ollered them for carriage: and next, that

without such knowledge in fact and without negligmce they
were not liable for damao-e caused by the accident (m).
" No one is responsible for injuries resulting frc i unavoid-
able accident, whilst engaged in a lawful business.

The measure of care against accident which one must take
to avoid responsibility is that which a person of ordinary
prudence and caution would use if his own interests were to

be affected and the v.hole risk were his own."

The 'ourt proceeded to cite with aj)provaI the case of
Brown v. Kendall in the Supreme Court of Massachu-
setts (w). There the plaintiff's and the defendants dogs
were fighting: the defendant was beating them in order to

separate them, and the plaintiff looking on. "The de-
fendant retreated backwards from before the dogs, striking

them as he retreated; and as he approached the plaintiff,

with his back towards him, in raising his stick over his

(m) The plaintiff's proper

remedy would have t)een aurniii.-it

the consignor who despatchod iUr

e>;plo.5ivc without informing the

earners of its nature. See L;/ell

V. Ganqa Dai ('1875') Indian I-aw

Kep. 1 .VII. (JO, and op. /!n,ii/i<'/rl

V. (jijote n,i<1 Shi'l'iehl Trnii.<p irt

Co. [1910] 2 K. W. <M, Tit \.. J.

K. li. 1070, C. A.

(.i) 6 Cuah. 29-2 (18.50).

I



142 GENERAL KXCKI'TIOXS.

shoulder in onUr to striki' thi' doirs. he nccidontalJy hit

the plaintiff in the I'Vi", inllictinju' upon liim a severe injury."

The action was trespass for assault and battery. It \va>

held that tlie act of the defendant in itself " was a lawful

and projior act which he might do by proper and safe

means"; and that if "in doing this act. using dui- care

and all proper precautions necessary to the exigencies of

the case to avoid hurt to others, in raising his stick for

that purpose, he accidentally hit the plaintiff in the eye

and wounded him, this Avas the result of pure accident, or

was involuntary and unavoidahie (t»\ and therefore the action

would not lie." All that could he recjuir-d of the defendant

was " the exercise of due care adapted to the exigency of

the case." The rule in its general form was thus exprehsin.!;

" If, in the prosecution of a lawful act, a casualty purely

accidental arises, no action can be supported for an injury

arising therefrom." These authorities appear to Iiave been

uniformly followed in America for a considerable time.

We may now examine the Engli.«li autiiorities formerly

supposed to show that inevitable accident is no excuse when

the immediate result of an act is complained of. Erskimi

said mofo than a century ago in his argument in the cele-

brated case of Thr. Dean of St. Asaph (p) (and he said it

by way of a familiar illustration of the difference betwini

criminal and civil liability) lirat "if a man rising in hisslecji

walks into a china shop and breaks everything abouJ him.

his being asleep is a complete answer to an indiclmri/f I'm-

trespass {q\ but li^' must answer in an artion for everythiii^U'

he has broken." .And Bacon had said earlier to the sani

(o) The rotiaeqHence was in- diligence,

voluntary or rather unintended,
^
^^ ._,j ^^ rpj. jq22 (.\.d. 1783 i.

tliough *he act itself was volua-

tary; and it was also unavoidable, (</) Sic. But would an indirt-

i.e.. not [iii'vcntablo by reasonabki ment over lie for simple tre-ipas-;':
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puri)0(,e, that •
i: ;i man !.. killed l,y inisulv.iitmv. ag I,v an

ariuw at biitt.s. this halli a iiardur of vnm-.,-. l.iif if a man
1h' hurt or luaiaiud only, an action of tns|,a..s liril,. tliousrh

it be done against llio parlVf^ mind and \\ill
'

/•
, Stronger

xamples conld not wrll be j.rojioun.l.d. For ualkiny- in
one's sleep Is not a \olnntary aet at all. tlionirli possibly
iui aet that midit have been prewnte.l: and tlie praetit«
of archery was. when Bacon wrote, u j)ositi\e legal diitv

under statutes as recent as Henry VIII. 's time, though on the
other hand shooting is an extra-hazardous act(.N). Wo
tind the same sta^-nidit about accidents in shootinir at a
mark in the so-called laws of Henry I. (/ . and in th "argu-
ments of counsel in a ease in th.> Year-P.ook of IMward IV.,
where the general (piestion was more or less discussed (u).

Brian (then at the bar; gave in illustration a view of the
law exactly contrary to that which was taken in liroirn v.

Kendall. But the decision was only that if A. cuts his
hedge .«o that the cuttings ipso iurito tall on B."s land,
this does not justify A. in entering on B.s land to carrv
them off. And by Choke C. J., it is .said, not that (as

Brian's view would require) A. must keep his thorns from
falling on B.'s land at all events, but that 'he ought to

sliow that he could not do it in any other way, or that ho
did ail that was in his power to keep them out."

)•) Maxini.s of the Law, Koy. 7.

f'iildwiiiL' the (liftuiii of ]{c<ii' .J.

ill Jl Hen. VII. iS. W.- . itc

Bai.uii not as a writor of authcuity.

liiit as sliowinur, like Rrskiiio. th<'

:ivora^'0 legal iniml of his tinu".

v) O. W. Ilolmeot 10.3.

'''f, (pii hiscicntor [n'ci-at. sciontor

oiMciidi t.'' C. 90 5 \\n iicliU

;iii Kiisrlish form of the iiiaxijii:

" ijiii hiecht iiii£,'ewal(lec<, hrtan
gewi'aldes." \Vo quote tlic tiwt as
iiTi-wtod l)v Licljcrniii (5

similar case

iilly unconscious of what
ii|,', .soc p. 54, above.

-Vs to .\rifjpl-i.

rjf Ji lunatic in vol. ii.

i 60(J, and see the luxico

'0 6 Edw. IV pi. 16;

(". SH S 6.

O. \V. Ilolm&s 85; ef. 21 He
^1 qui II. 27, pi. •>, a oasn o

Miirinandi vol alicuis exercitii to goods wliich does not
el liulusmodi casu aliqueni the question.

f tros[)i

rcallv ra
Kiiniio V

o.fidat, reddat e

I

ICffis cnim

mill '

I II ml
I

iiiiiiii iirniiiiiMini I

ii \mk '
i him
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*,'l!N%.i-

Anothcr case, frequently eitni in tie' older books is

Weaorr v. Wirrd (x). The plaintifl and the defendant weiv

both members of a train-band oxereisint.' with powder, and

the phiintilf was hurt by the aceidiTital diseharge of the

defendant's pieee. It is a very odd ease to quote for the

doctrine of absolute liability, for what was there holden was

that in trespass no man shall be excused, " except it may bo

judged utterly without his fault; " and the defendant's pb-.i

was held bad because it only denied intention, ad did not

properly bring before the Court the (piestion wiiether tlir

accident was inevitable. A later case (y). which professes

to follow Weartr v. Ward, really departs from it in holding

that " unavoidable necessity " must be shown to make a valid

excuse. This is turn was apparently foUowed in the next

century, but the report is too meagre to be of any value (r .

All these, again, are shooting eases, and if they occur'-ed

at this day the duty of using extraordinary care with dan-

gerous things would put them on a special footing. In the

celebrated squib case they are cited and more or less relied

upon {a). It is not clear to what extent the judges intended

to press them. According to Wilson's repjrt, inevitable

accident was allowed by all the judges to be an oxcu»'.

(a;) Hob. 134, a.d. 1616.

(y) Birl-eson V. Watson, Sir

T. Jones 20.3, a.d. 1682. T.nmhrrt

V. Jlei^sci/. T. llaym. 421, a caso

of falsp imprisonment in th? samo

period, cito* the foreijoini; ;uitliori-

tiftj, and Raymond's opiiiinu cpi-

tainly av<uuics tlio viow that in-

evitahlo accident i'* no pxruw- t-von

wiion the act Ls one of lawful self-

defence. But then Ilaymoud's

opinion is a dissenting one; s. <.

nom. 5tf.v«-y v. 0^^•-?^ T. l{»y:n.

467. IJeing fjiven in the former

place alone and witliout explana-

tion, it ha.5 apparently been somo-

tinio.- taken for the judgment (if

the Court. At most, therefore, hia

illustraiions are evidence of the

notions current at the time.

ri riiiteririio'l v. Ilens'in., 1

Strange .591!, A.D. 1723 (defendant

was uneoeking a gun, plaintiff

lix>king on). It looks very like

contributory negligence, or at .nny

rate voluntary exposure to the risk,

on the plaintiff's part. But tin;

law of negligence was then quite

undevelopod.

(a) Scott V. Shepherd (1773) 2

W. Bl. 892, 3 Wils. 403.

T^.-n:i^A^^^9.
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But I}luek>loni 's jiKlirnunl, urcni.iiii<; to lu> own r.|mrt.
says flml iiolliin^r hni " iiirvital>|. iir,vssity vxill >eiv. , un.l
adopts til- ar<,Mini, 111 of i5ii;u. in tlir . av „i tin- mt thorns,
mistaking it ior ,i j.i.ii.iai ..pinii.n; an.l ili. utiirr jnilLMnenls
arc stated us takini^ the sanx' line, tlini-i, U.^s expli,itlv.
For the decision itself the ,,uostion IS hardlx material.
15laekst.,nes theory was that liability in trespass as di^-
linirui>h,,l from an aetion on the case is unqualilied as
regards the immediate consequemcs of a man's ad. but also
is limited to such conseqiienoes.

In Lrawr V. Ih(v/(h', a comparatively mod-rn eu^e, the
def<.ndanl's chaise had run into the plaintifFs eiirri.le on a
dark nighi. The defendant was drivins- on the wron-r side
of th,' road, which of itself is want of due c v. as evorv
judge would now tell a jury as a matter of co. -so. Thie
decision was that the prop(>r form of a.'tion was a-espaas
and n<;t case. Groso J. swms to have thought inevitable
accident was no excuse, but this was extra-judicial. Two
generations later, in R>/Imids< v. Flrfrher, Lor<I Cranworth
inilined, or more than inclined, to the same opinion ^c .

Siuh is the authority for the doctrine of strict liabilitv (d .

On the other hand we have a series of cases which appear
even more strongly to imply, if not to assert, the eontrarv
doctrine. A. and B. both set out in their vessels to look
for an abandoned raft laden with goods. A. first gets hold

(h) 3 East 593 (a.d. IsnS), cp. allege.! were that A. in a quarrel
Preface to 7 R. R. at p. vii.

"•) (18C8) L. R. 3 . L. at

p. 34!.

(ff) James V. Cniyiphel! (1S32) .">

C. & P. 372, has been citod in

this connexion. But not only is

it a Xisi prius case with nothing
particular to recommend it, but it

is irrelevant. The facts there

P.—T.

with JJ. struck C. .Votliintr show.«
that A. would have been ju tified

or exou^od in striking,' 15. And if

the lilo'v he iiitcndi'd was not
lawful, it was clearly no cxcu.sc

that ho struck the wmnj man
(p. 31, above, and see li. v.

Latimer ri88fi) 17 Q. B. D. 359.
55 L. J. M. C 13

I

0).

10

^m^
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of th.' raft, thru B.. and A . > vr>«.. is duinai^od by tho wiii'l

and s("i (Irivintr B.'> apuiist it. Uii 8iirh fact"' lhi> Court of

King's Bench h.hl in 1T70 ihit A. cimla ..<it niaiiitain tiv>-

jass. "being of npinitui that the ori«,niial a.t of i\v (h'fen-

dants was not unlawful" e . (^lite earlv in th.' century

it had bicn held that if a man s horse runs awav witii him,

and runs over another man. he is not even prima fai-k a

trespasser, so that under tlu; old rules of pleading ic wa.s

wrong to plead specially in justification (/;. Here, however,

it niav be saiil there was no voluntary act at all on the

defendants part. in Wdknnnu v. Iinh!u^<m. a modern

r«nnin.<:-down case T.v , the Court coneed'tl that 'if ihr

accident happened «ntirely without default on tho part of

the defendant, or blamo imputable to him, tho action does

not lie': thinking, however, that on th<' facts there was

proof of negligence, they refused a new trial, which was

asked for on tho ground of misdirection in not putting it

to the jury whether tho accident was tho result of negligence

or not. In 1842 this declaration of the gen<Tal rule was

accepted by the Court of Qui^n's Bench, though the decision

again was on the form of pleading /; ,

Tho decisive change of opinion took juace within our own

time. In Hohnp:^ v. Mather [i ^'i<' defendant was out with

a pair of horses driven by his groom. The horses ran away,

and *'•- groom, being unat^e to stop th'.^m, guided them as

bes could: at last ho faild to ijet them clear round the

corner, and they knocked down th<' plaintiff. If the driver

had not attempted to turn the corner, they would have run

(f) DifU V. Saunders, 2 Chitty well reasoned.

g39 (h) Hall V. Fearnleif, 3 Q. H.

\j) Gihhov, V. Pepper, 1 Lord 919, 12 L. J. Q. B. 22. The linn

Ravm. 38. betwocn t!ii-i and j'.hhous v. P-pprr

(</) 1 King. 213, 25 3. U. 618 is rather tine.

(1823). Tho argument for the de- (i) L. R- 10 Ex. 261, 14 L. J.

fer.dant seems to have boon very Ex. ITC (1875).

L^M
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-Maii.l.t intM ;, >l,op-fn.Mf. ,,„! it wns ^uss-^^tr,l would
nut l,av,. tuu.h,.,] fh.. plaintiir at all. T\v j,n . fn,,,,,! ih.TO
wa. .... ....i:liir,, ,.-,.. {f.n. fh. .I.iw.- ^^.,. .prfaif.lv .xriu^r.,

f...- 1,. u;,. ini..ir r.. f,„n tl... I.„is,.s. A... I it wn« aruM...!. oil

thr aiitl.„.'it.v „f thf> old lasrs and ,li.(:. 'hat, a tnspas^ l.ad
biT,. .o„,mitt.,|. Tl... Cmii-t refusod i„ tak,- tins viow, luit

>aid i.otl.i..ir about iu^vitablo ac. id.-iit in <:.noral. "For
tl.r .oi.vu.i.fi,,. tiiai.kiiid in .arrvini,' on thr affairs of life.

p.opl<' as ih.'v i:., alonir i^oads must ."xpoct, or put up with,
!>.iph misihi.'t' as r. isonabi.- car<« on fho part of othors , annot
avo.d ' A-

. Thus it swms to hv nmdo a .jiL'stion n..! only
of tl.i' defendant b<'ins free <"roni blame, but of the a.cid..nt
being 8-.i.h as is incident to the ordi..arv u*- of j.ublio roads.
The same idea is ^^xpre.ssed in the j.idirment of ll.t" Kxrheqner
Chamber in T{>,hwcfs v. Flrfrfur. whore it is even said that
ail th' ea.s,.s in whi, h i....vifabl<. aeei.le.it has b<..n hel.l an
<xeusL. can be expiainwi on the principle "that the cireum-
Manees -.vere such as to show that the plaintiff had taken
tiiat risk upon himself "

^/).

FiMally, in S/<ud'>/ V. Pmvrll m , Dei.man .J. eame, on
'!. Ef dish authorities alone, to the conclusion above main-
aiH' '^ uunielv that, where negligence is negatived, an action
''" - ^i'' ^"= injury resulting by accident from another's
'it (''

• t. Th i-easons are not given in the most convinc-
'"- ^" " 'loci.sioii has b^en accepted and is com-
^"' '

^ to as removing any former oubts. The
f""' ^'" y^ilro-glycrriiie Case aid Brown v. K ndall

</•) Bra. Tell B. at p. 267. (a pellet glanced from a Imi.gh
i/) 1.. n

'
X at pp. 280, i:-.;. an.l wou.ideJ the plaintiffs eve).

l>iit see
f U)ni Hiilsbury in A point might have been made for

;':':"1;; *'^ ''^^' ^ ^' '-' '^^ P'^'-'titf. ^ut apparentU- .a,

•"'«V •' * '"^ --' '• ^'"' "cxtr^-huzardu...-'
("0 ll&yij i t ' »^, M, L. .. character of firearms.

Q. B. o2. Thk ** ti:,;f .^e

!0 (2)

§

^m
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i^ n.nv »..-ttl.d p;ut ul- tl,. . omri.o.i 1m« m Kii-l,.!,.! ;is w. II

in Amn-ica. N-tjlig.'iu i" '^ '!•. ..i ...ui..- imt Ir-r fn.ii.

Uabilitv; un.l in .LvidinL' wli.tl.' r a -iv-n art i^ m•,'li^'.•l,I

thr act nnist
'

• .onsid.r- ! %vitl> i-Lraid tn its n.>c.>sMt,v. pr-

piiitv. or ((mformi.y to . ommon iiMigr, in. all the <imiin-

slancvs of th.Masr. All tli.-se .l.-nient^ .ount tcmar.is fin.liiiL'

as u fi'
• whether a man urt> with dn^ ••iut (>- not. Ir miiv

be n, -ii-cnt to do ri^kv thiuf,- at all witl- .
ood v:ax>.. ..

x\, 11 is to do th' in .aiTlv^sly. or t.o do so. jmmon tluiiL-

so canh ^.Iv as t<. m.k. n rdl.ss risk. But this is no gronnd

for laving down. a> a ruh- of law, that there is a gnuluat-d

seal.' of inimnnitv or privil.-e aicording to tho natnr- of

th.' ocasion. Such a ndc i> not to be found in any dcision.

and wonld be far too elaborate for practice («\ A- ti,

Supreme Court of the United States has said: '" Otx'upations,

however in.portanl. which cannot be conducted without

nocessarv danger to life, body or limb, should not be prose-

cutcHl at all without all reasonable pr<.cautions against sucl:

dangers afforded by sc "nee ' (o . Acts done without such

pn.-c^'aution, and causii Inmago. are actionable not as un-

excusc'd trespass's, bu. on the ground of culpable negli-

gence. All this inquiry may be thought to b<'long not so

much to the head of exc<'pt ions from liability as to the lixin-

of the principles of liability in tho first instance. But such

an inquiry must in practice always present itself under tli.

form of determining whether the particular circumstanee>

exclud.^ liability for an act or consequ<'neo which is at first

sight wrongful. The same remark applies, to some extent.

to the class of cases which wo take next in order.

(„) The late Mr. IJeven niado ro)^Mat/ier v. JiiUston (1H9I,

the attempt, Negligence in Law. 156 U. S. 391. 399.

1. (iC3—085.

.,
' "A •> 31^ *'j*^i»'-^?cs&r:„S!"



KXi.Kri>K "F i{|i>ii r<. 14U

'A.- liiivr just htr a Jop^c not s<, nm, |, olwiiiv in i\<iAi i,^

(.hv.nr.-<l hv fh.' iiidiivct 1111(1 Vficillatin-r tr.a'r; c'lit of it in

i.ur MMtlioritics. Thai whiJi \w i,.,\v t.ik.' up i> \v-\\ souh-d
in piiiwiplr, anil tjir .liHLulli.- liav. bivn ..nl\ in living

'li limits of application. It is impoRsihl,. to rairy on l!.,.

i"nimnn affairs of lifr without .loin^' various thiuirs which
ai nior'- or less Hk. 1\ to canxc lows or incoiiM'niinci^ to

utlurs, or even which ohvioisly Uni\ that wav; and this iu

Hich a manner that I heir tcnd.ii.v -annot he rcmi<lied by
any .-ncans .short of not actin<,' at .'til Competition in busi-

II ss is the most obvious examph'. If John and I»et( r are

booksellers in the gamo street, each of thcni must to .-omo

• vtent diminish the custom and profits of the other. So if

th \ are slnpowni r- «>mployin<r ships in the same trado, or

hieki r> in the same mark-t. So if, instead of John and
Peter. We fake tho throe or four railwav companic-: whoso
lines offer a chone of routes from London to the north. But
It is nei'dless to pursue examples. The relation of profits to

competition is matter of common knowledge. Yo sav that

a man shall not seek profit in business at the expense of

others is to say that ho shall not do business at all, or that:

tho whole constitution of society shall bo altered. Short of

a fundamental reconstruction of the commonwealth, the law
must assume that " free competition is worth more to socioty

than it costs " (p .

" Accord in <r to our law, comp<'tition,

with all its drawbacks, not only between individuals, but

l)ctwoen associations, and between them and individuals, is

prmissibh', provided nobody's rights are infringed "
(g).

Lik(' reason* apply to a man's use of his own land in the

(p) 0. W, Holmes J.. Veoehkn
V. Guntner, 167 Mass. 92, lOfi.

(f}\ l^.rA l.indley in Quxfo; v.

Leathern [1901] \. C. 495, 539,

70 L. J. P. C. 76.

«. 'm^r m^:^mi.
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couimou way of husbandry, or oth.-rwis.. for ordinary uud

lawful purpowub. In short, lif<' could nol go on if we did

not, as the price of our own fret action, abide some measure

of inconvenience from the eiiual freedom of our neighbour^.

In these matters veiiiam pelimiisque damusqiic iicmmi.

Hence the rule of law that the evereisc of ordinary right

-

in an ordinary manner is no wrong even if it cau>i>

damage (r). It i<* chicUy in this class of cases that wo meei

with the phrase or fornmla damnum sine iniiiria: a form

of words which, like many other Latin phrases and maxims,

is too often thought to sei-ve for an e.xplanation. when in

truth it is only an abridgment or mnnoria trchuica of the

things to be explained. It is also of doubtful elegance as

a technical phrase, though in general Latin literature iniiiria

no doubt had a sufficiently wide meaning (.<. In English

usage, however, it is of long standing (f').

(r) A.-G. V. Tomline (1880) 14

Ch. Div. 68, 49 L. J. Ch. 377, is

a curious case, but does not make

any real exception to tliis. It

shows that (1) the Crown a^

owner of foreshore has duties for

the protection of the land, though

not enforceable duties; (2) thosie

duties, where the Crown rights

have becomo vested in a subject,

are laid upon and may be enforced

agiiinst tliat subject.

(«) Ulpian wrote (D. 9. 1, si

qnadrupes, 1, § 3): "Pauperies

est damnum sine iniuria facientis

datum, nei' enim pot&st animal

iniuria feciiwo, quod sensu caret."

This is in a very special context,

and is far from warranting tha

use of " damnum suie iniuria " ns

a common formula. Being, I'ow-

ever. adopted in the In.^titutcs, t.

9, pr. (with the unidiomiuio

variant '• inmiiani feciiise '"). it

probably became, through -Uo, the

origin of the phrase now current

In Gains 3. 211 (on the lex

Aquilia) we read " Iniuria autom

occidere intellegitur cuius dolo

aut culpa id occiderit, nee villa

alia lege damnum quod sine

iniuria datur rcprehendit-jr."

Thw shows that " damnum sine

iniuria dare" was a correct if not

a common phrase; though it could

never have for Gains or Ulpian

the wide meaning of "harm (of

any kind] which gives no cause of

action.'' ''Damnum sine iniuria''

staiiilinj; alone as a kind of com-

pound noun, according to tl;e

uioUern use, is hardly good Latin.

(n IJracton says, fo. 221 a:

'• Si quis in fundo proptio lon-

sUuul aliquod molundinum, ''

vectam suani et aliorum vicinorum

subtrahat vicino, faoit vicino

d;.mnum et non iniuriam "
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A classical ilJiist ration ul' the rulr is ^mvl'Ii Ij\ a case in

till' \rar-B()ok ol' Hcnrv I\'., which has ol'tcn born cited in

niodiiii hi)oks, anil whi(li i> still perfect 1\' irocd aiithorityt » .

The action was lre>j)ass bv two masters of tic (irainniar

School of Ciloucestcr against one who had set up a school

in the .same town, whereby the plaint ill>, havinir l)een wont

to take forty pence ii .jnart^jr for a child's schooling, now-

got only twelve p<'nc<'. It was held that such an action could

not be maintained. '' DdtniiHm," said Hankford .!., 'may
be (ibsqiic i/iiicia, as it" I have a mill and my neighbour

build anolhi'r mill, wh( reby th" prolit of my mill

is diniinish(d, I shall have no action against him, I hough it

is damage tonic . . . but if a millerdisturbs the water from

flowing to my mill, or doth any nuisance of the like ?ort, I

shall have such action as the law gives. ' If tlu' plaintiffs

here had shown a franchise in tlu'mselves, such as that

claimed by the Universities, it might have been otherwise.

A case very like that of th<' mills suggested by Hankford

actually came before the Court of Common Pleas a genera-

tion later ;a', and Newton C. .1. stated tl^e law in nmch

the same terms. Even if the owner of the aiieieiit mill is

entitled to sue tho.s<' who of right oui,'ht to grind al liis mill,

and giind at the new oiuv Ih> has not an\ reniedv ajjrainst

" Dair,pnum sine iniuriu " occurs

iu 7 Ed. III. 65, pi. 67, - ilam-

num iib.squc iniuria " in 11 Hon.

TV. 47, pi. 21 (seo below).

(M) Ilil. 11 Hen. IV. 47, pi. 21

( A.D. 1110-11). In tlio course of

urjruiuent tlio opinion is tlirown <m^

that the education of children is

a spiritual matter, and therefore

the rijht of appointing a sfliool-

master cannot be tried liy a tem-

j)oral court. The plaintiff tried to

s«t up a qiHiJii franchise .as lidding

an ancient office in the gift of the

I'rior of 1-antono, near (iloucestor.

Thi-t priory, called " l.anthonia

seciuida," wiia origiiuilly a cell of

I.aiithony in Monniorthshire, but

afterwurd-s became the more im-

|iort:Mit. and was formally made
the priniipal house by a grant of

Edward L\'.: iJugd. Monast. vi.

(X) 22 Hon. VI. 11. pi. 2-! (A.D.

1113). The Jichool ease is cited.
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tho owner of the now mill. " Ho who hath a freehold in liie

vill may build a mill on his own ground, and this is wroii-

to no man. " And the rule has ever since been treated as

beyond (jucstion. Competition is in itself no ground of

action, whatever damagi' it may (aus-. A trader may com-

plain of his rival only if a deiinite exclusive right, such us

a patent right, or the right to a trade mark, is infringed,

or if there is a wilful attempt to damage his business bv

injurious falsehood ("slandrr of title') or acts otherwise

uidawful in themselves. Underselling is not a wrong, though

the seller may purposidy sell some article at unremunerativc

prices to attract custom for other articles (v); nor is it a

wrong even to offer advantages to customers who will deal

with oneself to the exclusion of a rival (z).

' To say that a man is to trade freely, but that he is to

stop short at any act which is calculated to harm other

tradesmen, and which is designed to attract their business

to his own shop, would bo a strange and impossible

counsel" of perfection " (a). " To draw a line between fair

and unfair competition, between wliat is reasonable and un-

reasonable, passes th. power of the Courts. Competition

exists where two or more persons seek to possess or to enjoy

the same thing; if follows that the success of one must be the

failure of another, and no principle of law enables us to

interfere with or to moderate that success or that failure

so long as it is duo to mere competition" [b]. There is

" no restriction imposed by law on competition by ono trader

with another with the sole object of beneliting himself ' {c).

But this must be taken subject to the principle that conipe-

(-(/) A/ello V. Worsley [1898] 1

Ch. 274, 67 L. J. Ch. 172.

:z) Mor;ul Sfenai.'.kip Co. v,

McGregor (1889-91) 23 Q. 15. Div.

bm, atlirmed in II. L. L18!}2] A. C.

•lb.

(a) Bowen L. J., 23 Q. B. Div.

at p. 015.

(6) Fry L. J., ibid, at pp. 02.'),

C2ti.

(c) liord Ilannen, s. c. in II. L.

[1892] A. C. at p. 59.
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ition must be fair in tli," souse of being open. A man
may not beiirlit liiniself at tlie expense of another anil rival

trader by passinj,' olf his goo.ls or business as being that
other's (</,.

\nother grouj. of authorities of the same elass is that
whieh estaidishes "that the ilistiirbanee or removal of the
soil in a mans own land, thoucrh it is the means (by oroeess

of natural percolation) of drying up his neighbour's spring
or well, does not constitute the invasion of a legal right, and
will not sustain an action. And, further, that it makes no
difference whether the damage arise by the water percolating
away, so that it ceases to How along ohaiiiiels through whicli

it previously found its way to the spring or well; or whether,
having found its way to the spring-' or well, it ceases to be
retained tiiere '" {r). The leading eases are Aclon v. Dlun-
dell (/ and C/iasptnore \. h' irJuiidfi (r/j. In the former it

was expressly laid down as the governing princijile " that
the person who owns the surface may dig therein, and apply
all that is there found to his own purposes, at his free will

and pleasure, and that if in the exercise of sucii right he
intercepts or drains off the water collected from underground
springs in his neighbours well, this inconvenience to his

neighbour falls within the description of damnum absque
in'mria whirh cannot become the ground of an action." In
this case the defendant had sunk a deep pit on his own land
for mining pur[)oses, and kept it dry by pumping in the
usual way, with the result of drying up a well which be-
longed to the plaintill and was used by him to supply his

L. 11. .-> P. C. at p. 61, 43 L. J.

1". C. 19.

'/) VI M. Ac W. 324, 13 L. J.

K.\. 'im., iu \i, H, 3*;i riS43,!.

(y) 7 H. L. G. 349, 29 I.. J. h\.

81 a«.39A 115 R. li. 187.

,d) We .shall return to tliis Liter

under tlie he;i(l of Oe(;eit. .V

leading authority is Rcilihnrn,/ v.

Banhnr.t [18!W
| A. C. 199, (i.5 L. J.

W. B. 381.

e'l Per Cur. iliillncorki^h

Uinihg Co. v. Ilmi^on (1873;

I
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cotton 'mill. ChmenMC v. Uichards tiinuMJ tiir rulu a m.
i

I'urthei- in two directions. It settled that it makes no dillV.-

enco if tho well or watercourse whose sui.ply is cut oil oi

diminished is ancient, and also (notwithstanding consider-

able doubt expressed by Lord Wensleydalo) that it matter-

not whether tho operations carried on l)y the owner oi' th.

surface are or are not for any purpose connected with the

use of the land itself. Tho defendants in the ci.use were

virtually the Local Board of Health of Croydon, who hu>i

sunk a deep well on their own land to obtain a water supplx

for the town. The making of this well, and the pumpin-

of great quantities of water from it for the use of the town.

intcrc<>pted water tliat had formerly found its way into th

river Wandlc by underground chamiels, and the supply ol

water to the plaintitf's ancient mill, situated on that river.

was diminished. Here the defendants, though using thei:

land in an ordinary way, were not using it for an orclinan

purpose. But the House of Lords refused to make an}

distinction on that score, and hehl the doctrine of Artvn v

Blundell applicable (A). The right claimed by tiie plaintill

was declared to be too largo and indclinile to have anx

foundation in law. Xo reasondble limits could be set t<.

its ex-rcise, and it could not be re<3oneiled with the natural

and ordinary rights of landowners. More lately the House

of Lords has decided that it does not matter with what

motive or intention a landlord exercises tho right in que-

tion. An aggrieved neighbour will not er his case Ly

{h) Cp., as to the tlUtiii'jtioii

between tho " natural us--i- " of

land and the maintenance of arti-

ficial woxVi, Uurdman v. -V. A.

R. Co. (1878) 3 C. 1". Div. at

p. 174, 47 L. J. C. P. 3o,S; iiiid

further a-- to tho limits of -'natural

user," Ballard v. Towliitsou U885)

29 Ch. Div. 115, 54 L. J. Ch. 454.

Water flowing .n a defined undir-

ground channel which is nor

known, and can he known only hv

excavation, is not ditterent for tll!^

purpose from water percolating

witi...ur anv -hiinnel: Hnidiord

Cnrijuinfioit v. Veiriind [1902J ~

Ch. *;55, 71 L. J. Ch. 859.
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averring that the riglit waj< vxi-h:ih,hI " nialicioii^lv
'

{i .

The law is b(.lieved to Lc iiadiTstuo.l to the !»anie eflect

in the United States.

There ari' Uiaiiy otix'r ways in u|,i,Ii a man may um. hi-

own i)ro|.erty to the prejudice of hi> iieighlHnir, and yet w>
action lies. 1 have no remedy airi.iiist a neighl.our wh..

opens a new window so a.s lo oxerhiok my garden; en the
other hand, lie has none against nie if, at any time before
he has gained a j)rescrij)tive riglit to the light. I build a

wall or put up a scro(>n so as to shut out his vi.nv from that

windrnv. But the j)rinciple in question is not coiilined to

the use in property. It e.vtends to ev.'ry exercise of lawful
discretion in a man".-, own affairs. .\ tnidisnuni may depend
in great measure on one large customer. This person, for
some cause of dissatisfaction, good or ba<i, or without anv
assignable cause at all suddenly withdraws his custom His
conduct may be unreasonable and ill-conditioned, and the
manifest cause of great loss to th<' tradesman Yet no legal

wrong is done. The law is the same if several customers
do the like simultaneously, or even (it is sal)niilted as th.

better opinion) by agroem(>nt among themselves. And such
matters could not be otherwise orderefl. It is more tolerable

that some tradesmen should suffer from the caprice of cus-

tomers than that the law should dictate to customers wliut

reasons are or arc not sudicient for casing to deal with a
tradesman. So an employer entitled to dismiss a workman
at a week's or a day s notice, or a workman entitled to

leave on notice, has only to give the proper amount of notice:

iiis reasons and motives are immaterial. Choosing when,
where, or with whom one will work is as much a matter of
commou ri^ht (subject to any binding contract; as the choice
of an occupation itself (k).

(0 Mayor of Bradford \. Picklei {k) AUe„ v. Flood ' 1898 j A C
[I895JA. C. 587,64L. J. Gh. 759. 1, see per rx.rd liorscholl. at

I). 138, 67 L. J. Q. B. 119.

':t^ia
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And, r.inco
•

ii prison's lili.Tty or liglit to deal with others

is nugatory, lu.h-ss th.-v aro at lihorty to doal with hiii.

if they choose to do so
"'

^1). it follows tliat coercing a i-aii >

workmen or custoiners not to work for or deal with hini

(as distinct from refusing to deal with him oneself) i< nor

an exercise of one's own rigiit. hut a violation of his, and

actionahle if wilfully done to his damage. Such a thing

is more likely to he done, and likely to l>e more iiijurioiw

if done, by several persons than by one, ])Mt on princii)le it

would seem immaterial whether there is one wrongdoer or

several. Wo shall have to return to this elsewhere.

A curious case of this class aro.se ut Calcutta at the

time of the Indian Mutiny, and was taken up to the I'rivy

Council. Rajendro Dutt ai.d others, the plaintills hrlow,

wrre the owners of the Umicnrritrr, a tug emjiloyed in the

navi^gation of the Hoogly. A troo()shii, witli English troops

arrived at the time when they were most urgently need<(l.

For towing up this ship the captain of the tug asTced an

extraordinary price. Failing to agree with him, and think-

ing his demand extortionate, Captain Rogers, the Super-

intendent of Marine (who was defendant in the suit) issued

a general order to oHicers of the Uovcmment pilot sei vicr^ that

the Vnderwrilir was not to be allowed to take in tow any

vessel in their charge. Thus the iwners not only failed

to make a profit of the necessiti- of the Government of

India, but lost the ordinary gains of their business so far

as they were derived from towing shii>s in the charge of

Government pilots. The Supreme Court of Calcutta heM

that these facts gave a cause of action against Captain

Rogers, but the Judicial Committee reversed the dcK;ision

on appeal (w). The plaintiffs had not been prejudiced in

(l) ImtA Lindlev in Quinn v. (m) Rogers v. Rajevdro Butt,

Lealhem [1901J A. C. 495, 534, 8 Moo. 1. A. 103, 13 Moo. P. C.

70 L. J. P. C. 76. -^Og. 13i B- B- 82-
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any definite legal right. \o one was Lound to employ th«ir
tug. any njoie than they were bouii.I to tuice a li.ved sum
for its services. If the Goveriunein of India, ri-hlly pr
wrongly, thouglit the terms unreasonable, they might dei line

to deal with the plaintifl's both on the present and on othrr
occasions, and restrain public servants fr.jni dealing with
them.

" The Government certainly, as any other master, m;.

\

lawfully restrict its own servants as lo those whom they
shall employ under them, or co-op..rate with in performing
the services for the due performance of wliich they are taken
into its service. Supposing it had been believed that thr

Indencriter was an ill-found \ossel, or in any way unlit

for the service, might not the pilots hav.« been lawfully
forbidden to employ her until these objections wore removed?
\^'ould it not indeed have been the duty of the Government
to do so? And is it not equally lawful and riglit whm
it is honestly believed that iier owners will only render thnr
services on exorbitant terms? '"

(«).

In this last case the harm suffenMl by the plaintiff in the
Court below was not only the uatnral. but apparently the
intended consequence of the act eomf.lained of. The de-
fendant however acted from no roa,son of private hostility,

but in the interest (real or suppo.sed) of the publi(^ service.

Not that even averment and proof of malice, in tlw.' sens>"

that the act complained of wns done with the sob- or chief
mtention of causing harm to the plaintiff as a private enemy,
could make any difference in such a ease. " Xo use of
property which would be legal if duo to a proper motive can
become illegal because it is prom])tod by a nj'^fi\o which is

improper or even malicious " (o). And it is generally true

(n) 8 Moo. I. A. at p. 134. 1,32 Bradford v. Picklex [1895] .\. (,'.

R. R. 101, 102. .587, .'-.OS. T.> tlie samp cffoct Lord
(0) Lord Uat^n, Ma>,or of .Maiiiasiuen at p. OUl.

o
a

^-^
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that • nn lu i whidi <lnns ii-.t nmount to .1 l-ual iiijurv cann-t

1„. iKtioniibl.' hcKausf it is done with a l.a.l intent " i».

vs regards the use of property. th.> Hoinan lawyers hel.l

tlijit 'iinimus vieino noenndi " did or ini^ht make n diiTer-

nce. Fn a passage cited und l,> some extent relied on .in

the seantiness. at that time, of native authority) in Actor \.

llJnmMl we read: • Denique MarcvUus scribit, cum eo qui

ia sue fodicns vicini fontini avertit, nihil posse agi, nee .!.•

dolo actionem: et sane non debet habere, si non anirao yiciiiM

nocendi, aed suum a^rum mcliorera faciendi id fecit (7

And this view was suj.posed to be followed by -eogni/.r.l

authorities in the law -f Scotland, who sny that an owner

using his own land must act " not in mere spite or malic .

in aemidationem virim - (r). But it is now explained that

this refers only to the limited ehiss of cas.>s where a Inrd-

owner .an as well do the thing he wants to do. such us

burnii.ir limestone, without nuisance to his neighbour, nn-l

yet wantonlv or recklessly does it at a place where it causes

annoyance (s). It seems then that in Scotland, as in

England, abuse of iui owner's common rights may bo iietion-

able as a nuisance, but inconvenience not amouniing t'.

Muisanne cannot be made to give a right of action by anv

allegation of evil motive.

Again our law dc^s not in general recognize any exclusiv

nglit to the use oF a name, personal or (oral. I may n<>

a name similar to that wliicli my neighbour uses-and tfii.t,

whether I inherit.'d or found it. or have assumed it of mv

(p) Slerrihwn v. Sflunhnm

1853) 13 C. B. 285, m.-ll L. J

r p. 110, 93 R. R- S33; apiiroved

poi- I,ord HcrsoV.cll in .inr'.: v.

f?oorf[1898].\.C. 1.124, 67 L.J.

q. B. 119.

(,7) D. 39, 3, do aqua, 1, § 12 above.

(I'lpian).

^n Bell's Principles, 9))6 (ro-

fcrred to by Lord Wensloydalo in

Chntei'tore v. Itichaidx, .lu/m.,

p. \54.

(«) Lord Watson in Ma;nr "t

Bnidford v. Picklm, not« 'o>,
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own motion >n Ion- ;is I ,lo „„t n.,. it to |,;is> ofi' my waivs
<>r business as hcin- liis. winch i> ,,,,it,. nnotluT maftor.
The fait that inconv.iiion.f arisos hum fh.> simiinrity will
not of itself r-Msfitntr a joijal injniy {/\ „„,1 allr-i.f ions of

I
>"i'"iT <ln'nai,'r will not ndd any Icsral ell\rt. " You niu>t

have in our law injury as wcU as dumago "
(«).

U). -Lriire and fjcmrr: Ynhitli nn>, fit iiniolu.

Harm sulleivd by eons< nt is. within limits to bi> m.nitioned,
not a eause of civil action. The same is true where it i^
met with under conditions manifesting aeeeptane*. on the
part of the i)erson suffering it, of the risk of that kind
of harm. The maxim by which the lulo is commonly
brought to mind is " \ olenti non fit iniuria "

(x). " Leave
and licence " is the current rnglish phra.so for the defence
raised in thi- class of cas-s. On tlie one hand, however,
rnienti von jit hihiria is not universally tru.v On the other
hand, neither the Latin nor the English formula provides
in terms for the state of things in which there is not spttifio

will or assent to suffer something which, if inflicted against
the party's will, would be a wrong, but onlv conduct .show-
uig that, for one reason or another, he is content to abide

I

/) See liioypss V. Biiricmt

aSoS) 3 D. M. G. 89fi, 22 L. J.

Oil. 075, 9£ R. K. 350, a Hassicil

c^so: Dn Bonlay ;. Iju Uniitny

18(i9) L II. 2 P. C. 430, 3S L. J.

P. C. 3'; Dnii v Brov:,>ii>jq (1878)
inch. Div. 29t, 48 L. J. Ch. 173;
St;cpt V. Viuon linnk, &r. ri83j)
•iu Ch. D. 156, 55 L. J. Ch. 31.
Cp. Mnnlfiomrri/ v. Thnmpnon
;1S91] .V. C. 217, 60 L.J. Ch. 757,

ind dist. Pinet's oa. [1898] 1 Ch.

179, 67 L. J. Ch. 41, where a nimio
w.is assumed for a fraudulent pur-
pose. .\£ to titles of honour, Earl
Cowle'i V. Cnitnipsx Cowley [1901]
A. C. 450, 70 L. J i'. 83.

(u) .Je.*sel M. R., 10 Ch. Div.
304.

ifj") .'\« to tlie soiiren of thi."

maxim and its history in carlv
Knglish authorities, see T. IJr ven
in Journ. Soc. Corap. Le^'j'.. for

1907, p. 183.
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the chanco of it (//:. Some loarnrMl p.-i^oi.-, w.ml.l imiko

thih a «listiiict ground of excuse uiuIi.t tli.' iiiiinr ^t

" assumption of risk."

Th ' case of express eonscnt i^ cotnpanitivelv rare in our

book? "xc. pt in the form of a lirvneo to etilir upon land

It is indeed in this last connexion that we most often hear

of "Iravo and lio«>ncc," and the authorities mostly turn on

questions of the kind an(i extent of permission to be inferred

frftm particular language or acts (z .

Force to the person is rcndji>ro<l lawful by consent ii'

such matters as surgical operations. The fact ' -ommoi.

enough: indeed authorities are silent or nearlv so, be aus • u

is common and obvious. Taking out a man's tooth witliuu:

his consent would be an aggravated assault and batten

With consent it is lawfully done every day. In the case e,

a i^'rson under the age of di.-cretion, the consent of thai

person's parent or guardian is generally necessary and suiii-

ciont (a). But consent alone is not enough to justify wlm

is on the face of it bodily harm. There must be some kiud

of just cause, as the cure or extirpation of disease in ti„

case of surgerv. Wilful hurt is n6t excused by consent or

assent if it has no reasonable object. Thus if a man li. onces

another to beat him, not only does this not prevent the

assault from being a pun shable offence, but the bett. r

opinion is that it does not deprive the party beaten of his

right of action. On this principle prize-fights and the like

"are unlawful even when entered into by agreement and

without an-er or mutual ill-will '(b. " Wh- never two

(y) Unless we said that leave

points to spocific consent to an act,

licence to general assent to the con-

gequcnces of acts consented to: Uul

Buch a distinction seems too

fanciful.

(z) See Addison on Tort,-,

p. 312, 8th ed.

(a) Cp. Stephen, Di^at of the

Criminal Law, art. 204.

(6) Commomreallh v. Collberg

(,187C) 119 Mass. 350, and 20 Am.
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I>.'rsons go out to «.r.k. va.U oth an.l .Jo .so. ou. h is ,n.iltv"tan assault- ... Th. na.ou .aid to 1... ,1.., .u, h a.U
an., apair^t thv i>.a,^, or ,en.J ,o i .^a.lu. of the p-aro But
.nu^ruuch a.s ov.n tl.e «l..ht,.8, d.^vH. applicati..,. of force
»1 not ju.tiii,.!, was ,„ ,h,. 1„„„„,, „,. ,.,.,,„,,„., ,,.

^^ ^^^^^^ .^

anu co«/.« ^,.;„, .something more i.un u>ual n.u.l I- .n-unt
I'v tins ,.xpn>.ion. Ti.e d.-.tinctiun ...,„,s „. b. .|.,.t a.^n.e-
'"""' ^"^' ""^ '"^^i'V ^•'<> ^in-ul cnus.n. or endeavouring to-w- appr..eiabl,. b,.|,l I, ,. for ,|.. u.ero phasure of the

•itii pro- ^ pa(l(Ji.,| ijlovos ig

d curs.- o tlunir.s liarmless.

'^ 1' '^- 1- tball i.s a bwful
'"

^ " " 1 t.i^ 11 ill if: a
" plaj Hk' at 1 lis, I rannot say.

t kiiow of thai ,' is not lawfuJ

parties ,,r otlurs, f,

law Jill, bieaiisr in i,

Figliting witli the bu

pa'^tinie. though niii?

kicking Jiiuteh is not.

nor was it ever said t^

for a gentk.man to kar-. :he us. ot the small -.or 1; and vet
that cannot bo loarn.!.' %ithoi

F'neing, singlestick, or phi

accustomed manner, . lawfid,

hurt to one another, n ; 'ak.

iind pads that no !nn worth
with sharp sword ur ;

not hiwful, thoup hero .-, ,

ween the men, md thoiu-

f'xHude danger to life or li,.,

"bodily harm wa.s not th nv>

scnis to be what is calkd a .(

iriL' will foils" rrf).

*i^ n blunt sabres in the

'US- tl.e players mean no
h ord-r -\ the u>.> of masks

IB- f is likely. A duel

of Irerman student.* is

1^0
, rsonal enmity be-

litions be such a.s to

" If cannot be said that

m .-ith-.-i- side" (c . If

Mion of ruixor] law and fact
Whether a particular action oi contest ii. olves such inten

Rep. 328, where authoritio:- aro M,,>ro and ;Pwliere oit.^l fmm

^ -j^t; u. 1.1 A.^. ^^ authontv is reuiiv better

,

:"«
,?"v^

'/ ^ ''• ^' P- *='•
^^'> I^-*-'« cLr La. 0,0cp. Buller N. P. 16. The passage (.) Fo,*t«r, /. ..

P.—T,

i
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tion to do rt'iil luirt tlmt ( ohm nt or ii'^sint will not jnstifv

it ^/ . Xcplitt of tiMial piciaiitiDiis in any pustinK' known

to involvf ilangir would h- cvidono' ol" wront^lul inttntion,

but not conilusivf ividi nc<>.

This qu'stion was in( id< ntallv coiisidind bv several of

the judg's in A </. v. Conn/ <'
, whoro the majority of the

Court h'ld tliat mere volunti
.

prescnee at an uidawful

fight is not neee«<sarily punisliubh' as taking part in an

assault, but tlure was no diff.renee of opinion as to a prize-

fight being unlawful, or all persons aetually aiding and

abetting liierein being guilty of assault, nolwithstaiidinv'

that the print ii)aU liyhl by mutual eonsent. The Court bad

not, of coarse, to decide anything as to civil liability, but

some passages in the judgnaents are material. Cavo J. said:

' The true view -s, I think, that a blow struck in ang^^r. or

which is likely or is intended to do corporal hurt, is an

assault, but that a blow struck in sport, antl not likely nor

intended to cause bodily harm, is not an assault, and thnt,

an assault boirg a breach of the p^'aeo and unlawful, tli-

consent of the persf.u struck is immaterial. If this view i<

correct a blow struck a prize-liirht is clearly an assault;

but playing with singlesticks or wrestling do not involve an

assault; nor doe= boxing with gloves in the ordinarv

way " Iv. Stephen J. said: " When one person is indict. •,!

for indicting personal injury upon another, the consent of

(f) t'p. Pulton, Dn I'aco Retji',

17 1). It niiglit Ik« a niio point

wliother the old English hack-

swonliiif; f.-'oe "Tom Brown")

\va.< lawful or not. And qii(rrc of

the old rules of Rugby tootball,

which allowed deliberate mi-king

in txiiue rircum-stanrcs. Q'lTre,

also, whether one monk mifrht have

lawfully licensed another to heat

him by way •of spiritual discipline.

Hut anyliow he could not have sum!,

beinsr civilly dead by his cntcriiij

into religion.

(fl) (1882) 8 Q. B. D. 5.34, U

L. J. M. C. 66. For fuller col-

lection and consideration of autln)-

rities, cp. Edward Man.son's notf!

in L. Q. R. vi. 110,

(A) 8Q. B. D. at p. 639. .U to

the limits of lawful boxing, wx'

lie;/. V. Orion (1878) 39 L. T. 293.
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ua

tit- |)> IM)11 wlio Mlstl.ill> til,,' illjurv 1« |,() (IrfciKO to tlir

pHvin u|,„ iiiHi.t^ i|„. i„j,„v, if tij.. Illjurv is of surh a

iiattiiv, or is iiiUiitol undir >urh ciicuiiii^tanfvs, tliat it« in-

tlMtion is injurious to th- public as w.-U us to tip- {>,i-son

lujurMl.
. In fas.s wh, iv life an<l linih ar- .xp^sed lo

Jio serious ilanjfiT in the <nninion cours*- of things, I tliink

ilial lonsint is a ilofenco to a charge of assault, cvrti when
umsid.rable font' is us^d, as for instance in cases of wn-st-
ling, sinpl.stick, sparring with glov.s, football, and the like;

but in all eases the (juestion wh.thor consent docs or does
not take from the application of forco to another its illegal

cliiira. Icr. is a question of degree depending upon eireum-
s-tfinces ' J\ These opinions seem ecpially ajiiuiiable to iht
rule of civil responsibility (A:\

A licence obtained hv fraud is of no elTeet. This is loo

nbvious on the general principles of the law to need dwelling
npnnd).

Trials of strength and skill in such pastimes as those above
III' ntioned afford, when carried on within lawful bounds, the
li-'<t illustration of the principle bv which the maxim volenti
i"'ii fit iniuria is enlarged beyond its literal meaning. A
iiiiiu cannot complain of harm within the limits w, have
mentioned; to the chance* of which ho has e.vposed himself
with knowledge and of his free will. Thus in the ease of
two men fencing or playing at singlestick, mhnti non fit

'!) 8 Q. n. D. at p. 549. Com- (/) A rather curious iHuitratim
pare arts. 20«, 208 of the Icarnod may be found in Darie, v. M„, shall
ju(l?p".-< "Digest of the Criminal
\..i\\\" The lamjuairo of art. 208
fulldw? tlic authorities, but i am
nut .nire that it exactly hits the

<ii-tiiiction.

I) Xotwithftanding the doubt
expressed by Hawkins J., 8 Q. li.

r> at pp. 553, 554

18<a) IC C. 15. X. S. 697. 31

L. J. r. P. 61, 128 U. H. 881,
vvliero tho .-w-calied c((uital)lo plea
and rejilication .sponi to have
'iniountej to a. v.m-.r.-.-.in !:>w f.l,-.,-i

"f icavr and liccnon and joinder
of is-.sue, or perhaps new as-sign-

nieiit, thereon.

11 (2)
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iviin'm would be asfitrin il li\ most lawyers a- llx' yovcniiiii:

rule, yet tlio words must be loned. It is not tlio will ot' cm

player tliat the other should hit him; his ohj<'ct is to be Im

as seldom as possible. Hut he is content that the other shull

hit him as much as by lair play he can; and in that si n-

th(; striking is not against his will. Thenfore the " a^^ault

of the school oi' arms is no as>ault in law. Still less is th. i

an actual consent il' the fact is an accident, not a necessaiv

incident of what is bi'ing done; as where in the cours.; u|

a cricket match a player or spectator is struck by th<' l>;ill

I suppose it has never wcurred to any one that legal wmn-

is done bv such an accident ev<'n to a spectator who is lakin-

no part in tln' game. So if two men are fencing, and oih'

of the foils br(>aks, and the brok^Mi end, being thrown eii

with some force, hit;- a byslander, no wrong is done to hiiii

Such too is the case put in the Indian P<'nal Code [m el' ;i

man who stands near another cutting wood with a hatch, i

and is struck by the head flying off. It may be said tlii^

these exaniph'S are trivial. They arc so, and for that reasei.

appropriate. They show that the principh; is const ant I v

at work, and that we lind little about it in our book- ju^t

because it is uncjuestioned in common sense as well a> in

law.

Many cases of this kind seem to fall not h-s naturally

under the cxc<'ption of inevitable accident. But there iv.

we conceive, this distinction, that wlu^re the plaintiff lia?

voluntarily put himself in the way of risk the defomlant

is not bound to disprove negligence. If I choose to stand

near a man using an axe. he may be a good woodman or \\'<\

but I cannot (it is submittinr complain of an accident h -

cause a more skilled woodman might have avoided it. .\

man dealing with ixplosivcs is bound, as regards his \\^\-^\

[m) Illu.-t. to s. 80. On ttii- point of actual consent, cf. »s S7 and --^
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hour's property, to diligonco and moro ihan dilirencp.
if I

But
fxo and watch a liruwork-niakvr. t or niv own ainusoinrnt.

..ikI tJir sliop IS blown up, it scums I sliall havo no cause of
action, oven if ho was hiindling liis materials unskilfully.

This, or even mon-. is implied in the decision in Ilot I v.

H';//,r.v n
,
where it was h, Id that one who trespasscl in a

^^ro^]. having notice that spring-guns were si't there, and
wav shot by a spring-gun. could not recov<T. The maxim
•volenti non lit iniuria " was expressly held a])plicablc: "he
voluntarily exposes himself to the mischief which has liap-

piwd " (o). The case gave rise to much public excitement,
and led to an alteration of the law [p;, but it has not been
doubted in subsecjuent authorities that (m the law as it stood,

and thr facK as they came before the Court, it was \vv\l

d.cidrd. As the i)oiut of iie-ligencc was expressly rai-.d
hv thr pleadings, the decision is an aulhority that if a man
;in, s out ot his way to a dangerous action or state of things,
hr must take the risk as hr tinds it. And tiiis app. ars to be
material with regard to the attempt made by n^spectAble
authorities, and noticed above, to brin-r under this principle

til' head of excuse by reason of inevitable accident (g;.

It was lield by a majority of I Court of Appeal that
if a man undertakes to work in a railway tunnel where ho

()-) (1820) 3 B. & Aid. ,301, 2J

R. K. 400; cp. and dist. tlio latoi-

csue of liird v. llolhmnk (ISJS,

4 B:ng. «i28, 29 K. U. (i,57. I'lii-

argiimcnt that since tlie doffiid mc
eould not liavo justified sliootinp

1>. 314.

(;;; Edin. JJov. xxxv. 123, 410
loprinted in Sydney Sniitlis

wiiik.<). Setting spriiiir-fruns, ex-
ifi)t liy nij,'iit in u dwelling-liouio
fur tlie protection tlioreof, waa

ospassor with his own hand, made u criminal otfencu l.y 7 ,V 8
eseii after warning, he conid not

justify sliooting' liim witli a spiiiij;-

crun, is wcisiflied and found wanting,

thoiiijli porhap>i it ought to liuvo

prevailed.

0) Per Bayley J. 3 B. ic .\ld.

:it p. 311, and lloljovd .1. at

Cieo. IV. c. 18, now repealid and
^nihstantially ro-enaete<l {2\ ii. 2o
Vict. c. 9.5, s. I, and c. 100, s. ?1).

(q) Jlolm«.s V. Mather (1875)
!-. Ii. 10 Ex.. at p. 2G7; liijlandu

V. Vleir.her (186(>) L. 11. 1 Ex.
.It p. li.i.
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knows that trains are constantly pas'-ing, he cannot coni-

plfiin of the railway company for not taking measures to

warn the workman of the approach of trains, and this

though he is the sei-vant not of the company but of tlio

contractor (r) . The minority held that the railway compan\

.

as carrying on a dangerous business, wert! bound not tc

expose persons coming by invitation upon their i)ropcrt\

to any undue risk, and at all events the burden of proof wa>

on them to show that the risk was in fact understood and

accepted by the plaintiff (« .
" If I invite a man who hris

no knowledge of the locality to walk along a dangerous diff

which is my prop<?rty, I owe him a duty different to that

which I owe to a man who has all his life birdnested on

my rocks" (t).

But where a man goe» on doing work under a risk whii h

is known to him, and wliich does not depend on any ou'

else's acts, or on the condition of the place where the work

is done, but is incident to the work itsi4f, he cannot be

heard to say that his exposure of himself to such risk was

not voluntary (m) .

The principle expressed by volenti nan fit iniuria is dif-

ferent from thai -f contributory negligence (a; , as it is in

itself independent of the contract of service or any other

contract («/). It does not follow that a man is neglig' nt

(r) Woodley v. Met. Bist. It.

Co. (1877) 2 Ex. Div. 384, 46

L. J. Ex. 521; Mellish and

Baggally L. JJ. diss.

(«) Cp. Thomas v. Quarieiinaine

(1887) 18 Q. B. Div. 685, 56 L. J.

Q. H. 340, and Lord Ilerschell's

judgment in Membery \. G. li' . It.

Co. (1889) 14 xVpp. Cn. 179. 190.

(/) Fry L. .T. 18 Q. U. Div. at

p. 701. .Vnd seo Yurninutli \.

Fv'Kre (1887) 19 Q. B. D. 647,

57 L. J. Q. B. 7.

(ti) Memhery v. G. W. It. Co.

note (s). Lord BraniwoU's oxtr..-

juditial remarks cannot be sup-

ported: sec per Lord llerschell. 14

App. Ca. at pp. 192, 193; and

iS'»it7/( V. linker, pp. KiS— ITii.

below.

(.r) Bowen L. J. in Thomrs v

Quarlermaiiie (1887) 18 Q.. B. Div.

685, 694, 697, 56 L. J. Q. B. 34ii

ill) 18 Q. U. Div. at p. 69S.
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or imprudcnl bcrauM- lu^ chooses to l'IicouuUt u li-k which

\ir knows and apijiciiatos; but. if lie doos voluntanlv run

the risk, he cannot coinphiin afterwards i^-. At tin' saini'

tinii', knowledge is not of itself eon< lusive. The maxim is

rolr)iti—not scifnti-' tioii /it iiiinrin ; "the (jucstion whether

ill any partieular ease a plaint iff was vrdrns or noh'ns is a

fiueslion of faet and not of law " a . A workman is not

bound, for example, to throw up his employment rather than

go on working with appliances N,hii h he knows or suspects

to be dangerous; and continuing to use such appliances if

the employer cannot or will not giv<' him better is not con-

clusive to show that he voluntarily takes the attendant

risk (6 . As between an employer and his own workmen,

it is hardly possible to separate the |uestion of knowledge

and acceptance^ of a particular risk from the question whether

it was a tenr m the coiitraet of service ^^^ though it is seldom,

if ever, an express term, that the workman should accept

that risk. Since the Employers' Liability Act deprived the

master, as we have already seen, of the defence of common
employment " in a considerable number of (ascs. thi- defi'uce

of rolentl mm fit inittria lia.s several times been tvsorled to.

with the effect of raising complieat<'<I discussion on tolerablv

simple facts. By treating the maxim as if it w.re of literal

authority '\vhich no maxim is\ and tlun eon-truing it

largely, something very like the old doeirim. of "'common

employment " might have been indireet'.y restored. For
some time then' was appreciable danger this result. But

the tendency was effectually cheeked by tlio decision of the

House of Lords in Sndlh v. Baker <
. Except win re there

(z) Boweu L. J. 18 Q. B. Div. (h) Ynnnoulh v. Fiance, last

at p. 695. note; Thrmsdl v. Ilandiiside

ia) Ibid, at p. <i9(i; Lindley (lUb^) 20 Q. J5. D. 359, 57 L. J.

L. J. in Yarmouth v. Finnre Q, li. 347: .Siiiit/> v. lia/.er
[ 1.S91J

(!887) 19 Q. C. D. C17, G59, A. U. 325, GO L. J. Q. U. OsS.

before judgo«i of the C. A. aitting (,<-; [1S91J A. C. 325.
U'i a divisional Court.

i
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is an obvious and necessary danger in the work itself, it niu-t

be a question of fact in every case whether there was iin

agiicnient, or at any rate consent, to take the risk '</
.

" Where a person undertakes to do workuhich is intrinsiralU

dangerous, notwithstanding tliat reasonable care has bei ii

taken to render it as litth' danirerous as possible, ho no doulit

voluntarily subjects himself to the risks inevitably ai coni-

panying it, and cannot, if he suffers, be p<5rrnitted to com-

plain that a wrong has been done him, even though the cau>'

from wdiieh ho sufftTs might give to others a right of action

:

as in the case of works una\ oidably producing noxious funic.-.

But where "a risk to the employed, which may or may nor

result in injury, has been created or enhanced by the negli-

gence of the employer," there " the mere continuance in ser-

vice^ with knowledge of the risk," does not "preclude tli"

employed, if he suffer from such negligence, from recover! n;.'

in respect of his employer's breach of duty Vud it

seems that (apart from contracts to take a class i ^ risk<

there must be cons(Mit to the particular act or operation

which is hazardous, not a mere general assent inferred from

knowledge that risk of a certain kind is possible (/).

Cases of volenti non fit iniuria are of course to be dis-

tinguished from cases of })ure unexpected accident, where

there is no proof of any negligence at all on the defendant's

part (g). It seems thnt Thonms v. Qnartermaine, thougli

not so dealt with, was really a ease of this latter kind {h).

(h) Sec Ivord Morris's remirka{d) U'il/iaiits V. /Ji.),iiiif//iain

Batter:/ and Metal Co. [1899] 2

Q. B. 338, 345, 68 L. J. Q. B.

918, per llomcr, L. J.

(e) Lord Ilorsoliell [1891] A. C.

at pp. 3(i0, 362.

(/) Lord Hahbun- [1891] A. C.

at pp. 336—338.

(n) Wnhh v. U'niteieij (.ISSo)

21 Q. B. Div. 371, 57 L. J. Q. B.

586.

ill .S„nt/i V. Baker [1891] A. C.

at p. 369. Ill Smith v. Pn/w
itself, an appeal from a Countv

Court, this point, not having bciMi

raised at the trial below, was not

open on the appeal. It was never-

theless e.\tra-judi(ially discu.^scd,

with considerabio variety 'il

opinion.
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Tn thocoiiMiiii'tioii of a {K.licy of insurajipo nsniiiist death
or injury l)v accident, ai; cxfcpiion of liarni " ha[)pojiinfr by
\|)Osurf of the insured to obvious risk of injury " inchides

aecidents due to a risk whieli wouhl have been obvious to

i person usinj,' eoninion cure and attention (i).

U'e now see that the whole Lnv of ne^^rlio-cK,' assumes
the jiriiiiiple of rolcnfi n/»i jU Itiinrui not to be. aj)ph'eable.

It was suggested in Uohm;.-< v. Mather J:) that, when a
ompetent (h-iver is run away with by liis horst.'s, and, in

spite of all he can do. they run over a foot-])nssen<rer, iho
foot-passenger is disabled from suing, not simply because
the driver has done no wroiijg. but because peoj)le who walk
\\oi\g a road must take liic ordinary risks of traihi . But,
if this were so, why stop at misadventure without negli-
gence? It is common knowledge that not all drivers uro
careful. It is known, or capaltle of being known, tiiut a
certain percentage are not careful. •• Xo one (at all events,

some years ago. l)efore the admirable police regulations of
later years) could have crossed London streets without know-
mg that there was a risk of being run over "

[J). The actual
risk to which a man crossing the street is exposed (apart from
iny carelessness on his own part) is that of pure misadven-
ture, and also that of c-arele.s.s driving, the latter element
being probai)ly the greater. If ho really took the wholo
risk, a driver would not he liable to him for running over
him by negligence: which is absurd. Are we to say. then,

that ho takes on himself the one j)art of the risk and doc«t

not take the other? A reason thus artilioially limit.>d is no
reason at all, but a mere fiction. It is simpliT and better

to say plainl, that the driver's duty is to use proper and
reasonable care, and beyond that he is not answerable. The

I

/) Corat.sJi \, Acci'^ent luani'-

n,cc Co. nsS9) 23 Q. B. Div.
•!53, .58 L. J. Q. li. .591.

''.•) T, R. 10 Ex. at p. 267.

Lord Ilalabury [1891] A. C,
.It p. 337.

&
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true view, wo Bulnuit, !*• that the (loetriuc of volmit.uv

exposure to risk has no application as bctwoon partii ^ oi,

an equal footing of right, of whom one tlcx;s not go out ol

his way more than the other. A man is not bound at hi-

peril to lly from a risk from which it is another's duty t'

protect him, merely because the risk is known {m.. Miicli

the same pnnci|)lo has in lato years been ajjplied, and it>

limits discusst'd, in the special branch of the law wiiich

deals with contiibutoiy negligence. This we slui'l have tu

consider in its place («).

11.

—

Works of Xecissitij.

A class of exceptions as to which there is not niucL

authority, but which certainly exists in every system ot

law, is that of acts done of necessity to avoid a greater

harm, and on that ground justilied. Tulling down house-

to stop a lire (o), and casting goods overboard, or othorwis'-

sacrificing property, to save a sliij) or the lives of those on

board, are the regular examples. The maritime law ol

(>h) Smith V. Baker [1891]

A. C. 32a, 60 L. J. Q. B. €83;

Thrussell v. HandyMe (1888) 20

Q. B. D. 359, 57 L. J. Q. B. 347.

(ji) See Gee v. Metropolitan S.

Co. (1873) Ex. Ch. L. K. 8 Q. B.

161, 42 L. J. Q. B. 105; JloOson

V. -Y. J:. R. Co. (.1875) L. \l. 10

Q. B. at p. 274, 44 L. J. Q. B.

112; and per Bramwell L. J. (not

referring to these authorities, and

taking a soniewiiat different view).

Lax V. Corporofion of Darlington

(1879) 5 Ex. D. at p. 35, 49 L. J.

Ex. 105.

(o) Dyer 36 0: as to burning

hea.ther an anotlier's land fj stop

the spread of heath fire?. Cope v.

tSharpe [1910] 1 K. B. 168, 7;i

L. J. K. B. 281. Xecoi'iity in'i>t

bo shown, not in tlie sense ot

" actual '• necessity as judged afUM-

tlio event, but according to tl.'-

judgment of a roiisnnabl'? ii i::

n'eoting imminent danger at tli'i

time: Cope v. S/iarpc (So. 2

[1912] 1 K. B. 496, C. A., 8(i

I,. J. K. B. 1008. Cp. the opinion

of Best C. J. in Dewey v. U'/iitr

(1827) Moo. ic il. iJ6 (danuiiju

inevitably done to i)laintiff's !iini~i-

in throwing down chimneys ruinixJ

l)y fire, which wore i-i danger ot

falling into the liighway: a verdict

for the defendant'* v\<i acquicsool

in).
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gem.TuI average a^suiue>. ms ii> wry loiiiidatioii. tliat tli.'

der^tructioii of propiTty iiiiilcr >ii(li ((iinlilioii-. ol' <1;iiil''I- i>

jiis^titiiililc J) . It issiiilalM. (Imi • in tinir of war -.^iw -l,,,!!

justify entrv on another's land to make a bulwark in (M'enee

(if the king and the kini,nloni.' In the.-i' ea^..^ th.' appar-n:

wrong sounds for the pulilie good 'ly . In strict law
this justilieation may be aUeged by any of tlie Kings sub-
jects: but in practiev no sueli act is likely to be done i)y

any one but a servant of tiic Crown. It does not seem clear

that the Crown is entitled to enter on and oecnpy a snl)ieet s

land during war time for administrative naval, militarv. or

aerial work as distiuet from pressing lowil defence without

statutory authority (;r;; but at all events proper compensa-
tion must be made for the use and oeeiipation; in jioint of

'Ct the Crown, under whatever title aeting, ha- in\aiial)lv

IJdid down to the present time i^.s.. There are also circum-

stances in which a man"s property or j;?rson may liii\e lo

ill) dealt with promptly for his own obviois good, but hi?

consent, or the consent of any one lia\ ing lawful authority

over him. cannot be obtained in time. Here it is evidi'ntlv

justitiable to do, in a proper and n^asonable manner, what
needs to be done. It ha> ne\er been supjiosed to be even

technically a trespass if I throw water on my neighliour s

goods to save them from 11 .. or seeing his housi^ on lire.

{pj Mouse'n caac, 12 Co. lU'p.

<i3, is only just worth citinfr as an
illustration that no action lies.

iq) Kingsmill J. 21 Hen. VII.
2", pi. 5; cp. Dyer, uhi nn/im.

In 8 Ed. IV. 23, pi. 41, it is

tiiuught doubtful whether the justi-

fication should be by common law
or by special custom. See p. 124.

alxjvo; A Petition of Right [1915]
3 K. B. 649. 84 L. J. K. !!. lOCl

C A. The extension of the pre-

roifatiic ill that rase to o<'cuii:itim
and use of a flying; ground during
the war was not necessary for the

decision.

.); No such existing prerug:itive

is adniittod in tlie M. K.'s judg-

ment in the case next cited.

(s) he Keyset's Royal Hotel v

R. [1919] 2 Ch. 197, 88 L. J. Ch.

415, C. A. (Swiiifen lilady >!. 1!.

and Warrington L. J., Dukt: L. J.

difs.). atfd. in H. L. May 10, 1920
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'liter iHaciubly on his land to help in putting it out
(J.^.

Nor is it an assault for the Jirst passer-hy to pick up ;i

man rendered insensible by an aeeident, or i'or u cninpi tMit,

surgeon, if lie perceives that an operation ought forthwilli

to he performed to save iIm' man's life, to perform it without

wailing for him to recover consciousness and give liisconsml

.

These works of eharity and ne<essity must be lawful as wellai

right. Our l)ooks have onl^' slight and scattered hints on

I lie suljjeel. probably because no question has ever hern

made (»}. Thi' test of justiiicaticn seems to be the actual

presence of imminent danger and a reasonably apparent

necessity o£ taking such action as was taken (x).

It seems that on the same principle a sli-anger may justify

interferitig with the goods of a lately deceased person so

far, but only so far, as required for the protection of the

estate or for other purposes of immediate necessity [^yj.

12.

—

Private Defence.

Self-defence ^^or ratlier private defence (c), for defence of

one"s self is not the only case) is another ground of im-

(t) Good will witliout real neces-

sity would not do; there must Ix;

danger of total loss, ar.d, it is said,

without remedy for tli.' owner

against an- nerson, per Rede C. J.

•21 Hen. Vli. 28, pi. 5; but if this

be law, it mu!»t bo limited to

remedio-J against a trespasser, for

it cannot bo a '.rcspass or a lawt'i 1

iict to save a man's goods aciord-

ing aa tliey are or are not insured.

Op. Y. B. 12 Hen. VIII. 2, where

there is some curious discussion on

the theory of trespass generally.

A mere volunteer may not force liis

way into a house on fire already

under the control of persons who

arc lawfully endeavouring to jnit

down the fire, and are not mani-

festly insufficient for that purpose:

Carier v. Thomas [1893J 1 Q. li.

t)7.j (judgment of Kennedy J.).

») Cf. the Indian Penal Code,

s. 92, and the powers given to tiie

London Fire Brigade by 23 i: 29

Vict. c. 90, 9. 12, which seens

ratlicr to assume a pre-cxistiiig

riglit at common law.

(x) Cope V. Sharpe (No. 2),

note (o) above.

( '/) See Kirk v. Gregory (187<;)

1 Ex. D. 55, 59.

(z) This is the term iidop'ed in

the Indian Penal Code.
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mmiity well known to the law. Tu repel force hv fore it^

the common instinct of every cnature that has rncsins iiS

defence. And when the ori{»inal force is unhnvful. tliit-

natural right or powir of man i.x uliowed, nay approved,

by the law. Sud 'en and stroiij,' resistance to uiiriyhteoiis

attack is not merely to be tolerated: it many casi>s It is

a moral duty. Therefore it would be a t,'i-a,ve mistake to

regard self-defence as a necessTxry evil sufTercd by the h\\

because of the hardness of men's iiearts. The right is :i

just and perfect one. It extends not only to tlie defence

of a man's own person, but to tlie dcfiiice of his property

or possession. And what may be lawfully done for oneself

in this regard may likewise be done for a wife or husband,

a parent or child, a master or servant ('rt\ At the same tinn

no right is to be abused or made the cloak of wrong, and thi^

right is one easily abused. The law sets bound to it b\

tlie rule that the force employed must not be out of pro-

portion to the apparent urgency of the occasion. We sny

apparent, for a man cannot be held to form a precise judc-

nicnt under such conditions. The person acting on the

defensive is entitled to use as mucli force as he reasonably

believes to be nccessarj. Thus it is not justifial)le to usf-

a deadly weapon to repel a push or a blow with the hand.

It is even said that a man attacked with a deadly weapon

must retreat as far as he safely can before he is justified in

defending himself by like means. But tliis probably ap])lie,«

(so far as it is the law) only to criminal liability (h). On

(a) Blackstone iii. 3; and see was understt>od that a loid miffht

the opinion of all the justices of fi^ht in defence of his men as well

K B., 21 Hen. VII. 39, pi. .50. a^ they in his. U. Alf. c. 42, §.5.

There has -n some doubt [b) See Stephen, Disre-^ of

whether a maste. could justify on Criminal Law, art. 200. Most of

t!ic ^ound of the defence of his tho .luthority ou thi^ subject is iii

fervant. But the practice and tho tho early treatises on Picas of the

liettcr opinion have always boon Crown,

otherwise. Before the Conq\:ost it
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the oth'T lifind, if a man pit'scnts a pistol at niy lirad aiiil

tlircatns to shoot ino, prradviMittin- tin- jiistol is not loailnl

or i"> not in working order. I)nt I shall do no wroncr bifor.

the law hy a. tinj; on thi' supposition that it is roallv headed

and (apahle of shootinrr. " Homst and reasonabh' h<li( f

of imini'diate danj^er " is rnough (r).

Cases liave arisen on the killiiicr of animals in defeiin

of one's property. Here, as elsewhere, the 'est is whofhrr

the party's aet was !«ueh a"-, he rnipht reaso' .bly. in tin

circumstances, think necessary for the prevention of hnrni

which he was not hound to suffer, ^^'ithin our own tini'-

the suhjeet was elaborately discu.ssed in New Haiiipshiro.

and all or nearly all the authorities. English and American,

reviewed (d). Some of these, such as Drane v. Clnijtnn (r).

turn less on what amount of force is reasonabii' in itself

tlian on the question whether a man is bound, as against

the owinrs of aniiiials wlii.Ii come on his laiid othi'rwi-i

than as of right, to abstain from making the land dangerous

for them to come on. And in this point of view it is

immaterial whether a man keeps up a attain stati

of things on his own land for the pui^ioso of defending

i>) .V. n. i! y. E. II. II. Co.

V. Jojie-^ (1891) 142 U. S. 18.

ul) Aldrirh V. Ifriqlit (1873) 53

S. H. 398. 10 Am. Rep. 339. The

decision was that the penalty of

a statute ortlaininpf a close tinK-i

for minki) did not apply to a man
who >>hot on his own land, in thij

closp season, minks which he

reasonably thought were in piir.?uit

of his geese. Compare Ta;i!nr app.

Newman resp. (1863) 4 U. *c S.

89, 32 L. J. M. C. 186, 129 R. R.

€57.

(e) (1817) 7 Taunt. 489, 18

R. R. 553, the case of dog-spears,

where the Court was equally

divided ; Jonlin v. Crump (1841 i

8 M. & W. 782, 90 R. R. »2ii

:

whore the Court took the view nf

Oihbs C. .T. in the last ease, on

the ground that sotting dog-

spears was not in itself illegal.

Notice, however, was pleaded. It

is not malicious injury to property

for a gamekeeper to shoot a t]'<j:

in the honost belief that such aetinn

is necessary for the protection of

his master's property: .1/i'(V v.

Hutchinni> [1903] 2 K. 13. 714, 72

L. J. K. B. 775.
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!iis projaTty or for iin.v othrr j.iirpos,. win,!, is not uciiially

unlawful.

A.s to injiirie:^ rrfrivcd i.y nri iniiofunt tlu'nl piT-mii from
111 ai't duno in sclf-dciVucc. thi;y must he dealt with on tlm

siiMO principle us iicfidi'iitiil liarm piix reding from any ntlur

ift lawful in itself. It lm.> to m- considered, however, that

I man rcprlling imminent daim-cr (•annol herxpicted to um'

a> muchcaroas he would if lie hud tiim- to act dolilx-rutely.

.Self-defence does n(>t include the active assirtion of a

disputed ri<rht uirainst nu Jittcmpt to ohstruct its exercise.

I am not ju.><tilied in shooliiiy-. or oll'erinj? to shoot, one wlio

ubs^tructs my right of way, though 1 may not bo able to

pass him otherwise, and though I am justiticd in n^sistinir,

within due bounds, any active force u.-4ed on his {)art. Jl

seems the iictter o|.inion ' that the ust' of foree which intiicts

or may inllict grievous bodily harm or di\ith—of what in

short may be called ' extreme ' forcr—is justiliable only for

the purjiose of strict self-defence "'

(p. I may be justiticd

in pushing past the obstructor, but this is not a. -t of solf-

dcfcDcc at all; it is the pure and simple oxercisi> of my
right itself (g).

Many interesting questions, in j.arf not y(>t settled, may
br raised in this connexion, but their interest Ixdongs for

most practical intents to public and not to private law.

It must not be assumwl, of course, that whatever is u sulli-

cjent justilication or excuse in o criminal
[

jtioii will

equally suflice in a civil action.

Some of the dicta in the well-known case of Srotf v.

Shrphrrd (h) go the length of suggesting that a man
acting on the spur of the moment under " compulsive neces-

i

(7) Dicey, Law of the Consti-

tiitioip, ;ippx. note iv., at p. 493,

wlueh sec for fuller discussion.

'';/) Dicey, op. cit. 495.

'.) 2 W. Bl. 892.
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si-.^y
'• (thf expression of Do Grey C. J.) is ox(iisnlil<' n- not

boin^' a voluntary ufrciit. and is fhin('f(ir(> not hound to liik«

any euro at all. But this a|)|)i'ai> \in (louhttiil. In thai

case it is hard to hdiovc tliat Willis or Hyul. if hr had

btK>n worth suing and had hoi-n buid, could have successfully

made such a defence. They " had ... a rifjht to protect

themselves hy removing the squib, hut should have tak' ii

care "—at any rate such earc as was praetieahh' under tin

circumstances
—

" to do it in such a manner as not to en-

damage others" (i). The Roman Inwvers held that a man

who throws a stono in self-defence is not excused if tli-

stone by misadventure strikes a ]>erson other than tli

assailant (/r). Perhaps this is a harsh ojiinion, but it seem-

better, if the choice must be made, than holdinfj that oui

may with impunity throw a lij^hted squib across u markn-

houso full of people in order to save a stall of gngerbrrail

At all events a man cannot justify doing for the protectioii

of bis own property a deliberate act who.se evident tondenc.v

is to cause, and which does cause, damage to the property of

an inrocent neighbour Thus if flood water has come nn

my land by no fault of my own, this does not entitle nir t.

let it off by means which in the natural order of things c-,ni>i

it to flood an adjoining owner's land (I).

(i) Blackstone J. in his dissent-

ing judgment, 2 W. I!l. at p. 895.

(k) D. ». 2, ad. I. Aquil. Vy,

§ 4; !'!pra, p. 139.

(I) WImlle;i V. Lane. n>u! Yorl-

thire R. Co. (1884) 13 Q. B. Div.

131, 53 L. J. Q. B. 285, distin-

guishing the caso of acts lawful

in themselves wliich are done by

way of precaution against .a ini-

pcnriing enmmon danger. Siinh U

tiio case of a South African fanner

wlio drive- a swarm of loeusts -i'l

liis own land. He is not answe -

able for damage they may do el.*'

where, (jreuvcnatryv v. Ilatli.ini'

[1911] A. C. 355. 80 L. J. P. T

1.58.
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i'i- PftiinfilJ (I inoini-ilitrr.

Lan{,Miii<,'o is to b.- nu-t willi in sotn^ hooks to th.' oIl.Kit

that a man mnaot suo for any inJMry suJlVred bj him at
a timo whoa ho is himself u wron<,'-iJo(.r. Hut tii<T.> is no
such gtn.ral rule of law. If theiv were, one "onsoqu.'no
would b(. that an occupier of land (or oven a fallow tres-

passer) might beat or wound a ti-espass.r without Uing
liable to an action, whereas the right of using force to repel
trespass to land is strictly limited; or if a nun is riding or
driving at an incautiously fast pace, anybody might tluow
stones at him with impunity. In Bird v. Holhronl, ,„.) a
trespasser who was woundtnl by a spring-gi;n set without
notice was held entitled tx) maintain his action. Similarly
it is said that even a trespass(>r may have an action agains* an
occupier who has put a horse whicii he know- I i' • tres-

passer docs not know to bo savage in at.- . o his

knowledge, by many persons as a short • uid
generally, " a tresi)asscr is liable to an action l ; ., |urv
whicb he do<'s: but he doe< not forfeit his right )i action
for an injury sustained " (o) . It does not appear on the
whole that a plaintiff is disabled from recovering by reason

of being himself a wrong-doer, unless some unlawful act or

conduct on his own part is connected with the harm sulYercd

by him as part of the .same transaction: and even tiien it

('») (1828) 4 Bing. 028, 29
H K. (;.')7. Cp. p. Id.), al)()\c

T!u> ('.au*(> of action arojv. and tlic

trial took place, before the r'^issiniji

of the Act tvhich mado the wttiii'.,''

of Ni)riiiir-gun« unlawful.

(n) LoH-erij v. Wr.lkr, |I011|
A. V: 10. 80 L. ,7. K. I! 1:>H,

according to a sugge,ti()n in

Graiiil Trunk By. of Vnntvhi v.

r.—T.

r.ori.ell [!911] A. O. at p. 370. 80
\.. J. P. C. 117; but the ground
on wliith that deci-ioii wa.-< actually

put wai that the plaintiff wa« a
lii'onseo. as the samo judgment of
the Jiiilii iiil Ciiiiunittec savs on th<»

.•»iinie paixc

(•"•) V-jrv, V. JfrTj-l (iS.ii)) y
C. n. 392, 19 L. J. (). l\ 19.5, 82
R. R. 37ri.

12
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is diflicult to liiwl a oasc when' it is ni'possarv to assume -.nn

special riil(>ot' lliis kind. It would l)e no answer to an ueteui

for killing a dog to show that the owner was liable to ;,

J'.Mlty for not havins; taken out u dog licence in du<- line .

I ,
again, A. rweives a letter containing defamatory -latr-

nents concerning H.. and reads the letter aloud in lli.

presence of sev(>ral persons, he may he doing wrong to I!.

But this will not justify or excuse B. if lie seizes and tiin>

up the letter. A. is unlawfully possessed of exph)si\.>

which he is carrying in his pocket. H., walking or runniny

in a hurrie<l and careless manner, juslles A. and so causo

an explosion. C'rtainly A. cannot iwovt r ugainst 15. i<.r

any hurt he takes by this, or can at most recover noininal

damages, as if he had received a liarniless push. But would

it makes any (iill'erence if A.'s possession wer*- lawful'^

Suppose there were no statutory regulation at all: still a

man going about with sensitive explosives in his pocket wonl 1

be exposing himself to an unusual risk obvious to iiim ami

not obvious to other peoiile, and on the principles already

discussed would liave no cause of action (/>). And on tli-

other hand it seems a strong thing to say that if aiiothir

person does know of the special danger, h(> do.'s not becoiii'

bound to take answerable care, even as regards one who lias

brought himself into a position of danger by a wrongful act.

Cases of this kind have sometimes hocn thought to beloii?

to the head of contributory negligence. But this, it is sn!)-

mittcd, is an unwarrantable extension of the term, found. ,1

on a misapprehension of the true meaning and reasons of

the doctrine; as if contributory negligence were a sort of

positive wrong for which a man is to be punished. Tins,

however, we shall have to consider hereafter. On the whole

(p^ So? n Mimilnr ca.*e put by Co. (1857) 1 II. 4i N. at j;. 777,

Poll<xk C. H. in Ur'j'J v. Midi. j't. 108 R. R. at p. 819.
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UNLAWFUL COXOUCT OF I'LAINIIFF.

it may ho doiibtL'd whether a nieio eivil wrong-doing, such as

trespass to hind, ever lias in itself the elfeet now under
consideration. Almost every case that (-an be put seems to

fall just as well, if not bettor, under the principle that a
plaintill' wlio has voluntarily exposed himself to a known
risk caimot recover, or tlie still broader rule that a defendant

is liable only for those conse. uencos of his acts which are, in

the sense ex[)lained in a for:<ier chapter (q). natural and
probable.

In America there was fornieily a great (|uestinn, with
niiiny contradictory docisiojis, whether (lie violation of

statutes against Sunday travelling was in itself a bar to

actions for injuries received in the course of such travelling

tiirough defective <'ondition of roads, negligence of railway

companies, and the like, in Massachusrtts (where I lie law is

now otherwise by statute), it was held that a plaintiff in

such circumstances could not recover, although th(> accident

might just as well have haj)|)ened on a journey lawful for

all purposes. These decisions must be supported, if at all,

by a strict view of the policy of the local statutes for securing

the observance of Sunday: they were not genc^'ally co)isid(M-e<l

good law (r).

Tho principle now defined by the Supreme Court of

.Massachusetts as generally applicable is that illegal con-

duct of the j)laintifl which contributed directly and j)ro.\i-

mately to the injury suffered by him is equivalent, as matter

of law, to contributory negligence (.s).

It is a rule not confined to actions on contracts that " the

plaintiff cannot recover where in order to maintain his sup-

(./) Pp. 33—50. al)(.v(>.

'») •Siiltoii V. Toirii of tf'ai'-

UHitotm (Wisconsin. 1871), in Jor.

Sniitira Cases on Tortg, ij. 115,

and note, ih.

i»t Seiuro.iih V. Hofton I'rotec-

livo J)eiinrt. (1888) 14<5 Maas. 59<!

Jer. Smith, op. cit. ii. 123.

12(2)
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posed claim he must set up an illegal agreement to which

ho himself has been a party "(e): but its application to

tort is not frequent or normal. The case from which tin-

foregoing statement is cited is the only clear example known

to the writer, • 'ts facts were very peculiar.

(0 Maule J., fivaz v. yioliolh (184G) 2 C. B. 501, 513; 69 R. R.

614, 521.

1
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CHAPTER V.

OF rkmkdip::, vor torts.

At common Ia\. there were only two kinds of redress lor
an actionable wrong. One was in those cases-oxco{.tional
cases according to modern law and practice-wh.ro it was
and is lawful for the aggrieved party, as the conunon phrase
goes, to take the law into his own hands. The other way
was an action for damages (a). Not that a suitor might nJt
obtain, in a proper case, otlier and more elfecdial redress than
money compensation; but ho could not have it from a court
of common law. Specilic orders and proiubitioris in the
form of injunctions or otherwise wer.- (with few excep-
tions, if any) (&) in the han.l of the Chancellor alone,
and the principles according to whieh they were granted
or withheld wero counted among the m.vstJries of Equitv.
But no such distinctions exist under the system of the
Judicature Acts, and e\ery branch of the Court has j.ower
to administer every remedy, rherofore we have at this

' <•) Possession could l)o rcc'OV('ri'(l

from ;ui early time, tliouLcli not at
tirst in an action of ejectment.
Hut tills was an action of trespass
ill form only. In subst.'ince it took
the place of the old rciil action--,

•'"111 it id sometimos oallod a real
action. Detinuo was not only not
» substantial exception, but liai'dly

evL'u a formal one, for the aotioii

wxs not really in tort.

(i) I do not think any of the
powers of tho superior courts of
wmmon law to iseue specific com-

mand-; Ce.fj. mandamus) were ap-
plicable t<j tho redrc.-*s of purely
private wonffs, though they might
bo available for a private jK:rson

wronjjred by a breach of public
duty. Under the Common Law
I'l.iceduro Act-., from 1831 to 1875,
the t^uperior courU of common law
had limited jwwers of granting in-
junction-s and administering equit-
able relief. Tlinsc were found of
little importance in practice, and
there i» now no reason for dwelling
on them.
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day, in eonsiiU'ring ono and the samo jurisdiction, to boar

in mind tho uianifold forms of U^gui rodross which for oiu

predecessors wore separate and nncomiectiHl incidents in tlii

procedure of differ- at courts

Remedies availahU' to a party by his own act aIon(^ mav

bo included, after the example of the long-establisiiid

German n«age, in the expressve name of sclf-hrlp. Tin

right of private defcnc(< appears at lirst sight to be an

obvious example of this. But it is not so. for therr i^

no question of remedy in such a ease. We are allowed {n

repel force by force " not for the redress of injuries, l.ni

for their prevention
""

(f); not in order to undo a wrong doih

or to get compensation for it, but to cut wrong short befor-

it is done; and t!ie right goes only to the extent neces.-<H-v

for this purpose. Hence there is no more to be said nf

doLf-dcfence, in the strict senses in this connexion. It i-

only when the party's lawful act restores to him somethiiiii-

which ho ought to have, or puts an end to a state of things

whereby he is wronged, or at least puts pressure on lln'

wrong-doer to do him right, that self-help is a true remed\

And then it is not necessarily a comph'te or exclusive

remedy. The acts of this nature which we meet with in

the law of torts are expulsion of a trespasser, retaking of

goods by the rightful i)ossessor. distress damage feasant.

and abatement of nuisances. Peaceable re-entry upon land

where there has been a wrongful change of possession i>

possible, but hardly occurs iu modern e.., rience. Analo-

gous to the right of retaking goods is the right of appro-

priating or retaining debts upder certain conditions; and

various forms of lien are more or less analogous to distress.

These, however, belong tio the domain of contract, and \vi

are not now concerned with them. Such are the species of

(o) This i3 well noted in CooJey on Torto (l»t ed.) 50.
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remedial self-help recognized in I lie law of England. In
every case alike the right of the party is suhjeet to the rule

that no greater force must he used, or damage done to

j)roperty, than is necessary for th.' i)urpose in hand. In
some ca.ses the mode of ex.Tcising the right has heen spociallv

•no<liiied or regulated. Details will hest he considered here-
after in relation to the special kinds of wrong to which
these kinds of redress are applieal)h> (rf).

Wo pass, then, from extra-judicial to judicial redress,

from remedies hy the act of the party to remedies hy the
act of the law. The most fivijuent and familiar of these
is the awarding of damages (, ). Whenever an actionable
wrong has been done, the party wrongi'd is entitled to recover
damages: though as we si " immediately .see, this right
is not necessarily a valinilde His title to recover is a
conclusion of law from th.> facts determined in the cause.

How touch lie shall recover is a n; ..ter of judicial discretion,

a discretion exercised, if a jury tr' s the cause, by the jury
under the guidance of a judge. As we have had occasion
to point out in a former chapter (/), the rule as to - measure
of damages " is laid down hy the Court and applied by the
jury, whose application of it is, to a certain extent, subject
tq review. The grounds on which the verdict of a jury
may be set aside are all reducible to this principle: the Court,
namely, niust be satisfietl not oiily that its own lindLng
would have been difleronf (for there is a wide field withiji

which opinions and estimates may fairly differ) {(jj, but
that the jury did not exercise a due judicial discretion a.

d\\^h). Among these grounds are the awarding of raani-

('/) Cp. Blackstowe, Bk. iii. work as " Mayne on Damages.'
''• '•

U) T- -9, oXhuv.
(f) It is hardly nocdful to refer

(r?) Tho principle is famili,.r
the reader for fuller illustration of See it stated, e.g. 5 Q. B. Div 85
tlic subject to so well known a (/,) See Mrtropnhtn,, It. r„ ,
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festly excessive or inanifostlv inadequate damages, suuh as

to imply that the jury disregarded, cither by excess or by

defect,, the law laid down to them as to the elements pf

damage to be considered (i), or, 't may be, that the verdiut

represents a tompromiso betvxen jurymen who were really

not agreed on the main facts in issue (k). The jurisdiction

is to order a new trial, not to give judgment for an amended

ajnount of damages, which can be done only by consent (/ .

Damages may be nominal, ordinary, or exemplary.

Nominal damages are a sum of so little value as compared

with the cost and trouble of suing that it may be said t'.

have ' no existence in point of quantity " (m), such as u

shilling or a ponnj', which sum is awarded with the purpose

of not giving any real compensation. Suca a verdict means

one of two things. According to the nature of the «ise

it may bo honourable or contumelious to the plaintiil.

Either the purpose of the o.ction is merely to establish a

right, no substantial harm or lo.ss having been sufTerod, nr

else the jury, while unable to deny that some legal wrong

has been done to the plaintiff, have formed a very low

opinion of the general merits of his case. This again may

be on the ground that the harm he suffered was not worth

suing for, or that his own conduct had been such that wlrat-

ever he did suffer at the defendant's liands was morally

deserved. The former state of things, where the \erdiet

I

Wriffht (108G) U App. Cii. 152, .').5

L. J. Q. B. 401; Piaed v. (;y,-h<u„

(1889) 21 Q. B. Div. .'JS, 5i) L. .T.

Q. JJ. 213; Cojc V. English, Scottish

and Ausirulum Bank [190.5] A. (".

im, 74 L J. P. O. 02.

(i) I'/ii/np" V. r.. ^- s. ir. n.

Co. (1879) 5 U. ii. Div. 78, 49

L. J. Q. li. 233, wliei-o, on tiic

facts shown, a verdict tor 7,000;.

w iS ;et aside on the ffr nind of

tiic lamages being insi Ifici'-'iit;

Jolt h- lu,l V. . H'. n. /.'o [1901]

2 K. li. 2-JO, 73 L. J. K. B. .jtW.

C A
(A-) Valve 'I V. St'iii /0,7.' (1S7!)

L .11. 10 Q. B 54, 44 1 ..J. Q. B.7.

lO a att V. Watt \
1905

i
A. e.

11 5, <4 L. J. K. B. 438.

('" ) Maule J. 2 C. B. 499.
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NOMINAL DAMA0K8. ISO

rt'ally o[)cratos as a siiiii.lc declaration of rights bctwceu
the parties, is most coujiuoiilv oxcmplitied in actions of tres-

pass brought to settle <lis|,iitcd claims to rights of way,
rights of common, and other easemmts and prolits. "It is

not uncommon to give forty shillings damages in these cases

if the plaintiil establishes his right, and if it is not intended
to express any disapproval of his conduct (w). Tlie other
kind of award of Jiominal damagfjs, where the i)laintill'8

demerits earn him an illusory sum sucii as one furtliing, is

illustrated ciiiclly by cases of defamiUion. whi'rc tiic words
spoken or written by tiie defendiiut cannot be fully ju>(ilie(l,

and yet the plaintilf has done so much to provoke (In.n, or
is a person of such generally worthless eliaraeter, as not to

deserve, in the opinion of the jury, anv substantial com-
pensation (o;. This has happened in netions aeain.-t the.

publishers of ni'wspapers whi.'h were fanioiiN at tlie time,
but have not found a ].Iace in the regular reports. Nominal
damages may also be given where there has been some excess

in generally justiliable acts of self-defence or sell-help (/)).

The enlarged pmvi'r of the Court owr eosls since the
.Uidicature Acts has made the rpKstioii of nominal damat'i's,

which under the old procedun^, were described as 'a niero

peg on which to hang eosts "
^q'), much less im])nrtant thim

('(; I'ndcr the .iriuiis st-ii'.iites

:us to cost^s wliicli wcii' in imrc
boforo the Judicutuiv Act.-i, lO.v.

wai<, suhjoct to a few excuption^,

the It'ost iiinoiint of damaifcs
which carried cost,* wiilimit n

special certificate from the judj,'e.

Freciiu'iitly juries asliod l)eforc

giviti" tlieir verdict wliat w;us tiic

least sum that would carry costs;

the f,'oiicral practice of the judarcs'

was to refuse this information, sei'

Wilson V. Ilopd (18()0) 2 V. k V.
at p. 153, 121 K. R. at p. 78(i;

I'oiiie \. Wliitrom'j (lSfi2) 12 C. B.
N. S. 770, Vi.i 11. U. .-,02.

{(>) KeU'i V. SAei-loc/c (18<;fi)

J.. li. 1 Q. 13. (ISC, :i.5 L. J. Q. B.
209, is a case of tliis kind whore,
notwitlistanding that tlie libels

sued for were very K'ross, the juiy
pive a fartliingr daniai^ns, and the
Court, tlioujfh not sjitisfied with the
verdict, refused to disturb it.

( p) J/cryrlfUin y. TiuJiC of Hut-
ln,„l |]s<)3j 1 Q. B. 1-12, 62 L. J.

(i. B. 117, G. A.

dl) By Mauie J. (184<;) in

k

m
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it formerly was. [kit tlio possibility of rorovcring noininni

daiua<,'fs is still a test, to a certain extent, of the nature

of tile right elaiiinKl. Infringements of absolute rights like

those of [)ersonal seeiirity and property give a cause of

action without regard to the amount of harm done or to

there being harm estimabh- at any substantial sum at all.

As Holt C. .J. said in a celebrated passirge of his judgment

in Aslihi/ \ . White (r), " a danuufr ix not mrrt!;/ prcnnian/.

hut iin injiiri/ imp(rrlx a (UinuKje, a-hrv a man s- thcrrl)>/

hindervd oj his rif/ht. As in an action for slanderous words,

though a man does not lose u penny by reason of the speak-

ing them, yet h* shall have an action. So if a man give>

another a cuti on th(> ear, though it cost him nothing, .<>

not so much as a little di-ach>/fon, yet he shall have his

action, for it is a personal injury. So a man shall havi

an action against another for riding over his gi-oun'd, thougli

it do him no damage: for it is an invasion of his pioperty.

and the other has no right to come there."

On the other hand, there are eases even in the law of

property where, as it is said, damage is the gist of the

action, and there is not an absolute duty to forbear from

doing a certain thing, but only not to do it so as to cause

actual damage. The right to the support of land as between

adjacent owners, or as between the owner of the surface

and the owner of the mine beneath, is an example. Here

there is not an easement, that is, a positive right to restrain

i

Bfaiiiiioiit V. Gipr/t/irntl, 2 l". I?.

499. Under the present proceduri'

costs are in the di^^c^ction of the

Court; tlie costs of a cause tried

by jury follow the event (without,

regard to amount of diimag-;-*)

unless the judge or the Courti

otherwise orders: Order LXV.
r. 1, A;c. Tho effect of the Judica-

ture Acts and Rules of Court in

abrogating the older statutes wa*

settled in 1878 by Gniiipft v.

Ii,a,lle;i, 3 App. Ca. 944, 48 L. .1.

Hx. 186. .V .sketch of the liistory

of tlie ?u!)ject is given in r.--r'

Blackburn's judgnient. 3 App. (a.

pp. 962 Itqfl.

(/•) 2 Ivord Raym. at p. 955.
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tho neighbour s um! oI' lii> lainl. luit a rij,'lif to tlic iiiidis-

lurbi'd ciijoynu'iit of ones own. My iii'i^'lil)oiir may

oxcavato in his own land us much us ho pliascs, uiiliss uiui

until thiTo is actual damage to mine: then, and not till

then, a cause of action urises for m<' (.s-)- Negligence, again,

is acttuseof action onh" for a person who sutlers actual harm

by reason of it {t). A man who rides furiously in the

street of a town may thereby render himst-lf liable to j)enal-

ties under a local statute or by-law; but he does no wrong

to any man in particular, and is not liable to a eivil

action, so long us his reckless briiaviour is not tin- cause of

sj)ecilic injury to j)erson or property. The .same rule holds

of nuisances. So in an action of deceit, the (-duse of action

is tho plaintill's having sullered damage by acting on the

false statement niad(> to him by the defendant {ii). In all

these cases there can be no question of nominal damages,

the pr(K)f of real damage being the foundation of tho

plaintill's right. It may happen, of course, that though

there is real damage there is not much of it, and that tho

\erdiet is accordingly for a small amount. But the small-

iiess of the amount will not make such damages nominal if

('») Barkhntisf v. Bminini (18(il)

9 H. L. C. ."loa, 31 I.. J. (J. H.

181, 131 H. K. 30.5; Ihnle'i Mnin

CoUlerii Co. v. MilchcU ClSSfi) 11

App. Ca. 127, 55 L. J. Q. B. 529.

Accordingly deprwiation due to

rUk of future sub.iidencc is not

properly included in an iniiuiry as

to damages: U'ent Leiijli i'ol^^erlt

<'o. V. Tunnidiffe anil llnnijiitoii

I

19118
I

A. C. 27, 77 L. .T. Cli. 102.

Uist. IlfiU V. Ihike of .\'ii/,'//.-

|190Ul 2 t'h. 493, 69 L. .1. Cli.

57! : no cau^e of a<'ti*>n at all

against the owner at the dat<' of

tlio damage, which wa* caused ly

the £cts not of himself but of a

predoeeisor in title).

(t) Admission of negligence

with denial of damage i.i there-

fore a good denial of liability:

J. H. Mi(„il>j, U. V. L. C. C.

[1916] 2 K. 15. 331, 83 L.J K. H.

1.509, C. A. (on a question of

County Court procedure).

((() Potilifex V. liiriHoltl (1841)

3 -Man. .t Gi. 63, 60 U. K. 4.^4, i*

lometimes quoted as if it weio an

auti)ority that no actual dama,je i»

nece-i-sary to sustain an action of

det'cit. Htit c.irofn! cNaminnlion

will show that it is fur from

deciding tliis.



:^^'t:. ^ ^w.

188 REM EDI K8 FOK TORTS.

tlicv an- airivml at by a itiil c.-itiiiiatr of the liurin suHoiisl

111 .1 railway ULciik'nt duo tu tlic nr;r|i;r,.nLe of tlie lailwiv

conipany's servants orif man may l.c ciipplcd for life, wlul.

anotlicr iw (li>al)l(Mj for a few days, and a third oiilv Ii^l^

his clollies daniugod to tho value of live siiilling>.. Kv. rv

one of tlifin is entitled, neither more nor less than the oth.r>.

to have amends according to his loss.

In the lav; of slander wo have a curioiislj line line bet w.
.

n

absolute and conditional title to a legal rmiedy; suui' kiinU

of spoken defamation 'beiii^' actionable without any aliena-

tion or proof of spwial damage (in which case the [)hiinlill i.

entitled to nominal damages at leastj, and others not; while as

to written words no sucii distinction is made. Tiie attemjii,

of text-books to give a rational theory of this are m,' >ati"

factory. Probably tho existing conditifii of the law is ih-

result of some obscure historical accident
, r-.

Ordinai'v damages are a turn awarded as a fair measure of

compensation to the plaintilf, tho amo being, as near

as can bo estimated, that by which he is the worse for iIki

defendant's wrong-doing, but i:i no case exceeding tin-

amount claimed bj the plaintilf himself (jt). f>ueh aiiioiiiu

is not necessarily that which it would cost to restore t!i')

plaintilf to his former condition. Where a ti.'uant for year-

cjirried away a large cjuantity of valuable soil from his iiold-

ing, it was decided that tlie reversioner could recover net

what it would cost to replace tho soil, but only the amount;

(v) See more in Cli. Vll. liclow. only in an extraordinary ca.s('. " It

(x) A jury has been known to will not do for Mr. Justice Iviiy.

find a verdict for a gre^itcr i-uin or for thia Court, to exorcirM^ tli^it

than was claimed, and the judge- unknown equity which is eonietiiiii-i

to amend the statement of claim: exorcised by juries:" Cotton L. J..

to enable himself to give judg- Dreufw; v. Pr.nu-inn Gumut C,

ment for that greater sum. But (1889) 43 Ch. Div. 310, 327, ti',;

this is an extreme use of tho L. T. 518.

power of the Court, justifiable
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by wliieh tlio valin' of ih.- iv\riM,>ii xv,,, .liiuim-lir.l // .

ill otliiT words, coriij)iiistl 11)11. imi i. >tiiiii inn. i> i,',iiriallv

tho pioiMT te8t(.-). Br3'(wi.! this it is lianlh |..,^sil,|,. to

lay down any univorsal iiilr for Tisc.Ttaiiiin<r the mi iit.

tho C'lusrs and cin iiiii>taTi(rs (,|' artiojiahh- duinair'' Inintr

inliiiitcly various. And in particular chL^-sis af casfs onlv
iipproxinmtc general izrit ion is po-isihh'. In proceodinirs !',,.

tho recovery of spocilio prf)perty or its valiio thoro is not so

much difliculty in assi_;riiin<,' a nn asiire of damages, tlioiitrh

liere too there are nns<'ftled points (a^. I'.nt in cas^.s ,,f

personal injury an ' consequeiiliai dai>ia<:e hv loss of uains

in a business or profession it is not possible either eoiu-

pletely to separate tho ob<rnont.s of daniTi^i:e, or to found
tho estimate of tho whole on anything; like an exact calcu-

lation (6). There is lifll-. doubt that in fact th.' process

is often in cases of this class oven a rou<,'her one than it

appears to be, and that legally irreb.\aiit circumstaixjvs.

such as the wealth and conditio.n in life of tin. parties, hav

much indiienee on the verdicts of juries: a state of thin

e

ITS

('/) il'liitlimii V. KerxliuH-

!SS.-.-«)) Iti (J. 1!. Div. (113, 5t

L. T. 124; cji. Itiixt V. I'irtorin

Grn.ii,,, Dork Co. OSST) 3<1 Oi.
Div. 113, L. T. 21(1: ri,i(Jeripl

V. ir„/.'<oii (18H.S) 40 C'li. I). 4.5,

58 L. J. Ch. 137 ("compensaiion

under conditions of salo). But
whero anotlier man".'* laiiil i< us(Mi

without right, its value for tho

|nir|)i>-<o for which it is so used

!( taken into account in ass(wsiM<j

damage-;: ll'/iiliv/iani v. Il'c.-^t-

ti.iiister Driimbo Coal 4' Col-r <'o.

[18%] 2 Ch. 538, 65 L. J. fh.

741, C. A.

(r) Tiierc is an o.xccption

(hardly a real one) where tho

plaintiffs are a corporatio." or

tni-.tc(-i (huriri.<l with the iriain-

tcnance of a Iiighway or other

puhlic work: hciiif; Iwunu to re-

store tlio property in their charjjo

if damaged, tlioy are entitled to>

recover from tlic wrong-doer the

full cost of doing so: We-inrahuri/

Corporalinu v. Lodge Rolen Col-

lier;, Co. [1907 1 1 K. n. 78, 76

L. J. K. IJ. 68, C. A.

(ii) See Mayne on Damage*,

ittli ed. c. 14.

(h) See tiic summing up of

Field J. in /'/uY/i/j? v. L. ^- S. ir.

7?. Co. (1879) 5 Q. 1?. Div. 78, 49

h -J. Q. R. 233. which was in tlie

mai'i approved by tlie Court of

Appsal.
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which thf hiw docs no< rccog^iiizf, but practicallv tolci-uN-^

within lurjjc hounds.

One step more, and \vc if«uc to Ci»H(>8 where there is grout

injury without the po^sihiilty of nieasuriny' coni|)cns«aii(in

hy any numerical ruh\ an(l juries have been not only allowid

but encouraged to f?ivc damages that express indif^natioii ;it

the defendant's wrong rather than u value set ufioii ih-

plaintilV's loss. Damages awarded an tliis principle lur

called exemplary or vindictive. The kind of wrongs \n

which they are applicahlo -are t ',).»•( which, i)e>.idrs tli.

violation of a right or the actual damage, import insult (,i

outrage, and so are not merely injuries hut ininriar in tin

strictest Boman sense of the term. The (J reek i'tiftf perliaps

denotes with still greater exactness the quality of tin- mis

which are thus treated. " The tort is aggravated hy tlu

evil motive " (c). An assault and false im[)risonnient uiidn-

colour of a pretended right in breach of the genera! hiw,

and against the liberty of the subject (d]\ a wanton trespas.s

on land, persisted in with violent and intemperate beha-

viour (e); the seduction of a man's daughter with deliberate

fraud, or otherwise under circumstances of aggnivation (/];

such are the acts which, with the open appro\-al of tlie

(c) Mihriiiikep, Sic n. n. Co.

V. ArmH (1873) 91 f. S. 489. -19;^

(d) lluckle V. Mnneii (1763^ 2

Wilfl. 205, one of the branches of

the great ca*e "f general warrants;

the iilaintitV wa; dotainoil alwut

*ix liours and civilly treate<l, " en-

tertuine;! witii beef-steaks and

beer," but the jury was upheld in

giving 300/. damages, boeause '' it

wa:4 a nxont daring public attack

made upon the liberty of tiie Bub-

jeet." Cp. Scott v. houald (I89fi)

165 U. b. 58 (wrongs iline under

colour of an unconstitutional

^atiite).

ir) Miirsi V. llnivcij (KSII) .')

Tiuint. 42J, 15 R. R. 548: the

defendant was drunk, and passinir

by the plaintiff's land on whirli

the plaintiff was shooting, insisted,

with oath.! and threats, on joiniiii;'

in the sport; a verdict passed fur

500^, the full amount claimed, and

it was laid down that juries ought

to be allowed to punish insult by

e.xpmpiary damages.

(/) Tullidrfe V. Wade (1769) 3

Wils. 18: " Actions of this sort are

brought for example's sake."
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KXKHPLARY DAMAUhlS. l!*l

Courts jurios lia\r ln'iTi in the lialiit of visiting witli i xnii-

|iliu V (laijiajri^. CJro«Hdt'f'uiiiiif ioii slioiiM |i-ih;i|i> In- iuidnl;

liiif tlnrc it is rafluT tfiiit uodcliiuti |iiiri(i|ilr ol' i om|i<ii>af urn

<aii hi' laid down lluin that dania<.'('s ciiii h' yivrn whicli arc

di>tin(tlv not coniixiisjii ion 5t !» not found piiK ti<alilr

In intrrtiic Willi jurii>s i-iliir! way ij . iiidi'>-s tlnir M'niict

shows nianifrst mistake oi iin|>ro|K'r nioti\r. TIu'M' an'

other inisocllaniuus cxainplcs of an istinirtfi' of dania<rf!*

coloured, to to speak, l>\ disapproxal of the defendant's eon-

(luut (and in the (.|.inion i/f l\v t'ourt h'^'itiniately so).

thouph it he iiol a ease for vindi<ti\e or exeniiilarv damajrc's

in the proper sense. In an aetion for tresj)ass to land or

^'oods sulistaiitial dainn<j-es may l)e reeovered tliou^'h no loss

or diminution in value of pro|M'rtv may iiive ocriirred (h\

In an acdun for tieji-liii-ently pullinj; down hiiildinefs to an

adjaeeni owner's damai^^e, evidenee has heeii ad.nitted that

the dei'endujit wanted to disturh tho |daintill m his oceu-

l)ation. and purposely f aused the work to he done in a reokloss

manner: and it was held that the judi,"- mitjht properly

authorize a jury to take into consideniti(jn the words and

conduct of the defendant "showini,' a sonteniiit of tln'

plaintiff's rights and of his eonvenienoe " /"
. Siihstantiul

damages have heen allowed for writing disj^-uagiug wonls on

<i pd|)er helonging to the jilaintill'. althoiii.di there was no

publication oT the libel (k).

" It is universally felt hy all persons wlio ha\e had ixea-

sion to consider the rjucstion of compensation, that then-

(?) See Forsdike v. Stone v. Deie (1843) 11 M. A: \V. 625,

(18fi8) L. R, 3 O. P. 607, 37 L, ,T. 63 R. R. 690, 693.

C. P. 301. whore a verdict for li. . i) Emiilen v. Myern (1860) 6
wa.s not disturbed, thougti tlie im- H. & N 54, 30 L J. Ex. 71, 123

putation was a groiis one; cp. KeUij R. R. 380.

V. .S/ir/7o.v.', p. 185, note ;t/^, above ,/') }' aimiuik v. Muryatt (I8S^)

(h) Per Denraan C. J. in Ex. 20 Q. I!. D. 635, 57 L. J. Q. B-.

Ch., kogtr» v. Spence, 13 M. it W. 241.

at p. 531, 15 L. J. Ex. 49; Brewer
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is a difTeronce hotween an injury which is tlic mere rpauit

of siich nogligcnco a.s aniounls to little more than at;;id('iit.

and an injury, wilful or negligent, which is accompunic*!

with cxprossiona of insolence. I do not say tliat in actions

of negligence there should be vindictive damages such a*

aie sometimes given in actions of trespass, but the measure

of damage should be different, according to the nature of

the injurv and the circumstajices with which it is

accomi)anied " (T

.

The ciisi' now oiled was soon afterwards referred lo bv

Willes J. as an autliority that a jury miglit give exemplarv

damages, thougli the action was not in trespass, from tlie

character of the wrong and tlie way in which it was done (?w\

All these eases of aggravated damage must be carefully

distinguished from the much more exc^^ptional cases wlun'

evil motive is, or had boen supposed to be, a necessary pi.rt

of tho cause of action itself.

The action for breach of promise of marriage, being an

action of contract, is not within tho scope of this work; but

it has curious points of affinity with actions of tort in its

treatment and incidents; one of which is that a very large

discretion is given to the jury as to damages (w).

As damages may be aggravated by tho defendant's ill

behaviour or motives, so they may be reduced by proof of

provocation, or of his having acted in good faith: and many

kinds of cireumstan(!es which will not amount to justilica-

tion or excuse are for this purpost^ admissible and material.

(I) I'nllock C. I!. 6 II. «: N.

58, 30 L. J. Ex. 72. Cp. per

Bowen L. J. in Whitham v. Ker-

ghniv (1886) Ki Q. D. Div. at

p. 618.

(m) Bell V. Midland If. Co.

(im\) 10 C. B. N. S. 287, 307.

30 L. .1. C. P. 273, 281, 12S It. U.

719, 730.

(>i) See, e.ir., Brrrtj v. Dn Coiltr

(18<J<i) L. R. 1 C. P. 331, 3.3 L. .1.

O. P. 191; nnd tho lant cliap'or

of the present work, ad fin.

im?^mr



CONCIJKRKNT CAUSK.S OK ACTION. l!).i

"In all casos where motive may he iriuiiiul of iip-nual ion,

evidence on this score will also he a(lmis>il)le in rednition

of damages ' (o). P'or liie lestj ihat is an allair oi' com-

mon knowledge and })racticL> ratinr than of reported

authority.

" Damages resulting from one ami tlie same cause of ael ion

must be ass 'ssed and recoveriMl once for all
'

: hut where

the same facts give ris.> to two distinct causes of action.

though between the same parties, action and judgment for

one of these causi'S will be no bar to a suiis(i|iii>nt action

on the other. A man who has had a verdict lor personal

injuries cannot bring a fresh action if he nfterwanls finds

that his hurt was graver than he supposed. On the other

iiand, trespass to goods is not the same eaus(^ of action

as trespass to the person, and the same principle holds of

injuries caused not bv voluntary tnspass. but Iiv negli-

gence; therefore where the j)laintitl'. driving a cab. was run

down by a van negligently dri\eii by tlie defenilant's ser-

vant, and the cab was damnijed and the plaintilT sutl'ercd

bodily harm, it: was held thai after siiinsr and rer'o\ering

for the damage to the cab tiie ijlainliiV w.is free to bring

a separate action for the personal injury (p). .Vpart from

questions of form, the right to persunal security ci>rtaiidy

seems distinct in kind from the ritrht to safe enjoyment

of one's goods, and such was the view of the Homan law-

yers ((y). Where several j)ersons ha\e conunitted several

distinct wrongs, though of tlie same kind and in the same

:^

III) .Mayiie on Duiiia)ri's, IIS well, 11 Ai>p. '"a. at l>.
144.

Hth ed.). ( «/ > Liher homo isur) nomine

(p) llruiiKdcn v. Humphrey miloiii Aciuiliao lial)it aftloncm;

il8S4) 14 Q. B. Div. 141, 53 L. J. dire^'tam eiiim non Iialiet, quoniam

U- I'- 47(i, by Brett, il. U. and ^lonlinu^ mombroruiu suuruiii nemo
Bowen L. J., diss. Lord Colo- videtiir: I'lpian, I). 9, l. ad. 1.

ridge C. J. Cp. por Ix)rd Brani- Atpiil. 13 pr.

1'.—T. 13
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matter, claims for damages against them cannot be combined

in the wime action (r).

Another remedy which is not, like that of damages, uni-

versally applicable, but which is applied to many kinds of

wrongs where the remedy of dar 3 would bo inadoquali'

or practically worthless, is the granting of an injunction to

restrain the commission of wrongful acts threatened, or the

continuance of a wrongful course of action already begun.

There is now no positive limit to the jurisdiction of llio

Court to issue injunctions, beyond the Court's own view

(a judicial view, that is; of what is just and convenient s
.

Practically, however, the lines of the old equity jurisdiction

have thus far been in the main preserved. The kinds of

tort against which this remedy is commonly sought are

nuisances, violations of specific rights of property in tlic

nature of nuisance, such as obstruction of light and dis-

turbance of easeniiius, continuing trespasses, and iniringr-

ments of copyright and trade-marks. In one direction the

High Court has. since the Judicature Acts, distinctly

accepted and i'X<>rcise(l an increased jurisdiction. It will

now restrain, whether by final ^T or interlocutory (w: in-

junction, the publication of a libel or, in a clear case, the

(;•) Sodler v. G. U'. R. Co.

[1896] A. C. 450, 65 L. J. Q. B.

402, whci:c two defendants had

independently but simnltancou.sly

obstructed the access to the plain-

tilf'a shop; followed in T/ioinpton

V. L. C. C. [1899; 1 Q. B. 840,

68 L. J. Q. n. 62d, C. A.; dist.

Wallers V. (hr.^n [1899] 2 Ch. 696,

68 L. J. Ch. T-'JO. -Sn objection

on tlii.* ffvound. as it iiocs to the

jurisdiction, is too late after judg-

ment r'iiliock V. 1.. C. 0. Co.

[1907
J

1 K. B. 264, 76 L. J. K. B.

127, C. A.

(s) Judicature Act, 1873, s. 2.'),

sub-s. 8. Per Jessel M. li.,

nohlow V. Beihlow (1878) 9 Ch. D.

89, 93, 47 L. J. Ch. 588; Qimrt:

mil, ifc. Co. V. Benll (1882) 20

Ch. Div. at p. 507.

yt) Tliorleii'n Cattle Food Co. v.

Mo-smm (1880) 14 Cli. Div. 763;

Thomas v. Williams, ib. 864.

'«) Quartz Hill Cniiioh' :d

Gobi Mininij Co. v. lieall ,„S2)

20 Ch. Div. 501, 51 L. J. Ch. 874;

Cuii'md V. Marshnli [1392] 1 C!i.

571,61 L. J. Ch. 268.
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oral uttering of slander (r) caleulated to injure the plaiutilV

in his business. In interlocutory procf<Hliii<2:s, however, this

jurisdiction is exercised with caution (x . and only in a very

I liar ease 7 . and not whero the libel, however unjustitiabln,

iloes not threaten ininndinte injury to person or property (z;.

The special rules and principles by which the Court is

iruided in administering this remedy can bo profitably dis-

• ussed only in connexion with the particular caus<>8 of action

upon which it is sought. All of tlnni, however, aro develop-

ments of the one general principle that an injunction is

:;ianted only where damages would not be an adequato

n medy (ft\ and an interim injunction only wIkto delay

would mak(> it impossible or highly difficult to do complete

justice at a later stage (^'. In ])ractice very many causes

were in the Court of Cliancery, and still are. really disposi^d

(if c,i an application for an injunction whicli is in form inter-

locutory: the proceedings b^'ing treated as final by consent,

when it appears that the di'cision of the interlocutory ques-

lion goes to the merits of th<> whole case.

In certain cases of fraud (that is, wilfullv or recklossly

false represiutation of fact the Court of ( hancery had before

ih(> Judicature Acts concurrent jurisdiction with th<' counts

^

r) Ilnnnii.cii Lno,/ v. Ppihi

KSS4) -H; Ch. Div. 30«. 53 I.. J.

Cli. 1128.

.!) Sec note (t() opposite.

(//) Itonnai-'J \. I'e>> iniHui \\\i9l\

•1 Ch. 269, 00 L. J. Ch. tUT. C. .\.

1(0 .Vs to simple trespass on

liiiij, »^eo Iteliriiis Jiir/imrln

[190.5] 2 Cli. <;U, 74 L. ,). Cli. 615.

Ill) III Mo'iid Sfenms/iip Co. v.

M'Givpoi-, Gow ^ Co. flSSo) 15

Q. B. D. 476, 54 L. J. Q. B. 540,

ri Sahnwiis V. Kiiip/it [1891] the Court refu9e<l to grant an in-

J Ch. 294, 60 L. .T. Cli. 743, C. A. tt'ilocutory injunction to restrain

As to the liistory of the jurisdic- a cour.se of conduct alleged to

tiun, and the nuxliTn .Vnicricm amount to a conspiracy of rival

priictico (more rautious, it soems, shipowners to drive the plaintiff's

tluii; -.iir*), SCO- a fill! and Icarnod sliijw .jut of tiie China triido. The

article by Prof. Iloscoe Pound, in de-ision of the case on the merits

x.\i.x. Ilarv. Law Uev. 640. is dealt with elsewhere.

13(2)
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of eoinmon law. aiiJ %\oulJ award priuniarv comprn.^aiiuii,

not iu Ihi.' nanu' ol' daiiiagen, iiul ed, but bv way ol iu>titutioii

or "making tho repro&<'iitation goud';*;;. Iu .su'->tan':,

howL'Vcr, the relief came to giving damages under auuili i

name, and with more nicoty oi' calculation than a jury wouM

have used. Since the Judicature A t docs not app.ai- to

be material whether the relief administered in such a (.k

bo called damagca or restitution: unless indeed it were cni-

tonded in such a case that (according to th<^ rule of danum- >

as regards injuries to property) (d) the plaintiff was out it!, d

not to be restored to his former position or have his jn-t

<>xpec1ation fulfilled, but only to recover the amount In

which ho is actually the worse for the defendant's wroiiir-

doing. Any contention of that kind would no doubt b

effwtually excluded by the authorities in equity; but ewii

without them it would scarcely be a hopeful one.

Duties of a public nature are constantly defined or creiit

d

by statute, and generally, though not invariably, sj). nal

modes of enforcing them arc provided by the same statuio-.

Questions have arisen as to the rights and remedies of poi-

sons who suffer special damage by tho breach or non-pirl'oi

-

niaii of such duties. Here it is material (though not nen i--

sarily dcx;isive) to observe to whom and in what form tho

(c) Burroives v. Lock (1805) 10

Ve9. 470, 8 R. R. 33, 850; Slim v.

Croucher (18C0) 1 D. F. J. 518,

29 L. J. Ch. 273, 125 R. R.. 529

(tlieso cases arc now cited only as

historical illustration); Peel; v.

Giin.e.j (1871-3) L. R. 13 Kq. 79,

6 H. L. 377, 43 L. J. Cli. 19.

See under tho head of Deceit,

Ch. VIII. below.

((/) Jones V. Goodcuj (1841) 8

M. & W. 146, 10 L. .1. l^x. 275,,

58 11. R. 649; Wifisell v. Scliool

for Iiulir/ent Blind (1882) 8 Q.

B. D. 357, 51 L. J. Q. B. 3.30;

Whitham v. Kershaw (1885-6) Kl

Q. B. Div. 613. In an action for

inducing tlie plaintiff by l\il<<>

stiitement-i t<> take shares in a

company, it is suiil that tlif

nuar-ure of damages is tho dillVr-

enco between tiie sum paid fur

tlie shares and their real value

(the market value may, of coui-s<',

have be«n fictittous) at tho dut<>

of allotment: Pcelc v. Ihriij (18S7)

37 CU. Div. 341, 591, 57 b. J. ( li,

347.

.
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^pK•ific !.tatutorv rcimHly is pivon. If tho Logislatiin\ at

tlu' samo time tliat it cnates anew duty, points out a sjHnial

<(>iirsc oH private' remody for the ptTson ajri^Mirveil for ox-

.implo, an action for pi'ualties to be recovered, wholly or in

part, for tiie use of such pi'rsou , then it is gcuerallv i)re-

>inne<l that the remedy so provided was intcnde<l to he, and

is, the only n^medy. The provision of a puhlie renieilv

without any spcial means of private compensation is in itself

(vmsistent with a person specially aggri<- .-mI having an inde-

p<'ndent right of action for injury eause(' hv a hn^ach of the

statutory duty (c . And it has been tliouirht tc 'v.- a general

rule that where the statutory remedy is not applicable to the

1 (inipensation of a person injured, that pTson has a right of

;iction ('/\ But the Court of Appeal has rcpudiat<d any

Mil h tixixl rule, and has laid down that tiic possibility or

otherwise of a private right of action for the breach of a

public statutory duty must depend on the scope and language

of the statute taken as a %vholo. A waterworks company was

luiund by the Waterworks Claus<^s Act, 1847, incorporated

in thi' company's sp<'cial Act, to maintain a proper pr(>ssuro

in its pip<'s. under certain public p<'nalties. It was held that

an inhabitant of the district served by the company under

this Act had no cau^e of action against the company for

i!innag(> done to his property by fire bv reason of the pipes

l)i'ing in.-ufhciently charged. The Court thought it unrea-

-enable to suppose that Parliament intended to make the

company insup^rs of all property that nii<,dit be burnt within

till ir limits by reason of deficient supply or ])ressure of

Wiltrr [g :.

:3

c) 7?o.>s- V. If">7fl''-Prirr (1S7<!) i'n,-f,y Co. (1871) L R. (> Ex. 404,

1 Kx. D. 209, 45 L. J. Ex. 777: afterwards reverse;! in tho t'ourt

but qn. whether this case can now of Appeal (•»ce note (y)).

ho Toliod on t it wa« (leri<|erl f^> Vmicli v. SteH fl854^ 3 E.

partly on the authority of A: U. 402. 23 L. J. Q. B. 121.

Alkitisoii V. S'eii'c<isttc Water- i'l) Atkini-on v. Newcastle

xaravsaB^isei
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AImo till' li;iirii ill rc-p'-rt i<\' wliiili iiii iictinii is liroii-hi

fdl llli' luriK !. ol' il ^lllllltnl\ «llll\ IIIIlM lir of till- kiml whlli

till' sliitul.' WHS iiili'iiil.'.l ti> pri'v.'iil II' <altli' Ihmiii: uiiii .1

oil ii Hhip im- wtinlii'd ovcrhimril lor vviiiil it' ii|i|ili!iiir<'s |.i

Mriln'<l l>v nil All of I'lirliaiin lit I'm ^iiiri'ly Miiiilan inirpiw. v

till' sliipowiirr is mil UmMi' to tin' ovMicr of lln' i ittlr In

r.iisoii of till' linarli of tli.' statuti- /( : tlioiiirli In' will li

liaMi' if liis coinliirl amounts to iii'iili^iiic' apiut from tli'

(«taliiti' iiiid witli rcLMi'iI to till' <l'ity of sal'-' iarriau;i' wIiim;

he lias iiiulcitakrii ,/ , aiiM in an ailimi not foimdi 'I on ,i

statiiloiv «lnt V till' ili-ntriiril of sin li a '1111 \ . if likrly to i an-

liaiiii of till' kiiiil llial has hri'ii snlYiTi'iI, ma\ In' a iiiatiinl

fa.t k .

Wlicrn iiiorr tliaii oiio person is conrcriii'il in tlio ('omnii--

sion of a wronir. tlii> poison wron^i'd liiis his ronii'dy apiin^i

all or anv one or mon' of tliriii at his ihoic'. Mvitv wiihil'-

diMT is liahh' for the wliolo daniai:!'. ami it loi's not matter

ias \vi' saw ahovi' J . wIkmIut tlu'y intcil. as hi'twocn llirm-

M'lvi's. as I'tpials. or on«' of thi'iii as airi'iit or s(>rvanl i>l

//'rtCfwi/oi-^x r.i. (.IS'i'^) - •'"•''• "o-

441, 46 I-. .T. Kx. '''>:
:i wiinowliiit

si; Mnr CiOiiuliiOi oast- :is to gas-

woi-.s is lohiision \. <'<>!, siiiiifi\'

(in* Co. oi Torotilo |IS!tS; A. 1".

447. (57 \.. J. r. r. :?:',. I'l.

Strrrnx v. .//V).v)r/c i,lS(7^ 11

0, H. 731. 17 I.. .1. <i. H. !<;:!.

wlioro it was lu'lil that tlu' l.i al

Act risjrulat.inii, umior in'Maltic-i. tin-

piloliard tishory of St. Ivi's. ( urii-

wall, did not orOiito |irivafi' rijflits

enforcoalilo by aolioii: IV<^// </

St. Vniifro--' V. liiittei-hiir.i ;_1S57> '1

f. n. X. s. 477. -2*; I.. .1. »'. r.

•24.1, 109 R. U. 7»j."). whori' a . tatu-

torv provision for rft'ovory liv

iiumm.iry jirooetxlinij-s wa:< held to

oxchido anv riirlit of action ilioro.

hoxvcviT. no [irivatf dainair'' « i-

in qnO'ition ) ; and I'nllin,rr \. /'
.

il,ss4i i:! i). W. It. 10!t, ;"):{ 1.. .;

(J. 11. I.'i!». S(>i' farther, a* t<i hi:rli

wa\>, t'oirlfii V. Sriinwrkrl I.n
:'

/!>],,,-
I
1S!»'J 1

A. V. .'H.i, <>7 1.. T

48li: T/ioi>iji.-i>ii V. Mi'iior o'

Uri'i/iliii, ,
Oliver \. I. oral Itonrl o-

l/o,s/r,„,
I

1,S!M
1

1 Q. II. 3:VJ. <,:!

I.. .1. q. li. 181. c. A.

,
/, 1 (io,-,-,s V. '<r,ut (IS74) I.. 1!.

9 Kx. 1'2.). 43 I., .r. Kx. !»•>.

,,) Sor i.or Pollock I?.. 1.. K. !•

r.x. at !>. 131.

.,

.'
I ll/'niiii-fi.'' V. Lt'iir. & I'e^''-

.«/„), /,'. Co. ^ 18731 Kx. rh. 1.. li

8 Kx. '.'s:). 4-2 I-. .1. Kx. 18-2.

^'^ I'aijc 73.



(•(JNTUIIIiniON IIKT\Vl.i;X \VK()N(J-l>OKK!S. IfM)

i«ii"»l«'r. Th.rr :„;. „o .|..t:iv..s „{ rcsponsihilit v, iK.lhmjr
iinsu. riiif,' l(. ||„. .lislmrlicMi in . riniimil law l,..|w.rn piin-
I ipills jiImI i|rr>s..|irs. |>,||t wlpM |||.. pl.lil.l iH' ,„ .,ir|, :, ,a.Sf.

ll.l.H lW>i\r lll.s rl|..i.r, lir is rcncllhlM! I,y ||. Al'lrr rcov-T-
mtr jii.ltrm.m n^Min^i soii,,. ,„• our ol' tli.. j.,int .•mlhors of a
^v^on^^ li,. .aiuiot mi,. ||,.. „i1„.,. oi(,tl,(Ts tV.r tlw si.rii.. ni.itlor,

.v.n ,r Up. jii,|;r,„„,|, j„ ,i„. ,j,,, ,„.,,„„ ,,,,„,,, „^ m,satiNtir,|.

|{y Unit |u.l^iii,.|,t |1„. ,.|iUM.- of a.tioii " transit in n.ni

iiiilnalani. an<l is no lonir,.r availalilr ;« . Tim ivason of
<i'" 'III., is slalr,| to |„. (|„,| oil,,., wis., a vrxalioiis niultij.li-

cily of aiiioiis woiihl In. nicoiiraui'l.

As l)(.|\vi.(.|i joini \vroi,^r.,|,„.,., tl|,.,iis..|v.s, c .i> who has
hni, Hird ..!on..anJ roni|M.|!..(| to pav ih,. whole .|aiiia<,'<.> has
no 'i^'hl to 'iii|f.iuiiii y or I'oiilrihiitioii from \\v otlur 'h , if

III' I":' .ri of thr cas
. is s.irh ihal ho " must I... prrsiiiiKwl to

liiiv<. known Ihal Ik- was doinfr a„ unlawful net " o . Otiirr-

wisr, "wlii-ri' lh<. mailer is indifPen.nt in itsolf," and the

wr.m-fnl ael is not elearly illefral > , hnl may have ]y^>n

dune in honest i^^'noranre, or in f,'ood faith to determine a
•'liiiii: 'I li.tr'it, there is no olijeetion to eonirihiition or iii-

deninilv Ix.ine: eiaime.j. " I.;v<.ry man who employs another

im) ll,i„s,„c,„l V. Uoni.,,,,, TliH qimlifiruHon of thn sunprnvl
(lh72) l';x. Ch. I. J{. 7 C. I'. rnio in M,;,;nrrnfl..;- v. .V-r.„ i,
.'>47, 41 1.. J. C. 1'. 190, Hnally stn.n^rlv ..onHrinod l,y th.- .iicta
.sottl..,! tl..> point. It was for- mpu.iallv Ix.nl H,."r.s.-l,rirH in
mcrly doubtful whotlior ju.l.' ucnt ral,>,e,- v. Wirk a,„1 P„lfen,;,toKr,
without Nutisfuction was a l.ar. Slr„n, Sl,ip,n,i,j Co. |lS9t| \ (
And in tlic InitM Ht>.tos it is all ;ilH, 324, whorr- ti,.. a-tual di.oi'.ion
but universally held that it is. not: wa. that no s,i,b rulo ,.xist.- in
Durdiok on the Law of Torts, '^15, Scotland. Sen p-r Uruc- J. in Th»
Col. Law Kev. xvi. aOO, .".lO. K„r,lu/nna„ an,! Thr Au.tralm

lit) Men;iu:r^lli,-r v. Sixnn [1«9.'>| I'. 21-.', at pp 2ir.—21S-
(1799) 8 T. U. 18fi, Ifi R. U. 810, and ll,„;o,r, v. yWrv.V, |189')| 1

where the doctrine is too wid.4y Q. H. 8I«, 68 L. J, Q, B. .5}:..

'"*'*'^"*"-
(;') netU V. Gihijhi,, (183 1; 2

(o) .Mammon v. .hnvU (1827) 4 \. & E. .57; 41 U. R. 381
liiiig. at p. 73, 29 R. R. 503. .i08.

25
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to do an art wliidi thr <'iiii)Invi r app ars to havo a right to

autlioiizi- liiiu to do uudcitakos to indviuiuFv him for all

sucli ads as would bi> hiwiul if the eiuphmT had tho autho-

rity hf pretends to have."' Therefore an auetioneer who in

good faith sells goods in the way of his business on behalf

of a person who turns out to have no right to dispose of

them is entitled to bo indemnified by that person against the

resulting liability to the true owniT (5). And persons

entrusted with goods as wharfingers or the like who stop

delivery in pursuaneo of their prineipal's instructions may

claim indemnity if the stoppage turns out to be wrongful,

but was not obviously so at the time(/-). In short, the

proposition that there is no contribution between wrong-

doers must be understood to affect only those who are wrong-

d(M'rs in the common sense of the word as well as in law.

Tho wrong must be so manifest that the person doing it

could not at the time reasonably suppose that he was acting

under lawful authority. Or, to put it summarily, a wrong-

doer by misadventure—including a person who has been led

into unlawful acts by the other wrong-doer's fraudulent mis-

representation of the facts, and, being so m iled, thought he

was acting la .juUn {S)—is entitled to indemnity from any

person under whose apparent authority he acted in good

faith; a wilful oi negligent (t) wrong-doer has no claim to

(q) Adiimnoti V. Jarr s (1827') 4

Bing. m, ri, 29 R. R. 503, 507—

508. Tlio ground of the action for

indemnity may l>o cither deceit or

warranty: see i J5ing. at p. 13,

29 R. R. 508—509,

(r) Bc/t.i V. Gihbinx (1834) 2

A. i: E. 57, 41 R. R. 381. See

too Cd'liiis V. /wv/.ij* I 1844) (Ex.

Ch.) 5 Q. li. at p. 830, 13 L, J.

Q. B. 180, (i4 R. R. <!33.

(«) Burrows v. R/ioden [1891 1 1

Q, B. 816, 68 L. J. Q. B. 545.

If) 1 am not mire that authority

fully covers this, though JAfl

Ki,r//i'fn),nu ami The Atisirolin

|l«>.5i P. 212, 64 L. J. P. 74,

i^ernis in point. But I do not think

an agent could claim indemnity for

actd wliich a reasonable man in

Ilia place would know to l>e l)cyond

tiie lawful power of the principal

See Indian Contract Act, s. ~T6-

The peculiar statutory liability

croLitoJ by the Directors' Liability

Act, 1890, now Companies (Con-
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contribution or indt iniiit \ . Thrn- docs not appear any rca^on

why (ontribution should not b'- duf in some casis without

iiiiy n'hiti(.n of at; 'ncv and authority bctw^jn tho parties.

If several persons undertake in ( oneert to abate an obstruction

to a sup|)osed lii;;h\vay. havinj,' a nasnnable claim of right

and acting in good faith f(ir the purpose of trying thi' right,

and it turns out that thrir claim cannot be maintained, it

stM'ins contrary to principle that onj of them should be com-

pcUable to pay the whuie damages and costs without any

lecourM' over to th*' others. I cannot liiid, however, that any

di'ci>ii)n has jjein iriven on facts of this kind: nor is tho

(piestion very likely to arise, as tho parties wouhl generally

provide for expenses by a subs:'ri{)tion fund or guaranty.

The dcM-trine has lonj; been current that whon thi> facts

fording a cause of action in tort are sue as to amount to

a felony, there is no civil r<>mody against the feh)n («i for

the wrong, at all events iK'foro the crime has boon prosecuted

to conviction. And as, before 1870 (a:\ a convicted f<'lon's

propi'rty wa.s forfeited, there would at common law be no

effectual remedy afterwards. So that the compendious form

in which the rule was often stated, that "tho trespass was

merged in the felonv," was substantially if not technically

correct. But much doubt was raised in the matt<'r in several

ni(Klern cases, and for a long time it was hard to say cither

ixactly what the rule was or how it should be applied in

solidation) Act, 1908, s. 84, is secuted or not: Marsh v. Keating

qualified hy a rifjht to rocovor con- ( 1834) 1 liing. N. C. 198, 217, 2

t-Umtion in all eases. CI. A: F. 230, 37 R. R. 73; Whife
' <) it is settled tliat tlicr<> is no v. Spe(ti,juc (1843) 13 M. & W.

iu'_ to prevent tlic "mn^ of a 603, 14 L. J. Ex. 99, 67 R. R. 753.

p .-on -who was not party or privy In these cases, indeed, the cause of
t'< iJie felony. Stolen pfoods, or' action is not the offence itself, but

tlieii value, e.g., can be recoverwi sometliing else which is wrongful
from an innocent possessor who has beL'ausc an offence has been com-
not bought in market overt, mitteil.

whether the thief has been pro- (x} 33 & 34 Vict. c. 23.

2
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practice. Still it is tlic law if tliut when' tlic same fat t^

amount to a t'rloiiy aiul are ^udi as in themselves would oon-

stitute u eivil wrouir. a eause of action for the civil wioti.'

do<>s indeed aris4', but thi; remedy is not available for ;i

piTsoii who might havf prosecuted the wrong-doer for lli

felony, and has failtMl to do so. The plaintilf ou^ht to show

that the felon has actually btH.'n prosecuted to conviction li\

whom it does not matter, nor whetluT it was for the saiu'

spccilic offence v-. . oi' that proMcution is impossible (as liv

the death of the felon or his immediate escape beyond th-

jurisdiction . or that h.' has <'ndcavoured to bring tii-

offender to justice, and has failed without any fault of hi-

own (rt .

While, however, the law was conmionly so stated, it wu*

nowhere laid down how practical effect was to be given tn

it. The objection was not a ground of demurrer (6 . couM

not be pleaded, and would not warrant a nonsuit if the fad-

showing a felony came out in evidence (c . The Court ot

Appeal has now decided, in accordance with the suggestion

made by Blackburn J. in 1872. that the proper course is for

the Court to stay proceedings 'which may be done on inter-

locutory application' until the defendant has been i)ros(-

cutcd '.d':. Discussion of the earlier authorities is therefore

no longer useful. It may still be curious to observe that thi

policy of the rule found little favour with one eminent judg

f.v) Smilh V. Selu->jii 1 1914 J 3

K. B. 98. 8.3 L. J. K. B. 1339,

C. A.

(r) Clioune, v. nrnjli* (1862) 31

Beav. 351, 135 R. R. 465.

fn) See th? judgment of Bag'-

gallay L. J. in Er pnie Itull

(1879) 10 Ch. Uiv. at p. 673. F..r

the difficulties sco per Bniniwoll

L. J., ih. at p. 671.

(6) Roope V. D'Avifjdor (18S3)

10 Q. B. D. 412, cp. Mullnml I,,

siiifiiice Co. V. Sniit/i (18S1) (i

Q. B. D. 561, 50 L. J. Q. B. 329.

le) Wells V. Ahrnhamit (18TL'.

L. R. 7 Q. B. 554, 41 L. J. (j. I'.

30<i, disseiitinsr from M'ellorK- \

.

Cn.^ytiii.ti.ie (1863) 2 11. & l'. 14<;.

32 L. J. Ex. 285. 133 R. R. ';22

(V?) Siiiitli V. Se'iri/ii, note (>/).

above.

ms;m
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ui ill! iiuliiT <;iiuratioii. wIid-c (ritirisiii of l)illi law aini

|)r<H I iliii'i- coiiM l>i' oulsjiokfii e .

Lastly wo huvi' fo soo under what toiKlitiuns tin re iirav

Iki a rt'imxlj in an En^'lish court lor an act in the jiiitun)

of a tort coniinittcd in a i)laoe outsidi' the territorial juris-

diction of tlio court. It i.t neiMiiess to state formally that

no acJiou can he maintained in re^^ nt of an act whieli is

justilied or exeuseil aceordinsf to hofh Enfrlisli and loral

law. Besides this ohviou;* ca^e, the foUowin;; .state- of

things are possihle.

1. The act may he such tliat, although it may he wron;;-

ful by the local law, it would not hi' a wrong if done in

England. In this cas<i no action lies in an English euuit.

The court will not carry ivspeet for a foreign municipal

law so far as to " givo a reuietly in tlie shape of damages

in respect of an act which, acoording to its own principles,

imposes no liability on the i)ei'j()n from whom the damages

are claimed ''

(/).

It is generally held, however, in America that an action

may be maintained in one State, if not contrary to its own

policy, fora wrong done in another and actionable there, even

if it would not be actionable by the lej- fori {(j).

2. The act, thougii in itself it would be a trespas- by

::3

(e) Per Maule J. in Wnirl v.

Llo,/<l (1843) 7 Scott V. H. 499,

507, a caso of alloged coiiipoundi'ijr

of felony: "It would bo a stionir

thing- to gay that every man is

l)<)und to prosecut'O all the t'l-lonii's

that come to liis knowlodsre: and
r do not know why it \i tlio dutv

of the party who .suifcrs by t!:e

felon\' to prosecute tii.- felon,

rather than that of any other

person: on the contrary, it is a

Christian duty to forjjive one's

enemies; and I think ho doi's n

very humane and charitable and

Chri-rtian-like thinij in ab.*t.iini.iir

fniiu proeutini;."

' I) Tl.r lla/h;, (18 i8) L. 11. 2

r. V. 193, 20i, 37 L. J. Adm. o.J:

The M. Moj!,r!,» :\Hir^) 1 1'. Div

,

107.

[ijj Sec American not^' to l)ici\v

on Conflict of Laws, p. ()7(), 1st ed.
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till' law of lliit/'iiinl. iiiav lir JM-(iMi'(l or excused i)\ il,..

IfH'al law. Ill II ai>o I hell' i> im f.tnidy in uti Eni,'lis!i

• iiiiii // . And it nr'ki's no dilli renii' whctlior the act w.i-

rroni the tirst jnstilialile I'V the imal law. or. not heint^ at th

time jastitiable, was afterwurds nitiliod or exciiseil hy i

declaration of indeiiuiity proceeding from the loial sov.

-

reign power. In the well-known case of Phillips v. A'//r. / .

MJiere the defendant was CInvernor of Jamaica at the time uf

the trespass complainwl of, an Act A indemnity sul)sequentlv

pa«!sed by the cidonial Legislature was held elfeetual tu

prevent the defendant from being liaMe in an -aetion for

assault and falsi- imprisonment brought in England. Mir

nothing less than jufititiuition by the local luw will do. ( 'on

difions of the lex fori suspending or delaying the reniedv ii,

the local courts wiJl not bo a bar to the remedy in an Kngli^]^

court in an otherwise proper onse (k). And nur courts wnuld

pois.sibly make an exception to the rule if it appeiirod that bv

the local law there was no remedy at all for a manifo-t wrong,

such as assault and battery committed without any speiial

justification or e.\cuse (/). For the purjidse of this rub; th.

loc^il law is sufficiently ascertained by the declaration, at all

• vents if uncontradicted, of the |i, 'al -"xenign authority (wh

3. The act may be wrongful by Im a the law of Enirlaoil

and the law of the pUice wlure it was drjne. In such a

case an action lies im Eni,Mand, without regard to tli'

nationality of tlio parties ii , pruuded the caus' of aetim,

(/() nind'i Cnne, Tilnd v. /?.'-;-

field (1673-4) in P. f. and rli.,

3 Swaiist. >03-4, li) U. I!. Jh.-),

from Lord XoHinu'liain'- ^[SS.:'

The M. MoxJuim, 1 I'. Div. 1(17.

(i) Ex. Ch. J.. K. «i (i. II. 1.

40 L. J. Q. B. 28 (1,S70).

{k) Sciitt V. .•'ei/Dioiir (lst>j)

Ex. Ch. 1 II. & O. 219, 32 1.. .T.

Ex. 61, 130 R. R. 470.

'
I lb. per Wififhtiniui and

Willo. J.J.

///) ''».;/• V. Fracin Tini9S if' ^V>.

• 1902] A. C. 176, 71 L. J. K. i:.

:;6! { -•eiznre of munitions of wnr

iin|i<irtt>il liy BritLsh merchants i'l

territorial waters of Muscat).

-.) i'Ci- t ur., Thr llnllci, 1.. i;.

2 P. C. ai p. 202. "Wrongful,"
as regards the foreign countrv, ;u-
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i- not of a purely li).al kimi. mi' !i ;i^ tii'jM^- li liinl. 'I'lu^

last (lualilicat; oil \\a> iMrriirrly riir.>i. ..I li\ ilu' t liiiiral

rules of vinuo, with the ili-tim tion tli'i<l)\ maili' l)i't\v(Mii

Jix'dl and Ituni'iilori/ mtiim^: but the cmuuds \\rii< suij^t.in-

tial uiiil not leehiiiejil. arnl \\iie|i the Jiulicaluie A' i»

aliolishod the technical form- o they did not extend tie

jurisdiction of the ("ourl to e<i.-.' 8 in whieh it had neier he. n

I Aereisod. The resuit of the contrary lioctriin v-ould he th it

the mfxst coinplicated (lUestions of local law uiit.'lit have to

lie dealt with hero as matters of fact, not incid ntalh {as

niu t now and then unavoidahly hapiMii in vaii-iis eaBes).

lilt as the very siilistanee of the is-ue.>. hesides which, tlie

( lurt would have no means of cu-iuiiiij: or supervi-intr tic

I xccutioa of its judgments.

Wo hav«» stated the Liw for con iiienee ui a > « 'f

(lislinet jirojiositions. But, eonsideriiitr lli iinpor^aii'e (

tlio subject, it seems desirable aUo to rf^jiroduee the ' 'n\-

tinuous view of it jriveu in the judeineiit nf the K.\chei| ler

< 'hambor, dclivi'i' d by \\'ille^ .1. in /'///"'//»• \. E'/n :
—

'Our courts are said to be uion npen to admit netimis

iOuiideil upon foreicjn traii.-aetit'n> tiiaii tiioso of any ot!' r

]jiro[)i'iin eoun'ry; but thei'e are r-'sli 'tiiiis in respect nf

locality which exclude some fon'i:. eaci-i s of a^ lion altn-

fjcther, nami^li. th(» which wMii'd 1 i-ui it" tl;e\- aro-e ju

England, such a- trespa-s ti) land I '''i!-oi/ \ . Mnlthfir- /. ;

<^^^SI!

cliidc acUH wliiili ari' i)iiiiislial>ii'

tli'Jiii.cii not uotluiMble: M'ii/ri4:i \.

l-'o.itr:
I 1897 J 2 Q. 15. 'JSl, !' T.. .J.

(i. M J12. C. A.

\o) Jlritish So'i'/' ./','"' r,.

V. Voninaiihin <le M<nri;,' /iif

iI89:i] A. C. 60-2, Hi L. J. U. li.

TO.

^p) 4 T. li. 503, 2 K. K. ii-

'!i92: nc action liere for tre-'^paN.-i

U> Inud in Canada): approved in

/;,//,..', .S,,iil .lti"-i C'l. V. ' iiin-

//"/•// 'r lie Moi;ii,iih!,jue, Wt iiot<!.

T'r' l'ii':i! iliarjii'tor of ai.-ti;':^ f')r

t:<>.].i-s !• i;ui,l i- iiiuiiitaiie'd ill

tl,.- I .ir,.,j St:.; -. Elh',. ,,,,.' s.

.!/.',(> r/,<./, r„. dh!!.". , 158

IS. !0.'(. As to tlie anti<|iiiry of

till' ru, • ill England. -'>!• tin- ^aso of

ii ,\ lli E.:. ;. .-ire;;! in 1' Uoci; k.

-M^itland, IIi«t. Eiig. I^v\ , i. 448

(4fi.i, 2nd ed.)
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ami cvon with rospoet to those not falliiifr within tho clc8cri|]-

tion our courts do not uiKh^rtako univorsal jurisdictinii.

As a pcnoral rule, in nrdi'V to foiinil a suit in England for;,

•wrong allogi'd to havo been comniittod abroad, two condition^

must ho fultillcd. First, tho wrong must bo of .sjcii m

character that it would have boon actionable if committi

d

in England; therefore, in The Halht/ (q) tho .Judicial (\nu-

mittoo pronounced against a suit in the Admiralty founded

upon a liability by the law of Bolgiuin for collision oansci]

by the act of a pilot whom the shipowner was compolli'd

by that law to employ, and for whom, tli<'refore, as not bciii::

his agent, ho was not responsible by Phiglish law. Soeondix

.

tho act must not havr boon justitiablo (r) by tho law o!

tiie plac<> where it was done. Therefor'^ mi Bfad'f CaS'' •<',

and Blad v. BamfieUl {f), Lord Xottinj,'-hani holu that a

seizure in Iceland, authorized by tho Danish Governmon't

and valid by the law of the place, could not bo questioned

by civil action in England, although the pluintiH'. an

Englishman, insisted that tho seizure was in violation of n

treaty botwoin this country and I)enniark--a matter proper

for remonstrance, not litigation. And in Dohrrr v.

Xapier (ii), Admiral Napier having, when in the sorvioo o,l'

tho Queen of Portugal, captured in Portuguese water (\n

English sliip breaking blockade, was hold by tlio Court nf

Common Pleas to bo justified by tlie law of Portugal and of

nations, though his s^rvinjj under a foreign prince was con-

trary to Kn<rlish law, and snbjoftod him to penalties und r

the P'oroign Enlistment Act. And in lirg. v. Lcslet/ (s) an

imprisonment in Chili on board a British sliip, lawful there.

(^} L. H. 2 P. C. 193, 37 L. .1. ' t) 3 Swanst. 604, 19 R. R. iH-,

Adni. 33 fl868). (1674).

!>^ See Mffrfiarfo v. Foi'.f-" ' H) 2 Pin?. X. f". 781, 42 R. R.

118971 2 Q. R. 231. 234. 598 ri836).

(s^ 3 Swanst. 603. (Jr^ Bell C. C. 220. 29 L. .1.

M. C. 97 (1860).
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was hdil by Erlo V. .] .. and llie Court lor Crown Caste

Reserved, to be no jjround lor an indiclnicnt here, tliere

being no independent liw ol' tliis country niakin<f the act

wrojigful or criminal. As to foreign laws alieeting tlie

liability of |nirlies in respeet of bygone trnnsaetions. tlie

law is clear tbat, if the foreign law touches only the renietlv

or i)rocedure for enforcing the obligation, as in the ease of

an ordinary statute of limitations, such law is no bur to an

action in this country; but if the foreign bnv extinguishcfi

rho right it is a bar in this country equally as if the extin-

guishment had been by a release of the party, or an act

of oar own Legislature. This distinction is well illustrated

on the one hand by Ilnher v. Sfriner (//), where the p-rcnch

law of five years' prescription was held by the Court t)f

Common Picas to be no answer in this country to an action

upon a French promissory noti', because that law dealt onlv

with procedure, and the time and manner of suit (frmpiis rf

modern actiotiis i)tsfifitriul' . and did not alfwt to destroy

the obligation of the contract yralornn routractus}; and on

the other hand by Poffer v. Brown .: . where the drawer of

a bill at Baltimore upon England was held dischargiHl from

his liability for the non-acceptance of the bill lu're by a

certilicate in bankruptcy, under the law of the I'nited States

of America, the Court of (Queen's Bench adopting the general

rule laid down by Lord Mansiield in linllant'uie v. (iold-

111(1 («), and ever since recognized, that, ' what is a discharge

of a debt in the country whi're it is coiitracli-d is a dis'liarjr(>

of it everywhere.' So that where an obligation by contract

to pay a debt or damages is discharged and avoided by the

law of the place where it was made, th(.> accessory right of

action in every court open to the creditor unquestionably

US

v) '2 liintf. X. C. 202, 42 U. R. 15. H. fi63.

^Sf^- 0) CVioke's liankrupt I.aw, 487;

--) a Ea«t 124, 1 Smith 351, 7 noted .'5 R. R. at pp. 500, 501.
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falls to the grounil. And by strict parity of reasoning:,

whcro an oblig-ation ex (Miclo to pay damages is diseliargid

and avoided by the Jaw of fho country whore it was mad", tlie

accessory right of action is in lik(> manner discharged an<]

avoided. Cases maj- possibly arise in which distinct ainl

independent rights or liabilities or defences are created bv

positive and specific laws of this country in respect of foreign

transactions; but tliere is ao such law (unless it be tli

Governors Act alnady disciissed ,and disposed of) up]ilieabl"

to the present case {h).

The times in wiiieh actions of tort must be brought aiv

fixcni by the Statute of Limitations of James I. (21 Jac. 1.

c. 16) as modilied by later enactments (c). Xo general priii-

ciplc is laid down, but actionable wrongs are in ett'ect diviilt il

into three classes, with a dilTerent term of limitation I'er

each. These terms, and the causes of action to which they

api)ly, areas follows, the result being stated, without regard

to the actual words of tiie statute, according to the modern

construction and practice:—
S'<> yerw.s .•— Trespass to lajid and goods, conversion, ami

all other common law wrongs (ineluding liber^ except

slander by words actionable per 8r [d and injuries

to the person.

Four years:— Injuries to the person (ineluding imprisen-

ment).

Ttco years:—Slander by words aclionable per sr.

Persons who at the time of their acquiring a eaus' nl

action are infants, or lunatics (c), have tlie period of limita-

(0) L. R. (i Q. r>. at pp. 28—30. hoin^' beyond the seas had tho sniiie

(r) Soe tlio text of the statutes, riglit by the statnto of Jiinu's I.,

Appendix C but tlii.* wns nbro^tnd by 19 i:

((/) See Blake Odgere, Digest of 20 Vict. c. 97 (the MercauHlc I.,;iw

Law of Libel, 5th cd. 609. ;Vniendment Act, 18.56), s. 10. Tiie

(«) Plaintiffs imprisoned or existing law as to dofcndants
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tion reckoned against them only from tlie tin., of liic dis-

ability ceasing; and if a defendant is bevon 1 »a-< at the

time of the right of action arising, tho time v\iu< atrainst the

plaintiff only from his return. No part of the Luned King-
dom or of the Channel Islands is deemed to be Ix-yond seas

for this purpose (/). Married women are no longer within

this provision since the Mai.ied Woni-n's Property Act .,i'

1882 {fj . If one cause of disjibilily supervenes on anoth'.r

unexpired one (as formerly where a woman nuiiTied uiu er

age), the period of limitation probably runs only from th-^;

expiration of the latter dlsabilitv (h).

Where damage is the gist o. ^he action, the time runs
only from tho actual happening of tho damage {^i).

In trover the statute runs from demand on and refusal

by the defendant, whether the defendant were tlie first con-

verter of tho plaintiffs goods or not {k).

Actions for statutory penalties are subject to a two years'

limitation by the Civil Procedure Act, 18-'3;3 (<). The com-
pensation given by the Directors' Liability Act, ISf^O, is

not a penalty within the Act (m).

beyond soas is tho result of 4 yt 5 Mitr/iclf ri88«) 11 Ayp. ("a. 117.^

Anno, c. 3 [al. 1«], s. 19, as ex- 55 L. J. Q. U. 529, affirming s. c.

plained by 19 i:. 20 Vict. c. 97,

a. 12. As to the votrospwtivo offoct

of 8. 10, sec I'(i,i!o V. /Ii,,,,/,rini

mid) L. U. 4 Vh. 735, 39 L. J.

Ch. 170.

^/) Soc propodinjf note.

(ff) Soo p. 57, aliovo.

(A) C'p. Bonoun V. Etlison

(1S71) L. R. 6 Kx. 128, 40 L. J.

Ex. 131 Con tho Roiil Property

Limitation Act, 3 ic 4 Wm. IV,

r. 27) ; but the languaga of tlio two
.-..•itutes m'ght be d!?tipgiii!-h.«1.

(i) Backhowte v. Bonomi (ISfil)

9 H. L. C. 503, 34 L. J. Q. B.

ISl; Darleij Main Colliery Co. v.

P.—T.

14 Q. B. Div. 125. Tho Mimo
'ino ,>lo applies, of oourse, to

8po<Iii! periixl-s o? limitj^Mn i of

action." against piibli*. bodies or

officers: »ee Cnimhif v. h'lllseiul

Local Board [1891] 1 Q J.V 503, 60
L. J. Q. B. 392.

(/.) MUler V. ndl [1891] 1 Q. B.
iZ's, 60 L. J. Q. P. 404, C. A.

(0 3 & 4 Wiii. IV. c. 42, g. 3.

(»i) TfiomsiHi V. T.oid Clan-

morrU [1900 1 1 Ch. 718, W L. J.

Vh. -337, r. A. The Directors'

Liability .Vet, 1890, is rojiealed and
replaeed by the Companion (Con-

solidation) .Vet, 1908, 8. 84.

14

••M^M
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Justices of tlic pcaoi^ were (w) and constables (o) are prn-

tected by general enactments that actions against them lOr

any thing done in the cxeciitiiOn of their ofiice must !.

brought within six months of the act complained of: an 1

since 1893 a similar rule has been extended to all acts doii.

in execution or intended execution of statutory and otlur

nublic duties or authorities. The fact that such an act !•;

"quasi-commercial ' doi's not exclude the operation of tli'>

stntute (p).

The Act also makes a specially favourable provision for

the costs of successful defendants (q'^K This does not ap[ilv

to appeals op interlocutory proceedings (r).

(«) 11 & 12 Vict. c. 44, s. 8:

this s. was rep., aa boing' no longer

needed, by S. L. R. Act, 1894.

(o) 24 Geo. II. e. 44, s. 8.

(p) Public Authowtias Prot'^c-

tion Act, 1893, 56 i. 57 Vict. c. «;i.

As to what kinds of act aro in-

cluded, Greemvell v. IlourU [1900]

1 Q. B. A35, 69 L. J. Q. B. 461,

C. A. Aa to the date from which

time runs, PoUei/ v. Fordham

[1904] 2 K. B. 345, 73 L. J. K. B.

687. A company earning profit i.s

not within the Act, thougli its

operations may bo of public utility

and authorizetl by statute: A.-G.

V. Mar<jnt. Pier [1900] I Cli. 749,

69 L. J. Ch. :!:U. But a counts-

council owninsr tramways is:

Parke, v. /,. C. C.
|
1904 | 2 K. B.

501, 73 I.. J. K. 1!. 5(51. As to

municipal and other like corpora-

tion^', Fidilrn V. MiiiU-i/ Corpora-

tion [1900] A. C. 1S3, 69 L. J.

<'h. 314; Jeremiah Amblfr ^ Sons

V. JSradiord Corpirration [1002] 2

Ch. 585, 71 L. J. Ch. 744, C. A.;

Lyles V. Soul/itnd-on-Sra Corpora-

tion [19051 2 K. B. 1, 74 L. J.

K. B. 484, C. A.; Claiiton v.

Poiiti/prifM I. I). Council [191S]

1 K. B. 219, 87 L. J. K. B. r,(,5.

The Act has l)con held not anplic-

ablc to actions on ordinp y cor.-

tract,s witli a public authority:

Shnri>ini/lnn v. Fulliam Giiiiri!irn,.i

[1904] 2 (Ti. 449,73 L. J. Ch. 777;

Bradford Corporation v. -l/y-rs

[1916] 1 A. C. 242, 85 L. J. K. 1!.

146. It is doubtful whothcr it

applies to proceedings in ;,,.,-

damim: if. v. Port of Lniiilmi

Authority [1919] 1 K. B. 176. S8

L. J. K. B. 553, C. A. It applies

to sorvants of the Crown: The

D.iiiuhe n 1920] P. 104.

(q) See to this Itoofock v.

Knmseu i / an District Counril

[1900] 2 Q. B. t;i6, 69 L. J. Q. I!.

945, C. A.; the provision has !(><!

to very ap<H:uIativc attempts to

bring cases within the Act, iif<>

Jlohirordni T'rliau Ctnmri! v. //.

Jlural Council [1907] 2 Ch. 62, 7<'i

L. ,T. Ch. 389, where the defend:int

council was not charged with

(r) Fia'den's Cane and Jcmminh
Ambler

<f-
Sons' Case, not« (p),

above.
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The onforceinent of statutory duties is often made subject,

bv the same Acts which create the duties, to a short period

of limitation. For the most part these provisions do not

really bclonp: to our subject, bat to various particular

branches of public law. The existence of such provisions

in Lord Campbell's Act and the Employers' Liability Act
has already been noticed.

The operation of the Statute of Limitation is further

subject to the exception of concealed fraud, derived from
the doctrine and practice of the Court of Chancery, which,

whether it thought itself bound by the terms o£ the statute,

or only acted in analogy to it (s), considerably modified its

literal application. Where a WTong-doer fraudulently con-

ceals his own wrong, the period of limitation runs only

from the time when the plaintiff discovers the truth, or with

reasonable diligence would discover it. Such is now the

rule of the Supreme Court in every branch of it and in all

causes {t). The same rule holds if the defendant has not

actively concealed the fraud but the plaintiff has been igno-

rant of it without any fault of his own (m).

A plaintiff may not set up by way of amendment claims
in respect of causes of action which are barred by the statute

having (lone anything unlawful at

all. It does not destroy the judge's

repfular discretionary power. Dis-

missal of an action by consent is

equivalent for this purpose to a
'judgment ol)tained " by the de-
fendants, and carries the statutory

solicitor and client rost.s: S/mw v.

llt.tfordshirnC. C. [1899] 2 Q. ]J.

•-'«2, <iS L. J. Q. U. 857, C. .\.

It is otherwise whore the plaintiff

:ic<ppns money paid into Court en
one issue, and in effect discontinuoe

the action on other issues: .Smith

V. yorthleach Rural District Coun-

14

ril [1902] 1 Ch. 197, 71 L. J.

Ch. 8.

(s) See 9 Q. B. Div. 68, p<>r

Brett L. J.

(/) Gibba V. Guild (18S2) 9

Q. B. Div. 59, 51 L. J. Q. B.

313, which makes the c<^uitablo

doctrine of general application

without re;?nrd to the question

whether before the Judicature Acts
the Court of Chancery would or
would not have had jurisdiction in

the case.

((/) Oelkert v. EUix [1914] 2

K. It. 139.

(2)

1-3



212 REMEDIKS FOR TORTS.

Ia

.?Sif*-^.%#'-

at the date of amondmiont, thouprh tlioy wore not so at tlii>

date of the original writ (a-).

It has often been remarked that, ass niattei of policy

the periods of limitation fixed by tlw) stJitute of James un

unreasonably long for modern usage: but modern legislation

haa done nothing beyond removing some of the privilejred

disabilities, and attacliing special short periods of limitation

to some special statutory rights. The Statutes of Liinit:i-

tion ought to be systematically revised as a whole.

We have now reviewed the general principles whicli arf

common to the whole law of Torts as to liability, as to

exceptions from liability, and as to remedies. In the follow-

ing part of this work we have to do with the several diatiicit

kinds of actionable wrongs, and the law peculiarly applicabl.;

to each of them.

(x) We/don v. yeal (1887) 19 Q. B. Div. 394, 56 L. J. Q. B.62I
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Book IZ.—SPECIFIC WRONGS.

CHAPTER VI.

PKKSONAL WKONd.S.

I. -Assmtlt and Battery.

Seclkitv lor the piTson is ainoug tho Hrst conditions of

civilizixl life. The la,w theiot'ore protects us, not only

iu^ain!.t uetuul hurt and violence, but against every kind

of bodily interference and restraint not justified or exeusixl'

by allowed cause, and against tho present apprehension of

ajiy of tliese things. The application of unlawful force to

aJiother constitutes the wrong calJicd battery: an action which

puts luiotlier in instant fear of unlawful force, though no

force be actually applied, is the wrong called assault. These

wrongs are likewise indictable offences, and under modern

statutes can be dealt witii by magistrates in the way of

sumn'Ty jurisdiction, which is the kind of redress most

m lost of the learning of assault and battery, con-

sideirvl ji. civil injuries, turns on the determination af the

occasions and purposes by which the use of force is justilied.

Tho elementary notions are so well settled as to require

little illustration.

" The least touching of another in ajiger is a battery ' (a);

for the law cannot draw the line between diiierent degrees

3

^<iJ Holt C. J., CoU V. Turner (1705) 6 :Myd. 149, Wigmore, i. 35.
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of violence, and theit'fcwe totally prohibits the first anj

lowest stage of it; every man's person being sacred, uiul

no other having a right to meddle with it in any the slighti st

manner " (h). It is immaterial not only whether the forct-

applied be sufficient in degree to cause actual hurt, but

whether it be of such a kind as is likely to cause it. 8oni •

interferences with the person which cause no bodily haiin

are beyond comparison more insulting and annoying than

others which do cause it. Spitting 'in a man's face is mor<'

offensive tha^ a blow, and is as much a battery in law (c

Again, it does not matter whether the force used is applii li

directly or indirectly, to the human body itself or to an\ -

thing in contact with it; nor whether with the hand or

anything held in it, or with a missile {d).

Battery includes asaault, and although assault strict Iv

means an inchoate battery, the word is in modern usap*

constantly made to include battery. No reason appears f<Ji-

maintaining the distinction of terms in our modern prac-

tice: and in the draft Criminal Code of 1879 "assault

is deliberately used in the larger popular sense. "An
assault " (so runs the proposed definition) " is the act of

intentionally applying force to the person of another directly

or indirectly, or attempting oi- threatening by any act <ir

gesture to apply such force to thie person of another, if the

person making the threat causes the other to believe (e) upon

(6) Blackst. Comm. iii. 120.

(c) R. V. CoteatoortJi, 6 Mod.

172.

(rf) ruisell V. Jlotne (1838) 3

N. &. P. atil (throwing water al

a person is oasault; if the water

falls on him as intended, it is bat-

tery also). But tliere is much older

autliorit^, see Reg. Brev. 108 b,

a writ for throwing " quendani

liquoreni ealidum " on tlie plain-

tiff: " casus erat huiusmodi praece-

dentL) brcvis: quaodam mulier

proiecit super aliam muliorom

ydromellum quod anglice dicitur

worte quod erat nimis ealidum.'

(0j One might expect " beUei es

or causes," kc; but this would

ue an exten^on of the law. No
assault is committed by presenting
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roasoiiable grounds that lu' lias pro.nt al)ilit.v tu .'Itrd \u>

liurposo "
(/).

Examples of acts which amount to assaulting a man are
the following: • Striking at him with or without a wiapon,
or presenting a gun at him at a distance to which the gun
will carry, or pointing a pitclifork at him. stujidini,' within
the reach of it, or holding up onos list at him, or drawing'

a sword and waving it in u menacing manner" [fj . The
essence of the wrong is putting a man in present lear of

violence, so that any att litted to have that elleet on a
reasonable man may k' an assault, though there is no real

present ability to do the harm threatened. Thus it may
bo an assault to present an unloaded fire-arm 70, or even,

it is apprehended, anything that looks like a lire-arm. So
if a man is advancing upon another with ap{)arent intent

to strike him, and is stopped by a third j)erson before he ia

actually within striking dista,nce, he has committed an
assault (/). Acts capable in themselves of being an as.sault

a gun at a man wlio cannot «oo

it, any more than by forming an
intuition tu sli<xit at him.

(f'j Criminal Code (Indiitablo

Oflenc«s) Bill, s. 203. Sir Jami's

Stephen's dctinition in his l)igi>st

(art. 211; Li more elaborato; and
the Indian I'enal Code has an
extremely minute doiinition of
' using force to another "'

(s. 349>.

-Vs Sir James Stephen remarks, if

legislators begin d-etining in thi.<

way it is hard to see what they

can assume to bo known.

(g) liacon Abr. " Assault and
Battery," A; Hawkins P. C. i. 110.

(A) It. V. James (1844) 1 C. &
K. 530, is apparently to tlie con-

trarj-. Tindul C. J. held that a

man could not be convietod of an
att«mpt to discharge a loaded tire-

arm under a criminal statute, nor
even of an assault, if the arm -was

ia.-« by defective priming) not ii^

a stat'O capable of being dis-

charged ; but this opinion (also

held by lx)rd .\binger, Blaka v.

I!a,>„irtl (1810) 9 C. A: P. at

p. ti2a; if against tliat of Parke
B. in R. V. St. George (1840) 9
C. A: P. 483, 493, which on this

point would almost certainly bo
followed at this day. The case is

overruled on another point, purely

on the word's of the statute, and
not hero material, in U. v. Duck-
worth [1892J 2 y. B. 83, 6<) L. T.
302.

CO Stephens v. Mi/e,s (1830) 4
C. & P. 349, 34 K. li. 811;

Bigelow, L. C. 217. A large pro-

portion of the authorities on this

:^
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may on the other hand I>p cxplainwl or fiuiilitiof! by woi.l-

or circunistaiKfs contradicting v.hat niiirht otherwise 1"

inferred from them. A man put his hand on his bwohI

and saitl,
'"

It" it were Jiot n^si/.f time, I Afriihl not tnke mii h

hingtiupo from yon '; this wii> ii'> as-'uult, bcuinso the worii-

excluded an intention of actually strikinj; (A*).

Ho=tih) or unhiwful intention is noocssar^v to const itiit

an indictable aissanlt; and such touching, pushing, or th.

like a.s belongs to the ordinary conduct of life, a,nd is ti •

from the use of unnecessiiry force, is neither an offence nor :i,

wrong. ' If two or moix? meet in a narrow passage, iiiiii

without any \ioleace or design of hnrui the one touches tln'

othc' L^ntly, it will be no battery '

(/). 'J"lie snnie riili

holds of a crowd of people going into a theatre or tl: •

like (ni). Such iiecidents are treated a,s inevitable, ainl

create no riglit of action even for nominal damages. In

other cases an intentional touching is justified by the common

usage of civil intercourse, as when a man gently lays hi-

hand on another to attn^ t attention. But the use of need-

l(^s force for this purpose, though it does not seem to entail

criminal liability where no actual hurt is done, probably

makes the act civilly' wrongful (w).

Mere passive obstruction is not an assault, as where a

man by standing in a doorway |)revents another from comintr

in (o).

8ul)jert iiro Nisi I'rius rxsfvi (cp.

howCM !• PcfT'l V. ('ii/:pi- (^18r>3) 13

C. B. 850, 22 L. J. C. P. 201.

93 R. 11. 769): tK>c the sub-titlo

of Assjiult under Criminal Law
Civ. 14.50 Jiqq.) and th« title

Tresrpass (xiv. 224—234) in the

Dijrost of Kii^lirfh l"a»e Law, i-d.

Mews. Some of tlio dicta, as might

be expeet«d, are in conflict.

ik) Tuhervillc v. Savage (16fi9)

I -Mod. 3.

Holt C. J., Cole V. Tiinuv,

t, .Mod. 149.

()„) Stoph. Dig. Cr. Law, art.

241, illnstrationa.

(») Covard v. Iin4<Jelf>;i (18.)(t

4 H. .^ V. 478, 28 L. J. Kx. 2()(i,

118 K. K. o€2.

(o) 1 lines V. Wylie (1843) 1 i .

it K. 257. But it seems tlu- otlicr,

if he is going where he has a rij^ht
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Words laniiot of tliciiiscFvi'S itmoiint to an n^isault iiiidi-r

my Lircunistiiiii 1-, tlioiiirli tlnif is f-\ idciuc of an iiirlitT

• ontrai'v opinfon:

• Kiir .Monde's civie i)rovi's, or my l{c|H)rt's in fault,

That "intfinif rnii't he rockoni'd an antatilt "
(/»).

Tlioii' is littlt" (lirivt aiitliority on tlw point, hut no doui)t

is possihlc as lo llic inodtTn law .

Consent, or in tln' coninioji phrase " leave and lic^'nco,
"

will justify many acts whieli would otherwise Ik; as-

saults {q,, strikiuff in sport for example; or even, if eoupled

with reasonable cause, wounding: and other acts of a dan-

irerouskind, as in the practice of sur^rery. But consent will

not make acts lawful which are a breach of the peace or

otherwise criminal in themseheg, or unwarrantably dan-

gerous. To the authorities already cited (/•) umler the head

of General Exceptions we may add Hawkins' paragraph on

the matter.

' It seems to be the better opinion that a man is in no

dang'cr of such a foi'feiture of recognizances for keeping

the peace from any hurt done to antrther by playing at

cudgels, or such "like sport, by consent, because the intent

of the j)arties seems no way unlawful, but rather commend-

to tro, is justified in pusliinp; him
:i*iiic, though not in strikinp- or

(itlirr violence outside the actual

txiTcise of his right: see \i. 17.T,

abo >•<,,

//) The Circuiteers, by Joiin

r.eveoster Adolphus (the supposed

.spe.iker i- Sir Oregory Ivcwin),

L. (j. 11. i. 232; Meade's and Belt's

'«., 1 Lewin C C. 184: '' no trordf

..I .>ii,-iirnj are equivalent to an

assault," per Ilolroyd J. Cp.

Hawkins r. C. i. 110. That it

was formerly ln'ld otlieiwiv, sco

27 As-. 134, pi. 11, 17 Kd. IV.

3, p). 2, 36 Hen. VI. 2U b, pi. 8.

(>/) Under the old system of

pleading this wan noi a matter of

special justification, hut evidence

under the general issue, an a.s8ault

bj- eons«nt l>eing a contrndi-tion

in terms: C/nist/iphernon v. Bare

(1848) 11 Q. U. 473, 17 L. J.

Q. B. 109, 7.5 E. II. 454. But

this lias long c&vsod to be of any

importance in England.

(rj Tp. 160, 161, above.
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f>le, uiul tcudini,' imitutiliy to |>ioinote ucti\ ity and < oiir.iL'.

\ et it is s^aid tliat lie wlio wounds atiollnr hi lifrlitiiij,' wiii,

iiiikid wwords dfxs in htrictncss forfeit such a r('{o;^'iiizuiir,

bnciiuso no consent can inakf 8o danfjcroiis a dMcrMi.n

lawful ' [s..

It has [)'< w rcpt-uttHlly huld in criniinul cases of assaiili

that an uiiinf li.lg'ent assent, or n consent obtained by fraud

IS ot no (liett /,. Th«' .same prineiftlis wouM no duulii

be applied !iv courts of civil jurisdiction if neces-aiy.

When oiie is wrongfully usaaulted it is lawful to reji, [

fori n liy I'o'.Mj (:is il^ 1 a iisi: force in ilie defence of thos

whom on*' i< i .und to |)rotcct, or for keepinsf the peace

provided ih o uu ;ecessarv violence be used. How idik h

force, ami oi a hut hind, it is reasonable and j)roper to ue

in the cireumstarics rmist always >>o a question of fact, and

as it is incapai)le of being coiu Inded beforelrand i .tdfimtii v

.

so we do not lind any decisions which attetnpi a i '^'t on.

!; i;-' Slut

i;l,'* ' II.

'

1-

We must be content to say that the res. ..'

exceed the bounds of mere defenc<' a-i ^-i

or that the force u.sed in defence niUM "

"commensurate" with that which pr;....r

obvious, iiowcvcj, that the matter is of muc i

ance in criminal than in civil law («/}.

m

(s) Hawkins P. C. i. 484. Tlie

Homan Law went even fartlior

in eiicouraging contents " gfloriae

causa ot virtutis," D. 9. 2, ad. 1.

Aquil. 7, § 4. Prize-fightinjf with

swor'.ls was common in England in

tlie fighteentli century.

(<) Similarly where consent is

given to an unreasonalily dangerous

operation uj ttL-atiiit.-ut '>y one who
relies on the prisoner's tikill, it does

not oxcus<' biiu from tins guilt of

manslaughter if death ensues:

Coiniiwtitvealtli v. Pifrcc (18ht

138 Ala,<8. 165, 180.

(u) Ulackst. Comm. iii. 4.

(x) lieece v. Taylor (1S3.J> 1

X. 4: M. at p. 470.

(y) See Stephen's Digest of tlu-

Criminal I>aw, art. 200, and cp.

Criminal Code Bill, ss. 55—57; and

for full di.^cussion Dicey, Law or

tho vOLsTitiition, Sth od. appA.

note iv. p. 489. There are many
modern American decisiong, chiclly

in tho Soutliern and Wcsti'm

'•mm^s^
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MciiiiC" witliout a^^llll^ ii ill Mfiiif i-axs aitioriahli', liiH

this is OH tilt' irnciiul ol ila cuti-itifr a > •ri.^iu spetiul kimi <>r

ilamaj^c; and tlii n thi' jm rsuii iih-Tiai iil n» ' not b«' tho pcrxui

\Mio s ITers duinaj^f. in la' t tli olil uiittioriiies arc all. or

nearly uU, on irUiinii!ali'>ii if a man >^ sir'.Hiits di- ti'ii:nit->

\\lipr('l)v lif losi's tlicir s tx ice or iiiii'>. Then t'Drc. l!»(>uj.'li

under tin' old forms of act >ii this wrouL' was of the ^anio

frrnus with assault and lialt' i\, w> -hall lim' t mori- con-

\enifnt to consider it under another htaii \\'rl)al thr™t5

of personal violence ur'- ! ot. a? such, a ground of < ivii action

at all. If a man is thereby j»ut ii reasonable bodilv fear ho

has his remedy, but not a civil nie. iiam.h bv siturity

of the peace.

Whore an assault is eomplaineii of before usiiees under

24 & '2'j Vict. c. 100, and the eoniiWai.'il lias bieii dismi;--ed

(after an actual hearing on the merits^ : , either fur waul "f

proof, or on the grouml that the assu ilt ov lratler\ \va-

" justiticHl or so trilling as not to merit an i»iiiii-hmeiit . or

the defendant lias been convicted, and paid iir (lie >v >ullered

the sentcnee, as the casi' may b»'. im fun "r |%ro<e( 'dings

cither civil or criminal can be taken m r.s[i' et ol the >a.me

assault (a).

State-i. .VcaseintheY.lJ.Kd.il
381. ' Trespasa " (the placitii arc

not iHiml>«red in this voluine) KUff-

getts tluit as l.i.to aa 1319 " Son

assiult demesne " wa< not u goixl

plea ; liut the spceial verdict u-«

reiKjrte.l said only that the defen-

dant was pu-suod by the plaintirt,

not that he waa beaten, and it may
have boun thought insufficient on

that ground.

(z) Reed v. JV«« (1890) 24

Q. B. D. 669, 69 L. J. Q. B. 311.

," -Jt 4. '.i.') Viet. . HW, ^- VI

t.j. Jliinjw V. II, '„ ^iSTtJ) 1

C. 1'. I>. 97, decide- hat tie' \.t

'\A not tonliiie.l to sui: "trictly ;.>r

tiie same eau»<? of j4fion, bi:t

e.\tend> to bar action^ i v a liu--

band iir niaster for (-i'n-ii|uoiitial

damage: ti • wordj of tlj.' .Vet are

"same canst-," but they are equiva-

lent to '• sa-n© U!«8ault ' m tito

earlier Act, ifi a. 17 \if* i . 30

». 1, repealed by 24 A,, j^j V'ii*

c. 95.
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ll.—False Imprisonment.

Freedom of the persoc includps iimiiuuity not only Inmi

the actual application of fofce, but from every kind >>(

dett-ntion and restraint not authorized by law. The in-

fliction of such restraint is the wrong- of false imprisonment

,

which, thoufrh generally coupled with assault, is nevprtlu'U'>s

a distinct wrong. Laying on of hands or other actual con-

straint of the body is not a necessary element; and. if

" stone walls do not a prison make " for the hero or the

poet, the lav.' none the less takes notice that there may h(> an

effectual imprisonment without walls of any kind. " Kvcry

continement of the persooi is an imprisonment, whether it bo

in a common prisoji or in ^, private house, or in the stocks,

or even by forcibly detaining one in the public streets ' h .

And when a man is lawfully in a house, it is imprisoin-

ment to prevent him from leaving the room in which ln^

is (c). Where one man has entered upooi another's tene-

ment under a contract or a licence, he cainnot complain of

being falsely imprisoned merely bcxMiuso he is not allowed

to go out in a manner inconsistent with the terms on wliich

he entered {d), or refused sjK'cial facilities at a time not con-

template<l between the parti&s (c). The detainer, howexer,

must be such as to limit the party's freedom of motion

in all directions. It is not an imprisonment to obstruct a

man'spassagc in one direction oidy. 'A prison may have iLs

boundacy large or narrow, invisible or tangible, actual or re:il,

or indeed in conception only; it may in itself Ix' movi'ablo or

I i) liliifkst. Coinm. iii. 127.

(r) U'nnier v. Rhhlilord (1858)

4 C. B. \. S. 180, lU U. 1{. 658;

even it ho is disabled by sickin'ss

from moviiifir at all: the a:isuni])tion

of control is the main thing:

Grdhnjer v. Jli/l (1838) 4 Bint.

X. C. 212.

( »/) /{oljilisoit V. Itnhnuin .\ c"

Fernj Co. [1910] A. C. 295, Tit

L .1. P. C, 84 (J. C).
( c) Il(>rd V. Weardale Stu'l

,

Conl and Coke Co. [1915 J A. f.

67, 84 L. J. K. 11. 121. The lmI

ditBcnltv there v/a» on tlie Jnets.
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fixed; but a boundary it must have, and from tliat boundary

the party imprisoned must be prevented from escaping: he

must be prevented from leaving that place within the limit

of which the party imprisoned could be oonJined. Uthi'r-

wise every obstruction of the exercise of a right may l>e

treated as an imprisonment (/). A maji is not imprisoned

who has an escape open to him (</); that is, we apprehend,

a moans of escape which a man of ordinary ability can use

without peril of life or limb. The verge of a clill", or the

foot of an apparently impi-acticablc wall of rock, would in

law be a suflicient boundary, though ]>enidventure not suffi-

cient in fact to restrain an expert diver or mountainoer.

So much as to what amounts to an imprisonment.

When an action for false imprisonment is brought and

defended, the real question in dispute is mostly, though

not always, whether the imprisonment was justified. One

could not account for all possible justifications except by

a full enumeration of all the causes for which one may law-

fully put constraint on the person of another: an under-

taking not within our purpose in this work. We have

considered, under the head of General Exceptions (/j), the

principles on which persons acting in the exercise of special

duties and authorities are entitled to absolute or qualified

immunity. With regard to the lawfulness of arrest and

imprisonment in particular, there are divers and somewliat

minute distinctions between the powers of a peaee-oHieer

and those of a private citizen (i): of which the chief is that

«««'
••*'

'f3

(/) Bird V. Joneo (1»45) 7 U. H.

742, 15 L. J. Q. B. 82, 08 It. U.

''\M, per Coleridg« J.

{g) WiJliums J., ih. To tlio

same eff<>ot Pattcaon .1.: " Impri-

•*)nment is ... a total rost'-ainfc

!? the lilK-rty of tlie por*)!!."

Lord Deiiman C. J. dLwentcd.

(,/i) Ch. IV., pp. 117, 120 KiH;

alx>ve.

(i) Steplieii, Difj. Crini. Proc.

c. 12, 1 Hist. Cr. I^w, 193: and

sou Uoijg V. Ward (IS.'iS) 3 11. i

N. 417, 27 L. J. Ex. 143, 117

B U, 7«.V
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tlio oflicor may without a wariuut arrest on reasonable sus-

picion of felony, whorciis a private person so arresting, or

causing to lye arrested, an alleged olTender, must show imt

only that he had reasonable ground:; of suspicion but ttuit

a felony and tho particular felony for whicii the arrist \\a>

made {k) had actually been committed (/). The uiudnn

policeman is a statutory constable having all the pow. is

which a constable has by the common law (m), and tpei i il

statutory powers for dealing with various particular

offences (n).

Every one is answerable for specilieally dir^euiiig tin'

arrest or imprisonment of another, as for any other act

that he specifically commands or ratifies; and a superior

officer who finds a person taken into custody by a ronstnhli^

under his orders, and then continues the custody, is liable

to an action if the original arrest was unlawful (o\ Nor

does it matter whether he acts in his own interest nv m
another's (p). But one is not answerable for acts done upon

his information or suggestion by an ofiicer of the law. if

the} are done not as merely ministerial acts, but in tho

exercise of tho officer's proper authority or discretion.

Rather troublesome doubts may arise in particular cases

as to the quality of the act complaiiied of, whether in tiiis

(/.) WnlteiK V. H'. //. Smith if

Son [1914] 1 K. 1$. 595, 83 L. .T.

K. 1$. 3.V).

(7) Tliiv- applies only to felony

:

''the law
I

I.e., coniiuon lawj (low

not oxpuse con^tiiblc-s for arn-stinj,'

piTfions on tlio roasonal)lo belief

timt tliey have committed a niis-

ileineanour: " sw (iriflin v. Vu/r-

min, (1859) 4 11. .t N. -Jd.'), 2S

L. J. Kx. 134, 117 11. K. 42(i.

(m) Stej)lien, 1 Hist. Cr. Law,

jy'i, 199. As to tne common law

lM)wors of constables and others u>

arrest for preservation of tiiv

peace, wliicli seem not frc" from

dinibt, see TimotI i/ v. Siinp.-'n

I 1835) 1 V. .\I. .V K. 757. Ill K. I!

7-2, W if^niorc, il. 554, per Parke |!.

'/,) .Steph<:n, 1 Hist. Cr. Law.

•200.

0) firi/fiii V. Ciiloiiini, note (i).

,
ji) lldihev V. Hnihinti (1773 1 2

W. 111. 8t><) (attorney Kuiii;^ out.

and procuring execution ^f vc)id|

process).
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senso dianctionary, or ministerial only. Tin' .listinotion

Kctwoon a sonant .iii<l an " indopendont contractor ' i[q) with
regard to the employer's ros[)on8ihility is in some nie^isure

;inalogous. A party who sots the law in motion without
making its act his own is not nooessarily free from liahility.

Ho may bo liable for malicious prosecution (of which hero-

after; (r); but he ciinnot bo sued for false imprisonment,
or m a court whicii has not jurisdiction over eases of
malicious prosecution. " The distinetion between false im-
prisonment and malicious prosecution is well illustrated by
the ease where, parties being before a magistrate, one makes
a charge against another, whereupon the magistrate orders
the person charged to be taken into custody and detained
until the matter can bo investigated. The partv making
th

"

le el) ;irge is not liable to ,in action for false imprisonment,
l^rnviuse he does not set a ministerial officer in motion, but
a judicial ofllcor. The opinion and judgment of a judicial
nlTieer are interposed between the charge and the irnprison-

iiiont ' (s). Where ;, , officer has taken a supposed offender

into custody of his own m< tion, a person \\ho at his request
-igns the charge-shoot does not thereby make the act his

'\yn(t), any more than one who certitles work done under
; ontract thereby makes the contractor his servant. But
wh. re an officer consent.s to take a person into custody only
'il>(,n a charge being distinctly made by the comi)]uinant.

t./i P. so, ul)()vr.

Cr) Soo Fit:jnt„i v. Mnrliwln
1861) K.x. CJi. 9 C. It. N. K. -,0.-.,

:iO L. .T. (\ P. 2.')7, 127 U. M. Ttd.

Wilics J., Aunlil. V. Jioir-

!h,,i ri870) L. R. ,-, C. P. at

JK .-.(ft: Wr^t V. Smnlltrooif (IS.'JS')

3 ]^r. .t W. 418, 49 ]{. U. fiW;

Hiijeiow L. C. 237: nor (!(x-4 an

:»"tioii for maliciniw prosociition lii^

^-hrr? the juiliiiiil oflinr iuis livid

r. a truo statement of thr fact<«

fliat tliero i.s rpas<jiial)lo caim^:

llnprx. K.'rred (IHSd) 17 Q. l\. D.
m, :>, L. .1. M. ('. nr,; len v.

n,n,r,>,nt„,, 'I8S9) 23 (J. H. Div.
»ri,272, 58 L. .T. (i. H. KJl.

{O, Ciiihnm v. «T>y (18.59> 4

TI. .t X. 49<!, 28 L. J. Kx. 242,

118 n. 1{. ,V,'3, followed !.y C. .\.,

Scwrll V. XoHnnnt Tdi p^'Onf Cn.

[1907] 1 K. n. .M7, 76 L. J. K. B.

IDtl.

>3*J
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and tho charge-sheet signed by him, there the jHrson sigiiini:

tho charge-sheet must answer for the imjirisonment a» \\i ll

as the offieer (u).

Again, -where a man is given into custody on a mistnkrn

charge, and then brought before a magistrate who rcnmn(l>

him, damages can be given against the prosecutor in an a( tiim

for false imprisonment only for tho trespass in arrestintr.

not for tlie remand, which is the act of the magistrate {j-

What is reasonable cause of suspicion to justify arn >t

may be said, paradoxical as the statement looks, to be neither

a question of law nor of fact, at any rate in the common seii^

of the terms. Not of fact, because it is for tho judge aii<l

not for the jury (y); not of law, because "no delinite rulr

can be laid down for the exercise of tho judges jud^'-

mcnt " (r). It is a matter of judicial discretion such iis i-

familiar enough in the classes of cases which are dispos(d

of by a judge sitting alone; but this sort of discretion does

not find a natural place in a system which assigns the decision

of facts to the jury and the determination of the law to tlic.

judjge. The anomalous character of the ru'e has been nioiv

than once pointed out and regretted by the highest judit inl

authority (a). The truth seems to ba that tho question w,i.<

(u) Austin V. Bowling (1870)

L. R. 5 C. V. 534, 39 L. J. C P.

260. As to tlio protection of

parties issuing an execution in

regular course, thougli tlio judg-

ment i8 aft«rwardi« set aaido on

other grounde, seo Smith v. SiiiUi-f'l

(1870) L. R. 5 Q. B. 203, 39 L. J.

Q. B. 144. One case often cited,

Fleu-strr v. lioijln (1808, Ixird

Ellenborough) 1 Camp. 187, seems

not good autliority: see Gosilen \.

Elphick (1849) 4 Ex. 445, 19 L. J.

Ex. 9, 80 R. R. 657 ; and Grinham

V. Wi(!f:j, List note.

(«) Lock V. .Uhton (184S) I'i

Q. B. 871, 18 L. J. Q. B. 7<!.

(y) Hailea v. Marks (18«l T

H. & X.. 56, 30 L. J. E-K. isn.

120 R. R. 329.

{:) lAater v. Perryinaii (1870;

L. R. 4 II. L. 521, 535, per Ix)rd

Clielmsford. So per Lord Colonsay

at p. 540.

(a) Lord Campbell in lirmifiht,:),

V. Jackmn (1852) 18 Q. B. 37.S.

383, 21 L. .T. Q. B. 266; I^rd

llatlierley, Lord Westbury, and

Lord Colonsay (all familiar with

procedure in wliicli there was no

jury at all) in Lister v. Perruman,

L. R. 4 H. L. 531, 538, 539.
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formerly huld to be one of law. and has for soint^ timo bt>cn

tending to become one of faet. l)ut the i liangc lias never

been formally reeog-nized. The only thing which can b<>

certainly alhrmed in general terms about tae meaning of

" reasonable cause ' in this oonnexion is that on the one

hand a belief honestly entertained is not of itself enougli (h);

on the other hand, a man is not bound to wait until lie 'is

in possession of such evidence as would 1k^ admissible and

sufficient for prosecuting the ollVnee to conviction, or even

of the best evidence which ho might oi)taiti by further

inquiry. " It does not follow that because it would be very

reasonable to make further inquiry, it is not reasonable,

to act without doing so "
{c). It is obvious, also, that the

existence or non-existence of reasonable cause must be judginl,

not by the event, but by the party s means of knowb'dge

at the time.

Although the judge ought not to leave the whole <niestion

of reasonable cause to the jury, there seems to W no objection

to his asking the jury, as sepaiutc ({uestions. wliefliei the

defendant acted on an honest belief, and whether lie used

reasonable care to inform himself of thi' facts (rfj.

—c:'

III.

—

In;': -irs in Famihf licJattDH-^.

Next to the sanctity of the |>erson comrs tiiat of the

personal relations constituting the family. Depriving a

husband of the society of his wife, a parent of the com-

(ft) Broil r//>f (1)1 V. .Inclao:! (18.52)

18 Q. B. :$7H, 21 L. .1. (i. H.

2(M): tlie tlcfi'iKliint must r^liow

" facta wliicli would (Tcut** .i

reei.'viiiiiblo »us|>iiMon in t'l" luind

of a reu.souulilo iiiuii,"' per l.orit

Campl'dl C. J.

(c) iirumwcll B., Pi'ni)ii""i v.

/iv/r<- (ISliS) I., it. ;! Ex. lit

P.—T.

p. 202. approu'd liy Ixird

llatiieilcv. <. I". ii<)Mi. J.ixliT \.

I',:-, I,,..nil. \.. \{. 4 11. 1.. at

p. 533. Compare tiio autlioritiuit

oil niallcioiK pnw.-ufioii, pp. 3I<>,

317, liolow.

u/; II. SteplKMi on Maiiiious

Prosecution, cli. vii.

li
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panionship and confidence of his cliildren, is not less a

personal injury, tliough a less tangible on-\ than beatiiii!

or imprisonment. The same may to some extent be >au\

of the relation of master and servant, which in modern law i<

created by contract, but is still icgarded for some purpo^ h

as belonging to the j)ermanent organism of the family, an!

having the nature of status. It seems natural enough tliat

an action should lie at the suit of the head of a housihoM

for enticing away a person who i.s under his lawful auilio-

rity, be it wife, child, or servant: there may be dilhculcy

in fixing tJie boundary where the sphere of domestic relation

ends and that of pure contract begins, but that is a difii-

culty of di'gree. That the same rule should extend to anv

wrong done to a wife, child, or servant, and followed as

a proximate consequence by loss of their society or servire,

is equally to be expected. Then if seduction in its ordinary

sense of physical and moral corruption is [)art of the wroiijr-

docr's conduct, it is quite in accordance with prineiplis

admitted in other parts of the lav,- that this should be a

recognized ground for awarding exemplary damages. It i'*

equally plain that on general principle a daughter or servant

can herself have no civil remedy against the seducer, thoudi

the parent or master may: no civil remedy, we say, for otlur

remedies have existed and exist. She cannot complain of

that which took place by her own consent. Any difi'ercnt

rule would be an anomaly. Positive legislation might intro-

duce it on grounds of moral expediency; the courts

which have the power and the duty of applying known

principles to new cases, but cannot abrogate or modify tli'^

principles themselves, are unable to take any si-^h step.

There seems, m short, no reason why this class of wroriir?

should not bo treated by the common law in a fairly siniple

and rational manner, and with results generally not much

unlike those we actually iind, only free from the anomuli's
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and injustice w hich flow from disguidiiig real analogies under

transparent but cumbrous fictions. But as matter of history

(and pretty modern history) the development of tlie law

iias been strangely halting and one-sided. vStarting from

the particular case of a hired servant, the authorities have

dealt with other relations, not by openly treating them as

unalogous in principle, but by importing into them the liction

01 actual service; with tlie result that in the elas- of eafte.s

njost prominent in modern practice, namely, actions brought

by a parent (or person in loco parentis) for the seduction

of a daughter, the ti-st of tlic plainfill's riglit has come to

be, not wliothor he has beeu injured as the h(sid of a

family, but whether he can make out a constructive "
lo.-s of

service " (e).

The common law provided a remedy by writ of tresjiass

for tlic actual taking away of a wife, servant, or heir, and

pi'fhaps younger child also (/). An action of trespass also

lay for wrongs done to the plaintill's wife or ser\-ant (not

to a child as sueh), whereby he lost tlie society of thi< former

or the services of the latter. Tlie language of pleading

was per quod coiimrfium, or Sfrcitium ami.<ilf. Sueh a cause

of action was (piite distinct from thi>t which the liusband

iiiight accjuire in right of the wife, or the servant in his

own right. The trespass is one, but t!ie remodies are

(liversis respectibus " (rjr). "If my servant is beat, the

•"if*

n0^

m
1 e) The statement here was ap-

proved by FitzGibbon L. .1. in

ilurraij v. FilZ'jcal'l [1<)(M>] i

I. U. 254, 205. Christian'.s note

on lilaeketone iii. 142 is still not

anii.'i'j, thoufjh tlie amendments of

tlio 19t!i century in tlio lavr of

e\ideiicc have removed some of the

grievance mentioned.

(.0 F. N, B, 89 0. 90 H. 91

I: nii.ek.'-t. Cemm. iii. 139. The
writ was de iixorp ahtlurUi cum
I'loi.is rirt xiii, or an ordinary writ

of trosii;! ^ (F. N. U. 52 K) ; a

ea.-ie as late a.s the Itetitorution is

mentioned in Bac. Ab-. v. 328

(od. is;i2).

(r/) V. B. 19 Hen. VI. 45,

pi. 94.

15(2)
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mnstor shall iio( have an action for this buttorv, iirii .^

tho battery is so great that by reason tliereof he loses tii.

service of hi? servant, but the servant himself for c\n-\

small battery shall have an action; and the reason of tli

difl'cnnce is, that the master has not any dama^'e l)y tli.

personal beating of his servant, but Ity reason of a /,

qMxl, viz. per qimi srrmfium, dc. nmmt : so Lliat ih.

ori^'inal act is not the cause of his aet'on, but the eim-.

quent upon it, viz. the loss of his service, is the cans, .if

his action; for bo the battery greater or loss, if the nuistir

doth Tiot lose the service of his servant, ho sh,.ll not iiavc an

action "
{g). Tho samo rule applies to the beating or mal-

treatment of a man's wife, provided it bo " very cnnnndii..

so that thereby tho husband is deprived for ajiy time (,f Mi-

cumpuiiy and assistance of his wife" {h).

Against an adulterer tho husband had ;in actinn at

common law, commonly known as an action of criminal

conversation. In form it was genei-uUy trespass vi et nrn,!.i,

on the theory that "a wife is not, as rega'-ds her husband.

a free agent or separate person "
(?), and therefore her con-

sent was immaterial, and the husband might sue the adulterer

as ho might have sued iiiy mei.o trespasser who beat, im-

prisoned, or carried away his wife against her will. Action^

for criminal conversation were abolished in Engln ^, .
• m ,

establishment of the Divorce Cou^t in 1857, •u:. lui ;>: -;

(ff) Ilohf.if Min-iis'i, cfisr (l(iI2)

9 Co. Kep;. 113 n. Ihii a master

shall not, as tlu' law now stuiicl^,

have an action for a trs^spass

whereby his servant is killed. See

]>. (j.'J, above.

(h) Blackst. Comm. iii. 140.

(») Coleridge J. in Lumlry v.

Oy« (18.5.3) 2 E. .4: B. at p 249,

95 R. R. at p. .524: a^ to the S' -

tute >)f Labourers, 2 K. '. li. !•

p. 2,54, 9.5 R. R. at p. o2,-. 'as^

would also lie, and the coiiiinor

form of doelaration was tor ;' iiii'

time considered to be rather i-

than trcapa-^s: Mnrfnrlzrii v. <i'i-

vfuit ('180,51 (5 Ea,st 387. S(>,>

note (/) below.
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(un he elaiinoil on the same principles iu prooeedinjrs under
till' jurisdiction then institutixl (y'i.

In priutice iheso actions were always or almost always
instil uted with a view to ohtaiiiin<r a divf.rei' by private Act
,if Parliament; the rules of the House of Lords in whioli

alone such Bills were hrouifht in} requiuiij; the applicant to

huve obtainr-d both the verdiot of a jury in an action, and
;i sentence of separation ,i mruaa rf torn in tin' \'. Icsiustical

Court.

An action dlso lay for entieiiij; juvay a servnnf (that

IS, i)rocuring him or her to drpnrt vohiiitaMly from the

master's service;, and also for kiiowin<,'ly h.irbourinj^ a

servant during breach of service; it has been ari^uod (A:'*

that this was not by the common law, but only after and
ly virtue of the Statute of Labourers (/), but all the decisions

assume that the action lies at common law [ntj. (^ujte

modern examples are not wanting (»}.

1) -20 A: 21 Viot. c. So, ss. 33,

.iil,

A-) Set- note (y> last page.

!) 3 Kdw. III. f.v.D. 1349;:

tlii-. statute, jiawfil in ii)nsc()ut'nrp

'if the lil-Lck Diatli, marks a ;,'rcnt

crisis in the liistory of Kng-lish

aeriiulturo and land tenure. The
Ktiiiu was gcni rally on the case,

but it might be trespass: e.r/.,

T-i'i„!rie V. IVntle ( 17<>!t> 3 Wils.

!»!. i'.n action for eixiuiinjj the

;! iit.'tf's daujjiiter. where tlie de-

'. ratioa was in trespass r.' et

How this can be accounted
'.'

: ^^rinci;;- > I know not, short

f iL'i^ardiiig ti;.» .«crvant as a quasi

'!it'€l. the ,;...;iiilty was felt by

JiUnes ilunsti- Id, Woinhvard v.

U'H (1807) 2 15. X V. X. It.

•ii"' ^82. For a time it rnxnicd tlie

LeittT .. ^u.'L'^n, however* tht'.t tre«-

pa*4 was the only proper form:

iljul., Ditchniit v. JSoiid ilsll) 2

.M. 4c S. 436, see U R. K. 83ti n.

It was formally decided as late as

1839 (without givinjf any other

reas4)n than the constant practice)

that ti-esjiass or ca.Sv niii^ht be used

lit tho pleader's ojuion: C'hainher-

laia V. Ilazelwc id, o M. & W. 515,

9 L. .i. K.x. 87. The only conclu-

sion wliich can or need at this

day be drawn from such fluctua-

tion:* is that the old system of

pleading did not sjccocd in its

professed object uf maintaining

clear logical distinctions between

different cau*,s of action.

( III) Blake v. Latifion (179o) 6

T. R. 221, 3 R. R. 1G2. Accord-

ingly, the repeal of the Statute*

••w"

( •() See next page

fmm
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Much later thp experiment wujs tried with pucfcs*^ ol i

husband bringing a like a-ction 'against sucli as pi rMi;ni •

and entice the wife to live s.-purate from him witin ui u

suflicient cauei' " (o).

Still liter the action lor enticing away a servant. /./•

quod .ierritiinn amisit, was luni.d to (he purpose for whhli

alone it may now be said to 8ur\ive, that of punishin."

seducers; for the latitude allowed in estimatuig daniiig(>

makes th proceeding in suhbtanco almost a penal one /,

i

In this kind of action it is net uooessary !> [nw^- th-

existence of a binding contiact of service between tli.

plaintiff and the jjerson seduced or enticed away. Th-

presence or absence of seduction in the common s.ns,'

(whether the defendant "debauched the plaintiH -

daughter," in the forensic phriM') makes nr. dilleronfc m

this respect; it is not a necessary part of the uni-

of action, but only a circumstance of aggravation
<i

Whether that element be present or absent, proof of i <l

facfo relation oT service is enough; and anv fraiu) whcrcl.v

the servant is induced to absent ii.mself or herself allon!-

a ground of action, "when once the relation of ma^tn

by the Statute Law Revision Act.

1863, made no difference: spo FrrJ.

Wilkim 4- Bros. v. U'e'rver [191.5]

2 Ch. 322.

(«) Hartley v. Ciohinitiffn (1847 >

5 C. B. 247, 17 L. J. C. P. 84,

75 R. R. 722; Fred. Wilkins &

Iiro.i. V. Weaver, above.

o) Black^«t. Comm. iii. 139;

Winnniore v. Grecnhanh (174.5)

Willes 577, Wigmore, i 148. It

was olijected that thei"© wa.s no

precedent of any such action.

(p) The text from tUs point

to p. 233 bt'low is adoptnl !>

FitzGibbon L. J. in Murrau v

Fitz>jeruld [1906] 2 I. R. 254, 'idi;

{q) Kvaiit V. n'al'on (IHCT)

L. R. 2 C. J". 61.5, 36 L. J. <" 1'

307, where it wa-s uiisui oi'ssl'uUy

contended that the action for s< •

dutinpr a daugliter with lo-- of

service as the conscquoncr, iiiii

for cntii'intf away a servant, w.ri>

distinct species; and that ti) sus-

tain an action for '• enticing away

alone, a bindiiic: contract of scrure

mast be proved.
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and servant at thf^ time of tin- ucts pi)iii|ilaiiiiil nf is

r^fiiblishi'd '

(^r \

This applies even to an atliiul coritrait of hiring' niaili' by

tli>' dt'fi'ndaiit witli a fitimlc si r\iuit wliom lu' hii> ^ -iluiM-d,

it" it in found as a fat't that thf hiiiiii: was a fiiciily i.olour-

ablo oni', un<lcrtakon with a view to tho sichntioii whiih

fallowed (.s . And a do facto sorvioo is not the lest ncoj?-

ni/ed Ixcauso a third party may have a paramnuiit claim:

a married womaji liviuir u[iarl froni hir husliand in hiT

father's house may be iiiT fiitlier's ><orvuut, i'mm thoii^rh

that rrlatidii mipht Im- dotormiiicd at tlio will of tin' hus-

biind (/). .SoiiK,' i'\i(|('ncc of siuh a ri'latioii tlim' iinisf \n\

lull very little will .nerve. .V frrowii-u|) daiiLjIitir kiepinj?

a M[iara.lt' e.stubliahment cannot be deemed her fatli. s ser-

vant {II ]-. nor tan a dtin;rliti'r, wlnther of full aire or not. who

at the time of the scihietioii is ai'tuaJly unothrr |ii'r8on'.si

ftit\ant, i^o that n-o jiai of Inr services is at her parents

disposal ,.'• . On the other hand, the tWt of a child living'

with a parent, nr any other [»irson in lorn pirrmlin, as a

niemlMT of the family of whieh that per.son is the heaid. is

deemed enough to support the inierenco "that the relation

(;•) \Vjllo-,T., L. it. 2C. r. t:>n. T/,o»ips,„ v. J{os.h ^1SJ9) 5 II. ii

'*> Spei'jhl V. OHviera (1819) 2 .\. !>, 2i) L. .f. V.X. 1, l-'O U. lU

Stark. 443, 20 H. H. 728, cited 4.^1: 11»i{'ji:h v. Ta<i<i (1872) L. R.

with upproviil by Moiitaguo 7 I>x, 2H:J, 41 L. J. hx. 169;

Smitli J., L. it. 2 C. P. <J24. ll'hitlMinne v. inniain/t [1901] 2

(') Harper v. LtiffAiii (1827) 7 K. B. ' 722, 70 L. J. K. B. 933,

B. \; C. 387, 31 It. U. 23iJ. This C. .V. In tho L nitod Stato< it i^i

wiLS long before courtjs of law did (roiiorully licld that actual service

or oouirt rtcopnize ai.y I'apaiity of witli .1 third (iT<on is no bar to

contracting in a married woman. th'j action, unla4S thi-re is a bind-

l..) Manleij v. Field (18j9) 7 ing contract which e.icludi's tno

C. B. N. S. 9t). 29 L. J. C. V. 79, parent.s' right of riMlainiing the

121 U. R. 39.5. eliild'ti services

—

i.e., tliut .scrviee

(f) ]>mn V. PcH (1804) ."> Ka.<<t either dc facto or tie jure will do:

4.5, 7 R. 11. 653;

1HiitHtor s licence she gives occa-

sional help in her parent's work; iiote-

if by the Martin v. Prri/nr (Sup. Couit N. V

1S12), Bigolow L. t. 28t>. and

'^i^,0*"^^

i.^m
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232 PERSONAL WRONGS.

of inaslcr and si>na,iit, (Icfprininabh' at tlio will of cit!

party, exists botweon thviu "
(//). And a dauphtor ujul.

Kr

age, rotiirniiip homo from scrvico with anotlior person wlii> h

'lavo ro-cntci (1
has been determined, may be deemed to 1

the gerA-ice of her father (z). " The right to the sen

sufReicnt " (a).

ICf IS

Partial attendance in the parents" hoi'sn in enoigh to

constitute service, as where a daught'^- eiajjjoyed cIsuwIk i.

in the daytimo is without consuilting .,er enii)loyor free \o

assist, and does assist, in the household when she conn h

home in the evening (6).

Some loss of service, or possibility of service, must bi^

shown as consequent on the seduction, since that is, in theory,

the gi'ound of action (c); but when that condition is once

satisfied, the damages that may be given are by no means

limited to an amount eoaimensurate with the actual loss of

service proved or inferred. The awarding of exemplary

damages is indeed rather encouraged than otherwise (d). It

is immaterial whether the plaintiff be a parent or kinsman.

Cv) IJramweff B. in Thompson
V. Jions, last note. Even witliout

u quasi-parental relation a sister

maj' be the servant of her brother,

and tlii-; though they are cfi-owner»

of the Iious<': Mnnai/ v. F>t:iierahl

[190«| 2 [. H. -204, C. A.'- This
cannot 1x5 extended to a person in

loco pnrcith wlio is not the head
of tho family. The plaintiff must
be a person to whom some Hci-viee

is rendered or due: Pi-fprn v. Jours

I 911, 2 K. li. 781.83 L. J. K. B.

1115.

'z) Tei-iij V. Iliifclilii'.on (1868)
L. It. 3 Q. B. .599, 37 L. J. Q. B.
257.

((t) Littledale J. eited with ap-

proval by Blackburn J., L. R. 3

Q. B. 602.

(b) Hint V. Faux (1863) Ex. Ch.

4 B. & S. 409, 32 L. J. Q. B. 386.

129 R. R. 783.

(f) Griiniell v. Wells (1844) 7

M. i: Gr. 1033, 14 L. J. C. P.

19, 66 R. R. 835; Enr,er v.

Oihi,iroo,f (1847) 1 Ex. 61, 16

L. .J. Ex. 236, 74 R. R. :m.
whe;e the declaration was franie^l

in trespass, it would seem pur-

|K>sely on the chance of tho court

holdinj^ that the per quod sr,-

ritiiiDi iiiiiisit could he dispensed

with.

ill) Sec Tcnij v. Ilntchinynn,

note (s).

•-tr^;*:"^ % --'V^- 'pm^
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or a stranger in blooil wlio has adopted the pereoa

seduced (e).

On the same principle or fiction of law a parent can

sue in his own name for any injur}- done to a child living-

under his care and control, provided the t'liild is old enough

to be capable of rendering service; otherwise not, for " the

gist of the action depends upon the capacity of the oiiild

to perform acts of service '"

(/).

The capricious working of 'the action for seduction in

modern j)raclice has often been the subject of censure.

Thus, Serjeant Manning wrote two gmerations ago: "the
qmsi fiction of ften-iflnm ah-isit ailords protection to the

rich man whose daugliter 'nvasionally makes his tea, but

leaves without redress the poor man whose child is sent

unprotected to earn her bread amongst strangers " (^7).

All devices for obtaining Svhat is virtually a new renn^dy

by straining old forms and ideas beyond their original in-

tention are liable to this kind of inconvenience. It has been

truly said (h) that the enforcement of a substantially just

claim " ought not to depend upon a mere fiction over which

the courts possess no control." We have afready pointed

out the bolder course which might have been taken without

doing violence to any legal principle. Now it is too late

to go back upon the cases, and legislation would also be

difficult and troublesome, not so much from th'3 nature of

the subject in itself as from the variety of irrelevant matters

that would probably be imported into any discussion of

it at large {i).

••i»«

(e) Iriiin v. Vi(inii<(,i (1809) H
East 23, 10 R. R. 423.

(/) Hall V. llollnmler (1825; 4

B. it. C. 600, 28 R. R. 437. But
this case ilo'-- not show tliat. if

a jury cliose to find that a very

young child was capable of service,

*heir verdict would be disturbed.

i,» Note to Orinnell v. Wells, 7

Mf.n. <K (Jr. at p. 1044, 66 E. B.
;• p. 843.

.h) St<i!i<ie's note to Speight v.

Oliriern (1819) 2 Stark. 496, 20
R. R. 730.

(i) See note (p), p. 230, above.

V^^'^^fMf-
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It would be miTcly curioiiN, and hardly prolitablu in uiiv

just proportion to the labour, to inquin- how far the li.ti,),,

of constructive service is Lome out by the old law of ih.

action for b.^atln-,' or carrying away a servant. ICarly in
the loth century wo lind a dictum that if a man serves ju,,

and stays with mo at his own free will, I shall have an actio,:

for beating him, on the ground of the loss of his wrvice .. /,
;

but this is reported with a qumrr. A generation later /

wo lind Newton C. J. saying that a relation of servin> h, -

tween father and son cannot be presumed; 'for he niav
serve where it plcasctu him, and I cannot constrain hiin i,,

serve without his good will: '

this must apjdy only to a
sou of full age, but as to that eas • A'ewtons opinion is

express that some positive evidence of service, bevond
living with the parent fis a member of tlie household, is

required to support an action. Unless the case of a dauglil, r

can be distinguished, the modern authorities do not agn e

with this. But the same Year Book bears them out (as

noted by Willes J.) (w) in holding that a binding con-

tract of service need not be shown. Indeed, it was bi'ttcr

merely to allege the service as a fact {in sermtio mn
flxisfrnfcm ccpii), for an actLon under the Statute of

Labourers w,ould not lie where there was a special contrail

varying from the retainer oontemplated by the statute, and
amounting to matter of covenant (w).

A similar cause of action, but not quite the same, was
recognized by the medieval common law w'- -o a man's ser-

vants or tenants at will (o) were compelled ,^ . orce or menace

aO 11 Hen. IV. fo. 1—2, pi. 2,

per Huh J. (a.d. 1410).

(I) 22 Hen. VI. 31 (a.d. 1443).

(»0 L. R. 2 C. P. 621-2; and
see Martinez v. Gcrher (1841) 3

Man. &, Gr. 88, 60 R. R. 4C6.

(h) 22 Hen. VI. 32 b, per Cur,

(Newton C. J.; FuUhorpe, Asouo

or Aywoglie, Portington J.T.);

F. N. B. 168 F.

(o) If the tenancy were not at

will, the departure would Iw a

breach of contract; thb introduces

a now element of difficulty, never

V«»^4^W-?5
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to depart from their s,jrviu(> or tonurc " Tlu'rc is aiiotlirr

writ of trespass," writes Fitzhcibort, '"
a^-uinst tliosr who

lie near the plaintifl's house, and will not sillier liis servants

to go into tho house, nor the servants who arc in tlio hoiiso

to oome out thereof "
(p). Exanipl.'s of this kind are not

uncommon down to the sixteenth century or oven later; we
lind in tho pleadings considerablo variety of eireumstance.

which may bo taken as expansion or specilieation of the alia

enormia regularly mentioned in the conclusion of the
wTit (q).

avpressly faced by our courb>

before Lumley v. Gyf, of wliidi

more elsewhere.

(» F. K. n. 87 N.; and see

the form of the writ there. It

seems therefore that " picketing,"

so soon as it exceed-s tlic bounus of
persuasion and becomes physical
intimidation, is at common law a
trespass against tho employer.
Tlie modern cases of injunction,

L>jons V. Wilkins [1899J 1 Ch. 255,

68 L. J. Ch. 146, C. A., and one
or two others, are grounded not on
the common law but on the com-
mission of statutory offences iinder

tho Conspiracy and Protection of
Property Act, 1875.

(?) 14 Edw. IV. 7, pi. 13, a
writ " quare tencntc's suoa ver-

beravit.per quod a tenura oua
recosserunt"; 9 Hen. Vll. 7,

pi. 4, action for menacing plain-

tiff's tenants at will " de vita et

mutilatione membrorum, ita quod
recesrserunt de tenura"; llastell,

Entries (Mil, 662, similar forms
of declaration; one fpl. 9) is lor

menacing the king's tenants, 6o

tliat " negotia sua palam incodere
non audebant"; similar case.

Select Cases in Chancery, Si Iden

Soc. 1896, pi. 51, treated as a
common law cause of action for

which the plaintiff could got no
remedy because the defendant was
so great a maintainer, extortioner

and corrupter of jurias; Garret v.

Taylor, Cro. J.ic. 567, action on
tho case for threatening the plain-

tiff'.s workmen and custonuM^*, "to
mayhem and vex thom with suits

if they bought any stones"; 21

Hen. VI. 26, pi. 9, "manassa\it
vulneravit ot verberavit ": noto

that in this actioji tho '• vulneravit "'

is not justifiable and therefore must
be traversed, otiierwiso under a
plea of son asmuH demesne; 22
i\ss. 102, pi. 76, is for actual beat-

ing, aggravated by carrying away
timber of tlic plaintiff's (m.?/-i-

iiieiiluiH=^materi't»ien., see Du
Cai ,'e, s. V. materia; in -Vnglo-

French mrresme). In a. I). 1200

an action is recorded against ono
John de ilewic for deforcing the

plaintiff of land which she had
already recovered against him by
judgment, "so that no one dare
till that land becauiM of hira, nor
could she deal with it in any way
because of him ": Select Civil

Pleas, Seldcn Soc. 189U, ed. llaU-

-*-•"

—M
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It seonis reasonable, on tlic analofry of these eases, tliat .m
action (whieli in eoinnion-luw iiloiuling would bo a s])e<^ial

action on the eas' ) shoukl lie ajrainst those who attempt to

injure or eocrte t.ie plaint ill' by driving away his eus-

tomers (r); for it is not obvious, ou any admitted principle,

-vvhy the relation of tenant or servant should bo material
except as to tlie form of action. In recent times the

machinery of workmen's trade unions and of employers
associations has made it possible for oppression of this kiml

to bo practised on a large sc?ile against persons who break oi-

are supposed to have broken the rules of the union or

association, or are otherwise obnoxious to it, and actioiis have
been brought in respect of such proceedings, and allowed

by the House of Lords and the Court of Appeal. But thes

cases will be hotter dealt with later among those personal

wrongs which affect a man"s condition generally; for their

importance anddifKculty consist in the substantial grievance
being independent of any bodily violence either used or

threatened, however much practices of this sort may tend
to run into acts of violence if not checked at an earlier stan-e.

.Ion, vol. 1, pi. 7. Cp. Reg. Brcv. plaintiffs ship. For an oxampl,i
(.loWj 104 a, "quando teiionfos of a similar writ for menacing tlio

nou audent morari super tcniiris plaintiff .liniself, sec 7 Edw. IV.
Siiis," and Tarleton v. McGaul, / 24, pi. 31.

(1794) 1 Peako 270, 3 K. K. (>8S», wj Sw Pratt v. Br A Meflicnl
action for deterring negroes on the Asxariiitivu [igiP] 1 i\. 15. 244,
coast of .\frica from trading with 2-19.88 L. ,J. K. 15. 028.
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CHAPTKH VI [.

DKFAMATION'.

Repitatiox and honour aiv no less i)r(^iou8 to fjood nif-n

•;im bodily safoty and rivodoni. In some eases thrv innv
bo dearor than lifo itself. Thus it is needful for th ^ poae.^
;;nd well-being of a civilized eoninionwealth that the law
should protect the n>putation as well as the person of
the citizen. In our law some kinds of defamation are tho
subject of criminal proceedings, as endangering public ord-r.
or being offensive to public decency or moralitv. Wo are
not here concerned with lib(>l as a criminal offence, but onlv
with tho civil wrong and the riglit, to redress in a civil
action: and wo may therefore l^ve aside all questions exclu-
sively proper to the criminal law and procedure.

The wrong of defamation may be committed either by
way of speech, or by way of writing or its equivalent.
For this purpose it may be taken that signillcajit gestures
(as the Hnger-language of th.- deaf and .lumb) are in the
same case with audible words; itnd there is no doubt that
drawing, printing, and engraving, and every other use of
permanent visible svmbols lu convey distinct ideas, are in
tlio same case with writing. The term slander is appro-
priated to the former kind of utterances, libel to the
latter (a). Using the Un-ms " written " and " spoken in an
extended sense, to include the analogous cases just men-
tioned, we may say that slander is a spoken and libel is a

(n) Q.j^r^, whrthPr defamaton- -.vuuld bo a libol ur only a potential
matter reco-dod on a phonograph slander.
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•written defamation. The law ha.>* made a great ditl'enn ,

between the two. Libel is an otrence as well as a wrong, bur

slander is a civil wrong only (6) Written utterances an.

in the absence of special ground of justitioation or excuse,

wrongful as against any person whom they tend to brinu'

into hatred, contempt, or ridicule. Spoken words are action-

able only when special damage can be proved to have 1h«. i

their proximate consequence, or when they convey imputa-

tations of certain kinds.

Xo branch of the law has been more fertile of litigation

than thid (whether plaintiffs be more moved by a keen 3 'n^'

of honour, or by the deliglit of carrying on personal con-

troversies under '-.he protection and with the solemnitie^s of

civil justice), nor has any been more perplexed with miiiiit<

and barren distinctions. This latter remark appli. >

especially to the law of slander; for the law of libel, ae ,1

civil cause of action, is indeed overgrown with a great niiih^

of detail, but is in the main sutHciently rational. In a work

like the present it is not possible to give more than an outline

of the subject. Those who desire full information will liuJ

it in Mr. Blake Odgers' excellent and - ihaustive mono-

graph (c). We shall, as a rule, confin- arities and

illustrations to fairly recent caaes.

(S) Scnndalum magnafitm was
an e.xception to this. It depended
on cirly statutes which, after

being long oh<«)lcto in practice,

were repcalod by the S. L. R. Xd,
1887. See Blake Odgers, Digest

of the Law of Libel and Slander,

74. There is a curious 14th cent.

case of I'eaitdalum magnntu»i in .'JO

.\ss. 177, pi. 19, where the def-'ii-

dant only made matters worse \x

alleging that the plaintiff was ex-

communicated by the Pope.

(c) A Digei* of tlK> Law of Lil,<>l

and Slander, i:c. By W. Blal;.-

Odgers, I»ndon, 5th od. 1911.



SLANDKK AND LUIEL. '^iU

1.

—

Slander.

Slander is an actionable wrong when si)ecial daniapr .an
bi> i<ho%vn to have followed from the utter.. nco of the'vonls
complaineil of, and also in the following- c-ases:

Where the words obviously impute, or may fairly be
understood as imputing^, a criminal ollence (f?\

Where they i.npute havinsr a contagious diseasi- whieh
would cause the person having it to be e.xclud.>d from
society.

Where they convey a charge of unfitness, dishon<>sty, or
incompetence in an ofHce of profit, profession, or trade,

in short, where being spoken of a man in his calling
(for that specific connexion must be shown) they mani-
festly tend to prejudice him therein.

Spoken words which afford a cause of action without proo'*

of special damage are said to be actionable per ae: the
theory being that their tendency to injure the pbintiff'.^

reputation is so manifest that the law does not require
evidence of their having actually injured it. There is much
cause however to deem this and other like reasons given in
our modern books mere after-thoughis, devisivi to justify
the results of historical accident: a thing so common in
current expositions of English law that we need not dwell
upon this xample of it (e). The rules are settled; high

(d) As wliere the plaintiff is

charjred with liaving brought a
blackmailing a(>tion: Marki v.

Samtiel [1904] 2 K. B. 287, 7.3

L. J. K. B. 587, C. A.

(e) See Blako Od^ers, pp. 2—4,
and 6'Amer. Law Rev. 593. It
seoms odd that the law siiould

praiiime damai^ to a man from
printed matter in a newspaper
whicli, it may be. none of hia sif-

<iuaiiitance.* are likely to read, and

refuae to presume it from tha
flirect oral communication of the
same matter to the persons most
likely to act upon it. Mr. Joeeph
R. Fislier, in Law Quart. Rev. x.

15H, tracer f'.e distinction to "the
adaptation by the Star Chamber
of the later Roman law of libelluH

famosus." Cp. Lord Ilaldane's

opinion in Jonas v. Joups [1916] 2
A. O. at p. 490, suggestir tliat

special temporal damage was ro-

<:::

\\Wi '^"^mpw^-.
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ilitlautlioritics <iilitr on tho (lU(^llon wtil M< ,h.'tl ur tlicv (l»'8i'r\i

ai.'d )rimM ,.lcs(/).

)f liWl:Xo such distinction <xists in tlir ci

to make a writtrn statonicnt prhmn fnri^'. lil)f>l!:)us tint it

is injurious to the churactcr or <ri'ilit ulonn'stic, |)ul)lii . ,,r

professional) of tho porscn contorninp wliom it is uttcrid, or

in any way ti'nds to cause men to shun his soeietv, (i;- i ,

brin<; him into haired, oonti'iniit. or ridieuh'. W'le n v.i

call u stali'nient prima iai'-e. lilx^lo is, we do not me;iii tint

that the person niakin": it is necessarily a, wron<;-doiT. Imi

that ho will he so held uuloss the statement is found td li

.

within some recognized srround of jiistilieation or i\ri|g

Such are the rules as to th(> aetionahle quality of winds.

if that be a correct expression. The authorities by wlm I,

they are illu iratinl, and on nliich they ultimately rist. an

to a great extent antiquated or trivial (g''
-. the rules tie m-

selvcs are well settled in modem practice.

\\nicre " sptH.ial dama'.je
*"

is the ground of action. \\r

have to do with principles already considered in a fonmr

chapter (/j":: namely, tl damage must be in a legal sens'

the natural and probal>le result of the words complained ol'.

It has been said that it must also be " the legal and natui il

consequence of the words spoken ' in this sense, that if A.

quired in slander to avoid the

appearance of enrroacliing on

spiritual jurisdiction. See, too,

"The Ijiplish Law of Defama-

tion." In- Mr. Frank ("arr, L. Q.

R. xviii. 25.1, 38S, and "History

of tho Law of Defamation." by

Mr. Van Vec'hten V'cfder, Select

Essays in Anglo-American History,

ill. 44fi, being a critical study down
to 1909. Tho llomanist i ifluonce

seems generally admitted.

(/) Yes, per l/ord Sumner

[191«] 2 A. C. at p. 500. No, jitT

Lord Wrenbury, ih. at p. 50ti. ;niil

the Court of Appeal [191(1 ]
1 K. It.

at p. 358.

(.';; The old abridgment^, /.".

llolle, sub •t. Action sur ( !i~(v

Pur Parol's, abound in exaiiLplo<

many of them sufficiently f^rn-

tesque. A select gro'ip of eii-w*

is reported by Coke, 4 Rep. 12 //—

20 h.

(_k) Pp. 34 ag(j., above.
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speaks words in dispara-jcniont of H. wliirli an' not a( tinn-

ablo per se, by reason of \v1ul1» '..•.-cli ('. does somotliin;r

to B.'s disad\anfa<ro that is itself wrori-fnl as against H.

(such as disniissinj,' B. fnmi his service in breach of a swb-

siting contract;, B. has no /einedv atrainsf A . but onlv
ui^ainst C. (/;. But this doctrine is contrary to prinei|dc:

the (jnestion is not wliethcr C.'s act was hnvfnl or unlawful,

but wliether it might haveboen in fact reasonably expoctcd to

result from the original act of A. And, though not direct]

v

ev(>rruled, it has b(>en disapproved by so much and such
^^(igllt y authority that we may say it is not law r/,:. Ther •

is authority for the proposition that where spoken words,

defamatory but not actionable in themselves, are followed

by special damage, the cnuse of action is not the original

speaking, but the damage itself (/). This do-s not seem to

alTect thi' general test of liability. Either way the speaker

^•ill be liable if the damage is an intendwl or natural conse-

quence of his words, otherwise not.

It is settled however that no cause of action is rffordod

by spc ial damage arising merely from the voluntary

repetition of spoken words by some hearer who was not

under a legal or moral duty to repeat thorn. >Suoh a con-

sequence is deemed too rumoto (w). But if the first

speaker authorized the repetition ot what he said, or (it

seems) spoke to or in the hej-ring of some one who in the

perfornii, -> of a legal, official, or moral duty ought to

repeat .e will be liable for the consequences (w).

(i) Viciirs V. Ifi/or/.s (1806) 8

EiiHt 1, '> R. R. 361.

a-) Lynch V. Kni:i!,t (1861) 9
H. T,. G. 577, 13i R. R. 317. Hco
no; A (o Vicars v. M'Hcorkx, in 2
Sm. L. C.

{l) Maule J. tx relal. j!rum-

well L. J., 7 Q. B. D. 437.

P.—T.

(»n) Parkins v. Scott (18f)2) 1

H. Jc O. 1.53, 31 L. J. Ex. 331,

130 R R. 433 (wifo rcpcuU^d to

her liu.'ibaiid ^'ross languajje iisid

to liorsolf, whorrforo tlio liusband

was 90 much hurt that 'lo left her).

(>() Blake Odgers, 414 Hidi.'i

V. Smith (1876; 1 Ex. D. 91, l.-i

16
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L"'iii;,' tlic uiiiriiil ()|iiiii()ri ol" (line's Ml i;;lil) Hiif.

roniorlitfin ruimn-inn n^ tli.' plirasi' >,'0('s. is nut of ii-li

spi'ciiil (liiiiiiitrt'. A lo^a of some iiiudM'iul iiih.iiitiiL;! ?iiii«i

be >liu\vii. l)i t'imiiildiv wokK not i.d ionalilf />r/- S( W'f

spoken of :i nirinhfi- of a ri'li<;ious siHicfy \\ lio l)\ ii ii-MH

theii'or was rviluili'd from nnrnbcrship: llieri' was not mn
allegation or ptoof tliat sndi incniborsliip (an-it'd wiiii ii ;,»

of riiflit any (Iclinitc temporal advuntage. It was liekl tlmi

no loss ap|)eari'd beyond that of consortium vicliionoii, nnl

therefore tlunc was no i,'ioun(l of action (o). Y(^t the lo-s ui

cmisorfium, as between husband and wife, is a speeinl (l.itiiii-.

of which the law will take notice jf , and so is tln' jcs^ of

the voluntary hospitality of friends, this last on the <?rouiid

that a dinner at a friend's house and at his expense is :,

thinj:? of some temporal value (q). Actual membership of ;i

club is perhaps a thing of temporal value for this purpos,

.

but the mere chance of beintr elect^'d is not: so that an

action will not lie for speaking disparaging words of a

candidate for a club, hy menjis whereof tlie majority of

the club decline to alu^r the rules in a manner whicli wonj.l

be fTvourable t.o his election. ' Tlie risk of temporal ln.s-

is .. ji the same as temporal loss";/). Trouble of miml

caused by defamatory words is not sullieient spocial damn?".

and illness consequent upon such trouble is too remoti .

" Bodily i)ain or suH'ering cannot bi^ said to be the natuni

result in all persons "
(.s).

L. .r. V.S.. 281, imist l)e taken not

to interfrro witli thi-i distinotion,

Kec por ('. A. in It-t'nqJc v. Einvs
[1M<»2| 2 Q. J5. 521, .534, CI L. J.

g. J5. 5.35.

(o) Itnh,;-t^ V. RoherU (18(!4) 5

J!. .Sc Si. 384, 33 L. .T. Q. 15. 249,

13CR. R. 601.

(» Lipirh V. Kiiifjlit (1861) 9

II. L. C. .577.

(q) Drnirs v. So/nmril) (ISTI'

L. K. 7 Q. 15. 112. 41 L. .1. (). W

10.

(>•) Vliaiiibeiiaui v. lio'/tl (18^;!

11 Q. B. Div. 407; per I5owin

L. J. at p. 416, 52 L. J. Q. 1).

277. Tlie (lanuiffe Wii.s also liclil

too riMiiritf-

(.v) Alhop V. Alhop (18(10 1 .)

II. A: X. 534, 29 L. J. Ex. :J1.5,

;
" ''m.j':m;a:'imTZ^^u-'xs
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As (0 tho ..vrral .lassos of spok.-n wmls tlml ir.uv b.-

n.tionahl,. wiih,.., s,H.,.ial .Innuij,..: „,nls s,,,.! on as" i,u-

1
ating,cn„uMnu.si am..uMl t,. a .har^.. of son... oil,.,,.,. w|,i,.|,

if |>rov...l apainst tl„. part v to wl„„„ ,f is i„,put.Ml. «„„M
.xfos.. him t.. .i„p,-iM„„i,..„t or oth.M- corporal p..„altv „ot
n.er.-b- to a lino in (he first instan.,.. with p„9sihl,. i,n-
pnsonn„„t in d.fa.ilt of ,,ayn.ont; J,. Th- ,r,..|,.v „„vl
not bo ,,.oitio,l Nviih lo-al precision, indo.- i ,ood not !>->

si.pc,li.-d at all if tho words imput.^ felony •
. .-raliv. H„t

if particulars are given they nnist bo Ico^illy .^onBist.M.t with
tho cffenco imput.Hl. It is „ot actionable p,r .>v to say
of ii man that ho stole tho parish boll-,op..8 when ho was
churchwarden, for th,. legal property is vest.Ml i„ him ex
officio («); it might ho otherwise to sav that ho frau.liilently
.onvortod Ihom to his own use. Tho practical inforonr^
seems to be that minute and copioMS vituperation is safer
than terms of general reproach, su.h as " thief." inasmuoh
MS a layman who ont'^rs on details will probably make some
impossible combination.

It is not actionable a^ . -aiiist a .'orporation (though it

>">y be as against in.livid ... members or offie.<rs) to charge

120 R. R. 71-.>. This doctriiio is

limited to tho element of defama-
tion, see p. 52, alx.ve.

(0 See OntiLstnn v. G. IV 1/

Co. 11917] 1 K. B. -,98. ,S(i I.. .].

K. U. 759. This is th,. trii.. ,lis-

tinction: it matters ii„t whether
the offence bo indi.tahle or
punishable l)y a court of sum-
marv ,iuris<lii.tio„: H'e/,/, v. lirnrati

;IW3) 11 (i. U. D. <i09, 52 L. J.

'^ li. 514: nor whether the
"tfender is liable to summary
finest: Ilollitig v. Mlfrhell flOlOj
I K. B. 6U9, 79 L. ,'. K. B. 270.
In the I'nited States it is f,'enerally

held, but with variations in several

Statte, that such words are action-
iiile when the offence which thw
' i.arge renders tho party liable to
'II indictment for a crime involv-
ing moral turpitude, or 8ubjectinj<
him to an infamous punishment:
Biirdick on Torts, .310.

('") ./nf/-,..,,( V. A'hnii' (1835) 2

Jii'if? X. C. 102, 42 H. H. ,i,33.

The words were '"who stole the
parish l>ell-ro()(., you scamping
ru.scal ? " If spoken while the
I'h'intiff held the office, they
would [irob-uhly li.ive b.-r^n aetion-
able, as tending: to his prejudice
therein.

mgt3
i:::

-*

16 (2)

5i^-^* ^rfm^^-:.''^!m^mm
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the body as a whole with an offence which a corporate boil\

cannot commit (x).

False ^accusation of immorality or disreputable eondii i

not punishable by a temporal court is at common law r.,;

actionable per se, however gross. The Slander of Woin- n

Act, ,1891 (54 & 5-5 Viet. c. 51) has abolished the need ot

showing special damage in the ease of " words . . . whic h

impute unchastity or adultery to any woman or <,'irl.

The courts might without violence have presumed that a

man's reputation for courage, honour, and truthfuhios. ii

woman's for chastity and modest conduct, w-as sometliinij

of which the loss would naturally lead to damage in any
Uiwful walk of life. But the rule was otherwise (//). and
remains so as regards all slander of this kind against men.

and against women also as regards all charges of improper
conduct short of unchastity, which yet may sometimes be

quite as vexatious, and more mischievous because more plau-

sible. The law went wrong from the begimung in makinrr

the damage and not the insult the cause of action; and this

seems the stranger when we have seen that with regard

to assault a sounder principle is well established (z).

A person who has committed a felony and been conviet(^d

may not be called a felon after he has undergone the sen-

tence, and been discharged, for he is then no h ager a felon

in law (a).

(x) Mai/or of Maitclie-slei- v.

WiHiaim [1891] 1 Q. B. 94, <>0

L. J. Q. B. 23. As to defamation
in the way of businesti, see next

page.

(y) Ttie technical rca.son was
that charges of incontinence,

her«ay, &e., were "spiritual

defamation," .and fiic nintter

determinable in the Ecclesiastical

Court acting pio sa/iife aiiimre.

See />/, (•('.« V. Gardinei-, 4 Co.

Kep. 16 b: Palmer v. Thorpe, ih.

20 <i. A remedy co-extensive with

the defect was providwl as lonu-

ago R.S 18.57 by the legislature

of the Bahamas Islands. Th.

Imperial Parliament might hiivi'

I'oUowed the example witi]

advantage.

(-) P. 215, above.

(a) Leyniaii v. Latimer (1878) 3
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Little need be said concerning imputations of contagious
disease unfitting a person for society: that is. in the modern
law, .venereal disease (&). The only notable point is that
charging another with having had a contagious disorder

IS not actionable; for unless the wovds spokeji impute a
continuance of the disorder at the time of speaking them,
the gist of the aiction fails; for such a charge cannot pror
duo.' the effect wuich makes it the subject of an action,

namely, his being avoided by society "(c). There does not
sei'in to be more than one reported English case of the kind
within the nineteenth century (d).

Concerning .words spoken of a man to his disparagement
in ,his olHro, profession, or other husiness: they are aation-

able on the following conditions:—They must be spoken
of him in relation to or " in the way of '

a position which
he holds, or a husiness ho carries on, at the time of speak-
ing. Whether they have reference to his office or business

is, in case of doubt, a question of fact. And they must
either amount to a direct charge of incompetence or unfitness,

or impute something so inconsistent with competence or

fitness that, if believed, it would tend to the loss of the

party's employment or business. To call a stonemason a
' ringleader of the nine hours system '" was not on the face

of it against his competence or conduct as a workman, or a
natural and probable cause why he should not get work;
such Avords therefore, in default of anything showing more

•»^«

Ex. Div. 3o2, 47 L. J. Ex. 470.

There arc some curious analogitt*

to th«8© rcfiiiemunts in the Italian

ni-xtecnth- century books on the

point of honour, such as Alciato's.

(6) Leprosy and, it is said, tli«

piague, were in the same cate-

gory. Small-pox is not. See
Blake Odgers, 51.

(c) Camlake v. Mapletioram

(1788) 2 T. R. 473, lligelow L. C.

84, per Ashhurst J. '

(</) l',lo(Mlwnrlh V. Gray (1844)

7 Man. k Ur. 334, 66 R. R. 720.

Tho whole of the judgment runs
thus: "This case falls within tho

principle of the old authoritiee."
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distinctly ^ovv they wcro connected with the plaint ill >

occupation, ^were held not to be actionable (e). Sjokm
chuages of habitual immoral conduct against a clergyman or

a domestic servant are actionable, as naturally tending, it

believed, to a party's deprivation or other ecclesiastical cen-

sure in the one c se, and dismissal in the other. Of a clerk

or messenger, and even of a medical man. it is othenvis.'.

unless the imputation is in some way specifically connected

with his occupation . Similarly of a schoolmaster (/). It is

actionable to charge a barrister with being a dunce, or boiiis;

ignorant of the law; but not a justice of the peace, for

he need not be learned. It is actionable to charge a

solicitor with cheating his clients, but not with cheat ini,'

other people on occasions unconnected with his business (j]

But this must not be pressed too far, for it would seem to ht

actionable to charge a solicitor with anything for which lie

might be struck off the roll, and the power of tlie court \o

strike a solicitor off the roll is not confined to cases of pro-

fessional misconduct (A).

It onakes no difference whether the office or profession

carries with it any legal right to temporal profit, or in

point .of law is whoUy or to some extent honorary, as

in ihe case of a barrister or a fellow of the College of

Physicians; but where there is no profit in fact, an orai

charge of unfitness is not actionable unless, if true, it wouM
bo a ground for removal (i). A charge of actual miscondut t

is, however, actionable in such cases {j). Nor does it matii r

what the nature of the employment is. provided it be law-

(e) Miller V. Dm-id (1874) L. I{.

9 C. P. 118, 43 L. J. C. P. 84.

ii) Joyxm V. Jones [1916
|

2

A. C. 481, 8J L. J. K. I!, loli).

ig) Boyley v. Ruhei-ts (1837) 3

Bing. N. C. 835. 43 K. II. HIO.

and autliorities there cited.

(Ii) Itv Ife^re [1893] 2 Q. I.

439, 62 L. J. Q. B. 596.

(t) Alexander v. JenHns [ISO'.;j

1 Q. H. 797, 61 L. J. Q. B. at,
C. A.

(/) /loot.': V. Anudd [189.1} !

Q. B. 571, 64 L. J. Q. B. 4i:t.

C. A.
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l'irl(/i); or whothor the condu!'! iiii}mt(Hl is siioii as ii'

itsell' the law will blaiiu' or not, |)iovidpd it is imoiisistini

with the duo I'lillihiu nt ol' what tlic partv . in viitiii' of liis

ciuplovnicnt or ollicc. has uiulortakoii. A gaiiit kocprr may
have <tii aetiou against one who says ol' liiiii. as gamekeeper,

that he trapped foxes (/). As regards the rei)iitatioii of

traders the law has taken a broader view than elsewiu'rc To
impute insolvency to a tradesman, in any I'orm whatever,

is actionable. Substantial damages have been <jiven bv a

jury, land allowed by tiie court, for a hiere clerical (U'ror

such as that by which an advertisement of a dissolution of

partnershiii was printed among a list of meetings under

the Bankruptcy Act (m). A trading corporation may be

defamed in relation to the conduct of its busiiiess ^h;.

There are cases, though not common in our books, in

which a man sutlers loss in his business as the intended or

'"natural and probable result'' of words spoken in relation

to that business, but not against the man's own character or

conduct: as where a wife or servant dwelling at liis place

uf business is charged with misbehaviour, and the credit

of the business is thereby impaired: or where a statement

is made about the business not in itself defamatory, liui

tending to a like result, such as that the lirm has ceased to

exist i^o). In such a case an action lies, but is not properly

an action of slander, but rather a special action (on xh'-

4i,-«

(k) L. R. 2 E.X. at p. 330. L. J. P. ('. i;j.).

(I) Fotdger v. yrwcomh (1HC7) (ii) SomII, Ilettun Ciml Co. v.

L. R. 2 Ex. 327, 30 L. J. E.t. I<i9. ,V. K. .\,'irs ,Uxn,-!„lwsi
[ 1S94 !

1

(m) Shcpheanl v. IVIiilake,- (i. 1!. 133, 63 I.. J. (^ H. 2!):J

(1875) J.. R. 10 C. P. 502. A (tlii- wa- u printo;! lilu-l, but tlip

general disclaimer of any dcfaniu- jiiinciplo so(>nis oiiually applieabli'

tory significance in a publication of to sicken word^).

tliis kind is not necessarily suffi-, (o) Per f. A., JldcHtf,-

cient: cp. Stubb?. Ld. v. Ilii:,<'.eil Er^n:^ [lHfl2j 2 (i. I!. ."i2l. .V27.

[1913
J
A. C. 38fi with Sluhhs. Ld. CI L. J. Q. B. 535.

V. Maznrr. fl920] A. (.'. (><>, 88

tm-i^r^
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case in the old system of pleading) "for damage wilfulh

and intentionally done without just oceusion or excuse, anulc-

gous to an action for slander of title." General loa,s of

business is sriheient " s|)ecial damage" to be a cause ut

action ^n such a case (p).

~.

—

Defamation in general.

We ,now pass to the genaial law of defamation, wliiili

i),pplies ,to both slander and libel, subject, as to slander, to

the conditions and distimtions we have just gone throu"h.

(Considerations ,of the same kind may affect the measure of

damages for written defamation, though not the right of

aclion itself.

It is commonly said that defamation to be actionable

must .be malicious, and the old form of pleading addt.:

" malieiously " to " falsely, ' though this was held to br

needless before the end of the sixteenth century (g). What-
ever may have boon the origin or tiie original mcaniiiff

of this language (r), malice in the modern law signifies

neither more nor less, in this connexion, than the absence

of just cause or excuse (s); and to say that the law imjilies

malice from the publication of matter euleulated to convey

(p) Italcliffev. Evans, last iioto;

op. Hartley v. Heninp (1799) 8
T. R. 130, 4 R. R. «14; Itiding v.

Smith ^1876) 1 Ex. D. 91, 45 L. J.

Ex. 281, muat be justified, it at

all, aa a caso of this class: [1892

J

2 Q. B. at p. 534.

((?) See per Cave J. [1898J
A. C. at p. 37.

(r) See Bigelow L. C. 117.

(s) Bayley J. in Bromarfp. v.

Prosper (1825) 4 B. & C. at

p. 255, 28 R. R. at p. 247:

' Malice in common acceptation

means ill-will against a person,

but in its legal sense it means a

wrongful act done intentionally

without just cause or excust':"

30 too Littledale J. in MePhrrsrui

V. Daniels (1829) 10 B. & C. 27.2,

34 R R. 397, 405. This is «>

even in criminal jurisdiction: R. v.

Muiidow [1895] 1 Q. B. 758, Gi

L. J. M. \ 138, deciding fh.it *]:<•

averment of malice is unnecessary

at comra'. '.aw.
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in actionable iniimtatiou is only to say in an artitieial for'.'

tliat the person who so publislics is responsible for the

natural tonsecpienees of this act (ij. " Express malice"

means something dilTerent, of which hereafter. Also, not-

withstanding the ac<?U8tomed form of declaration, the

jilaiatiif is not bound to prove the falsehood of the words

complained of {u). This is best shown by the existence of

tlie special plea of justilication.

Evil-speaking, of whati ver kind, is not actionable if com-
luunicated only to the person spoken of. The cause of

it(!tion js not insult, but j)roved or presumed injury to

ri'l)utation. Therefore there must be a communication by
the speaker or writer to at least one third person, and this

necessary clement of the wrongful act is technically called

publication, ft need not amount to anything like publi-

cation in the common usage of the word. That an open
message passes through the hands of a telegraph clerk (?;),

')!• a manuscript through thoso of a eompositor in a [irinting

ollice (iv), or a letter dictated by a principal is taki-n down
in shorthand and type-written by a clerk (x), is enough to

(0 Lord Blackburn in Capital

'did Counties Bank v. Hentij (1882)

7 App. Ca. 787, 52 L. J. Q. 15.

J32; and see per Lord ilorsciu-ll

ill Alleit V. Flood [1898J A. C.
At \i. 125, and per J^rd Lindley
in .V. Wales Miners' Federation v.

'Iliuiiorgnn Coal Co. [1905J A. C,

It p. 255. Dicta to the contrary,

• ^ven in the Court of Appeal, may
.n.>-,\- l)e disregarded.

u) Hut since parties can be

witnesses a pluintiil' who does not

deny the imputation on oath e.\-

:!<!M>M hiniaf-lf in practi>'e to greati

lisk and inconvenience.

( c) See ll'illiaitiKOii V. Freer

(1874) L. R. 9 C. 1>. 393, 43 L.J.
C. P. IGl.

(it) Printing' a for thin rca8on

prima facie a publication; Bnld-

,i-itt V. L'lp/iimtoti, 2 W. Bl. 1037.

There arc obv- . exceptions, as

if tiie to.xt to \ atcd U Arabic
or Chin&'e, o; .c mossiigc in

cipher.

(.r) Pullinati v. Hill S,- Co.

I
1891

J
1 Q. I!. 524,63 L. J. Q. B.

299, C. A. \ote, howavcr, witli

Mr. Blake Odgers (.Digest, p. 161)

that the dictation of words that

exist in writing onlv when and aa
tlie clerk takes thorn down cannot<

bo the publication of a libel to tho
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eonstituto a puhlifation to thoso persons if tliov arc ca|iiil.l,

of unLleistanding tho matters so (lolivered to tliom. Tli.

opening' of a letter addressed to a firm by a clerk of that lirn.

authorized to open letters is a publication to him (//}. I!n;

the taking out of a writing even from an unfastened envel(i|).

by a person who has no authority to do so will not inakr tji

sender answerable for publicuti ,i to him {z); and it mak. ^

no dill'erenee if the unautiicrizod person is intcrcsled in tin

subject-matter and believed the contents to be intended tdi

his information (a). Every repetition of defamatory wonN
is a new publication, and a distinct cause of action. Th.

sale of a copy of a newspaper, published (in the popiilai

sense) many years ago, to a person sent to the newsj)iiiM',

office by the plaintiff on purpose to buy it, is a fresh pul)li( ,i

tion (&). It appears on the whole that if the defendant lia-

placed defamatory matter within a person's reach, whetlu i

it is likely or not that he will attend to the meaning o. ii

this throws on the defendant the burden of proving that tlii

paper was not read, or the words heard by that person: but

if it is proved that the matter did not come to his knowledgr

there is no publication (f). A person who is an unconsciou-

instrument in circulating libellous matter, and did not know.

clerk, though it may be a slandor.

But if tlio occasion of the letter is

privilt" i as r^ards tlie principal,

the publication to the clerk in the

usual course of office business i»

piivileg-cd too. Boxmm v. Gohlet

Frirrs [1894] 1 Q. J!. 842, 63

L. J. Q. IJ. 401, C. A., followed

in Eihiiomhon v. liirch ^' Co. and
Home,- [1907] 1 K. B. 371, 76

L. J. K. 15. 346, C. A. (a.s Fletcher

Aloulton L. J. pi'ts it, the privi-

lege covers all incidents of dealing-

with the communication in accord-

ance with the reasonable and usual

course of business) : Roff v. British

a)td French, ^-c. Co. [1918] 2 K. !'.

677, 87 L. J. K. B. 996, C. A.

(.'/) See last .loto.

(r) J/tif/i Ihith [191.'«i
::

K. B. 32, 84 L. J. K. B. 1307

V. \. There is a strong prosiimp-

tion of fact, but in strictness re

buttable, that a postcard is " juih

lislied ": ibid.

(a) Poirell v. GeUton [1916 j
J

K. B. 615, 85 \.. J. K. B. 1783

(6) T)>'Ko of ISrunswich- v

Jl'irwpr (1849) 14 Q. B. 18.), IH

L. .1. «. B. 20, 80 K. K. 241.
('<-) Blake Odgers, 155 aqq.

:.u^^:/^.m*a»CM»?'«s-
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and could not with reasonablo diligence have known, that thf

document he circulate,'* contains anv such matter, is free

from liability if he proves his i-jnorauce (rf}. Such is <li.'

case of a newsvendor, as distinguished from the i)uhli.siiers.

printers, and owners of newspapers. " A newspaper is

n«t like a lire: a man may carry if about without being

liound to suppo'o that it is likely to do an injury '"
(<>,.

If A. is justified in making a disparaging communication

about B.'s character to C. (as, under certain conditions, wo
shall see that he may bc^;, it follows, updn the tendency and
analogy of the authorities now before us, that this will be

no excuse if, exchanging the envelopes of two 1< tters by
inadvertence, or the like, he does in fact communicate iho

matter to D. It has been hold otherwise, but the decision

was never generally accepted, and is now overruh-d (/ . In

fact, as had been suggested in former editions of this

nook, it could not stand with the earlier authorities on
' publication."

Sending a defamatory letter to a wife about her husband

is a, publication: in the eye of the law, no doubt, man and

wife are for many purposes one," " but for many i)ur[)OSes

-of which this is one- -'" essentially dis'inrt anfi different

persons '"

(g).

On the general principles of liability- ,i man is deemed to

pulilish that which is published by his authority. And tiie

'/) Tlie burden of proof is on
liim, iind it i.s a question for tlio

jury: Vizefelly v. Mtulie's Select

Lihnny, Ltd.
| 1900J 2 U. \\. 170.

«9 I.. J. Q. B. 645, C. A.

(e) Emmens v. Pottle (1885) 16

Q. li. Div. 354, per Bowen L. J.

at p. 358. 55 L. J. Q. B. 51.

f /) Tompaon v. Bnshivood (1883)

n Q. B. D. 43, 52 L. J. Q. B.

42>, was overruled by Hebditch v.

Marlhriil.ic [1894] 2 Q. B. 54,

63 L. J. Q. J{. .187. V. A. See

p. 277, l)olo\v.

(g) Wenmnn v. Ash (18.)3) 13

t*. B. 836, 22 L. J. C. P. 190, 93

E. R. 761, per Maule J. iJut

communiration by the defendant

tn hi? wife is not a publication:

H'enn/ian: v. Moraan (1888) 20

Q. B. D. 635, 57 L. J. Q. B. 241.
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authority need not bo to publish a ^.articular form of wonlv

A gincral request, or words iutended and acted on as s*uili ii.

lake jjiiblic notice of a matter, may nialce the speaker answer-

able for what is published in conformity to the general

sense and substance ' of his request (A).

A person who is generally responsible for pub'icatioii

(such as an editor), and who has admitted pubiicat'on, i>

not as a rule bound to disclose the name of the actual

author (j).

Supposing the autlionhip of the words complained of ti

be proved or admitted, luany questions may remain.

The construction of words alleged to be libellous ^\ve

shall now use this term as equivalent to " defamatory,"

unless the context requires us to advert to any distijjction

between libel and slander) is often a matter of doubt. In

the first plane the Court has to be satisHed that they are

capable of the defamatory meaning ascribed to them.

Whether they are so is a question of law (;). If they are,

and if there is some other meaning which they are als'

capable of, it is a question of fact wlxich meaning they did

convey under all the circumstances of the publication in

question. An averment by the plaintill that wor'ds not

libellous in their ordinary meaning or without a speei-al

application were used with a speeilied libellous meaning or

(k) PniAcs V. Picscotl (1869)

L. R. 4 Ex. 169, 38 L. J. Ex. 105,

Ex. Ch. Whether the piirticulai-

]iublication is within the authority

is a question of fact. All tlw

Court decide is that verbal dicta-

tion or approval by the principal

need not be shown.

(0 Gibion V. Evans (1889) 23

Q. B. JJ. 394, 58 L. J. Q. B. 612.

(/) Capital and Counties Bank
V. Henty (1882) 7 App. Ca. 741,

52 L. J. Q. B. 232, where tho law

is elaborately discussed; Nevill v.

I iiie Art, 4'c. Inmiranoe Co. [1897]

A. C. 68, 66 L. J. Q. B. 195. For

a sliorter example of words held,

upon consideration, not to hv

capable of such a meaning, bro

Mulligan v. Cole (1875) L. R. 10

Q. B. 549, 44 L. J. Q. B. 153;

for one on the other side ol tne

line, Hart v. Wall (1877) 2 C. P.

D. 146, 46 L. J. C. P. 227.

'^,1P
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application is called an irmumdo, from the old form of

pleading. The old cases contain much minuto, not to say

fri'olous, technicality; but the subetance of the doctrino i-

now reduced to something like what is ovpressod above.

The requirement of an innuendo, where the words are not

on the face cf them libellous, is not affected bv the aboliton

of forms of pleading. It is a matter of substance, for ,1

plaintiff who sues on words not in themselves libellous, and
does not allege in his claim that they .^onvoyed a libellous

meaning, and show what that meaning was. has failed to

show any cause of action (,>). Again, explanali"-! is re-

quired if the words have not, for judicial purposes, any
received ordinary meaning at all, as being foreign, pro-

vincial, or the like {I). This however is not quite the same
thing as an innuendo. A libel in a foreign language mig.'l

need both a t.-anslation to show the ordinary meaning or'

the words, and a distinct further innuendo to show that

they bore a special injurious meaning.

The actionable or innocent character of words depends

not on the intention with which they were published, but on

their actual moaning and tendency when published 'm). A
man is bound to k; ow the natural effect of the language he
uses. So far is this principle carried that, according to the

law now laid do\^Ti in the Court of Appeal and the House
of Lords, it is immaterial whether the defendant intended

his words to apply to the pkintiff, or knew of the plaintiff's

existence, if it is found aa a fact that the words might rea-

sonably bo thought applicable to him; but it would seem to

a-) See 7 App. Ca. 748 (Lord
Sellx>rne). An apt innuendo may
nullify the effect of a general dis-

ctaiiiier of libellous intention. s«>

fituhhn, L(T. V. ilnziiie [1920] A. C.

66, 88 L. J. P. C. 135.

(I) Blake Odpers, 125.

(»0 7 App. Ca. 768, 782, 790.

cf. p. 787. The old cases about

words alleged to be spoken in jret

are covered- by this wider principle.

.••i"!
,:•*••
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Ill' ii ^'ooil (IcI'liici to >l)()\v lliat (III- (Ifrcndaiit, wiitiii. ,ii

fact of sdnio other .1. S. or an iinaj^'iimty J. S., not rnly (lid

not know hnt could not reasonably know that his wuiiIh

niijrht ho tliouffht ai)|)lioahh' to tho ii'ul p(>rson calh-d .1 s

who is phiintitt' (h). Hut whore tho plaintill stM-ks to pm
an aotionahh> niianin«; on words hv wliieh it is not ohvioiislv

convoyed, ho nnist make otit that the words arc ca{)ahli' nf

that moaning (which is a muttor of law) arid that they iliil

5onvoy it (which is a matte/ of fact); so that ho has to

convince both the Court ana tho jury, and will lose his

cause if ho fail with cither (o). And the plaintiff may i),,t

interrogate the defendant as to the actual intention witli

which he used tho words ooinplainod of (p). VVori's are not

doemixl capable of a particular moaning merely Iwoause it

('«) Hiiltnn ^ Co. V. Jiinoi

ri910| A. r. 20, 79 L. J. K. ».

IflS (nntp tlint the judgnicnt. of

Farvv"ll F.. J. in tho Court of

Appeal 1 1909] 2 K. IJ. at p. 476,

78 L. J. K. B. 937, i^ exprowly

approved by Lord Atkinson and
Ixjrd Gorell). Tlio reasons to tho

eontrary, which to ma- • members
d'.' the profession appcarwl very

-trong, are given in the dinsentinp

judgment of I'letchor Moulton Ti. .1.

[1910] 2 K. n. at p. 4r)8, 78 L. J.

K. B. 937. It seems to follow-

that if the same wordti may
reasonably bo understood by dif-

ferent persons to apply to A., 15..

C. . . . &o., there is_ no reason

why A., B., ('.... &c. fhould

not all have simiiltntipous and in-

lependent eau.-»es of action. The
S/trr/iitor of 1714 may be thought

to have spoken in a spirit of ])ro-

jihecv: "' Tt was no I'm;"!! trouble

to mc .-iometinies t« w a man
lOine up to mo with an«angry fare,

and reproach me with having

lampooned him, when I had iirnr

steoi' or heard of him in my lif«"

mo. 604. Oct. 8, 1714). In ISM
the Supremo Court of Ma.-sacliu-

sett^ held by four to three, in a

case rather stronger against tli"

defendant, that a judge sittinj;

without a jury was warranteil in

finding that the libel was not puli-

lisliod concerning the plalntiif:

f/rtiixoii V. Globe .V/'U!<paper Ci,.,

1.59 Mass. 2!t3, VVigmore i. l()4(l.

There the description as well ai

tho name fitt<>d the plaintiff, uikI

the statement was intendrti t.

apply to a real person coiiccrjiiiiL'

whom it was true and whose n;inii'

a- usually written ditl'ered Irnni

the j)laintifrs oidy in haxiiii;- i ric

more initial, f do not know wii:it

view prevails in other .\nii':ii;i!i

juris<lictions.

1.0) Lord IMackburn, 7 \\>\<. I i.

776.

(«) lleutoii v. Gohhwn [19111

1

B. 754, 79 L. J. K. B. ,-)ll,

A.

i-;^1f*:-^^ •
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mi^lit hy possibility \h} uttnchod to tlioni: tluiv iiiii^< I).,

-umething in ritluT tlio ooiitcxt or thi- circumstiiiucs i.'.at

would suggest thf allrg..(l mi'uning to a niisonublc iiiiiul {q).
Ill sch''<«tic language it is not .-iiougli tlml tin- terms slioiild

he "patient" of the injurious construction; they nuisl not

only suffer it, but Iw fairly capable of it. And it is left

to the jury, within large limits, to find wiiether they do
convey a serious imputation, or ure mere rhetorical or jocular

exaggeration (r).

The publicition is no less the speaker's or writei s own
act, and none the loss makes him answerable, Ikcuuso he
only repeats what ho has heard. Libel may consist in a
lair report of statements which were aotunlly made, and on
an occasion which then and there justified the original
speaker in making them (.s); slander in the repetition of a
rumour merely as a rumour, and without expressing any
belief in its truth (/). ".V man may wrongfully and
irialiciously repeat that which another p.'rson may have
uttered upon a justifiable occasion." and " as great an injury
may accrue from the wrongful repetition as from the first

]>ul)lication of slander; the first utterer may have been a
person insane or of bad character. Tlie person who repeats
it gives greater uoight to the slander '"

y). Circumstances
"f this kind may count for much in assessing damag(<s,

('/) r,ord Selbornc, 7 App. Ca. (i) IVatkinv. Hall (18fiH) L. I{.

744: I»rd lJlackl>urn, ih. 778: .3 Q. IJ. 3%, 37 L. J. Q, B. vlb
Urd BramwcU, ih. 792, "I think , „) Littledate J., SlcPherson v.
that the defamer is he who, of Bauiels (1829) 10 15. A: C. 263,
many inferonpcs, chooses a do- 273, 34 R. R. 397, 40.-,, ad.jpted" bv
fainatorj' one." Ulackburn J., L. R. 3 Q. B. 400.

Cr) Austrnlian Newspriper Co. v. The latter part of the 4th Rooo-
fle,>netl\mi] A. C.28i, 63 1.. J. lution reported in the J-arl of

•
^^''-

.\<iil!((ii,ij)lnii's cii^e, 12 t>). K^-p
(0 PurcM V. y '-,• (1877) 2 134, is not law. See per Parke J.,

I'. P. ])iv. 215, ' „.. P. 308. 10 n. & C. at p. 275, 34 R. R. afc

p. 407.
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but thfv count for uotliintr fowiinls (liliriiiiiiin;.^ wIkiIi i

tho (It'feiicluiit is lialili', at uU.

From tins principle it follow^, as nirards spoken worK

that if A. spiak of Z. words actionuhlc onlv with spciiil

damage, and H. repent them, and special (hima;,'e ensue froii.

the repetition only, Z. sliall have an action against IJ., hu!

not against A. (x). As to the defi-ndant's belief in l!..

truth of the matter published or republished by him, tlnit

may affect the damages but cannot al.ect the liability (//

Good faith occurs as a material legal element only when \\.

come to the exceptions from the general law that a man utt< i«

defamatory matter at his own peril.

''i. -Exceptions.

We now have to mention the conditions which excludo.

if present, liability for words apparently injurious ti*

reputation.

Nothing is a libel which is a fair comment on a mibjidt

fairly open to public discussion. This is a rule of cominuii

right, not of allowance to persons in any particular sitii.i-

tion {:), and it seems not correct (with all deference In

recent dicta) to speak of utterances protet^ted by it as lx>iiii^

privileged. A man is no more prmleged to make fair cotn-

ments in public on the public conduct of others than in

compete fairly with them in trade, or to build on his own

land so as to darken theii newly-made windows. Thnu'

is not a cause of action with an excuse, but no caii?o of

actioji at all. " The question is not whether the article is

(x) Soc Purlins v. iScott (1862)

1 H. i: O. 153, 31 L. J. Ex. 331,

130 R. E. 433, p. 241, above.

(if) Tidinan v. Aimlie (1854) 10

Ex. (i3, 102 R. R. 478.

(z) See per Bowen L. J., Mfn-
ta/ex. CniHon (1887) 20 Q. B. Div.

at p. 282.

mMcw^s^jmms^'
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privilogid, but wlicthor it is u Iihi>i " (« . Tliis is tlif iv-

ipivod d<xlrino of Camphrll v. Spnttmvoodc Jj . toiiliniitti

bv tho Court of Appi'al in MiritHile v. Carsfm [r . On tin

other hund, tlic hoiiesty of tho critir's hdicf or motive is

no defence. Tho -ijrht is to i)uhlisli sue h eoiiinient a« in

the opinion of iinpartiul bystiuid . as nprcsi'iitiHl hy the

jury, niny fairly arise out, of the mutter in hand; thoni,'li

jurymen are not freo to lind that a eritieism is not fair

iinrcly hteuuso they do not a<,'ree with it (<;. Whutevir
goes beyond this, even if well meant, is libellous. Th<-

courts have, perhaps purposely, not li.xod any standard oT

fair eritieism" [c One test very eommonly applieablc

is the distinction between action and motive. Public acts

and performances may be fnidy cciLSured as to their merits

or probable con8e(|iu .ices, but wicked or dishonest motive-

must not bo imputed upon mere surmise. Such imputa-
tions, even if honestly made, arc wrongful, unless there is

in fact pood cause for them. " Where a person has done
or published anything which mr.y fairly be said to have
invited comment .... every one has a right to make a

fail and proper comment; .nd as long as he kct^ps within

that limit, what he writes is not ii libel; but that is not a

privilege at all .... Honest belief may frequently b<> an

(«) L<..i(l Ksher .M. R., 20 Q. H. at p. 320, and see per Vaucrhaii
Div. at p. 2K0. r>or.l Collins I'ow- Williams L. J. [1909J 1 K. U. at
'wr, said, a^ Jta-stor of the Rolls, p. 2.50.

that tho word privilege is as good (c) (1887) 20 Q. B. Div. 27.'),

as any other: T/inmns v. II,arV,iiry, 58 L. T. 3.31, disajrrwin-,' with the
Ajinii--

.f Co. [190*'.] 2 K. B. 627, opinion expreaeed in Henwood v.

641, 7.1 L. J. K. B. 72G. Harrison, note {k), p. 25!), bdow.
(//) 3 B. & S. 7(!9, 32 L. J. frf) McQuire v. WeMern Morr,-

Q. B 183 (-18<33), 129 R. R. 552; ,„,/ Xeirn Co. [1903] 2 K. B. 100
iiitJdentally referred to bj- Flctdier

Moulton It. J. as a case of the

!-'^he^t authority in Hunt v. S'ar

Newspaper Co. [1908] 2 K. B.

P.—T.

72 L. J. K. B. 612, C. A.

(e) Bowen L. J., 20 Q. B. Div.

at p. 283.

17
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oloniont whieh flm jury may (akr into consideration in ron-

sitfciin^r whctluM' or not an all(><j('(I libel was in exee8^ (,|

a lair eoniinenl
; hut it cannot in itself prevent the niaiiu

heinj? lihellous" (/). It nnist not I)e supposed. huuv\..i.

that a piM'sonal attack can never he fair coniinenl. 'I'h,.

question is whellier it ••oefl heyoiid reasonable inference Imrii

the facts {g).

The ease of a ciitieisni fair in itself beinj; proved In

be due to unfair motives in tho person makinp: it m'vM
hethou<,dit on principle to fall within the freneral rule Ihiit

the law* will not examine the inoti\e of an act done in exereiv

of a common right. But the Court of .Appeal has held tli;if

extrinsic evidence' of unfair motive is admissible (AV Tiiis

may be support i>d on the ground suggested by LenJ

Eshcr (/), that criticism Avhich is malicious in the sense cf

being inspired by personal hostility is not fair comment -.w

all. The reason- iriv<'n by Collins M. H. in theCouit el"

Appeal go further, and show a disposition to consider I'liir

comment as only a case of privilegi-d publication (of wlnVli

wo speak later). Bu( this vi(«w cannot, it is submitted. I,.

consistently carried out without holding that, as in other

such cases, good faith i.s a sullicieiit excu.se, and this won!.]

(f) IMaokbum .1., Camithpll v.

Spotth'-nth'c (IS(i3) .32 L. .'.

<h 15. at !>. 202 fwitli voilvil

vaiiiitioiis, ;i li. A: S. :it p. 7,SI):

<'p. liowcM I,. .1., 211 (i. I!. Div.

lit [,. 281: .lni/)if V. Ciirh' Tio.lr

P,-l,H«l,iiiii Cn.
I
loot

j
2 K. 15. 2(12.

".'I t.. .1. K, I!. 7.-)2, C. A.

(V) //'(/// V. Star Xi'irs/Kijifr Co.

11908 1 2 K. I!, aosi. 77 L. .1. K. 15.

7.'52, ('. .\.. and soc jut l^oril

.Vtkinson in Dnkhiil v. I.tiliduihi-n'

11908] 2 K. If. at p. 329, 77 \.. .1.

K. 15. 728.

'/() T/iO)nin V. Ihiidbnrii, Ai/neir

\ ''"., note (ii), last pnv'n;

PliDnnilll, Mll1)in!, i\'v'. Soi-iolii \.

T,nilr,x' Piitilishiiiri .lxsii,-iii/i,,ii

1
lOillil 1 K. 15. lO.I. 7.-. 1.. .1. K II

2:)9.

/> Mp.hnlf V. Cfi.xdi,. 21) <) II.

Div. at p. 281. Ilrrn it is (.. In

(ili-orvcd that tlio CDiiinicnf ili-

tinctlv misrppixxciitcd Hie coiiti'iit'

of tli(( plaintiffs work. (Vrisuri'

could not arisp fairly oiil of ^m\u-

tliiiinr that Wiu* not tliori-. Tp.

Jliinf V. Sfiir A>)/«;)/>^;/...- r,,

|190S| 2 K. 15. 309, 77 I-. .1. K. Ii.

732, C. .V.



FAIR COMMENT. 2o!>

bo contiaiy to aiitlioiity wliicli lia.s Ixvu aci'cptcd Cor nmnv
ycuiji. and whicli the Court did not [jurport to owrnili' (k).

On tlic wliol.- the pri«^.'nt Court of Appeal, tIiou<,'li bound
li.v tlic actual decisions of its prcdecrssors, appears to hold

a view barely eoinpatible with them, and we must wait for
the House of Lords to tell us finally whieli view .shall pre-
vail (/). One could wish that Bhickburn and Willes had
boon able to consider the point together in the Kxchcfiuer
Chamber. Their afrreemeiit would hav(> b(><>n conclusive, or
thrirditl'eronce more instnictivi' than their detached opinions.

What acts and conduct -arc open to public comment is a
(Itiestion for th.- Court, but one of judicial common sonae
Hither than of technical delitiition. Sul)j(M't-matter of this

kind may be broadly classed under two (yi)es.

The matter may be in its(>lf of interest to the common
weal, as the conduct of persons in public ofh'ces or affairs (in).

I) iSop L. Q. R. xxiii. 5. 97
U i* t.rno that .n 1872 tlio ni.-ijoiity

"f I le Court of O. P. trpiitod fair

ciiiimiont a-M a hraiicli of piivilcijc
;

fli:,irn-u/ V. ITnrrisn:,, f,. II. 7
r. p. (506. 41 T,. .1. r. p. 2(W5.

Rut <'„ii,f)l„'ll V. S,,nirisirno,>r was
imf l.rousjrlit to tlioir alti'iition. \n
'|im-ition of inalip.' was Iirforo (Ijctii.

but, in olf(Tt. only wliotlii-r tlip,

nuiffor ciitici^icd was oppn to
piihlic r(]inin(>nt. If tlii" dofpni'i' of
fair coniinent wi'ro wliully tssiini-

l:itOil to that of ))rlvih'!;o. tho result

woiij.i 1)0 t4) make the law niorr

fiivoiirahlc to dcfcnilarits.

'' l.oaiiicd AiiiiTif.-iii n|ii;ii()M

•niiiis lo have no ilittiiidty in liold-

iiiir with Hla.khnrn and linwcn.
Wiiiisf Willos and Lord Collins,
'I'i' (or disriiicrioii i- ci.jju . .\

iletptidant sottinjjr up priviloirr

;w«i'rts that ho is pn.tcctcd |,v

17

standini>r in a special relation to

the facts of the ea.sc: l)ut "When
hi'* defence is fair comment, lio

a'*sert.s that he ha-s done only wliat

every one haj< a riijlit to ilo ":

Murdiek on Torts, Xi\ . For judi-

cial followini,' of the doctrine in

Ilo iri-uiiil V, Ihi, i-isiDi one must ffo,

it would apjpOiir. as far as South
DakoUi. To the «inie effect Strcrt.

Foundations of Lo'jriil laahility, i.

30;!.

' '!) Includinir the cotiduct at a
piihlic nieetin - of pcrsfois who
attend it as private litizcrH: Ihnix
V. /),ni.',f„ : 1H74) L. l; !t C. p.
••!9)i, l:! 1,. .J. C. 1>, IH.-, A rlerKy-
njaii i, ,1 pulilic ortii er. or at any
rate the (ondiicl of pnl,!i,. worship
and whatever is incidental tlierc>to

is nuitter of [)ul)lie interest: Kr'hf
V. Tiiiliiiif i 1S<!.")-| L. R. 1 (J. B,
im,V, 1, .1. (;. I J ..).'? I, IIH R. I{

(2)

<r..

I



2fi0 DEFAMATION.

of those in authority, whother imperial or local («}, in il,

administration of the law. of the managers of piihlie insti-

tutions in the affairs of those institutions, and the iik.

Or it may be laid open to the public by the volunt;iir

act of the i>erson concerned. The writer of a book olier, ,|

for sale (o), the composer of music publicly performed, th^

author of a work of art publicly exliibited. the manaK-cr nf

a public entertainment, and all who a|.pear as perform i,

therein, the propounder of an invention oi discovery publi.lv

described with his consent, are all der ed to submit tli.i,

work to public opinion, and must take the risks ol' t;iii

criticism; which criticis.- >cing itself a public act. is in

like manner open to reply within commensurate limit>.

What is actualh- fail' criticism is a question of fact, pK,-

vidcd the words are capable of being understood in a sens.

beyond the fair (that is, honest) expression of an unfavour-
able opinion, however strong, on that which tlio plaintilf

has submitted to the public: this is only an application ol

the wider principle above stated as to the construction of

a supposed libel (p) . In literary and artistic usage criticism

is hardly allowed to be fair which does not sliow competint
intelligence of the subject-matter. Courts of justice have

not the means of applying so fine a test.

The right of fair criticism will, of course, not cover untrn.

statements coneerning alleged specific acts of misconduct q .

or purporting to describe ^hc actual contents of the work

613, cp. Ke/l;/ v. Shrrlnrk (1806)

L. R. 1 Q. B. at p. (i89, 35 L, J.

Q. B. 209.

(ii) Purcell V. fyou/cr (1877) 2

C. P. Div. 215, 46 L. J. C. P. 308.

(o) As to tJie proaclier of a

sermon iiot piiiiLcil, rj^tmr:

Gathercoh' v. Mini! (1840) 15 M. k
W. 319, 71 E. R. 679.

()>) Meiitalr v. Ca,Knii (ISS?)

20 Q. B. Div. 275, 58 L. T. :!;!1:

Jetmur v. A'Drckett (1871) L. I!.

7 Q. B. 11, 41 L. J. Q. 1!. 14.

Qn. whether the dissenting jinli;-

nicnt of Lusli J. was not rii^ht.

(7^ J)nHs V. Shepsloiic (lss<ii

11 App. Ca. 187, 53 L. J. P. (.

51, J. C.



JUSTIFICATION BY TKUTH. 261

'oeing criticized (r). Thus a whoUy gratuitous charge or

suggestion of plagiarism would not be lair conuueiit (s).

In short " fair comment must be based upon facts trulj

stated " (t), and this maj now be taken as elementary. But
we shall presently see that the application of so sound and
one would have thought

) so plain a principle in tiie instruc-

tion of jurymen by more or less hurried judges has led to

no small confusion.

Defamation is not actionable if the defendant siiows that
the defamatory matter was true; and if it was so, the purpose
or motive with which it was published is irrelevant. Foi-

although in the current phrase the statement of matter " true

in substance and in fact " is said to be justified, this is

not lK>cause any merit is attached by the law to the disclosure

of all truth in season and out of season (indeed it may be a
eriininal offence), but because of the demerit attaching to the

plaintiff if the imputation is true, whereby he is deemed
to have no ground ol ' omplaint for the fact being com-
municated to his neighoours. It is not that uttering truth

always cai'ries its own justilication, but that the law bars

the other party of redress which he does not deserve. Thus
the old rule is explained, that where truth is relied on for

justitication, it must be specially pleaded; the cause of action

was confessed, but the special matter avoided the plaintiff's

right (»).
'• The law will not permit a man to recover

damages in respect of an injury to a character which he
i^ithcr does not or ought not to possess '

,^x). This defence.

/) Merirnlew Vorion (1887) 20

Q. I!. Div. 275, 58 L. T. 331.

(s) Per Vaiiglian Williams L. J.,

loyi't V. Ciicie Trade Pnbtit/iiufi

'0.
1 1904 1 2 K. B. 292, 297, 73

L. ,1. K. 13. 752.

Per Buckley L. J., Peter

»''ilJ;c,- 4- fioii V. ][(,(!f/fon [1909]
1 K. B. 239, 254, 78 L. ,1. K. B.

193, where all the previous autho-

rities are summed up.

(jA Compare the .similar doc-

trine in trespass, wliich has peeoi-

liar cons«<iueuees. But of thig in

its place.

i.c) I.ittledale J., 10 B. .t O. at

p. 272, 34 R. R. at p. 405.

—2-

f. ^^•
f""



202 1)KFAMATK)N.

iisaiitlioiity unci cxpcricnet' sluns, is not a favoured oiu\ T .

ad()|»t it, is to I'orgo the UMial advantaires of the detViidinn-

party, and commit oneself to a lounter-nttaok in wliiih

only poinplete suceesB will be profitable, and failure will l»

disastrous.

What tile defendant has to prove i>i truth in substain i

.

that is, he must siiow that tiie iinjuitation uiude ur

riepeatcd by him - not merely the faets on which In-

inferences were founded (v/)—was true as a whole and in

every material part thei >
'. He cannot justify pari oi ;i

statement, and admit liability for part, without ilistindh

severing that which he justities from that which he do, >

not (z). What parts of a statement are material, in tlir

sense that their awuracy or inaccuracy makes a sensilili

dift'erence in the eflwt of the whole, is a question of fad [a,.

For some time past it lias been a common i)ractice. in

cases where an alleged libel is a mi.xture of narrative ami

comment, to plead in di^fence that so far as tlie words siiod

on consist of allegations of fact, they are true in subslnme

and in fact, and so far as they consist of expressions ef

opinion they are fair comnu^nt {h). Considennl as n jilea

in justification, this would apjiarently be bad for not show-

ing precisely which of his words tlie defendant undertakes

to justify; but it seems more correct to regard this form

as raising the defence of fair comment only, with an in-

(>/} Tlie plaintiff is not ontith'd

to cull for jiistificiitldii or parti-

culars of iilkffations repeated by

thedetcmlaiifc oil the plnintiffi own
autl.orifv: lli;ihii v. l-'ih",hn'/

yi-"s [iHllTj 1 K. r.. .-)()'i, T(> I., .t.

K. n. 321, C. .\. Itere tlieder.Mice

wa« not projverly u jiistitioatioii

Cn«i' *Ii..' followinj; paraf;raph). I>iil

ttio principle scfius (>qiiHlly upplic-

alile where it is so. Kaots wliieli

(K'1'iirre.l after tlic puliliciifji.n n '\

be adinissihlo. in certain rasr-. ir

support of a JHstilication: l/c-.'

V. Fi.iiiiHiiil Tiiiiri ["1915
I

:) K, l>.

33«i, ('. A.

i;; r'riiiiiiij If I (l,i,S'<! i.)

Q. 1!. 1). 3«8, .. (i. U. .'its.

(n) Alr^fitiifct . .*0)l'i K'l^irtt'

It. Co. (isr.-)) « IJ. i: S. 310, ?A

\.. .1, (i, W. l:-)2.

(I.-^ See Odsfera on Libel, 7<>H.



JUSTIFICATION AND FAIR C'OMMKNT. '2H'i

ilueement (added for coiivonicnco ratlior tluui ol' nccissitv, (r)

sliowing that the prdiininarv cotiditioii oi" tlic loinimat hciiija:

on facts and not on tictioiih liiis l)('cii satislird: "if n <Ii I'cndiuil

Liiiiiiot rsliow fliul his loinini'iits lonlaiii no niisstiitcnicnts of

I'lict. he cannot prove a dcfcnci' of fair comment. " So it

was |Uil hy the hit(^ Lord Collins as Master of the Holls (rf).

However this may l)c, tho propi^r way of directing a jury

in a case of this kind is on principh>, on«' wonhl think, not.

hard to lind. We ma^v assume tliat the [luhlicalion of tho

words is m)t (h^iied or cannot be d'nied with success, tiiat

the matter of thcni is phiinly defamatory as a whoh', and

that the [>hnnlill's condm t or work, as the rase may l»e. was

open to fair comment cither as being of public or

as having been submitted by himself to pul)li(5 crith .m.

Then it will be ex[)laine{l to thi> jury that they have to

decide wh(>ther the facts stated by the defendant for the

|)urpose of conimenting on thoni were substantially true:

if not. verdict for the jjlaintilT i r}. But if tiicy liml that

the fads were truly reported, then they must go on to con-

sider whetiier the inferences ai>(l comments were such as a

^reasonable man could honestly express in good faith. It

isir-iportant to explain clearly that tin; issue of fair comment

is distinct from that of the facts being true, and the rules

nppluable to the two issues are diiferent ,/;. But it seoms

to be a diliicult matter for judges to make these things

If) In strii'tiiess tlic iivi'i'iiii'iit of tl]:it tlic (Icfciuliint i-" ciititlc^i t(»

fair oomiiioiit inclmlt's, as mattcM'

(if law, till! truth of all matc.ial

facts, and -iiouki tlicrcforo suHii'c

witliout iiicpre.

(./) Ili'ihi/ V. l'iiiiniti,il ytuiK

11907! 1 K. I!. 50'J. .-)07, 7() L. J.

K. U. 321. SOI- note ( v). In.st |iafj;<'.

\\f profei- tills, witli ijicat rc-ipiH't

,

til tlio later pxpositioti of Hucklcy

iiitorrot^ato tlir plaintiff us to (lin

I ruth of the niatorial facts relied

(111. As to the amount of parti-

culars the defendant may renuiro,

see ir„n//i,,i V. Sirriry |191;J] ;{

\\. li. 49!). H-2 1.. .1. !\. I!. 1242,

C. .\.

' e) This is the case, c-/., of

Mr ""iKiiii, p. 2<iO. ahove.

I,. J. in I'ct, »«//•< .< Su I) Iliiut V. Stirr .V >'ifi/)'ji)i'r Co.

19091 1 K. H. at p. 253. | 1908
|
2 K. U. 309, 317, 324, 77

The actunl decision in that case is I^. J. K. B. 732.
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tlotir to juries in the press of business: whence motions lV,i

UL'w trials, perplexed arguments, and judgments on aj.],..,!

which, administering such correction as was needful in il,

particular case, can hardly be said to have laid down ;niv

definite rules of law (^r). The notorious fact that juii-.s.

with few exceptions, show a strong bias in favour of plainlitt>

in actions for defamation, and are also prone to oi\,

excessive damages, docs not lighten the task of tl„.

judges.

There may be a further question whether the mattn-
alleged as justification is sufficient, if proved, to cover tlio

whole cause of action arising on the words complained of;

and this appears to be a question of law, save so fur as it

depends on the fixing of that sense, out of two or nion.

possible ones, which those words actually conveyed. Il is

a rule of kw that one may not justify calling the editor ol

a journal a " felon editor " by showing that he was omv
convicted cf felony. For a felon is one who has actuullv

committed felony, and who has not ceased to be a felon bv
full endurance of the sentence of the law, or by a pardon:
not a man erroneously convicted, or on« who has been con-

victed and duly discharged. But it may be for a jur- to say

whether calling a man a " convicted felon " imputed tlie

quality of felony generally, or only conveyed the fact thut

at some time he was convicted (/?). Where the libel chari,',-s

a criminal offence with circumstances of moral aggra-
vation, it is not a sufficient jusiification to aver the com-
mitting of the offence without those circumstances, though
in law they may be irrelevant, or revelant only as evidence of

some element or condition of the offence (i). It seems that a

('.'-') Ilunf V. Strii- A'ftrspnper Co.

[1908J 2 K. B. 309, 317, 324, TT
L. J. K. B. 732; DoJchijl v. Zahou-
rherp fH. L. 1907) in note thereto

[1908] 2 K. B. at p. 325, 77 L.J.
K B. 328.

(h) Le'jman v. LtiUmcr (1873';

3 Ex. Div. 352, 47 L. J. Ex. 470.

(0 Hehham v. I>lac!cn;>i,il

0851)11 C. B. 128, 20 L. J. (V 1'.

187, 8V R. R. 596, a very curious

case.
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ili'lViulaiit in a civil action is not estopped from justifving

111 assertion of facts amounting to a criminal offence merely
Ijecause the plaintilV iius been tried und acquitted, or some
.-111' else coiivicted, of the same olfoneo; for the judgment
;ii the criminal proceedings was res inter dim .irta{k).

Wliether he will be believed is not a question of law.

The limits of tlie authority which the Court will exorcise

Dvor juries in handling questions of " mixed fact and Ipw
"

must be admitted to be hard to define in this .-nd othor

liranchcs of the law of defamation.

Apparently it would make no difference in law that tiic

ilcfendant had made a defamatory statement without any
belief in its truai, if it turned out afterwards to have been
uue when made; as, conversely, it is certain that the most
nonest and even r*'asonable belief is of itself no justifica-

tion. Costs, however, are now in the discretion of the Court.

In order that public duties may be discharged without
lear, unqualiiied protection is given to language used in

the exercise of parliamentary und judicial functions. A
member of Parliament cannot k^ lawfully moh^sted outside

Parliament by civil action, or otherwise, on account of any-
thing said by him in his jjlace in either House (/). An
action will not lie against a judge for any words used by
lum in his judicial capacity in a court of justice i^m). It

/) So« lUlrie V. NuttfiU (I85C)
II Ex. .jf)9, 25 L. J. Ex. 200, 105
ii. a. 651. No authority iia-s boon
i'^juml precisely in point on a cuso
if defamation.

yl) St. 4 lien. VIII. o. 8 (Pro
Ricardo Strode); Bill of lliglits,

1 \Vm. 5. SI. .^cis. 2, c. 2,
-'^

Tiiul

tiie frecdomo of speech and do-
liatojor proceedings in Parlyament
"iiirlit not to 1)0 impeached or

'iiie-itioned in any court or place

out of Parlyament."

()/() Scott V. Staasftel'i (1868)
L. K. 3 Ex. 220, 37 L. J. Ex. 155;
the protection extends to judicial

acts, see the diapter df (ionoral

Exceptions above, pp. 117—120,

and further illu.strations ap. Blake
Uc;j;era, 233 sqq. .\ magistrate

acting judicially is a judge witliin

this rule: Law v. Uev:Myn [1906]
1 K. B. 487, 75 L. J. K. B. 320,

C. A. So is ail official receiver

iiT"*"

• (•II



266 DEFAMATION.

is not open to discnssiun whctli.T the wonis wci-,. ,„• u. ,

not ill tl„. uatinv of Fair <.omi.n>nt on the nmtt.M- in 1,„,„|

or otiioiwiso ioh>vanf ,.r ,„o|.,.r. or wln'tl.rr ,„• not tli.v w, ,.

iiaod in good faith.

Parties, advocntes, and witi

uiidi-r the like i)rot<'i tion. Tl

ol'thi'Conrt itself, bnt what

lessK's ill a eoiiil of juslic,. ^i.

ley are subjeet to the authont\

proceedin<,'.s and with icf

exempt from (juestion <'l!S(>\vhei<'. It

le\er tliey say in the eonrsi' of il

eivnce to the matter in hand

is not slander f

prisoner's c;onn8(>l to make iiisinuati

or ;i

ciitor, which niiglit, if ti

ons against the p

liowever gross and unfonndwl tliose

nor for a wit

ue, exphiin sonii- of th<' facts pro\,,|.

iicss alter his cross

insinuations may oe //

•xainination to vohini*,
a statemonl of opinion by war of \ indicatin" h
which

unconnected with the t

is credit.

i.voivesa criminal accusution against a person wi!iolh

a.^ie (O) Tl

the words must

the (

of in(

le only limitation is tli

in some wav have n'fei enc<' to tl le nniuirv

ord in

'ourt is engaged in. A duly constituted milit

piiry is for this jjtirpose on the same footii

ary court of justice (p). ,So is a select

ar\ ciiiiii

liT a^ ;ni

commitl I'C ol

reportinn- h, t.|ip Court under the
('ompanies Winding-up Act, 1890:
Boltomlvii V. Brnil

(Jhum \ 190^ | I

K. U. 584, 77 L. J. K. 15. .311.

i/i) Minister v. r.ainli (188.3) 11

Q. 15. Div. i'i88. wlicre iiiitlriritics

are rolloctcd.

(o) !<,/i„iiiH V. y<lhriilif(
n876) 2 C. J'. IJiv. .53, 4(i L. J.
C". 1'. 128. But tlioro is no privi-
leg^o for tliosf wlio procuro other
persons to y(\sv, false and defania-
torv evidence: Itir,' v. Cioliih/i,

(1H7(!) 121 .M:,^s. 3i)3, Anus. S.'l.

Ca. file. For American viow.-j on
the main question see Ames, iif,.

cit. 438.

i/>) Jhnrfiiis V. Lon/ Itiil.o'ii

(1873--)) Kx. CI., and II. L., I,. I!.

8 Q. 1$. 2,55, 7 ir. L. 744, 1.") I.. .1

W- li. 8. .see opinion of jiidf;cs 7

II. L. at p. 7.i2: J)riii/,;i,s v. /',„„,

H'hril,-il of Sii.r,. IClimil,- (187()) 1

Q. 15. 1). 499, 45 L. .T. q. IJ. .Vi7

Similarly of a .special statiitun

military tribunal: ('o-pfii/)ie,\/,,,,

/''i,ii,s V. Iliiireii-Siiiill, |!91-sj -1

K. 15. 405. 88 l>. .1. K, I!. 172

It is iinforfunate that the distinc-

tion between judicial ;ii,fl exenitivc

immunity has not always her.

attended to even in jndi.i;il

utteraiices.
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tlu- H OII.SO oif ( oiiinioiis StatriiK'iitii coiiiiiii": within tlii>

lU le an- slid to hr ' uh-olutcly priv ilcj^'iHl. Vlic i I 'IIsou

lor pn'tliidiii},' nil (li.scussiou of tlu-ir rciisonabkiiess or <'oo(l

I'aitli Ix't'orc aiiotliiT tribunal is one of public policy, Ijiid

(lowu to tlic siuic ctlVct in all tlic autlioritics. The law doi s

not wck to |ii()tcct a dishonest witness or a reikli'ss advocate.

hut dooms this a I CSS l'\ il tl laii cx|)osiiijr houi'st witnesses auc

luhocates to vexatious uction>

As to reports made in the course of

duty, hut not with reference' to anv

ceediuf,', it is douhtful whether they

that of *
(jualitied |)ri\ilc<,'e

naval or military

pend inir lUUU'l .1 Dro-

come under this head or

A ma iorit V of the Court of

(^ucou't! Bench has held yue-ainst a stron<,' di-sent;. not cxaitly

that tln'y are ' absolutely i)rivili'<,'ed,' i)ut that an ordinary

court of law will not detcrmir

tary d

e (piestious of naval or mili-

iseiplino and duty But tl ic decision is not recened as

conclusive (z-^. Comnuinications rclatin*,' to atlairs of State

and made by one ollieer of State to another in the cours<' .of

duty ar;' absolutely [)rivile<^'d on the f^'round of public policy.

Moreover, there is a wider rule that ilocuments containin

such lomnuinications caimot !«> produced in evnlence for any
»urpo«? (.*

thoritv.

unless of :)urse, they have bisii pul)lished l)y

HU

<:::

-«i'i

!il/hi V. /)i>,i,ie"f/ (IHNI) (i cm ijf til'- .Iiuliciul ( 'omiiiit

ii. 1!. 1). 307, 50 I., .f. q. I!. :jo;; tl.f cas,, i„ //,„>

U-i' tn

A liioiisin^' luectiiig of a Cimiits ' IH7:2)
(

I!. 1 I'. C. 4;i!», t(i4.

not a Court for tliis V> I,. .1. I'. C. 2

[puipoo: /{rji/n/ A
•i, i-i <niil(! neutral.

! l«s»^

til .1. (J. 15. 409, V. A.

i/Kiiiiiiin Sdririij Tliev (lc<'liiii':l to prc-iiiiiM tluit Hiich

I y. It. 4;J1. an ' absolute privili'trc ' pxist4(l l)v

la as totlio law and lustoius of Cliir

I'lnlhl otliiial

(I8<)9) L. R. 5 Q. B. 94, 39 L. .T. (iovernm.nt.

0. li. 53, see the (li.ss(uitin[j jii<l<r-

i,'I><jrts to tin' (hi'nsc

nient

notei

of C<

') t'hitt'i-,-11 Sm-rffi.'n

ikburii C. J., and the Stulr for hiiliu hi Cniii.c

of Sir James Stephen, Dig. 2 (>. 15.. 189, tit L. J. (i
Cr. L. art. 301, and Mr. HIake C. A.
Odarers, op. cit. 246-7. The refer-

V [18951

B. ti7(i.
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rht-r.. ,s an i.nportant class of ca«os in uhieh a mid.ll,
-ourse ,« taken between tho connnon rule of unqualili, .iiespon.bilUy for one « ^tutena-nt^, and the exceptional rul, -

^vhich give, as ^^e have jn.t .een, absolute protoct.on t., ,1.,
k.nds o stafMnents c«ve.^.d hy them. In nmnv relaUon.
ot hie the law d.^raa it politic and necessary to prot^.-ct th.
i.oncst expression of opinion concerning the character an.lments ot persons, to the extent appropriate to the nat.nv
ux the occasion, but does not de^un it necessary to prevent
the person affeH^ted from showing, if h^ can, that .nunfavour^le opinion express.>d concerning him is not hones,
Occasions of this kind are «aid ^o be privileged, and co,„:
niunicatzons made in pursuai.ce of toe duty or right incident
to them are said to be privileged by the occasion. The term

<iual,lied privilege ^ is often used to mark the roquircmnit
oi good faith in such casc«, in contrast to the cases of "

abso-
lute privilege ^ above mentioned. Fair reports of judicial
and parliamentary proceedings are put by the latest autho-
nties in the same category. Such reports must be fair and
.ubstantially correct in fact to begin with, and also must not
be published from motives of personal ill-will; and this
although the matter reported was "absolutely privile<.ed
as to the original utterance of it.

"

The conditions of immunity may be thus summed up-
The occasion must be privileged; an<l if the defendant

satishes the Court of this (0, he will not be liable unle..
the plaintill can prove («) that the communication was nof

(t) The questdon Ij tor tho
Judge: .Idam v. Jfanl [1917] A Cm, 86 L. J. K. B. 849, both a«
to the nature of tlio ocfa^ion and
as to the amount of publicity that
it requires or reasonably justifies
See L. Q. K. .vxiiii. 206.

(«) The burden of proof U nut
on the defendajit to show hi,-»

good faith: dark v. Molynm,-
(1877) 3 Q. B. Div. 237, -17 L. J.

Q- B. 230; Jeiuntre v. Delmcqn
[1891] A. C. 73, 60 L. .J. R c.

11, J. C. This, liowever, is or
ought X) be elementary.



PKIVILKOKD COMMlNfCATIOXM. 2f):»

honestly made for the pur,,ost> of diselmrging a lognl, moral
or >oc.ul duty, or with a view to the just protoction of mm
pnvuto intor.^t or of the public pood by giving i„f„rn.a.ioi:
appearing proper to b.> givt-n, but lioni .oni.. improper rnotiv.
and without due regard to truth; in short, that it was mali-
cious. If malice is provet' against the defendant who is fh-
author of the statement, the defonco of privilege is not avail-
able for any co-defendant concerned in the ublication (r .

Such proof may consist either in external ev-V once of per-
sonal ill-feeling or disregard of the truth of the matter (x).
or in the manner of terms of the communication, or acts
accon.panyin.- and giving point to it, being .nn^asonable and
improper, " in excess of the occasion," as we say. It must
be remembered that what is called "excess of the oci^sion

'

or " excess of privilege " is not a distinct ground for re-
butting the defentse of privilege, but is oidy evidence ol
malice; if it is not sufficient evidence of that, it is nothing,
and a Hnding that there has been " excess " without a find-
ing that there has beim wialice is of no effect (y).

The rule was formerly expressed in an artiHcial manner
derived from the style of pleading at common law. which
appears even in some recent judgments.

The law, it is said, presumes or implies malice in all

cases of defamatory words; this presumption may be rebutted
by showing that the words were uttered on a privile<red
occasion, but after this the plaintiff may allege and prove

</')*«'•<* V. Streatfeild [1913] (y) Nevill v. t'ine Art, ^c. In-
! K. B. 764, 82 L. J. K. B. 1237. »urance Co. [1895] 2 Q. B. 156.

(jc) As to tlio admission of state- 6i L. J. Q. B 681 C A (the
ment^* inade by the defendant aft«- H. L. dismissed an app«il on tho
the publication whiih is tlio cause shorter ground that there va^ no
oiachon, see Ilemniiiiffs y. OdsKon libel at all, [18971 A C «8 C6
(1858) E. B. & E. 316, 27 L. J. L. J. Q. B. 195); AJam v. Ward
Q. B. 2.S2, 113 E. R. 663. note- (/) above. Wholly irrelevant

matter is of course not protected.
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• •xicssitr iictiiul iiiiilicf, that i'^. wiuwu i.uiliv... l\, iii-<'i|

|>ro\c iriiilii'i- in tlii> tirst insliitu^', \

it; whtri flic |irfsiiiii|iti(iii i>

to proof. IJiit the

h<.i

irnilisc th.' 1uu inTMirii s

rt'tiiovcd. the liolil is still op. n

tniincc III law iliicl 1 WHS said

h pn'siiiiitMl is not tlic sarin' as thi cxpri'ss rnalici will

ts iiinttcr of proof. To liaxe a lawful occasion ami al

it may he as had as doiiii' I lariii willioiil any lawful

sion. or worse; hut it is a diliei,nt tliiiiir in siihsl

It is hcfter to say tliut where there is a dutv, lliouph of

perfect ohlipation, or a rifjht, thoiisrh not

h'L'al dutv. t(

)ii*.

OC( n-

nil I

iin-

nnswcrinir to anv
coinniiinicatc matter of a certain kind. a per-

iir
son actiiii.' on that occasion in discliarire of the dutv
exercise of the ric,dil incurs no liahility. and the hnrden <>\

proof is on those who allcire that 1 le was not so acfiiiir

The occasions ^Mxinir rise to piixilc^rd comniunicationv

may he in matters of leiral or >ocial dutv. as wliciv a <(iii-

lideiit iii.l report is made to an ollicial superior, or ill ll

o a servant; or tl
f'onimon ca.se of jrivin<r a character t

I'omniunicrtin- - may h< in tiie wav of sclf-d(-fence, or lli-

defcncM' of an inter(>st common to those between whom ti,

words or writinsr pass; or they may l)e addressed t

Ml puhlic authority with a \ iew to tl

authority for the public j-ood; tl

published in the ordinaiv sense o

o person-

le exercise o f tl leir

loy may also he mnttrr

f th

of general information.

10 word for purpnsi -

As to occasion.'* of private duty: llio result of the autlioriti.'

•appears to be that any state of facts makiiiir.it riirht ii

the interests of so<'icty for one person to communicate i.

iiiolher what he believes or has heard r<><rar(liiiij anv person

I'onduct or character will constitute a privile<red occasion 'a

(:) Sim- per I.nrd liliirkriTirii

\Vp. Cm. 787.

ill) S(>c |)<T tilacklxirn .1.

//„r,rs V. S„m,l (1870) 1.. It.

<i. !>. at p Cll.
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Aiiswco to ( oiilidcntiiil imiii

Ihf I'OIII'rtt'

)irivil('<.'((| ( /)

oiiiKi.ntiiii iin|iiiii..s. or toHiiv iii(,iiiri, > ni;..!.-

t alliiii> lor a r. iiMiinil.lr |iin|)OH.', ar.' ( I.arlv

<ni> made \t\ a |Hrs()ii to

orinatioii hv

^0 arr <'iiiiiMiMiiJi'iiti

"IK' III whom it is I, is r>|„>(i„| ,|„|y to nwr llli

Mrtii.'ora slaii.linir rrh.iion IhIu-mi, i|„.,m. as \n a .solicitor

t..liis<!i,.iit „|,o„t fli,. MMMMlnrssof,, s,.,.„n,v. l.v a falluT fo
Ins.jaii-I.lrror lull a-r ahoiit tin rlurart .r and s|i,,„|

a suitor, and the likf.

iiii;- or

.md a|pail In.in anv spc. iul relation nf ,„i,|id

m>l l>'' |iri\ilijr,'d iiiM-ordiui.'- lo tl

lali'iii.'iits inadi' without tr.|ii«'st

I'lK !• ina\ or iiiav

iMol Ih. prudnitly assumed that tl

H' eiiv nillstaiiei litil it

lev «i|l IX' (r Tl le

nature of tiie iiiter-si f,,,- t|„, ^;,|^,, „|-
„.|,i,.|, ,|

tiori is made (;i> whether it h

!<• < iimiminifa-

|»il)|

IS one toUehillLr tile |ireser\ at iou of life, 1

ic or private, whether it

lonour, or morals.
IP?' n|il\ matter. if

irtaliee ,'iili| lllyeliev of tl

"iiliiiarv hiisiuessi. the a|)|)ar('nt im-
le Oieasion. ;iU(

..f d

I olh

iseietioM for whicli 1 10 I't'iieri I nih

ir su'h point*

H I II all lia\i' their weiii-lit : how I

III he laid dow n.

ar aiiv o f tl

we) L'h tl

If'MI Will OUt-II

mil

f.'li ttie e:ener;,| presumption against ollieious interference
) always he more or less douhtfiil d).

<:..

Ivxamples of priviletred communieat
•r the protection of a common inter-st.

\- :i master to his servant

"IIS in self-protection.

ail' a warnii)!,'' jrivcn

s not to assoeiat e wil a iornier

:;:5

') Tl.i.. .|„..« iHit iiiiply tc, in- 0(!;fcrs, 2»i3 '27(1. Tlio rocriit

ti'iidciiry Ji^oins to hv rattier to
f.Mrii;i,i(in I'lMiii-lie I fcir rcwnril l)y

[irrsoiis III ImmIIik wIid 111, iki' ,1

fiulilif l)iKin('.« of it: .Miir,,ii,>^l, \,

II".'
I
llllWj A. C. 300. J. C. I!, It

iMi|iiirio; aiiil ri'|iort- inaili- for tin-

iikmiIkt- of a liiiiiti-d. tlioiii;!!

niinjcroiH. trade association arc
'iiiitiileritial: Tntnlon .i^s,,, mtlii ..

.V'-. V. r;,,r„l„,„l.
I

lOKil •_> .\. ('.

Ii. «-! L. .1. K. w, fios.

' / f'a<p< of this tcirid liavc l)i>eri

>''ry troiilili'.X)iMi'. .Si-.- ,'!lakc-

I'liiarirc than to reitriet tin- tiiopc

of social duty: Sl,(„,i v. Uril

llNill
I

-' li. II.':! II, (id L. .!.(}. IJ.

-)77, C. .\.; Odircrs, 2I.S.

'/) Scr Co.. /,,,„! V. l!irh'i,;h

' l.St<ii -2 ( . tl. .•)»;!). l.-i I.. .1. c. p.
•-'7H.<ii| K. I{. ,-,:)(). where tlic Court
"a-^ ( jMallv divided, ratlicr .-is to
the riiisoiialily a|)pari'nt u riri'iurv

of tlio particular oi-casiiin than on
any df>tiM.ilili' principle.
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fellow-sonant ^vhom he has disehuryr.l on (hr -nMiiul m
dishonesty (p); a letter from a creditor of a iirni in liqni,!.,.

tion to another of tiie creditors, oonveyin- information a.,.,

warning as to the conduct of a member of a debtor lirni ,

its alTairs (/), or from one party to a dispute to the otl^
as to the fitness of a proposed arbitrator {g). Tiie privih-
of an occasion of legitimate self-interest extends to n solici!.,i

writing as an interested party's solicitor in the ordinaiv
course of his duty (h). The holder of a public office, wh, „

an attack is publicly made on his official conduct, mav defen,i
himself with the like publicity (i).

Communications addressed in good faith to persons n,

a public position for the purpose of giving them informa-
tion to be used for the redress of grievances, the ninishmon!
of crime, or the security of public'morals, are in like man^ ,

privileged, provided the subject-matter is within the con.-
petence of the person address.>d (;). The communication

(e) Soiiierri/le v. IlawHm
(1850) 10 C. a. 583, 20 L. J.

C. P. 131, 84 R. R. 709.

(/) .'^pill V. Maule (1869) Ex.
Ch. L. R. 4 E.X. 2.32, 38 L. J. Ex.
138.

if)) Roff V. nrilUh and French,
Sfc. Co. [1918

1
-1 K. B. ,J77, 87

L. .1. K. W. 99<i.

(A) li'il^er V. I'anirt
|
I,S91

| 1

Q. B. 838, <i3 L. J. (i. U. 399,
C. A.

(») Lautjhton v. . i^hnp of Soilor
ati>{ Mnn (1872) L. R. 4 P. C.
49;'>, 42 L. J. P. C. U.

(i) Hanisoii V. Ihisl, (185<j) 5
E. & B. 344, 25 L. J. (i. Ji. 25,

103 R. R. 507. Jfeie bcliof that
the person addrojssod is officially

competent will not do: Ilchditch

V. Maclttcdine [1894] 2 Q. R. 54,

63 L. .1. Q. 15. 587, C. A. I„

Harrison v. Bush, however, it wa-
held that it waa not, in ta( t

irregular to address a meniniiil

complaining of the coiiduui of a

I'ustJce of the peaco to a Sccri'tary

of State (960 the judgment of tlir

Court as to tlie incidents ot tliaf

office), thonph it woiihl he mnw
usual to address .such a incimuial
to the I^rd ("hanetdlor. Com-
plaints made to the Privj' Council
again.st an otticor whom the ( oiinc il

i.s by .statute empowered to rcnjovc

are in this category; the ab.soliit'

privilege of judicial proceMin->
cannot be claimed for tliom. thouu'li

the power in question may b<> exer-

cisable only on inquiry: Proctor v.

Wahsirr (1885) l»i Q. P. |>. n'
55 L. J. Q. B. 150.
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FAIR REPORTS.
•^7;i

to an incumbent of reports alVeptinir tie' el.i.nicter of l.is

ciinite is priviloired. at ail ,>vent. if „,,„1,. l,v „ neighbour
"rparishioniT: so arr eonsultations Iwlw,,.], tl,r tlorffy"of the
nioi. i ateneipbbo.n-hoo,! arisino. nut of the sam.' n.attrr ^/, ..

Fi ,1 rej.ort. (as distin-uisliecl from eommmts; are a
(n.s;:net class of pubiieations enjoyim.- tie. protection of
qualified privilege ' to the extent to b,. uiention,,!. Tim
faet that imputations haM' been made on a privib^sr,.,! oeea-
sion will, of course, uot exempt from liability a person who
I'l'eats them on an occasion not privih-i'd. Even if the
original statement be made with circumstances of publicity.

.
and be of the kind known as " absolutrly privileged," it can-
not bo stated as a genera! rule that republication Ts lustiliabh..
Certain speeilio immunities have been ordained bv modern
decisions and statutes. They rest on particular' i,n-ound.
and are not to be ext.'uded (/). Matter not corning und<.r
any of them must stiind on its own merits, if it can. as a
fair comment on a matter of public interest.

By statute (;} ct 4 Vict. c. !». .v.n. IStO^ the p,d,lication
of any reports, papers, votes, or proeeediu-s of eith.'r

House of Parliament by the ordrr or undrr th.. authority
of that House is absolutely protected, and so is tie- re-

publication in full. FJxtract.s and abstracts are protected
if in the opinion of the jury the^ wer.. publislied },ona fid^
and without malice {m).

'"'S*'^3
"•.* •<•

'/) Clark V. Mohmeii.r (1877) 3

Q. B. Div. 237, 47 L. J. Q. I!. 230.
il) S«M" Diiri.^ V. S/if/jgloiii'

ilHSti) J. (\ U .\[,p. Ca. 187, .55

t- .1. P. C. ol.

'"') Sen lilako OiliriTs, o/>. rif.

!3S. The words of tlic .Vet. in

tlid. literal <'()n»trnpHon. appi'ar to

I'. -T.

throw tho hurdcii of proving good
faith oti the pul)li-!hpr. whicli proh-
al)ly wa.-! not intend. d. Under thi-i

eiiaetment fs. 3) the autliority of
cither House is not required:

M<'„>/i'„', \. V .-iiiht |lHl)it| 1 K. M.

n.is. 7H T, .T. K. i;. ST.)

18
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Fair reports of i)arliiuni'nhiry and public iudicinl

cced ing.s are treated as privileirt'd foniiiiiiiiieatinns. It li

long been settled (») tliit fair and .siibstantiiii.y acnia;..

reports of proeccdiiigs in eourts of justiee are on this footiji-.

As late as 1HG8 it • ..s decided (o; that the same meas.iiv nf

imnmnity extends to reports of parliamentary debates, imi-

withstanding that proceediiigs in Parliament are teehiiieallv

not public, and, still later, that it extends to fair reports

of the quasi-judicial proceedings of a body established foi'

pnblic purposes, and invested with quasi-judicial authoiiiy

for effecting those purposes (p). In the case of judicial pro-

ceedings it is immaterial whether they are preliminary i.v

final (provided that they are such as will lead to some liiial

decision) (q), and whether contested or er parte (7 . and
also whether the Court actually has jurisdiction or not, pro-

viding that it is acting in an apparently regular manner /•
.

The report need not bo a report of th<> whole proeeediiiirs.

provided it gives a fair and substantially complete m- t

of the case; but whether it does give such an acxjo-'

been thought to be a pure question of fact, even if the

which is separately reported be a judgment purporting to

state tho facts (s). The report must- not in any ease l,c

("«,) Per Cur. in ira>o,i v.

Walfer, L. R. 4 Q. B. ,,(, p. 87.

(o) IVaxnn v. Ifahe,. L. II. 4

Q. U. 73, 38 L. J. Q. n. 31. And
editori.Tl oomments on a dobato
publi>il;el by tlio same newspaper
wliieli jiuhlislies the report arc en-
titled to the benefit of tho jjeneral

rule as t« fair comment on publii-

affairs: i/,.

(p) Allhiitt V. I'leiiernl Coiiwil

of Me'lirril Eduralir.H (1889') 23

Q. !i. Div. 400, 58 L. ,T. y. Ji. <iO(i.

(I?) Kihibfr V. Plena AnsociaHoii

I
1893 1 1 Q. 15. G,-,, (,2 L.J. q. ]i.

lo2, C. A.

>'i I'xi/f V. //«/,.< (1878) 3 ('. I'.

1>. 319, 1.1 L. .T. C. 1'. ,323, wlicro

the procewliiiir report-d w,i.s an

api)licafi()n to a police nragistrafc.

wlio, afte- licarin;,' the facts slated,

doc-liniHl to net on the prouml nf

want of jurisdiction: f.niris v,

Lcv'f (la.iS) K. n. k E. .5:i7. 27

L. J. Q. IJ. 282, 113 R. R. 7(is.

( s) Mnrilnu/i'iU \ _
Ji[tti>il,f nsstO

14 App. Ca,. 194, ."iS L. J. Q. IS.

537. But in Mnrdoiif/n!/ v. Kihr/l.t
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partial to the extent of misrepresenting the judgment (i).

It may be libellous to publish even a eorreet cxtrrct from a
n>irister of judgments in such a way as fo suggest tliat a
judgment is outstanding when it is in fact srtished («)
But a correct cop- a document open to the public is iiot
libellous without sou.o such further defamatory addition (x).
By statute " a fair and accurate report in an^ newspaper
of proceedings publicly heard before anv court exercisin-
ludicial authority" is, "if published contemporaneously
With such proceedings," privileged. Unless this means abso-
lutely piAilegod. which is known not to June been the
intention of the Legislature in fact, the enactment would
seem to be only a not quite ac<-urate alhrmanco of the common
law (v). The rule does not extcid to justifv the repro-
duction of matter in itself obM-ene, or otherwise unlit for
general publication (c), or of proceedings of which the
I.ublieation is forbidden by the Court in which thcv took
place. The burden of proof is on the d.>fendant to show
that the repor* is fair and accurate. But if it really is so,
the plaintiff's own evidence will often prove that the facts
happened as reported (a).

J'r ^y\ ''
P^'; '' ,f

'- ' °^ '""''' ''' ""^ P- 247, above,
.1!. ol7, the C. A. a.llK>ml to (,, .51 .t rrZ Vict. r. (ii, « 3

T'lT r T" '""'"'"^ ""'^'"^ '"^''"^ "•'' «"11 material to

ispm.Ieged.
,^^,^^ y,,^ ^^^_.^^ "cont.mpo-

. I ZZ * "• ' ^'"y^"""' '•'"oously with such proceodin. 8
"

lTc^Z]
34 Ch. D. ,9«, 50 aro. strictly spc.kin'. „on::n:;;

(u) milunns V. S„nt/. (1888) 22 al.lo and usual time aft<=. the date
Q. B. D. 134, 58 L. J. Q. n. 2L

(x) Senrlcs v. Scarlett [1892] 2

Q li. 56, (31 L. J. Q. JJ. 573,
t'. A., where the publication was
expressly giiardcxl: q,i. as to U'il-

liiims V. Smith, see [1892] 2 Q. ]V
It pp. 62, 63, 64. Cp. the cases

18(2)

of the proccetling«.

<-' SIpilr V. Itiantinn (I ")

1- It 7 ('. V. 261 (a criminal
<"H0); -)1 .t .-,2 Vi.-t, p. C4, s. 3.

(1) Kiitiher v. Pre^ Aanocinfinn

(1893] 1 Q. B. 05, 62 L.J. (} 15

152, C. A.

«c: :z>
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An ordinary newspaper rfjiort liiriiislicil In- a 11^:111 n

rpportcr is all l)ut conclusively i>rcsiinu'd. if in fad 1,1;

and substantially correct, to have been pul)lislu'(l in un „|

faith; but an outsider who sends to a public print ev-n
,

fair report of judicial proceedin<rs containing per>oiial im-

putations invites the question wlu'ther he sent it Iioii'-ih

for purposes of information, or from a motive of ])er>nii;i|

hostility; if the latter is found to be th(^ fact, he is liili.

to an action (/;).

Newspaper r«'ports of ])ublic ineetiu^s and of nieetini'-

of vestrits, town councils, and other local authorities, anl

of tneir cjm.rattccs. of royal or parliamentary commissieiiv

and of select committees, are privilcfred under the Law of

Libel Amendn;ent Act. 1888 (r). A public meetino- is fm

this purpose "any ineetinj; Imia fide and hiwfully iield Ini

a lawful purpose, and for the furtherance or discussion oi

any matter of public concern, whether the admission tlnT. i-

be general or restricted." The defendant must not h;i\

refused on request to insert in the same news])aper a re;is)ii-

able contradiction or explanation. Moreover "the iml.-

lication of any matter not of public concern, and tlie |iiil.-

lication of which is not for the ])ublic l)enetit."" is not

protected {d).

In the case of privileoed coniniuuications of a confuhMiiiai

kind, the failure to use ordinary means of ensurinir priv.m

—as if tlie mattiT is -I'nt on a post-eard (r • instead of in 1

(h) SifVdis \. Sintip^o.i CIHT!))

.5 Kx. Div. 5.3. 49 L. J. Q. B. 120.

(r) .Tl & .52 Vict. c. f.4, s. 4.

.\s to li.i.ards of piiardians, see

Piitfird V. OHvor [ISin] 1 (J. B.

474, CO L. J. Q. B. 219, C. A.

id') h\ ii. J2 Virt. r. 64, s. 4.

Tn .n civil action on wliom i^ tlio

burden of proof ii^ to tiiis^ Qti.

would ".-ind " lie rc-id, if iie(i--;in,

a.s "or"? Soi' lilalcp ()du.'rs. :l:jl

33.).

(p^ Provided that the po*t ear!

ponvey-i on tlio face of it a ni ;!':

inp dofuMiatory to the plaiiititt

Oriic-wi^r if the roforonor- t.i Lini

is intplliirilile only to the addr('"ii\

Sn^Javr,- V. I!',lr 1 1901 2 K i:
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I'KIVILK(iK,

-.•.ili'd \r\ti\ or irlcirraiili,..! witliotit rvulmi
(]i>ti-oytIir inivilrnv; fiilaT us ,nitlin

it loiistitiitcs ii publicuiiou to ihtsoms in ic

nfci>>sil V

•J77

will

I Ol IlKlUc

tl I'Tc was not nny |nivilco-i' at all. The 1;

III' iii'caiHc

ol WllDIll

111 IT \ lew
pniieiiile iju. Ix-ttcr

•I'lus

ollc W: V 111 til

j'lT-on uiakiiiQ; a stat

! )iri\ ilciji' ot a

ciiiciit as uiailcr of jMililic ,lut.v at a
iiurting of a public body is not altcctod l,v iii.piix il,.-..(l

jirrsoi.s bein- pn'sciil who aiv i.,.t then- at his in.livi.hial

iviliic'st or d.'siiv, or in any way under his individual control,
though they may not have any strict right to be there,
newspaper reporters lor . xample ,/y;. If a coiunnmication
intended to I)e uiade on a privileged occasion is by the senders
ignorance (as by making it to persons whom he thinks to
have some duty or interest in the matter, but wlm havi>

none), or mere negligenev (as by putting htters in wrong
envelopes; dclivcDH. to a person v '.o is a slran-er to thai
occasion, the sender has not any bmelil of ])rivilege ^/i^.

Where the existenc(> of a privileged occasion i> rstablished,
we have seen thai the pkintilf must give allirmative pro(jf oi'

malice, that is, dishonest or rcx^kless ill-will (/), in order to
succeed. It is not for the defeudajit to prove that his belief
was founded on reasonable grounds, and there is no diller-

..«< *

1, 70 L. J. K. U. 155, c. A.
Qiiftre as to writiiif,' on a post-card
in a more or les-s generally undor-
.<t<io(l foreign tongue. As to tho
pre-uniption (of fact, but a pretty
strung one) that u post card is read
bv some one before it reaches tho
iulilrosst'e, Ilnt/i v. JJiilh [191o)
3 Iv. li. 32, 39, 84 L. J. K. B.
13(17, C. A.

I/) WilU'oiifOn V. Fiecf (1871)
L. U. y v. l\ 393, 43 L. J. C. I'".

161.

1 .7) PitUird V. Oliver
[ 1891 j 1

Q. 15. 474, COL. J. Q. B. 219,C. A.
[h) Jleh'Utch V. Muclhraine

I1S94] 2 Q. B. 54,63 L.J. Q. B.
d87, C. A.

1 1) A statement made reckh^ssly

under tlie influence of e.g. gross
prejudice again.4 tlie plaintiff's

oeinipation in general, though with-
out any iier<onal h(x'itility towaids
liini, may l.'e tll.^!icious; Royal
-l/ji'(/riuin Society v. Pni/.iii.wn

il892j 1 Q. B. 431,61 L.J. Q. B.
409, C. A.
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onco in this rcsixHt In'tw^'cn diflcront kinds of privil, .r,
,1

coninmnication (A"). To constitute malice there niii'^t I.

sonietliing more th;in the absence of roasonahh' proiind In,

belief in the matter lommunicutod. That may l>e cnidim
of reckless disregard of truth, but is not always evei. mh 1,

evidence. A man may be honest and yet unrc^.sonalil\

credulous; or it may be proper for him to eommunienti

reports or suspicions which be himself does not believe. I,,

either case he is within the protection of the rule (7 . Ii

bas been found difficult to impress this distinction upon

juries, and the involved language of the authorities about

"implied" and "express"' malice bas, no doubt, added t..

the difiiculty. The result is that the power of the Court u<

withhold a case from the jury on the ground of a total wmu
of evidence has on this point been carried very far (m). In

theory, however, the relation of the Court to the jury i- th

sameas in other questions of " mixed fact ami law." SiimLn

difKculties have hvm felt in the law of X(>gligence. a> w-

shall see under tliat bead.

"The spirit and intention of the party are lit to \„

considered by a jury in estimating the injury done to tli^

plaintiff; "" and evidence of this is admissible, notwith-

standing that it may disclose another and dillerent cauM' nf

action (n).

In assessing damages the jury "are entitled to look at

(k) Joioure v. Letmifie
( 1S91

)

A. C. 73, 60 L. .1. P. O. 11

(J. C); Clark v. Mohmeiix (1877)

3 Q. H. Div. 237, 47 L. J. Q. ]{.

230.

(0 ClnrJ: v. Mohnieiix (1877) 3

Q. n. Oiv, 2.?7, 47 L. J. Q. 1}. 230,

por Bramwell L. J. 3 Q. 15. Div.

at p. 244; per Brett L. J. at

pp. 247-248; p«r Cott^in L. J. at 447

p. 249.

(ill) Liiurihlon V. /?//..,;/ r-

Sodor and Mnn (1872) L. !! 1

P. C. 49.5, 42 L. J. P. C. 11, ;.n,l

autlioritias there cited; S/iiH v

JIatilt' (1869) Ex. Ch. L. H 4

E.^. 232, 3S L. J. Ex. 13,S.

(ti) Pec'Tson V. Lciiinihc (1^13

5 Man. & Gr. 700, 720, 63 K. K.



ASSKSSMKNT OK IJAMA'iKS.

tho whole fondiut of tlie cli'feiidaiit from tlir time tin' lilwl

imblishcil down to tln' tiiiu- rlii'v .Uf their Ml'lllit.

Tlit>y may consider what his {onduet has bfiii lief

after action, and in Court dun

V idict will not be set asidi

ng the trial.

ore ad ion.

And the

on the ground of tlic damage;

being excessive, unless the Court tliiiiks tli amount such

as no twel ve men cou hi reasona blv liavi' irnen

A niisdirection on any material part of tin' lib.-l which

uiight have inilueueed the jury in assessini,'' damages is

ground for a new trial. The Court cannot takr on itsrlf

to say that the misdirtM'tion would not I ia\" had an\ inlluiiieo

iiu rely because tiio Court tliinks that 1

1

liave reasoiialilv given tin' .-amr

dirrction {p).

II' jurv mi^-lit still

dam!ii;.s uiiijir |iro[)i'r

Lord Campbell's Act (i iV 7 \'i(t. e. !»'). s>. 1 'J . as

amended by 8 ^- 1» \'ii't. v. 7"}. contain^ special provi.-ions

as to proving the oiler of a> apologv in mitigation of

damages in actions for del'aniation, ami payment into Court

together with apology in actions for lil>el in a public

print (g).

Where money has been paid into Court in an action for

libel, the plaintiil' is uot entitled to interrogate the defendant

to tl le sources of his infoiniation or tlu' means used to

Yenfyit(/

-•I 'i

10) Prried V. Graha.n (18S'Jj lit

Q B. Div. 53, j.), 5a L. .1. Q. 15.

•2:i(i.

(/O Bmtj V. l-o,;l [189(5] A. C.

44, (>,-) L. .J. Q. I!. 2l;{.

'.<!) Tlu" Uulci of Court of 1>S7:>

liad tlie t'tfoc. of enlarginfj iiiul so

far supei'fuiliiig liio luiu-i- [udm-

sion; but soo now OrdiT .\.\11.

r. 1, and " Tiif Annual Prac-iiie "

tliorcon. Sec also ol i 5'2 Vift.

(.. (il, .-. (i.
•

Iiise.'tiliir .111 apoliigy

iiii'aiK ctirclually insortiiu^ it." see

Liiioar V. S„i<lh a;>')8) 3 11. i: X.

73.), -is 1.. .1. Dk. 33, 117 H. 1!.'J59.

Tlio plaintiil is iMitittjd to tlu' .su.u

paid into C'ouit oven if Ww finding

of tlic jury i-" loss favourulilr to

ililli: ilttu,' \. hirin:, iV. V<i.

I

189.)
I

I Q. 15. '211. ,., 03 L. J.

Q. 15. 342.

v/ i PinticU V. Jl'ti/lri Qlsyij; 24
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A plaintiirs gtiicral l)iul repute eaimot bo pleiuleil a> pml
0*' the detVuee to an artioii t'l defamation, for it !>< u'li

directly material to the is-^ue. but can be proved onlv ;\i

mitijration of damaires (.->), and then only wlien justilieat hi.

Iia>> been pleaded (t).

\^ e have already >een ^/z) thai an injunction ina\ 'i

granted to restrain the pulilieatioii of defamatory imitlri

but, on an interlocutory api)lieation, only in a clear case .;

and not where the Iil)e[ eoini)lained of is on tlie faei' of li

too gross and absurd to do the plaintitl any niatcri;i!

harm(//). Cases of tliis last kind may be more litly d»all

with by criminal proceedings.

Q. B. L). 441, .52 L. .J. Q. IJ. 12.j.

See t'liitlior a:i to the limits of in-

terroL'iitorios, U'hit'nki,- v. Scar-

hoiuiHili I'oul ypiiapiijtfr I'll.

[18001 2 Q. n. 148. fi.T L. .). <i. 15.

,564, C. A., overrnlinif I'linwll v.

U'li/lrr on nnotlior point; Kllintt

V. (;,•,,<!!
I
11(021 1 1^- I^- «"'•> "1

L. ,1. IC. I!. 41.5, {•. A.: ]n<:ic
,V

Co. V. Ct-f'tlif lifiorni .hson^.

[191)5
I

1 Iv. B. <i.53, 74 L..1. K. B.

422, I'hiiHOiith MiitHiil, il'r. Sor. v.

Trnilr,.^' Pi'hli^liiitri Assnrn.
\
lUlMi]

1 K. n. 403, 75 L. ,J. K. B. 2.59,

l<ilc-S,i,„,ttl V. Oil/imtri |1920J 1

K. B. 135. 88 L. J. K. B. 1161, all

in C A. As to " tishincr "' intor-

ri>t,':itorio-i, ISni-linii' v. /."*/ Ihui-

iii;ificl<l
I
1913] 2 K. B. ir.3. s2

L. .). K. B. 752, C. A.

») Jl'oo,! V. Ihithrnii (18SS) 21

Q. B. 1). 501, 57 L. .T. Q. ]!. .)47.

(/) Scntl V. Sciii/jKOii (lHH2i >

Q. B. I). 491, 502, 505.

v«) Il'iii/irird V. I'rn-iniiaii [lh!»I
j

2 Ch. 2<)9, «) L. .1. Ch. tU7, C. \.

p. 195, aljovo; for a later oxanipk'

of injuni'tion f^runtocl, K<»f' r (.//•;,
'

V. Morphan [1892] 1 Ch. 571. >•:

L. J. Ch. 2ti8.

i.jr) Iio}ni(i)<! V. I'''i-r!iii rill, la-t

note.

(//) S'fi/oitio;>x V. Kni;//if
I

1S!U
J

2Ch. 294,60 L. J. Ch. 743, C. A.

t5iS?«!^S,:, . .'^-kA'-'oJM A
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CHAPTER VIII.

WKONG.S OF KKAUI), BAD FAITH, ANU Ol'l'KLSSlON.

I.

—

Deceit.

In tilt' loi'cgoiii:,' rliupti'is we dealt witli wrongs ,'illoctiiig

till' f-o-euUcil priina.y rights to .security for u man's person.

to the enjoyment of the society and obedienei> of his i'amiK,

and to his reputation and good nunie. In these cases, e.xeej)-

t.')nal conditions excepted, the knowU'dgv or stati^ of mind

of the person violating the right is not material for deter-

mining his legal resi)Onsihility. This is so even in the law

(if defamation, as we have just seen, the oKl-fashioncd use

of the word "malice" notwithstanding. We now come to

It kind of wrongs in which eitiier a positive wrongful

intention, or such ignorance or indifl'erenee as amounts to

iTLiilty recklessness (^in Komaii terms either dolnf^ or culpa

lata) is a nocossary clement; so that lial)ility is founded not

in iUi absolute right of the plaintilt, but in the unrighteous-

ness of the defendant.

Tile wrong called Deceit consists in leading a man into

damage by wilfully or recklessly causing him to believe

iuid act on a falsehood. It is a cause of action by the

roinnion law (the action being an action on the case founded

on the ancient writ of deceit) («), which had a much nar-

rower scope: and it has likewise been dealt with by courts

(a) F. N. B. 95 E. sqq.

"m,ti II
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of equity uiidtr tlu' t,"'iK<nil jurisdictioii of tlw ("iiaiiccrv in

inattirs of fraud. The ,)r:ncij)le;5 worked out iu lln' tw,,

jurisdictions are believed to Ix* identical ^h), tliouf,'li tic r

nia.v he a lhoon>tical dillVreiU'*' as to the clmnicter of th

remedy, which in the Court of Chancery did not purjxirt i,.

be damages but restitution (c-;. Since 187-5, tlicMvforc w

liavein this case a real and perfect fusion of rul«\s of conini. n
law and equity which formerly were distinct, thoiif:li i>andl. i

and similar.

The .Mubject has been one of considerable dilliculty Ini

several reasons.

First, the law of tort is here much complicated with iIh

law of contract. A false statement may be the induccni.

m

to a contract, or may be part of a contract, ajid in l!i -

capacities may give risc to a claim for the rescis.sion of th-

contract obtained by its nicaJis, or for compensation f..r

breach of the contract or of a collateral warranty. A faU.

statement unconnected with any contract m-ay likewis<' en at- .

by way of estoppel, an obligation 'ogous to contran.

And a statement capable of being regarded in one or nnir.

of theso waj's may at the same time allord a cause of action

in tort for deceit. " If, when a man thinks it highly i)rol)-

able that a thing exists, he chooses to say ho knows the tliinir

exists, that is loally assorting what is false: it is posit iv,>

fraud. That has been repeatedly laid down. ... If yeu

cheese to say, and say without inquiry, ' 1 warrant that,' that

is a contract. If jou say, ' I know it,' and if you say that in

order to savo the trouble of inquiring, that is a false re[)r -

sentation—^^'ou aro saying what is false to induce them \i)

act upon it " (d).

I

(f/) See per Lord Chelmsford, ('') J^rd Blackburn, BrownlU v.

L. U. «i 11. L. at p. 390. Caiuphcll (1880) 5 App. Ca. (Su.)

(c) See pp. 195, 196, above. at p. 593.

.
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Tlic groiind-i ami n^nlt.s of tlii'^c fnriii^ of lialiilily arc

l,iii;cl_v similar, hut ciiiiiiot bo assunicil to lir id.'ntical. The
aiillioritics cstahlisliiiiir wliat i;* u uii:-i' oT aition ff>r dcnoit

iitv to a largi- eytciit eoiiviTtlblc witli tlm-i' wliicli diHun

till' liiriit to rescind a conti-iict for fraud or ini>rt'|)ri'M'iitali()ii.

and till' two classes of caso used to he cited willidiit an\

express discrimination. We shall see however tlial ilis-

( riininatien is needful.

Secondly, there ar- dillietiltio as Id the amount f actual

fraiiduhiit intention that must hi' proved ae-ain<l a defendant.

A man may he, to all pnu'tical intents, deciMved and led into

loss hy relying on words or conduct of another whieh did not

proceed from any sot j)nrpase to deeeivi. hut perliaps from

an unfounded expectation that what he stated or su<r^'<'sted

wiiuld he instilled by the event. In such a cas«'
'' si-em^

hard that llu> party misled should not have a renu'dy. and

y.t there is sumethiner harsh in sayin, hat the other is

guilty of fraud or deceit. An over-sanjruine and careless

man may do as much harm as a deliberately fraudulent one.

hut the moral blame is not e(jual. Ag-oin. tln' jurisdiction

of courts of equity in thixso matters iuis always l)cvn said

to he founded on fraud. Ecjuity judges, therefore, wen^

unable to fr>mc a termiuology which sliould clearly

distinguish fraud from culpable misrepresentation not

amounting to fraud, but having similar consec[Uences in

law: and on the contrary they were driven, in order to

maintain and extend a righteous and benolicial jurisdiction.

to such vague and confusing pliraw^s as "" constructive fraud
"

(though no worse in print of form than constructive posses-

sion), or "conduct fraudulent in the (>yes of this. Court
'"'

Thus they obtained in a cumbrous fashion the results of

the bolder lioman maxim tnilpa lain doio aequiparatiir. The

results were good, but, being so obtained, entailed the cost

'•^3
'«>., •*

..... »•
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of iiiii.li l;,xity in tci-m.-s and >oiiic laxity of lli()(ii,'lit. ()!

lat.-y.aistliciL' has Ikmii h na.tioii ajjaiiist tliis habit, who|.

-

some in ilic main, but not five fn.in M)ni<- diui'^,v of ex,-. -s

" Legal fiaiiil ' is an objwtionabic trrni. but it (lf>.s i,.,i.

follow that it has no ival niraniiiy yr,. Ouo might as ^^.\{

SUV that th.' • common count, ' lor mon. y had and ivLri\. .|,

and tbi' like, which before th<' .ludicatiiic Acts were annex, d
to most declarations in contract, disclosed jio real cau.v ,,{

action, because the •'contract implied in law which lli. \

su|.posed was not founded on any actual rcijuest or jiromi-

Thirdly, special dillieullirs of the same kind have ari., ii

with regard to false stat.'inents made by an agent in tl,

course of his business and for his i)rineipurs puiposes, l.ni

without express authority to make such statements, lad r

these conditions it has bt>en thought harsh to hold the prin-
cipal an-uerable; and there is a further aggravation .4

diiliculty in that class of cases perhaps the most importaiii,

where thr principal is a corporation, for a corporation li,i-

been supposed not to be capalile of a fraudulent inteiitinu

We have already touched on this point .;/); and t\u- oth. i

dilhi iltics appear to have be<'n surmounted, or to be in th
way of being surmounted, by our modern authorities.

Having indicated the kind of proldems to be niei wii!i.

wc proceed to the substanco of the law.

To create a right of action for deceit there must i. l

statement made by tho defendant, or for which he i,

answerable as principal, and with regard to that statemeiu
ill the fullowiug conditions must concur:

I

(f) Soc j)or I»r(l liiaiiiw.'ll,

11'//. V. /(,.//. .3 I-V. T). :it. >> •>4.3-

/h-r,;/ V. Peel-, 14 App. Ca. at

p. 346.

(/) P. o9, above. The ditH-

iiiltio-: may bo said to have ciil-

ii!ii:atc-J in i'dal v. Al,'i'i !,,

lH<il} 7 11. 6c X. 172. 30 1.. .1

Kx. 337, 126 R. 1{. 383, wl,,....

the Cijirt was equally dividi^l.

J
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DIXKII, 2H5

(a. It is Utltllli' ill t':i(l .

b Till' |iii''(i:i luiikiiij till' >!aliiii.'iil. (ir tli- |i r-'>ii r.

-

sliDiisililr for ii. ritlur knnw-. it tn !»• iiniiii' . m i-

(•iil|iiilily ijriioiiiiit that i-. ii'i kl '>-l\ .ml i "ii-

sciou-ly iiiiiiiiaiii '/ whitlirr it !)• tiip- m ii"t.

,C It is mail' to til.' iiitrrit that the plaiiiiitl ~liall art

upon it. or in a iiiamn'i appii' iitl\ lithil |u iinliin-

him to act upon it // .

id, 'I'lir phiiiitilV (hii> art in nlianir mi thr -tat- iii"iit in

thi' inanmi contiMiplati/i! or iiianit'i'-t l\ pi'olialil^ .

ami thi'ichy siilli r> (laniai: ' \i)-

Thcri' is no caiisr of art ion without hotli I'lainl /.' and

actual (liiniai.''c: the daiiiaL;! i- the lii^l of t!ir aition / .

Aiul accordiny- to tlic iiiMnial principles of ci\ i! liahility.

liic (lainagc must he the natural and |iroliaiile consi'f|ueiice

of the piiiintilT's action on the faith of the defendant s

statement

.

e The stateiinnt iiin-I he in writiiiii' and sitriied in one

class of cases, namely, where ii anionnt-« to a

pnaianty; hut this ivi|uireinciit is statutorv. a.nd

as it did not appl,\ to the Court of (.'hain- -rv. doi's

not seem to apply to the Hiyh Court of Justice ui

its purely I'lpiitahle jurisdiction.

Of tliosc heads in order.

a .\ st;iteniiiit can he untrue in fact only if it jmrports

«- = .;

'/I l.onl llcrsrh.-U, /''•." v. II. I- at p. 4i;5: Unwni I,. J..

I'"I. a8»!h 14 .\pl.. l:i. ;it. K'l'iiini'ni, s. l-il:ii,<n,r,rc . Ih.S.V

[,. 371. 2!) Ch. Div. at i)i>.
481--2: and

'/() Sw Pnlfiil/ V. Wn//,', (IH.Vl, Miidlcv L. J., Siiill/, V. i'hf!<hri'!:

:i IS. ^1 Ad. 114, 123. 37 R. H. ri8S'i) 20 ("li. Div. at p. "o.

344, 3.51. X") Dorrii v. Ptrk (iMHn) 14

O) ('(). for the pcncral ruii's .\|ip. (a. 337, 374. oH I.. ,1. C'li.

l^ird Jiatlicrlcy (thoii Wont V -('
), ,s(>4.

rion-'/y. Crn^ke>i (If'lil) 2 .1. .(. II V) I>ird Dlackliarn. s,:',!!, v.

;it i)p. 22-3, aiiprovcl l.y Lord Cl.nihrhl, (1.S8H 9 .\pp. t'a. at

Cairii^ ill Pei'lc v, 6'", ,.(7, I.. K. <". p. lilH.

I
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to stat(< nmttcr of fact. A promiso is distinct from u stah-
nient of fact, and breach of contract, whether from want ,.f

power or of will to perform one's promise, is a dilTcrent thin-
from deceit. Again, a mere statement of opinion or in-

ference, the facts on which it purports to be foiuidcd bcin^^

notorious or equally known to both parties, is different frein
a statement importing that certuin matters of fact are within
the particular knowledge of the speaker. A man cannot h.,1,1

me to account because ho has lost money by following mr
in an opinion which turned out to be erroneous. In par-
ticular fases, however, it may be hard to draw the li,,,

between a mere expression of opinion and an assertion u{

speciHc fact (?«). And a man's intention or purpose at a

given time is in itself a matter of fact, ajul capable (though
the proof be seldom easy) of being found as a fact. " Tiio

state of a man's mind is as much a fact as the state of his

digestion " (w). It is settled that the vendor of goods can
rescind the contract on thi; ground of fraud if he discovers

within due timr that the buyer intended not to pay the

price (o).

When a prospectus is issutxi to shareholders in a company
or the like to invite subscriptions to a loan, a statement df

the purposes for which the money is wanted—in other words,
of the borrower's intention as to its application—is a material

(hi) Co >iparo Pas/ev v. Freeman
a789)3T. R.51,1 R. R. <i34, witli

Haijcraft v. riorisi, (1801) 2 East

92, C R. R. 380, where Ix)r(l

Keiiyou's disj-oMtiriff judjjj.iicnt may
1)0 more accc'iitable to the latt(>r-

<lay reader than tlio-ic of the

majority.

Ui) Uowen, L. .}., 29 Vh. Div
483.

(o) rioiKjh V. L. ,f .Y. »'. n.
Co. (1871) £.\-. V\\. L. R, 7 Kx.

2«, ,. ,T. Ex. 17; cp. per

Mell. ,. .T., Kx parte IVIntlalrr

nSTo) l>. R. 10 Ch. at p. UW.
On i)rinoiplp an action of docnit

shimid also lie; l)ut this is a spec :

hitive (|U(~tion, aa if rescission is

imi)ractieal)ie, .ind if the fraudu-
loiil huyor is worth suin-.?, the

ohvioiusly better course i-< to sue on

tlio eontr.ict for the price. Sits

however ll'i,'li<iintou v. Altiyou

( 1«02) 2 East 446.
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statenioiitof fact, and if untrue may be ground for an lution

of deceit (p). The same principle would si>oin to apply to a

man's statement of the reasons for his conduct, if intended

or calculated to influence the conduct of those with whom he

is dealing (q); as if an agent omi)loyed to huy falsely names,

not merely as the highest price he is willing to give, hut as

the actual limit of his authority, u sum lo\v(>r tluiii tliat

which he is really empowered to deal for.

A representation coneorning a man's privnte rights, though
it may involve matters of law, is iis a whole deemed fo 1m> a

statement of fact. Where officers of a eompnny incorporated

by a private Act of Parliament accept a bill in the naini> of

the company, this is a repres<'ntation that they have power
so to do under the Act of Parliament, and the existence or

non-existence of such power is a matter of fact. " Suppos(>

T were to say I have a privat<^ Act of Parliament which gives

me power to do so and so. Is noi; that an as.sertion that I

have such an Act of Parliament? It api)ears to me to bi^

as much a representation of n matter of fact as if 1 had
said 1 have a particular bound copy of Johnson's Dic-

tionary " (r). A statement about th<' existence" or actual

text of a i)ublic Act of Parliament, or a reported decision,

would seem to be no less a statement of fact. With regard

to statements of matters of general law madi' only by im-

plication, or statements of pure propositions of law, the rule

«:

VS

•'» i«

(p) F.driiiigton v. Fitzmaiirire

(1884) 29 Ch. Div. 459, 55 L. J.

Ch. «!50.

( '/) It is Bubniitted that the con-

trary opinion jfivon in V/rnini v.

h'r>,x (1810) Ex. Ch. 4 Taunt. 488,

11 II. 1{. 499, can no lonpor l>e

considered law: see 11 R. R.
Preface, vi. and .Mr, Campbell's
note at p. 505.

(>•) ll'oxt T.nitdon Cnmiiirrcial

liiuik V. Kilsov (1884) 13 Q. B.

Div. 300. per JJowon L. J. at

p. 303. 53 L. .T. Q. U. 345. Cp.
VWhanh'n Exprntorn v. II niiiphrei/ii

(1880) 18 (J. B. Div. 54, .)0 L. J.

Q- U. 57 (directors' assertinn of
»ul)sistin),' authority to issue do-
bentnrf-.V
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may perhaps be this, that in dealiiiirs botwpon parties ^\!;,-,

hava equal means of ase^n'taining tlie law, the one will not

be presumed to roly upon a statement of matter of Irnv

made by the other (,<t). It has nover been decided whrih,]

proof of such relianci' is admissible; it is submitted that

if the case arose it could bo rx-eived, though with eautinti.

Of course a man will not in any event bo liable to an aotion

of deceit for misleading another by a statement of hiw,

however erroneous, which at the time he really believed !.

be correct. That ease would fall into the general eategdi v

of honest though mistaken expressions of opinion. If tin ii

be any ground of liability, it is not fraud but negligen,.

,

and it must be shown that the duty of giving competent

advice has been ass imed or aeeepted.

It remains to be noted that a statement of which evny

part is literally true may be false as a whole, if by reason

of the omission of material facts it is as a whole calculateil

to mislead a person ignorant of those facts into an inforenet

contrary to the truth (/).
" A suppression of the truth nia\

amount to a suggestion of falsehood "
(?/).

(b) As to the knowledge and belief of thi> person inakinf:

the statement.

He may believe it to be true (a?). In that case he incuiN

no liability, nor is he bound to show that his belief wa?

founded on such grounds as would produce the same belief in

S^^

(n) Tills appears to hr tlic real

(fround of llnHlnlnll v. Ford dSOfi')

L. R. 2 Eq. 750, 35 L. J. CIi. 7C9.

(() "There must, in my opinion.

be some active misstatement of

fact, or at all events surli a partial

and fragmentary statement oi fact

as that the withholding of that

wliioli i- not ?t;itcd in:tkf-^ that

which ij stated ahsolutcly fiil-^i
."

F/ord Cairns, L. R. C II. L. 40:!

( n) S/nrart v. Wiiominri I'nifr/ii

Co. (1888) 128 V. S. 383, 3SS.

f» rnlliim V. Emm (1844> Ia

("h. .i Q. B. 820, 13 L. J. Q. B

180, (U R. R. (iiC. Good ami

probable reason as well as gnnd

failh was pleaded and proved.

«^.t (l?«.«»n9«K^B^V«-'V«r'KSK?3^<«i{MH.- T

—

^HT^m
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a Itnuleiit uiid conipcU'iit iiitiii (//^. <'X(i|)t r-o far u> tln' ;i1)m'i|( i-

of reasoiiublc cause may toiid to tlie iiit'i'iciirt^ tliat tlnT" was.

not any real belief. An lionejit llioiii^h dull man lannot bt.'

held guilty of fraud any more tlian of "'
e\Ill•e^i!^ malice,"

altliough there is a point beyond wiiieb courts will not Iwlieve

in honest stupidity. '"
If an uir ' statcuKMit i> made."'

said Lord Chelmsford, " founded upon a i)eli('f wbicii is

di'stitute of all reasonable grounds, or which the h a>t inquiry

woidd immediately correct, I do not see that it is not

fairly and coiTwtly characterized as misreprrscnt;iiii)n and

deceit " (r); Lord Cranworth preferred to .say that sucli cir-

cumstances might be strong e\idenc(', but only evidence, that

the statement was not really believed to be true, and any

Uability of the paicies "would be the consecjuence not of

their having stated as true what they had not reasonable*

ground to believe to be true, but of their liaving stated as

true what they did not believe to be true '

{aj. Lord Cran-

worth's opinion has been declared by the House of Lords 7^ .

reversing the judgment of the Court of Appeal (c\ to be

the correct one. "' The ground upon which an alleged

belief was founded "'
is allowed to be " a most im|)ortant

test of its reality '" {d); but if it can be found as a fact

that a belief was really and honestly held, whetiier on

reasonable grounds or not, a statement embodying tiiat belief

cannot render its maker liable in an action for deceit [_ej,

r-5

"'*
l{

(//) roy/oc V. .Uhloii (184.3) 11

M. & W. 401, 12 L. J. Ex. 3«i3.

63 R. 11. (i35, but the actual iloci-

sioii is not consistent with tiie Joc-

tritio of the modern cases on the

dutifi ot directors of conij-ani '«.

Sfo pur hard llcrschcU, 14 .\|)|>.

Cu. at I). 375.

i.:) Il'esftrii lliui/c oi Scotland v.

Addie (1867) L. R. 1 So. at p. hi..

I") !i>. at p. 1«)H.

P.—T.

•h) herrii v. Pvek (1889 1 14

.Vpp. Ca. 337, 38 L. .1. Ch. 8«4.

(<) /'<•<'/. V. l)err>i (1887; 37 Ch.

Div. ,)41, 57 L. J. Ch. 347.

ul) Lord Horscholi, l4 App. Ca.

at p. 375.

If) Acr. aiasif,- V. HoIIh (1889)

42 Ch. Div. 4.36, 58 L. J. Ch. .J:

T.ii.r V. Uoiir«ri>- [18911 3 Cli. 82,

tiO L. J. Ch. 594, C. .V.

19

'ill
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liowcvfi- fjrrossly ne<rlig<Mit it may 1).\ and Iiowcxcr iiuMlii.-

voiis in its results /\

I gavi' roasoiis ols<'\vIi(n' at tlii' tiiiu'
; 7) for tliinkiiiir tiii^

decision oF flio House of I.ords an iinfortuna(<' on . It

would he out of plaee to re|H'at tliosi^ reasons liprc. I'.iu '

may !); pointed out tliat the n'veis 'd opinion of tli;' (1,1111,

of Appeal is supported by a eonsideiablo pro|)orti f

American judicial opinion, though there are also nianv

decisions to the contrary . Some years after the de(i>i(m

of Deny v. Vrrl-, the Supreme ( ourt of the United St:it -

said that "a perM)n who inak(>s representat-'ons of mati riid

facts, assuming or intending to convey the impression that

he has adequate knowledge of the exist(>nce of such fads,

when he is eonseio-.is that he has no such knowh-dge. '

is

answerable as if he actually knew them to be false—whiih
is admitted everywh<'ie—and then went on to say that a

vendor or les'^or may bo held guilty of dee(>it by reason of

material untrue repr.'sentations " in resp<H't of his own l)ii>i-

ncss or property, the truth of whieh representations tin

vendor or lessor is bound and nmst be presumed to

know (^\ This latter step appears to 1m^ pn'cisely that

which in this country th,^ Court of .Appeal was iireparcl,

but the House of Lords .efused, to take.

In England, on the contrary, " negligence, however great.

does not of itself constitute fraud "
(i), nor, it seems, cv. 11

:t!"^ if) I.c r.lrn-c V. (!nnl,l |lS!l3|

1 Q. U. 4;)1, (i2 L. .1. (i. It. 3)3,

C. \. (untrue icrtificiiti" ncijli-

gently friveii by a Iniililcr who owed
no sjieiittl duty to the ijlaiutitV).

(y) L. (J. 11. V. 110; fur a. dif-

ferent visw s<x> Sir William .Anson.

ib. vi. 72.

(A) I.ehiijli Zinr and Iron Co.

V. lS(,,„lo,;i (1893) V'O V. S. 6(i5.

673. For other rpforpnccw see

Street. I^'oiindatinns of Li-^rd

Liability, i. 100, 407; Willi.! .11,

" J.lability for Ilonost .Misrcjiro-

scritation." Uarv. Law Ucv. xxiv.

415. Prof. Williirton shows Ihpw

difficult it is to harn-onize the nilf

in Dern,- v. Peek with thi" sdtliil

doetriiie of e-stoppel and warranty.

(0 [1893] 1 Q. 1$. at p. 498. jier

Ix)rd Esbe".
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•J.'U

cast upon tlio dolViulaiit tliv Ininlcn of pnnini; actual l),!irf

in tho truth ol- the matter stab'd (/). Kxvn ih,. o ^ssrst,

carelessness, in tho al)s..nn. of ...ontra.t. will not luak;- a
man liahh' for a fals,- statement without a sp.rilir lUuliivj:

of fact that he knew the stal.Mn.«nt t,
"

false or Mas irek-
Irssly ignorant whether it was true or false (/.•).

Perhaps it would have he.Mi hotter on jirincii-le to hold
the duty in these eases to he quasi, r.r rfniln,<l,i. and rxa.h^
the barren controversy about " h-al fraud." <),„. who
makes a statement as of fact to another. intrn,li,i<r I,i,„ ,„
act thereon, mi-ht well be hold to re,,u;.st him to aH upon
it: and it mi-:hl also have been held to b. an implied
nrni or warranty in every such request that the partv
making it has some reasonable ground lor believing what
ho affirms; not necessarily sufficient ground, but sm.h a.s

might then and there hav<> seemed sufficient to a man of
ordinary understanding. This would not have btvn moiv
artificial than holding, as the Exchciuer CIuuuIht was on.x>

pnpared to hold, that the highest hom lidr bidder at an
auction, advertised to be without reserve, ran su(> the

eer, as on a contract that the sale is r,,,ily without
ivserNe. v that ho has authority to s41 without reserv,> (/).
Such a development would liavo been quite parallel to

others which have taken plac.. in tlie modern history of thn
law. No one now regards an exj^ress warranty oii a sah>
otherwise than as a matter of contract: y<'t until tli.> latter
part of the eighte(>nth century the common practice was to
declare on such warranties in tort (m). lUit it s<vms now

') ("1893
1 1 Q. B. at p. 408, nor

•' orJ Kshe.-.

''

'
S(>(> ]ucl),'iin>nts of l.iii.llcy

•'I'll liowen h. .7,1. in .(,,,;„., v.

ilfonl [1891
I
2 Oil. 4-1!).

II
.

JIa (isr,9)

1 i:. ^ li. 309, 29 I.. .1. (i. It. 11,

117 li. K. -in.

Ill) W iUidhl^Oii V. Allien,

i

IHO'Ji 1 V.x't 44(i, 4.)1. Thuio is

an fxuitipln as lato us 1811. Ilrvm
:iiiiniiil<)ii. ^[|

19(2)
in. it (! 79, .'i8
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loo lull', at all r\uiU- ill this countrv. to t'ollnw siicli a lin- i.i

spoculation (h).

It has boon supgest<Hl that it wouUl l>r> higlily iiiin!.-

vonicnt to admit " inquiry into the ivasoiiahh^noss oi" a Iv In i

admitted to be honestly ontt^rtained " (o . 1 cannot soi^ tli;i!

tho inquiry is more diflicult or ineonvonieiit than that win. 1,

constantly takes ]tlaee in questions of iH'irli<reiire, or tliit

it is so difficult as those which are ncci^ssary in cases of mali-

cious prosecution and abuse of privileijed eommunieatidii-

Besides, wo do not admit Ix^liefs to be honest tirst and :i>k

whether they wei" reasonable afterwards.

If, having honestly made a reproseiitation, a man disco\ri-

that it is not true before tho other party has actixl up(Jii it.

what is his position? It seems on [)rinciple that, as tli^'

offer of a contract is de<:'.med to continue till revocation or

acceptance, hero the representation must be taken to be cuu-

tinuously made until it is acted upon, so that from tli.

moment the party making it discovers that it is fals^^ ainl.

R. R. 408. Tho explanation is

concisely given in a jiidgniont of

the Supremo Court of the U. S.

by Tlolm&s J., F. L. Grimt S/inr

Co. V. Laird (1909) 212 f. S. 445,

449: "No doubt at common law

a false statement a.< to present facts

gave rise to an action of tort, if the

statement was made at the ri.sk of

the speaker, and le;l to harm. But

ordinarily the risk was not taken

by the speaker unless tho stato-

ment wa.s fraudulent, and it was

proei-oly Ix^oause ii was a warr.mty,

that i', an absolute undoitakiiiir by

contract that a fart wa- true, tiiat

if a warranty was atleiifod it was

not neoi\«ary to lay the arieiifi r
:''

cf'. the same learned jurtfre's re-

marks as a member of the Supnmo

tk)urt of Ma.s.sachusott8, X'lsl, \.

MiiihO old Title I>i>iiraiui ni"l

Trust Co. (1895) 103 Miw.*. .)71.

587. We need not remiiul tli'

learned reader that the actinn i)f

as<iumpsit itself was originally au

action on the ease for deceit in

breaking: a promiso to the pru

mbeo's damaijo: J. 13. Ames in

Harvard Law Rev. ii. 1, 53 (npr

Es^say.s in Anglo-Am. Livai

History, iii. 259).

(ii) Mr. Street (Foundatioin .if

Legal Inability, i. 405) tliink^ ir

may bo jmssible to c.xteiiil tli.'

doctrine of implied warranty ii.

America in the way suggesteil.

(o) Sir W. Anson, L. Q. Ii. vi

74.
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liaviiiir till' iiKMiis of roiiiiiiiiiiii'ating the triitli tn ilic other

|iUtv. omits to do so. In- is in point of law niiikini,' a fulso

iLjiivsontntion with knowlodgi! of its untruth. And such

lajiccry

not

liii> lirun dctlaivd to Iw the rulo of the Court of CI

for till' purpose of setting,' aside a deed. " The ease

at all varied by the eireunistance that tlie unt

tion. or any of the untrue representation^, may in the lirst

rue representa-

instuuce have been the result of innoeent error.

till- error has boon diseovereil th

III;

party wno nas iiino:i

If, after

ntlv

ide the ineorroet representation sulfers tlie othi-r party to

continue in error and act on tlie belief that no mistake has

lien made; this from the time of the discovery beeomes, in

tiie contemplation of tiiis Court, a fraudulent niisn'prescnta-

tion even though it was not so orisrinally "
»/>;, We do not

know of any authority against this being tiie true doctrino

of common law as -well as of eq.uity, or as applicable to an

action for deceit {q) as to the scttinjr asid' of n contract or

conveyance. Analogy scvms in its favour ,/,. Since tlie

Judicature Acts, however, it is sufhcient for English pur-

poses to accept the doctrine from ecjiuity. The same rule

holds if the representation was true when first made, but

opiises to be true by reason of some event within the know-
ledgL if the party making it and not w ithin the knowlcdgo

of the party to whom it is made (sj.

/I I lieiiiicU V. S/)ri/i- (1852) I graver coiL->eiiuences in tlio criminal
D. .M. G. <j60, per Lord Cr.inwortli law. Jassol .M. K. ;i.-suiiu'd tho
at pp. 708, 709: cp. .Te-i-sel M. 11., common law rule to be in someway
n&lrjrave v. Hurd ( 1881) 20 C'li. narrower than that of equity (2Q
IHv. 12, 13, 51 L. J. Ch. 113. Ch. Div. 13), but this was an e.vtra-

?) The extra-judicial reiuarlis judicial dictum; and see per liownn
of Cotton and JamM L. JJ. in L. J., 34 Ch. Div. at p. 594, de-

Arkari(tht \. Sewbold (1881) 17

Cli. Div. 301, 325, 329, are how-
ever against this.

'.') Compare the doctrine nf c.^n•

tiiuiuu'* takina; in trespass de boiiia

"•poi-tatii, which is carried out to

clining to accept it.

(s) T) lill V. Bariny (1864) 4

D. J. S. 318, 146 R. K. 334; the

difficulty of m.iking out how there

was any representation of fact ».

tliat case as distinguished from u

••• .1^"

::3



i>!»4 WKOMW OF FUAl!), lUD FAITH, .XI) OI'PKK.SSK .N.

On the other hand if u man states a» fact what li. ,|., .

not believe to b<' fact, lie six-aks at his peril; and this win il,. i

he knows the contrary to ibe true or has no knowhil:.'. '.

the matter at all for the p,r«'t''i>c^> of having certain inii.!-

mation which he has not is itself a deceit. " He t,ik ^

upon himself to warrant his own belief of the truth of ihn

which he so asserts ' i^t^.
'' If persons take upon theni>. K ,

to make assertions as to which they arc ignorant wImI,,!

they a true or untrue, they must, in a civil point „|

view, be held as resi>onsiblc as if they had asserted tlmi

which, they knew to be untrue "
[u). These dicta, om .,\

an eminejit common law judge, th<' other of an eininm
chancellor, are now both classical; their direct applitxitiuii

was to the repudiation of cx)utracts obtained by framl m
misrepresentation, but they state a principle which is w II

.understood to include liability in an action for deceit ,/
.

The ignorance referred t,o is conscioius ignorance, the i-un,;

of mind of a man who asserts his belief in a fact " w hen li

is conscious that he knows not wiiether it be true or faUi

.

and when he has therefore no such belief" (y).

With regard to transactions in .which a more or !—
stringent d,uty of giving full and con-ect information iiei

merely of abstaining from falsehood or concealment etyiiva-

leut to falsehood) is imposed on one of the parties (c . it

promise or condition of a coiitrart

is not jnaturial to tlie i)rcs'-nt

purposp.

(t) Maule J., Evans v. liilmoiuh

11853) 13 C. B. 777, 786, 22 1.. J.

C. P. 211, 93 U. 1{. 732,739.

(m) Lord Cairns, lieen,- River

Silver Miiun;/ Co. v. Hiiiil/i ^18«9)

L. R. 4 11. L. 64, 79,39 L. J. fli.

849. See per Sir J. llannen in

Pee/,- V. Ilerr;/, 37 ('•. Div. at

p. 681. Even Lord Bramwcll

allows Ivord Cairnss dictum 14

App. C'a. at p. 351).

(x) Tai/lor v. Ashtui, (1S13; 11

M. A: W. 401, 12 L. J. E.\. 3ti3. <;!

R. R. 635; Edgintjion v. 7'^:-

luuiiricii (1885) 29 Cli. Div. 4.)'J,

479, 481, 55 L. J. Ch. 650; c))

SiniHi V. Cluidwick (1884) 9 Ap|i.

Ca. at p. 190, per Lord Silhon

(.'/) Lord Hersclicll, Drry;/ v

I'evk, 14 App. Ca. at j). 371.

{z) Tliere is some learmd



ijK(Kr,F>i.s asnkkiion: KsroirKi.. •,'!)0

may l)i' doiilitrd uliotluT an ()l)liy:iiti(>ii nl tiii> kind miiii. \f<l

by law to piirticular rlasscs of nint rails cui cv. r lie Irc.itiMi

;i> iiidi'|..'ii(h'iit. ol' (^ontiart. If a iiiisrcpr •>cni,ilioii l>v a
M'udof of real propt'rlv, for <'xaui|di'. is \vilfiill\ ov ivi-lc-

les^iIy false, it coim^s within tli<' trrnrral di'.s(ii|,rioii of deci-it.

But tlien- ai-c orrors of inciv inadvcrttnci. wliii h (on>tant.lv

sullici' to avoid contniiU of tin •^<l; kind>. and in sntli ims.'.s I

do not think an action for dovvit (or tho anah)>j(>n.s >nit in

i't|iiity) is known to liavi- Iwi'ii niaintaini'd. Siiicr Ihrrif v.

I'i'i'l: it sciMiis I'li'ar that it ctndd not l)f'. As rryard'^ these

kinds of contracts, therefore Itut, it is suhiiiittod. theso

only—tlu' right of action for uiisre[)resontution as a wrong-

is not co-extcnsiv(« with tlie rij^lit of rescission. In some

cases compensation may be recovered us an exclnsive or alter-

native remedy, but ou dillorent grounds, and subject to tho

sjjecial character and terms of tli»." contract. There remains

thi' special duty attached by courts of equity to lidnciary

ivlations such as that of solicitor and client. tJueh duties

are independent of the c-ommon law rules as to actions in

tort, and are not allected by Denjf v. Fei'I: a;.

In the absencv of a positive duly to give orrect infoff-

mation or full i....^ coirect answers to inquiry, and in the

absence of fraud, tliero is still a limited class of ca ^es in

which a man may i^e held to make g-ood his statement on

the ground of estoppc'. I'ntil quite lately it was supposed

to be a distinct rule of ecpiity that a man who lia.> mis-

icpresentod, in a matter of busini'ss. facts which were

sfjccially within his kno-wledge cannot be heard to say that

at the time of making his statement he forgot those facts.

is

3

* li

'•• ••

opinion and some siiow of aiitlio- oi'i: Tinner v. (ireeu [IS'.tj] 2 Cli.

rity for lioldin^ t'lat this is tlie rule I'd.'i, (il L. J. Ch. 53'J.

of eijuity as regards all contracts; u) Snclo.i v. Luril .l>~lihm loi

1 caiiiiot accept this view. Sec
j
iyl4] .V. C y3'2, is3 L. J. Cii. T84.

3 Encycl. Laws of Eng. '2nd od.
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Btit sin... /W// V. /V, A- ,h ,l,is is not, thv nil,, of Kn-lisl,
eourfs. ThriT is no jrcn.ral duty to um' •arc. ninHi or Htil
in niakiii- statmimts v( fa.t on wInVI, otlior i„m,s,m.> ,,r

lik..l.v to act;,.
. If there is no eontiart and no l.r...,. 1,

of ^|M.,-,lir duty, t-otl.inu: short of fraud or estop,,,.! u,l|
sulii..,.. And Nv,. have to r..M.,nd„.r tliat ,>stoppel .h.,.s „.|
giv,. a ,.auM. of a tiuii hut only suppli.-s a kind of artili, ,„1

^vi.h.nee (f? . ()„,. „f ,|,„ ,,,„„ ,,1^,,^^^,, j.,,,j„_, ^^^^ j.^^.
^^^

supposed nde (r) ean 1,.. support..,! on th,- jn-onnd of ,-stop,„.|
but on tliat ^M-ound only; a lat.r and apparently not ],s.

eons,.l,.r..<I and authoritative one (f^ „,av possibly i„.

*"I.I.ortod by a ,ath,.r extensive conc'ption of i„M,l„.,|
warranty (jj).

In short th,. d..,.ision of the House of Lonis in Ihrn,
V. I'rrk. as reeeiv,.d an.l applied by the Court of App.Ml,
IS that ,.v,.n the -rossest eareh.ssness in ^atin- niaterial
facts 1.. not ,.r,uival,.nt to fraud, an.l cannot h<. mad,- >o
by varying th,. name of the , a.use of artiou; and the substan,,
of th,. ,l,.cision is not alt.er,-d by the r,.s,ults turnin- out to
beot uuh-r s,.«p .. and to have nior,- ,.|fe,.t on other do-rriin's
suppos,.d to be

: h.,1. M.an at .1.,. time was a,.prehen,I,Hl i,v a
tribunal of w, ... acting n.ond>ers not on<^ had any work-
ing a,.,|uainta.,o,. with ,.ourts of ,.quity.

/') It App. Cii. 337. .)S 1.. .[

Ch. m-1.

Ch. 44i), (JO L. J. (h. 44!, V. \.,
T.x T.uir. V. dnnhl [1H!)3

|
1 Q |.

«91. fi2 I.. .). Q. IJ. 3,-,3. (., ^^

'.') /...(/ V. Ilninrrie fI801| :j

I'll. ^;-\ »!0 I.. .T. Ch. .)!)4, C. .\

c' p,.i- liowen 1.. .1.
f ih'JI

1
3 ( h.

;it p. 10.5.

r) /',;r(>ir,:i v. Loc'. (KSII.Vi Id

Ves 470, 8 U. U. 33, H,5,i,Prof, .terem.ah .S„,i,h, of I[arv,„.<I pe. Limlloy L. J. f I8<j, , 3 (',, ,,I nnorMty. thinks tho C.nnt uf p. loi.

M^Ji
|
! U.. at

Appeal niiirht have cii^tinfriiishcl

thi-i chiMs „f vusa froiii /),.,,'> v.

Pet/,- ilJarv. l^iw Hcv. .\iv. ]84i.
His remarks deserve careful atten-
tion in thcx*. jurisdietiims wheio
the (jue-stion is not coneliideil.

1/) S/hii V. CroHclier (18,111) I

D. F. J. 518, V2n H. 1{. 52:*; /

v. /lijiirerir, a'oove, per I.inil! v

i-.J.
I
1891

I
3Ch. at p. 102.

<,'/) See per T>ord Haldanc in
.^r)r•.',.;: V. L--rrd Ashhu,tr,„ \\'.iii]

A. C. at p. 951. -

W^ :..



i»Kci;ir: imkmion t«» kkckivk. •J!>7

Tlir flVfits ul' Drrni v. I'vik. as ngunls the paitic ular

ilasK of coiiiiiaiiv (iiM'si to wliicli tlir decision imiiitHliatoly

aiiplird. liax-- Ihmii iii'Utraliz.-il hv flic Director;.' Linliilitv

Art. 1890 h . As tliis Act " is Jranu'd to moot a pnrtiiiilar

griovaiRMv aiul doos not roplaco an unsound d(Klrino wliidi

loads to unfortunatn rosiilts h\ a sonnd.r prinoiplc wliioli

would avoid tlioin " [i,. wt^ liavo no (Mcasion to do nioro tlriin

lucntion its oxistemv.

C It is not a Jioiivssiry oondition of liability tlrat the

iiusrcprosontatioM ooniplainod of sliould have boon niado

cliicotly to tilt, plaintilf. or that the tK'fondant should liavo

iiitondo<l or desired ajiy harm to oonio to him. It is enou«:h

liiat the rtspres<'ntation was intended for him to act upon,
and that ho has activl in the manner eoiitomplatod, and
Miliorod daniajro \\lii<h wa- a natural and ]ir(il)al)lo oonsi-

iliioiio.>. If thes<'llor of a «jun assorts that it is the work of a
ivcll-known maker and safe to use. that, as hotwc^'ii him
and tlie buyi4', is a waiTanty. and tin' l)uyer has a oonii)lel(i

reuuxly in contract if the ass<Ttion is found unlrue; and
this will gi'uerally he his Ih'ttor remedy, as ho notnl not then
allege" or prove anytliin<>: about th<' ibd'ondant's knowlod"-o-

I'lit ho may none the h'ss treat the warrajitv. if it b • fraudu-
lent, as a substantive* ground of action in tort . If the buver
wants the gun not for his own ;ise. but for the um' of a ,son

to whom he moans to give it. and the seller k lows this, tlin

soIKt's assertion is a rcprosi'iitation on 'vhieh ho intends

or expects the buyer's son to act. And if the seller has
wilfully or recklessly asserted that A\hich is false, and the

'^«

''] !)3 & 54 Met. c. (il mow rule as to t'ollowiiig property
re-cnactori in tlic ConipuniM (Con- (pp. 71. 72, above): Gei/.cl v.

>K)lii!ation) Act, 1908, s. »i). Tho Penc/, [1917] 2 th. 108, 86 L. J.
statutory .ause of action is in tort, fli. 745.
li.e.eforc not available aijaiiist i ,) J,indley on Companies, (ith
executors ualass under the special ed. i. 110.
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gun. beiu;; in fmi of infi'rior and uii-^uf'' iiiamifailiir

bursts in tin- luiiuU of llu> puieluiMT .- sou ami wouiitK lum

tlu'M'ller is liablo to that >oii. not on liis wairmty i^Un- th i^

is no contract between t!i.'in. and no consiib nitiion for iin\

bill for a deceit /.\ . II.' UK'ant no olln r wrony iban obt,ii:i

ill,' II better price than the gun was wortli: [irolialiU ii

liu|)ed it would be good enough not to burst, though ikjI m.

good ii> he siiid it was: but ht* has put another in <hiiiger •

life luid limb by liis laUelmod, and Ic luu^t abide tlie ri-k

^1

Furthei'. a sUitemenl circulattM! or [)ubli>hed in order i.,

be acted on l)y a rertaiu chi.->s of (R'rsoais, or at the ji|ea-iii ;

of any one to whose ]> mds it may come, is deemed to li.

made to that {)er>on who acts upon it. f hough he mav li.-

wholly unknown to tli^' issuer of the siurenn iit . A bill i-,

pieseiiled for aeceptun<e at a merchant s oliice. He is iidt

there, but a friend, not his i)arlner or agent, wlio does |p^

own Itu.-iiicss at the siime plac<}, is on the spot, and, us>uiii-

iiig without iiKjuiry that the bill is Irawii and prcseiitiil

in till' regular course oi' business, t.'kes u\)on himself t.

aci -pt Jio bill as agent for the drawee. Thereby he repr. -

seiits to every one who may bc< i«nc .; holder of the bill in

due courst* that he has authority to ai i<'pt; and if he has ii

tact no auliiorily, and Ids .ueeptance is not ratified by tli.>

nominal j)rineipai. he is liable to an aetion for deci'it, thoui:li

he may ha\e tiiought his conduct wa- for the bonelit of all

part ie-i. and expect<'d that theucceptance would be ratiiied / .

(/) I.iiiiijirhii- \ . l.ini ilS;i7) 'J i'.ml then- sfH'iiK to liaM' I

.\[. vt \V. ,'>1!); .i.'irniod ivory

lirietly- in K.k. Cli. 4 M. i: \V. :i3«

:

4(! i;. 1{. <I,S9, G9.'). The jury inii-it

!>o titki'n, ;t Wiiiil!! iijij-iir, to lia ;•

found tliat the dofoiidunt intended

his leprcsentatiun to be einnncnii-

cateil in duiiftame to tlie plaint itf.

cvidinc'j tioni wliiili tliey inij •

infer such lomuiuiiication with the

del'enilant'-i authority.

15. .V .Vd. 114, 37 U, 11. 344. Tl.o

moiu recent doctrine of iniplii'J

warranty was tlien uniinowii.



UKtm KV ITItLIC liH'KI.>i;MAri..\.s. .j,,.^

.\^.iu, tia. nn-nna tnuc-tal.l.. of a nul«av .ua.panv ,> a
V'Vn-^'iiUaum .0 ,„.rson> .u-aninir lu ,r,.v, 1 l.v (I.- oon,,,uny-<
'nuns ,ha, th,. ro.nimuv «ill „.„ ,.ra>n„al.l.. dili-^. ,.,,. „.
.l-s|mt.h tn.iM, at .., al.o,.. i|,.. Mat,..| ,i,n,.s |ur ,|.,. m.I,.!
'''"'"" '' " ""'" ^^l''''' '"^'••-•M tak.n ull ,. anu,,,,,,,.,,!
.^ ^t,ll ^uu.^nJ,^ tins i, a |aK.. .v,,r..,s,,„a..on. an.] 1„ I,,,-

'" '^^ ^•"^'' "" '•" l-l "'• tl.' M,n,mnv. s..n,,n,> 1,..,,.^

-"" "1 tin. .,u..s,n,n, a i.f.xm ul.„ l,v .vlvino- on n Ik,. „„.., ,i

'"' •'l'l'""""n''it an,l i.uM.nv.l l.,s„ ,„av Iu.n.. a.. a...oi, .,„•

ar.eu against ll.e .on.pany ,„,. H<.,v tl,,.,. ,.s „„ iVau.lu-
l^'"t mfntiun. Tl.. .iH'ault ,s .vallv a n.^l.^.nt unn.M.n
a l>ag.M,nh.. taMes sl.oul.i hav.. 1.,..,,. .an, ,11. I or ,.M , .n„„n.
>li|.a.M,.il. And fl... nc-li^,,,,.,. ,.,.uM hanllv 1.,.

, ,li,.,l

I'"t for tl... ,nanir,.si in.puHa.ir, to ti... jmiMu „r a.,,u,HV
in lliuse annouiiuL-nients.

Again, til,. j.r(Ks,Hrtus .,f a n.u .-n.i.anA . >., l,.r )„.th
.'^ it all..ge. n.att.r. uf l^u-i ...n.-wnint. t|.. |.,.m!,ou and
I'm>j.c..t. of the undclakmg. i. a pt''- ntalnm a,l,ir ..,,.,1

luall peivuu. who may apply f,,, ,!,,,„, ,„ „,„ ,,„„,,^^,,,

.

iH.t.txs not deoni.d to h. .d,!--....! „.,.,.„„> nhoarn-r
tl'e t'stabhshment af tli,. ron.iMnv i ,„n p„r. I,a>:..> ,;f
^harc.at oiiu or moiv .vn.ov,... Iron, tl.- ,nioiuai hoj.l,, . i,

•nj

•• •!

v'«J So l,eld uii;iniii,„u-lv in
Jjf^iio,, V. o. y. n. Co. (l«.}(i) .5

K. i: 11. 8(j0, 2r> L. ,J. Q. Jji. 129
1U5 i{. U. 335. J.unl Cai,ii.„'ii
^'- J., and Wiglifiiiaii .1., li,.|,|

(,(/(.^i7. Croiinitoa J.) that tlio.c
w:u al»u a cause of a tion in ,011-

t'uut. Tiie difficulty oluii IV'lt

about maintuiniiig an acti.ni f(jr

dwelt agaiiLst a i-orporation does
Hut seem to liave occurred to any
member of the Court. It i- of
course ojien to argument that a,-

to tlie cau:io of action iu tort this
case is overruled by JJcnij \.

^'!. li .Vpi,. (a. a:;:. .-,,s 1.. j.
•ii. «iil: ami Low ^. ll,,.,,e,t»

' i^yij 3 Ch. 82, (iO I.. ,1. CI;. .-,!j|

.-eeiii- to point ill the same dirix;-

lion. A .iiaii wlio put^ foith bv
inadvcrteiicc a >t:iteiiieiit (oi.trary
to facts will 'h he know.- is |.;iidly

fraudulent 111 the .sense .,f tho.^t

decisions. li would be Iraiid if

lie j)er-.i-tod in the- .stiiteinent after
liavilil- \:i< „tfi,:iti,,ii ^;,Jica ... it.

I 'VI J'cr/.\. Cone;/ (1873; I,. 1{.

«j 11. L. 377, 400, 411, 43 I.. J.
<-'h. 19. But this doo^ not e.xeiupt

pion>oteri or dinitors f,-,,.,!
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fur till" ollici' of tho |ii')>i.cc.iis is cxliaiistcd when once lli.

sharcsari' allottrd. As ivg-anls tliosi- to wliom it is addrcssi ,1,

it matters not wlictlier \\iv promoters wilfully use misleading

hingnanro or not, or do or do not expect that tiie uiidertaki;.-

will ultimati'lv be siueessful. The material question i-.

^^ as there or was there not misrepresentation in point of

faot? '
(o). limou'nt or benevolent motives do not jnstil'v

an unlawfid intention in law. thougli they sire too oft-u

allowed to do so in popular morality.

••>

d) As to the i)laiutiirs action on the laith of lli,.

<lefendant"s representation.

A. by words or acts ivpresents to B. that a certain -tat •

of things exists, in order to induce B. to act in a <-enain

way. The simplest ease is whore B., relying wholly on

A.'s statement, aud having no other source of information,

acts in the manner contemplated. This needs no fuith.r

comment. The case of B.s disbelieving and rejecting A.'^

assertion is equa'lly simple.

Another case is that A.'s representation is never (om-

nniniealed to B. lit re, though A. may have intended to

deeeiv<' B., it is plain that he has not deceived him; a, id

an unsuccessful attempt to deceive, however unrighteous it

may be, does not cause damage, and is not an actionab! •

wrong. A fraudulent seller of dvfective goods who i)atches

up a Haw for the purpose of deceiving an insiKtition cannot

be said to have thereby d^'eived a buyer who omits to make
any inspection at all. We should say this was an obvious

liability if tlioy make activu ii«i

of a fraudulent prospcctu.*!, at all

events coupled with new falsi' and
rraiidiilent statements, to induce

persons to buy shares: Atu/reivx \.

Morkfonl flSSMJJ 1 Q. 11. .372, C')

L. J. Q. n. .302, C. A.

o) Lord Cairns, L. 11. (i II. I.,

at p. 409. Cp. per Ixird lilaik-

burn, Siiiic/i V. Chadwick, 9 .Vpp.

Cu. at p. 201; Lord llcrscli. I],

/></','/ V. Peek, 14 Apu. Ca. ut

pp. 365, 371.



deckit: knowlkdok or inquikv. '.m

lirupositioii. it' it had not ixi'ii jiulii iiills dmiiitiii j, TIn'.

Imycr may he j)roti'i't"il 1)\- a londiiiMn oi' wariMiit \ . l•\|l^(-^

or iiuplii'd liy law t'loiii llic iiatiirr ol' tlif particiilai' tiati>ai -

tion; hut he cannot coiiiplaiii of a iiiiTi'l'v potent iai I'laiid

directed against precautions which he did not use. A fal^-

rtitncss who is in n^adincss l)iit is not called is a i)ad man.

itiil he docs not commit perjnry.

Yet another e^ise is that thi' plaint ill lia> at hand the

means of testing the defendant > statement, indicatini l)y

the defendant hims<4f, or otlcrwise within thi> plaint ill m

|)0W cr, and

il and

1 eitiler Iocs not iise them or uses them in a

jiartial and imperfect manner. Here it seems plansihh' at

tirst sight to contend that a man who does not nse ohvionm

means of verifyiiig the repx-cscntations made to liim does

not deserve to be compe.nsatod foi' any loss he ma\- inciw

by relying on them without in(iuirv. But the ground of

this kind of redress in not the merit of the plaintilV. l)ni

the demerit of tbo defendant: and it is now settled law that:

one who chooses to make positive assertions without warrant

shall not exeu.se himself by saying that the other party need

not have relied upon them. He must show that his repii-

sentation was not in fact relied upon. In the same s])irit

it is now understood (as we sluill sw in due place) that tln".

defence of contributoi-'y negligenci> does not mean that the

I)laintiff is to be punished for his want of caution, but that,

an act or default of his own, and not the n<'gligence oi" the

defendant, was the proximate ea.a.se of his damage. If the

seller of a business frauduk^ntlv ovcrstatiYs the amount of

:3

(» Hortfnll V. Thomas (lS(i2',

1 II. it O. 90, .31 r,. J Ex. .322,

130 R. B. 394, a case of oontraot,

so that a fortiori an action for

docfit would not lie: diiwent«l

from by Cockburn C. J., L. It. (i

Q. IJ. at p. fiOo. The case wan a

|i(viilinr on(>, but fniiM ni»t li.'nn

been otherwise decided, whatever

may now be thought of »<jiiie of the

dicta.



:Uy2 WK0X(;s OF FRAUD, BAD FAITH, AND On'KKSSION.

c

till' husiiu'ss and rotiinis. and thereby obtains an oxcossivc

price, he is liable to an action for deceit at the suit of tluv,

buyir, altiiough the books were acct sible to the buver
before the sale was eonehided (g).

Tiio same principle applies as long as the party substiui-

tially juits his trust in the representation made to him, evin

if ho does use some obscivation of his own.

A cursory view of a housc! asserted by the vendor to bo in

good repair does not ]m'clude the purchas(>r from comi)laiiiiii-

of substantial defects in repair which he discovers aftcr-

vvards. " The purchaser is induced to make a less accurate

examination by the representation, which he liad a right to

believe" (/•)• The buyer of a business is not deprived of

redress for misrepresentation of tlie amount of proht>,

because he has seen or held in his liand a bundh; of papers
alleged to contain the entries showing those profits (s). An
original shareholder in a company who was induced to apply
for his shares by exaggerated and untrue statemeiits in the

prospectus is not less entitled to relief because facts jiega-

tiving those statements are disclosed by do'.-uments referred

to in tlie prospectus, which he might have seen by applyiji^-

at the company's ofhce (0- Even an express undertaking-
by a contracting party to verify all representations for

himself is construed, if possible, as intended only to cover

honest mistakes; and if it went farther it would prolmhlv-

not be binding (?«).

(q) Dohe'lv. Sh-reim (1825) 3 B.

& C. (123, 27 H. I{. 4tl.

' r) Dijer v. Ihiiiiiaic (18().)) 10
Ve-i. at p. .510, 8 It. H. 3!t fcrivw

suitr< for specific ptirfo.itia.Mrc and
<'i>inieii.sa(i()rn.

(»> Ile'l'jiat'e V. llunl (1.S8I ) 20
<'!>. f>iv. 1, 51 L. J. Cli. 113

(.ui'tioii for spe;'ific iHrfoniianco.

i'ouiiferclaiin for losri-^siDn and

dainai^es).

(0 Cci'tnil li. Co. of V,',,p:n,l,i

V. Kifd, (1867) L. H. 2 II. I..

99, 120, .36 L. J. Cli. 849. per

U)rd C'lielmsford. A case of tlii<

ivind alone would not prove tlui

rule as a -general one, pronii)t<',!;i

of a company Sicin^ under a
.-peciat duty of full dischwnre.

i^u) S. Pearson f Son v. I)ii//lii,

^J^.



nECKIT : CONSTRUCTION. 303

In short, nothiii;; will excuse a culpjiiilo niisr<'|)r('si>ntation

short of proof that it was not roliod on. cither because t\u>

other party know the truth (r), or hecause he relied whoUv
on his own investigation, or be<'ausc tho allecjed facl did

not influence his action at all. And the l)urd<Mi ol' this pniof

is on the person who has boon proved j^niilty of niaterial.

misrepresentation (y/ . He may prove any of these thiuirs

if he can. It is not an absolute proposition of law that one

who, having a ci'rtain uUe-jation before him. acts as belief

in that allegation would naturally induce a man to act. is

deemed to have acted on the faith of that allegation. It

is an inference of fact, and may be excluded by contraiy

proof. But the inference is often irresistible {:).

Difliculties may arise on tho construction of tho statement

alleged to be deceitful. Of course a man is responsible for

the obvious meanina: of his assertions, but where the meaniu"-

is obscure it is for the party complaining to show that ho

relied ,upon the wonls in a sense in which they were false

and misleading, and of which th(\v wore fairly capahh^ («).

As most persons take the first construction of obscure words

which hapjjens to strike them for th<' obviously right and
only reasonable construction, there must always be room for

perplexity in questions of this kind. Kv<'n judicial minds
will differ widely upon such points, after full diseussion and
consideration of the various constructions proposed (/;).

!'. purnlioii [1907
J

.\. C. 351, 36.'),

77 I.. J. P. ( . 1.

') .\ man to whom a false

utatonicnt is miulc tliroiiyli liis

iiL'oat h not (Iccim-d to know tliat

i; i-i false merely because tho

aifeiit know it: U'rI/x v. S,„it/i

[1914J3 K. B. 722, 83 L.J. K. 15.

ci Sue per JjorA Blackburn,
S/i,ii/i V. ('/,arfif!cK-, 9 -Vp]). Ca. at

p 19fi.

<i) S,„i//, V. Vhii.lwicJ; (1881) 9

\v\<- <'ii- 187, .53 L. J. Ch.
87.'!, espwially Ix)rd Blnckburn's
opinion.

/') fn tlie cn*c last cited

lhSI-2) dry .]., and C. .\. -JO

m

,v) Soo cs|)ecially jxr .lessel Ch. Div. 27), Fry .1. and U)rd
M. U., 20 Cb. Div. 21. Bramwcll decidc<lly adopted one
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(e) It lias (ilri'udv Imi'ii ()I)s< rvcd in crcncnil tlmt

roprcst'iitatioii iiiiiv at tlic saiiu' tiiiii' i )!' a pr()inis(> or ii mi

III.

of a I'-ontruft. In partitiilur it may hv micIi as to aiiimiM

to, or to he in the imtiire oF. a j,nmraiity. Xow l>v

Stutiito of Fruudsi a guaranty c^uuiot be sued on ,i> u

prouiisf unless it is in writing and signed hy tlu> j)arlv u>

Ik> charged or his agent. If an oral guaranty eould 1».

suwl on in ttirt by treating it us a fraudulent allirnintidii

instead of a ])roniise, the statut<' niighl be largely evadid

Sueli aetions, in i'ael, were a novelty a century and a (|iiiirl i-

after tJie statute bad be 'U passed (r) nuK h 1 ess were tii.v

foreresren at the time. Ft was pointi-d out, after the niodirii

action for deceit was establisli(vl. that the jurisdiction thus

created was of dangerous latitude (r7\ and, at the tinn' wli.n

the parties could not be witnesses in a court of common law.

the objection had nuieh force. By Lord Tonterden's An.
us it is commonly eddied (r), the follow ing provision \\a,

made:—

" Xo action shall be brought wherebV to charge aiiv

person (/) upon or by reason of any re|iresentation or assur-

ance made or given eoneerning or relating to the charac^tii,

conduct, credit, ability, trade, or dealings of any (.||i<.r

person i^/), to the intent or purpose that such otiui jKr.-m

may obtain credit, money, or goods upon (fj\ unless mi. li

coiL<tni',"tion of a purlicular state-

ment; Lindley L. J. the same,

thoui^h less docidedlj-, and t'otton

L. J. another, while .TtMs<>l M. U.,

Tx)rd Sellwrne, Lord lilaekburn,

anil rx)rd \Vat«on thought it am-
biguous.

(f) See the di<sontinir judgaient

of Grose J. in Pasloii v. Firpiimii

(17S9) 3 T. R. 'A. I R. R. (i31.

636, and 2 Hm. L. T.

(rf) By Lord B^.ldon in Eraiin v.

Biclnu-Jl (1801) (i Ves. 174, ISJ.

186,5 R. R. 245, 2,51, 255.

(e) 9 0eo. IV. .-. 14, s. 6.

( /) Including a corporatii)ii:

liiiHiiir;/ V, Bank of Moiiinuil

1 1918
I
A. C. at pp. 708. 711.

(rj) fiic. It ij believed that tli'

word "credit" was aeeidiMiliiUy

transivwed, so that the true roail-

iii^ v.ould bo "obtain nioiRv oi

gooiLs upon credit:"' see £//'/ v.

Baiuanl ,,1836) 1 M. & \V. ini.

"^^fn
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rrprosentation oi- assiii:iiii"i' he iiradi- in writ

tlio |)art_y to hf cliar^'cil tlnTcwitli.'

Ill'' 'I'm Ml

T\ lis is sdiiictliiii^'- iiioic striiiirciit tlum tlic Statiih- of

Frauds, for ii()tliiii<r is said, a.s in that slaliilc. about tlio

.sijrnatiiri' of a ihtsom " tluTcuiito lawfully aiitliorizrd." and

it has been decid(>d that sif^iiatiirr by an aycnt will not

ilo {h). Sonic doubt exists whether the word " abiiitv " dw<8

or docs not extend tlie enactment to eases wheie ll II' re pre-

HiiliitioM is not in the nature of a guaranty at all. but an

allirniatioii about some specific circunistniKH' in a [mtsoh's

all'airs. The better opinion seems to be that only state-

ments r(>ailv froiiii,' to an assunincc of personal credit arilit

within tin' statute (Jj. Such a statement is iiol the less

within it, however, because it includes tin' allcjrati' .i of a

sfK'cilie collateral (;ircumstan(;e as a ix'ason ;/iJ. Tln' enact-

ment applies only to fraudulent representations / .

The word " action
'"

of course did not include a suit ii

equity at the dat4' of the A(;t; but the Court of CI laiicerv

would not in )f fraud, h doul)ted its1(1 not in a case ol traua, tiowever uiulouhted its juris-

diction, act on the plaintiil's oath against the 'lefeiidant's

without the corrolwration of documents or other inat<'rial

facts. Cases of this kind where the Coe of Chancery had

concurrent jurisdiction with the courts oi )mmon law would

sopin now to be gov<'nied by this rule of eviil.nce or judicial

Ifi I!. U. i^ig. 282, 1)01- I'lrkc II. Li/i/r v. Banmid flS3(i) nolo . g)
Otlier oonjecturol onicndations arc la.'it pajfo: contra Lonl Al)iri(f(>r

sut'ue.Ht.ed in liia juili,'mpiit ami tliiit (". V>. and (Uiriiev B. And aoo

of Lord Al)inq'cr.

(/i) Hwijl V. Jixvshuni (1H71)

Ex. Cli. L. R. 9 (J. n. 301, 43

1.. .T. Q. \\. 5fi. This oxtond.x to

tlio casf! of a corporation: llirsi v.

U'ei^t jtifHttf/ I'nion linitkintj Co.

;Uni
I

2 Iv.'ll. .')t!0. 70 1.. J.K. 15.

82H. C. A.

(') Parke and Aldcrson IJ15. in

P.—T.

llixliop V. Hn/Hs t'oiisidiilatail Co,

(1890) 25 Q. 15. Div. ;jl2, 59 L. J.

(i. H. 565.

'k) S,r,i:,„ V. I'hilltpH (lM:tH) 8

A. ,V; i:. 457. 17 R. K. (!2(i.

i/i liinihttru \ . lirtiK o* Mo.:.'re'tl

11918; A. C. 620, fiJO, f)f)!l. 707,

712 (wli«re authoritioj arr collLictod

liy liOrd VV'renliury).

•30
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prii(I(>nr('. unless tlio action is hrouj^Iit, mcnly lor tliiniuL"v«

at coniinon law. Tho same rule has Ixtii introduciii liy

stntuti' in Siotluiid (in).

Tlicrc still remain IIm- (iiu'st|iU'stioiis which urisc in fl ir (;)-

of a false rcprcsM'ntation nradi' by an aj,'.'nt on accoiinl r.f

his [irinoipal. lV'aiin<!f in mind that r(>(kloss itjiioraMr.. i<

equivalent to guilty knowledge, we niiiy state the alt(i-

nativt's to ho considorod as follows;—
The principal knows the representation to he false and

authorizes the making of it. Hero tho principal is eieaijv

liable; the agent is or is not liable according as he duv.s

not or does himself believe the ropresentiition to be tr

The principal knows tho contrary of the representatio

bo true, and it is made bv tho agi>nt in the general oours( of

lie

itl to

his employment but without specific authority.

Here, if the agf>nt does not believe his representation to

if 1le course ol Ins employ-be true, he commits a fraud in th<

nient and for the priueipal's purpose's, and, according to lli-

general rule of liability for the acts and defaults of an

agent, the principal is liable («).

If tho agent does not iK-liovo the representation to bi> true.

there is a ditRculty; for the agent has not done any wron^'

and the principal has not uuthorized any. Yet the other

party's damage is the same. That he may rescind the

contract, if he has been misled into a oontract, may ikvw

h*' taken as settled law (o). l?ut what if there was not

(m) ]\fo:-tanli!e Law (Sootlaiul

)

AiiiLMiilmpnt .Vet, 18.')(), s. <!.

Fraud will not take a k\»c out of

tlic stiltute. Cli/ileailalrf Jitiiif, v.

Paton |I8%1 A. C. 381, 65 I,. J.

P. C. 73.

(ii) J'arkn 15., (! M. A: W. 373,

55 R. R. »!(>!.

Fn,r;,r (18 JO) « .M . & \V. 3.',8, ™
J{. U. (i.')."), it i< (litlicult to tiuppiive

that as a matter of fuel tlii.- as,'int's

a.ssertiou van liavo lieou otlii'iwis.'

tlian reckless: what was aftiially

decided was that it was mLsdinv-

tiou to tell tho jury without quali-

fication " that the ropro^ntation
(o) Sen Principles of Oontrait, made by tho agent must have the

8th ed. (i09. In Conifoot v. same effect as if made by the
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any oontract. or roscission Ims bocom<! iinpossiblo? Has h<'

a distinct ground of action, luid if so, how? Shall wc say

that the agent had apparent aiitiiority to |)l<'dge tin- l«'Ii(>l'

of his principal, and therefore th<' [irineipal is liahlr? in

other words, that the principal holds out the ngetil as having

not only authority hut suHicicnt information to eimhle third

{jorsons to deal with the agent as tin y would with the prin-

cipal? Or shall we say, loss artilicially, that it is gro^s

negligence to withhold from the agent information so

material that for wunt of it he is likely to mislead third

persons dealing with the principal through him, ami such

negligence is justly d<'emed equivalent to fraud? Smh a

thing ma\- certainly be done with fraudulent purpos(>. in t';e

hope that the agent will, by a statement imjierfect or

erroneous in that very particular, though not so to his know-

ledge, deceive the other party. Now this woiild beyond

question be actual fraud in the principal, with the ordinary

consequences (p). If the same thing happens by inadver-

tence, it seems inconvenient to treat such inadvertcnei^ a.s

venial, or exempt it from the like consequences. We think,

therefore, that an action lies against the principal; whether

properly to be deserilx'd, under common law forms of plead-

ing, as an action for deceit, or as an analogous but special

action on the case, there is no occasion to consider (q).

On the other hand an honest and prudent agent may
say, " To the best of my own belief such and such is the

plaintiff himself:" the defcridaiit'a

plea averring fraud without iiuuli-

Scalion.

(p) Admitted by all the Itarons

in Cornfoot v. Fowle; Parke, (i

M. k \V. at pp. 362, 374 (55 11. U.

Wi'i), Rolfe at p. 370 (.5.5 U. 11.

<i59), Alder .,i t p. 372 (.5j U. U.

660). The lii-oader view of Lord

.\liingerV dissenting judgment of

courx; includes this.

( v) The dofi^'ion of the House of

l^)rd.^ in J)errti v. Prrk (1889) U
.\lil). Ca. 337, .")8 L. J. Cli. K6i,

may 1)0 tliought to niaki? tlii.'j

iipinion lew probable; but .>iee per

lx)rd Ilalibury in S, Pearson if-

Son V. Dublin Corporadoit
\ i907J

A. C. 351, 387, 77 L. J. P. C. 1.

20(2)
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Wise," adding in oxpiess t.-ruis or by otli^r .I, mi- iii<lio,ti,,ti—"but 1 huvi- no inforniation I'loni niv prinuiiml. Ilu

tboro is no gn.und lor conipltiint. the otiicr jmrl v I., m-
fairly put on iiujuiry.

If the iiriniipal docs not cxpivssly aiitliori/.- tln' ivpiv-

scntation, and docs not know tlio contrary to l)c t:-,,,. \,^^^

llir agent does, the n prcspntation being in a matt it wit Inn

the general s(!ope of his authority, tiic principal is lial.l,.

as he woiUd be for any other wrongful net of an anient

about liis business. And us this lial)ility is . >t founded o,,

any peii^ojial default in tiiu ])rineipiil, it rijually liolds wii-n

the principal is a cooporation (;•). It is not niateii .I whclli. i

the agent's fraud was intended to henvlit (s) or in fact diii

benefit (<) tlie principal.

But it used to be argued, and may be still arguable m
the case of the defendant Ixiing a corpoi-ation ,/<j. that ili.

damages are limited to the profit rewivwl by the principMl.

though at least one eomparatively early dec^ion of tiu

English superior eourt, the bearing of which on this jioini

has apparently been overlooked (x). is to the eoiilnii\

(r) Uarwick v. Engliih Joint

Stork Bank (ISfi.-) Kx. CIi. L. R.
2 Ex. 259, 36 L. J. Ex. 147;

Mackaj) V. Commercial Hn,)k of

New /Irutiswick (1874) I.. R. T)

V. C. 394, 43 L. J. 1>. (".. 31;

Swire w Frntirif (1877) 3 Apj). Ca.

KXi, 47 L. J. 1'. C. ]S (.1. (',):

llouldsirnrlh v. ('it;/ i>i ''f/isooir

llauk (1880) 5 App. (a. '
; un-

dL-iputed in linnhiirij v. . k of
Montrral [1918 J A. C. i-.i, 87

L. J. K. B. 1158, whore the plain-

tiff failed on other grounds. Sco

pp. 96, 97, above.

(s) Lloyd V. Grace, Smilli Of- C„.

(l) IhH.; Swir» v. /'la,/..,,

note ()•).

''.
) fiord ('niiiworth in U'a.ili-ni

lid,,.: of Sroltntu! v. Adii'.: (18(17)

I.. If. 1 Sp. .t IX at pp i<;«, Ili7

Ixjivl Cliehnsifonl'.s langujjji? l"

nuuli inorp )ji .'.rded.

(x) lie}, Ion V. G. S. R. Co

(I8,j<!) p. 'Ji):), iil.ovo. No (MM.

cDiild 1)0 str.inKor, for (1) tlic

dofi'ndaiit w;'.- u eorporati.m

;

['!) tluTC \v;i.i no active or iiiN'ii

tional l'aKih(M(d, htit the iiirr.t

neirlifrcnt i'i)iitiiinan(;o of an

uniioniiconicnt no longer trin':

(3) tlie ei>r[>urulioii dorivtxi no

[1912] A. C. 716, 81 L. J. K. IJ. profit. Tho j)oint, however, wa.*

1140. not diseiis-x*!

.
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l'l|»i.iii. oil ilir (itlici- liiiiid. limy lie < it.(l lor d,,, liinihi-

tioii (//;: liiit (III!' iihmIi Til luiiiiiicrciul > oriionilioiis were

tinkiiowii to till' Horiian lawyers.

Tl II' liaitli-i I hat. tan l)c |iiii |(ir tli | iriiiciiial am
li\ III) nuaiis an iiiiiKis>il>|r our. i.s tlmi tlir |iiiii(i|ral

aiilliorizrs a sptM iti( >tateiii<'nt wliiili lie lirlii'Ms to he true,

and wliicli at tlic liiiii' of 'iviiit,' til aiitlioritv IS triK

liiforc the a<,'(nt lias r.vrciil,i'(l Iiis aiillioiity the lacts an-

niatfrially diangi'il to iIr- kiiowlcdji-i' oC tin' airiiit. Imt

unknown to tl !< principal Ml jt'iit fonicals this iioiii lli

priiicijial. and niakos thr statenicnl as oriiriiially aiithori/rd.

Hut the case is no harder than that of a niaiiiiractiin'r or

carriiT who linds himscll" exposed to ln'avy daina^'is at tlio

Miit of an utter stran^jcr hy reason of the n"S:lig iiei' of n

sirvaiit, altlioii"^li he has used all (lilii,'enii' in ihoosiii'' his

sirvants and providinj,' t'oi- the ean-lnl din'itioii of tlidr

work. The necessary and siiflicieiit condition of tlie master's

responsibility is that the act or default of the sirvant or

agent belonged to tho class of acts which he was put in

the master's place to do, and wns committed for the master's

purposes. .Vnd " no sensible distinction can bo drawn

between the case of fraud and the ciise of any other wrong."

The authority of Baruirk y. English Joint Stock Ba)ik(:]

is believed, notwithstanding doubts not rpiite extinct, to Iw

conclusive.

'v) 1). 4. 3, de dolo nialo, 15

§ 1. Hod an in iiiuiiiciiiivi do dolo

(lotur actio, duhitatiir. Et put*)

ex «uo (|uid«m dolo mm j)08so dari,

((uiu eniin iiiunicipiM ilolo fafcro

poL-sunt? Sod si (|uid lul oos pcr-

verii* (x (loio itirum tiU: :e- s.tiruin

iiJii.ini^trant, puto dandam. Tiie

H'liiian lawyers adhered more*

clixsely to tlic original conrjptioii

of moral fraud a.i tlio ifround of

action than our courts have dono.

Tlic f'clin (Ir ilolo was fnmo^a, and
wa't nevci- an alternative icni'idy,

Imt lay oidy when tliore was no

utliO:- {A dc liis rulius ;;ii.i actio

lion erit), 1). h. t. 1.

(:) Ji. 11. 2 E.x. 2.59, 26.>.
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U .—Slaml-tr of Title; Cnfair Competitiim.

The wrong called Slander of Till*- is in truth u sini i:il

variety of deceit, which dill'crs from the ordinary typr m
that third p(a-sons. not thf iilaintill luinHcH', ar<- inducnl

by the defendant's falst'hood to act in u manner ca.u^iiii,"

damage to the plaintilT. Notwithstanding the curn nt

name, an action for this cause is not like an a<;tion for

ordinaiy defamation; it is "an action on the ease for s|MMial

damage ^us^ained by reason of the .sjjnjjking or publication

of the slander of tiie plaintilT's title "
(_/j). Also the wionir

is a " muliciuu,s " one in the only proper sensi' of the wnni,

that is, absence of good faith is an essential condition of

liability (/;); or bad faith as well as s[)ecial damage is of tli.^

gist of the action. The special damage required to support

this kind of action is actual damag", not necessarily damaj:*'

proved with certainty in every particular. Such damagi a~

IS the nat,u,ral consequence- of the false statemrnt may h-

special enough (hough the eoniiexion may not be specilicallv

proved (c).

This kind of action is not frec|.ii,ent. Formi'rly it ai)|Kar^

to have been appli<'d in the Kings Courts {d) only to statr-

(rt) Tiiidiil C. ,J., Hahvl:,, v.

Sioper (1836) 3 Bii.p. N. C. 371, 43
K. K. (>91 ; Iti^olow J.. C. 42, 52.

{h) IlaUiii V. l!,ot/.,-,l,ou,l

(1881) U) Ch. Div. 386, .51 L. ,7.

Cli. 233, Ponfiriiiin<f previous autho-
rities. Prof. .JercMiiaii Smith,
Coluiiihiu I^uv Uev. iii. 13 (Jan.

1913>, argues that thi.s is so only
wliere the de:'cii(iaiit is niaiiitaiuinjjr

a rival tith- oi' liis own. \s to the

parliular sulijet-matter in llahri/

V. Jliothcrhvoil, sec tlie J'ateiiis.

Besigiii, ami i'rmio JilaricH Act,

1883, s. 32, wliich gives a statutory

cause of aetion ; .Skinner Jf Co. v.

Shew <? Co. [1893] 1 Ch. 413, 62

L. J. Ch. 196, C. A. Malice can-

not bo inferred from mere mistake:

Pnter v. Baker (1847) 3 C. B. 831,

16 L. J.C. r. 124, 71 U.K. .503.

(p) liatcli^e V. i'vattK [IHJ2] 1

Q. li. J2t, 61 L. .7. Q. IJ. ,-.;,,

C. A.

(d) rrocecilings in the nature .if

slander of title wore known to Im ;il

courts in the Middle Ages: in 1320

a tenant of the Bishop of Ely at

LittiC[xirt was lined " quia difaiiiii-

vit bladum domini per ijuod alii
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mont. in dispumpMu.-ut of tl..- pl.i.ntil\« t-tl. to r.nil

nn.p. rtv. It is now ujul.r^u,.! that tl.r s.nu' nasnn upph.'^

lotlu. proU-ction of title to . I.atuls, ,uul uf cxclusiv,- .nf ront*

analo^'oMs to proiuity, thou-h not prop-.ty .n the strict

Hcmse, lik.> i.atont liK^ts and copynght. Hut an a.srvUm

of title math- by ^va^ of sol f-.lv fone. or ^van.ln^' ui any.

of tins,, maltu-8 is not aetionablo, tl>on.gh th.' ela.ni l.r nw.s-

lakun, if it is nuul- in good faith ^ej. lu A.,. ...-a .1. la^r

has horn .Mondod to tho protection of inehoato u,frest.s

u„dor an agroemont. If A . has ngro.d to so.ll cntu.n .hatt.dn

,. B., and (;. by s,..Ml.ng to A. a fals.. toK^M-an, m th. namn

of 15. . or hv othor NviUuUy false representation, uuluoes A.

to believe that B. does not want the goods, an.l to s, 11 to

C instead, H. has an notion against C for the resulting

l.,.s to huu. and it is held to inak.- no diilereneo that the

ricrinal agreement was not enforo-able for wa.,t ol siUis-
on

fying thi' Statute of Frauds (/).

'

\ disparaging slalenient eoneerning a man's title t.o n^

an invention, design, or trade name, or Ins eonduet in the

matter of a eontraet, may amount to a libel or slander on

hi,n in the wav of his bu-siness: in othor words the sp,Hual

f slander of title may b' ineluded n, defamation
wrong o

but it is evi.dentlv better for th-:' i)laintill" to rely on

renera I law of defamation it he caii, as thus he escapes

the

the

troublesome burden of proving bad faith ',il]

omptnres rolliiieiunt <

blado ilomiiii

iiicro (If

(lam pi

1.. 11. 5 C. 1'. r^i

85 (title U) poods)

Again, an

:?i) L. .). ('. P.

ids); />i(/« V. Ilrnokf

doinini: The Court liaroii, Se'.d. (18H0) i:, cw. I). ^- ^•» '- J- ^'''•

Soc. 18 'I, ]' f'W; th*""^ '* another 812 fcopyrighl in .i-mij:.. 19

caso at
J)

;;

13«.
I'h

(e ri^ V ((VW IHt>9) I.. K.

391.

(tj l'>eii) Prnli (18-^lt) 2

4 (}. It. 7;JU

It(life'/ V

.

(
patei

.iH U. .1. li. 15. 327:
^v,,,,^. ijg.i; live v. Mm.!,', (1H76)

lit: ir>r)i V. irrild the
Gi> N. V. M2.

rtlon i!( said to be of a new kind.
I'll I tie I'ood

but Hustaiir.ib'.e with proot

inalwc) S7(l|.- !(•' w? (
is7ni

(ff) Sot: Thfirh-i/s r„ltle lor

7»i.3: Dichf v. lliooks. imtt

3

m&y>:
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aftiiiii ill till- iialmv of slmidrr <if i;tlr li.>!» I'or tlumiij,'.' iihiniI

bv williilly fiil.si' si;itriiii'iits Iciuiiii",' til (liirimgi' tlic plaiiilir. ~

busiiu'ss, .such as that Ik- has uoa.sod to carry it on; uiul it i>

iintnatciial whother tlu' statt'tnonts aro or aro not iiijiiiiouN

to thi' phiintitl's |i(i->(iiial chai-actcr (/<;. In wliort. that an

action will lin for written or oral fal.sclioods. not aitioiiMM.

perae nor oven defamatory, when' tlit'v an- nralioioiisiy juil)-

liaheJ, whcro thry arc caiciijati'd in tho ordinury lonrso of

things to prodnc'i', and whcro tiioy do prodnco, actual

damage, is established law '

;/;. jJut the statein(nt> niu>t

be both false and lualioioiis. Men' disparagement of a riviil

trader's gooils, witiioi-.t ihese elennnts, will not amount to

a cause of aetion (t), and mere pulling of one's own go(Hi.>

as superior to a rival's, without specilic false statements.

appears not to bo actionable in any oas«> (/).

it has been held in Ma.ssachusotts that if .\ . has i-xchisive

privileges under a contract with 15., and X. by purpus^ly

misleading statements or signs induces tho public to beliive

that X. has the same rights, and thereby diverts custom

from A.. X. is liable to an action ut the suit of A. [in). In

that casi> tho defendants, who were coach owners, u.sod the

name of a hotel on their coaches and tho drivers' caps. >n

as to suggest that they were authorized ami employed by the

hotel-keeper to ply between the hot.el and the railway slntion:

and there was some evidence of express statements by the

defendants' sorvant.s ^hat their coach was " tho regulur

coach. The plaintiffs were the coach owners in fact aiitho-

(A) Ratrliffe v. ]':vaiin [1892] 2

Q. H..>2-I.fil L. .J.Q.B. 5;J5,('. A.
(i) Ihid. [1892] 2 (J. 15. at p.

527, )ier /,'//,.

(k) White V. MelUn [189,5] A. C.

151, 64 L. .7. i:h. 308.

(0 Jluhbnek St Sons v. Wilkin-
son, ]ir.tiu:oo<t ^- Clark

| 1899] 1

Q. B. 86, 68 L. J. Q. B. 34, C. A.

(»0 Mtlish V. IWliiirj^ ilS.ll) 7

"iish. 322, and Bitjplow [.. ('. Vl.

For modern .Vmerii-aii lawyers tlie

case comes under the head of iinf;iir

LOti'pctition and doe>( not appear

i-©n^arkal)le. A modern Knjjii-ih

Court mitrlit hrinir it under --
pa-^<-

ing off."
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ri/i.I iiiid I ni|il(i\ .i li\ ihi' ii(ii.|. lli,' < 'iiit >,ii I tli.il llr-

ti.i. iH!iiiit> Wire lii'i' to coiiiiM ti' will, ill' |)liiiMtilis !'( r tho

(4in ii^ri' <>r pii^M'ii;:. is aiiil trood" to tliat Imti 1, an I 'o a«l\iT-

ti-'' till ii- inti iilioii o\l so iloiii^j in any lioni^t \\a\ ; Iml lln-y

iiiii>i not laK< l\ lidUl tlicuift'lvcs ont a»!ii\iiii.' tlii' putrniiap"

of lln' liiitd, ;iriil thn-p was i'\ iili^nc • up w lii h a jtir\ iiii<'lit

nil' >ii h ho'al iiii.' out a> a I'a t TI, a-' f(Mills, l>V

till- iiiituri' (;t its facts, a f^oimwliat i urlna> link l)r! wi'cn t},

•.'••mriil law of false rcpn's ntation an! flio spi'cial iiiN's as

to tlic iiilriniii'incnts of riL'-lits to a liadc mark or tiailo

! Mill No !;ii<.'li<li casi' nun ii liki- il lias Im'ih nii t with:

it> pi'i iiliiii'il \ 1-

li iri.l riuiit .' I-

•im 111) li'lr to any inopnty or to a ilcliiic<l

jii iiii'-lioii. The Iiotol-ki'(>|i< r could not

s>i\c a n.'O'i n.(il\. iiiit (,iily a soil of picfiiriit ial i-oinity.

I)Ut l!ii> 1- ));a(ii' !1; ji valiiahir piivilco;!' in the imtmv of

goodwill, ind iqii.lly cui>al)li' of heing legally recognized

and proiecte<l against fraudulent infi-iugeiii'

in the accustomed sense does not need th.e

protection, since it exists by virtue of s r_. '
which ail'onls a more convenient renn\' . '

anatempt was made, by way of unal to ,-

to set up an exclusive right to the nam
of the owner as against uu adjacent o;>-.. r,

is not known to the law (h).

(.'oodwill

• kind of

:> :tract

<..:.' ago

• ;•; Mtlo,

,: •: .llf

.:ht

3

The protection of trade marks and trade names was

originally undertaken by the courts on th(> ground of

pnventingfraud (o). The right to a trade mark, after being

more and more assimilated to proprietary rights (p), has

In) J)aij V. ISioHtirigij ^187H)

10 Ch. Div. 191, 48 L. J. Ch. 173.

(o) Sop jmt Lord Itlacklnirn, 8

App. ('a. lit p. i'.\\ I,<.r<l Wostburv.
r.. it. j II. L. at p. :rl2\ .Mollish

L. J.,iCli. 1). at p. i-Vi.

(p) Sing/ f MaiiiifnrtHrinij Co. v.

;/'//.vo„. (187ii) 2 fli. n. 434, pt-r

Jessel M. K. at pp. 441-2; Jainea

!.. .1. at p. 4.5!; \\-A\U\x I, .f. ;ifc

p. 4.54 It may now lie .said that

there is a sfrtMiial property in a
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become a statutory franchise aualogous to patent rights and
copyright (g), and the wrong to bo redressed is now, in

cafos within the statute, conceived no longer as a species of

fraud, but an being to an incorporeal franchise what trespass

is to the possession, or right to possession, of the corpor.ul

subjects of property. But where a registered trade murk
is infringed by a person who did not know of its existence. lii,>

is not liiibh' to pay damages or account for profits in respci t

of nnylhing done before he had notice (r).

In eases of trade name, and the like, outside the law el'

trade marks pro|)er, tliere lias been u kind rf oscillation

between the notions of qu;isi -proprietary right and of tlio

personal right not to be injured by fraudulent competition.

But the latest decisions have (;om(> back to the ground of

the earlier on<>s (,s'). The principle is that no man may
canvass for ( ustom by falsely holding out his goods or

business, whether by misleading description or by colouriil)!^

imitation of known marks, packages, and so forth, as beiiis,'

the goods or business of anotlier. Its ai)j)lication is not

excluded by showing Hiat tiie slyji- or words approi)riat(d

by the defendant are in themselves not false as he uses thuni,

or tiiat tiie plaintilT, if he succeeds, will have a virtual

monopoly in an exclusive designation whicii is not capable

of registration as a trade Tnark. Thus a man may, gen<'rall\-

trade name, per N'evilli' J.
|
li)10|

1 Ch. at p. 255. In 18(13 Urd
VVostliury .-^aiJ: "At law tlie proprr

reiiicily is by an antion on the cioe

for (Icicit: and proof of fraud on

tlu> part of ttie dofendant is of (lir

esscMii> of tlio action: hut this

Court will act on tlio principle of

protcctiiifr i)ro|ierty aioiie, and it is

tint iiivesaary for the injunction to

prove fraud in tlio dei'cndinil '":

/•,/,•/./,.,; V. K.Ms!,-!:, \ !)e C. .T.

.N. s. 1^5, WW), i;!7 H. I{. 'JO'.', 2n(i.

('/) I'atonUs, IJesiprns, and Trade

Marks Act, 1H8;J, -10 A: 47 Vi.t.

c. r>7.

()•) Sld-fiifirr ,( Soiia v. Sjinliliiui

i<- Ill-OS. [1910
I

I Cli. 257, 79 L. .1

fh. 122.

'») ('oni)>are PotveJl v. ISir-

niinrrliiiiii I'iiiri/ar Ih-rvn-ii t'n

!IS9()i 2 Ch. 54, (io L. ,1. Ch. 5i;:!,

('. A., altd. in II. L. [1897J A. (".

710, (ii! I,. .T. Ch. 703, with Knott

V.
'//..-t;.-.;: (1830) 2 lu'cn 2!'!.
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speaking, assume any surname ho likes; but the assumption

of a particular surname for the purpose of frauduh-nt com-
petition is as severely treated as any other kind of fraud (/).

Even the use of a man's original nam*' for " passing oil
"

purposis may he so treat<'d {n). Tlie (piestion is whether

the defendant's action naturally tends to cause an ordinarv

dealer or purchaser (not necessarily tlie first purehas. r, for

the elleet on the public at large is to he considered) to think

lie is dealing with the plaintill' or buying th<' i)laintiir'.s

goods (j-). If a specilic name or the like has been used in

the honest but orron<'ous belief that it was mere common
property in the trade, this will so far absolv.' tlu' defemlant

from the charge of fraud, but will not entith' him to go on
using a designation that is in fact, and now to his know-
ledge, misleading. Still less will absence of fraudident in-

tention be a dolVnce in the face of known prior claims.

A trader is presumed to know thi^ habits of f lios.> he caters for.

and he is not allowed to ignore the natural consr(pirnees of

describing or getting up his goods in a partiiidar manm'r
Sonielimes this has l:LM>n put almost as if the plaintiff s

right were an absolute right in the iiiilure f)f properly (»/j;

but suoh a view, it .s submitted, would lie against, both

prineiideand the weight of authority ,c).

(1) /'. I'iiirl >V Cie. V. Mahnn
J.niiis I'iiiel [18!»S| 1 Cli. 17!(, (i7

1.. .1. ell. H, wlioro til" u-io of tho

assumed name in the lino of Inisi-

novs in i|iiostion wua alisoliitoly

roHt rained.

(«; IVniw'nk Tyre Co. v. .\,'ir

Motor. iJV. Co. [1910J 1 Cii. 218.
T!l N. .). fli. 177.

(X) Sljkr:, V. S<jki:< (1824) 3 li.

'S^ C. .'541, 27 U. 11. 420; Mont-
gomenj \ . I'liompnoti [18!)1] A. ('.

217; Itrddiiway v. Uniihnm
j

! K«(l 1

A.(M'J9, (i5J,. J. Q. U. 381.

{.'/) Sco Millinglon v. /,..;

(IS:!.^; :! .My. \ Cr. ;53S, 45 K. K.

271.

(-) For the ninie inodi'rn -, iow
"oc, bcsidoi the ro out ca-ios already

roferrod to, //opc/m^s v. Mnntagu
(18S1) 17 Ch. Div. (i;i8, ti.-.l, )()

1.. .1. Cli l.')l>; Siiigrr Minxiffirlitr-

iiiri Co. V. Lonr/ (18S2) 8 App. Ca.

ir>. .\m )o tlip distlnotion holwipn

an action for " passini^ otV " and :in

lution for deceit, and tli(,' cvidi-nro

appropriate to eanli, see tlio jiidj,'-

inont of l''ar\v<>!! .1. in .':.'•.:., -..r -,•

.Swan i}- j:dg,.r
\ 1!I0;5J 1 ('li. 211, 72

I.. J. Ch. 108.

iS
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In the United States the rules on this subject iiavo been

largely developed, and of late years have been commonly

referred to under the rubric of Unfair Competition. The

term is little known as yet in English Courts; it seems eon-

venient as clearly marking the distinction of cases wh- r''

the jurisdiction is founded on fraud, or something cquivaliiit

to fraud, from those where a statutory property or mono-

poly is in question. Unders<.41ing, <nen at a manifest loss,

is not in itself unfair competition (a).

lll. Mcdkkni^i Proaecntlon aud Abitse of Vroce>>f<.

\Vq have hero one of the f(nv cases in which proof of

evil motive is required to complete an actionable wrona-.

" In an action for malicious prosecution the plaintiff has

to prove, first, that he was innooej g and that his innoeeni^e

was pronounced by the tribujial before which the accusation

was made: secondly, that there was a wart of reasona])li'

and prol)able cause for the prosecution, or, as it may bo oth'i-

wise stated, that the circumstances of the ease were such as

to be in the eyes of the judge inconsistent with the existeiife

of reasonable and probable cause (?>); and, lastly, that the

(») .ijello V. Woraleii [1898] 1

Ch. 274, f.T L. .). C'h. 172. In sucli

a case a collateral misrepresenta-

tion by the vendor in advcrtisiiifr

liLs goodj may bo actionable in

respect of any damage sj)eL"ilically

pi-odmcd by the mLsrcjirecntatioii,

but such damajrc only: ih.

(4) TIio facts have to bo found

by the jury (provided that there

is some evidence: Braihlutio v.

V'aterlow and Sons [1915] 3 K. B.

527, C A.), but tho inference that

on those fai-ts there was or was not

reasonable and probable cause is

not for the jury but for the Court:

Cojc V. English, Soottiah ^- .liistr;'-

liaii Bank [1905] A. C. 1(J9; cp.

tho autliorities on false inipriojri-

ment, pp. 233, 23-t, above. lJ^:i-

sonablo and probable cause iii"-ins

cause reasonably apparent tn and

relied on by the prose;'utor at tho

time: Turner v. Ambler (1817) 10

(i. B. 252, 16 L. J. Q. B. 15S, 74

R. K. 278. The plaintiff may not

interrogate the defendant as to tin'

information on which ho aitcd:

MaasK V. (las Light if Cokr Cn.

[1911] 2 K. ii. 543, 80 L. J. K. P..

1313, C. A.
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procoodings of wliifli lie oomplniiis wciv initiatid in a mali-

fiotis spirit, that is, from an indin'ct and improper motive,

and not in furtlicrauco of justict' "
ic). And the plain) ift's

case fails if his proof fails .it any one of tlicsc points. So
tliolaw has been dflinod by tin- Court of Ajipcal nnd aj.proved

In- tlu' Houso of Lords. It sc^'nis niMHlli-ss for tii,' j.nrjiosi-s

of ihis work to add illustrations fioni rarlicr untlioritii-.

It is no excuse for the defomlant thai In- instituted tiie

pivsocntion iindor the order of a Court, if the Court Wius

moved by the def<>ndant's false evidence (thongli not at his

rcipiest) to p:ivo that order, and if the prooi^'(];':'> in the
prosecution involved the rejx^tition of the same falseliood.

For otherwise the ib-fendant would be allowed to take advan-
tage of his own fraud upon tiie Court which onIer<>d the

prosecution {d).

The prosecution nuist have been for an ollence of which
a conviction would carry reprobation impairing the party'd

fair fame. It is not enough that the proce(>din<rs wnv
pcnnl in form, as is the ease under many administnitivo

statutes [c).

As in the case of deceit, and for similar reasons, it has
been doubted wh<'ther an action for malicious prosecution

will lie against a corporation. It seems, on principle, that

f-uch an acti'^ii will lie if the wrongful act was done i)y a
scr'.ant of the coii)oration in the cour>e of his em|ilovmiMit

2

(<] Biiwcii I,. I., Aliinih V.

v. /;. /,-. Co. (1HS3) u (I li.

IHi. 440, 45,5, 52 L. J. Q. H. 623:
the (lei isioii of thr Court of Api)eal
WIS affirmed iii H. I,. (|SH(i> ]]

App. Ca. 247, 55 L. J. Q. R. 457.
A plaintiff who, being indicte<l on
tlm i)rose.iition pomplainod of, h:is

Ih"! n found not guiltv on a defeft
'ii tiiu liidictiiieiit (not now a j,ri>-

I'.il'lo event) is siifflrientlv inno, 1,,

I'lir this ipui'pii^c: ll':,-!.-,

tiKi.ii (ITil! I 4 T. 1{. 247,

374.

(t/l Fitzjiihii \. Mrrkhi,

Cli. IS(il) 9 C. li, N. ,S,

I.. .1. <•. i". 2.)7, 127 |{.

('.',.vv. liliickliiirii and W

Is. H.

I'. A.

intffn V, Hoih- II
I

lUlii. HI 1.. .1. K.

V. />•»-

2 U. It.

50,), 30

l{. 74G

lU'lltlllMIl

i91.)] I

It. tiSH.
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w*^

and iji tlu' coinpanys supposixi interest, and it has boon so

hold (/). Notwithstanding dicta to the contrary (7. it

wfnis now practically ccrtnin that tlic action lies (h).

The reasons I'or the <'Xccptional requiroraent of proof df

actnal bad Inith in suits for malicious prosecution have ho<n

much discussi'd. It has been suggested by very liiirh

autliority that the wrong is analogous to the abuse ef

priviloge<l occasions in tho law oF defamation.

" Thf person against whom procc<'dings have been initiutwl

without reasonable and probable caus<; is prima inc'u:

wrongod. It might well have Ix'cn held that an ml ion

always lay for thus putting the law in motion. But 1

apprehend that the person taking proceedings was saved from

liability if he acted in good faith, because it was tliou^jln

that men might otherwise be too much deterred from en fun -

ing the law. and that this would be disadvantageous to

the public "
{i).

" In my opinion the somewhat anomalous action for mali-

cious prosi'cution is based on the same principle " [as liability

for defamation on a privileged occasion'. " From motives of

public policy the law gives protection to persons proswutin^',

even where there is no reasonable or probable cause for tho

])rosecution. But if the pei-son abuses his privilegi' for tlio

indulgence of his personal spite lie lo.ses the protection, and

(/) EtIwardK v. Midlatid It. Co.

O880) 6 Q. li. D. 287, 50 L. J.

Q. 15 iSl, Fry .1. ; Cnnifonl v.

r>irito>i linnk [1899 1 1 Q. 1!. 39'J,

(J8 L J. Q. U. HMi, Darlinj;,!.

{g) Sec llio judffmeiit in I'.il.

wniilx V. MnUiind R. Co , ia-il note;

per l-ord BramwoU, 11 App. Ca.

at i>.
lao, liiit this was oxtiM-jiuli-

ciul, SCO per Lord Fitzgerald, i/i. at

J). 214, I/ord Sclborne at p. 25().

(A) Cornfora v. Carlton lUuii:

[I'JOOJ 1 Q. B. 22, 08 L. J. Q. ii.

1020, where an objection on thi-^

c;round was abandoned by oouii-cl

in C. A.; and see opinion of tho

.Judicial Committ«e, Cilizens' /./'''

.i.':>icf. Co. V. lirown [191)4] A. ('.

423, and p. 60, above.

(t) I'tT I^rd llerschdl, .(//»"

V. Flood [189HJ A. C. 1, IJo, tW

[.. ,1. (J 15. 119, 18,5.

:v*t ..,_,^
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is liable to an action, not for the niidice but for the mnmg
done in subject iiiir anotluT to tin- annoyanoe, rxponso. and
possible loss of reputation of a <ans,-k-ss prosecution •

(/.•).

These suggestions, f bough they must carry great weight,
and, it is submitted, ar.. correct in principle, are not jmsi-
tively binding, and it lias been objected by a 1. arried writer
that "there is no judicial authority which uiU justifv the
proposition that tin. institution of h.gal proceedings has ever
been presumed to be an actionabl.. wrong, however vexatious
they may be "'

,/). It is certainly open to doubt whether
the rational justilication o^ the law propounded bv Lord
Herschelland Lord Davey had in lact ocr'arred in a distinct
fiirm to any of tlieir j)redecessors.

Generally speaking, it is not an actionable wrong to
institute civil proceedings without reasonable and probSible
€aus<^ even if malice be proved. For in contemplation of
law the defendant who is unreasonably sued is suliicienUy
indemnilicHl by a judgment in his favour which gives him
his costs against the plaintiff (,«). Anc special damage
be'yond the expense to which he ha.s been put cannot w.'^Il

be so conne(..tcd with the suit as r. natural and probabh.
consequence that the unrighteous plaintilf. on the ordinary
principles of liability for indir.v.t conscfpiences, will be
answerable for them («). ' In the pnsent day, and accord-

''.) Per Ix)rd Davpv
|
18!)S1

A. ('. at p. 172, G7 L. .1. q. I!.

at ]>. 209.

(/) The late Mr. \V. F. Craios in

8 y.ncyl. Ijiws of Kng. (2nd <(!.)

">17. I confess to some diffieulty

111 Mn<!erstu!idin{,' exactly liow much
Mr. Craics intended to ditfor with
'•"111 llcrschell; and see ronin,
^^iroct, I.(;ral r.ial)ility, i. ,327.

("0 Jt is common knowledge that
the ensts allowed in an action are

hardly ever a real indemnity. The
tnic reiu-iun is that liti^'a^ion mast
end somev-here. If \. may sue It.

for luiiiirinH a vcxaiioiis action,
then if A. fails t/> iR-rsiiade the
t'ourt that H.'s oriu'iiial snit wn.s
vcxatimi-, H. may a-ain sue .\. for
iniujrin- this hitter action, and .so

"if infinitum.

Ut) See the f>,l| exp-nitloii in
the Court of .\|)p,>al in </i«ul: mil
!nld Mining Co. v. i:,jre (18S3)

2
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ing t« our pivseut law. tlio brinpini? af an ordinary ai-tioii.

however maliLiously, and l.owovor great the want of rca.M.i;-

abh'and prohahU^ cause, will not support a 8ubse(,u.'nt artinri

for nialieious proswution '" (o).

But there arc proox?edings which, though eivil. arc in.i

o'-'^inary actions, and fall within the reason of the law whioh

allows an action to lie for the malicious prosecution of a

criminal charge. That reason is that prosecution on a

charge, "involving either scandal to reputation, or th(^ po-^-

sible^loss of liberty to the p<>rson,'" (p). necessarily and

manifestly imports damage. Now the commencoincnt of

proceedings in bankruptcy against a trader, or the analogous

process of a petition to wiud up a company, is in itsidf n

blow struck at the credit of the person or company whose

affairs are thus brought in question. Therefore such a pro-

ceeding, if instituted without reasonable and probable cause

and with malice, is ar. actionable wrong {q). Other similar

exceptional cases wore possible so long as tlnu'e were forms

of civil process commencing with personal attachment; but

such procedure has not now any place in our systom; and the

rule that in an ordinary way a fresh action does not lie for

Buin'' a civil action without cause Iras been settled and

a?!:^

11 Q I). Oiv. 674, .V2 L. .T. Q. B.

448, fspo.iallv tin' jiidirment of

lioweii, \'- J-

(o) ISowcii L. J., 11 Q. n. Diy.

at p. r.90. The i)]iinions of .\inori-

can Courts are mu'li divided.

(/)) 11 Q. H. I'iv- G«l-

(r,) Q„„rl: HHI <!nld Miin.d Co.

V. /.''/;•' (18M:i) noief)'). The eon-

trarv »i>ii.ions oxpres-x-d in Inlni-

«», 'v. Ewcrso,, (1871) L. K- ti 1'-x.

329 II) 1'- ^<- l'-^- '-"*• *'*'' '"'f*''""

once ti> pro['eediiit,'s under the

bankruptcy A.t ..f iHiiit, are dis-

approved: under the "Id hank-

ruptey law it was well sctth^d that

an action might 1)0 hrnu'.'ht for

malicious proceedings. .V> tu i!<-ii;-

ing execution for the full amount

of a judgment partly satistied, If

Mrilina v. Grove (1847) 10 Q. B

\T1, 74 K. U. 243. Where a jmli;-

mont is wlioUy satisfied, a writ nf

exciutiun purporting ti) he i^.^iicii

under it i.-* void, and e.^ecutimi is a

trcisipa-is irrespective of the \'\Am-

tiff's knowlcd^'C or motives. tiMc.i.'h

without ma'icc it is not a <:i'isc of

action in case, wliidi explains rlio

vld authorit^p^t r/h^n'd v. r,-,,.,;.-

/ry [1910] -2 K. H. 244, 79 I.. I

K. 1!. 63.1, C. \.
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accepted for a much longer time {r). In con iion law juris-

dictions where a suit can be eommeuccd by arrest of the
defendant or attaehuient of his prop<«rty, the old authorities

and distinctions may still be material (s). The principles

are the same as in actions for malicious prosecution,

mutatis mutandis : thus an action for maliciously procuring
tlie plaintiff to be adjudicated a bankrupt will not lie unless

and until the adjudication has been set aside (/).

It seems that an action will lie for bringing and prose-

cuting an action in the name of a third person maliciously

(which must mean from ill-will to the defendant in tho

action, and without an honest belief that the proceedings are

or will be authorized by the nominal plaintiff), and without
reasonable and probable cause, whereby the party against

whom that action is brought sustains damage; but certainly

such an action does not lie without actual damage (u).

The explanation of malice as " improper and indirect

motive" appears to have been introduced by the judges
of the King's Bench in the early Victorian time. But
"motive" is perhaps not a much clearer term. "A wish
to injure the party rather than to vindicate th(^ law " would
be more intelligible {x).

I

(r) SnrVe or S'wiU v. RoUertu
(IfiflS) 1 Ld. Haym. 374, 379; 12

Mod. 208, 210, and ,ilso in 5 Mod.,
Salkeld, and Carthew.

v«) .\!< to Kritisli India, see Ra}
Chiiiidri- Roij V. Shama Soonriari

Drhi, 1. L. R. 4 Cal. 533.

'0 Metropolitan Bank v. Poolry espocially at p. 37
(nr-) iO .\p|>. Ca 210. 54 L. J.

Q. B. 449.

(k) Cotlc'll V. ./(-»r,N (ISolj 11

C. IJ. 713. 21 L. J. C. V. 2, 8.7

I{. ]{. 754. Why u it not u form
of maintenance?

(.1-) Stephen (Sir Horb«rt) oo
ilftliciou.s Prosecution 36—39, see

P—T. 21
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•??*

W .-ConsfHrdrij ; Pii)0>irruttut of Wrongs.

Tlio niodirn action for malicious prosocution lias tak<ii

tbo place of tho old writ of pon.spirney and the action (ii

the cusc groiinilod tlwrcoii (7), out of which it srciii.- to

have devdopod. It was long doubtful wlicthcr coii>|)ir;ii \

is known to the law as a substantive wrong, or in oth'

r

words wlu'thcr tw o or more pt-rsoiis can over be joint wrong-

doer.-?, and liable to an action as such, by doing in execution

of a previous agreement something it would not hf ben

unlawful for them to do without such agreement. Tin re

is now a distinct decision in the ncgati\e (.:), open indi'od

to discussion in the Court of Appeal. But it was alreadv

settltxi for practical purposes that the conspiracy or " con-

federation " is only matter of inducement or evidence ^'i

"As a rule it is the damage wrongfully done, and not th.

conspiracy, that is the gist of actions on the case for con-

epiracy " (6). " In all such cases it will be found that there

existed either an ultimate objcHJt of malice or wrong. 1 r

wrong ul means of execution involving elements of injiuy

to the public, or at k\ist negativing the pursuit of n lawfnl

object " (c). Either till urongful acts by which the plaintiti

has suffered were ucii as one person could not commit

(y) F. X. B. 114 D. j-v-/.

(-) Ilultleij V. Simmons [1898]

1 (J. T5. 181, 67 L. J. Q. B. 213,

following- Kenrneif v. I.hnid CI 890)

20 L. R. Ir. 268. Biif It Ims l.o<>ii

observed by very lii)?h authority

that •' It Im difficult to draw any

satisfactory conclusion from this

cane, as the most material fai ts nre

not stated '": Lord Lindley in

Quill,,. V. I.eothein [1901J A. C.

495, 540.

(a) Mugiil Sftfiiinf/iip ('oniji'iiii/

V. M<a,t9or [1892] A. C. 25, 61

L. J. Q. B. 2S,5.

{h) Jiowen I,. J. in S. ('. :!i

V. A. (18S9) 23 Q. H. Div. :it

p. ()16. (']) ^la'ile J.'s inter-

locutory question in Co'.'.er^'l \,

JoiifK, note (/() above, 11 ('- I!. :it

p. 723, 87 H. \\. at p. 7ii.': • !-.

there an instance of ;'n :i ti. i

afjainst two or more for it . ,:i.

spiracy to do, and doinjj, ;i tliiiiL'

which would not be actidiiabic if

done by one'r
"

Cf) Lord Field [1892] A. <
. .,r

p. 52.
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alone (rf). say a r,ot, ,.r wro„j.r..l intontion, if inatorial. was
provtxl, and damagr. np^ravah-d, l.y ^sl.o^vin- fl.at lluv w.ro
done „ oxocution of a ..on...rtod d.«ig„. fn tho sin-„lar
oas..of ^V.</orv v. Duke of Jir,nmvkl< (>) tho a.tion was in
.'lh<ct for luss.ng tlu- piaintifl' off ll.o stai,.. of a thoatro
in pursuan.v of a nialicious conspiracv hrtwoou tho d.>-
fendants. Thn (.V,urt w.io of opinion timt in point of law
th.' conspiracy ..Quld l„, material oidv as ovidcno of
malice (/) but that in point of fact there was no other suoh
evidence, and therefore the jnry were rightiv directed that
without iH-oof of it tlu> plaintiff's ease must fail.

It may he true in point of law, that, on the declarati.,n
as framed, one defendant might be ..onvieted thougli the
other were acjuitted: hut whether, as a matter of fact the
plaintiff could entitle himself to a verdict against one alone
IS a very different question, ft is to he lK.rne in miiul thai

(d) '• There iir" some forms of
iiijurv whirh cnii only he effcetod
liy the conihiiiat (Ml of inaiiy

Jpersonpl: " Lord Hnnnen fI892]
A. C. at p. 60.

if) (i JIaii. i; Gr. 205, 9,53, t>;

It. n. 7J9, 897 (ly.U). ThedplVn-
(laiits justUioJ in a plea whioh has
tho merit of being amusing, lieing
a plea in justification, it admitted
a cause of action; it was held had
b*(iiuso it avoided part only, and
iielilier confessed nor avoided the
lost. Therefor© the i.iiestioi;

wlicther consi>irai'y is of itself a
'ivil oauao of action was not raised
for decision.

(M Since .Wei^ V. /food fl89S]
•\- (' 1, 07 L. J. Q. ]j. ii9_ the
su,.|.(isitii)n of malic.' l)eing tho -rist
'it the action cannot be accepted.
'f liis.sing an actor off the stage is

"01 a. tional.le of itself the addition

21(5)

ot malice will not make it so.

This puin. is not atfected hy Q„h,u
\. l.cnthom

I
19(11] .V. V. 49.5, 70

I...]. ]'. r. 7»i. It will he observed
that the conspira-y charcred by the
ile;!araii;)n in(liide;l the purpose of
makinir a riot, which would he a
criminal offence. Thi.s is r . . .^

out by the late .Mr \. (o!-..,,^

'^•('•, V ith the com .ri," .

..f

f.ord Dune.-lin, the late Sir Uodtrey
i.ushingtoM. and Mr. Sidney Webli,
ill a very able mcmorandui.. au-
'n'.xod to the report of the T;.,,:.,

iJiNpiues Conimission, 190fi. ', p
I- Q. R. x.>wii. 117. r am happy «,

find my view both of Oregon/ v.
Il"h-p ni Unitmv-irk and of the
froncral .(uraiian confirmed by this
weighty opii.ion as well ns by the
•til rum of Fitzgil,b„i, 1,. J. [jyoiji

' 1- H at p. 109.

I
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the lift of hissing in a public tii(-!itn> is. primo fnrir, ;,

lawful act; and oven if it ^liotiid be oonc<nlrd tl-at sii, li ,ui

act, though don" without .one it witli otiicis. if dono fn)ni i

malicious motive. mi},'ht Imnish a prouml of action. >;

it would he very dilHialt to infer such a motive from tli.

insulated acts of one person unconnected with otheis

Whether, ou the fact> capable of proof , f^uch a cas-e of nialio'

could be made out against one of tli<' defendnnts. as, apart

f.om any uinl.ination between tiio two. would warrant tli.

expectation of a vi r.lift against the one alone, was for tlm

consideration of the plaintiff's counsel: and. when he thou«ht

propel to rest his ca>e wholly on proof ut eonspiracv. wv

think the .judge was well warranted in trrating the m^'

as one in which, unless the conspiracy were establisiied, tli. i.

was no ground for sayinir that the plaintill was entitled to

a verdict; and it would have been uJifuir towards tiie d<

fendants to submit it to the iury as a rase against .iie of tli.

defendants to the exclusion uf the oth.T, when the iteiition

of their counsel had.ue\<'r l>een eaUed to tliat vnw of tii.

case, nor had any opportunity been?] given them to udveri

to or to answer it. The ca^a proved was, in fact, a c^ise of

conspiracy, or it was no case at all on which th<- jury could

properly fmd a verdict for the plaintiff "
(.7).

Soon after this case was dealt with by th<' ('our! ot

Common Pleas in England, the Supreme Court of N. «

York ;
'

it down (not without examination of the rarlier

authorities) that conspiracy is not in itself a cause of action;

and there must be not only damage in fact, but legal daiiiai.'.)

which would give a ground of action against a defendant >ue.l

alone [h).

'l^-<

(g) Per ' • ..man J., C Man. k fcndanw: 1 Car. k Ki.-. i4. 70

Or. at p. 9Sa, (>i R. K. at p. 901. Ti. fc. 7C7.

Ultima^ily th* caiw went to trial lA) Ihilchins v. Hutrhinx (Sup

and thero'wa. a v.Tdict for the do- Ct. N. Y., 184.5) 7 Hill, m-

I
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In 1881» fill' ijii. >tiou WiiH raimtl in n curious ami inipoitant

ausi- in tliis (ountry. Tlic material t'aots may iMrh.ips h.'

fairly s<ummari/(il, for tin- present iiurposc, as follows: A.,

B. anil V. wi're the only jiorsouf* engaged in a wrt.iin fori ign

tnide. anil desired to keep the trade in their own hands. (^.

threatenetl. and in fact commenced, to compete with them.

A., B. ami C thereupon agreed to olfer specially favourable

termn to all customers who would agree to deal with theiu-

"clvesto the exclusion of (^. and all oti,( r compel it ors outside

the combination. This action had the ellect of driving (^.

out of the market in quostiou, as it was intended to do. It

was held by the majority of the Court of Appeal, and unani-

mously by the House of Lords, that A., 15. and ('. had done
iiotiiing which would have been unlawful if done by a single

trader in his owti sole interest, and that their action did not

become unlawful by reason of iK'ing undertaken in concert

by several persons for a common interest . The agreement

was in restraint of trade, and could not have been enforced

by any of the parties if the others hw 1 refused to execute it,

but that did not make it punishable or wrongful (j).

It is suggested, however, that an agrwment of tliis kind

might in some cases be held to amount to an ii)dict;i,blo

conspiracy on the ground of obvious and excessive public

inconvenience (fc). It seems doubtful whether ellect could

Wi.'(low 1,. C. 2(l7. Wiirmoro i.

:i('
' '!i(ti()ii for ('(iiHjiiriiifr to in-

duce a to-itntor In- fiuiululcnt iiii^^-

rfpre^-tciitations to rPM)Ivi' ii dcvi^i;

t" the plaintiff). Sci' .Mr. Jti^p-

liiH > iiiito tlicrrijii. T(i tlic suini''

flliit i-^ liiniiieil V. l.linitl ISidli

•i<> L. I{ Ir. -JKiS.

'•i Mu[i'i/ Slfvi,i's/,ip ('oiiiiiililil

> MKheiio, (IHHif) 23 li. U. Div.
oyx. -JS !.. .1. II |{ 4<>.i (./(... Lord
IMic . .\i. K.;; in 11. I,.

1 ISO.'
I

A ' 25, 111 I,. ,1. y. It. 295.

I' I'i lOslii'i wa.s apiiarinth; jirc-

pareil to hold that wlien.vcr .V.

and |{. make an agroeaiunt wliidi,

a-i lielwft'n tlifni*>lvps, is void an

in re-traint of trade, and ('. sntfiTs

dannitfo a." a jiroxiuiat-o oon.s<'-

<|U<'nc(', A. and It. are wronj;d(i<T.>)

a-iaijainst C. Tlii-; i>! clearly nci,'a-

tivc i liy tlif drrision of tlic llrrii-t«>

of l>onl-i, sec the opiniinis of Lord

llalshnrv L «'., Lord Watgi

i.u:i: i'rainwi ii, ai;;i i.ord li.lJihi .

(k) liowen L. .1., 23 Q. U. iJiv.

at p. 618.

3
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c:

be given to tliits siiggehtiou consistently with the moJiiit

authoritieF.

It would seem to follow that it i-innot be an actioaulrl.-

consj)iracy lor two or more j)ei'son.s, by lawful means, ti.

ind'ioi! anothei' or others to do what tliey are by law f.;-e \i^

do or to abstain from doing wiiat they are not bouna 1)\

law to do: and this opinion has be'^n disuactly express. J

in the Court of Apjieal in Ireland {> ^ The House of Lord-

has deeided that persuading or indueing a man, without

unlawful means, to do something he has a right to do.

though to the prejudiee of a third jjerson. gives that person

no right of action, whatever the persuader's motives mji\

have been (w).

Dn the other hand, there are many things whicii cannot,

in the ordinary course of affairs, produce any measurable

damage if done by one person alone, and therefore, when

so done, will not support any action in which actual daniairc

has to be proved. "But numbers," as Lord Lindley says (h .

" may annoy and coerce where one may not. Annoyanci^

and coercion by many may be so intolerable as to becomr-

actionable, and produce a result which one alone could not

produce; "' and this is consistent with the rule that " inten-

tional damage which arises from the mere exercise of thi-

rights of many is not .... actionable by our law as now

settled." Not that there is any saving virtue in individual

(l) FitzGibboii L. J., Siveeucy v.

roole [1906] 1 I. R. 51, 109.

(m) Alle,! V. I'loofl [1898] A. C.

1,67 L. J. Q. B. 119; cp. Rice v.

Alhei^ (1895; 164 Mase. 88 (lidd-

ing that word-i spoken by A. to B.,

in order to induce B. to do some-

thing to Z.'s prejudice which B.

has a right to do, can give a right

of action to Z. against A. only so

far OS they may amount to defama-
tion, or, it i3 {.reeumed, slander

of title) ; Vegelahn v. Giintner

(1896) 167 Mass. 92, where th(.

dissenting' judgment of Holmes .1.

(now of the Supremo Court, U. S.)

deserves much consideration. '' Tlir

doctrine generally lias been ac-

cepted that free comi>etitiuii is

worth more to society than it

cosia "; p. iO(i.

(n) Qtiinn v. Lccithem [1901]

A. C. 495, 538, 539.
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action, but that "a number of actions tiid things not in
themselves actionable or unlawiul i^ ilouc >f|,urately vvitliout

Lousinrac}- may, with eonspiiauy. b.com,. dangerous and
alarming" (o;. If it is meant tli.ii any sucli act* are
pcsitively lawful when done l)y ouv person alone, and not
merely iusignilicant, it is submitted that no authority ain
bo produced for this; and the opinion of Konier L. J. against
it (p) has now been followed m a considered judgment by
-McCardio J. (<?,,. If it is meant that many unlawful and
actionable things, nuisance for example, are made up of
elements not separately wrongful, it is undoubtedly true.

Xay more, the wrongfc! character oL a trespass to land is

determined by nothing in the act or intention itself, but by
the external circumstance that the land does not belong to

the trespasser. Accordingly " a single person, or a body
of persons, will commit an actionable wrong if he or they
inliict actual pecuniary damage upon another by the inten-

tional employment of unlawful means to injure that person s

business, even though the unlawful means may not com-
prise any speciiiu act which is per se actionable '; and on
this principle a professional association was held liable to

practitioners whom it had attempted, for infraction of its

rules, to drive out of the profession by forbidding its mem-
bers to recognize them. The rules in question were also

held bad for restraint of trade, but this does not seem essen-

tial to the decision (r). If the criterion, however, were the
mere presence or absence of concerted action, it would bo
Jiflicult to say why there is not an aetionabie wrong if a

io) Lord Brampton ib. "*
socir.fion

1 1919] 1 K. U. 244.
p. 530; cp. per I/jrd ilacnagli*^ . 'a- ^piracy is not the giit of the
atl'--510. matter," p." 255.

p) nblau V. Xa'intml La- tr> Pratt v. Britkh Mg'liml Aa-
hOHi-ers- I ,lion

| 1903J 2 K. B. 600, ^ociation [1919] 1 K. B. 244. 2ti0,

619, 72 L. J. K. B. 907. 88 L. J. K. B. 628, where thJ
(q) Pratt v. British Mrdical As- authorities are carefully reviewed.
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number of custoiiioi>, tor tlu' uNowcd purpose of puttiiio-

pressure on a trader, eombiiie not to buy from him unless li..

satieties them in some mamier unoonmx^ted with the iiii-iit.^

of liis goods; but I^ord Lindk'V iigre<'s with the Courts i.f

Scotland that, if that in all, the customers are within tli>u

rights- (.sj. Xor does the withdrawal of voluntary subscn|]-

ti(i:is which furnish a man's means of livelihood i)ccoinf

wrongful because it is done in eoneert and for the (wpress

purpose of making his olhee untenablo {tj. What is the

supposi-d intermediate region in which one man may do

with impunity what two or three may not? It must be

rather small. A joint or composite wrong may involve a

conspiracy; but, as wc have just pointed out, it need not.

The present writer confes.ses to gri-t difliculty in under-

standing why, in Quinn v. Lcnthem, before the House of

Lords, where the dicta now under consideration occur, it

was neces.iary to say so much about conspiracy; for the

cause of action wa.s, in effect, ruining the plaintiff's busine.ss

by coercing his customers not to deal with him, which is

well within a line of old authorities {u)\ and on general

principle, as Lord Halsbury said, " if upon these facts so

found the plaintiff could have no remedy against those wlio

had thus injured him, it could hardly be said that our juris-

pKudence was that of a civilized community ' (x). Tlu' faet

(s) [1901] A. C. at p. 539;

ScotHs/i Cu-op. Sociotij V. O'liiaijou-

Fleshern' .Usocintin}) (189S) 3.5 Sc.

I.. U. Mb.
(I) Kenniei/ v. f.loytl, note (li),

p. 325, above. That dcoisioii wa."

admitted to be correct in Snee<te;i

V. t'Gote |19lHiJ 1 1. K. 5!, the

Court of Appeal being; divided only

on the ittcUs of li»c vii«0 ijtioit:

tham.

( )/) (jdrrfi V. Tnij'or, ('rij. .'a,".

5<j7; SCO note on .p. "230, abovr.

and eomp: "<e observationi; of

McCardii .i. .^.-ferrod to in note (</,.,

above. Tiio same judgment rightly

treats malice as irrelevant to tin-

cause of action. The absence of

direct threats of violenoe is

material only on the question of

cojuniou-imv pleading a» ix^tw.>rn

trespass and case.

(.X) [1901] A. C. at p. 50«.

1 ^^T'SSL
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is that proof of iutiuiiclatiou and iiiilawfiil {naitici^s is often

difiicult, and a gootl niiuiy plaintills would like to 1k' roliovod

of the burden. And perhaps the same reason may to some

ixtent ao<'ouut tor the perph^xing talk about inaliej^ which

runs through all these cases. It is much easi-r to jiersuudo

a jury to tind that there has beon a " malicious conspiracy
"

than to prove what really happened, and persuade the Court

that it amounts to a good cause of action. AUm v. Flood

shows that a finding of malice v.ill not supply the want of a

vau6»e of action: Qiiinn v. Leathern does not, it is submitted,

show that a tindini; of conspiracy will. How some of the

dicta in thv last-named ea^u are to be reconciled with the

reasoning of the MoijiiJ StemnMp Co. s Cusp [ij) the House

of Lords itself may have to tuU us some day {:).

It is submitted that the discussion would he materially

simplified if it were understood that all damage wilfully

done to one's neighbour is actionable unless it can he justilied

or excused. Conspiracy would then appear as matter of

aggravation, or as emibling pei-sons acting together to inflict

damage which merely individual action could not have

inflicted; and instead of asking whether malice was part

of a cause of action, we should ask in what eases good inten-

tions, or reasomible and probable cause, are a justification

or a step towards justification. Some learned persons think

the suggested principle dangerously wide; but the Common
Law has already succeeded in defining many grounds of

justification and excuse, and is -urely competent to define

otliers as new facts bring them into prominenci\ I am by

no means satisfied, liowevor, that the recognized exceptions

:5

(y) P. 325, above. Zealaiul (Salmond on Tort«, 4tli ed.

i:; I am fiappy to observe tliat 19H)) are in .iubstantial Ui^rofinuiit

my lourned friends Mr. M. M. with me .-k) far. Vhe same opinion
Bigeiuw (The Law of Torts, ijnd appears to be generally held in
[Kng.j al., Cambridge, 1903) and
the Solicitor-General for New

America. Prof. Utirdick, J.aw of

Torts, 287, incline!! to the contrary.

mes^^" '^^^^^i^^^ky^^''i^^^f^'^i^iiM^-^
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of trade competition aiul the right to ilcul with whom .,i,

likes will not £'o most of the way. Therr is a class ,,,|

cases wc still have to consider—that of procuring a breach oi

contractor ol.il/ legal right to the injury of a party ontill .1

to the benefit of it— where the exceptions an; not yet .uj,

.

quatcly defined; but we shall get no better delinitiou of th. i„

by refusing to consider the right of action as a species coiuiiii:

under a more comprehensive class.

There is a tendency in judicial diota on these (,uesii,,i,.

to qualify general statements b^- the use of such won!.- ;,>

" wrongfully " or " unlawfully," which no doubt make \h-

statements unimpeachable in terms, but prevent them Irom
being very instructive. We do not need the House of F,(,r,l.

to tell us that whoever unlawfully interferes with his M.'i<:li-

bour commits an unjawiul act; we desire to have it nmd.

clear what kind of conduct is unlawful and what is not.

The Trade Disputes Act, 1906, s. 1 (a), has added th.'

following paragraph after sect. 3 of the Conspiracy iiii,|

Protection of Property Act, 187o:-" An act done in [uii-

suanco of an agreement or combination by two or niuiv

persons shall, if dr.io in contemplation or furtherance of u

trade dispute, not be actionable unh-ss the act, if done willioiit

any such agreement or combination, would be actionaliL

(a) 6 Ed. 7, c. 47, " Trade dis-

pute" means any dispute between
employers and workratn, or be-

tween workmen and workmen,
which is connected with tlio em-
ployment or non-employment, or

the terms of the employment, or

witli the conditions of labour, of

any person. " Workmen '' moans
all persons employed in trade or
indu.*try, whether or not in the

en^plriyment of the employer witli

whom a trade dispute arises:

sect. 5 (^i). See the whole Aci

in Appendi.\. ,io dispute inusti

bo between emp.oyers and work-

men or l>«twpen workmen snd

workmen, and must have to do wUli

terms of employment or conditioin

of labour: T'alfititic v. Jfn'r

[1919] 2 Ch. 1. ., 88 L. J. Ch.

3'J6, but on some of the rea-:iiiiinir

there iee Peterson J.'s ciitiiis)ii

in lIod(/''s V. JFebb [1920] 2 CI:

70. The mere fact of trade uuinn

officitds taking part will not i::al.L-

it a trade dispute: Larkin v. Lumj

1 1915 J A. C. 814, 84 L. J. P. C. 2U1.

y^.wmmmmi'imi^



PROCUKIN^J UKEACII Oif CONTRACT, ;wi

Tliis enactment resolves the doubt as to all cases within ita

ti rnis. If tlie view maiutaiuod above be corrett. it is only a

l-artial affiimanco of the common law.

Some special eases of iutt^rforeiico witli others' riMit'^

I a settled footing. Aii action lies for procurinjr a p
are

r>oii

under contract with the plaiiitift' to break his contract (/>;.

The earlier decisions were not unanimous, and there wa?.

f.'-ieat doubt as to the reasons on which they were founded and
tlir extent of their application, thougli they were authorita-

livc here and generally accepted in the United StaU-s (r .

Then observations of very great weight in the House of

Lords discredited the opinion, which had b«'en current, that

tlie gist of the action was malice iu the sense of personal

ill-will, or intent to injure the plaintiff rather than b-neht

the defendant or the other contracting party; and for a

time it even seemed doubtful whether the decisions would
tinally be supported ((i). But now it is laid down by the

same authority that the cause of action exists, and that

only some of the reasons formerly given for it were miscon-

ceived. " I think," says Lord Macuaghten, " the decision
"

(in Lumleif v. Giji') "was right, not on the ground of

malicious intention, . . . but on the ground that a viola-

tion of a legal right committed knowingly (e) is a cause of

action, and that it is a vioktion of legal right to interfere

with contractual relations reeognized by law if there be no
sufficient justitication for the interference." Lord Lindley

(b) Lvmley v. Oyc (1853) 2 E.
4: a 216, 22 L. J. Q. B. 463, 95
R. R. 501; Boweii v. Hall (1881) fi

Q B. Div. 333, 50 L. J. Q. B.
305; Glamorgan Coal Co. v. South
Wales Miners' Federation [1903]
2 K. B. 545, 73 L. J. K. B. 893,
C. A., in H. L. [1905J A. C. 239,

74 L. J. K. B. 525.

(c) Angle v. Chirtigo, Si. Paul,

4c. Ry. (1883) 151 U. 8. 1, 13.

(rf) Allen V. Flood [1898] A. C.

1, per Lord Wataon at p. 107,

Lord llerschell at pp. 121 sr/q..

Lord Macnaghten at pp. 153, 154,

per Lord iJavoy at p. 171.

(e) Stott V. Gamble [1916 J 2

K. B. 504, 85 L. J. K. B. 1750.

^ws?«i'^:'f^^i:ir5&;^5?Ku^.«*^t;*^^"^^
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c:
•«i« c

adds: "Tin' |iriiK'ij)lc imolvt-d . . . caiuiot bo conliut .1 {,,

iiKliicfiiH'iits to bri-iik coiitiacts of Mwico, nor indeod to i i-

ducements to hivak any rontrurts. Tlio principle wli !j

undorlics the d«'iision leuclios all wrongltil acts done int.n-

tionally to damage a particular iiuiividiial and acfiially

damaging liini "
(/}.

Accordingly no lindiMg of •inaliu." in the sen.-. •:

personal ill-will or any otiicr evil motive besides the intui-

tion of doing an act whidi violat.>s the plaintiff's kiioun

right, is necoswiry to complete the cause of action, nor is it

<lesir;ible to use tii«' word at all in such cjiscs {g). Still 1. s?

can the use of illegal means he justilied by jiny amount nf

good intentions {h).

liut it seems that there must he some exceptions in tli.

nature of privilege for disinterested advice honestly <.m\':i

on a proper occasion. It cannot be re^iisonubly maintain.!],

for exam[)le, that a parent or guardian may not ad\i> hi-

daughter or ward to break oil an improvident engagi in n*

to an unworthy suitor (i). In America it has long be

n

an accepted ^iew that the rule 'doe:, not apply to in' i-

ference by way of friendly advice honestly given, imr

is it in denial of the right ol" free ex, opinion /,

I- e'ft '/ 'a/iiorf/frti t.'tn' r.,

I
190,.- ^39, 250, 2.>,5.

(/') 11902] 2 K. J}, at p. r-V.K

jiev Collins, M. R. Somo cniuv-

f.oiis towards the end oi this jiidi;

n)ent can, with jfreat rc-ji.st.

hardly he reconciled with ilio-

(/) Quiiin V. T.enllipm [1901]

A. C. at pp. 510, 535. A later

attempt to exclude negative un-

dertakings from tlie scope of '' <on-

tractual relations " was overruled

by the Court of Appeal in National

PlnjHOyiitph Co. V. kilison-Iiell

Coiii-oht. Phnnoijraph Co. [1908] 1 already cited in tlie text fmui
C'li 33,>. see especially })er Ken- Quinnw Lmthem.
nedy I.. J. at p. Stiti; 77 L. J. (») Per Stirling L. J. 1 190;!

|
J

*-" ^18. K. B. 377; and see various (,i.<i-s

(g) Rend v. Triendhj Soc. ol put in Coleridge J.'s dissentiiiir

Operative UtoneimiMm [1902 J 2 judgment in ZHm/ey v. (/ye.

K. li. 732, 71 L. J. K. B. 994, (k) ICa/ker v. tVo;//;) (1871; lu7

•C. A.; South Wales Miners' .\Ia»s. oJ5. 5<)6.

'm^'^tm^i}}^'>i^



PROCUKIN<J UKKACH OF CONTUACl. '.Wi

ir iho sauic \ii'w lia.s latelv lH'<-n taken i M a ilcPision

with whifh till' Court of Appeal and tli-- Hohm' of I^onls

disigrocd, not liecauw^ they thoiijrht tli' law was otiiiiwisc,

hut because on the facts k'fore thitii tluv tiiouf^lit tlir aiivice

iriven was not disint('.\stf<l, and wiis found •<! on a niisconcep-

ti'jii of the rifjht.s involvtHl (7). What is said on the siihjeet in

till' House of Lords is very guanled. and animints to littln

more than that every justification Hllej»'(^l on rrr^unds of

this kind must bo dealt with on its particular merits [m).

On the other hand it is positively decided tin-' a desire,

which may bo in itself laudable, to compel a man to fidtil

Ins duties in some other matter is not a jiistilication for

iudiicing other people to break their contracts with him;

thus, in the particular ease, it is not a leg^itimate method

of collecting a member's debts to his trade union; and if

such things were done by the authority of the union, it

might. bc>fore the Trade Disputes Act of 1(»0(J. be liab; .a

damages in its quasi-corporate capacity (v). On the whole,

we stiil have to .say that the exwptions to this kind of

liability are imperfectly detincd. and that the disposition

of our Coui-ts is to b<> very (^iiutious in admitting them.

Another point of diflioulty in these ceases, once thought

formidable, is that the damage may W dtH>med too remote

to found the action upon. For if A. persuades B. to break

his contract with Z., the proximate cause of Z.'s damage,

in one sense, is not the conduct of A. but the voluntary act

or default of B. There was a time when Lord EUenborougli

(I) Glamorfjan Coal Co. v. Kouth (»i) Giblan v. National La-
H'oiet Minert' Federation [1903] 6oMr?r»' 6'»»"oh (1903 J 2 K. H. 600,

1 K. B. 118, 2 K. B. 545, 72 72 L. J. K. B. 907, C. A. \or
L. J. K. B. 893 [1905] A. C. 239, can suoli acta be jusfcified by
74 L. J. K. B. 525. way of reprifial.a for breach of
(m) [igc-i] A. C. at p 240, per a>me other eontravt: Smitlr.vi -j.

Lord James, at p. 254, per Lord yalional Astocn. of Operntii-e

Lindley. /•/c.«?ercr.«
f
1909 j 1 K. • 310,337,

341, 78 L. J. K. B. 259, C. A.

r*-»7?



334 WK<»N(;s OKyRAUD, mad faith. AM) OFTKKSSK.N.

«e

Itiid it down as a gon.T.il v\\\r of I i\v that a man in an«\\. i
•

ahlvonly for •' legal and natural r(.n-.f<|U.Mi(M / not for '

;,|,

ill«pal f()ns..<,ncnro." that is. a wrori-ful act of a tlm,|

jMTson Oy. lint this opinion is now dihapprovcd p
The tendency of our hitvr authorities is to measure resp.ii,-

Mhility for the eon.-v(,tien<vs of an aet hy that which app,m .|

or s|„,iihl liave appear.'d fo th.' actor as natural an<l j^roimhl.
,

and not to lay down fixed ruh's which may run counter to th.'

ohvious facts. Here the ( onsecpirnce is not only natural an.

I

jirohahli -if A.'s action ha.s any consccpience at all hui ,-

designed hy A.: it would, then'forc. he contrary to the f;,.t.

to hold that the interp.isition ot B.s \olumary ag-ency n<T ,-

pardy breaks the chain of proxinrate cause ami prohal.l

con?>c(juence. A proximate cause m ttl not he an iniinediai.

cause. It does not lie in a man's mouth to sjiy that th.

conH'quence which he doliherately plannfl and procured i^

too remotr for tlie law to treat as a eonsecpieneo (q). Tie

iniquity of such a defence- is ohvious in the grosser i-xampl s

of tlu- criminal law. Commanding, procuring, or inciting

to a murder cannot have any "'legal consequence, '

the art

of compliance or obedience being a crime; but no one has

suggested on this ground any doubt that the procurement i-

alaoa crime.

A further question, not yet fully disposed of, is how far it

may bo an actionable wrong to persuade or induce a thir.l

person to do something to the damage of the plaintiff, that

thing being such that there is no legal i-emedy against tlir

third person for doing it; for .'xample, where A. persuad-,-

o) rienrs V. Jl'Hrnrl-:, (18107) 8
I'^ii-t 1. 9 ]{. Z\. .3«t, nnd in 2
Sm L. C.

(>) Sep Liiiirh V. Kin;i!il (18til '

9 II. I.. C. .577: ClarJ; v. Chnmhen
(1878) 3 Q. B. D. 327, pp. 47—49,
alm\t;, and notw to J'lfiii, \.

U'itcocka in 2 Sra. L. C.

7) ' The intention to injiiri' fli.>

plaintif? nejfatives all cxpuscs and

disposps -r any question of rpn'i^'i^-

ncss of damage": Lord LiiK* v

[1901] A. C. at p. .537. Thi. ,1,.,.

not touch tho defenre of pxeii !;(•

(if common riglit.

^^yymgF'^np' /^SHE^nvasr



l'KOClJKIN(J INMIKIOirs ACTS, v.\r,

M. wlioFins no( imidc aii\ conlmit wifh '/,. ii<jt toiiiijldv /.,

, r jMisimdcs Z. not to wr rk fo'- M. Fitly y.ur^ ngo nliiio.-t

-Miy Knglisli lauvrr udiili' have said witlioiif lusitatidii

that IK) such aotioii li.-. ALdi- i)i.. end of tho niiufciitJi

niitiiry Miaiiy ICiiglish la\\\<'r.s flioiiirlit flio Iloiisr of Lords

had so <licid.'d in .\llni \. Flii»l r . Hnl tliat d.cisimi. it

riiiisf now l)c iiiidi rstiM)(|. \\ l>^ l>i(-.i(l on tlif liiidini: of t'a<t

that tliiTc was no tlncat, jxT-iiasion or iiidiictnunt at all,

liiit only a waniinir given by a person who iiad no control

over tho exont. Ohvi.jiisly th -re is a real distinetioii hetwi^en

tile threat: " I'nless yuii dismiss A. jiid f{.. I shall <-!ill

(lilt the I'est of the men." and the warninu:: ""
If yon do not

li-niiss A. and 15., the rest of the men will have work."

Wlicther in i particniar ca-se there is a tiireat or ,i warning

is a qnostion of faet (.«}.
' .\ jierson who, hy virtno of his

pcsition or inHuenco, has power to carry out his d<'sign
"

may be liable for preventing a man, by influence with pos-

jible employers, from obtaining <'mployment (/). In Mussa-

(husettc* it has been held that, where an employiM' Irad con-

tracted with a trade union to diselmrge any workman of

wlioni tho union disapproved, and tho union reipiired him
todisoiiargo the plaintiff, a non-union workman, and he did

so, tiie demand of the union was an actionabh' wrong against

the workman, and tho contract, being in e'fect for an un-

lawful monopoly, was no justification \jL). Tho (|uestion

may soin(>timos be put in this form: whether, as a matter of

faet, tho persuasion is of such weight tliat tl;9 resulting act

(' 38] A. ('. 1, 67 \j. J. tention to do in that event":
'^- ^ '9- lIoliniM J. 167 Ma.ss. at p. 107.

i»; Prcilt V. liriHih Jledi-al As- < r, Homer L. J. in (lihhin v.

iOfMttioa [1919] 1 K. B. 244, 261, Svlioind Lri/,oure:s' Vnio,, [191)3
|

H8 :.. J. K. fi. 628. '• What you 2 K. b. 600, 620, 72 L. .1. K. I{.

may do in a certain event you 907, C. A.
may [as a rule] threaten to do, (ii) lierrij v. Doiioraii (190.")>

liiat is, give v.'arning of your in- IsJ* MaJM. 363.

*7rjf:-^^''£L^z.K- 3KS¥?«T-.'|-<»fl»--..:-Si^



;i3H \V|{(»N(j,s OK KKAIJI), BAD FAIIH. AM) OPPUKSMf »N.

c:

is in stibstniu;.' tlif tift of the |K'isuiiil.r >y i. it piTliii|,~ n

is not safe to rorniuliiti' i-s.ii x) iniicli us liu^; ilioii^fli ii i-

notorious Mrut what is on »lir facr of it ninv jxTsnasioti riiiv

rouUy liuM' ixtr.i-lcg-al muk tions biliitid it which ((inv.rt it

intoaconiniantl irrfHistil)h' to a niiri of ordinary hrnincssatil

jirudenco; and if so. how does it ditlor from intiniidatn.ii'

J'or those who like it. indt^d, th(^r<' may still Ix' the nsoiiiv..

of Niiying that persuasion of tliis kind is actionahh- (,iil^

whi'n two or more persons toinhiiK in exercising it. Hut

it has already been snhmitted that this doctrine of niii-

spiraoy gives ri.se to more and worse dilfiiulties than it n -

moves. In any case, the-e (jneslioiis involve suhtle coiisid. i ,-

tions of a psyciiological kind which our ancestors thi.ii-lii

beyond the conipetenc.-" of courts or iit all events of I'lire -

and did not attempt to bring within the sphere of litigation.

and in dealing with sueli considi'rations u wide held is 1. fi

open to divergent views of (x-onojnic and .social policy, it

seems that if Z., by wilfully deceiving Q.. induces liini t,,

do an act injurious to A., this may give A. a cause of aeti..ii

again.st Z., at any rate if i}. wc ikl have committed a hn ;i. I,

of some duty towards .\. by doing the same act with kn^u-
ledge of tile real facts (y).

-•) Mr. Street, Foundatioin i>{

Legal Liability, i. 3,')3, 354, at-

tuolia* luiiili imiKirtunct' to this

test. Some judicial dii'ta sujrife-it

tliat there can be no liability in

any case for pcrsuadinjr or cvimi

ordering a man, in a rtyular

course, to do sonietliing within liis

lawful discretion r I cannot acoppt

this as a universal proposition.

(;/) Xationnl VinmiKjrfph Co. v.

Edioon-Bril Co. [1908] 1 Ch. 33ri,

77 L. J. Ch. 218, judgments of

Kennedy L. J., and {nemble) Lord

Vlverstone C. J. Uuolilcv I,. .1.

thought tlie facts amounttd \>< pro-

curing a breach of contract. Tl.rt

agreement* were between ni.miifa' -

turer>i and wholesale and r.iail

dealer;! in a common and iiicriM-iiiij

form; it may therefore be m.tvd,

though not strictly relevant licP'.

tliat ai, objection on the ground
of restraint of trade wa.s \n>-n

tioned in the Court below but not

NO.inusly argued, see
1 19()S 1 Cli.

at pp. 347, 3.56.

r^^fm'^'W^^i'j^^'Tam^M^mf̂ •^ar >. ci:? / '^-i^.
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i-KMcriMN"; iN.ii-Kiors \, i,.

IIM\ tlllll (.lit tn I.. til. l,,u tll:il. -IIKITlllv

ilklllL'̂. I" r>l|;l^l(>ll ,1111 I ,1,1-. ;nv ll .III I ni

ri^flit : Imt timt . w li n jn i^ii,i>|, Id
>( a til in I

ll|H.|| III
I I

I '>tlllII(>U

.iiii.i:.'!'

IH'I-OII, >l|c I iMIIIIIl." Ill llii

-iMil'i (ll ii im'iiimI aiiil I'ldiiili

I'.
i-iiMilcr is IimIiIi' t

iLiiiLiu-i'd if ill' liiiv ritlii I iiM'ii iiiii

mti iiijiil liv till jH'i-

(lin«ri||l,.||l >( li I- :ii t. ti

(> illl .1. iiiiii III til, It 111' li I' |li INOIl

iliu iill iiniiii-

tllliiil^itlijll , . Iii'ti

"IK ll lis Hi-

ll r (i|ii|i (ir (||-j;i||' "(I il» |H IMIMNKIII . (ill, It,

.ir K.miption. or |.i().iii-i| „ nimiiiaih |iimi>l,.,l,i,. ,„ f,-,Hi-

''"I"" "t; """I tlli't ll" is -.iIm) lial,!,.. •
;.; ,,,|,|.,,| ,,,

'^"! '''- '" '"• MiltlllV (>r |.li\i||.;r,,, ,-,
, ,,,, ,„.,„„,,.,i

'^ '^ '' '"'"'' "' '""tiact or ii i,„.|v|\ ,, ,,,,Mjr not m-
v.ilMii- J.na.li of till' praii' or tVaiid Tl,i> uonlil ujx,.. „
I- Mil.iniltrd. an iiitclli^MliI. ami laiiU a. •i.|,tali!,- iiilr ,,>/ .

Noon, however, is nioic (<.ii>, ii,ii> tliaii llieAviitci tlia! in tin-

lnvMiit stall' of the iiiillioiitiis all (•oiijictiir,.> on tiiis siihict
iiiiisl licailvaiiccd witli the <:ivalist diilidmi.'.

(mm. Tally spcakiiiH-, cvciv «ilf,il intii-lnvni i uitj, tiic

Ainisr of a fianiliis.' is ad ionaldr without ri-i:ai(l to the
difiiidaiits act hcinj.- (h.n,' in l'-xkI faith. I,y i, ason of a

iinsta.kcn notion o'" dntv or claiin of ri-lit. oi hiini: con-
scioiisly wron<rfnl. ' f a man hath a frai.chis.. and is

iiind.TKl in tlic cnjoyn tin rcof. an action doth lie. which
is an action upon the ca "

{:). lUit persons may as public
oilicis he ill a (|nasi-|ud.icial position i,, « 1,1,1, t|„,v will
nel 111' liahle for an hoin-t thoiifrh mistaken exercise (,f

(u;n bnrins v. Tf.n„.n. ||<)-.'<l| .1,,. infrinu'rni.nt of ;.„ incnrp.,-
I n,, 217, 231; 11,^0-^ ^. il'.l.l. ,o:.l ri.,^!., „f xUM kind. Thr ri^ht
[192()| 2 CTi. 70, s.-oiu In point in to petition I'iiiiii.incnt i- not .
this direction. fn.ncl.i-o in f|„. -pns,. that any

-I H.ilt ('. .1. in ./«/,/,,/ V. ,.l,.<.to,- , in lonipcl lii* rcprwen-
"/•"" at p. 1.3 of tl.,. spcrial ..- tafivc in tl.o I[„i.m' of CoinMioMH
J*rt H,Nt printed in 1837. Tlic to pre-,.-nt a particular prtidon:
action was on tlic case merely rhnfU;-, s. <;„/,hi,n,J

|
IWM

[ 1
be(aii>o tn>vpa.Ms wunld not lu' for Q 15. Im;. fi.'j r, .1 i} |{ -,9

^-T- 22"
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... J;

V- H,
turn hi

discri'tion in rcjoctinj,' a voN- or the like, but will be lial,l,.

for a wilful and cnnwiou^. and in tliat scn.sc malicious, d.^nial

of right [a I. In such cast's the wrontr, if any, bclon<>-> t(,

the class analogous U) malicious prosecution.

The wrong of maintenance, or aiding u party in litigation

(whether successful or not; (6) without cither interest in

tho suit, or lawful cause of kindred, affection, or charity for

aiding him, is to some extent akin to malicious pros<>cutii>n

and other abuses of legal process; but the ground of it is

not so much an independent wrong as particular dani.iirc

resulting from " a wrong founded upon a prohibition by

statute "—a series of early statutes said to be in allirmation

of the common law
—

" which makes it a ciminal act and u

misdemeanor" (c). Hence it seems tliat a corjjoration can-

not be criminally liable for maintenance (r); but it may hv

answerable in damages for maintenance committed by it.s

servants (d). Actions for maintenance are in modern tinns

uncon)mon (f); the decision of the Court of Appeal that

meri' charity, with or without reasonable ground, is an

excuse for maintaining the suit of a stranger (/), does not

1

(fii Tnur V. r/,iM (1857. K\.

Ch. 7 E. .V ]$. 377, 2(i L. .1. (i. 15.

151, 110 H. R. 633.

(/>) yerillr v. London Ejrprean

Xticspaper [1919] A. C. 308, 88

L. J. K. B. 282. Thu.s the exist-

ence of reasonable or prolHiblo

caase is irrelevant.

(c) Lord Selborno in Mfliop.

Bankv. Pou!e>/ (1885) 10 App. Ca.

210, 218, 54 L. J. Q. B. 449.

(rf) yefiHr V. Lort'Iou f'.rpmx

yetcfpn/zer, above.

(e) Ihaillauffh v. SciCf/n/atr

(1883) 11 Q. B. I). 1, 52 L. .1.

Q. B. 454: Brirhh Cash and Paicc!

Voitirijors V. r.omion Stan- S^r-

vire Co. [1908 J 1 K. B. lOOfi, 77

L. .!. K. IS. 649. C. A. (indemnity

ifiveii in defence of one's own in-

terest is not maintenance). As to

what vill amount to a comrann

interest in a suit so as to justify

niaiiitenaiici'. Aldxi^tcr v. Ilaiini'

(V. A.) [IS!'".] 1 q. 15. 33!). <U

L. .T. (}. I!. 76. It must lie u

lepal interest: Oiiin, v. Ilatt

[1914] 1 Ch. 98, 83 L. J. Cli. Itil.

C. A.

</) rfanix V. ririycn (ISSt^ 17

Q. B. Div. 504, 55 h. J. il I!

423. Not the le.is so bceausf thi>

eharity is founded on aifrct'iiicnt

in rclijriun: Huldcit v. Thnir.]:-'-:

[1907] 2 K. B. 489, 76 L.J. K. B.

889.



INTKKKKRKXCK VVl I H OCCUPATION. .'{.'«)

tend to (.•nuoun.irc tlinn; I,„r tli.'V aiv not rxtijict. Spirial
damage nuiJrt hv proved (g).

h was tl»oiin:lit for sonu- tiuir that liiii(k'i'iii,-r a man in
his o<x>ui)ution or livelihood was a speeiul cause of action.

A judgment of Holt C. J., d.diveivd in 17().j (//), and fol-

lowed (or rather, perhaps, incautiously o.vtended) bv tbo
Court of King-s Bench in 1,S0<) (/;, hut on th.^ whole
neglected hy text-writers and judges till the later year.s of
the nineteenth century, was the suj.posed authority for this.

Holt certainly said that " he that hinders another in his trade
or livelihood is liable to an action for so hindering him,'
whether a franihise is interferwl with or " a violent or mali-
cious act is doiu' to a man's oooupation, profession, or wav
of getting a livelihood." But it seems the better opinion,
as the result of recent discussion, that a speeiul right not

to be disturbinl in one's business is not known to the |ji,\\

So far us any distinct unlawful means are used, damage'
caused by them is actionable whether it is <lamage alle<ting

the plaintilf in the way of his trade or not. So far as tlu're

(;/) yriillc'n ruse, i/isn. Lord
Haldaneand Lord Atldnson.

(A) Keehle v. Jlicleiiitf/il/, II

East, 573 »., 11 R. R. 273.

(i) CariingtOH v. Taylor, 11

East, 571, 11 E. R. 270, see per
L^rd Watson and l>i)rd Herdcholl
in Allen v. Flood [1898] A. ('. »t

pp. 103, 135. Tliero is iiotliiii),'

about thoae decisions in Quinn v.

Lenthiiii. It is not e;wy to siy>

wliat the jury in Varriuffto,, v.

Taiilor really found tlio tact-t to

be. I suspect they meant to tind

that the dofendaiil, cruiainj^ off

the pl.iititiff'a decoy, first fired at

random to frighten tlio wild-fowl
out of the decoy, and then shot u

22

luiiiiber of theju when they came
out; and if those were the factjj I

do not soo why it wa.s not an
actionalile nuisance. Cp. Ihhot-
so„ V. I'mt (18ti5) 3 H. & (;. «44,
31 i>. .1. Rx. 118, 140 U. U. fiSS,

tlie uiianim()u> decision of a
strong' Court, where searin:; awav
a ncii,'hl)<iui-'s f;ame with fireworks
was held Jietionahlc, and not
jUslKijilile l)y way of retaliation

for tlie plaiiitilV havlnij enticed

away the defendant's f^aine hy
layifi!; down fo(Kl on his own land.

It seems assumed hy every one,

and was certainly understood hy
tlio reportera^ that the cause of
action Wiis nuisance.

(2)
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is damaf^r witlioiit tlif use of s|i('(ilic unlawful means, ii

SL'oms tliiit till' action, wlicu it lies. i> oii" of two tliinL''-.

on till- widci' \icw pioponnih'd iilioM. .mi action for doin-

wilful harm to tlic plaintill without juslilication or i'.\( ii>.
,

which in common hav [ilcadinfj would lie a special acti(j|i n,;

the case analoffous to nuis-anov; or on tlw narrower view tin'

there is no > u-ii gen<'ral duty not to harm one s neisridioiii

but only a nnmher of duties defin<'d li.\ different canso i.t

action, an action for nuisance. A man's fre<'dom to cari\

on his business is of common ri^rht, but not of :i luirii r

kind than any other common right. It is true, no doulii.

that in cases where the plaintiff Iras to show actual danKi,!ri'

tlu! kind of damage most capabh' of delinite proof. mihI

most likely to impress a jury, will gen<'rall\ l)e dam ii: in

his business; this, however, is not matter of law.

A learno<l and careful discussion of the modern dpci>ioii-

down to 190'2 by Mr. A. V. Dicey Iv.C. (by whose gen. nil

concurrence 1 am nuich fortified) will be found in L. (^. H.

xviii. 1

—

.'): and it may 1k' pointful out tliat the judgmoni of

Bowen L. J. in Mof/ul S.S. Co. v. McGnffor, GairdCn. i

has been latel' cited with increasing frecpiency and n"«|n'-
1,

and should be carefully studied in this cojmexion.

The applic^ition in England of tiic principles mIku.

discnssed has now been limited by the enactments that "-.n

act done by a person in contemidation or fiirtheraner of a

trade dispute (/,•) shall not be actioirable on the ground oiilv

that it indtu'es some other person to break a conti-aot nf

employment or that it is an interference with the trad^

.

business, or employment of some other pei-son, or with tli

(i) (1889) a.'? Q. H. niv, ."iftft, minent: Cofiirai/ v. U'arfr ri90<i'

611. A. C. 506, 78 I.. J. K. IJ. in«V

(A) It seems such a dispute And see note, p. 330, above.

niu.«t be already existiti"' or im-
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ii<;lit of >()iiii' (it!ii r |M i-vuii to (|i\|,uv,. ,,{' ]n- (Mpital or liis

Lihoiir a> lif will-, and \\,n\ in ,.|)',(t flic i'wiuh nt' a

Had'' union \\lirili.T of nia>l('rs or worknnn cMnnol lie

rra.iiiMl l)y an action auainsf (lie Ixxly oi- ii> r(|irisi'ntali\c

iir inljors ,/ . It doo not a|ij)car llial tiic lornnr of tlirso

t.\\ o sfKjtious ij; iiitriuk'il to exclude the rioht ol action a<;aiiisl

an individual in a case of open violence or intimidation; or.

indeed, that it alters tlie law in inoiv ilian one jioinl (w);
the |iieoit;e etlect of tlie word 'Only is no donht open to

dilterciioos of oj.inion. Hut it would not lx' safe to assumu
that the principles thus cut down may not he ini|K)rlant liore-

uiler in some other branch of the law. Meanwhile they

K niaininiiill force iji other common law jurisdictions, ixcept

VI far as the very peculiar Kuiilish le<;islation may tijid

iiiiilators.

/> <• I'Mw. 7, c. 47, ss. 3, 4. see (,ii) The licensiiii; of pioiuring

p. VM). above. '• Trade di-putc " broach of coiitrac/t without tlie ii*e

iadotine.l in s. 5 (3). of means otherwi.io unlawful.
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CHAPTER IX.

WRONGS TO PO!S8K.SSIO\ AND I'KOI'KKIY.

1.—Duties regarding Property ge'icrally.

EvKRY kind of intermeddling with anything which is tlio

subject of property is a wrong unless it is either authoriz -.1

by 6omo person entitled to deal with the thing in that |)ar-

ticular way, or justified by authority of law, or (in soni:

cases but by no means generally) excusal)le on the ground
that it is done under a reasojiable though mistaken suppo-

sition of lawful title or authority. Broadly speaking, we

touch the property of others at our jwril, and honest ml' hik^

in acting for our own interest («), or even an honest intru-

tion to act for the benefit of the true owner (b), will avail ii^

nothing if we transgi-ess.

A man may he entitled in divers ways to deal Avith ino-

perty movable or immovable, and within a wider or narn.wi i

range. He may bo an o\vner in possession, with indclinit'

rights of use and dominion, free to give or to sell, nav, to

waste lands or dej5troy chattels if such be hia pleasure. Hu
may be a posse-ssor with rights either determined as to len<rth

of time, or undertermincd though determinable, and of o.n

extent which may vary from being hardly distinguisliaUe

from full dominion to being strictly limited to a sjie.ilic

C«; //o?//,.,.. V. Fr»,-lrr (1875) (1876) 1 Ex. D. 55, 45 L. .1. i;:..

L. R. 7 II. L. 757, 44 J.. J. (). B. 18(): in Mover, lliort v. /;.,'.'

^^^-
,

(187') L. R. 9 Ex. 86, 43 L. J.

{fi) In tre-ipa«s, /iT/,/. v. (!yr(jonj Kx. ., .

uM&,MMmS^



AIITIIOIUTY AND TITLE. W-i

purpose. It l)iluii<,'s to the Liw of proiHTty to till us what

arc the rights of o\vnfr> ami iu)s.s4.ss()rf. and by what act- in

the law they niay he created, tniiisfcnvd or JeKtiovifl.

Again- a man niuy have thi' riifht of utsiiig jiroperty to a

limited extent, and cither to the exclusion of all other persons

besides the owner or po.-si s.^ur, or concurrently with other

persons, without iiimsclf heing cither owner or possessor.

The definition of such rights belongs to that pari of the

law of property which deals witli eas<"nients and prolit-s.

Again, he may be authorized by hiw, for the e.vrcution of

justice or for purposes of publir safety or eonvcnienoe, or

under exceptional eonditions for the true owner's beneiit,

to interfere with property to which he has no title and does

not make any claim. We have seen somt-what of this in tho

chapter of " General Kxceptious." Again, he may be justi-

fied by a consent of the owner or possessor which does not

give him any interest in the property, but merely excuses

an act. or a series of ticb*. that otherwise would hi- wrongful,

."^ach (Consent is known as a licence.

Title to property, and autliority Lu deal wiili property la

specified ways, are commonly confeireil by contract or in

pursuance of some contract. Thus it oftentimes (lej)ends

on th^ existence or on the true construction of a contract

whether a right of property exists, or what is tlie ixlent of

rights admitted to exist. A man obtains goods by fraud

and sells them to another pui-chaser who bn- > in good faith,

reasonably supposing that he is dealing w i ,e true owner.

The fraudulent re-stdler may have made a jontract which

the original seller could have set aside, as against him. on tho

ground of fraud. If so, he accjuircs property in the goods,

though a defeasible property, and the ultimate purchaser in

good faith has a good title. But tho circumstances of the

iraud may have been such that there was no true consent
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on tin- |i;irt of till' lir-t owner, no contract at all, mul ;,,

riirht ot |iro|)crty wliatmcr, not m) mudi aslawl'nl i)oss(>si. i,,

af(|iiiivili)ytlica|. parent |.iinli5is4'r. If so, tli.' dct'raudcr li,,.

not any lawful interest wliicli lie c:in transfer even i,,
,

person act infjT in ^0(m1 faitli and reasonably: and the nltinmi.

inircliaser ncijnires no manner of title, iuid notw itlis|i,n(iiiij

his innocence is lia.l>lc ,is n wron<.'-doer (r- . I'rincijdes ,-., ,1-

tially similar, hut allected i- their a|.j)lieai ion, and net im-

freqiiently <lisiruisrd. hy th<' complexity of our law el i ,i

property, hold <rood of deaiin<,'s with land ^f/)-

««£:

Acts of persons dealino; in n-ood faith with an appm.

m

owner may he, and have Ix-en, protected in various u^,
and to a varying ,.xtent hy dillenMit systems of hiw, Th
purchaser from an ai)|mrent owner may acquir<', a- und. i ih-

common-law rule of sales in marki't overt, a better ml,

than his vendor had; or. by an <'xtension in the sam. Iin-,

the dealintrs of apparently authoriwd aj,'-ents in tln' •
i\ n|

sale or pledire may, for th<> security of commcrci'. 1im\ ,i

specui.1 validity c'onferriHl on them, a.s under our F;ni(,i.

Acts (r;: or one who has innocently dealt Avith jjoocN wlnM,

he IS now unable to produce or restore specitically in;,\ 1-

hdd personally excused, saving the true ownin-'s liheii \ m
retake the ^oods if he can find them, and sul)jecl t.i tl^

remedies ov<-r, if any. which may be available undi'r ^i .ou-

tran
t
of sale, or a warranty for the person dispo:-sessr,| 1 v

th. true owner. Excuse of this kin.: is however i,i;vl\

admitted, though much the .same r<'sulf may somrliiin- I.

arrived at on special technical grounds.

(>•) Holli.ix V, Fouler (1875)
L. K. 7 H. L. 757, 44 L, J. Q. B,

109; Ctindji v. Litufnay (1878) 3
App. C'a, 459, 47 L. J. Q. B. 481.

('!) Sei' Pilrhcr V, /,•. ' .

(1871) L. K. 7 CM. 'Jii!!. !! ! .!

Ch. 485.

(e) Coiisolidat^d by tlio Faitmy

Act, 1889, 52 & 53 Vict, c. 4.).
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It would si'i'iu lliiit. ii|i!iit from (Idiildfiil i|iic>ti()ii> id litlo

i which no s\>triu ot' law can wholly avoid , thfir oiii^'ht not

to !)( j^icat diliiculty in dL'tciiniiiin^r wjiut amounts lo a

wrou}; to propcrfy. and who is the prison wi<iiitr<d. I'ml in

fiU't the (• )nimoM law docs pros^'Ut <,'iial dillii iillir>; ami this

iMeaiisc its ifintiliis witc hound, until a rrccnl date, to

tiifdii'xal l"onii>, :iiiil limitrd hy riM'iliival loiMcptioiis. Thr

rmiiis of action hroiiyht not OwniTship iaii l'o>scssion to the

trout in accordaun- with a hahit of thoui^ht which, stran<,'c

as if may now sfmi to us, found the u'niost ditliiulty in con-

fivinjr riii:hts of pi()|ii'i-ty as haviiijj; full existence or heing

• apahle of transfer and siieeession unless in close comiexion

wiiiithe physical (ontrol of soiuethinir which could he jiavsed

troin hand to hand, or at least a part of it dclivcn^d in the

name of the whole / . An owner in possessi()n was pro-

tictcd against disturhance, but tho rights of an owner out

f)f ])ossossion W(n'e ohscurc ami wea!:. To this day it

continues so \v ith re<fard to chattels. For tnaiiy purnoM^s

th.' "true owner" of goods i.s the person, and oidy the

p'rson, (Mititlcd to immediate possession. The term is a

short and convenient one, and may he used without scruph',

Itiit on condition of being rightly umhustood. Megularly

tile common law protects owncrshij) only through possessory

rigiits and remedies. TIh' reversion or reversiotiarv interest

of the freeholder or giMieral owner- or of posses.sion is indeed

Will known to our authorities, ai! by conveyancers it is

ri <>ardod as a pres4^nt estate or interest. But when it has

to he defended in a court of common law. the forms of action

tri at it rather as the shadow cast before by a right to possess

at a time still to come. It was once said that there is no

5
:>

I'l Sue F. W. itaittaiid .-i artK'k'> Papers," vol. i., ('aini.ii(lj,'i', ITtll,

'Jii • Tlic Seisin of Ciiattcls "' and wlie:e divois profitaljlo eonipariso.is

" The -Mystery of Sci.^in," L. (}. R. of tlip rules (•on(o^nill^' ifal and
i. 321, ii. 481, also in "(olleotod i)er.-oiial property will Iji' found.
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doclrino of pof>8(>fi8ion in our law. Tlif niiM)ii of tlii^ api)r«r-

anco, an appearance ca|)able of dix^i'ivins^ ovnti li^aiii'tl

persons, is tliat possession uas au but swallowi'd u|) ()\vii< i-

ship; and the rijjhts of a possessor, or one ^-ntitlod to possi >a,

have all but monopolized the very name of property. Tin i
•

is a common phrase in our books that possession is irrimn

fnrie ividcnee of title. It would b- less iuielligible at tiist

sight, but not less correct, to say that in the Jevolo|ii(i

system of common law pleading and procedure proof of till •

was material only us evidence of a right to possess. And ii

must be nmemlK'ri^ that although forms of action -.ar im

longer wi A us, causes of action are what thoy were, uinl

case* may still occur vhcre it is needful to go back to the

vanished form as the witness and m<'asure of subsist in"-

rights. The sweeping protection given to rights of projn itv

at this day is made up by a number of theoretically dir^tiiirt

causes of action. The disturbed possi'ssor had his action of

trespass (in some special cases replevin); if at the tinii' of

the wrong done the person entitled to pos.scss was not in

actual legal possession, his remedy was detinue, or, iti the

developed system, trover. An owner who had neither pos-

session nor the immediate right to possession could redi ss

himself by a special action on the cas<\ which did not acqiiiie

any technical name.

Notwithstanding lirst appcamnee.-, then, the common hiw

has a theory of possession, and u highly elaborated one. To

discuss it fully would not be appropriate hero {g): but W'

have to bear in mind that it must be known who is in leg-al

possession of any given subject of property, and who is

entitled to possess it, Ix'fore we can tell what wrongs are

{g) Soc "An E-s,say on i'ossos- wiitei- ^Oxford; Ciaroudou i'r.-.-v^,

sion in the Common Luw " by Sir 1888).

R. S. Wright and the present

^^>W^-'}4
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caimblc of b<ing oorumitted. and against whom, ny the person

liiiving phyfii-ul control o\cr it, or bv others. Legal posses-

sion doi's not noofhSiirily coinLidr- cithi r with uctiml phvsicjil

toiilrol or the prcsiont po\v«r thnvol' ^tln- "detention' ot

I (intinentiil terminology), or with the right to po8s<\ss (eon-

>tantly e^illeJ " property " in onr hooks^; and it need not,

liiive a rightful origin. The separation of detention, pos-

session in the strict sen.s*-, and tlio right to possesa, is l>oth

[.os8ii)le and frequent. A. lends a book to 15.. gratuitously

and not for any iixo<l tinu-, -and H. give^ the hook to his

-( rvant to caiTy home. Here H.'s ser\-ant has physieal pos-

>es<ion, better named eustody or detention, hut neither let,'al

po.ssc^.ssion (A) nor the rij;ht to possess; H. lias h'gal and
rightful possession, and the right to possess as against every

one but A.; while .\. lias not possession, but lias u right to

possess whicl he can make absolute at any moment bj- deter-

mining the bailment to B., and which the law regards for

many purposes as if it were already absolute. As to an

actual legal possession (besides and beyond mere detention)

being acquired by wrong, the wrongful change of possession

was the very substance of disseisin as to land, and is .still

the very substance of trespass by taking and carrying away
goods {d( honiii asportatw). and as such it was iuid is a<

n(x;pssarv condition of the otlence of larceny at coaunon law.

The common law. when it must choose between denvinar

(li) Vet it is not rertaiii tli.it

he could not maiiituiii tre«pa!«

against a stranger; soc Mnoip v.

RobimoH (1831) '2 U. >>c .\<1. 817,
3r. R. R. 756. The law alw.it the

custody of servants and pi.Tjons in

a like podiiun has vacillated from
time to time, and hai» ncvor boon

defined as a whole, reihap.^ tiit

bwt reason why a halloo at will

should have poesesaion and a - r-

vant .nhoald not is that the hailoe,

wlule the bailmont lasts, can doal

with tlio thing in any way con-

sistent with liLs contract, wliilo the

servant must deal with a thing in

hi.s custody according to hia

master's will, not the leas so

because that will may be and ofton

is to (five Uiie servant some diK-

cretion.
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Irja-nl |U)SSC»>.i()li Id llir |i.rvii| ii|,|.M|VMl l\ in |ii.>*r»i(,i|. ;iih|

nt»
I

billing' it lu a \M(iii;:-il()rr, <,'riiiiM||\ |,i,|ri> the laliri

<^(nii'Sf. ill I'diiiiiii law iImti' is no >iii li ^'.ll imI ' dcu, v

Hiougli thi' rc-iilts aif dlim similar J).

Trespass is ili,. wionuliil (listiiil>aiMv uj' .inuili.r priMii, ,

posses- ion orliiii, I 1,^ ,„ onn.lv Tll.| , jnlv jl caiiriol l.r .,,iii-

inilfcd bv a prison who is Iiiiii>,'lr in po->,.vs|un /
; iliuii-l,

in certain exceptional rases u ili»piiiiisliiii)i,' or ,.\rn a n^'lii-

Inl possessor ol' u(„„I> iii.iy l.y hi- own arl. (iminu i

• •ontinnoiis plivsiral rontr)!. make liini>rlr ;i niciv lns|>as., r.

But a possessor may ilo w roii^ in ollirr ways. l\, m-.w

eouimit wasliMis lo ||,r laiui he holds, or h may hrroiiii' linl,],

loan action oi cicctiiimi h\ lioldinjr o\cr alter liis iii|. ,,i

inti'rest is dch'i n.incd. As to i^oods h,. u\ii\ ddain tii

m

without ri-jhl ai'lcr it has hiconir his duly lo r<'lnrn ihui,

or he may convcrl them to his own iisc. a phrase of wlii h

the scope has hccii <,n-catly exicnded in I lie niodcni Im
Thu!« we lia\c two kinds ol' duty, namely to rel'niin i'v^m

meddling' with what is lawlnily j.os.sisscd liy anotlier. and i.

relrain from abusing- possession wiiich we ha\«' laAlnlh

gotten under a limiled litlc; and the hivach of these pm-

duees distinct kinds ol' \vl•onL^ Iiavinjr. in the old system •{

tlie common luw, their distinct and appropriate iviiiediv

Buta strict oliscrvance ol' thcs<' distinctions in practice- umiM
lia\e led to intolerable result ., and a workiiii;- maiuin ui-

ii) i'p. Ilolhiiiil, • I'McmciiU of late:- peiiod. Ol' WHS cvoi i.ltcrii|it.ii

Juris|iru(lc'nc('." I'itli «1. lit.S .>,/,/. as to l;()lKl^^.

i/) Fdniieily it wm said tlmt

tropa.N-t to laiul was a clistiirbant-i-

not iiiii()uiitiii(f t(i disseisin, tlimi^tii

it iiiijrlir lie •' vicina disscisiiiat'."

wliirli i- cxplauK-d liy " ^-i a<l cDrii-

liiuduiii iiti noil |)0!*,sit." liractim,

fo. -217 /'. 1 (In iii;t think (his

distinction was ii'^aidcd in aiiv

'') /.'.'/.. a niiirtfrau'ei- nl' c'l.iiiii-

who lia- takori iHisM'ssimi raniioi

'-(iniiiiit M trespass liy ii-:;. ii in,

the (TiHuU, althoii<^li the iiiiiriir.ii'"r

may nieauwhilo liu\e tendiiisl tli-

amiiiint <liie: .hilniMim v. Ihi,,n:,;

1 1S9;}| 1 (J. I'.. .JI2. (J2 L.J. (i. I).

-'<)I,C. A.
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'j\\,i\ liy li. ii.tii ,i,t lirtiuri- whiili lik. iiio-l iiiclirml :iii>l

simiImiiI ivforni- cAlnid.il tln' ii-. IiiIik-v ,,\' tlir lnu nt i!,,.

mxi of miikiiiu- it iiiliiriii. ;iii.| .lilli.uh tu iiiidn^iMiMl On
ih cillc llillld (lir l<ll|i ilii'^ of ;iii ;iili|;il |i()ss.>«()r \\,y- ||i,l\

H Miidi'd lo |).i>oii- w lid hud (iiilv iln'titrlit to |i()»«..-»« /,> ; nii

ill' otlicr llillld till |MI«(ill \\riilii;.d \\:i> i (»||>I ,i lit I \ .illiiu.il

;i' (tptiun In |i|(M 1(1 iiL'-;iill>l ;i Mil IV I |-i'>|,:is-, i j^ j I" |||,.

lrr«|iil>M'r Imd olllv ;ilti|s,d :l liiwflll rjr ,il .iin |,il.' . \rll»;il(|,-

po—rssioil,

III tlic Inter liivtni'\ (if I'liiiiliKHl lin\ |dr,idilii! M<»|)ii>'< iiinl

(iiliMl--inli Ih'cimiii' lillL'-'lv lli(illi;li nol \\|iiill\ ilil inli.lliir''-

;iiili'. nrtillllr. til'' oldi r lollli of .nljiiil Id'- '•> lr( in ir.-

i.l'
i linttil-. \\!is nol iilidli^li.d. Iiui it wii^ irmnMlh |.ii ririi[)|i-

'm I I'lll llic drhlll idii ;|« a ((ill\r|>il)ll Mild -111' ill IntXtT ^/r,

so that trover pructiciilly .-iiiirr-edcd (htimir. us ihf writ of

riirht and the vmioiis ;i»i/.>. the old.r iiiid oiici the onlv

|ii()|)('r riMiii'dics whrri'hy n ' iiiholdn could ncosir |)o.ssi'm-

sioii of till' liiiid. wiir >ii|Mi-i li'd l)\ cjiMtiiiciit. II ri'iiu'dy

lit lii-t iiitrodiici'd iiiri'ri\ tor the |pid|i( I ion of Ifiisehoid

int. ii>t>. With III! their iirtilieial e\t. n-ioii^ these forms of

iiclion did not. i (iiii|i|elel\ >iltliee. There liilt,'ht still he cir-

I imistnnees in which ji speiiai action on the case was re(niired.

And these complicatiniis cannot he said to l>e cmti now

wholly ohsoleti'. I'or e\ce|)tional < ircuni>tiinces tnuv still

(ifciir in which it is doiiliftiil \\hi4hcr an action lii's without

|ii(Kif of acliial dainaire. or, assuiniiiir that the plaintill is

entitled to Judfrment. whether thai jii(l<.Mnent shall he for

I /'I
;
Seo .S'/;,i7/- V. .1/i7/rv (IT-^i' (lently i>l any pliysical apiirclion-

1 T. H. 475, 480, and note that riion m- tiaiiMl'rr; ili.) gin iiiiiiic-

" constructive po«8os,«ion," at ii^^cd diatc rii^lit to possoss which is i!is-

in our Iwoks, includoe (i.) po<!sf>>- tinct frjni aitiial posscs-iiun. The
sion exercised througli a servant, la-it-nainod ii>a;.'c appcar.i t<> he the

ur lici'n.<ee; (ii.) possession con- only really corri'ct ono.

ferred hy law, in certain caww, («) Blackst. iii. 152,

py- on an executor, indepcn-
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tho value of the goods wroiigluily .It-ult witi, „r „nlv t r

his actual ilama^e, whiih may bo a nominal Mim. (m.I.,
such conditions w,. hnv.. to <r„ ha. k to thu ol.i f.,nns un,| ....

what tho approj.riat.. mtion would havf {hmu. This is „.

'

a drsirablo state of th.- law (o). but while it exi.«t.s we ,n,„t
takf iiecoPFit of it.

U Si.

•«« «ii:s;

11 Trtspa'<!<.

Tn.spass may b.' comniitte.l by xaiiou8 kinds of ^r^. ..{

which tho most obviouH are entry on anotln.r .s land (trrs,us>
qmrc rhux.,m jr,,,it), and taking another^ j.oo<l.s (tres,,,..,

d, hnnis a^portatk){p:. N'"t withstanding that trespa-..
punishable in the kings .uurt were said to be w et ar»ns
and were Lmj.posed to Ix- punishabl,. an a bn.ach of the kin./>
peace, neither t!,e u.e of fone, w: the breaking of an eado-
.sure or transgression o. .. visible boundary, nor even an
unlawful intrntio!., is mH;essary to constitute, an actionahl.
t'risspass. It is likewise immat^Mial, in strictness of law
whether there he any actual damage or not. " Ev.rv
invasion of private p.operty. be it ever so minute, is a
trespass "

(q). There is no doubt that if one wulks across
a stublle field without lawful authority or tho occupiers
leave, one is technically a trespasser, and it may be doubted
whether persons who roam about common lands, not bein-^m exercise of some particular right, are m a better positioi^
It may be that, where the public enjoyment of such lands for
sporting or other recreation is notorious, for .xampl. on

(.0) See per The<*igcT L. J 4
E.X. Div. 199.

(» The exact parallel to trr.s-

pii-s d« bonis asportatis fs of
course not trespass iju. rl. fr.

eimply, but treapass amounting to
a dwBoiain of the freeholder or

ouster of the tenant for year* or

other interest not frochold.

(?) Eniick V. Carrington. 19

St. Tr. 106<i. "Property" !; r.-,

as constantly in our boofc^, really

means po.'weosion or a riirli' to

jiofseasion.



WHAT IS TKI-:.SPA.s.s.
l-.l

Durtmoor (r), a Ii..nr.. .u> fu wl.i.l, „„„, ,„vs, ntlv wni,l,I
br irnpli.',!. ()ft(i,(i„„.> waniin-s ,„• ,r.,i„.>N mv u.I,|r.s>„|

to tl... imhlir to uhstain ;Vo,n unint' u„ .,„„,. s,„...iti,Ml ,.,„I

ol-oiMM. land or prixat. xv,,n,. or l'r„„. .luinj, inj.ino„> a,t>.
In mkI. rasr.s tl.nv ..,„,. i„ J„. ,, j,„„„,,,| k,.,.,,,.,, ,„ ,,^ ,,^^_

km] or uays in ..MiruiMiit v uitl. tip. oun.rs \m|| tl,„. .,^.

pn-M.l. l{,if ,.\ni .,., p,,>ons „si„i, ||,„ |a,„i ,,,„ „„ „„^,.,.

timr. •• ban- li.-..nMvs. ami > m- n-rl.t i^ of tl.r slrmlnvst

.

Lo.t.riii- 0.1 u lii-lnvay. iioi for tli.- pi,rp.,>,. of uMnj; it

a. a hiphwuy. l,„t for th- purpo>.. of „„„o^ iw^ tl... ow..,t
of tl.r .O.I i„ his Jaw f.,1 „>,. of Ih,. a.ljar,,,. Ia,„l ..\ or prvii.i;
into his o.ri.pali,.n> th.'.v / ). „,;,v t„. a tr.-pas>" ai;,,in>| tl.a't

OWIIIT.

It has iK'vn .iui.ht.Ml wh.'thrr it is a tivspass to pass ov.r
land without to.uhinjr th- soil, as o.i,. ,„av i„ a halloo,,,
or to cause a .nr.t.rial ol.j..ot. as shot li.vd f,o,„ a .n,„ t<i

pas. ovrr it. L„,d Kll,.„boro.,^rh thu„;,.ht it was "not' i„
itsolf a tr spass •' to interfer.. witi. thr .ol„„„, of uir s„p,.r-
incimibt'iit 0.1 tl,.' dose," and that th

tioii on the case for any actual d
no (lilheiilty in hoMinj' that

r.Mn.-dy wotild ]n- \>y

image; thou-rh he had
I man is a li-cspasser who fir.

a i;tin on hi. own lar : so that the shot fall on I

four's land («'). Fiftv
us neiirh-

to think differently (r). and h

y.ais btrr I.oi-d niaeklturn inelined

is (H)inioii swins thr hrttcr.

Dart

ir) As a matter of lact. fh.^ |i ."c s. 2«9, 252
moor huiif liail an

31 I.. .7. M. (•

liceneo from tli

ex pi

Cor.'iwall.

!«'' II"nil

e Diirhy of per Krv \j. .).

HI 11 U. 400, 40;;; i„„l

in U'fiii'/x

Hour'/ nf U'lirl-.y

'oi fh

'luii V. I)itl,e of Ruthiml ph,
V. r)iile<l Ti-le-

[im] 1 Q. I!. 142, «2 L;.V Q B
11",(". A.

' llukiiinn V. M„h0„ r 19001 1

(1S84) 13 Q. H. I)i

Q. H 52,ti9 L. J. Q. B. 511,<\ A.
i') i'ivkei-i g V. HH,ld {U,^.,) 4 Ix)ril Blackt

!>04. !»27, 53 L. J. Q. |',, 419. It
may ho olherwiso, a-i in that .a.^o,

where statutory intenwts in hind
are conforrpcl fi.r .jmc: i-.l ,,..r ,«

€anip. 219. 221, 16 R. R. 777.
i-r) Keiii/ni, \. Il„rt (lH*i.5> «

liurn s opinion .>(e('ins to
have l)ecn overlooke<l when Lord
KllpnlwroufrhV dictum w.is < Ii.hI

:3
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mi ,;:: •51

Clearly tin re can lie a \vroii<rfiil ciitrv on liiiid l)olow thf »in -

facf. as hy mining, ami in fait tlii> kind of tivspass is rat!h i

prominent in our modern li(K)k^. It doe^ not s<'cin possiiil

on the prim iples of the eommon law to assijjii any reax e

why an entry ahove the >urfaee should not also he a trespa.-N,

unless inileed it can lie said tlnit the scope of possible tres-

pass is limited b,\' thai of possible ellVctivi^ possession, whicli

might be the most reasoiiabh' rule (//). Clciulv it would lie

a trespass to sail over another mans land in a balloon (mie li

more in a eontroUable air-eraft) at a level within the heiiilit

of ordinary i)uildings, and it miti-ht be a nuisance to ke. p

a balloon hovering over the land even at a irreater heio-ht.

As ri'<;ards shooting', it would lie straiipe if we could ol(i''l

to shots bein<;' tired point-blank across our bind only in tin-

event of actual injury being aused, and tiie passaire of iii.

foreign body in the air above our soil licing thus a \[\>v

incident in a distinct trespass to person or propeity. Ilui

the |)rojectiles of modern artiller\. wiien tired for evtrrini

range, attain in the course of their triijectory an altitml'

exceeding that of Mont Blar- or <'ven Klbruz. It tieiv

remain in d;)ul)t whethei- [hv passage of a projectile at mh !i

a height could in itself be a tre>|(aN>. Many contineiitu!

authors, but by no means all, uphold a posit isc riylil ii>

free passage in th<' air (subject to reasonable resj'uliitieii

as the base of any international comcntion on the siibjiri

AMiether it be desirable or not to invent such a right, ii

will not be found riMidv made in the common law ,': ; iiml

witli iippioviil ill flu' IliL'l] ( ouit of lie limited liy tlio |.()«Jsilil

Ciilcuthi, li'iqiini, V. Klidl iOjiiiH, (if liiiilciiiiif^.

(lS<i9) :$ Hon. L. I{. IS, 43.

(y) TliP Ooriivin (art. On.",) Mini

Swis.s (art. W)7) Civil ('()(i('< Imve

adopted a rule of tlii-; lvin<l: it

soeiu'' that tho ranijT ot cttot'fivo

p(i=,=osiion caiiiiiit now !k' tiri.i In

I-' Sop Simeon Iv l':iM«;i

',
('. J. (if ( oiinocticiit )

"
'I'lii' l.:in

of the .\ir.><liip." .\nicr. .IomiimI nt

Intern. I,aw. iv. 9.) Jan. lIHn :

Harold 1). Ilazcltini'. "'I'll- l.;iw

of tho .\ir,"' i.oiuinn, liilt : Si;-
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it is certainly not [lart ol" tlu' law ol' nations, lor all or most

European Govrrnnu'nls liavc niailc ruit?- invol\ iui.-- tlu' (Itiiial

A It t'ven m tinir o P'"" an 1 hill iialianal doiMimon is

IV coiiv I'lii 1(111 reiidw ixpluitly ri'ioj>;nizi

Trespass by a man's cattle is deali with exactly like tre;.-

|);i-s liy himself; liut ill the modern view of the law this is

oiilv part of a more ireiieral rule or iiody of rules imposing*

;in i xeeptionally strict and unqiialilied duty of sale custody

ell trrountls of public expediency. In that connexion we

-iiall aceordinfjly return to the subject {ti).

Kneroachmi lit under or above <jround l)y the natural

<:ro\vtli of roots or branches of a trei' standiiiir in adjacent

land is not a trespass, thou'rh it may be actioiiiibb' as a

nuisance (?;).

Trespass to goods may be committed b\- takiii', posMssion

ol (hem, or by any other act "'in itself imiiK'diately in juriou-
"

Id tlu' goods in respect of the possessor's inteii'st ^e>, as

liy killing ((/), beating ((")• «i" ehasing (/) animal>, or de-

facing a work of urt. Where the possi'ssion is ehaii:;i'(l the

tit"«iiass is an nxportatinu (from the old form of pleading,

njiit (7 axportarit for immimate chattels, ahdii.til for ani-

nuil-;, and may amount to the olleiicc of theft. Oth'

r

3
S

Trie liioliiinls, " Sovciciijiity over

thf Air," Oxford, 11)13. The Iii-

ti'rniition,al Law .V^smiiitiiin, at its

( oiiforf'n''0 liold at .Madrid in lilKi,

rejected tlio " free air '' dortriiie:

• 'niiiptt' rendu, jip. ">'J2 -545.

'z:) Intt'rnatioiial ( (iiivcntlDii

for tlio roifuiation (if ,\crial Xavi-

12; S.,.:i/, V. r/../,/„
I

li»()l| 1 K. n.

Its. 7:! L. .1. K. I!. HItl. .V \crv

IcKMicd writer siitrtre-t.-i tliat this

(1111,'lit to liavi" l)('eii the rule fur

^trayliiu' ''.ittle also: Sa'.inoiid, haw
of Torts, [). Kil.

(r) lilaekit. iii. 153.

(7) U'i-i/,ht V, RaniKCot, 1 Saund.

gatioM, Pari. Papers 1920, Cd. CTO. ^'^' 1 ^^"ms. Saund. 108 (trespass

Uoniestie Icpfisiation is prndins;. for killing a nuwtiff).

'M Chapter XII. he'ow.

(In I.riii.iioii V. IfrfJ,
I
18i»5

I

.V. C, 1, (U h. J. Ch. 2115: on this

I>oiiit s(?(' per Lindlt'y 1.. .1. in

C. .\. [1894] 3 Ch. at pp. 11

r.—T.

(r\ lh,i„/ V. Sr.rt„ii (17H9) 3

T. K. 37 (tre<pas-i >: rt ;r„ii-' for

lii'iitinij the iilainliiy-* dou'i-

( /) .\ form of writ \-> irivcn fen-

clia-'lne tlio plaintitf'.-i slieep witli

23
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r:-^

trespassos to goods may be c-riminal offences under the \uad
of malicious injury to proiH-rty. The formerly douhtlu]
doctrine of tlie civil trespass being " miTginl in the felony

•

when the trespass is felonious has been considered in ;ui

earlier chapter (.^j. Authority, so far as known to the

present writer, dcx's not clearly show whether it is in strict-

ness a trespass merely to lay hands on another's chattel witli-

out either dispossession (h) or actual damage. By the

analogy of trespass to land it seems that it should h^ so.

There is no doubt that the least actual damage would h'

enough (/). And cases are conceirablo in which the power
of treating a mere unauthorized tors ting as a trespass nii-ht

bo salutary and necessary, as where valuable objects ar-

exhibited in places ei' public or open to a large class of

persons. In the old precedents trcsi)ass to goods hardly

occurs except in conjunction with trespass to land (t).

TIT.

—

Injurirx to BeverKlnn.

A person in possession of property may do wrong by
refusing to deliver possession to a person entitled or liv

otherwise assuming to deal with the property as owner or

adversely to the true owner, or by dealing with it under covor

of his real possessory title but in excess of his rights, or.

where the ratui^ of the object admits of it, by acts amountin?
to d(-struction or total change of character, such as breakini-

up land by opening mines, burning wood, grinding corn,

or spinning cotton into yarn, which acts howvc^r are rmlv

the exh'eme ex(-reiso of assumed dominion. The law started

dog«, F. N. B. 90 L.; bo for
shearitiff the plaijitiff's shwp, ih.

87 a.

(g) P. 201, above.

(h) Sec Gni/lard v. Morris
(1849> 3 Ex. 665, 18 L. J. Ex. 297.

(•) " Scratcliingr the pajiol of a

carriacro would Ik- a trespass,"

Aldersoii 15. in Fouldcs v. Wil-

lourjhby (1841) 8 M. & W. .',4!1,

58 R. R. 810. In Kin- v.

Grrqorii (1876) 1 Kx. D. .>,), the

trespass complained of was :ilm*t

nominal, but there waa a (ora-

plet." a«portation wliilo thf> intor-

meddlinj» lasted.

(It) Sec F. N. B. S(i-SS,

passim.
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from cntirt'ly distinct comepfions of tlio nn'iv dct
property from tlu> person ontitled. ami the spoil

iiMiin}? o f

ing it to the prejudice of one in

a prenoral owner ,7,

provided its most ancient remodies- th(

poiling or alter-

reversion or remainder, or

•'or the former ciim' the common law-

later the various assizes and tl

writ of right (and

anrI the parallel writ of detinue

i<^ writ of entry) for Luid,

a variation of the writ of deht, which

(parallel as being merely

I'h iliias precis*'

in form to the writ of right) for goods; to this must bo
added, 'n special, but once frequent and important cas(>s,

replevin (?«). For the latter the writ of waste (as extended
by the Statutes of Marlbridge and Gloucester) was availal)le

as to land; later tliis was supplanted by an action on the
case («) " in the nature of waste." and in modern times tho
power and remedies of (courts of erpiity have h^.n found
still more effectual (o). The prowess of devising a practical
remedy for owners of chattels was more circuitous; they
were helped by an action on the case which became a distinct
species under the name of trov.T, derived from the usual
though not necessary form of i)leadin;:. which uUeged that

'I: As to tlie tor: rovorsioii-

ary interest " applied to !;(hmU. op.

Dicey on Parties, 343. In one way
"reversioner" would hv inoro cor-

rect than " owner " or " jrotienvl

owner," for the person entitled to

sue in trover or prosecute for tlw'ft

is not necessarily tlnmiiiiii', and the
'hmiiius of the chatt<'l may 1)C dis-

qualified from so suing or pro-
seoutinp.

i'") ft secniB uselfvM Ut say
more of replevin here. The curious
render may consult Mrmiir v.

nui;: (185€) 6 E. A; 15. 842, 2,5

L. J. Q. H. M9, 100 R. R. 322.
For tiie earliest form of writ of
«ntry we Close Rolls, vol. i. p. 32.

23 (

Hlaokstone is wronir in statin^r it to

have IxHsn older than the assizes.

Soo Pollock and Maitland, Hist.
Eng>. Law, Bk. ii., o. 4, § 2 ud fin.

' u) Under certain conditions
waste nii(rht amount to trespass,

J.itt. s. 71. see more in sect. vii.

of the iiri'>ent olia])tor.

") I''or the hL-'t<iry and old law,
SCO Co. Litt. 53, 54; IMaokst. ii.'

2H1. iii. 225: notes to f!r,;nr ,.

('<''«•. 2 Wnis. Saund. {jJ4; and
ll'oo'//nn'.-e V. WaUrr ri,S80) 5

Q. i!. 1>. 404. 49 L. .J. Q. H. (i09.

The action of waste proper could
!m !>r.-.ii-lit vnly " by him th.it hath
the immediate erftate of inlicritr-

ance." Co. Litt. 53 a.

2)



.'J56 \VI{ON(;.s TO POSSKSSION AM) PROPKRTV,

the dcfoiulaiit found tin. piaiiitifrs <.oo(ls -.iiid .oiivcrlcl i|„,,,

to his own usc(?>). Th(> on<riiu.i iiotinn „r roimrsim, ,;,

personal ehattels answers closi'ly |„ that of inisfr in i „ -

nients: hiir it was soon extended so as to eovcr tii.' \\ii,,|

ground of detinue (q), and hirir,;lv ox.rlap trespass; a n, .,

tresj.asser whose aets woukl hav<' a unted to eon\er<i,,„ ,1

doni' by a hiwful possessor not lw'in<: aUowcd to take ex,, ,,-

tiontothe true owner " waiving the trespass." and profi >.

to assume in the d*'fen(hint's fa\our tliat Iiis po>s(.ssi(

a lawful origin

III-

>ri li,i<l

r:5

r*
^•

IV.— ir«.s^>.

Waste is any unaut... .'ized act of a tenant foi- a fr, ,I„,M

estate not of iidieritane-, or for any li'ssrr interest, wiii.h

tends to the destruetion of the tent nient. or otherwise t,, t|„

injury of the inheritance. Sueh injury need not eonMM
in loss of inark.'t value: an alteration not otherwise niiselii,-

vous may he waste in that it throws doul)t on the identilira-

tion of the i)roperty. and therehy impairs the evidi'ue,. of

title. It is said that every conversion of land from un,

specie's to another—as ploughing ui) woodland, or luniiii''

arable into pasture laud—is waste, and it has even Wm suM
that buildingu new house is waste (>). But modern autlioiiiv

(p) I51ack.-<t. iii. 1,)2. ,f. tlio and Wiiifht on Possw^ion. 17i.
judgment of Martin 15. in /?»,- ,,/) Martin 15., /. ,•.. «h,..,,

,-OH;//,e.-< V. nr-!„>r (18<i0) oil. .v X. phrase " in vcrv andrnr tuiil

'

2%, 29 L. J. Ex. 185. 188, 120 is a little misleading^, for trover.
R. R. ;)94, 597; and a.^ to tlio forms as a settled common form, fiH^m-
of jileading'. Bro. .VI). .Viiioii mip

lo ('a.-e, 1(13, 1(19. 113. and .see

LittletonV remark in 33 II. VI..

27, pi. 12, an action of delinno
where a findintr l>y the defendant
was allefjed, that " this declaration

/'t=;- ini'r;ifiO;n-in Is a :irw found
lialiday": the case is translated

by Sir R. S. Wriijht in Pollock

to date only from the Idth riritiir\

Retvci Hist. Ensr. Law. iv. Viii

(>) ''If the tenant Imilil n n, u

lioiis|.. it is waste; and it I..-

sutfer it to he wasted, it, is n i:,-,i

waste." Co. Lift. 53 c. '-

as (o fill' building. Jinr,/ ,

AsJc'.ri/h (ICr I). C31,



WASTE. :{y7

.]().> not l)car tlii> out; •in onl<T (o provr waste you must

ritlicr " ill iln^ sense of
iirove an initiry to tjie inlirriiiui,

\:illle or in the S4n? i|e>tii>vin<>- ideiiiitv '•>;•

iviil t.'st s<'enis to he wlietliir til.' acts eoiiii.Iained of

til. nature of tlio tliiii','- diinised
: /^

States, esiK'cially the Western Svat

la' only in a Jiatiiral and reasonahl

altiT

And in the I'niird

hi I.
es, main aeis ari

'.> way ol' n>in<' and imiirov-

iW. the lanil eleariU" wi hi WOOll for e\ain|i|e

Liiirland, or oven in the Kast,i

waste. Aft to i)ermis>iv<' wast

til lose its value or <'o tu ruin t

Wlllell in

•rn States, would hi' manit'est

Ullelili!'- the leni liieliLe, /.r.

or want ol" n

t^ nai It for litV or y<'ars is liahle therefor if

to lepiiir is imposed upon him hv tl

his estate; otherwise Jii' is not

eessai'N' rejiiur, a

an e\pre>s duty

w instrument ereaiimr

{") it seems t hal it ean in

) eas(^ be wast^' to u> a lelleiiieiit in ai 1 aiij).

ahleand proper niann<'r, "
ha\inij' retrard to its enaiai

to the purposes for which it was iiit<'nde(! to Ur used

whatever tlio actual eonse(|iii'iiees of sue!

.'on-

anil

1 User niav 1)

W

oonsidorable course of t

here a particular course of user has been carried on for a

im(>, with the apparent knowledge
and assent of the owner of the inheritance, the Court will

make all iv^nsonable presumptions in favour of referring acts

so done to a lawful origin (//). Destructive' waste by a

t.iiant at will may amount to trespass, in the strict sense,

:3

:>

> ) JoillS V. ('I,a,,,,^'l (1875) \).yiA',.ilH: Itr Ilotrhkii^. Frrh
20 J:;|. ,539, .540-2 (Jessel

Jleux Cohloiil p>l

Cii. 2.53, Gl L. .1. C'h. 44'J.

[1892]

{) /r, ii„

lif

IV.g.

Cnlmiidij (1880) 32 ('li. I). .t08,

.J. (1ii. atr,

Coifiril Charity I'l

•I V. K. T.oiiilntt Wnter\rorT;i

M'.'OOj 1 (!,. (i2t, ti'J L. J.C'h.

) lid Vti, hn-iglil , A'-ia v. .V< //-

. MSS!!) tl Ph.D. 532, 58 1...). 1{. 20
V:iO. \n e(iiitable tenant for (y)

I' i<
1 jt lial)le for permissive <Ji/(i,i-

{) Minirhi'.Kter liimdM M'me-
fo. V. („,: (1880) .5 C. 1'.

i). 507, 512, ID L. ,J. C. 1'. 800;

fnlliuvinfT Sfiiirr Jiihoii (187S)
Cli. 1). 815, 821, 17 L. .1. C

2(i7 >. Ju', V. I'nttoii (1875) L.

;:|. Hi, 4i i,. .1. ("ii. 202.

t,
I ilia V. Sun Ifdon Shite

Co. (1879) 4 .Vpp. Ca.
n-c (1854) 4 454, 405, 48 L. .1. Cli. 811.
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K* iiM** ji?!^

c ::::-

Wk ^"^ Mdn

against tho lessor. Tho n^.on will bo n.or. convni..,,,].
explained hereafter (,-).

In modern practi.c, questions of waste arise either I„.t^^, ,,,
a tenant for life (a), and thos<^ in remain.ler. or l.-tw,,,,
landlord and tenant. In the fonner case, the unauthor,...|
euifng of tinib,.r .s the most usual ground of complain.
"1 t >e latter, th. forms of misuse or negh., are as var„,„-
as th, uses, agricultural. comnuTcial, or mnnufacturin.^ l„r
which the tenement may be let and occnpicHl. A\-ith n ,ni,|
to timber, it is to be observed that ihere are -,i;,|„,
estates on which wood is grown for tho ,,urpos. of perio,Ii, ,1

cutting and sale, so that '" cutting, the ,iu.I.er is the mod,. ..f

cultivation" (6). On such land cutting ih. timber is e,,un .
lent to taking a crop of arable land, and if don. in the mmi.I
course is not waste. A tenant for life whose estate i. , v-
prcssc>d 10 bo without impeachment of wa^t- mav f,v. 'v
take timber and minerals for use, hut. unh-ss with' f,n,l„r
spcK-iflc authority, he must not remove timber plant.,! tV„

ornament (save so far as the cutting, of part is requin.I U
the preservation of tho rest) (c), op,.! a mine in a gar.l,., „r
pleasure ground, or do like acts destructive to the iiidiM,lu,l
character and amenity of the dwoUing-plac, (d). Tl„. , ,„„-

ehaple^"
'"'"" '"' "^*- "'' "' *'"^ ''"'* ^''^^""'"' - .,..,r ,,^0,1

/s r XL rr .
3 Ch. 30r>, f,OL..J. Ch 80IJ ( \

'

(.) lathe United Stat<., w.,e,e (.; See B.,.r y ti,'.,..tenancy ,„ dower is sfill oon.mon, (,S79) 1,3 Ch. D. 179 49 I Ithere are m..y ,„„dern dooi.fons 65; but it secns that 'a .ia Ion ,,u<^t.ons ot w,.,te ari.,infr out n.an coming in time w U

214; ii. 795 .,,. '''^ '"
'"-

^'".J 'V"r "'Z'
'' ^''' " "

(/>-) U tr. iL .,
P- IS.S. IlieCourtlia^not1<i,l<Mi,l.

JnL fuJj ""T '"" '""' '^^''''' ^^'^^"a'l.V ornamental: ;/-,-.-.
cerning t,ml,cr and ,ts possible Il!,<.<ie!/ v. Wohefr,, [mV, ' Hyannt.on by local cu.tom. »ee the fifii -3 I J Vhvf '

judgment ot JesscI M. R I/o,,,,- ^^ w-'
.

' 1
,'

rcoci V. n-on,„.oo, nsU) T R kn ^ f "'" ^""' '''•

18 Eq. 306, 309 43 I J Ch fi,/
'• "" "'l"'^''''"' --^" "'"

4
,

Ju», 4J U. J.th. 652. commission of it by a feiiai.t ,„;-
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mission of such waste may lie n'stniiinMl by injunction,

without regard to pecuniary il;iniatr<' to the inhiritanco: but.

when it is onee eonunitted. flic normal iii.a>ure of (lainagt'8

can only be tlie aetual h)ss of valiK' ^c . Furtlicr details

on the subjecc would not Im approi.riate iirrf. Tliev Ix'lon^

nther to the law of Real Propiity.

As between landlord and tenant the nal mattir in dispute,

in a case of alleged waste, is eominoidy the extent of the

tt'nant's obligation, under his «^xpress or implied covenant*,

to keep the property demised in safe condition or repair.

Yet the wrong of waste is none the less eommi;ted (and

under the old procedure was no less reincHliabli- by the appro-

priate action on the c^so) b^'ause it is also a breach of the

tenant's contract (/). Since the Judi«iturr Acts it is im-

possible to say whether an action alleging misuse of the

tenement by a lessee is brought on the contract or as for a

tort {g): doubtless it would be treated as an action of con-

tract if it btx'ame necessary for any purpose to assijjn it to

one or the other class.

V.

—

Coitvosion.

Conversion may be described as tlie wrouii done by " an

unauthorized act which deprives another of his properly per-

manently or for an indefinite time '"

'^h). Such an ai i mav

impoarliiible for wa3t<> not heiner

treiitod as wronifful at common
law: s«e now 3G A: 37 Vict. c. fifi

(the Supremo Court of .ludicaturo

Act, 1S7:!), s. 25, sul)-s. 3.

(f) Jiiibli V. Yplrertriii (1870)

L. H. 10 Kq. 4t!.5. Iloro tho

tenaiii for life hud ai'tcd in (rood

faitli under tlie belief that he was
improvini; the property. Wanton
acts of destruction would 1)0 very

differently treated.

(') 2 Wms. SaunJ. 04t!.

(g) K.;r. T'lrk'T v. T.ix'ipr

(18K2) 21 Ch. I). 18, .51 I.. .J. Ch.

713.

(/m Uramwell I!., adoptintr tho

rxpre.i.sion of l?ns;in(|uct, nig.,

llinrt V. liott (187-t) L. K. 9 Kx.

8H, 89. 43 L. ,1. Hx. 81. All, or

nearly all, the li'arniny on the sul)-

jeit down to 1871 is .illectiii fin

a somewhat formles-i luaniiir it

must be allowed") in the notes to

WUhrah/im v. Sium-, 2 Wms.
Saund. 87.
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ur may not iix liid.- a lic>iia>s: wliflli. r it does or ii(;r is

imiiiatfi-ial as ivi^muIs tin rii.'lit of llic plaint ill' in a . i\J

action, for cvcu under tin- old forms Ik might " \vai\r lii,.

trespass "; though as regards th<' [)ossibility of the wiiin--

doer being criminally liable it may >till be a \ital (iiie>iiMi,.

trespa.ss by taking and t'arrying away the goods beiin' -.i

neerssur}' element in the oll'enee of larcwiy at eomnion l,iu

But the -letinition of tiiefi (in tln' lirsl instance narrow Inn

strictly consistent, afterwards complicated by some judii iil

rehncmc'its, and l)y niinn rous unsystematic statutory a.Mi-

tions doi's not connTU u> Ii. •!•.. Tin' "' property
"'

of whih
the plaintilf is dipri\ed th.. subject-matter of tiie ri-l,i

which is violated—must be something which lie ha> tli

immediate right to possess; only on this cond'tioii (oiiM

one maintain the action of trover under the old forms. Tim-.

where goods had Ix-en sold and remained in the vendors

po^'icssion subject to the vendor's lien for uni)aid pun ha-

-

money, the purchastn- could not bring an act ion of tni\ i

against a stranger who removed the goods, at ail i\.iit-

witi)out payment or tender of the unpaid balance (/).

But an owner not entitlod to immediati" possession nii::lir

have a special action on the case, not being trover, f^r aiiv

permanent injury to his interest, though th(> wrouyful ;iPi

might also be a trespass, conversion, or bri>ach of conliMit.

as against the immediate possessor (k). As under the .Iii'li-

caturo Acts the difforence of form between trover ami a

special action which is not trover docs not exist, tlu're -
i
m-

to be no good reason why tho idea and the name of coin n-im

(/) LorJ. V. ;v,>t (1874) L. H. 9

L'.x. ,-)4, 43 r,. J. Ex. 49.

(/.) J/e«)s V. L. >? .9. IF. R. Co.

(181)2) 11 C. 15. X. S. 850, 31 L. J.

C. P. 220, 132 R. U. 778. This

appears to have been ovcrlooke<l in

the reasoning it' not in the decision

of tlie Court in Coupe Co. v. Mad-

dirk
(
1891

j
2 (J. IJ. 413, W 1. .i

<i. U. <!T(i, wliich assume-' rhit i

bailor for a term has no iciiiilv

•npainst a stranger wlio injure^ th"

cliattei. 'riie authority of ih;ir i.i-

i.s very (loul);iul, -ee Sandr,- ,: v,

Con;i,s [1904] 1 iv. IS. tiL'^. :)

L. J. K. D. 3o8, C. A.



CONVKUSION. ;j(il

«llt)lll(l not be rM.lldrd to i^oViT llliv,. |a>l -llU'Ilt iuiiid

fllSl'S.

On till' otlirr liand. tli<> imm'' lias Immh ili(i(i,i;lii alt(j>,'rilirr

iil.jcctional)!!' l>y .onsid. ralilr ant lioiilics 7^: and n iiainlv

till' natural Mitaninn- of lonxcitinir |H(1|miIv Io tn\r\ own hm-

has long been l<'lt hrliind. It cainc to he sri n thai llira.iual

iiivrrsion of the hciidit aiisinij lioin iisi' and iiossr->i()ii was
nuly oil!' aspi'ct of the wrony, iuid not a roiistani oOf. It.

liid not inuttiT to tli.' jdainlili' wlicilicr it was iJir <|if. ndanl

,

or a third [urson iikini,' drlivfiy fioni the drfrndant. who
uscilhis jruods, or whcihtr they wen- used at all; the (s>,.nc(^

of tile injury was that the use and possrssion woiv dralL

with in a nianii r aihnso to flic [ihiintin and in((,.isist(.|it

with hi.-, i'i<,'ht of d(jiiiinioi).

The t,'rievanco is tin- unauthorized assnniiitioii of tho

iiow.rs of thr true owiior. Actually dcalin;,^ with anothor's

iruods as owii.T for liowovor .short a linio and how ex, r limited

a purpose (w), is therefore conversion; so is an act which in

fact enables a third person to deal with tliem as owner, and
which would n.ake such dealing lawful only if done bv the

jMTson really entith'd to j)ossi'ss the «.'oods (»). It makes
no (litferenc<> that such acts were done under a mistaken but

lionest and ev<Mi reasonable sup|)ositioii of beiny lawfully

entitled 'w), or even with the intention of bonetitiiif^ the

true owner (h); nor is a servant, or other merely ministerial

Ik

(') Sop 2 Wins. Sauiid. 108, and
I»T lirainwell L. .J., 4 Kx. D. 191
iii'Jt fi)r the flMt time, s?o 2 II. k
N. .132, 115 K. R. 682).

("0 J/n!/in.t v. Foirl,'r (187.i)

1- If. 7 II. L. 757, 44 L. .J. Q. B.
'!-'. (';:siiing- .a clie.iuo in fioud"
faitii on a fraudulently alterod

iiiiloiscnient is a conversion as

ittridiut the true indorsee: Kloin-

ii.iht V. ('(iinptiAr ifEk, iiiiiptf

[1894
I
2 U. 15. 157, o.3 L. .1. Q. I!.

i!74. The same principle i.s illus-

trated by I'niiiii ('rnllf Ti'mk v.

Miisrii l:o'k!< mill llarhoiir lionfit

I
1899

I
2 (J. 15. 20.), (H I,. .1. (^ li.

842.

(li) llin.t V. Ihut (IS71) I.. K.

9 I:n. 8ii, 43 L. .1. P:x. 81.



J62 WRONGS TO POHSKSSION AND PROPKKTV.

agent, excused for assuming the dominion uf goods on l^^

master's or prineipal's 1. inilf, though he •a.trd „ndrr ,.„

unavoidable igiionmce an.I for his masters hni.tit "
^o). It

is eommon K.arning that a refusal to d-liver possession i .

the true owner on demanU is eviden.X" of a .onversion. 1,,,.

evidene*. only (;>); that is, one jiatuml infnviui- if 1 1,„M
a thing and will not deliver it to the own.r is that I rr|.u-

diate his ownership, and nu-an to rxcnise dominion ,„

despite of his title rith.r on my own helutlf or on so,,,,. „tl„,.

ekimant-s. •' If the refusal is in disn'gard of th,> plaint, ll.

titl.\ and for the purpost^ of claiming thr goods eithn- |,„

th.* defendant or for a third iK<rson. it is a eonversion '

.,
.

But this is not the only iK)..sihh infennee, and mav nw
bi' th.. right one. The refusal may br qualified an.I pm-
visional: the possessor may say. "

1 am willing to .1., li^rh,.

but that 1 may be sure I am doing right, give uv reason-
able proof that you are th<> true owner": and sue], ,,

possessor, even if over-cautious in the amount of satisfaetiu,,

ho requires, can hardl/ Ix^ said to r.^pudiate the (rue owner >

claim (r). Or a servant having the mere custody of -(...N

under the possession of his master as bailee—say the s.iNani

(o) Strpliens v. K:-ill (1815)
4 M. Ai S. 259, 16 R. R. 458;
adiuittwl to be giKxI law in
Jloiliiii V. Fowlet-, L. R. 7 H. L.
at pp. 769, 795, and followod in

Barker v. Furloug [1891] 2 Cli

172, 60 L. J. Ch. 368. Cp. Fhie
Art Society v. Unioti Bank of
London (1886) 17 Q. B. Div. 705
56 L. J. Q. B. 70.

{p) Baline v. Huttoii, V.x. Ch.
(1833) 9 Hinir. 471, 475. Still loss

will more dotention of th(> iuhkU
before any demand suffico without
furtiier proof tliat the h>ld(T
assunie-i dominion in disregard of
the owner's title: Vla>itn,' v. Le

Ho;, [1911
I
2 K. B. 1031, 81 I.. .1

K. It. 4H. C. .v., where the pluin-

tifF'.s solicitor vainly tried to ii.i-

pn)ve hU ease by makin)f a formal

demand after the iiwueof his writ.

(7) Opinion of Blaekhiirn 1. in

Ilollins V. Fouler, L. R. 7 II. 1..

at p. 7(>fi.

('•) See Bitrrnuff/ies v. li/niiii!

(1860) 5 II. & V. 296, 29 I.. .1.

Kx. 185, 188, 120 R. R. 594, 5!t;,

lupra, p. 356, note {p). Such .i

eonditional or dilatory refusal will

not be a conversinn Mipr«lv bo 'au-

the possessor's reasons for it are

bad in law: Claijton v. /,<• /,'ov,

note (/)) above.



WHAT 18 CONVKKSH)N. 3t).t

hoiiso-
;if a warohousoinan having tho key of thu \

MMjnably and justifiably say to the Imilor deimui.ling his
g(..'ds: " I . annot dolivor them witliout niy mastorV ord.-r ";

and thi;^ is no convorsion. " An unqualili.'d refusal is almost
always conclusive evidence of a conv.Tsioti: but if tlinv U-
a qualification annexed to it. the qu..stion then is whi'th.T it

1... a reasonable one "'
(s). Again, there may be a wrongful

dialing with goods, not under an adverse c;aim but to avoid
having anything to do with them or wit.i tluir owner.
Whoro a dispute arises between the master of a ferryboat
and a passenger, and the master n-fuses to carry the pa>-
-cngcT, and puts his goods on shore, this may In- a trespa».
but It is not of itself a conversion ;/ . This s(>ems of little

importance in modern practice, but we shall see tl,at it mi<,dit

still allect tlie measure of damaijes.

In many cases the refusal to deliver on demand not oiily

proves but constitutes the conversion. When this is so. the
Statute of Linr'tation runs from th(^ date of tlie refusal,

without regard to any prior net of conversion by a third
person (?/).

By a conversion the true owner is. in contem|)Iation of
law, totally deprived of his goods: th.>refore, except in a
f'w very special cas.^s (j'). the- mrasure of damages in an
action of trover was the full v^ijue of tlie goods, and by a
satisfied judgment (/y) for tlK' plaintill the property in the
goods, if they still existed in specie, was transferred to the
defendant.

J

:>

(j) Alcxdtider v. South f;i f 1821 i

5 B. k Aid. 247, per He-.r .1. at

P-250; 24 U. R. 348, 350.

(0 Foulden V. iraioKfihlKi
(1H41) S M. & W. 540, .58 K. R.
°"l-''-: vp. Wilsor, V. Mvl.iunihVn,
m'U 107 Mass. 587.

(m) MiUer v. 7W/[1891] 1 Q ]i

4Cii, GO L. J. Q. ]{. 404, C. .V.

{x) See per liramwcll L. J., 3

Q. li. D. 490: lliorl v. L. i^ .V. H'.

]f. Co. (1879) 4 E.\. Div. 188, 48
L. .J. Kx. 545, wliere, liowever.

IJramwt'll L. J. was tlie only luoni-

l)er of the Court who iva.s clear that

there w.is any oonversion at all.

(w') Xot by judgment without
satisfaction: /.> pmte Drafce



•Mi \VKf>N(;s lO rosNKMsioN \N|> I'h'OI'l.Ury,

1^ ..- SSA
•« n»:sam

Tli(«niiivii>M itiim nf a pp f. mini liLrhi to diil with aomU
<»r tluvnt.iiiiiir to |.ivv.iit tlif owiht froni (li'iiliii<,' with tli

m

isiioi .oiiv.r.-ioii. tlioiij.'!! it iiiiiy |H'iha|)> \h- .i lau.s.. of ai-fni,

if ^jiiriul (himnyf can Im- sliowii ,-; imlnil it is dotii.iiul

ulicthfi- a iMMsoii nut ah-(,uly in iMiv^rssioti <an coinniit il|,

wronj; of iiniMfNion hy an a. l of inl.r I'-rnnr liniiliil t.,

ii >iMciiil |)nr|io>c, anil fallinif -Imrt of a total as>ntn|>tioii ..f

Woininion iiirain>t Ih.- tnic own* r ,/ . An attimpl' il vi|,

of iroods which dors not atlnf th,. |.|0|m.|| y. the >r|lrl' h:i\l!i-

no title, and tlic sale not hrin^r i,, rnarkct ovcit. not- \.'i til,,

possession, there hiiny no d.liv.iv. is not a conviTsiou. If

iindeitakiii in irood faith, it wonld m. in not to he actioniii'

iit all; otherwise it tniyht (onie within the anul()e-\ ,,|'

sloiider of title. Hilt if a wioiiirful sale is follow, (I II|, U-

deli\,.iy. I.oth the M.lhr ^/>;. and the hiiyci-(ri ar,' -nilM i,|

ii '.onversion. Au-nin, u nn'iv collateral hreaeli of iM.nn i,t

in dealing' with -roods entrnsti'd to on,, is not a convei~i,.i,;

as where th<- master of a ship would not sjirn ii hill of heliur

e.xcepi u,,' ^p«'cial ,, iiii> whieh h,' had no ri<:ht to rc,iir

l>iif took the caryo t(» th,' proper port, and war; williiii; to

deliver It. on payment of fiviiriit. to the proper fonsisrine J

A moroly ministerial di^alini? with >;oods, at the re,|ii .t

of an apparent owiur haviii"' th«' actual control of thm.

(1ST7) ,") Ch. Div. sen, Ui I.. .1. lik.

29: follDwinif Ih-iii^,iie.'iil v. Iln,,i'

"ou (1871) 1.. H. (i ('. 1>. .5,S4, 40
1.. J. C-. 1'. 281.

(;) Eii'jlan'l V. (',>u-'e<j (1873)
L. H. 8 Ex. 120, see per Kolly
C. B. at p. 132, 42 L. J. Kx. 80."

ia) Sec per Urauiwell 15. and
Kelly C. B., I>. 11. 8 Ex. 131,

132, and L iiiun Vrc<li' Bonk v.

-V. ^ a. iru/es Baiik [I'-yy] 2 Q. B.

20.5, 21.5, 68 L. J. Q. K. 812.

yb) I.dnra.-ilnre Wn'/ffon Co. v.

ril:!.i,;il, (IStil) <i 11. ,>c N. -.i:;,

•fO L. ,1. Ex.. 231, 123 1(. i; lil-

' action by bailor a>,'ainst >li. rit!.

I'lir -ielliii!,' the ^'ood.s ab.«(iliit,.|y .!•

U-ood-i of the bailee under a I'. '
.

tlio decision is ou the iil.';iiliii!ir«

(inly).

t r; Conjicr v. ll'i//o/ii"f/ ' Isl.e

1 C. B. 672, U L. J. V. 1-.. Jli.

<i8 H. K. 798.

t'l) Joiiet V. Ilourj/i (1879,1 ') Ux

Div. Uj, 49 L. J. Ex. 211 ; ci

.

Ilenttl V. Careij (next note).



WIIAr IS CONVF.IWloN,
.J»i.-»

,|Miirs not to lie lotn.isif.ii /); ImM the . \tim ,,r tlii<

limitation or rxivptioii is not piv. i-., Iv .IrtJn.Ml. Tlir |h.ii,i,

i> liiiiidl.'d ill ili(. opiiiioii (l..|iv,ir,| to til.' HoiiM' (,r I.onU
Hi Hollins V. Fou-ln- (f) hv Lonl iJla, kl)tirn, tlim a J

:' tin (,)iii<'ti'- iSi'iic

ii*ti(

an o)iiiiioii whidi i:iu<. in a ii I,ifi\rl\

Miiall compass ,i |(i,i,l aiid iiiMni.tiv \i,.\\ ,,t i!i.' v I, ,1,

tliMirv of til.' action of lro\ci-. Ii is i|„.|v said lliat oii

I'liiiciplc. one wlio deals with trood> ;,t tl„. r,.,,i|,.s| ,,f i|„.

[.. i«rm who has the actual (uModv of ihcm. in the l,„i,r, ti,Ir

I., la t that th.' custodian is the tine owner, or has the untln.-

lil\ of the tVlle owner, sjioiiid l„. <.xciis,.d f„r what lie d,,es

if lie- act is of snch a iialiiie av woidd he eveiised if ,I,,n,.

Iiv the authority of tiie p<.ison in possession (^ . if I,.' was a

lii.der of the floods, or intrusted with their <iistod\ . This
vludis from prot<'ction, and was intended to exdud.'. -ucii

:iit> as those of tlie dvfcndants in the case then ai har: thev
had iiouj^dit cotton, innocently and without ne<rlii.'cnre. from
n lioldcr who had obtained it by fraud, and had no title.

Mild ti),.y iiad immediately resold it to a !irm for whom thev
hilutiially lUtcd as cot...n brokers, not makiiiir anv piolit.

Iiiyoiid a broker's commission. Still it appeared to the
majority of the .judf,'-cs and to the House of Lords that the
tnuisaction was not a purchase on account of a certain eus-
lein. ras principal, but a purchase with a m.'re expectation
et'tliat customer (,or .some other customer: takin? the <roods:

tli^ defendants therefore exercised a nal and eifective thouirh
iraiisitory dominion: and ha\iniz- thus assume<l to dispose of

PI llpnl,j V. r„re;, (1S.V2) 11 porlv do.
;•• 1!. 977. 21 L. J. C. P. 97: «7 r/, L. R. 7 ji. l. ..t j,,,. 7(Mi -
"• H. 353; bat this is really a 7«)8.

oa^e of the class last mentioned. (f,) Observe that tlii< mean-
.•"•! t!;i dtfcndanr. receivi<a the j.hysiea) po8so*.si()ii : in s„me of
gwxb on behalf of the true owner. the ea^es proposed it woiihi I..

aorompanied
with tliem that ho niisjlit not in others not.
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tho goods, thoy were liable to the true owner (h). So w,h,i i

the ultimate purchasers have been (though they bought i,-„l

used the eotton in good ffiith}, had the plaintiffs H ...:.•:

fit to sue them (i).

But what of the servants of those purchasers, who hc'-J, !

till- eotton under their authority and apparent title, aiirl },v

making it into twii^t wholly changed its form? Assui. dh
this was conversion enough in fact and in tho common >. i,^.

of the word; hut was it a conversion in law? Could .,!,r

one of the factory hands have been made the nominal .1.-

feudant and liable for the whole value of the cotton? Or
if a thief brings corn to a miller, and the miller, honcsth
taking him to be the true owner, grinds tln' corn into iiinu

and delivers the meal to him without notice of his want „f
title; is the miller, or are his servants, liable to the liu.'

owner for the value of the com? Lord Blackburn thouijht,

the«c questions open and doubtful (/.•). There appears to

hv nothing in tho authorities to prevent it from beintr r.\-

eusable to deal with goods merely as tho servant or a^mt
of an apparent owner in actual possession, or under a eontrart

with sudi owner, according to the apparent owner's dilu-
tion; neither the act done, nor the contract (if any), pur-

porting to involve a transfer of the supposed property in tin'

goods, and the ostensible owner's direction being one wliirh

he could lawfully give if he were really entitled to his

apparent interest, and being obeyed in the honest (I) belief

(h) See per Ix)rd Cairns, L. R.
7 H. L. at p. 797. This principle

applies to sale and delivery by an
auctioneer witliout notice of the.

apparent owner's want of title;

Consolidated Co. v. Curt in |1892|
1 Q. B. 495, 61 L. J. Q. 15. 325.

(0 Bluckbuin, J., L. R. 7 11. L.

764, 768.

(k) See last note.

(0 Should we say " hoiuvt and

rea-sonable "? It seems not; .-v p.T-

*)n doinff a ministerial act of tliis

kind honestly but not roisiinaWy

oupht to be liable for nc?lif,'c:av

to the extent of the actual dajuape

imputable to his neprligcncc, not

in trover for the full value of the
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tliat he is so cntitk'd. It might or riii<:ht not ho convrniont

to hold a person excused who in good I'aitli assumes to dispose
!" goods as the servant and under the authority and for

!; b I elit of a person ai)parcntly entitled to possession I it

m already in possession. But this could not he done wilh-
'\->\<' jverruling accepted authorities fw).

Hf
If A bailee is prim/i facir. estopped as between himself and
ythe bailor from disputing the bailor's title («). A person

holding goods as a wnrehouseman or the like niav brin^-

hitnself under this rule by attornment, miil mny be estop])eil.

notwithstanding manifest want of title, as against the person

to whom he was attorned > j. Hence, as he cannot be liable

to two adverse claimants at once, he is also jiistilied in

redelivering to the bailor in ])ursuance nf his employment,
so long as ho has not notice (or rather is not undiT tho

effective pressure) (p of any paramount claim: it is only

when ho is in danger of such a claim that he is not bound to

redeliver to the bailor (q). When there are really conllict-

ing claims, the contract of bailment does not prevent a

cwkIs; iitid even apart from tlio

technical ctfoot of convci-sion,

nejrligcncc would be the sulistaii-

tial and rational ground of

lial>ility. Uehaviour -grossly incon-

sktent with the common prudonco
of an honest man might hero, a,s

eWwhcre, be evidence of bad faiUi.

(m) See Stephens v. Elwntl

(1815) 4 M. & S. 259, Ifi R. R.
468; Bnrher v. Fur/ofif/ ^1891] 2

Ch. 172, 60 L. J. Ch. 368, p. 362,

above.

i'O 7 Hen. VII. 22, pi. 3, per
Martin. Common learning in

modern liooks.

(o) lleiidrritoii 11' illirnas

llS'Joi 1 Q. ]i. .V2I, »i4 L.J. Q. B.

308, C. A.

(p) UifliUe V. lion'! (186">) 6
B. & S. 225, 31 L. J. (}. J}. 137,

where it is said that there must
be something equivalent to eviction

liy title jiiiramount.

I q^ See Sheridan v. Si<ir Qu<ti/

Co. I 1858) 4 O. B. X. S. 618, 28

L. J. C. P. 58, 114 it. H. 873

('where note the ditference in the

case of a common carrier) ; Euro-
pean (itul Auslriilian Itoija} Mail
Co. V. Jioj/at Mail Stetim Pnckrt
Co. (1861) 30 L. J. C. P. 247,

126 U. R. 884; Jes,sel M. U. in

Kx parte Danes (1881) I'J Ch. l)iv.

86, 90.

1

>
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bailrc from takiiiir intorpIoadiT proooodiiifrs (r). Tlii> . ,„

• vidcntly fulls witliin rli.' iirincipl,. siitrir' I'd bv l,.,!.l

Blai'klmni: hut (li,. n.Jos d.^end on the spoeial charari.T ,,f

a bailee's coiitrar'

\\'herf a bail.M. has an iiitcivst of his own in th,' tio\A>
(as in tlu' common cus.'s of jiirinir and pledge) and under
colour of that interest deals with tlie goods in exeess of his

right, questions of another kind aris,.. Any (>xeess what-
ever by the possessor of his rights under liis contract with
the owner will of course b,. a Im-acli of contract, and it may
be a wrong. Hut it will not be the wrojig of conwr-ie;!

unless the possessor's dealing is "wholly inconsistent \m!|i

the contract under which he had tlie limited interesl/ ,i.

if the hirer for exami)le destroys or sells the goods (.f;. Tii;ii

is a conv<.rsion. foi' it is (hvme.1 to be a repudiation of tin,

contract, so that flic owner who has j.ai-ted with pos.s,»inn

for a limited purpose is by tlu' wrongful act itself '•

-(l

to the immediate right of possession, and boco
ellcctual " tru<' owncn' "" capable of suing for the i:i r

their value. But a merely irregular exercise of po\v,r. ;is

a sub-pledge (^ or a pivnrature sale {n\ is not a comnM'oii;
It is at most a wrong done to the rev(Tsionary interest of mi

owner out of possession, and that ownor must show iImI

he is really damiiiti<Ml (.r).

(r) Ifof/ei^ V. Lntiih,;! [18!)I| 1

U. H. ;n«, (id L. ,1. Q. U. 1H7,

following //eW/.' V. //o„7, note ;;\

(») ]Jlacl<l)urn .1.. L. R. 1 (i. Ji.

614; Cnoyer v. Il'i/loinnf' (181.5;

1 r. 1!. (i72, 14 L. J. C. P. 219,

fully paid tlio measure of itin;.i.' -

is only the amount of tlic impiid

instalments: U'/iitelvi/ v. //

L 1918 J 2 K. B. 808, 87 L. .1. K' i:

1058, C. A.

(/) Donald V. Si'rllhi ] {•^i>>>

68 R. ]{, 79S. Ft can he a tre-^pass L. R. i Q. j{. .58,5^ 3-, |^ .1 (,>. 1;

only if tlic bailment i.s at will. 232.
Under the ordinary hire-piircliase ;,-, UuUulao v. //oV/rv ilsiis

agroemcnt the hirer liai an a.-sitrn- Ex. r|,. L. R. 3 Kx. 2i)!t : :it

ab!o intero<t, and if he sells to a p. 302. 37 L. J. Kx. 17"!.

third person before the price ia (.r) In .Inhnson v. Ste.ir , I >>(;.),
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The technical .listin, tion l^.tu-

*" tile (IclrlK „|,( s li.rliH',,!
'"^'"'^^ t''^' "PC". ..itv .,,,.1 .

"f»^"l possession i,

oniu. right iLlf.
''''''"' ^''^^ '''-'-'''• abuse

-Xr:li;;::;;;;:;.,,;:,l' -^^ -'>
..'m.< .•

"all po'-srssion. his n.rht is ..-n,,, . <

'" '"''«

"7"'.--™..""i ^ic^:tr^:;rT'' '!'''"''''

^'i'''^" (V). iiut 1 s,.|I..,. • •

^'"' "" '"'I

»-;-Mi,o™.,.tHp™.„r ,,;:,:':;;;:'''"' ';"- '-

1>VU','(Z) Tl„. II
''XCITli.s fhr .omiMcl

*-i» '; ;; :r^^^^^^^
;

-*•--.!.
™;::;::::'.rr'''r'

-"

«r:«.?:r.,;n,l;: --^r""
- "»

;"?-!o,„oll.ytl,o,„ajo.-itvoftl„.
ir V V r" '• '''"'^ ^''^«'" '

!-"•'. tl,oro should not have boon i, t \, '?'' '^ ^- J' Ex. 180.

fj-„t for tho defendant: T; ,;»;,/''• ''^^^ ^"'-^«
3 Q- B. D. 490.

•^- "'^'"'•'f'- Purcha^r. tln.-o iK-i^. „.

•'•. ^v.here an innkcv,>,.r sold a T/u V' '

-^- ^'.ortly aft«r t.u. deli,,., rl "'"•""" ''^'""^'-"'^ ^"-^-•

24
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goods under covenants entitling him thento for a cortaiii

time, di'terminablo by default after notiee. is virtually a

bailee for a term, and, like bailees in general, may be guilty

of conversion by an absolute disposal of the goods; ami

so may assigns claiming through him \vith no better till'

than his own; the point being, as in the other cases, thai

the act is entirely inconsistent with the terms of the bail-

ment (?>). One may bo allowed to doubt, with Lord Blaek-

burn, whether these line distinctions have done much good,

and to wish " it had been originally determined that eviii

in such cases the owiier should brin^ a special action oti the

case and ieeo\er the damage which he actually sustained" ,/).

Certainly the law would have been simpler, i)erhai)s it would

have been juster. It may not be beyond the power oi tiir

House of Lords or the Court of Appeal to simplify it eviii

now; but our business is to take account of the authoriiirs

as they stand. And as they stand, we have to distintrui-h

between

—

(i) Ordinary cases of conversion where the fuU \-alin'

can be reeoveretl:

(ii) Cases where there is a conversion but only the

plaintiff's actual damage can be recovered:

(iii) Cases where there is a conversion but only noininal

damages can bo recovered; but such eases aro

anomalous, and depend on the sub.stantial (aus<<

of action being the breach of a contract lietwrii

the parties; it seems doubtful whether they ouirht

ever to have been admitted ((/):

la;"- entitled according to tlio true

facts of the oa,<K! and the real

nature of the transaction:" per

Cur. r, il. & N. 295, 120 11. R, 593.

(li) I'eiiH V. Biitie-itoii (1S31) 7

Ex. l.')2, 21 L. J. Tx, 41,86 R, R.

593; wiierc see the distinctions aa

to trospa.'is and larceny cririfiilly

noted in the judgment <li'li'i>rat

by Parke B.

(c) L. R. 1 Q. 1!. at p tlM.

id) On the question vliotl-r f-iH

or only nominal dama<,'e-i <;in li«

recovered for conversion i>f a Jo^u-



TKNANT8 IN COMMON. .,>,

(iv) Ca..s .h,.n. tl..,.,. f. „ot ,. eonvrsio,,. ,., ,„

ontlu.oaso,
l,<.ston..ov,.rtIu.,H.,„al,lama£ro.

A man may 1„. IfaU,, ]„. ,,,,„, ,. ,

.roods wl.l,!. 1 I

' the c()iivcr.siun ol'^oous, wiiKK lie lias iTi)i>.s,.ntr(l to }„. ;,, i,;

H.la.nun .as ..„t,tl<.a ,0 po.,..ion (., Anil 1. ,.av !

.abI.forconvo,.su.nby..iUsatodolivo....,,..,,,oha;h
1I-ess,on and has w..on.fully ,,..|iv,..v., „. .dsj

poison l.avu,^ no titlo. H. cannot d.livor ,o H.o

-::^:t;::nt::::\:-
i'-;ni,.du.,.dsand;i:od:d:,H:';'7r:r,r
^Pla.nt.r may 1. ostop,.d by eondn^^

- 'ate to an a,,, uvnt authorit to d.al ..„,.,„, „,,,,,
111 the manjior I'omj.laim.d of {g).

'

^i- Injur i.(>i hiitn-m Trtiimf^ ;„ c

-an-tlH. ,..,,,,„.„,„.„
, ,., „,„„„,

"">I'T. I.e. iU.>i,osa.ssio,i. Short of lint •,, .,
«' V.h,. on,. .,,i,,«H..„,,,.J ;.'.;:::;-

7'' '

ment wliidi is not iiepotiaMo. hut
only evidence of a debt, SM, y/,„.,-;,,,,

/'•• * 6\»« V. /.. ^ ..f.
„. ,taj

llMOJlQ. B. 270, 69 J.. J. q. ij.
K'-f, ('. A., whero the plaintifls
«Bre l,dd entitl«l to roc.ox-,^r in
full on other grounds.

^ « Div. C8, 5« L. J. Q. H, 415
") i'*.v/o/ a„rf ir. of Ennhin.l

^^"l^.
Midland It. Co. [189|] 2

<i- »• «3, 61 L. J. Q. 13. 1,5/65

24(2)

r- T. 234, C. A.
'^^'"^ '"'«" <" '-> «„„l- V

.'/'V..,.y /)„r^.,v anrt U„,ho„r /?,>«,-,/

M««9J2Q. «. 205, 68 L. .T, (Mi
«•»-• A.s to what will nud will
not. anumut to such authorifv, .e,.

'^y". M'J"2| A. C. 32J, 71L. J.
Iv !'-. 667.

</') r>„d Hatlierlfv, ./«,.;/.., v•W'W (1872, L. R. 5 II. L. 464;
•1'2, 41 L. J. c. P. 221.
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tlio comiiKiii i)ro[)('ity cannot In'ooiiic a convirsioii tliroiit;!i

subsequent misuppropiiation, tlioutrli llir form in which tli

property exists may Ix' wlioUy con vert ihI. in a w iihr mii>. ,

into other forms. There is no wronir to thi^ co-tenant's riL'hr

of property until there is an act. inconsisliMit with thi' enjo\-

inent of the pro|K>rty by Iwtli. For every tenant or own i

in common is eciually entitled to the occnpa'tion am! um i.f

the tenement or pro|ierty (/): he can therefore l)eeome a tn>-

passer onh' by the manifest assumption of an e\chisivi' .ukI

hostile possession. It was for some time doubted wlielhi

oven an actual expulsion of one tenant in common by aiinth' i

were a trespass: but the law was settled, in th(> latest jurioil

of the old forms of ph'adinj^, that it is (A"\ .Vt tirst sinli;

this seems an exception to the rule that a jiei'son wlio is Inw-

fully in jiosscssion cannot commit trespass: but it is not -e,

for a tenant in common has legal [)Ossossion only of hi< uwii

share. Acts which involve the destruction of the prejn iiv

held in common, such as digging up and carrying a\v;i\

the soil, are d<>emed to include ouster (/): unless, of ikih--,',

the very nature of the property (a coal-mine for exaiii|'lt'

be such that the working out of it is the natural and jieiv-

sarj" couj'sc of use and enjoyment, in which ease the werkini;

is treated as rightfully undertaken for the benetit of all

entitled, and there is no question of tri\spass to iiropenx.

but only, if dispute arises, of aecountiner fer tli.

proceeds (m).

The normal rights of co-owners as to possession anil u-

may be modihed by contract. One of them may thu- lia\'

the exclusive right to possess the chattel, and the c'lier iiiiv

have temporary possession or custody, as his bailee or ^i-

(0 Litt. s. 323. (!f IVUl-hi^oii v. llanrrl'

(J() Murray v. ll'ill (I849> 7 (184(i) 12 Q- «• S^T, 16 L. J. Q B

C. B. 441, 18 L. J. C. P. 161, 78 103, Co. Litt. 200.

R. R. 708, and Bisolow L. C. 343. (w) Joh v. Pott'.n (187,)'. L. R

20 Eq. 84. 44 L. J. Ch. 202.



KULK I.V KAVOi;i£ OF i'OS.si'Hsiov o-.,

^-''- -''-'^ tho pow..r Of ..o„fVrn„. .„v ,.o.,...,.v n..|,,

;;-'
;'-''l I'.rsnn ..vvu as ,0 l.is ,Mv„ ^lunv. Jn AvW.

'

"'"'"'"f
^'^ -"''' '-'"•• f"..x. <.n.l.l I.,. ..1., ,„, „„.i,.

-'-n.o„ l...„olit. .Alt.ruanls A. I,., l;. ,,,,,. „.,. 1,..^ „
takoittoannm.fion mo,,.. Th,.,. B.. (I.ns h,. i,„. ,.,.nu,..l
ro,s.c.s..onoftl.. box. .Miv,.,vdit,oZ. i. uavol-,^

'-InodoWv .nana,.tio,. b.vA. T!.,. ,j,„|o,m.,„s ...o,.,..!
on the assumption that 15., .hil,. ,v,„ai,n„.. uw,.,.,. ,„common as to half th. prop,.r,y, ha,! a,.c,„i,v,| p„ss,.sMo,. o,.Jv
as bailee for a special purpose, a,i,I h,. nro„^f„l ,loali„.
with It determined the bailnient, a,ul r..-v,.st,.d A 's ..i^rt
fo immediate possession (o).

yil.— Eu(()/,I,d Pinfrr/ioi/ of I'os I •''<t"i>.

An important extension of legal proteetion and remedies
has yet to be noticed. Trespass and other violations of
possessory nghts can be eommitted not only against the
person who :s .awfully in possession, but against anv
person who has legal possession, whether rightful in it^
<>n;-nn or not, so long as the intruder eannot justify his aet
'••K er a better title. A mere stranger cannot k^ heard to say
hat one whose possession he has violated was not -ntitled

t" PO..OSS. Unless and until a superior title or justification
'» ^liown, existing legal possession is not onlv presumptive

'">
f 1892

I
2 Q. li. 202, fil L .1

Q I'- 709, ^. A.

(1S.51) 7 Ex. 152, p. 370, abovu,
and siii.ilar cases cited in text.
'?". '.vlipfher, on the fact.^ 1!. was

ev.Mi a liailw, or was not rathor
Ml tlio porition of a servant hnvinsr
i>an' custody. The action would
have been detinue or trover nnder
the old nraetice, and was so treated
by t)ie ( ourt.

I
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but conclusive pvidenro oi tlio riglit to possess. Somctim.K
mere detention may bo ufHciciit: but on priMriple it sr, ,,1,.

more correct to say that physicil control or o(!cupatioii i.

prima jaele evidenee that the holder is in exercise ^on lil»

own behalf or on that of another) of an actual legal |,„ss. >-

sion, and then, if the contrary docs not appear, the ii.cid. ii«

of legal possession follow. The practical result is Ihat ,mi

outstanding claim of a third party (y«>^ tertli, as it is c,:,]],,!

cannot be set up to excuse either trespass or conwrsion;
"against a wrong-door, possession is a title:

"'
••;inv

possession is a legal possession against a wrong-doer;' ,,i-,

as the Roman maxim runs. •' adversus xtran.os vitioMi

possessio prodesso solct "
(p). As regards real proprrt^ . a

possession commencing by trespass cmx be d.^fended ui^uiibt

a stranger not only by the tii-st wrongful oeiupior. hut i.v

those claiming through him: in fact it is a good root of In],-

as against every one except the person really enlith-d q ;

(p) Grnl.inii V. Pen! (1801) 1

East 244, 24(5, (! U. K. 2t!8;

Jeffru's V. r;. //-. /,'. Co, (l8.-„i)

3 K. k H. 802, 2.-. I.. .1. Q. I!.

107, 103 ]{. H. 7.>3: I!onn,n v.

Foxhrool^e (186.)) 18 ('. J{. N. S.

.515,3 4 L. .r. C. P. l(!4, 114 U. 1!.

588; extending: tlio principle of
Ariiioru V. Tlrlamli-ie (1722) 1 Str.
i04 [505], and in 1 Sm. L. ('.

;

D. 41. 3, de poss. 53, cf. I'aiihis

Sent. Ree. v. 11 f 2: «ufficit ad
pi-ohationem ^ it.,n cnrpoi alitor

teneam." The rule is now treatc<I

as .-ettled in the C A., s™> The
)n„kfu'h! (1902

1
V. 12, ,54, 55,

71 L. J. P. 21, and the Judicial

Committee: Olenwoorf T.uinher Co.
V. Phillip. [1904] A. C. 105, 73
L. J. P. C. 62. And such use
and enjoyment as the nature of
the subject-matter admits of is

gMod ovidohce of possession. See

llarjKi. V. Clinrlrstroith nS'.'Ji 4

I!. & C. 574, 28 il. R. 4(1.-,. :,ml

otlioi aiitlioi'ities coll. 'I in

Pollock and \Vric,rht on Pn- i -i»ii.

31—35.

{q) Ai^hoi- V. U'hiVorl Tor

n-hUelock) (1865) L. R. 1 (l I!.

1, 35 L. J. Q. B.. 17, 143 U. R.

598, approved in Perrii v. fli-Mli

11907] A. C. 73, J. C: cp. r„ti.,

V. Spvinr, (1818) 15 .\l;uv.^. 13.".,

and Bigelow L. C. 341: y.'-vn-

her^ V. Cnuk (1881) 8 Q. I!. Dii-.

62, 51 L. .]. Q. 15. 170; l).,ii^», v.

Vilz(iernhl [1897] 2 Ch. .Sd, 9(1.

66 L. J. Ch. 604, per l.indlpy

L. J.; and see further Pollock and

Wright, up. cil. 95—50, and a.-.

to land notes in Radcliltc and

ililea, Caaes on Tort^, at pp. '282.

288.
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a.a uUunutdyJ>v tlu. op.nU..a or M.,. S.uut,.s .U.nnua-
tmn.xtnuiy I„Honu'.so;,sau.,M.st liimalx.
The authorities du not cl..aHva,.,..l,^,.,,,,,,,,^

tha .t ^v.,uh „.ake no dill,.n.nn. ,r tl.wA. /,Wo
. ...J,,,

v.olat.^ by th.. .l..iVn.I,.n, w.n. nut onh . ul,.„.M „l/..u
oi..onslywron.luI. But th. rul. . ,. „.l o,' ,^. /.Wo"pos-—nonly. It wUI not help a daunanf .h,, ).,,. 1 , i„
po.o.s,on but bas b,.u cHspo.ss,..s. .., ... , ,,,,„i ,„,„„^,„.
anc has not uny right to po.s,.. (r„ nor - .ho ha. n.vvr
liad possession (s).

Tbis rui. in favour of possessors ,s in,.,lan,..,,,aMn both
evil and erunu.ai .jurisdietu.n. Jt ,. ,„ddi,.r,.nt lor nosf
practK.a purposes whether we deenni.,. r,.... or ,1.,. ,,;, ,,
1.0 tha the .x.sting possession is i,n.>a fan. ..videue,. of.-.ersh.p or of the right to pos..s •'

,h,. pr,.sun.p,ion
ot law .s hat the p.rson who has poss^.s/on hai ,he
I'-l-tv

(
):-or that, for ,he sake of p,.„He p,.,,,„. ,,dpmty, and as '-an extension of tl,a, pro,,.et,on uin,.h the

law throws around the person -
,.;. th<. exi^in:, possession

'sproteeted, without regard to its origin, a^nns! all nK.n
whoeannot make out u bett.r right: -or say (r) that the law

(,) 7;«W^y V. Gro.s (18«i3) 3 stH.,„. tl.at,
'

Ill- can "laintain

m R. II. 4.57.

') ^-e'lfte V. L.-irri/iri/ (I8i'>) I

Man. .>c (Jr. 972,01 U.R.' 707'

'n Urd Campl.ell O. J. i„
Jeirrie.^ v. G. If. /.'. Co. (18.;^)
> E. .^c IJ. at p. 800, 25 L. J. Q B
107, 10:j R. U. 755. but this docs

("1 Ivord Ueiiniaii C. ,|. ,„

A^ W. at p. 08I, (57 K. 1{.
74"

Tliis is preci.s.-ly Savi-nv .s th,y>ry,
wl.K-h imwcvor i- not now ffeiicrally
aceeptod by students of l^,man
law. In some respects ,t Km the"ot sc-om consi,stent with the uro , ,

'"*"" " ^^' *''«

t-ionofovo„a.nani..s;,;';:r::^: ZZu^^Tc ''^•^*''^
f"l ,K..sc^ss<,r ...aiast a new ex- takl

"""""" ^^'
"

It in an

>
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n7G \VUoN{;:; TO PCSSKSSION AND I'KOPF.KTY.

i«i:

j,'iiit"it> |io»cs>i(iii tor iIh' >;tk of triir t)\\ii('i>. ;ml In rrlii\,

tlit'iii troiii tlir \<\iitimis Imrdcii of loiitimial pnof ol' tn!'.

but cannot do tliis illtrtually witliont j)iul<'(tiii<,' wioni;!!!!

possessors alj-o. Sikii considerations nniy Ix- guidis ami .nis

in tho future dfV(loj>iu(>nt of tlie law, but none of tlimi uili

ddifjuatcly e.vplaiu iiow or why it came to be what il. i~.

Anain, a-; ilr jm lo |io>*ii'ssi()M is tiiiis protccttMJ. so dr jnf

possession—if by that term w< may (hsij^nate an imnu'dm!.

riglit to possess whi'u M'parated from iietual h j^ai posses>iiiu

—was even under tiic oM system of jdeadin;,' invesiid \\;tli

the l)enelit of >trietly possi ssory rrnifdie>: that is, an owni

who had parted witii possession, but was ontithd to ri>iiiii

it i't will, eouKl sue in trespass for a disturbaud' li\
i

stran<:er. Sueli is the eas*' of a lamUord whire the ti iiaii. v

is at will !,»•;, or of a bailor where the iiailimnt is riNoralil'

at will, or on a eonditioti that can l)e satisfied at will;

which last case i...dudes that of a trustee of chattels rc.naiii-

in>.'' in the control and cujoynK'nt of the nsfiii qiir fnisl, |',,r

the relation is that of bailment at will as re<jards the I <j:il

interest i//^. In this way the same ac* may be a lrc-|Ki->

both a;:ainst the actual posse. md against the pii>f,!i

entitled to resume possession. ne who has the juii|i'riv

may have a writ of trespass, and he who has the cii-tndv

another writ of trespass" (.-). "If I let my land ai will.

and a stranger enters and digs in the land, the tenant iii:i\

bring trespass for his loss, and 1 may bring trespass for th.'

loss and destruction of my land " (a). And a lessor or ImiIni'

Be>itzesscliiitzc*, 2nJ ed. ISfiO). wiiero .a servant is l)oa!on ;iinl ihr

("p. tlie same autlior s "Dor Be- master has an action for l.i^- ct

sitzwille," 1889. service.

i.x) Bro. \h. Tre^pas, pi. 131: (y) Soe Bnr^er v. Fu.in..^

19 Hen. VI. 45, pi. 94, where it [1891] 2 Ch. 172, <iO L. .1. Ch.

ia pointed out that the trospai?sor's 368.

act is one, hut thfi eiinsps of .H'tion (-) 48 Edw. III. 20. >!. ^

are '• diversis respectibus," as (a; See note (.t).
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It will llliirlll ll,l\r ;|l| ;|( lidii (if tl <|i:i>- /•/ • t iintih ili>aill^t

''" ''"•"" '»'''l"'' I'iiiiM'lr uhrr,. tl,., latt.T lia,l aluis-.l il,

>ul>j''<I-inalt.r i„ a iii.iiin.T so inconsistent with his rorilrart

:.> to amount to w (h-torniination of tho \, tfin tr or hail Inl•n^.

If trnaiit, at will coniniit voliinlarv wa-fp. as m pullinj?
-iown of houses, or in h llinjr of tn'.s. it i> s;,i,| that ||,,. |,,.^,„.

-hail have an adion of trespass f(,r this ai.-aiii-f lii.' h ss,.,..

A- if 1 lend to un.. niv si,,-,, to (nth. hi, land or n,v
ox.ntoplow thr land, and h- kilhtii ni\ raltl,.. | niav w.ll
li:iv- an action of tiv.pass a-aiiist l.itn iiotxN ith.taridin- ih..

I'lidinsr '
(6).

An exclusive ..-..dit ol appropriating things i„ whir-h
I'lop.Tty is acpiin.l .,nlv l,v caplnrc is on thr same lootinjj
ill ivspcct to rcniidi,.s as actual posscssicui (c).

Derivative possession is r.pniUy protivtr.l, throu<,'h whal-
.vrr number of removes it may luiv.> to he traced from the
cwnrr in possession, who (by modern lawy, rs at anv ratr)
is assumed as the normal root of tith'. it may happen that
a Imileo delivers lawful possession to ;

'

ird per>on, t,. hold
as undcr-bailee frorn himself, or else as immediate i„.ileo

from the true own<>r; nav more, he may re-deliver pos>es-
Mcn to th owner for a limited purpose. >„ ,hat the bailor
Ims pcsscssion and is entithal to possess, i.<.t in his orii^-inal

Hiriit. but in a sulmrdinate right derived from his "own
bailee .f/). Such a right, while it exists, is as fullv protected
Hs the primary right of the owner wouhl have been, or iiie

seiondary right of the bailee would be.

'') r.itt. 3. 71. If .my doul)t

he impliiHl in l.ittJoton's " it U<

^^"I." ("oko's (oiiiincntarv rc-

movcs it. Such ail a<c -^ con-

teniftli .s<) much tlio frprlml.I ^.^,^d

mlioiitancc, as it doth amount in Tanut . 'ICH, 11 U. R.' .5

hiw to a (letorniiiiatioii of hi>j

will."

C) Iloliord V. /!f(l/,'i/ (181!)) 13

Q. I!. ilV,. 18 L. .1. (}, I!. |0<l,

7S ]{. U. 432, Kx. Ch.
(ri) iiai„-,!i \. 'll',i„u ,'iSiO; 2

506.
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Troublesome fjurstions were raised under ili,. old law i,v

tlie position of u pei-Moii who hud got |)<).'.,s."^>ioii of u:'<'«U

tluough delivery niudo by a mere tre,H{,a.s.s..r av l>y ah

originally lawful possessor acting in exee.ss of iiis n^la.
One wliu rewives from a trespasser, e\en witli full kmr...-

iedge. does not himself become a trespasser airuin-i il..

true owner, us he li„s not violated an existing liuiul

possession ^r;. The best proof that sueii is tl,,. |.,\v is ,1,,

exist. 'nee of the otl'ence of receiving stolen goods as di>tiii,t

from theft; if ri'ieiving from a trespassrr maile nn, a

trespasser, the receipt of stolen goods with the intention „f

dc^iriving th.' true owner of them would have been lar-i,v

al common law. Similarly where a i)aih'e wron-lalh
di'livers tlio goods over to a srranL'er; though the l.,ii!.,.s

mere assent will not prevent a wrongful takiui,- i)\ il,.

stranger from being a trespass;/).

The old law of real pro|M>rty was even more fa\oiir,.l,l..

to persons claiming through a disseisor; l)ul it would h,'

useh'ss to give details here. At the present day th- nl,|

forms of action are ulmost ovoi-ywiiere abolished; an. I ii

IS ijuite certain tliat th<' pos.sessor under u wrongful \n[v.

even if he is himself acting in good faith, is by [Iv-

common law liable in some form to the true owner <r. una
in the case of goods mu.st submit to iveaplure if the ,,uii,.r

can and will retake them (h). In the theoretical! x- po-HM"
case of a scries of changes of poss .sion by independent

(e) n-ih.ni V. Barker (1833 j 4
U. & Ad. (iU.

(0 27 Hen. VII. 39, pi. 19; cp.

Ki Hon. Vir. 2, pi. 7; Meiniir v.

lHaK-p (IS.-JG) 6 ];. A: |{. sn', i!,i

I.. .7. (i. I!. 3il!), 10(1 It. 1{. s-1'1.

she (.ISO for spoilins; tin- u'oo(l>.

(//.) Sco lildilpx V. Ilig.ii Isii.Vt

II H. I.. C. (J-21, :'A L. .1. (', F.

2S!i, 11.-, H. \\ :53l, where iM~«,'l^

ii-<siimo(l witli.'iit (lisnissinii, .mly

tlif' luicstioii tif prop.'rfv lieini:

(?) 12 K,hv. IV. 1,3, pi. <,; i,„f ar-»od. Ilut prohably t!,at .,<.

tlii.^ wa!< iirobahly an innnviition ir<Hvs too far in allowin-j- ro in.tjro

at the time, tor liriau disspntcl. by tone, except i)orhaps .,m in<li

The aotion appears to ha\c l.oeu on pursuit: see p. 393, below.
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tiv..,,ass..s, it would .,.,„, that .vorv M.f.c-,*M-x,. wronjj-.Im-r
IS a tivspassor only ,,s a-air,>t his i.„„M..liat,. ,,n..l.ci..ssnr

wl,..s,. d.' f,Ho pus.s^.ssi.m h,. .listurl.r.I: tl,„„^W. as r.'tr"ds
land ..x...-pti«ms to this principl... th. .M-nt of uh„h ,.. not
fiv,. from doubt. w.T. i.itrudiir, ,1 i.v tl.,. dortriii,. of '

,.„trv
bv ivlation • and th.. practirv as to r.rovrrv of n.rsM,. pruiits
liut this too is now. as r..i,^ards nMI lial„lit.v. a m:,tt,.,- of
nil re curiosity (/).

\ Iir. W'roi/i/s to Ea^,mi-nh, dr.

i:M>rni(.ntsandoth<.r in.-oipon.r iidit> in pro|M.riv Taiipr
a fnn-.- to propn-ty than pn.p.itv itself u^ lIi. v hn,.
b.rn ing<.niously ..all.d -k), a.v not ,,,pal,l.. in an rxa-t m 'nv^
of l..|'.gposs..ssod. The ..njoy.n.nt whi, h n.av in ti,n- rip.,,
into an ease.m>nt is not poss,.>sion. a.id iriv.s no pos<, s^orv^
nd.t hdore the due tin.e is f„i|ill,.d: ' a n.an who has u>ed
a way ten years without titj.. cannot su^ e^,n a .trar.-er
<'"-^t"I'pinffit"(/). Thoonly possession that e.n eomo
m .piestiou IS the pos..ssion of the dominant t.n.ment it-
-It. the texture of legal rights and powers to which the
tnngo ' IS mcidout. Xeverth.'less disturbance of ease-

ments and the like, as completely existing rights of use and

fn Tho common law ,„a,ht ron- For tho law ot tres,,,... to land ^,

t..'l of pnvUy of wroncrful estate GuiWoM il%or,) XX V.K !'•
-.-lbetween an onginal trespasser an.l L. .1. Ex. 280, 105 R XK 'v'xIjenon, c a.min^ throu.t. l,i,n, and ./.^.„.„ ,.. li,Mirf,. n. 0) "Vhu, appUod tho doctrine of eon- CI,., E. IJ. & K. h,, ,9 , ytinump- trespass to suel, persons; Q B 1)9 111 i, ,,' "',,- ' '.

and this would porhap, l.a.e .,eon lli.oL L '( aci-sfo

at"^ d.,l,ke of ti.e
j .d^e., to fifth edition of (lalo on i:a.en>enti,wuit.plv.n^' capital feloni-.s, ope- 1870

'

ri;".L:'"_"" '""""''f
""^'-^-n (') ""l-e,. The Common I..u-.

m se^^o al d.rectxona prevented the 1 1901
| 2 Ch. 324, 328, 70 L. J'w of trespass from bein? lo-ieal. Ch. 740.
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HI" ""^

«(i

enjoyment, is a wrong in thf nature of trespass, .;
1 remo-

diable by action without any allegation or proo. v
: spcciti.r

damage "(w); the action was on tlio case unller the old forms
of pleading, since trespass was teclinically impossible, thoiiirh

the act of disturbance might happon to include a distimt
trespass of some kind, for whieli trespass would lie at tli.^

plaintiff's option.

To consider what amounts to tlie disturbnnee of rUjU\>

in re aJicn-a is in effect to consider the nature an<l extmc
of the rights themselves (»), and this docs not enter im,,

oitr plan, save so far as such matters como under th(- I, ;i,l

of Nuisance, to which a separate chapter is giv(>u.

Franchises and incorporeal rights of the like nature, as

patent and copyrights, present sometliing more akin to

possession, for their essence is exdusiveness; and indeed tiv>-

pass was the proper remedy for the disturbance^ 6£ a siri, th
exclusive right. " Tn-spass lies for breaking and enteiiu<r

a several lishery, though no Hsh are taken." And so it Im,

always been held of a free warren (o). But tlie same reiimik

("0 1 Wins. S.amid. CHy; Ilnr-
rn,} V. llirxf (1868) F.. It. 4 Kx.
43, W, 38 L. J. Ex. 1.

{>!) Thus llopHnH V. a. .V. li.

Co. (1877) 2 Q. IJ. Div. 224, 46
1>. J. Q. li. 265. sets bounds to the
exclusive riplit r.mfprr'xl by the
franchise of a ferry, md nnlton
V. Aiiffu-t (1881) 6 App. Ca. 740, ,50

L. J. Q. 1!. 689, discus^-s with
the utmost fulness the nature and
extent of the ricrht to lateral sup-
port for buildings. Both decisions
were given, in form, on a claim
for damages from alleged wrongful
aet9. Vet. if U riear that a wurk on
Torts is not the place to consider
the many and diverse opinions ex-
piessed in Di.Koii v. Augus, or to

define the francliise of a ferry nr

market. Again, the later ea-o .r'

Alturneij-Ueiieral v. llorncr (ISH.ii

11 App. Ca. C8, 55 L. .1. (^ i;

193, interpi-eta the grant of i

market in »ive juxtn qiunlain /of-.,

an information allctriri:: cn-

oaehnient on public wavs bv tl,:

-,\sgoo of the market, and el.iiiiiinir

an injunction.

(") Iloltord V. Uaileii. \'.\. ( ii

(1848-9) 13 Q. B. 420^ 18 L. J

Q. B. 109, 78K. R. 432. Cp. Fii:-

f/eiaht V. Firhnnk [189'7] 2 Ch. 96.

66 L. J. Ch. 529, C. A. Sw thf

authoritits eollect»Hl in anriiinetit

in Holfoid v. Bnilfitj in tiio (.Vnirt

below, 8 Q. B. at p. 1010.

m. 'JsssM;s^tam;iwmiM^- m^::^s.y.'wmstj^F::z. ' .jnt -mEif.
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appl.os: in almost evory disputo,! eas,. tl,- c,uostinn i. „f
•I'fni.nn. tho ripl.t itsolf. or Hio oon,liti„„.s of tli. riH.t fp-
and rJe farto enjoyment dc^s not ,..» provisionallv croat,'
any sabstuntiv. njrl>t. but is n.nt.rial only as an inddont in
thf proof of (.:ll(..

IX.—Grounds of jHsfi/irafioif rmd Exn,.^c.

Acts nf iutorferenoo with land or ^oods mav b. j„<tiii,.d
by the. consont of tho o.rnpior or owner; or thev rna^- I,..

just.hodor oxeus..d (sometimes exeused rather than jnstilied
as we shall so.) by the authority of the law. That consent
which, without nassing any interest in tho ,m opertv to whi*!.
itrehites, merely prevrnits tlie acts for whi,.h consent is civen
from bi^mn: wrongful, is .alled a li<.onee. There nnn- be
iKX.nces not affecting the use of property at all. and o,i the
other hand a licence may be so eonn,..ted with th. tran.f.r
of property as to be in fact inst^parable from it.

"A dispensation or licence properly passeth no interest
nor alters or transfeis property in anything, but onlv makes'
an acfon lawful, which without it bad been unlawful A.
a hccnce to go b<^yond the seas to hunt in a n>ans park
to come .nto his house, ar.^ only actions which without licence
had been uidawful. But a lic.nce to hunt in a man's park
and carry away the deer killed to his own use, to cut down
a tree ui a man's ground, and to carry it awav th<. n.vt.dax-
after to his omi use, are licences as to the act., of huntin-
and cutting down the tr,H., but as to the earr^ ing awav of the
deer kiUed and tree cut down they ai-o grants. So to licence
a man to c«t my meat, or to fire tho wood in mv chimnc^• to
warm him by; as to the actions of heating, firing m^• wood
and .warming him. thoy ,ire licences: but it is consequent
necessarily to those actions that my propertv be destroyed

00 See noti^ k^h), above.

:i

^- ,»Vi,^ --t;j!:»r:
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in the moat oaten, and in the wood burnt. So as in isoiin'

casos by consoquont and not directly, and as its eHVot, ,i

dispensation or liconco may destroy and alter property " {q\

Generally spoiiking, n licence is a mere voluntary mi^-

peiision of the lievnsors right to treat certain acts ii>

wrongful, comes to an end b}- any transfer of the pro[)iitv

with respect to which tho licence is given (r), and is revoki ij

by signifying to the licensoe that it is no longer the licensor-

win to allow the act« permitt<>d by tho licence. The revo-

cation of a licence is in itself no less effectual though it ni.iy

be a breach of contract. If the owner of land or a buildintr

admits people thorcto on payment, as spectators of an onli i-

tainment or the like, it may be a breach of contract to roquiic

a person who has ('aly paid his money and entered to go out,

but a person so required has no legal title to stay, and if

he persists in staying he is a trespasser. So far as puii)

common law goes, his only right is to sue on the contract (>•
J,

as he clearly may do where a contract exists (t). Wlrat

is more, in that case he may get an injunction, and so be

indirectly restored to the enjoyment of the licence («). This

((/) Viiug;liaii t". J., Thiniina v.

Sorrell (lt)72) Vaughan 351. Se;'

oomment on this ])assafre jut

Komoi* L. J. in Frank U'urr .?

Co. V. L. C. C. [1904] 1 K. 1}. at

p. 721, 73 L. J. K. B. 368.

(r) IVallu V. Harrison (1838) 4

M. & AV. 538, 8 L. J. Ex. 44, 51

R. R. 715.

(s) Wood V. Leadbitter ( 1845) 13

M. A; W. 838, 14 L. .1. Ex. 161,

67 R. R. 831: Hyde v. (Irulmtn

(1862) 1 11. & C. 593, 32 L. J. Ex.

27, 130 R. R. 673. A contract to

carry paasenjrers does not consti-

tute or include a liccnio so iw to

let in this doctrine, though part or

tlio wliole of the journey may \<c

on land belonpfinp to tlie railway

company or other carrier: I'.-itler

V. .1/. .S. Ss L. R. Co. (1888) 21

Q. H. Div. 207, 57 L. J. Q. B.

564. The reason has been thoucht

doubtful: see L. Q. R. v. 99, xx.\i.

222.

(0 Kerrison v. Smith [1897] 2

Q. B. 445, 66 L J. Q. B. :tl2.

decided wholly on common law

authorities.

(ii) See Frogley v. Earl of I.^re-

lac- (1859) Joh. 333, 123 R. R.

147, where however tho agre<Miiont

was treated as an agreement t<'

execute a legal ffrant, and tho

T'mfKTi-mii.
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boing 80, it is now held that since tho Judicature Art an
owner or occupier who has received vahie for a h-cenee of
this kind is himself a wrong-doer if he ejects tlie lieensen
without some better justitioation than his more will to revoke
the licence {x). It is also suggest.nl that, apart from anv
equitable right, sale of admission to a named performance
imports a licence to use tho accon "at ion pai.l for durin-r
the whole time of tiiat performance; but this is p,>rhaps a
less satisfactory reason. Clearly a playgo<^r cannot insst
on keeping his seat for the normal time if the plav comes to a
premature end or is never begun, whether bv the manager's
fault or not. Again if a licence is part of a transaction
whereby a lawful interest in some prop.'rty. b,'si(l,>s tiiat

which is the immediate subj.x-t of the licence, is conferred
on tho licensee, ajid th- licence is necassary to his enjoyment
of that interest, the licence is said to hv " coupled with
an interest " and oinnot be revoked until its puri)ose is

fulfUled: nay more, where the grant obviously cannot bo
enjoyed without an incidental licence, the law will annex
the necessary licence to the grant. "A mere licence is

revocable; but that which is called a licence is often some-
thing more than a licence; it often comprises or is connected
with a grant, and then tho party who has given it cannot in
general revoke it so as to defeat his grant to which it was
incident "

(y). Thus the sale of a standing crop or of grow-

mt

judgniont of Parker J. in J/nnf-o

Jonrx nnd Snns v. Knrl of Tntikft-
••i"'' 119091 2 Ch. at pp. 443 «,/,/.

(x) Hurst V. Pirttire Theatns
Ud. [19151 1 K. B. I, 83 L. .1.

K. 1!. 1837, A. C". Thia leaves
^cry little practical authority to
"oorf V. Lradbittf,-, above. The
<ie<isioii is not frei- from difficulty,
a» lilt- llis^e^ting judifniont of
Philiiinure L. J., and an article bv

Mr. .7. C. Miles in L. Q. H. xxxi.
217.

(>/) M'onil V. Leadh.il,;- (1845)
13 .M. K W. 838, 844, 14 L. .7. J:x.

Ifil, 1)7 K. 11. 831, 83(>; I!eu-itt v.

Ishnm (leSl) 7 Ex. 77, 21 L. „•.

E.\-. 35, H(i R. U. 57e. It is „„t
settled wlicther the doctrine is c-

fined to such Rotates and inteicH*.-*

.1 property n» couNcyancers recog-
nize.
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ing tr(>os imports a licence to tln' biivcr to filter on lli'

land so far ami so often as roasonahly nrcossary for outtii;::

and t'arryin<r off tin- crop or the trees, and the licence cnniint

bi' revoki'd until tin' ag-rtMnl time, if any, or otherwisi' ;i

reasonable time for that purpose has elapsed {z). The di\ i-

sity to be noted between licence and grant is of rospevtaljii-

antiquity. In 1400 tho defendant in an action of tresp;i-s

set up a right of eoinmoii: the plaintiff said an oxeessivi

numbi'r of beasts were put in; the defendant said this \\:n

by lic<Mice of the plaintiff; to which the plaintiff said tli.'

licfuco was revoked before the tresi)ass complaiiieil of:

Billing, then king's serjeant, afterwards Chief Justic' ot

the King's Bencii uncU'r Edward IV., avi:;ied that a liiiin

may be revoked at will even if oxpressixl to bo for a tjiiu.

and this seems to have so much impressed the Court that \\v:

defendant, rather than take the risk of demurring, alltij-nl

a grant: the reporters note shows that he thought the point

new and interesting («). But a licens(^e who has entered or

placed goods on land under a revocable licence is entitled to

have notice of revocation and a reasonable^ time to quit oi

remove his goods [h^.

P1

Again, if the acts licensed be such us have perniiuni]!

results, as in altering tho condition of land beloiitrinLr t

-

thelicensoe (c) in a msumer which, but for the licence, woull

be a nuisance to adjacent land of the licensor; thi-iv tli-

licensor cannot, by merely revoking the licence, cast ii|"i:.

the licensee the burden of restoring the former state it

(-) Tlieae casns must not be ron-

fused witli the Woo'l v. Lrndhiltrr

class, wliere tho liceaco is not

aiuiUarj- to another ohjet't hut is

itself tlie principal matter. To

whidi class does Uiir^f v. Pirfin-r

TlieaUen, fJd properly Ije.ong?

The judgments of Ruckley and

Kennedy L. J. raise hut il i n'

deride this (juestion.

(«) 30 lieu. VI. 7, pi. IJ.

(/*) Coiniah v. Stiil'h^ ; bT"

L. R. 5 C. P. 334, 39 L. J. <'. I'

202: MpUoi- v. Ifnf /.:,>- ,is;4

I.. U. !) U. li. 400.

(r) See 2 Wms. Saund. -Wl
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tlilllL's. A 1 IWIICI' IS 111 it-

It ,1 tntioii will not niaki

txccution of tlio licence lia>

issaid tlmt " a liccn

iialiuv IVVO.ill.l,.. |;„t ,1

."185

II' ri'voTi-

"pas- to 1«<'a\i' tliiiit,'.s ,i> tln!

iiia( Ii- tl ICIII. In til -Ills. It

V*' IXCtlltCi not (oiiutcniiaiulalUi'

Wl.on a liccnc.. Khdo a i-artiriilur thinj. on.-.- lor all Ims l,,.<,u

exocutod, thoiv is notl.iiiir left to ivvokr. WUrthw and how-
far th.. hV.nsor can u<'t rid of tl„. .-onsr.i.n.nirs if he mis-
libs tl.om aftonvard,. is anothir and distin.i nn,uirv wl.icli
um Ik. dealt with only by consi,h>rinK what those conse-
quences are. H.. may doubtless o-.l rid of them at his osvn
charges if he lawfully cran: but he cannot call on the licensee
to take any active steps unless under some right expre-ssly
treated or i-cserved

.

For this purpose, tlierefore. there is a material din'orence
between " a licence to do acts which consist in repetition,
as to walk in a park, to use a camage-wav. to lish in the
waters of another, or the like,- which may he countermanded
without putting the licensee in any worse position than
before the licence was granted, and " a licence to construct a
woik which is atti.ndKl with expens.- to the partv usin^
the licenc<3, so that, after the same is eountermandod, the
partv to whom it was gi-anted may sustain a heavy loss

"
(c).

'is rule is as binding on a licensor's successors iii

title a* on himself (/). But it is not applio-able (in this
country at any rate) to the extent of creating in or over
land of the licensor an easement or other interest capabl(> of
being created only by deed (^7).

{(I
I
n i„lei- V. Ihorkirc'l (ISOT,

*- i:a-t, 3(),s, n u. u. 4.V1. This
iKiss of Ciisos is exiircssly rd'Oe-
liiml aiut distinf,'uislie(l in W(,nl
V. I.rmlhitter, 13 M. A: \V. at p.
».»,«: I{. K. 845. F„r an astiito

applicatimi of the princi{>!(- tn fhx
ends of .«ul)stantial justice see ./.-

^'- of S. MffeiM V. John Holt ,{

<'" 1IH1.->| A. ('. .-,<l:i, wliidi f,t.r-

haps goes farther tlian th-' learnt^
aniiotators of Sautidera would liave

approved in England.

('J Liggins v. Ingr ^IS;!1 ) 7
Uing. «H2, 694, .33 li.' K. «J15, (i25,

per Cur.

(/) Ihi,l.

{9) H'uod V. I.eitdbilter, n..t««

25
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In thosij cases, however, the licensoo is not iicf*'?-Miiii\

witliout renifd}', for tlie faets ma.v ho such as to i out'

i

on him au interest wliith laii lx> made <ri)0(l hv \va\ i.i'

equitaWe estoppel (h). Tliis form of remedy lias 1" ;;

extensively applied in the I'nitwl States to meei il,..

hardship eaiised by untimely re\oeation of parol lien. .

to erect dams, divert watercourses, and the like (?).

Tho case of a contract to grant an easement or oih, r

interest in land must 1k' earefully distinguished wle n ,r

occurs {k).

The grant or revocation of a licence may he eitli.r In

dxpress words or by any act sufficiently signifying th'

lioensor's will: if a man has leave and licence tn |i:i>i

through a certain gate the licence is as effectually revok .1

by locking tlie gate as by u formal notice (/). In the ivm-

mon intercourse of life bctwcxMi friends and neighbour> lai it

licenci's are constantly given and acted on.

We shall have something to say in another connexion m

of the rights—or rather want of rights—of a ' lian

licensee.'" Here we may add that a licence, being eiily ;i

personal right—or rather a waiver of the licensors liulii-

(tf), p. 383, above, is still gtxxl

authority to this extent; H"Pr'i

V. 11fAde>-»nn (1851) 17 Q. V,. .574,

21 L. J. Q. B. 49; lleirilt v.

Uhnm fl8.il) 7 Kx. 77, 21 L. .1.

Ex. 35. 86 H. H. .'570 (showiiii;

that conversely wliat purports to

ho a reservation in a parol demise

may operate as a licence).

(/() See Pliiniiii'i- V. Mniiof ni

WfUiiifjU,}}, .V.7. (18K4) 9 App.

Ca. 699. 53 L. .1. 1". 0. 104. where

the t\v,) principles do not appear

to lie sij.'tifiently dis'lnpnisluHl.

<'p. MrMaini^ v. Cuolf (18:57) 35

Ch. D. 681, 696, i>cr Kay I,: W

L. J. Ch. 662.

( () It seems to iiavc ^uriiciim.

hcen thouifht in .Vmerica tli;if tlip

only dilficiilty arise-i fmin t'l.'

Statute of Frauds, which \* "f

inurse a mistake: Woml \. />•

liiUrr, p. 383, above. The limit-

of tlie doctrine are in this coinitiT

fixed by liatiiMlen v. DijstiDi HWh

I.. U. i 11. L. 129.

(/•) See Smart v. .h,,.,-. ISlU

33 L. J. C. P. 154.

(0 See lli/i}'' V. (iiiiliiiu, riiW

(«), p. 382.

(»«) Chap. XII. below. '/ t^

'WWL
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- IS not asH^,„.l,|,, .,.,1 ,u„f.,.s no ndit a-ainst nnv th.ni
IxTM.n. II- . .„-,.all..,l iMvn,,. .Iocs op.Tat.- to oonf,.,- an
.•x.'lu..v,. Hifl.t ..apaM. of hrin- ,,rohvt..,l npains. a sfran.-.r
itnni.t h,. tln.f thc.v is nioro tin i,...„.v. nan.rlv the g^uM
of an .nt,.n>t or <.a.,.ui..Mt

. « . An.l ih. ,,u,.s.ion of j^nu.t
or limuv ,uav furtlx-r ,l,.j„.n.l on tl.o .,u..sfion wIiHIut tl.o
^p<<-.fiod mo(k. of u.,; or .-n,ioyn.,.nt is known to tl. law as a
^ub8tunt.v,. right or inttivst: a quostion tlial nmv 1„. .l.fii-

<ult. But it is suhniitt..,! tl.at on principle tl„. distinction
IS cl«tr. I n.11 ut a fri.nds hons..; a .ontra.tor who is
doing so.nc work on adjacent L.nd has ..nfun.lM.n>d n.v
friends driv,. with nihhish; can it I., .aid that this is a
wrong to mo w ithout special dan.ng,.? With such da«.af^^
indeed. It IS (o), but only booau«o a .stranger .annot justrfv
that which the occupier hinis<df could not have justified.
The liconci. is niat<Tial only us showing that 1 was not a
wrong-do^.r myself; the .omplaint is fo.ind.'d on actual
and speeiHc injury, not on a qmsi tn-spass. Our law
of trespass is not so eminently reasonable that on.' n<.ed br
anxious to ext.'iid to lic<"nsees the very large rights which
it gives to owners and occupi<>rs.

As to justitiwition by authority of the law. this is of two
kinds:

111 favour of a true owner -against a wrongful pos-
sessor: under this head come re-entry on land and
retaking of goods.

'!'»

00 Compare .\i,ft„// v. //,<„•*'-

«»?/(1866) L. R. 2 Ex. 1,36 L.J.
Kt. 1, witli Ormerod v. Tmhuortie,,
>'" '". (1883) 11 Q. B. Div. 155,
52 r.. .1. Q. B. 445; and see Cal.-
"11 Knscinents, 7th cd. 42, 285.
fniitra tlio leariipd Hitorv of
•Smith's Uadinjr Cases, in the
"«tM to Armory v. De/amiri,;

holdinj? in rffp-t tliat. if the en-
joyment is such that the rijrht to
it rould !)<• tho snlijcrt of grant, the
lieensoe has a ^(^".tt-possessory int<'-

lost siifticipiit to Miaintiiin trcspaiw.
(o) Cor/)./ V. //,// (1858) 4 C. B.

X. S. 5.56,27 L. ,f. C. 1'. 318, 114
R. R. 849. Si'i- mure in Chap
XII. below.

25 (2)
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35 1*
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mmtf

2. In favour of a pmaniouiit riirlit ( oiit'cncd by !i«

against thf riijlitfiil posscs-or: wliicli may l» in

tlu' execution of legal proocss in the assert ion .n

defence of privat;*^ right, or in some easi- 1,\

rejisaii of neet\<.sity.

A jK'rson entitled to the possession of lands or tciicin ni-

doi's no wrong to the pTson wrongfully in poss(\s>si()ii ],\

entering U[)on liini; and it is said that hy the old eoiinniii

law he might have entered by force. But forcible entiv i-

an oiTence under the statute of *> Ric. II.
(
a.d. 1381 , whii!,

provided that "none from iKMieeforth make any enti\ into

any lands and tenements, but in case where entry is ffi\in }i\

the law, and in such nise not with strong hand or mult it nil.

of people, but only in [M-aceable iind easy "the true reMiIinir

of the Parliament Roll apjX'ars to be ' lisible. iiiser, ^v

peisible '] manner." Tiiis statute is still law here, ami lue

been re-enacted in the several .\meriran States, or v^'mvr.

nizetl as a part of the common law(/;). The oITi mi i-

cqually committtHl whether the person who enters b\ fom

is entitled to possession or not; provided (as it seems {leinn!-

ing to much early authority) (q) that the person eji'cte.l lis-

some interest or colour of title and is not a mere ser\niit m-

holding on sufferance. We have also to consider tie' ni!t

of law which attaches legal possi^ssion to physical inntni!,

acquired even for a very short time, so it be "deliiiite luin

appreciable " (r), by the rightful owner. A., being entitlnl

to immetliate poss<>ssion (say as a mortgagee havinc tb.

ill //'•iiiituiiff.i V. Stiih-p I'o'i''' '' '

Club
I
1920 1 1 K. B. 72(1, C. A

The statute ser-ms on tlii" face "f i'

(ff) For tlip remedial powe n

oi'iven to justices of tlie peaw tiv

later statutes, see Lambard's Eire-

narelia, eap. 4; 15 Hie. II. c. 2, is

still nominally in foree. As to

what acts amount to forcible entry,

Joiips V. Fore'/ [1891] 1 Q. 15. 730,

60 L. .1. Q. B. 464, and older au-

thorities fullv cited and discussed

directed only against actual and

liubstantial breach of the pcaic,

(r/) [1920] 1 K. B. at pp. 741

751.

()•) Lord Cairns In Loit v. Tel-

ford (1876) 1 App. Ca. :it p. il\-
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l.pil .still.'
. .Il,.,t> an actual ontry hv lakiii<r ntl' a lock.

nitlioMt liaviii<r^r|v,.„ .,„\ „„,j,,,. ,0 ,j„j, ^^, ,{ j,^^, piv.iirious
crcupivr: tinis • in a \civ i<m<rh and uncoiirtcitis wiy,'
that is, i)ca(vably, hut only just jMWcal.ly, lie jrct.s possossion:
n.ic i:«)ttcn, however, his ],„>scssi..n is both Icjral and li^jl.i-

fiil. If tlicrcrorv H. tunis him out af,'ain hy force, (hdv
IS reasonublu and i>robal)le cause to indict H. for a fon'ibjr*

entry. Again, the ohl authorities say that a forcibi,. lurii-

iugout of the person in present po.ssi-.^sjon is itself a forcible

-ritry. though the. actual ingress wrrr \\h\uml violence.

He that entereth in a peaceable show ^as the ,|„„r being
cither open or but closcil with a hitch only^, and yet when
he is eonie in useth violence, and throwctli out such as ho
tindeth in the placv, he (J siy^ .shall not be excu-ed; because
his entry is not eoiiMiinniale by I lie only putting of bis

iout over the thivshold, but by the a.tion and demeanour
that he oll'en.'th when ho is come into the house .v,. And
ii.der the old statutes and pr.intice. "if A. shall disseise J5.

of his hind, and B. do enter again, and put out A. with force.

A. shall be restor.^l to his possession by the help of tho
justie<?s of the poaee, although his lirst entry were utterly

wrongful: and (notwithslanding the .same restitution so

made) yet B. i " I.ave an assize against A., or may
•Titer peaceably tnoa him again'' {t).

As to the civil ru^hts of the parties, which chielly (onceni
"s here, tho old autlh>rities are clear that no action is given
by the statute to a tenant who is put out with force by tho
person really entitknl, •' bocause that that entry is not any
disseisin of him" (m). There is a material distinction accord-
ing as the ejector has a good right of ontry or not. Tllero
is not!ling in the older books to countenanc*; the notion of

i^ IjJiiiliard's Eireiiarciia, cap.

<.
I' 142. od. 1610.
II) Ih. 148.

iu) F. N. B. 248 II., Bi-o. Ab.

I'"oroiblo Entry, 29.
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==:3
AMI <**

«k.^9'M'

llic |ii'ix)iial «'\|mlNi<jii Ih'Mi^ a tlisiiiicl wioiitr: iiinl flir cni-

vvci vitnv. us ikjw laid ddwii l>y tln' ('unit of Ap|Miil ^r^. k

tliat the possession of a riylitt'iil owmr ^niiiiid hy fonihl.

I'litry ih lawful an hctwtvn tlic jiartii's, Imt he sliull Ic jmii-

islied for tliu britacli of tlu' pcatn' \iy losing it, hesid<'s niakiiii;

a fine to the king.

In tiio case of an entry whicli would liaxr I)e<'u wronL'tul

even if peacea.hle, th<' statute does not. of eoUJse, a!le( t th

(Mcupiers civil leniedies. Where, on the other hand. lii.

person liavinj^' the rif^ht to enter makes a forcihlo entiv en

a wron^'ful ocenpier. it has never Immii inaint^iined ihiit

sueh an occupier can derive from the statute any riLdil ^t

action for dama<res in respect of the entry and dis-

possession. But hefore the late decision of the Conn (l

A|)peal a doctrine was held, though in the face ol imuli

dissent (^a), which Sir E. Fry stated iis follows, adopt iiiir if

from a decision of the Court of C'onimon Ploa.s in lS4tt iiii

adding new reasons:

—

A wrongful occupier who is fon ililv

ejected^ "can recover no damages for the entry, hccauM' tli-;

possession was not leg'ally hi.s, and he can recover noin' tm

the force • tl in the entry, because, though the statute of

Rich. II leates a crime, ii gives no cinl remed\ . iiiii

ia respc of independent wrongful acts
"

—

i.e. \\roii>rs of

a different species
—

" which are done in the course of nr

after the forcible entry, a right oi action does arise, bec^iu-

the peison doing them cannrt allege that the acts were Jug-

ful, unless justified by a lawful entry; and he caniiol |ili;iii

that ho has a lawful possession " '/)'. Within tlu' year Sir

{:) Hemmings v. '<lnkf Porfrg

Golf Club fl920j 1 K. 15. 720.

(a) S<) fjir a.* I know it \vu,s ap-

proved ill only one text-book of

f;ood i-cputc, and there witli nonie

(|uaJiKeation; !>i§rlitwi><>d on i'os-

ses^iou of I^nd, 141.

{h) Ueddalt V. Mintb'ial > 18^1

17 Ch. I). 174, !88: AV//- ,<-; ^.

Huirhrs (1881) 18 Ch. 1). l;t!., UA-

Kiwinj; and developinj.' \r--i..,. \

lhi,l<i,i'l. (1840) 1 .Man. v 'I. Mi.

10 L. .1. c. r. 11, .11. i:. n. 4'"

(Tindal ('. .J., liiHaiiiiiu't jiJ

Erakine J.I., (.'oltmun .!. ''".
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v.. Fry dccidfil aiiotlMT disc on the miw iniiiciplr. ili.t

iniri'iiioiiis (lisfiiKtioii oi colliitoral wroii-rl'iil u( t-. Ir mhIi

a«* iiiv ni'W'ssaiily iuvolviMl in the expulsion its<'lf is not,

I think, to Ih' I'uund in tlic majority jiidirtnents of thr Court,

i>f t'oninion Pleas, or in any older book. With or without

any such roiinemcnt, the doctrine is now ununiinowsK rc-

ji'ctfMl by the Court of Appeal, and tlie law stands wheiv, to

jllappeTirnm'e. the Court of Coinnioii I'has fouihl hut would
!!"• '<':"^< iC Th. -iiicilury indhihitiun o| li.ivil.l" -iitrv

iiiulerpeiKilliesdocs not alter the nspett i\ e liul .(wiM-.iucnee.s

of poesessioii accpiiritl uiuK'r or ajruinst the rii,'htful title.

It may be added, for abundant caution, that excessive force

iisi>dinassertine.'\en a ri<rhtful claim to possession is aetion-

iiblo in this case us in all cas4's where the use of force is

justifiixl or excuM^d.

The practical ellect of the overniied cases, as cxcinplilied

in their facts, was that an (.(oupior havin«f no colour of right

on whom an entry was made iiudor the true title could manu-
facture a cause of action for assault by a show of merely
jiassive or symbolic resistamv. Under a highly eilicicnt

system of justice and police it might hi' a workable rule,

though expensive at best, that an adverse entry sliould not
bo made in any ease whatever without judicial process; but
it has never been arguabh> that such is the nde of tho

Common Law.

A trespasser may in any case be turned oil land before ho

has gained possession, and he does not ga'ii possession until

there has been something like acquiescence in the physical

fact of his occupation on the part of the rightful owner.

His condition is quite different from that of a rigiitful owner

i'urkc B. niid .\ldorson ». as trial ti-ovcrsy, seo retVreii(«i collocted in
judges T-cro also of the contrary Ilemmings v. Stt.ki- 1'o,jp« Golf
opinion: for details of the ton- VlnJ,

| 1920 J I K. B. 720, C. .\.
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out of posMfssiori . who win ri>tov<'r logal possession by utiv

kitid of offwtiv** interruption of tlv intruder's actual uni

excluHivo control. A person who had hrvu distnisHcd rn>iii

thi- ollico of 8«!h(K)lniii>l^r and hud trivm up po^si'S'^ion <•( a

ro<^m occupiwl by him in viituf of his oilier-, but had alti-

wards rc-ontt^rfxi and (xxjupied for eleven days, was luM n.it

entitled to sue in trojiass for an <\pulsion by the trii>ti ,

at till end of that time. " A more trespasser laniiot, by th

very act of trespass, iramodiati iv and without acquiixi ih' ,

givi' liimsolf what the law understands by poss(«8ion a^.nn^i

the person whom he eje<i>, mid dri\e him to prodiiii' hi.s

titjc, if ho can without delay reinstate himself in his foi tii' r

possession " (c). There must be not only occupation. Inn

eflective occupation, for the acquisition of pos.sessory rifflit?.

" In determining whether i siilKcieat possession was taken,

miieli more unequivocal aets must be proved when the pi i-on

wild is >aid to have taken possession i a more wrf)iia-il(«r

than when he has a right under his contract to taki> pos-

session ' (d). And unless and until possession has birn

ae(|Uiiiil, the very continuance of the state of things wliiih

const it utes the trespass is a new trespass at every moment [e).

^^ e shall see that this has material consequences as ri ^ariK

thi' determination of a cause of excuse.

I

.\s regards godils wlmli lia\ • Iw^en wrongfully taki'h, tin

taker is a trespass<'r all Ihi time that iiis wrongful po.-M >Min

continiRs, so much so that "tlie removal of goods, wionrr-

fullv taken at tiist, from one plaee to another is hi'M te l- n

(ri Ilraiiue v. Dmrwn (|g40)

12 A. .*. E. t)24, 629, 10 L. .1.

Q. U. 7. It a new trespiinwr en-

tered in tlii'f stutc of tliiii};^, couM
the trmpa^scr in imiioutc o;cu|iu-

tion -^un hi!!-., or thr !:r-t i!c.--;>i-

Ror? l*os-iM\ l)()tli.

((/) Mi'llisli I.. .;., /> ,w, «

Flci'-he,- nn77i h {'li. hii, siM,

812.

'') lU'i.iiex \. Il'i/si.n ({»•,'.') 10

.\.. i: E. .)03, 50 H. 11. 492; /

:rr V. '-.,/ (58 17) i C. !' ::'.

Ki L. J. C. P. 177; and si* J Wnii-,

Siiund. 496.
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jK-verul tw'.spussat each pLuv "
(/), luid a »ujHT\i'ninjj nnimm

ivrandi at nny moment of the ciontinuiiig t n-Hpassorv j)oss.>s-

»ion will tonijiloto the oilonw of krc.iiy arid mul-" the tivs-

pjus.MT a tlii.'f
{(J). Accordingly the tnio own.r rna.v rot^ko

thegoijils if ht' can, c«v.u from an iniicc'iif tliinl [Krsf.ii into

whose luindH thoy liavo comi"; and. as tli.n- is iiotliin.,' in fl,is

case answering to the statutes of forcihlc entry, lie miiv ns.!

(it is said; whatever foroe is reasonahly nr(.'^^:lry fur the.

recaption \^h]'. He may also ent-n- on the Hrsl tuk"r's land
for tho purpose of ivwipiure if i,.e taker h;is put the goods
fhere(f); for tJwy came th.Te by the oiMupier's own
wrong (A;); but lie cannot enter on a third persons hind

unless, it is said, the original taking was felonious (/), or

[Krhaps, as it has bcx-u suggesU-d, after the goods hiue In- :.

claimed and the oc^'upier of the land lias refiis.d to d.liver

them(m). Possession is rauch more easily changed iii the

caseof igoods than in the case of land; a tninsitory nnd alniosl

instantaneous control has often, in criminal eoniis. l..- n h, 1,1

tn amount to asportation. The ditfennee may l,a\' breii

-liarpened by th. rules of criminal justici', but in a ir 'niTal

way it lies rather in the nature of tli- faet^ Ihnn in ;mv

(./i 1 Wills. .Sauiid. 20.

ig) /"'/. V. /^//7/ ; I8J7) Diars.
Itil, tl i.. J. M. C". 4K.

(A) /l/t>f/r.y V. //ifff/K !l8(il) '()

t. H. .\. S. 713, Imt Me roasoii-

Ifivi'ii ut pajre 720 ( 12H It. I?.

W4) seem wrimir, iind tlif de ision

itself is ((nitrary to tlio conimoii
liiw iw underatotxl in the tliirtre,.tli

'entiirv. One wtio retook lii.-i own
pKiii-i In- fort-c (.save, jMi-liaiis. on
fre-ili ]niisuit) wa-: u tre-i{ia-i.<(T and
In^t tlio sroixis. tt was oven
<hoiiviit Mcfdful to state that he
^a^ i.ut .1 felon. .Se • lirition, ed.
Su-hM-. i. ,'57, IKi. At. all events
uiaiin .,,, wounding is not jiistific<l

for t)>'n lau-c: l)ut violemi' u-e*! in

ih'tVncc of ji wrongful posso-sion

i< a ne . us-ault, and <oninien.surat4^

tfsislanco to it in jii rsonal self-

dofc'iic. is justitiahle. See full

di-ieuKsion of umhorilics in I,, ii.

U. vxviii. •J(;2.

{') r,tinri V. (.;/,.,„/ (is:!S)

;; M. t: W. 4S:i, t!) R, |{. ,;y,i,

l'.\()lainill^' IMiickst. I'oinm. iii. 4.

(/) i'fr I^ittletiin .)., y i;dw. IV.
•i.'i, pi. 10.

(/) riaikstono I. < .
,• .l,,tlin„ii v.

naiiry (18.'!2) K liinj.'. 187, 34
]{. 1{. 070.

(//j) 'I'indal C. J. in AntlK.ny v.

Ilauey: but this seems doubtful.
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arbitui-v (livcrifciUMi of li-cral [,l•ill(;|)l,.^ in dcaliiijr with im-

movable and movable propt'rtv.

Oiii- of tlic ni()>t important Iicads oi" ju.stilicatioji iiii.i-r

a paramount ri<:lit is tlir exouut ion of li'<rul pn,,, >,.

The mere taking and dealing with that which the hiw com-

mands to bo so taken and dealt with, be it llie possoMon
of lands or goods, or both possession and property of giHid-.

is of course no wrong; and in particular if possession of .^.

house caimot be dclivenMl in ob(>dience to a writ witlioiii.

breakingthe hons*' ojn'ii, broken it must be (W;. It is e(jU.ill\

settled on the other hand that " the sheriff must at his p.ril

s«'iKe the goods of the party a./i.'nst whom the writ issm-.
'

and not any other goods which are wrongly supposed to Ixi

his; even unavoidable mistake is no excuse (o;. Moiv

special ruL's have biM>n laid down as to the extent 1<i which

private proju'-ly which is not itsolf the immi'diaie objcri

of the process may be invaded in executing the eonnnjiiid

of the law
. The broad distinction is that out<>r doors niu\

not be broken in execution of prcM-ess at the suit of a pri\;iti'

person; but at the suit of the Crown, or in execnlidn et

proeess for contemj)t of a Hous<' of Parliament (;*^. or of

a Superior Court, they may, and nnist ; and this, in th<' latter

case, though the contempt consist in disobedience to an orjcr

made in a private suit (g). The authorities referred to will

guide the reader, if desired, to further details.

(./) Semayiie's C<i . (l<i04-5) 5 To.

Iti'p. 'Jl b, and inl Hiii. I,. C.

(") 0'Ui>t»fjootr V. Viiiiiirf (1829)

9 It. i:C. 696, iiS K. H. '294; (Im-
liiuil V. Cnrlinlc (1837) 4 CI. \-

1''. (>!);!. As to tlie protccticiii of

?ul)ui'dinato offi ers aiting in (tucxI

faitli, .soo in tlio Cliapter of (iiMHMnl

Kxc.'ptions. pj). VIO -124, uliovc.

Kust 1, 12 U. R. 4.5I». a .las^iril

('./ \nA it i.s contfMnpt in t!i'

slicrilf liiin.self not to cxeiitc smli

process hy hreakinjif in if ucio--

sary: Harvey v. llarreii (ISH-l)

i\ Cli. I). 664, 51 I.. T. m.
Otlipiwiso where attnchnicnt is, ur

was, merely a formal incident in

(/)) liiirdrll v. .ihhol (1811) 14 ordinary civil process.
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Coustablcs, if\«'iiue (jfiie(r>, and otlur piil.lic ^(•|•\aIlt^. aii>I

in some (aises privaU' prisons, arr aiitlioi-iz.d l.y discrs

!.tatutoi« to enter on lands and into lionses I'o, divers

purposes, vvitli a view to the diseoveiv or privi niion dl"

orime, or of frauds upon tli<' puldie nvenue. We >|iiili

not attempt to eoUiH't tli<-st' provisions.

Tile right of distress. wIkuv it exist-, justities the taivinj,'

of goods from tiie true owikt; it seenis that thi' distrainor,

unlike a sheriff takin<>' <roods in execution, does noi aiipiire,

posse.ssion, the goods iH'ing " in the eiis.ody of tlw law "
'/•).

Most of the practical imjiortanee of tiie suhje<t is in <on-

iieetion with the law of landlord and tenant, and we >hall

not cuter here on the learning of distress for rent and other

charges on lands (.s).

Distress damage^ ftrasant is the taking hv an occupii'r of

land of chattels (fommonly hut not nee<'ss-arily animals) (/)

found cncuniheriiig or doing damage on the hmd. either

to the land its.if or to chattels on the land (»). The right

given by the law is therefore a right of self-protect ion

against the continuanco of a trespass aln^ady commenced.

It must bi' a manifest trespass; distn-ss damage feasant

is not allowed against a party having any colour of right.

e.g.. one commoner cannot distrain upon nnotlur commoner
for surcharging (r). And where a man is lawfully driving

(.1 Sw »>»/ V. M/i/,s (1847) 4

«' n, 172, 17 I.. J. C. I>. 1,50, Ti
K. ]{. 57ri.

(«) A." to digtresA in ifcncral.

Blacks!
. Comni. Imok iii. c. 1.

'0 ' All chattels wliat<?vcT arc
itintraiiiable damagf fciisaiit;

"'

Tiilbprf oa Distrcvw r.iid ll«pl(«,in

Mtli 6(1. 1823) 49. A locomotive.

has l)C('ii distraiiifd damage
fw^iut: .luihrrffiiti-, S:r. Jf, ('-.. ^.

Miil!fi,„l It. Co. ('18")3) -1 v.. A; I!.

7i>3, 95 R. K. SIO; it was not

actually Htrayinjr, Imt had lioi'n \n\t

on tlio Midland C'<)iiii)any's line

vitliiiut tlie .'itatutulilc iipproval of

that rnrn|i:iny.

' ii) Itoscfie V. Ilo/frji ; Iltxfm v,

/(•o.srofl
1 1894 1 1 Q. n. »i08, (i3 L. J.

Q. 15. 7f)7.

(x) I'npe V. Srolt (1874) L. U.

9 Q. B. 269, 13 L. .). <i. li. 65.
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cattle along u higlnvay. and some of thoin stray from it iiiio

ground not ft'iiced oil from the way, ho is entitled to ^

misonable time for diiving thorn out before the occupin
may distrain, and is excused for f'-Uowing them on the huu{

for that purpose. What is reasonable time is a question
of faet, to he determined ^vitl^ reference to all the cireuni-

stanoes of the transaction (y). And where cattle stray by
reason of the defect of fences wliich the occupier is bound
to repair, there is no actionable trespass and no rigiit to

distrain until the owner of the cattle has notice (:). In one
respect distress damage feasant is more favoured than distress

for i-ent. " For a rent or service the lord cannot distreino
in the night, but in the day time: and so it is of a ^rejit

charge. But for damage feasant one may distreine in tlie

night, otherwise it may bo the beasts wiU be gone befor.^

he can take them " (a). But in other respects "damag.
feasant is the strictest distress that is, for the thing dis-

trained must be takini in the very act," and held only as

a pledge for its own individual trespass, and other require-

ments observed. Distress damage feasant suspends the ri-ht

of action for the trespass (6).

The right of distress damage feasant does not exclude the

right to chase out trespassing beasts at one's election (r

,

or to remove inanimate chattels and replace them on tin

owner's land (d).

It id settled that a coniiuoner can
distrain tlie cattle of a stranffer,

notwitlistanding that an action of
trespass would not lie (22 Ams.

pi. -18) for the disturbance.

(y) Gooclwi/n V. Cheveleii (., 59)

4 II vt N. 631, 28 L. J. Ex. 298,

118 II. R. 658.

(z) 2 Wms. Saund. 671. Other-
wise, it seems, if the cattle are
already straying when they ooino

to IJie defective fence; sec I/>if-

rooihe V. G. JV. R. Co. [ISfiy- :

Q. B. 313, 68 L. J. Q. B. 711.

^a) Co. Litt. 142 a.

(/>) Viifpor V. Edirrrrrh il701

12 Mod. 660, where the incidonM

of damage fea^int generally aiv

•'xpoundcd, and .jee p. 4(/0, luluw

(c) Tiirring/iim's Ca., 1 Co.

Hop. 38 ft.

(tl) Ilea V. Shea-aid ilS39) 2

M. & W. 424, 46 R. R. 633.
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Entry to tako a distn^ss must 1h. |M-acrablr and witl.oiit

bivakingiii: it is iH)t lawful to u|m.i, a window. tliou-I, n„t
fastened, and enter tlirrcl.y (r . Distrainors for wni haw
\mm largely liolp,.n by statute, l.ut the oommon law has
not forgotten its ancient strietness wher(> ex|.ress statutory
provision is wautino-.

In connection with distress the Acts for the prevention
of cruelty to animals have introduced special juslilications;

any one may enter a pound to supply necessary food and
water to animals impounded, and there is an eventual power
of sale, on certain conditions, to satisfy the cost thereof ^0-

Finally there arc eases in which entry on land without
consent is excus<^d by the nivessity of self-preservation, or
the defence of the realm [rf), or an act of charitv preserving-
the occupier from irremediable loss, or sometimi;s by the
public safety or convenience, as in putting out fir(\s, or as
where a highway is impassabh". and passing over the land
on either side is justified; but in this last-mentioned case
it is perhaps rather a matter of positive common right than
of excuse (A). Justitications of this kind are discussed in

a case of the early sixteenth century, where a parson sued
for trespass in carrying away his corn, and the defendant
justified on the ground that the corn had been set out for
tithes and was in danger of being spoilt, wherefore he took

^

(*) -V"'"'' V. Lucas (1867) L. R. (r,) See pp. 123, 171. al...vo.

-Q. B. o90. Otherwi«3 wl.ore tho (h) The justification or right,
window is already partly open: whiciievur it l>e, doas not apply
'ra/.lr.e v. Robinson (1885) 15 wlioro tliere is oiilv a limibod
(i li. D. 312, 54 L. J. Q. B. 544.

-

.0 12 & 13 Vict. r. 92. >. «

;

1" i 18 Vict. c. (iO, <. 1;

luperseding an earlier Act of
William IV. to the same ollVet.

«ee the iJigt^ of Enp. Ca«i
Law, Ammai.s, s. t. - Pound aiid

roundage.'"

dedication of a way. subject to tile

right ot the owner of the soil to

do aetx such a« Dioiiffliins, 'vhich

make it inipif«ahlc or incoiu .nicnt

at certain times: Anutli! v. Ilol-

l.iiu.k (1873) 1,. U. h (I. \\. 90,.

42 I. J. Q. B. 80.
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it and carried it to the plaintiU's hum to save it: to wIihI,

the .pluiiititT dcmurrod. Kiii-^'siiiill .1. said that a liikm-

witJiout consent must be justitiod (ither by public iieiH^-itv,

or "by reason of a condition in law"; noither of wlii.l,

grounds is present here; bikinj,' for the true owners b.ni lit

is justiliable only if the danger be ^ueh that lie \\il| |i,.„

his goods without remedy if tlioy are not taken. A~

examples of public nec-essity he gives pulling dowii siiiii.

houses to save others (in cas<» of tire, presunrablyy {i . mikI

entering in war time to make fortili«itions. ' The <let( nd-

ant's intention,'' said Redo C. .7., " is material in felony l.iii

ndt in trespass; and hew. it is jiot enough that he jkiIkI

for the plaintiffs good." A strangers b<'asts might hii\.>

spoilt the corn, but the i)laintill' would have irad his rmirdv

against their owner. "' So whore my beasts are doing diiiiiiiitr

in another's man's land, 1 may not entor to drive them out;

and yet it would be a good detxl to drive them out .•«() tiuit

they do no more damagt^; but it is otherwise if another ijriv'

my horses into a sti-angers land whore they do dani;ii:i,

there 1 may justify entry to drive tiicm out, beauise th.ir

wrong-doing took its beginning in a strangers wrong, lliit

here, because the party might have his remedy if the .nn

were anywise destroyed, the taking was not lawful. .Viid

it is not like the casi' where things are in danger of hi iiiir

lost by water, fire, or such liko, for there the destru(lit)ii is

without remedy against any man. And so this pica is m
good" (fr). Fisher J. concurrtxl. There is little or nntliiiisr

(() Cp. Littleton J. in Y. B.

9 Kdw. IV. 35: " If a man Ay

iieijHiioice suffer liis hou.s*' to l)urn.

I who am his neij^libour may hr(!ak

clown the h<)u*c to avoid the dangt>r

to me, for if I lot the hoiiso stand,

it may burn «> that I cannot

(jnenfli the fire afttTW.ard.-!." Trrs-

pass on land over which a man

ha-t rifflits, for the protectlini .if

hid own inter^t. may he ju.<tiM

hy reasonably apparent ncce^iity:

<'(ipe V. Sharpp (No. 2) !l!tl-.'' !

K. B. 49fi, C. A.

(/!•) 21 Hen. VII. 27, pi. i Init

the case sw-mn rojilly to hoi 'ti^' t"

ITilary term of th" n'-xt y -^i-r, «i-

.«. c, Keilw. 88 a ; I'rnwihc w:i'
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to bi' uddod to tlic stut.'nicnt ol' tlic law. tlu)ii<rli it ,nav
bi- doubted whcthti- it i^ now lik.'ly over to bo siri.tlv

api)liod. Excuse- of tliis kind is aJwiys iiioiv n-adiiy allowed
if tho possessor of tlie land has cnatod or coutrihutrd to

th(> necessity by liis own fault, as whore the rrrantor of a
private right of way has obstruct.-d it so tlial the way can-
not bo used except by deviation on liis adjacent bind (/\

At one time it wa.s suppo.s,>d tliat the hiw justilird entering
on land in fresh pursuit of a fox, lKcaus<> tli,^ destruction
of noxious animals is to be encouraged; but tliis is not tlin

law now. If it over was, the reason for it has long ooas.Hl

to exist (>n). PracticaU^' foxhuntors do w<>ll enougir(in this
part of the United Kingdom) witii licy-nco .xpr.'ss or tacit.

There is a curious and rather subtle distinction between
justification by consent and justification or excuse under
authority of law. A possessor by consent, or a license,^

may commit a wrong by abusing his power, l)ut (sul)ject

to tho peculiar exo(^ption in tho case of lotting or bailment,
at will mentioned above) («) ho is not n trespasser. If 1

lend you a horse to ride to York, and you ride to CarJisle,
I shall not have (under the old forms of ph-.iding) a'

general action of trespass, but an action on the case." 80
if a lessee for years holds ov.t. h, < not a trespasser,
because his entry was authoriz(>d by ;

• los.sor (0). But
"when entry, authority, or liet>nce is giv, r, to any one by

"^ill ("hiof Justi(M> of ("omiiKin Pleas
in Trinity term 21 lien. VII., ,1,.

«« '', l>l. 19; he dioil in tin- fol-

Inwinif vacation, an<i \U\U- wa<
iippointal in liis stead. -V,. 8,5 i,^

where for .Mich. 22 llc!i. Vll. w('

sliould oliviously ic;:d 21); cp.
3" lien. VI. 37, pi. 2:i; <! Kdw. IV.
S> pi. Is. »««'ms t^ fxti'iid the justi-

ficatior to entry to retake good*

whieh have come on another"-" land
hy inevifahle accident; sec Story,

HailnieMt^. § 8.3 //. iiot<'.

I) S.'lh,/ \. y,l>trl„I,l (1873)
I. I{. 9 ("h. Ill, 13 L. .T. Ch. 3.59.

//. ) l''in> \. Siiiinneilii(iiK< riS78)

4 (^ I!. 1>. 9, 48 r>. .1. .M. C. 33.

w) I'p. 37<i. 377. ahove.

't: 21 iviw. W. 7(i //, pi. ».
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tho law, and he doth abuso it, lie shall he a trespasser ah

initio," that is, the authority or justification is not (inlv

determined, but treated as if it bad never existed. " Tiie

law gives authority to enter into a common inn or

tavern (p); so to tho lord to distrain; to the owner of th..

ground to distrain damage feasant; to him in reversidii to

see if waste he done; to the commoner to enter upon tiie laml

to SCO his cattle; and such like. . . . But if lie who iiii. r.

into tiio inn or tavern doth a fn'spuss. as if he carrii-.- a\v;iv

anything; or if the lord who distrains for nnt (g , or ih.

owner for damage feasant, works or kills tlir distress; (,i it

ho who enters to see wa.st<> breaks the lious(^ or sta\N linh'

all night; or if the commoner cuts down a tree; in tluM. aiiil

tho like cases the law adjudges that he entered for that

purpose, and becaust> the act which demonstrates it l> ;i

trespass, ho shall be a trespasser ah initio "
(/). Or to ; tat.

it less artilicially, the offect of an authority given bv hw
without tho owm-r's consent is to protect the person ex. r-

cising that authority from being dealt with as a tresjias> r

so long—but so long only—-as the authority is not uhu-rd.

He is never doing a fully lawful net: be is rather an <'X(iisiIile

tix.>si)asser, and becomes a trespasser witiiout e.veusc il h..

exceeds his authority (s): " It shall be adjudg(-d agaiii>t th,

peace ''
(t). This doctrine has Ixn-n applied in inodeiii tnu,>

(p) Tliis i» in reepect of the

pul>lic rliaracter of the iiin-

keeper'd eiiiployraent.

(q) Tlie lialiility of a distrainor

for rent justly due, in respect of

any siibsequent irregularity, was

reduced to tlie real amount of

damage l)y 11 Geo. II. c. 19,

8. 19: l)ut tlii.s doas nut apply

to a ca.<e where the distress was

wholly unlawful: Attack v. liiani-

n-e-'! (I8«3) 3 I?, fc B. 520, 32 L. .1.

Q. B. 146. DiMruinors for damage

foa.sant are still under tlie ei/nimun

law.

(r) The SU Cnrpmte.s' Ciih; 8

to. llep. 14f. a, b. It would wira

that the rule, beinrc foundetl on a

preuinption of intent from sub<''-

quent conduct, was at Kr.st niily a

nileof evidence, see per IIoIm.c- J.

in Coinmonitealth v. Riihiu (ISW)

1«'> Mass. 453, 453.

C.v) ("p. Pollock and Wridi* on

FoKKossion, 144, 201.

CO II Hen. IV. 75, pi. 10.
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to the lord of the manor inking' an oin.y '^>r'. .ni.l m a >|„.nir

n'lnairiing in a lioiisc in poss^-ssion of jroo(l> lakm in r.\,vii-

tionforan imivasonably ionf,Hinii' ,./• . it is applical.!.. ..nl.v

wlicn thcff has Un-n some kind of active wronjr-doini:; not
when thore lias hwn a nww ivl'usal to do soincTliin-r one oiii,dit

to do- as to pay for ones drink at an inn (,y) or d-livr np a

Jijtrpss upon a propor tondir of tli- r.'nt due ,,-
. If I dis-

train for rcnt.und afterwards the trrnior ollVrs lur the r.nt.

amltlu'arr<'ars, and I withhohl the distress from liini. wi he
shall not have an action of trospass ag-ainst me. hut d.iinne.
kvausc it was hiwful at th.- herriiminK. when 1 took the
distress; but if 1 kill then, or work th-.ni in m\ o«n ph.w.
he shall have an action of trespass' {a). But it is to be
obwrvetl that retaining legal possession after the expira-
tion of authority has bt>eu h<dd equinilent lo a new taking,
and therefore a positive act: hence (it seisms) the distinction
kt\vc*n the liability of a sh.^riil, who takes possession of
the execution debtors goods, and of a distrainor; tiie latter
only takes the goods into " the custody of the law.' and
"the goods being in the custody of the law, tlie distraino
is under no legal obligation actively to redeliver them •

{l^j.

Formerly tiiese relinoments were imp^rt^int as determining
the proper form of action. Under the Judicature Acts they
seem to be obsolete for most purposes of civil lialjility, though
It IS still possible that a question of the measure of damage*
may involve the point of trespass ah initio. Thus in the
case of the distrainor refusing to give ui) the goods. then>

T.R 12,1 R.R. 133. r. H. 172, 17 L. J. C. P. 150, 72
U) Ash V. Dnw>my (1852) 8 Ex. 1{. R. 575.

237, 22 L. J. Ex. 59, 91 R. R
46«, ,»,/ ,/„. if acfording to the old
autLorities »ce Pollock and Wright
on Possession, 82.

i'/j The Sijr Cni/ieiite,>,' Cnne, 8
to. Jiep. , i;,

_ i,_

y.—T.

(>'} Littlet.jn in 33 Hen. VI.

27, pi. 12.

(4) U'etf. V. MbO^, 4 C. B. at

p. 181, 72 H, R. 583. per Wild©
C. J.

26
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was no doubt that trover or detinue would lie(c): so 11,;,^

under the present practiee there would lx> nothinnr to diseii-.'

X.

—

Remrdii's.

The only j)ecuJiar remedy available for this class of « ,„„.,
IS distress damage fnisant, which, though an i.np, rl ',
remedy, m so far a remt>dy that it suspends the riH.t of
action for tho trespass. The distrainor ' has an adec,,,.,-
satisfaction for his damage tiU he Ic^ it without .Ll:,,,!,

in himself; " in which case he may still nave his action ,/

If does not stvm that tho retaking of goods taken b^ tr.>-
pass extinguishes the true owner's right ot action, tl ,!,

It would of course affect the amount of damages.

Actions for merely trilling trespasses were formerh ,li.-

couraged by statutes providing that when less than 4()v

was rtH^overed no mor. costs than damages should be ,.llo«,.,|

cxc-pt on the judge's certilicate that the a, 'ion was bio,i"l,i
to try a right, or that tho trespass was "wilful and „ml,-
cious: " yet a trespa.ss after notice not to trespass on tl,.

plaintiff's lands was held to be " wilful and malicious nn>\
special communication of such notice to the defendant wa.
not required (e). But these .nd many other statute. ,,, ,o

costs were superseded by the general provisions of the J,,,!,-

oature Acts and by the rule that a plaintiff recoverin... I...
than 10/. damages in an action "fouralcd on tort

•
irets „„

(c) Wilde C. J. •

-., Littleton
ubi sup.

(<l) Vaipoi- V. E<n s, 12 Mod
<560, per Holt C. J.

(e) Sec /loiri/er v. Cook (1847)
4 C. B. 236, 16 L. J. C. P. 177;
ReijiioldK V. Edwnnh (1794) 6
T. R. 11. r>von whero the defen-
dant had intended and en-

deavoured to avoid tiespassir.?:

l)ut this was doubted by Polliick

C B. in Sirinfen v. Bncoji (IS'Hil

6 II. k \. 184, 188, 30 L. ,1. Ex.

33, 3«i, 123 R. R. 44.), 449. Cp.
Ooiiiord \. Choiiler [1898] I Q. Fi.

316, 67 L. J. Q. 15. 404, „n the

Malicious Injuries to Property .\(t.
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cost> illU I if !

gits (o^ts oiilv oil till' (

"• r..„v..rs 10/. or ,n.|- l,„t l,.ss tl,„t, -Jo/. |,

>r ordiT (/

,

irtificatt<

tpcalvU (f).

The Court i>i tin ivf

ouiitv Court val.'. unless h V ^

iiiitl th.v arc 1

i|iri'ial

OIIL' silltf

'ore not IjOMIld I

It mi-rlit possibly refer to tlie ol.l

informing: its diseretion. It

>.v any lixi'd rule; l,i,f

practice for tin' purpose of

so«Mii» likelv that tl

practice of puttin- up notic.. boards with fl

Avords: " Trespassers will b«< prosecuted

111' coMiinon

icse or (he !ik(>

- words which

li(K)d
'
(A), siiui)le t

are. ••
if strictly

ceordiriir to law

construed. ,1 wood<'n fa Is

re

i<f iriminal jurisdiction w

•l>ass not iK'ino: punisliabh in courts

tlic bciu'lit. of th

as orio-inally intended t o M'euri">

this day it may b

CSC same statutes in the matter of costs. At
H (luestion whether the Court

be di

prosecution as a fraud upon the publ

>poscd to ivo-ard the thnat of

would Dot

11 impossible criminal

for <le]

public, and rath«

them (/).

privino- the occui)i«.r of costs tl

r a can so

'aible;

?ood

Several better and safer f

a common .Vmcrican

lan for awnrdin;*

"orms of not ice are avail-

one
as any.

no trespassing," [y as

Xothin^- on earth

"I'' to put up boards threaten

•aid Sir A\'alter Scott ^vou]d induce

elii' s felloiW

iiig prosecution, or cautioning

It is every way

•civaturcs to bewaiv of man-traps and sprinjr-

iiings are not only in the highest

gs of people whom

guns.
1 hold that all such tl ^

degn^ otfensiye and hurtful to the feeling

R -'Ij^o (juite inefheient"' (A-\ It

important to conciliate, but that the y are

must be remembered that

.') County r(3urf> Act, 1888,
*. m fjubstitutfd tor like j,ro-
^i-ion* of the rppp.Tled .Xct- of
IStiTam! 1S82); >e,- • Tho .\„„„al
I rmti •..," vol. 2, 2233 s.j.,.

[i'l i- \ 43 Viof. c. .)9.

'" V. W. .Maitland, '• .J.Htio..
iiiid I'i.;i-e,"

J). 13.

') At all .ncnt-i tlio tliraif of
spiiiiK-f-'niN, ^till not qiiito un-
known, oan do the o(TU|)i,.r no
JTOod. for to -ct sprin-jfuns is
itself an offennp.

i7.) Lockhart's Life ot Scott, >ii.

377, cd. 1839, (:• ,dnli„..r \\-j,^\

Hall.

26 (2)
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Si^:

Scott novor eoasod to Ix- a lawyer a> well as a man of Irfl. i
-

It was partly the legal knowle<l<j:r and tastes display.'.! u,

the Waverloy Novels that id.ulili.Hl him in tlif cyi.!. of tlr

iK'st critics as th.' author.

An injunction ran 1k> granted to rectroin a continuini:

trespass, such as the laying and ke.^ping r,f wat..>rpi|p.-

under a man's ground without eith.'r his cons.'iit or justi-

fication by autiiority of law; an.l the plaintifl need ii„i

prove substantial damage to entitle himself to this form ..1

relief (/). On the other hand the right to an injuntti.m

does not extend b<\vond the old common-law riglit to mi.

for damages: a reversioner cannot have an injiin.tm:,

without showing ix^rman.-nt injury to the reversion (m\
Of course it may b«> a substantial injury, though without

any direct damage, to do acts on an.)ther's man's land fnr

one's own profit without his leave; for ho is entitled to mnh
one pay for the right to do them, and his power of witli-

holding leave is worth to him precisely what it is w.)rth t.)

the other party to have it («).

Before the Common Law Pi-ocedure Acts an owner, tenant,

or reversioner who liad sufteriHl undoubted iniurv nii"lit 1h

defeated by bringing his action in the wrong form, as wlicr-

ho brought trespass and failed to show that he was in lu-.sont

possession at the time of the wrong done (o] . But such c;\',->

can hardly occur now.

(/) Gnndnoii v. Itlehnitlsnv

(mi) L. R. 9 C'h. 221, 43 L. .J.

Cli. 790.

(«i) Cooper V. Cri'hlrpc (1882)

20 Ch. Div. .58!). 51 L. J. Ch.

68.5. In Allen v. Mnrtvn (1875)

L. R. 20 !•:<). 4f>2, thy nluintift-

wero in ixjsswsion of part of the

land affected.

(-0 Sco L. II. 9 C!i. -I'A. -'J^

Ch. Iliv. 592.

(o) Jlrnuii V. Snllfii (1,S(S .)

K.\. 221, 18 L. J. Ex. :i!t, 77

R. R. (iOH: Pilf/rim v. S„N!h-

nwpiou. S:c. R. Co. (1849) 8 C. B

2.5, IS !.. .T. C. P. 33!> 79 !! R

388.
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CHAPTEli X.

M'I8AN(K.

XiiSAXCF, is th. wrong .lo.u- to a ,„ni, l,v unhwn.llv dk-
ti.rb>ng h.m n the enjnyuu'nt of l.is ,„n,..r,v or. in' M„n.>
•asi's, m the oxcrci.s.. of a .•o„n,i..n ligl.i. Th. wmng is
in some ivspi-cts analogous to )r,.>,ui,ss, a,ul tl.r two may
coinoido, 8omo kinds of nuisan.v l„.i„g also rontiniiing .,. s-
passrs. Th.. scope of nuisaM.., Iioww.-r, is wi.l.T. A nui-
sance may be jxiblic or juixate.

Public or common uuismc-s alfct the Khv/. >ul)jr,.t,s

at large, oi .some considerable portion of tbcn. such as il.c

inhabitants of a town: an.l the person th,.,vin ollcndini; is
haUe to criminal pro.v„fion (^;. A ,,„blic nuisan.v do.,
not necessarily cr<.ate a civil < m.s. of action for anv person;
but It may do so under ceriain conditions. .\ private nui-
sance allot.ts only one person or a d, tcnninatc number of
persons, and is the groun.l of civil proceedings onlv. Gene-
rally it affoete the control, us<^, or enjoyment of immovable
property; but this is not a nece-ssary el, .n.nt according to
the modern view of the law. Certainly the un, r or master
of a 6hip lying in harbour, for example, might Ik' ..titled to
complain of a nuisance creaU^u ,,, an occupier „n the wharf
or shore which made the ship uninhabitable.

tti?
" •"'"'"""'"* °' J"^i-'--tion to grant such write

rate town, and boroughs. See judgtnent on an indictm.„t); .^he .uriou. precedent in F. N. B. Ru^ell on Crimes, i. 440.
i»-^ l>. Apparently the King's
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Wo Hhall liist foiiNid.T in wliul (ii*-n a .oiiiriioii iiiii.nH.-

exposf.s tlu' prison ;,ii!.\viTable for il lo ( i\ il n- \mII .,.

criminal proems.-., in othtT words, is actioiuilile us \\v\l ;,>

indiotablo.

"A couimon iiui.sanof is uij unlawful act or ouiissiun to

discharge a Ic^riil duty, which act or omi.ssion ondauj." i-

thu lives, safety, health, property, or comfort of the j.uhli,

,

or by which the publii.' are obsUuut«Hl in the exeiT;is

enjoyment of anv right connuon to all hor M5ii..st\ >

subjects" {b). Omission to repair a highway, or the p|,„

-

ing of obstructions in a highway or public navigable ri\. i.

is a familiar example.

In order to sustain an indictment for nuisunee it is vmni'ji

to show that the cxercis<.' of a commcm right of the Kinir s

subjects has bti'ii sensibly interfered with. It is no aM>\\.;-

to saj that the state of things causing tiie obstru- ti(,ii i.

in some other way a public conveiiieiui.. Thus it i> ;iii

indictable nuisance at common law to lay down a tianmn
in a public street to the obstruction of the ordinary tnitli..

although the people who use the cars and .save mouc} Mini

time by them may be greater in numlxT than those wliu are

obstructed in their use of the highway in the niaim.i

formerly aocustonied (c).

It is also not material whether the obstruction intiiiViv>

with the actual tri^rcise of the right as it is for the tim.'

being exercised. The public are entitled, for exampL. t.>

have the whole width of a public road kept free for pas>iiii;

and repassing, and an obstruetion is not the less a nui-niu •

because it is on a part of ti.o highway not commonly us.d.

(4. Criminal Code (Indictahlf

Offences) J3ill, 1879 (as amondwl
in Comniittwv'^, <. 150: fn.

Stephen, Diijost of Criminal T^v.-,

art. 176, and illustrations thereto.

and the Indian Penal Code,

t. 268.

(c) R. V. T,ni„ (1862) 2 I! .v

S, 640, 31 L. J. M. C. !fi:-. -i:

R R. 513. Jlodern tr.Tinway- ami

liprht railway.* have \wn\ mad"

under rfatutorv authoritv.
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or otlionviM. |<.avr> m,„„ ..nough fo, tlu ..nlii.arv ;.m„v,„i ..f

tnillic (rf).

Fiiitli.r (iiMii.s.sini, ami illiistrntioii of w[,nf aiuoiints to
nr mdiftal.h. iiui>,.n.r must 1^. s.,.iL'ht in woik> .., tl.,-

iriniiiial liw.

A i.iT.aif action tim be maintain. . I in ivs|...,t ol a \m\^\n^
miisanMl.va [..T^on who suIT.ts tli.r, l.v Mnur |mili. „lar loss
'i Jiiii,,' Imvoh.I ul,.,t i-, Mdl.iv.l l.v l.ini in ,.,„nMi..n uitl.

li I t'l-r |..i>on> allr.u.l l,y ||,< niii>anr.'. hit.rf.rrn... uitli
< '-innioi. ii-|,t I, vol ol its,.|i' a caiix. ol' a.ti,,,, f,,,- ||,..

""''^ "''•'' ''-'•'•" I'MiM.dlardaniayrCr) .(,n>. ,,n.nt on tin.

''""•'"" '^- '• i' "mil (lijjs a tn-mli across a liiijliwav. I

<.nni(ii -n. .li,,, -in.piv l„,aus,. (l.,. nvncl. pivvrnls m.- IVoni

|M>Mn'r al.Hio ilii- !,i^-|i\va^\ a< 1 am .ntiilrd u, ,|o; (•,„•
t|,,.,t

i-iin iii.onvrnn'ncv inlliot-l i.iuuliv on all ni .-ho nsr the
lond. lint if, wliilc I am Lwlnllv pa-siii- alor

I lull into tlu> (i-'aicli so that 1 hicak a 1 '•..
, i

1 ;ini larrvinj,' arc sjioili'd, I shall hav, nr: - •

i>:i particMihir (lama<:f to uiy.xdi' rcsnl'M' ;,.,!;;

iiiiiNiMci', and distinct from the m< v !..;i,;

iinnnion rifrht of passage which constitute, ;.-i --i

H'li trader is convi'vinjr his <?oods in Inirgcs ai . ,

'
' iliirk.

': V. hich

this

": 'Don

tho

• . juijlo

"'; Turner v. Jiiii'iimoi! Hiql,- ohsoiiro;; por Fitziiorbcrt, a man
^•a,, llon.-.l (1870) L. H. 9 K.,. 118 sliall l.av.- hi.s action for a publio

' O '• Particular flamajfo " :iml niiisjimc if hi. is more in.om-
""[lecial (iamajfo " arc ii^cil iii-

(litteiently in the authorities: tin-

foriiici- seems preferable, for

"-lifoial damaire," as we liave

seen, ha- another technical m«i!i-
in;; in the law of defamation.

moile I than others. '• If one
make a ditch acros.s tlic hiifli

road, and I come ridin(f alonir the

road at nij^lit, and f .nd my horse
are thrown in tlu> dit. h -"i that I

havo thereby great damaije and
'>i\. n. 27 lien. VIH. 27. annoyance. I shall have niv action

Pl. 10. Artinn for .^toppin- :> .n^-^in-t him who made !!:is diroh,
lUL'hway, whereby it :<oims the because I am more damau'iHi than
pliuntitf was deprived of the use any other man." Held tlia* >uffi-
of Im> own private way al.nttinfr eicnl particular damajfe was laid,
thceon the (.tatenient is rather
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river, and by reason of the navigation being unlawi'ulh-

obstructed lias to unload his merchandise and carry it ovtr-

land at an increased expense, this is a particular dama?.^

whic'i gives him a right of action {g). Though it is u soit

of consequence likely to ensue in many individual easos,

yet in every case it is a distinct and specific one. WIkim
this test fails, there can bo no particular damage in a Iro^al

sense. If the same man is at divers times delayed by ih-

same obstruction, and incurs expense in removing it, this

is not of itself sufficient particular damage; the danuigr,

theagh real, is "common to all who miplit wish, by n-
moving the obstruction, to raise the question of the right

of the public to use the way " (A). The diversion of traliic

or custom from a man's door by an obstruction of a higliwav,

whereby his business is interrupted, and his profits dimin-

ished, seems to bo too remote a damage to give him a riffht

of private action (/), unless indeed the obstruction is such

as materially to impede the immediate access to the plaint ills

place of business more than other men's, and amounts tu

something like blocking up his doorway (/c). VVliethtr a

given case falls u.i ler the rule or the exception must deprnd

on the facts of that case: and what is the true principle, and

rj.-

Ul) lln.sf V. Milrs (181.VI t M.
k S. 101, l(i 11. 11. 40,5. ,„„l in

Bijrelow L. C. ifio.

(/i) ll'interhotiiiii, v. I.,,r,J

Deri,,, (18(17) L. 1{. 2 Kx. :5H;,

322. 36 L. J. Ex. 191.

(O llid.et V. Mtl.ep. R. <•„.

ami) L. H. 2 11. L. at. pp. 1,SS,

199. Sec the comments of Willcs

J. in lieclrlt V. Mi''/'ind It. Co.

(18<i7) L. K. .3 r. P. at p. 100,

where /ri//, , v. l{hi,;ir,fonl

Mniket Co. (1805) 2 Bins;. N. C.

281 is treated a; ovornili'!! !iv f!ii-

rciiiarks of Lord Cliolinsfur.l and

I.ord Cranworth. Proliably thi<

would not be acocpt«l in dthir

jini^diftioiis where tho rdjiiiiMn

law is received. In Mas^a.lia-^ot!*,

at le;ist, Wilkri v. J/,i.,'ir,-fnr,l

M'likrt Co. Wius adc^jitcd \>\ flie

Sii|iieiiie Court in a very full :iii(l

i-arcful judgment: Sl-t-..,. v.

/•"..»/( (1837) 19 I'lcli. 117.

'/•) Fritz V. Hnhso,i (ISmIi H
Cli. D. 542, 49 L. .1. t li. Ml;

norhei- V. Peiileij [1893 | 2 ( li. 447,

'I'i L. .]. Ch. 023.
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what the extent of the exception, is open to sonic qucstiou (/).

Loss of expected profit from letting window-space lias bton

admitted as special damage where thu dot'endaiit corpora-

tion, being the locdi authority, hud set up a staiul of ita

own to view a procession, which stand sliut out the prospect

from the plaintill's windows and was a public nuisance to

tlie highway (m). If horses and waggons ar«' kept standing

for an unreasonable time in the highway opposite u man's

house, so that the access of customers is obstructed, (lie house

is darkened, and tlio people in it arc aniioy(>d by bad smells,

this damage is sufhciently " particular, diiva, and substan-

tial " to entitle th<' occupier to maint^iin an action («).

The conception ol" private nuisance \ras formerly limited

to injurious done to a maji's freehold by a neiglibour's acts,

of wiiich stopping or narrowing rights of way and Hooding

(I) In Fritz v. Jlolmon (liist)

note) Fry J. did not lay down
any general projjosition. How far

the principle of Li/nu v. h'isl,-

nwiii/ent' I'ompanij rl87<); 1 App.
Ca. ««2, 4U L. J. Cli. (18, is

really consistent with Itickcl v.

Meirnp. R. Co. is ii prol)!om that

can 1)0 finally salved only liy the

House of Lords itself. Accorditif:

to I.ijon V. Fixhiiionjtin' Coiiiiiaiiii

it should seem that blocking th(^

access to a street is (it not justi-

Hed; a violation of the distinct

private right of every occupier in

the street: and such rights are not
the lc<s private and distinct b^n luis^i

they may be many; see llarrop v.

nu-.l (I8ti8) h. R. 4 Ex. 43, 3H
I- J. Kx. 1. In this view it is

diflicult to soo that loss of custom
is "tlj.-„;se than a natural and
pi- "iihle consequence of the wi-ong,
Aii'l cp. the case in 27 Hen. VIII.

cited al)0vp, p. 107. In nirket'^

cane Lord Westbury stronifly dis-

sented from the majority of tho

Lords pia*ent; L. H. 2 11. L. at

1>. 200.

, II. I CiiiiiphfJl V. I'(ii/'!iHi//on

C(i,iii„ulinn fli)nj 1 K. B. 8G9,

so L. J. K. Ii. 73i). Apparently
an cxtr.-ujrdinary casual protit of

this kind has to be distinguished

from ordinary custom.

( ii) Ileiiiaiiiiii v. Sinr,- (1874)

L. R. it C. P. 400, 43 L. J. ( . P.

UVl. (oinparo fnithor, as to

damage from unreasonable us<>r

of a highway, Hniiis v. Mohhsf

(1878) 3 E.X. D. 2<)8; Wilkinn v.

Ihni (1883) 12 Q. T!. 1). 110. A
theatre queue may be an action-

able nuisance to an adjacent

tKM'upier: T.iioim, Sunx i('- Co, v.

(lutU>-er [191-4] 1 <'h. <i31, 83
L. J. {'h. 2.H1. whcni rho (Vart
was divided on the facts.
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land hy tlio diversion of \vatercoui-i?os appear to have lif.i,

till- cliiof spofies (o). In tlio modern authorities it inclii,!,,

all injuries to an owner or oe< npier in the enjoyment of tii..

property of wliich he i- in [)Ossession. without regard r„

th.' qnulity of the tenure (;>). Blackstone> phrase is "am-
thing done to tlie hurt or amioyanee of the land, teni'in.ntv

or hereditani.'nts of another '"(9 —that is. so done witlmir

any lawful grouiui of justiHcation or exruse. The way- jn

which t!ii> may happen are indetinite in nuniher, hut t;ill

for |)raetieal jturposes into certain well recognized cla-s,v

Soni.' acts are nuisan.es, according to the old aufiuaiti.^

and the course of proc^ihire on whicli they were fouiul-d,

which involve such direct interference with the right- uf ;,

possessor a.s to he also trespasses, or hardly distingui-li.iM..

from trespasses. "A man sb>!l have an assize of niiisan,,.

for huilding a liouse hii>he/ chan his house, and so n nr

his, that the rain wiiich fuUetii upon tiiat lious<- fallelh iipwi

the plaintiff's house "

(r). And it is an actionahle nui-aiu

if a tree growing on my land overhangs the public read uv

my neighbour's land (.s). In this class of cases iiiii-aiin?

means nothing more than encroachment on th(> legal pew. r-

and control of the public or of one's neighbour. It is ^..n

rally, though not iiewss-arily (t). a continuing trespass, fur

whicli, liowever, in the days wlien forms of action were -trid

and a mistake in setkiiig the proper remedy was fatal, tlniv

(o) F. N. I!. '-Writ of .Vssizo

of Xiiisance." 18,3 I. .«,/,/.

(P) See i).>r Jes*icl M. R. -n

Joiie. V. r/urppr/f (187.i) L. \t.

20 Eq. at p. .!«.

(o) Comai. iii. 216.

()•) P. N. 1). 184 D.: rp^i,-"!-

(foci'fi en. 5 Co. Hep. 100 /(.• /'»//

V. Pieiilicr (IHio) 1 (". n. 828.

14 L. .J. C. 1'. 298. (i8 R, U. s?:',

(*) Beat J. in Knrl of Loitsdnlr

V. Sehoti (1823) 2 I?, .v C. X.
311, 2(i U. R. 3<)3, 370; '<,>•!!. v,

(Hrhh, [1904 J 2 K. li. 44S. 73 L. J

K. B. 894.

{t) l-nif V. I'rehthe, not''
'

wliero tiio Court was iistntf tn -ii] -

port the ilei'laration after vcnli

Tlio overlianifina: of hraac In

-

(rrowiiiir of roots iiitaa iit'iL'lili"i;r

rut!. i« !iut a trr^pai.^'. siv p. V-'l

ulM)ve.
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was a greater variety and choice of riinodios timii iur

ordinary trcspassi-s. Tlu-refort" it is in such n cast' nci'diess

to inquire, except for the assi'ssnient of damages, whellier

there is anything like nuisance in the popular s. ii-^e. >Still

thtre is a real distinction between tresj.ass and nuisanen

even when they are cond)ined: the cause of action in trespass

i> interference with the right of a possessor in itself, while

in nuisance it is the inconmiodity which is proved in f;'ct

to be the consoquence, or is presumed by the law to In- th(3

natural and necessary consequence, of such interference:

thus an overhanging roof or cornice is u nuiso-c to the

land it overhangs bcK-ause of the necessary tendency to

diMiiarfre rain-water upon it («).

Another kind of nuisance consists in obstructions of rights

of way and other rights over the i)roperty of others. " The
parishioners may pull down a wall which is svt up to their

nnisinee hi their way to the church "
{x). In modern times

the most frequent and important examples of this class are
cases of interference' with righ.ts to light. H(>re the right
Itself is a right not of dominion, but of use: and ther.-

foro no wTong is done (y) unless and until there is a sensible

intciference with its enjoyment, as we shall see hinvafter.

But there may \k' an actionable imisaaei' without any imnie-
rtnite iiarm f loss. It is enough that a legal right of usi>

iiiid enjoyment is interfered with by conduct which, if

persisted in without prot<>st. would furnish i>vidence in

derugatlon of the right its<'lf {:).

("} /-W,)j-.« rr,. 9 Co. Hep. 53 /,. {,,) Otlionvisp as to pul.Iic ways:
I') I'. X. B. 185 U. It is ap- scp l',,,,,,,- v. Uuig,r,,r,d II t,,!iin<,

tioiialilo to create a permanent liofi.-'l (lS7(i) L. R. 9 K,[, 41S.
nbstrurtion to an occupier's access (-) Tliia is especially npnl\-al)lo
tram tlio adjacent hijfhway to his wliero the ripht belongs toa class
wii outer wall: Cobh y.Saxhi, o( j,crfions: Hnrrop y. Hirst (nCyS)
[1914 I li K B. 822. 8.3 L. J, K. B. L. K. 1 E.x. 13, 38 L. .. Ex. 1.
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A third kiiul, and that whiili is most coininonly .-pok

m

Mllll.
of by the tcx'lmiral iianiv, is tlic continuous doing of

thing wiiieh interf.-ivs with another's health or comfort m
the occupation of his property, sueii as carrying on a iioi>v

or otlensive trade. Conunuity is a material factor: in. r^Jv

temporary ineouvenionee eau.sed to a neighbour by -ilr

execution of lawful works in the ordinary user of land i-

not a nuisance (a).

^^'llat amount of annoyance or inconvenience will amount

to a nuisance in point of law cannot, by the nature of hv
question, bo delined in precise terms (6). Attempts Imv.

been made to set more or less arbitrary limits \u tli,

jurisdiction of the Court, especially in cases of miscellaneoih

nuisance, as we may call them, but they have failed in

every direction. Where nuisance is once provcxl, the d-
fendant's intention is not material; but a proved inimtiua

to annoy the plaintiff may be relevant to show that tlr

defendant is not using his property in an ordinary -.wA

legitimate way such as good neighbours nmtually toL laf.,

and it will naturally set the Court against him in all iiiatkr-

of discretion (c). Aa to the «neral elass<>s of facts u^'iailv

considertxl in cases of nuisance:—
(a) It is not ni^ces-sary to eonstitute a priuite iiuisui(.>

that the acts or state of things complained of should 1-

noxious in the sense of king injurious to healtii. It i<

enough that there is a material interference with tk

ordinary comfort and convenience of life—" the phv-i.al

comfort of human existence "—by an ordinary ami roa>'n-

(o) llnrrisnn v. Soulhxvnrk ^
Vnuxhiill U'nter Co. [1891] 2 Cli.

J09, tiO L. J. Ch. 630.

(6) .\s to the construction ol"

" nuis-anr-n " in a covenant, whi.-h

it seems need not be confined to

rortions miisanee, «ei> Tod-llf"'''

\. Iteuhtiin (18Sf) 40 Cli. Hiv. Mi,

.)S L. J. Ch. 83.

(c) Sec Vluhtie v. llm-.u [1S951

1 Ch. 316, 32ii, t;2 L. J. Ci.. iZv.

: ':si--^..
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able standard (<i): tlioiv must ho soin.'tliing morr ihiiii moiv
loss of amenity (r). bur tli.'iv i„...(l not hv positivr liiiil ,.r

disease.

(b) In asoertainiiig- whothor tli.. |n-o]„.rt_v of the plaintiff

is in fact mjun'd, or his comfort or tonvcni(Mioc in fact

matorially intcrforod with, i)y an allog.^l nnisancr, regard
is had to the eharaiter of tho nrighbourhood and the pre-
existing circumstances (/\ But the fact that the plaintifl

nasalrc-ady exposed to some inconvenience of the same kind
will not of itself deprive him of his remedy. Even if then-

was already a nuisance, or what would be a nuisaniN^ in a
tlift'eront kind of n<'ighbourho(xl. that is not a reason why
the defendant should set up an additional nuisance ^r/). He
is not entitled to inllict on the plaintiff a substantial amount
of discomfort in excess of what is alrt>ady tolerated b,\ local

usage under the existing conditions (h). Th.- fact that otlicr

persons are wrong-doers in the like sort is no excuse for u

«rong-doer. If it is said " This is but one luisane*. among
many." the answer i- that, if the others vcre away, this

one remaining would clearly be a wrong; bu"^ a man cannot

bo made a wrong-d(xn- by the lawful acts of third person.s.

and if it is not a wrong now. a prescriptive right to continue

it in all events might be acquired under cover of the other-

nuisances: therefore it must be wrongful from the first (/).

35 L. .r. Q. B. GG, 145 R. K. .348;

Sluror.' V. llriihimnn (1879) II f'li.

Div. at p. 86.).

(g) Walle,- V. .S>'/,'. note C'/^

abnvtV

(li) Uuslni.r, V. I'„h„i'
[
lOIK!] 1

Cli. -JiU, ".> I,. ,1. Cii. 70. C. A.

i) CiOx^'c'i \ . T.i'ihto" tr, ( l>*ti7

L. K. •-> Ch. 478, ,•](; I,. .1. (li, ,-,s4.

The same piiinl was (aiiionjr iitlifr>
i

dp iiled many yi'iirs pailirr (I8IM,

in V/miff V. Il'mi./, :J |;x. 7|,s. Is

I,. J. Ex. 3(ij,77 H. K. 809.

''/) ira/ter v. Sn/fe, 4 Do G. i
Sm. 31.), 3'il, 322, 20 1.. .1. Ch.
m. s- U. ]{. 393, affd. on appeal,
lit 1.. T. 308, 87 R. R. 401

fKiiisrht Bruce V.-C. 18")n:
''ni,<,j> V. I.nmhert (1867) L. R.
" K(|. 409.

(f) Hnh-iii V. Soi-th Iiniiifcpetli

'W Ca. (1874) L. R. 9 Ch. 70,5.

^^ r,. .1. Ch. 149; see jiidirmont
if •lan.rs L. ,T., L. R. 9 Ch. at

PI'- "lis, 710.

(') !<t. llelfh'K SwiUiiig to. v.

T:i>r!.i(, (1865) 11 H. I,. C. 042,
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Neither dws it make any diftcrence tliat the very iiuisnn,..,

<.'oinplaiiU'd of oxist<Hl before tlic ])laintiff beeanie own, ; „.

oceupier. It was at one time lield that if a man .•,ii„, tc

the nuisance, as was said, he luid no reni.>dy {kj\ but ll!i> I,,,,

long cwvsed to be hiw us regards botli the roni,'(I\ U
damages (/) and the ronuxly by injunction (?w). Tli.' ,] -

fendant may in some oases justify by proscription. .,r tl„.

j)hiintin' bo barred of the most effectual renicdi,. |,v

acquiescence. But these are distinct and special smun.N
of defence, and if relied on must be fully madcOiit \.,

appropriate proof.

Further, the wrong and the right of action 1> yin ni,|v

when the nuisanet' b<'gins. Therefore if Peter has for iii.inv

years cametl on a noisy business on his own land, mimI In.

neighbour John makes a new building on his own adjoinm-
land, in the occupation whereof he linds the noise, vibnitioii.

or the like, caused by Peter's business to l)e a iiuisaii.v.

Peter cannot justify continuing his operations as a-:m\>\

John by showing that before John's building was oxupi,,!

John or his predecessors in title made no complaint //i.

(c) Again, a nuisance is not justiliod by showini: limt

the trade or occupation causing the annoyance is, apnit from

that annoyance, an innocent or laudable one. •'
TIic buildiiii:

of a lime-kiln is good and profitiible; but if it W- luiili -,

near a house that when it burns the .smoke thereof nii.is

into the house, .so that none can dwell there, an action h,-.

for it"(o). "A tan-house is neeossary, for all nim u ,n-

(k) IJlarkstono ii. 403.

(0 E.g. Sf. lleten's Smdfhi// Co.
V. Tipphiff (1865) 11 II. L. r.

<)42, 35 L. J. Q. ]!. M, h:, l{. ]{.

348.

{ill) TipjHiig V. St. Helen's
Smelting Co. (180.5) L. R. 1 Ch.
<iC, a. suit for injunction on the

^iiinic taet.s; F/emiiir; v. //m'../.

ilHSti) jl App. Ca. (Sc.) liMl »i8S.

69".

(/;) St.ir/r,:.- v. Jli-id./,,,- „ IST"

n Ch T>iv. 852, 4H L. J. I'h, -7-

(')) Ahlvc'l's ca. I. 1610 i
!i (11

Hi'p. 59 n.
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sense is proved, or material discomfort ncrordin^ to a sol. r

and reasonable standard of comfort, it is no answer to >mv

that the offending work or manufacture is carritxi on at n

place in itself proper and convenient for the purpose. \

right to do something that otherwise would be a nuisunw

may be established by prescription, but nothing less will

serve. Or in other words a place is not in the sense of ilm

law convenient for me to burn bricks in. or smelt ropinr.

01 carry on chemienl works, if that use of the place is < cm-

vooient to nijsolf but creates a nuisance to my neidibour (.r\

(e) No particular combination of sources of annoyiinrr-

is necessary to constitute a nuisano<\ nor are the possibh.

sources of annoyance exhaustively defined by any rule of

law. " Smoke, unaccompanied with noise or noxious vapoui,

noise alone, offensive vapours alone, although not iiijuii iS

to health, may severally constitute a nuisance to the ownor

of adjoining or neighbouring property "
(?/). The poi-^istrnt

ringing and tolling of large bells {:), the loud music, shout-

ing and other noises attending the performances of a

[1902
1

1 K. 1$. 15, 71 L. J. K. B.

12, l)u( ill effect rost/>i\' I by the

House of r.nrd't in Ci'li. \. Unmc
and Cni'ouinl Sto,,-^ flWi| A. C.

179, 73 L. .T. Ch. 484. The ordi-

nary enioyment of life, however,

seems to iiioludo the maintenance

of a due temperature in one's wine
collar r Reiiihn,rll v. Mi^iitnisli

(18S9) 42 Ch. 1) ^M-,, 5,S L. J. Ch.

787.

(.r) SI. Ilele:i\ Siiiflthig ('(,. v.

Tippiiiff (lSt)5) U H. L. C. (>42,

35 L. J. <J. 15. (i(i, Bi^telow I.. C.

454, 145 R. R. 34H; l;n,„fn.,r v.

Tvr»le,i (18(12) Ex. Ch. 3 B. & S.

(iO, al ],. .1. Q B. -im. 129 R. U.

234; C,7tev v. T.,-<ihinpr (18fr2-3)

13 C. B. N. S. no, 32 L. J. C. P.

101, 134 U. U. lilO. Thc-c aufhn-

rities overrule Hole v. Uaridn:

(1858) 4 C. B. \ S. .334, 27 f.. .T

(". I". 207: see SlioHi Iro.i ''„. v,

/ng'is (1882) 7 .Vpp. Ca. i Sc i at

p. 528.

(;/) Homilly M. R., Cn/.i.p v.

T.amhert (18fi7) i.. R. 3 Ivi. at

p. 412.

(c) Sollriii V. Dr Ilc'd (IH.)!) 2

Sim. \. S. 133, 89 H. ii. 24).

The hells holonffed tn a lioiiiai;

('atholii> church: i\w judirinent

points out (at p. 160) that sii, I, a

building is not a cliurcli in the ovi'

of tiie law, and cannot chiini the

same prlvi;t3;;es as a pari-li ilmroh

in re.siKSc't of hell-ringinir.
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ciixus («), tlie coUoctiou of a crowd of .lisordorlv ...oplo bv
a noisy entortainmoiit of mu.ic and tirowork. (hjAo tl>,. ..ravV
.anoyance, of dwoUors in the m.i..I.boml.ood. l.nN. airbi..,.
held to be nu,.sance« and ivstmin.d by fh. aiul.urUN of fho
Court. Tin. U.0 of a dwdlin-^-bous,. in a Mn ., ot .hvUni...
hou..., m an ordinarv and aPc.u>ton.rd .nannor, i. not",
nu,s:,nco tlu)ugh if n.ay prnducv n.oro or l.ss nois. an.I in-.-n-
v.n,enc.. to a n.ighboni-. But tin- conversion of pa.t of -.

hou.e to an unu.ual ,.ur,,oso, or tb<. sfn.id. maint^nau,,. of
an an-angt-niont wiiicii oib-nds neighbours bv no,., or
"tluru,,,. to an unusual and oxc.ssiv,. rxt.nt. 'n.av b. an
a-t>onable nuisance. Many h'.us<.s hav. stabl.s atta,!,,.! to
tl-n. but the nian who turns thr ^^hulr ground lluor of a
1 )i.Jon hoa.e into a stable, or otlnrwis,. keeps a stable m. neu-
a m..ghbour-s living rooms that tbe inhabitants an. dislurb<.l
nil night ^even though he has done nothing bevond using
tlu. arrangements of the house us he found theui,. ,loes

.'

at his own risk (c).

• In making out a ease of nuisance of this cLanKt-r there
aiv ahx^ys two things to be considered, the ri-d.t of the
rlaintiff, and the right of the defendant. If the houses
rtninininrr <^.i*.K ^iU.... ...

H' (-'Oinnii'iioc-

adjouung each other are so .uilt that from th,- ...,„,..„c
ment of their existence it is manifest tliat each adjoin^.. •

inhabitant was intendtxl to enjoy his own proper' . U.- .

ord.nary purposes for which it and aL the dillerenL ar^

.

ofit were constructed, then so long as the house is so 'used

{«) l,.ch/,a/d V. Darrh,gt„H
'lS>i3)L. li.4 0h.3,SS: thecinu.
«^ oid.ty-Hve yards from tho
l|iiinti(f> hou-e, and •'

thronsliout
-"> !(-form;.n(T t' ..ve wa< imisic
""'"'"iir a >ro,„bone an.-l oth.. •

"^""i'"sfrun,e.t<an.iavio'orr,.i:o
anl irreuf n,,i-,.. w;.., s-.ouii;,:, ard
•^^WVi „f wiiips.'-

'" ^''"'^''- V. D,ew.,e.- (1807)
r.—T.

i- H- .5 &). 21, 37 L. J. CAx. 3.;

It was not (lociilfd wlictlicr th>-

noise would alone liavo hecn a nui-
.'^aaie. l,ut Wi.kens V.-C. .tnm-ly
'"'•!incl to think it would, vp'„

f-- U. ") i: |. at p. ;u.

l"\ !„' V. l!.,,i , 1873, I.. H.
'* di. i\u: lll-nrlrr v. Snll,,;/
ns7ii) X Cii. I). (i9j 4,-, I, ,[ CI,

414.

27
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there is noliaiig that can bo rryunlo*! in law n- a iuu>,inro

v.hich thi' other partv lias u ritrht to [ircviiu. 15ul. t.n i!i.

other hand, if tithfr imrt' liirnH liis hous(\ or unv j.ortic.ii uf

it, to uiiu-ual j.uriio- . .n siu li a mannor as to pn 1 i

substiiiitial injury to uis nciphlHHir, il apiM'ai^ to m. h,.!

tliat is not accoidm^' to principle of •.mthorily < n umhi.i!.!.

use of his own property; ami his neighbour, .-hnwuii:

.substantial injury, is entitled to prot<'etion .d).

(f; '.\'h'n> a distinet private right is infringed. tli'.UL'li

it be only a riulit enjoyed in eoniinon witli other iier>nii>.

it is immaterial that the plaintill siill'enHl no -pi.iiK

injury beyond tliose other persons, or no speeitic iiijui v a:

all. Thus any oni^ eoimnoner can sue a stranger wlm let« hi-

cattle depasture tlie eonnnon (e); and any one of a i iiiiUr

of inhabitants entitled by l(K-al eustotn to a iiaiiieulai u:it.r

supply can sue a luvgldvoiir wliw obstructs that supplv ' ,

It sliould siH>in from tin- ratio ihc'ulmdi of the Heii- i

Loids in Liiou V. /•'/>/*>/ mfrrx' Comixinif (y) i it the ii-i,i>

of acMjoss to a higliwiy or a naviuahle river incident !• li;.

occupation of tenements thereto adjacent are privat'' n^'lif-

within the meaning of tliis rule h^.

(g) A caus<' of action for nuisauer ma\ !"• ereatrd i,v

independent acts of dill'crent persons, thougii the aii- I'l

anv one of tlios. person^ wouhl not amount \-> a nmsiiic-.

" >''i])pose one person leaves a whei'lhaiTOW staiidinu' "ii a

wa\ . that may cause no appreciable inconvenienoe. but it

a hundred do so, that nray cause a s<'rioiis incenv. iii'ii *

\>hieh a person entitled to the use of the way ha> a r -h' to

(d) I..inl '''_ll)ornc L. C, L. R.

8 Ch. Ui9.

(r) . j^ to MrHiir V. Spafe-

niaii, 1 Wills. Sauiid. (.20.

4 i:x. 43, 38L. J. Kx. !.

(g) 1 App. Cn. (iti->.

(/,) '•/;,- V. Il'.h^'ii 18SIII H

Vh. L>. 512, ly 1-. J. ''H 5^!

(i) llai.op V. llitst (18tj«) L. K. aupra, pp. 408, 409.
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prevint; and it in no (Iffm™ to any one poison anion- (lie

hundrca to suy that what h" dots vaim^ of itwlf no .liim.ij;..

to the complainant ••(»;. IJut this do-s n.4 nirun that"a
plaintiff may niak.' two or more indep-ndrnt wn.ng-do.rs
oo-.K-fcndants in a single action for damatr'.s, whatever the
nil.' may be where oidy an injimction is claimed ^k^.

Those wl,o create a nuisane.> by their own acts arc none
the less liabl<> h.eau.se the nuisance would have h,..,! obviated
or removed if other parties, Mjrh as |, al authorities. h,id
thought lit to .xerciM.' their powers in that l«'I,alf /).

A species of nuisance whi-h has lK.,.o,ne piouiin-nt
in miKlern law, by reason of the inenasiMl dosmrss and
height of buildinsrs in towns, is the obstrneli„n of lif,|,t:

often the phrasi- " jitrht and air" is us^d, but ihr ad-linOu
is UM'l,-s if not misleading, inasmuch as a right to the
access of air over a neighbour's land , otie rwisc than in
some delinito direction to some particular place) {w is j.ot
kiH)\vii to the law as a subject of prop<rt v (w\

' r/,..,-/)p V. Ilnniifiit (1873)
I- i!. S t'h. (i.iO, (j5<i, |icr .Iaiiie'«

'• •!
.

Ii'llowod liy Chifty J. in

I'uiiljioii V. M-IHsh ["1894] 3 Ch.
Iti'i, ii:j L. J. Cli. 929 (a case of
miUaii.e l)y noise).

Uc) SadU, V. G. W. S. Co
ISM] 2 Q. B. 688,65 L. J. (J. B.

16, atViniied in H. L. [189C] A. C.
^^". '.. L, J. Q. B. 462. Qu. aa
'"> the rule in Scottish procedure,
ler l^ird Slifind [1896] A. C. at
!' 155.

ih ''V-'on V. .Iherdert, Dinlrlrt
r<-nmn:,,,. Co. [1897] A. C. 110.
(m) Chusi.,, V. Arkhnd [189:)]

- ^li. 389. (i4 L. J. Q. ]5. 523^
^'- A., may probably be taken as
^'•"?.;t!y stating ti,e general law

27

H> till. cMoiit, tlioiiuli ibc II(,u-e of
Ixuds was |)rc|iaie.l to n\er.so tlie

decision on the somewhat pOiuliar
tacts of the ca.se. After HrKument
in H. L. the p^irties oanu- to tarnii
and the appeal was withdrawn by
consent, [1897

|
.\. C. I.m.

'") Ci/i/ of London lirpiierti Co.
V. Tennanl (1873) L. R. 9 Cl.. at

p. 221; Webi, v. Itird (1862) iCx
Ch. 13 C. B. X. S. 841, 31 L. J.

V. P. 335, 131 R. R. 756; llr.jant

V. Leffifr (1879) 4 ('. P. Div. 172,
esi^cially i)er Cotton L. .7. at
1>. ISO, 48 L. .1. Ch. 380; Harris
V. Dk Pinna (1886) 33 Ch. Div.
238, IH.T Chitty J. at p. 250, and
Cotton L. J. at p 259. As to im-
plied grant of such niflits by an

(2)
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c:

•«;

It seems propfT (though at tho v\>k of •lij.n-.-rsiiir li. n.-

tho law of Torts into thr law of Eas^'iui-nts to stat-- hi

the rules on this h^'ad as settled by tli>' drcisioiis ot tl,

last forty years or thereabouts.

The right to light, to bi'gin with, is not a natural i .-hr

inadent to the ownorship of windows, but an ea^enniii t,,

which title must be shown by grant (o,. express or inipli. ,!

or by prescription at eonimou law, or under tli<^ Prrscriiitinf;

Act. The Prescription Act has not alt. red the ualmv m

extent of the right, but has '^aly providid a new ni.ide uf

acquiring and claiming it (?>). uithout taking awav auv

mode which existed at common law (7 .
Tie righ' can 1.

claimed only in respect of a building; the use of an e|) u

piece of ground for a purpose requiring light will not eivtit.

an easement against an adjacent owner (r). It eannei h-

adjaopnt owner, Cnhh' v. It.-iiiutt

[1908] 1 C'li. 259, 77 L. .1. ('\\. 78.

A porsonal riirlit to acve^* of air

can of oourse be crcateil a-* lictwiM'n

parties, if they clioos , l)y way of

covenant.

(p) Notwithstanding tho il iuli.s

expressed l)y Little lal" .1. In

Mnoip V. Tl<nrso„ (1821) 3 H. -V;

C. at p. 340, 27 U. K. 382; see j.er

Lord Sell)orne. Daltn.i v. .;„^"«

(18sn <> Api>- (""a- «f P- "^-l' """i

Lord BIaek\)urn, ih. 823. and the

judgment.s and opinions in that

ease pnsxim as to the ijoculiar eliar-

aeter of i-.cgative easements. The

doctrine of ancient lights is not

received in .Vineri'a, and "is alisn-

lutelv repufrnant to tlic hiw of

Scthnid": (1912) S. C. 909-10.

{))) /:,/,'. x.Pf'nsni, (1871) L. It.

C Ch. at pp. 811, 813, cf. L. U. 9

Ch. 219, approved in 11. L.. I'o/l.i

V. lloitie ail'! Cohri.inl Stoi-M

< !904! A C. 179,73 L. J. Ch. 484.

As to tho acipiirement of rialit t-

lifflit as l)etwei'n different lo-c -

under a coniniou lessor. / '•
/ \

}Io,-(i(i,i [19011 1 2 Ch. 40li. 7:. I.. I

Ch. 787, C. A. As to pc-M-tn-

ot tlie easeniCiit r.orwitli--aiKl;!i2

unity of e-tate whcvo tlicrc i- :;

iiniiv of i)Os?cssion and enjuymciit.

nirhiii-iU,,,! v. (..^hniii [lill^' 1

K. li. 39,77 1.. .1. K. B. -i.l-. .\

.\s to the necessity of itimi mi--

enjoynient •' next he'ore
"

lliliiiiiii \. I'liii III' I'f'j'

?. Ch. .5i(i, 70 L. .J. Ch. >•)! :•

C. A.
I

liius; 1 Ch. 107.

(7) ./'///>'('/ V. (IliirPi' (l",i

L. U. 10 Ch. 283, 44 L. .1, Ch.

)23. Since the Prescripti(C- At.

howexe;', the fornierlv ac n-T luci

metho.l of olainii-ir tindei' t'c ti
-

tion of a lost srr' ci,n Ix ..•liluii,

if eve:-, useful: . j.' lliiiiin" \. '"

'I'-, I 1'1',-gli, last note.

(,) See Vnttx v. SniHh ilsi;>'

L. R. i:.|. 311, 318. 3s;
1.. .1

A'-'A 'II

11 'Mir

'=mss^!^>iS^^s^imii^^^9tm^i&^^^smm- •'i;Sifi?A:*^:^^^y^#*5s«ei»ii' .*f.^*^:i'*.riiisaifl^;';



OBSTRUCTION OF LUiHTS. 421

rhiiiuiHl in nspoit of liplit jxissino; tlinnisli a doorway or

nthir opening not priniarily iutdulrd to admit lij,dit (•'*).

A?!'Uiuing' tho riiilit to In- ostablisind, tlirri' is a wrongi'id

,li-.turbanco if tlu' building in nspict of wbich it exists

i>Mj far deprived of aceoss of ligbt as to rmdcr it materially

l.?s tit for eomfortuble or b^uiclicial iisp or rn joymiMit in its

existing eouditioB' if a dwelling-house, foi' ordinary habita-

tion; if a warehouse or shop, for the eondm i of l)usinrss i^f).

Till' action is for nuisance and not for the infringi ment of

a right to a specilic quantity of light. " There must be

a substantial privation of li^ht, sutlicient to render the

occupation of tho house uncomfortable, and to prevent the

plaintiff from caiTving on his accustonuH.1 business . . . on

the premises, as beneficially as he had formerly done "'
(k).

Decisions and dicta which laid down, or scH'med to lay

down, that tho right accjuired is to all the light, or -wiiat

lias been calh'd an average inaxinnim of the ligiit, eomiiig

through a particular window are now not to be relied

ou(c). It seems that a right to a special or extraordinary

f'h. 5S. As to wliiit H a l)iiilcliiiir

witliiii the .Vet, f'lilfnril v. I!nJt

[IS99] 1 Ch. 698, 68 L. J. Ch. 332.

(<j Lrvrt V. Gns Light ij- Cnhf

Co. [10191 1 Ch. 24, 88 L. J. Ch.

12.

(M Krlk V. Pearson (1871) L. R.

tj Ch. 809, 81'; Cit'i of T.oiido,,

Brpii-n-'i Cn, v. Teiiiirnif (1873)

L. R. 9 Ch. at p. 216, 43 L. J. Ch.

(') Sucli are Sontt v. Pnpe

(18S(;) 31 Ch. Div. 554, 55 I.. J.

Ch. 24(i; I.aznnis v. Aitistic Phuto-

OrnphSr Cn. [18971 2 Ch. 214, 66

I.. .T. Cii. 522; U'nnen v. Ilrotrn

[191)2] 1 K. B. 10, 71 L. J. K. 1$.

12, and. it scoius, Mnore v. Ifa/l

fl878) 3 Q. 1!. I). 178, 47 I.. .1.

Q. B. 334. We may not now talk

of a (|uasi-property in " cones "' or

457; Colls v. Home mid ColoniJ'l " pencils " of light: Davis v. Mtir-

Stores [1904] A. 0. 179, 73 L. .T. rahJe [1913 |
2 Ch. 421, 82 L. .T.

Ch. 484, II. L., reversing s. c. in Ch. 510. Yiirs v. Jark (1866)

e. A. [1902] 1 Ch. 302, 71 L. J. L. K. 1 Ch. 295, is good law, Imt

Ch. U(i. tlio form of injunetion there given

^') Ruling of Best C. J. in J?o'/;- has beei> too slavishly followed,

V. Sfare'i (1826) 2 C. & P. 465, 31 and the head-note seems too wide.

K. R. 679, approved in II. L. in Lanfrpnchi v. Mrrl-piizir (1867)

CoUs's Case (last note). L. U. 4 Eq. 421, 36 L. J. Ch. 518,

m'''^.??.-^-'*^^^^J'v=>^^!m?^m^^mmm^mslS!:msm
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amount of light cannot bo acquirwl iimler tlii' Pnsi ri|tt|.,;

Act by 20 years' user even with knowledge on the |i;(it <i

the servient tenement {x).

At one time it \va- siipposeil, hy analogy to a r(>gul;i!i m

in one of tiie Metropolitun Loiul Management Acts a^ t)

tlie proportion between the lieigiit of new buildings and ili

width of streets (?/), that a building did not constitiii. ,

material obstruction in the eye of the law, or at leasi \\a>

presumed not to be such, if its eli'vation subtended an ;iiil'1.

not excw'ding 40° at tlie base of th(> light alleged i.> 1.

obstructed, or as it was sometimes put, left 40^ of li-lii ,

the plaintiff. The sup[)0sed rule was repudiated Ion;: j-v.

by tiie Court of Ajtpeal {:). But the stulutory rgnl ii|M||,

thougli it doi's not afford a lixed rule for dealing with \<v\.:t\

titles, may l)e used as a rough working test («).

An existing right to light is not lost by enlargiiii:. i.

-

building, or altering {h) tiie windows for whieli ae(< >.- .if

ia relieved from tiio criticL'm.';

passed oil it in judjjnients now
dis;i[,[,rovc'il. So • Cn'ls v. Iliu,,,-

ntid <\,l„i,;nl ,s7o,v.v [191)1
I

A. ('.

IT'.t. T;5 F.. .1. VU. 4Ht. ul;irli is

now the lo:idiiiL:' casi- on t!io riirlit

to liylit. A-i to tlie a])pli(ati(iu

111' tlie principle* t'li're laid <|Mwn.

li,II>i V. Kii.r [IflOT
I

A. ('. 1. 7(i

L. J. Cli. 1, fnrtlier expl lined in

Pa:i! V. nnhsoi, [1911] 41 Ind.

App. 180; Lilchfipld-Hpecr v.

Queen Anue's Gate Si/ndiotite

[1919] 1 Hi. 407, 88 L. J. Ch.

137 (jurisdiction to restrain thr&it-

ened obstruetion not atiroprat-i'd").

As to tlie measure of daniaires

where the plaintifi' ooeupies a con-

tinuous Imildiriir site, GnfTifh v.

It.fl,,.,;! CI,,,! ,,,..! Sn!:K [ 1 9 1
'j 1 \

Cli. 291.

(x) Ai>il>ler V. Gordon [lOn.) i

K. B. 417, 74 L. J. K. H, IV",

( '/) 2.) l'c 1*\ Viet. e. lO'J. -. h.)

(r) Pfirle, v. I'nsi ./,.,..

Jlole' ( «. . 1S83) 21 rii. ]li\. -.NJ:

Ecrlti^-iiisHifil (\iin)iiis^',,,iu->^

Kino (IJj.SO) 14 Ch. I)i\ . J|:l. i'<

L. .1. Ch. .V2!).

•n) Judgment of Lnvl ll.nev iii

rnils's Case.

(h) T,tpii„fi V. .Jn„es risi;:, 1!

11. L. C. '290, 34 L. J. (. P.

342, 14'> K. R. 192; Aiii,sJc:i v,

G!o er (1874-5) L. R. 18 Eq. iU.

43 L. J. Ch. 777, L. R. 10 Ch.

283, 44 L. J. Ch. o23: AVo >m"-

ticfii Comnii^swiierH v. Kino O'i.'sil;

14 Ch. Div. 213; G,cri,,ro:r ^.

Uorni-e'i (]SS«) 33 Ch. D. 4T1

.ir> r,, .T. Ch 917 Tt i^ ;v>: •i-i'i-

sary to prove an int^-ntion of pre-
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liu'lit i^ (luiiiii'd. So Idiiof lis till' UIK i.rit li^jlits. or ii >iil)-

siiiiitial [laii llicrcol' (c), i-i-iiiain suli-tniil iiilly ciijitihlr of

fiiiiliniioMs CM joxiiiiiit. u/;, s(i 1(111^'- tin' 1 <. .jiio- lii^lit cuii-

ti!iui'> and is proti'ct<'d by tip' >aiiii' iriiicdn's r . .\iid un

ivl-tiiig right to light is not li)>l hy iiitiriii|it ion wliidi is

IK)' continiioiis in tiiur and (juanti'y Imi tiiii|i ,raiy and of

lliii tuating amount (/).

It niak"M no dillVn'Uoc that tin' own* i- of ,i srrviiiit t cnc-

uniil nia\ , hy the situation and ariaiiu'i'nii nt uf tin' Imildings.

lif unaldc to [)i'«'vi'nt a right In jni^' ,i((|iiir d in ri>|iiii of

tin- WW light oth( I'wisi' than hy ohvtruci ini;- the old liirht

:d~() 7 . For tiiiTi* is no such thing as ,i >|iciili:' riirht to

(ih-tnict lii'w lights. A man may Ijuild on his own land,

and lu' may build so as to darkrn any liyht \vhi<li is not

ancient ^a^ on the oth<'r hand it is niid(>id)ti(l law that his

serving tho iinoiont liglits: Smith

<, Hnj-ler [19U0J 2 Cli. 13H, 69

L. J. Ch. 437.

w yei'-HGii V. reiuU-r riSSO 27

Cli Div. 43, 61. It- 1! not neces-

sary that the "structural idontity
''

of the "Irl windows sliould Ik) prc-

servpil: Satioiial Prorinrin/ J'//ifi

(lln^s Inntiraiice Co. y. Pnirie .'I"/

.U^itraucoCo. (1877) 6 Cli. D. 7.")7.

4*; L. .T. Ch. 871; AwtrBu:. v.

^r^'llc [1<I071 2 Ch. 500, showiiii.'-

al-o that the .same principles iipplv

to alterations durini^ tho ourri'iicy

of the ^atut<>ry period for aci(Mir-

iriir the rii^ht. But there must at

all events be a definiti: mode of

accet*: Ilnnii v. Be Finiin (18H*i.)

33 Ch. Div. 238, ,i6 I>. J. Ch. 344.

[rh The alteiatloii or relmililinij

uuHt he coiitiiiuous pii(Hi'.;li to sh'iw

that the ri^ht is not aliaiidoiicKl; mm'

Mo„,e V. Rnuson (18241 3 B. *c C.

332. 27 \l. R. 37.-.. .Ml tho lo.al

circumstances will bo considered:

liullrr^ V. J)iiki,i«on (IHH.')) 20 Ch.

I). l.M, 54 L. J. Ch. 77(1. There

must be some ,«pi'cifir ideiititication

of the old li^xht as coincident with

the iirv: /'/;/</"( 'V. V. Mntiio

I

1S02
I

I ( h. «;il, til 1,. .1, ( h. 494.

,) S/, I ;>;/,/ V. /.",// (ISIi.li L. R.

.") '''. vcv r.iliard 1.. .1. at p. 1()7.

But c-'lv the cxistini; riirht: an

iili-tru( tion thai wouhl I'ot have

been actionable before the altora-

tiiJMs 'hies not iM'come so after-

ward- becau-r they have made it;

niiiro iiiconveriieiit : .liil.rianii v.

(<,„iielhi 11()()7| 1 Ch. (178, 7fi

L J. t h. 402, ( . -V. Se,> further

//'. //. I'lidlri/ >(• S,..i V. Il'ilborn

oi„l I'rrisr.iH I I'Jlt] 1 Ch. Mm, 83

L. J. Ch. .51;-..

I /) rr,-^l:-N-J V. /;,/,.'//•.//„; .'ISSQ)

41 Ch. Div. 2«8.

I'y) Td/i/iiii/ V. Joiir^ (\W>')) 11

11. I.. C. 200, 31 L. J. ( . I'. :U2,

14.-. 11. R. 102.

m:i :^<r!saE:5^sr«aff*SBB«§^,
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neighbour may opon lifjlits o\«'rlooking his land), but !;

must do it so as not to inforfcr.' with ligiits in rc^pwt .

which a right has been acquired.

Disturbing the private franchiso of a market or a I', n-,

is commonly rifkoned a siweitv. of nuisance in our b()i)k> 1,

But this classitication scorns rather to depend on aceidriiN

of procedure than on any substantial i-cseniblance Ixtw..].

interference with peculiar rights of this kind and sueh in-

juries to the enjoyment of common rights of propertv is

we have been considering. The quasi-proprietary right r^

a market or ferry is of such a nature that the kind of .!i\-

turbance called "nuisance'' i.i the old books is the only wn
in which it can be violatetl at all. If disturbing a mmk.'
is a nuisance, an infringement of copyright must !i, .,

nuisance too, unless the term is to be conventionally restriiti >!

to the violation of rights not depending on any statuti .

The remedies for nuisance are threefold: abateiii nt.

damages, and injunction: of which the first is by the a.t

of the party aggrieved, the others by process of Inw.

Damages are recoverable in all cases where nuisani' i-

proved, but in many cases are not an adequate riMu. J,v.

The more stringent remedy by injunction is availahir in

such cases, and often t^ikes the place of abatement win !•

that would be too hazardous a proceeding.

The abatement of obstructions to highways, and th^ lik-.

is still of importance as a means of asserting public rii;iit<.

Private rights which tend to the benefit of the public, or

3 considerable class of persons, such as rights of conimoii,

have also been successfully maintained in the same nianm r.

though not without the addition of judicial proc(H'diiip> J .

(fi) 131ackst. Comm. iii. 2i8. (1869) L. R. 9E(i.241 (riipra-o-f

(0 Stiiilh V. f:aii Urowiiloiv Beikliamstod Common): William"

!m ;i^amfsmmm7s^tmB,^mM^n^^:^-;i^' ;'*:.>. ;5iKaB.
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It is tlccidod thiit nor only walls, f. incs,

fnii'oaclini<'iit«i which (jh^tnict ri<:hfs of

r inovctl, but a hoiiM> \vi'on<:l'ully hiiilt

IHiLltd down hy a coiunionfr iC it

tiro iA", within a rcasonnhlr tiini' ;/
,

;in(l -mil lik.

coinniDU may \]f

DM a I oiiimon may he

is nni icMiov id ai'trr

nut

If another man's tr<v ovirlian<

t thIC o\X'rhan<j:inir l)rancli<s jri

mv
an

<l, I max lawfulb

i in these cases whori.cu

th nuisince is in the naliire of u trespas-, and can he abated

witiiout enterini;- on anotluTs land, the wroufr-doiT is not

(iitith'd to notie ' u). But if the nuisanc(> is on the wronir-

(loer ><jwn tenement, he oujudit liist to \h- warntnl and i-e((uired

to abate it himself (o). After notice and refusal, entry on

th land to abate the nuisance may be justilied; liul it is

I hairardous course at best for a man thus to take I lie hnv

into his own hands, and in moileru times it can seldom, if

> vpr, lx> advisable.

Ill the ease of abating nuisances to a right of common,

notice is not strictly neot>ssary unk'ss the encroachment is

<m Kisilits of Coninion, 1.3o. Merely

]i:irti:il exclusion from rights of

coTniiioii does noi justify ahate-

ment: //,,/,n v. Oshonn- [1913] 2

Cii. ?A-\, Wl L. J. fli. 4)7.

!''
) I'liUing d-.iwn the hou-e-witli-

"Ut liotire while there are peojj'.e in

it i-i a tre-|ias-: I'n rii \. l-':i-liiivr

(IsiJi s (^ li. 7.-,7, 15 L. .1. Q. J{.

'-V.t: 70 \{. K. ti^li; ,h,„.s V. .J<uirs

(isd-i! 1 11. .-i ('. 1, 31 L. ,1. Ex.

fllMi: following- {'crinj v. l':i~lnnrc

with some doubt. The I'asi' of a

niiiii piillini? down liuildinsrs

wroin.'fully ereeted on his own land

is ditierent: ib.; Bmling v. Itrm!

{nm 11 Q. B. 904, 19 L. J.

Q. B. -291, 75 K. R. G*i2.

(/) D'trira v. U''iniri)„» i 1851) 16

Q. B. 540. 20 L. J. Q. B. 330; ep.

hn,r V. (\t/;..r:^ [ISJl
|
3 (.'h. 411.

(»') .Ve,/,y V. ll>i/,-f',; 1 Holies

He|i. 393, j'Cr Croke; Loiiml-nle v.

SrJsu.i (1823) 2 B. i"^ C. 311, 26

K. K. 370, per Best J.

(,') /.chiDoii V. Jl'rhh
I
I89»l 3

Ch. 1, (>3 L. .1. Ch. 570. The over-

haiiirint,' ol liruiielie'i Ih not an

aetiial trespass, per l.indley E. .]

.

\WH\ •', Cli. at p. 11. It is a

wise ]ire aution to -jive notiie, [.or

Ijipes anil Kay L. .I.J. The deci-

sion of the ('. .V. was atfirnied in

H. E. [1895] A.C. 1, 04 L. .1. Ch.

205.

{n) This has always been under-

stood to bo tl e law, and seems to

follow (I, juriiiiri from tiie doetriiie

of Peirif V. Filz/iowe, note (k).

'iTsm&ar'msmsami^s^^'' -.v-
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it:

a <l\\<lliiii_''-li()ust' in afiiial oftiiptitioii; hut if thon' i- ;.

(juotioi (>r right to be tritnl, the more reasonuhli- roiir-i- is

to give notice (p). Tln' s;imi> rule seoms on princi^l.' to

be applicable to the obstruction of a right of way. As i ,

the extent of the right, "where a fence has \mn cni.i J

upon a common ijiclosing and separating parts of ilnr

common from the residue, and theri by iiiti>rfering wiili ili.

rights of the commoners, the latter av not by law nstruin .1

in the exercise of those riirhts to pullintr down so min h .|

that f(Miei' as it may Ix' ne<Tbsary for tliiin tn iitnin. |,,.'

till' purpose of enabling their catth' to enter and tVi d ii|m,:i

the residue of the eoninioii, but they are <'ntitlrd to i-on-nl :

the whole of tliat fenci^ so erected upon tlie coiumon ;i nui-

sance, and to remove it aeeordiniily "
q,. A ]>ul)lii In, ,1

authority baviiiir thr soil of u hiirliway or tlic lilc \— 'm1

in it by statute lias as incident to its estate the coiniMMn-

law rights of an individual owner to rem()V(> obstrm t imh,

or <Microacliments, and the existence of special statiil'in

powers, if any. does not derogate from those rishlv >
.

It is doubtful wlieth(-r there is any privat'> ri^lii to

'jat(> a nuisance consisting only in omission except whiie

the- person aggi-ieved can do ' without leuving his own

tenement in respi'ct of which lie suffers, and perhai)s exie|.t

in c-usos of urgency such as to make the act necessary for

the immediate safety of life or property. It is more tlian

doubtful whether such a right, if it exists, can justify .iitir-

ing on land for the jiurpose of constructing perinau.Mit

(/J) Tor .James L. J., Commis-
sioiirrg ol Seiiyrs v. Ghrxsi- (1872)
L. K. 7 Cii. at p. 4t)4.

{'/) liayley J. in Arlett v. EUis

(1S27) 7 v.. & C. 31»;, 302, 31 K. R.

214, 219, and earlier autiioritics

tliere cit^^d. Tlie first is 1.5 Won.

VH. 10, pi. 18. Tiiere is a divir-

sity where the foiioc provcrit^iiL"

accest; to tl I' fomnion i< not I'li tli''

eouimon itself: ihid

.

(r) Rciino'tda v. UrKan I;..-',-.ri

Coiinri' oi Prestegn [189ti] 1 •^ B

601, (i;j L. .1. Q. ij. 400.
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\vnik> (*). 'Niii.-.aiicrs 1)\ ail art of( oiiiiiiisvion ar. cMimiiuU .1

111 ilrliaiice of lli<>,s<' wlioiii Midi miisanccs iiijiirc, uihI tlio

iiijiiivd |)arty may abate tli.iii \vi;i t untie,' to ih.. |„.|-oii

wliu I'oinmittoil thoni; but tlirre is no (inidiil ,asr \\\nr\i

.sinrtions till' iib-atcriiciit by an itulixidiial of miisaiics iiora

(.mission, oxci'pt that .f tutting tlir branchrs of tivrs which
oxeiliaiipa public road, or tho prisate propn-ty of tin |„.i>ou

who cuts them. . . . The .security of lisvs ami |.n)p,iiv

may >()inctiincs require so spetxly a reined v «s nf)t to alh>\\-

time to ciill on tlii' i)er>on on wliose property liir niisehief

li:is arisen to remedy it. In such c-ases an iiulividual wnukl
b- ju-tilied in abatinjr n nuisantr from omission without

notice. In all other cases of such iiuisanees persons shoulii

net tike the ' w into their own iniiids, but follow the advic(.>

ef Lnrd Hah' and appeal to u court of justice "
(/y.

Ill every cas4> the party tukinir on hiniMlf to abate a

iiui>anee must avoid doinj.'' any uiiiiieessar\- dmiiatre. as i.s

-howii by the old form of pleadini,' in justilieatioii. Thus
it is lawful to reiuove a yat<' or barrier which ob-lniels a

i..'ht of way, but not to break or defaw it be\(.iid what is

iiL'cessiiry for the purpose of removiim- it. \iid where a
structure, say a dam or weir across a stream, is in part

lawful and in part unlawful, a party abating that which
is unlawful camiot justify intcrferenci' with the rest. Ho
must distinguish them at his peril (u). But this do«'s not

mean that the wrong-doer is always entitled to have a

nuisance abated in the manner most convenient to himself.

The convenience of innocent third ])ersons c. if the public

m.iy also be in question. And the abator cannot justify

deingharm to innocent persons which he might have avoided.

(s) Ca,„i,helJ Drivys v. Ll^yj/d v. ydson (182:{) 2 B. & C. at p.
[IHOI] 2 Ch. 518, 70 1.. J. Ch. 311, 2(i U. R. 370.

''^' ^'- -^^ (m) Grceni>lade \. Ibdluhnj
{() Host J. in L'arl of Lonsd-rile (1830) 6 Bincr. 379, .53 \l. R. 241.

C^^HIigSilliM^'jaiHM^f^^W^^
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III >iicli a i-usi'. tluMvfori', it. iiiii.v l)i' iieii'SNirv and j)ro|i.i

"to iil)iiff the nuisanct' in a inaiinrr riiDii' oncions to il.-

".vionj^-doir \-r;. I'mctitally tin' nnndv of abatrnn iit i>

now in uso only as to liglits of common (an \\c hav<> alii ;i.|v

hintiil), rights of way, ami soimtimcs riijhts of w.itcr; aiii

cvm in tiios«> cjiHt^s it ought never to be used without irin'l

adviisenieiit.

Foiinei'ly there were processes of judicial ahateiiit nt

available for fn eliohlrs under tlu' writ Quod pcrmiftal an i

the assize of nuisanc-tj (//). But these were cumbrous an.!

tedious remodii's, and, like the other forms of real ncti(.ii

were obsolete in practice long before they were liiiall\

aboIishe<l (-), the remedies by action on tho case at law an 1

by injunction in the Court of Chancery having supers, il.l

tliem.

There is not much to be said of the rcme^ly in danviiLi^

as applicable to this particular class of wrongs. Persistent

in a proved ni"'sanco is st it>>d to be a just cause for givijn;

oxeniplury damages (a). There is a plac« for nominal

damages in cases where th(> nuisance consists merely in t\v

obstruction of a right of legal enjoyment, such as a n'i^hr

of common, which does not cause ajiy speeilic harm or lo«s

to the plaintiff. At common law damages could not b«'

awarded for any injury rcH?<'ivcd from the continuance of i

nuisance since the comr nient of the action; for t!ii>

was a new cause of action for which damages miglit li.

separately recovered. But under tho present procdiu

damages in esnoct of any continuing cause of action aiv

TFsessed down to tho date of the asscf^sment (ft).

(.>) I.'o'.erfr v. ffose 1 186.5") Ex. (;) See tioto CA; to /'<•)(*• "'''•"/

Cli. L. K. 1 Ex. 82, 89, 143 R. R. "?. o Co. Rep. 100 b, in etl. Tliom;i«

.ilCi. A; ''r,n.<pr. I8'2(i.

dn I'. X. 13. 124 [[., 1S:5 I.; (o) Blaokst. Coiiim. iii. tl'l

lUiif,!'" m , 9 Co. Rpp. .5.5 ", C>) Rules of the SiiimMiio ' "int

Jila'kst. Cemm. iii. 221. lSs3, Ord. 3t5, r. 58 (no. ^^

Jm^^^m^^W'^rr^kSm^y ^Trrrmw^mmrnK'^i^^mmk iwrrrrrriri^fwr mirf-
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ost elliciciit ami ll-xil)! • iim, (|\ i> that uT itijiUKIII

I'lidiT lliis fiiriii ill" ('
It that iifidii. I iidiT Iliis tiiiiii iti" I oiifi call |ir<'\riii that lidiii

li' ing doiK^ wliieh, if <l(>ii<'. would can*'' a nui^ami ; it oaii

C"iniiinnd tin- doftnii'tioii ut' IniihliiiirN or tln> <' atlnll

if works d) which \ iolat a in lulihoiii' > riirlit>-: when' tlnir

i> a dis[)Uti'd inicstioii of riirlit li'luiu the pai'lics. it can

>ii-|>ciid the (>iK'ratioii> c(iiii[ilaiii I nf i; ,1 that ijin'sii.iii

i» tiiially doeidod (<? i : and it> oid i« ma\ l»c oitlicr ali>oliitc

riiU due* not atfe-t tlu' iri'ii''iiil

,uiiicii<le't of law ua to lontiiiiilmr

iriiiry, hoc Jridt v. I'i^rmi.it

I uirn [18!I7| 1 ("h. (i94. m L. .1.

I li. ;!3S. 'rill.' like puwcr li.ul

alii'ivdy liet'ii exeici-ie 1 l>y ilie<'iiiiit

i.pe />i7r V. lluhsoii (18S0) 14 Ch.

II. 542, )57) wlipii (lamatri'-i wctp

L'iM'ii in addition to or in culistitii-

\'v\-\ for an injunction under Lord

( :iirn«' Act, 21 >t 22 Vi/t. c. 27.

11. i< Act i.s now repcalcci liy tlic

Statute I^iw Revision and 'iNil

Pn.rr luic Act. IS-iS, 40 47 Vi.t.

1 .
4!t, Imt the power < out. rred ' v it

-till c\iit (wlietlicr \<\ f.T. I- nf

tiic .Iiidiiature Act» "t r*tc

M\iii,' flange in tlie .\i t . i ISS3

nil i- miplicablc in »u li actii ii.! a<

.1 liiicrly woiild liavo In <'ii • li

cry yuitrt tor an injiin tion . i

tlic re-ult may Isc to di-pf.-i-

wiili statutory re |uireincni9 a" >

!i III e of action, ..^c. wliid. woui

III. liaio ap|iliod to sncii ,«uit-

('<.::
I,

iinii V. Allrk'llilil I'lll'i,

!l -11 2:i Q. U. Div. 29t, IW. WiK

."n 1.. ,). Q. B. 5114. See per lia--

.'alliiy [.. ,1. in Sai/i<i:i v. Collu ,

(HS4) 28 Ch. Div. 103, 107, coin-

..iPiited on in Re R. I 1900] 1 Ch.

at pp. 7:<.i, 733. The Act. did iiiit

I'liitpr any power to give daniaire-

'.viicrc no actionable wrong had

liccn done, e.g., in a case of mei'ely

iliic.itc:icd injury : Iheijlii^ v.

i;,.i,„ni <;„,,.,> Co. (l.SHHi 43

fh. Div. lili;, ;!:(3, 342. "*''or doM
the juridiction to awar.. dainagos

ini|dy discretion to rcfu.sn an in-

junction in casen, wpeci.Tlly of

continuiii'^ nuisance, where the

pl.iintitf i. entitled to that roniedy

under the cettl.-'' principhv of

cijuity: Shelfer v. Cihi of /.',, 'I'm

/.'•'ii/lir T.irfhtiiin Co. (No. I I

I
lNi».j; 1 Cli. 2H7.(;i L. ,T. t'h. 21 fi.

C. A.

(') E.: Kr'l V. I'eui-^ini {ls71)

\.. H. t! Ch. 80it. The order of

'i(> Court \* now exprcrscil in

1 > ct attiiinativc terms: .fnrl^n, \.

,o. .. •!>( lirirk Co.
\
l,Si(9

|
1 Ch.

t-W. lis ;. .T. Ch. 407. C. .\.. sw
note llHOOl 1 Ch. ati'•l)orter

(39.

T I hi f order does not

hihit tl^ carryiiii.' on of

ii! audi ojiefatioiis iiIho-

liut " .w a.s >•) cause a

-UJU"< to the plaintit'r, or lilci-

-l-s: -ce T.DHIli'i '! \. Stun-

1 .'- IHO.-), 1. 1{. 1 Dm.

r -^i ui 1 other pri ccdcii'- in

<n. Pt. n ch. ; s. .-.: .|.

V. IIi^ -' (1- 11 A,,p.

i,a. n.iW

. ' »i.i:H*n«», '-. iiijiinc-

tioii h. II i\trenic>

case. .
s 1 ro:

. :^'V'<^,xjiim.

'
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or coiulitional upon th<' fullil"iiiit l)v <Mtlii r or hofli of iIm

parties of siieli undortii'ings as upi«ir just iti tin iinrtitnlur

case (/).

It is a matter of coimnon Ininii 7 and practiw that un

injunction is not, likt' daraafj;i>s, a n-inrdy (as it is siiiil

ex (lihito iiisfHi/re. Whether it shall b*' K-niiitcil or not in

a giv. n caso is in tho judicif)' lisorotion of tho Court. ni>H

guided by principles which havo become pretty well sctth-l.

In order to obtain an in jiiiution it nuist be showii tlnit iliv

injury complaine(' of ius pn's<'iit or iiii|irndiiii; is si; li us hv

the reason of i' irravity, or it.v |HMiiiaiiint eharactir. 01

both, cannot b<^ adequately eompensatcd in dania<r( s // ,

TIk injury must be either irreparable ur continuous ^h;:

but it need not iiielud.' pi'rsonal a.-inoyTiiice to an occupier /j.

This remedy is therefore not appro|U'iate for damage whi' li

is in its nature tem])arary and int'rmittent (fc), or is acci-

dental and occasional (0- or for an interference with leirul

rights which is trifling in amount and eliVKt {m'). But tlir

wlier«, after notice of motion,- and

before tlio liearinfr, tho (icfendunt

liad rapidly run up the wall com-

plained of, lie was ordered to imll

it down without reijurd to tho

general niorit.s: Darnel v. FtT'/woii

[1891
I

-i Ch 27, C. A.

('/) Thus whero tlic complaint

was of special damage or ilaiif^cr

from somothinsr alleged to h<» a

public nui>«in(e, an interlocutory

injunction haw been granted on

tha terms of the plaintiff brinir-

in<» an indictment: Ili/i/iuni v.

T.nnf".. (18(i5) 2 H. A: M. :ito,

3,V2. m L. J. Ch. 2S)3, lU H. K.

KiU,

(jr) Cocl.t' V. FinhM, L. U. ;') Ki|.

166, 173 (W.'^.-.d V. C. 1H(!7l: A.-G.

V. iHieffiel't, &c. Co. mote (k),

Lelow).

(h) Wood L. L. U. 4 Ch.

at p. 81.

(i) U'oinlw CiinuMi/ Cijr/fOrofi'.n

|l!»14l -2 Ch. 47, 83 L. .1. Ch.

m, C. A.

(/c) A.-G. V. Sht,ijie:d On* C'l,.-

siin.ers' Co. (18.-)3) 3 I> M. li.

304, 22 L. J. Ch. 811. :i8 K. K.

l.'il {breaking up strode to lay p\*

pi|)C<), followed by A.-G. v. Cmn-

hr'ulije Conbumera' Gaif Co. (18<IS)

L. 11. 4 Ch. 71, 38 r.. J. Ch. 94.

(/) Cooke \. Forbes (1867) 1.. R.

.1 Eq. 164) (escape of fumes tVorii

works whero tho precautions \\-»t\

we o shown to be is a rule

.-utlicient).

hi) i' itDif. V. Fijnney (1872)

L. H. .>< Hi. 8. 42 T.. .1. Ch. 122

(ca.se of nuisance from noLse broke

down, slight obstruction to ancient
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iiio^pott of material injury, wliiili if .(>in|i

L'lounc[I for 8U lutial '.lilt i> I.'' II' illv

\\..iiu
1 lliMlU'll tl)

.ntilli' the plaintilT t( • . n .|im< t dii ii .

A|i|irLln'iisit)i. i>t" futu.c iiumIuc I' fniiii mmhi ihiii'.' in itxlf

la\\l'ulandc"apal)lL' of Ixititr duiK' witlioiit < i^ al iiiir :i imi-aiici-

i^ no ground for an i:\iiimtinii iO. Tlnrr imi>t, il' no

t;.al diunago is provt^l. 1m' prnof n| iiiiiiiiii< ul danijvr, mid

ire must also hi' proof tlia lir appDiiciidtd daiiiai:'' will,

» it tomo«, bf very sulvstuntial '

/>,. Hut wli.i a ihmniim'

is sliown to cxijit, all tin- piobabl*' cunsi .|iirii(i'> aiv iiikon

into account in drtormining wlK-tln r tin' in|iiry i> *i'rious

within the meaning of the rrlr on whiih flu- Court actr, {qj.

But there muht be substantial injury in vnw \'> Ixgi.i with.

The following passag<'S from a judgiiuiit of tlie lute Lord

.Iu^tice Jumcs will be found instructive on tliis i)oint:—
•
In this ca.->' the Master of the Rolls has dismisseil with

costs the hill of the plaintill.

'Thi' hill, in substance, sought by u iiniiidatory injiiue-

tioii to prevent the defendants, who aiv u gnal eolli>'ry

(.uiiipaiiy. from erecting or working any ' okr ovrns or other

ovms to the nuisance of the plaintilT, the inii>aiicf aliig'tl

bring from smoke and deleterious vapours.

' The Master of the KoUs thought it right to lay down

what ho conceived to be the principle of law applicable to a

lielit lielil no ground for injunc-

tion). t"p. Llnndwlno I'r'tan IHh-

trlrt CouiiHl V. ]VjO(h |]899j 2

Cli. 70.1, C8 L. J. Ch. 62.3, a eaao

of allesfod public nuisance.

•:,.) Morlms. /'Wee [1894] 1 Cli.

•2T<i. (13 L. J. Ch. 209, C. A.

0) See the cases reviewed by

Poar-«n J., Fletcher v. liealey

1885) 28 Ch. D, 688, 51 L. J.

Ch. 424, and see A.-U. v. Corpora-

tion of Maiwfie^iter [1893] 2 Ch.

87, (i2 L. J. Ch. 459.

(p) 28 Ch. I), at p. 6P8. A
premature action of thi-. iiind may

bo disniisspd without prejudice to

future proceedings in the event

of actual nuisance or imminent

danger: /i. 701.

((;) (I'o'dami'l v. Ttnthri I'/e

lle'/x finpriiveiin'iit Comtiirg.

(18(i«) L. R. 1 Ch. 349, 3 ., 35

L. J. Ch. 382.
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cast' of this kind, which principh- he lound expressed in tip

case of St. Helen's Smeltin;/ Companii v. TippiiKj r . in

which Mr. .Justicv ^J(llol• iravo a very clal)Oi'ati' ciuu'i.'-e tu

the jury, which wa,s afterwards tiio subject of vtiv

elaborate discussion and consideration in the House uf

Lords. The Master of the Rolls derived from that e;i»i^

this principle: that in any case of this kind where tln'

plaintiff was seeking to interfon' with a preat work carrii il

on, so far as the work itself is concerned, in tiie noimal

and usual manner, the plaintiff must show substantial, oi.

as the Master of the RoUs expressed it, ' visible ' damayv.

The term ' visible ' was very much quarrelled with before

us, as not being accurate in point of law. It was stai.,1

that the word used in the judgment of the Lord ChanceUiir

•was 'sensible.' 1 do not think that there is much difiVr-

ence between the two expressions. When the Master of the

Rolls said that the damage must be visible, it appears to

mo that he was quite right; and as 1 understand the propn-

sition, it amounts to this, that, although when you omv

establish the fact of actual substantial damage, it is quite

right and legitimate to have riMJOurse to scientiiic ovidi.'iirc

as to the causes of that damage, still, if you are obliiri'l

to start with scientific evidence, such as tlic microscope uf

the naturalist, or the tests of the chemist, for the purposi>

of establishing the damage itself, that evidence will not

sufTioe. The damage must bo such as can be sliowu by it

plain wdtness to a plain common juryman.

" The damage must also be substantial, and it must lie.

in my view, actual; that is to say, the Court has, in dealiiiL^

with questions of this kind, no riglit to take into accdimt

contingent, prospective, or remote damage. 1 would illus-

trate this by analogy. The law does not lake nulin ni' lin-

imperceptible accretions to a river bank, or to the sea—li'ue,

(r) 11 H. L. C. 042, 145 R. R. 318 (ISfs:,).
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althoujjh after the lapj^e of roars they hccoiuc |icrfi(tl\ mra-

surublc and asf-ortainablo; and if in tlu' course of nature the

tiling itself is so inipercoptiWe. so slow, and so gradual

as to require a groat lapse of time before th(^ results are

made palpable to the ordinary senses of mankind, the law

disregards that kind of imperceptible operation. So. if it

were made out that every minute a millionth of a grain

cf poison were absorbed by a tree, or a millionth of a eraiji

of dust deposited upon a tree, that would not alford a ground

for interfering, although after the lapse of a million minutes

the grains of poison or the grains of dust could be easily

detected

.

" It would have bwn wrong, a.s it seems to me, for this

Court in the reign of Henry VI. to have interfered with the*

further use of sea coal in London, because it had Wn asecr-

tuincd to their satisfaction, or predicte<l to their satisfaction,

that by the reign of Queen Victoria both white and red

roses would have ceasixl to bloom in the Temple Grardens.

If some picturesque haven opens its arms to invite the com-

merce of the world, it is not for this Court to forbid the

embrace, although the fruit of it should be the sights, and

sounds, and smells of a common seaport and .shipbuilding-

town, which would drive the Dryads and their masters from

their ancient solitudes.

"With respect to this particular property before us, 1

observe that the defendants have established themsehes on

a peninsula which extends far into the heart of the orna-

mental and picturesque grounds of the plaintiff. If, instead

of erecting coke ovens at that spot, they had been minded,

as apparently some persons in the neighbourhood on the

other side have done, to import ironstone, and to erect smelt-

ing furuaoes, forges, and mills, and had filled the whole of

the peninsula with a mining and manufacturing village,

villi bcershops, and pig-styes, and dog-kennels, which would

r. -T.

^

28
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havo utterly destroyed tho beauty and the amenity of th'

plaintiff's ground, this Court, could not, in my judgment

have interfered. A man to whom Providence has given ar

estate, under which there are veins of coal worth pcrhfip-

hundreds or thousands of pounds per aero, must take tb

gift with the consequences and concomitants of the mineral

wealth in which he is a participant" (s).

It is not a necessary condition of obtaining an injunctioi,

to show material specific damage. Continuous interferons

with a legal right in a manner capable of producinc

material damage is enough (t).

The difficulty or expense which the party liable for a

nuisance may have to incur in removing it makes uo

difference to his liability any more than a debtor's beirij

unrble to pay makes default in payment the less a brcadi

of contract. And this principle applies not only to thf

right in itself, but to the remedy by injunction. The

Court will use a discretion in grarting reasonable tinio for

the execution of its orders, or extendL.g that timo aftor-

w^irds on cause shown. But where an injunction is the only

adequate remedy for the plaintiff, the trouble and exi)e;is';

to which the defendant may be put in obeying the ordoi of

tho Court are in themselves no reason for withholding it (n).

As to the person entitled to sue for a nuisance: as ro^fanlj

interference with the actual enjoyment of property, only

the tenant in possession (a*) can sue; but the landlord or

s --4

(a) Idiiip^ L. J., Safvin v. Xait/i

lh;iiirei>rlU Co'd Cn. (1874) I>. R.

9 C\\. 70.-), at p. 708.

CO C/oire.1 V. Sttiffnyhhirr

Potierim Wntrnroihs Co. (1872)

L. R. 8 Ch. l>o, 142, 42 L. J. Cli.

107; cp. Peiiniiirjloit v. Iirii»io/>

Hall Conl Co. (1877) 5 Ch. D. 769,

40 L. J. Ch. 77.3, fihelfrr v. Citij of

London Electric I.ightini/ Co.

I
189,3] 1 Ch. 287, 64 L. J. Ch J16.

C. A.

;
'("1 .i.-G. V. <'olne>j Jl'i'i-li

J.iitintic .hi/h/m (1868) L. U. t (li.

116.

(x) Not a person who is tiiere

merely as a servant or liconsfie:

.Maloiie V. Lnske:/ [19071 - K- ^^

141, 76 L. J. K. U. 1134, ( . A.

'*4";srsaKijp»<as«B;"!a8!r-
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re\trbioner uau sue ii" thf injury i.^ ol' sUlIi a inituro as

to affect his ostate, .'mv bv pormanent duprefiation of tho

property, or by setting up an adverse claim of right {ij). A
lessee who has underlet cannot sue alone in respect of a
temporary nuisance, though he may properly sue a*- co-

plaintiff with the actual occupier {:). A nuisance caused by

the improper use of a highway, such as keeping carts and

vans standing an unreasonable time, is not one for which a

reversioner can sue; for he suffers no present damage, and,

inasmuch as no length of time will justify a public nuisance,

he is in no danger of an adverse right being established {a).

The reversioner cannot sue in respect of a nuisance in its

nature temporary, such as noise and smoke, oven if tho

nuisance drives away his tenants (&), or* by reason thereof

he can get only a reduced rent on the renewal of the

tenancy (c). " Since, in order to give a reversioner an action

cf this kind, there must be some injury done to the inheri-

tance, the necessity is involved of the injury being of a

permanent character" {d). But as a matter of pleading it

is sufficient for the reversioner to allege a state of thinff^

which is capable of being permanently injurious (e).

As to liability : The person primarily liable for a nuisance

is he who actually creates it, whether on his own land <n'

not (f\ The owner or ocfupior of land on Mhicli a nuisance

1^ I ivat<'d, though not by himself or by his servants, nia.\-

,'/> Seo Dicey on Parties, 340.

;^ Joiie.^ V. awpp-'ii (\%^r,^

1. Ii. 20 Eq. 539, n L. J. Cli.

•io(^, wliicli al.o dijriodit« tho .sup-

P*i-itioii that a weekly tenant

I'liniiot s'.io.

n, M„it V. Shoi.lbrrd (1875)
i- Ii. '.iO K.]. 22, 4 1 L. J. Ch. 384.

'Jj) Si»ip.\o)i V. Sav<>(ie (185C) 1

C. H. X. &. 347, 26 L. J. O. P.
50. 107 R. R. 688.

''c) Mumfon! v. O.rfon!. ,\c. It.

ro. f\So6) 1 H. & N. 34,2.) L. J.

Ex. 2«,'). 108 R. R. 439.

^/) Per Cur. 1 C. B. X. S. at

II. 3fil. 107 R R. r.9S.

' e) Metropolit/iii Ar-snciiiii,,ii v.

I'rh'h 0858) 5 C. !?. X. S. 504,

27 L. .1. C. P. 330, IKi R. R. 740.

(f) See Tliompxnn v. Gih^ci

(1841) 7 M. & W. 45«, 5<) U. R.

762.

28 (2)
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also bfi liable in certain coiiditioiii!. If a man lof^ a hous.

or land with a nuisanc.- on it, 1ip as woU as the le.s«^. is

answerable for the continuanoe thereof [^g), if it is caus*^

by the omission of repairs which as between him!«olf ;nid

the tenant he is bound to do {g), but not otherwise (/< . If

the landlord has not agreed to repair, he is not liable tor

defects of repair happening? during tlie tenancy, even ii li?

habitually looks to the repairs in fact (i) . It W'ems tlie bett. r

ooinion that where the tenant is bound to repair, th-

lessor's knowledge, ai the tune of letting, of the stiiic of

the property demised makes no difference, and that only

something amounting to an authority I" ("Utiuur tlw

nuisance will make him liable (h).

Again, an occupit'r who by licenw (not [.arting with th

possession) authorizes the doing on his laud of somcthiiii:

whereby a nuisance is cnmtod is liable (fc). But a le»oi

is not liable merely because he has demised to a tenant ^oiu-.-

thing capable of being so used as to create a nuisanc
.
and

(ff) Todd V. F/i;r/:t (18C0) 9

C. B. N. S. 377, 30 L. J. C!. P.

21, 127 R. R. 685. The oxtotisiou

of this in Gand;/ v. Juhher (18<;4)

5 B. i: Si. 78, 33 L. J. Q. B. 151,

136 K. R. 490, by troiiting: the

landlord'^ passive continuauc;- of a

yearly tenancy as equivalent to a

reletting, so as to make him liable

for a nuisance created sinee tlio

original demise, is inconsistent

with the later authorities cit<>d

below: and in that case a judg-

ment reversing the decision was

actually prepared for delivery in

the Ex. Ch., but the plaintitf

meanwhile agreed to a stef vr'-

cesntifi on the recoramendaHou of

the Court: »ee H B. & S. 485. and

the text of the undelivered judg-

ment in 9 B. 4: S. 13. 136 R. R.

642. How far this applies to j

weekly tenancy, quccro: see ISm'-m

V. Aude.-^oii [1894] 1 Q. B. Itil.

(/() PiPlt'i V. Biclnioic dSTi

L. R. 8 C. P. 401; G,ri„,.,-h v

Earner a87.5) L. R. 10 C. P. <i'.S

(i) Xehoii V. Livci-ponl Hi-i'f'r'

Co. (1877) 2 C. P. D. 311. i<

L. J. C. P. 673: cp. A' >' ^

llastei-field (1847) 4 C. B. 7s:!. I'

L. J. C. P. 273, 72 R. H. 71'i

.\nd .se3 Lanr v. Cox [1897]

Q. B. 415, 66 L. J. Q. B. 193

C. A., whicli, however, latlie

belongs to tlie head of -ix-cia

duties considered in (It ^*IJ

below.

(X) ir/iile v. .raitip--o,- iif'i

L. R. 18 Eq. 303.



y. 311. I" i

i. /^v'• '

B. 7s;!. I"

R. K. Tl'i

r [1S97] 1

Q. I!. 193.

er. ratlier

PARTIES. 4:J7

thf toiiant has jo u.^etl it ^/;. Nor i> ,iii ouiiti- nm in j,()^>,.:.,-

sioii bound fo Uik(.' any active stnjis tu ii-nioxr a nuisuncn

which has been ureat<Ml dm his land withont his autiioiitv

ami against his will [;)n).

11' one who has oiwtfd a nuisanci' on his land oonvrys

tlif land to a purchaser who eontimies the nuisance, tho

vi-ndor remains liable («), and tlie iMinhaser is also liable

if on request he does not remove it i^Oj.

,1) Rich V. Baxterfield (,18^7; 4

C. B. 783, 16 L. J. C. P. 273,

72 II. K. 716.

: III) .ya.ri'/ v. Miiiic/ie^t&i- utul

Sneffield It. €o. (1869) L. B. 4

C. P. 198, 38 L. J. C. P. 1.53,

where the defendants had given

t)ie plauititl' licence to abut*; tlie

nuisance himself m far as they

were concerned.

„) l{<i.'<0ne'l V. I'rior (1701) 12

Mod. 6.3.5.

•0) f'e.ruihhjch's rn. o Co. Hep.
101 ('.
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CHAPTER Xr.

NKGLIGENCE('rj.

I,—The General Conception.

For acts and their results (withiu tho limits oxprosstni Iv

the term " natural and probable consequences," and discus>' d

in a foregoing chapter, and subject to the grounds of justi-

fication and excuse which have also boon discussed) the actor

is, generally speaking, hold answerable by law. For mii-

omission a man is not, generally speaking, held answorabl.

.

Not thdc the consequences or the moral gravity of an omi>-

sion are necessarily less. One who refrains from stirring

to help another may be, according to the .-ircumstances, a

man of common though no more than common good will

and courage, a fool, a churl, a coward, or little better tliau

a murderer. But, unless he is under some specific duty

of action, his omission wiU not in any case be either an offrncc

or a civil wrong. The law does not and cannot undoi \c

to make men render active service to their neighboui at

aU times when a good or a brave man would do so (6;.

Some already existing relation of duty must be estab-

lished, which relation will be found in most cases, though

(a) Thoso who seek the fullest

information and discussion on the

subject of this chapter may find

it in the late Mr. Thomas Boven's

fxhaustive -iid scholarly mono-

graph on " Negligence in Law,"

3rd ed. Tx)ndon, 1908, 2 vols.

(6) See Note M. to the Indiun

Penal Code as originally framed liv

the Clommissioners. Yet attempts

of this kind have been made in "nft

or two Continent*! proposals fir

the improvement of criminal law.



UL'TV OF CARE AND CAUTION. 4:t!»

not ill all, to dcpi'iid on a i'or«'iroin(r vdliintary art of tli--

party held liable. Uv was not in tlu' lirst instanof bound

to do anything at all; lint by sonic indijM'nd'iit inolion of

his own lit lias given hostages, so to spi ak, lo tlir law.

Thus I am not c^Jinpelled to l>e a pannt: but if 1 am om.

1 must maintain my children. Iain not eoiniMllid lo i iniiloy

servants; but if I do, I must answer for their eondiut in

the course of their employment. The widest rnh of this

kind is that which is developod in tin- law of Xcgliiri ik*^.

One who enters on the doing of anything attended with risk

to the persons or property of others is held answerable for

the use of a certain measure of caution to guard against that.

I
risk. To name one of the eomniontst apjdirations, '" thoMv

who go personally or bring property where the\- know that

thiy or it may come into collision with the persons or pro-

perty of others have by lav a duty cast upon them to u.so

reasonable care .and skill to avoid such a collision
'"
{c\ The

caution that is requirinl is in proportion to the magnitude

and the apparent imminence of the risk; and we shall see

I
that for certain cases the policy of the law has be;>n to lay

down exceptionally strict and delinite rules. Wliile some

acts and occupations are more obviously dangerous than

I
others, there is hardly any kind of liumnn action that may

I not, under some circumstant4?s, be a source of some danger.

Thus wo arrive at the general rule that every one is bound

to exercise due care towards his neighbours in his nets and

conduct, or rather omits or falls short of it at his peril;

the peril, namely, of being liable to niaki^ good wliati-ver

harm may be a proved conse^qucnce of the default (d';.

In some cases this ground of liability may co-exisi

with a liability on contract towards the same p<'rsoji.

(r) Lord Blarkliiirn, .T Apji

at p. 1206.

Cn (d) Cp. jXT HiPtt .\r. r{.,

Heaven v. Pender (ISSU) II U. H.

Div. at p. .507.

STtewiWi'xjir? -^SBBSST
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1111(1 ari-inc- as ici-anN tli.' I)iva(ii^ (jiit of tlic saini' fa

\\'lii Ti' a mail iiil< rl'cro ^gratuitously, in' is houiid In

ill a rcasoiinlili' aiwl j)rii(l<'iil /iiaiiiicr accordiiio- \„

(iniiiiistaiicos aiic' oppoitiiiiil i.'s of the cas.'. And i

duty is not aflVctcd by tlio fact, if so it be, that lie is aci

for reward, in other words, under a contract, and nia\

liable on llie contract (
/

. 'llie two duties iire dislinet. e\,

so far as the same party cannot be compensated twice o

for the same facts, once for the breach of oontiaot and au:

for the wroiif,'. Historically the liability in tort is o|.|.

and indeed it was by a special development of this m
(hat the action of assumpsit, afterwards the common modi

enforcinjf simple contracts, was brough' into us<m7).

a smith prick my horse with i nail, itc.. i shall have i

action upon the case against niin, wH/iont auif u-mra,,

by the smith in do it well. . . . For it is the duty of c\r

artilicer tj exercise his art ri^rhtly nnd truly as

ought (//j. This overlapping of the regions of Coiitn

and Tort gives rise to troublesome questions which wc a

not yet ready to discuss. Thoy are d.'alt with in the co

(e) T\n.< appears to bv tiio .sub-

stance of tilt! rule inteiidiHl i'l lie

laid down by Brott M. K. in

Jlpareii v. Priuler flSS.'?) 11 (^ M.

D. at pp. J07—,510; hii judfjnunt
was liowover understood by the

other nienibers of Hie Court
(Cotton and IJowpu \.. .]].) as

formulating' some wider rule to

which they could not assent. The
case itself comes under the special

rules defininpr the duty of occupiers

(see Chap, XII. below). .So far as

the judcrnient of Brett M. R. pur-
porte<l to exhibit those rules as a
simple deduction from the irencral

rule as to neij'lifience, it is sub-

mitted that the dissent of the

Lords Justicej was well foundf

And see Beven on Xcprli','on(

()2—72

(/; Cp. the present writ--

•• i'riuciples ot Contract," p. U
8tn ed nnd Prof. .Vnios's aitiil'

"The History of .Vssumpsit."

Ilarv. l,aw l{ev. ii. 1, 5.3. rep

Sei. Kssay." in .Vnprlo-.Viiicrii';

I.efjiil History, iii, 2.59.

(g) F. N. B. 94 D, .Vs t.i t!

a.ssumption of s[>eciai skill i)eir

a material elemen,', cp. S/iirlh-

IHackhunu- (1789) J II. Ul 15

2 R. T{. 750; where •' !»ross m^;]

sicnce '" appear^ to mean niere!

actionable negiipenee.

mn IPW<SF
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mil t(i
I

'

itr to t|

.

And ii.,-

I' is nc; III-

1(1 iiiM\ I

net. I'M
I

twice i,\' ;•

and iia:ii(,

: i.« o|(|- r:

this \i.n\

in luoil I-;

if), -u

\ have inv

tvarrniii'i

y of i\rn

:' Conlr-ir

oil Wr IH'i

1 I III' lo;.-

sll foundf^.

Xc(rli'.'onoc.

lit writ'" •

ct," p. I4v

m'.» .ll'tiil.-,

iinipsit." ill

[, j3. I'lir

lo-Ainiriiiin

I iiliiii.' ili;i|itii' (»1' ilii> i)(K)k. .M>ai'\\lii[<' \\i' -ii.ill liiiv 111

iNr for anlliuritv and iUustmiion \A^\\\ laxs \vli<i-i t'iir,>

w.i^ a 1 o-i'xistiu!.'' duty i\v coHlnnlii, oi «\in wlurc llir duty

iitiiallv cnfiiiii'd was of tliat kind. I'nr tlu' obliijation of

iii;iiiv contractus is, \>\ usat^c and the ii.i iii*' of the case, not

•II |iirfoini sonietliiiif^ absolutely, Init to u^e all reasonaldn

-kdl and > arc to pcrfonn it. Pnttinij aside the ivsponsi-

lj;litic> of conunon caniiTs and innkce|,iis, which •are pecu-

liar, we have this state of thiiiirs iu nio-t nf,'i'eenients fofr

viistodv or conveyiinw, a niilway eonipany's contract uitii

1 jia*scnj?i'r for one. In such cases a total refusal or failuri!

Ill
1

rforni the contract is rare. The kind of breneh com-

iimiilv complained of is want of due care in the course of

Iieil'onnanee. Now tiie same facts may admit of biinsr also

ivsrurdcd as a wronjf apart from the contract, or they may

mt. But ia cither case the (|uestions, what was the rneusuro

of due caro 's lx;tween the defendant and the plaintitf, and

wlirtlier such care was used, have to be dealt with en tho

siiiie principles. Ir other words, i:.-gligenct' in perfoim-

iiitr a contract ami m^gligcnc*.* independent of contract create

liiiliilitv in different ways: but the JUitlioriti<}s that deter-

mine for us what is meant by negligence are in the main

ii|i|ilicuble to both.

The general rule was thus stated by Baron Aldcrson:

Xcirligeuco is the omission to do something which a

iiiisonabie man, guided upon those considerations which

eidinarily regulate the conduct of human affairs, would do,

or (1(1 something which a prud<'nt imd reasonable man

Mould not do ' hj. It was i^ot necessary for him to state,

{I.., Hhith V. liinn.nglfim U>'le.- 3 I'. I', at p. 102. 'rius ciot-^ not,

•'-/- !(,. (185()) 11 Kx. at p. 7H4. of if)iir>e, mean that wilful nmis-

-i L. .(. Kx. at p. ilS, 10.1 R. U. sion of a iliity may not Imj sonic-

T'M; adopteil by Urctt .1. in >!,n,t/' thins: imoip -erioii-i than ncirliuencp.

\. /.. ,v >. ir. It. I'n. (1870) 1.. ({.

mi^mm ^^^^^^c^^^^^^^
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but wo have iil\vu.v> to ivmi'tiilwr. that iicffliirciKc wi

not b<' a gioiiiid of Icjr.il liability unless tlic ])artv wliu-

condiKt is in question is already in a situation that hriii-

him under tlu' duty of takin;.' care. This, it will !,

ot>«'rvo<J, says nothing of tho party's state of niiiid. nii

rightly. Juri'jirude \n not psychology, and law di-

regards many psychoh il distinctions not IxcauM. lawy, i

are ignorant of their o.xistenc,-, hut btH-aus(> for legal pur

posos it is impracticable or useless to rcgiird them. Kv,
i

if the terms wcro used by lawyers in a peculiar sense, tli. i

would bo no need for apology; but the legal sense is tl,

natural one. XcgHgonce is the contrary of diligence, iin.

no one describes diligence as a state of mind {i). The (,iii -

tion for judges and juries is not what a man was thiiikii.;

or not thinking about, expecting or not expecting. Im

vhether his behaviour was or was not such as we dcnian.

of a prudent man under the given circuinslanees. Kiel

which were known ':o him, or by the use of aiii)ropri,it^

diligence would have been known to a prudent man in hi

place, come into account as part of the circumstanc(\s. K\ (>ii a

to these the point of actual knowledge is a subordinate one u

regards the theoretical foundat ion of liability. The qm si i.,i

is not so much what a man of whom diligenei^ was ivquiif-;

(t) A learned and thoiierhtfiil

writer, Sir John Salmond,
Solicitor-Getier-' of Xew Zealand,

prefers fo di^«tlng^i>l)l ncirlipenec

as a stato of mind from negligent

conduct as its manifestation, and
defines nrglisrenco as consisting in

" tho mental attitude of undue
indift'erenro with ro<i>C(t to oneV
conduct and its consequence,-)

"'

(Jurisprudence, 6th ed. 1920, pp.
352, 363). He ?ays it is tho

opposite not of diligence, but of

wrongful intention (p. 364). I

think the view given in tiie trx-

more convenient ;'nd more lOi'^i-

t' nt with the language of tli<

authorities. Sir John's opinion if

repeated in his " Law of Torts.

pp. 21—24, 4th ed. Ho admit-

that the term is also comniciil'

usod iu an " objoetive .sen.te." and

that the practi'-al result is tlii

same. Contra, agreeing witli ii-

Mr. ilenry T. Terry, in llarv,

Iaw Rev. xxix. 40: " Neglig-onc<

is conduct, not a state of mind.'

:^is>L*:vLi:.'zs--
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5 ftctunlly thought of or |>t'rcfiv«xi. us what woiilil h^iV' n

pcrwiv<.>d ^y u man of ordiniin miiv u!iu diil think

A lUiin's responsibility may \»- irn i«".i«.id l>\ hi- ha|i]i(i iig

to Ik' in possession of some material infurniulion l)i \ id

wliat h.' might h*i oxpix^'tvd to hav>'. Hut tliis i« a raiv tii-'.

Ai- matter of evidence* and praetiic. inuol' u)' ariiial km. -

ledo-e may be of great importaiui'. It daiii^ir ol i wiil

uiiilrrstood kiuii l^i?^ in fuet bi'<.Mi e.\iiiv>^ly brouj,ht t>> ih>

dofiiiihintB uoticc as t4tM rf'Mjl*- oL his conduit, und ^hf

express warning has been dLsi-efrarded or i. /;. it i-

botli easier and mo'v convincing to \>r(t\i' \\

ir a general way wliat a prudent niaii in

j.ac ought to have known. In an extn i

onii^^sion to use care, after notii'e of tie' r

a* a mutter of fact, to prove a hum lii<'vuii

in the terms of Homan hiw, ciiIimi lata iiii

todoluii. For purjwses of civil lial)ilit\ it i* - a<Jom

necessary to decide this point.

We have assumed th-at th'- >tan<hir(I <

foresight and caution which thif» or tli;it

capable of , but the foresight and caution •

the average prudent man, or, as our 1

say, a reasonable man—ttiuiding in

shoes (m). This idea so pervades tin iiia>> of -n

riti 's that it can be appreciated only by sonir

with them. In the year 1837 it was formally ani a

enounced by the Court of Common Pleas [jij. H

to -how

Jt'lid-Jiit f

lerL I, ..

(H 1, ,|

i! .')il

ei|l. '\ill III

• r

r

! .liilv i-

j
''ielli.it

i I prudi

- r(i*'i' I

IS 01 hsj

•'i>

..t..ii i-

it .11 »

at=Uiti-

iy

I lioli

(/•I Brett M. K., 11 Q. H. Div.

(/) As in Vaughfiu v. Menlore

(18.i7) a Bing. N. C. 468, 43 R. E.

711, where ttie defendant, afi«r

beiii!? warned that his hay-staciv

was likely to take fire, said lie

waid iliauoe it H Bimr. X. C.

]>p. 471, 477: 4:5 1?. ]{. ; 1,719,.

{^iii) Compare the ArLstotidian

UNO of -' ;pn«.oi wT ' TT'.' I.-:, in

determining tlie rtaadan! of moral

duty.

(») Vaugl"!' V. MciJo>e. not.>

.,/). above.

TSB^mR-^kia, "£':r >i
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wu" ajniiiiKl nil i>(iii|)i( r \vlu> hud huill ii lick of lm\ i»n tn

vi'iift' of his own luiiti, in LU<h a <nt>- that thin' wiih cvidti

daiigt-r of tirr, and U'ft it tlicrt; aft'T icpt'ated wuniiiig'. T!

huyri<k did hcut, broke into Ham*', mid m-X tire to building

whi«li in turn comnmiiiwited th«> hre to thi- plaiutitl s i o'

tagi'ti, und the <;ottagt-'8 wi'ie d<*trovfd. Al the trial iL

jury wero diirotDd " that the (jUt>*ion for them to roii^nlf

was whether the tiiv hud Iwi'H <M:(jasioiu'd by y s ncyli

gt'Ucv ()<. th«? part of th»! difrndaiit," und "that lie wa

l>ound to proceed with Mich reasonable caution as a pnniii

mull wouhl have exercised under such (,'ircuinstttnces. .

ruh' for a new trial was obtained "'on the ground th:ii th

jury >houhl have Ux.'n direeted to coii.ader, not whelhir ib

defendant had U^n guilty of gro-- negligence with r^ I'.i

ence to the staudaril of ordinary prudence, a standard lu

uncertain to all'ord any criterion, but whether he had :ici<

bona fide to the best of his judgindit; if he hud, Ih' ou^'l

not to be responsible for the misfortuni; of not po.>:?i -hh

tlie highest {()) order of intelligence. ' Tlie Court uiiuii

niously declinetl to accede to this view. Tiny deelareil ili.

the care of a prudent man was the accustomed and the prej

measure of duty. It had al\va\ ~ been so laid down, and tl

alleged uncertainty' of tho rule had bee: .ound no obslm

to its application by juries. It is not for the Court, i

d<'line a. prudent man, but for tho jury to say whetlu r tl

defendant behaved like one. 'Instead of saying ihui ti

liability for negligence shoulu b(^ co-extensive with tl

iudgment of each individual wliidi would he as \iuial>

as tho length of the foot of each individual—wi' iigl

rather to adhere lO the rule which rccjuires in all ca.>*of

regard to caution such as a inun of ordinary prudenc<> woii

(o) This misrepresents the riile the averngo prudent iiiati'-', hfL

of law: not the highest intelli- n'i|iiirc<l.

.ri>n:f, \:t;t intolli^oncn nnt hplnw
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ohMHt'" (p). I" "'" ''"" •''"' ''" '"""" |''''<" M'''' '""" '*•''"

iiiforcoil in tho Siiproni'' roiirt of Mii>^ailius.tt>. ' If a

man's oondurt is such as would b<' riH-kh-v- in a man of

(irJinar.v priulenro, it ir* i\'<'kl<'>*s in Iiini. I'ulss \\i « an

I rill? himwlf within sonn- broiidly drtimd i xci'pfion to

mnt ral nil«'ri, tho law (li'lih«rat*'ly leaves his porsonal p()ua-

tioii or idiowvni niHios out of ai imt. and pen inptorily

a-MiiiiP.s that ho has as much capacity to judpi" and forcsco

lonH-quenoes m a man of ordinary prudtnre would ha\t in

the same situation "
{q).

It will be remomb^rixl that the pt>noral duty of (lili<reiR»»

includes the particular duty of ctunix'teme in castas where

the matter taken in hand is of a sort nquirinjr more than

the knowletlgo or ability which any prudent man may l>c

pxpectod to bav(i. The test is whether the defendant has

done "all that any skilful person could reasonably be

required to do in such a case " (r). This is not an cxc^'p-

tion or extension, but a necosary application of the general

rule. For a reasonable man will know the hounds of hi?

competence, and will not intermeddle (save in extraordinary

emergency) where ho is not competent (.s) . The practical

result is that tho dilij?enco required in the case in hand will

be. according to circumstanc^^s, an ordinary man's or some

particular kind of expert's.

Beyond this our law has no hard and fast rules as to

difterent degrees or kinds of negligence, notwithsUnding the

use of such epithets as "gross." "ordinary," or "slicht."

and tho mispkce<l ingenuity that lias been expended on

(/<) Tindal C. .T., 3 Uinjr. X. C.

M p. 475, 43 K. R. at p. 717.

(r/ 1 Conimonwnalth v. I'ienf

(1384) 138 Ma^. 165, per Holmes

J. S«v too per Bayley J. in Jonrf

V. liird (lS2'Ji "> U. 4: Aid. at p|'

S4r)-(i, 21 R. 11 5S.i-(i.

(,) Bayley J.. 5 B. & Aid. at

p. 846, 24 U. U. 586.

(.«) Sre p. 27, above.

-'T..'.-{ v.,.',!^- _•'•' ;.•
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fndeavours to bring our system into line with either rcu!

imaginary distinctions in uneiont or modern Roman la\

'Gross n;'gligoneo is a relative term. It is doubtless

bt' understood as moaning a gi-i>ater want of care tlian

implied by the term ' ordinary negligence '; but, after ul

it means the abs<'nco of tho care that was ncoossary iim!

the circumstances " (f).

II.

—

Evidencp of Neffli.gence.

Due care and caution, as wo have seen, is the diligum

of a reasonable man, and includes reasonable compotoin

in cases where special competence is needful to ensu

safety. Whether duo care and caution have boon u.<od i

a given case is, by the nature of things, a question of fa

But it is not a pure question of fact in the sense of Itiin

open as a matter of course and without limit. Not cvci

one who suffers haitn which he thinks can bo set down i

his neighbour's default is thereby entitled to tho chari!

of a jury giving him damages. The field of inquiry In

limits defined, or capable of definition, by legal pri)iei]i

and judicial discussion. Before tlic Court or the jury ra

proceed to pass upon the facts alleged by the plaintift', tl

Court must be satisfied that those facts, if proved, am i

law capable of supporting the inference that the defeiidiii

ha^ failed in whnt tho law requires at his hands, fii li

current forensic phrase, there must be evidence of iii'd

gence. The peculiar rclsition of" the judge to the jun- i

our eonnnon law sy.><tom lins given occasion for frequent an

minute discussion on tin' propriety of leaving or not lii\.n

for the decision of the jury tlie facts alleged by I lie plaiiiti

as proof of ni'gligenc<'. Such discussions an> not iMvrii

on in the manner Ix'st fitt/xl to promot(> the clear statirinT

(r. Mi>„-,i,ikrr\ *,.. R. n. Cn. V. /,;/,? flHTo) 91 U. S. 4S!», 195.
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iif principles; it is tlifficiilt to sum u|) their rosults, mul not

always oasy to rocoiK'ile them.

Thi' tondoncy of modern rulings ol Courts of Apiical has

been, if not to enlarge the province of tin' jury, to arrest iho

process of curtailing it. Some distinct houndaries, howevir,

arc established.

Where there is no contract between the parlirs, the burden

of proof is on him who complains of neglig<>nce. He must
not only show that he suffered harm in such a manner tiiat

it might be caused by the defendant's negligence; he must
show that it was so caused, and to do this he must provo

facts inconsistent with due diligence on the part of tho

defendant. " Whero tho evidence given is equally consistent

with the existence or non-existence of negligojiee, it is not

competent to the judge to leavo the matter to the jury "
(?t).

Nothing can be inferred, for example, from the bare fact

that a foot-passenger is knocked down by a eaniage in a

place whero they have an equal right to b(o, or by a train at

a level crossing (.r). Those who pass and repass on fre-

quented roads arc bound to use due care, be it on foot or

on horseback, or with cai-riages; and before one can C'ln-

plain of another he must show wiierein can* was wantiuo-

'Wlu>n tho balance is even as to which party is in fault,

till' one who relies upon the negligence of tiie other is bound
to turn tlie scale "

(//). It cannot Ix) assunj^d, in the absence

i;l' all exi)lanation, that a train ran over a man more than

the man ran against tho train (~). If the carriage was being

driwn furiously, or on the wrong si(h> of the road, that is

('') Williams J. in ll'iiiniirirk v.

nin!,- nsf,2) 11 c. 1!. v. s. shh,

:il L. .1. C. P. 129, 1.32 R. R.
«S7; C.iinit V. Wood (ISfiO) 8 ('.

I!. K. S. .5(iS, 29 L. .T. C. P. :533.

12i U. R. 78(i: Wnk.lin v. I. cV"

•"f »'. R. Co. (ISSfi) 12 App. Pa.

41.

(x) Wal-rlhi V. L. ,{ S. ir. R.

''n., last tioto.

(;/) Kilo C. ,)., I'o//on v. Il'oo,!,

unto (;;) above.

(-) l.O'd llalsliury, 12 App. ( a.

1^ p. 4.'>.
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another matti-r. Il is ditloii^nt. airain. where the dcfoiid,i

acts havo created a publie luiisanci^: there it only ha*^ t'

considered whether there is evidmiee from ^\ liieh a \\n\

reasonably find that the damage eoniplainod of \\a> eaiis' <l

the nuisance {a): such a caw,', however, is not reaih- a cii>.

negligence at all. But the addition of ai. aiubiguoii-

cumstance to eke out delVotive exidei.ce of neoli<ren(. '

not do.

Thus in Cotton v. }Voo] (h; the plaintill .- wife, h.n

safol}' crossc'd in front of an onifiibus. was startled by sr

other can-iago and ran back: the driver had seen her \y.

and then turned round to speak to the conductor, so t

he did not see her return iu time to ],uLI up and av

mischief. Th(> omnibus was on its ri^ht side and lti

at a moderate pace. Here there was no evid(>iif •

negligence on the part of the defendant, tlie owner (,|

omnibus (^'). His servants, on the plaintillV own shi.wi

had not done anything inconsistent with d\ie cnre. Tii

was no proof that the driver turned round to speak in

conductor otherwise than for a law: i) or necessary piii|H

or liad any ronson to apprehend that somebody woiiM i

under the horses' fei>t at that particular moment. .\-;i

if a horse being ridden 'rZ' or driven (f in an oriliiii

(rt) Fin, in V. diiic ,\- I'r,.

1 1805 I

1 (j. J5. 19!). (it I,. .1. il I!.

2:38 ([ilaintilf, a jjiil not ([uito six

years old, found hurt a.< if by

spikes on top of low wall, had

been seen climbing' on the wall

shortly before, no direct evidence

of accident, county court jury

found spiko.i a nuisance, injury

caused by them, no contributory

nefflis^encc- judgment for plaintitt

affirmed).

(/;) (1860) 8 C. B. X. S. .5tiS.

29 L. J. C. P. .133, 12-1 R. T?. 7st;.

(c) It would be ciinM'MJrii'

one (ould in the-ic runiiirii: <l >

ca«cs on land pcrsonif\

vchii'le. like a shi|i.

(d) llnxiniuik \. U'l-ilr 18i

11 C. 15. X. S. 588. 31 L. .1. i.

129, 1,32 1{. U. (i87.

(/;) Mfi.izinu v. lutunbi- l^:

•i (i. li. n. H.5. .11) L. .1. (^

289. where it was unsiic. r-sfu

attempted to shake the auflior!

of lli.iumiiih V. Whit,-, Till' •I

relied (in for that purpn>.- I"'l"

to a special class.
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manner runs away without apparoiit caus-*', and in >|,it.'

of th.^ rider's or driver's .florts tr.-spu.sscs on the I'ootwav

and thoro does damage, Hiis is not evidoiic.. of nfjrli-r.'n.-".

Thi' plaintiff ought to show positively want of nuv, or
want of skill, or that the owner or jn-rson in eliarge of
the horse knew it to be unmanagojiWc. "To hold ti>at

tht; mere fact of a horse bolting is per se evidenee of
negligence would be mere reckless guess-work ''

(/ .

Sometimes it is said that the burden of proof is on th.>

plaintiff to show tliat he was himself using due care, and
it has been attempted to make this suppased principle a

guide to the result to bt> arrivtxl at in eases where the
defence of contributory negligence is set up. This view
is accepted in several Amcrit-an ji: isdictions (.9;. but in

the present writers opinion is unsound. The current of
English authority is against it, and it has been distinetlv

rejected in the House of Lords (/*). What we consider

to bo the true view of contributor\- n(^gligen( e will be
presently explained.

This general principle lias to Ije modified where there is

a relation of contract between the parties, and (it should
seem) when there is a personal undertaking without a eon-

tract. A coach runs against a cart; the care is damaged,
the coach is upset, and a pass«:"uger in the ccaeh is hurt.

The owner of the cart must prove that tfie driver of the coach

was HI fault. But the passenger in the coach can say to tlie

owner: " You promised for gain and reward to bring me
fafely to my journey's end, as far as reasonable care and
>kill could attain it. Here am I thrown out on the road witii

(/) Lindlev J., 6 Q. B. D. at

p. 153.

(.0) i',.'/., Murphy v. Denne
asTO) 101 Mass. 455.

P.—T.

(/O Wakeliii V. L. * S. jr. Ji.

Co. 0886) 12 App. Ca. 41, 47,

51, 5G L. .r. Q. H. 229, jw>r Lord
Watson and Lord Fitzgerald.

29
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a broken head. Your contract is not performed; it is fc

you to show that tho misadventure is due to a cause l,

which you are not answerable" («).

When a railway train runs off the line, or runs into anothi

train, both permanent way and carriages, or both trai'

(as tho case may be) being under the same company's coi

trol, theso facts, if unexplainixl, are as between the compaii

and a passenger evidence of negligence (fc).

In like manner, if a man has undertaken, whether I

reward or not, to do something requiring special skill, I

may fairly be called on, if things go wrong, to prove b

competence: tliough if he is a competent man, the inei

fact of a mishap (being of a kind that even a compotoi

person is e-poscd to) would of itself be no evidence of nei

ligencc. We shall see later that, where special duties (

safe keeping or repair are imposed by the policy of tl

law, the fact of an accident happening is held, in the san

manner, to cast the burden of proving diligence on tl

person who is answerable for it, or in other words raises

presumption of negligence. This is said without projudi

to the yet stricter rule of liability that holds in certain case

Again there is a presumption of negligence when the cau

of the mischief was apparently under the control of tl

( I" otliei- words (to ui'ticipato

part of a special diaoussioii) tlio

oblij,'atinn (loe^ not become griator

if we regard the liability as rr

ile'irfo ins;tcad of rx cnnlrnrtu ; but

iioithcr doo3 it become Ipss.

(/i) ('(irpitn V. J.nmon &

ririo/i/on R. Co. (1841) 5 Q. B.

747!^ 751, 13 L. J. Q. B;. 133, 90

n. R. 911; Skinner v. t. li. (?•

.•^. C.R. Co. (1550) 5 Ex. ",V, 19

L. J. Ex. ' ^ «'2 R. R. 8sl.

Otlierwisc where damage is do

to a passenger by some cause 1

under the company's control

shown to be apparent to t'lo co

p,".ny s servants, as the expla-ii

of li reworks illegally carried

another passenger as liand \y.\^':ti

without any knowIeJge or a.«cnt

tho company's scrvanta: i'. /•

Co. V. Knlidaa Mukerjee |19(

X. C. 396, 70 L. J. P. C. 63.
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defendant or his servTints Tho rule was declared by the

Exchequer Chamber in 1865 (I), in these terms:—
' There must be reasonable evidence of negligence.
' But where the thing is shown to be under the manage-

ment of the defendant or his serrauts, and the accident is

such as in the ordinary course of things does not happen if

those who have the management use proper care (m), it

affords reasonable evidence, in the absence of explanation

by the defendants, that the accident arose from want of

care.

Therefore if 1 am lawfully and as of right (n) passing

in a place where people are handling heavy goods, and goods

being lowered by a crane fall upon mo and knock me down,

this is evidence of negligence against tlie employer of the

' " -3 working the crane (o). The rule is commonly

I
refeiTeu as the doctrine of "res ipsa loquitur."

The Court will take judicial notice; of wliat liappens in

the ordinary course of things, at all events to the extent

I

of using their knowledge of tho common affairs of life to

[complete or con-ect wliat is stated by witne.sses. Judges

[do not affect, for example, to bo ignorant that the slipping

I

of one passenger out of several thousand in hurrying up
til'' >t:iirs of a railway station is not an event so mucli

iMii of til!' run of pure accidents ?is to thi-ow suspicion oti tho

sifoty of the stairca.se (p).

[I) '^cnit V. London Dock Co.,

j3 H. .^ ('.. J9G, 34 L. ,1. V.X.. 220,

|l4(i K. R. r,27.

"1) Hotli tlie-H." conditions must
[lie liatistied to make tho ruk>.

|ii[)l)!ii allc: Winy v. /.onuo/i Grii.

hhin.a.ns Co. [1909] 2 K. li. 652,

|7S L. J. 1{. B. 10«3, C. A.
(n) That is, not merely by tlie

Kckiiuaiit s iicenee, a.'; will be e\-

29 (2)

plaineu later.

(o) 3 H. A: C. ;)9<i, Oonipton,
Ih-Ie-, j'ila 'burn, Kcatiiis; .I.T.,

'H-vt. I'h'lo C. J. and Mellor .).;

but no dissenting judgment Wiis

deliviied, nor doot? th<' precise

ground of dissent apjieiir.

ip) Craflei- v. Mclrojj. It. t-i.

1866) L. R. 1 C. P. 300, 3.5 L. J.

C. P. 132.
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Wheu wo havo once got soiaetliing laoif than an ainlii,"

ously balanced state of facts; when the evidence, if beli>\ -

is less consistent v-ith diligence than with uegUgencr

the defendant's part, or shows the non-perforniance of

specific positive duty laLl on him by statute, contni.t,

otherwise; then the judgment whether the plaintitV h

suffered by the defendant's negligence is a judgment of fa,

and on a trial by jury must bo left as such in the liaii.U

the jury (g). The question of negligence is one of law 1

the Court only where the facts are such that all reasoiml

men must draw the same conclusion from them.(r;:. It

true that the rules as to remoteness of damage set >oi

bounds to the connexion of the defendant's negligenee wi

the plaintiff's loss (s). But even in this respect consider,!

latitude has been allowed (/) . Raihvay accidents have -^ii

the middle^ part of tlie nineteenth century bwn the ni

frequent oc-asious of defining, or attempting to deiinr. i

frontier between the province of the jury and that of i

Court.

Two considerable and well marked groups of eases sti

out from the rest. One sot may be broadly descril)^>d

level crossing cases, and culminated in North Emtmi B'

way Ccmvany v. ^X(tnhHs. decided by the House of L.

u 1874 (tt); the other may stiU more roughly (but ii

manner which rradei-s familiar -with the reports will at o

understand) bo called " invitation to alight " cases. Tl

are now governed by Bridges v. North Loniov RoH^

(q) This is well put in tho

judgment in M'CuHu v. Clarl-

(Penn5>-lvania, 1861) Bigolow

L. C. 559.

(»•) Gardner v. Mic/ii/ian Ceiifrol

R.R. (1893) 150 U. S. 349, 361.

(») Metrop. S. Co. v. JacKsou

(1877) 3 App. Ca. 193. 47 L. J.

C. P. 303

(t) See ViUinnii' v. G
.

ff

Co. (1874) L. K. 9 Ex. 15'

L. J. Ex. 105. mpra. p. 41.

per Lord Hahbury, 12 Xvv-

at p. 43.

(«) L. R. 7 H. L. 12. t3
'.

Q. B. 185.
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I otiif-iiilH ;.'•), auolliiT cliai>ii)ii of lli.' MniiM' ot Lord.- wliiili

followi'd cloM'ly on Watihfui's case. In initln r of tlicM' chscm

4J,l tliv House of Lords intend lo lay down uny mw luli',

i;or iiiiy exceptional luh- as regards railway louipanies: yi't

il ^va^ found ntM-dful a f<'\v yeuis later to restate the jrenerul

piiiiiiple wliieh had l)e<'n fiU|)po>ed to he ini[)UgJied. This

was done in Mrtropoliinu Hailinin CnrnprnHJ v. .J(irk'«)H -j/).

"The judge has a e<'rtain duty to diseliari,'e. and the

juiois havi another and a difV«'rent duty. The jud^e has

to >av wh'.'thor -any facts Inivo been establisln^d h\ evidence

from whi.h evidence ?««// hf n-asonably infenvd: the

iiiroi> have to say whether, from tiiose facts, when sub-

mitted to tlu'in. n("f,'li^enee tghf to lie inferred. It is, in

my opinion, of the greatos. ,nportanee in the adininistru-

tidii of justice that. tlies<' separate i'unetions should be

mitintaint'd, and should be maintained distinct, it would

bf a serious inroad on the province of a jury, if in a cusi^

where there are facts from which negligence may n-ason-

ablv he inferred, the judge wen^ to withdraw the case I'rom

the jury on the ground that, in his opinion, negligence ought

not to be inferred; and it would, on the other hand, place

ill the hands of the jurors a power which iniglit be exer-

cised in the most arbitrary niaiuK'r, if they were at liberty

to hold that negligence might be infeired from any static

of facts whatever "'

(;).

" On a trial by jury it is. 1 conceive. undoubt<'d that the

facts are for the jury, and the law for the judge. It is not,

however, in many eases practicable completely to .sever the

law from the facts.

!,') L. K. 7 11. L. 21.3, 43 L. .1. to -^iiy net wlietlior no^ligono©

Q. H. I.il 11873-4). o\ii,'ht to be inforrwl, but whctlier,

"I)" App. Ca. 193, 47 t... J- as reasonable men, tbey do infer it.

C. 1'. 303 (1877). <^'P-
Toa' v. yn,t/> British lOi. Co.

--! Lord Cairns, 3 .Vpp. Ca. at [1908] .V. C. 3.V2, 77 T.. J. P. O.

p. I'j". Strictly tbe jufvr-i liavp 119.
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But 1 tinuk it ha6 alwaj> boc-n cuu«idt..i-od a qu
of law to bo determinod by tho judge, subject, of c
to review, whether there is evidencM. which, if it is bel
and the counter evidence, if a.^y, not k-lieved, would est.
the facta in controversy. It is far the judge to say wh,
and how far, the evidence is to be believed. And i
facts as to which evidence is given arc such that from
a further inference of fact may legitimately be draw
18 for the jury to say whether th-at inference^is to bo d
or not. But it is for the judge to determine, subjo.
review, as a matter of law, whether from those facts
lurcher inference may legitimately be drawn "

(a)
The case itself was decided on the ground tliat the

suftered by the plaintiff wu. not the proximate conscqu
of any proved negligence of tho defendants; not that t
was no proof of the defendants having been negligon
an, for there was evidence which, if believed, showed ,

mana^ment, and would have been quite enough to fix
the defendant company liability to make good anv dam
distinctly attributable to such mismanagement as its 'nat,
and probable" consequence (6). As between the plai,
and defendant, however, evidence of negligence which can
be reasonably deemed the cause of his injury is plainly
same thing as a total wan^ of evidence.^ Any one can
that a man whose complaint is that his thumb was cru.l
in the door of a railway carriage would waste his troulm proving (for example) that the train had not a l,ea
hght. The House of Lords determined, after no sni,
difference of learned opinions below, that it availed hi
nothing to prove overcrowding and sci^ambling for a'at

(a) Lord Blackburn, 3 Ann r.. T^-^ m i l
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-^- tho statuto^ .iu!;r b::L:'"'^"

^'- ••""'!-> ^^
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^vcn- nojjli

"'"St allege and prov

no

is

?J'?f^nt, but that tl

«30, was r • ,

'"^- J- Jv. iJ.

by pertn u
'?'"'""« ^^auhe,!

C A.
'

'"^ ^ •^- f'^- B. 33.5!

rieir negli-

n. 1:', « i^- J. Q.
18.5,>vi.ero the eate. V;/ '^^

"-ri^o t4ffie
^''^'"""" "f

t."- irdfflfj weio Jeff „.^«'"'"
tl>-T ought not 7 '^^

'a^inif been mil . ,
?'«'"«»'•» ooen misled hv fl.„

k«eper'« inaction i„to
'''"^'

that no train wa •^"PP"-^ing
'" '*'*'^ approaching.
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!3
w..

jri-iKc Piiii-il or niati rially coiitiibiititl to llic injiirv ' i'r\

Wliat iiiav icn>()iial>l.v hv li«M to amount to mhIi luoof caiiiior

I... laid »l(nvn in ctwi-nl tfini!-. '" You nHi>t look at nu\\ ( ii->

.

and all tin' Facts of tin' oaM-. before you niaki- up voiir miii'l

wliat thr railway coinpany ou;:lit to do " /"
.

Uut unl..^

tlif jdaintitl's own cvidciui' shows (hat the accidtMit was (In-

to his own want of ordinnry ran' (as whero in broad d.i\-

liirht hf did not look out at all) (.7). th.' t»n<ion(y of niodmi

authority is to \ni\v tho inattor very much at lari;f for lli

jury. In Diihlhi, Wirkloir nml Wryford linihniif Co. \

Shttlfii/ X, tho only point of iK'srlifreiuc mndo against tli.'

railway comr'ny ^n** !'"' <'"' train which ran ovor ami

killed th(> plaintiH's huslmnd did not whistle b<^forc ruiinitii:

through the station whcro he was crossino: the lino. It wa^

night at the time, but not a thick night. Ton witness,

distinctly and positively tostiliod that the en_gino did whist!.'

Thre*^ sworo that thoy did not lniir it . \ jury having fonmi

for the plaintiff, it was hold by the majority of the Hon-.'

of Lords that the Court could not ontor a vordiot for tlin

defendants, although tlu-y did not conceal their opinion lliar,

the actual verdict wns a p<'rvorso one '/).

p) I»r(] Watson, Wtilr!i,i v.

L. .V
-'. "'. K. Co. IKfiH) 12

Avi>. <'a. 41, 47, .)« I-. .T. il H.

•22fl.

/) Kiiweii L. •!.. Diiirii v. L. A

S. ir. n. Co. 1883) 12 H. 1!. l>iv.

at p. 76.

'/ ) Ihueii V. T.. Sr ^i. "'• '•'.

Co. 188.3) 12 Q. B. Div. 7n. .1,3

L. J. Q. 1$. 58: n cose wliifli

perhaps bcloii(r* properly to thi'

h«ad of c-ontrit)utnry nojrligoiuo. of

which more prosfntly. Only th<»

circunri'itance of dayliffht .loeins to

distingiiish tlii-< from Slalterii's rn'p

f'nexr note).

(ht (1878; 3 .\pp. Ca. 1155.

Npiirly all tho modern case* nn

•• evidence of np^ligencp" wpi''

lited in tlio urjriimcnt (p. IKil 1

OI)-ervp that the question of tli'

verdict l)eintf aeaiiLst the wci^li'

<)f evidence was not open (p 1 1<)2 .

(J Tlic nuijority (on-isted "f

Lord C'airiis (who tliouirht tl.r

verdict ould not have stood it

the accident had liapppned hy

dayli;<ht). Lord Penzance, LorH

O'llai^n. Lord Solborne, and f-orl

(iordon; the minority of I-onl

Flatherley, Lord Coleridge, .""nil

Lord Blackburn. TAUn v. U-
"'

n. ^o. fEs. Ch. 187-J) L, R. ?

C. P. 551, 43 L. ./. C. P. 304,



INVITATION TO ALIGHT. I *

111 tllr ..tll.r group, Wlli.h \\v lli|\,. rull.-ij • l.lMlall.JUl

to alight' iiis."s, til*' iiiifisif ,)i" thf t'liifs is, if miytliing,

1. -> ruvoiirahlc io tlic <l«'lcn(lant. A train .sKjppinfr at a

-liitiou ovci-mIiooIs tlip phitforin m) that tli<> front (urriiigi^s

>ii))> lU a ])Uuo more or los inconvmii'iit, or it muv hi-

'liiiigi'i-oiis, for pon«on« of onlinnrv Ixidilv uhilitx to uligiit.

A pu>»('ng(r hound for that station, or otherwise iiiindi'ii to

a. ^ht, is unaware (as by reason of darkness, or thr likr.

he ,;'U may U-; of tho inconvcnionci' of tlio piuci' /,•
. or

-Isn IS u\van! of it. but takt^ tho nttoiulunt risk rather tlian

b.' carried bt^yond his destination. In eitlier cax' ho gvtH

iiiil ajs best he can. and, whether through false seiiirity. or

Ml >i)ite of sucli eaution as he ean us*', has » fall or is

otherwise hurt. Here the passenger is entitled by his

'oiitraet with the eompany to reasonable aeeommodation,
and tliey ought to give him facilities for alighting in n

rrasonably convoiiiont manner. Overshooting th(> platform
is not of itself negligence, for that can b<.> set right by
balking the train (/). It is a question of fact whether under
the portioular circumstances the company's st>rvants were
i.asonably diligent for the accommodation of the pas-

-ngcrs (m), and whether the passenger, if he alightetl know-
ing the nature of the place, did so und(>r a n-asonabLi
apprehension that he must alight there or not at all (ti).

All these cases are apt to be complicated with issuer
'if rontributory negligence and other similar though not
iilentiual questions. We shall advert to these presently.

<lwx iiut .seem consisk'nt with this

rtet'uiun: tlioru waa (litrrrpnco of
opinion in that case also.

A* Cock/e V. S. E. Jl. Co.
-1872) Ex. Ch. L. R. 7 C. P. 321,
41 L. .J. e. P. 140.

'0 Si.ifirs. Q, If. R. Cn. .'t.RfiO)

Ex. Ch. L. R. 4 Ex. 117,38 L.J.

Kx. C7.

( //() liriihjex V. S . Luiulnii It.

(.0., pp. 52, 53, ahovf.

( t.) Itobson V. .Y. K. H. Co.,

2 Q. D. Div. 85, 46 L. .J. Q. B.
50; none v. .V. E. R. Co., 2 Ex.
LHv. 218, 16 L. .7. E.x. 374 (i«th
in 1876).
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ll will bo coiivonient now to take- a caw outsiJ-' tluH-

purtitulur typi'j*, and free i'um tlioir conii)li(ution?<. in whirli

Uif difticulty of 'leciding what is " fvidenoi; of noKliK'""'

is illustiatol .^uch au one is Smith v. London ami Sun tit

Wcxtprn liailwatf Company {o). The facts are, in thi-

countn and dinrate, of an exceptional kind: but tho (!av

is interesting as coming near, though distinctly within. tli.

line at which tht; freedom of the jury crises. Tlie aotioii

was in respect of property burnt by lire, eomniunicuted froiu

sparks which had escapixl from the defendant company s

locomotives. The material elements of fact were th'

following.

Hot dry weather had prevailed for some time, and at thi'

time of the accident u strong S.E. wind was blowinjr.

About a fortnight earlier grass had been cut by tlw de-

fendants' servants on the banks adjoining the line, and tin-

boundary hedge trimmed, and the cuttings and trimmings

had, on the morning of the fire (p), been raked into hcai.«.

and lay along the bank inside the hedge. These cuttinirs

and trimmings were, by reason of the state of the weather,

very dry and inflammable.

Next the hedge there was a stubble lieid; beyond thul ;•

road; on the other side of the road a cottage bclon^ins

to the plaintiff, 200 yurds in all distant from the railway.

Two trains passed, and immediately or shortly afterward*

the strip of grass between the railroad and the hedge wju

seen to be on fire. Notwithstanding all efforts made tt

subdue it, the fire burnt through the hedge, spread over tlu

(o) L. II. 5 C. P. 98, 39 L. J.

C. P. 68, in Ex. Ch. 6 C. P. 14.

40 L. J. C. P. 21 (1870). The

accident took place in Uie e.xtra-

ordinaril}' warm and dry summer

of 1868. A somewhat similar

American case of lire carried l>y

wind is Mihvaukee and Si. Pau

R. R. Co. V. Kellogg (1870) !»

L'. S. 469.

(p) Soe statement of the lact

in tho report in Ex. Ch. I.. !!• '

V. P. at p. 1.1.
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Ktubblf iU'ld. croswd tin' r<ia<l mid (ommuhiiI tin- pldiniill -

cottagT?.

There wan no «'\idiiRr timt ili.- luilwuy i'iigiiii> w.r.

iniproprrly (crii^truct.d or work.il witli rcfrrriif.- to t\w

Mjupf of sjmrk."*, and no direct ovidiiui' tliui flu' lir.' . unit>

from one of thom.

Tli.> jury found for lli. plaiatill; and it wa> li.'M tliuii^rli

with sonic diliiculty) {q) that th.y wen- warrant. d in >o

finding on tlio ground that the dofindants w.iv n.-rrligcnt.

having regui-d to the j)rcvailing w.ati„.r. in h'a\ing the dr\

trimmings in such a piaco and for so long a time. Th.-

risk, though unusual, was apparent, and tlio companv was
bound to be careful in proportion. " Th«' more likd.v ili.^

hedge was to take lire, the mon- ineiiniheMl it was upon
the company to take eare that no inlhimmabh- material
remained near to it " (r). Thus there was e\ ideiiee eiioiisrh.

though none to spare, to be left for th.' jury to deeido upon.
Special danger was apparent, and it would iiave been easy

to use appropriate caution. On tlie otiier hand the happening
of an accident in extraordinary circumstaitRvs. from a euuso

not apparent, and in a mamier that could not have been pre-

vented by any ordinary measures of precaution, is not of
Itself any evidence of negligence i^s)

. And a staircase which
has been used by many tiiousand persoii.s witiioul accident

cannot bo pronounetHl dangerous and defwtive merely bemusfj
the plaintiff has slipped on it, and somebody can be found
to suggest improvements (#}.

(q) Brett J. diaeent«d in th»-

Common Pleas, and DIackburn ,J.

eipr<)8scd some doubt in tlif Ex.
Ch. on the ground that tho par-
ticular damage in (|u<*rtii>n could
not have rcaaonabiy l)c>cn .irit.ici-

psted.

(>) Lusli J. in Ex. Ch. L. K.
6C. P. at p. 23.

(») Bhjtii V. Birniiiinliani U'ater-

I'uHx Vo. (185C) 11 Kx ;si. 25
T.. J. Ex. 212, 10.1 R. P.. 791.

siif»a, pp. 4*). 47.

(<) Craflci V. Mrtiop. R. f'o.

IStiii) L. U. 1 C. P. .300, 3.5 L. .1.

C. P. 132: the plaintiff -lippod un
the braiw " nosinij " of the ctepf*

(thL< lieinu tlic material in coniiiioo
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Illiistriitioiis iniuli* 1)1' lai''j;t'l,v iiiullii)li<'il, ami inuy bu

found in abumlaiici in Mr. Bi\cii'>? juonojrrapli, or by

means of tlio ci' Muh-. t'ld iliseiishions in fhc !<Nuling casfs.

En()n<"-Ii lias be i xi'l U- sliu-. tliat by tli<' Jiatiuv of llm

problem no gei .'f; I foiiuulu can be laid down except in

Mime sneli purpcstiy vay^.e enns as were used in Srott. v.

hmdtm Dock Co. {u).

We liave said that the aniounl of taulion rocjuirod of ;i,

citizen in his eondiiet is proportioned to the amount of

ai)part'nt danger. In estimating the probability of dangei'

to others we are ent'tled to assunio, in the absenee of

anything to show tl. contrary, thai they haw the full

use (if eonunon faculties, and are capable of exercisijii;

ordinary caution. If a workman throws down a heavv

object from a roof or scaffolding "' in a country \ illage,

where few passengei-s are," he is free from criminal

liability at all events, provided "he calls out to all peopli'

to have a care
'"

[r). Now some passer-by may be deaf.

and may sulfer by not hearing the warning. That will b'

his misfortune, and may be unaccompanied by any impru-

dence on his part; but it cannot be set down to the fault nf

the workman. If the worknran had no particular roa>nn

to suppose that the next jmsser-by would be deaf, he ^\;l-

bound only to such caution as sutlices for those who have eai^

to hear. The same rule must hold if a deaf man is run

over from want of hearing a shout or a whistle yij), or a

Hue, whei'tJt' t)>o t'ourt took judicial loft to the jury wliethor. ou the

notice "with tlio common cxprri- wliolo, the work was t>eiiicr il'"i'i

enco which cv.ry one has," por' with rea>onable care.

Willas J., L. R. 1 ('. I', at p. 303),

and it was sujfjf&<tcxl tluit lead

would liave been ii safer niaterial.

(^h; p. 451, ahovn.

(a) Blacltxt. Comni. iv. 192.

I), tf. 2, ad. leif. Aquil. 31. In a

civil iittion it would probably bo

'/) Cp. S/ce/loii V. L. 4- -V. If.

/,'. Co. (18«7) L. 11. 2 c. r. <:31,

;5(i L 3. C. V. 249, decided how-

ever on the (ground that the :'eci-

(lent woi' wholly due to the maji'-t

own want of care.
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hUml man for vvujit of M-.-iny a light, or il' a . oloiu-hlind
luun, being unable to luak." out a rod daufrov Uag. fr«>ts iu

the line of ihv of riHf or artillor>- practice: f)r if in ai.A

of those circuinvtancos a ciiild of tender years, or an idiot,

suffers tluough mere ignorau.e of tlie meaning which the
warning sight or sound conveys to a grown man with hi-

wits about him. And this is not Iwx-ause there is any fanit

in the person harmed, for there may well be no fault af all.

Whatever we think, or a jury might think, of a blind man
walking alone, it can iiardly be deemed inconsistent with
K.mmon prudence for a deaf man to do so: and it is known
that colour-blind peoph-, -and tliose with whom tluy livi..

often remain ignorant of their failing until it is disclosed

liy I'xact obserration or by some accident. It is not that
die law censures a deaf man for not iiearing. oi- a colonr-

hlind one for not perceiving a red Hag. Th.' normal mcasun
of the caution required from a lawful man must be Hxed
with regard to other men's normal powers of taking care of

themselves, and abnormal infirmity- can maki> a ditference

only when it is shown that iu the particular caM- it was
apparent.

On the other hand it seems cle«r that greater care is

rcciuired of us when it doi-s appear that Me are dealing

with persons of less than ordinary faculty. Thus if a man
driving, or a cyclist, sees that a blind man, an agod man.
or a cripple is crossing tin- road ahead, he must govern his,

course and speed accordingly. He will not discharge him-
self, in the event of a mishap, merely by showing that a
young and active maji with good sight would have come to

no harm. In like nranner, if one sees a child, or other per-

son manifestly incapable of normal discretion, exposed to

risk from one's action, it seems that proportionate care is

required; and it further seems iiimraterial that the child
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would not 1 then but for tho careles=,ncss of some parent

or guardian or his servant. Tho principle, ac<>optod for somo

time in the Supremo Court of tho United States (z), is now

rt>cogniz( by the Houso of Lords as applicable to children

of tender years (a).

*•"

III,—Contribidory 2\egUgenc

In order that a man's negligence may entitle another to

a remedy against him, that other must have suffered harm

whereof this negligence is a proximate or direct cause. Now

1 may be negligent, and my negligence may be the

occasion of some one suffering harm, and yet the imme-

diate cause of the daraago may be not my want of care

but his own. Had 1 been careful to begin with, he would

not have been in danger; but had he, being so put in danger,

used reasonable care for his own safety or that of his pro-

perty, the damage would still not have happened. Thus

my original negligence is a comparatively remote cause of

the harm, ar-^ things turn out the decisive cause is the

sufferer's 'o\s^ '

, or rather (since ^ man is under no

positive dutv . oe careful in his own interest) he cannot

ascribe it to the fault of another. In a state of facts answer-

ing this general description the person harmed is by the

rule of tho common law not entitled to any remedy. He is

said to be " guilty of contributory negligence; " a phrase

well established in our forensic usage, though not free from

.,:;
" The Cixro and caution rc-

.|uirod of a cliild is su'cordinf? X*>

\\is maturity and capacity only":

R. li. Co. V. Slout, 17 Wall. <J57;

ISaltinioi-e <S'
Potoiii'ic II. It. v.

Cumberland (1900) 170 U. S. 23-2.

(o) CooAe V. Mi'llind O. W. It

of Ireland [1909] A. C. 229, 78

L. J. P. C. 76, see especially Lord

Atkii'.i«a's opinion. Note tliat tlic

House decided only that tho verdict

wad open to the jury on tho facU,

not that they agreed wii'' it. Som^

special risk must have been appa-

rent to the defendant: Latham >

/?. Johnson and Nephew [1913J 'i

K. n. 398, 82 L. J. K. B. 2.5»,

C. A.
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t^bjection. It docs not nioiui that a man who docs not take

(/rdinary caro for his own safety is to be in a manii.n- pun-
islied for his carelossnos,s by disnbility to suo any one else

whose carelessness was concerned in producing the damao-e.

Any such view is contradicted by the common practice of

f)ur courts, founded on constant experience of the way in

whicli this question pres^'nts itself in real life. " Tiie re-

ceived and usual way of directing a jury ... is to sav

that if the plaintiff could, by the exercise of such care add
skiU as he was bound to exercise, have avoidcc the conse-

quence of the defendant's negligence, ho cannot recover "
(6).

That is to say, he is not to lose his remedy merely because

he has been negligent at some stage of the business, though
without that negligence the subsequent events might not
or would not have happened; but only if ho has been negli-i

gent in the final stage and at the decisive point of the cvent,|

so that the mischief, as and when it happens, is immediately!
duo to his own want of care and not to the defendant'sj
Conversely it is an accepted qualification of the rule " that

though the plaintiff may have been guilty of negligence,

and although that negligence may in fact have contributed

to tlie accident, yet if the defendant could in the result, by
the exercise of ordinary care and diligence, have avoided the

mischief which happened, the plaintiff's negligence will not

.xcuse him " (e). In a Irading case of Avhich tiiere will bo
more to say the criterion of what was the proximate causo

<'i the injury is adopted throughout (d).

ft is true tliat the rule is not merely a logical deduction,

'mt is founded in public utility. " The ultimate justifica-

('') r»rd Blackbuni, 3 A pp. Ca.
at p. 1207.

(p) Lord Penzance, Rartlcti v.

I'- 4- -V. W. R. Co. '18761 1 App.
<'a. at p. 759.

(d) The Bernina (1887) 12 P. I).

3(), 56 T.. J. P. 38; affd. noin. MUli
V. .trn.sLoiig (1888) 13 App. Ca.

1, 57 L. J. P. 65; see espeoially

the jiidement of Lindloy L. J.,

and op. IMtle v. Ilackett (1886)
116 U. S. 366,371.
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L „., U|, to tU- .tu,ul.nl of Ju,. n„,. ». l,v .!>. 1««

S,U„, »,i„„ ,oh,.,lc™l,a in oa,l, .-.,.. ,-..o,o,.

a."„t,.,-;wuAori,,w.«f.i s,. i,...u, „.,..,...>.i

for thi> injiivy
'

(/).

Ti„. .,.,i...n.y .1.1.1. -t.w »- •!«'."" "
":^;;^;'';;:

p W of . ;«.nor 1.. tl. Tl,a,..,.» fo. ™n„u,g dow

.

p atntirs W,.,go: tho plain.ir, own ov,H™co .ho.cd •
1.

Z" « ,.s ,.0 l^ok-out on the bar,,-; as to .1,- =o„d,..-. of

plaintiftV .it.io»s» sl,o .nigl.l .««ly h.v,- .
loarod tl,. .....

w' 1 .T. left it to .1,0 jury to say wl.otl..., tl.c^ .

rloot was „c.li.o..c.. on tl,.. ,«.. of ' -
^

"-«-''

I fl...,- if "dimtlv contributed to the acciaeiu.

'4r.: c::, to : ,00 favoa,* to tw. piau,t,«. 1....

;. u„.,.ld loth i„ .1,.. tuU Court ot Co,,,,,,..., Pl«s a...

r tl Ex<l,<q-,"- Cl.a,-.,1,-. In th. oonsidcrrf )u.lgn,. .„

,...,1(M it « »"1 '"»' "" l"-<"^'^
*»'-"/->:'" '""

L°
. l....tl„. da,...,.,., .as „«,sio„..d .„ir..ly l.y the- "...

-

;„„ „.. imptopor co„d„ot of the dofonda,.,, o, . ,o.

plaintiff l.in.ol£ so far contributed to tl„. ,n,st„,n,„„
>

o... n,..li.e„,. o,. .ant of otdina.y and e„,„„» •.

and ™,.tion that, but fo,- sud, ncfthgene.. o, ..,nt

o"L™v „ro and eantion on 1„. p.,t. the -*;'"-
";

'

no avo happened." But negligence .ill not d,«n ,.le
.

p i i« to' -.ovc.., unless it b.. such that .t.hou. „ ....

(p) W. Schoiield in Harv. I-aw

Rev. iii. 270.

(/) Judicial Committee per l^oi^

Sumnpr. H. C Eleotrlr h\ C"- v.

Loach [1916] 1 .V. C. 719. V>:,.

(„) 2 C. B. N. S. -40. h C. B.

\. S. 573, 27 L. .1. t. 1. i--

(1857-8). 109 K. R. 865. ll>i K

R. 774.

(//) 5 C. R. N. ^- at ,.-
'«'

116 R. R. 779.
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harm ioini)lainL'(i of would (^i; not Iiim' happfii'd; "nor it"

the (IptVndaiit might by the t'Xci(i>r of eair on lii> [mrt iiavr

iivoidoJ th<' ( oiisc'ijuoiu'os of tin' iiegUni or (mi'i'Icssiicss of

tiie plaiiitill.
'

Jn Radh ij \ . London and Soith Wrslmi Raibrmi Co. (y),

tliis doctrinu iwoived a hstrikiug <oiilirmutioii.

Till' deft'iulaiit railway coinpauy was in tln' iialut of taiviiig

full trucks from the siding of tlu' idaintiii.-, rollicry owiurs,

and rctiirnijig tlii' empty trucks ihi-ri'. Ovi'r this siditig

was a bridge eight feet high from tlie ground. On a

.""'aturday afternoon, wheti all the colliery mm had left work,

till' si'rvants of the railway ran some trucks on ihe siding

lUid left them there. One of the plaintiil's' men knew this,

liut nothing was done to remove the trucks. The lirst of

lliest! trucks contained another broken-down truck, and their

joint height amountcHl to eleven feet. On the Sunday even-

ing the railway servants brought on the siding a line of

i-mpty trucks, and pushed on iii front of them all those pre-

viously left on tlie siding. Sonn' r<'sistaJiee wa> filt, and

the power of the engine pushing the trucks was increased.

Tlic two trucks at the head of tiie line, not being able to

pass under the bridge, struck it and broke it down. Aji

iiction \\as brought to recover damag<s for the injury. The

ilefeiice was* contributory negligence, on the ground that the

plaintiil's' servants ought to have moved the lirst set of trucks

to a safe place, or at any rate not have left the piled-up

truck in a dangerous position. The judge at the trial told

the jury that the plaintiffs must satisfy them that the acci-

dent " happened by the negligence of the defendants' ser-

vants, r'l without any contributory negligence of their own;

(i) Not ''could: '' seo Jieveii on of tlio Excheciuor Cliamber, I.. R.

N'eglij5«iioe, i. 152, 3rd ed. 10 Ex. 100, and restoriiiff that of

(/) 1 App. Ca, 754. 46 L, -J. tho r«»nrt of Kxrliopicr. 1.. H. 9

Kx. 573, reversing the judgment Ex. 71 (1874-6).

P.—T. ;iO
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ll.

in aluT woia>, tlmt It was sol.ly hy tho noglij^o.nco of tl,.

clofcndiiiits' s.Tvnnt.s."

On tl..-. I'u.ts u.ul un.Irr tl.is dinrtioi. th. .lury fonn.l

,l,at th...v was rontributory m-li-.'nn- on tl.o part ul tl,..

phuntills, una a v.nlirt ^vas .nt.r.d for th. d-fondant..

Th. Court of Exclu-quor (A:) h.ld that th.iv was no cvidon.

of oontributorv nogUg.n.^, chic'Ily on tho ground that t

plaintilYs W.TO .K,t bound to oxp.'.t or ,.rov,d.> aga.nst 11

n.<.li.n.na- of tho dofonda..ts. Tho Kvchequor Chambor
/

hohrthat thoro ^.is evidence of the plaintiffs hav.ng

omitted to use r.asonaWo pnx^aution, and that tho diroet.on

given to tho jurv was HulHoicnt. In tlie Hou.sr nt houh

it was hohl (m) that thoro was a question of fact for tl.^

iury but the \a^^ hud not be<5n suflieiently stated to them.

They had not he<m .lourly informed, as tlioy should hav.

been, that not every negligence on the part of the plaint,!?

which in any degree contributes to the mischief will bar Inm

of his remedv, but only such negligence that the defendant

could not by the exorcise of ordinary cure have avoided

tlio n-sult (w).

•'

It is true that in purt of his summing-up the learn .1

iud-e pointed attention to the conduct of the eng.no-

drivor, in deUn-mining to force his way through th-

obstruction, as fit to be emsidered by tho jury on th-

question of ne-li-ence; but lie failed to add that if tlp^

thought tho engiiK'-drivor might at this stage oE the matto:

bv ordinarv care have avoided all aeoident. any proviou

(,i) Hramwell and AmphU't BB.

(/) Blackl)Urn, MeHor, Lush,

Grove, Brett, Archibald JJ.: disa.

Denman J.

(„,) I'.y lx)rd Pcnzame, Tx)rd

Cairns, l>ord Blackburn (thus re-

traitiiiEr 111'* opinion In the l.x.

Ch.l, and Lord Gordon.

(») Tiio principle of J^ml''"

r'!.i'- ha.s latp'y been applied to
^

i

more onmplicatel facts, not wi;l

out difference of opinion: F!''

nwn LinrK v. //. >< C. Gi'nr'

[1919] 2 K. B. 514. 8S L.J. K. 1

904, C. A., affd. in IL L. ""'

f7n?V.*->« V. .«?. n'r.hs. Hr ^

[192e] A. C. 4(i6.
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foiinil

duiit.-.

at ill-

ist ill.

ib.T '

havini:

roetifin

for til'

> tlii'iii

Id hav,

)laiiititi

bar him

fcndnnt

avoidcJ

learn i!

cngini"-

jgh thi'

on th''

if tjpy

I' matl'T

prcviiiii-

iifgligi-'nce of the plaintiffs would not pivcliuh' thrin from

rpt'ovoring.

' In point of fact tiic rvidenec was strong to show that

this was the iininediato cause of the aceiilent, iind llie jury

might well think that ordinary care and diligence on tlie

])art of the engine-driver would, notwithstanding any pre-

vious negligence of the plaintills in leaving the loaded-up

truck on the line, have made the accident impo^sil)le. The

substantial defect of the learni'd judge's charge is tliaf that

(jui'stion was never put to the jury ''
{o).

This leaves no doubt that the true grountl of contributory

iii'diirence beinjr a Irar to recovcrv is that it is the proximate

cause of the mischief; and m^gligence on the plaintills part,

which is only part of the inducing causes (p) will not disable

liiin. Tlie term " proximate cause " lias long been ajiproved

ly usai^e and authority, but ' din^et " has I)ecn proposed

us uii imj movement, though not precisely in this context [q).

1 would still suggest, as 1 did in the first edition, that " de-

cisive " might Cv/nvey the meaning more exactly. For if

the defendant's original negligence was so far remote frona

tho plaintiffs damage as not to lx> part at least of its " proxi-

mate cause " within the more general meaning of that term,

till- plaintiff would not have any case at all, and the question

of contributory negligence would not arise. We shall imme-

diately SCO, moreover, that independent negligent acts of

A. and B. may both be proximate in respect of harm suffertxl

by Z., though either of them, if committed by Z. himself,

would have prev<mttxl him from ha\ing any remedy fo'- tlie

other. Thus it appears that tlie term " proximate " is not

{o) Ijord Penzani'e, 1 App. Ca. dition "
i.s dangerous to refine

ut
J). 760. ii[)on: the dei'p waters of jiliilo-

(/)i Or, as Mr. Wharton puts it. sophy aro to<j near.

;iot a cause, but a condition. But ('/) Si-o \»-r l>ord Sumner [1918]

liie ciiiitra.st of ' cause '" and " con- .V. C. at p. Il4.

30(2)
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fen.lanfs Irabilitv a..! . n-.'li.vn. phint.n > .l.sabil. v .

Thn plauitiirs n..crl.^'-n-. H' ii i^ t.. ,l.s.bl. la.n. lu.^ -

be. sonuW ,non- i-n.xi.uat. tlu.n tl.. .l..tV,ulant >. h

seo.ns dan^orously umbi.uou^ tu ..s. •' proxunat.. n, ;.

sp,.ial.MU,.haU.>.-.^u„h.m. Hu-.l.T o,- ..,1.,.. .>^
m- k-

in^UuMlilWnr... Ii:.vsaul-.l-sm.- w.>l.o>.Mutanv

rate avoid tUU (liiu<iri.

.\ ,,,.,.0.. .1.0 ,a> In Lis O.M a.t or default d-^.-.^

hin^eir ol onlinarv ability to avoid tb. coms........... ol

anutb..-.nogli,.n.e, wbetber initial or contributory .sum.

b,,tor position Iban iUnum, Mn-h abd.v. b. bad la, ,.d^

avoid tb.MU. A bor...-drawn ^vaoon approa.b.d an .brtu.

rail ti^ck .itbout koeping a roasonablo look-out, and w.

run over bv an .dectn. ..u- wbicb n.v..rtb.W. ,^.u> mcnonna,

eould and would bnv. stopped if bis brake bad been elhcn

The raihvav eon.pany was liablo for tbe damage ,r
.

H.

indeed. tb..'otber bad uo.iee of bis inabilitv in tune to ,..

care appropriate to tbe en.er.eney. tbe fadure to ns. 1,.

earew^liabetbed..,sivenegli.enee. -Vuul 1 .
,^e d,.-

ing in opposite direetions on tbo same road on a dark n,.h,^

B is dr'U at u dangerous sp..l, and A^.sasle.,>h,

B cannot see tbat bo is asleep. Suppose tbat A., bad 1.

been aw.ke, migb,
' .e avoid..! a eollisio,. l,v -du^ry ea.

notwitbstanding B. . negligeneo. Can A. be beard to ..

tbat tbore is no contributory nogligoncc on bis part beea
>^

,„ was asbH.p? Tt seems not. Suppose, on tbo otber hand

tbat tbo same tbing takes place by dayligbt or on a hu

a.oonligbt nigbt. so tbat B. would witb common^re an

•
. \ \ ..ondition Here B. would be bourn

attention perceive A. s I onrtition. ri

it sooms. ^^ use special cuition no less tliau if A- had k.

disabled, say bv a sudden paralytic stroke, without defau

(,0 H. r. mctnc R. Co. V. r.o.c,, [191«| 1 A. C. 719. 80 L. J. P. «

23. J. C.
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wf liis own. S(i if ii iiiaii Hurts a runaway Iinix', lie lanimt

! llwIiothiT it is loose by negligenco or hv iru'vitahli^ arc idnit,

li'if this can niaki' no ilillVrmie to rtliat a pnidint man could

ii voiild do. nor, therefore, to tin- lesral rnca>*iire of tlio

ililiirence required.

Cisi's earlier than Tuff v. ]V<rrni(iii [i^ arc now material

(111", as ilhistratinii . A cclchrated on^' is the '"donkey

di-i." Drn^ic" V. Mdiiu t. There the jdaiiititl' had turm'd

lii- as, looL-e in a highway witli its forefeet fettered, and

It was run o\er hy the defeiidant.s waggon, going at "a

-inartish pace." It wa.s held a pro|)er direction to the

jiny that, whatever they thought of the plaintitl s conduct,

lie was still entith'd to his remedy if the aeeid^nt might liavo

Im'i n avoided hy the exercise of ordinary care on the part

i.f tile driver. (Jtherwi , "a man might justify the driv-

ing' ever goods left on a public highway, or even over a

K.aii lying asleep there, or the purposely running against a

.iuriage going on the ANTong side of the road'" (»). With this

may be eomimred iiv not iinieh later case of Mai/or of Col-

'hfter V. Brooke ;^.r), where it was laid down (among many

etiier matters) that if a ship runs on a Ix'd of oysters in a

rivei', and could with due care and skill have passcKl cliMr

of them, the faet of the oyster bed being a nuisance to the

navigation does not atford an .xeuso. The facts of Davies

V. Mann suggest many speculative variations, and the deci-

^inii has been much and not always wisely discussed in

Anieiica. thouirli uniforndy followed in tiiis country (?/).

i-i C. H. y. S. 573, 27 L. .J. -i M. .^ W. at p. 'JIS, 49 R. R.
r, I'. 322, IKi R. R. 774. J!t3.

(';, (1842> 10 M. & W. .".46. 12 (.o 7 (i. H. 339. 37(i, 15 L. 1.

I.. J. ?:x. 10, (i2 R. R. tiiW. (^ Ii. 59.

I
. I'iirkc B., 10 .M. \ W. at (;/) Sec Hurv. Law R.v. iii.

){: p. hi< jucipnient in Ar

fl .h. R. I'o. (18.3H)
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liullrrfirld v. Foinsfrr {:) is a good exam;;io ul' ohxioii-

ftiult on liotli Mdcs, wb.'iv |Ih> phiiiit ill's ilaiiiai,'.' w..-

iiuniediuUlydupto hisowiiwuntof care. Tin; difcndaiil lia.l

put up a polo across a p-.'.blio thoroughfare in Dcrhy, 'wln. 1,

h.' hud no right to do. The phiintilV was riilinij tliat \vi,v

at eight o'clock in the evening in August, when dusk \\u>

coming on, but tiu> obstruction was still visible a hundi. ,1

yards oiT: he wis riding violently, camo against the i>ei. .

and fell with his horse. It was hdt to the jury whether tl..

plaintiir, riding with reasonable an<l ordinary care, couhl

have sc<-n and avoided the obstruction; if they thought I,.

could they were to tind for the defendant; and they di.l >n

The judge's dirwtion was aflinm^ on motion for a ii' «

trial. "One person Ixdng in fault will net dispen.se niili

another's using ordinary care for hiins<'lf." Here it (.m

hardly be said that the position of the pole across the ro;i.l

was not a prorimale cause—surely it was a diri-<;t cause

of th<' fall. But it was not the whoh' proximate cau>'

The other and decmve cause which concurred was th.

plaintilfs failure to se<> and avoid the i)ole in his way.

On the whol.^ tlK'U, if the plaintills '" fault, whether et

omission or of commission, has beon the proxinrat.; caiiN

of the injury, he is witliout rem.'dy against one also in

the wrong "'
{a). On the other hand, if the defendant-

fault has been the proximate cause ho is not excuse-!

merely by showing that the plaintilT's fault at some earlii^i

stage creatod the opportunity for the fault which was thai

cause (6). If it is not possible to say whether the plaintitl:

or the defendant's negligence were the dix^isive cause of th(

damage, it may be said that the plaintiff cannot succtec

trw"rr

(.-) U Eust 60, 10 R. R. 133 Forre^'-'i\

(1809). W R<^<^^^'J ''• ^- ^' ^- " ^

(a) Little \. Ilarkett (1866) 116 Co.: Darirs v. Mfn„>, pp. 4t).i

U. S. 366, 371; ButterfieU v. 469, above.
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Inrauso lu. has iai|,..l ,„ ,„,„,,. t|,a l„. ,,,. ,„„„ „,|,,_.,^,
hv tho dofondants nv^lU^nuo {r ) . (),. ,l„. ,.,|„r Imm.I i,

m.pht 1h. mfr^vstt'd that, .sinr. coMfnl.Mto.v n,-li...Mr,. ,.

.i muttor of d..fonoo of which th. h-.nl,.,. of Vroof is n,. ,h.,
'J'f"'"la..t id), tl... d, f,.n.l..nt would in >u<I, „ r,.r hav,. f.il..,|
'"'.ak,. o„t his d.n.,,,.,.. and th. plaintill. hav.,„. pnn.d
t-Mt th.. dor.„<bnf,. n.-lip.,u-.. was a prnxi,„at,. , a,,^. ,f
nat tho whok. proximut.- cause of his daiuaj,.'. w,.uM .till
l..'...t.tl.d to su,r,.c.d. The d..f..„dant n.us, all.g,. and p.ov,-
"'" ""Tt'ly that tl... plaintiir was n.w|i,.,,.,. ,.„, f,,,, „.„
pla.ntifl .ouhl by th. .xoniM- of onlinarv ..a.v has. avmd.d
tl." cons,..,„.,,.-..s of thr'd,.f,.ndaMts m<:h.^r,,, „,;., I, i^
a.,u..stiou. ritlHT way. uh.fh.r .h. plau.lill shall .vrov,,-
hls^^hoh.damaf,'.so^.lolhiM^^ for th- ...„,„„„. lau. ul.th,.,-
r-asonahly or not (/), has nm.!. no provis.,.,. for apport.un-
inir dan>a.r..s in su.h .as.s. A j,,,,,.,^! writer has s, ,.st,.,|

that 'hardly sudici-nt attention has b..,.. paid h.nn. to
th.' distinction h.tw...n ras.s wh.iv ;h,. ,„.gli,..„, a,t. ar-
snuHltninutsiuid thos.. wluuv ih.y arr s>,rrrssir,. I„ jv-ranl
t'.lh.. formnr riass. suc-h as Dubli,,, Mlrlh^r ,i Wr.rfunllf,/
0. V. Shittvr,j{f,j, or the (>a.s<^ of two persons .olli.li,,,. at

a street corner, the rule i.s, that ./ the phhiliif rn„hl h^ ih^
ejrmse of ordinw>/ ran- hare nroide^I the arridml hr rm,-
mt recover.

. . .
Inivgard to the latter ekss of eas.s, s„eh

as DfltvVs V. Mami{h) and Radleii v. /.. a'- A'. IT. I{,,
Co. (/), the rule may be stated thus; tl.at he who la>^f ha.< nit
opportiindy of avoiding the accident. mtwifh^twaU.u, the
ncfjlnjence of the other, {.. .olely re..po,>..i},l,., Vnd the

('•) iVr r.indlev L. J.. 77„.

Il'n.int!. 12 P. 1). 5S, 3<t.

(d) Lorti Watson ( Loid illack-
burn agreeijisr), Jrotcrlhi v. /. rf-

^^ ^V. K, Cn. (IHSfJ) XI Aj,|,. Ca.
at pp. 47—49.

{e) Hrulge r. GiinKi Jiin/tn,,,

P'- Co. (18;}8) 3 M. & W. 248. 49

H. R. .591).

(/) Sc... |M.r l.indl.'v I, .) |)
1'. IX H9.

<o) 3 App. Ca. U.j.5.

;/') 12 M. iv W. .>4(), ti-2 l{ i{

«)98.

(i) 1 App. Ca. 7.54. 40 I.. J.
K.x. 573.
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uToiiml ..f l)uth rul.^ i> thr Sim.'; lluit tl.c Liw Inoks to tli^

pnuinifit' niii.-^'. nr, in ()tli<r wonls. \sill not ini a-Mir.- out

n-s|M.iisil.ilit.v isi hiiUrs ..!• oth.-r fnirti.>ii>, i)iit Iw.lds tli,.t

ptTsoii liahlr \n1iu vvms in Ihr main i\u' iaii>i" of th.j

injury (fc).

AiiotlKT kind of qu.slion aris.'s wlicr.' « p.Tsnn i- iiijiii -1

without any limit of liis own, hut l<y llu' coniliin.Ml rlV.'cts
,

f

then«'gli«''n.f of two persons of whom tli.' .Mir i- m.l yr>\u>u-

siblo foi th<' ollirr. It has hccn siii.|.ose(l tli;.l A .
mnhl a\.,il

hinis<lf,asjiirain.st Z. ^\1^| Ims Ix'.n injnnMl without any want

of .luf <ar • on his own part, of lli«' so-.alhd r.-ntrihutoi

v

„,.<rliir,.n, f a third prrson B. " It is trnr you wen- iii-

jnr.'d by mv n.'-lifivn.r, hiil it wouhl not liavr happened if

B. had not bcon noglignit also, tliorcfore you cannot sim

me. or ac all events not apart froir. B." Rf rent authority

is dwidwUy against allowing sufh a defrnrc. and in nn-

particular class of cases it has hi^n miphatically -h-

aUowed. It must, however, be open to A. to answer t)

Z.: "'You were not injured by my negligence at all, hut

only and wholly by B.'s." It .seems to \yo u question ef

fact i-athcr than of law (as, within the usnal limil.s of a

jury's discretion, the question of " proximate cans.- " is m

all ordinary cases) (/) what rcspectivo degrees of conmxion,

in kind and dogrw>, bitwecn the damage fiullcred by Z. and

the independent negligent conduct of A. and B. will niak.'

it proper to say that Z. was injured bv the negligence of A.

alone, or of B. alone, or of both A. and P.. But if thi^

last conclusion be arriv,-d at, it is now quite clear that Z.

can sue both A. and B. (m).

ik) L (J U V. H7. It iiiav now would seoin on the facU that th-

be 8tot«i tl>at the writer was the plaintiff necllcssly exp<wed hor^el:

late Mr. W . Wills. The (iiitinc- I" .in obvious risk.

tion w.« taken i>. Massachu^tt* '0 Soc 9i U. S. at j. 1 . 1.

in 1869, Murp/n^ v. I>e...e. 101' im) LUtle .. Harkett (im,U\<

Ms*. 45.5: whoro, howcvor. it I, . S. 366; Mith v. Arm.tron.
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III illHlM IIUImI (1(1 IMr.n uf ill.' ( 'olllt nt (
'(

illl 111! Ill V\,ny III III)

ttiiii'li. though mIiIohi acted mi. wa^ of luorc or If-- autlKt-

nty fill' iiiarlv iorty yc-.irs it wus lidd tlmt if A. i> traxt Ump
III a vihielc, wlivtlitT .-.iixiap' or sliip, wlii. h lulon.;- to i{.

and i> under tlie e(int-iil of li > w'n-.iiil>, md A. i- .njiin^l

;ii 11 I ()lli^it)ll w illl aiiollii r silmle 1). Idiiyii - l(» Z , iiiid under

th.' etiiitrol of Z.V .MT\ant^, wlmli eolli-mii is imummI |iaitlv

h\ llie iieirlitreiief of H.'s servajits utid |Kirll\ li\ tliai id' Z. >

-. ivant>, A. (-anunt ircdv.r ugaiii-t /. Tie- |)as?,(iiirer. .f.

\\.i> >.tid. must lie e(iii>idered a> lia\ iuir '" >iiini- >riiM' ideiiti-

hrd liinis.lt'' witli til.' mIihI,- in wjiidi h, ha> .JinMii lo

truvil, M) tliat for tlie piirjioM' of e„iii|)laiiiiiifr nf am (uu-

>i'lir > neylii^'eiiee lie is jiol in auy l)'tier jiiiMtiou tiiau tlio

[H i-oii will) lias the actual tDntrol .n . It i- \. rv ditiieuli to

M. wliiit this sii|,|„,..iil ' id. iitilii alidii r.ally iiir.mt. >\'illi

M,Mid to any actual facts or intention- of partie-, it, is

plainly a tiginent. Xo passeuoy.r carried for hire intends

ir expects to Ik' answerable for the iie^rliL't'iiee of the driver,

guard, eondnetor, master, or whoever the person in rhartro

iiiitv be. He naturally intends and justly expects, on tho

fdiitrary, to hold ivery such jx-rson and his superiors aii>wer-

iihl. to himself. Why that ii<rhl should <'xelude a concurrent

nirht asrainst otluT persons who have aNo been iietrliircnt in

the same transaction was never explained. The eminent

jiultres (o) who invent<>d " identilication " seem to have a.s-

siiiiied, rather than conehHb'd, that the plaintilf was bound
to show, even in a cas*' where no negligeneo of his own
Ma- uUoged, that the defendant's negligence was not only

ueaiiM" of the damage sustainwl, but the whole of the cause.

But this is not so. The strict ami lysis of tho proximate or

ilaSK) 1.3 .Vpp. ('a. 1, (iverruliner Jl, iin,), -iw 12 P. I), at p|>. t>4

—

tw,

Thorf.n,,,,,' V. Ihtmn (1849) S ('. H. l.H App. (':v at pp <>, 7, 17

U.i. 18 L. 3. C. r. .3.3t!. o; Coltman, .\[aule, frewwell,
w„i) Scu la«r iiotp. .Mil! K. V. William- -IJ.

>) Jiulgnient- ill Thorutjoml v.
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imm<"diate eaiise of tho event, the inquiry who could luM;

have prevented the mischief by the exercis*; of due ran',

is relevant only where tho defendant says that the plaintiff

suffered by his own negligence. Where negligent acts of

two or more independent persons have between them cau^.-d

damage to a third, tho sufferer is not driven to apply any

such analysis to find out whom ho can sue. He is entitled—

of course within the limils sot by the gcnernl rules as t,.

reinotenoss of damage—to sue all or any of the negligent

persons. It is no concern of his whether there is any duty

of contribution or indemnity as between those persons,

though in any case ho cannot recover in the whole more

than his whole damage.

The phrase " contributory negligmee of a third person,

which has sometimes been used, must therefore be rejected

as misleading. Peter, being su^xi by Andrew for eausin-

him harm by negligence, may prove if he can that not Ins

negligence, but wholly and only .Tohn's, harmed Andrew.

It "is useless for him to show that Johirs n(^gligenee was

"eontribu'ory " to the harm, rxccpl so far as evidence wlii.h

proved this, though failing to prove more, might practically

tend to reduce the damages.

It is impossible to lay down rules for determining whetli.T

harm has been caust^d by A.'s and B.'s negligence "togetlier.

or by A.'s or B.'s alone. The qu<>stion is essentially one of

fact. There is no reason, however, why joint negligence

should not be successive as well as simultaneous, and their.

is some authority to show that it ma>- be (j>). A wrongful

or negligent voluntary act of Peter may create a state of

(p) Sop Engelhatt v. Farrotit

4- Co. |18i)( 1 I (i. 1!. 2tO,«)<; L. ^
Q. B. Vll. ('. v.. v"/,/'/, p. U.

and tho ili^fti^Hioii in the difl'i'vinir

opinions (thoujirli tlie t'ourt was

unanimous in tlie decision, wliicli

turneil on tlie Workmcn'.s Cuiiilica-

sjition Act) of Vannlian Williams

and Kennody I^. 'U- in <'"''!' <f

Snii V. France Fcnwick & ''o.

\m\\ 1 K. IJ. in. 122, 133, 8U

L. J. R, U, 341.
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things giving an opportunity for anothtT wrongful or ncgii-

gtiit act of John, as well as for pure acciJonts. If harm is

tiicu caused by John's act, which act is of a kind that IVtrr

might have reasonably foreseen, Peter and .luhn may both

b«' liable; and this whether Johns act be \vilful or not,

for many kinds of negligent and wilfully wrongful acts

are unhappily common, and a prudent man cannot shut his

oyi's to the probability that somebody will commit them if

temptation is put in the way (q). One is not <>ntitl(Ml to

maki' obvious occasions for iicgligenc"'. A. Laves the ilaj)

of a cellar in an insecure position on a highway where all

nuimier of persons, adult and infant, wise and foolish, are

accustomed to pass. B. in carelessly passing, or playiiit,'

with the flap, brings it down on himself, or on C. In

tiie former case B. has sulTertnl from his own negligence and

cannot suo A. (r). In the latter B. is liable to ('.: but it

may well be that a prudent man in A.s phue would havo

foreswn and guarded against the risk of a thing so left

expostnl in a public jdacc being meildlinl with iiy some

careless person, and if a jury is of that oj)inioM .\. may

also bo liable to C. (.«). Where A. placed a <langi'rou8

obstruction in a road, and it was removed iiv some uiiex-

{<!) Wrongful acts of strangers,

such as throwing stonos at trains,

nuiy, if they aro in fact common,
bo reckoned as acoidcnts arisinj?

ou; of employment umlur tlic

Wi)! kinen'.s Componsation Act

:

cuiii'! V. L. ^ s. n\ n. Co.

[Um]2 K. B 134. 74 L..I. K. I!.

5<i9, C. \.

C) Ai-suming tliat he i? capable

of iliscretion. Sec Ltpi.-h v.

UnHi,, (1841) 1 Q. B. 29, 10 L. J.

Q. 1!. 73, 55 R. E. 191; Conke v.

Mf!:,ui,l G. H". A'. [1909 1 A. ( .

e.'!t, 7S h. J. p. C. 7tJ.

(.v) lluijhes V. Marftc C18(i:J) 2

11. & C. 74 L 33 L. 3. Ex. 177.

I.'i3 R. R. 774; and «>e CInrk v.

ri„n,ihers C1878) 3 Q. B. D. at

pp. 330 33l>, p. 17. ;ib(>\(': J)i.n>ii

V. lliill. 5 M. & S. 193, 17 R. R.

30H, pp. 50l>, .')07, below, ami dU-

tinguish Mcltotniit \. (i. 11'. R.

<>'. |1903J -1 K. H. 331. 72 L. .7.

K. B. 652. where the V. .V. held

that thero was no evidenci- oJ

negligence in the Hi-st instpneo,

folhl. Jtuoff V. r.">,'i >v Co. llOli;]

i K, B. 14s. s5 L. J. K. B. :(ti4.
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plained act of an unknown third person to another part of

the same road, where Z., a person lawfully using the road,

camo against it in the dark and was injure.!, A. was h.l.l

liable to Z., though there was nothing to show whoth.r

the third person's act was or was not lawful or done for a

lawful purpose (0- Again a man wlioso business it is to

give directions may give them without due care, and tlie.v

may be executed without due «ire or discretion: and hone

difficult questions of fact may arise (m).

Another special ck^s of cases requires consideration.

If A. is a child of tender years (or other person incai)al)k

of taking ordinary care of himself), but in the custo<ly of

^I.. an adult, and one or both of them suffer harm und.r

circumstances tending to prove negligence" on the part of

Z., and also contributory negligence on the part c. M. (jj,

Z. wiU not be liable to A. if M.'s negligence alone was the

proximate cause of the mischief. Therefore if M. couK!.^

by such reasonable diligence as is commonly expect(-d of

persons having the care of young children, have avoided

the consequences of Z.'s negligence, A. is not entitled to

sueZ.: and this not bexmuse M.'s negligence is imputed

bv a fiction of law to A., who by the iiypotliesis is

incapable of either diligence or negligemw, but because th.>

needful foundntion of liability is wanting, namely, that Z.'s

nec^ligcnce, and not something else for which Z. is
,

ot

answerable, and which Z. had no reason to anticipate,

should be the proximate cause.

Now take the case of a child not old enough to use ordinaw

(t) Clark V. Chambers, last not^.

(«) Cory ff Sn:i's rnsr. noto (p)

al>ovo.

i! iraitr V. -V. f. 1' f'"-

(1859) Ex. Cli. E. B. & E. 719,

728, 27 L. J. Q. B. 417, 28 L. J.

Q. B. 258, 113 U. R. 850, ts.ii.

This oiiho is expressly left un-

touclied by Milh v. Armi>lronri, 13

A}.!> To. I ("see at pp. 10, 191,

,-)7 L. .1. V. C5.
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care for its own safety, which by tlio carek'ssuess of the

[jcrson in charge of it is allowed to go alone in a place where

it is exposed to danger. If the child conies to Ivurin. does the

uutecedent negligence of the custodian make any tlillVrencM'

to tlu' legal result? On [)rinci|)li' surely not, uidess a case

can be conceiv<M.l in which that negligence is tiie proximate

cause. The defendant s duty can be measured by his notice

' special risk and his means of avoiding it; there is no

reason for making it vary witli the (lilig<'nce or negligence*

of a third person in giving occasion for tlic risk to «,'xist.

If the defendant is so negligent that an adult in the phiintilfs

position could not have savcxl himself by reasonable care,

he is liable. If ho is aware of the plaintiff's helplessness,

and fails to use such special precaution as is reasonably

jiossible, then also, we submit, he is liable. If he did not

know, and could not with ordinary diligence have known,

the plaintiff to be incapable of taking care of himself [if],

iind has used such diligence as would be sullicicnt towards

an adult; or if, being aware of ''>o danger, he did uso

such additional caution as he reasonably could: or if the

facts were such that no additional caution was reasonably

called for in the circumstances {z), or was practicable, jnd

there is no evidence of negligence according to the ordinary

stundard {a), then the defendant is not liable.

No English dcx>ision has been met with that goes the

leiiirth of depriving a child of redress on the ground that

:i tliird person negligently allowinl it lo go alone (?>. In

! '/) This might liiii>|)en in

Muiou-i ways, by reason of dark-

ne-« or otherwise.

z> Latham v. 7^ Johnson I'i'il

y,-),hp,r [1913] 1 K. n. 398. 82

L. J. K. B. 258, C. A.

in) Singleton v. E. C. K. Pn.

(is.^y) 7 C. B. N. S ,7, 121

K. R 49(i, is a case oi this icind.

as it was (ircido:! not on the fiction

of inipiitinij- a third [lerson's iioirli-

iroiici' to a cliiUI, liut on thi" irruiind

i wlicthor riplitly talicn or nut) that

thpic was 11(1 ("vidi'iK'O of iio;.;1iu;cnie

at all.

I li\ M<ni(jini V. AHertni) flHiWi)

I,. K. 1 Hx. 2:59, ;i.j L. J. Kx.

101, comes Moa r it. But that ca-ic

m'^w^^^^^^'^w^:^'^^m^'^mf
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Ar.K.nca there hnvo k-en -such decisions in Massachu-

setts (c), New York, an.l elsewhere: but the better opnuoa

is to the eontrary {d). Ou the other hand, th. du d mu.t

have some sort of ri-M.t to bo there, ns we shaU scm>

in another place (e).

In one peculiar ^so (/), the now exploded doetrine of

" identifieation
"

(,g) was brought in, gratuitously as >1

would seem. The plaintiff w^s a platelayer working on a

raihvuy; the railway company was by statute bound to

„,aintaiu a fence to prevent animals (ft) from strayu.g

off the adjoining land; the defendant was an adjacnt

owner who kept pigs. The fence was insufficient to keep out

pigs (0. dome pigs of the defendant's found their way on

to the line, it did not app^r how, and upset a trolly work.^

bv hand on which the plaintiff and others were riding bac

f;om their work. The plaintiff's cuso appears to be ba

on one or both of two grounds; there was no proof of actual

negligence on the defendant's part, and even if his common-

law duty to fence was not altogether superseded, as regard

that boundary, by the Act easting the duty on the rail

went partly on the ground of the

damage being too remote, and since

Clark V. Chambers (1878) 3 Q. B-

D. 3-27, 47 L. J. Q- B. 427, ^upra,

p. 47, it is of doubtful authorify.

For our own part we think it is

not law. Cp. the late Mr. Camp-

bell's note to Bixon v. Bell, 17

R. R. 308.

(c) Holmea, The Common Law,

128

(rf) Burdick on Torto, 443, and

see .lor. Smith, 2 Sol. Ca. on

Torts, 212; Wigmore, 2 Sel. (a.

on Torts, 107. Cp. CooU v.

V O. W. R- f>f Ireland [l'J(n»]

A. C. 220, 78 L. J- !'• <- "*''

though not expressly dealing with

thb point.

(r) Pp. 52H, 529. below.

r/,ild V. Jlearn (1874) L. 1

UJ.x .;, 43 L. J. Ex. 100.

(f/) i'. 473, above.

(h) "Cattle," held by the f ou

to include pigs.

(,) That is, pigs of avera

vigour and obslinacy; soo p

linimwell B., whase judgnu

(L. R. 9 Ex. pp. 181, 18:)

almost a caricature of the gene

idea of thb "reasonable niai

It was alleged, but not fouii.l

a fact, that the defendant had p

Miiusly boon warned by s"!"'^ '

of his pigs being on the line.
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way company, he was entitled to iissuinn tliat flie company

WDuld perform their duty; and also the damai,"' was too

roinote (fc). But the ground a- .ually taken was "that the

servant can be in no b?*^«^or position than tho master when

ho is using the mast 's property for the master's purposes,"

or "the plaintiff is identifiofl with the land which he was

iL^ing for his o%vn convenience." Tliis ground would now

clra. ^ be untenable.

The common law rule of contributory negligence is un-

known to the maritime law administered in courts of Admi-

ralty jurisdiction. Under a rough working rule commonly

called judicium rusticum, and apparently derived from early

mwlieval codes or customs, with nono of which, however,

it coincides in its modern application (/), the loss was equally

divided in cases of collision where both ships are found to

have bc<>n in fault. The more ancient rule applied only

where there was no fault in cither ship; as adopted in

England, it seems more than doubtful whctluT tiie rule made

any distinction, until quite lato in the eighteenth century,

bctwwn cases of negligence and of pure accident (m). How-

ever that nray bo, it dates from a time wlicn any more rolined

^sorking out of principles was impossible (w). As a rule

I
ik) Note by the late Mr. Justice

t'avL' ill Addi?on on Torts, 5th ed.

-I .

'I) Marsden on Collisions at Sea,

cli. «i ((ith ed. 117 siiq-), and seo

.in article by the same writer in

L. (i. K. ii. 357. No such rule

ext<?nils to the case of an innocent

ship <lanuii;o<l in a collision for

which two others arc to blamo;

eitlicr of those two may l>o sued for

the whole damage: Devonshire S.S.

V. I!„foe T.eMi,- [1912] A. C. C34,

81 L. J. P. 94.

(m) Op. cit. 139.

(n) Writers on maritime

state the rule of the common

to be that when both ships are in

fault neither can recover any-

thinsf. Thi-t may have been prac-

tically so in the earlier part of

the ninet^ccnth contury, but it is

neither a complete nor a correct

version of the law laid down in

Ti({! V. Wanmm (18.58) 5 C. 15.

N. S. 573, 27 L. J. C. P. 322,

110 R. ft. 774. As lone; ago as

1838 it wa.5 distinctly pointed out

that "there may have been negli-

gence in l)oth parties, and yet the

plaintiff may be entitled to re-

cover:" Parke 13. in Bridf/v v.

law Grand Junction It. Co., 3 M. & W.
law 244, 248, 49 R. R. 590, 593.
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of tliiiiiil.. ulnMi frankly ivikuhk I'd lli<' pntcini- of I.rins

unylliiiii? niuiv. it was loiifr fomid toll lublc by tlif inaiont\

of tliosc wliom it conciTiKMl o), altliousli. as Mr. MarMln,

ivsrarchcs liavc shown, for about a century it lias Imvh

applied for a wholly dilVcnnt piirpos.^ from that for wIihI;

it was introduced in the older tnnritinn' law, and in .;

wholly diHrr.'nt .las^i of (•as<^s. liy the Judiratun' An

187;i (/>), the jiidicimn ni^tirifm was cxprossly proservcd n

the Admiralty Division. The 'Muntime Conventions At'

lltll, has now substituted a new rule of apportionment q

5'!

=6

c:r>

k^^?:

>»?y<'

ly.—Axjilkir^ Utiles and Presumptions.

There are certain conditions under which the noriiw

standard of a reasonable man's prudence is peculiar!

ditheult to apply, by reason of one party's choice' <

alternatives, or opportunities of judgment, b.nng allect.-

by tlie conduct of the other. Such difficulties oc«ur mostl

in questions of contributory negligence. In th.^ lirst plao

a man who by another's want of care linds himself in

position of imminent danger cannot be held guilty of negl

gence merely because in that emergency he docs not a

in the best way to avoid the danger. That which appea

the best way to a court examining the matter afterwan

at leisure and with full knowledge s not necessarily obvioi

even to a prudent and skilful man on a sudden alarm. St

less can the party whose fault brought on the risk

heard to complain of the other's error of judgment. T!

rule has been chiefly applied in maritime cases, where

(o) See. however, Mr. Leslie

F. Scott'.s article on this subject,

in L. Q. R. xiii. 17.

(p) S. 25, sub-s. 9. See -Mars-

den, p. 122, 6th ed., and soe

t'lutlier as to the Adniiriilty rule.

r/ie Driimhiiri;/ [19U ]
A. (.

HO L. J. P. 9.

( ,, 1 Iliit tlio rule of ofjual di

sion will remain whore it is i

possible to estiiblish differ

degrrees of fault.
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•.liiji jilawd in peril hy atiothcrs imiJropf r iiaviu'iition lias at

tb" la.-t iniiniriit tukcii a wioii<^ coiiisi' (r): but tin le is aiitho-

riiy for it clscwlurr. A pirson who tiiids tlii' fjati's of a

l.Ai 1 railway crossing opon, and is tliirrl)y nii>lid into tliink-

iiii: till' line sato for oros-ing, is not bound to niinuto

firciimspcction, and if lie is run over ijy a tniin tlu' company

ni:iy br liubic to liiin althoufrli " ho did not um' his fm ult.ics

so ckarly as he might have done undei- otln'r ( irrutn-

rtaiic'i' "' (s). "One should not be held too >lrielly fur ;i

lia>tv attempt to avert a suddenly inipendiuL;- daiiui r. even

tli(i:ii;h his efl'ort is ill-judyred "
(f'j.

One might generalize the rule in some sueli loriii as tliis:

not only a man cannot with impunity harm others by ids

negligence, but his nogligenre cannot put tbi'ui in a worse

position with regard to the estimation of default. You shall

not drive a man into a situation where ' ere ii loss or risk

ivery way, and then say that he suHered by iii- own impru-

dence. Neither shall you complain that lie did not foresee

and provide against your negligence. We are entitled to

fount on the ordinary pnidentv of our fellow-men until we

havi speciiie warning to the contrary. The di'iver of a car-

riaire assumes that other vehicles will observe the nde of

the road, the muster of a vessel that oth t --hips will obey

tlie statutory and other rules of na\igation, and the like.

And generally no man is bound (either for the establishment

of his own claims, or to avoid claims of third persons against

him) to use special precaution against merely possible want

'r) The Bijwell C'a.t/e (1879) 4 (s) .\ . E. 11. Co. v. U'nniesa

I'. IJiv, 219; The Tasmania (1890) (1874) L. R. 7 H. L. at p. 16; cp.

15 App. Ca. 223, 22G, per lx)rd Slattenj's ra. (1878) 3 App. Ca.

Ileiv-cliell; and soe other e.xainplos at p. 1193.

collated in Marsden on Collisions ( t) hririgs v. Union Slrert Ry.

at Sea, pp. 4, 5, 6th ed. (1888) US Mass. 72, 7<;.

P.—T. 31
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of en .• or >kiU on Ww i-art of otli.T persons who nro not In

s..niinls or inultr lii> -..uthoriiy or rontro' yii).

It is not. as u inatt-r of law. n.-liu'.'nl in a passrn,^

on a railway to ,.nt his Land on th- door or tl.o win.h.v

ml thou-li it nii-ht occur to a viry prudent man to it

first ^vlu.thcr it was properly fa^tmed; for it is the con

panv-s l.usinos to have the .loor properlv fastened u'

On 'the other hand if sonK^thin- iroes wron- which do

not cau>e any pressing danger or inconvenience, and tl

passcn-er comos to harm in cndcavourins: to set it ng

himself, he cannot hold the company liable (//).

We h;iv.> u s(.n.<-what different case when a pcrso

having an apparent dih^nima of evils or risks put bofc

him by another's default, makes an active choice betw.

them. The principle applied is not dissimilar; it is i

necessarily and of it-df contributory negligence to

something which, apart from the state of thin-s due to t

defendants n<'gligence. would be imprudent.

The earliest case where this point is distinctly rai<

and treated by a full Court is rhiford.^ v. Drthirk

(II) Seo Pniiirl v. yictiop. B.

Co. (ISTl-i 1.. R. •> H- L- -»5. ^0

L. .1. C. I'. l'2l.

,.,^ (!er V. Ml hop. If. C".

(1873) Ex. ni. L. K. S Q. li. 1«1.

42 L. J. Q- H- 1"5- '!'''<?'<' ^'»*

some ditferoncc of opinion how far

the question of contrilmtory noirli-

genc'O in f:i<t was tit to he put to

the jury. That the fact of a door

in a train in motion bcimr left open

is evidence of negligence. s(>e Too/

V. Son/, lhiii>h Rii. [1908] A. ('.

.3.52. 77 L. J. P. C. 119.

•,/) This is the princijilc applietl

in Mams s. L. ^ Y . /?. To. (1860)

L. R. 4 C. P. 739, 38 : J. C. P.

277, though ("it seems) not riu'l

in the i)artieular ca-»e; see in

V. .Mrln.,>. R. Cr '
'^

-^ U-

at pp. Ifil, 173, ! •>.

..-1 12 <i. H. 439, 75 H. K-

;1818). The rule wa laid di wi

I»rd Ellenl)orough at lisi piiu

early a^* 181<>; Joiii-h \ /'"'/

St.'irk. 49:). 18 K. II. 812. c

by Montiiirne Smith J., L. 1

C. P. at p. 713. The plaintiff

an out--ade passenger on a w

and jumped oS to avoid >

!<«>med an imminent upset;

coacii was, liuwever, not up>vt,

was left to the jury whether h;

defendant', fault ho " wa< pi

- 'ssijmfsm^m^Whm^
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Til.' pluiptilT \Vii> u lali-owiH r. The dcf. ntliiiit>, lor liir

jiiirposo of tiiiikiiii.' n tlraiii. Iiad G|icncil a frcnili aldiii.' tlii>

jiiissuKi' wliicli allonlrd tlic only ouflrt I'loin tlir siaiilrs o.cii-

j]ifil by the plaint ill' to tlu' siriM't. The opcniii}: was not

fi iKcJ, and the mirth and piavi'l cxiavatcd from tlip tronoli

won' thrown up in a bunk on that sido of if wliciv the froci

space was wider, thus increasing the obstruction. In this

state of thin<.'s tlic plaint ilY aft«'niiit(d to cjct two of his

]iors<'s out of the mews. One h" succeeded in ieadin? nut

OMT the gravel, by the advice of one of the (b'fciidants thou

|iriscnt. With the other he failed, the rubbish <.'-iviii<,' wav
ami letting the horse down into the trench. Xeitlii r di-fen-

iliiiit was present at the time («;. The jury were ilinctcd

"that it could not be the plaintiff's (hity ii. refrain

iilt()g(tiier from coming out of the mews mrrcly Ix'caiise

the defendants had mad • the passage in some dcirrc' dan-

gerous: that the defendants were not entitled lo ki;'p tlie

(I'lupiers of the mows in a state of "nege till the passage

was declarwl safe, first creating a nuisance and then excus-

ing themselves by giving notice that there was some danger:

though if the plaintill had persisted in running U|>on a great

and obvious danger, his action could not be maintained.

"

T!iis direction was approved. Whether tlie plaintiff had

>iillered by the defendants' negligence, or by his own rash

art ion, was a matter of fact and of degree properly left to

the jury: " the whole question was whether the danger was

.M) obvious that the plaintiff could not with common prudence

make the attempt." The diKiision was adversely criticised

by Lord Bramwell, but principle is for it and no accepted

authority against it.

m Mich a situation as to render i'(' K\u1enco was g;ivcn l)y tlio

wliat ho did a prudent precaution do.' i ar- = but apparently not
i'l iiiL- purpose of self-pretterva- Ihsi. ved i.y the jury, that their

tion. n.en '"p. y^ly warned the pluiiititt'

^he course he took.

31 {2
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One or two of tin- ruilwiiy caw^M groupiil for |)ructi(Hii

purposes under tho cutch-word " invitution to aliglit " havu

been dt>cid.«l, iu part at Ifast, on the prim iplc lliat, wli(iv>

a puHsen^'cr iti under n aiouable appreliension that if he docs

not alight at tho plaei where ho is (thougli an unsafe or

unfit one) ho will not have time to uli^'ht al all, h(> may 1m»

justifitKl in taking the risk of alighting as lw.>i ho . ,ui

at that Y>\uio.{h); notwithstanding that he might, hy d'

-

dining that risk and hating himself hi <arried on to tli-

next station, have entitled himself to reiover damages for

the loss of time and resulting expense (r).

There has boen a line of eases of this class in tlie Stub

of New York, where a view is taken less fa\oural)le to tli'

plaintiff than the rule of Clmjards v. DethUk. If a traii

fails to stop, and only slaekens sp.^d, at a station wlim

it is timed to stop, and a passenger alights from it wliii

in motion at the invitation of tho company's servants (rf)

the matter is for the jury; so if a train does not sto^

a reasonable time for p..ssongers to alight, and starts wliil

ono is alighting (r). Otlu-rwiso it is held that the passeng^'

alights at his own risk. If he wants to liold the compan;

liable he must go on to the next station and suo for tli

resulting damage (/).

On tho other hand, where th(! defendant's negligenc

has put the plaintiff in a situation of imminent peril, tli

plaintiff may hold the defendant liable for the naturt

consequences of action taken on the first alarm, thoug

(6) RohHon V. -V: E. 11. Co.

(1875-6) L. E. 10 Q. B. 271, 274,

44 L. J. Q. B. 112 (in C. A. 2

Q. IJ. IJiv. 85, 46 L. J. fj. 15.

.W); JioRB V. .V. R. R. Co. nR7r.)

2 Ex. l>iv. 218, 46 L. J. Ex. 374.

(c) Contra Eramwel". T.,. J. in

Lax V. Corporation of Darliti'jton

(1879) 5 Ex. D. at p. 35; but tl

la.st mentioned cases had not lui

ciR'.l.

ill) Filer V. A'. Y. Cer.lral R.

Co. (1872) 49 N. y. 47.

(e) 63 N. Y. at p. 559.

(/) JIurroWi V. £rif R. C

(1876)63 N. Y. 556.
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viiili iietion may turn nut to liavr hfrn uiin'f(><nr\ 7).

If i^ alrso IhM tlifit till- luiiiiitii,' of <\.ri nii <>1.\ jou.s aiul

KPiit ri^k in onlrr to save Innnati iij'c iii:i\ l)c iiisfili..(|, aw

iij-iiiust tho^^ hv wliost" default tliat lit'" is piit in |riil ,/().

Ami tins srcnis ju>t, for a (oritf,irv dwtriiu' woulil lia\"

tln' itlVct of inakinj,' it safer foe tin- wronu-dcjcr to cr.'afo

a LMi-at risk tlian a Muall our. Or wr mav [lUt it llius:

liiiit tlic law dors nni (liiuk so uk aidy of mankind a.s to

liiild If oflicrwis,. than a natural ami prob.ibio (()n.sr(|iirnci'

-f ;i lii'l|.lrs, [Mrsoii bcini: |iui in danj.<r that sonic ahh-
iiiiiliiil |Mi>on should expose hinisidf to t'"' s;nne dnui^er

til I licet a rescue.

American jurisprudcn(v is oxcciyjingly rich in illustrations

if the questions dis<'Uss<Ml in ihis cl)a|)fcr, and American
(iis<s are constantly, and sometimes very freely, cited and
^1 II judicially r<'sie\vi'<l (j) in our courts. If nray tliereforo

lie useful to call attention to the peculiar turn yivcn by

liirislation in many of the States to the treatment of points

of "mixed law and fait." I refer to those St^atcs wlicro

till' judge is forbidden by statute (in some cases by tho

oniistitution of tlu' State) to charg<' tho jury as to matter of

fait. Under such n rule the summiuir-up becomes a wit-o-

gerical onumci-atiou of all the spoeitic inferences of fact

which it is open to the jury to find, and which in tli<' opinion

of the Court would ha\c diHerent leo^al consc(jucncos, together

</) Coulter V. i'j-;/, ,.«» Co.

(1S74) .Wi X. Y. ,)8."); Tivomle;r

V. Central Park R. R. Co. (1.S7S)

6!) \. Y. 158. Cj). .;./('«« V. fioyre

I'*!*!) 1 Stark. t93, 18 It. U. 812.

II) Krlert v. Lona h'aiirJ R. It.

!'' (ISTl) 43 N Y. 502, 3 Am.
'"'i'- I'lX (tiuliull by lei)l".stMlijiti vf

Ijfiiiir ii''y!i)ji'iirlytrain wliirli

driven).

0) A'.y. [yoril Eslier';^ jiulLcincnt

ill The /:•,,.,„•. 12 1'. Div. at

|i|). 77-82. Cp. per lx)r<l II-' ><-lioll

id .'/lYA- V. .lriiiKl,nni!. llj App.
Ca. at p. 10. There are dicta

iiijaiii.>t citinj; Aiiiericaii ca.-iiw, but
of a mar. killed in gettiii|,' a elilM tliov liave never boon coiisi.'^tently

oft tlie railway track in front of a ncteJ on.

!953 T'tS"^ iWY^z^^^at^
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with a Ptatemt'ut of tho«> legal LOiiNcquonws as Ifiuliii

vordict for the plaint ill or l\u- (Lfcndiint. And it is tlit

of I'ounsi'l to fnuuo rluboiaU- stati im nts of tlu' propo)

of law for \\\m\\ tiw v contLiid tis liniituig tlw udniissibl

ingsof fuc-t, or us u])pliial)lc to tlw facts wliith nmy \y

and to ti'ndfi- thorn to the C'uiirt as thi' proper in

tions to be iriv.'U to the jiirv. Hcnei' then- is an a

f)f minute diseussion beyond what we are aeeiiston

m this eoantry. and it is a matter of ffreat inipoi

when an appeal is contemplated, to iret as little as \>

left at large as matter of fact . Tliu> attempts are frecj

made to persuade a Court to lay down as matter (

tliat particular acts are or are not contributory negligen

Probably the doctrine held in sevia-.il States tiiat tiie p

has to prove, as a sort of pr- liminary issm-. that he

the ex<rcise of dui' care, lias its origin in tliis pi

It is no: for Kngli-h lawyers to s'ay whethi'r a rigid

tory detinition of the provinces of judge and jury i

not convenient in America. But English practitione

suiting tlu' American reports mu>t bmr its prcvak

mind or they may Hnd many things hardly intelligib

IM'rhaps ev«'n suppose tlie substantive dilTerenees \

English and American opinion upon points of pure

be gieati'r than they really are.

(/ for a strong oxampio soc l. S. j.54, d»)4, • coun.^pl

Kdiie V. .V. Central R. Co. (18S8) .ierfiidant asked tlie Court

128 I'. S. 91. 1" /r«.v/,,,'7'o", ivr. twenty separate prayers

A'. l{. Co. V. Mclhi'le (188'Ji 13.") ^truetioiw to tlie jury.'"
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CHAPTKH XII.

DUTIKS «>K INSIJKIXG HAFKTY.

In giiicnii, tli(i»«' wlio in prison jo ;il<i)iit lUi iindi rtakiiig

t ..'11110(1 with risk to lli<ii' nfitrhln 'ii>. or v,.i it in motion

by tlir hand of u s<'rvant. .in' aiiswi rahli' I'or tlir conilurt of

th.it nmlcrtaking with ililigmcN' iiro|iorlionc(l to tin' a|>|'arrnt

n»k. To this ruli' th.' [lolicv of th«' law niak - i\i iptiniis

iiu lioth sides. As wi' lia\. -'•n in tli" chapter of Ci'intal

K\'ciitions, nii'n ap' fr H'k tinir own aihantaifr in

the ordinary piu-'-nit of husin - or !!>*> of jiropi rt\ . ihouuh

I jirolrablc or ('v«'n intcndi-il ri'sult may K.' to diminish tin'

protit or convcnifiux- of others. We now ha\e to consider

thr eases where a sfriet r ility has been imposeil. As a

iiiiitti'r of history, surh eases eannof easilv h.' ri'ferrid to

unv detuiite principle. But the urounl on whirli a ! h of

striit ohlivjation 1ms Ix'en maintained and eonsolidat-d i>y

iiKHJirii authorities is the ni.iirnittide of ilie dansrer. eoupled

will tlw dilhenlty of proving negligenee as the speeiti' c^iuso

in tile event of dansrer having ripened into actual harm.

I'll' law might have ixxni content witii applying the -eneral

li'idard of reasonable care, in the sense that a reasonable

man dealing with a dangerous thing—fire, ilood-watcr. poison,

deadly weapons, weights projecting or sus[«endcd over a

tluiri ughfare, or what.-;oever else it be—will exercise a keener

foresia-ht and use more anxious precaution than if ir wero

ill! ul jcct unlikely to raus«.' harm, such a.- ii iViggor. or a

loaf of bri-dd. A prudent man dues not handle a loaded gun

or a sharp sword in the same fashion i.s a stick or a shovel.
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ButthfcoiiiM' iuloiitrd in Knjjlaml has biHMi to pivdiide (,na-

tions of iK'tuil by laying down positive duties. The l;in

takes notice that certain tilings are a source of extraordin;ny

risk, and a man who exposi's liis neighbour to such ri-k i-

hehl answerabh' to his neighbour as an insurer against . mi-

sequent mischief.

The extent of tlie duty thus imposed, and of the allowul,!-

excuses, are \-Bricd according to the nature of the risk. All

these cases have the feature of insurance in common; that

is, responsibility goes U'youd that general duty of rcasoii-

afc'o rare in the conduct of one's affairs which is broken only

by some culpable act or default of a man's servants in tiie

course of their employment. Otherwise the rules, as the

authorities of the Common Law stand, arc not uniform.

They are derived iiom dilferent sources, and, as miglit W-

expected from their ancestry, 1 vo not yet produced fuUv

harmonious results! On tiie one hand an extremely strut

rule has bei-n developed from the archaic law of trespa>3

for such risks as arise from the artilicial colleclion of (hiu-

gerous matter on a man's land, or dealing with cntain

specially dangerous movable things. On the otlier hand

the Courts began, about the same time, to work out on L -;

unbending lines the duty of occupiers (in a wide sense,

as we shall see) towards persons coming on or ap[)roaehii!i;

the buildings or other structures under their control; and

here there is a well established rule, but a certain tonden.v

to make minute and needless distinctions may be observ.x

in Lwent dicta and in private witings. This, in my humbl.

opinion, is to be deprecated.

From early times, indeed from a time when there was m

middle way between absolute liability and no liahilii\ a

all. there have been rules as to trespass by cattle and d;Uiia-

resulting from escape of dangerous animals and the spiva.

of fire. The generalization was effected as lato as KStiS ii
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Jii/hnds V. Flctchrr (a), where the judgment of the Exche-

(|U(r Chamber delivered by Blackburn J. was adopted in

terms by the House of Lords. It seems proper to set out hero

the more important passages of that judgment (6):—

" It appears from the statement in the case, that the

plaintiii was damaged by his property being llooded by

water, ivhich, without any fault on his part, broke out of a

reservoir, construeted on the defendants' land by the defen-

dants' orders, and maintained by the defendants.

" It appears from the statement in the ease, that the coal

under the defendants' land had at some remote period been

worked out; but this was unknown at the time when tho

deiVndants g^y*^ dir(M'tions to erect the reservoir, and the

v.ator in the reservoir would not have escaped from the de-

fendants' land, and no mischief would have bren done to

the plaintiff, but for this latent defect in the defendants'

sub>oil. And it furtiicr appears that the defendants selected

competent enginix^rs and contractors to make their reservoir,

and themselves personally continued in total ignorance of

what we have called tho latent defect in the subsoil; but

that these persons employed by them, in the course of tho

work became aware of the existence of the ancient shaft.s

liUcd up with soil, though they did not know or suspect

that they were shafts communicating with old workings.

'
It is found that the defendants personally were free

from all blame, but that in fact proper care and skill was

not usi'd by the persons employed by them, to |)rovide for

the sulHciency of the reservoir with reference to these shafts.

The consequence was that tho reservoir when fiUal with water

(fl) L. R. 3 II. L. 330, 37 L. J.

Kx. lol.

(i>) L. R. 1 Ex. at p. 278, 143

R. It <i21, per WiUos, IMaplih-i.-ii,

Kpaliiip, MoUor, Montigue Smitli,

and Lush JJ. For the stateraenta

of fact referred to, see L. It.

1 Ex. at pp. 267-209, 143 R. R.

pp. 612 igq.
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bui-t ii.to the shafts, tho ^^^ltor flowocl down through tliwa

into the old Nvoikiugs, and thence into the plaintitt's n.uu

.

and there did the mischief.

The plaintitl, though freo from Till blamo on his part,

mu^t bear the loss unless he can establish that it was the

consequence of some default for which the dofendunt-s ar-^

responsible. Tho question of law therefore arises, what i.

tho obligation which the law casts on a person who, like

the defendants, lawfully brings on his land sometlu,,.'

which, though harmless whilst it remains there, u.ll

naturally do mischief if it escape out of his land? ll :>

a.n-eed on all hands that he must take care to keep lu

that which he has brought on the land and keeps theiv, u.

order that it nmy not escape and damage his neighbours;

but the question arises whether the duty which tho law .asts

upon him, under such circumstances, is an absolute duty

to k.vp it in at his peril, or is, as the majority of the Court

of Exchequer have thought, merely a duty to take all r.a-

sonableund prudent prcH^autions in order to keep it in, but m

more. If the first bo th(> law, the person who has brouL'l.'

on his land and kept there sonu'thing dangerous, and tail..

to ktH>p it in. is responsible for all th- natural consequouv

of it. ..scape. If the second be the limit of his duly. .,

would not be answerable except on proof of negligence. ,u.

conscpiently would not be answei-able for escape arising Iro.

any latent defiKt which ordinary prudence and skill coul

not detect . . . (c)-

" We think that the true rule of law is, that the pei>u

who for his own purposes brings on his lands, and colk^

and kc^ps there, anything likely to do mischief if it csm,..

,,) Here the C^urt indi at^d but Sjenco of independent, .untrart.

dii^not ptl tl.c qucUon on.p.oye.1 to cxecuto wov.s on

whether, on that view, the doten- land,

dant would be liable for the ne^li-
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niti^t keep it in at his peril, ami. if lu' dofs not tlo .so. is

l„inM focir auswoniblc for ail tlir ilaiiiii<:<' whiili is the

iiiitunil coiiso(|U<'nci- of its csiapf. Hv vnn cxcii'i' liiiiis'lf

l,v jhowiiif? that till' oscapc wa> (.wiiiL-- to the jila'Utitl s th-

fiiiiU; or p.'1'haps that thv oiap'' \va> tin' coiisrciuciici' of

n.< major, ov the act of Uotl; Init as iiothiug of ilii> MVt

suit (xists horo, it i.i utlUl•ee^^a^y to iiujuire wluil excuse

would be snihciont. The general rule, as above stated, seems

.,11 principle just. The person who-'e grass or eoni is eaten

down by the escaping eattle of his-neighbour. or whose mine

IS tlooded by tho water from his neighbours reservoir, or

whose cvllar is iuNTided by the tilth of his neighl)Our's pri\y,

or whoso habitation is niad<' unheaUhy by the fumes and

noisome vapours of his uoighbours alkali works, is damniti d

without any fault of his own: and it seems but reas(nial.I.^

ami just that tho neighbour who ha> brought something on

his own property wluch was not naturally then\ harmless

to others so long as it is conlinod to his own property, but

wliicli he knows to bo mischievous if it gets on his neigh-

liours, should bo obliged to make good the damage which

.nsuob if ho doos not succeed in confining it to his own

property. But for his act iu bringing it there, no mischi-f

could have uccrued, and it seems but just that he should at

his peril keep it there so that no mischief may accrue, or

iiiiswer for tho natural and antici])ated consequences. And

upon authority, tliis wo think is e*l~ablislu'd to be the law.

^vhetller the things so brought be beasts, or water, or tilth.

or stenches."

In the House of Lords (rf; the reasons thus given were

fully conHrmod. " If a person i.rings or aecunmlates on

ills land anything which, if it should escape, may causo

.-') lt;/lnn'h v. Fletche,- (18G8> L. U. 3 U. L. 330, 37 L. J. lix. Hit,

I4t K. R. 629.

^A-k#%.:
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damage to his noighbours, lie docs so at his peril. It ir,

docs escape and cause damage, he is responsible, how vr

careful ho mav have been, and whatever precautions he niiiv

have taken tJ prevent the damage '^
(e). It was not over-

looked that a line had to be drawn between this rule .n.l

the general immunity given to landowners for acts doii- ii;

the
"
natural user " of their land, or " exercise of ordinarv

ricrhts'-an immunity which extends, as had already I,. .•,

settled by the House of Lords itself (/), oven to obvLanh

probable consequences. Here Lord Cairns pointed out tha'

the defendants had for their own purposes made " a iion

natural use" of their land, by collecting water " in qua,:

titles and in a manner not the result of any work or oprrat,.:

on or under the land."

The detailed illustration of the rule in HlfJawh ^

Fletcher, as governing the mutual claims and duti.> (

adjacent landowners, belongs to the law of property rati..

than to the subject of this work (.r/). As laying doun

positive rule of law, tlio decision is not open to criticism

this country {h). But in the judgment of the Excl.qu

Chamber itself the possibility of exceptions is suggested, -ai

(e) I^rd Crauwtntli, 1-. K- 3

H. U at p. 340, 113 U. li- fiSl.

(/) ('lutbemorf v. Jiic!"inh

(1859) 7 II. T>. C. 3W, 29 L. .T.

Ex. 81, 115 R. 11. 187.

(g) i^ea Flelc/iei- v. Smith (1877,i

2 -Vpp. Ca. 781, 47 L. J- K^- 1;

lluwphiie.^ V. ('(iiisiit-i (1877) 2

C. P. 1>. 239, 4« L. J. 0. r. 438;

Hurihiiftn V. North En.-^tern R. Co.

(1878) 3 V. V. Div. 108. 47 L. J.

C. P. 3<>8; and for the distinction

JUS to " natural course of user,"'

Wihon V. IV'i'hleU, II. 1- ''So. )

".

Api). Ca. 95. T!.e priiiriii!.- <.f

Ptihuuh V. Fletch,;- was lidd

applicable to an electric current

diiicliarged into the eartli

Xritir.i,al Telephone Co. v. Hi.

i;i893]2 Ch. 18G, 62 L. J. Cli. 6

(/O It i* l>y no moans ;;encn

accepted in America (s<K' 1 NV

more, Sol. Cu. 1013 s'/?-^-

Judicial Committee has expro^

an opinion that it is consistent v

Koman law, and that the nil

part of the Roman-Dutch la«

the CaiMJ Colony: Ea-iteni

S. -i. Telegraph Co. v. (

Tomi Tramwayt Co. [1902] k

381, 71 L. J. P. c. \n.

Uom-iii or modern civilian an

rity is given.
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til. tendency of latiT doLisions has bi/tMi lalluT to ciicoiirag'O

thr (lis'ovory of excr|itioiiri than othtTwisc. A rule easting

til" r<'-ponsibility of an insurer on innocent persons is a hard

rule, though it may bo a just one; and it needs to be main-

tuiiied on very strong evidence [i) or on very ehar grounds

n{ poiiey. Now the judgment in Fhtrhrr \. h'>/Ifiinlx ;/'")<

areiiillv prepari'd as it evich'ntly was, hai'dly stems to make

>ii(li grounds clear enough for universal aeceptauee. The

li;iKility scorns to be rested only in part on the evidintly

liu/'ardoiis ehanieter of the state of things artili(;ially main-

iaiiii'd by the defendants on their land. In pait the ease

iMi^iniilated tothat of a nuisanco (/), and in part, also, traces

;uv apparent of the formerly prevalent theory thai a mana

vnhmtarv acts, ev<>n when lawful and free from negligence,

d'ji'prijMi facie done at his peril (?m), a theory which modern

iiitliorities have explicitly rejected (w). Putting that (jues-

tiun aside, one does not .mm: wiiy the policy of the law might

uot have boen satisiied by requiring the defendant to insuro

Jiligriu*' in proportion to the manifi'st risk (not merely

till- ililig«'nce of himself and his servants, L.it tiie actual

use of duo care in the matter, whetlicr by servants, con-

tractors, or others), and throwing the burden of proof on

him in cases whore the matter is peculiarly within his know-

ledge '^0). The actual result, as we shall see presently when

1 1; See r . V. CotiiniixHioiiris

of Scwrrs r Ensfii (188.)) 14

ii 1!. niv. i.

Ik, L. R. 1 i:x. 277 s//-/., 143

R. It. tiio.

1 ! Se<? esitocially at pii. 285-(i.

l>ut c;in an ii»lated acrident, liow-

evtT iiiUtliii.'ious in its ns-sults, 1h>

a nuisance? though its conswiuonff.-;

may, as where a branch loppod or

blown (luwn from a tree i^ left

lyiiii; across a highway. So of

»ow!uro carried on the plaintiff's

land by flood-water: ,/o«a« v.

Llanr tit U. D. Council [1911] 1

Oh. 393, 80 L. J. Oh. 145.

(ni) T.. II. 1 Ex. 28(5-7, 3 H. L.

341.

( )( Scf p. 14.). al)ove. .\s U>

tiie ett'oot of statutory imposition

of an alxsolute duty in criMtini,' a

co-extcn-ivr 1 ivil rospon-i!)ility, see

Jiiriid V. liritininir Mrif/n/) Coal

Co.
I
1909] 2 K. U. 140, 78 I.. J.

Iv. 15. <;.')9, 0. A.

(o) Sir J. Salinond (" r.^w of
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wi> consider duties of saf.- rq.Jiir. has been a scheme of

gradimtotl liabilities which it is hard to approve on any

pround of substajitial justice or practieal convenience (p).

For some time it was possibK- to consider Rylands v

Fletcher as having only fixed a special rule about adjacent

landowniers (</). but it was e^rtainlv intended to enuncii.i.

something mueh widcT: and the rule is now held to npph

between parties who have no estate or interest in the soil

but only a licence to lay and use underground mains aii>

cables (r).

Yet no case has been found, not being closely similar ii

its facts, or within some previously recognized eat( ^ory

in which the uncjualiHed rule of liability without proof o

negligence has been enforced. We have eases where damair

haA e "been rcx-overed for the los.s of animals by the escap.:

if so it may be called, of poisonous vegetation or otho

matters from a neighbour's land (s). Thus the own.r o

Torts,'' p. 233, 4th ei^ ararues that

Bijla.iih V. Fletcher dow not apply

•where there has been no ne<tlipence

on the part of any one. 1 rIiouUI

be glad to think so if I could.

(p) See " Liability witJiout

Fault," an unfinished artirle by the

late Dean Thayer of the Harvard

Law School, Harv. Law Rev. xxix.

801, pointing out that the '• res

ipsa loquitur" principle (p. 525.

below), which was hardly de-

veloped at the date of ffv^"'"^* ' •

Fletcher, would suffice to cover the

jErround for all useful pnriK)so.s in

a simpler and more rational

manner.

(^) Martin B., L. R. (1 Ex. at

p. 223.

(/•) Charing Crosi, i'C. Electric

Supply Co. V. London // ' • «?ic

Power Co. [1913] 3 K. 15. 44

^Scrutton J.), add. C. A. |191l

3 K. B. 772, 83 L. J. K. U. 13).

Is) Tliere mu.st l>e somcthinjf <

thi^ kind. A man is not ^\Mi- f'

the \osa of a neighbonr's catt

which trespass and eat yew 1p.iv

on his land; Pnntin'j v. .Vr>"«

[1H94] 2 Q. B. 281, 63 L.J. Q-

1

.549. There is no duty to kL>cp

things which, though noxious

•ome sense, are not dangerous, .it

have not been brought on tlw d

fondant's land by his own int.

man is not Iwund to cut tlie thisti

on his land or keep in the tliistl

down: Oilex v. Wnlker (18'."il

Q. W. D. 656, 59 L. J. Q. B. 41

Similarly as to rats: Steam

Pnntic'- Bros. [1919] 1 K. !! 39

8S L. J. K. B. 422.



RYLANDS V. FLETCHER. 195

VO.V trees, whos. bianelu^s proj«t ovor hi. l>o,u„larv m, (|,at
1.18 neighbour's horse eats of th-n, aiul is th, .vl.v po,.,,,.,..!

IS held hablo it); and tlu, san.,> rub- has h.on ap,,H,.,l „ h.ni
a fenc.> of wire rope wa.s in bad repair, so fhat pi.v.s of
ru8t.xl iron wire feU from it into a clos,. a.ljoi.unir thai of
th.' occupier, who wa.s bound to n.aintain th. f,.,„v and
w.-re swaUow.Hl by (.ittl- uhirh dird thorrof ,>, . I„ thcs,.
oas.«s, however, it Wiis not .onten,!...!. nor was\, ,K,sMbl,. to
contend, that the dcfendanis had us..! anv .a.v at all Thr
argumentsfor the def..nce went either on the ,,ets , on.plain,^!
of being within the •' natural user - of the land. ,,• on the
damage not being «uch as conhl have b,-en reasonaMv antici-
pated (r). W<. may add that having a tree, noxious or not
permanently projecting over u neighbours Ian.! is „f iiself
a nuisance, and letting dtrayed pioMos of a f..ne,>. or any-
thing else, fall upon a n..ighbour-.s Jan.! for want of ,hin
repair is of itself a tn^spass. Th.n in lio/lanf v. Ton,!/,!-
son [y) the sewage collected by th.. defen.lant in his disused
well was an absolnt.ly noxious thing, and his ,,,>,. was, n.it
that he had dom- his b.'st to i,r,.vent it from poi^onin.^ tl...

water which supplie.l tlu' plaintiffs well, but that he was
not bound to do anything. The same princi.de has b,.,,

ft) Crnu-hniH v. Ameisha,n
Biiriai Hoard (1878) 4 Kx. I). 5,

« L. .). ICx. 109. in/sou V. .\r>r-

>>ern, (1871) L. R. 7 , , 3,
«1 L. J. Q. B. 31, . T,.>t .con-
sistent, for there it .a* .nly
averred that clippinjfs froj.. rho dp-
fenH,int'j yew trees wore on thi^-

plaintiffs land: and the clipping
luiirlil, for all that appearo<l, have
hoen the act of a strangt-r. A.s

••rt-.vrcn ioi jx- uiij Uw»ee the lessee
must take things as he finde them,
an<i cannot complain of low
suffered through his cattle eating

overhanging branches of yew tribes

growing on the le^^or's adjacent
land: ri,e:it,'<- v. rv^.,

[1918J 1

K. H. 247. «7 L. ./. K. ». 449
C. A.

''^1 /•",;//, v. noii>i„,j Ii-nn fn.
(1878) .3 C. P. D. 254. 47 T, J
C. P. 3J8.

(.') The former ground wa«
chiefly relied on in CrowhurH'i
viise, the .'utter m ttrth't.

('/) 29 Ch. Div. 115, 54 L. J.
Ch. 454 (1885).
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applied ufjainst a local authority whose oxteiisioii of sowa?'^

works luul spdilt tho pluintitT's oystei' ponds (.-).

On the otlM'i- hand, the rule in liijJands v. Fletcher iia.

been dwid.d by the Court of Appeal not to apply to

daningo of which tho imni<xliat.3 cause is the act of God ,<'

And the act of God does not necos.Siirily ni.'un an openiti<.a

of natural forces so violent and unexpected that no human

foresight or skill could possibly have prevented its elTe.-|v

It is enough that the accident should be such as human

foresiglit eould not b<' reasonably expected to antioipat. ;

and whctlH'r it comes within this description is a quest ioa

of fact(&). The only material element of fact which di--

tinguished the casie referred to from liylands v. Flefrhrr was

that the overflow which burst tho defendants' erabankm(>nt,

and set the stored-up water in di>structive motion, was due to

an extraordinary storm. Now it is not k'causo duo diligeneo

has been used that an aecidtmt which nevertheless happens

h attributabl.> to the act of God. And rxperieneo of dan-

r

(m) Foster v. Wnihliiiiiton

Vrhnn Council 11906] 1 K. H.

648, 75 L. J. K. B'. 514, C. A.

Hare the defondunt had actually

put the noxious thiiis^ in motion.

(/:;) Act of God-: via maior

—

e.c (?;»: Kcfi V). 19- '- !<"''**' <:""-

diioti, 25, § 6. The claaeieal sig-

nifiuation of " vis maior " is how-

ever wider for some pnrpo»>8;

yuge,,! V. t^mith, 1 C. V. «iv.

42o, 429, per Cockburn O. J. As

to the modern Frcm h toriu " forw

majeure," see Malif'nikis v. Priest-

nuin <<• Co. [191.-,] 1 K. 15. 681,

€86, 84 L. J. K- B. 967, 969, 970,

and as to •' damnum tatalo " in

Scot** law, Giei-ntirk Corporation v.

Cafeloinnn It. Co. [1917] A. C.

55t;, 86 L. J. I'. (". l«5-

(h) .Yi'7/o/.s V. Mnrslnnil (1S7.)-

1876) L. R. 10 Ex. 255, 2 Kx. D.

1, 46 L. J. Ex. 174; see critiral

olwervations in II. E. in the

GreoiorJ: ca.ie, last note. NoM

that Ixjrd Hramwell, who in

R,/!a>i(i» V. Fle/rher took the viow

that ultimately prevailed, wa-» al^o

a party to this decision. The de-

fendant was an owner of artificial

pooL«, formed by dammini? «

natural stream, into which tli(

water wa.<» finally lot off hy 8

system of weirs. The rainfal!

accompanying an extremely violeni

thunderstorm broke the einl-aiik

menti, and the rusli of wut.^r <l"wi

the stream carried r.way fi^!

county bridges in rospwt of wliiil

damage the action was brousrlit.

^::«T^
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I-roviously unknown niav .loubtl.-s.s rais.. tl.. >.,u„l:,nl el' dw
.IiI.J,'enn« for aft-.-tin... ,,-,. B,„ ,I„. ,.,. ij,.,„s that l,,,pp,.n
u. sp.to of actual pni.l.n.r, an,l vrt ,niirl„ l,„v,. 1 „ ,,,,.-

ventod by ^onw ivasonabl.v .•on...i^al.^. pn.don,., a.v not
nunuTous, nor are .jurir... „v,.n if abl.. to a,.pn...iat,. v, fi„„
a (l.stuKtion, lik..ly to b,. ,„u.h .li.pos,..! ,„ appiv it d
Tho authority of H,,/n,uh v. Flefrhrr is u„.,u,.s,i„„,.,i
but Mr-hols V. Marsh,ul l.as pnHti.allv ,.M.pow..n .1 juri...
to nut.gato tbo rul. wh..n,.x,.r it. op.,-atiou .v,,,^ to,, bar^b.

Again the prin.'ipal nd- dor. ,„„ applv ul,;.,-, tbo
inmicdiato cans., of daiua-.. is tb.- art of a straii-rr e^
nor whoix) tho artificial work which is the so.iroc of dancrcr
IS maintained for tho roninion bciidit of th^ plaiuiill and
the defendant (/); nor do.s it make a man liabb> for tb.
consequences of what a tiiird ,.c,son do.^s 01, his hind not.
for the owner's but for his own purposes

yf,-. and Iheiv is

some ground for also niakinir an ..xccption ubdv the
immediate cause of th.> harm, though in itself trivial, is

of a kind outside reasonable expec-tation (h].

'"') See lierf. v. Cn,)ni>iysin,ipr.i

nl Seori-H fr,,- Emipr CI880) iti

judfriiient of Q. H. I).. 14 q. jj

I), at p. 574.

irt'; " Wheiifver the world growM
wi-er it oonviets those that oanic
before of neijliaronce.'' I!raniw(-ll

1!., L. R. <i Kx. at p. 222. Iliit

juiict do not, unless the defendant
is a railway company.

(e") Box V. Jubb (1879) 4 Ex.

"inly usin? hi>^ property- in a
natural way.

;// (<ir\fii,,a V. Tiiili.r ("1871)

L. li. <i Kx. 217. 40 I.. J. Ex, 29;
ep. Mtul.ns It. r,j. V. Ze>-'i,i<laf

l,i ro,r,ile„<l,lP,;,„. L. 1{. I In I.

•Vpp. MW.
'II' \VI,,l,„i-„-e.. V. Stri„to,<t

il!Ki9j 1 Ch. 427,78 ],. J.( h. 144.
'/( I Cnrxtiihs V. Tnijloy, note {/>,

alxjvo, but tlip other ijround spoms
D. 7b, 48 L. J. Ex. 417. Wil»on the principal one. The pluintifP
V Se,r.l,„r,j (1871) L. R. 7 Q. R. was the defendant's t^-nant; tho
.il. 41 L. J. Q. B. 31, is really defendant oocuporl the upper part
a de,..^on on the same point of th- house. .V rat ^naw..i a

t T, r'- f"':!'""
^^^^^^ ^- "' ''"'•" '" =* rain-water box ...ain-

. - 1.. .1. Y
y 4, J. ( .

.^ ta;nrd by llu' defendant, and w.it.^r
whore however the defendant was escaped throujrh it and da.nu.^ed

32
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Tliiri' is yet uiiothur oxceptioii in favour of jHrsotis

acting' in the jh rt'oniranec of a It-j^ul duty, or in tli.-

txcrcisc of powers specially conferred by law. Where a

zaniiudur niaintuinod, and was by custom bound to

maintain, an ancient tank for t\w p.-neral beneiit of ajiri-

culturc in the district, tho Judicial Committee njjnvcd witli

the High Court of Madras in holdinj: that he was not

liable for the consequcnci's of un overtlow caused by extra-

ordinary rainfall, no negligence being shown (/). In tho

climate of India the storing of water in artificial tanks i>

not only a natural but a necessary mode of using land A- .

In like maimer the owners of u canal constructed under the

autiiority of an Act of Parliunu-nt ar. not bound at thiir

peril to keep the water from escaping into a mine worked

under the canal (Z). On tho same principle a railway ecm-

pany authorized by Parlia- icnt to use locomotive engines on

its line is bound to take all reasonable measures of pre-

caution to prevent the escape of fire from its engines, hut

is not bound to more. If, notwithstanding the best praeti-

cable care and caution, sparks do escape, and set tire tc

the property of adjacent owners, the company is not

liable {in). The burden of proof api>ears to be on tli.

the i>luiiitiff's goods on tho ground

floor. (Juostions as to tlic relation

of piirticiilar kinds of (luinnpe to

conventional c.xeepfion* in con-

tract- for safe carriage' or eustody

are of cour.-»c on a different footinj;.

See a* to rats in a ship, flninillou

V. Panf/orf (1887) 12 App. Ca.

618, 57 L. J. Q. B. 24.

(») M'i'frajt R. Co. v. Zemiii'Ior

of Cai-vnteimgainm. 1... U. 1 InJ-

App. 364; S-. C, 14 Ben. L. R.

209. Qwirc whether the earrjing

of mfti:!^ and cable» nmlei- a road

for public purposoa may not nlti-

matelv bo held to come within the

Mnie rtason. 3e<- |>«>r Senuton .1

[19131 3 K. B. at p. 44!t.

(k) See per HoUoway J. in ilr

Court be'.ow, 6 Mad. U. ('. a

p. 184.

(/) Dunn v. fiiiiniiigham Cnnn

Co. (1872) Kx. Ch. L. U. 8 (J. li

42, 42 L. J. Q. B. 34. The prin

eiple wa< hardly disputed, tli

point which eausei some diffi iilt

being whclher the defendai 'T

Iwund to exercise for the plainntf

benefit certain optional puwei

given by the same statute.

(»0 VniKj/ian v. Taff l'<il'^ ^

Co. (1860) Ex. Ch. 5 II. 4; N
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«-ompany to >.ho\v that due .».•<> whs used [n), but tlioro is

•^(.iiu' doubt u< to tbis (oj. Siiico January 1, 1!)()8. tbo fact

flint a locomotive is u^4t•d under statutory powers does not

alleet 'lability for damag** to agricultural land or crops up
to 100^. (p). Tbo doeisions now citinl will, bowever, remain

instruotiv( as illustratin<r tb<- principles of tbe common law.

Some years before tin- decision of Ri/htnds v. FhtchtT
the duty of a railway comfwinv as to tin' safe maiutenanots

(.f its works was considered by tbe Judicial Coniniittoi! on

ji|ipral from Up|H'r Canada {q). Tbe jicrsons wbose riglits

atrainst tbe iompany were in question wen pass<'ngers in

a train wbicb fell into a gap in an embaiiknunt. tbe earib

having given way by reason of a beavy rain-storm. It wa.s

held tbat " tbe railway comjmny ougbt to bave constructx'd

iLrir works in .sucb a manner a.s to be capable of resisting

all the violence of wi-atber wbicb in tbo climate of Canada

might be expected, though perhaps rarely, to occur." And
the manner in which the evidence was dealt with amounts
to holding that the failure of works of this kind under any

«Tl(. i!J L. J. Ex. 247, 120 \X. R.
779; cp. L. II. 4 U. L. 201. 202;

r<fl,,iiHtU V. L. i- N. W. II. Co.

'Ihtil) 10 C. B. X. S. 89,31 L. J.

I' I'. 12, 128 R. R. 618. Soo the

«nii' piinciplp applied in P. Q.,

geems to imply the contrary view;

but Pir/,/ot V. /;. r. R. Co. was
not cited.

(/') Railway Fire* .Vet, 1905,

h Kd. 7, c. 11, subje't to notioe

and ]>iirticulars of daniajfe Iteing

Canada, 6'. P. R. Co. v. i?oy [1902] (fiven, seo Martin v. G. E. R. Co.
A t'. 220, 71 L. J. I'. C. 51. .U. | 1912 J 2 K. H. 406, 81 L. J. K. B.
to .Xriieric'iin doctrine, we 1 Wig- 825.

iiK.re, Sel. Ca. 1029. (q) O. W. R. Co. o/ Canadn v.

() The escape of sparks lias Braid (1863) 1 Moo. P. C. X. S.

beii ill-Id to be prima tacir evi- 101, 138 R. R. 435. There were
ilenoo of i-gligenee: Piggol v.

K. ('. R. Co. (1846) 3 C. B. 229,

I"' L. J. C. P. 235; VI R. R. 327:

L'!)- per lUackburn J. in Vaiighaii

V. Tnff Vale R. Co.

io) Smith V. L. ^ S. W. R. Co.

(1870) Ex. Ch. L. R. 6 C. P. 14,

32(2)

some minor points on tlie evidence

( whetlier one of tho sufferers was

not travelling at hii own risk, k.v.),

wliieh were overruled or rt-garded

as nut opon, and are therefore not

[loticed in the text.
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violent' of wctttli. r, not beyond nmsonublc prevision, i?* of

itsolf ovidcnci' of n-glig<uw. Thus tin' (iuly iillirrui'd a-

HuJh«i»'nt to found a. ri|f'>t of action in tlir tasc is u .Htn.'-

duty of di'.igtMUf. but not u duty of in^uniiHr. If in an

accidtjnt of this kind tli<' loliup.-^t! of tlic t-inbunknicnt thiov..>

water, or tiirth, or both, upon a nii<flibi)ur's hind so as t

do daumge there, what is tlie ride iipplieahh' us lK'twt>en th-

railwuy company and the adjacent occupier?

If the onibankmcnt htis con.-t ted un(h'r statumn

authority (us in mo««t ct'ses it wouhl be; ihi- nis( wouhl Id

within one of the recognized exceptions to liiihmds \

Fktchrr. Hut that is not a (umj)! ti' -iohition.

We shall now sliortly uoti-e the uutiioritie-, nitteced.

m

to or indcjMMidcnt of liyhmrf^- v. fh-f'iir, -.Mii.!. eslabli^

the rule of absolute or all but al.-oi ue responsibility In

certain siM^cial risks.

Cattle trespass is an old and well s.ttled head. [Hthai,

the oldest. It is the nature of .attic and other live sto-

to stray if not kept in, and to do dama^-c if tiicy .stra\

and the o>vner is bound to ket>p them from straying ou th

land of others at his peril, though liable only for natun

and probable consoqucnc(>s (r), not for an unc.\pected cvcni

such as u horse not previously known (.«) to be vicum

kicking a human being (<), or a fowl (whether fowls I

within the general rule or not) being frightened by a straiis

dog and flying into the spokes of a bicycle (h). So stru

(r) Including iiifeotion ot a of knowledge with ordinary nr

neighlwur's shoep bv trespassing If/iile v. Stoadnutn [1913] 3 K.

sheop which are diseased; the 340, 82 L. J. K. B. 846.

owner's knowledge of their atat« (O Cor. v. Burbidgo (1863)

is not material, the action being in C. U. N. S,. 430, 32 L. J. < .

traipaas: Tf>e,jer v. />»»•«<•// [\n»\ 89, 134 11. R. 586.

" K IS 3"3 8S L J K H. 2fi3. '.'') Il'tdinfll v. Righton 1 190

(«) But for this purpo-e know- 2 K. B. 345, 76 L. J. K. B. 8S

ledge include* having the i.ieani. • It rather seems tliat the strict n

mrsw
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I-* llir rulo tlitti if anv purf of an >iiiiiiiiil whidi ihr uxmht
i^ bomul to kiHj) in is over the hoimdnrv. fliis ( onstitiu.t*

I tivcpuH-.. Tlir owner of a stallion has hc-n li.-ld luM^
.

t this fjronncl for ilunm-:.- dont- in tlir l.orsc ki. kiiiir md
I'tlin^' til.' plaint ill's nmrr tlirou^'h a '.sire f,ii, . «liuli

.M-puruted thoir clow-s (x). Tli. ivsnlt of th,' aiithoiit..>s ,n

•tatrd to 1).' "that in the ca.s.- of anini:U livspa>Mfijr ,,ii

land, the niiiv net of tin- animal l)i'lony:iny to a man wliidi

tMMonId not foroo.' ur wliid, 1„. took all rr.i.x.nahlr m m- of

nn\.ritin<,'. may In- a trcsptisN, inasmmli a> liic sirn. act

if done 1»\ liim^df wonld have Ikiii u tnspa-s i/). Black-
>t(air ,-; says that 'a man is answ.Tahli' for not oiilv Ins

own tiVM|)iiss, hut that of his caith' also: hut in the sain

bnath ho spraks of " ncgliffcnt kn.pin-r '

a> the .mouikI of
liiihility, so that it swms doubtful wh.thcr the law was
til. II charly uiuhistood to hi- as it wa'- laid down a ccniuix

l:il.i' in rW V. liiirliidi/r ^,1,. l)l>s.i\c that the only iva-

>on srivri in th;- rarlicr hooks (as iiuh.ed it still prevails in

tpiite ,'nl eases) is the arelinie one that tri>s-pass hv a

'.'Ml'.; .
• tl !- <Minivali'nt to trespass liy himself.

''' ••' ''"'^ iH)t apply to daniaij.' done hy eattlo

»;;y;,,!r •*'! hi^hwav on wiiieh th.'\ an' hiinfr lawfuliv
'• " ^'. • •

; (ase th(> owner is liable only on proof ol

' '" 'Hfl the law is the same for a town strtvt

"' ' ' e-; il!<jt iIiKH not

aiiply i:: i!-'
. Hi any riito im the

liiifliway. ( p. Ilejith^ <l''r(i>in v.

//.'/.7'« |191H] 1 K. I!, -im. 85

1-. .1. K. B. 485; aHirmoxl
| lUlti

] l

K. It. .}-(), Ho L. .). K. J}. 128(1.

'X) h'Jlix V. IiOJtHH Iron Co.

IN74) L. R. 10 C. P. 10,41 L. J.
'' I'. '24, a .stronger ca»o than Lrt-

> mien (1865) 18 C. U. X. S.

:ii., U h. J. C. p. 212. 144 !{. li

m, there cited and followed.

;/) Hrett J., L. R. 10 V. P. at

p. 13; op. the remarks on the law

ill S.„;/f, V. Con/:- (1875) I Q. li. D.
79, 4.> 1,. .! (i. II. 122 (it-rif a
ra.-ie of contract). Sir .J. Saliiiond

"Law of Ti.rt*," p. 188) thinku

tho actio! oii^'lit to Imvo Ikmwi in

ca-e: luit tlic doi-triiic i-i a stiililmrn

:irc!iai.'ni outsiilc lii'ioiitific plca;iing.

! :) CbniMi. iii. 211.

!") 134 R. R. 58«, 13 C H.

X. S. 430, 32 L. J. t\ P. 89.

^ /; i (JiyfwJ ii-yrt V. ^'hrrvr
If (1859)

4 11. *; X. 631, '28 L. .J. Kx.

298, 118 R. R. «58. A c.mtiary

opinion wa< expressed by Littleton,
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xa

as for u country road (c). Also a man maj be bound l,>

prelipuon to maintain a fence aga.ust h. ue.ghbou. .

""
Whier the owner of a dog is unswen^ble m trespa.

for 'e^ unauthonzed entr, of the animal -to the a.,.

'^LZr, a. . the ease with an ox.- U a P-^ -U .

clearlv decided. The better opnuon seems fa^ou.

negative answer as to dogs (e) and also fowls (/)•

Closely connected with this doctrine is the responsibil., v

of owners of dangerous animals. "A person keep.ng .

fi:Lvousanim^w.th knowledge (.) of.spr^^^

is bound to keep it secure at his penl. If it esmpe

20 Kdy/. IV. 11, pl- 10. c'*°^ •"

Read !. Kdwanh. 17 C. B- N •^

245, 34 L. J- C. P. at p. 32. 142

n. 11. 324.

(,.) Tillett V. U-ar,l (1882) 10

Q 15. D.. 17, 53 L. .1. Q- R- <•;>

wl.ero an ox beinff driven through

a town strayed into a shop.

(d) So held a3 early as 1441-2:

y B. 19 H- VI- 33, pl- «8- J^"*-

Boontract with a third pcr.'«.n, mvU

a., hi« lessor, to keep i>nc."* m
repair does not alVec-t hi. rights:

nol!,aley.Blen=a,d[\9n]l^^'i^-

443, 8(i L. J. K. 15. 270.

(e) Head v. E-hvard^ (18ti4) 1.

C B. N. a. 245, 34 L. .1. <1 ''

31 142 B. R. 324; and son -Vi'/'"

v.V«»v/rv. Latch, 119. \u Senders

V. r.^/^-' (1881) .11 L.T. 26:5, th.

d<.r.-..dant was held not liahh- for

injury rcooived l.V tho pla.nUtt

from'the defcnduntV do- junipn'tr

over a wall and falli-i'.' on hnn.

Here it would .«oom tho di.mas;.^

^, not of a kind that ......Id he

roa..o..«blv for.-.*.,, wlu-thor tl..<r.-

wore a nominal tr<Mpa.-.« or nob.

The plaintilf could not have- re-

covered unlos.s the law tront.-l ..

doff as an absolutely dan^-mus

animal.

(/) nnd,ren V. niqhto,,, w<"

(«), p. 500.

(„) IncludiuR, it f>»-.n-. .u.'.ti^

of knowled^re. with .ndinury .•;....

M'Inte V. Steadmou 1 1913 |
3 K. h

840, 82 L. J. K- »- 8*<'-

(h) According to Sutt^.n J

Cozons-Hardy M. R., and Farw-ll

T .1 even if th.? animal i> l-'t

Ukv-o"i.v the wilful and unautl,.-

rized a<.l of a stra..R.-r: rouU,:

Channell .1. and Kennedy 1.. -1

i;n;.rr V. S„./l 119'!H1 2 K.
>

3.-,2, in C. \. 825. 77 1.. J- K 1.

1090. The latt<>r oi.i.iion, tln.iish

i„ a nnmcri.al minority, wm^-pn-

fcral.l.-. U is al.n...st in.r.xMl...

to siiv what this ea..e a.-t..allv <l.-

,.ido:l. a.i.i ..•rt4.inly some ot th-

ai,..a, ev.-n in the (•.>urt of .\,.i..-a!

ea....nt he M.,.|.orted. So.- tlw lU-

e„*sion l.V tho lat« Mr. Ihv. ,.
u

Ilarv. l.i.w Kov. xxii. t<i^>. ^""

tho p.es.Mit writCT in h. Q- H"^^

317, and Sir J. Salmon.!':' ..hsorv.

tions. Law of Tortus, 434, 13.

^SJ^SB?
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and does mischief, he is liable without proof of nc^lij^once.

noither is proof required that he know tlie animal to be

ojsichievous, if it is of a notoriously lieree or mischievous

species (j). If the animal is of a tame and domestic kind,

I'le owner is liable only on proof that he knew the particular

animal to be " accustomed to bite mankind," as the common

form of pleading ran in the case of dogs, or otherwise vicious;

but when such proof is supplied, the duty is absolute as in the

former case (fc). It is enough to show that the animal has

on foregoing occasions manil'estixl a siivage disposition to-

wards human beings (/), whether with the actual result of

doing mischief on any of tbosc> occasions or not (/«). But

the necessity of proving the scienter, as it used to be caUed

from the language of pleadings, is often a greater burden

on the plaintitl than that of proving negligence would b";

and as regards injury to cattle (including horses, mules,

assis, slu^ep, goats and swine) it has b<en done uway with

by statute. And the oci'upicr of the place whore a dog is

kept is i)resumiHl for this purpose to be the owner of tho

dog(.«).

4tli txl., with wliioli 1 agroo in

tho main. At all events it cannot

be "a wrongful act" to keep a

danjforous animal; for tliu doctrine

would have the absurd conse<iuencc

of milking the Zoological Gardens

a [iul>lic nuisance.

;i) ^\,s a monkey: Ma;/ v. Biir-

delt aS4()) 9 Q. IJ. 101, 72 U. R.

IHil, and 1 llalc, P. V. 430, there

eiteil. An elephant is a dangerous

animal in England: Filhurn v.

A.finrinm Co. (18!)0) 2."> Q. U- Div.

2.VS, .5!) L. J. Q. H. 471. A cat

with kittens is not a daiig<Tou8

animal: ('Union v. J. Lijoiis S. Co.

[1912)3 K. B. 198, 81 L.J. K. B.

9215.

(k) That averment of negligence

is superfluous, sec Jackson v.

Smillison (184t)) 1.5 M. i: W. 563,

71 R. R. 763.

(/) Biting a goat is not enough-

Oxhorne v. Chocqucrl 1 18%] 2

(I. B. 109, 65 L. J. Q. B. 534.

(/«) Worth V. GUUiifi (1866)

L. R. 2 C. P. 1. A^ to whiut i»

sulficient notice to the defendant

through his servants, Ilnhhiia v.

C.'^ella (.1872) L. R. 7 Hx. 325,

41 L. J. Kx. 167; .Iji/'lulie,- v.

/V;flv ;1874) L. R. 9 C. V. 647,

43 r>. J. C. P. 365.

((() Dugs Act, 1906, 6 Kdw. 7,

c. 32, repealing and ((insulidating

fonnor Acts from Jan. 1, 1907.

ies[ t'Scnwsi'
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The risk incidout to dealing with tiro, iin-arn.s, oxploMN.

or highly inihiummblo matters, corrosive or otherwise dan-

geroJl or noxious Huids, and (it is ai^prehended) poisons, .s

accounted bv the common law among those winch subject tl,e

actor to strict responsibility. Sometimes the term "eonsu,,.-

mate care" is used to describe tiie amount of caution re.iU.n .1;

but it is doubtful whether even this he strong enough. At

least we do not know of any English case of this kuu\

(not falling under some recognized h.>ad of exception; wh. .-

unsuccessful diligence on the defendants part was held t.,

exomratehim.

As to Hre, we find it in tlit* fifteenth century stated U

be the custom of the realm (which is the same thing ;>•

the common law) that every man must safely keep In

own lire so that no damage in any wise happen to hi

neighbour (0). In declaring on this custom, however, th

averment was " ignem suuin iam mgJifjenfer custoduii:

and it does not appear whether the allegation of neglig. n.

wa.s traversable or not (p). We shall see that later auth.

lities have adopttxl the stricter view.

The common law rule applied to a lire made out of (1.h,i

(for burning weeds or the like) as well as to tire m a dxve

lin.-house (g). Here too it looks as if negligence was tl

.n.t of the action, wludi is descnmnl (in Lord RaynH.mJ

n.port) as
" case gi-ounded upon the common custom --f tl

iralm for ncgligcntlv keeping his lin«.' Semhlr, if tl.r 1,

It swnis Micr*- i* " li'"' presHii.p-

tion, l>ut (Miimlly r.-butt.il)lc, wli—«<

a huiiiau l>eii\jr or a dop i-" bitten:

y,„l/, V. /C.W 11914', 1 K. li.

629. 8.3 h. .T. K. H. 5H7.

1 Y. 15. 2 !len. IV. 18. ]A. 5.

Thi'* may bo foumlcd on anoiont

Gcrmanir rustom: <p. 1.1. LLUisrnb.

CI-. 147, 148 {\.v. «-13), wl'^c "

man who cuirios fire nioro tli

nine feot from tho hearth i-" i^niJ

lb) - < at his ^erii.

:/,) l!laok.stonc (i. 431) seems

ii-L-iiinH' neglipenco as a rondit

of liability.

ig) rnhe.vil or Tuhe.viUr

Stn,.!,i. 1 Salk. 13, 8. c. 1 I

Haym. 264.
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wore carried by sudden tempest it would bo excu^vble as the
act of God. Liability for domestic Jires (if we may uso
t.lie adjective in a rather enlarged sense) has been dealt

witii by statute, and a man is not now answerable for

damage done by a fire wliicli began in liis hous(r or on his
land by accident and without negligene.^ (/•). He is answer-
able lor damage done by fire lighted by an authorized person,

wh 'ther servant or contractor, notwithstanding that the con-
ditions of the authority have not all been complied with (x).

The use of fire for purjjosas unconnected with the ordinary
occupation of houses am. land si-ems to remain a giound of
tiie strictest responsibility.

Dmsions or our own time U:i\r settle'! ijiai one who
brings lire into dangerous proximity to his neighbour'a
property, in such ways as by running locomotive engines
on a railway without express statutory authority for their

use J), or bringing a traction engine on a highway {u).

O M Ga). III. c. 78, ». SG, as
inl«: prctot: in Fill'lc- v. Phipjmrd
(1H47) 11 Q. IJ, 347, 17 L..J. (i. JJ.

89. 7,-. R. R 401. Tlieio was an
earlier .statute of Anno to ii liko

crtict; 1 liiackst. Coinni. 431; and
.»ei- per Cur. in FUlitn- v. I'/iippeud.

It ftiiiilil .<iecii, tliat even r.t common
law the defcnilunt would not In-

Hahio unless he knowin;jly lifrlited

or kept .some fire to iH-jrin with;
for otherwise how eould it he do-
scriln; I as ir/iiis siiiis.' The exemp-
tion doe< not include the ca.se of
a fire started by unexplained aeci-
lioiit and incrraMxi by superveninfr
iiegiiij-^nco sn as to lioeome destruc-
tive MuKfirni-p V. Priii'/rhi

( 1919]
-' Iv. 1!. 43, 88 1.. J. K. D. 915
C. A.

'«) Jl/oeic V. ChrhtrhuirU Fiii-
<inreCo. a. C. from X. Z.) [1894]

A. C. 48, «i3 L. J. P. C. 32.

(O J'liipn V. Ff.itiiiinrj li. Cn.

^\mx,) L. U. 3 Q. iJ. 7.n, 37 1.. J.

Q. I!. 214. Here di!l.r i-.^e w.-w

pioved, hut th« roMip:i .y I, eld

iH'vert holers liable. The rulo was
expre^ly statec' to bo an applica-

tioi: of the wider principle of

Fn/laniU V. Fl^'.lchci- : see por
lihickhurn .)., L. \\. 3 Q. 11. at

p. T3<(. The .statutory protection

has now been cut down l)y tlie

Rjiilway h'iro^ .\et, 190.'), see

p. 499, above.

in) Powell V. Foil (1880) 5

(J. H. l>iv. 597, (9 L. J. (J. B.
428. Tlie use of traction engines
on highways is re, hite<I by
>'tnluto. but not nufhorized in the
nensc of diminishing- the owner's
liability for nuisance or otherwise;

see the »e<;tioH9 of the Loconiotivo
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I

m:

does 80 at his peril. And a company authorized by statuto

to run a steam-engine on a highway stiU does so at its

peril as regards the safe condition of the way (x).

It seems permissible to entertain some doubt as to the

historical foundation of this doctrine, und in the modem

practice of the United States it has not found acceptance («/).

In New York it has, after careful discussion, been expressly

disallowed (z).

Loaded fire-arms are regarded as highly dangerous things

and persons dealing with them are answerable for dama-e

done by their explosion, even if they have caused apparently

sufficient precaution. A man aent his maidservant to fetch

a llint-lock gun which was kept loaded, with a messagr tc

the master of the house to take out the priming first. Tin,-

was done, and the gun delivered to the girl; she loit.u-eri

on her errand, and (thinking, presumably, that the gun wouk

not go oil) pointwi it in sport at a child-, and drew tli.

Acts, 1861 and !»*>, in tiie judg-

ment of Mtllor .)., .'> Q. B- l>iv-

at i>.
598. S. 13 of the Act of

18»il lomaius applii'alilo to light

loconiotivai, s<>0 59 A: tiO Vii't. f. 3<),

M-hedulo. Tho dictum of lJi;!in-

well L. .1. at i>.
<)01, that Vdiirjlitui

V. Tnff Vale li. Co. (1860) Ex.

Ch. a II. .V N. 679, 29 L. J. Kx-

247. 12;) K. H. 779. p. 49S, abovo.

wa- wrongly decided, is extra-

judicial. Tlml ca-so was not only

itself decided hy a Court of co-

ordinate authority, but lui-s beon

approved in the House of Lords;

]l,i,„menini(h Jf. Co. v. Brand

(1869) L. 11. i II. !-•• lit p. 202;

and sec the opinion of Black-

burn J. at p. 197.

(x) Sad/or v. Svi/li Stafford-

shire, ^-c. Trnmwans Co. (1889) 23

Q. B. Div 17, .-iS L. J. Q. B. 421

(ear ran off lino through a deftv

in the points: the line did nr

belong to the defendant oonipani

who had running powera over it

(>/) It appears to bo hold cm n

where that unlo*3 the original a(

ia in itself unlawful, the gi^t i

the action is negligeme.

(r) T.o^cc V. BniJianau (1873) •

X. Y. 476; the owner of a stcan

!M)iler was held not liable, iml

])endcntly of negligonce, for i

cxplo.sion which threw it into t

plaintiff's buildings. For the pr

viouis authorities as to tire, ur

formly holding that in order

auccood the plaintiff must yw

negligence, sw at pp. 48T-4f

liylaiuU V. Fletcher ia disappr..n

a-s being in conflict with the curr^

of American authority.
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4H7-4(W.

triggpr. The gun went off and the child was sonously

wounded. The cvnor was held liable, although he had used

care, perhaps as mueh care as would commonly be thought

enough. " It was incumbent on him who, by cluirging tiie

gun, had made it capable of doing mischief, to nnder it

i^afe and innoxious. This might have been done by thiv

di;.ciiarge or drawing of the contents. The gun ought to

liavo Ix'on so left as to be out of all reach of doing harm "
(a).

This amounts to saying that in dealing with a dangerous
instrument of this kind the only caution that will be held

adequate in point of law is to abolish its dangerous character

altogether. Observe that the intervening negligence of tho

servant (which could hardly by any ingenuit}- have been

iuil)uted to her master as being in the course of her

employment) was no defence. Experience unhappily shows
that if loaded tire-arms arc left within the reach of children

or fools, no consequence is more natural or probable than
that some such person will discharge th(>m to the injury
of himself or others.

On a like principle it is held that people sending goods
of an explosive or dangerous natun^ to be carried ara
i)ound t) give reasonable notice of their nature, and. if they
do not, are liable for resulting damage. So it was held
where nitric acid was sent to a carrier without warning,
and tlic carrier's servant, handling it as h(! would !i,i die a
v.'ssel of any harmless fluid, was injured by its escape (?>).

by tlin Court (Lord Ellenhorough
V. J. and Bay ley J.). Op. A'l'ny

V. Po/locl- (1874)" 2 K. 42, -i .^ome-

%vliat similar case in Sc-otland

wliero the defendant was liold not

liiiblc. Hut in Scotland culpable

negligence has to l>o distinctly

found.

(./») Farrant v. Banie.^ (18l>2) U
C. B. N. S. 553. 31 L. J. C. 1\

;«; nij:o,i V. Be/l (1816) 5 M.
i S. 198, 17 n. II. 308, and in
Biarclow L. O. 568 (also in 1

SUikie 387, and in Holt N. 1\
2-3). It might have been said
that sending an incompotcnt i)cr-

9011 to fetch a liNulod gun was
evidc-npo of neglijTPnoe (coo the
iir.-t count of the declaration);
but that is not the ground taken
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Tho .a.uo rule ha« b.vn applied in British India to tho ....

of an explosive nnxtur. being .-nt for c-arnago by r.,1-

.•ay uithout warning of its charaet.r, and oxidodmg in th-

raihvav company^ olHce. .hero it .as being hancUed alon.

.-Uh other .oods(n; and it has b.en he d m a sunda.

ea^e in Massaehus^nts that the consignors habd. y is none

the loss because the danger of the transport, and tho daniau.

aauallv resulting, hav. be-n increased by anotlu-r oo...gno,.

independently sending other dangerous goods by the san.

conveyanco (<?)

.

Gas ,the ordinary illuminating eoal-gas) is not of its<^lf.

perhaps, a dangerous thing, but .ith atmosphene a.r for.ns

a highly dangerous explosive nnxture. and also makes .1.

mixed atmosphere inc>apable of supporting life (.)• ^^^^-'-'

undertaking t., deal .ith ,t are therefore bound, at all event.

to use all reasonable diligence to prevent an escape wind

may have such results. A gastitter left an imperfectly eon

ncc;.d tube in the place where he was working under ;

contract with the occupier; a third person, a servant ot l>a

occupier, entering the room with a light in fulfilment c

hi. ordinarv duties, was hurt by an explosion due to ,

escape of gas from the tube so left; the gas-litter was hd

liable as for a 'misfeasance independe.it of contract J

It has been suggested in the Court of Appeal that

137, 132 V. K. «87. The duty

soerns +o be aiitoccdpiit, not iixi-

dent, to the contract of carriaj^o.

ici Lijells. 0(iii;ia lJ>n,l- 1- l^-

1 All. 60.

(-,/) Bo»/,<). Jr AlhcH'j il. H- <'"

V. Shn.l;/ '1871) 107 Ma--<. 'XlS

.-dualin." a iiitro -llvcoriiic .-..ni-

jK)i,nd, and exploders, ha.l l.ern

ordered by one customer of two

..oparate makers, and by tl.oni sepu-

rately consigned to tiic r::i!'.v '.y

company without notice of tlv

chara<tor: held on derauner tl

lH,th manufacturers were ri'-'li

sue i in one action by tho eompan;

,M See Smilli v. JloHtnn '

r.;>,/,t Co. (im)) 129 Ma.-«<. :ii

; /) farri) v. Smifh (lSVi> t

!. I). .32.5, 48 L. .!• <^- I'

Lope. . I.;. Neprlisoncc was lo,

St.. a laet. Burfow^ v. Mnn''.

Has, Co. (1872) L. H. T l':>^-

Kx, I'h. wa« ft case of contrai'
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motor-car at rest, having {X'trol in tin- tank. i> a (laiipcrous

tiling. This opinion was not Ilt'co^isa^v for thr di<ision ';?;.

Poisons can do as mnch niiscliiif as loaiK'd fin-arms or

rx[)losive8, ihouji^h tln' (lanj:rr and thr aii|)ro|iri:iti' pri'inii-

fions are diilVrrnt.

A wholosah' driiir^nj-l in Xi w York |im|init il to siH

I'Xtract of daniK'lion io a retail chcini^i. Tlii thinj^

(|(li\cr('(l was in truth cxlrart of l)clla<lonna. whiih liy

till' n< "I'ligiMici' of thi' wholi'sah' dealers assistant liad hii n

wi'iij^dy labolh'd. By thi' ri'fail (h'liirgist this rxiract w.is

.-old to the country practitioner, and '.)y iiini to a cuslorniT.

wlm took it as and for extract of chmdclion. :ind ih' nln'

was much' seriously ill. The Court of Appeals juld the

\viii)lesah> deali-r liahle to the coiisuiner. " The ddendant

wiis a dealer in poisonous druses. . . , The death or irreat

liedily harm of some person was tlu' natural and almost

iiii'vitablo consequence of the sale of helhidonna hy means

of till' false label. ' And the existence uf a contract l)c-

tuien the defendant anii the immediate [Hin'haser from him

cuiild make no dilferonce. as its non-existence would ha\e

made nono. The plaintilfs' injury and their remedy would

iiuve stood on the same principle, if the di'fendant had sriven

till' belladonna to Dr. Foord ;tlie country praetiticaier;

"without price, or if he had put it in his shop Mithout

his knowledge, under circumstances which woidd probably

have led to its sale
" —or administration without .sale

—"on

the faith of the label" ^h). Tiiis case has been liituiilil

• '/) Muiti/roiev. Pmii/elln |I9Iit|

: K. 15. 43, 8S L. J. K. 1!. 915.

C. .V.

Jij Thoiiia.1 et ux. v. ll'iiic/i':~ii;

;lvi:2.) X. Y. 397, Uigelow L. C.

•>02. Tlie decision seems to be

generallv followed in Amt-'rica.

l,j\vo:' ( iinada, Imt the peculiar

liiuiiiiL.'^ ol tlie ju.y prevoiit''<l tlii.-,

point ot law frtiiii l)eiiig C(Mi»iclcred

liy tlic .hiilicial roiuiuittei. More

lalelv tile Judicial C'ointiiitte*' lias

retVni:d to T/iomtin v. lVhicl'c<<tfif

with uppurent approval: D'niiinion

lie,,:, V. Etiglaud [1898] A. ('. .\>ihiiii/ Gat Co. v. Cn/lixf [1909]

7li, ti7 I>. J. P. C. 1.50, was a ea.se A C. (J40. *i4t), 79 L. J. I', i.'. 13.

uii similar facts under the law ot
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j,„ WTIKH OF ISSUKINO 8AKETV.

in F„Rla.,d ... BO too far; b„t .. i. I.anl lo .. i.. what r™,,.l

t:rta.;,..: than /).>»» v- «'" *° '" " '"^ 3'
l°JUi„.ilar, tl,o .lamas- -uU -" ">. '" "'' ™

^^

; , ,e» r,.moto. 11- on,. «.ad. Madonna u,.o the wo.l.l

, b.lU.d a, .landcUon (tho t«o ..xtra.t* lK.,n,. o.he,w..o fc-

n'ui-hab... o„lv bv „,i.,uto ,.xan,ina,ion) .. ., a more ban

;:l,b...„,,...,o..n..tbat»„,eono»n..a.,t^

rirC^to^:::—^^^^^^

"iVcan hardlv bo »id that a wrongly labclU^d ,,...«...,

,h .0 trno chamoter i. t^ot di,.ovorabb. by anv ord,„»r.

:.:: nltion ,u., .= a .tcfu. pntcbascroould orwonld .n*

Is in itKl£ loBS dangoron. than a loa.W g"". Iho ......

indeed, shows the contrary.

N'evcrtholcs. dlfflculti« an- M. in £"-';"<> ab»»

:i:;v:"r;:E\:.:".". -

dispensei ul cne
^^^

knew that it ^va8 intended to De useu uj.

Knew tiiai, ^ action seem?

whom it in fact injured (fe). The (^use oi

have been treated as in the nature of deceit and Thome.

uZ^Zer does not seem to have been known either

1 or to the Court. In the line actually taken one s,

::;; don ~e that the ground of HabiUty, if a,

„;: 't oithor warranty or fraud. But this is erroneo

((, The jurv found that tl.e.-«

^as not liny negligence on tho

part of tho inu;rmediatc dealers;

Ihe Court, however, were of opmion

.ijrtt tb!=. was immaterial.

,.) See per Brett M.R..^/"^''-"

V. Pender (1883) U Q- »• 1^'^

p. .514, in a judgment which -i

endeavours to lay down a u

wilier rule.

(k) OeoraB v. Skivington (1

ITS E-' 1 ^-8 T„ J. Ex. f
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a^ itio judjfmtiit in Th(>,t>ax v. WiHrhr-xhr niivt'iillv and

(l.aily shows. Wfhthcr thnt case was WfU ilcoidiil upprars

to Ih- a p<,'rfc'<jtl.v op a (jiuhtion for our comts ;/^. In iln'

priMiit writer's opiuion it is pood law, and on<;Iit lo In-

foll()Wf<l. Certainly it coims witliin tln' lanfjinijri' of

Tiirke li. in Lfmtjmeul v. IloUiihiij {m ) . wliidi doi> not

*li Mv l<gal nsponHibility " when uii\ oin' .Idivcrs to anotlicr

witlidut i.oticc uu instruiui-nt in its nutiut^ danpcrous umliT

paiti'iilar circumstances, as i '.oadtnl yun which he liiins( 11"

ha-s Unide^l, and that otlier person to whom it is dili\«n-<l

is injured thereby; or if he places it in a situation (asily

accessible to a third i>erson who sustains daniaj^c from it.
'

In that case the defendant had «old a dangerous lliinp:,

namely an ill-made lamp, whidi cxpl(Hlcd in use. hut it

was found as a fact that he sold it in j^ood faiih, and it was

not found that there was any nogli<xincc on his jiart. .\s

lamps are not in their nature explosive, it was quite n>,'litly

held that on thes- facts the defendant could be liahh' only

fi oontiactti, and therefore not to any person who could not

Hic on his contract or on a warranty tln'rcin expressed or

iiiiplii'd.

.\ nnich more decided step was taken hv tli" Court of

.\ppial in Clarke v. Armij md Sarii ('o-i,i>, nitirr

Sori'tif 'n I. There the defendant compiinv sold tins of

-7) nij-o,'. V. B^l (181«) .') M.

i S. 198. 17 11. n, 30.S ."?.-''

pp. 50i). 507). Ii.'n never '

i i ' >-

ap|i. ,ve:l that wc .:;, ".v ?. "n' •-'•^

net \'ecn so actively " ' "Wi: 'In'

t!ie ' Hirt of .Vppoal in'i\l he pi -

•elude 1 from free di-iciswnii of t i'

piiiiciple invoivod. In / - -.jii'li/r

. /..••y (1837) 2 M. & ^\ nt

p. .VUI. 4fi R. il. 693, the v^uart

wa< .xMiicwliat a.stute to avoid di?-

<?u-«,in||r thai piincijile, ami dcclii)"
'

to eoinriiit itself. Dixon v. Bell is

I'ito I l)v I'ariip IJ. a« a stronfj <aac,

anil apparently with hesitating

acceptanic. in Lonriimifl v. llolli-

,/«./-nH.Jl) r. Kx. 7«1, 20 I-. J. Kx.

430. m !!. U, 459. In Ireland it

hin '-.I ti-ratod as of undoubted

,. ity: Sullivan v. Creed [1904]

1 i 317, 333

(, .:.! L .T i'x. at p. 433.

< ,.)
I
1903] 1 !>. U. 155, 72 L. J.

'. t! 1.53.
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S

I

.hlorinat. of linus a .li>inf.rta..t of a., irr...Uu>K "atu.

whi.-h .a« apt to tly out in th. far. of .my on- who o,...,. i

a tin witlumt s,uH-ml ..uv. Th. plaintitt. a punl.a.r t.,„

the compuMV. Huil.n^ in this u.v. Ho -lid not know «!

th. ri«k; tho comp-y-H n^anapr-r -lid, and had mstnu,.

tho KaUnman to waru punhan-rs, but th- .al-sn.an onun..

to do so Th. Couit hohl, apart Iron, an.v .,urstion as i

the ollcct of t..nns .-x.ludins any wa.rantv. that "tl...v ,

a duty n.t upon th.. v.ndor who knows f tl>,. dan.,n.

ohat-a^t.-rof th<^ poorls whi.h he .« supplvin,, and who k..o.

that tho pur.ha.T is not or n>ay not bo awaro of .t. no, ,

supplv tho poods without giving warning to tho punl,a>

of that dungor
^ (ok And this duty, though in faot anp,

out of a contx-ao. of saU>, is indoiK^ndont of oontrac.
.

1 1.

is nothing in tho reasoning of tl>o Court advorso ... ,1

possible oxiBtenco oi such a duty whon there .« no «>....

at all (p).

We now oonu- to M.o duties in.pos,.! by law on t

occupiers o buildings, or persons having the eontn^

other struc,.res intend.Hl for hun.n. use and oooup. -

in respect of tho safe condition of the buddn.g or stru. t >

Under this head there ai« distinetions to be noted l>otb

to the extent of the duty, and as to the persons to wlu,.n

is owed.

The dutv is foundtKl not on ownership, but on possess!

in other words, on the structure being .nainta.ne,. un

the control and for tho purposes of the person held au>.

T I nq.i'lIlK H (P) Tlie language of I"

:.!.„, .ho,.t of actual Uno.le.lg. ^^^^ ^^^Z^. ' '^

;"> V B.^^v * Co. !191.)1 3 even ci.oJ in argument.

K. 15. 3.Jl, Si l" •'• l'^- ^'- ^''•'-



CONDITION or BL'ILI>INH8. ;-.I:{

ahle. It gcK'» beyond thi' coniiuoii (Irxtrinf of ir.<.|Miii»il)ilii\

fai servants, for tlio mtupicr nimiot (liHtlmrsi-i- liiiii> If l>\

luploying an independent eontrac tor for t\v niaiiiliiiuim'

and repair of the strueture, however direful he may be in tli •

'hoice of tliat eontructor. Thue the duty is describiHl u.«

Mnfl muHTsonul nither than personal. Personal dilipenee

on the part of the oeeupicr and his servants is irmnatirial.

Thus there is a limited duty of insiii-auei', as one ma.\ lall it.

though not a strict duty of insurance su<li as exist > in thi-

( lasses of c-aso8 governed by Ri/lands \. FIctrhrr.

The - paration of this doctrine from the ordinary law of

iiii:lig«'noe, which is inadequate to account fur it, ila^ hi n

till' work of recent times. As late as 1864 {q, lh<' Lord

I'hi'f Harou Pigot (of Ireland), in a very careful judy-

iii'ii;. I Diifessed the difficulty of disecverinj; any general rub

ilnll. Two years later a judgment of the Court of C'ommnM

I'lras. delivered by Willcs J., and coniirmed bv the Kxcln-

(juer C'hanib<'r, gave us an exposition wliii li lia> since been

rffrarJetl on both sides of the Athiiilic a> a b'adini;-

autlioriiv (r;. The plaintiff was a journeyman ga--titti i.

(•iu]>|i ed to examine and test some new burner> whii h had

bwii .-iupplied by his emplover for use in the defi ndant .s

sugur-retinery. While ou an upper floor of the building,

I'.effll through an unfcnced shaft which was used in working

hours tor raising and lowering sugar. It was found as a

fait tint there was no want of reasonable care on the

iil.iiutilfs p-art, which amounts to saying that even to a

careful [terson not alretily acquainted with the building the

(yi >"//((»« V. Waterf, 14 Jr. (r) Iiitlermaur v. Dames (18<><ii

[( L. I{. 460. Sec, liowevcr. L. R. 1 C. P. 274, 35 L. J. C. V.

V'r.
.

,. V. liuifietl (1840) 6 M. 184, 2 C. 1'. 311, 36 L. J. C. P.

\

^ \\ ;,t p. 510, .55 H. R. 717. 727, 181, constantly c-iteJ in latir case-.

wti'Tc there i-t a img^oetion of and reprinted in liij^clow L. (_'.,

I
tl;.; avAnn rule. and Itadclifto and Miles, Cases on

Tort*.
f—T. 33
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514 DUTIES OF INSURING SAFETY.

^«CC.

danger was an unoxpected and concealed one. The Cc

held that on the admitted facts the plaintiff was in

building as " a person on lawful business, in the course

fulfilling a contract in which both the plaintiff and the

fcndani had an interest, and not upon bare pcrmissic

Thev therefore had to deal with the general questiot

law 'as to the duty of the occupier of a building ^

reference to persons resorting thereto in the course of b

ness, upon his invitation express or implied. The com

case is that of a customer in a shop: but it is obvious

this is only one of a class. . . .

" The clas's to which a customer belongs includes pei

who go not as mere volunteers, or licensees, or guesti

servants, or persons whose employment is such that da

may be considered as bargained for, but who go upon 1

ness which concerns the occupier, and upon his invita

express or implied.

" And, with respect to such a visitor it least, we con

it settled law, that he, using reasonable care on his par

his own safety, is entitled to expect that the occupier

on his part use reasonable care to prevent damage

unusual danger, which he knows or ought to know;

that, where there is evidence of neglect, the question wh

such reasonable car© has been taken, by notice, ligl

guarding, or otherwise, and whether there was contrib

negligence in the sufferer, must be determined by a

as matter of fact " (s).

The Court goes on to admit that " there was no ab;

duty to prevent danger, but only a duty to make t!>.'

as little dangerous as such a place would rep nabl

having regard to the cc trivances necessarily usi

carrying on the business." On the facts they held

(•*) L. R. 1 C. P. at p. 288.
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•'there wa* evidence for the jury that the plaintiff ^.a8 inthe place by the tacit invitation of the defendanf
bu^iness in which he was concerned; tha t r^^^^^^
reason of the shaft unusual danger, known to he din'<lan

t;
and that the plaintiff sustained damage bv retlof tha danger, and of the neglect of the defeS,„t a^dTs

'im of It. The judgment in the Exchequer Chamber (f)
^ httle more than a simple affirmation of this

^
^

It is important to obsone the careful terms in which theaw was here la.d down by a very strong Court (., l

.hole class defined by the Court) is not entitled to find 1
state of poszt.ve safety, but only to wanting of unusual
anger mcxdent to the nature and uses of th^ place Onhe other hand the occupier is not entitled to crc-ate or maiu-tam a state of things so dangerous as to make the

" 1practzcaUy .nacccssiblo or impa.ssablo, even if he gives war-
ing: unless, .ndeed. the warning amounts to a .^rning off.hen here would be no question of an invitee's right

.ould be m substance a withdrawal of the invitation We
«re not concerned here with other grounds on which this
«"ght or might not give just ivason for complaint.

The right arising from invitation as above defined may
'-exist with a right arising from contract, as where the

I

person entering on a building or structure has paid for
admission. Such a person is entitled, without qualification.

,

tohnd a state of things as safe for the purpose in hand as

?. WiS„'j?, f:„l"-
«-^'' JJ- Cp. Mr. W. H, Griffith'.

iE.loP 1 ir :
'^•""'^ff"'^= *«'•« article, "Uuty of Invitors " L O

I

t.loC. J.. Keating and Montague TJ. ,x,ii. at p 25€
^'

3-d ^2,
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— J

reasonably competent care and skill can make it. He
claim this by a warranty implied in tlie contract. In

respect it is more than an " invitee " coming on bus

can claim under the rule in hidertnaur v. Dames; for

plied warx-anties of this class exclude any question of '

the wurrantor knew or ought to have known (a;). It is

clear that there is anything more in the substantive com

of the duty, notwithstanding suggestions which have

made to tliat effect. For a plafe is reasonably safe (pro\

that access and use are reasonably practicable at al:

adequate warning is given of any unusual risk that

be pi-esent, such as an open lift or trap-door.

I can see no reason for thinking that the duty dinl

in Imlennaiir v. Dames can be esc^iped by delegatiiij

performance to an independent contractor. It is not si

in the terms which Willes J. would have used if he

meant to add this to the limitations he so carefully

down.

It is hardly needful to add tliat a customer, or (

person entitled to the like measure of care, is protcctcK

only while he Is actually doing his business, but whil

is entering and leaving (y). Ard the amount of car^

quired is so accurately indicated by Willes J. that

remains to be said on that score. The recent case?

important chiefly i>s showing in respect of what kinc

property the duty exists, and what persons have the

"ights as a customer. In I)Oth directions the law seor

(^) Francis v. CockrM (1870)

L. R. 5 Q. B. 501, 39 L. J. Q. B.

291, Ex. Ch. The only exception

is of latent defects: ih., followed,

Macleiian v. Se^ar [1917] 2 K. B.

32.5. 86 L, .7. K. B. 1113, whem
Indermaur v. Damei is carefully

distin^iished by McCardie J.

(y) Chapman v. RothrceU

E. B. k E. 168, 27 L. J.

313, 113 R. R. 588, treated

very plain case, where a tra]

wa.s left open in the flour

pas-sasfo ipiiding to the defci

ofiBce.

imm.
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uu wiiole, iiioiv strino-onf in tl,
ir.ueration. With rog-ard to tU

'"''''"^

'>" or about tho nronortv „-l, ,•
"^"'•'

'
^^"'•'i

-• apparent bonefit to tho oocupior f ,

' ^''''''

»on^.;. V\horo gangways for aoros^ ,„ ,,.;.. •

dork wpi-o piovidixl bv tbo d^l ' '" *

;«-.e,a
:,„.™,^:^t:^:^'Zi,":;,T:'

'"•'

Si access loi all such p<>rsons is part of o rl^t
uu^imss, tliey are paid for if K.- n

.ho Aips o„ behaif „, .„^ „,/°'
' '"";' »"™ "f

™.plo.vecl under contract with . .
•

'"""" ""

« «..".. for ,„e wort „ 1'":t^T ^''^
anil l« down th . .,.„• .

''<"'' '"'""!"l'- '"oki'

"J W.S C- ;7 '"• '"' '"" '""" Ml "'" <l'« -look

«-«n.roi of the X-« ,™",:^
"" '™" '""'-"' •-''

^.^ownc'r fron ;'^,,: ^Z '"
''r':"''-^"

""

«.-"i"? .» it was deli -oi!^ P .,.

'.
""''"""' "' "-

*-«™or a,tr -:;,-:-:--- ^,-
'-) Sec //o/wes V. .V. j; » rn

,^l.r R.6,ix. 123.40L.J.EX.

I

'
• /'• '> 308, 46 L. J. O. P. 823

"

("jAm.VA V. London ^ ,s>^

I

A«Mm„« i)^^^., f.^ (1868) L r'

3 «'. P. 326, 37 L. J. v. p o,,;

'Rovill C. .1. and Bylos J., rf;,,
Koatinif J.).

(4) ;/c./t.r« V. Pe.uJn- (1883) 11
Q. n. Div. 503, 52 L. J. Q. B. 702

(c) Per Cotton and Howen L. JJU Q. B. Div. at p. 515. The

tf««r«l-=''SS'
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larly, the owner of a building lot in flats h answorn

to the oxtont of uon-apimrent defects (d), foi- the safe i

dition of the common staircase to p.rtions coniinj,' to

business with any of the tenants, by reason of his necessa

implied undertaking to keep the staircase in repair (e).

duty of raibvay companies is the same as that of oi

occupiers (/); and so is, as regards duo care in the con(

of the performance, that of a lessee of a theatre or the 1

whether the performance is under his direct control

not {g).

A person lawfully entering on land, or into a buiM

in the discharge of a public duty or otherwise with j'

3
judgment of Brett M. It. attempts

to lay down a wider principle with

wiiicli the Lords Justices did not

agrree. Seo p. , above. It must

be taken as a fact, though it is not

clearly stated, that the dcfcrtive

condition of the ropo might have

been discovered by reasonably care-

ful examination when the staging

was put up. Cp. Ellintt V. C. P.

Itohe.tf * Co. [19161 2 K. B. ,518,

85 L. J. K. B. 1689, ('. A.

(d) Bohson V. Horileu [1915] 1

K. B. 634, 84 L. .T. K. B. 399,

O. A.

(«) iller V. Uinwock [1893] 2

Q. B. 177, C. A. Otherwise where

there is no duty to the tenant to

repair: Lane v. Cox [1897] 1 Q. B.

41,'). 66 L. J. Q. B. 193, C. A.,

or to m"intain safe conditions in

otherr 1 tpect*, such as lighting a

staircase: Jlug^ett v. Miera [1908]

2 K. B. 278, 77 L. J. K. B. 710,

C A. A special agreement with a

tenant to do certain repairs does

not give a right of action in tort

to aay otlier inmate of tlie Louse

who suffers damage by default of

such repair: Cavalier v.

[19061 A. O. 428, 75 L. J. I

609. Ace. as to an implied s

tory undertaliing: B'jall v. Ki

i-Son [1913] 3K. B. 123.82

K. B. 877.

("/) Not a stricter duty: .Vn

V. O. W. R. Co. [1915] 1 1

.584, 84 L. J. K. B. 598, (

But, with great respect, the

rectnosa of this decision, tl

unanimous, may be dispu

having regard to the si)eeial

legos and duties of railw.iy

pani« and other public bodic

Mr. \V. H. Griffith's crit

L. Q. E. xxxii. 255.

(g) Cox V. CouhoH [191

K. B. 177, 85 L. J. K. B.

C. A., i.e., a paying spec.

contract does not include a pi

warranty that reasonable can

be U8ed for the safety o

audience. This, of course, do

apply to the condition of the

ing: Frnncit v. Coohrell, p

above; and see the judgm(

Swinfon Eady L. J. Th=?

were peculiar.

"^i'^mm:'^ri-:^-W!!jm^^:^.?:-
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liiif^ to il.^

necessarily

r(e). Th.

it of Otlil-

the conduit

or tlio lik''.

control or

a buililiiiL'.

with .j'i~h-

\ie,- V. /'-,;.

5 L. J. K. I!

implied stat i-

'laJl V. Ki'hifi:

\. 123. 82 I,. .T

duty: Soniini

1915] 1 K. B.

B. 598, C. A.

ipect, the cd:-

cision, tlioiiijh

je disputable.

B special privi-

railw.ny com-

blic bodies: sw

Ith's criticism.

Hon [1916] 1

r. K. B. lOSI.

ing 8poc.'.wr«

dude a positivi"

nable care shall

safety of the

course, does not

on of tlio build-

oohrell, p. iW

e judgment of

J. Th? fsff

DUTY IN KESI'KC-r OF CAKKIACiKS, SHIl'.s, Eif. 5iy

ficiition, would seem to be in the same po.sition as a customer
and not to be a mere Ucensoe, though such terms a.s

"
lioen'v.

bv authority of law " may sometimes be applied to the,*.)

tascs. Wo do not know of any English authority precisely
ia point, but the question ha. been raised in America.

The possession {h) of any structure to which human beinirs
an intended to commit th.Mnselves or their property, animate-
(a- inanimate, entails this duty on the occupier, or rather
controUer. It extends to gangw^ays or .staging in a dock,
a^ we Imvo just .seen; to a tcii.porary stand put up for seeing
a nice or the like (i), to carriages travelling on a railway
or road (/.•), or in which gowls are despatchixl (/• to
ships (m); to wharves, in respect of the ..afi-ty of (lie frontapo
for iships moored at or approaching the wharf (»': and to
iiiiuket-places (o).

'/') Xo such duty lie-i oi. an
..«iie:- who has not control of the
I'l.ue: Malone v. Laskn/ [1907] 2
K. ». HI, 76 L. J. K. B. 1134.
( . \.

(/) FkuuU v. Cockidl (1870'i

E-t. Ch. L. R. 5 Q. B,. 18!t, 501,
39 L. J. Q. B. 113, 291. The
jilaiiitiff had. paid money for ad-
iiii*ion, therefore thero wa.s a duty
f • loiiti-actu which made aiiy ques-
tion of the defendant's knowlcdgo
immaterial, but I can see no other
distiiictioi).

l/ ) Fotilkes V. Metiop. District

H- Co. (1880) C. P. Div. 157,

-9 L. J. C. P. 361; Mcffatt v.

h"ie>„a,i. (1869) L. R. 3 P. C.
115; and the duty seems to extend
to the proper conditioa of all

thiiigrs necessarily used with or
about the carriage, such as the
freedom from vice of the horse
drawing it: }Fhite v. Steadman
[1913] 3 K. B. 340, 349, 82 L. J.

K. B. 846.

(/) Ellioll V. Uutl C1885; 15
Q. B. D. 315, 54 L. J. Q. B. 518.
The seller of coal^ sent thorn to
the buyer in a truck with a dan-
gerously loose trap-door in it, and
the buyer's servant in the course
of unloading the truck fell thro'igh

and was hurt.

(wi) 7/(71/" V. Cu/lifojfl {1879> 4
C. P. Div. 182, 48 L. J. C. P. 372.

Control of a ship may be enough,
after a >ery short time, to fix tiie

charterer with liability for defects
—at any rate in appliances imme-
diately required for use—which
could eaadly have been discovered:

Manic;/ v. Scott [1899] 1 Q. B.
986, 68 L. J. Q. B. 736, where the
statement in the text is approved
per Bigham J. at p. 992: 68 L. J.

Q. B. 739.

(») The Moorcock (1889) 14 P.
Div. 64, 48 L. J. P. 73.

(o) Lax V. Corporation of Dar-
lington (1879) 5 Ex. Div. 28, 49
L. J. Ex. 105.

^'V«;|1^*J.1|W^T-- ...
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3

In tho oaso of u wharKngor Iio is bound to u'so roascii

fari> to nswrtaiu whcthor the bod of the harbour or i

adjaif'iit is in a safe i ondition to bo usod by a v

cominj? to disoharj^e iil his wharf at reasonabh> t

having regard to tlie conditions of tide, tho sliip's drai

of wator, and tho like. But this duty exists only so

as tlip liver bed is in the wharfinger's possession or

trol (/>;. The o\vn«'r of a sunken wreck is bound at liis
]

to give reasonable warning to other vessels {q).

A railway passeng«'r using ono company's train wii

ticket issued by another company under an arrang"^!

made l)etween the companies for their common beneti

entitled, whr>ther or not he can be said to Iiave contra

with the Hrst-mentioned company, to reasonably safe

vision for his eonveyanco, not only as regards the construe

of the earriag;> itself, but as regards its fitness and sa

in relation to other appliances (as tho platform of a stat

in connexion with wliich it is intended to be used

Where goods are lawfully shipped with the ship-owi

consent, it is the ship-owner's duty (even if he is not bo

to the owner by any contract) not to let other c!

wh''' will damage tliein bo stowed in contact with them

O' cattle-market are bound to leave tho mar

pi '
' • ^asonably safe condition for the cattle of per

wii. to the market and pay toll for i>s use (/).

p) The CaUiopp flSgi] A. C.

11, 60 L. J. P. 28, roveriing^ th«

decision of the C. A., U P. Div.

138, 58 L. 3. P. 76, on a different

view of the facts. The reason*

jfivpn in The Mnorroik. noto i it^,

nbove. soem to be to some extent

r|uali<ied by this, though the deci-

sion itself is approved by Lord

Watson [1891] A. C. at p. 22.

iq) The finark fJ899] P. 74, 68

L. J. P. 22.

Ti) FniiHen v. Mcfrop. l)i

It. Co. a880) 5 C. P. Div.

49 L. J. C. P. 361.

(s) llaijn v. CuUiforrt (18"

r. p. I>iv. 182, 48 L. J. C. P.

(f) Lax V. Corporation of

lin'jioH (1879) 5 Ex. Div. 2(

L. J. Ex. 195 (the plaintiff's

was killed by a spiked fence r

a statuo in the market-place)

good summary of the i.iw, a<

as it goes, is given in the argn

^V^^^m^ •
4 •• '^^^BfTir^'Av

,
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In the varions «p|dirations w,- havo ...ontionn,!. th„ ,|,„v
.loos not oxtond to dofo.t.s inr.,,,ahl.. of boinff disrovon-d hy
tho f^xprciso of roa.onabl.. oar... snoh as latont flaws in
iii.-tal («); thouph if do<.s oxtond to all sii<|, ms raro and
>kill (not. moroly caro and skill on tho part ..f tho dof..„-
diint) ojin <»uard against (j).

.\frain, wh.-n tho bnildor of a ship or oarrinir.. or tho
luak. rofn .marhino, has doJivor.Hl it ont of hi. o^^ n po..ossi„„
:.nd oontrol to a pur.hasor. ho is ,.n<h^r no .Intv to p.r<ons
iiMnjf itas to Its safo condition, nnlo.ss tho thin? was in its.df
of a noxious or dangerous kind, or (it .«K)oms; nnloss h,. had
aitnal knowh^lgo

{,f) of its boin- in snoh a sfato as would
^i.nount to a oonooalod danger to persons using it in an
onhnary mannor and with ordinary oare (.-).

lability undor tho rulo in Ind^rmaur v. Darner (.«) maj
!" avoided not o.dy by showing eontributory n.-glioenco in

.') Cavp J. .>I„M, (I C.) f,„. Hin
I>lnintifr, a Ex. Div. at p. 31.
The (|ue-ition of the daiipT hoing
<ilivi.)ii* wa.s oonside vd not opon on
the appoal; if it liatl bppn, f)ii. a^
to tho result, per UramwcU L. .J.

It h&A been lielil in .Minnesota
1889) that the owner of a IjHildinir

frwiuented by tlic pnblie is bound
not to .illow a man of known
duiieorous temper to be employed
alHdit the building: /)enn v. Sf.
Piiiil I'nion I)ep<it Co., 29 Am.
Law Reg. 22.

ii) Readhmd v. Midln,,,! R. Co
1869) Ex. Ch. L. R. .t Q. B.

579; a case of contraet between
farrier and passenger, but the
principle is the same, and indw'd
the duty may be put on either
ground, see Hyman v. A'ye (1881)
« Q. B. D. 685, 689. per Lin.Uey .J.

This does not however qualify the

law as to the soiler's implied
warranty on the sab- of n ohattel
for a speciflo purpose; tliero tho
warranty is absolute that the
iliatfel is reasonably fit for that
purpose, and there i* no exception
of latent defects: ItnmlaU v.
.\r-irs,,,, '1877) •!

(i. H. Div. 102
-»« I.. .1. Q. ii. 2.i7.

.') Il;/t„n„ V. .Vv'" (IHSl) 6
<i- IJ. I), at |>. (iH7.

.'/) Cp. IS,, IPS V. B'ltdt ,{• Co.

f 1913 I 3 K. B. 351,82 L.'.T. K. B
963.

-) ll'u,,'fii/,„(lo'„ V. ll'rifiht, 10
M. A: W. 109.62 11. R.0.34; CoUig
V. s,.l,i,ui (1868) L. R. 3 C. P.
•495, 37 L. .J. C. P. 2.33: Losee

••*

''lute, 51 X. Y. 494. Similarr
as to a repairer: Kml v. Lubbock
[1905

J
IK. H. 253, 74 L. J. K. B,

121,0. A.

(a) P. 513, above.
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the plaintiff, but by showing thut tho risk waf* as w. II kii'.u

to him as to the defendant, and that with such knowhnl-

ho voluntarily exposed himself to it (6); but this will n

excuse tho breach of a positive statutory duty (c).

Occupiers of fixed property arc umler a like duty towan

persons passing or being on nr'aoont land by their invit,

tion in tho sense above mentioned ^
or in the exercise of :

independent right.

In Barms v. ^Vard {d), the defendant, a builder, had I

the area of an unfinished house open and unfonced .
A porx

lawfully walking after dark along the public path on wlii

tho house abutted fell into tho area nnd was killed. J

action wns brought under Lord Campbell's .Vet, and t

case w^s twice argued; the main point for the defence boi

that the defendant had only dug a hole in his own lai

as he lawfully might, and was not under any duty to for

or guard it, as it did not interfere with the use of tho rig

of way. Tho Court held there was a good cause of actit

tho excavation being so close to the public way as to n.ii

it unsafe to ponons using it with ordinary caro (e). '1

making of such an excavation amounts to a public nuisaii

" even though the danger consists in th.> risk of accidenta

deviating from the road." Later it has been held that (

who by lawful authority diverts a public path is boii

to provide reasonable means t/> warn and protect travell

hut (as the facts were found;
(6) Thoiiii^ \. Q<iti,ie,wni>\r. 18

Q. B. Biv. 68.1, 56 L. .T. Q. ». 34(1.

(c) Dicta of L. J J. «i"'- .' J^"''-

deJefi V. Kn.l CrynnriUr (18871 10

Q. B. 1>. 4-23, MS L. J. Q. B- aOl

;

Dfnle^ V. T/ioiii'it Oven f; Co.

[1910] 2 !v. B. 39. 88 L. .1. K. B.

887. See further Yaimnui

F>"i,(-. 19 Q. B. D. 647 and

p. 167, alnne. .S'»mi'/i v. Bnkfr

rissn, A. c. 32.5. 60 T- .r. q. b.

683. was a els'" not of this clu«8.

negligence in ronductinfr a spp

operation

(,l) 9 . 392, 10 L. J. r

195. 82 . It. 375 (18.50); cp

9. 2, ad leg. .Vquil. 28.

(e) This condition is nefe<

to the cause of action: JUi"'

S. lorkuhiie, f(c. Co, (186.

P & S. 244, 32 L. J. Q. B. 2*i

V. R. 317.

^^^^m ''wmmi^si^m- 'S"mi%mym^^w^H tTt'P
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850); cp. II.

28.

is necessary

on: /?/'»/> >

'o. (136:! :i

Q. B. 2*i. 119

against going astruy at tin.' jKiim of <|i\. tmou ;/^. And
the same principle has been applied in the ea<i> of li'iivinur a,

H«ngt>rou3 thing unguurded so in-ar a liisrhwny as to niak**

accidents likely (^7).

In ( "hy V. Hill {h) tlm piiiintid \mi> a |Hrson usine a

I'livate WTiy with the consent of the owners and occnpier.s.

The defendant had the liko consent, as h" alli-gi-d. to put

>late8 and other materials on the road. NO light or other

sifcguard or waining was provided. Tlie plaintiil s hor>..«,

being driven on the road after dark, ran into the he-^ of

materials and was injur<xl. It was Iwld immaterial wli ilier

the defendant was acting under licence from the own. is

or not. If not, ho was a mere trespasser; but the owners

tlieniselves could not have justified putting a concealed and

dangerous obstructiou in the way of per.sons to whom tluy

had held out the road as a means of access (t).

Here the plaintiff was (it seems) (/,- only a licensee, imt

while the licence was in force he was entitled not to liavu

the condition of the way so altered as to .«et a trap for him.

The case, therefore, marks exactly tlie jminf in which a

licensee's condition is better than 11 t lespassers. It has been

<i) lluixt V. Tfiijlor (188.5) H
(i. B. D. 918, 54 L. J. Q, B. 310;

(lef:>ii(laiit», railway cnKartor.*,

Iiad (within the .statutory powors)
diverted a footpath to malic thn

line, but did not fence off the old

direction of tho path; plaintiff,

walking after I'lrk, followed tho

old direction, got on the railway,

and fell over a bridge.

yg) Crana v. South Suburhaii

''I" Co. [1916] 1 K. B. 33,85 L. J.

K. B. 172 (fire-pail left by gas

worliars on land adjacent to road,

knocked over accidentally by a

p,a<«er-l)y, plaintiff, being lawfully
on the highway, injured: for

ret Viti'xi of inftcniou'i but iiii-Kpiiiid

ilpf-!icc« SCO lio jiidcrmcnt of

r,ii-i, .T i

fi,
: C. H '^ ^ 3.5fi, 27 L. J.

C. I' 318. 11, R. 8H (18.58).

01 Cji- '^Kf- y V. Otd f'olony

.V- .Ve../;,), fi m. Co. (ISfi.i) 10

.\lleii (Ma*« ^«l. and ''ixr' .w

I. (.'. (WO.

('m The U
nient^s lpav».

whether tlio „

to use tho nnkii <

publi' building

Lunatic Asylum)

to an " invitation

sense of this clasa ot

t!ie ji'djj

iuitc dear

111! permiidion

n access to a

the Ilanwell

not amount

the sp'tial

wm^Mf ^''m^-mm:^s^maslim6i'
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I'ollowpd asng.. I 1-. n i oniiJiuiy oniplovid in thr n|iair.s .11

ttltcrations of a dwelling Iioiim' whox' servant'* cicutttl

lurking dungf-r by up«'!<ing i\\<- floor on u ilark landing ;^i

WlifH' diunagi> is iloni' by tin- rii"iiitj of ohjirts into

iiiiflnvay from u hniltlinjj, tli Hlmi nilf is that tin- an

<|tnt, in the abscnii- of txiilanation. is of itself i-idcnfe

M.irligeii.e. In other words, the hunleu of proof is on •

oeenpier of tlu- hnilding. If h-' eannot show that the a<

dent was duo to some cause consistent with ilie dne rep^

jind careful niunaK«'nient of the stnictnre. \u- is linblo. T

jiuthorities, tlion^li not numerous, are sufUciont to estabi

tlie rule, one of tiieni bcinj,^ the c'eeision of a c«nut of appe

In Ihfnw V. lioadh- (»w) h bur .f Hour foil from a wind

in the defendant's warehouse in Liverpool, and knocked d"

the plaintilV, wiio was lawfully pnssinjr in th»^ public sin

Thero was no evidence to show how or by whom the bar

was being hand1<-d. Tlie Court said this was cnoujjh

raise jigainst the defendant a presumption of negligei

which it was for him to rebut. " It is the duty of pcrsi

who keep barrels in a warehouse to take care tiiat the

v

not roll out. . . . .\ barrel could not roll out of u wn

bouse without some negligence, and to say that a plain

wlio is injured by it must call witm-sses from the wn

bouse to prove ncgligoneo seems to me pro])ostorons.

in the building or repairing n bouse, or putting pots

the chinmeys. if a person passing along the road is inju

by something falling upon him, 1 think the acridcnt al

Avould be prinm iack evidence of negligence '" (??\ 1

(/) Kimhey v. Gait Lit/lit 4- CoK-e

Trt.
[ 1918] 1 K. B. 439. S7 L. .T.

K. B. 651, r. A. Hold immaterial

TrhethfT plaintiff was invitee or

onlv licensee of the occupier.

u») 2 H. «: r. 722, 33 L. J.

Ex. 13, 133 R. R. 761, aiii

Biirelow L. C. 578 (1863).

(„) Per Pollock C. B. Cp .^

V. London node Co. (1865) •)

&. O. 596, 34 L. J. Ex. 220,

R. R. C27, p. 451, above.
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»as follow, d, IKTllup^. I'Xt.'lldrd, i,, KnOHOf V. London,
Krl'jhtoH mid South CfMisf li„:hin>i fV,. ' o . Tiicr,- as t[„'

pbiutifl was pa>siujr j.lonjf „ li;if|,„a.\ >|,uiiii.'d by a rail-

way bridgi', u brick Mi out of on,, of (|„. pj,,,.^ of ,|,„

i.tidg.' and struck uiid injure oi.o . tr in had pas^.-,!

.:iuaediatoly befoiv. Thcro w^s not ...\ ,.vi,(..|icp as to the
i-onUition of the bridge and oriekwoik. .xccpt that after
f!i.> accidtnt other bricks were foiiml f« lra\e fallen out.
Tlie Couit hold (he maxim " re.n ipsa loquitur to be appli-
cable. "The ^>"f:iidants were under the common law
liiibilitv to k .

,
Mie brid^^e in safe conditic; for the publii,

uniiir the hi, • y to pans und.r if: • and whm 'a bn. k

fill out of tho pier of the bridjr,, without any assiifii-

;il>le cause except the sliffht vibration caused by a passinsr

liain," it wns for tho defendants {, .show if they could,
that the event wias consistent with due diligeuco having been

n^..l to keep the bridge in safe repair (;;,. This decision has
\,M\ followed, in the stronger case of a whole buihling fallins.

into the street, in the State of New York. " Huildiiio>

properly constructed do not fall w ithout aderpiate cause "
{q^

.

In a later case (r) the occupier of a house from uhich n
lamp projected over the street wtis held liable for damage
done by its faU, though he hud employed a comj-etent
person (not his servant) to put tho lamp in repair: the fall

was in fact duo to the decayed condition of the attachment

(o; Ex. Cli. L. IX. « Q. B. 759,
(I'L. J. Q. Ji. 285 a871).
(p) I'er Cur. L. R. G Q. B. at

PP 761, 762.

(?) Mullen V. St. John (18741
47 -V. Y. 567, 569.

(r) Tarry v. Ashlon (1876) 1

Q. B. U. 514, 45 L. J. Q. Ii. 260.
The lamp was not a nuisance in
itself, per Blackburn J. In
fritchard v. Peto [1917J 2 K. B.

173,86 L. ,1. K. B. 1292, the statp-

nioiit that Tar,)) v. Af/ifon W.1S ;,

nuisance ease must be taken as a
verbal slip: the decision i« rijjlit

becau.s« there was no evidonoo tliati

tho defendant knew of any danger.
Tliis liability has been decided in

Ireland, Palmer v. Bateman [1908]

2 Ir. R. 393, not to extend to latent

defects: we should liavs thougrht
thU almost too plain for argument.

' .-L. W.-.
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of the lamp to its bracket, which had escaped notice. " It.

^•as the defendant's duty to make the lamp reasonablv

Kife. the oontraetor failwl to do that . . .
therefore th.

defendant has not done his duty, and he is liable to

the plaintiff lor the oon.sequences " (s) •
in this .um.

n.-ligoncc on the eontractoi's imrt was found as a fact.

On the same prineiplo a public body executing authorized

works remains bound to have regard to public safety {t„

and to take all reasonable and usual precautions again.t

the risks involved in the nature of the work. Under tlu

niodern authorities "it is very difficult for a person who i-

on-aged in the execution of dangerous works near a high

^va°v to avoid liability by saying that he has employed a.

independent contractor, because it is the duty of a perso.

who is causing such works to bo executed to see that the;

are properly carried out so as not to occasion any damage t

persons parsing by on the highway " («)• The principl

is equally applicable to persons interfering with the highwa

for their own purposes and local authorities repairing tl,

highway itself (x). _
Combining the principles affirmed in these authorities, v

see that the occupier of property abutting on a highwa

is under a positive duty to keep his property from beir

a cause of danger to the public by reason of any dafe

either in structure, repair, or use and management, whi(

Q. B. 704, C. A. x\e to tho d

tinction between damage rau.scd

failure to take reasonable prfci

tioas incident to the nature of

work itseif, and by "casual"

" collateral " neglect for wli

only the actual wrongdoer and

immodiate employer are liable,

[1899] 2 Q. B. at pp- '6,.

H'ihon V. Hodgion'a Kit>ri>

Brewery Co. [1915] W. N. :)«

L. J. K. B. 270.

n) For Blackburn J., 1 Q. B. D.

at p. 319.

(0 Hardaker x . Idle District

louncil [1896] 1 Q- B. 335, 65

1.. J. Q. B. 363. Cp. The Snark

[1899] P. 74,81,68 L. J. P. 22.

(u) Per A. L. Smith L. J-,

nollidai/ V. National Telephone

ro. [18991 2 Q. B. 392, 400, 68

L. J. Q. B. 1016.

x) Penny v. Wimbledon Vrban

ro.u<c.7[1899]2Q.B. -2,66L. J.
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reasouable earo and skill can guard against. This does not

exclude the liability of any other person for a negligent

omission of himself or his servant in the coui-se of employ-

iiK'nt, by which damage of this kind is immediately

oau!ed(y). It likewise appears that the rule extends to

all persons undertaking works involving danger to the

public; and the recent tendency of the Courts is to enforw'

this as a broad and wholesome rule of public policy and

discourage minute objections.

But where an accident happens in the course of doing

on lixcd property work which is proper of itself, and not

usually done by servants, and there is no proof either

that the work w-as under the occupier's control or that the

accident was due to any defective condition of the struc-

ture itself with reference to its ordinary purposes, the

occupier is not liable (2). In other words, he does not

answer for the care or skiU of an independent and

apparently competent contractor in tlie doing of tiiat which,

though connected with the repair of a structure for whose

condition the occupier docs answtu-, is in itself merely itici-

dent to the contractor's business and under his order and

control.

There arc cases involving principles and considerations

very similar to these, but concerning the special duties of

adjacent landowners or occupiers to one another rather

than any general duty to the public or to a class of

persons. We must be content here to indicate their

existence, though in practice the distinction is not always

easy to maintain (a).

f'/) Whiteley V. Pepper (1877) 2

<i B. D. 276.

-; li'elfare v. London 6;

Brighton Jt. Co. (1869) L. R. 4

Q B. 693, 38 L. J. Q. B. 241; a

decision on peculiar fact?, where

perhaps a very little more evidence

might liuvo turned the ncaio in

favour of the plaintiff.

ta) Sec Boiver v. Peate (1876)

^'i^'rm.



3

528 DUTIES OF INSURING SAFETY.

Thus far we huvo spoken of the duties owed to person.

who are brought within these risks of unsafe condition or

repair bv the oceupier's invitation on a matter of common

interest, or are there in the exercise of a r.ght. We have

etiU to note the plight of him who comes on or near

another's property as a "bare licensee.' Such an on.

appears to be (with the possible exception of a mortgage

in possession) about the least favoured in the law of m.

whrare not actual wrong-doers. He must take the property

as he finds it, and is entitled only not to be led into dangc

by "something \^c fraud" (b). On principle it is han

to see why he should be entitled to more because he wa.

child or an idiot, if his condition .-as not known to tl,

occupier and he ..s not speciaUy invited. But some deo

Lns in America have gone ^o great lengths ni favour .

infant licensees and even trespassers, and have been muc

discussed (0). In England they have been fo owed on!

to this extent, that an occupier who knowingly allows yon,

children to come and play on his land must not expose ho

to dangers which, though manifest enough to an adult

ordinarv sense, are not manifest to them {d). On the qiu

tion of ^fact it may perhaps be said that of late years o

Courts have been astute to find evidence of a licence m ca

where the plaintiff, a generation or two ago, would p

1 Q. B. D. 321, 43 L. J- Q- B.

446; Hughes v. Percival (1883) 8

App.Ca. 443,52L. J. Q.B. 719;

and op. Gorham v. Gro»s, 125 Mass.

232.

(i) Willes J., Gautrct v. Effer-

ton (1867) L. B. 2 C. P. at p. 375.

(o) Burdick on Torts, 459 sqq.,

and see Prof. Jeremiah Smith in

11 Harv. Law Rov. 349, 434.

(d) Cooke V. Midland O. W. It.

of Ireland [1909] A. C. 229, 78

I, J. P. C. 76. Tho facte of this

case were very like those of K

Co. V. atoul (1873) 17 Wall. '

but the decision does not go bey

what is stated in the text, and

language is more guarded, i

an occupier is not bound to

special precautions to prevent

children from trespassing be;

the tacitly licensed playgro

.ler.him v. G. W. R- \\^^'^

K. B. 523, 81 L. J. K. B

C. A.
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bably havo boon disqualified as a mere trespasser (c)

.

Licence or no licence, tlio mere fact of un unexplained acci-

dent is not sufficient proof of a dangerous state of things (/)

;

and a general licence to the public, iaferrod from tacit

acquiescence, seems not to exten 1 to children not properly

accompanied {g).

Persons who by the mere gratuitous permission of owners

or occupiers take a short cut across a Avast c piece of

land {h), or pass over private bridges (?'), or have tiie run

of a building (fc), cannot expect to find the land free from

holes or ditches, or the bridges to be in safe repair, or the

passages and stairs to be commodious and free from dan-

gerous places. If the occupier, while the permission con-

tinues, does something that creates a concealed danger to

people availing themselves of it, he may well be liable (Z);

or if he allows a horse which he knows to be of a savage

and dangerous temper to be loose in a field habitually crossed

by such persons, and gives no warning (m). And he would

of course be liable, not for failure in a special duty, but for

wilful wrong, if he purposely made his property dangerous to

persons using ordinary care, and then held out his permission

(») r.oireri/ v. U'al/crr [19111

A. C. 10, 80 L. J. K. B. 138.

(f) Lathnm v. H. .lohiifion and

Kefhew [191.3] 1 K. B. 398, 82

L. .7. K. Ti. 258, C. A.

(?) Iliid.

(A) Iloim-^t'l V. Sm>/th (1860) 7

C. B. N. S. 731, 23 L. J. O. P.

203, 1?' U. R. 698.

(0 Gaulret v. Egerlon (1867)

L. R. 2 C. P. 371, 36 L. J. O. P.

191.

(k) Sullivan v. Watert (1864) 14

Ir. C. L. R. 460.

(/) Corby V. Hill (1858) 4 C. B.

P.

N. a. 556, 27 L. J. C. P. 318,

114 R. II. 849, p. 523, above.

(,„) Loaerji v. Walker [1911]

A. (". 10, HO I>. J. K. B. 138.

Sucli an .'jct, if wilfully done,

niigrht be grotiud for liability oven

to a trospafwer: see G. T. R. Co.

of Canada v. Barnett [1911] A. C.

at p. 370, 80 L. J. P. C. 117, a

profitable judicial commentary.

There i? nothing in the case, as

finally decided, to show that a

licensor is bound to give warning

of dangons that arc not latent and

extraordinary.

34
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3

asuniuaumnontto.oinotoit. Apart from tins .mpn,-

bablo ca^N the licensee's rights are measured, at best, Lv

the actual state of the property at the ti.ne of the hn.n,

•'

If 1 dedicate TV wav to the public wliich is full of rut,

and holes, the public must take it as it is. If I cl.g n pi

in it, 1 may be liable for the consequences: but, it 1
.li

nothing, 1 am not'" (»)

The occupier of a yard in which maelunery nvus >

motion allowed eortriin workmen (not employed m 1.,

own business) to use, for their own eonvenienec a pat

cro-in- it. Thi. did not make it his duty to feme tl

.nachin'i.rv at aU, or if he did so to fence it sulHcientl.N

thou.rh h^e might have been liable if he had put up .

i„M.c^.re guard whhh by the false appearance of sec^uni

acted as a trapCo,,. The plaintiff, by having perm.ssn

to use the path, had not the right to tind it in any partieul

state of safety or convenience.

• Permission involves leave and licence, but it give^

ricjhl. If 1 avail myself of permission to cross a ma:

land, 1 do so by virtue oi a licence, not of a right.

is an abuse of language to call it a right: it is

excuse or licence, so that the party cannot be trea

as a trespasser"- (p). Here the decision was correct

(;,) Willo. .T., L. K. 2 C. V. at

p. 373.

(O) holch V. ff^'iil' (1802) 7

H. i: N. 73(5, 31 L. J. Kx. 201,

126 11. R. (ill.

(p) Mmtia B., 7 II. i: N- "t

p. 745, 120 R. H- <i77. Cp.

Blakemnre v. Brisln! n,i,l Exrl',-

li Co. (1858) 8 E. & B. 1035,

27 L. .1. Q- D. 1«7, 112 K. R.

880, where it s«x'ius that tUP

plaintiff's intestate was not oven

a licensoo; but aeo 11 Q. »• "•

51(i. liatrhe'or v. Foitrwie (1883;

11 Q. B. I)iv. -174, 47S, m

rather to stand upon tht- irv

that the plalnti:? liad !,'une on

hi-! way to oreato the risk

hinis<\lf. -Vs Ixitwctn himsilf

t!io defonikmt, he- had no till

all to be whor^.' he was. fp

9. 2, ad leg. Aquil. 31, n-/

" culpa ab o'> oxigenda noii

cum divinaro non potuerit ar

cum locum aliquLi transitunt-!

In Iran v. Hedges (1882) 9 (

1). 80, the question was more i

lernis of the contract Ijotwccn
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caii^-c till' (laii"."!' \Mi>' i)l)\i()iis; but tlic woi'ils imi>t not lio

liO liteTiiUy rclii'il on in oflicr rases. Tliev iifi- niliiinlv

I,mil so tar as tlu'v nial«' it clear that b^'twem a ti-espassi'i-

iiiii' a li(,'ons<.H' tlu-i'c is no possih!? mitUlIc term. Witliout

II ;t'('ii one must not leave a trap for a lieens' nor wilfully

,<!'t ono ovL'n lor a trespasser. Tliat sih'ihs to be I lie prac-

tical extent of the (lill'ereiiee {q).

Invitation is a word ini|)lie(l in conmiim speeili to tlin

nUtion of host and guest. But a guest (that is, a visitor

who does not pay for his entcrtainnnMit) has not the

III IK lit of tho legal doctrine of invitation in the seiist^

iinw before us. Ho is in point of law nothing but n.

li.ciisie. The reason given is that he cannot ha\e hijrher

i!;»hts than a ni; niber of the household of which he ha> for

i!i' tinic being become, as it were, a part r . .\\\ he is

I iititled to is not to b.^ hnl into a danger known lo his host,

v.id not known or reasonably appannit to himself. So sa\s

the only direct decision we have, but why in comnion reason

-hould a person invited for the occupier's jileasure be wors<!

iir tlian one who is about business concerning both?

.\ man who oilers another a seat in Iiis carriage is not

iuisv.erabie for an accident due to anv defect in the carriagii

l"iil aiu! tenant tlinn ot a duty

i)i,|i(>ol by law. Qintrc, wlicllicr

ill t.Iiut ca-ie the danj^cr to which

I'o tenant wiis cximsed niiclit not

line well In'on held to hi" in the

iiiiln e of a tnip. The defect was

a non-apparent one, and the hind-

loril knew of it.

(•/) it wa.s n;j' lored in

Urn-'i V. iy„f!.c,-
,

. >1
I

A. ('.

!". .S!! I.. .!. K. 15. I'M. The
Ihm-e ot Lord,s coneludixl, takinff

all t!iO C'oue.ty Court Judgc'.s utter-

aiico* together, that when he said

'' tre->pa.-!.S('r " he either meant
'• lieen*ec," or thouf^ht the distinc-

tion immaterial. The ca!*e appears

to have l)0<'n more or les« confused,

in the first in-tanee. by an abortive

claim of public rif;ht of way.

(/-) Surllifiute V. Slinilri/ (185ti)

1 il. A: X. -liT, 25 L. J. Kx. 3.39,

lOH R. U. .i49. Hut r/ii'cie if

this explanation be not olixciinim

)./»( ,,h^('ii iiit>t^ 'I'i .tl>riihflni V.

Iteiniolds (18ti0) 5 H. & N. at

,l>.
U8, 120 U. R. 510, whore the

same line of thouglit appears.

34(2)

iiHS^:^^^'



3

532 DUTIES OK INSUKlN(i SAFKTY.

Of which he was not aware (s): but h. is answerable ic

damage caused by the negligence of his servant. (0 1 i.

ia reasonable enough.

It may probably be assumed that a licensor is answ,

able to the licensee for ordinary negligence, in the sen

that his own act or omis.sion will make him liable 'l .t

such that it would create liability as between two peiso

having an equal right to be there: lor example, if -I

.

aUov me to use his private road, it will hardly be saul tin

without express warning, I am to take the r.sk of .1

driving furiously thereon. But the whole subp^t o

licensee's rights and risks is still not free from d.lheul.

It does not appear to have been finally decided how i:

if at aU, an owner of property not in possession can

subject to the kind of duties we have been consider..

We have seen that in certain conditions he may be l.a

for nuisance (mV But, since the ground of these spe,

duties regarding safe condition and repair i. the relat

created bv the occupier's express or tacit " invitation.

may be doubted whether the person injured can sue

owner in the first instance, even if the defect or default

which he suffered is, as between owner and occupie:

breach of the owners obligation. In the case of a bu

ing let in flats, already cited (x), the owner was held

to have parted with the possession of the staircase; an

has since been held that a iassor of an entire building,

has not undertaken to repair, is not answerable for eo

(«) Moffalt V. IMfnifin (1869)

L. R. 3 P. C. 115.

{t) Unrris v. Perfj * ''"

[1903] 2 K. B. 219, 72T...1. K.V,.

725, C. A., a ca?e oii peculiar facts.

where the real qu-^stion was*

whether there was evidence of

invitation.

(«) See p. 436, aliovo.

>) MUle-r V. JIanroek [18

(j. n. 177, C. A., distinpru

1U4 ail exceptional ease decidi

spec'inl fact^, T)obi>on v. //

[igi.-i] 1 K. B. 634, 84L. .T.

.399, C. A.



rable 1 or

!). Tl lis

! ausw •r-

till' SI' I-y^

<• If it i>

pL'l> JU"

if .1. >;

said tl Kit, 1
of .1. s 1
joct of ;i

dilliculty

I how fill,

on can b"

msidcriiig.

• be liabL'

OSI' spOI'i:li

u; reialioii

tation, it

in sue the-

default by

occupicr, a

of a build-

is held not

ase; and ic

ilding, who

} for conii-

OWNEK NOT OCCUPYIN(J. 5.'i:i

«|inncfs of defective . ^ at, either to the li imiit or to otlu-r

j)i'r<on8 using the pniniscs (//\

On the whole, wliilis then; is no actual couliict among

autiioritative decisions on the questions dealt witli in lliis

fliupUT, there is some uncertainty aboui the boundaries of

i!ir stviral rules, and even in the fJourt of Appeal there arc

(liitii not easy to nn'oncile with ihc leading authorities or

uitii oni> another {:'). A comprehensive review of the whole

vubj.-<t in the House of Lords is to be desired, otherwise

it is in danger of hving perplexed witii useless complications.

./; I.".,e V. Cor
1 1897 |

1 (i. H.

41">, <i(> L. .1. H. 15. liCi, (.'. A,

Cp. 'fiva/iei- v. Pope [1900| A. C.

42«, 75 L. J. K. B. 609, foUoweil,

L'lh.^oit V. Ilnr.ile'j, Iti-it not«.

Similarly a fo+sor who had ictaiiicd

I)<>«e».<ion of a cuminon staircaso,

wiilriut iiiakiiig any agrccMioiit a'*

t') lighting it with the tenants of

the offiitH or (Iwplllnj^s .served by

the »t;iirij)se, is not answerable for

any risk due to tht st.iiir.s bcinjf

diirk after buJiiess hours: Hujgrtt

V. MiMs [19U8] 2 K. 15. 278, 77

L. .1. K. B. 710. C. A., where it

'ppiared that in fact oaeh tenant

lit his own entrance and turned

oir his light on leaving. Even if

u duty to light the staircase rould

have been implied, would it not

liH\e been eonliiieil to tlu- duration

of usual business hours-' L\ic\i v.

ll>n-,I(^n [1914] 2 K. B. 318, 83

I.. J. K. \\. .>23, ii a similar case

( a visibly unfeneod flight of out-

.sido .<t.«i)s is not a trap), ap])roved

inC. A., J)ohsini.\. 7/»;«'ev, above.

{:) Tiic ra-tult of trying to

har.'ionizo all the ea^ses may 1)©

.*eon in a inoritoriou.s article by

.Mr. L. V. Holt, L. (J. II. xxxiv.

160.

ll)OV0.

xrock [1893] 'I

distinprui-liwi

ase decitlid on

on V. //"|'''•

84 L. J.K.I!

, ^r- s: >^nr.%*ii. "i:vii|j—"
. >m.
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Cir.Al'TER Xlll.

SPKCIAL KFXATIONS OF CONTUACT AND TOKT.

The original theory of the common law seems to have l

that there wore a cerlaiu number of dolinite and nmlii;,

exclusive causes of action, expressed in appropriate ioi.

The test for ascertaining the existence or non-cxistene..

a legal remedy in a given ease was to see whether the 1'

could be brougiit under one of theso forms. Not only tl

but the pcrty seeking legal redress had to discover luul

the right form at his peril. So had the defendant il'

relied °on any special ground of defence as opposed t >

"general issue." If this theory had been strictly ca.i

out, crnfusion between forms or causes of action would

have been possible. But strict adherence to the requ

mcnts of such a theory could be kept up only at the p

of intolerable iuconvcnicnce. Hence not only new rrtm-

were introduced, but relaxations of the old delinitions ^

allowed. The number of cases in wiiieh there was a :

stantial grievance without remedy was greatlv diniini-

but the old sharply drawn lines of deilnition were over.-trj

at various points and became obscured .
Thus different U

and causes of action overlapped. In many cases the

form, having been introduced for greater practical

venience, simply took the place of tlie older, as an a

native winch in i)raetice was always or almost al^

preferred; but in other cases one or another remedy »,

be better according to the circumstances. Hence dilb

remedies for similar or identical causes of action ren.y

''^^K^Jf
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ii; UM< after the frredom of choice hud hcoii (.'.stahlishod witli

iiorc or loss difficulty.

On tho dcbutablo ground thus created between those

ftutis of fact which eh-arly gave rise to only ono kind of

aiioii and those which clearly ollered an alternative, th'SD

un»h.e u now kind of qui>stion. more refined and indeter-

mihi.te tlian those of the earlier sy.steni, because less redu-

I ilile 10 the text of fixed forms.

Till' great instrument of tr. nsforniation was the sanc-

tieiiing and definition of actions on the case by the Statuto

of Westminster (a). Certain types of action on tin; ease

hocamc in effect new and well recognized forms of action.

But it was never admitted that the virtue of the statute

had been exhausted, and '•^ was probably rather tlie timidity

of pleaders than the unwillingness of the judges that

prt'\entod tho development from being even greater than

it was. It may be asked in this connexion why some form

i)f action on thi! eas<> was not d wised to compete with tho

jurisdiction of tho Court of Chancery in enforcing trusts.

An action on the ease analogous to the action of account, if

not the action of account itself, might wc'' have been held

to lie against a feoffee to uses at the suit of cexfui que use.

Probably the reason is to be sought in the inadequacy of

thi' common law romedie?, which no expansion of j>leading

could have got over. The theory of a system of cquitablo

riglits wholly outside tho common law and its process,

and inhabiting a reason of mysteries unlawful for a

(a) 13 Edw. 1., c. 21. Tho Ian- power of framing new wiits wliic'i

urua^'e currently used about this had already been claimed by tho

statute is not historically correct, officers of the Crown, and c' jected

tliDuifli it makos no difference to to. Sco the oath ini])i)-'rd on the

the I(>a;al re-siilt. The statute did ("haiiccllor by the I'rov'.sidn- of

not confer new power, but rogri- Oxford, Stubbs, Sel. VK. .^80, 3St?,

latod and restrained an indefinit<> 9th ed.
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common luwyr to mo.l.llo wiJ., was not tlu- .ausr l„.t i

conB.Mi.iono<- of tho Court of Chann.MVs lin.il tri.nni-''

The history of tho Ronmn ^Y/^s artioiie^ uiii.v ,n

generaUtiy b>^ compared with that of conuiion hiw i>l.:.il

in its .'arlior 8tag<>fl: an.l it amy b.- fo.in.l lini

praotoriuu actions haw not hss in common with <un aH,

on the case than with tho r.^m.'dios nw uliar lo .•.,urt>

equity, which our U'xt-writors have hahitr ''v hk.nr,]

them.

Forms of . ction are now abolisli'-d in England,

tho forms oi action wore only th. n.arks an.l api-oii

trappings of causes of action; and to maintain an ac

there must stU' be some cause of nction known to

law. Where there is an apparent alternative, v.o ar.

longer bound to choose at our peril, and '^t tlio very on

on which ground we will proc<^od, but we must Ikin

least one definite ground. The question, therefore, ^^\u

any cause of acti-ii is raised by given facts is as impo

as ever it was. The question whether there be more

one is not as a rule material in qU(>stions between the

parties. But it may bo (and has been) material un.le

ceptional conditions: and where the suggested distinct .

of action attect different parties it may still be of c^

importance.

In modern English praetico, personal (6) caus(

action cognirable by the suporior courts of coramoi

(and now by the High Court in the jurisdiction d

from them) have been regarded as arising either <

contract or out of wrongs independent of contract.

division was no doubt convenient for the working la

oidinaiy uses, und it received the high sanction e

(6) 1 do not think it was ever attempted ta bring the real aotioi

this Classification.

t^M^



CAirSKH OF ACTION. 6.17

fraiii'Ts of tlir Cominon Law i'lciicducc Act, l)o>i(lt* oth«'r

"tututi's (Itniliiif,' with pfoci'diiri'. l>;it it docs not n-st on

anv liistorieal uutliority [c), nor can it bo succosfuUy

difciidcd as a scicntilic dichotomy. In fact the historical

ijiiiiscs above mentioned have led to intersection of the two

ropions, with oonsidcrublo pciulcxity for the consequence.

We have causivs of action nominally in contract wliirh

at' not founded on the brea( h of any agreement, und wo

have torts which arc not in any natural sense indei>endent

of contract.

This border-land Ixtwecn the law ol tort and the law

of contract will bo the subject of examination in this

(haptcr.

The questions to be ^it with mvy be distributed under

the following heads:—
1. Alternative forms of remedy on the same cau^c of

action.

2. Concurrent or alternative causes of action.

;{. Causes of action in tort dependent on a contract not

bctwcHjn the same parties.

4. Measure of damage** and other incidenU* of the

remedy.

real actioas umls

l- Alteniatiir Forms of linnedy on the samp Cause of

Action.

't, may bo hard to decide whether particular cases fall

uuJ r this head or under the second, that is, whether

there is one cause of action which the pleader has or

had the choice of describing in two Avays, or two distinct

causes of action which may possibly confer rights on and

(r) " A purely modern creation," llarv. Law Rev. xxv. 428, 434,

as Mr. Goorgo F. Deis«r rightly " The Origin of Assumpsit."
Bays, giving profitable examples,

fT!li35^^PSl!j!;^^



^

538 BPF.CIAL Kf.LAlIONS OK LOMRACr ANI> TOUT.

ttguinHt.lilT-irnt |.arti.-«. I., f.ict iIp' mu.M dilli.uU -lue.

wo shall m«M-t with are of tliis kind.

Misfeasunco in doing an act in itH.<lf not unl:ivsfi

ground for an uction on tho v(i.o{d). It •« "nnmi

that tho act was not on.- which the .lefcndant was !.

to :1o at all (0- If "^ °^"" ^^'^ '"^ "^''"^ '''^''"" ""'

with risk to others, tho Uw mnts on him th. da

care and comptence. It is equally immaterial iha'

defendant may have hound himself to do the act, or

it eomp.tently. The uudeueki- jr, if undcrtaku.- thn

in that sensr. is hut the ..casion and induce.nen! .1

wrong. From this root we hav«>, as a direct -ionm!

whole modern doctrine of negli|,'ence. We also l.n

a moro artifieial process, the modern method of e.

simple contracts, through the specialized form of tl

of a.tio.. called a^s,n„i>Hl (/): th'> ol.Ugafon he,n- ''V

by a h.-!.: and slr.ctly illogical step, to eases of pi.

.casancH- (7). and guarded by the requireme.il of cm-

11

1

r

(,f) Ami .-trictly. not for an

urtion of tio^pa-s: but thoro arc

Classen of fact'* whii^h may !>«

rogardeil as con-titutiiiK f'itli*''"

wrcnps of misfoasai.co (ciisc),

or ttctt which might be justified

under houic tonimon or particular

claim of ri^ht, but not being duly

done fail of aunh justiti>anun and

aro merely wrongful (trespass).

[e) G/a'Indl v. S/ff(/gM (1839)

5 liinff. N. C. 7S3, 8 L. J. C P.

3«l, .^>3 H. B. 257; aation by an

infant for incompetenco in cir.iRi-

cal treatment. In such an ?..tiun

the plaintiffs consent is material

„„)v l-,e<;iii«n without it the de-

fendant would bo a mere treti-

I,a.*er, and th.J incompctcneo

would not be the gist ot tho

action, but matter fo- ii

tion of damau;o-. To tl

otfect U Pil'/'iii V. .S/'«V'""'

'

11 Pri.e 400, 2'. U. K- T

ing tliat a d(vlarati<.n :

tiurgoan for improper

was not bad for not s!.

whom tho surgeon was i. i

to be paid. Aa to the as

of special skill being mat

Shiell.1 V. filackhunic (17

Bl. 158, 1 K H. -50.

(/) O. W. Holmes, Tlie

Law, pp 274 sf/'/. .• •'

in llarv. Uiw Kev. ii. 1

(^^, An aiialogy to tl'

Itonian t'leory of culpft, i

Lex Aquiiia, can liaiJi>

tuined. Sec the pa-wagi'^

2, collected and diseus-st

.air-jm^%missti iLJ.MS-^Btr- >«r:3gf:-^ffl«
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ti/i UrufluullyusNuiiip.Hit ijiiiif to !>«• ilioiiiflit J. Ill llilrii

a duty ex contrnrlu co imicli mi ihal it mij^lit not l>o

i| witli anotIi«T caiiM' of mtioii on tli I'llx- *ll(ll us

naiMTMon. roni 11 vaiif'tv ol' iiilion on tip' cjim' it ImkI

l)iti>T<' U 1)1 •rICct >pi'rH's. Tiiul in coniinon um- its oiin-in Win

Iu!t.'otti'ii. IJiil tliv old root wu-s then' .•still, uiid hud lifo

m It iit nifd. Thus it iniglil lni|i|)rn thul I'ucts or pleud-

iiitr- wiiiili in tlif current modirn view showed an imperfect

iiiii.>' uf nition in assiinij>sit would yet huilicc to give I

pluintiiV idgment on the niorcnncicnt gruuiid oI' inisfen.sui

he

ucc

in a Jut., .mposed by law. In tli<' latest period of common
law pli-ading the House of Lords upheld in this manner u

(iirlaiTition for negligence in the execution of an emplov-

luiut, which averred iin undertaking of the einploynnni.

but not any promise to the plaintill. nor, in terms, any

oiisijcration {h). And it was .said that a breach of duty

in the course of employment under a contract would give

rise to an action either in contract or in tort at tho

plaintill "s election (/). This, it will be seen, is coiHinod to

aa uitive mi.-)doing; notwithstanding the xcrhal laxity of

one or two passages, the House of Lords did not authorize

paitir? to tr*nit the mere non-performance of a promise a»

u substantive tort (A'). I'ntil th<' beginning of the last

1 dbcu*.-eJ in L'^

-lelrt'r's treatise-, at pp. 87, 209.

• Ill tlio iitlicr liaiiil tlip (Icpisioii in

Slm'p's ntHt', 4 Cii. IJcp. 91 o.

tliiit tlic cNisti'llcc fif :i rau?«' of

acticiri in dolit did not rxcludo

a,s-!iini|.',ii, wiW in full arconlanio
with tlio original concept ion.

'.h) n,„,r„ V. ncin, 11-11 (1,S44)

11 n .V F. 1, 05 It. U. I. TliH

ilefciiilant's pleader appears to

have l)ecn unable to refer the de-
••>: [!:i:i t;j any roruiui .^pciics;

I

tu 'n.ike sure of liaviii^ it soine-

!
wiiere he [.leaded— (I) not

sruilty; ''2) ;, travcr-'e of tlie a"-

loifeil undertaking; (3) a traverso

of tlio .illetfcd employment.

i) I'er Ixjrd (aiiipUell.

(/.) Coiiricitvi V. Enrle (IS.iO)

10 (". H. 73. 20 1.. .T. r. P. 7.

Soe e.Hpecially the dict.i of Maule
•T, in tlio coiirso of the argument..

In that case it was attempted to

join count'*, wliiih were in cnl)-

ytanee for the non-iiaj-nient of a

hiii of cxchangr, wiri. ,i rount in

trover.

rrTiC'A:j.v..8-i- C» ,.. . s».



540 SPECIAL RKLATIONS OF CONTRACT AND TORT.

3

century it was the common practice to sue in tort foi

breach of an expross wai-ranty, though it was needle:

allege or prove the defendant's knowledge of the asse

being false (l).

On the other hand, it was hold for a conside

time (w) that an action against a common carrier for

of goods, even when framed in tort, " sounded in conti

so much that it could not be distinguished from assun

and a count so framed could not bo properly joined

other forms of case, such as trover. At a later time il

held, for the purpose of a plea in abatement, that the d

ration against a carrier on the custom of the realm w

substance ex contractu (n).

There are certain kinds of employment, uameh',

of a carrier an4 an innkeeper, which are deemed p

in a special sense. If a man holds himself ou

exercising one of these, the law casts on him the dui

not refusing the benefit thereof, so far forth as his n

extend, to any person who properly applies for it.

innkeeper must not without a reasonable cause relu;

entertain a traveller, or the carrier to convoy g

Thus wo have a duty attached to the mere professir

the oniploymeiit, and antecedent to the formation of

contract, and if the; duty is broken, there is not a h

of contract but a tort, for which the remedy uiulei

common law forms of pleading is an action on the casii

i
I

(0 WiUianuoH v. Allison (1802)

2 Ei&Ai 41U. There is an example

03 late as 1811, Brown v. Edt/itig-

ton, 2 Man. & Or. 279, 58 R. 11.

408. See p. 291, above, note (,»i).

(»t) From 1()95, JJaltlon v.

Janson, o Mod. 89, 1 Ld. lliiym.

68, till nan, when the last-men-

tioned cmo and othor.-i to the same

ettect were overruled in Dickon v.

Cliflon, 2 Wils. 319.

(») liuddle V. Wilhon (1

T. It. 309, 3 li. li. 202, es

Campbell's note at p. 200;

V. Layton (1806) 2 iios.

N. H., 9 R. R. 6«0.

(o) It has been auggcsbci

a eiliipowner may be urule

i&jponsibility, not because 1

common cairier, out by rea



I'lJULIC EMPLOVMKNTS

In effect rofusin" to enter infn <i

by statute, ovprcsslv ,„ T,

"'"-' I"' ''"""'

way or retu.„ fo. pHviloges eonfl^^b \;:lrT ^''^^

- by others /„ prrri nwfrna on th. ,.. r

^^ ^ ^ ''

wl.o niaj be eonoerned. ' " ''^ "'' ^•"'»'™-"<'-"«

Here the dnty is in,po.e,I by (h,. ^.onoral hw H ,

^y a pecuhur and so,n.what ano„.alo„ ^
'

'

i

"'
•'- to an obligation upon a .si,„plo „„,

"
" "';'"

w^' -V that the profession of 7 ' 'Z^ ^''T'
'"''''

in this sen.so is it.oIF . o l ^ '^mployment "

wlu-eh the refusal to T' ""''' '" '•'^'••^^-" t'>

^-na is a xir;: r thrrr" ^" ^-
-uld be no reason why the publie n

/"" ''"'"

0^ oaiiin, whatever s.l:^::;:^:::^:z:!
'-" '-''-

and such an extension nf fh ] ,

fonsequ<Micx<s

;

custom of the realm" h.
strictness

realm has no moan nj? eveent n« .\vnouym of the common law .o th.,
^ *

'twas superfluous
(p).

"^' "^P"" '^^''^^'""'^ «f

' '^L^tinct though similar ,ustom
exten.linp to shipowners who carry
e^i-l* for hire without boinij coni'-

T' ™'-'-'«''-^-- -^•"'/"«/ V. ,V„„v/,

1"«) 1 C. p. D. 14, 45 L. J.
' P- 19; but the dcci«on was
revepjcd on appeal, 1 C P Div
<23, 4,5 L. J. C. P. 697, and th.^
r-^positions of the Court below
"peciHcally controverted by Cock
b"" C. J., «cc 1 G. P. Div. at
PP- 42fi ,7,.,. and ^p ,p'„;^.,.^, ^,

^'o'^a/^
I
191C] 1 K. B. 10, 17 18

«5 L. J. K. R. 287. ram 'not'
aware of any othor kind of Pmplov-
MiOMffowhiH, the ",.„sto,nof the

'"f""/'^'^
iHon h,.I,l ,., applv.

>?') /V-::/ V. S/,i,,lo„ (IS,'!!)) 8
V- ^V: li. 9,i;i, 07-), 8 I. .r (j J!

' '" '{. 1{. 802. (p. Tattan y.
'' II n. Co. nsiio) 2 K ,t F
«^-t. .i9 I,, .r. Q. I! ,«,. y

J,'
-' lieu. IV. 18, pi. .1.
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Even where the breach of duty is subsequent to a compti

.contract in any employni<M.t of this kind, it was long t

prevailing opinion that tlie obligation was still founded

the custom of the realm, and that the plaintiff might esc;,

objections which (under the old forms of procedure) woi

have k-on fatal in an action on a contract (g). Indr

this opinion appears to be correct, so far as regards a

case where the plaintiff can make out a cause of action wi

out relying on a contract (r).

In all other cases under this head there are lu.f i

distinct causes of action even in the alternative, nor .

tinct remedies, but one cause of action with, at most,

rer ly in alternative forms. And it was an establi>

rule, as long as tho forms of action were in use, that

rights and liabilities of the parties were not to be alt^

by varying the form. Where there is an undertal

without a contract, there is a duty incident to the m,i

taking (.s), and if it is broken there is a tort, and notl

elst^ The rule that if there is a specilic contract,

more general duty is superseded by it, does not jtc

the gi'neral duty from being relied on where there i:

eontractat all(0- Even where there is a contract,

authorities do not say that the more general duty c.

to exist, or that a tort cannot be committed; b;: they

that the duty is "founded on contract." The cont

with its incidents either expressed or attached by

becomes the only measure of tho duties between llir pai

There might be a choice, tiierefore, between forms of p

(q) Po:zi v. Shiplon, last note.

(r) Tiirnei- v. Sfa'lihra.is [18U8]

1 a- 15^- o«>. 67 L. J. Q. B. .V2, C. A.

(s) Gladwell v. Steggall (1839)

5 lUug. .S. C. 7.33, S L. J. (\ V.

3C1, -53 R. R. 257.

(t) Aiuliti V. G. II'- l>

(lH(i7) L. R. 2 Q. B. 44-',

till! jiulgnient of Blackbii

j,'i\ c-i tint true reason. S<^ I

:.r !i. 54'!. Iw'low.
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ug, but the plaintiff could not by uny deviw of fonn ^^.t
nun;- than ^vas contained in the defendant's obligation under
the contract.

Thus an infant could not be made ohargoabl,. for uhat
«;i^ in substance a broach of contract bv suing bin, i„
in a-tion on the case; a.id the rule appears to have been
i.i>t laid down for this special purpose. All the infants
1.1 England would bo ruin<Hl. it was said, if ..uch actions
W..V allowed (»). So a purcha.ser of goods on credit if
the vendor resold the goods before default in payment, could
tirat tins as a conversion and sue in trover; but «s against
the seihr he could recover no more than his actual damagx>
.n other words the substance of the right was governed
wholly by the contract (x).

Vet the converse of this rule does not hold without
fiaiillration. There are cases in which the remedy on
a contract partakes of the restrictions usually inci.lent to
the remedy for a tort; but there are also cases --n which
not only an actual contract, but the fiction of a contract
.an be mudo to afford a bott.n- remedy than Ih,^ more
ohvioiis manlier of regarding the Tacts.

-Moreover it was hold, for the benelit of plaintiffs, that
'.vhen' a man had a substantial cause of action on a con-
tnid he should not lose its incidents, such as the right
to a verdict for nominal damages in ,lrfa„It of provhig
special damage, by framing his action on the case (y).

Xow that forms of pleading aiv eene.-alJv abolishcl or
ffivatlv simplified, it seems better to sav that wherever

!".) .Ir.ii:i,,r,, V. Ruu'hdl (1799)
•^ T. It. S.J.j, \ J{. IJ. o.sO; p. 0.5,

;'i"vc. Tlic addition of a count
' '•'^'i»^' wilful fraud made no
•"'6 cruv: Grern v. Girciih'iu':
ISI'l) i. \\:nA\. 48,5, 17 11 K. ,-.29.

'') ''hi.irr;/ v. VMl (18()0) 5
II. .^: N. 28,S, 29 L. .J. E^. \m,
120 H. 11, -,.SS; p. 3(i9. above.

i'l) Mur:elti v. WHlinms (1830)
1 H. ^^ .\(l. II.-,. ;r. I!. 1{. 32»;
•"•:•-; ''\ rt:.|ii;iic:- a^f.ua>l t.iinker

K).' ui-iioiiiiurirm- cliecpie.
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1

thoro is a contract to do soinolhiii^', lln- obli^Nition of

contract is tin- only obli^Mtion iKtwcoii tlu- imitios v

regard to tlu' pirformancc, wliothor there was a d

antecedent to the contract or not. But injury wl

would hav(! been a tort, as brciu:h of a duty existins

common law, if there had not been any contract, is i

a tort(-): and this principle is adopted by all rn

authorities in applying the statutory distimtion of act

by the County Courts Act, for certain purposes, as h

of, or founded on, contract or tort {a).

All rules and restrictions of this kind must br' taken '

regard to their appropriate subject-matter. They do

exclude the possibility of cases occurring in which thei

more than an alternative of form.

If John has contracted with Peter, Peter cannot r

John liable beyond his contract; that is, where the

are such that a cause of action would remain if :

necessary element of coutraet, consideration for exai

were subtracted, Peter can, so to speak, waive J(

promise if he think tit, and treat him in point of

(including all incidents of procedure, it wovdd seem

having committed a wrong; but in point of substam

cannot thereby make John's position worse. In sn

this, however, we are stiU far from saying that there

in no case be a relation between Peter and John v

includes the facti of a contract (and \o that extei

(c) Ta'/lor V. M. S. # r^. IS. Co.

[1895] 1 Q. B. 134, (U L. J. Q. B.

6, C. A. (porter shut carriaRO door

on plaintitt's tluiinl)); Turner v.

StttHihrnss [189S] I Q. t5. .".ti, 67

L. J. Q- B. ,52, C. \. (common

law lial)ility of l)ailce).

(f,) Soe the ca-i(\s in last iu)ti\

and />•//'"'.•> \ .
.'I r . ,1 ,

K. B. 10)2, 77 I- .T. K. B. m\

C. A. (unikilful extract!

tootii). The action is not

sarily of contract unlas!

plau.tiff h.T,-4 to rely o.. a. .

term in the contract: ih. I

V. Mniir>if<lf>-, Shptjie''! if J-

sinrr R. Co. (1S78) t Q. I

,Sl, was; also a ilo-ision of tin

but. it seems, may now I

regarded on this point.
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ion of til

u'tios with

lis ii dui\

jry whiih

cxistinjj at

ict, is stil!

all rn.iMt

1 of aoti'Hi-

•s, as hciii':

determined by the obligation of the oontmctj. l)iit in

some way extends beyond those facts, and may produce
duties really independent of contract. Much les> have
we said that the existence of such a relation is not to b,'

taken into account in ascertaining what may bi' John s

duties and liabilities to William or Andrew, who lia-

not any contract with John. In purpling such ((Ucslions

wc como upon real dilliculties of principle. Tlas class of
cases will furnish ournext head.

taken witli

hey do not

ich there is

annot nuikti

re the fart?

lin if senii'

or exaiiipl''.

aive John's

oint of fiirm

d seem) as

5ubstanei' Ii

In savin?

at there run

Jolin whi '!i

at extent is

II.—Concurrent C'fl^.sr* of Action.

Herein we have to consider—

(a) Cases where it is doubtful wlietlier u contract has
been formed, or there is a contract "implied
in law" without any real .iirreeiuent in fact,

and the same act wliich i> a luiach of the con-

tract, if any, is at all events a tort;

(b) Cases where A. C'an sue h. for a toil though the

same nay give him a cause of action

against M. .or breach of contract;

(c) Cases where A. can sue B. for a tort though B.'s

• misfeasance may also be a breach of a contract

made not with A. but with M.

(a) There are two modern railway cases in which the

majority of the Court held the defendants liable on a
contract, but it was also said that even if tliere was no
coutraet there was an independent cause of action. In

Denton v. Great Xorfhern Baihmy Company (6), an in-

tending passenger was held to have a remedy for damage

(i) o E. 4c B. 860, 25 L. J. oiwu to thu remark that a doubtful
Q. B. 129, 105 R. R. 335 (185«), tort and tli,> broach of a doubtful
Beep. 299, above, and the present contract were allowed '-i siive one
writer's Principle of Contrait. Sth another from ade;iuato crituisni.
sii- p. 17. The case ia perliups
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sustained by acting on an erroneous announcement in

company's current timo-tuble, probably on the fooling

the timo-tuble being the propo^il of a contract, but (

tainlv on the ground of its being a false representat,

h, \„-<fi>, y. <'m,t Wrsfern Raihmn Compmnj ^v,,

action for harm sulTered in some accident of which

,„ture and particuhirs arc not reported, the plau.t.n ^^.

voung child just above the age up to which children v

;.ntitled to pass free. Tlic plaintift's mother, who had cl.

of him, took u ticket for herself only. It was held that

.ompanv was liable either on an entire contract to carry

xnothcr'aiid the child (enuring, it seems, for the benel.

both, so that the action was properly brought hv

child) {d), or independently of contract, because the (

was accepted as a passenger, and this cast a duty on

company to carry him safely (e). Such a passenger i

the absence of fraud, in the position of using the ra.

company's property by invitation, and is entitled tc

protection given to persons in that position by a cla

authorities now well established (/). Whether the com

is under quite the same duty towards lain, in respect c

amount of diligence required, as towards a passenger

whom there is an actual contract, is not so clear on

ciple {g). The point is not discussed in any of the

now under review.

\.ain, if a servant travelling witli his master

railw-ay lose, 'ais luggage by the negligence of the

panv's servants, it is immaterial that his ticket wa-

fer bv his master, and he can sue in his own name i

(c) L. R. 2 Q. B. 442 (1867).

id) I'er Lu.*!) J. at p. 447.

(e) Ter Blackburn J. at p. 445,

and seo per (ii-ovo J. in Fr>-.M.-.
-

V Mclrop. DMnct R. I'o. (1880)

4 C P. D. at p. 279, 48 L. J.

('. P. 555.

(/) Sfo Chap. XII.. VV

521, above; and cp. To/i

note (r). p- 544. above.

(g) See iloffatt v.

fl869) L. R. 3 P. C. 115
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io". Even if the payment is not i-gardod as made by
•hf master as the servant's agent, as between theniselv(^

and the company (Ji), the company has accepted the servant
and his goods to be carried, and is answerable upon the
general duty thus arising, a duty Mhidi would still exist

if the passenger and his gootls were lawfully in tlie train
without any contract at all (?;. Kvidently the plaintiff in

.
rase of this kind must make his choice of rcmtxlies, and
annot have a double compensation for the same matter,

•irst as a breach of contract and then as a tort; at tlu' samo
time the rule that the defendant's liability nnist not be
increased by varying the form of the ,l„im is not hero
ti'I.lifiible, since the plaintiff may rely on the tort notwitli-
-tanding the existence of doubt whether there be any con-
;'Mit, or, if there be, whether the plaintiff can sue on it.

On the other hand wo have cases in hieh an obvious
•ort is turned into a much h'ss obvious breach of contract
with the undisguised purpose of giving a better and more
unveuient remedy. Thus it is an actionable wrong to
•itain money paid by mistake, or on a consideration which
lias failed, and the like; but in the eighteenth centurv the
notion of a promise " implied by law" to repay the money
~o held was introduced, and afforded " a very extensiveM beneiicial remedy, applicable to almost every case
«liore the defendant has received money which ex aequo et

:

'"/wo he ought to refund" (k), and even to cases where goods

I

taken or retained by wrong had been converted into

A) Suppose tlie mast<>r by acci- (i) Marshall v. York, yeivcastle
lent had left hw money at homo, ^ Berwick li. Co. (1851) 11 C B

!.md the servant had paid both 655, 21 L. J. C. P. 34, 87 R. R
ISwes out of his own money: 742; approved bv Blackburn' J.

|

onld It be argued that tho in Austin v. G. W. It. Cn.. nnto
r..aoto had no contract 'vith the ,c). last pa<'e

'^"'P''"J'- (7.) Blackst. iii. 1C3.

3.5 (2)
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xnoney The plaiutift .ni^s .aid to '^vaivo the torf

'

Z p rpo. oiling in a.un.p.it on ,'. fictU.ous cont.

IIL the late Mr. Adolphu. wrote u. las idylhc pc

" The Circuitecrs":

When i aa»uiiii>"' "'""f- """ *-

This kind of action w.i.s nuuh fostered by Lord M.

field .1- -P-'tion confe.sed the fiction of the for. .

ft ttiiied the utUity of the substance (m). It w.s car

far us to allow the ma.ter of an upprentjce who

been enticed a..y to sue the pe.son who had wron.

e'plovod him in an action of in^hitatus assuvrp.t to.

value of the apprentice's work(H)-

Wkhin n^odern times an essentially similar lictioi

law has b,.n introduced in the case of an ostens.ble .

obtainino. a contract in the name of a pr.ncipal

t^2 he misrepresents. A person so actmg .

dece'it only if the misrepresentation .s fn^udulen

that linbilitv (when it exists), bemg purely in tort

not el.d\o his executors. Neither can the p.

a!nt, whether acting in good faith or not, be hell

so°nallv liable on a contract which he purported to n.

Te lame of nn existing principal, though or some

it .as a current opinion that he W.S so h.bK

these difficulties it was held m Collen v. ^^ nght {o

when a nran purports to contract . agent tlu.e

(0 L. Q. R. i- 233.

On) Moses v. Macferlan, 2 Hurr.

1005. AS to the limits of the

option to sue in assumpsit in such

cas*, see Waiver of Tort, by Prof.

W. A. Keener, Harv. Law Rev. vi.

223.

(n) Lifihtl;/ v. Cloustou i

Taunt. 112, 9 R. R- 713.

(o) Ex. Ch. 085T) 8 1

647.27 L. J. Q. B. 213,11

611, repeatedly followed, :

firmed by the House of 1

Starkey v. liank of EngU'r

A. C. 114, 72 L. J. Ch. II
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implied warmnty tliat lu' is roally aulhorizod Itv tlio person

;iaiiii'd as principal, on which warranty ho or his (>>tafc will

be aiiswerablo ex contraotn. Just as in the case of the old

(ommou counts," the fact that the action lies against

o\ccutor8 shows that even where fraud is present, there is

not merely one cause of action capable of beinsr e\pn\sscd,

under the old system of plcadinj?, in different w;i\s. bn»-

two distinct though concurrent caus<'s of action with a

r. lucdy upon either at the plaintiff's election.

We pass from these to the more troublesome (uses where
tl.e causes of action in contract and in tort are not between

the same parties.

(b) There may be two causes of action with a common
plaintiff, or the same facts may jjive Z. a remedy in contract

against A. and also a remedy in tort against B.

The lessee of a steam ferry at Liverpool, having to

\\\M^ an unusual press of traffic, hired a vessel with its

iiw from other shipowners to help in the work of the

f.ny for a day. The plaintiff held a season ticket for

the ferry, and therefore had a contract with the lessee to

III' tarried across with duo skill and care. He crossed on
Jliis day in the hired vessel; by the negligence of some of

the crew there was an accident in mooring the vessel on

hii-arri\-al at the farther shore, and the plaintill was luirt.

I

Hi- sued not the lessoo of the ferry but tlie owners of the

[hired vessel; and it was held that lie was entitled to do so.

Tho persons managing the vessel were still the servants of

Idle defendants, her owners, tliough working her under a

icoutract of hiring for tho purposes of the ferry; and the

Idefendants would be answerable for their negligene- to a

jmere stranger lawi'ully on board the vessel or standing on
ithe pier at which she was brought up. The plaini was
llawlully on their vessel with their consent, and they W(n-o

ii5#%A.-
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.

not tUo les. re.poasible to Imu bccau>. !. -- 'l'';^ "

.xorcis. of a right acquired by contract u,.ou a consul ...

tiou paid to bomo ouo olse (p).

A Lading decision on fact, of tl.i- ki.d ns - gi^'" '

the Court of Appoal in 1880 (5). »,.;!.
The plaintiff, a railway pa..>ugc. w.th a return

•

aU^hting at his destination at tho ond o the ..n,

';, .v%a« hurt by reason of tho carr.ages o.n. nn.,,

iuo to the height of the plntfor.n at that .t.t.o..

station and platform belonged to on- con.p-..^ d"- '>'

Western,, by whoso clerk tho plaintdl s tickC had 1..

.ssued: tho train belonged to ^^^^-\ ^^"^^::
J^^

District, who used tho station and adjoining n.. u,.l

Ui.tiut, wn
u,,ne>nct.t betwci. t

running powers. Iheio ^^a>, an
. „

two con.panies whereby the prot.ts of he tralh. .

divided. The plaintiff su^ tlu. I)istr.t Co.ui.ny.>^^

.as hold that they were liable to hun even .f h.
.

n

was with the South Western Con.puny alone 11
J t

Company revived hun us a passenger .n thcnr t u

were bound to provide carriages not only sale and n

in themselves, but safe with reference to the pennane.U

and appliances of the line. In breach of th. d u

provided, according to the fmts as determined bv tl. .,.

'a tram so ordered that " in truth the combmed arrangon.

were a trap or snare," and would have gnen the pi u

rise of auction though he had been carried gratuitous y

He had been a^tuaUy received by the defendants as a
,

fe^ger, and thereby they undertook the duty of not expo:

(p) Dalyell «. Tyrer (1858) E.

B. & E. 399, 23 L. J Q- B. 54.

113 R. K. 939.

(5) F<yulkes v. Metrop. Dist. U.

Co., 5 C. P. Div. 157, 49 L. J.

C. P. 3<Jl- CP- 0<,rringer v.

a E. R. Co. (1879) 4 C. i

163, 48 L. J. C. P. 400. ^

(r) BramweU L. J., ^^'- ^

at p. 159. See the judgme

Th^ger L. J., for a fuller

ment of tl.e nature of the dul



I.
CONCUkRKNT CAl.St:« OF At'HON. 55:

llli.'l' IL

DU>iil' :
'•

irii til k
'

lie I'lMiiru

IT iin-iiit-

)!.. Tl;:-

lllC Snlltl.

\y,u\ 1 1

any t Il-

ia" Uli'l'!

tWl'CU til'

allic w'l

ny, iiiui !'

ii I'ontr.i.i

lie Distil. I

train, uud

and Mii.aii

lancut Nviv

duty th..,'

y till' jun

rangenKnit-

he plaintii;

litously (r

ts as a pi-

lot pxposin;

Kim to unreasotmble peril In any matter incident to tUo
yjaruvy.

This rule is not courin*<d to active luisleasanoo. It has
Im.u applied by the Court of Apptml to a case whero
tiu negligence eoniplaintd of wns the omission to shut off

>tram in due time in running into n station. Wherever
tin' parties have eomn into such a relation that a duty to
take proper care can be establisiieil witliout reference* to

any contract, tluic- the violation of that duty by negligence
1- ii tort, wheiiior it consist in commission or in omission,

and whether tiiric be in fact a contract or not (>;.

(c) There may be two causes of action with a common
(it fendant, Oi tlie same act or event which makes A. liablo

fni a breach of contract to B. may make him liable I'or a
tcrt to Z.

The case already mentioned of the servant travelling bv
lailwiiy with liis master would bo an example of this if it

were drterrained on any particular slate of facts that tlie

railwiiy company contracted only with the ma;4(u-. Thev
would not be less r.ndin- a duty to the servant and liablo

iui a breach thoreoi because they might also bo liable to

till master for other consequences on the ground of a brcacji

of tlieir contract with him (t).

Again, an Army officer and his baggage were carried

luidir a contract made with the carriers on behalf of the

Udverument of India; this did not prevent the carriers from
1" iiig liable to the officer if his goods were destroyed in the
'.oiirse of the journey by the negligence of tlieir servants.

"The contract is no concern of plai 's ; the act w at

^'} A>':'y V. Mrtrop. By. Co.

[1895] 1 Q. B. 944, 64 L. J. Q. B.
•""iS. C. A., explaining Taylor v.

•V- '^.
<f L. R. Co. [1895] i Q. I?.

134, 64 L. J. Q. J5. 6, C. A.

(0 Marthall'a ca. (1851) 11

C. B. 655, 21 L. J. C. P. 34, 87

H. R. 742. s,'p,a. p. 547.
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„„„. .h..o.. a «,.,.« .oi,in,;(").
^;7;;;;::':r

„„„v,.,-»bl.- r..r
• un ..llirmal.v.. .ct injurious 1

„,;',«....• .-.V. i„ 1.^- ,.»« -;• ':
„ "„i

. .., with its roi.t.'iits was accepted by tut ra

,.,„.,j,.,„v UH th. ''^""'^ '""^;,'
r/wl.o cnortunKd

,.f mic of til- coiuuaiiy s portcis wii<j

«'""' "^ ""' "' '. T, ,,.,.. lu-ld that the masl

in inmt of a moving' tnun. It vas

.,.i.ht su. th<. .on.i.uny for the dunm^e to th.

urong indepoudent of eontract ^y).

The decision of the Court of Co.nn>on Ph^as in A!lo.

'"•>•
., ,. .. t„r,A received hurt, as

hnsine.s(havin,,a.dh.so.n^^.)^- .^

alle-od, hv the nef,4.gence of the minNa> i

t uulthe master sn.xl tho con.pany for loss of m.

™""°u: err::; vTof.:::.,.»..-"->

0867) L. R 3 K- «• I-;;!-"'-
it;;, hardly substantial, f

well U. at p. 14, 37 L. J !"'='• -' •

'

,,,.„„er has possesion at

,,) Channell D. .'>"!: ^U V-^^Ay that i, iutoro.t .

<^ B. and Pigott B. douhtjd.
^

^^

-^ -
>^^^^^,^,^^ ,,,.,,„

(V) .1/eK* V. r^. /' ''
.

„„>^nffor could recover mo.

(18931 2 Q. B. 387. «t L- J; »1- ^^ V^"^^
,„„, tor the

fi57 C A. It is mooted in Ka> nommu. e
_^^ ^ ._^^ ,

L J.'s judgment llS'j:,! 2 Q- »•

at p. 393, whether the ea*^ of a

stranger's goods i.. which the

,ger h,d V.0 interest nn^ht

be distinguishable.
hubjeet to

that doubt, necho- v- /'•/•J
'

^„. ,1870) L. R. 5 (i. B. 241,

of the contract with hun d

concern U'^ here.

(,) 19C.B. N.S-213. 3

C. p. 292, 147 R. R- ^''^

This case was not eitc-d ci

.V.,^-. V, 0. /. P- ^
Fonlle^ V. .1/<-'- nut- ^- '

• • "^
: 4-:r. rfe in^r
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t chnrp'^

remaiii' A

ilaintilVs

thi' poii-

; raihv;iv

[lie ni'jzli-

•tunud it

ho maft'T

ivery us a

11 Alton \.

: of auilii-

is ninsti 1
«

u-t, as %\ 1-

panv!* sti-

i of servi-

tlic action

jing. ill '1''

v's contnirt

tho sevvdiu,

:2, would seci-i

Tlip doubt 1-

itiintiul, for tl;

(>siion at li'n-'.

inton'^t iMunit 1

Whctlipr tl,.^

over mori' tliu:i

for tlie liria.M

th him doo* ii't

S. 213. 3t 1-- •'

, B. oOS (IS^'i •

t c-itvd f^ithor i"

I (» third person couhl found any right upon it. Hut it

i» not t.'Xphiinod in any of tho jndj^rni'nts how thi>* view

'» lonsistont with th<! antlioriticH relied on for thj |iluintilf,

II (J in jmrtienhir with Mtir'*Juill'x <aMc, a fornur tliLij*ion of

tilt sain«> Conrt; nnd the d'st (|in'stioti, whcthi-r fhi- rn-pfion

,.t' tlie plaintill't* wrvnnt as a pas,s<'iigcr wnnll mn liavn

, ti'iited u duty to carry hini sifcl\ if flicn* had not \><<n anv

loiitract with liini, is not directly dnilt with. The vano,

tin iii,'li exi)rosi*ly tr.'ated Itv tlie ('omt as of ^enl•l•at inipurt-

iiH'c, \nis never much cited or iclied on: and the < orr etnes.s

ol tli(^ decision was dispulid (extra-judicially. it is true by

.>:r K. V. Williams (fly. A directly contrary deci>i(iii has

ilNobiKMi given in the State of Massachus«'tts i^fr. Bnt it is

mw certain that Alton x ca^' is virtually oMirulrd by

Foidkrx'K case and tho other later decisions of tho Couit

<,F Appeal which [iroctN'd on the existence of a duty not only

ill form but in substance indepondont of contract. Its

(iithority can be saved only by confining it to the precisn

ioiiii of the pleadings on which it was decided, if it can

1m' »iived even so far {cj.

Till' most ing«'iiious nason for the judgment of the

<'eurt is that of VViUes .1., who said that to allow such an

I") •The Court decide;! tliis

<!i-o oil tlie principle that one

wli.i 1^ no party to a eontroi't

o.ituiot sue in respect of the

breach of a duty arising out of

the contract. But it nuiy he

doubted whether tiii.s was corre<t

;

fur the duty, as appears by tlio

'Ories of cases cited in the t«rlier

part uf this note, does not ex-

clusively arise out of the contract,

but out of tho common law

cblisation of the defendants a.s

curriBrs"; 1 Wms. iSauud. -Hi-

Sir E. V. Williams was a member

of tho I'ourt wliich decided Mat-

ih) .l,ii»t V. I ,,(), I !'. Vo.

ilH7,")) 117 Muss. .'))!, expressly

following Mni-K/in//'s c'^e.

w) T,n//o,' V. M. S. A- I.. R. Co.

I

189,)
I

1 Q. 11. 134. tU L. .1. Q. \!>.

«, see per A. L. Smith 1.. .1.
] 1H95J

1 Q. U. at p. 140—141, hut it is

•submitted that ni'itlb-r the declara-

tion nor the arirument for the

jdaintiff treated the action as

founded ou contract, luit only tho

deftiuiauL's pica.
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„,ti„„ .o„ld bo to allow a ...ug.,-
^Y^''^^''^.:;^Z

l„w rivos only to the po'«>° »»'"»"' '"''"°'';
,

' 1
,etw.„ the two cau.s oj act,. - ;-- ^^:: „„

not of right, and because 1 ^ to . ^

on-, onlv for tho samo d .mn,c: an.l c .
M,ch olo^

neither aKccts nor is affe. . J 1>>
th.

,

person. Moroovor tho master uo--., not
'^Y'\^_,

liming throngh the sor..,.. but in

^^J^^;;^^^^
The cause of action and the measure of damage,

different W- On tho whole the weight of pr.ne.ph^ a

authority .^s strong against -Ufon s cas o

.omarks mndo on it in 1895 in the Court o A p aL

.ow. notwithstanding the resp ^ < due to the C it c

.,.eh it came, and which included one the^^^^^^^^^^^^^^

masters of the common law at any t.m., the on .^

Iteeonelusion seems .0 be that it was. run.l,vd.....d,..l

From all this it appears that there has been (tl.,.

,,,,.,,. Uiore is no longeiO u certain temleuev to M
acts vlnch constitute a contract cannot have any othei I

fftr The authorities fonuerly relied on for tins p.,

iou 'reallv proved something dillerent aud mueh
.

tiou i.auN 1 .„ . . 1,^ i,is contract witl.

rational, namely, that il A. breaK>,

Cwhieh mav happen without anv personal default n

; V -s sen-ants), that .s not of itself sullu.ent to nial.

liable to C., a stranger to the contract for .m^^^^^^^^

damage. This, and only this, is the substau..' oi t

;

Lti;correct decisions of the Court of Exeheqiu;r in >

UiU.n V. ^^n9Mir) and Longmeul v. Wmuvj^i

(e) 10 M. .^ W. 109. 11 L- J- ^- •'• ^- :_

Ex. 415, 62 B. R.. 534 (1842).
^^^^

followed by tlic L. S., timl s. WJ



WINTERBOTTOM V. \V UJMl

,

;jo>

d dclrr-

hi<'!i tl"

Jut it i~

to cb'H

romrflx

once ari'l

cloctii'ii

; a thiiM

a pcr>"i:

ict riulii

lagcs an

Lciplo iui'l

DcfOl'O til'

ipoal: juiil

urt bel'ur-

groati'^t

lllv Irulll-

(Icciili'il.

u (tin 'Hi:!;

1) hdlil ilii'

otluH' li'i'ii

;iis pr"iiiiM-

inudi iiH'i

ict -vviiii r.

fault in A

to iiiak" A

onsi'C|Urnti:il

of thi' IH'-

V in ir;»/"-

K. 15. ^':5.
'

,
where it «-^'

' acli oa?;o the defendant delivered, under a contract of j-al-

or hiring, a chattel which was in fact niisaiV (o use, hut

in tlie one case it was not allesred, in tlie other was allegvul

l>at not proved, to have been so to his knowledge. In each

case a stranger to the contract, using the cliattcl—a coach

in the one case, a lamp in the other— in the ordinary \va..v,

came to harm through its dangerous condition, and was held

not to have any cause of action against the purveyor. Not

ill rontract, for there was no contract hctwceii these parties;

not in tort, for no bad faith or negligence on the defendant's

part was proved. If bad faith (,7)or misfeasance by want of

(idinary care (Ji) had bocn shown, or. it may be, if tli(»

riiattels in (jucstion had been of the class of eminent ly

daugerous things which u man deals witii at his peril (/),

the result would have been diilerent. \\'itii regard to the

last-mentioned class of things the policy of the law has

created a stringent and peculiar duty, to which the ordinary

rule that the plaintiff must make out (Mther wilful wrong-

doing or negligence does not apply. There remain over

.-onie few miscellaneous cases currently cited on these topics,

(if which we have purposely said nothing because they are

little or nothing more than warnings to ])leaders (/i).

S argued witliout success that the

iS rule of Whitrrhottom v. U'riaht

ip|ilies only to noiifoasanco and

11 Jt to misfeasance. Cavalier v.

Inpe [190(5] A. C. 428, 75 L. J.

Iv. B. *)09, illustrates the sanit

principle.

if) (, Ex. 7til, 20 L. J. Ex. 430,

t«n R. R. 4.i9 (,1851).

(?) Luigiidrie v. J.evj/ (1837) 1

M.fc \V. 519, 4(! R. R. 689.

(*) Genrrie v. Skii:i»gtnn (18C9)

L. R. 5 Ex. 1, 38 L. J. Ex. 8 (not

.T very profitable case).

(i) See ThoiVnTji V. Winchester

(1852) N. Y. 397, Bigelow L. C.

<i02, |)|). 5II!>. 511), al)ov<'.

(/•) Huch is CoIHh v. Seidell

( 18(i8) L. R. 3 C. f. 495, 37 L. J.

C. P. 233, where the declaration

attcinptcHl to make a man liable

fo:' ereatinijf ji dangerous state of

things, without any allegation that

he know of the danger, or had any

control over th« thing ho worked

upon or the place where it wa,s,

or that the plaintiff was anything

more than a " bare licon.see."'

Tollit V. Sherstone (1839) 5 M. k.

W. 283, is another study in bad

pleading' wliieU adds nothinjj to the

mibstanco of the law. So Hoivard



3

I

556 SPECIAL KELATI0K8 OF CONTRACT AND TOR.'.

Hafto. tins cxnnunation Of tho authorities, jo^aju.

r' 1 of the no ion that tho concurrence of d.^tnn

get nd of the nc o
roniractu is a nior

causes of actions ex deh.to

«^^

J^ ^ ^„i^. ,, ,,,

accident of co,n.non^wJ- ---J^^

there. A lueuoiu ;
,„,,stor for clumsine

i« immoderately beaten by '^
, "";\7 / ,^^^, ,, ,

„bout Ills i>oil- "" "11
,

,,„rt of ... .1

actio agatat the .u..tcr o,.hc. on ,1 co

^^^ ^

(„ ,„„„o) (/), ». «t '-;p -;'„;""„„«,„„ „.,.i

.4,«;i«, Mnco tho o« B, ... an »c
^__^^^_

;:^^^:;rr:i;th„.o„..t..t..t...

d.^fendant and hunself

.

HI. ,.,...,s of J.f.-oH in Tort dependent on a Conl

uoth- '^n the mn,e Part ie>^-

, • ,mi*e is made, an obligatic

(a) ^Vhen a bnu- --
extinguished by

..oaU^d ^vhich remau.. >n ^"'^^ "^ °p^,, ,^0

performance or dischurge of

'^^^'f^'^^h^.^ ,f ,

1, owed to the promisee constitute the object o

thus OXN.d to 1

1

^^^^^^^.^^^ ^^^^ ^^^f^,

of real right whu^i a »tian„er
^

The gen<'ral in-mciples of the inv. {n

, Shn>hn-d (1850) 9 0. B. -291,,

..hibit, an atte.apt t. d,=g..- a

n>anife.tly defective cause of act on

in asHumpBit by declaring .n the

general form of case.

(0 D. 19, 2. locali coii'h

(,„•) D. 9, 2. 0,^0.

D. A. «. 27, §§ 11, 33.

A'^^^^^^^
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of speech once in use, and vvarrantod hy considerable autho-
rity^ (h) .seem to call for a ne-ativc ansu.T. It would
confus' every accustomed boundary betv ren real and per-
sonal rights, dominion and obligation, to hold that one who
prevents Andrew from performing his contract with Peter
becomes ipso facto a kind of trespasser against Peter (0).
For Peter has his remedy against Andrew, and never looked
to having any other; and Andrew's motives for brrakin-
his contract are not material. According to authorities
which are now confirmed by the authority of the I^oum.
of Lords, though not exactly for the reasons ori-.nally
given (/;), Peter may sue John if John, without justiliea-
tion or excuse, procures Andrew to break his contract with
Peter: but this is because John has wilfully cau>od tie

breach of a legal right to Peters damage. It is r^Ttain
that in this class of cases actual damage must b.' all. o-o,l and
proved (5). This at once shows that (1... right violated i>

ibligatiou h

shed by tii'

)cs the dr.tv

^t of a kin.l

?an infrins''.

? In nthrr

of a promiv^

r possession.'

mding form;

5, § 3; ai-.d
--

,33.

()') Blackstone, ii. 442, sppak.^*

of a contract to pay a piiiii of
money as transferring a property
in tliat pum; but ho fortJiwitii

adds that this property is " not ia

possession but in action merely,"
i.e. it is not property in the full

sense: tliere is a res but not a
''0 (1 . -, Vennijgeii but not
E\ne,itl.,i,n. The action of debt
was considered an action of pro-
perty, see per Vaughaii C. J.,

EJiivoiiih V. Dee, Vaugh. at

p. 101. and note at p. I'l, above.

(o) W'a have no right to eay
tiiat a ?j-stem of law is not con-
ceivable wliere such a do<trinQ
would be natural or even nect-
ary. But that system, if it ('d
-y.'iii, would bo not at all like tiio

Honiaii law and not much )i'e the
coiiimon law. To malio i„ .om-
I'ete it would have to be held,

conver.sely, that whoever breaks a
contract is liable t.i a men-
stranger for any conse<iiicntial

(lainapre to liini, without further
proof of negligence or other
wrong. This is certainly not our
law.

(/'I Si'c pp. 3-1. .332. above.

('/) .See tlie declaration in

LhihU'ij v. diip. 2 E. .'c 1!. 21(!,

22 L. .1. (i. 15. 4(i3, 9,-, j{. i{

.'501. In Doi'-m v. UnU. as.Sl) <i

Q. B. Div. 333, 50 L. J. Q. B.
30.5, it does not appear how the
claim for danuig-es was framed, but
in the opinion of the majority of
tiio Court, there wa.s evidence of
special damage: eee 6 Q. B. Div.
337. English practitioner? now
have to remember the far-reaching
immunity conferred by the Trade
Disputei Act, 1900.
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„ot an ubsoluto and in.lopnaont one like a right of pro-

"

tv for tho possibility of a judgment for nommal damag

Tin oirla V tho tonehston. of such rights. Wher. spec,,,

I ;: i ecossary to support an action, the r.ght .h. :

i b^e^n infringed cannot be a right of property, thou.

in some cases it m.y be incident to property.

^b- In the last-mentioned class of cas.s, then i. >-
1-'

,Wt,.^lntractingpa,.ymavindir.ctlvthroud,t.c.

...t thou.h not upon it, have an act.on agaxnst a sUang.

tia. t. tnou„ I

,
, We have already se<

„ ,.,,„„e,- .0 .h. contraC. »a as «h .a, gne .W s.,a
^.

a right of uction (,r). On the other hand, a breach of cc

.1,.. u-hcro a ,„cssagc is incotrsc.ly .ia„8m,tt<-a b> m.

;:tuve,od thL^y su.ains da^go. •'.- P-'
j;

»ny remcav against th« company. For h d, t^

„.a„smit and deliver the .nessago ar,sos wholly ou.

he rn ract wi.l, ..-.e sender, and tl,ero is no dn.y low

tho reeeivcr. WilM aUeration ol a message n„gl,l

t gro nd oE an action for deceit aga,nst
,
,e p

*
„ aUered it. as he would have knowingly made a i

:uL»en as to the contents o£ .he message wtah po

r„rh his hand,. But a mc„ mistake ,n reaa,ng

affect the sense ot the aespaicu.

deceit (0

U-) Pp. 551, S-V2. abovf.

(s) The exceptions to tlus rulo

are wider in America than m

England.

^0 Dickson V. Renter's Tele-

,„.am ro. (1877) 3 C. P. 1

47 L. J. t:. i'. 1, confirming

ionl V. U. K. Electric T,l

Co., (1869) L. R. 4 Q. t

38 L. J. Q. B. 249.



^s^>.

contractor's LIABILITV TO .STKAX(;KK. r,b9

of ino-

(lamagi ~

. spcciti''

lit wliii'h

, thoiicli

It i> li"l .

tho roii-

s^raniror.

cady scfii

perform-

as asrainst,

.1: Strang'!'

L>li of i^on-

action for

our courts

)y the scr-

o \\\">m It

311 has not

duty to

lly out of

ity towaids

? might b''

the person

lade a fal?'^

hich passed

nding off or

,- matoriully

treated as a

' In America, on tho other hand, one who reeeiv(>s a

tflegram which, owing to thr iicglifToneo of u tfkfrrapli

anipany, is altered, or in otiicr respects untrue, is

invariably permitted to maintain an action asainst thi>

ti'lograph company for the loss that he sustains tlu()Ut;li

acting upon that teh'gram"': but the learned American

.(iinmcntator here cited finds the reasoning of the English

oiirts difficult to answer (j<). And the American decisions

..pjicar to rest more on a strong sense of public expediencv

than on any one dolinito legal theory. i he suggestion that

th't-e is something like a bailment of the message may be

•iismissL-d at once. Having regard to the extension of the

attion for deceit in certain English casis (.r), there i> pcr-

liaps more to be said for the tiieorv of misrepresentation

tlian our courts have admitted; but this too is [U'eearious

ground. The real question of principle is whether a general

duty of using adequate care can bi* made out. 1 am Jiot

bound to undertake telegraphic business at all; but if I

do. nm I not bound to know that errors in tho transmission

of .essages may naturally and prol-ably damnify the

receivers? and am 1 not therefore bound, whether 1 am for-

warding the messages under any contract or not, to use

reasonable care to ensure correctness? 1 cannot warrant tho

authenticity or the material truth of the despatcli, but

shall I not be diligent in that which lies within my power,

namely, the delivery to the receiver of those Avords or

ligures which the sender intended him to reeeivc? If tho

jftirmntive answer bo right, the receiver who is misled may

«) Gray on Communication by
Teletrraph (Boston, 1885) §§ 71-

'i, wliere authoriu,j are colloc'tod.

lint " tlie weight of judicial autho-

''•f"
• . . denies a recovery fnr

damages from mental anguish only,

rosultinij from negligent failure to

deliver a telegraphic message ":

Burdick on Torts, 104.

yx) See e.-,pccially Denton v.

G. y. R. Co. (1856) 5 E. & B.

S(iO, 23 L. J. Q. B. 129, 105 R. K.

335, p. 299, above.
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^1.- fnr iiofrliffcnce in tli

'"" .W. ,1. "do,..ak,n. at.o,ulca .itl, obvl™.

risk, iiiu 'I "'^o'*'- ,• .„ i„,v of noMiRonco lui-

nevoi- betu Iriu w <-
, ^ spooinl

„,,f tint pertain words navo oteu i.""

tnent that ceirau
^^^ ^^^^ ^^. ,,„

.ondov to the mossenpcr foi the pu r
^^^ ^^.

; ..to.l to the receiver. It ina;y |)lii.ci

a,i Mtion a< for Joc^it ^M|MH

,i„„. ,1,. «>.= following Derm v.

^
--«

^._„,,,,

'^r''"7^o;o:io:for.bat.pocia.^u^po.o, ,;

\L, nnao in the com.non intorcourso of I. t, o

of tact nrant a,. ^ should n

TIk' telegraph torapan} ^^oul(l i»t

unskilful .ur^tOB,
^^^^^^^^^ ^^^^ ^^^^^^^„,.,i

tract 01- .^rvanty. Su h U
^^^^^^^^ ^^^

towards the receu-er o-lv, th gU d-
^^^^^^ ^^^^^^ ^

"'^^^^"''"^11^—nioJtion by telegraph i.

this country, and inland conn
^^

in the hands of t'.e
Postmaster-Genual,

(z) See, however, AV,n

(y) See pp. 28S-29' '
above.

^^^J ^^^^^^^ .^^^^ ^^g^.j ^,.



MISTAKK IN DKLIVKKIX(J TKLEORAMS. •ttll

sued <v('n if the American doctriin' wnc a lopird. \\'jtli

ivirard to fowijjn tolfj?i-unis. however, tlie rule is >iill (,f

unportanee. and nntil tho Honse of Lords lias sjiokeii it is

-till open to discussion.

In the prosont writer's opinion tho American dcisions.

tliuugh not all the rt-asons ^'ivcn for llieni, are on prin-

ciple correct. The undertakintr to tiiinsniil a se(,neiice

of letters or figures (which may compose sifjnilic-int words

and sentences', but also may 1m>, and often are, mere nnin-

i(lli<ribk> symbols to tho transmitter, is u wlioll.\ dillerent

thiiii: from the statement of an alle<>ed fact or the

(xpression of a professed opinion in one's own laiif^uaije.

Generally speakiuo;, there is no such thins; as liability for

iirirlieence in word as distinfjuished from uct; and this

diilerence is founded in the nature of the thing (rt). If a

man asserts as true that which he does not believe to l)e

trui', that is Jeceit; nnd this includes, as we have seen.

making assertions as of his own knowledsje about ^hinir-.

iii which hi- is consciously ignorant. If he only spcik,-.

ill..! purports to speak, according to his information and

'lelief, then he speaks for his own part both honestly and
truly, though his information and belief may be in them-
s-flves erroneous, and though if he had taken ordinary pains

his information might have been better. If ho expresses

an opinion, that is his opinion for what it is worth, and
others must estimate its worth for themselves. In either

case, in the absence of a special duty to give correct infor-

mation or a competent opinion, there is no question of wrong-

Co The law of defamation degree, but a law of absoluto ro-

stands apart: but it is no excep- sponsibility qualified by absolute
tiuu to the proposition in the exceptions; and wliere malico ha^
text, for it is not a law requiring to bo proved, the grosst>3t ncgli-
par« fin.l .r-iiution in greatur or k-ss gcnco is only cvidtnce of raaliuc

P.—T. 36
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J„i„„ 1 r ll... »|H'akor ha, not como under .ny .ucU d„,

i. ;»« n.,t bc'nJ .o h«vc any infonnat.on or to ira,

aL- opinion, llul "U.ro . partionlar ,ln,y h.. been a,»n,.

tt .k« no ,lill..r,.n,.e that .ho ^caking or .r,t,ng

„,.. ot .„r,l, i« an incident in tho P" o™-""
,

:.,„..l ,,™e,i.l -r nu-opie, a tormula fron, a „ha,.

,.i„
„. dieal .rea.i..^ and hi, pat.ent . po,»ne

„,i.. king i, op as .0 eopiod, sorely tha . ael,

al negll-enee. and aetion.Uo apart from any con.rae,

.

h" ,.,. on was only .0 ,.p at .hat ho found .n the book

it no that the pre^ript.on. even if ho .tato, >t to be .

„ „f the b.»k. is hi, prc^ription, and he «—r.

i b ing a lit o„o; if it be oxaetly eop.ed fron, a u,

h ok If "ood repute .hid, state, it to be appl.cahle to

;:!; a,°tho o,L m hand, that .iU be ev.dcnet, but

Pvidenoe that the advice was competent.

"
AgaTn the negligent ntisr^ding of - aneren. recor

a professed paheographist ,night veil bo a d.ree

naLl eauso of da,nage; if s'^eh . person, bemg n,p

under a oontraet .ith a solleitor. n,ado a nogl.gcnt

to the preiudice of the uUi.ato ''-'-'*»;'

elient might not havo an aet.on against h,m? It n

ZZ with impunity bo negligent to the vorgo of (

Ttho solleitor, not being damrriM. .ould have no

„t aetion. or at most right to nominal damages

Let. The tclographelerk's ease .s more hkec

Ccwe do not say thoy are preeisely analogous,

";;mere reporting or repetUion

f 'J-^^J^f„,„

remains no doubt, the argument that liability m»

;: finitely extended. But no one ha, F P»

llish the genei^l rule as to the remoteness of,

<,£ .hieh the imiMutance, it >s ^"l;™'"''^' ". ;''

„

obseured bv contriving hard and last rule, m
,

il t the pissiUe eombination, of tbo elements of h,
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Tlal^ it sixiiis that oven on the American view dainap'S

Hiinot be recovered for losa arising out of an error in a

sphered telegram, for the telegraph company would have

III) notice of what the natural and probable consequences

ci" "rror would be (6).

c) There arc likewise cases where an innocent and even

I prudent person will llnd himself within his right, or a

wrong-doer, according as thero has or has not been a

contract between other parties under which the property

ii- lawful possession of goods has b<vn transf('rre<l. If a

man fraudulently acquiivs projH'rty in ;:oods, or pets

li livery of possession with the consent of the true invncr,

\\r lias u real though a defeasible title, and at any time
fiet'ore the contract is avoided (be it of sale or any form
.if bailment) ho can give an indefeasible title by delivery

"vcr to a buyer or lender for valuable consideration given

m good faith (r). On the other hand a man may obtain

'1h' actual control and apparent dominion of goods not

Hilly without haxing acquired the property, but without

anv rightful transfer of possession. He may obtain jjos-

M.s>ion by a mere trick, for example by pretx'nding to be

another person with whom the other party really intends

'/) Primrose v. WeKlcrn Vnion the message itself, except as sueJi

TelHiraph Co. (\%m) 154 U. S. value may be disclosed by the
1. wliero it was held that the iiie>sai.">, or be a^ree<l between
Jiiesisure of damages for mistake the i»endcr and the company."
in delivering a cipher message of But the decision was chiefly "on
wliich the meaning was unknown the validity of the company's
to the company was only the sum special conditions. Cp. Sanden
paid for the message. " Tele-
;.Taph conipaniaj are not bailees

in any sense,'' and 'the message
• . is of no intrinsic value . . .

.ind the measure of damage?, for

.1 failure to transmit or deliver it,

jj uu iciutiou to any value of

36(2)

V. Stuart (1876) 1 C. P. D. 326,

45 L. J. C. P. 682.

{c) See the principle explained,

and worked out in relation to

complicated facts, in Peane v.

filoiihec (1866) L. R. 1 P. C. 219,

35 L. J. P. C. 66, 146 R. R. 180.



i* III* III

664 9PECIAI- BEWTI0N8 Of CONTRACT AND TOUT.

to deal W, or the ago... of that por«,n (.)• '"-*;;;'

. third p««.n, cvon if l>o lm» no mean- of kn„»„v

a.tuul po»80«orV .aut of litl-. ™„.,ol a..,".- a

J"
title from l.in, U..W- tl.- 'ale i» in niurkc, ..verl o

,

trln^Cion i. .itiun «n>.. .,.elal Matutory ,ro,ce,.

a, tlrat of the FaCor, AC. He deal, however u.noeen

a, hi, peril. In .he* ™,e, .here ,n„y he hard*.,.. '

there, il nothing anon.alo.„. I. i» "»>
"fy

« ""''

het.«n o.her parti.'s .!».. 'l-tennines .he.her a

„,„ng ha. be.„ eonmnt.ed or nc. hut ,» ex„te„ee ., .,

cxisteneeot rigl>.» of
^'"^X" ^"f "TZZ,:.

„™ilable against all .he world «h,eh ,n .hen torn

„ otaewdingusthereha^l a eon.rae,. .hou.

haps vi.iuted by fraud a. b,...ee„ .he ongu.a
|

m

„/a f,-a..duleu. ohlainin, of po»—" U. -' o'"

lontraet. The <,ues.i„n » pureh of . e d,.r,b„,e,„

„„, „,h. as ..lonling ...easion for „.,r ..^nn

(;i
real I'liiuis "'' .iii>"-

—

r- .

it mav be an uneonseiou, intringemen.
.

.\ in«"

be llaMe to A. for neddllng with A. s goods » ule .
^

an unsettled question whether the good, are A. s .

But >t oaunot be a proposition in the law nt tort» .h.

gooels aro A.s or D.s, »nd it eau bo sard to be. ,n a ,,

B -.se, a proposition in the law of eontrac, only b,

i, the eonnnon law property and .he r.ght o ,,os..

can ou the one h,nd be transferred by eontrae, »

ddiverv or any other overt aet, and on .he o.her h

legal ;iteet of a manual delivery or eo„stgnn,e„t

H. & C. 803, 32 L. J. 1.x. 10''-

.^ ^,^^ ^^^^^ „f ..,„,,kin.

''"
^U^v\>^ ..na^n^Uorod that and the like, where it U 1

the essence of trespass
bailment.

aspoitatis i8 depriving *''« true

o^ner of poeeesaion: u thief has
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Hoi'IkI oil till' pivsciKf or abMMifo of n lnii> oonsont to

t'l- iipimront purpos.^ and i>I1(M!| of tlio act. The contract,

'r tlu« absfnco of a contract, is only part of the incidents

if.rmining tho legal sitimtion on which the alleged

tortious act operates. T!ien> are two fjiiostions, always
..iiKeivably and often practically distinct: Were the goods
ill (|ii.stion tho goods of tho plaintifT? Did the act com-
jlaihed of amount to a trespass ur conversion? Botli must
1m- distinctly answcnxl in the nlHrniativo to make out tho

ihiiiitiff's claim, and they depend on quite dinVrent

|,nn(iples(,7j. There is therefore no complication of
contract and tort in these cases, but only— if wo may so

ill it ii dramatii! juxtaposition.

I\
. Mia-^itn- nf n,u)i<i!/rs and ofhr huidents of thr

Rntiedij.

\\ ith regard to tho measure of damages, the same prin-

ni.le.s are to a great «'.v ent applicable to cases of contract

mil of tort, and even rules which are generally peculiar to

'III' branch . he law may bo applied to the other in ex-

't'jitioiial classes of cases.

Tlk' liability of a wrong-doer for his act is determined,
as we have swn, by tho extent to which tiie harm suflVrcd

l).v the plaintiff was a natural and probalih' consequence of
the act. This apjiears to be also the true i asurc of
liiiliility lor breach of contract; "the rule with regard to

iviiioteness of damage is precisely the same whether tho

diiiiiHires are claiiiiiMl in actions of contract or of tort
"'

{h);

"'< Spp j/njfuim in the opinions
v^.^-i Ho Ff.i h

L. R. : II. L. 757, 44 L. J. Q. 1!.

109.

' /) Brett M. 11., The NoUinj
liiU (1HS4) 9 P. Div. 104, 113, 53
I-. .1. P. 56.
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the iudgment of .hat is natural and prohablo l.^ng t

L i .ould huve l.^on formed by a rca^onaU.- man

defendant's pkco at the dato of the wrongh,! act o

conclusion of the contract, as the case n.ay be^ No

there have been in the law of contract fa.rly rec^ op

of co..siderable authority casting doubt on the ru

Hadley V. Baxendale (i). and tending to show tha a

Uacting party can be hold answerable for spec.a c

quenJoTaleach of his contract only .f there ha.

lo^othing amounting to an undertakmg on h. pa

bear such oon«>quenocs; on this view even expi ss

o J probable coasequences-if they be not in th..,

of a common and obvious kind, such as the plain .1

of a difference between the contract and the ma k .

of marketable goods which the defendant fails ,o .

—v^-ould not of itself suffice (fc).

but the Court of Appeal has more lately disap

this view, pointing out that a contracting party s i

to pav damages for a bi.ach is not created by h

xnent'tobo liable, but is imposed by law A

Itemplates the performance and not the breach

^nUact- he docs not enter into a kind of second .

To ;; damages, but he is liable to make goo,

injuries which he is aw.ro that his default may

to the contractee (0-

670, por Bramwell L. -T.

Br«tt and Cotton L. JJ.

explicit. The time to

to is that of entering in

tract: ib. In McMalw

(1881) 7 Q. B. Div. 59

Q u. •'-''2, the wppose

of a special undertakint

forward at aU. And s

Great Western Colliery

1 Q. B. 413, 68 L. J.

(i) 9 Ex. 341, 23 L. J. Ex^ 179,

96 B. R. 742 (IB54).

(K) Home v. Midiorul R. Co.

C1873) Fx- Ch., L. R- 8 ^- y-

131 43 L. J. C. P. 59. See Globe

S.nnina Co. v. Landa Cotton OH

Co (1903) 190 C. S. 540, wU.cK

inclines in this direction but does

not go BO far.

(0 Hydraulic Eiigincerxtig to.

,. McHaffie (1878) 4 Q. »• Div.
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The general principle, tbertrfore, is still the ramo in

riutract as in tort, whatever difKculty may be found in

w
I iking it out in a wholly sutisfaetory manner in reiution

ii. the various combinutions of fact occurring in practice (m).

One point may be suggested as needful to bo borne in

uiiml to give a consistent doctrine. Strictly spenking, it is

not notice of apprehended consequences that is raat< rial, but

notice of the existing facts by rrason wlienof those con.v-

|iiinces will natunilly and probably ensue upon a breach

.if tlie contract (n).

Kxeniplary or vindictive damages, as n rule, cannot be

iKovcrcd in an action on a contract, and it niuke>s no

(lillcrei, that tlie breacli of contract is u tnisfeasanec

(apabh' of being treated as a wrong. Actions for breacli

of proinise of inuniage are an exception, perhaps in la*v.

iiitdinly in fact: it is imj)Ossible to analyse the estimate

foiiued by a jury in such u case, or to prevent th'in front

iriving, if so minded, damages which in truth are. and

iiiv intended to be, exemplary (o). Strictly the damages

iuv by way of compensation, but thi y are " almost al\vay«

K)ii<idercd by the jury somewhat in poinutm "
(/>;. Liko

ii'^uhs might conceivably follow in tlie case of other breaches

M

t. A. Soe for fuller discussion

of the rule and tiie authorities an

artiile by Mr. F. E. Smith (now
Ixird Birkenhead) in L. Q. B. xvi.

27').

I * ) As to the treatment of con-

setjaential damage vrhcro a false

statement is made which may b«'

treatt>d either as a deceit or as a

broken warranty, see Smith v.

(nr.u (IHTj) 1 C. F. i>. 92, 40

L. J. C. P. 28.

(") According to Alderson B.

in lladley v. Baxeiidalc, it is tlio

knowledge of " special circum-

staoces under which the contract

was actually made " that has to

be looked to, i.e., the probability

of the con»equenc« is only matter

of inference.

(o) See Berry v. Da Conta

(186ti) L. R. 1 C. P. 331, 35 L. J.

C. P. 191.

(p) Le Blanc J. in Chamber-

lain V. Wtiliamnon (1814) 2 M. &
S. 408, 414, 15 R. E. 295,297.
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3

of coii«:ract (q) accompanied with circumstances of w

injury or contumely.

In another respect brcaoli of promise of marriage i

a tort: executors cannot sue for it without proof of s

damage to their testator's personal estate; nor doe

action lie against executors without special damage (

indtMxl it ever does (.s). " Executors and -administ

arc the representatives of tho temporal property, th

thod«'bts and goods of the detrased, but not of their w

except where those wrongs operate to tho temporal i

of their personal estate. But in that case the special di

ought to be stated on the recoi-d: otherwise the Court f

intend it " (t). The same rule appears to hold as conci

injuries to the person caused by unskilful medieal treat

negligence of carriers of passengers or their servant:

the like, although tli(> duty to be performed was ui

contract (?0- Positive authority, howi'ver, has not

found on the extent of this analogy. Tlie langungi

by tho Court of King's B<>nch is at any rate not eonvi

for although certainly a wrong is not property, thi^ ri

recover damages for a wrong is a chose in action; i

(g) Such cases do not include,

at. any rat© normally, wrongful

dismissal: Addis v. Grnmophoiw

Co. [1909] A. C 488, 78 L. J.

K. It. 1122. Lord Shaw of Dun-

fArmline ([1909] A. C. nt p. 503)

, ) to think that on piinciple

avated damages should never

bb awarded on a caui-c of action

ex contractu.

(r) Finlay v. Chirncj (1888) 20

Q. B. Div. 494, 57 L. J. Q. iJ. 247.

(») Quirk V. Thoman [1916] 1

K. B. 616, 85 L. .1. K. B. 619,

C. A. It was not necessary to

decide the point, but the negative

answer is pretty strongly in

(<) Clin»ibe<rlniii v. WO
2 M. & Si. at p. 415. 15 I

p. 297.

(//) Cfiatiiher/fiiii v. U'i'

last note: Willes J. in .

Midland It. Co.. 19 C. B.

p. 242, 34 L. J. (\ r. at

147 U. R. 574, 575; cp. .

V. Brnhfi (1841) 8 M. i

p. 854; 1 Wms. Saund. J

Hoo more in Williams on

tors, pt. 2, bk. 3, ch.

(10th ed. pp. 606—618

Raymond v. Fifch (1835)

& R. 688, 41 R. R. 797.

mm^:^^/-
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.an the distinction between liquidated and unliquidated

damages afford a test, for that would exclude causes of action

ou which tlie executors have always been able to sue. We
have considered in an earlier chapter the exceptional con-

vt Tht^" cases in which by statute or otherwise a cause of action

for a tort which a person might have sued on in his life-

liniB survives to his personal representatives.

Where there was one cause of action with an option to

sue in tort or in contract, tho incidents of the remedy

•.'t'lierally wore determined once for all, under the old

"onunon law practice, by tho plaintiff's election of his

form of action. But this has long ceased to be of

inaitical importance in England {x), and, it is believed, in

iiioi^t jurisdictions.

IX) See Kelly v. Metrop. R. Vo. [1895] I Q. B. 944, at p. 946.

STLU^hfsns^
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HIS"

APPENDIX A.

-^CAL NOTE ON THE CLASSIFICATION OF THE
FOEMS OF PEESONAL ACTION.

(Bv F. W. Maitland.)

The history of the attempt to classify the English personal actions

under the two heads of Contract and Tort will hardly bo understood

unless two preliminary considerations are had in mind.

(1.) Between the various forms of action there were in old time

many procedural differences of serious practical importance. A few

of these would have been brought out by such questions as the

following:

—

(a) What is the mesne process proper to this action? Does one

begin with summons or with attachmt-nt ? Is there a

cavias ad respondendum, or, again, is there land to be

seized into the king's hand ?

(b) What is the general issue.' Is it, e.g., Nil debet, or Non
assumpsit, or Not guilty?

(c) What mode of proof is open to the defendant ? Is this one

of the actions in which he can still wage his law ?

(d) What is the final process ? Can one proceed to outlawry ?

(e) How will the defendant be punished if the case goes against

him ? Will he be merely amerced or will ho be imprisoned

until he makes fine with the king ?

In course of time, partly by statutes, partly under cover of

fictions, the procedure in the various personal actions was made
more uniform; but the memory of those old differences endured,

and therefore classification was a diflBcult task.

(2.) The list of originrJ writs was not the reasoned scheme of a

provident legislator calmly devLeing apt remedies for all conceivable

wrongs; rather it was the outcome of the long and complicated

s^- jgle whereby the Bnglis'" ing at various times and under

vikuous pretexts drew into his own court (and so drew away from
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liUgalion of the realm. ™°. "'
'"^ . ,,„„„ ,„„„„„„

., P.rii.m.nl P-»
«^,,f7jt „J"::",.„,.Ui,,g po.-.,- I»l I.,

new remedies, lo rpstrain uiu mi t,
„„i^ ^„^ The C(i

.a™.b.o power o,
»'SLt.rr:L:. .:.!,' .ui...

t:.:«
'p"

n. Iclion. in .he king, court .ere by „o »

;<. ;o tor tVi!<? reason tiiat ne says veijr •'•<"
, . , -ct^ l^lfinished; at an^rate. - 3- ^^ ^S^:

but make« hardly -^ -«
^ ^^^^^

.^^^
"".X; th. u.i.ldU

opitomatorsBritton(e)andretaC;}.

tL theory that personal actions may :.
"ged

(a) Sec a complaint l.v the

bi,hop8inl257 Mat Par.t.hroM.

Mai. (cd. Luard) vol. vi. p- 3f.3.

Xew writs contrary to law arc

made in the Chancery without the

consent of the council ot the

realm. So under the provisions ot

Oxford (1258) the Chancellor is to

swear that he w 11 seal no writ«

sive writ« of course without he

order of the kinp and of the coun-

oil cstahlUhed by the prons.on..

Sec Stubbs, Select Charters, Part fi,

^'%5'stat.l3Edw.I.as25)c.24.

(r) His doctrine is f

making of new writs «^

found on fols. 413-114 A

fol. 438 b for a writ inven

William of Kalciph. In

other oases Braoton notiof

the writ has been lately '

by resolution of the tnu

foimi/io curite), e.g., tln^

Eje<it, fol. 220.

(rf) Fol. 102.

U) Vol. i. P- 15''- "

equivalent for wnfrticutm

'^

(/) Fol. 120.

jju ._.jt i^mmmmmmm
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headings seoms to remain a sterile, nlicn tlicory. It does not doter-

mino the arrangement of the practipiil books, of the Kogister, the

Old Natura Brevium, Fitzherbert'.-* Natura Brevium, the Novae
Nirrationo?. Even Halo, when in his Analvt-is he mapped out the

!ieUl of English law, did not make it an important outline.

The truth seems to be that th, lost natural classification of writs

wa- quite different. It wc 'i give us as its two main headings—
(a) Praecipe; (b) Si te fecerit seciirum.

(a) In one class wo have writs beginning with Praecipe quoif

nd'M—fuciat—permittat. The sheriff is to bid the defendant
render (i. permit) something, and only if this command be in-

ttfpttual will the action proceed. To this cla^s belong the writ of

rijrh! and other proprietary real actions, also debt (g), detinue

aiMMunt, and covenant.

(h) In the other class the writ supposes that there is already a

completed wrong and a perfect cause of action in the king'.s court.

Tf the plaiutitf finds pledges to prosecute, then the defendant must
mipfur and answer. To this class belong the possessory assize-s.

ire-pass and all the forms developetl out of trespass, viz., case,

a.-suiiipsit, trover.

Much is made of this classification in a book which onco was of

guod repute, a book to which Blackstone owed much. Sir Henry
Fiaih's Discourse on Law {h). The historical basis seems this: thi-

king's own court takes cognizance of a cause cither because tho

king's lawful precept has been disobeyed, or because the king's

peace has been broken.

But in order to assure ourselves that the line between breaches

of contractual obligation and other causes of action cannot have
been regarded as an elementary outline of the law by our raedioDval

lawyers, we have only to recall the history of assumpsit. We are

obliged to say either that at some moment assumpsit ceased to be

an action ex maleficio and became an action ex contractu, or (and
this seems historically tho better way of putting it) that it was an
action founded not on contract, but on the tort done by breach of

^JIne contractual or other duty voluntarily assumed. It must have

been ditiicult to hold that the forms of personal action could bo

aptly distributed between tort and contract, when in tho Register

actions founded on non-performance of an assumpsit occurred, not

(!/i The writ of del)t in (ilan-
vill, lil), ID, cap. 2, ia just the writ
of rijtiit witii tho variation that a
certain sum of money due is substi-
tuted fcr a certain quantity of
land. There may bo trial by b'attle

in Debt: see lib. 10, cap. 5.

(/() Editions in 1613, l(i3ti.

1G78, and 1759. In tlie last of
those see pp. 257, 261, 284, 29«.

Blackstone iiutieea this classifica-

tion in Comment, vol. iii. p. 274.
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the title of Trespass mixed up witti

away from debt and
<^^';"*"n iated by the difficulty ^hich

The same point "^y^'^fSng whether detinue wa.

been felt in modern ti'neyf deciding
.^^^ f^,

contraciu or ex delicto JBr.c^^.^'^^e^^^^
^^^ ^^^ ^^^,

time, had said (fc)
'^'^''""'^^Zr^ZlTile defendant the o,

of movables because th«judf-fJ-« ^^^^^^ ^he dilo

<,f paying the value instead of dehvo-n|
^ ^^^.^^ ^^

therefore of contract
<^l^'\^"^^^ inapplicable. But wh

according to B«man "O^-^'J^^^^^ f„id on tort, was

detinue was founded
^^^^^^^'^nng the last and the .

debated and never -^^
f^^^^J,^ ^^^ ^Lt in detinue one ,

part of the present f°^"^,f,^ '^^^^ tro.cr) was taken to

Llareon a lose and ^"^-8 (deUnu^ -r - )^^ ^^^ ^^^^.

that there was not
^"^^^''^J,^fJeTv th« ^'°^ '*^^"*^°" ^'^

Opinion was swayed to the other side by^
^^^^^^ ^,

Jtinue and debt (m). a relahon - o- -
^ .^ ^^^ ,^,.

identity, especially when debt wa« ^roug
• ^^ ^

deHnet, but in the deUnet only W^ ^
™

„J,,^ bailme:

by the learned Serjeant Manning (o)ha^d«^ ^^^.^^^ . ,,.^

have aUowed the question to turn on i
decision

•Court of Appeal under the o
^^^ ^^ ^^^^^^^

difficulty cannot occur in its old fo^-m

^^^^ ^^^ ^^^.^.^^

^^ce we were, compelled o
^^y ^^^^^

^^ ^,^,.,<„, thouf

chattel must be e. contractu or.^ rnust b
^^^^^^^^ ^^ ^^

rSr o712 rwt S^^gM -e be^n avoids ^

J"et say that auch a claim may be .cHo .« rem.

(i) Registrum, fol. 109 6; write

for not cutting down tree, and not

erecting a stone cross as prom.i-ed.

are followed im.uediateTy by a

writ for entering a warren and

rarrying off goods by force and

arms.

(k) Fol. 102 b.

(I) Kettle V. Bromsall (in»')

WUes 118; -Vi//» V Gr«J«».

nR04i 1 B. & P- N. R. 140. .":

R R 76?" Oledsta,.e v. Hewitt

am) 1 Tyr. 445; froadhent^^-

Ledwarfl (1839) U A- & E 20»

52 R. K. 321; Clements v. tligut

(1846) 16 -tf . & W- *'-• '

Ex. 11, 73 R. R. 421.

(„,) Walker v. >«"/''"'

/sc.^N. 11. 222; 3Ma.

557; Danby v. /-«'"?' ^

C. b. N. S. 423, 31 L.

'(,,) " And indeed a wri

in the dctinet only, n

more nor less than a n

ot detinue." Blackst. t

^
(0) 3 Man. & Gr. 501

r,A 2?rva»< V. Ilerhr

3 C P. i)iv. 389, roven

ibid. 169, 47 L. J. C. 1
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Because of the wager of law as.sumpsit supplanted debt; so also

for a long while the work of detinue was done by trover. That
trover was in form ex delicto seems not to have been doubted, etill

it often had to servo the purpose of a vindicatio. As Lord Mansfield
said (q), " Trover is in form a tort, but in substance an action to try

property. ... An action of trover is not now ex maleficio, though
it is 90 in form; but it is founded on property."

For these among other reasons the attempt to force the English
forms into the Eoman scheme was not likely to prosper. Nevcr-
th(le«s the theory that the personal actions can bo grouped under
contract and tort made way as the procedural difforenoos between
the various forms were, in one way and another, obliterated.

Blackstone states the theory (r), but does not work it into detail

;

following the plan which he inherited from Hale, he treats debt,
covenant, and assumpsit as remedies for injuries affecting property,
injuries affecting choaes in action (»). In later books of practice
the various forms are enumerated under the two headings; detinue
appears sometimes on one side of the line, sometimes on the
other (<).

ipart from the etatutea which will be mentioned presently, little

of practical importance has really depended on tiio drawing of this

line. The classification of the personal actions has bcoD .'.iscussed

by the Courts chiefly in three conte.xts.

1. As to the joinder of actions. We find it said at a compara-
tively early day that " causes upon contract which are in the right
and causes upon a tort cannot bo joined " (m). Bu., the rules regu-
lating this matter were complicated, and could not be reduced to
this simple principle. In the main they turned upon those proce-
dural differences which have been noticed above. Thus it was
said that the actions to be joined must be such as have the same
mesne process and the same general issue, also that an action in
which, apart from statute (as), the defendant was liable to fine,

could not be joined in ono in which he could only bo amerced.
Assumpsit could not be joined with debt; on the other hand debt

(?) Hamblj/ v. Trott (1776) 1
Cowp. 371, 373, 374.

[r) ' IVrsonal actions are such
wliiTeby a man claims a debt, or
personal dutv, or damages in lieu
thereof: and likewise whereby a
man claimg a satisfaction in dam-
acre? for some injury done to his
person or property. The former
are said to be founded on con-
tracts, the .atter upon torts or

wrongs." Comm. iii. 117.

(») lOid. 153.

(0 Thus in Tidd's Practice
(chap, i.) detinue is treated as
ex dslirlo; in Chitty's Plcadinp
(chap, ii.) it is classed as ex con-
tractu, hut hesitatingly.

(k) Denison v. J(aIpfiion (1682)
1 Vent. 365, 366.

(x) 5 &. 6 W. & M. 0. 12,
abolishing the capiatur pr> fine.

1 .-." (V
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3

c.,U b. i.fc.'d with i.tinM (»). Tlu, m.iU., o„c« «r, lort

uracUcal importance has ever Wn that '>«;^*^" *^"^
,

Cgh the latter has often been mentioned m this context

r^fIf we look back far enough we find that it was on y h
(a) If we looK Dac«. »

ronresent the testator in a1

^^^^\'''''l''^''TZZ^JZ:Tr.le that the ex,

Snot S lued in dlb^'if the testator could have waged hi

At one Ume ani before the development of as«umps^. this

^v: melnt that the exceptor could
^^^^^^^^^^^

^ ^^^
,

tt rm;srw^rnt:t-agaLtte eJu.r («). and no

t contr-y had been decided was it VO^^f^^;^^^^^,ZZ
as bearing in a general way the Contractual habiUties ot tUe U

On theXr hand it seems to have been quite as early eski

?hat the exe utor could be made to answer for «onic causes of

whth were not breaches of contract, i.e where the osU^ ha

rncreased by the proceeds of the testator's wron^-doing (6).

W as the forms of action existed they were hero of impo

Ss the executor could not have been sued in trespass or

STugh the fact, of the case were such that he co^ld have bo,

in assumpsit for money had and received (f). Trespass, i

remS, had but very gradually become a P-l^
-;^.

toTtart with it was at least in part a cnimnal proceeding.

as 1694 « defendant was, in theory, liable to fine and in

ment (d) ; criminal proceedings founded on the testator s mi.

could not be taken against the executor.

(u) The learning on this topir

will be found in the notes to

Conjton v. Lithebye, 2 Wms.

Saund. 117 rf. See also the ob-

servations of Bramwell U J. .n

Bryant v. Herbert, 3 C. V. Div.

389-391.

fz) See Bracton, fol. 407 ft.

(a) PincAon's (Uue (1611) 9 Co.

Rep. 86 b. By this time the pro-

vince within which wager of law

was permitted had been so much

narrowed by judicial decision that

it had become possible to regard

as merely procedural the rule a.

to debt against executors stated

above. „, •

(fi)
Sir Henry Sherrmp.on s

Case (temp. Eliz.) Sa.

remarks on thi^ case a

rallv on this piei-e of hi

Bowen L. J. in /'/;i7/.Vs

/rffy, 24 Ch. Div. 439,457,

Ch. 833. ^ ^ ,

(c) Hambly v. Tro/t, 1

371; Phillips V. Homfrav

((0 Sta*. 5 A: 6 W. &

The penal character ot

of trespass is well show

clause of the Statutuui

introducing that writ in

" Justitiarius ... si

renin culpabilem, castig''

prisonam vel per rede

vel per misericordiani.

dampna laeso re?tituen
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fb) As regards the other question, what action^' survive for un

executor or administrator, wo find it early said that ut coiuiuon

liw aitions in contract do survive while actions in tort do not («•;;

bat already in 1330 a statute, which was very liberally coustruetl,

had given the executor some actions which undoubtedly were the

ouvotne of tort(/). On the other hand it has been held even of

Ui.\vears that (apart from all questions as to real esti'te) an action

for broach of contract does not necessarily survive for or against the

p«>rsoiiil representative; the cause of action given bv ii breach ot

promise to marry is not as a general rule one for which represcuta-

tives can sue or be sued (g). But the present stat > of the law as to

the survival of actions is discussed above (A)

3. Several discussions as to the line between contract and tort

were occasioned by the rule that while joint contractors must be

sued jointly the liability of joint tort-feasors is joint and several (i).

The earliest authority draws the distinction between " prcocipe quod

reddat " and debt on the one hand, antl " trespass et huiusmixli " on

the Other (A-). But the antithesis of contract and tort crops up in

the seventeenth century {I). A decision (w) of Lord Mansfield in

1770, that the objection to noa-joinder of all joint contractors as

tlcfendauts can only be taken by plea in abatement, depriviil this

mattt^r of much of its importance. Still the question whether there

has been breach of a joint contract, or a tort for which several are

liable severally as well as jointly, is of course a question which may
stili arise and be diflScult to answer (n).

Lastly we come to the statutory adoption of the theory that every

personal action must be founded either upon contract or upon tort.

Th(- first statute which recognized this doctrine was seemingly the

C\ unty Courts Act, 184f) (o). Here, in a section dealing with costs,

the antithesis is " fo nded on contract," '" fouudeil on tort." The
County Courts Act of 1850 {p) fell back on an enunieratii)ii of the

(luin i|ii;ill.ate:ii et qimiuitaic ii

dolicti, it:i <|uod caatigatio ilia sit

aliis iti exempluni, et timorcm
pr;icl)e.ir di'liiuiuendi."

U') J.e .Uasvii v. Dij-oii (1627)
W. Jones, 173.

iM Stat. 4 Edw. III. c. 7. De
bonis asportatis in vita te.statorii.

Ig) Cliaml/ertain v. WiUiamson
(1814) 2 M. A: S. 408. 15 R. R.
295; l-i,ih„, V. Chirneii. 20 Q. B.

t

Div. 494, 57 L. J. Q. B. 247.
ih) P. 61.

(i) See notes to Cabell v.

P.—T.

I'ln/'jlt'dt, 1 Wins. Sauiid. 2t)l.

{k) Br. Abr. Jtespomter, 54.

(/) Jliisdii V. SniiiliorJ, 3 Salk.

203; 1 Shower 101; llicli v. Pil-

lingtnn, t'arth. 171; Cliild v.

Sauds, Carth. 294; Itastind v.

Ilancnck, Carth. 361.
(»i) nice V. Shiite, 5 Burr. 2611.

(«) As to the possil)ility of the
same act or default an.swpringr I'Otli

descriptions, jte t'.e last cliaptcr

of the tei-

(o) 9 & J Vict c. 95, 3. 129.

(p) 13 ii 14 V t. c. 61, s. 11.

37
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Common L.w lT.»v..duro Acl. 1»52(, ,

.^iumos

statutes.
. A * «f isSfiCcI costs in u cortaiii

By tho County C!ourts Act of 1858 (/-j, co^w

j» « afiwnd UDon tho quostion whether tho actio

were made to "^^P^""^ Tbv the Common Law Procedure .'

"an action o£ contract. iJy in® «-oiui"""
j„^„j «

IsTo (^Hoat. in a certain event wore made to depend o

„ j^t. i»'™» •««»" ••'»"""'"' °'' "°"

'

S."f.l^r^otl, CourU A,-t o. 1888 i„ »voral o( it. »

m.-y now think, was foredoomed to failure.

(a) 15 & 16 Vict. c. 76.

(r<, 19 & 20 Vict. 0. 108, 8. 30.

(,^ "? & 24 Vict. c. 126, 8. 34.

(^) 30 & 31 Vict. c. 142, a. 5.

(«) 51 & 52 Vict. c. 43

(a-) 51 & 52 Vict. c. 43,1
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I. TRADE DISPUTES ACT, 1906.

(6 Edw. 7, c. 47.)

An Art to proi'iftr for (fie rrgiitnfinn of Tr't(h-< Vnion.^ and Trade
I>ixp«t<'»- [21st iMvinbor, 1906.]

Be it onattfKl by the King's most Excollput Ma,jo<ty, l)v ixiid with
tho advifo and consent of the Lords Spiritual and Tvmponil, and
Commons in this present ParliannMit assembled, and by the
authority of the same, as follows:—

Amendment of Law of Conspir\cv in tiii; V\i^: of Tkadf,
DiSPlTE.S.

1. The following paragraph shall be added as a now paragraph
after the first paragraph ol section three of tho Conspiracy and
Frotwtion of Property Act, 1875 (38 & 39 Vict. c. 86):—

" An act done in pursuance of an agreement or combination by
two or more persons shall, if done in contemplation or furtherance
of a trade dispute, not be actionable unless the act, if done without
any such agreement or combination, would bo actionable."

Peaceful Picketing.

a.-(l.) It shall be lawful for one or more person', acting on
their own behalf or ca behalf of a trade union or of an individual
employer or firm 'u contemplation or furtherance of a trade dispute,
to attend at or near a house or place where a person resides or
works or carries on business or happens to bo, if they so attend
merely for the purpose of peacefully obtaining or communicating
mformation, or of peac* fully persuading any person to work or
abstain from working.

(2.) Section seven of the Conspiracy and Protection of Property
Art, 1875, is hereby repealed from " attending at or near "

to tho
i
end of the section.

37 (2)
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BeMOVAL of LiaBILITV KOR I.VTKKI KUI.Vi WITH ANOT

Person's Businems, Jtc.

8, An act dono by a pornon in coiit<'iuplatioii or furtlii-ri

trade dispuUi (n) shall not In' actionable on tli>' grouml onl

induces aomo other per.'^on to br»»ak a contract of «>mplo>

that it is an intcrforcnco with th^" trade, business, or ..mj

of some other p-rson, or with the right of ^inm- other p
'li»p<j6e of his capital or his labour a-< he will-.

Prohibition of Actions of Tout aoainst Trade Un:

4.- (1.) An action a^iinst a trade union, whetlier of \

or masters, or against any members or othci.ils thereof on I

Ihomselves and all other jnemlh'rs of the trade union in rt

any tortious act alleged to have been coramittcNl by or on t

the trade union, shall not bo entertained by any court.

(2.) Nothing in this section shall affwt the liability

frustoce of a trade union to be sued in the events provide^

the Trad. - Union Act, 1871 (:54 & 35 Vict. c. 31), sectic

except ill n\s{)«'ct of any tortious act committed by or oi

of the union in contemplation or in furtherance of a trade

Short Titlf, and Construction.

5.—(1.) This Act may be cited as the Trade Disputes A
and the Trade Union Acts, 1871 and 187(i, and this Act

cited together as the Trade Union Acts, 1871 to 190<).

(2.) In this Act the expres-ion "trade union" has tl

meaning as in the Trade Union Acts, 1871 and 1876, ti

include any combination as therein defined, notwithstanoi

such combination may be tlu' branch of a troAv, union.

(3.) In this Act and in the Conspiracy and Protraction of I

Act, 1875, the expression " trade dispute " means any
between employers and workmen, or between workmen ani

men, which is connected with the employment or non-erap

or the terms of the employment, or with the conditions of

of any person, and the expression " workmen " means all

employe<l in trnde or indu-try, whether or not in the emp
of the employer with whom a trade dispute arises; and. in

three of the last-mentioned Act, the words "' between en

and workmen " shall be repealed.

(fl) Conway v. Wad' [1909| A. C. 506. 78 L. J. K. B. 1

'^ S

'

< <i.y
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furtlii'ranco of i

uuiiij only that it

f «»mployjncnt m
', or cniploytni'tit

other pcT^'Oa t-

lADE Unions.

:lu'r of workiurn

roof on Ix'lialf n

ion in r»'-4p«xt "i

'f or on bcliiilt u;

ourt.

liability of ili.

provided for \<\

1), section niin,

by or on boluli

u trailo di^piiti-

'putos Act. Ii*i«'

this Act ma I-'

(Ml.

has tho >aui'-

1876, ^vnd ^lul!

ithstuniiint,' th.it

ion.

•tion of l'roi><'.;i

in.s any di-puu

knicn and woik-

non-employiiit nt

itions of labour

eans all pi'i-K)ii-

the f'mpluvmiiit

; and, in >tH'tiui

wpf>n emploviT-

K. n. 1025.

»« tfie.r service. ^"J'-n,,
.„ff,„.,i ,

,,.
.'*"*''

^E it enact«l by fho Q,„,, •

' ^''^^'niU,,-, inmA

A.MI R.VT OK L.tw.

" '^'' P"'--""i injury is

1- H'liiTo aft,.,. ,jj^.
,

^' J iiy reason of any dof,.,., r„ • .

.«'"'J'« (0. machinery i' T 7 ''°"'"^''^" «' th. wavs r/ .
'° *he bu.i„e>s of 7f.' ^ i""

^"^ 'onin^'U-d with
'^

^ ^.'

t" suffirjeniv „i'

<V li. i>. .5^
*/'"""'' (.M.-); ],i

;^«.5; but .,e,. -fr
" ^- •'• <^- B.

-'-""•r /ri/'':««f;/"d,«.

""der repair i,He .„ro f
*'"'='' »

/-•^''/.M,,,, fjsy""-, ^'";'«'!/.,« V.

over froi;. . ,,,.,. '^'S^''f '" lecovor

«0,fi5rj:"",/lf;,'2Q. li'

-tap'Jj.'^jV''''^^^^' -"''->

^"^^^^^iir,.S'orier^

!'".>•": '/v,/!r''f';;:^
.'" 'be ,.„...

'^'
• •' I)„f J, ^' '•• J- (i V,

"- r*^'»'b,n7,XS7h''*'"^>'
'"

"""0 is used" ,>V ,' '^^'""ubl-
^'''./6 V P"" '^e"nedv .;

"•-lecf in Jl'^r' '"•.^- <^- B. 25

purpo..e uT",°f*''«Pa>-tie„,,,i
''V^- V /„i "^"'? used for-

r,n.ere„e«^,i,'^;^^|;.oI7;but
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(2 ) By reason of the negligeta* of uuy person in tUe sorwcn

^

the employer who h^s any superinteudonce en rusted

him (/) whil.t in the exercise of .uch suporint^ndenoe C:

or .
.

(3 ) By reason of the negligence of any person in the servic.

the employer « who^ orders or divoctions the worki

at the time of tho injury was bound to conioTca.{h).

did conform, where such injury resulted from his haN

80 conformed (») ; or

(4 ) By reason of the act or omission of any person in the ser

of the employer done or made in obedience to the rule

byelaws of the employer, or in obedience to purtic

iBstructiona given by any person delegated with

authority of the employer in that behalf; or

(5.) By reason of the negligence of any person in the scrvu

the employer who has the charge or control (fc) of

signal, pr.inte, locomotive engine, or train upon a

way(0.
, ,u , I

the workman, or in case the inj -y results in death, the lega

sonal representatives of the workman, and any persons en itL

ri of death (m), shall have the same right of compensation

tion, and not vet sufficiently com-

plete to be used in the business:

IIow! V. Finch (1886) 17 Q. «•

D. 187. They do apply to " :im

arrangement of machinery and

tackle which, although roasonal.ly

safe for thos«- engaged m woikinu'

it is nevertlieli^s dangerous to

workmen omplo\ed in another de-

partment of the l'"-/,"^^'"- ,^'""'

;

V. Ila!:er [1891] A. C. 325 3o4, 60

L. J. li. li. 683, per Lord Watson.

It is not material whetber the

plant or tackle in use is or is not

the employer's property: Il>-'''ie v.

Hart [1907] 1 K. k. 649, 76 L. J.

K. B. 418, C. A.
,

(/) See Interpretation clause,

(a) Osborne v. Jackson (1883)

11 Q. B. I). 619.

(h) Huowdeii V. lintinrit (1891)'

'id Q. B. Uiv. 193, 59 L. J. U- 1'

325.
(i) Orders or directions within

the meaning of this sub-section

need not be express or speeihc:

Millward V. Midhnd R. Co. (1884)

li Q. B. D. 68, 54 L. J. <

202. The order need not liavt

negligent in itself, not tin s

immediate cau.se of the ii

KUd V. irivigoo'l [1892 J
1

783, 61 L. J. Q. B- 391, C. .

i^k) The "charge or eoi

need not be complete or icxH

McCord V. Vammell [1896j

57, 65 L. J. U. B. 202. Tl,

of oiling and cleaning points

"charge or control'': d'Hi!"

ir. It Co. (1883-4) 11 U.

22, 12 Q. B. Div. 208, 53 L

B. 543. Any one having au

to set a line" of carriages or

in motion, by whatever iu«

in charge or control of a

coi: V. o. ir. R. Co. (1

Q. B. D. 106.

(;)
•' Railway " has its

sense, and is not confined

ways mad« or used by

compamea: Bought ;/ v.

(1883) 10 (i. B. D. 358, a

Q. B. 480.

(w) A workman can bii

self by contract with bis e
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remedies against the employer aa if the workman had not been aworkman of nor ,n the service of the employer, nor e„ga;^t his

Exceptions to Amendment op Law.
a. A workman shall not be entitled under this Act to any rifthtf compensataon or remedy against the employer in any of fhefollowing cases; *hat is to say,

^
^'^

Trlin'"^"?*'"/""' '^ "^^'°" *^"^' "'^'«- ^'- defecttherein mentioned arose f.-om, or had not been discoveredor re„,edied owing to the negligence of the employer,^

bv hi^T ::!
''; "'^"'^ ""' ^'^ ^•^P'^-^-' ^nd e„L tedby him with the duty of s<H3ing that the ways, worksmachinery, or plant wer« in proper condition (o)

(2.) Under .ub-section four of section one, unless the injury
resulted from some impropriety or defect in the rul^
byelaws, or instructions therein mentioned; provided that

To "'"J
"' ^^"'"^ ''"^ ^^'' "^PP'^^^d - has beenaccepted ^ a proper rule or byolaw by one of HerMajesty s Principal Secretaries of State, or by the Boardof Trade or any other department of the Government

under or by virtue of any Act of Parliament, it shall not

not to claim compensation under
the Act, and such contract is a bar
to any chiim under Urd Ciinii)-

^l',.-^'/>
'''•'//"/" V. y;„rf/.„

( 8.;2) 9 Q. U. D. :!57, 51 L. .1.

W. li. 543. If made for a distinct
and substantial consideriition, it
may be for an infant worker's
lienctit so as to be binding on him-
'"'""'"'» V. £. .^ ,v. ;k. Jt. Comi oq. B. 482, 63 L. J. Q. B.
oil. I. . A.

('0 This evidcntiv means onlv
that the dofenof. of " common em-
ployment " shall rot be available
tor t|,e master; not that the facts
and circumstances of the work-
'"!«iis einpU)ymcnt are not to bo
(onsidercd, e.ff., if there is a ques-
tioiiof contributory negligence. Nor
doe^ It exclude the defence that
li't; workman in fact knew and i.c-
';€pted the specific risk: Thomas v
Uu.:r/en,,„i>w (18«7) 18 Q. B. Div.
683. 0., L. J. Q. B. 340; but such
aefence is not admissible where the

ixsk was created by breach of a
.statutory duty: Uuddelcf v Earl
(jrainille (18H7) 19 Q. B. ]). 423
Ob L. J. Q. B. 501; and a work-man a oontinuiiiK to work with
defective plant after he has com-
p ained of the <lefeot to the em-
ployer or foreman, who has re-
tu.sed or neglei-ted to amend it, is
not conclusive to siiow voluntary
acceptance of the risk: YarmoHth

(.47 57 L. J. Q. B. 7; ,s,„,/A v.
J'oker [18911 A. C. 325, KO L. .1.
^^.B. 683. sw pp. 166-168. alwive.A special clause in a contract
e.xcludiner the employer's liability
under some particular bead of this
section does not ex<>lude the^ren.-ral
rule of common em|dovmcnt in a
case where it i.s „t|„>,-;,.:.e .- .;_

cal)le: JIurr v. T/,r„fre H„„al,
^"''^1 Lane \mr\ 1 K. B. 544,
7(> L. J. K. B. 459, C. A.

^J'?^
See A-,V7/fl V. r.orrit (1885)

16 Q. B.D. 605,610.
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bo deemed for the purposes of this Act to be an impr,

or defective rule or byelaw.

(3.) In any case where the ^vorkmaa knew of t^^/^*^*;

nedigence which caused his injury, and failed «ith

reLnable time to give, or cause to be given, inform,

thereof to the employer or some person superior to hii>

in the service of the employer, unless he was awar.

the employer or such superior already knew of the

defect or negligence (p).

Limit of Sdm kecoverable as Compensation.

S. The amount of compensation recoverable under this Act

not exceed such sum as may be found to bo equivalen U

estimated earnings (g). during the three years preceding the in

ofTptln in the same grade employed during those years .

Hke employment and in the district in which the workm

employed at the time of the injury.

Limit of Time for Eecovery of Compensation.

4. An action for the recovery under this Act of compensatic

an injury shall not be maintainable unless notice (r) that i

has been sustained is given within six weeks, and the act.

coonm-^.uod within six months from the occurrence of the ac.

cising the injury, or. in case of death within twelve moat .

the time of death" Provided always, that in case of death the

of .uch notice shall be no bar to the maintenance of such aot

the judge shall be of opinion that there wa^ reasonable oxcu

such want of notice.

Money payable under Penalty to be Deducted fro.v

c0mpen8.\ti0n under act.

5 There shall be deducted from any compensation awar

any workman, or representatives of a workman, or persons cU

{p) This sub-se'tion creates a

new and special statutory defenco,

see IfeLlin v. Haltnrd (1886) 17

Q. B. D. 122, 125, 55 L. J. Q. J.

395. It does not enlarge by im-

plication the right of action under

sect. 1: Thomas v. Qnnrtermaine,

note (h). •»*** P"*?"^- . ,.

(,,) \oel v. liedruth laundry

ro."L18»ttl 1 ^- ^- '"'"*' '^'^ ^" ^
Q. B. 330. ^ .

(r) This notice must be in

writing: Moyle v. Jenkins (1881)

8 Q. B. D. 116, 51 L. J

112, and must contain in

all tho particulars requii

sect. 7: Keen v. Milhrall !>•

fl882) 8 Q. B. Uiv. 482, 5

Q. B. 277. Where the wn

done in the execution of nn>

duty or authority, </«• >

the requirement of notice

jibulishcd by the Public A"'

Protection Act, 1893, s.

9. (c).

IM
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by. under or through a workman in respect of any cause of actionaruMug under th. Act. any penalty or part of u penalty which ma^have been paui m pursuance of any other Act of Parliament to .uch
..,rkman, representatives, or persons in respect of tho same canso
of action; and where an action has Ix-en brought under this letby any workman or the representatives of any workman, or anypersons claiming by. under, or through such workman for compen-
sation in respec-t of any caus.- of action arising under this Act andpayment has not previously been made of any penalty or part of apenalty under any other Act of Parliament inLpeJt of lo same

br^ntUled r;"ff 7^'""-' -P--"^'^'--. - per..n shall not
bf entitled thereafter to receive any penalty or part of a penaltyunder_any other Act of Parliament in respect o^ the samf.^u^

Trial of Actions.

A,?"^^!;L^r''^'' u'''°"
*"" ''^"'"'y °* compensation under thisAct shal be brought in a county court (.,), but may, upon the appli-

cation of either plaintiff or defendant, bo removed into a supfwor
•
ourt in like manner and upon the .am^ conditions as an actioncommenced in a county court may by law be removed «).
(2.) Upon the trial of any such action in a county court before
e judge ,,thout a jury one or more assessors ma/be appoin"d

for the purpose of ascertaining the amount of compensafon.
(3.) For the purpose of reguluang the conditions and mode ofappointment and remuneration of sucli as.se.ssors. and all matters

..f procedure relating to their duties, and also for the purpose of

.•onsohdaUng any actions under this Act in a county court, andjnherwise preventing muhiplieity of sucli actions, rules and regula-
tions may be made, varied, and repc-aled from time to time in the*amo manner as rules and regulations for regulating the practicetnd procedure in other actions in ctjunty court*

••^m"*^'p'""!'V' '^^'l'
''''^ '--P^^'' t" «^«tlund. mean the

•c^n Bni^;^;...^"'
''''' ^''' '-^'' '« ^-'-"^- -- the

In Scotland any action under this Act may be removed to tho

(") Want of notice under s o is
a statutory defence wliiih must t)c
pleaded according to the Countv

1

^tf'' 2 Q. B. 6, 66 L. J. Q. B.

it) Proceedings in the countv

»ett. 39 of the County Courts Act,

ISad. I'hut section applies onlv
to actions wliich might have bceii
I'rought in the Superior fourt-
/.<</. v. Judye of ('if,/ r,f r.owlnn

04 L. J. Q. B. 330. As to grounds
tor removal, see Mnmlmi v. -Thaine.i
''oinrorko Co. (18S2) 10 Q. B M
•59, 52L. J. Q.B. 119.
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Court of Sesflion at the iasUnoe of either P^rty. in the man

provided by, and subject to the eoncUtion. prescribed by eed

Le of the Sheriffs Courts (Scotland) Act, 1877 (40 & 41 V

'"'iS'^Scotland the sheriff may conjoin actions arising out of

same occurrence or cause of action, tiiough at the instance

different parties and in respect of different injuries.

Modi; of serving Notice of Injubx.

7. Notice in respect of an injury under this Act shall give

Bamo and address of the person injured, and shall state in ord.

language the cause of the injury (« J and the date at which it

sustained, and «hall be served oa the employer or, if there i.

than one employer, upon one of such einploy.-rs.

The notice mav be served by deUvering the same to or ai

residence or place of business of the person on whom it is

"^^S'notioe may also be served by post by a registered 1

addressed to the person on whom it is to be ^^^^
known place of residence or place of business; and. if serv.

post. Bhill be deemed to have been served at the time when a

Ltaining the same would be delivered in the ordina'^y cou,

post; and in proving the service of such notice, it shall be ufl

to prove that the notice was properly addressed and regist.-.r.

Where the employer is a body of persons corporate or un,

porate the notice shall be served by deUvering the same at

sending it bv post in a registered letter addressed to the offi

if ther! be mote than one oBice, any one of the offices of such

A notice under this section shall not be deemed invdid\v

of any defect or inaccuracy (x) therein, unless the judge wh

the action arising from the injury mentioned oi tiie notice si

of opinion that the defendant in the action is IH-eJudiced

defence by such defect or inaccuracy, and that the detect

accuracy was for the purpose of misleading.

DEFiinfioss.

8. For the purposes of this Act, unless the context otl

'Threxpression " person who Has superintendence entiu

( M) It need not aluie the cause of

action with egal accuracy: Clark-

son V. Musgrave (1882) 9 Q. B D.

380, 51 L. J. Q. U. 525; cp. Mo»e

V. Hvde (1882) 9 Q. B. D. ib, ol

L. J. Q.B.452.
(r) SIone v. Ilvde {

Q. B. D. 76, 51 L. J. U-

Carter v. BriistlaJe. 12 H
91.
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him" means a person whose sole or principal duty is that of
superintendence, and who is not ordinarily engaged in manual
labour (y)

:

The expression "employer" include, a body of persons corporate
or unincorporate:

The expression "workman" means a railway servant and any
person to whom the Employers and Workmen Act, 1875 fSS &
39 Vict. c. 90), applies (a). \

(.V) Shaffers v. General Steam
Umigntion Co. (1883) 10 Q. B. D.
356, 52 L. J. Q. B. 260; cp. and
dist. Osborne v. Jackson (1883) 11
Q. B. D. 619; Kellard v. l{,H)lr
(I8S8) 21 Q. B. Div. 367, 57 L. J.
Q. B. 599. The difference Letwei>n
a foreman who sometimes lends a
hand and a workman who some-
times gives diroL'tions is in itself,
of course, a matter of fact.

(-) " Any person [not br'ng a
domestic or inunial servan'j who,
being a labourer, servant in hus-
bandry, journeyman, artificer,
handicraftsman, miner, or other-
wise ongased in manual labour,
whether under the ago of twenty-
one years or above that ago, has
entered into or works under a
contract with an employer [see
Fitzpatriek v. Evans * Co. 119021

\ K. B. 505, 71 L. J. K. B. 302,
C. A.), whether the contract bo
made before or after the passing of
this Act, be express or impli;'d, oral
or in writinp-, and be a contract
of scrviee or contract personallv
to execute work or labour "•

38 & 39 Vi. 0. 90, 8. 10. This
dffinition dm- not include an omni-
\m conductor: Mnrrfnn v. T.nndn,,
General Omnibus Co. (1884) 13
Q B. I)iv. 832, .'^3 L. J. Q. B.
352. Nor the driver of a tram-
car: Ciwlc V. .V. Melrop. Tmni-
"«,'/« Co. (18S7) 18 Q. li. f). r,83.
?fi b. ,J. Q. li. 309 (but it d(>o<
include a motor omnibus driver
who is rei|uired to do road re-
pairs: Smith V. Aitociated Omnibus
Co. !im)7] 1 K. !!. 9|fi^ 76 L. ,T,

K. a. 574). Nor a grocer's assis-
tant in a shop, though he makes up
and came* parcels in the course of
his employment: /iound v. Law-
rence [mi] 1 Q. B. 226, 61 L. J.
M. C. 21, C. A. (on the Emplovera
and Workmen Aet). Nor a pot-
man in a public-house, whose
duties are substantially of n
menial or domestic '

nature:
I'earce v. Lansdowiie (1892) d'
L. J. Q. B. 441. It does include
a driver of carts, &c., who also
lias to load and unload the goods
carried: Yarmouth v. France
OH^7)^19 Q. B. Div. 647, 57 L. J

The Act of 18/.', did not apply-
to seamen or apprentices to the sea
service, sect. 13. By 43 A: 44 Vict,
c- 16, s. 11, it was extended to
them, but not so as to affect tlio
definition of " workman " in other
Acts by reference to the persons
to whom the Act of 1875 applies.
Seamen, therefore, are not within
the Employers' Liabilitv Act. A
man employed on a sailing ve-vsel
in navigable waters such as the
estuary of the Thames mav bo a
seaman without literally going to
.sea: Corbett v. Pearce [19041 2
K. B 422, 73 L. .1. K.' B. 885.
But the word " seaman "

is not to
be construed by reference to the
-Merchant Shipping Act so as
to include, for example, a rigger
casually employed about iiiovrng
a ship in dock: Macbeth ^- Co v
';i>>»letf [19101 A. O. 220, 7^
L. J. K. B. 376.
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Commencement of Act.

9. This Act shall not como into operation until the first c

January, one thousand eight hundred and eighty-one whicl

is in this Act referred to as the commencement of this Act.

Short Title.

10. This Act may he cited as the Employers' Liability Act

and shall continue in force till the thirty-first day of Deceml.

thousand eight hundred and eighty-seven, and to the end

then next session of Parliament, and no longer, unless Par :

.hall otherwise determine, and all actions
~'^°^«'''^;^f

Act before that period shall be continued as if the said Act I

expired.

[The Act has been continued from time to time since

Many proposals for amendment of it have been made, U
has become law. The Workmen's Compensation Act. 18,

not repeal or amend this Act. but in practice ^l^^f ^y^^
operation as regards the employments to which the lat

Ifp ied. Decisions upon the Act of 1880 have become infn

there have been very few since the extension of the \Vo>

Compensation Act in 1906.]
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STATUTES OF LIMITATION.

An Acie for lymytucion of Accio,,.. an^, for avoyding of S..;u in

(21 James I. c. 16.)

S. 3. And be it further enaol.d, that all accions of trospas quaredausum fregM ad acoions of trospa.s. detinue, accion sur trovor
and replevyn for taking away of goods and cattell. all aceion. of^comp and uppon the ease, other than such accomj,ts as concorne
he trade of merchandize botweene marchant and marchant, th.i,
actor, or servants all acoions of debt grounded upon anv h-nding
contract without spocialtie, all a^cions for arrera^. of rents and

1 acc.ons of assault menace batt^.v wounding and impri..onmont

1h ^'
fu

'*'''""' ^'^ P^'-"'*"^-"* «halbe comm,.nc,.l and

tS;i\ '1 ^ '^'V^' f^'^
"'^"°'" "P"" ^'^^ '^ (other than for

t^t\ uV^'
"""* ''"°"' ^'^'' '^'^""'P*' ""'^l ^^' ^-^iJ scions for

l:r t^
°"' ^""^ '^P'^^'''^ ^""^ ^^-^ «'• ^^ttoH. and the saida .on of tresp^, q>„re clausum fregit, within ^h-.^ yeares next

after the end of this present session of parli. a. -within sixe
y|^c. next after the cause of such accion or .,., a: d not aft;"
and the said accions of trespas of assault K:.r .rv woundins

,

.mpn.onmcnt or any of them, within one yeaiv. next after the enS
I

h.s present .session of parliament, or within fouro vearos next

I ^ „ 7'"'%t
'"'^

T'""^ '' ^"**^' ""^ "°* '^ft^'-' '^"d the said

J
on, uppon the case for words, within one yeare after the end

I
ot this present session of parliament, or within two vearo< next

i
ut^i' tue words spoken, and not after. ...

S. 7. Provided neverthelesse, and be it further enacted, that ifany person or persons that is or shalbe intituled to any such accion
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ol tresp« detinue «cian sur trover -Pj^^^^mLlTa;
accions ol debt, accious of trospas for

''^'^IJ'^^'^ ^^

at large and retorned from beyond the seas, as ov ^
no such impediment should have done.

s

An Act for the ..:mendment of the Law and the better Adv

ment of Justice.

(4 & 5 AsNB, 0. 3) (a).

S lo And be it further enacted, by the authority aforeeai.

if anv^tn or persons against whom there is or shall be e^

^nT-Tt or action for seamen's wages, or against whoiD

S^ aS caus« - action of trespass, detinue action sur

shall be a°y/*^ ^3 or cattle, or of action of «
or ^l«"V°;^^;;»f7,S Sanded upon any lending or co

^S ^cir^ o'ftbffofarrearagefof -t. or -uU. n

ZL!rr^ woundinff and imprisonment, or any of them, be c

S i^^ Uie t me 7anvVeause of suit or action, given or a

^Sn or ime beyond the sea., that then such person or i

ttlor shall bJ entitled to any such suit or action shal

Ubertv to bring the said actions against such f««"/"^

ifter the^r retifr. trom beyond the
->^^^->Z' '^^1

^Z their return from beyond the sea.), within such timo

^ecTveiv Umited for the bringing of the said actions b^

S Act! and by the said other Act made n the one and t,

year of tho reign of King James the First.

(a) So in the Statutes of the Realm and Revised Statu*

in other editions.
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tter Adviincf-

An Act to amend the Loiw» of England and Ireland affecting Trade
and Commerct.

(Mehcantile Law Amendment Act, 1836, 19 & 20 Vict
c. 97, s. 12.)

No pajTt of the United Kingdom of Groat Britain and Ireland,
uor the Island* of Man, Guernsey, .Ter^y, Aldernoy. and Sark, nor

7^tri' /^1*
,*r w*°^°^

'*'""• ^"'"^ ^^'' °^ *•>« dominions
or H*r Majesty Bhdl be deemed to bo beyond seas within themeaning of the Act for the fourth and fifth years of the reign VtQueen Anne, chapter sixteen (6). or of this Act.

(b) Thu ia ch»p. 3 in the Statutea of the Realm.

led Statutes; c.
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3

CON-TKIIiUTOEY KEOI.IOENTE IN BOMAK LAW.

1 ,),o nUl.-d topics considorcd n

^.t. did not escape the ^^J:Z:;^r^y i. work.l

in an incidental manner and no comju ^
^^ ,. ^^ ^

The passages bearing on the point in g

.." ,?f:^ o^ are the following:—
Aquiham Ox 2) arc U^

^ iac'antibu. servus

occi8US, Aquiliae locus est. scd si cu
^^^ ^^^^

,,,,us per eum locum traoisierUM^^^^^^^^^ q^. ^aoior

campum -ulatorium^^; ^^tuUia Uniebitur

opera in earn
'^'^'^^f

"^,^^\ "''^^rds "data opera" are u.ton

''
':rUe oftt: perrteuco in the iavclin-throwinp

cover tho case ot retiiica'^ P
himself in the way is ma

the danger to tho slave who has P^* ^im^^
,j ^^,^ ,„„.

There cL bo no doubt
^^^^^^^'''^IX^ Lplanution, the

such conduct equivalent to doi««. VV itb thu p

coincides with the English
-J^e. ^. ^^^^^ ^.^^ ,

L. n, pr. CUlpian). ^"^^/^
j^ tonsoris ma.M

luderent v—J- ^-^.^^irCbat [a., radobatj .

doiecent et sic s^^^'l'^^^
ouocumque oorum culpa sit, e..

p.aecisaadiectocul^^^mqu«
^^^^ ^^^^^^_ ^^

Aquilia tcueri. Proculus in
^^. transitu^ 1

tondebat ubi ex
"""^"ff'"^

j'tvtr^ iUud male dicatc

erat. est quod ei ^^V-^f^JZZi 'l-^
-mmiserit

loco periculoso sellani habenti tonsori i

de se queri deb.re.
uuestion of fact, to be dot

Mela seems to have thought it a que»^'o°
, i,,

b, closer examination of the -^^ Xbli Il^^t" tlon U,

tiie playc:, or both, were .yulpa^
^^^.r^rocuL hold tl:

considered was the proper form of aj^'°«^.
nogligouc
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ball .f the cvit-onco shows that ho did so with notiro of the .lunff.r-
out he adds that the customer, if ho in turn cho.- to como and hi

\
in a dangerous place, has only his own want of care to thank

t.r h.s hurt^ To attam this rc.ult it i. u«u„u>.l that the danger
.s equally obv.ous to the harbor and the customer; it is likou^.<.
,-.pre..ly assumed, as a condition of imputing culpa to either of
them, that the game » earriod on in an accu.tomt.i and convenient
pl'«re. Given those facta. English law would arrive at the .amo
re-ult m a shghtly different form. The players would not be Ixjund
o antiapato ti,., rashness of the barb..r. and the barber. thouL-U
l.jun.j to prov.de reasonable accommodation for his customers
would not bo bound to warn thorn against an external source ot'
n.k - obvious to them as to l.i„.s..lf. It would therefore probabk
be held that there was no evidence of negligence at all as igains't
eaher the players or the baiber. If the game, on the other hand
were not being corned on in a lawful and convenient place, not
only the player who struck the ball would be liable, but probablv
ah concerned in the game. Bracton, fo. 1.366. writing of criminal
Lability for homicide, and probably having this passage before h:„,
gives a similar example among cases of misadventure For th.'
unmeamng " consortia" which stands in the printed text w,-
should read "tonsoris." whi.h is indeed given in two good MS?Sm the library of Lincoln's Inn.
L 28 (Paulus) Pr. (A man who makes pitfalls in a highwav i.

hable under the lex Aquilia for consequent damage; otherwi.s^ ifm an accustomed place.) § 1 . Haec tamou aetio ox causa danda e.t
id est 81 neque denuntiatum est ne<iue scierit aut providero potuorit'
et ruulta huiusmodi deprehenduntur, quibus -ummovetur petitor
SI evitare poriculum potorat.
This comes very near the language of our own authorities.

L.Jl (Paulus). Si putator ex arboro ramum cum doiceret vel
machinarius hominem praetereuntem occidit, ita tonotur si is in
pubhoum decidat nee ille proclamavit, ut ca.sus eius ovitari pos.it
N'd Mucms etiam dixit, si in privato idem accidisset, posse do culpa
agi: culpam autem e.se, .,uod cum a diligente providori potorit I'a^
n^ni esset provisum, aui tnm denuntiatum asset cum poriculuri
«^i' non possit.

^
.

.>.ackst. Coram, iv. 192. supra, p. 460. Here a person who
i» hurt m spito of the warning is not necessarily negliijont; as if

Mouij]
MS. Flor, which Lai

en's »('xt reproduces, but it

inity would re-
' PoKsif

not Utin. Po(„erit is probablv be •• wsse«.e true reading, though Augustan other edd
P.—T.

f'/ fii

posspt," and U

luire jiotiiisttpt.

ihould oh
corrci

38
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for .xamplo ho U deaf and .anno* hear '^^^"""^^.^^^
'

'laUTial; for the ground o( the other not be.ng hable » U

hao fulfilled the dutv of a prudent man.

iho wol "vel „.a.h.nariu.- «poil the sentence; they a

.ui^rtS little. One would expect " vd --H-ar.uj^x a,

lapidem." or the like. The pa-ssago a.s .t stands ca«> bird y

pSus wrot. it (though it i, likely enough to be a^ Tnl

Sd it) and it .een' more probabb that •'vcl mac;lunar.

;rr:l^lation than that other words ^- boon cn,.t..l

EWewhero Paulus say., Sent. Reo. I. 15 § J. i^ *'/"'"

feram be.tiam vel ,uumcunque aliam quadrupeUo.a m so

t e^it. itaque damnum ceporit [so Huachko: t..^ ' oao^.c d.

dederit;' which does not Eoem necessarily wron^L "«luo J

dorainum neuuo in eu-stodora actio datur.

?^U is a cle. according to EnglUh ton-^nology. act of

^^
tory negligence, but of no evidence of ue^hg -nc- m the def

^Tplafntlff-. damage being due wholly to h.s ow. uot.

MAMmm:
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DRAFT OF A

(IVIL \VUON(iS HIJ.L.
Prepaked for the Government of India.

I'HKFATOKY XOTK.

TowvRDS th.' .n.l of 1882 I was in'^tructwl by tho Goy.-rn-
:mnt of India to jjivpare a draft Bill to codifv tlio law of
Civii Wrongs, or so much of it as might appear to be of
gewral praotical importance in British India. The draft
«fi.s constructed pari passu with the writing of the present
Look, or very nearly ,-,. -and it was pro. i.ionallx completed
a 188G; it is piiH.-'.. I iu this place with the consent of

tilt' S<.'LTetary '. >';^;!

then stood, L;i' li. .

ably abridy ., ; ',::,

j'lditional ri-: i
••.•,

i

by importan!: iL. :s.(^,

ir Henry Maine i

-.1

dia. The text is given as it

h accompanied it are consider-

"xi ».. square brackets a few
aks, chiefly made necessary

! ^-^o the draft was co.nij)leted.

iiiy years ago that the matter
'-''IS urgent (a); but, as j. uuderstand, a considerable majority

I, r^ ^Hl'T. °^1^ -J^'y. 1«79, on have to logislate; for, indood leiris-'"Jian Codification, in -'Minutes lation is
,
mucoa, legis

'yj»ir H. S. Maine," Calcutta,
1890, p. 224: "Civil wronps are

l^uifcrca every day in India, and
tnough men's ideas on the quan-

I'lty of injury they have received
I
may he vuguc, tliev are quite suffi-
"I'litly couatious of beinjir wronsed

ii'W to invite »ho jiiri-:d!Cti-".n
''inch

;' courts of justire. Tiie

a process which per-
petually goes on through some
organ or another wherever there
is a civilized government, and
which cannot be stopped. But
legislation by Indian judges has
all the drawbacks of judicial l-gig-
lation elsewhere, and a great many

As

'"•'t. if tl,e Icgislat
-rislate, the

•are

courts of

resu
loes

justice

s in othci' cuuutries, it is
It IS legislation by a legislature which,
not from the natu • of the case, is
will debarred from steadily keeping in

38 (2)



g^ PREFATOEY NOTE.

• • «n this draft colloctod from 3«<licial a

rroxr:: l":^: unf..... . «... .a

far nothing hns been done.
.^ ^^^

It may bo proper to explain that the d

• .f th« mere production of an English lawyc

X8 not the ^^^\V
^__,nt8 a certain amount

acquainted .ith India,

'^-ll'^l''^l.^^^
,,„p,tent cri

qualified by special experience Further

* c1 had opportunity in England, to procure en

l:;:...So «ro. Mi^n judida. and OK»„UVO o«

:^l"x„c« to .uo
P»»»'"v"":;;';:::;:.

,

Wrongs in rural dUtncts and .n ho non re n

v^^ 0, AltUongh such „,por.uniUos »oro ,m. =d

Jd tire bonCU o£ aento and valu.b o -- ;"

.„bs.anoo .as embodied rn the dra t o, the n^

,Tho icuer o, my—H^r „ ::orAet

""Xorrbol En «^aw, and leaving aUn«

:ti;r:«a:dn.ag!to,«dea,t«i.:.separ.e^^^

Government of India; but sueh n course d,d no a

bo leticaUe. Therefore in eerta.n ,.
aces he d,

deliberately departs from existing t-nghsh la.

auction is Jled to aU sueh departures, and the

for them indicated,

lit is hardly needful to state that, as to man,

SLJ inf^'-tely dilatory,

long run, IcguUt'on by £or.-.gnc.r..,

wl.o are under the thra.

ced.^nts and analogies I.

tt foreiRii law, d."vol..|«-.

of miles away, umK-r

climate, and fora d.ff.-r

tion I look with disma;

on tl.0 iiidotiiiite p<v.tl

a rodLti" i '.aw of t"^ *

r'M'
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clauses, it must not be assumed that they correspond with
th(> common law as it stands in 1920; in some cases an
original divergence has increased.]
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A Bill to define and amend certain parts of the Law of

Civil Wrongs.

Preliminary.

1. This Act may be cited as the Civil Wrongs Act, 18
;

and

It shall come into force on the day of 18
It extends to the whole of British India.

2. This Act does not affect any legal right or rcmedv,
or any enactment creating or limiting rights or remedies,

which is not abrogat.^a c repealed by this Act or 'ncon-

sistent with any express provision of it.

3. The Acts mentioned in the schedule hereto are hereby
roiaaled to the extent specified in that schedule.

4. In this Act, unless there be something repugnant in

the subject or con<-oxt

—

'Court" includes every Court, judge, and magistrate

and officer, having jurisdiction to hear and determine the

&uit or matter in question:

"Good faith " implies the use of due earo and attention:
" Grievous hurt " means any of the kinds of hurt vhich

are so designated in the Indian Penal Code, section 320.
(XLV, of 1860.)

5. This Act is arranged as follows:—

[See Table of Ccnten!* prefixed. In the original draft this clause
was left blank pending further revision.]
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GENERAL PART.

Chapter I.

General Principles of Liability.

Wrongs and urong-docrs.

6 Every one is a urong-doer .ho does or omits t

anvUiing whereof the doing or omission rcspeetivoly .

this \ct declared to bo a wrong.
, i ,„

Anv person thereby becoming entitled to a ega re

ag2t\he wrong-doer is .aid to be wronged by h.m

Saving of laicpd exceptions independent of Aa

7 The liabilities declared by this Act are subject

lawful c^rounds of exception, justification and excuse, w

e'rossed in this Act or not, except so far as they are

by this Act or inconsistent with its terms («)•

Liability for rnlful hcrm and unauthorized deaWv

Propertif.

8. Every ono commits a wrong who harm, anothc

(a) bv an act intended to cause harm (&):

b by intermeddling without authority with a.

^vhlch belongs to that other (c).

IHustration.

!loU- A. spoils the .utoh. A. has wronged «.

(a) This appears, in an Act not

intende<l for a ronip'.ete code ot

;he.ubjoct,ade.ina,h>Fea.ut>on^

A .Imilnr clause was insert e J in

the i:ngUsh draft Criminal Cod.

bv the revising Commission.
•

,ii This o!au=<= i« inclusive, not

exclusive: the specific definitions

of, f>.<7., assault, trespass

mation stand on the;r ov

15v harm I mc;in wlu

law hooka commonly <

damage.
(<•) Exceptions are

under Wrongs to

(Clansu 47, below.)
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Liahilitij for harm not ivilfulhj done hy breach or omission

or neglect of legal duty, or by negligence.

9. Every one commits a wTong (rf) who harms another—

(a) by any act forbidden by law; or

(b) by omitting to perform, or insufficiently or impro-

perly performing, any general duty imposed on him
by law; or

(c) by want of duo earo and caution in his acts or

conduct.

In the absence of any more specific rule applicable to tho

<a>e, due care and caution means such care and caution as

d man of ordinary sense, knowledge and prudence may
be expected to use in the like case, including, in the case

of acts and undertakings requiring special skill, such care

and skill as may be expected of a person reasonably com-
petent in the matter in hand.

Ejrccption. -Vi,lwro the conduct of a matter requiring

spti.ial skill is undertaken of necessity [or " under circum-

stances of evidenc necessity "], and to avoid a greater risk,

the person undertaking it is deemed to use due care and
oaiition if ho makes a reasonable use of such skill as he
ai'tirally possesses.

Illu'^trations.

I 11., a zniiii'iidiir, transfors ;i portion of liis zamfnddrf to C, in
inordimco witli the provisions of tlio rcifulatioiw in force in the pro-
vince, l.v which re;?iilation, rejristration and sub-assessment are need-
ful to complete the validity of the transfer (f). A., the local collector,
rofusea to register and sub-asscis the portion so transferred. A. ha.i
wnmired C.

- A., not being a builder, ore-t« a scaffolding for the purpose of
i-qairinp his house. It is unskUfully constructed, and by reason thereof
part of it falls upon B., who is passing on the highway! and hurts liim.

</) For the general principles 93; Jfearei, v. Pewfrr. 11 Q. B
j«.' /-er^KMo,, V. Kad of Ki,nw,a. D. .503.

r , ;
''^ ^}^,\'' -"«'•*«.'/ i^orls («) Pn.u,„f,n„; Thar v. ColUc-

-.. V. f,,.,/,i, 1^. 1^. 1 ji L ioi- or MadHii,. 3 .Mud. 11. C. j3.
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A. ha, wronged B.. though A. .ay have put up a .ca«olding a,

aa ho could. , /.orriaire A. U boun

accustomed to driving. '^- '* '*'*7;'~„/
^^,,6,. In deciding wh

being at hand. B. ^''^ *^«
J^^-^^-^^l'e :;« and caution, reg.

under these circumstances B. acts wiin au

to be had to B.'s -"»* »*

Jfj*;^ ^^ navigation, is a passenger on a

5. A., an engineer not skilled in »» k
disabled

,iver steamer. The only --P^r^,;: ^^.iLg s. take, charge

accident, and A., at the request

fJ^J^^j;" i,,^„„ tanccs, A. act

reamer. In deciding -»^<''''"'

"J^ "^^^
"

«.« actual «t.nt

due care and caution, regard is to be had

knowledge and skill. ^^ ^,,p„ ^^d can

^t r„U" i'lrs; ^.;-. •« «r:?B*:.

LwW«i<^ /or consegwewccs.

10. A person is deemed to have harmed any on,

suffers harm by reason o£ an act or om.ssxon of th.

mentioned person (/),
provided that the harm is -

Ta) an ordinary eonseciuenco of that act or on

whether intended by the person so act

omitting or not; or

(b) a consequence thereof which that person fore

^

with duo care and caution might have foresc

a wrong-doer i. liable for aU such consequences
a wioug u

ccctioii mentior
wrongful act or omission as m this section

lllitxtiatiovs.

1 A. unlawfully throws a.tone at B..wUi.l>.--»- -
breaU.C.'s water jar. A. ha-s wrong.-d C.

(f) r Vs to the relation of the

period of limitation to the cause of

^tion, see Act >^V. of 18n, «• -+•

Tnd Darlev Main Colhen, io. ^.

MH.-hAi. 11 Al'P- Ca. 127.|
" (o)Thisi8notarepct.t.on: fe-r

there mav be conscpiences, not

ordinary, which a man

less forcweos or wlucli,

ticular rase, a common

man in his iwr^ition oug

see. Illustrations 4 •

case? kind-
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2. A. lies in wait for B., intendin;? to assault and boat iiim as he if.**
hoiro in tiio evening. Mistakinff C. for B. in the duaic, A. assaults G.
A. has wronged C.

3. A. unlawfully di.trts a stream for the purpo>w of deprivinf? H.s
-rowrinff crops of their irrigation. The diversion of the stream harms
i'.i crops as wdl as B.'s by drought, and tho water floods a piece of
D.s land and spoils the crops growing thereon. A. has wronged both
f. and D.

4. A. and C, who is B.'s servant, quarrel in the street. A. draws a
Lnifo and threatens C. with it. O. runs hastily into B.'s house for pro-
tection, and in so doing strikes and upsets a jar of ghee belonging to B.,
,*. that the jar is broken and the ghee lost. A. has wronjjed B. (/(V

5. A. whips a horse which B. U riding. The horso runs away with
B.. and knocks down C, who falls against D.'s window and breaks it.

A. lias wronged both C. and D. (i).

«. A. leaves his horse and cart unattended in the strwt of a town.
't. and C. are chUdren playing in the street. B. climbs into the cart: as
lie is doing so C. causes tho horse to move on, and B. is thereby thrown
down under the wheel of the cart, which passes over hini and injures him.
A. has vvroiigod B. {k).

7. A. leaves a loaded gun in a plaeo where ho knows that children
are accustomed to play. B. and C. come with other children to play
tLere; B. takes up the gun and points it in sport at C. The srun ^^oos
off and wounds C. A. has wronged C. (/).

8. A. unlawfully causes a stream of wator to spout up in a public road.
B. is driving his horse and carriage along tho road: the horso takes
'right at the water and swerves to the other side, whereby the horse and
(urriago tall into a catting by the roadside which has b'e<!n improiR-rly
left open by C, and B. is wounded and the horse and carriage damaged.
.V. has wronged B. (»«)•

'J. The other facts being as in the last illustration, some of the water
runs into the cutting, and wets and damages some clothes belonging to
0., who is at work in an adjoining field and has deposittxl them there.
A. has not wronged D. («).

10. A. leaves his gate, opening on a highway, insufficiently fastened;
A.s horso gets through the gate and kicks B., who is lawfully on the

I ('') Vatideitburgh v. Truax, 4
l>enio (X. Y.), 464, with change of

I

local colouring.

1 i'J lUidge V. Goodwin, Lynch v.
JAMriiH, cited in Clark v. Cham-
\b,n, 3 Q. B. I). 331. The Squib

!u**j,
'-'''*" *• S'K'/'/'erd) seems

lliardly worth adding to these.

]
^^) liynch V. Xiirdin, 1 Q. B.

[-9. Maiigan y. Jtterton, L. U. 1

-W, can hardly be suppurleti

against this.

(/) Case put by Denman C. J.
in Lynch v. Surdin.

(m) Hill V. Sew Itiirr Co., 9
B. k S. 303. The distinction
between this and the next case is

possibly too fine.

(n) "Cf. Sharp v. Powell, L. R.
7 C. P. 253. But illustrations
8 and 9 would perhaps be better
omitted.
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.. *« V '• knowledge « vioiou* or

highway. It the horse w.. not to A., knowlc g

'b 'I which U kept there. A ^^
^^^^^^i o a town with d.,

and oa«t.on T|.e ox go^ °«
,.^„j^. .„ ,„ ,„po„„.,ed but ».

Toe
.* f:r clpentaUonT/or, although t.. da-nage . the natur,

."uenofof the « .traying, A. ha, done no wrong (,).

survival of lUmties and riuhl^ to representatk

11 Subioct to tl. provisions of this Act and to tl

oft tXvery 4ht of act.on and. this Act .

able against and for the executors admuustra

^oprosontativos of the .ron^-door and the person .

respectively (r).

LiabUity for u-rong unaipted h,j the same fact am.

to an ojjcncc.

12. For the purposes of this Act, it is inn

whether the facts constitnting a vvrong do or

amount to an oITenuc (-s).

(o) Cox V. UHfbidge, 13 C. B.

'^•(]:)Sv.i^7«,, 18 C.B.N.

''^•Z?,%W«/^v. »W.10Q.B.D.
17^'^^Jut 7.<er./ whether desirable

to adopt this for India. An ex-

pert judicial officer (Punjab)

Regard, it as ;•
verj; q^e'-' '"^

and of doubtful equity. As »»

Uupounding Ben ActiV.ofl86.„

a 71 (and other local Acts).

in This is intended to supersede

\cts XII. and XIII. of 1855, and

Bentham) that there h

for it in a rational and

code I do not ovorlool

Beiiuonce that in some ca

wilo would have a r.gl

pensation under Act .\i

would, under this c

none. But I think thai

created by Lord tarn]

and Act XIII. ol

copies it, arc anomalous

tionable, so far as tl.

resultH different from

would be more simply

Vets \ll. ana .mia- *" *—

»

„UnlUhinir the common

if adopted, will also involve sonio abolnhing^
^^^

flight amendment .^f Act X^^ ol ^^_V^;
^^

^.

•' meruod in the f- Ion

exploded in England I

20'2, above] and tho t

tutta, as l-^np airo i

cided against its adopi

T8?7 (Limitation). The inaxim

•'actio personalis moritur cum

persona,''^ rests on no inte I'K''' «
persoim, .^ England is

S.ore'?^'n half fal.ined bv parti-

"llr exceptions. 1 snbnut (after
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iciou* orp. A

fact ammiilii'i

lllnatratiiAis.

.. A. beinff at work on a buil^JiI^,^ l.y carcl.s-iioss leti fall a blook
of »tono on B., who is lawfully passing by, and B. ii thereby so injure.1
that he shortly afterwards dies. A. ha< wronjrod H., and B.'s cxooutors
c«n »M0 A., though A.'a act may be an offence under scot. 304\ of the
Penal Code.

;. A. wrongfully takes B.'s cow out of B.'s field and detains it under
pretoneo that he bought it at an auotion-sal in exeoution of a decrw.
B. can SUP A., though A.'s act may be u/i offence under sect. 378 of tlio
i'cnal Code.

L'mbUitij for nrongs of ar/ent.

13. Every one is liable for wrongs done by hi^ uiithoritv

irdoiR- on his behalf and ratiiied by him (/).

Liabilitij for uronr/s of servant.

14. (1) An employer or nms^tor is liabb' for tlio ivrong.
of his servant, whether authorized or ratiiied by him or not.

if and so far as they arc eonmiitted in the course of tli.-

H'rvant's employment, and for the emi)loyer's or mustcr'.-

imrposes,

(2j The master of a person engaged on any work is that
ptTson who has legal authority to control the p-rformanre
of that work, and is not himself subject to any similar
authority in respect of the same work.

Exception 1 (?<).—Where the prison wronged and tiie

«rong-doer arc servants of the same master, and the
wrong is done in the cour- •'

o-.. -ind the same employ-
ment ou which they m > .a t'l. i-i^v.,. ^ime engaged as such

w niuff. 2; .S7i/i»,fl C/ni,;t Bosr v.
j5/.*'a Sath^ Dutt, 6 \V. H. (Civil
i<i'i.,) 9. Cf. I'iranna v. Xaf/civ-
:-;'> I. L. R. 3 Mad. 6, following'
the ll.C. of Calcutta.

(') See Gin»h Chundei- Das v.
OtlCiiu/^r.i, Arhuthnot d- Co , 2
B-L. R. 140,0. C; Rani Sl.a,„.
thomuhi Deha v. Dubhu M„n,hn.
2 B. L. R. 007, A. C. Both these

I "'f^^
•**'" to turn on a question

i

<'• .act tthcthcr uuJer uU tiie

c'irt .ni-tanco-'

aut orizod oi

plainer< •'

;
(., . = .s ;:

] i'giish law.
The Kni|>lo_

the defendant lund

. .'.Ifiod the act coni-

•ara'c u!t<ratl<)n of
' iiteiidiii M) to le

. . .'.('lii'i;!; Act oj"

ISsO \i uri linkttiinl iiiiti iiitiicatc
conii'rouJ v iind rvidenu.v wiil nn*-

sori ( as ii r.:.<r. !. Hi© final j.roviMO
is only e.. ;ti;,f.' law.

( I'.-rli; ;••

this exi'cptiou would be Ixticr
dealt with in . o iia-ate Act. I
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1 ^ ,,nf hcintr in that employ

„„„„„, ,„.. .r„,..-aa..r »
'-"Lr is not ItaMc .

sotoNirthep
incompetent for that

r:irt---'---' -
''''t' r o (u^ -V person who is oompellcd by

„.fr : i "of all. po..on, i„ *« Coiec ot

',;:,* „„dis,rot,o„,i, not liublc .or »r„„g con-..

,|,»t other In the co,.rso of snch service.

Vlmtrationx-

garden. A. has wronRed O (r

;

^^ ,^^^^^ „

2. A. sends out hi ^an B. -^ «;-; J,,, c.> horso in

C.'s carriage and 1. a on the ro ,

^^ ^^ ^^^^^
„ake C/s driver dr..va.,dc and le^hmpaa

^^^ ^^^^^^

3. A. Bond, out his servant ^.^^'\\^,J ,^ order to 1

^;;:ertri''^-a::^;S::.uarr..intotrou.e. .

the course of dom- A.s businoM,
^^^^ j,^

of his own, and by car«^^ T'oks up a friond D

businc.. -^ -.^-;.:„^":'2thordi^;.Uon, and' by careU..

runs over J-. -i- '^ ""

(^) ThiB eeon^s needful: othor-

,.i,,^a., .uK.'-ted m some oy^

i:^
.:i::rX.ldbcin.,nv.n^nt^

im -' ^...,! ii,i<-;t fsn ''. what ru-Ks

W it on t e whole, reasonable to

«I.cet the servant to tale as

hcinp naturally incid.-

.'inpiovment?

( ,A ' C'ompulsory pilo

^hiet-1 think t^r on

which !"•* exception u)

<z) drrO'-ni V. /'!/"•'

591 (33U. 1! 'iGSV

(„) Stocr... V. .-/»/''•;

Q H. 476, and cases

T ..r.ould pr^ffrtfisay:

lial.le to K., and he is
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3. X., a paMeagrr l.y tl.c \. tVimpanys railway, book* for \il,-
(md, and takes l,i, .^at in a train whirh is i„ fact ffoin« thiUier

\ • a «.rvant of the .ompany wIk«o duty h (among other thir«,i
t« «^ that pawnffen, do n..t kH into wrong trains or oarriagos \
e.ron.nu,ly .uppo^ing N. to have got into a train ,vhi.-h is not goi„g
•o Allahabad, pulls l,i,„ ....t of ,i.e .-arriago ,u fh. train is .t..rtin.^
whereby N. fall, on thr platfor.n and is injuro.1. Tho X. CVjmpanv
h., wronged X.. even if A ', instructions were that ho must not use
f( rip to remove p.w»ongers from a wrong rarriago (/;).

l.i B. is A.'., servant; part «f his duty is to light the fire in a rertuin
r...m .n A. s house, li. finds diffl.ulty .n l|..-hting tho ttre froni tho
lomney being foul, and mak.^ a tire of srraw tin,l-r the ehin.nev in

order to dear it. The house takes fire, and dn.n..go is done thereby to
(|.c. house and .'oods of a neighbour C. H. only, and not A., ha* wrongcl
< .. f-.r It wait lu.. U.'s JmsinosN as A.'« .«rvant to el.an-e tJ.e eJumnev 1 (-)

,. C^, a customer of A.'» bank, eashe^ a draft, and bv mist..ke"loav,.s
*me of his money on tho counter. He return.s and takes it up hurri.^ilv
I!

,
one of the bank clerks, thir.KH he ha.s stolen >o>no of the bank's n.on.'v'

..nd pursues and arrest- him. .V. has not wronged C, irm,su.u, 1, >us it is
r:. part of a bank clerk's duty to pursue or arrest th.evos, although he
r. ;,-ht be justified in doing so if theft hud r.^ally bcx-n eomn.itf<Hi (r/)

8. X IS a platelayer in tho service of X. Hallway t'on.panv. I le n>ak<vs
a journey on tho company's Bervi.« in a train on the eo.npanys line Jiy
II..- ragl,gen.e of a pointsman employed by the .om,,anv, th'e train g,H«
-i the luie and X. is injured. The X. Company is liable to \ (.)

Ji. P. H an engine-driver in the service of the X. Hallway Company
.
tram w ucb I,,- is driving in the eour.e of his service g.Hj/off the line

. t!.e nogligen.cofQ.. a generally coinj*U.„t pointsman al«> in thceom-
F..ay. service, ind P. is injure<l. Tl.o \. Company is liable to !>](/,

and be is Huble t"

«nly if It appears as a fait th.it
B s deviation w,i, not such that be
had ceasi'd to bo in the course ,,f

I
t'L* employment as A.'g servant

:

«l.en li" ran over C."; cf. n/,„t-
'""» v. Prrn-M,,!. L. ]{. 3 ('. I>.

M--; thoii^'h this would involve
I
wrao innovation. I think the dis-
•ihitions in the English cases aie

i
''><> Due.

•'>) BayJeii v. Manrhexfer. Sfipf-
'";' i Lincotnxhire R. Co., L. 1{

I'"
* I'. Us.

, ' .V'A>i/ri> V. M'T.eod. 1(1

!];'"? .38.-. [38 1(. 1{. 477J. .Strictly
»!''<• <im-sti,m berc i.s one of fact
cut the ('„urt evidently not only
•.iMies(.e<l in but approve,! the

JliTL
'".'.'" f*"^'. illustrat;,,,, is ,„o

"~'=i, unMiiit.i til iiKJiu. and

objectionable on principle in rela-
tion to that countrv'." Xo harm
Kiuld be done by oni'ittii,g it.

('/) Cf. llleii V. A. .V S. If II
fo., L. H. 6 (l li. ().-), «i<). In
the case iiero suj.posed a priv.itn
I>cr.son would i„ luiUn [„. fi,-
titled to arrest the thief, if theft
were really cumniitted in his
viiw: Cr. 1'. C. ,)9.

!>) Intended to reverse a case
of T»n,rr v. ,V. />. .f J), /f_ Co. in
the U. C. Allahabad, not reporte i

(Alexander, p. ;!8); cf. T,i,i,ie>/ v.
Ml,ll,i»'l It. Co., L. n. 1 C. I'. 291.
Hallway Companies will not aji-
provc of the change, but it would
leave tliom better off than they are
on the Continent of Kurojie.

" o, tcr Railroad Corporation, 4
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608 INDIAN CIVIL WRONGS BILL.

10. A steamship of the A. Company, being navigated up th

of Bombay by a compulsory pUot, runs down B.'s bagalo.

Comt^ny can show that the collision was due to the unskil

the pilot, and not of their own raastor or mariners, A. Cot

not wronged B. Oj).

Joint wrongs.

1' (1) Joint wrong-doors are jointly tind

liable to the person wronged.

(2) Persons who agree to commit a wrong whi

fact committed in pursuance of that agreement i

wrong-doors even if the wrongful act is committ(

under tlio immediate authority of some or ono

those persons {h).

(3) Where judgment has been recovered against

one of joint wrong-doers without the other or o

other suit can be brought by the same plaintiff

right for the same cause of action against the

others (0-

(4) Any one of joint wrong-doers is not entitle

tribution or indemnity from any other of them i

of compensation for a wrongful act which he d

the time of doing it believe in good faith to be

authorised (fc).

Jlet. 49, Bigolow L. C. 688. On
principle, I think that, if there is

to be any exception at all in tho

master's favour, it should go as

far as this. It seems to mo that the

engine-driver and the pointsman

are as much in one and the same

employment as tiie engine-driver

and the guard, and that the season-

ing of the :Ma«8achu»ett.-i case is. on

the facts of that case, correct. But

the Employers' Liability Act, IKHit.

s. 1, 8ub-3. 5, appears to reverse

the common law rule in this verv-

point. I do not believe it possible

to fix the limits of the exception

satisfactorily, and I would submit

whether it is worth ke-ping at

all, except as regan

servants.

(/7) Muhammad Yim
Co., 6 Bombay H. C
ander, p. 37.

(h) See Ganesh bu

Bain, 3 B. L. R. 441,

(() It may be wortli

whether the rule th;

against some or on

wrong-doers is a bar

against the others c

preserve! in "ritish

is generally not folli

United States.

(k) Adamaoti v. /":

or, [29 n. H. 3031: /

bins, -2 A.&E. 57 [41
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Slid severallv

IS regards doracst'.

CifAl'Tl.l, 11

""n,.,. or order of a j„c|!f
'"' " "'-' ''> -"' h ,1,.

P'«on .cttag JuJicialiv: ftov.Xd
" ""'"'"' "'«'- ».

'»" fro„ li^ili,,. of- ,„,
^~X - '-^^.d, ,,„ ..,,,

-i».g- of hi, j„,,i,..,| j,,^"' '«: "- »«i„g i„ „i,.

'"'"'•; '" -.0 or ord,.r ,],,•„ ",
•" '"<' "»' .iuri,-

'"'!> Wieved hi^,elf ,„ ,,„, 4
j;".""!""'-' °f. i.. ,„„d

'>» "» regards .he exe„,p,i;r V"",
""""^ ''"''«

7™ -«"«»« a judioJoI/r ?''• °' "">»*> .» such as he would b,.7 j
'" ""' '""»« or

''y"Action 0, .he lt^^™;;^ ';-.„.,, „,,,,.,,

" are iniinatorial (w?

,

^«'J sentenced bv him t^ "»*l'ol.aviou,. a. •, ,i
". ""'.'^«r;,te.

-• ". IS a<'on«vi n« L .
"'min Mif»

'-fe, causes B Wi?! r"""*
'^"'^" -'•*'*••"

.'oods v .

h£.-iSeS "-r. «.
'""""' ""'•~

f'"'^ goods wi.;,^ • * ^""^ '''•oiff

P X.
• ^'»« question

^'' JiJuiration of auif. r
''."^ is ieft tostanrf

"^ **' J"**''-'^'
«'"" in tliat beff ."^T;

iVuvi-
«>rae under the t h "/ '^ i"'i^'i'«

^i- <-. Appendix-.

39
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\ h-u wron-'od 15.'^ wife, for he cuul

of compelUng B to ^^V^^'—^J';^ juri^lktiou to arrest her (.

in good taith Lelieve hunselt t^
^^^"^

J""
j^^ ^^„ rovisio

3' A. a custom, officer, purporting to - ^^ -^ ^ ,^
^„P^,„i^,

Act VI. of 18«3,
""frB^,t^ India o« the alleged ground th

foreigner ro.idmg out
°^,»''*^yf^^'^ted in a vessel of which

U intere.t.d in^,^^::^^,::!:^,., .lis goo<U of B.s f

in fact owner. In B. s ab»t.
^^ ^^^^^ y,^^

alleged purpose of .at» yu4: the hne.
^^ i,,i„g

eeeding. taUo l^al adv.. or - ^"^
-Jfrees. though he n,a

Celi:::Mr:f^o I:;«ion 1. ..d not . ^eUeve .

Lth within Che meaning of ^^« ^ -^^Z ,, ,,„.„,.,i ^f eerta

4. A., a magistrate,

""f̂ .^^J^^^Jr^.etion of a local rog

perty of B.'s, at^ting '"*/^"'''™/ "
,, ^s a magistrate of o

,eLve obstructions or e™HmenU ^ -y^^-^^^ '^^ ^^,

„.akes an order
f^;" -|,f^„^^ it this order is in exo^

certain !*«P\-
/j^t V has"Lged Z., inasmuch as the p,

power given b> tnt .m t, -

is not a judicial one (r).

Pro^ecfio. 0/ ceauiire o^c«-s and persons executv

duties.

17. Where an act is done in a due or

^^7)^7 a public officer in obedience to an ord

^^
by a person whom he is generally bound

that order being such as he is bound to

such as he in good faith beUeves himse

to obey;

r&

^«^ I'in' •'• Bisdhar v. Bdi

uJhd 3
'

C. Appendix, 36.

Punniar Chithambaram, I. L- ".

' ^fr'if c":^3
' '"""-

ri rtt'^'c. ^in ';i-.<^-

«««ffflr v K. RanunatfM Ron;, p
T'n. 345, and the ver>^sun>-

^athamuni Thathamc

AI. H. C. 423, it is a

the making of an oi

same kind under

general provisions of

C. 308, is a judicial a^

meaning of Act XVl

I cannot reconcile tl

ties, and submit for

which view is to be pr

Bengal case is the late

the Madras cases wer^

-.---S^f?-i*tt^.rt!SS'



r lie could ii"f

wt her (o).

provisions >;

[nowlwlgo if I

;round that 1'

of which b. 1-

of B.'s for t

fore these pr<i-

jf being heard

;h he may ha^>

belies'o in g'xxl

of certain prf

local resrulatioii.

trate of ordinary

ertain after fair

other things) r..

A., a maeistrati',

p the removal >•:

I in excess of tl.''

as the proceeilin.'

executing '^;;"'

GKXKIJAL l'.\i
<;ii

or feasonable

an order given

bound to obev.

,und to obey, or

8 himself bound

:j, it is assumed tmt

of an order of 'lie

under the nml"

isiotis of the Cr P

udicial act witiiiii '

Act XVII T. d
-f:

pontile the-e autior;-

jmit for couiideratpt

s to be preferrod. 1

«

is the later (is;4).»ti

cases were < itel m"

.1)) \)\ i) li.T>ull .iciiiii.- ill .'X. ,iiti,,i ,,r ,, ,|,„\ ,„. ,,^,,,..

'•is.' (if ,-1 (liMT.lioll whirl, I,,, i, hy |;,xv llKlllcl t,.

p.'riuriii or ..xinivM. or as in ,..x,,riitioii of a ,luty
nr f.vjrc'isc of a di^civtioii wliidi hr in o-ood faith

believes liinisidr to b- l)ound hy hnv to pciforni
cr extTcisc;

that act does not render the oliic-r or oth.r prison so
'luiiig it liable as for a wrono>.

Ulu&tratiom.

1. A., a judge's peiuJah, is ordered l.y tlic judiro to .eizc It/s g„o<N in
execution of a decree, and does so. Tliou:,'!, the pro..cN.,liu^.s n.av have
oeci irregular, or the specific goods which A. is ordered to si.izc niav not
be tlie goods of the person against whom .xecution was adjuc^'od, \
has not wronged B. ' '

-'. A., a policeman, is ordered by his superior officer to arrest I'
ami in good faith believes the order to be lawful. Whether the order
is lawful or not, A. does no wrong to B. by using toward B. such forc<'
as is reasonably necessary to etfct the arrest. But A. do<vs wion- to
1!. if he strikes him otherwise than in self-defence, or In anv other
laaiuier uses excessive force towards hjni.

Protection of qi'cisl-jndkidl acfs.

18. Xothing is a wrong which is doiiu regularly and in
good faith by any person in the exercise of a discretion
of a judicial nature to wliich the party coniplainini, is

lawi'ully subject by custom or a-reenient [s).

Illustration'^.

1. The articles of association of a joint stock companv provide tliat
an e.>:traordinary general meeting specially called for the purpose may
remove from his offi.-o any director for nesli-ence, misconduct in office
or any other reasonable cause." A., br-ing a director of a company, is
charged with misconduct in his office, and an extraordinary special
meeting is duly called to consider these charges. A. is summonwl to this
meeting, but does not attend. The mectiii- resolves to remove A. fn.m

.

"'
f^'/.V"",!''^^

"regularly and from a club, ami the like, call ob-la i^'ood faith "are meant to ••uvcr serving the rules of naturalwlmt the English authorities on justice; In.lr.vick v
Jepnvation of office, expulsion Mac. i O -ilC,

!inell, 2
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r,V2

X „ t„ V .veil if, ill tl'P opiuinu of tl.o

hi, otHce. No wrun.. „ -lone V, -^
'

'^
«
J^ j

the charge, a.ain.t hi.u wore no ^ ^^^ „, .,.0 oo„

2. The rule, of a .lul. rrovul. . •
t .

t

I

^_^^^ ._^^^^^^,

t,.e couduc, of a n.cmbcr . .ujur.-
J

^'^ '

J^^ ,, ,,,;,„, .„J

club, the committee ,uay [^'•7'7"^;
J^;!';,- ,„ ,.avo a ch.n

the .o.nmitteo ""-''--
>V'7";;;*' ho memher". expubio

i„ the intere^t. of the .U.h *
-arr^^

^^^,^i„^, „„„,

,nay suspend him from tl.o use of he ..

^.^.^ ^^^^ ^

notiee ol tu:' '
n.u.i

'"^"^ ^'^-
. • ,„|, noti.e and opportunity, and mukins

thev do not wron? that memi.er (")•

A. and B. are n.c,nl.er> ot the .an
„^.,.,rdin.^ to t

the annual ea^te ^--^
»V V ."ifuUv and Without reasona.

of the ea,tr, to be .nv.ted. -^^
^'^J ;

"

^^„_,i,, ,^ be esek

i. the oxi^--; -^;,;- ;,X:;i;;';„eordin. to u.a.e, o«,

without takmsr a..> ot tl.t stei
^^^ ^,^^ ^^.^,

taken before exeludin. a memi>er h

^^ ^^^^^^^^^ ^_^^^ ^^

IJ. not to be invite 1. w„ereb> U. -un

A. lia- wTonired 1'. (')•

Prohction oi acts of kucfid authonUj.

19 i,,^ Nothing is u ^vI•on,^ which is done h.^

o.d^- a person having lawful authority, and in

0. to nv one for the time being under that a,

(() I'i^hf!,- V. Ken--. 11 Ch. 1).

oo
X,, T.'ihouclicrr v. 7r/V7,-;i''' .-r'.

13C-h. D. atp. 3.32- /^;W'..>>.

!^,„.c>/..r«, 17 Ch. Biv. 6I0. ,,

ci.^:,W.W. 1 Borr 11, -^ 7
;

,,?:, Gn.-.n.V,un,_ 2 ^orr. 3 3

Tlio l.ettc. opinion .^ecm> to l.<

tiuc of defamation and ..m.bu

wrongs. - , J 1

(7) Til is ii intmded

the' ea^es of mastors

parents -uardians, ai

,-,, loro po.-eutis. ihe

„f 21 Geo. Ill- e. il

will, I presume, be un

,1,H Illustrations ot

ritv of a parent or s

arc purpoc^elv omittct

and feelini: in thes<- 1

from time to time, and

to place. It may nc

ticable to judge Europ

and iluhanimadan

masters by precbely

standard.

.K-



,11 of tllf <',.,.;•

,f tlie romiii/' •

d interest cf il..

i'xan, anil t!ia' )•'

a clruMinor :

expulsion. !li

tee nuist not - :--

lir and siitJi. i-ii'

uity of nio •'. ..

1 inulcinz riM-o: -

of opinion tli;;

•ter and intrri'*:-

him arcordiiiL'h

A. is ])ro-iili at . :

linir to tilt? "''-'

reasoniilili' Ui'ii''

bo pxcluJod. :>:.'

isago, ouurlit t' I'-

the foa-it. i-.ii;- -

r and reinit:iti' i.

n'ttj.

lone by ft f'

and in -xni-

: that autlmniv

intended t». i'

niustiTS of V'— -

lians, and ]">•

•is. The pr.'vi-i>

II. c. "0. " -
,'

IP, t)e unaHi'Ctil :;

tions of tlie ;u;::;
-

ent or sp!io.jbii.'.-f:

omitted. <^'u-t"!:-

11 tlics<- tluiii.'''
"'}

time, and from fb
•

mav not l)i' I'";"

se EuropiMii HinJ:

madan patent-

precLse'.y tln^ -i^'^

«;K.\KliAL WMil.
<il.J

i aj.plKMbl,. rul.. or ,.,.sto,n, .;. n.nl ,u:,I r.a^.n.U,.
tiiiuint-'r.

lU((strations.

. .\., tlu, ma.tei. of a .1.1;,, I„.1,pu„. ,„j i,,„.,_, ,„,,„„,,,,^ „^,„^^M.ove liat n.. on., of tiio c.-pw. is ..,..i„ t„ ,...., . „„„i,.v a^iin L
..u,c, , ,o 1,0 ...... , , „., i„ „„„„„„„.,„„ ^ ,^^,^ ,^ ;^

„;„„„„''•
>;... fr,. lav.Mc pn.vuled fo.- t!,.. ;,„„„.li:,:„ di-.-ipli,, , J., ,:;
n..' -Ij.p. .V mu.t not fin-rlio,. p,.,i.l, I,. ..i,,,„„ ,,„ldin.^ ..,. i,„n,|,.v
,;,. .avni. i!. .„ op,„„.n.„iry of l,Pi„. ,„„,,, ,•„ ,,. ,„^.„ ^,,.^.^,_

'">

- A pPrs„„ liuv.n^ ,|,o lawful ,.„„„dv „i , I,,,,,,;., do. ,, . wn. - .„l-.i".K.,.. l,y u.n. to,, his tro..r.,.,.,u sii.l, ,i.„a, :,„d ,,,..on:.ldo ...t,;,
- '- ^'1-1—1 hy rho ,,ud,ni,.,it ,,nd pra .ti-o of ,.,„„po,ent persons.

Pr4nt!nn of art, ,hmr. >,n,hr „»thny;hi -^irrrrd Jv/ hnr.

20. Xotl.in- is a wrono- wl.icl, is ,i„lv don," bv ., ,,..rs„„
Ktmg m o.xrcutioa of an autbority .onf.Tr,.! „|,ou bin, bv
law:

ProvidMl that wb.iv fh,. ..uibonty i> .oi.r..nv,i f„, th,
iHiKl.t of tb. person oxmi.sing- ir, I,. ,„..sr con.plv witb
ill conditions presoribod by law for such ox,.rci.i^ an.l
luu.t avoid doin- any unnm-ssary barm in sueb oxorci.o.

Ulustrationft.

I. The X. Railway Company is antJ.orizcd to make and work a rail-

""hrr !!V ^-'^ 'T% ^- " "" '" •—'--. and the strneruro

M tne tiaiiu. Tho company has not wronsred Z. vr).
^•The X. Railway Company in oxeeuti,,, of its' authorized works
.ake. a eu- ni. wh.eh affeet. tho support of A.'s hous,. aud puts it in
lander o^ lallinff. Tho company has wron.^ed A. . !,)

.Ill- '!^v v^.!'1''"-'
^''?'^/ '' nurhorizod to raise and maintain on

:;.=;'
"'"'•

'T ir^'-
'^'- -"'P-^>- '"'iW^ workshop, within tho

, rh^ ,

*'"/"'•P-'" "^ -^'^'"-- I''-^ and appliances for
•« ..- ot rho railway. A. ,s a householder, near the site of tho work-

u'Muuclo.V: Pollook, Merrlmnt tiun, ,.r,>s.,-,„

?^J^.^^i^^r^Sr;?!^^^^^?<^
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to A. in tl.c use a.ul ....ui-.tiou ot la. ho«-... I he omi .

A.J {rj.

AccUhntal harm wifhoul nrcilUjnwc..

21. A person is not urongocl who .ullVr^ liurn. tl

the Aonv, of a lawful act. in a lawful nm.uHT, by

means, ami with due laie and caution.

His i-hot •^ti

Illustrations.

1 \ !.< 1-iwfullv shootinL' at a ritK- ranare.

to :k ..
I a^pS. of lea trom it .trik-. H., a ,.a..er-l.y. o«

;;;-;:w;:;ii:hLi.eou„>aruoda.thoii,ui,<..feian.er..y.

persons. A. lias not wroncd I'-

ll is sliot fa

1 \ U lawfully shootiug at a rifle ran?c.

rcsrard to all the relevant ,.iroum.ta,..os A. has or ha no

.;. and caution (.'). If 1- ha. not don. .so he h.> wu u d

i; ....ul,> A. with a knife; A. has a st.ok w.th svhuh

hhnsMt C, a polhcM-an, comes up to A. s a^^i.tame \..

luniMU. <_., 1
atrikes C. wti the stick. .\

oif a hlow aimed at him by B., strikes »-.

wronged C, unless hy ordinary rare he could ha^e .uara

without -triking C. (().

Harm Incuhnt to e:nrmc of others- common r,

22. A
1

'^ "O*^ wTongod who sutlci-s hain

ay act doiH' for a lawful i^ir

in the excrcisi' of ordinary r
in consequ

in a lawfi

(c. lUijiHohiiu Jlnne v. /;. /. ]'

Co 10 B. L. U. 211. \SeA q».

sec /.«-.. /'>« 'V I!><!l/'<'-' -';'•
'"•'*•

r;-,,„„ni,ll App. (.'a;. 4o.J

(,/) ]:.(/., it will he manifest

want of due care if on inovinc

ficiii a ;,hor(cr rantre
_

A. has

omitted to put up his si-ht. and

tl,o unexplained fact of mciUiii'-' a

.„.l,i.t at a short di^tanre. surli

"Oil vards, miijht well ho held

,"!„,«• want of duo cave, thoM-^li

lie explained as the

while, on the other h;i"

at a long ranse, sue

yards, of itself ?o for

iieinir an aofident '

luippon even to a pood

(,.; Cf. Jlrnir,! \

(Su[iremc Court. Ma
Cush. •292.

(
,

• Ordinary

rii

as

to Slinw

it miixht ... -r , ,

re-ult of somethini: beyond tin.

control, such .•'.-• ^"^

defective cart rid.'.-

:

shooter s

p\:.n-.n!e. a

rather vasue phrase,

find a letter ono.^^

hirirc" winds like

(ir
•• any risht

'" v."'

(ivevlap t'hiu-e 2i'.

r:ii.-e difficultie-.

I

m^Mi
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roato 11 nui-.ii

;iliv i.a" wriJI;j

Iff, by lawlu;

shot strik. - I

er-by, nut.^'nl' '

lor by ooiup'! 1-

sliot fall- .-!i T-

itsiilo tlio liTuit- v.

t whether. Iiav;:.

has not u>c 1 i .

\vi-un!fcil 1!.

I which he '1. f.iil-

e. A., ii> w.ir'ii'..'

stick. .V. ha- i.

iruardcil l;ii
•'

rs lianii ii 1'

ful iiiiriiu- I!
•'

inai'v I'iulit-

other h.^ 1. it »v .i

inse, .suiu a- i-

i '^o for voiy lift.-.

•ciiicnt v.iii 'h •' ••:

o a frooil niark-:i'-'i''

Iroifii V. A''

iiurt. Ma-^acli-i- "•

arv ri-lit

nhra*r. Imt [ (•i:^'',

one. T:.c iw <!

like "lo-.-.l iVi>

It Wf.llli Hlilh'=
'-

I.,-.
2i*. an>! l-'--:-

ic-.

lUuHtrations.
1. U. if a sehoolmaster. .V «»(< iin ..,.„. i i

wheel ol A.'., oarriaKe jro^s into I V! ,
'

"^ """' *'''°'" "«»

wronged B. (A). ^ ^ ' ""
"

^'^^ """^ '"J'"" ''• A. ha. not

wronsrcd B. (i).
^ "•'• A. ha-s not

15. The facts mentioned in the la,,t illustration havin.^ hanrxno.! n.upphes h.mself with water otherwise, but afterward- noting
obtain water, but in order t,> be revenured 1 T n a-

'^' *"»

land n<,t for anv lawful pur,H,.e but onlv , ,-

'"^ /'•';. "^-' '"^ "'^^

doinj, wilful harm to A. (/
'

J

"
'

'""'"'"" "^

6. A. is the superintendent of marine at Calcutta H ;. ,\
a tu,. The eapt.in of B.'s tu, bavin, ren:! to io: "Qr:;^;sh.p except on tenns which A., i„ .o,xi faith, thinks exorl , /nr v

B. u=r to take m tow any sh.p of which thev have charire and R

(.7) V. B. 11 Jl. IV. 47, pi "1
il') See L. II. 10 E.\. 2(JT.
(i) 1 liad written " for a neidi-

bouring village" after Cha-cmore
1. R>ch<ir:h, but I am told bv an
Indian judicial officer (Punjab)
that for Indian purpo-es it w:iuld
i»t do to go so far, and that
practice is in fact otiierwise.
-inot.er (also Punjab) would
omit both this and Illust. 5.

!^i This is conimonlv supposeil
not to be the law of England,
i^rd \\enslcydalo in C>inse>.,n,r
». JRir/inrrh appears to have

tl'ought that it ought to be, but
w:vs not (7 H. L. C. at p. ks)
but 1 know of no distinct autho-
rity that it is not so; the liomanaw was so, and the law of Seot>-
land IS stated to be so riieirg
irinciples, referred to bv Lord
Wenslevdalp): and I submit that
°" I'-jn^'Ille it ought to be so
dehned. The question of policy
must, of course, be carefullv ron-
sidenx^. (l!ut see now i.p'. 157
lo8, above.] '

(V) ltr,r,er, V. i;ni^,„f;o Butt,
« Moo. I. App. 10.3.



€16 INDIAN CIVIL WK0N«8 DILL.

Harm from voluntarij ij-yo^nt' to lisk.

23. A poison is not wrongtd ^vlnl >un'irs at-ci

harm or loss throu-gli a risk naturally iuciJi-nt 1

doing, by any other person, of a tl'ing to tho doi

which the Hrst-mentiomd person has CMiscntctl, or

doing of which ho is voluntarily pros-uu.

Illustrations.

1. A. looks on at a fciuLng luatt-h l)et\n eii I), and C. In th

of play ii.'s foil breoVs, uiid the broken en.l flies off and striken

wronif ia done to A.

2. A. goes into a wood to cut down a tro •, and B. iroes with

his own pleasure. While A. is cutting a tree the hea<l of his

oJf and strikes U. A. ha« not wronged D., unless the axo was

kii<iwledi?e, unsafn for use.

:j II and C. arc letting otf tircworks in a freiiucntcd place,

near them to look at the ttreworks. A firework explodes j.rc

while U. is liandlinu' it. and the explosl.m injures both f. am

ha. not wron-ed cither e'. or A., thou-h U. and C. may be p

uii b".- sCLtion -JSo of the Indian Tennl Code.

Acts done icith consent.

24. (1) A person is not wronged who .suffer

vr loss in consequence of any act 'one in goml fii

'vith his free consent or that of a person therciu au

by him:

Provided that the act must be done either

manner to which ho has consented, or with due (

caution and in a reasonable manner from Avhich he

dissented.

(2) In the ease of a person under twelve .':

or of unsound mind, the consent of the guaraiaii

person havic?: lawful charge of him is necessary

purposes of this section, and is u. .o sulHcient:

Provided that

—

(a) the act must be done foi- the b neht of lI

under twelve years of age or of unsoui
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rs ufciili'iil.d
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till' doitig rl
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foes with liiiii fnr

d of his axL' tin •

I ;vxo wOii, to A.

i place. A. -top-

Icxlea jircinunirely
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• sutt'ors lianii

go(xl faith ajiil
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«'KM;k,vI, I'AKI-.

'""t "!• to ,p,.-.

;:,": V'
"'''-'^

(;i7

iiii»i.

" lUlDWii tl) tl
"""^ ^^ '" '"• I'fc- Iv to ,..„.,.

,|,,,i.

I' |ir|v,i||

/".li<.,. Penal Co.l.nw;.
"'"''r ...v ..„., ,• „„.

lllcxttdlluiis.

'*'•• :.-amc. .trik... a„,| |„,,tH |i v
' """""'' '" ""' """- "f

;;""" -0 another. Xo wron.'i ,, i^i^'^i,";;''
^"'^" ^"^ -i-ato „y

til' u,ual course of j,l„v.
^ '^ ""' ''''"^s ar,' fairly -iv,.„ ,„

'-•'-. to try on it a ,.arti..,.,;;r
, 7,

"'"' ""' ''..'-- I,., ,

-ron,^.d A., for tl.oir act. are otfon ,

'" "'°"'"''
' ' -""'

'^--'.-ationi;::r;t:j'"ir':'''"-r'f '''''•**^'-

"'V L-ni„ n.ore te.. from the i^'
"'* "'" '''•'^'" •^

''•."« i...vinj, acted in good faiU. .... - ' ''"'"''"' "

•'\T

•an

li'li, has wrc •a A.

<f. 1>,

ror tue

eeiii«

•iniplify
tl.

purjio-i's

-iiuhl
ut

c to cun<

*"> SS, N9.
civil law it

'Muil<
ic>e rati

liilaf..

on tiie

'''I' niiiiiito

I.''I1.U il

nitli, .,v

I'i-' \v!h

"anl <jiie<ti

pressly

th..

on s niiirht

the:- 'uin I if t!:-
in tii'j 1'

i'.\Let)ti.)ns \v
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^., .o.- o« O...VK"-/ /-« /"-o.-. 6.«c/" -'^-" --

2J. A l...r.on . nut wrongM uh. m.11,..> l.a-.n or

,,'l..;.ne.. oC au .et don. for ..;. b...u..a u.^^^^

ana without la. consent, if ^1;—»'•-
^^^^^

t,,at it .s :n,.ossibU. to obtain la. <-.... th c .,

of th. guardian or otluT p-fsou u. lavvlnl

''-^J'
«

if Iny, in tin., for th. thing to L don. wUh ben.ht

pel..u aut,.orU.l « fo. hi... U ..n ho M"-J •;<^;;^ ^„,,,

„ ,.KKl faith for tl.o ,.ur,.o.e ..

^^^"-^^^^ , ., f,.,^.,,,,.
„„d

ft,e «hi.-h puts out tl.L. tiro, l-ut al«. dama.c.

ll..C.,andl).lmvei.ot wron.ge.IA.
^^^

but iu ^..Kl faith for /. - 1.. .-t^t. 1"/
f„r hi,.,.elf. A.

.kill l-cforo '/.. ro.ovc« Im. r-w.r ot ju.lun.

wroiiKod /,.
,• . V Kr..s at the tiiri-r. k'l'nvi

3. y.. U carried o.f hv a .. .^
-^ »>- -

^^^^._^^ ^^^
, .„ ,

be likely that »'K;/''"y-N
; ^f

• '^^ .all give. Z. a mortal

pood faith inteiuhnL.' /. h homtit. a.

A- >•"* "«t '•'•"^'^"^ ^-
., ,, i,j .^tfer an a.cidout, vvl.i-l. i^

not tiu.o to apply to the .
InW r,

;„t„„dinL' in u'ood faith .

tho clnl.l, and int.Muli,.u' iu V-od ta.th th-

wronged Z.

Arf.* ccaaiing slight harm.

26(0). Kxcq>t m th. oas. of acts whl.bif CO,,

reeled -uUl t.nd to ..lahllslt an adv.v.. .hu.u

00Cf.P.C..2 lUu.ran.ns
^j^j;
£'£ ^/'tia,:

2 to ^' correspond >vitU tho-o ot tin -^nx
^^^^^^^.^ ^^ _^_^ , ^,^,

Pemtl (odo^^
^^ ^. _^^ ^^^^^^^ „f Kn^H^U people.
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.!!•

Hill or li
-~

s aiv Ml.!,

Igc of llili

bcnetit {v

(iiirri iili'l ii"

,
im\ l>., !»'"'"•'

,«• water I'll 'li''

itviri" mill ;-' '•

A., n sill'-"'/

Xvitl' ((llll|'"''M'

;elf. A- li:'-
""'

•1-. U'l'ittiii-' y 1

(,) kill y. .
;'i^' ;'

n mortal wind

vlii.-l. i-. lilv'-lv t,

Driiu'd. 1 1'
'' •"

run the up-'iati'i.

xl faith t > :i'f *•

( the ov'i''"'"' '

ikl. I'.'-plc '"'"^

etop. kuowiri: It

inteniliii'-' t" li-'

2110ttt. A. lu- !

•

if coiitiiui'-''-

. cliiiiu of i''i''''

thi- i- ii"f •" I"^

iple.

2. A. nnlks urros-i I

A. lia-< wroiiircd Jj., lioi'

a ( laiiii tr> a riglit of w.

.'!. A. ra'its a!id draw

nothin- i. a wn,,.^. ,,1 nl.nh u,„|,.r ;,|1 t,,., ,,,•,,„„->,„. .

upoivouof oxxUaaiy ..u>.. ami l.tui,. 1 w„u|,| :, ,, ...M,,l,n,
but acts which s..j.urat..ly u-,ul,l n„i 1,. ^^^„„:^« ,u.n .,,„..M„t
to u wrong by rr|>,.tiii,,|( ,,r , .,ii;l)in;. a.

llho'tratiotis.

1
A. i, drivin., al,.»if u du.,y road, and tl.o ^rao.l. of hu ,.„•,•,,..

tl.r.,w a l.ttl,. du-t on tl... Hotl... of I!., a :„ot-,M.. , „|,i,|, .u".
rl.om .... harm. !;v,m. if A. «:„ .Invi,,^ at a,, i,,. .u,i..,.,lv .:,.r ,, „ ,.

A. ha* not wrongt'd 11. ' '

i." 'Id Witlr.,,. )!.. le..^,.. ,l„i„j, ,„ ,|,,,„^,,_,,.

'le art, if ,-, |„>atc-d, w„„|d fnd ,.^mI,1M,
\\.'* land (/<,.

ot f,.,h.-,g \\hr,|,,.r any ii-h an- .an.ht or „ .. A. ha- wron..! I!
h-rau-e rh.. art, if re,M-atod, «.,ul.l fond to ,Mt.i,!i-l, ;. dain, ,"f ri-l.t
to fish i;i that water (7).

Pn'ratr drfuire.

27. .V i»«r-oa who (hily ,\. ivi>, , th- li^ht i

(It'i'iKT. as (lotiiK-tl hy the IikIi.u, I>,.|,.,1 (,„!,_

wrong' to the porsoii ag-aiiisi whom h^ vxnri-r- it.

.V„V.-\Vould if Ik- propiT to ,.„1,| cw-.tion. an-w, ,„;.- f,, v r si .,,,,1

!U. or .ul.rr of flu,,., i-r.a tn-.-M.-r On tl„. wh-,1,. 1 ,l,i„k n-t. Kv,,, in
< uunal law fho limit, of the < xmo fiirnid.,..! hv "

. on,,.n'siM. nc ,...i,v
"

..iMult to fi.x. In the firvt forn> of tl„. I'enai Colo the prul.lo,., wai
^ i..nod as ho,H..l..s. (^.. X,,,., 1!. ,„ f|,„ ConnMi-<io„,.,-- draft a>
n. .icd to the Covernor-doncral i.. Conn.il): and in tho .aU;.,,' CkI,.
tiioro n still ^mc vasuenp..: the ilhi,tnition. t., ,, M arc omIv mV a,,,
don,, tor tlio boneKt of others. tho„::h .!„. text of ,1... ...e,;,.,, „,,„ld .over
art. .1..V. to avoid harm to the a..n.nT\ own per..,,, or p,-op,.rtv Th.

j.ll\;it'

dirt;a in Srntt V. SI„-i,I,r,-l <ci-tai,ilv do tend t I ~liow iIlii 'lllplll.ivi-
n;^ros.,ty

,
per Grey C. .1.) n,ay furnish an ,>..„.. fi^,,,, ,iwl iia-

[Mt.v: hut J eannot he!p thinkin- that if in ,h:,t ,,,-0 Willi, or Hval
.^1.1 Mvn worth suimr. and had h,e„ sued, it woahl have he „ l„.|d ti,at
tlHV, as well a. Shepherd. we,-e tre.pa.-ers. 1 a„, not awar, r.f anv
ant:r,r,ty for exelndint: rivil liability i„ the ea-,.< provided to.. W
J t. lU. and [ do not think it would l,e ded,aldr to exehid.^ i-

A p.„ible ln,t rare ,h,.. of exceptional ea-e, i. pnrpo-lv h-fr „n-

Z') I nJoubted Encii-h Inv: , , , //„,,„,; v /,v- , !••, <\
bat unlo-s it has beeome faniili,,, 1:; //. n, ,..:; ^^^ ,, ,

'

, "V. ,(
in India. ,,,1. whether it be d.-ir- lo-,, n^

' ^"- ' '- ''

'

*^- ^'•

ablotr. ^'ivf prominence to it.
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tou.heil. It is settlod that infanoy, Imw.n-, and voluntary drunk

are not in themselves sfiounds of exemption from liability for civil '

But it may well be thou«ht that in <a.*es where the existence of

ticular intent or state of mind is material (as nialieious prom-utir

in some parts of the law of libel), lunacy, Xr., must, if present, U(

into account as facts relevant to the ([ue^tion whether that inl

state of mind did exist. And what of a person who is, without l

fault, in a state in which his movements are not voluntiirj—

a

walker or a man in a fit? My i,'uest walks in his sleep and b

window in my house; is he liable to me for the cost of mending:

man standinif at the boundary of bis own land is seized with p;

and falls on his neiijhbour's land; is be a trespasser? Shall we s

the man does not really act at all, and therefore is not liable? i

he is bound at his peril either to be capable of controlling his owi

or ti provide against his ineapa-ity being' a eau^e of harm to

Either way of dealing with the ([ue-rion has plausible rea-son-

favour. The prevailing bent of ICn.'lish leiral minds would, I tl

acainsl giving'exemption. On the whole, the-e points appear po

and so inilikely to arise in practice that they are best pas^^ed over

not aware of any re?ord in our books of a real ca,-e of this kind

< ' lurred for decision.

SPECIAL PART.

Chapter III.

Assault a.nd False Imprisonmi-xt.

Assatdt.

28. Whoever uses Lriniiiuil ioi'e.> to any piM-

€Oiuinits an assault upon any person, within the n

of the Indian Penal Coil', sections -ioO and -'iOl,

tiiat jierson.

Uludrations.

1. .v. and Z. are passing one another in a narrow way; A.

tioi-allv pushe, a-ainst Z. A. has not assaulted Z., though,

harm is caused, he may be liable to Z. for negli-ence (0-

2. A. and Z. are in a narrow way; .V. intentionally thrusts

and forcv.i his way past him. A. has assaulted Z.

3. A. and li. have occasion to speak to Z. A. gently lays hi

;/ V ^,..,. j„ ,..,n bis .itteution. B. seizes Z. and forcibly turns h

A. has not, but It. has, assaulted Z. (>).

((•) See per Holt C. J., <:ole v.

I,>,-„er, Mod. 149.

f>) Co'iard v. Duddel

K N. 478.

mm
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«PECUL PARI. an
i- A. presents a arun at 7 i,, t h,„ ^

,»...,. ..,„„.„e .„„„„„„,„„ „„ ,^

;

.nit-:;;;;:,,:,-:-

/•Vz/xr imprisonnn ))t

29. Who...r wrongfully tv.t.au.. o,- .fon.fullv oonfin..anv person wttlun tho n. .nin. of tl„. r,„,in„ IV„,, ( "e'sections 339 and 340, wrono-, n.u. ,..r.on.

I IIHi<frations.
1. A. causes Z. to tro witliin -i «niui

i. another door not i.^:^Z \^y ''^Vf 'T''
"^ '"• ^'"^-^

Imt that door is so disposed Vs to o .,

'"'"* "• '""'''
'"'•"P''^

-ronccd Z. CO.
'" '"'•"">" °''*"vati-,„. A. ],a.s

- A. is a superintendent of nnli.o 7 •

• which heisnotrrre.tahi.. .-tlr^; rant' '\"X ."^
^" ^'^^"'" ^-

Z. to ffo to a certain pla-e and pn-^enr „,.; f'

w
'"' """'"' '''""*'

.... .. ... „;„ „„„,;,; ::;,::;
™

rr:';:;:;;i^;:,r
-

Excmphinj (hnnarp-i.

30. In .....sin. d..nK.,..> f,,,- nn assault, or wron-f.!
.'^tra.n or conhn.n ...t. ,1,,. Cour, n.,.v Lav. ro^anl
heprobable .«.. of „„ ,,.,,., ^,^ ^,_^, ^ ,

f-l."gs, standing or reputation, bv reason of

-i^-.c.l...et.r.pub,.ity..,.otl.roir.un.sta;;jlfH^^

IUii!<trafim.

or pecuniary To!;'(^'
'" ""' ""*''•'" ••'I>I-eiable bodily hurt

(') I'arko B., iu /?. v ,(,7

''f'"-'/'-, 9 C. A; P. 493.
« Jl&srs. MorgTjn and Jfac-

pl.erson s not* on P. C. 34u.
{c) Piir.-iiki.Mnn .\„iOf,n,'„ /'„„.

>'d" V. Stunif n^.<>> 2 M:ir! li
"««. Se:' Jlr

.)te to P. C. 340.

'J. I). Ma

(«; n/,,,,„,/ P,.rx;,„ff v. />
(ISTn 3 11. C. X

Seating- with .lipp,.,., ^.^^ ^^,,.
arjrunienr adiMini.tore 1 to cortain
atheists by flio disciples of San-
Ivaia .U'harya: and. f,)r wliarcvor
;eas„n or rond.inariou of roa,on>.
ir is unae.>t<K.a to i, . a frross form'
ot insult in inadcrn time-. The

ir.- well settled

W. p

iw and i)raeti
in IwiL'hmd.
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Vo^..— It dors not ^^vln Joirabl'' to .lopart from tl:

iiitiou of as.ault -iven in th,' P. nal Code, thou2

detiniti.-.i is lUH.llrssly .'laboi-at.'. The illiistiation>

given likewis'^ api-ear to eov.-r all the ordinary

A lew negative illu>tnitions are added; they do no

under the general exeeption of slight harm, section 20

"but are not within tli<' definition at all.

Self-defence has been provided for under the 1:

General Exceptions (clause 27 above), and does nc

to need further mention hero.

In the case of false imprisonment, as of assau

inconvenience of havirtg diftorent detinitions for ci)

criminal purposes appears to outweigh the critu

which the terms of the Penal Code may bo open.

It appears to have been decided in the Xorl

Provinces that "male r.'latives cannot sue for c

for an assault committi'd by the defendant on their

relatives
" (Alexander, Indian Case-law on Torts,

]

It is certain that no such action lies in English lav

on the ground of per quod sircUium anmit. Wli

ought or ought not to lie in British India, having

to native usage and feelings, is a question of specif

outside the draftsman's functions.

X'ext would come in logical order the causes o

for trespass to serrants, &c., per qiml m-vitmm ami

their peculiar development in modern times in th

for seducing the plaintiff's daughter, or person in i

relation. 1 do not tind that such actions are in

British India. In English law they are now reg

anomalous in principle and capricious in operation

trespass bv intimidation of a man's servants, &c.

prominent head in the old books of the common

apprehend that such matters may be left to the Pei
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from the di'li-

, though that

itiutions tliiiv

"dinary oaM>.

• do not eoiui

jtion 20 abov.

,

r the head el'

docs not seem

i assault, th'

for civil and

ic criticism tu

open.

le Xorth-We>t

c for damagl^

m their fi'iiii! •

Torts, p. 1-VJ .

•lish law (Xia lit

t. Wheth.T ir

having reiranl

f special pel irV

auscs ot act i' 111

um amisif, •^vitli

s in the action

son in a simiLu'

are in use i;i

low regarded i-

jeration. As t>

ts, &c. (a rarli'i'

:ommnn law I

the Penal Co4

fi>:i

Ch.ii'tkr IV.

Defamation.

3=:;: ";,r:i:; .r ;r
"™'" -''» -»

.0. .„.„. .„ .«e™,;,;",t;::;:::r;:r' -; ";.
common law presents— ' ""^

(1) -inute distinctions b.,ween ..poken and writtenwords or, .ore ..actlv, between co.nnnulby n.eans leaving no vi.ihJe trac and con.n
eat:o:. by writing or oth,r p.,.,„,,„,, ^ ^ ^syinbols, as aiiording a cans, of action . "I
words being ' actionable >u^ • , ' ' '"

g dtcionaoio piT sn onJv wiien tl),.veonv.,v certain kinds of iu.put.tion;
^

(2) an artificial theory of niahe., now reduced in e.ectto tho doctr,ne that, oxe.ptions evcep.^
'

-an acts at his peril i„ Lking do nl,,
communications;

"tiamatoiy

(3) an elaborato systo™ of exceptions, reducible, however
sufhciently intelligible grounds of pu lie poli yand social expediency ' ^

W peculiar and somewhat 'anomalous rules as to therespective oflic. of the Court and the jury in dea

;;;f^;^^,fr!-p^r^--vhichcoL
tne title of privileged communications."

-^s to (1), the Penal Code mak.
slander and libel (.-). I„ this I

s no distinction betw eell

loNved. Tlie common
are not "actionable

practice

think it ought to h,^ fd-

"egarded

Ind

in

lia.

law rules defining what words are and
per se " seem to have been already dis-

HI suits between nat ives in British

(-) Sec Pa.-val.'i v. .)//. ''»''>; I. L. R. 8 .Vlad. n
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As to (-2;, til.- Pviiiil Cod.' (Iocs not luako w

intention, but do.- muh- knowing or liavinp- re

believe that the imputation uttered will harm the

tion of the person it concerns, an essential part

oftenco. It seems doubtful whether for the purpose

liability this caution is necessary. The test of won

defamatory or not is. according to English autho

"external" one; the cjucstion is what their natur

would be, not whether the utterer knew or might hav

it; set' per Lord Blackburn in Capifal and Counties

Wnty. 7 App. Ca. at pp. 771—72. Practically

seldom make any dillort'U'e in which form the qu

put. but the language of the Penal Code, if applied

liability, would be opon to misconstruction. On t

hand, the Explanations of the Penal Code, section 4

dangerously wide.

(3) As to exceptions, in the Penal Code (i

English Criminal law) truth i? .. justitieation onl

publication is for the public good. Such is

English rule as to civil liability: the truth of the

tion, on whatever occasion and for whatever purpc

is an absolute defence. And this appears to be

in civil suits in British India. The other excep

not free from over-definition, and, if they were ad

civil purpoces, troublesome questions might arise a

effect on the existing law.

There are obvious inconveniences in having the

otience and the civil wrong of defamation d

detinecl. But these seem less than the inconve

following the Penal Code; and it seems best, on t

to take an independent line, with an express war

the civil and criminal rules are to be kept dis

the text of the Penal Code were now adopted

purposes, British India would either lose the

>•
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fi2fl

modern English jurisprudence or U-hn,
the text of the Code would be Tf

""" """ '''^^''^^

Knglish decisions.
""'^ '^ "'"^^" '^ "t th«

(4) The peculiar di/lieulty of di.fn.,.,; I

•

fact fron. questions of law depend ff'V""""" °'

judge to tho jury in a trial bv^' n a i

";'"" °' ''''

arise in British India.
'

' ^^'''''-'^oro doe^ not

In tho event of thr> P,^..„

opi..io„ that .he ki'i c: r;;: r ,"""°, ^'---^ °'

followed, these al.erna.ive cl.use, a^e Lh:,!":,:'^""""""^

':'f:!7^:::'i^:;i;::v:;:Tr'' -
fcr whieh he i, liable to that pJol

'* ° "'"«

public critieis., or :::rrr:i;c:;rT
jud.cial or legislative proceeding.- or tn

^'"^'''

good faith to any person in7^' ^"'"'"""-^^e in
person in a manner not n exeesw nf tu^

-...theee^^ieatiotrxr;::;;:-"^^
ihis section doo^ not affert fhn r.r.r.c^

o'-..oeptioo.eo,.«or/ttirr;c:t''^"°°
C. Saving of criminal jurisdiction as i„ clause SI nf ,u

present draft. °^ ^'^^

';7 :"^ ^"^^^'^'^ - ^^^^ Oodc a. to rtefcnnaiion

affoof fl ^

^ °^ ''^^ ^"^'^" P'^nal Code shallattect tho construction or onerarion nf fi
• l

I
Act.

operacion of this chapter of this

p.—

T

40

HPilHI '
•' - 1- —-•-•^ -^^
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,«W«, >>f
rriminal p.l^diH^n on other oronnds.

"

• .1 •

\,.t shall iustii'v or excuse m a cou

ciunum
1

^* ;, otherwise ininiHhablc.
publication whcivot is otnciw.s i

Dcfatmtion dcfini-d-

32 (1) Ev.n-v ono conunits a wrong who cW

,i; \... --
^-t?:r ::r -. ^^

.

''^^'''^''^-
, u <niii to bo defamatory whicl

CW \ statement i^ i"'ii" i" " ,. .„

cernmg hini in the way oi

t™aU0 injure hi„, in r»p«t.h«»L^^_^^^

(4) A .ta.™on, ">«>;;
"t,.,- „/„a,er rep,

irony (b). , ^ another per

.tateniont which, knowmg or hav n

knowing i« elloct. ho oommun.c.to, or oa.sc,

„„„icatcd to thut person W.
„,y

/'(i^ \ statement is cieemeu
^b) A siauu

„,.„<,o„ablo certainty, i

;:\l.:;^eW..at^ «l.o. '-"'vidua. n,c.hor,

identified (<i).

ffil^'j^J^^^'n-
'doubtful in

Kdsliinim hr'K'i""

Jlap'ni. V »• "• *^- <^'^-,

Cr L., Art. '27>; m';l<

y.lbel antl Slim-I-^ ch

(rf) Sec Stephen, i

Art. 267.
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I. C. (A. C.) 7

5;9'; Sep."", ">J

IT); Wake «Msr>i«'»

iii<1"r. ch. vi.

lephen, Dig- ^'' '"

":<IAL I'AkT.
6jr

I/lustliilJons.

1. A write, and nemln a l.tfor U |,., i,. „.|,i,.h h,,. u.-.-us,., ,i .„• ,

B tbo„,h tl,o letter „.ay ......so ,.ai„ „.,., an„,.;.;,;.„ ,!, I"' '"" "'

2. A. having a dispute witl. |{., „.ake^ a., rtfi-v of H \m. ;*
a Umboo in a p.,..,ie ,„.., ...U it ..v ... ...HrLlil TlLZZ
t^:rs'::Ta"'

"""
""

•'

'
"-'

• ^""^-"^' ^-- - ^:
3. X. lias lost soiim .roods- / Mn,.„ i-np . i-.

.ood. ro. w. an .no^ A.. ..n:!;;:^- ;;i,.;rz^-
,

' ,;tr:x

4 A. dictates to li. at Dell.i a l.ttor in IVrsian ..ldr...«| t.. C at.o„,bay. ».- I...V.", wr.tt.n the letter, neals it, and nonds O. with ito tl.e post olh,.e. Tho letter Ls delivered at C.'s hou*. in lion.l.av (
. away, but h., authorised P. to o^k,.. and read hi, letters. P

"
.^

the letter, and, not knowing Persian, takes it to Q a Persi-.n ,,-1,1
to be translated. Q., having rea<i the'letter, cplail?. 'the p . t 7„'
Kngl..,h .n the presenee of X.. an Englishn.an. P. forw'.rds the e t

"

to C. Hore A and U. have, and D. U^. not n.ado ,. ntaten.ent of thepurport or the letter to O., and P. has .xot, but H h.s .,.a,le he I ko

by him in the way of hij business.]

-^
A- is a Brahman attached to u temple at C.ndharvanagar. X .ays

to Z in a pubhe place, that all IJrahmans are impo.tor« aTd .orruptc™of the Veda.. 1 l,u is no wrong to A. Z. answers, ' Xot all lirah.rn?
but you say well as to those of the te.nplc of (iandl.arva..agar "

TjX'may oo a wrong to A.
''

Note.-This dmm is intended to contain the fundamental
definitions. Sub-clauso (1) do,.s ,nvav with tl.o fiction of
"implied malice " or " malice in law," a course which seems
clearly authoriz. by Lord Blackburn's lanj^uapo in Capital
and Counties Ba.Jc v. Hentij, 7 App. Ca. at pp. 771, 772,
782, and specially 7«7; and see Stephen, Di-. Cr. Law,'
Art. 271, and note XVI. in -Appendix. Sub-clau.'^e (2)'

combined with tho interpretation in sub-clause (o\ fives'

(f) .Vu/iammad InmaU Khan v. a\ pu,„.,i,^^ jy^M,,„„«„./ Tnhir 6 N. W. P. 38. rersh„d\
J-amihar law in England.

40 (2)

V
. Ihvnrha

N. w. P. m.
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the subs^anc of oxiHting law without the non-natun

of the words "publish" and " publicatiou " Ihc
i

of the P. C, 8. 499, is "makes or publishes, but

cation is not further dt^lined. Sub-clause (3) sta 39 ex

law. Sub-clause (4) abolishes (if now existing in 1

India) the distinction between slander and Ubel.

sub-clause (5), illustrations might be multiplied indcti

But it is really a matter of common sense. The sub-

might, perhaps, bo safely omitted.

ConstrudUm of ivords complained of as defamah

33 (1) In determining whether words are or t

defamatory, regard is to bo had in the first place t

natural and ordinary meaning, and also, if neccss

the special meaning, if any, which the words wer

to convey ( (7).

(2) In ascertain-ng any such special meaning re

to be had to the context of which the words are p

persons to whom and the occasion on which they wt

municated, the local usage and understanding of tei

all other relevant circumstances.

(S) When words are capable of an innocent meai

also of a defamatory meaning, it is a question of fa

meaning thov conveyed (h).

(4) Provided that the burden of proof is in ever^

the party attributing to words a meaning that e:

qualifies their natural or ordinary moaning; and si

is admissible only if in the opinion of the Court 1

are capable of the alleged meaning (i).

((f) Set- the law oxpliiined mid

discussed in Ciil"''il ''''^
f,'"'

'!,''','

Bank V. llenly, 7 App. ^a- /"H.

(A) Sei' tlie dmptcr of < in-

struction and Certainty" i" l^'akc

Odgers' l)iK«<t, and the illustra-

tions there collected.

(i) Tlie rules as to

pri'.nf have been prodi

nci'd for defining w
proper direction for

may be a question w
desirable to make thi

binding on judges dci

out juries.
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section JJ'' of this \ct) 1^,|- .

"''"'"^' «' (."ubjcot to

lllK^tralioti.
\ M the ilmirinan of the M »oii.„ r.

dmvtor of other .ompanie.
*

\ iTy ^'"P""^' "•«» "» 'I'ainnan und
wmpaMj-'g share.,. Z. says '' \o. 7 .

*'! »?«»'''"« of a fall i„ the
I mean the ru„,our .xJt\,\^ Z^'^i "''" ""^ '=''"-^«^ »'"' ^-'l;

!> a defamation of A., though such a
"

vT""
'"''^- ' '^''"^ '""y

by Z. to be well foundtxl.
^ """°"' *^"^

" '"^^' ""'i -" believ^

Fair crlticim is not ckiumalioii

*„.;» f„.,, open to ;„Mi:'r::j:""-'
- "'""°"

Illustrations.

».l..n of public i„te«.t (0
' ^ ™til«li<.»., „,

» -....o„ „ .^- p„crrr'„rr;r, r;s.,:

ji'i
^•/^''- ^''w is only the dr-el-ped statement of th^ pri,?eii le'f the common law tha-fSincaaK.„3 excepted (and' ."b^4

" settled m England, and tho

^'oneral excpuon of cases <f
tntliiig luirn, (dau.-e 2(i of tl is
dratt; would l,e at least af0,^

."
tual to prevnt it from \u.yxHa
oppressive re.s.ilts as the 1-Ju,r|i.sh
rules hn.itinir the ri„ht of 1,- -„

libel
*" distinguished from

Hiv^ 215
^'"'"^^ "•' ^°"--ler, 2 C. P.
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p«rr..r„.an.. or cnt.rtnln.^nt. the conduct of person, in puhUe ,

are open to .'"^''l^''—
\^^ ^,„,.,i„.«, Wn appli-d to ca.c. .

[The term " priviloije ha" W)m. u
27') ("')

clL, hut wrongly =.V^nV«/*v.fWwH..
2. B. D.v.

Fair ?A"Wi^ reports an- not drfamotim.

OA It in not defamution to publisl. or cause

publilhcHl in good faifn a corn.ct and in.part.al .

^

a public iudicial or legislative* procmUn^^. An,

Lding o which t'.o publication is authortzod b

Coun- legislative bo.ly before or in wh.ch .t take.

Tbul a pro..ding of .hich the publinU.ou ha.

fovb^ddcn bv that Cour. or legislative body . not. a

proo.H,dmgfor the purpose of this soct.on.

r^Alt^natioc readi,n,,- "of a public judicial pro,

or of any pro..HHling in cith.r House of the (mpcrml

Int orUy Couunittee thereof or of any pu Uc
p^^>

of the Council of tl.o Governor-General or uny cth r

estlblishcKl under the provisions of the Indmn Counc

^^''"^"^•^
Illustration.

i,ni.utations ar.. n.ade on W. s -"'l"^;-^^';
^Jthe nowspupv.

lio 11 wrong to U. (o)-

(,») [I still think «); SCO pp.

258. 259. above.
1

(,0 24 & 25 Viet. r. t.7.

0, yerr,,^ v, Sn»n'So„ 0879^

.5 Kx l)i^. 53. It was .Iw.d.d only

in 18GH (»«.«)» V. ;("//(•>. !'• '«^.

.1 H. 7;n, that a tair report ot

a parliamentary d"l--'to 7""°* «;
"

Authority of cither Uou.ear.pn.-

te,.t.-dby «"^tute3*;4 y.t. e^_
.

which I presume applies to British

India. Terliaps it is

refer expreisly to tha

The niph Courts wouU

apply ll'iiMtn V. H'n

reiK."rt» of pro.redi.

Governor-C.eneral a *-

The ease is not prov

sect. 499 of the I'emi

I cannot tind any <

authority, _
lef^islutivo

on the point.
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Exceptiom on r,rounds of puhlir polir,/.

37. In tho followinfr casos t!,,. wron^ „f .|..f,.mntio„ i.
not committiHJ uR-ainst a iMTson con., rnirii: wl.n,„ „ stat.-
mcnt 18 mado, though tho sfatcmont b.. ,|oru,„,.forv ,uhJ
whatovor ho tho intention, motive, or boli..f of th. ',ht.,,.
making the etatement:—

Truth in suhstnnc*

.

(1) If the 8tatom..nt is true: providod (;/ tln.l „ ,,,.,iv
r.-lyn.g on the truth of a s.ar,„.,.,.t .....s, ,,rovo
the substantial truth of that .statvm.n, ,.. a «hoh^
and of every material jiart of it.

^tatnmntx in course of Juu^-^^f prorcnli,,,,. ,„ l.yi.lafire

debate.

(2) If tho 8tat<.«mcut is made in the eour.se of a judi.ial
pro^eiding before a ton,|.et.„t Court, and ha.
reference to the matter k'foro the Court :or is u.adem tho course of any debate or proceeding „f the
Council of tiie Governor-CJeneral, or unv other
Council established uiid.r the proviMouJ of tho
Indian Councils Act, 18(il (q) ,.

Exphuation.~FoT tho purposes of this section the pro-

(P) 1 am not sure that tlio pro-
'•wo i.s ne.t)«sary under a ra.ional
*vstem of pleading.

(?» (Ju. as to the policy of
applving this rule to India to tho
full exten. given to it in
jtngland. See AO'Jul Ilakim v.
i') <:harder Muknrji, 1. L. U.
3 All. 815 (irtatement« in a pcti-
tiou preferred in a judi-ial pro-
ceeding held to be prot«-ted only
If mad,- in good faith): alai)

•'liiii. 13, which does not donde
''"^ P""". but declines to as«unu-
"lat the EmrlL'ih rule ho!d.» T'~
v«^e pl.ra-^o, " ha.s reforence," i,
the result of Munster v. Lamh 11

Q. J{. Uiv. J88, which doiidos
that an advocator yoidK aro not
actionable if tliej ,iavc anything
to do with the case; they nwd not
he relevant in any nioro definite
sense. Words sjKjkon l.y a judiro
in las office fall within tho moro
general exception of jiidi 'ial a-ts
(cluu.>*e 1<) aJMjve). Sw* also as
to Mio u-iu of tho word " relo-
yant" ti.e judgmont <.f I^rd
liiiiinwoll ,'f!icn a nicnil.cr of tho
l.^A.) in S/^„,„„i, V. y,f/in;-'ift
•1 C. I'. I), at p. .-)<». .\.s tn-sjei-choi
in ( ouncil, the roiison ot the thinjf
s^'Sue.(^ that they must i.e oiivi-
leged, but I do not tind" ;mv
authority.
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ccodings of a naval or military court-martial, or oo,

inquiry, or a.iv othor bo.ly lawfully authorized to

evidonco witli a s i.w to u dotormiuation of a judicial i

Bucl. court or body being oo.i.t.tut.^l accor.l.ng to tl.

rogulations, or usage applicable to the Hubjcct-matto

dealing wall a matter which by -uch law, ivgulatic

usage i8 within its competence, and all report, and

ments made in the course of u naval, military or olhcn

in reference to such proceedings ar'< deemed to be j

proceedings (r).

Statements on privileged occadona.

38. (1) Where a 8ta,tement is made

(i) in discharges of a legal, moral or social duty o

or by the jwrson making the statement J

in go-i faith to exist, of giving informa

the matter of the statement to the pe

whom it is made; or

(ii) to a public servant, or other person in autlu

a subject-m-ultor reasonably In^lieved to be

his comi). tore..', with a view to the preve

punishni.-iit of an on'ence or n-dress of

grievance; or

(iii) with a view to the reasonably necessary p

of some interest of the person making i

nient; or

(iv) with a view to tho reasonably necessary f

of an interest or the proper performance (

(r) It. Ls not free from doubt are protected only if

logod,'" or arc only ordinary OTb.J

" privileged communicatioos," ».«.,
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, 189, 64L..1 Q.li.

•PfX'IAL PART.
«).{3

eonimon to the |H.rson n.aking th- statonn-nt and
the jHThon to whoai it is made;

that statement i^ said to k- „u..|.' on ,. privih-ind
occasion (»).

Immunity of .lah-menb in g^Kxl faith •„ ,>nril,y,d>Mra4on.

(2) It is not defamation to mak.. a stabm-nt on a
F'Vilegod o«.asion in good faith, ui.d in a „,.„„„, ,.,t
.xcocKl.ng y t is reasonably sulhcient for tho oc«.sio„

(J) A statement made on u privih-ged ot^sion is pre-
dumod to have b.vri made in good faith (/).

(4) What is reasonably suHieient for H.e ,M.r,,s;,,n is a
question of fact to U, determined uith n-aid to tl.. «|.olo
circumstances (<).

Illustrations.

U Z. l.a« b«on A.'s ,orva«t, and offers him^lf a., a servant to M. M.
-^^^

A. lu.s opnnou of A.', chara-ter and ...mpoton.*. ll.i. U a ,.riW-
l«(?ed occa*.,.n and no wron^- i. dono to Z.. tl.ou^h A.', account of l.img.ve„ to M. be unfavourable, u„le« Z. can prL „„t o^.^^^

™
^oount was not true .n «u.„t«„.-o, but that A. apok., or wro.o, n,.t wilh
Je

o„e.t purpo.0 of giving information to M. which it wa.s ri^^ht thatM. should have, but from personal ill-will to Z.
1 Z. i. A 'h servant and a minor. A. disnu.^. Z. on su-pi-Ion of

U.*r., and wr.«. to Z.'. father explaining the .rounds of his ipi.lnAf.rward, A. ««.>« /. ,„ conversation with P. and Z„ oth-r servants
of A. ..nd war.. P. and Q. again.t havin, anything to do JlT 2A -< -r to Z.s paronU is written, and his warning to P and O is
ifiven, on a pnvilejf.yl oecasion («).

3. A, a merchant who has dealings with li., sends Z. to B.'s ofli.*
w.th a „.ossage After Z. has left B.'s office Ji. n.i.sas a pur^o from

IstT'" ?L T'
^- '" '^"-

"• ^"'^ *« •^- -J ^«"^ ''•" thatT
n.u.t have taken the purse. This occasion is privilr^CKl (x).

^ion; altogether; b'urWt ^Y.V'j; [m^A\^\'"\%-

«r;^eiL7oYfchtv^° oire^^'i^.^- .r'".""^«

»B<;p it in tlie draft
S(v>ni8 beet to C. P. 131.

"^F it in uie araft. /_\ ^

(0 Th«e sub-olauaes [and the N.^g alrSQ K J ap'. Sis';-

''•
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_i „«~ of a 8hii> A. hears unfavourable rf

occasion is privileged (y)-
maniiKing clerk. X. wr

..poaU thl.
7;'^7^„^;;^p"':rusLer of theirs. Btating the ci

in tho name of the firm to f .,
a cusuu

business reputado

ManocB and asking for information as to X.^ Wn^ P^
^^^

«ends an answer in

-^'t^X ^tLTavouraU
and partly on general 'nfo™^^'""^^^ ^^^ „„ ^ privilo^-ed o<:

X. These statement. .^ncornngX.a^al
^^P^

^^^^_^_^

0. Sending defamatorj- n.atto, l.> te.o ap ,

^^^_

conn„uni..ation of such matter by -/ "'^ ,^^;,;„„ieatian b,

persons, or to V--;-^:"::/^:' forproper to be co,

genee to on- i-ersou "^ '-
'; ';*^";^ i„u>mporato language, ma

..at.^ to another p--r^on o ^ -J-

^

is^herwise privileg«l

a statement wrongtul, e^ou if the
'f^^ ^^ ^j^^ ^^,.,„

7 \ and Z. arc inhabitants of the same town.

. . J I ,. left a widow and children surviving. X- w ^ «

fncnd who ..^ left a widow^ ^^^ ^^ ^^^^^ p„,„„

the executorship. A. says to
f^-

'"^
"^^

^^ ^;^„,^ ^nd the .

and your agent are spoken of as '"^^in the w

The occasion is privileged - -Sardj both X. and 7.
,^ .^ .

wliat .\. s iiirtMiuMi . number and conditic

ciirumstan.'cs of the conversation and the number

persons present (n).

Chapter V.

Wrongs against Good Fattii.

rit is proper to mention that those clauses and the notes f,'

^!ue Lf'ro neny v. I'eek <pp. 288^292, above) had oo

"thcr the Court of Ap^x-al or the House of Lords.
|

Deceit.

39. A person ^vrongs anothor who deceives tl

witluu the moaning of tliis Ae.t(6).

J{irlt«r't:<, 1 (.. n- -«'»i ^-
.„, l)„r,Hg V. S:r

0. P. 278. ^ „ f^ u. 5 H. l\. (U)8

( -) n-illiatmon v. Z' »c«?r, L,. W-
^ ^,,g ,.,,,.,,•„.(
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Deceit defined.

40. (1) Wheiv ono porsou mako u ^tatitiicut to

another which

—

(a) is untrue; and

(b) which tho porson making it due:, not Ixlii've to U-
true, whether knowing it to hv untrue, or being
ignorant whether it is true or not; and

(c) which tho person making it iiitrnds or expects to

bo acted upon in a ccntain manner by tho person
to whom it is made, or \\ith ordinary sense
and prudenoo would expect to be so acted ujjon;

and

(d) in reliance on which the person to wlioni it i> made
docs act in that manner to his own harm;

there tho person making tho statomeiit is said to deeeiw
the porson to whom it is made (c).

(2) For the purpose of this section, a stuteniont may be
made in any of the ways mentioned in s. 32 {d) of this Act,
and may bo made either to a certain porson or to all or any
of a number of persons to whom it is collectively addressed.

Explanation.— {I) A statement intended by the person

ir. the I'enal Code, s. 415, is very
wide, yet it dixw not eonipleUJy
(o\er tlie ground of dtveit as "a

dvil wroiij^. For in some cases
an action tor do-cit will lie with-
out any bad intention, and even
in spite of giwd int-ention on tlie
part of the defendant {I'olhill v.
n'aller, 3 IJ. .^ Ad. Ill), the
principle l)eing that if a man
take, on himself to certify that of
wliicli lie has no knowlodjfe, even
ill tiie hnne4 belief that ho is
"••tiiij,' for tlio best, 'le shall
answer for it if tho fact i other-
wise. On the other hand, tli(>

I -'•:a! Vr.Av. doe, uumt all ordi-
nary ca<es of fraud, and the once
vexed question as to tho responsi-
I'liity of a priiieii)al in tort for the

fraud of his agxjnt does not seem
easy to treat as open in iiritish
India in tlie face of se.'t. 2:58 of
the Contiuct Act, thuii;,'h that en-
uetincnt does not directly seitie it.

('; It has lioen suggested that
tliorc may be (UxHMt by conct«ii-
nient of facts without any stato-
inciit at all. Concoalnient, or
oven non-disclosure, may avoid ;i

contract; in .some caseis nt con-
tracts a \ery strict duty of dis-
eloMiii,' niatci-ial facts i.s" imjiosod
by law; but 1 am not uwaio that
a n.e.-e oniis.sion t<) fjivc informa-
tion has ever been treated as an
aelionable wrong-.

''/) The clau.st( defining defa-
mation.
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m

making it to be communicated to and acted upoi

person is deemed to have been made to that person.

(2) Where a person acts in reliance on the stater

another, it is imnmterial that he had the means of

ning the truth of that statement.

(3) A statement may be untrue, though no pai

is in terms untrue, if by reason of material fact

omitted the statement as a whole is fitted to deceive

Illustrations.

1 N. draws a bill on X. The bill is presented for acceptor

Jc. when X. is not ther.. A., a friend of X.. who .s th..^

concerned in X.'s bu.ine.s, accept the b.U a.
^-^

^'t "a

fact any authority t. vccept, but believes that the b.U is dr.

regular course of bu- >ess, and that X. will ratify the accepu

Ss dishonoured when due, and Z., the holder m due cou^^

to o a payment. A. has de.eiveJ Z., though he honestly m

for ...a benefit of all parties to the bill; for he has represente

whom it might be offered in the course of circulation that he

"7^ accept in the name of X.. knowing that he had not such

and Z. has incurred loss by acting on that repro«entaUon (/).

2 A B , and O. are partners in a firm; D. and i..

them t;; form a li.nitei company to toko over the business c

and to become directors jointly with A., B, and C. A p>

prepared and issued with the authority of A B. U. i-

Lting, among other things, that the --"^^^'^ *"
^'^;,

'

company fo,- the goodwUl of the business is 1^- «.«0-«";^

for and obtains share, in the company on the faiU^ ot this

I„ fact the firm b insolvent, and the Rs. 10,0 ,0 are int

applied in paying its debts. The company tails and is

and Z. incurs liability as a contributory. A., B., U, L...

'T'l^'the ca!e .tated in the last illustration P. applies for

shares on the formation of the company. Afterwards P. otfc

for sale and Q., having read the prospectus and relying on

s olt'ent., lu s P.'s'shares. The authors of the pr.pec

deceived (i-, for it was addressed only to persons who a

„rl..nal shareholders, and not to subse^iuent purchasers ot

(e) Sec per Lord Cairns in

Pee/: V. Ouniey, L. il. G li- i- ^'

(/) Polhill V. Walter, 3 B. & Ad.

114 [37 R. R. 344]. Doubt is

expros-scd whether th

;ihlc i'.lu.stration for I

{g) Peek V. Gum
II. L. 377.

(A) Ibid.
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V. Gurney, 1j. '' '

4. A. offers to sell hu business to Z.; as-iures him fh-it tV.
profits, as shown by the b.K>ks, ex-., R. 5,0"

, tn , tJ , ^ ,rj"h

dlit(0. " ""' P'""'"'^'" '- f™'" -'"^' A- for

,^
A.deals wm.Z.,aKuns,nitl,,and ro .uiros a ,.„. for the „so of \ •,

.on li. /. ,„ I!, s presence, and knowin,. that tbe .„n is .ant^^.l f„r Vr,u.>, warrant,, to A. tbat the ,„n i. „f ,0., workn.an.hip and ,n H 1,and sa.o <o u,e. A therou,.„ ,,„,s the .un, and .ives it' to h/ T,;" „'

H H. a,.t bad y n,ado, and Z. know. it. and by reason tb.-re.f, tho , s^tnn. 1!. f„os tho .an, .t bursts and wou,,,ls H. Z. has do-oivH «. ^
Slandrr of title.

41. A person wrongs another who ax„s..s harm to that
other by niakino;, for tlio purpos,. of injuring that other
a statement which is unirxxo, and which he <]nes not
believe to be true—

(a) concerning that other's title or interest in any
property:

(b) concerning any pretendcxl exelnsivo right or interest
of his own as against that other.

Malicious pro-ieciition.

42. A person ^Tongs another who—
'a) without rrasonable and probable L'auso, and
(b) acting from some indirect and improper motive, and

not in furtherance of justice,

falsely accuses that other of an" off(.nce, of which offenoe
that other is acquitted by tho Court before which the
accusation is made, or, having be<^n convicted in the first
instance, is ultimately acquitted on appeal by rea.^on of the

(') On this point, sec Redqrave
> Hurd, 20 Ch. D. 1. It i»
P^'"'ei, oiit that Explanition 2,
nnd t.:i> iiiiHf.ratiuii, are hardly
oonsnte-d. with the cxopption to
9- 19 of the Contract Aot. That
Moeption is not in ao«ordance

with Englisli law as now settled
and *.-. 17-19 are genorally not
ve-y sa'i^ifactory.

'/) l.nnqri'lqfi v. Lpvy, 2 M
^ W. .il9. 4 M. i W. 338 f4€R. n. fi89].

'
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original conviction having proceeded on evidence ki

the accused to be false, or on the wilful suppression

of material information (0-

ExpUmation.-1h. plaintilf must prove both the

of reasonable and probable cause, and the ex.sten

,ndirc.t and improper motne for the prosecution

Abiisie of process of Court.

43 \ person wrongs anotlier who causes harn

other by wilful abuse of -any process of the law (

V„,,._Thero are other nusc.llaneous wrongs which may b

de;c..rU.ed a« n>ali.i..us iutorferenoo w-th r.ghts^ .

„„,,oritie.. se. above, pp. 319-321, s,, ]

(0 Per Boweu L. J^, -//"-"'^

V \v. E. It. Co. 11 Q; U- ^•

4i0, 453. This case fsin''* »|-

tirnediull. L. U App. *^ ?•
-|J

J

fs the kitest authority .n the

Court of Appeal, and doh.ms the

cause of action caro ully and

eompletclv. The ronJ.tion a-> tx^

the Vroceedings having ternunat.pd

in favour of the accused is n

British India complicated by tlio

Astern of apjMjals in criminal

j^rhdiction. 4t does not seoin

ie.irable to depart f'-o'"*'"^ com-

mon law a., laid down in AM
y, \ E R- Co. without e'ldent

nec'ei^itv; but some provision ha-s

to be made for the ca* of a

conviction being reversed. 1
iMt

whicli I Hiibmit IS intend.Hl to re-

present the tetter Anglo-Indi.n

opiidon upon thi- I"""'- .

,

(„A "Knowing that there is no

i„st or lawful gronnd for his ac-

^Lion" (after I'- C'.
'^VV I

Kp^n K„™geated, and might b<^ .i.

good ciiraplification to

two sub-clauses (a) an

draft follows t e 1

recent English authi

explanation will have

fiust if the body of t

altered as sugested.

authorities on malicii

tion peem to be a

British India; see U 1

(„) That maliciou

civil pro'OTS mail bi

tioo Jlnj Chuuffer Uo

Soniid^rri De'ii, I. ^

583. In thin class

distinguished lorn ni

secution, .spcial d

always be show a.

L. C. 181, 20r.. T

it would be del -able

trations to tl i* "-i

(•vcnts not witl'out i;

loibje of .\nglo-lnc

i)\<if'endiiigs. The

applies to the clause

prosecution.

i J i ^.:; ^\V. .- -V Ar
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The same rt-raa-i

lio clause oil ni.ili --'

Chapter VI.

Wrongs to Proi-kuty.

Trpxpaxs dep'nrd.

44. Every one comtnits a wr..„f., and is said to commit
a trespass and to bo a trespass^-, who. without tho con-
sent of the o^vner of such property as i„ this .soctioa
mentioned or other la^^-ful justification or excuse and to
tho damage or annoyance of tho owner 'oV —

(1) enters on any innnovuhle propertv, or t^use.s anv
animal to go upon suel, property, or p-rmits
any animal in his po,sse,ssior. or custodv. Ikmii- to
his knowledge or by its kind aeeustomod to stray
to go upon such property, or puts, casts or impds
anything in, upon, or over sucli propertv;

(2) assumes to e.ven.ise ownership over anv ,„,nablo
property, or does any act which deprives tho
owner of its use

^
- ..^y or for un indel.nite

time(p);

(3) destroys or damages any i)ropertv;

(4) does any other act which directly interferes with
the lawful possession of uuy property, movable
or immovable.

Protection of apparent rigid to possession.

45. For the purposes of the la.st foregoing section every
one who IS m lawful possession of a„y propertx-, or who
poa.^bly and as of right is in actual <.ccupation, or
f-is the actual custody or control iq). of any prop,.rt^-. is

ohSer''
note at the end of this settled l.:„,li..h authoritv. Uuf it

(p) I'er Bramwell B I/io,-f v r f T ""^"^ '""*'''" *-^'^^ '"

«»/ nSTO L. R 9 Ex r 8q- f'V"' r' ^"^''"S
''""..» the

;]/-- ""'""' (18M) 6 Ex. JJ. ri,.,. ..f his lioiHo -..iliiot 'suo'"a

(J) [This probably ^e. beyond p':^2Z ]'' " """"^ ""
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dcomod to be tho ovvnc. thereof an against ev-ry c

having a bottx?r title.

Trespa.^ hi po.s.srx.sor for lim!h^ pio-pose execedu

right.

46 A person who has lawful possession, oust

contrd of property under a cont..ct wUh the owner

property or otherwise n>ay beeome a trespasser b

litU the proiK^rty in a manner .neonsistent w,th the

^•luch he has that possession, custody or control, or .

of his rights under that title.

Illustration.

like acts are trespasses (r).

Mistake does not generally excuse trespas

47. Interference with the property of anothc

excused by mistake even in good faith as to h

ship or the right of possession, or by an mtentx,

for the true owTier's benefit:

Immanity of certain ministerial actions.

Provided that a carrier or other person using th

or custody of goods as a public employment does

„.it a tre;pass by dealir. with goods m the ord.

of that employment and solely by the direct a

behalf of a person who delivers those goods to hu

purpose and whom he in good faith believes to 1

to deal with those goods:

Provided also that a workman or servant

commit a trespass by dealing with any prope

(,.) no,.„<, V. .S-»cA/-«,. L. R. 1 Q. B. 585, i. the modern le.
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ordumry .-ay of us employment and i„ „ n.ann.r a.aho-m.a us b<.twee„ „„.elf and his en.ph.yor and .hi,, ,.„
.u good laUh behoves his emph.y.. to bo ..,„i,l„a to
autlionze.

Illnxtratlonn.
1. .M. ohtaiiH ffwHls from Z l.v f.-.,.,r . i t

MT^.^-t owner of H,- .,.o,K pV,: ',:,/:
^*"

'TT''
"""' '"""^

l:."'l into a tank. A. has 1^!^,^^^:. t^'t "T"''
'''' "' ""*

••:au.. of the land is din.ini.hod (0
"'" '""'" """ "'"

3. A ol.tain.H ,.oods by f,,,„d and fal.,. ,„.a..a,.o. f,o,„ ^ ,( I-,,,,
,and «cnds them hy railway t/, B. at Vllahab-ul Tl .

'"""'''>•

-rvants ddivor the ...kkIs at Vllala 1 t : ''"
^'^'•^" '""'l'^"'.V-

«ve. ...elved any „oti..e Of :^l:;ZI ;;:-:;:? "traiiway rompany has not wront'ed Z.
' "®

4. Z. is the owner of 100 n.aunds of wheat \ oht^;,.. .. • ,

li.u by fraud and false pretene., and otfior. 1 ^o « t^'V
"'"T

::;:r-^,fri^-afb=-7'r5^^^^^^

nnll Imvo not («).
*"'" "'"P'^y"^' i" tlu>

Mere claim of righ

48. The mere assertion of

"' toprcvont another from do

«) 7/o//i/,.v V. Fwc/er, L. K 7
'! L. (57.

Tarini Charan Bote v 7;^//-

T"7:'J''"'-'' 8 «• L. K. App.
w. It the conversion were prove,!

t, .

'^''"''"<'"' *« tlie property,

") A"= to tlies* e.xeeptions, s<x>

Je opinmn of Jilackhurn J. in.
""''"* V. /w^-Ve;., r,. R. 7 Ji J
It nn Trii! o I * 1 'pp. (W)-S, wli.ifh
'oiir making them wide
protect tln' niilier or x.

artin? in good faith and
i' purport! ns^ to
P.—T.

to

acquire any in

t cmnmt Iw trespass.

u right to deal with property
aling witli it is iH.t a trospa.ss.

tor.Nt in the corn or cotton bovond
tliat ot bailee for a .special purpose
without notice of the true owners
claim, ius well as hi.s servant- and
as to carriers, cf. SI.eridan v. XewQ^'jCo t O. B. X. S. <ilH. To
Rive tull ettVK;t to i.ord lilaekburn's
opinion the proviso would have to
prol_oct all persons handlin^r tho
ff<H>d.s of others in the war of their

'''l' .
^"'',' J?'."''''''ui"n himself

'
' s would jjo be-
lority. Whether

milted as

enough points out that tlii
spinner, yond e.vistin? authc...

with- it f'iouM be done is sni
a (juestion of policy.

41
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Licmrr. defined.

49 The coiiM^nt of an owi.rr to entry upon or m

witli his property is calkHl u licon.u-, and a porson

sucli consent is given is calhnl a liocusoe.

A liconco, and the revocation of a licence, may

express or tacit.

lllndratim.

.ho na l:U to Ileal with hi.« in the way of ^^Uu^
enter the «hop or offi.o .lurinff busincB hour. If ho

J'
e«

;:ra".l turL «>« sho,. or office Into a pr.vato dwdhnj

lu'Ciico is revoked.

Effrct of licence.

50. (aj). A licence—

(1) does not bind the successors in title of th

(2) is not assifrnal.lc by the licensee;

(3) is limitetl to the purposes for Avhich and

the conditions, if any, on which it is

(4) is revocable at the will of the licensor, unl

with an interest.

Explanation.-X licence is said to be coupl

interest where it is given as part of the same

with the conveyance of u legal interest in soi

by the licensor to the licensee, and that mten^

enjoyed without doing the act permiited by t!

(.r) Chapter VI. of the K^;C-

ment« ActVv. of 1882) deals with

licen(t>s as regards "nmovablo

property only. It « ^'^''""""^

that, iiiasinuoh as a hcenre does,

not creat<- an interest in property

but merely excu^^s wlmt wyuhi

otherwbe he a trespass, tho eub-

ject belongs to tlie law of tort^

more proj^lv than to tlio law of

S^mentr ^his being so, and

the local extent of

Act being limited

matter to the eonsi

Government of In

sets of clauses ar

decl.'iro the same

!i.ot. know that ar

would cunie of h

force over a lim

territory.



0, may bo litlur

Le of the licnsor;

lIlKstrallon.

i'A'i

rlH, -attle away „r K. .ut U.. trod al ,

'"'"' °" -^'^ '"'"' ^'- •»•"'

revoke t... li, e... .,,,, »,.„ ,„„,J^ .";
,

;\;-'-. '"'^X K and A. cannot
"" '•* HI fore*".

51. -Notw,tl,s,a„,lin,Mh..
n.vo«,tion ..f a Invn.. u

n-onnblo tirno tI.,.r..aftor so f,/. .

'"'""^
^'^^ '^

-bi.. i,„„ to .,,.„„ „„ x„„„„,. .,„,„ ..tn.i,,;;";;"''
'>

llluxtration.^.

:• 1!. i.^ on A.'s land under a revocable lirenf« V

,;:r,r r°™
» '- - '- -- ». tnt::z;

Tnie ou-nerS right o) recapture

_'y^ea. trouble ha« been

e u„t,„ ly revwation ot pa,4
-e^.fc to erct dams, divert
*aje.cou,.^., and the like; and in-me cus,.s tl,e law bis be^"™ne.l to confer rights on tT"

'Sr'^*""/'"' doctrine of

la nof ' ''^[' I'wformanc,;. I

Sj::^,^ '''^ apprehended in

.-.'. ^^'^ ConiUh V. ,S.'„/;.'.*

l.lan.,„5. lJ,ack.tone-s Sine^t"
ny-l t of entry „„ a third peisonS

t King: ua, lel„niou,s. Tho plea
' '"">'}- V. Colcirlc ha, thephrase "fresh pursuit" ho"urt do not say anything of thisbeing a necessary .xindition. ButI .ui.,K>se r.vapturo should be, ifnot strictly on fresh ..ur-„if' i'"oiy ca^e, yet within a 'rea^n-

?,> I'l " *'"' P°'"*- There seem
t<.J,e many modern America"

41(2)
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V ,. The term " tre.pa«,
" Im. l-en extv-ulHl to cover c

of wrongful interference with ,,r'-l'«rt>
.

»)ur 1. ."

01 wronRi
„hviou«ly not apfl ''"''''' '" ""*

paw, conversion, 4:c., are ''«'v.o y
^^^^^ .^ „

Simpim.ation at lca«t « l^^ld « *'',''*

".."'^JJt ,,.,^ that .t m:

It muv l,e a grave nuct.on -'•"';;*";;*
,r,,t„,..tL,.r

with another-. P--'^,;;-
'l^'^; ^ : ,! to i.n.novu..,o p.

Indian pur,««... '^'I''^'''''^, '"."* "T\ .
.,,^ ^.,,^,1, 'to tl„,

r;,:;i:"rrr ... s,,,.„..„._..^ i.- .•;;;:. ;::,;„

.<»"""''
;."T: ',.::";;. ...... ..... .-.'x

.

:r»r::r:..:^^.i..--trLn:yr;;::..i;-:

ttr.~^'rr.:trt.r o^ .... ......

CiiaptkrVII.

Nuisance.

Sprcw? (?«wfl.7'^ irmn pnhlir nuhancc

53. Where spcH:ial da.nasr.- i>^ cat.s.nl to atu"
l

public nuisance ^vitlun tUo m^aiuuf? of th.' In

Code, s^H^tion 2G8, the person guilty o the nu:s«

and is liable to the person suff.>rin. the damag.

£:rpZ^w««io».-Special damage lor the purp

section moans some injury, ob.truetioti danger

ance to u person, or to hi« property or business

upon his exercise of a public right beutg m..

and distinct from the fact that .t ts intorferec]

Ulmtmtionx.

1 7 unlawfully digs a trench acro.s a high road «
1. Z. ""'«^»"">

^
f^,^,^. ,inp and rcpass.n-.'

others are prevented from tr* p
^^^^ _.^

ia no private wrong to A. liut it a., s .
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u,,d not km.wintr of ,1,.. „b.,r.. ,i„„, ,,|1, i,.,., „.„ t,„„.,, ^^,^,, .^ ,_^_^^^
thl. l« a .iH'cml ilaiimKr l.,r wlii. Ii /,. i^ li,,!,!,. t.) A. (/.,.

-•. 7. ....lawr.illy ..l..tr,.rt« u n.ivi^al.l.. rivr. |!v ,hU ..l„tr,i. ti,.,, V
u ,,rov,.nt.,l fron, .akinjj a ..ertuin ,urK.. ,.f ^..kI-' „. „,ark,.t l.y waf».r

innirml l.y A, >. s,„.,iul ,lamii«o f„r wl.i.l, /. i, w^^a u, hi,,, (.j
:). Z. unlawfullv „l,str»,ts a stnxX, !„ a ,.wu by ,„.ti,,,, ,.,.i|,,i„^

.frat...n, .,. „„ u„r.-a-..„al.lo ma...,e.-. A. is a .!.„,,k..,.,K.r ir. tl„. .,J.

..r.-ct, ,.,..1 l.y r.-a..„ uf the obstru.rio,, t,atti,. i. di^.^t,..! fr„.„ hi. .hon
a,H h. N...M .„„.„„ .,,.1 ,,p„H„, This u ,,„.,.,al da„.uKe for whi.h Z i.
ilinlo to A. (a).

I. Z. |KT.iste..tly obstruct., a ,,ubli,. f.H.twav «-l,irh A. i, i„ th.. h.bit
of UM,,^ A ...veral tin.r^ re„ v.w t l,„ru..,io.. f„r th« pur,,..,.'. „,
,....,-.1^ aIo„« th- way. and >. put to ».-„„ a,„l ...,,e„.,^ i„ so doin<r \
..a.. „. r,,-l.f ot a..,i.„. a.;ai,..t Z.. , .. a. has „,.t ...(f.-rod a„v .lan.L or
.n,„nv.Mi,i.n,-,. ex....pt .„ .omii,,.,, with all ,H>r80ns u.in^ the way (j)
y A., li., and others, bei„if .Mussul„,at,s, aro a,.,.„st,.,ne.l t,. ,.urrv

^''."^« ni pro.'e«.i,,„ al,„.jf a -ertai,, publi.. road for i„.„...r,i„u i„ tl,e
,.a. / u,dawf..lly obstru.t^ the roa.l .„ that tl... ,.,ljuU cannot be
.urr....l alonjc it in the aceustonu-d nmnner. A. and 15. hav,. no riirht
of iictiun against Z. (/;.

'^

LUtbiliti/ for 'private, lutimnce.

54. Every ono who is guilty of a private nuisance as
li.'tiiKil by tliis Aet wrongs ujid is liable to

tlnicb, lianned.
aii\- ptrsou

{'') V. iJ. 27 JI. Vni. 27,
111. lU.

{c) Jloie V. Mile.i, 1 .\I. &; 8
101 [10 K. R. 40oJ.

;>0 "^Me^ v. Jliintjcrfoi;/ Ma -

^« to., 2 IJing. \. C. 281; this
tia.f been tliought to be overrukil
by Kic'^et v. M,t,o/Jo/il'iH H. Co.,
L. U. 2 Jl. L. 175 (set' at pp. 18«.
1H9}; per Wiiles J., Beckett \.
Uidkmtt n. Co., L. R. 3 C. 1'.

!"» liut tl.i* uguin is ditticnlt
to roiomih> \\ith the pnnciplo of
Lwi, V. tixl.tuouiiers' Co., 1 Aj.p.
<a. 602; see /•V(7:; v. Jloh^,,,,,
li I'll- J). 542. y.'iWer., r//.v,<

^ |ieriia|H* in^t treatwl n.s an
.iiiouialous decision on the eon-

1
»t:uptio.i of a .statute with regard
MO particular facts; the Court

I'elow »t.eins to have thought the
obstruction was tritliiig. »'iM«w»
ca.'.e l,a« boen fuUowtHl by tlio
Supremo Court of -Mu.si«ichu3ett«:
Stetson V. t,iji;,,i, 19 i'hk. 47; cp.
Heu/amin v. Storr, L. R 9 C P
400.

(e) U'i„i,i-I,„u,,i,i v. i_„i.,i
l)e,b,i, L. H. 2 Kx. 31(i.

ij) S<i'k:i I'alail Ktidii- Suiii^aie
V. llir.ihiiii A;i<> i'filiiil Mi.zd
-/'ytf, 1. L. H. 2 IJom. 4.57, where
^n^'lJsh authorities are well col-
lected. S. I', tiehitmiii hi,) Ken
I'olil V. Gill,put; bin I.alKliumaii,
i '!''. at p. lim; Ki,,iH A'-r,/, V.
Itii'//iii, 1 All. 249. Jinf, Uai^zh-
liw! V. .loilhn (ilielld, 1 lioin. H.
<'. 1, ai,pears to he imj)erfoctly
reported.
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Fvsv'vs'

Privntf niiixmwr (hfinrd.

55. PrivatP nuisaiKv is tli^ using or authori-

u«e of one's prop. rtv. ot c.f anything- nn-Lr m. «

80 as to injuriously ulT.-ct an ovvn.-r or ooci

property—

(a) by diminishing the v~alu.. c •. that prop.rt> .

(b) by continuously interfiTing with his pown- .

or enjoyment of Uiat property:

(c) by causing nmteiial disturlmne<< or annoyan

in his UM! or (Kiupalion of tliat proiierty

What amounts to material disturhamv or
<

is a (piestion of fact to b<> decided with regi

chumcter of the neishhourlmod, the ordinary

life and reasonable cxpecfrtions of persons there

and other relevant circumstanc-os (/t)-

Illustrations.

, /.. has ,.l,emi.al work, near A.'a land the fun.e. from

Btunt v^-etation on A.', land and roda.o .t« *.-mn, vu uo_

Zl Uor i. Hot rendered le.» wholo.omo for huu.an haln*

wronped A- (0- , . ,. i„_j „- ;

•> If Z ha-s u house whoso eaves overhang A. s and, on

of'a tr..<. .rowing on '/.•. 1 e.d projoot over A.'. lan;l. tin.

;„ \ in..;mu..h =M it int.rfen. with hU power, ot.on..-

Int on hi. own property, and also tend, to d,..har,e

•'^
/'tifilune-kiln so near to A.V house, that wl>en I

tho".,noke enters A/s house and prevents A and Ins h

dlellinfr .here with ordinary eomfort. Tlus .s a nu.san,

(„) It will not escape ubserva- (O,'^'- ^'/ft
'^

J,fM:at U. son,e, 'extent th. T.p,.>^ Ull^-^

deKnition of nu.«.nee ..vera s ('}'—
5 ^^_

that of trespu-s (-'/•. the o - '^- ^ ^'

hanging eaves in lllust. 2 «< ^m / ./

^ j^,;^ ,

to U>stitute a .•ontinu.ng trw- (;'"'"L ,, 311;
Tja»). This i'^ *> '" I'-nRland and .^

t
.

at !'• -^^'p

Kmn^on law jurL-Klietio,. and ^ . .^ ^-J-JJ
it does ""^P>'fXt"fInow of- I" ian use. if at :

'"a;rU-:nrZ 'x^'/' TVO. ^pct, and with tU.

Braiicepcth Conl Co., L. K. « i n. w
^^^^^^^ ^. <

705.
'
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* Z.. o neighlwur of A.'*, raiuos bolli i„ |,e run- or, 1,1, I,.,, i

loudly UM,I fro,,ucntly that A. ramiot dw-ll in h. h „
**

.^.mfort. ThU in a „..i«a„,x, to A. (m)
'"

''

rom tl.o ho„,e of l.u .neighbour Z. *. .,„i,., , „,;,.„,„ u! Uunllde,u..ng whelhor a nu..an.o cxisU or not. rcvarj U t., U- h.., ,„ tl"Srrnoral haluU of l.fo of persoiu Jwellini,. in titio:,.

Pre-existencc of nuisance hnnutUrial

.

56. A prrsoi, who ,.nt.Ts on ti... (. niiafma „r |,„„| or of
a l.ouso with knowk.ljf.^ that a staf of fu.ts whi. I, cuusf^s
or is lik.'ly to cuu«o u imi.sa.i.v to oc.„pi,.iN ..f t|,a, l.^^j
or hous,. exists or is likoly to exist noar it .lor.s not thm-bv
lo.- lus right to eoiuphii,, of any .,.,i>aiH<. „,u,s.,l by that
Btato of facts (n).

AV««"''0«.-This section do*.. „ot al^.t tl„ ., ,juisition
orlo.s of any right under the Indian J.inut.iio,, .\,t, 1877,
or the Indian Easoiuents Act, 1882 \^o).

lllustt itlom.

1. 7.. Im.s for some years .arri.-d ou a noi,y buMnas.. ,„. land adjoinii,.,
u iKmso l,„,lt and .x-rupiod by A. ou l.U owu land. TI,.. nuiso U ^uch ^
U< bo a nu.same t-, jK-r^on-s dwollin^^ in tl.o hous,,. Il„ km.win.- the.so
fa.t., buy. A.', house. Z. wron^M IJ. if, after 15. I.as -nterod \m tho
o..u„atiou ol the house, h.3 t«,ntluuos his busino.s .0 a. to pn-vent, B
..r lus hou.*hold from dwellini,' in tho house with onlinarv .-omfurt It i«
um„a.crial whether A., during; his occupation, did or did not. .omolain
01 thp nuisance.

.;. l-ho facts being othcrwi^ as iu tho Lxst illustration, Z.'.s I,um,u.s«
lia.. In ,.n rarned on for such a tiino that ho may at the ,!,.(.. of 1! '»
runhas.. have a..,,uir(Kl a prescriptive right as ai;ainst .V. and pcrsoiis
W.ua,ng through hin,. Jlore the previous ..ondu-t of A. and hi pre-
dco^sors lu title is material as between Z. atul B.

and other mo<lem brick-buniin"
fiHs, e.r,., liamjord v. Turnle".
3 IV & 8. Cfi.

:»') Soltnu V. Be Held, 2 Sim.
'••• ifii: scums ti) cover

a fortiori the cases of noiso and
vibration of machinery, letting off
nreworks, ^c.

('0 In other word.'J, tho old
•wctrino that a man who " comes

to a nui-atice" cannot • mijilain
(lilackst. ii. 103) is not now law;
St. Ilelr..'.^ S,,ir!tl,in Co. v. Tip-
piiirr, and other n-< out authoritiiM.

yo) Qii. tan ]; .'Joriptivi, righta
beacquirctl in Ciitish India other-
wise tli'in under one of thi's<' Act.s?
If so, the .saving word.s .diuuld Imj
made to cover them.
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i 7. l.a-^ f(,r more than twenty v.-ars carried on a noisy 1

land a.ljuinin- land of A.'s, on which thoro i. not any dwcl

\ huiUl- and enters on the or.upation of a dwclhns-house .

land near Z/s workshop. Z. wrong's A. if ho eontinue. h.s

,us to prevent A. from dw.-Uin- in the ln,u>- witli onlinar;

for ihe doinL"- of acts which were not a .i-.r. t.. u-" oceii|:

land when done eonUl not in any Icnirt' "t time cmU<,> -'. I

similar acts after tliey became a nuisan • (/ >.

S'fw.c ]acU ma\f he distinct nuisautt .'-> .- rp'-«/ p

57. The same facts or conduct may constitute u

to scvm-al persons, and the wron-doer is severally

everv such person.
Illustration.

Z lias a manufactory. The sn.olie fr.mi the chimneys flo«

house and prevents him from dwellini? there, tlu nois<> and >

machinerv mal<es B.'s and C.'s shops unttt for , ,
,ying on Wu

and the fumes spoil D.'s growing crops. Z. has wronged

and 1).

Co-existence of other unimn/'es no defenci

58. Whero several persons are guilty of similar i

every one of tliem is severally liable to any pcrso

harmed, notwithstanding that any such person n

harm of the suiu> kind and of equal or greater ami

the oth*'r co-existing nuisances.

Illustration.

\ 15.. and C. have dye-works on the banks of the same riv-

noxious refuse into it to the damage of X., a riparian occup

wronged \., even if the water flowing past X.'s land would

lit for use by A. alone ceasing to foul the stream (</)•

When oicncr out of posses.'iion cwi sue for nni

59. All owner of immovable property, not b(Mi

session, of it, can sue for a nuisance to that propei

the nuisance

—

(a; pirmanently affects the value of the propci

(b) tends to establish an adverse claim of rif.

(p) Sluige.< v. Br'i'igindn, 11 Ch.

P. 8.52.

(7) M'ood V. WII III!

Cossleij V. Lightowlei

473.

•IV, rf.'- '':•
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Il/'iist/aim/s

(!4}>

1 A. rents a liouso in ii tuil.ii . .

and c^rts .tandin, in ^ !:t': r:,,'"'" l"
' ''" ' '" '~

-1' - ""anno,- as to ho an ol.strn.tion o tl
" .

""'"''^'""''^^ f""-. i"
the oc.upier^ ot tho l.ou.se. Z. has wro„ , »

'! ''^ ""'' '' ""'-^">ce to
-'. A. rents a ti..M fr„„, Jj . '^ '

"^^ ""'•^' '""' ""t H. (r).

">""^"' tho «old. Z., an oeeu^i.,:;;':;,;-;;;: ^
--t—.-,. pas^ln,.

wai.r so as to l,o a nuisanco t„ \ / ,

' ' "^''"'""' *'">''^ Hio
'.- -t. would, if no, rosistH.'ti.ndt, " HM-'f"' '"f'

•'• "'"' '*' «-
.froam as ajrain.st B.

o-ta!.l,sl, a .lain, to foul tho
). Z. Jias smelting works m-ar A -s land Tl .

k.ll or spoil the tro,.s growing, on V 's r" , ,
I'"

'"""'^ *'"" *''^' works
occupation, and diminish its sollin. v". ,' fn

''/"""-^^^y '"^^ «* for
occupying- the land, Z. has wrou^^od^V.'

'" "^^ '' '" '^ '">*

bO. Hi. following. jK.r.ons are In.hle for H,, ,,,..,t;nconttnuaneo of a nui..„., ., ,,, ease ,„ay ^r*"""
^^

.a) Every ou^Uo u.tually oroato. or oontinno., „,• at,th„.mes tho creation or continuunee nf
(b) every one Mho kttowttt.U ; ^" "

'•
' """"^"

-atedoreontinuodc: a" :,:""" ^'^'^^

^^) -y.
one vvho let. or sells land ..than :tnuasanee on ,t(/); but u Wn- ,, „„, ,; ^

"'Hlor tins section bv reason onlv of tl, ,

,,f „ ,
• , .

,

- ' ""'> "i till' omission
>fii>.'urswl,ieh,aslK.tneenhini.selfan,lthelesseo
the lessee is bound to do (u).

Explanation.-Wh.re a iuiisaiHo is .au.ed hv .
'J^'' of Di'onortv fl,n 1

''^^ '^ tenants
P'"P<-ity, tJie lessor is not liihlo f^.. ;«. i

of •S^'SjIS'iJTls^"'^'"""

tlnt"^h«
^''"^t^'^ 'x'Wer opinion

tliat the loseor'a knowing of tho
.. _ ,. ,„-.

'.'"i-^anco at tho timo of I.ttin^
*^; f mw V. /7,-^/j/ 9 Q "jV Cf- ""°' ""I inakp anv ditferenp^?
, 377; .V«/^/ ;:/' >;-,^;^„^: ""'f"*

he actually authoriz^ iS

- ''- nted. See. too, d.^ LA l^K.'^O^;: ^p:^;^"^^ ^•

^})noy,veU
y. />,./«.. 12 M<h1.
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.:^,

j!lustration.

A lets to Z. a house, with u ohi.nnoy near B.'s window:

fires' in this chimney, and the smolce '^'^^^^ ^""^^'^.Z
Z. onlv, and not A., has w ngod B., unless A. let the hoa

expres; authority to use tlmt chimney in the manner in ^

used it (*).

Concurrent civil and criminal jurl^ktion in cast

damage from public nuisance.

61. A Civil Court may mnke an order for i

public nuisance at the suit of any person ^

special damage by that nuisance, notwithsta

an order for the like purpose might bo n

magistrate {y).

Yo.v-Tl>e subject of remedies for nuisance appoars

sufficiently dealt with by the Specific Relief -^-^t d-
j]

9 and lo: and the Civil Procedure Code chap 3o and

Sched 4. Abatement of nuisance by the act of the
]

without process of law is hardly in use in England, oxc

rnfractions of semi-public rights like right, of common

ClIA. lER VIII.

Negligexce.

Negligeytce and dili<jencc.

62. (1) Negligent' is the omission or failu:

care and caution for tlio safety oC person or pre

the meaning of this Act, and a person so omitti

whether in respect of his own person or propei

others, is said to be negligent.

(2) Diligence in this part of this Act has tli

C.) men V. B...rf,.., 4 C. B. ^^^:^

^

^^f;,) As this p..int has been not find that it

raSl and decided {Raj Ko<mar 1-^ >evi.>on of th

Singh V. Sahebsadn Ro>j. 1. L. K. Code.

•-'- *;.;?-^. V



L.

windows. Z. inaK'-

mes a nuLsanco to B

; the house to Z. w.n

aner in which Z liu,?

; iti case of s/kw

ice.

;r for removin:: ,

lorsoii who i^iiti'i-

.withstanding tin

t bo mado liv

appears to h. air a.';.

ct (I. of 1877), (!i;,'!.v

35, and Fona 101 in

of the party wrm-fl

land, except a- a.-ii;:-:

common.

ICC.

31' failure to use 1-;

n or property witha

3 omitting- or failn'-

i- property or that ct

t has tlio ^fuiv ni'i;.-

^ith it in the mil. I_^l

that it is ii'iti.^ed ir.,'»l

.ion of the Civil Procss'l

SPKCI.M, I'AIM'.

lug as due caro and caution, ami a
and t^utiou is said to bo diiio,.,,,.

(;.ji

pi'i'-un ii.^iiiir du I' (iwa

Evidrnri: of iU'.<jli,jr,icc.

63. (1) Whore, hann is compkin.d of a., cau.s.d b^- thoneghgcnco ol anv ncr^.m .> ;

.> mo
n o an\ p,,,u„, It i.s u ,p„.,uun of fa..( \vi„.tl„.,-

that person has or has not boon noc^Iio-cnt

(2) A person is not liable for no^li^enoo wl.ero th- fa.,,are o less consistent wxth dUigonco than wUb noo-li,,,.'

'

on that person's part.
"-o":,U!>.o

(3) In detcnnining whether one p..son has or has not- neghgent towards another, regard is to be had tothat other s appax-ent means of taking caro of hunself (c)

Illustrations.

1. .V. occupies a wai-eliou.se in which coal is k^nt 'i-k , ,

winch the coa wa.s kent or in th. .
" manner in

thee.,dcavou.„.a,.e2tirt^^ :X;7 -^.^-^^'-,«- °- '»

a foot pa*.enjrer. attempts to cro*s the line a fl
' ^•'

npressly warncKl by any servant o^ to
''"''-'' ""^ ''^'"'^

I 1 . ,
•' •'

'"''"It ot the eoiiii.aiiv nnr !« ,l > i •

.. .1. .-."-ni'^/.Lr,. ,°:r"„°..':' "'-"r
'"*« --^

•' -M.;:;,:;:r;,,"r,a::' ,::;:;';:'"; ' -'«

i- A grass bank :i(lioin> tlie X ('„„.>,•.„,• i

i
1 .

<ut In the company .< .servants on this hank
(-) It I.S not easy to tormulat.-,

«8 a proposition of law, what
Mic;.nt.s or does not amount to
evidence of negligence." Still,

as there is a question of law
»nie cntorion must l>e a.ss„„„.,i to
Kia ami ,ho Oiuse of Ib.iu^uark

3 ;n Ihsrolow L. C. on torts)
«ntam.s .son.ethin:,^ like an au-
tl^enhe statement ;f it, which L

hero followed. The ca..«« to whi-h
It seem, not to apply (s„om \^Bijrnc V. lioatlle, 2 |I ,( (_ --,<,

an.t hi -ii.clow) are r.alh- ca'scs'of
special liah.hty where the bnrd.-n
'•t !!«<-. L,- on li.e ilciendant.

low U C. 6.39.
''

(«") JfnnlrKK V. .V. /V /• /^,,

r- K. 7 n. L. 12.
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5*^

1-r:--"-:-^^^^^

:;. oT f Vt rther t.. eo^pa... ha.s .>ocn negligent (.)^

'*":.
A. is lawfully passing uuder a crane

^^'^-^^"l^^^'^Z
by B.'9 aervante, which overhang. A. s path. A tolo of cott

?H bcinsr lifted bv the crane falls npon A. and hurt« h m It xs .

If fS "So; B.'B servants have h<.n negligent .n the .«a:

'^

V'\ ^
w;:l.c?;o«.ing a puhlie n.ul -n f<x,t, is run over hy K.

V ealnot recover con.p<.nsation fn.n> ^^. vyi.h-njt I'-.nj ae

, tl.nf 1? -s driver was in fault rather than A., tor dr

;:::;;;" :c;::^ly>.-d to u. due C.0 and caution.

he is id n. at a .KK.erate p.u-e, the hor^, "otw.thst.nd.ng B^

:

i^-P hi.n i .ns -=^y.---
T^;:;:::i;r;- ;:^

' 1^1 person riding or driving sec, or w.th ord.nary

J' that a blind man. an infant, or a cnpple is m ho w.

"uition is required of him than if an able-bod.ed adult w

same situation witlt regard to him (/).

Contrihutorij nrgJigrucc.

liable for harm of '

of the person injnnee
64. (,'/)• (1) A person is not

principal canse is the neglige

(i) s»nt/> V. L. * S II .
Jr co^,

L. B. 5 C. P. 98, « t- !'•
\\'

a «u<o in which both ( ourts ((. .

1' and Kx. fh.) held with some

difficulty that there vvas cvidoncv

of negligence; cf. the later Indian

case of Jloliard y. E I. 11- ^o

U B. L. R. 1, O. CI., where tW.

decL4on seems to be one ot lact

on contlicting evidence.

Cf^ .SVo^i! v. /..>»r/ori
^'"''\'J-'

3 11. i: C. 5%, 34 L. J. Lx. 220

(,/) Cotto,, V. 'fW, 8 C. li.

\T S. 5<i8, 29 L. J. C. P. 333.

Probably this kind of ca.'.e is the

origin of the. statement .sonietiim*

„,et with iwhieli as a general

propa-ition i*- evidently wrong in

principle) that it lies on the

Slaintilf in the first instance not

only to prove negligence on tlie

defendant's part, but

contributory negligence

1
See now )/'a/.('/i» v.

Jf. Co., 12 App. Cu.

(e) llaintMick v. /'

B N. 8. 588, and in

(/) IlluBt. 7 is t!

statement of sub-ch;

know no case exactly i

I tliink this must be t

(,l) Thi'' clause \

before he decwons c

and the House of L
licrniw, 12 P. H- •

Aniiflrong, 13 App.

words "or of a th

wiiiiii woro inserted

lue^sion of doubt, wo

to be omitt*'d, and tli

laid down should be ni

declared.



,s ^Tiis* has l.iK ii

10 grass is iiiiiiii-

ids acrDSs a tii'l'

enaation. It i- .i

B., and w.iki i

) of cotton vviii'ii

I. It is a<iin<ti(,',

1 tho inanai;.!!! 'iT

>r by B.'s laniii:

ving facts toinliii;;

,., for driver- avA

L'aution in a |.li>.

ust bouirlit. Whil-

iding 15."spll"it-t-

A., who is lawful V

)r8e unskilfully r

rdinary care wm:!.;

n the way, ltcsm-

adult were in •
'

irm of wliii li I!:

oil iiijvii'ril iniji

;Ut, but t*j ili^prov'

o>,'ligciu-o "11 lii-owi!

/cclin V. t,. .v_V.
'

pp. CU. ^1. 1"
:

c!,- V. /(/,-'-. 11 '

,
and in bigeiow.

7 is tlio con ,«ii

:
suti-clau.-io :) '

exactly in l"'i"''
'""

iiust be th!> law.

clause was AM'-i

ecWona of tin' *-.^A.

jse of UmU in J"

P. D. 58; J/«"'

13 Api). til- 1- ^'t

of a thinl !>«*'

liiSL-rtcu —
loubt, woulil n.>w »'

d, and the luw a-nr«

ould be more cxpliw*

sinx'iAL I'ARr.
CV!

'7' 7^""
• f •'-^•' ^'- •-- -uld no, ,,av,. I.,,,, ,,,,but io,. tl. ,.,,,,,,,,,,,,,,,,, ,^

son. ,...son for whos. „..,;,,,,,,, ,..i^^,^,J_^^,^,^

_.)
A person sull.nn. I.ana wl..n.onns ou„ n,..:ii.,.,,,.

.h.pnno,pal..u...tho,..I.,,,,,f,..-,l,,.n,..I,.,.,,,...:,f:,
,,

ut contributory ncglifr<.iiPo.
"

•

?3; A person's n.;ii.,.„..,, i. ,,,,,,,,,,,,,, ,^^

--''H.ar„iwIueI.eo..ldi„.,.,.n.,,.lvh,,f.,.,,, ,.',,,,.'
.. or per..pslK.tter,-'in„n,.dian.lv.,,W

.,,.,,, ,,.;,;

'"'t'"" '"1 tlie part of that person .lone

y ^'''"r
^'' ^''" ^^'-^ -'^- I— - .i''.lare.I ,o 1„. |ial.l,.

asforne,l.genee
tlierulesofla.v,.oneernii„eon,r,bn,orv

iugligeiiceareapplieal)l(-.

Illustrations.

1- 1!. is driviiKf on the wrouir side of the rn„l \ i • •

y I!, is the owner of a saili,,., vessel wl I

"''""-''' ^^-

-l™.L'^,!i;;:i;.:'i:;;:;;;;;;;;:-».y».;..;..»:.
l.a.s wronged B., norwithsta„.li„,. t„at if ^^ •. ve

'

e Id " ' ' '

"-.;;te,l .,,0 colli,,,,. .<H.,d ,.ot „avc hap„en;d (1
' "" "^""•"'^•

- 15. lo.ive- a hullock tethered on the hi..hw,v '

V ,I,.-.-m.auf,„„sly fast pa,.e, runs o.er and kills the II L v

"' ""' '"^

I^ for 1,0 misrht. with ordinary ;,.. ."^ "^^ '*"' '"''"'"'''^

^^^^^^^^^^

u,h J!, .as ,.o,l...o„t u. leann, it i,. sueh a place „„.

-u-u:;i:;t;:;;:rri,rr!;:'—

^

""•*'• ''""'es asjaiast the pole
ridiufj alou.j- the strc^et at a f II nous

i "ii?ht ha\p

|')rai„ai-y eai-o

avoideil harm 1

a,.u ,s liurt. A. lias not wron-.Kl I!., for I!.

I,a\e prevented tlie

'V usiny ordinary cai-e. and A. could not I

conse(|,ipne(N of B.

I-V S

li) Tufl

)y ai,y

's ne!;Iij.'ei,eo (/).

V. li'armjti,, 2 C. B.
'M, in Ex. Vh. 5 V. B

l^ S. 573, 27 L. J
Da

C. P. 322.

•?«" r<i2 H. H. fi981. The aninial
in that case was a .lonU-v.

n««v. .!/«„,,, 10 M. i'w. ].

(/) BiiHorllr',1 Fa
:a-st, 60. [10 R. R. 433.]

r>7.- 13
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,5 TI>o X. Railway Company is entiUc^ to run trains ovc

f fh.VCo. panv. A train of Con.pany \. runmng on th

of the /.. io>..panj.
obstruction j.lap«

„any'« lino .
-i'-- ^'^^ ^an -. ^rvant.. M- a pas-n

the newpence of the / Compa
^^^_^ ^^^^_ ^.^^^ ^^^

r•i:Tnf.o;^'':h:rt of - o..n.tion, the X. Co.

"r^^^snf'::r':::t^^i^Uo.B.,w^

ST"3B::rB.UutU:e avoided t.«.«.identwi

T-A^i"^::i:^3:r".S-intl.e..o.yof...
., 1 r» ilrivin" alons the roau, ri

to go alone across

^'y^f^'.f,J^''^\ ^^liono is not
•„r, i.i,„. It WIS no<'llir©nt in louinjj -i- b"

i? A wa, roHlpallle of u.in. the -are and caution .h

man may reasonably be expected to use(»).

Collfiteral negligence immaterial.

65 \ person who suffers harm hy the neg

another xs not guilty of contributory u.gl.gence

only that he is negligent, or is olher..so u wre

xnatter irrelo^'Hnt to the harm suffered by Inm.

Illmtrntion.

V ,oc» out shootin,, and a shot fired by ^-^-;^'^''^^

Co L. 11. 10 Ex. 47, where the

.d^Lion «ecms to be V^\^^^^
ground of V^^^^'^^^Y ,n,,n \l
fee now Mills v. Artmtro^'n, }A

A^n Ca 1. The true conclusion

ftieca^e put seems to lK>tha

M. has a rii'ht of action .gr^.nst

both compairu-s.] „ ^,„

Vv Oh E. B. & E. a'J. 28 1- J-

i \i 258 (1859). Ileve the

r:s^onnfi/f>i^"V-

riian will use ordinary caro

for lioth the child's

own.
(;,) There are nii

decisions on points

some one way and si

O. W. Holnios, the

I'is, Bigolow L. C.

lu-ide the [now o\

trine of " imputed

iniitional it woukl

ro;il question is w!

feiutant should ha\

he- had to do with

roii.paratively help!

whom therefore m
nary care was di

-ub-clause 3, above;



child's safety ar.l

SPKCIAL PART
»j.»5

.^*™ ,.»&, .<,„, „/^„„ ,„„„, ,„^ ^,,^^,,^^^,

66. A person who s„n,.rs I,.™ hv ,

"J^""-

.-her U „,. ,„,,., „, co„..lb,„:• „.^i„,;*"^7
»'

»Iy that, being by „,« „,h.,-,, „o„|i;tri
?""

.mmin™t da.,Ror, ho doo, „„t „,, ",, "'•"'^ '"

.. avoid that dangor (<,).

'" "'"""•' "»" ""^-l

ow/rf greater {p).
67. It is not negligoDoc

—

(a)
.» rely on , bo d.ligonoo of „,l,„. „„,,„„„„ „,„.,

negligence is manifest-
(b) voluntarily ,0 ineur risk in order ,„ avoid ri,k „r™eo„ven,e„eo te .biel, one is exposed by tLnjgl.genee of another, and .hieh at the time mayea onably a„„ear to be greater ,l,a„ ,h, ,,k ,„™^tanly incurrod (p).

Illustrations.

'-ve th.. rule of the rZ tut if Tl '^'''''' ^°™P«t<-nt'v and
"^^t n. is drivin, on i.is w;on" ,fdo ""^T

'* '^'""'^ "-nif^tto A.

""<i-.t, to avnil a .ollision
'^"'^'^'^ «*^''' ''^'-.nn: ro-^-artl to B.'.

ep nullah. A. jumt« out of the rarria-e to

.') ne /!,^a-a/l Castle, 4 P. Div

liVif,!i!i
" """""-ities collcftod

J
.laMen ,„, ColliHi,,,,. at Soa'
;• ' [.>th ed. .3, .4). Tho ru?e

"'';: L. R. 7 ll. u 12- cf 3'a. lis,'?. ' "'• "*

» Some ,.uch rule a.s this is

data though I do not think it is

S'«7:'-Jdo-"inaeo,nplc;:

Q.IJ. 4:i9; Gees. .Vetror,. /^V

j

y. -74, A„.r V .I/-.yo,. „, lUn-Hnn-

•Miiith. l.)(i. ].i7.
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au,id i,ein, thrown .lown the nuUah. uud in so

^-^^J^^^^^^

|::;tn;ia.i.>n .. ... a,.,.an.n,ly .n-uor r.k. a,.,i n. on..

*";TiI'Low,H.-ofhor.o.ke,tiua.ta..lo. H. ..nlawl

tr..n..h and flares rubbish in tb. n.a.l .'ivin. a.-oss to t u- s

„,,,,.. i,, .iittbuU but not iu,,.>-ible *'>/"ko l-rses •
ut.

to b..,.i a horso out ov-r tbo rubbish, and the horse tulU mo

^.d i iured. It is a .,.esti.>n of ta.. whetbe. under e e.r

;,,e risk 'va.s one whi.-b A. n.i>.ht reasonably meur. H .t

J-n.nied A., notwithstanding that A. v lun.ar. v .neurred so

('uxtixh/ of dmgernux fhinqs.

68. (^^). A iMTso!! who dws any of tli.^ f'-li wins?

(a) collects, kix^ps, or t.ses any danpvrous thin

occupied or ustnl by him:

(b) keeps a dangerous animal:

(c) keeps or deals .Nitli loaded lirearras, explosiv

or any other dangerous instrument or

noxious or deadly thing:

is bound to take and cause to be taken all

practicable care and cautton to prevent harm be.

caused to others, and is liable as for neghgen.

(o) In Iho summer of 1883

several passengers, including two

English judges, were in a pre-

eL<elv atialogous situation in a

rur'alav ear on the ^orthe,-n

Paeifie Kailway. Ultimately tliose

who did not jump out c-ame to

les. harm tlian those who di.l.

But surelv it could not he
^f ""_

twined that it was contr.but<.r>

n^l^n-noe to jump out under the

cin.umstane«. In some eases it

mav bo prudent oven t« run a

verV greiit risk, as to jump from

the' root or top window* ot a

house on fire.
j, ,,..,. lo p

B. 439. '

. T, , J V
(<\ The rule in Ti'iln^Js \ •

n;/./,.,.. L. R. 3 11. L 330.tha

a man keeps dangerous things at

Ids peril (except as regards t ,.<.

nmior, Sirhols v. Mi

!). 1, kc), sei>m3 ne«

. > ext^-nt of the ex

in later de<-isions sli

accepted with relui

not been generally

the Unit<«d States. :

India one import^a

of it has been diss

suitoti to the facta

of Indian land tc

l{, Co. V. Xiimi'i'li

imr^arfini. L. R. 1 1

Nor is there anytl

to it in Roman law

seems to require

some such way as

Thi.-. will "* <""

liability for nui«ir

filiort of that, the

exact diligence i

think, enouirh.



eo-liifence to ukU'

SPKCUL I'AKi.
^»:

toinponsation for umv hunu lla.ivln
, „ I i .

tl-fuIlr.a.u„uhlv,n.,i,..M.. ,^;r'
•:'''''•^^''''''•''^'•'

'7^•^'"^"^''"^'^'-"'"•"- 1 :;<'ther thing likely for iLfanit of v,f,. l
' '

""'

-; -r auun.l of . ,..,., ,.,,,„„
, ,,_

'i:"n
'^^^^'";

'•^"'<'^^'..''....,.r...i'j:,..

W,u„on,. Pan of this ..„.l,ank„,ent
"

a ,
"

''°"'^' "' *'""

'''-eby l;,. adjacent lun.l „,.,, .,,„,., ,,, l^;^,^
' ""•">; '' " "^"-n.

-t m-t or the countrv ,„av be ,.xpo,,.d to
'

^
"''''"': "^ --'"l"-- - i"

'^traordinan- that no nr.cti.al 11? .

'' '"' '^ ^'"^ '*""•'" "'^^ ->

-'• "-. -sonab., provided\,a^„.t .irrrr"'^''?"'''^'"'""' a, ar.„e<aid (whid. n.av bt inferred as , 1 .'

t

""\ " ""
"' '"f I'MiLanknient in the ab,Pnf« „f ^ .

'^''"" """ *"''"'•

'-'--,. .ed, then A.t::;:!j"r^;:"
^'"- ••- '^'— -••-

Npa"ts.:nn:rzth'-^
h'" X. (V,„,j,nnv „,„, ,„ako eounrn "t'

' '"'" '" "" '^J""""" «'''d"

-P-f >pa,.ks f.-on/t,:::ntine/;o^"""'^
^^'^'-'^ "^'^ '" 1'™ "'"

iJ/-/-
'*> I'"J'^o". fire, explofivr.

fcli <."^['*'"^"* animals, ef thePenal Ule,, 284, 285.' 28(i:'.S.

P'-'.
1 M,.,. (.. e. >;_ .^^ ,„;

'-^T.

•ii'd (a.^o.- (here citcc).

00 See l>,^.7/(ff;, V. T,/r lal^
'' '0., '< n. k y. 67d: is-r,-

10 C. f{ \ s%) « i.
^'' •

4?
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1 V l.nrn. >v-.d. on hi. -.« n la.-l. S,,..,k. rn„u .!..• H.e

::'=:,:';:;;:.:;;:.:;': -
;• ;:,.

;:;^;;:;"'.::: r:':;:r..4-:. *•"< ••""-";;,

-i:;..- ... I.. '<
-

'

;;;r''.;:'.:"'"' --
„,.ki« r.ovl.io.i .r.-m„.l .1... ..r.lin..>

;,r,;; pi. ..y .-.. ^^ "»•• • ' " "" '"

n. 1 All. '10: e|

ll<>.,"'<. 11 '" H.
'

i^i for the plaintiff

of iiiitiie; .*<'''
"''

/;„/,-,- ro.. 3 Kast
;;

a somewhat nrtiti

ttivcii. It ^«^«l"^

that the want ol

.s«oiitial i>art of

case: till- il'ity '"•

from senilinir <la

but to Rive siittid

you do. A< to t

c.f a person inn

with ilan(?ei-ou- t

true oharaetor he

iCO T/ir Mfio-

Sup. rt. I'. S. 1.

^:^ Dixon v. /

198 ri7 R. n. 3(.

further.

nl 7n,( •< ttinioij It. I'"-, 1--

K 3 Q - -33, whore the n^-

of iocomotive en?ine^ not \^n>ii

^Jecially authorized, .t wa^ >' •

that the company used them at

, peril, (ould, T suppi.e hard V

:„'.^r in British India. I* '» "^j

•md if tho clan*, now sul.m ttc<l

iad he..omo law, the dee.s.on

would ho the otlier way unWs

\ot lY. of 1S79. s. 4, implies that

i.jne h><-"'otivas without the

;:^ .?io„ of the (Governor «.eneral

iCouneil is absolutelv unlawful.

U to the use of fire for affr.cul-

tnral purposes, sueh as burn.nK

SaV. 13. and 1 M. It.vm^: -and

D. 9. 2, ad 1. Aqu.l. 30, § 3.

-,/ Cninleiiprjarotil, U- «. i

Arp. 364.

hnhir

Tnd.
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wlilch ho i""l'l
'

,11 his zuinimliiii

vfall caiKf^ tlif 111 K

ion awKV a Imilil;..-

niiiitik' 'he taid, I

,f wiiter, A. Ii;i- i

nixture to ii imH'^ '^

liiiiy. without iiil'irii

ont»Mits. Wl.ili" H :

i l>uriMi«'' of il«'"|>'i' '

e iiiid proiMM' haiiil' -•
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hii-> wroni:i'<l 1! '
'

iroliaht other .•u -I-
'

uny hii-i not. «' li. !
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•h it. A. t.lU I! -i •

ciircfully. !' ''••"•'

•t at C. Til.- -'uii .'

(• of A.'i -*ei'^.iii' • ''

7 V. ilni.'ta !>"' 1 "

, «iO: ep. /'"''
;

c. n. N. s .i.vi I-

plaintiff to i-r.-ve «,r.'.

*,.( ini/i'io" V. /
•

3 Kast at p. 19«t.«i;e"

lat artificial ri'u-' '
•

t iMfuis eiioiiirii •'
'*'

want of notice i- j"

part of tl..- rla;"''

',l„,v U, not to Mf
iilinu' <lanL'oro>is ?'•"•

ivo >ufti<'icnt wiirniiis I
,

A-i to tho imn-lia»'»'^J

i-<on innori'i'tly
'^'f'

icorou- thinir< "f «'':*'

I

•artpr ho hu^ n^.t n.-)>'.

Mh-o-fi'/iii'-''"'' '
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i: S. l.i Wall. "-
,

R. n. 3081. nnd HC"!

.W8, whii-h croe'

•^I'KriAI, PARI.
«">f<

• ' •Ntrti.f .,t l,>.||a,|„i,n.i „ |,,|,,.||..|

^ • '"•'"'•• ..- It. a rorai, ,,„,.|;:,'
•';'""'' ''' '-''-". an.) .,,, ,..,

- -'ra.t ol .la,„Mio„ ,„ ,• \^
'','" "'", '""'' """ '' "^ >*

'•'-'>-•' -'v Ml. V. ,,,, ,,,„;^, ;?';;;;-.
- v ,.,u,.„ ,, ,, ,„„,^

' "iv iiiiiiiu\iil.|,.|„up..,(v

'
"";,::;:::::

-" '''
' - <

>

'"'

"';;;;"~r'."'-
" ' '"'"-

, ,

';;::,'"«- "'"'^' '«i-i.
i,a„,n,

n;i N liabl.. a. !•".• nvo-Ii.,,,,,.,. ,„ ^,

•^'''•'^''""''•''•'''I—--,1,1 „o,I„.,. ,„..,.,,,„

,
ih' ^i'f V'-'''"

!'--''^''''"'^'
''• "ii^'-

""
• """ '^ '^- "•

f"-"
;'"—'"'• ^""

.,,/•' ^'- of H,e previous a,,,,,..
• .>^. .. ,•

. ,,l|,.,.r,.,i and di^, ii<<„|

*-^< now i„..,.,.od ar. :„': ;S^;
f-'J-^^'^'i -nd porhap;!^"

42 (2)
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or ,.n.v.nfa :iu tlu ,.oh . ulM -
la., n. .M.'i

w.utofn.»«ouuhl,v..lV..>u.lmnM:u,.l.v,,.n.l.M

of proof i. on th- ....n,.,.r In >!.- tln.i .1. 'U'

caiiHod an injuiv ^^il- lut.iiV

(4) Safe .nua.U-.u iu.|...l..^ ran ful .n:UMUn.,.

(•j,,^ l'...>on> UM... l.n.iM't^- - "' '•'-'" '"'

(a- «.nanl.,./ or uILt ,,. .Mm> 1. im. .. • -.n

'

,n prifunua..... of u -ontia.t w..l> tt.

(K ,..,,.M.o> Ixiui: '' <-"""^- ''"""" ''' "'

bu^^iuess.

llhi.-trati'xf-

1 X U a n...nl...u, i.. Bombay. Ui^ •.*«- - ^^

road uftec dark, his -arnage ruu. a.a....
1

I'eap.

carriage are da.nag.'d. A. ha. wronged B
(^;^

4 Tim X. Company are ,m>s«.^*<1 <-' -.'»'^^^- " ."^
'

tl' powne. Ly provide aceon.uodat.on t.» nlup

I'y, between .hips in d....k aud the shove, a ,d ,.. .

E=v:rpS^
tjiiuei, l)Ut 1 ll

be so.

(ei ('i,'ij>m"»

V,. A. K. 16«. '.i'

(treated by the

(rf> English comn.on la« au-

thor! iee incline to tho view that

a servant injured by the detcn.;-

tiveeX of the place where he i<

"I!,Ced .^an hoW the nnw-t^.

livable' onlv for personal i e^'"-

Ltnce I'am not sure that eve.,

^e Employers' Liability Act put-

Tim on^the same footm? ^ a cu.-

jiiaiit Oj=e^

i i't Barnes v.

19 L. .T. C. P.

f(0 Cttrb'i V.

5->»i. 27 T.. J. I"



but 1 lliink

mi-—
'

^ M.,— k-na,;:::,,;:;;:;;:;":"'- V"V« -.y
I'""" *• -I' ri III ti,- H , I

!i»- •farid< foe f|,,,, ,,,,,.,„ ..

"!- '"eftk.. a,„| M, fall, i,„.. „,.;,,„,
'","'"; '"•"'"I' <»n.. of (,,

\
i. ,,,„v.,M,,l.,f«|,,i.|l,,.

,.,.„.....c

n"'"D'' proi.f .,f the

„,
'"'" '"I" 'lOiH fhr I.,,, li.

' Mere i. II,"•'"' o( ,.a.o „.e.l in Mn.ki„^ „r man.tT"
" '",' ''"""'" '"*''^ "f "'«

^

"'f
"'• '-"N "•• M..- ...1." ;«:'"":' '"•"''•'^-

> -'-^ ^

uront-fd H. (,;.
"ia,„N.„a„ , „„. ,,^.^,__^^^ ^ ^ ^^

t. \ :. _

««ll of hi> I,,,,;,

^- i-I—es^^lofuU..,,.
,vl.ld. i,a*...,|

,., „

•-M.pHi.,i,e.av,andU,,,U,,,;, ,;;7,'''-/* "'^ '--. 1

'^"H. and „„,„.. ,,i,„. v. .„,M, ,.ake ,„m,
"."""-I'"--"^'-. h, tl,e

'.- -..ploye.l a ,„.„.„ ,,,,.„„ ,^ ;,

7''';"'''''''" '" " • evon if v.
•'• ^'"V the la.np i„ rej.ai,- ,/,,

"""'''•^' '"''"^'•''
' .H..,Hrf.,.t

70. Wliriv a {,„i.,yi, ,

"'""
'"•'^"P"''' -^ P'ruiiv-ion. but no. ... „r

ii>x\i]\H'y ( that

:ii^ Iii>t-intntioiied persoii f

proptTty is Jiabl- tur 1

plu])rity

ight, the

•:oni«t

•pair of tliat jnoperly oiilv if
'tute to the knowhdge of th

I'oiu a (leftTi i„ tl,

laiiii Milinvd bv

tlie (lefect

wnditlOU
's surh as to

UiHowrable bv a ptTson Us

e occupier a ,Jai,t.er liot
JOg ordinary .;are '/

1. A.

llliistration>y

|«.i5«e-<>ed of laml
iiiflir uf wav

'-"1 Wllifll til,

ov.'r the land, hut

'<-' is an o

:'K. l;ili

>i'- tl without inti'rfei-ence f
'"to the <iuar

I'lm A. B.

pvuple iiabifiially

l"ii 'tuMO (juaiiv.

pasH and

luanv and is jnirt. A. i,

' ro^«in^' the land aftc-i

l^,,essed of a yard i„ „.,,-h'h

|> nur wronged B. (,
iiia'-liinpi-y IS 111 motion, arid

li ,/ '• -Lui'll!.!,! X' V/ •^^. W L. J. i^x. 13.
'•) luii'i V. Aihi.t,, III I' 1.

Jl4. * ' •• '-•

' -"^''f }>. .-'«, aljovr

'• ^- ^- T:Jl,2y I.. J. C. A 203
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,1 •,i-(HH it toi- B.V own loiiwuioniM

permit. II. to t.-^- a putl a. -u.. U
^^^.,.,.„, t„ ^ ,,..,

ora.naiy ...r.-, A. i^ ""t »-"'«'' ""> 'l"*> •"*'""

fpiKPtl or t,'uar<l.'d(").
«. .,^ it a wat in it. H.

of u bolt, u.ul K. i. tl.n.w.. ou -^' •

J;^^ ,.. („,
to 1,0 in an u.wafe I'Ol.ditu.n. .V. I'.i^ « ,.

ClI.Vl'TiK IX.

Ui- Uam.u.i> iokCimi. Wk<.nos(?>}.

Mcaxior. of dwmw'"' '» i/''"^''"'-

71 \ pei>ou whc. lui. iKH-ii wrougKl U c,

,,,,ovor from th. vrongdu.f as aaniage> .i.ch a ^

tlu. iudgtuent of the Court will fairly eo.upt'n-t

th.-hanuorlosblu'l.ussustainoa.

DamHji'>< for injury to specijic prop^riU-

72 Wluuv .i.ecitic- l.roi.frty has been wroujjf

,v-th the Court may -award dau.ages ociuivalont to

to which the value of ilrat property is dimnu.hed.

bound to award a. eomi.e..«atioa the oo.t ol rej

property in its former couditiou.

lllitxtration.

>;. wrongfully dur. out and .arrie. uway a .^unuity o

V -8 land Z. must nialvP iom,K.n«atiou to -V.. but A.
.
a^

,Vt,l; dan." e. by .bat would be tbe ..t of replac.n, ,

outOy).

At/yracatiou or imtiiialioH of d'lmacjv^

73. i . awarding damages for wrongs the Com

,,gurd to the knowledge, intention, and eoud.u

(„) Bold, V. Smilli, 7 II. •*>• ^
736, 31 L. J. V.^ •i"»-," '"""'^'

strong .a^e, but for tbat mtv

rea.wna good illu.-trutioii.

3 r. (' ii."i.

Tl <'UlUS,,, I lllC*f Piiiusi-"

arc) a more sUi'tcli

In. 11 ((Uft-ition wli.'

moru clalKjracc i* dp

\\. Ui». tits



SI'KCIAL fAKT.
««;{

01- both iiartics, and uiiv in..- i- • •

«. .»u Id a„., '.dingK •'
'" <

llh'-^tratioHs.
I- A. liuM (Jotiiiiied •/.. V iir.v -I

i:nM,n,lstl,a. it was,,.,.,.. '
'•""""" '»• ''"'"v-.l „. .vhs,.,,.-,!,!..

;; A. Im> neglijrently juillnl ,|..«,, •• l,„,M-
tlH- cla„,.er of Z.-. a,iju...,., |„./ /' '"'"''";=-' "" '"' "«'. l.n.l t.

d:.n,a..o,s tliat A. wished to cli.t,.,!,'/
'i',,
T^ ""' "' '''^'^''--'Vati.m of

ru»^e.l tho work to l,o .io,,,- iu •, .v.-kl.
"-•'"I'"""". ai„i ,„„-,.o-olv

'l<'^'S llliUIIKT {,

laiitity tif fiiitl, tr/

ut A. t-aunot I l.iii'i
••

;pliicin!,' the oarrli I .

f Hliftch: I'll' " '

tiou wh.'lhiT ,imti;«(

rate U (IPi-ii:'!'!*'

THE i^VHEDVLE.

Acts of the Gommr Gmnal m CouucU.

V..r and Chapter. Title or Short Title.

XII. of 18.-..-,
...

XIII. of !.>,.,.•, .,

XVIII. of 1855..

XV.oflH"
..

.
.
Au Act to .-nable execii-

;

torn, admiiuNtrators, or
representatives to ^ue
and be .sued f<ir reitain
Wrong*.

..An Alt to provide com- The like
,

Pen»ationforfan.ilie.,for
Joss occasioned bv the

.
death of ,. person (•aused
I'y actionable wronjr.

•
I

•^" 4*'^'o'' the protection The lik.-

;

of judicial oHicers.
»•"-"«<-•

jThe Indian Limitation
Act, 1877.

Kxtent of Repeal.

The whole as regards cau.se,
of actum within this Act.

The Mesoriptious of suits
numbered respe. lively '0

i':
»"'J, -''i 'u the Second

i»ehcdule are to be read
as regards causes of action
within this Act. as if "the
tivil Wrongs Act, IS

'•

were substituted for the
references to Acts Xfl
and XIII. of I8.5.i, .n
tlio.se descriptions resp..,-
lively contained.

^^)£;.i/..,v. ifv.,.,0H.iN. 04.30L.J, Ex. 71.
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INDEX.

%• Th ic letters refer tu foot-i.ote,; thus
page j.j.

55 < means note t

AbaIEMEM ul- NtlSA.NCE:

abator must avoid un......-.„.y .Jam.ye, 427
ancient process for judicial, 4>8
eo^on rights ..rtial ,..,,„;., ,„„„ ,„^ .,^^ .^^^.^^

difficulty of, no excuse, 4:34

hi.h^.y. po.er of local authority to abate nuisance to.

injured party, by, 424, 425.
notice to wrong-doer, whether Mrre..sarv, 425 426nuisance by omission, whether applicabi; t.' 4.6tree._„ght to cut overhanging branches, ,,.... «.' to notice,

Accide.vt:

inevitable, Ajuericaa law a, to, 139—142.
i^nglisii authoriti.*, as to, 142—148.
cases of, .lisfinguishe,! fnmi "oh.ntarv risk I»;4LabiLty for, in special cas(.-<, 487

'

non-liabiiity for, in gp,,oial ease., 497.
in performance of legal duty, 498

resulting trom lawful act, ]:M_14S.

-A.COLWr: writ of, 12 *, 13.

A": lawfu., liability for accidental ,on..p.en,.e. of, 136-H8.
AcroF Ooc: „on-liability f„r dan.agc causcl by, 49.i.

Act of Paiu.i.^mknt.

Actio PEnsoxAus

•^'•(? Staiut£.

3'^ )ld Common I.41W maiin
* ^eptions

i;so\<-

he rule, »;5—72.
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Action :

CaiH'. DM till.-. 1-. !•>.

ca-c. oil tlir, (IfM-liipmciit <jf. •);>>•

cause of, wlii'ii it nrUt". -ll, 1S«>, 1"*'

uau!*c'< of, in contrnct or tort, -i. •>.

coimcftwl will. mil:iwfiil :iirroem<-iit. ITS*. 1^

euiKiirrci.t. iiifairi.-! (lirtVreiit partif.-, .'.4!«.

fomurri'iit liuf >i-\ fniMf, lit:!-

coiiriirri'iit. in ciintriut iiiiil tort. .J4'>.

for l.rfaeli of >tatiilory duty, W>-

early theory of. o'H.

history of classifiisition of. 3.

inotli'rn fhi-sitication of, i'Mi.

oiMiipatioii. inttTfcrence with, '.V-M. 33»-

under I-onl ( aniplx-UV Act, (Mi.

convicte<l folons and alien rncmies cannor havr. .VV

felony, when wronjj amounts to, 201.

form of, di't' n6t varied hy, o4'J.

forms of, eariy division of, IJ.

historical note on the classification of, .'>7l.

for injury /"' <ji«"{ nen-ilitnH i'iiii>'il, *}'-i. <>^, --'•

for wrongs to iiropi-rty, wlion it survive- for or

executors, 05.

local or transitory, 203, 'i04.

malicious hringing of. whether it can he a tort, Uli*.

personal, effect of a party's death on. (il.

survival of cause of, cxceptum in early

law, Ci.

rights of, in tort, not assignable, 73.

viceroy or colonial governor, against, IIJ.

AOTS or EXIXITIM. (.loM.ItNMt.NI: 120 - 124.

AOTS OF Stati::

definition of, 112.

no action of tort lies in ropcitof, 113, 110.

ADMIR.\ltv:

rule of, where l)otii ships in fault, u'.t.

now sui.ersede<l by Maritime ( onventioi

1911. ..480.

Aeboi'Lant,: trespass by, Sol --3j3.

AOKXT:
autliority, fraudulent abuse of. 94.

corporation, how far liabb» for de. eif of. 303.

, , . •
, . .,1 , I.,- r t'lr-'v'l :!ll(i :3(is.

false icpioscntatiuiis tni'L' -v •.' r.ii...!-,.i. J

fraud of, 94, W, i»i. 3tMi.

it:m^zm^!:z mmmmm



INMKX.
6tf7

(iiiveiitii)Mi< A '-,

\('isi--c„„l,„,<ei/.

iraplii'd warranfy ..f aurlmrltv „f, J4»

pntieipalM .om.,,,,,,,! ,| . ,.„,.„
• ' "

. ,

^'^-'i"*" ^"^'"
..n....,:;;.;:;:„:;:r,;;'---

"atiunal .I.H„i„i.„. .„„, ,„.^
,,.,...„„i„.„ ,,, ,.-'" "' ''> ' "iivciition,

no s|M.<.itt,. ri^lit to i„.,.,..s, „r 41,,
',"r>r.». ,o ri^rl.r to tr..e ,,u..sa^.o „f. y.-,-. .,-,•,

riglit ,„>t a,.oei«,^| -n ( nntinent :»'•>
•!v«

AlHCKM J:

liosHie, iittacks I, v. Ijj „.

trtwpass by, ;{;)! -,!,-,;!.

AH£.N

:

power to fxihulu. Il.i

^pr«iv. „,, ,,.„M,. ,,„.,„,,,
, „.^^^^^

Alien E.vkmv:

can„otsuc.wiH,o..Mi..,.M..,.f,.„M,,i.,.,
>„„.„..-,.-,

aehnition of, a.V

rog^traHo,. u„.l.. Alien. „.,.,,..,;.„. .V,., „,„,,,,„ ^, ,
..,..,^^

T;:r„;:j:r""^
'"•"' •-'-' -^^m.,

Alll.s- r. lYou.,: oftV.t „f judt'M.enU i,,:

explained l,y .ul«e,,uent .leoLsiu,,. 3:^-.

Uiterferoi.ee with a .nan's o,e..,,ati,.i, „„f in ;, ir
kind of wro..g, 338, 33».

" '' "^'^"'"^•

maliee, when material :>3 , n , 33,
right of ehoosi..^ wh..re.... with'wh'u.n on'e ,vill work,m

Amb.issa„ok: inununity of. from action, U.i

A.KM.U.. of .tatemen, of eh.in. e rea.e d ., , ^,

Amebic.vx I.vw: as to

acoident, inevitable, l.ei,,.. „. .,„„,„, „,•
,..,,„.,i,^. ,

accident, dnrin,. iSanday travellin;,, ITM
'' ''

accidents, fatal, recovery of dan.a>,e. for ' lo

aet,.jud...ml. ,.o.-r..,,>,.„d- will, i;„.ii-l. 1 -0
auciei.t lijfhts. 12(1 o.

^ - .



iHS INDKX.

animsls trtupa^^ing. 174 </.

cans want of ordinary, 43 y.

child, unattended, accident to, 47«i, 4.7.

common employment, doctrine of, 100.

conspiracy not being lansc of aotion, iH-

debt, discharge of, by bankrupt.?, 207.

deceit, 290.
for defamation, 25!

fair comment as <itieiitc

forcible entry, 3»».

frif-mlly advice, 332.
. u 7i

giving compensation for damage by death, 71.

infant licensees and ti-espassers, 528.

injunction to restrain pubUcation of hbol, 19» z.

liability of corporations, 59 ij.

of master for acts of servants, .8.

negligence, 446; 449, 462 z. 478.

neirliffence, contributory, 484.
, . ^^^

contributory, separation of law and fact x

of, 485.

parol licences, 38tl.

pi-ocuring injurious act*, 335.

rights of receiver of erroneous telegram, asa.

Jiylaruls V. Ftetchc. the rule in, 492 h, 50b z.

slander of title, 312, 313.

unfair competition, 31«.

warranties, 292 m.

waste, 357.

AKOiKNi Lights: doctrine of, 419—424.

Animals,
American law as to trespass by, 174 d.

dangerous or vicious, respo.uiibility for, 488, oOi.

dom^tic, owner of, formerly liable for dam. e by,

proof of scienter, 503.

impounded, supply of food a.id water to, 397.

IdUing of, in defence of property, 174.

apology: for Ubel, insertion of, must be etfectual, 279 g.

Amitkaiion: death of party before award, 61.

Abbiteator: not liable for errors in judgment, 120.

" ^^*
officer, protection of, in execution of duty, 122.

fur aete done aa member <

martial, 119.

A,td see Maeiiai. Law and Wae.



,ml fact in eu.-i«

IM>K.\.

Amust:

reasonable and pr„l,al,le ,a,i„> f,„; o>j
wlioii justified. 221.

ler FM.sr lMPRrv.uvMi:yr.

Asportation: 353.

Assault:

act, for boMofit of ,.er.„„ wb„ ,.a,„,ot ,o„,e,.t i;.'
acts not araountingr to, -.'HI,

' "'

daraajfee for, 190.

«iv-arm, presentiiiif unlua,l,v,|. wli,>f|„>r •>]
-,

lunatic, whether liable for, 51.
menace distinguishefl f,oiii, 219
on wife, husband', rlcrht of'a'tion for. 22«
self-defence, 172 «»/,/., 21 H.

what is, 211.

wbeuacHon barrel by .u.nn.arv ,,ro,e*. ••)<»

when justified by consent, 217.
wlien not justifi^ by eon.sent. i(iO, 218.
words cannot be, 217.

ASSKIS: fullowinff property or it> vulu- i„,., wrong-IoorV

Assize: writ of, 13.

»;•;(»

Assumpsit:

action of, its relation to nci,'!

development of,

implied, where tort

i^fBiice. -140.

from ireneral action on tli

is waived. )47
e ca-e. .538—.".(O

Avi:r40i:: frcneral law of, 170. 171.

Bailee:

bailment over by, 37^.

conversion by, 3«H, 37(i.

ostoppeil from disputioif bailor'., title. 3(i7
interpleader by, 367. 'SfiS.

liable for theft due t,. connivance of servant 88 -

bable to action of tre.pa.s.. for abu.si.,^ subfe-t-nrntter ofbailment at will, 37(i. 377.
possession of distinguished from custody of servant. 347 fi
i-efusal to deliver to true owner on demand. 3.i-
whr^ ;„=Hfied in re-dciiverioif to bailor, .-^7

Bmioo.v: ti'eepa.ss by, 35i_353
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mpmrnm

BANKItlllO:
.

,l..l.t .lUdianr.tl l.y, in Amirioaii Ki«. i»i-

imputation of, to tra.U--niMn, uctiomil.le, 247.

nmlioioiH pror.'-ilinif- in. H.'tioiialile, 320.

l.iit a(l.ju<IL.-i.ti,.n M.nsf first 1..- -et i.-i,le,321.

Bakhistkh:

immunity of w.i.l- M'-l^''" ''.v- '" '
"">"'' -*^-

rpvisinp, powers of, 11**.

.(ftSi'c now iil)ori«li«'<i, ll** "•

slander of, 24<i.

Batterv: wliat is, 214.

Ati'l see Assault.

BoxTNC: with gloves, lawful. l»il.

Bkeakiso noniis: wlieu ju-tifird, 3!)4.

Ben dings: .,,-,- s.a
duty of koepiuj? in satV (•oudition, .)12, .tK, J1».

falling into streot, .V24.

occupiers of, tlieir duty to passers t>y, 522.

BcsiNF.ss:

slander of a man in the way of his,24.i.

slander on, injunction to restrain, 194,^19.5.

words indireetly causinie daniasre in, 247.

Caiens-s a. t ^Uniu), 21 .V 22 Vict. c. 27: 428 h.

Campijki.i.'s Act (Lotid), « & 7 Vict. o. 96:

as to pleading apology, *:c., in o.tion for defamation

Campbki.i.'.s Act (Lord), 9 & 10 Vict. e. 93:

alien, representatives of. may sue under, 67 //.

cause of action under, not cumulative, 70.

claim under, does not lie in Admiralty jurisdiction,

construction of, 68.

damages that may be rivovcriHl under, 68, 69.

illegitimate child cannot re /over under, 67 :.

pe<'uliar rights created by, 66.

relatives who may recover under, 67 ::.

United States, parallel laws in, 71.

CanaI-: escape of water from. 49S.

Capachv: personal, with respect to torts, .53 sqq.



18.

;famation, iT't.

'

I''

sdii'tioii, tj" "

19.

I

owm >•. liahiliiy fo ::,„..t ri,lii,. i„, .-,.}, ,-,3.,

r..jpoi,Mbiliii.., „t owiiPi- of. .->1<). .-,20.

O^Fiaij:: roinmiin. duty ,,(. •,(1)

C*.sk: .irtiun „„ flir. .I,.,,.|„,„„p,„ „, ,_, j^

Cyril 1::

';";;":> ''"^-

'

'"' ",..,„.,...,.. .^„;i.
^.«tl. ..t. ,.,.,.M.l l,y .a,in»f wi.e r'.on. .Jila,,i.lafed feace, m.
•

, , .

>''* I'lu.... 40.. 493.

t.e«,.u.s l,y. li„l,ili,y f,.,-, :!.^;, 4vs, .-.no. .-,(,1.

•• imm.Hliiit.'.'' m«anin(r •>{, :iO

'';r:;;;
" ""

'• - '^'"- -^ -^ "••^'i--'-.

j>n>\imat€. nord ii.it l,e imiia-iliat.'. 1.34.

lin,\iii,i,t.". (lifp.f .„.
,|,.,.j«i,p. 4,;7

inoxiiiiatc 111- ri-nii.tp. :ji|
.„^,^_

TOi^utialil.. aiul i)i-„l).il)le. tor aiiPst, iil.
of .ictilin. .NV/> AlTION.

Cm iiox: e.m.ummate, re.,,.i,-e.l with .lai^foro,., in,trum..„t, 49

rHEOtT: i.onver<ion of. wLrt-e i„dor..„„.n. f,an,l„Iently altered,

<':tii rr;t;N:

.'.neral li.et.oe to ,„.l,li,. .loe. not extend to. if nnaccom-
panted, .529.

li.'en<ees must tiot he exposed u, l.idden danger, .528.
wlieii denriveil of ioin,./lv i,,. ,.,,„,,.;i.„,

'
..

'

\ in M)iitril)itfoiv neirliireiice of
parent. \c.. 47(; 47

liMi. }'i: "iii'jM,^: niali. io.].. brinirini: of. whetlie r a tort, .319.

rr,'.v.\i.\N:

ili.iili.lr"'!' o f iinnioial 'ondiict airain^t, aetiotiable. •J4C.

' injpl.iint til. re^'ardiiii,' '-urate. 272 273.

C'l n
a>es on expulsion from. I2«>

'hanee of heinfr ele.'t<><l u not ^nhjerr iet,ai oss, 242.
iituittee of. ipiaM-judicial powi'i ,(. 12.;
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Co— laiion: of law of <i^il wr.,r4' m l'«'li^'. •''••'

Coercion:

actionablo wi'liout coit-l-iia. v. .5-t>. »-••

of pustomerK. •l"^'*.

Com.W.k: fiiiaiii-juili< iai |".wci> of. l'^"-

CoiiI^Ion:

h.-twe.n -liiiH, 4"9-
.

old ami new ruU^ a- to .lU .-.'•"« "• l""'- *' '•
•'"'

.filrf »«'' NF.IJlTf.F.MI .

COLONI.u. Goveunm-st: lial.le t.-r munuL'ement of ,.ul.U.'

61.

Co.X)NI.M. LEul.l.ATtu. : <o..lrol of. ov..f it. owM m.....l.-.

roloniiil A.t of iiid.-.uiiity l.i«r> action in Kn^l

wrongs included in .Vet. 20o.

govornor of. liul.le in .ourt- of oolony for del.t. 11.'.

CoMirv: rul.' of. :t^ t- suit* affw^tiiii? foroigu sovereign, a

116.

Comment:
fair, not actionable. -o*i.

what is oiien to, '2.19.

Common:
no right of dL-tre^i:- by uommoners -.^r -. i.'o.

right of. nui-ance to. iH, i-5.

Common Carrier: duty of. 540.

Common Lmpi.ovment:

doctrine of. 100 sf,>f.

negligence. ..ervants liability to fellow-servant t.

no defenoo for master under Employers" Liability

relative rank of servants immaterial. 103.

sub-contraetor. nervant* of, not fellow-=erv:iMt^ o

contractor. 105.

what is, 102.

work done under . ompul-ion o*-" law not within .

105, lOfi.

Common Hiuuts:

immunity in excrci.-e of. U9— 1'?.

obstruction of. 4-5.

VS^v*. :r-i )*'
.

i



.j'.»,

It. «SI>.

it' puMii' harbour

ill IJurlan'l t'or

del>t. ll.'>.

ereisn.- and .itat'^

:i!t5.

<ervaiit for. 105

Liahility A't. .mJ-
•

B3.

erv;iMt^ ot prill- ipii

t witliiii doctrin- )'

67»
INDKX.

CoMJio.vnt:

•ny, ransuo f„r inji.rv. 4H

i'«y pull down fen.o «itl.„„f ,„„j,,. ^..
*-'

Common-,,, iron,,: or. ,.,, p,„ ,,„,,.^

COMMfxrrATrov: privile^rd, what i-. o,;,
,.^,,

Company:

false «ta,omont. in pro^poeru, of o„. .,,. .„, ,„,fraud of director-, of. 97
' ' "'

'
'^^ "

Mrninif profit U not wif|',i„ p,,,,,; . ., . ,

Act, 210/,.
'" ^"""""1- l'rot,-....,„

malicious procccdi,,,,, ,„ ,,j,„,
remedy of shareholder a..«in.,.t„;.f,,;, ,-

,

C0Mr...„o.: statutory, for da,...,., do,,,. „ „,.,„.,„„, „.„^,^

Competition:

bad faith in conmctio,, „•,•,(,. „.,,
,

in bu.sincss or tr-.,lo „
""'

' "'• '>"I..M or trjile. no wroi.,. 14i)_i-,>
unfa.r, underselling at a loss is not, :u.i.

COMPCLSIOV Of I.,iii-. -,„-,. I

employment; li^.Hi'
'"'""' "" '^'"'"' ^•"•' "^—

>

Co-K.r: effect of in Ju^tifyin, fore, m~U» n: >„And leg LiCE.NCK. -'

Co.vsEQCE-vcEs or Act or D. fu-i.t;
"legal consequence," 334.
liability in relation to, 2S, 29.

of wilful wrong-<lo.r for. 31 4Snatural and probable. 33 ,r,^ 33^ ' '

;^a.n.,i„dthou.,.„oti„-e;r...;n,s.„,.,..,,

CONSFIRArV:

acts not in themselvas u„la«f„l .-n,!,,

coercion actionable wi.hout 326
"""" '^' ''' '''

concerted action, not of it.cif criterion of 3'7customers, coercion of. 327.
damage gist of action for."322.
dajD.ige, kf,ral, necessury in action for ;„ »

43
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'a;.:'

'''%:

nialio<> iK.f rit'cc!'«iiry to ••au-p "f iiction for, 331, 3

• m»liciou!«.'' 329.

rvlfttion (if. to actit of third {htioiih, 32«.

whvthi-r a sulMtantivp wronK. 3J2.

liable for mi.tak- of fact. 121. 122.

liniitafl'in of action* Hif;iin«t. 210.

must (inxlm-p warrant, 121.

jiowprn of. to arrest on cinjiicion. 221, 222.

I
iMvfion of, in cflKOx of fortibli- entry, 394, 393

!<ttttutory j)rof<rtion of, 121.

'• rossiMM\Ti; CkRE ":

tannot .ilways avoid ar^'ident, 137.

rwiuiromfnt of. 49.

<'oNT\i'i"t " Oi-^i \*Y.: imputation of. 24.).

0>N'T5!\i r:

bn-aih of. connirrinif witli ilelii't in Roman I^w

distinkfuiMhi-)! from tort. 3, 4.

firoi'urinjf. 331 nqq-

.\ bother third ^larfy can wne for an ac

a, i.51, 552.

breach of duty, founded on, 542.

cause of action in, co-exi-itin^f with tort, 549.

cau-'injr br<>ach of. under what conditions a tort,

effect of. on title to property. 343.

on negligence, 449.

has no place in early form" of action, 14.

implied in law, as alt«mative of t«rt, .547.

inducing breach of, in order to coiapcl fulttlmei

obi i cations, 334, 335.

interference with, actual damage mast be proved

law of, complicated with that of tort in provinci

2S2.

mciiure of damages in, as compared with tort

negligence in performing, how far a tort, 538,

overlaps with tort in law of negligence, 439, 44^

persuading party to break, actionable, 331—33J

relatijns of, to tort, 634 sqq.

rights arking from, not affected by suing in ca

right of action upon, not extended by changing

542.

statutory divisions of actions founded on tort oi

stranger to, cannot sue for damage conBequenti

breach of, 554.

-IT'
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Man Law, 006.

for an act wlii'^h 'a

075

».;; r:,,r.";:x-"'''''-
•'" ' "•"'""

<-o„„ „,,„..
• '

' -*„...,„.

'"ultf of. .5I«. '"I"' <• for a.f- ,„„, ;,,..

imn, I.- f.l. iW <.

Illlf "• iiM iitcndiyj, nj^

', 471.

Co.VTR! IIiiiv:

-•fw.,.n « r.)„^-,|„pr. ,9,,

t<"..pani,.,
^^..Holidafio,,"' v.,

what it w. 4fl2.

rf"*- »" 'hi'dron in .„.,.„,, .
.

''unl.-n of proof U7
'

'l'»n.«»r.>s m,r apjH.rri;,,,.,,,,.
i„ ^,.^^,

"vi.lomf. of, iu:~un .J .1 *'

i> *""' ">>. -IKT jn

proximat.- or ,|„.,„jj.p
"

«<"f, ««-', 470. 471
'""" "^ ''""•'^'•'

'"'r. ,o,n,.,lv for

(-'"iivvnisiu.v:

what is, 35y
=»ci« in f^nxi faith ,„„y be mi"Pparcnt authority «i

''y bailee*. :m, 37^ aiV''
'' '" ''«"^"?« ""der, 364. :3.i.

h ''Stoppel, 371,

'^"vmion. 370, 371.
' ^"^ ''"•"-'^ *^^ '>'J"'y w-ti.out

-ii (2)

"V leceut

J*io.
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CosvERSio^—continued. :„„,««*
distinguished from injury to reversionary interest

evidence of, what is, 362.

hire-purchase agreement, sale or deetruction of g

of^rirwhere indorsement fraudulently altered

of non-negotiable document, 370 d.

pledgee, abuse of authority by, 368.

refusal to deUver to true owner is evidence of, 3

relation to waste, 356.

Mryant, by, in master's interest, 361, 362, 363, 3(

OoHVlCT: cannot sue, 55.

Oop*:'rH'.

:

_

infringement of, 424.

relation of, to possession. 380.

crime, imputation of, .^^t, not actionable 24.

damages against, possibly limited to profit re(

principal, 308.

liability of, for fraud of agent. 'Mi f,
-

for libel, 59 y.

for negligence, 97.

for trespass and trover, 59 y.

for wrongs, 59.

maintenance cannot be committed by, semble 338

malicious prosecution, liabUity for, 60 a 317 31

municipal, appUcation of Public Authoritie. Prot

to actions against, 210 p.

pubUo works, management of, respoanbility of (

quMi-oorporate association, liability of, for

servants, 97.

OoSTS I

of action against public officer, 210 q.

pr. sent procedure as to, 185 q.

presumed to be indemnity to succes-sful defend

relation of, to damages, 185 n.

trespass, actions for, where damages nominal.

Counsel: immunity of words spoken by, 266.

OouNi* Council:

licensing seaeion of, 267 ?.

owning tramways, is within Public Authorities

Act, 210 p.



• interest, 360.

tion of goods by

y altered, 361 >».

noe of, 362.

I, 363, 367.

lable, 243. 24 1.

profit received liy

nble, 338.

, 317, 318.

ities Protection Act

lility of corpowtit't-

)f, for wrons> ":

il defendant. 31?-

nominal, 40'-.

uthorities Protoctioi

,A i

INDEX.
07:

<^-- CocHr: .a.u.o^ ,,„„e.o„ of aet.cn., i«, a.4
Oon^n Court Jcdoe: powers of, 118.

Court:

°?Sr«r«r«'- «; -^ '--^ --"-^ » »-.
Pi-ivilege of statements made in, 266.

Cocrt-Martial:

protection of members of J 19

^tb,:'cr^:,"l22"
'" '^-^-^^^^ -^ ''^^-. -^thout pro.

Covenakt; »

construction of "nui^uice" iu 112 i
writ of, 12*, 13.

^'hiUb.

Crime :

distinguished from tort o 4
oral imputation of, wl,;„ 'actionable, 243.

Criminal Convers..iiok: former action of, 228.
CEmiNAL Law:

asportation, 353.
cause of death, immediate, what i. 38
conversion necessary for larceny, 360."
d.«t.ncUon of receiving from theft, 378forfeiture of deodand, 138
individuals, whether bound to enforce "ng ,prosecution for public nuisance, 405 '

self-defence, 172 «,y,y.

^"biiicism: allowable, limit, of, 2o6. 260.

Cbowk:

forcible entry, at suit of 394
prerogative of, in time of war, 123 171
ecrvants, liability for acts of, 85.

Culpa
;

equivalent to negligence, 16
theoryof, inBomanLaw, 538^.

CCLPA L,ta: ^luivalau to d.lu., 2«1, ,«3, 443.

CnsiODV: distinguished from pos^sion, 347.

<^"o.m: no action Ues for withdrawing, 155.

''^m
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CCSTOM OF THE REAi.jr: meaning of, 541.

Ccstomeb:
intimidation of, 328.

,

right of, to safe condition of buildingi.. i.c.. .".la

act of God, caused by, non-Uability for, 496.

actual, unneoe».ary to constitute tr«pas.. fcO

broaoli, „r««n-,H>rformance of. statutory duty cau3,

date of, when cause of action arises, 187^

execution of authorUed works causing, 130-1*.

effect of, a.-! regards limitation, 209.

eist of action on case for conspiracy, 3-.

legal, necessary inaction for conspiracy m America

324.

must be shown in action of deceit. 187.

or of negligence, 187.

" nervoa-4 or mental shock,'' causing, whethei tc

parti'cuL, necessary in action for public nuisan

not necessary when private right rnfri

profit, (-.i..x.ted, loss of, a-s special damage m

public nuisance, 409.

relation of, to wronr 18.

remoteness of, 30 «??., 333.

resulting by inevitable accident from lawful ac

special, in law of slander, 240.

involves definite temporal loss, Hi-

procuring breach of contract actionable

557, 558.

Damages :

assessed to what date, 428.

Campbell's Act, under, 67.

carrying costs, 185 n, q.
. ^ t

compensation, not restitution, proper test of,

continuing cause of action, in respect ot, 4'.H.

conversion of non -negotiable instrument, tor,

costs, relation of, to, 402, 403.

death, under Lord Campbell's Act, 67.

distinction when motive necessary part ot cau

]W.
excessive, 183, 184.

exemplary, 190. 191, 232, 428.

false imprisonment, for, 190.

false representation, for, 195, 196.



1 American Court*.

hether too remote-

awful act, 136 i^iq-

rt of eau«e of attion,

J)AM\Gr.fi~co»(h> IIfd
^"g.io ent^-: ..... ,.,. ,.,......,^,,,. ,,^. ^^^^^^^^^^ ^^^^^^^^^^

J?ist of action, when dan.,.:-,, is, 1.,;
iiighway, damage to. l.tgr.
l.ire-purcha8o agn.enR.nt. "„d,. of eomJ. I,- I

inadequate, 184.
^ '•' ''"•'• ^''* '•

injunction, coupled «iri,. 40^ /,

jurj-, iwwer in a«.»es,.ment of 27,s •.70
I'mitation of, to profit reeei^cxi l.v" ,.n,„.;, , , . .

dant a corporation .30«
">'"'""/-' "Iut. defV...

n-arriage, Tor l.reacj. „f ,,pon.i.. of ,(,. vismoa.'iure of, 29, 30.

measure of, in 'action for imUuin.- pL.i„Hft l,v f - ,
nients to talie shar.^ ;.

f ''"inrt i.i t.N,. ^f^j

measure of, i„ contract and forf ,5,;.-,

measure of, for conversion 3<i:j

mca.suroof, for damage to J,i-r].„-,.v ,sm-measure of, for nuisance 4'>8
" '

measure of, for obstruction of ILrhr 4-.
mitigation of, 192.

ne^l.Von. •

^^ "'""'"*'• '" ""'"•" *'"' '' "'rf-- '»• libel K<^negligence, ,n eases of eontril.utorv 47|
""el. ..9.

nervous or mental .shotk. for. ,5(;--.y.'

new trial, where damages eveessiven. i.. .

nominal, as test of absolute rZf Is"
'"''''"' '''

nommal, ordinary, or exein,.larv. 1,^4-14-. 4.Snominal, scale of costs allow,^ io-
nominal where ..njuryoceasi,,,..! ,,, .e|f.,,,tv„. ,. „-,
not.ce of fecial c.irc„mstan....s .. atro^rin^^r'
nuisance, for, 428.
only once given for san... cau-o of a.fio,, im:j
ordinary, measure of. 188.

' '

personal injury, for, 189.
reversion, damage to. 188. 189.
seduction, in actions for. 190, 23>
slander, si^ecial damages in action's „f is,
trespass, in actions for. 18.5, IHO.

Uamnim .sine ixa-Ru, 21, 150.

D.IXGER

:

concealed to bare iiceiLsee. 528-530
diligence proportioned to. 4fiO.
'<«ty of person repelling imminent, 173
?<J'ng to, 163.

:mmediate, -honest and reasonable belief' of, 174self-defcice, right of, 172 *y?.
voluntary exposure to known, 179.

'i^d:- J
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Dangfkoi-^ TniNCi*: .triot rc-ponsihility in dealing Tvith,

504 aqq-

T)EATH '

oompenBation for, Scottish and American laws as t

of human being, said to be never cause of action a

law, 63, €4.

of party, effect of, on rights of action, C ..

Debt: writ of, 12 X-, 13.

Deceit

acti.>n of, against falsifier of telegram, 359, o<.0

action of, damage must be shown, 187.

action of, dbtihguishod from action for '• pacing <

agent, of, how far corporation liable for, 308.

ambiguous statements, reliance on, 303.

American law as to, 290.

assertion, reckless. 294.

concurrent jurisdiction at Common Law and

195. 196, 281.

conditions of right to sue for, 283, 284.

corporations, liability of, 308.

false guarantees, 304.

garbling, by, 288.
i-. ,

ground of belief looked to as te.t ot its reality,

intention as element of, 297.

may give innocent agent claim for indemmty, 2U

misrepresentation by or through agent, 306.

misstatement of law, 287.

nature of the wrong. 281.
. :, , .

no cause of action without both fraud and act

•'85

plaintiffs means of knowletlge. effect of, 301.

prospectus of new company, 299.

public representations, 298.
_

railway time-table, representation in, 299.

statement of h.w, believe<l by maker at the tun

statement not relied on is not, 300.

writ of, 12 I.

Defamation: ^ l y nia^
apology, insertion of, must bt^ effectual, 279 q.

business, of a man in his, 245.

where loss
'• natural and probable re-

spoken. 247.

construction of words as to defamatory mean

contagious disease, imputation of, 245.

i^^lt,:



ing Trith, 48, 487,

laws as to, 70, 71.

action at coraraon

559, SCO.

passing off," 315 ;

,308.

iw and in Equity,

reality, 288, 289.

mnity, 200 t.

306.

I and actual damage,

of, 301.

299.

.t the time is not, 2SS.

:il, 279 q.

.bable result " of word*

)ry meaning, '-.52.

15.

IXJ)KX.
581

Defamation—co;i <;„ „<.^.

"IK3?2«"''' "' ""'"^^""'' ^-^""^ ''-=-^- -^ -tion.

criminal offence, imputation of, 243
damaif.''* for, how assl^^^sod 278 279*
evidence, extriasic, of unfair nio'tivc, 258
exception of fair comment, 256.
fair comment, what i^, 2.56—264
generally. 237 »q^.
gross, damages for, 191.

immorality, charge of, not actiomihle prr se 'M4
otherwise where words likely to deprive ,"er:„n of officeor employment. 246

immunity of .Members of Parlian.ent and Judges 265

19r;9", ^sr''''"
^"•^'^-*-" °^ <^of--oO-:atter.

justified by truth of matter; 261.
malice, express, exception of, 270.
"maUcious," in what sense, "18
motive, unfair, extriasic e- .dence of, admissible, 258newspaper reports, how far privileged 276
plagiarism, gratuitous char.-e of, not fair comment, 261pleading apology, 279. ' '

privilege, absolute, 266, 267.
privilege, excess of, 276, 277.
privilege, qualified, 268. 273.
privilege of fair report-i, 273.
privileged communicatioas, qualified immunity of 268
privileged occasions, what are, 270.

'

publication, 249—252.
vicarious, 251, 252.

relation of n iifence to, 561 a.

reports by i, papers of public meetings 276
slander, distil,. ,.ishod from libel, 237.

when actional. Ic, 239.
special damages in actions of slander 188
spiritual, 244 y.

'

tendency, not intention of words, test of liability, 253.
what sufficient proof of. 254.

Sre aUo Y M\i ('(..MMiiNr. Lim-i
, Slander.

Defeit:

in structure, responsibility of occupier for, 522.
latent, non-responsibility for, 521.

Defence of the Realm Acts, 123.

Deilts: Roman law of, 15.
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Deodxnd: forfeiture of, 13H.

Detixik:
supplaiiteyl l)y trover, 13.

whether founded in eontract or tort, 14.

writ of, 12, 14.

nature of, 354, 355.

DiOEr-r: of Justinian, <>d l>-gem Aquillam, 16, 592. And

Jquilia.

Diliokxce:

amount of, ro<iuirod by law. 27, 28.

due, varies as apparent risk, 460.

jteneral standard of, 439. 443.

includes competent skill when rcjuircd. 445, 4o0,

See Xeolioence.

DiRKiToHS' Liability Act, 1890:
,

,ompeni.atiou ^iven by. not subject to limiti

stttutory penalty, 209.

contribution and indemnity, a-s to, 200 I.

decision in Dernj v. P^k, bov affected by, 297.

DiSAiiiLiTiES: suspending Statutes of Limitation, 208,

Discretion-: where given by Legislature must be exe

regard to other rights, 134.

Distress:

in general. 395 v/r/.

damage feasant, 395, 402.

DIVOH.E: wife cannot sue husband after, for persona

mitted during coverture, 58.

Docks: owner of, answerable for safety of appliane4.s,

biting eattle. no >:oientrr need be proved, 503

liability for vice of, 502, 503.

shooting of, not malicious where believed necess

tection of property, 174.

statutory protection against, 503 h.

whether owner liable for mere trespass of, 501.

DOG-SPEARs: authorities on injuries by, 174 e.

^'^''''^'culpa lata equivalent to, 281, 283, 443.

e<iuivalent to unlawful intention, 16.

,^iJ»_-. f5^r
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(j8a

92. And see I.er

to limitation as

DoMi.vLs PRO TEMrorr, sJ.

Driver: duty of, 169.

Duel: alwnyt unlawful. l(il.

Duty;

absolute, inijKMod by imli< v of lu»- 9 17 .>; -., -,
acts in breach of •<,, n iKc U-ifaj. lo.

' ' '
• •

breaoh „f. i,, cour... „f ..,n,,l„yin,MU. aotio,. f,„- 5;iM
of coni|vptonce. 27.

of diligence, 27.

of respecting pr(i|»crty. 9. 27
of warning, knowk-dg.." ..f ;L;k .. ,„,p,...,| to. W,
relation of legal to moral. 11.

otatutory. remedy fur l.r.-ach of. 19«i.

to one's neighbour, nowhere broadly stated. 20.

Easejiext:

dLsturbance of, aivilogous to tre.pa.is, ;W0.
licence cannot ooiit'er. ^m. 387.
of light, 420.

Editor: admitting publication. „ot bound to disclose actual author.

£r.ECTION': to sue in contniet or tort for mi-'.asance. ,-.:!7- .541.

Employer: when answerable as ma.ster, 80—82.

E.MPLOYERS' Li.ini',.TV AcT, 1880: 99, 106 «,/,,.

as regards volenti nou fit inim-h 166 l(i7

te.\tof, 581.
'

See WORKMFX-s Co.MPE\9.\TIO.V ACT.

Employjie.nt:

course of. what is. 8.5.

doctrine of " oonimon employment,' 100—106.
public, of carriers and innkivpers. .540.

E.vtbv:

forcible, at suit of Crown. 394. See Forcible Evthv
fresh, on trespa^sser, 392.
necessity justifying. 397.

r'-'stion, by, 379.

to take distress, 394.

writ of, 13.

p^9>ns!
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^""^

'"former concurrent jurbdittion of, in eases of dec

^^^
remedies formerly peculiar t«, 181.

Eebor: clerical, responsibility for, 247.

Estoppel:
conversion by, 371.

if no contract or brea.h of specific dnty, «tatemc

made good only on ground of fraud or, 295.

of bailw-, from disputing baUor's title, 367.

''""''o'f'contribntory negligence, 446-448, 4H6, 467, ^

of convers- . 362.

of libel, 254, 258.

of malice, 278.

of negligence, .; , 462, 471, 524.

burden of proof in caM« of. 446—44».

question xihether any, for court: inference

mitted evidence, for ju^y, 446, 447.

EXECUTION-: of process, justification of trespass in. 3

Executive: acts of, in time of war, 123, 171.

^''"rnnot sue to. i^rsonal injuries to testator, evei

tract, 668. , ,

felony, vl.ethcr not bound to prose -ute for, befo

civil action, 201, 202.

liabilitv of, for Tvrongs of testator, 65-68.
_

to reotj'e property or its value, i

statutory righti of action by, for wrongs to t«

l«rty, 65.

ExiLuSivES: iu lift «ift

liabiUty for improper dealing ^-ith, 140, 60

liability fr,r sending without notice, 507, 508

Factoes Acts:

good title acquired under, obi, ow.

validity of deaUngs under, 344.

Faib Comment: ous oa
defence of. in action for defamation, 266-26

detenc* of, coupled with ju.titi.ation 2b2, .-

extrin.«io cNidence of unfair motive admissibl

N^Mfii.

.^ ii..-..-ilJ'J
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of deceit, 193,

Fair CoiiMEsr~coiitut,u;i.

hona,t belief an element in ooruiderimr limit* of ^7 o-...t^ar, and a.UU. oH.rion deman..r:o;:i::e ;^;,S;
nia.t be bwod on foots trulv stated 261
no fixed standard of, 257
pemnal attack may bo .insistent witi, 0.53
what 13, question of fact. 2<i0

'

"

what open to, matter nf law. 2.-,!».

False Imprisonment:

damajres for, 190.

definition of, 220.

dLstingui,hed from n.alioious pm8**„tion 2"!
justifiration of, 221.

justified by local statut*'. 201
on mistaken charge, follow,.,! "l,,- remand "M
prosecutor or officer answorahle' for '"S

' "" '

reasonable cause for, what is. 224. "
'

question one neither of law "nor of fact •'>4

but matter of judicial di-^cretion. 224 *•>•'.-,

False Kepresentation: damages for. 19,5. 190.

Family Eelatio.ns
: injuries in, 225 eqq.

FvTAL ACCIDENTS. See Campbell's Act (Lord).

Felony:

arrest for, justification of, 222.

"'24X26].'*"'"*'
^''*'" '"'"'"'' ^'"""^ ^"*«"^«- ''bullous,

imputation of, when libellous, 24-3.

"merger" of trespass in, 20l'.

Fence:

defective, cattle trespassing through, 39(5.
railing in neighbour's land. 490.

Fentinc: lawful, 161.

FEr.Rv:

franchise of, 380 n.

nuisance to, 424.

refusal to carry passengoi-s by. 363.

escape of, from railway engines. 458, 498.
justification for trespass, 398.
negligence as to, 444.

"^ponsibility for carrying. 505.
safe keeping of, 488, 504.

Fiee:
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FlKE-«I!M<l: , „

con-ummnto .autioi. r..,.uml in .le..l.n>r with, 50-

,,r.--.Mitir.if tinlomlMl. xvl,..fl..T an .i»«huI*, -15.

Fishery; trpupan* to, 3ho.

"^'
landlord liahlc for «afe cnn.iition of common ita

518. . ^ .

lo-^,r-* li..l.ilitv for dof.vtivP VitlMng of «ta.rcn

t..n«iit not lial.l.< to .inotli.r ten.int for <lamn)fo

from bn-aoh of mrrtrnirnt wirli Lmdlonl to rep

FoorrvTii: div.-r.ion of, .roafo- doty to warn pa^en^er*

Fonriui.i: Kntiiv:

ut suit of Crown. .194.

po..**ion of risthtfu! owner srain.'.i »>y, (food «

parties, 390.

.-tntwto* against, 38H.

with K««J »»"*• whether eivilly wronKful, 389-

wrongful oi'Liipier cannnt nr.v, r damaifW for,

FouMs (ir .VcTios, 12, 13, 14, oTl.

.SVe A'TION.

Fowl:
liahilifv for injury caiisi<d by. -iOO.

whether owner liable for tr.«pai.« hy, 300 «.

Fox-IIlNriNti: tn'xpass in. not jiwtitied, 399.

FR»N'r ihiw of):

lonsiil tPEtat imjuire-. into act* of public auth

rule of, of five years' prescription. 207.

Frakcuise: malicious interference with exercise of,

FuALD

:

ajrent or servant, of, 9t>. 284. 306.

conip<'niiation for, in e<iuity, formerly by way o:

195, 196.

concealed, effect of, on periixl of limitation, 2

" constructive," 283.

directors of company, of, 97.

effect of, on tjansfer ..f property or possesaion,

e«iuitable jurisdiction founded on, 282.

• legal." 284, 291.

licence obtained by, 163.

name, assumption of, for purpose of frauduler

j)ctition, 315.

«J^li.



with, 504.

, 215.

ninon steircMf *>i,

)f utaircwe, 533 •/.

• (lamH(r<^ r'^'tultiiii;

r'l fo repair, 3lH r.

amen^T*, 522, 525.

', (food as betwi'oii

fill, 389—391.

iifo* for, 390.

)00«.

iblic authority, 117.

rcise of, 337.

jy way of rertitution,

tation, 211.

lossesaion, 343.

I.

ffau<lu!--nt trail

l-M)KX.
««7

FR*rD

—

oniitinneil.

290, 291. ''""'• *''^' ""• "I i'-'lf n.n-.i.ufcv

partnprs, of, 9h

«'«tion of, ro infri,,,-,, „, ,^^^ ,^^^^^^^ ^^ ^^^
FKO«x: da.a^ b„.„,ht ,.,..., ,„ ,,„,„,^,„„.,. ,^

"«8: «*cappof, ,508.

.JOOBW.U.: p^t^, ,, ,.^.,,,^,^^
_^_^^^,^^^__^^ ^^^ ^^^^

•ioVERXOR: <-<>loiiiul u..»:

'!eant:

distinotion of liwnro fmn. „

distinguished f«>„;,L:r as.; ';rr'
"""'-^'"- •'^«- ^«7-

•l»RA-NTV: miHropres,.,„„,i„n,
amounfi,,^ ,0. m.

Ouest: gratuitous, is ,nero lio.n.e,,. i„ )«„., 5,,.

Oc-v: pre^nting unloaded, whetlu-r a„ a..a.,u. ,,,,.

'ion. 119.

Habos CoRPfS: Jodg, n^ust grant, oven i„ v.o.

ilionwAY:

cattle straying off, 393, 396 501
<iam«^< to, n.«.«ure of dun.a.os ro^oven...,,. ,,y ,,,.,„„ f„,^

•r^titieation for deviating from, 396
nuisan,^. by ob.truotion of, 4.«J, 40S 409
nu.«anc<. to, p<,wer of local authority \. abat- 4-.6

''tnr^n;;-^-'"----'-;d;i.epro-
traction or steam ongine on, .505 .500
tree falling across, «|.„ther h „ui.Hanee, 493/.

HoKsi:

:

t' ,

"^' !'"*y "{ "-"or '" warn prohabl- user .519;.

of da„g;r, 52^- "' " '""""" "^'"''' «'''' «»'""" -ti-e

death of. from eating yew leaves, liability for 494 4.,-•njunes caused by, 43, 500.
"

' '
^ '

trespass by
, Ml

.
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•ction of p^fonul tort botwrcn. .!"««* not I.«. 5H.

and dWorc .1<k« not onal.le .Ifo to -ue l.u.

tort oommittwl .lurinif .oxorturo. s.

action for ai^oult or .-.".. r-... '^ix.

actions by nnd ..«r»inHt. A7, 58.

husband m..y not now bout »'''^'/*'^,;-

imprUonmont of wif,. by hu.b«nd. l.sA.

libel on buHband by letter t.) wife. ->l-

;l„ of consortium ...woon, U .p- i«l dama... 21

"Identification": explml^l doctrine of. In ra.,cs of r,

473, 478.

Impbisonmf.nt:

do«. not afTcot period of limitation. 20S ..

of wife by husband, 12H h.

IMPBISONMKNT. FaLSE: ..« FMSP. IM. U.sONMr.NT.

Inconvenienpe: not amouutinn to nuUanoo, .mt n.^alo

by allegation of ovU motive. IM.

iNCOKroKEAI. RlOI.Ts: in projH-rty, viobition of, 37..

''''™imto,ofa..ntwhoha,act«ilngoodfaith,

oolonial Act of, 204.

« IKDEPENBENT CosTBACTOR : 80, 513, 516, 519 .-. 525

'"""'d^^C of Eaat India Company with native ^

protection of executive and judicial officers ii.,

Indian Contkact Act: reference to, 200 t.

INDUN Civil Wrosos Bill: draft of, 595.

INEVITABLE accident: 136-148. Ana .ee Accident

^'"^'''cannot bo made liable on contract by chang

action, 55, 543. .

cannot tako ;«lvantage of his own fraud, ob.

contract of wrviro of, 101 :.

Lability of, for torta, 55, 56.

Uability of, whether limited t« wronjrs cor,t.ai

Uable for subsUntive wrong though occasioned

^..;r;.j»^ period of limitation ajrainst, onl;

majority, 208, 209.

r»-,-fi^.«-.''v5'f Ti~i' »aKSB»:r^
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lift, SH.

lue huohnnil f'>r

uses of ni;u''';- H"*

F.ST.

lilt ii'.iiilo at •i)nal

of, 37!i.

jd faith, 199, -^OO

519 I, 525—527.

natLvo I'tates. 11!

Beers ii., 123.

Occident.

by changing form '^t

Hid, 5(5.

! contia pneein, S'*. 50.

)Ccasionpd by eontr.ut.

inst, only runs fr"C'-

rXDKX.
68»

iJWDWCTiDX:

»"Jildiiifr!,, ord.r to pdl d.ns:, 4>9

copyright, to restrain infringement ot 194ea«..m,.nt, to restrain dL.tur(,.nc.. of m
uit«'rlocutory, 194, 193 /, 4.jo f

juriwijptioii to irrant, Iw. 430.
libel, to n«traii3, 194. IM, o^„
mandatory, 429 «,

not refuMd on Krouad of difflcul / „' ,., „ •

434.
"iujiii/ o rtruoving nuiaaoc*.

nuiiianeo, to rettrain, 194 429
on what principio, ^r.u„«|, 194, 430 ,^-•lander on bu,in««, to retrain, 194 illtrade m.rlr, to restrain infrin^emMt of' mtr«pa«, to ra-train continuing. 194 418
«»>der C. L. P. Act.. 181 6.

IjtNKEEPER

:

cannot di-pute entry of jfu«,t. 400.
duty of, 540,

•eUin^ good, of gn«t, 369 y.

IKNS OF .-ocrt: qaa«i-;„d:.,ial powe« of, 125.
torh.yuo: meaning and .,>^ ,ify r,f, 052, 253.
lN.STRL-SrK.VT, Dav:/-,-^; .. ,.;..,, ,., ,. ,.

'

504 iqq. ' '"> "^ P«'^'> '"ing. 49, 4«7,

IiraOBANCE:

oongtructi. I o: i.i-,i; ..
.%f

duty in nfl<' .^ •

-\ ,;,- , 1,

,

effect of, o. .v.,:y ,,

Lntextion
:

general relation 01, ,, , ::jr^
inference or presumption of, 33
trogpaga, not material in, 9, H,

iKTEEPLE.DEr.: by bailee, 367, 368.

I«IMID.4TI0N:

by trad© union*, 236

»; riztaj"^''^''^ '-- --p—-. 336, 33:

of servant* and tenant*. 234 235
wliat amounts to, 335—337.
when "piolteting" becomes. 235

»

P.—

T

44

ring obriooa riaJc. 169.

--' worlc, 172 <,

31-33.
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Isvitation: righte of persons coming on another's prop

513 »qq-, 546.

« Invitation to Alight" caaea, 457, 484.

Ibeland: Lord-Lieutenant exempt from actions in, fo

acta, 115.

Joint Wrono-doekb:

contribution between, 199.
, ,qq

effect of judgment againat one of several, 19».

joint and -several liability of, 198.

^'^°' allegation of maUce will not support action again

bill of exceptions, could not refuse to seal, 19.

habea» corpus, must grant, even in vacation 119.

jurisdiction, jvdge not liable for latent want of

juri^iction, judge of inferior court ««"«* «how, 1

protection of, in exercise of office, 117-liW.

And tee CouBT.

Judgment: against one of several wrong-doers, effect

Judicial Acts:

distinguished from ministerial, 222, Hi.

of persons not judges, immunity for, 1x9, liU.

protection, &c. of, 117-120, 266.

statutory liabiUty in special oaaes, 119.

JUDicuL PuocEEDisos: reports of, 274.

Judicium Bcsticom, 479.
»„t n

rule of, altered by Maritime Conventions Act, 1,

Jueisdiction: j„„!f las
concurrent, formerly ran m cases of deceit, 195,

local limits of, 204.

to grant injunctions, 194.

'

asso^^mont of damages by, 278, 279.

control of court over, 279.

functions of, in cases of neghgencc, 444, 446. 44

proper direction to, as to contributory neghgeu

JU8 TEUTU: cannot justify trespass or conversion, 3

^""'^:;:Lr:gS!=does not Ue for words u.ed

capacity, 265 m.
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Justice of the rr:.,:u~c„.i,„„,,,
i"n^taHon of aefi.,„.

a,.,,in.s;. 210

JUSTIFICATION- ixn Excr.,..

acquittal of plaintiff 'in ,.H„,in,i „,^ ,.

defendant'. p,ea of, i„ cHl ie'LTr '"" "^* "^^^
by authority of law, 388. '

-*''•

by licence, 381, 382.
defamatorj. statements excused by truth o«,determination of, 401. '

-*^-

for re-entry on land, 388
for re-takinp goo<ls, 392, 393
for taking distress, 394.
general grounds of, 23, Ho ,«<,
mminent danger, presence of 17-'
nec«i8ity, by, 170-172

'

under legal process, 394.

g, effect of, 199. oiATLTi. OF: action under, 229, 234.

Land:

acts done in natural u-er of nnf ^
artificial works, on, 154 a.

°''^^"'' ^^3.

Lanulokd .\sd Tlnaxt-
«^.iandlo^ liable for safe condition of common staircase

''71'°,"'.°* ''"''''' ^'''"^n. 359.which hable for nuisances, 436.

L-INDOWNFRS:

adjacent, duties of 5->2

relation of. to trespass, 347, 353, 360.whfn trespass becomes, 393.

I^w: "lisrepresentntion of, 287.

Leavh ixn Licence:
as justification for a.s«ault '^7
defence of, 159 »gq.
ind let Licence.

44(2)
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Lessee: .,„

as to liabiUty of, for nuisance, 436.

for vcars holding over, no trespasser, J»a.

of thc'^e, liabiUty ot, for conduct of performance

LlSSOE-. liabUity of, for nuisance, 436.

L.VE,. CaossiNC: unguarded, railway company's re^po.

for, 11.

Lfa Foui: regard to, in Ensrlish courts. 204, 205.

Libel:
.

comment, fair, is no, 2dO.

able, 243, 244.

corporation, liability of, for, o9tf.

want of publication, 191-

-nnocont circulator, 250.
^

innuendo, meaning and ^'^'^'''y
^l^^^

Law of Libel Amendment Act, 1888.. .-/o.

,;,;»<'' /"^'V libellous what is, 240.

publication, injunction to restrain, 194. 195,

publication, what is. 249-252^

Blander distinguished from, -dT-
,;.,,:,:.„

endencv, not intention of wokI... te.t of hab.hty

what sufficient proof of tendency. 254.

Aiid »ee Df.i-.\mmios.

T ICENCK I

'

assignable, is not, 386, 387.

public, 529.
_^

'•coupled with interest. 3HJ.

distingui^id from right, 530.

fraud, obtained by, void 16. •

grunt, may 1)C unuexcnl by law to, 383.

!::r;;vw!v of .suitable «toppelari.ingfr

practice of American courts in such c...>s.

^•sK^HOGgR^i^Sa
^mt «****n
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LicRxcE—coiituiueU.

meaning of, 382.

parol, American law as to P,s6

382.
^ '"""" "^ ^''^' ^vhon contract exist

revocation of e.xoiutetl liiv!,, ,

stranger,, regardin" 3«l! '
"""'"""'^ '•'•^"''^' '''' 3«5-

ti-eatre, ejection of ticket-l.ol.le.- f,o«., 383.

LiCEXSEF:

bare, position of, 528.
for value, ejection of, 383
gratuitous guefct is mere. 531
infant, favoured in A.„erican curn 5
infant, must not U: -v,, .,pj ,„ . ,-, 'Z

" '

ri.ht.of.inuseof,n;a,eCt!f"'''"''"''-^-
risks to, from unfene.^ m..chi",.;r;. 530
ticket hoder, election ,.f ,. i

wli.t r;.i 1

J"""" "^ ^'O"' theatre, 3,^3.what r;sks he niust take, 528-.-3I.

LicExsoH :

liability for damage cau-od l.v .u.,.l,V„
liable l^r ordinar^ negiig.i!? St''' "' ~''^'^"'- ''-

LiE.v: right at Common L?w to, 309.

Light:

ancient lights, doctrine of, not m-eive,l In v
•

'^ngle of 45-, .upi>osoJ ruk^ as ,oT> ""'"""' ''''^ '^•

building, right can only be claim;! ia're.nect of V,biulding," what is, 420 r.
^

' '^•

(•olh V. JIo,>w ,„.d C„l,,.,i„l .SI,,,:, ettcct of i>l
di.turbanco of, what amounts to 4U ' "'

'•

ett.H.t of altering or enlar.^ing window 4''
extent of right to, not altered by I're.criptlLn \,.t ^„.nature of right to, 420.

^ "^'cnjition .\ot, 420.

obstruction of, 419.

measure of damages tor, wi.er,: pl.intitf

^.^t to, as between two or more les.oes un^^r ^L^i^^^;

.-i-ml or e.xtraordin«ry, right to, cannot be a,„uired bv
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LLMlTAnON OF ACTIONS:

exception of concealed fraud, .11.

enemy, 55 d.

Btatuto of, 55 d, 208.

gtatutory penalties, for, 209.

text of statutes oonceminir, 589.

where dama^ gist of action, 209.

Locality: of wrongful act«, when material, 204.

Luooage: loss of, on railway, SW.

Lunatic:

assault, civil liability for. 54.^

authorized restraint of, 128 129.

how atfectod by Statute of Limitations. 20^, 209.

liabUity of, for torts, 54.

Magistrate:
^^^^^ „,^ i„

action against, uocj no: ik

oapacity, 265 ».

limitation of actioas against. 210.

date from which time runs. 209 f.

memorial as to conduct of, 272 /.

Maistesaxce:

actions for, 33S.

akin to malicioiw prosecution. 33H.

common interest in suit, ^'I'^t ''• 33».

corporation cannot be guilty of, 338.

Mala PnoiUBiiA: no distinction between m.!a i„ se t

^*"' conspiracy, maiice not „eco..ary to cau^ of action

essential in slander of title, 310.

evidence of, -It, '^.i^- ,,

explained as "improper and indirect motive

express, in communi.a.ion on privile.el occasion,

former use of word in pleading. 24.

gist of acion, impli-xl assumption that malice wa-

generally tenable. 323 /.

"implied," meaning of. 248, 249.

malicious prosecutions and abuse of lo^.al proc^

material only in exceptional cases, -i, -*
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[ 1)1 se and. 26.

of action for. "Z'2-

motive," 321.

occasion.*. 26'.'. 270.

nalice wa<. n' lonser

ral process, 316 >qi-

! 24.

Malice in Fact: 60, 269, 270, 278.

Malicious Hixdr..nck: remoteness of danger in those ca««, 333

Malicious PnosLCUTiox:

action for, for prcsecutini; action in name of third persoa

action for, whether it lie., again.,t corporation.., 317 318
bankruptcy procoodin-s, inalieioua, actional.lo. 320,

^

but adjudication must bo first set a.<idc, 321.
civil proceedings, malicious, not actionable, in'o.
company, malicious petition to wind up, sijo.
distinguished from false imprL«onmcr.t, 223
offence charge.1 mast involve moral rcprobati..n, 317,
plaintiff muat prove malice, 316, 317,
privilege, abuse of, analogous to, 318.

Mandamus: not available for redrres of private wrong. 181 i,

Mahitime Cokvektions A(t, 1911: new rule of division of Io»
from oolLsion under, 480.

Market:

franchise of, 380 «,

nuisance to, 424,

Market Overt: title acquired in, 344, 564.

Market-place: duty of persons controlling structures in, 519, 520.

Marbiaoe:

breach of promise of, 192. ,567.

damages in, 567, 568,

Married Woman:
can now sue and Iw sued alone, 57.

damages and costs recovered against, how payable, 57.
damages recovered by, for personal injury are' separate

property, 57,

no longer specially affected by Stt .te of Limitations, 209.
not formerly liable for wrong in nature of deceit, 57, 59.
whether liability at wjmnion law limited to wroi^' oontra
paoem, 58, 69.

Married Women's Propkrty Act, 1882:
effect of, 57.

husband still liable for wife's torts, 58.
right of action under, how limit<-d, o7.
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l:

Maktial Law:
in time of war, 123.

qaertion superseded during war, for practical purpc

Btatntory authority, 123.

Mabteb and Seevant:

Mtion for beating servant, 227, 228.

enticini? away, 229.

menacing servanta, 234, 235.

seduction, 230 »(iq.

constructive service, what is, 233, 234.

defence of servant by master, 173 a.

delegation of duty by servant, 82.

Uability of master, does not arise, when servant wh

part* from oourte of master s I

87, 93.

does not generaUy depend oi

< benefit accruing from servjmt'

76.

for acts or defaults of servante,

for servant's excess or mistake

cuting authority, 90.

for servant's forgery, 96 e.

for servant's fraud, 96.

for servant's negligence in oo

master's busine-s, 86.

for servant's wilful wrong, 94

reason of liability, 76.

rule as to, expressed by V

78.

loss of service, whether master can sue when serv

by injury, 63, 64.

power of controlling work, 84.

proper servant, master must choose. 104.

protection to master, giving character, 270.

warning fellow-servants, 2/

pubUo oflSccrs, relation of master and servant doe

between, 85.

risks, ordinary, undertaken by servant, 101, \m.

servant, breach of contract with, whether master t

loss of service arising from, o.i--

servant injured by fellow-servant, 99 iqq.

servant travelling by rail, .546.

servant, who is a, 80.

service, temporary transfer of. 83.

suitable materials, master must furnish, 104.

And see Servant.
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irvant wholly do-

mastar'd biuinet«,

epcnd on aotual

1 gervimt's wrong,

gervante, 73 «??.

p mistake in oxe-

96 «.

I.

ice in conduct of

rrong, 94.

saed by Wille*, J-,

,-hen servant killed

270.

rvants, 271, 272.

•vant doei not ixist

.01, 1<)<), lt>7.

• master can ?ue for

f/q.

104.

Maxims :

a ma. i. p«..u„.., ,, ,„,,„, ,,^ „^,^^^^ ^^^^^^^^^^^^ ^^ ^ _^

actio iKTsonali. moritur .um p<.rso„a 6.

imptTiUa culpao ad.iumcratur 27m jure non remota ca.,^. MHl'pmxiinn ...ectatur -9imliu. yidetur dolo fao.ro .,ui mio jure utUur .30/qui facit iK-r aliuiu facit per .e 7«
'

'Vtl^lt""''
"^" "-'-'' '""^ ^^- "-^^ -n «t

res ipsa loquitur. 451, 491;,, o25.
«'siK)ndoat superior, 78.
sic utere tuo ut alienum non laoclas 130
volcnt. non fit injuria, I06. 159, 163, 166-i;o o'l o'^

Medical PitALTiTioxtn: slander of, 246.

Meeting: public, newspaper reports of, 276.

Menace:

distinguished from .issault, 291.
to servants and tenant"., 234, 235.
when actionable, 219.

Me:^.. ^--" «-ck: damages for, whether too remote.

MiLiTAKV CoiRT: privilege of, 267.

Mlmster: of Baptist chapel, removal of, 126 6.

MiSKEi'RESEXTATION:

ambiguous statement, construction of 303

fiut or law, of, 28o, 28«i.

intention to harm bv imf Ti,.r ... .• .

297.
"w^---sary condition of liability,

omission, by, 288.

pronuso or guaranty, when tuUreprcentation amount, to.

prospectus, in, 286, 287, 2<»9, 302.
reckless assertion, by, 294.
reliance of plaintiff "on the, 300.

See Deceit.
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Mistake:
. ,

„

does not excuse interferemo with property, 8.,

of sheriff, in taking g'xxls. :VJ4.

MoRTOAnoR: may be guilty of oonversiou. 309. 370.

^""''considered in aggruv.-.tion or ro<iuetio„ of dama,'e

improper, malico detiiicd as. ?,-ll.

material in exercise o! ri.-l.t.. whether. lo8 .,'/•

material part of catwo of actio... wlion. .3.

Sl« M.VLHE.

Motor-cah: at rest on highway, wi.oth.-r a dat.gerua.

509.

V :

'

.

:'^''-rv-T?-.?"-' '
;^^-"

^*'"
'assumption of. for pur,K,«^ of fraudulent trade c

315.

no exela^ve right to u-^o of. l.iS.^

of hou:^o, no exclusive right to. 313.

N.UXT.AI. CossEgcEN-cr.*: of acts pn-umod intention

Xatirai. Jf.^TirE: mu-t be observed in exercise of (ji

powers, 126.

"XatiRai. L'sku": of property, non-liubility for, «

Navigation:

negligence in. 42. 47*t.

ro-iuiroment. of. a- limiting statutory iK.wers

Navv: officer, protoiilon of, in exc ution of duty.

XECESi^ITY:

as excuse for unskilled person, -.b.

a.s justification generally. 170.

authorities of, 129.

" compuLsivo,' 175, 176.

defence of realm, act. necessary for. 1-.3. 1.

destruction of property ju.stified by. 1-0. 171

interference with .le<-ease<l persoa\s coods. hov

bv. 172.
. ,. .

ma.ster of ship. act. to pr^^Tvc di-c.plmc just

130.

trespasses justified by, 171. 3«t.
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f dama/cs. 190 iqq.

iiii?erou-< tiling, 508,

It tradf* lompetUion.

•f dutv. 122.

pliiK- justitied liv.

NEOLicrNCE:

action of, dama^o „,„,t ^^ ^^
Aldorson's deHiiition of 4u

"

r;.™:.""™;! ""'''"«''••"""•' «o.

burden of proof on plaintiff 4I7
car«, duo, variM m apparo-t ri-i . mehoHc of rL.k. cau.,,1 l,y an,,. I, r'- 48'
collisions at sea, 481.
combined, 17.;.

eoncurren.. of Hahilit, ... rr„....r„. and .. .w,.,
,,o.

contract, how ntfe..ti<l by, 419,
contributory,

1 14 -.

S:, ::;,-::';,,;%';!"'" •'••'"' -»
equivalent to mlj,,,^ k;.
evidenco of, 443, 4'lC, 4«2, 471
failure in average prudence is, 412 443

f^llnrirto "h
"^' ""^"^'""^ "^'^-^ ^-*' ^^o. 291.

concur^nt ;ieb another pany. liability on contract,

depend, on probability of .-.mse ,uenco 39notiee of special .kn^rer tluou..h per ! ' I
notion of, general, 438.

'^ '"' """"*> ^"l"

presumed, when, 450, 451
P;^ptio„ of, in ea..s „f .„..„,,,,.^ ^

recklessness ajrgravates. 191,
risk, knowledge of, oppose,! •

, .:,.,, ^f „ „ .

ri.k,..lunta.^,e;...:L,..,.,:;'^n;f'«^'^«''-
serva.,^ action for r ,,-.

, ,..{,,, ,,,,,, '
'

,•

wrong, T,egli.ence of inu...m-.n
'^

:"^ ""' ^' '•
ui iimci,t.nf..-n. ,,..>-.)i,g may be joint, 472.

NERvors on Mf.st.u. Siio.k: ('.-,,«.,., ,„r ,r-
50—52. "^- "^'

•' ">' remote.

Newsp.m'Er:

apology for libel in, must be ertectual T') ,editor, admitting publi, ati.n. not rlr, t .,;„,
of contributor, 252. ' *^'*''^' "'""«

fair comment in, wiut is. 2<i0 s^y.
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NEWSrATFR

—

con fin 'If'!.

Law <.f Libel Amondmont Act. 1H«S...27«.

"(jtwiul prooc*!!^*! in iictiim It lilicl, 279.

\.-ndiir of, nut liaMi for lilxl, 251.

volunttcrfd rf|Hirl» to, 270.

^-w Tiini.: for fxicfivt or iuadwiunte damages, 184.

And tee COUKT.

New Zealand: lunatic Hai.lo for a>>:iuU in, 34.

Notice:

eir«t of, on lialiility for nt v'1ik"'"'<'- ^*^-

judicial, of eomniiio fact.", 451.

of i.pwial cinumstanccH, as affoctintt measure of

5456.

of special rUks, 4«}1.

Ncis^.N' n:

al)atemont of, 424-428, 434.

A«d »<•<• .Vbatemlxt f N usance.

acts useful in them-olves and in convenient placo

411, 41.7.

"comin^r to nuisari.c," d.ictrino abrottatcd, 413.

common, right of, nuisance to, 424, 425.

copyright, infrinjccment of, 4.^4.

covenant, in, const ruction of <ird, 412 h.

damajfC niu-it be 'Wn, 186.

damat'c, particulii trom public. 407.

from private, 409, 410.

damages lUr, 428.

enjoyment and ooiufort affected by, 412.

r.rni- of, raiseellancous, 416.

liij(h\v;iv, to, 42<'i.

injunction, 421'.

injury common t . many porson.-J, 418.

/«,/( 1/1 le nlienn atfoct<xl by, 411.

lessor and le-w'oe, liability of, 434, 435.

lipht, obstruction of, 419.

./,„/ see LriiiT.

market or ferry, to, 424.

measure of, 412.

iiwnersliip, affected by. 410.

partio-! entitled to sue for, 434.

parties liable for, 435.

private, what is, 4'Jit, 410.

property, by use of, fir unusual purpose, 417



INDEX.
:'>i

publlo or privut , »o.-..

puMir, pii»„.„fi,,„ f„r ,q,
ri>mi«dio< for |'4

rrr7„::'';;::';;',.:i:r
"'"'•*• ''--»-.

trei- falli,,^ „„ hiVluv„y. 493 /.

"vcilioiisriiKf. -1 10, 423 ^4)
vendor or purd.as..r. liubility '..f 437
What amount* to. 412 ,q,,,

•
'

asurc of damages, Oblioatmv:

and 1
• ?ipr.s|iip. .'j.v;. .V57.

'•r rfr/„/o in Hon,,,,, j,,,,. ,-

qnfifi ex delicto, 1".

imp.>-P,| l,y gtafuto. :.Vi, 2«, 131. 1,30.

Occi PATio.v:

int<Tf»'ronoe with 33,S 3311

OllKf;: judiiial or minHfrri^.l, I..7.

0(KirEi;s:

costf of notions as^iiin-f, 210 y.
cxcoNs of aiitliority l.y. r.Ml. 121.
liabilif.- of, for maliViou. misconduct 337
limitation of actioas a^ain-f, 210
naval and military, act** of. 122.
puliiie, a<ts of. 120,

•ubordinato, to what , -.t^nt protoot.yl. 121.

Om.s„o.v: of lo,.„l duty. \,,\n\\tv for 2.5.

J MJixr: authority of. IJ*^.

P.VEI.H.MKNT:

dchatos in, fair rt'j.orts of, 274.
disfipliiiarv orders of If, ,11^. ^t <

123
• °' """^* of

« omnmn., nor - -.aminahle.

governing body may be ^iv.nab.,Iut.pow,.rM.,v l>o i>7I-^t,on to, ac-tion d,K. not lie a^ait^t me.nl.r' fo
"

'.f *^ito present, 337 r.
'^' "or niusal
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PaELIAMENT— contiiiiieil.

presiding and returning officers at election for, poi

127.

proc-cedings of committee, 266, 267.

proteotion of words spoken in, 26o.

publication of papers and proceedings, 274.

Partnerst'i'":

pxTiulsion of partner, 126, 127.

r.-.bility of firm for partner's fraud, 98.

Papsfxcek: rights of person accepted as, 545, 546,

.hid see RailwaT.

«Pa=sixo Off ": action for, distinguished from action f

315 s.

Patent Rights:

principle of slander of title extended to, 314.

relation of, to possession, 380.

Peecolatiox: underground, no cause of action for, 1

Pehson: wrongs to the, 7. See Assault.

Peksosai. Action:

classification of forms of, 571.

effect of party's death on, 61.

Personal Capacity: with respect to torts, 53 sqq.

Personal Estate: damaged by personal injury, no caus(

66.

« Picketing," 235 p. And see Trade Disputes Act in

p. 579.

Pios:

included in term " cattle," 478 h.

straying on to line, damage by, 478.

Pilot: statutory exemption of owner from liability for

Plaintiff: a wrong-doer, may still recover, 177.

Pledgee; abuse of authority by, when conversion,

Poison: responsibility of persons dealing with, 509 iq

; .^^^si:::%i^^mmmmm^m ^m>:



a for, position of,

74.

[5, 546, 550, 551.

I action for deceit,

, 314.

m for, 153 sqq.

»qq.

, no cause of action,

6 Act in Appendix,

bility for acts of, 84.

, 177.

version, 368.

h, 509 sqq.

INDEX.

Possession
:

coastruetive. 283. 349 „,.

copyright, relation of, to. 3S0.
derivative, 377.

derived through trft<piis,«er. 378.
distingui.shed from custwly 347"
^mediate, plaintiff in trover mu.t have ri.ht to 360
2^_ -.-arded than ownership i„ early llf 345

'

obtaining of, by trick, 563.
of rightful owner gained by forcible entry 390owner not in. how far liable, 532.
patents, relation of, to, 38o'
protected by law, the reason whv. 375, 376
reetitution of, after forcible entry, 389, 390npht to, commonly called property 346
taken by trespass, when complete, 391, 392
trespass, relation of, to, 348
without title, protected aga'in-t strangers. 373, «74.

Post-Card:

publication of libel by, 250 276
.-ending defamatory matter on,' 250, 276.

Pound: feeding animals in, 397.

Pbescription Act: effoc't of, on right to light, 420.

Phdjcipal and Aoent:

h1-1-2 °i
''^!"*.'^^'*P--«>-entin? principal's authority 548liability of principal for fraud of agent 306

r^n of liabUity, 309"
"""' ""' ^^"*' '^^«-

when principal must indemnify agent, 199. 200where principal is a corporation, 308.

PRintin'o of Libel: „H»,a /.W. a publication, 249*.

Pmson: what Ls, 220.

Pbivileoe:

"absolute," in law of defamation, 267
communications in interest of soeietv or in -»if . ^•

of, 270—272.
^iciety or in »elf-protectxon,

conditions of, 268, 269.
fair reports, 273.

friendly advice, 332.

information for public good, 272.
judicial, in law of defamation, 266.

"03
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INDEX.

PElVILKfiF.

—

roiilintiff.

I.arliameiitarj-. 265.
,^

privilegod oecivMons. and excess. liO. .11. -'", -

"qualified," 268. 273.

PRlZK-FinJiT:

presence at. 162.

why unlawful. 160. 162.

with swords, formerly common, 218 >.

PriPEiiTY:
_

defence of, act^ done in. 174—li<J.

dutv to re-.pcot. 21. 342.

^ood.s, of, comn.only means ri.ht to possess 345

Lnsferred l>;r satisfied judgment m trover. 363.

wrongs to, 7 tq'!-

Pno^rci-Tiox: whetlv^r necessary before offender can

sued, 201 sgq.

Prospectus of CmtrANV: false statements in. 286, 287

PtTBLIOATION OF LiBEL:

by agent, 261, 252.

by post-card, 250.. 276.

to clerk authorized to open letters, .50.

to person opening letter without "^thor^^ 250

unrnscious, person not liable for, on proof of

250. 251.

what is, 249.

PCBUC ACTHOEITIES PROTECTION- ACT 1893:

company earning profit not withm Act, 210 p.

but County Council owning tramways is,

limit, period within which proceedings may be

against public official. 121, 210.

PUBLIC Ofiicer: superior, when action does not lie ag

p^,ic Works: responsibility of body having manage.

a.vsER: innocent, may be liable for conversion,

QciNN V. Leatiiem: doctrine of, 328—330.

breaking down of embankment, 499.

dL^traint of engine damage feasant, 395.

duty of company as to safety of carrag» an

520.
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ro5

riagos and p'a^-'^°-

dutv of cmpany ,o ffn.o i„,b..,iki.,eut. Hscvd.m.^ of .,e.ii.c.„,.e i„ a,.;,Je„t, on. 4.^0 IV .-

exe.ut.on of und..„.U„,, i„„.,„„;,, „, ,,,,,.; „;,;„^lor damage iii, i;j'.>— 135
' «-'""P»ny

•• invitation to alight .'
.'.i^. 4.-,; ^

level cro6-.iiig oa^., 4.-.o v-/^

' '"'- '" """^'^"y ^°'- ""^'"i^'-'. -ts of sorv.,a., 92 93
to,a..u,u,,,iouof,luty,i„,le,„.,.deMtof

rontia.i, ,-,4.-,
.-,},s, .-,.-,(1

o\ .•rcrowdi'd lairijitre 4(j

'";:;s/s:'
•"• '''••^''^'' ^^""'^^'-''- ^^^^^^

P^^^nger. injury to. wlu^e train fails to .top 4«4remoteness „f da.„a,.e >utte,e,l on, 41 4. !['
,«servant travelling by. .-,4«.

' "'

sparks, escape of, 458. 498 .50.5

liability undor Kailway I'ires .Vet, i905 i^,i> 500 tt.n,o-tabl«, effect of statement in con.pany-.
'^

un,.,arde,i crossing r,.-„„n.ibility of Jupa^v' r^f ^j
Rats: daniay-e by, 497 A.

Reasoxai;i j: C.avsk:

for impriwjnniont, wnat is. l'24, 225.
luestion one n.^ither of law nor of fact •>24

but iaattcr of judi.-ial discretion, 224, 225.

Rl-> APTlox: of goods wron^^fully taken. 392, 393, 402.

Remediics:

alternative, on one e.iuse of aetion. 537
at common law in general. 181.
damages, 183—194.
;lamages or cnnpeiisatiou for deceit, 195 196
injunctions, 194.

'

-<lf-help, 182.

•statutorj- duty, for b.-each of 196
trespass and conversion largely interchangeable, 349. 350.

Ki-NroTKN,:*.: of consequence or .lamage, 30 ...jg., 333.

P'liiiviN, 346.

S.-iORrs:

contidcnti ,!. to <,ttieial superiors, 270.
tair. of public proceedings >73
n.val and mihtary o*ficerc, of, bow far privilegol 266

^
j,ew paj^r, of pub,;, „,etings, 276.

*5

'^F^^im.^iP
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REPBIiSEKTAllOS:

oom,H-i..-Hti..n or aaiua.'..-s lor ful-c I9a. IH...

to 11 clacs of iH-r-oii^, .i9H.

HES JfllK ATA, IIW.

REV.NCn O. nr,:us: i,rot..Hi..M of, i.. .a.^ "f '<"<»'>'• "'

Bem:u.,on: iujiny to. m.a-uro of .l.,n.,«.>-. ISN- l«i». ^^^

Revising Bauuihtik:

office now aWisliwl, ll8i<.

powers of, lis.

Revoiatios: of licentf. 38':—384.

^'''°' absolute, at leant ..o.ui..al .huuafro. recov.ral.le fo

of, 180- ,011: !

a*«..rtiou of,,dLstiuKuiHh«l from selt-defenc-e. 1

exercise of, not cause of action, 149.

whether made wron^rfulby malice .n tact,
1

licence diatinjtuishiHl from. 53(».

writ of, 12 k. 13.

Risk: voluntarj- tukinv' of, 101, H^ .. 147, Uil-iVK

^""'""c^ncurrent breach of contract with delict i«, 5,3

contributory negligence in, 592.

death of party, eftec't of, on rijfht« ot action, h

distinction betw.H>n ri^rht to personal .security a

property, 193.

inevitable accident, man not liable for. 138, h

l.ffls acth>,rs in. compared with common la-

"ction, 536.

1 .al actions of, 138.

obligations, e.c delicto, 15.

pos,**<ion, 348, 375 t. 375 u.

theory of cii/p", 538,'/.

ROMAN-Dirci La« : rule i.. /','//-"'» v. FUUr/.. co„

492
'

BCNNISG-DOWN t'ASIls, 145, 193.

EVLA.NDS i: l"i.Kniii:r.:

American opinion as to. 491 /;. oOb r.

oon,siatent with Koman-Dutch Law, 492 A.

rule in. 499 koii-

applies between parties having no m>

494.

r,'i'Y.'aB*<j» u
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Irlii'i t-ollsLstfllt witi.

INJ)KX.

S'.ammm .\t .Mm.naum, 2:!s /y.

^CHOOLMASTHl; authority of, „ver pupil. Us.

^' .BNT.:.;: ,|..;triu.. of. .s to ,L„u.^,. hy ..i„.,ls. ^o:i.

SiOTUMi (law of):

ii'iiiiihitio riri.ii^ l,),s.

""'i,.„Mi,,h,s. .i:,..rn,i„ .,,- „.„ , ,,,i,„, i„ ,.,

vo.n,.,.usation for ,1,,.,,.,.. l.y ,|,.,f|,, ,j,| , j,,'
' '

•common .mi-loynu-n,.- ,1.,..,,,. „,• ,„,,,., _

tr-^spas. by parachutn. .il ;.
^ ' "'•

SE.A.AIKX: not «-itl,iM K,u,,loy,.rV l.ial.ility Act, ,ys7 c.

SEDlf riov;

iiftioiLs for. 230 -y/y.

•lamasres for, 190, 232.

'xomplary. w,.,„.,,,II,. „,„.„„,, i^^p,! |,v the (

190. I'll. 232.
what is ...rvicc f.,r thi. pu,pr,-o^ 231 .,yy.

.Sei.f-])kkkx(i::

Msraiii.st wroii|rful a.ssauit. 21N.
.•.-.rtiou of disp,.t«l ni,ht .li„i„.ui.he.l fmn, 175
dmuasros. „on,inal, wh..,-,. i„i„,y .K-casioned bv IS5
in,Jiin..s to tlilrri person r,..ultini; fron. 3" 176
right of, 172, 173.

' ""

Separate Profeuty:

eo.sts ami damages payable out of .57

damans recovere*) for i^rsonal injury are .57
tr('<ipas?ier on. 5H.

"

whether husband can bo imle,n,ufle<l from. .58.

Sekvaxt:

act3 of, outside liis authority. iV.l^'iii.

arrest, of supposed offender by, 92. !»3.

beating. 227 228.

constructive service, early l.iw of. 234.
conversion by, in master's interest". 3(;i 3i;" 3,j(j
Oown, liability of, for acts of, h.5.

custody or pos.se>sion of, 347/,.
departure from masterV business S7.
enticing away, 229.

'

fraud of, %.

15 (3)

707

iinrt,
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injuries to, by Wlow-eivant*. 9M.

injury tf., when mi-'tpr interfere-. lOi.

intimidation of. 'J34. 'iZH-

may change raaj.ter p.o fu.fiure, 83.

menarc to, 231. 235.

mUtake or extvM of autli.>rity liy. 90.

ncKlistence of. in oomiu. t ..t ma-ter'-^ l.uM.ie^-. Sb.

pilot Ls not. M.

-eduction of. 230 'q-h

«ervirc. what is our-e of. 8.).

who y, 80.

wilful wronf?.s of, for masters purpo-o.. »4.

Aftd tee ilAsTi.R .\xd Servant.

Sekvice:

of young child. 233.

proved or pre-umed i.. «eti,m for 9«luction. ..Jc -,',

SeW-vc: carried on n^i^hbourV h.ud by fl,.xl-w.ter. whe

nuisance. 493 /.

SHi-F.r: trespassing, infection of neighboar". h1u»p by. ot

Shebiff:

immunity or liability of. 121, 1— .

power and duty of. to b.euk door. .Vc. a. execunon

oesa, 394.

remaining unduly Ion? in possession. 401.

„ rity of master. 129.

, «ro, iuty of owner as to ^iafoty^ot. .)'.0.

ibutory negligence of, 464, 4T9.

.amaire. division of, rule of Admiralty a-s to. 4-9

new rule undor Ma time « on

Act. 1911... 480.

liability of owner a8 carrier. o40 o.

for acts of master, Si. »4.

for acts of pilot, cxclurtod by st.ii

how aft-ect«i by neglect of statu

gulatioos, 198.

shipowner's rights to refuse .-ervioee of particular t

wharfinger', duty a.s to condition ot bed of nver

to wharf, 320.

wreck, suiilveu. duty ut owuei i-i w.i !-<^-

.'*t-^J^I»^-j'*KT.
.*J

w^:^^.
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tl.

1. -2:51' -/•?

Iter, whether »

(p by. oOO r.

ixei'utioii of pro-

1. 479.

rime Convention-'

84.

ed by statute'. H4

t of .statutory r>

i-ticulai' tiiar. loo

of river adjui'
"
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Shootim;:

acro.s aiiutlicr'- Imd. wherli.T ,i tre.[.,i.-,. ;i.',.'.

liability for .iccident in. 111.

Skim.: r.iiuiroim.nt of. in |,;,,ti. nlar iimlet t;,l.,ns-. 27. I.-.O, :,:;

SLA.M'IH;

actionable, wlim. •.':)<*.

tliouifli ni> danuiy.' siistuinrd. 18s.
damajroM in action for. 188.

di.ipuru>remont in office or bu!.ine«.-. .H.-..

distintfuiahod from liUd. Jl!"

imputation of crime. -.'43.

of rtmtaifiou." dL-oiisc. 24;).

indirect lianiusrc in l)u»ines<. 247.
injunction to restrain. I9J, 19.t,

Slander of Women .\ct. 1S9I ..244.

Hpecial diirauffe. 24(1.

tofuporul loKH nc<ov*aiy to special daniau'C -MJ.

Sf..\N-|iri: or Tin.i;, l.Vi. 31(i.

absence of (food faith ncci-ssary for liability, 310.
nature of duniiij;; t|Mired to support action of. 310.
relation of, to orHin::ry defamation. 31(1.

S0VERi;if.v: foreign. canM..t he .sued in Enirland for iK^ilitical ar
116, 117.

S0VERil.;xrv: acts. <,f. h.,«- far c.taminahle. 116. 117.

SPEClAr. D\.mai;e:

in law of slander. 240, 241.

involves definite feinporal loss. 242.

SrORT: hurt i'ei*ive<i in lawful. UiO— 163. 217, 218.

SPRIXr; (tUXS:

authorities on injuries by. 16.5.

threat of, ageless. 403 /.

Staircase:

when not dangeroas, 4-51. 459.

of flat, liability of owner for safe condition of. .51 s.

Stanti: safety of. gruaranteed by oontractor. 519.

State: acta of, 112—117.

:.S«..

.«ns^'^7^
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STATtJTE: .,...• 1.1.
tt.tional.Io damnsfo i.iu^t li.- within ini..l„f.» aimod at b;

iirt-i autliorizwl l>y, 131. \'M-

rnution r.v,uinHl in .'xonl^. ..f jm.wcix .onfeiml l.y. 1

iliit-o-. cmitwl liy. l.re.K'h of, 25. i*!, 19«-

ienif<!v undor. wlirn rxdniive. 'ifi, 1«7.

SrorK Kxn.AN.iK: refu-al to r..-« Tt . i.n.Upr. 126^. 127./.

STlMS.il. I : lias n.. rau..- of action or. \.mirl. of rontra.-t. .

Si SLAV: MntutoM fo' tlio olworvnnce of. in United State*.

Sukofon: n.tion against, for mmii-a-mnce, .i38 ^.

3

TEiKiiMpn: . ...

....nfli.H l)etw«-n KnKli-.!. and .\ii.vi ..an authont.o.

rights of re».'iv«r of meHsaare. .559 ",/>/•

sondinj; dofamatory matter by. 249. 277.

Tf.Nants:

intimidation of. 234. 235.

in common, tm-paH.* lM>tween. .371.

of flat not liable to another tenant for damairo i

from' breach of a(?reem«nt with iand'ord to i-epai

TeNTF.RDKN-s apt (Loim): how far now operative. 30.',.

Theatri":

ejection of tick«t-ho"er from, 383.

hL-sing in, lawful in absence of malice. 323.

lessee, liability of. for .ondnct of performan.e. ol

Thibti I'ERSOV:

intervention of. no cxou-se tor negligence. 48 />

injuries resnlting to. from «<lf-defence. 32, 176.

title .>f. justification under, 372. 373.

malicious prosecution of action in name of. 321

wrongful act of. injury resulting f-m, 47.5 i-

TiMUKD: waste by cuttin^r. 3.18.

T'.F.-TAiii 1.: railway, effin-t of statement in, 299.

Toi'T*

,.ases of, whether contract or no .ontract betv

parties, 545.

..au..* of action in, eo-ex.-rting with oon+r.-wt, 5

classification of, 6, 18.
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uthoritioo as to

mani'e. ol8

ice. 18 /).

32, 176.

> of. 321.

47.') 1.

377,

i-<iiiiiiioii-lii« term i.\( lii-iMly. ,-,.

••ct- ill a.fi.,ii» fi)iiii,|<t.| on. U)>.
ii-uiiiiiul uffrncf (li»tiiiifiii<li..(| from. 4.

di-<tiiiifiii.li,.<l f,.,,|„ hicacl, „f roiitriiH, 2.

<l'>iiii-«»i. (lutii-,. 3,
duty not to do iii:|;,wlnl Imin,. .'(».

iiifmit. lialiility for, j.i, Mi.

law of. ill tlin-f ni:iin licud^. 21.
imtiirc of. in ifiwnil, I. h.

n-lution of. to contruct. .V.U „,,,,

to moral wionjf. II.

riiflit" of I'-tioii in, not a»-i;fiiiil)l«.. 7.(.

-.tatiitorj- .livlMon.- of a.tions founded on .•oiitrii.t

woivor (if, for ,,iir|Hw.. of .-iiin^f in cmtract. ,V»7.
wroiijfH wliicli ure nut. .>.

Tbactjo.n |;.s.,im.: „n |,i„i,„,,^. .-,y,-, ;,j^

Tkade offensive, not ju-tiH.,1 l,y innocent or nert...arv -huracU-r,
414, 41.1.

• '

Tkadi 1)1.-411 ri:: wlmt U, 3.30 «.

Tr.kdi: Di.siTiKs .V, r. lW)fi...98. 3.30. 333, 3l(i.

toxt of .\e(, 579.

Tk.4Di; ,\l,MiK.- : protection of. ai3. 314.

Trade X.\.\it. protoetion of, 313. ;jii.

Tb.ADE I SKi.V:

actions agaiiLst. for pro.,, .injf ..read, .f .ontra.t. I.efor.-
Trade tiBpute.-* .Vet, 331 :n:j

damages agaiii«t. in <(uii,.i .„pora
K'ven since Trade Dispute- Aci

intiniidatlon by, 23fi. 334 ^i,,/.

not now litthle for wrtinirri of .«. r\ „

existeni* of tra<le df-pure not !>>

Trap:

danireiN in nature of. .)J«. j^;'. ,,j(j

set by railway <ouipuiiy, 550.

I».ii il.^ eannot be

334.

lial. t\. as.

Tree:

accidentally faliinjr on to h.irhwav. 4M
projecting over or into nciglibour's land
right to cut. overliansriiitr branches, 42.'>.

'/i'ct,e an to notice, 425.

yow, npighbour'.s cattle poiso.iod by, 495.

(10 (^.>. 495
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:}«!•. Itio.

•2'28 ;. ^9 '

„l, :,nt,i> niiinot ari-i' from mlif.a-anoe,

iiIkivp or iimic I- (."-"uml. ilM •!"»-•

aituiil .lamut:.. ii..t i.ittt.rial in. IS«.

BKgruvttt«d, IBO^ -IS'J-

iiin raft. i.y. -JSl—3*3-

l)8il.'t. I.y. Mii.

lialliMJii. I'V. 331—353.

,.«-«.. »r, wli.-tlier a.tiun for ..•.l,..lion iri.

.attlp. I.y. -m, •'^X. ••"". •^"••

.(Mitiniiiiig. .Wl.

..ontin.iin^. re^traiiial.l.. I.y inj"'"' ^0»-

(•<).t!< in iiftinii for, 402.

.Inmii.'i- n.it .i.Mo-sury to .•institute. :l'.ll.

,|ain..jrp' i'l '"•«"•"- """ "*''• '•"'' '"'

felony, mer){<<l in. iOI.

«slierv. to. 3«0.

foNMKii land, t.i,. not a.i ..I.!'', iO'. •i'"'

fowl, I.y. .iOlt ".

tox-liiintin(f, ill, 399.

pootl-^. to, how coinniitfed, 3.>3. 3»4.

inevitable ucoidt-nt n\e\i^. 13<i.

intention not material in. 9, 11.

invasion of provcrtv. l.owver .•.ll«l.t. is «•

justitication of, 381- 40'.>.

ju-titication on gronnd of national defonce, 1-3. 171.

ju.titiration. s,wiul. wl.ni prope-, 146.

land or good*, tfl. 350, 3.53.

liul.ility for i.ja'i<><inpnoes of. 37.

iunatii', liability of, 54.

iiece-'Nitv as excnse for, 171, 397—399.

n.iisan.e. di*.tinguisl.("d from, 405 x'/g.

owner entitled to iran.ediatjMH..se*4on may sue for,

IHMial action ori^'inally, 577.

possession derived through tre^pass.-r. 378.

rationalized version of law of. 14.

relation of, to conversion. 348.

to larreny. 347. 353, 354, 393.

.hooting, across another's land, whether a. 35-2.

spring K"ns threat of against tn^spasser useless, 4

tenants in common, between, 371.

theory of, 142.

tree, enrr.iaehment I.y branches or roots of, not a,

waiver of, 356.

wanton, 190.

wife, taking away of, i.e., '227.

writ of, 12 I.



;•, 11)0.

8 ', i9 I.

1-23. 171.

sue for, 376.

a. 3.V2.

useles*. 417 '.

f, not a, 353.

Ul'KX.
( It

'III-'
I

lit ,l.liif.iv !> . :{78,

Ti "\i I : ai'liuii ,,r. |;i, a|«i.

|M.,|„.rly t,ai„rrin' ...tj.M i

,,„lt-,,„ ,it ,.., :!»!.r

"I"''"' '"' '" ^""" •'•" !• • f A.r ,|,H.. no, Ij,. :j,,,,.

'I'l:! Ill
; a. ju-titic iitiun. Jtil.

I ~-
1 \ii < 'iiMcii 1 1 iii\:

Aiiiiriciiii law of, Ulli.

i'cM'l.i|.ii lilt iif liiw of, .'11 I. ;l.).

"'"" ••"' "•""" '•"• 'li-tilMtl >,. „. ,t„i| ;i, ,,..11 f.M
.•it, 3I.-. :.

•n ' (N<«lliii>f is ,„,( ;j)r>.

111. ai|i..fi inainlaiir.'d.lc fi.r, I.VJ.

wlint i-i, I.VJ.

I Mill. SiMl:,. l,u\ IN. Srr .\mi|:|,as \.s\\.

I MMl;-iiv: <iiiasi-im|i, ial |„,«,i, ,,r. i-k,

IMwuii .\i;r;i:Mi,M: .ai.-,. „f a,h,,„ . niM.-t...! «ii|,, 17!». |,s().

" i.M.XUM l.l.\ : jii.lirial ti^r ..f, ;5:;o.

I sin: i.ifnimi.tii.ii ilrawii frmii. ;j.".7.

\rilt.ir:: saf.-ty ..f, li..w I'.ir i;iiararit.vil l.y l.iiiM.T, ,VJ|.

\i:m>i.I!: liability .if. f<,r nui.siii.i', 137.

' iML-: (.1(1 law of, 'JO.'), -im.

\h'i:ki)V: local ai'tioii.-s ajjaiust, ll.'i.

\l 1,1 .\i;.\!is- wliat tro^pa.ss ii. Kil.

\i'i.i:.\ri ,\o.N III iMii;i\. N(v .\l,\\l,^|,-,.

\ III,r.M m;v t.\ki.m; oi i{isi<;

liy MTvaiit. ill roiii>.> i.r iiiiployiiicnl. lOll. lol, I«i7 ..,,,.

nuitiiiiiiiii; WDik iiiiilci- ri*k whicli is iiiriili'ni |,, w,,ik it cH'
is, UiH.

ilistinitinii lintwc<ii iiii>\ italilo ac idciit co-h's ami. ItiH,

(lisfiiictiiiu wliori' im iic(r|ii.r>cnc>, Kiil.

in .''iMirt. I(j3, Kil.

qiic-tioii wliotlicr plaintiff trxjk the risk is u.siially <iuc.stion

of fac*. UiH.

lelatioa of uiiipliiyer"* ncglijjcnco to, Kit).

v.—r. m

.*,%;• ;f^ ^BS WIP^:
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Voi.f.Niri I';

assistant, is as rcjiards lui.sUr in sai.u- po-ilioii a^ '

IWi.

liability for acts of, 82.

entry on laud l.y militnry authontio.; in time of,

txccutivo acts ill time of, 123, 171.
, , ,,

.state of, created by attacks of hostile aircraft, 1-4.

Wauhantv:
. , , .,,,1

cxprcs.s, on f>alc, formerly siiwl on in tort, -Jl.

implied, of agont'-s authority, 548.

obli|,'atiou of, oil «alc lor ^iRcitio i.uri*.se, oH a.

Waste:
what is, 356.

American law as to, 357.

C(|uitablc, 358 d.

landlord and tenant, a.s between, 359.
^

rcaonsable user of teiicnieiit is not, 357.

relation to lonversion, 350.

rcmediiw for, 359.

timber, by cutting, &c., 358.

\Vati;u:

CMcai>c of, from canal, 498.

rc«iKjn8ibility of persons artificially collecting,

except where storage is a duty, 498.

under land, rights of using, 153.

Way: limited rights of, 397 A.

Whakfinoer: duties of, as regards river bed in his posse

Wiie: trespa-ss for taking away, 227.

And see Makriku Woman.

Wi.NUows; alteration in, docs not dosUxiy claim to lig

WiTNliSb: immunity of words siR.keu by," 2WJ.

Women: impuUtion^ of unchastity against., 244.

WoRUS:
.

alleged defamatory coiLstruction of, 252.

cannot 1m; assault, 217.

repetition of, 250, 251, 255.

Workman: ^.^

who is, within Employers' Uability -Vot, 1880

Trade Disputes Act, 1900...330

.«i.4s;r-e«K



ition aa servant,

iiiic of, IVl.

•aft, 124.

!, oil a.

llec-ting, 489.

INDEX. -
, r.

WiU.K: Hunken, duty of owaor U. war,. „tl.cr ve.«cls. m.
Willi:

of aci'outit, 12 /t.

of assize, 13.

of covenant, 12 k, 13.

of debt, 12 k.

of deceit, 12/.

of detinue, 12, 14.

of entry, 13.

of right, 12 *, 13.

of tr«4pa.ss, 12 I.

of trespass on the case, 12,

WnoNo-DOERs:

wjntribution befwcrn 19;).

do not forfeit rights of artioii, 177
joint and .several liability of joint, 198.

" \VK.,.N(iKL,.Lv ": judicial use of, 330.

Wkong.s :

to tlie i>erson, 6.

to property, 7.

to j»cr.s<jn and property, 7.

See ToET.

his posseeiiion, 5'.:520.

iiu to lij,'lit, 422.

244.

THE KND.

Vot, 1880...587;.

306...330 a. LONDON: PEUNIKD BV C. i. ItoWOKlil 88, fi;ttkii Hiii;, f.c. 4.
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