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API>ELLATE 1)IVISION.

STEELE v. WEIII.
l'art?>tion -Appl;ruatoný for (Jrdrr for >ritorr itA

m iniýsirat -iov Raet7 612. 1 auin lL.> 1914 fil
119, set'. 15 (<1) Leuo a~on 4"biai
Cosis.

Appe; l blw the plaint J fri',ei an order ni F ilU\Riziri,.T

\V . J .. lBul1, h for th1w appel'llit.
J. (J. Fan',K.C-X foEr ;1I1 aul W~iîî u r

spondents.

' 'III Co I grv d iiitt i t fthu pi( e)Iigon of fihe. îvarnedtýi i«luf Jusê
twel asç to Ille pinipjail Ifctter iii ispt' but niud It. ru

Jigtious vfe Ioe tn ll e eetr saffidavit siilig li- madl
Mul' sib 1;I1 s titi' ' h g tlus' ue j 4 claiiî, lipou tlw -',

nui4ý t!t. Nvîthî tu' a'aiî ttlsîîsedtx~ p iii, j1' a 1udit g4 fTl

1>ANNAN(FEAM( v. MALZZA\.

Vndor and *urc(In-Age im nt for S&de of Land -- lim. f(,r
Reformatimon - e(lié f againsi Forfi iure - Pat-

me?11 of Purcase-,nom Y KxtEn3i> of T'lIrn.
Appe'al by\ thev plaiintif fronil the judqigllet olf Bru .-

6 O.W.N. 396.



TFIN ONTARIO WE~EKLY ?1OT1S.

The appeal was heard by MuoiC.J.Ex., CLUTE, RIDDELL,

and STELAD J
M1. Malonv, for the appella.nt.
W. S. MaeBraYnev, for the defendants, the respondents.

TilE COURT disxnissedI the appeal without costs; and, by con-
senit of thiepndns extendcd the time for payment of the
plaintif! 'sprhaeony

SEPTEMBER 3OTH, 1914.

SIMBERG v. WALLBERG.

Negflig ..- Dea lt, of Servant of Contractor Engaged in De-
molising euilding-Collaipse of Wal-JJangerous' Condi-
tioni-Actiont unider Fatail Acciîdents Act against Contractor
andi Oitner-ide penidenit Coitractor-Workmen',# Compen.
salioni for bijuries Act-Fidil'g of Jury-Appeal.

Appoal bY 011. p]aiiitill fromi thte judgment Of BîUT'rON, J., 6
OW. N. 3 9$8.

The appeia1 was hevardl by MUîoCK, ('.J.EX., CLUTE, ]RiDUELL

and UT1ICRLNDJJ.

J. . (odfeyfor the appellant.
L.Davis, for- the defentdantt Wallberg, respondent.

W. II. Irving, foi, the defendant Lowes, respondent.

TunE CURT difflliSed the appeal with oats.

OCTOBER 1ST. 1914,

PERifRY v. BRANDON.

ron ract - enit of Planit «t Sum per Diem - Computation of
D.ys-copi.truclii of Written Agreermpnt-1lndnsion of

Âçun4yg-e4ucQ*afrom Co'ntrad.-prîce.

Appeal by the defenkdiits fromn the judginent of MùiDDLK.TN,
J., 6 o.WYN. 621.
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The appeal was heard by Mt7uWK, .ExC.rRÎ1
ami SUTIIER,AND), jj.

W. Laidlaw, K.C., and W. 1. Dick, for the. app'11azxts
0. L. Smnith, for the~ plaintif]', the riespondént.

TnE CJOURT disnîissed the appeal with costs; ('LtTE, J., dis-

OTHR1STr, 1914.

KINSMAN v. TOWNSI1I1> OP MERsEAý.

JIlh tghway-Noînrepu ai--Ihath of ('hild hy 1i ', T/tIroivii front
11«ag9on Liabii l i f Toivishil) (orporion Nqliq n

-aluric to F(iic DIhch(s Evide mft L lcioni bit Par(eits
#nd(ý Fatal Accid nýtsAd Dmg-I'ucrnO p

peal.

Appeal hy the defendanLits froni the judgmtent Of LEFNNU2C. .,,
6 ... 597.

Thv appeal wwcs heard by MuIÂWc, C.J.Ex.,ULTROEL
anld \MI)t.i.ToN, .JJ.

J. Il. Rodd, for the appellants.
M. Wilson, K.C., for the plaiiiitiff, the, respondenit.

TaE CovtrT dismissed the appeal with eosts. subjeot to a re.
duetion of the damnages fromn $1.400 to $1,IOO).

HIGU COURT DIVISION.

JALVOýNIRIMOE, C.J.K.B. ~a~iza28'rn, 1914.,

WOOD v. ANDERSON.

Nale (if Anm Wra4=rat-Evidci1e - Preponder-
aince of Testîmony - Returti of Hlorse - Damagc-Pitr
c-hase-price and Expentses-Aniciipagefd Profits- eo.
,n r s.

Aetion for dlainages for breach of warranty iipon the sale
of a stallion.



WV. N. Ti1 th'yv ami WV. D>. M. Shorey', for fthe plaintiff.
E. . 1ortrK(i'., anîd WV. (,'artitw, for theî defendants.

r. M'reîîuîwrial onîparisoni Ps not a eoii$sideratioii of de-
<'iiveimprtnce Vie tarki 1 vidu, 4tiî ed., p. 83*2;

lh'st on 1-dncilt d., p). ~
Thu si-otchI aîîthoritics perhiaps put the inaxiiui bettur, as

il is eieai'1IlO nol11oîîhned 1 vurbal j dne They say: Tisti-
»iouîpod!radasiîî,f o w1i m ran a lk. Max. E4. Er11sk.

I îîst. lîk. [\'., tit, 2, para. 261.
1iii lind her thlt ti.stmiioii of thic plaintiff, baeked by fthe

vIviar ai icsv eie of John Brighit, flhe president of
i 1w ('ldi-dali.soiain and of Il. S. ('lapp, V.S., more con-

11milîj Iha ltat of, thc (.1o11( of wiîcse alled by flie de-
ftendantits.

Thert, is also) tia1 view of 'Shelley ;înd William G. Ander-
son, couiJnMS Of' thi, deeîas s f0 fthe deforinity of the horse

I ;a11 qIllite miisldo 11w wholo eývidvnce. that, the lior-se .

dlefets, <xisit-dt' ronil ls birîli. ani i r lot the resuit of' aiy
imprupertretiient or w;iit of propuer treataint by thet p)laiin-

'l'hu ilcfcmdailts ninstf fiav' known-1, and 1 filid as a lfaet thant
thî' didkîîo. taf thiw plaintill waN1lttd file staillioni fori.cd

ýI Iid t hut his detfi-cis volid 1w iupfuat n aft least a
lare ît'rcnt~eof bis otl*sprn-ig, aiid hiat lie was iunfit for

The-rv was lioth ani express ati anl imuplîedl warraiufy. They
vna vo-exist linless they.N arP inoni tent:hiejailai on sale.,
kth c., p. f122;: Oliphanit oni Ilorsus, Gtlu cd.. pp. 119-12L. The-re

ýws 1broacl of hofli. Tht' horsew was usuliess f'or fhel pýllaintitl's,

piurpost-s, and lie is entitled to reoer hack t le purv1hase-
. ............... .................. $,SM. (00

rigt........ .......................... .... 34.60
Inn c. ............... ...................... 15.00

axfse i Mapie Cut........................12.00

$861.60
1 t1jink fic epete profit, from flic service of mares i,, too

sjîuaieand rentiote. A id 1 th1ilk tllhc plaintiff ouigîf f0
liae mniî ilitt, otht'r items whiehi lie elaims, for board of

hort',et., >yretiuri of' the horsv or sale after nofice.
*tugnintfor tjiv plinift for $8'616( and eosts.

7111B IVEEKLY NOTES.
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MIDDE'ro, J.SEPTEMBE1iA 29Trî, 1914.

Absolit<e Estui 1< ia liwatpacîijy of Lt y t  laynu n
of Corpus luJ'sl(<npnj

Motion hy Aller Siitari for an ortier dt'terîiiiîg a epueson
altrisnipoi fthe mlli of the late .Josq)hli shea, mhu divid on

th29111 septriiiber, 1912.

N. W. ltowell, K.C., for the applivait.
W. 1). MeI>herson, K.X., for file c'xtvîitors.

3mIvî'eTo, &-Tihis xviii bas ali-eady bren before nie for
considerittion. Sec 4 O.W.N. 1395,-.

A quwst ion nlow aîiro't with reýsqwrî to Ille gift ta tut' tlaugh-
tvr AWe 8hearti. Théi gift diirs ini ternis fron tCe gift Io
thle son Vrederivk. Ohi the fornier oecaisioii 1 vaini, ti thle von-
cluionm tliat the~ eliet of thv gifito Y rI'riek ok tid' revoinue
ariaingp frotît the mui of *4.00( to lie iîîvvstt. mas in èivv hini n
absolute iiîterest iii the $4.0010. Thc gIfto the'dugîe Aliv'e
is of, the' inituest. <ividenît, andi utîa revenueît iiîîig front aul
ôtht'r sui of, $4,000 to h1e set apart andi ln"si î the'vtu
tors. Thiztý incoi the testîttor irirts she bupii in iihilf-
yearly pilyuelits to tiny dalihter Ahie Sitrard f'or lier proîwr

maiîteiaîerandi upr. nfess, tlîi iiiakrs al ii mtion, thue,
case is govrîme ty the fumier tletrrniiîmtor aloi tht înth.
orities there citeti.

,\rl. Riowr-lI argues that tue m ortis f lor lier pri ur support
and daneane'to tiot iii aîy way put (sua tlie dbeoutd gif't
to the daughter, but înerely indicate th, niot\v or pumrpo

hihwas pri-sit to the id ol'fil th'estatoir.
Tho ra.se appoars la 111v tao le govrrîid u v ht'deii of the

Appellateý 1)vision hu iv Re obmrt liâogeBrrett. fi O.WVN.
267. That case ;erves to shew lîowt aîniost ixpuiîit is to

eu>tt down ait absolute gift by authîî1hih art'ly goes to
shew the miotive or objeet preseuît tW tht tstr's id whe
mnakiîg the Provision. 'Po rut downt thlt gift 18 to add soniv-
thixîg to the will of the' testator.

It 1i concedeti that the daughter is not of stonne imontuiy.
The tetîtator hast as«niîed to appoint a mîarried ttistt'r lier
gtardian. There lit unfortunatvly sute fricton i the family,

ommmM"M
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arid thei daiiglter ifotlivn with this inarried sister, but with
anotherl imirried isr.Thu iippciutîueiit of a guardian for an

adi s. 1 tliink, mugatory ; but it is plain te ine t-hat 1 ought

not to ordier the nmoue to v he)1 pa!id over to this lady, as inentally
she is mitit Io caire f'or, it. Mr. lwl is quite coentent that the

nîotey % shwuidi he- paid over to ai truist companY for lier henefit;
iiid it apasto iiii that, iii view of the feeling ili the family,
Ilhis l", butter than1i luaving it withi thef exeurtors..

Thev trust copnyiili haive ;iithlority to pay over the in-

coille f'or thelintmmuc of Miss herd with the approval

of' thet ifflielai Çur iii an resort înay he lt had to tîme corpus
jit iiniv timuet tha;t it is necvssry, bt this sliauld not bie without
naotivo ta thie mniberws or the fainily repr-esent(d by Mr. Me-

l'lwîeo11 No thaýt evcry pr-ueulition ivi bea liad against the waat-

iiig or the mnoiwey. I do not thlink itla neesa to appoint a
-iuaridiaxi or cmxite

'ostm or both parties niay, 1 tinik, p)roperly be paid out of
Uthe s.tltor-'s estate.

MmOVrN .SPIME 29TH, 1914.

WilCe ('un irti n- Trmei-No4 i ndPesalyPwrf
, 1paini01)" i h tui qui 1ru,, i l (wt vr, ini Pela it o"f

rEj-rcîiw ()'f PoctaRpeenaie of DneAslt

(1t0 Estate.

Motion by va4 granidniece- of onev iooper, deeeased(, for an order
deti-roinînig a quclstioni riipon thle wilI of the deeeased.

J1. S. Jo01ns for- thie >piat
Williami I>avîdsoii KA'., thev sole surviviug trustee under the

MmuuT.ar J. :- -By b11s wilI the tvstator, wbo dicd on the
ý2Ist April, 1900, gave cranreal vstaite to his trustees apon

truist ta payi thvel renita and profits to his grandniieoe duriig lier

life, buit so that whcni shv shiould be linier coverture the suim

mjhjnIdý be for, bier seaause without p)ower of anticipation,
anid itur heri deatr 11pon1 trust as she shail by deed or- will



110111N $0Y BROS. CORKi C'O, LT1L il. PERIRIXY tt C0 1,1' 10 <y;

aipoinlt, and lui defauit of appuininent ilpon tr-ust for sueh per-
sans as wodd buv ent itled to ruodcivu the 411111 had she dii-dI in-
testate. absoltiul.y own "g tire' pr-opcîtv.

By an iother clause, eertain shaýreN i liith ( 'anada Perimanent
1,oan Colinpany go to the t rustudes lu susani lir th i;inie
ternis; th(> power of appointnient, however, becing, by« wilI only,

'he, grandînedce now elainis to bdu eutitled ta otth reity. kud
perlsonalty absolutely.

After varuful eonsideration, 1 thiuk she, is right l huir vontein-
tion. lu FarwNell on Powers, 2nd cd., p. 52, il is maid that "if mn
estate for lift, be first given and a power of disposition b)'v deed
or will added, this dous n1<t ainount to anr absolutie gift, So asx ta
vest the property' in the doucee for auitat that wvill devolve
upon his rersuaiu.if lic do uot-t exriseis poNwer of alp-
pointmniit;'' but it m(ceins eleur that when the, test ator goce
further aid providus flhat rcalty shall pass, in defanit of appoint.
nment, to the heirs or lidrsonalty ta thei Iliuortun the whoIv
etate at onee veets in]11 th veeiir.

]n re Onslow (18$S),. :M) ('h. D. f;22, Sbe0ws thlat tho fau-t thati
the * veir is a Iiarried wvorum, amd the pret*y(ii\ is given, for
lier separatr ulse, aksno df'rne

1 canulot hulp feeling that1 this iS but allother, case addedtý to
the long listlu i h tueol ffc of the ruill iu Shh v ase is tg)
diappoint the tcttrsintention. witli very' desire ta give
effect ta the initeution, 1 fimi mysi nble ta get alway« froin 11w
rule of law, which aprsta fle to be plain midi vouiehisive.

The eosts, of bathi parties will (conte dout of theeta.

ROÎsNBROTIRS CORK C'O. LI.MITI-A V. lER t.LMW
-MurnLuToNJ., IN(IABR$SP 8

Sumrnary Judg'rn ni Moti<nîforRue5G<umay-c
fidatAfdvtfI>i<pIOJc Ifr~winadB-
lief - SbIfficîiîIcY J) <'rocs1,xam 1) 1 Ihsc) ( f ( I t Cs'
-Amndmirlýelit of Writ of 1)non. pea by tiltc plintif
eomnpany from au order of Mr. llitsted,1 Senlior Rueistrr
refuingi4 suulmary judgîncnt: ante 43. MIDDLE.nrN J1., said thait
the cajse was near the border-line, but bu, thouglit thaýt it wals
one in which the plaintiff eouîpany should go to trial. E very-
thing waýs too indefinite and uneertin to justifY the, granting
o! a suinirary judgîueut. Appeal disiinissed.(] costs l the eaulse,
1, I Grover, for the plaintiff couparry. J. Ri. Rumibail, for the
defendant coinpany.
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Tow«N<> ELECTRIC LUITw CO. V. GrnSoN ELECTRIcs LimimE-
KEL:iLY, J. SEp'. 28.

(Jonvcrsiun é of a (ýl(l(s-Evid< nce - Liaibility - Damages
-Third I>uMh< sIahiy over--Costs.] -Action for damnages
for the remoiral b)y flic defendants Stein and Dodin of a motor

gnrtrset le-ased by the plaintiffs to the defendants Gibson
Electies Limited for use ini a business whieh they carried on
ini premiseaîii lu 3rch street, in the city of Toronto, leased from
,CGraniites imiiited(, who were hrolighIt ini as third parties by the
defendants Steiin aiid Iodin. Thec action was dismissled, by au
order mnade befor-e the! trial, as against the defendants Gibson
Elvetrics Limiitedl. On the 3rd October, 1913, these premises
%vert, alimost totally destroyed by fire, and the contents thereof,
invcludiig the genevrator set, serioualy damaged. Granites Lîi.
ited eýiinploytqd Stein andt Dodiin to reinove the ruina of the build-
inig and aH irbbishi. fl the course of their operations, Stein
andl Dodiin sold thie generaitor- set, and the purchaser removed
andi( dîsposwid of' it. 1'poni eonificting, evidence, the learned Judge,
finds that the deednt t iad 1)odini airc lable to the plain-
tiffs, anid that tut' third pri ae liable over to the defeidanits
- the liability eifng liiînitted to flteva of the golierator. set
Mit-il ltedfndjt Stvini imd Dodu(î took l>ossessioli of il.
This value hlie la Ietji tte findal tu 1w $125, ami givus jdg
11eutl for thc p)lainitiliS frta sunii witi 'ounlty 'vCourt co'sts
against the( defendantiris Ste-ii simd Dodin, anid for thfese dfenda " lei
ants aigainst thef ti'irdi parties for the saine ainount and the
p)elintifi's' vosts. No se-t-off of' i-ots in faveur of the defendants.
No (ots xcepýIt lus ahove, as hetweel) the defendants and the
third parties. If any' of thev p)arties so degiire, further evideiice
ais tu the. itinounrt of <linge inay bu stbîitited, and in that

event the qestioni of' the vosts of thic actÎin will be reserved.
l. Dvt)wart, i*m fo the- pIlintifs. J. Singer, for the de-

fendats ~timian Dl>od. J1. W. Code, for the third parties.



MEMORANDUM.

)RTGAGES AND AGREEMENTS TO PUlICIASE.

Éatenient issued on behaif of the Government of Ontario,
ýe l8th September, 1914-

The Governxnent is of opinion that conditions in Ontario
Dt cail for any legisIation in the way of a genera1 moi'-
in. It lias, however, be-en brought to the attention of the
rmment that mortgagees and vendors of property in some
are taking advantage of their legal position to foreclose
mortgages and securities wliere, owing to circumnstances
,lt about by the present war, the mortgagors and pur-
rsa re unable to, make their payments, and where it would
just and unfair under the circum.stances that tliey should
iieir properties, upon which in many cases they have paid
amounts.
.t is, therefore, the intention of the Government at the
ýession of the Legfisiature to introduce an Act requiring
agee-s, holders of agreements of sale, options and other
ýeurities, to secure an order from a Judge before taking
ýdings, either throngli the Court or otherwise, to foreclose
ýfeit sucli iortgages or securities for defauit ini payment
ineipal;. and giving Judges power, upon a proper case

mnade out, to relieve from forfeiture and to extend the
or payment of principal moncys.
t is not intended by sucli proposed legisiation to in any
nterfere with rent, interest or other payments of this
ter, or in any case where a Judge does not feel that jus-
id right demand that some relief be given.
b~ i the intention of the Government to make sucli legis-
retroactive, and the Judges and the legal profession are
ilarly requested to make note of the proposed legisiation

this fact."


