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Our readers will have seen the report of the Canadian
Bar Association, which appeared as an appendix to our last
Ssue. This report will be found valuable for future refer-
ence, in view of the importance which the movement is
Tapidly assuming. We are informed that encouraging progress
has been made, and we are aware that. a very large number
Of leading men throughout the Dominion, who had not pre-
Viously joined, have now become members, and are aiding in
Svery way the success of the undertaking. At the next
Meeting of the Council of the Association a programme will

e arranged for the next general meeting, the date of which
We will inform our readers as soon as it is fixed.

Recent events remind us of our Queen’s unrivalled reign,
both as to its duration and the glory of the Empire therein,
and bring to our namesake in England some thoughts as
' the number of legal changes which have occurred during
the last sixty years. ‘*When Her Majesty ascended the
throne ILord Cottenham was Lord Chancellor, Campbell
Was - Attorney-General, and Rolfe was Solicitor-General ;
Abinger was Chief Baron of the Exchequor, Parke, Bol
l.andy Alderson, and Gurney were the barons, and their
Judgments were being recorded by reporters so antiquated (as

€Y now seem) as Meeson and Welsby, who had not then
Started the third volume of their voluminous reports. Lord
®iman, whose son has just passed away at a good old age,
Vas Chief Justice of the Queen’s Bench; Littledale, Patte
Son, Williams and Coletidge (the father of the late Lord
r:llef Justice of England) were the other judges, and the
Ports of Adolphus and Ellis were in full swing. In the
Mmon Pleas, Tindal was Chief Justice, Park, Bosanquet,
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Vaughan and Coltman were the justices, and Bingha™ w;:

there exercising the energy and patience which produce
numerous volumes of his reports. Lord Blackburn, Sif Geors
Jessel, and the late Lord Coleridge were unknown, Erle P2
worn a silk gown but three years, and Cockburn had not bee’
appointed a Q.C., and was far from the zenith of his caree™

in
It has been suggested that the County Court syste™ rlts
ot

England, which corresponds largely with the Division
of Ontario, should be made a branch of the High Cou e
Th.e Law Journal (England) takes exception to the pl‘(’P"Sitl(.)n'
as it would involve considerable increase in the remuneratwﬂ
of County Court judges; inasmuch as “ it would be Tidiculous
t(? suppose that lawyers of the necessary standing and ca’pa’
c:ty would undertake the performance of the duties of Hig"
Court judges for a salary of £1,500 & year,” and SuggeStg
that an increase of at least £1,000 would be as little a8 cot!
rea§01lably be given, which would make a further expe? itu?”
on judges’ salaries of about £50,000. Even the small® ;
would make to water the mouths of our County Court judgef’e'
But ho-wever that may be no sufficient reason appears bt
been given for making the change proposed.
The amount of salaries paid to County
Englland, we may observe, is about one-fifth of that P
the judges of the High Court. In Ontario the Pr‘)portion 1?
about one-third to one-half; so that relatively the ju “ Oe
the County Courts in Ontario are far better pai # t'h‘n
judges of the High Court, as the $5,000 paid t0 Enghio
County Court judges is double the average galaries pat be
our (.Jounty Court judges. The moral of this seems
that judicial salaries ought to be raised all along the lne s
particularly those of the judges of the High Court ant Ouf
of Appeal.

r suP?

. eS in
COLlft Judg to
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Certiorari, its uses and design.
CERTIORARI, ITS USES AND DESIGN.

From time immemorial the certiorari has been understood
::0 be a prerogative writ, issuing out of the Crown side of the
ourt, to remove all such proceedings of justices of the
I-)ea,%v and other subordinate tribunals or persons, as evince a
gg?;cial complex.ion, to the .end 'that the Court ma:y enqu.ire
and be certified of their origin, or of the action which
ad’ marked their inception, progress or final consummation.
int()rhle eﬂ:ectivcness. of the writ as the tflediu?n for bringing
to 4 sp ay _the supervisory f.'lcullt'y of the Court 1s‘ n.ot co.nﬁned
. & scrutiny of matters pertaining to the administration of
1213?10 Its instrumentality‘may, with equal right, be sought
aL‘tio;ldate the tenor and 1rflpugr{ th.e'correctness of trans-
disch S O‘f a v%t body ‘of officials—individual and corporate—
arging civil functions merely.

Whilst occupied with this aspect of its purview, it should
Q;;)le)zerved that the writ, 50 far as our own country is con-
laws N has been :s*horn of 1ts's‘upremacy ‘1n the case of by-
Speéiﬁd?d I‘csolutmn:s; of municipal councils, by. force of the
Whichg enactment in that behalf of the Mumcl'pal Act t.o
ancic we have long had to conform. Thc' province o.f this

nt safeguard against error and abuse in the exercise of
Power by functionaries of the class just denoted, no less than
Y conservators of the peace (leaving out of the reckoning alto-
Sether the particular instance cited), cannot, it 1s feared, be
OPefully predicated, nor can its range be accurately gauged.
agency for the impeach-

The propriety of recourse to its
a resolution of License

glfn’lin. & summary manner, of, ¢.g., :
eeblmls:s*mners, was, if not expressly‘ repu.d@ted, by n’o means
2 Oy disputed in McGill v. License Comnussioners of .,/)mﬂlford,
T R" 665, a judgment that tends greaf;ly to d1sturb. the
Saﬁ)tresmon borrowed from old-world learnmg of the' univer-
Y of the writ's corrective power over inferior bodies.
Qertli{etu.rning to the theory of the purport and scope Qf the
orari, it is not difficult to detect a settled resolve in the
::1 Clé’ f(_)l’ generations back, to esteem and uphold it as acrea-
des‘gned, above all things, Lo incalculably subserve the
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s'(aCles

well-being of the subject. Undeterred by seeming ob '
bject®

1;; thg way .Of its being permitted to inure to the 5}1
. ne ,t’ the judges have been found affirming with tiresO
iteration, the principle that—where want of jurisdiCtioﬂ
appears——ho statutory expression whatsoever is to be cot
strued either to abridge its operation, ©f hamper its grant
E'ven a direction that the lower tribunal shall hear an
termine ” will be abortive to prevent its issué any S
planned infringement upon the suitor's privilege bein8 P
nounced to be without efficacy beyond the realm ©
of ,faCt' In England, £x partc Bradlaugh, 3 Q.B.D. 509
pomte.dly illustrates this doctrine, while to accord with it,
there is presented a solid array of cases in our own report
'%{owbeit, with us, this time-worn conception of the avail
ability of the writ in a particular case, notwithstanding its &P
parently effectual denial by statute, has been almost, if not
wholly, deprived of force, as the result of a consistent and #°
l.ess intelligible, group of recent decisions. has 1ately’
indeed, come to be regarded as an axiom that any service?

_ > T
ground for bespeaking the writ will suffice to obtain it ap? o
s€

mo

altogether from the consideration that a party’s otherw?
assailable title to it might be to suffer statutory invas’
Now-a-days, an application which invites the Court t0 unde™
take a weighing of the evidence, furnishes the only 6%
V{here the rejection of the suppliant's prayer is,
single moment, enshrouded in doubt. -
The writ will not, of course, be denied, should 10 ace
quate and legitimate casc of complicity be made out pefore*
magistrate: fix parte Ranslcy, 3 D. & R. 572 Reﬂlizing »f
well as bequeathing an index of the quality and streng?
the testimony needed to sustain a convictinn, this j“dgm he
here has preeminent value. Upon this pfOSUCUti(m t, .
flefendant had been charged with knowingly harboring ebpa
ing and concealing some vessels containing: spirits- " as
S":‘aTCh made of his premises, a gnod-sized jar of liquot g
discovered. The defendant himself was not presen duflen
the overhauling of the place, but his wife was; an wo rnoﬂ
were noticed to retire from the room with precipitaﬂcy' up
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?he arrival of the officers. The Chief Justice said, in giving
]udgment, « The evidence is too slight to found a conviction.
There is, no doubt, abundant grounds of suspicion, but we can-
ot say that this is a clear and satisfactory ground to convict.”
Bailey, J., “ There must be some clear and satisfactory evi-
dence that defendant knowingly harbored the liquor.”

~ Should some element or circumstance requisite to juris-
diction fail to be disclosed, as, for example, in a prosecution
under a by-law, where there has been an omission to offer
Strict proof thereof, the writ will also be conceded: Reg. V.
Dowslay, 19 O.R. 622.

) Latterly the Courts here have appeared more economic
With the award of the certiorari than in England ; but this
?nay be accounted for by the fact that the business of resist-
Ing attacks upon summary proceedings, instituted on behalf
of any department of the Government—a category which
Comprises a great proportion of the number that find their
Way to Osgoode Hall—has been entrusted to a permanent
Counsel, who has felt it to be his duty to combat more strenu-
ously the initial application than was the usage formerly.

There are points of comparison between the practice gov-
®Ming the petition for the writ here, and that prevailing in
England, which it may be of practical advantage to consider.

here, the motion, if made during the sittings, comes before
the Divisional Court, or, during vacation, before a judge, and
Consists of an application, in the one case, for a rule nisi, and
In the other, for a summons to show cause. A distinction is
cor‘lfen‘ed, in view of special circumstances, to permit of its
going ex parte, or upon the return of the rule, to make the
Order to quash absolute in the first instance.

Keeping in view the series of exacting attendances to
Which an applicant here must submit before he reaches the

Ourne of yltimate aspiration—argument upon the application
t(.) make absolute his rule nisi to quash—one incontinently
Yields to the belief that our procedure is not only unduly

urdensome, but imposes an ordeal quite out of keeping with
the genius of the time: that some intelligent and discreet
10ppjng of the fungus would not be amiss. There is a further



610 Canada Law _/ourna{. |

provision of the English law, as rational as it is liberz.ll’ “"hwh
it would be equally the part of wisdom and expf?dlen('y
engraft upon our too castiron system—the investing © se
Court, where cause has been shown to the rule to show catt dé
of an option to direct that the order to quash should b,e main
absolute, without insisting upon the (from a defendant’s P
of view) vexatious attendant of a recognizance.

ENGLISH CASES.

e

I

EDITORIAL REVIEW OF CURRENT ENGLISH
DECISIONS.

(Registered in accordance with the Copyright Act.)

We continue the cases from the July reports.

63) 55 9

p sTAT

—

ADULTERATION—SALE oF Foons axp Druas AcT, 1875 (38 & 39 VI€T» ©
—(R. 8. C, c. 107, SBC. 15)—SALE OF ARTICLE OF FOOD IN ALTERE
DiSCLOSURE OF ALTERATION—MENS REA. d by @
Spiers v. Bennett, (1896) 2 Q.B. 65, was a case Sta,t © milk

magistrate. The appellants were charged with selling ides

contrary to the Food and Drugs Act, 1875, which Prov
that “no person shall with the intent that the same may ap
sold in its altered state without notice, abstract ,frofn it
article of food any part of it so as to affect injurlouslyan
quality, substance or nature, and no person shall sel tiot
article so altered without making disclosure of the alterafacts
under a penalty in each case not exceeding £20." Thet con”
of the case were that the appellants were refreshme? any
tractors, and had entered into a contract with a dairy C(,)mp
for the supply of milk, the dairy company warraﬂtminder
purity of the milk to be supplied. Milk was detivered in
the contract at a refreshment room of the appeuantsv at it

can from which a portion was emptied into a churn; m 1

was so poured that a greater proportion of the C'regid not

mained in the can than went into the churn—but it ;denc®
appear that this was done designedly. There was no ev! ¢ of

of any testing of the contents of the milk in the cath
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:g?::g ‘01' mixing together its con'stituent elements, save.in
WaS‘g élls that was effected by working the churn. The milk
dl‘avg;no gl to the respondent fror'n the churn from which it was
keep h y Ipeans of a tap, which w'vas so constructed as to
the m']li milk and cream properly mixed together, 59 that all
glass 1 dl‘i}wn off sh(?uld be of about the same quaht'y. The
WOrc‘kln“Whlch the milk was served was eggraved .w1th tbe
Cl‘ean;’ Not gt‘mranteed as new, or pure milk, or‘w1th all '1ts
to 1 —see notices,” and on the counter was a printed notice

he effect that all milk sold by the appellants was purchased
tga:htzm under a warra}nty of its purity and genu.ine quality ;
their Cey took al}l possible precfautions to ensure its supply to
Antee i‘tlStOmers in proper c.ondlti?n, but were una‘ble to guar-
fore sella's new, pure, or with z.ﬂl 1t's cream, and did not there-
analygi it as such. The milk in question was found on

] Sis to be deficient 17 per cent. of cream. Lord Russell,
s .0.\;:::;(1 Wills, J., were of the opinion that even if the facts
Within that the.re had been an abstraction of t.he cream
glass 5 the meaning of t.he Act, yet that the notice on.the
Ilotice‘ nd the printed notice on the counter were a sufficient

of the alteration, and the conviction of the appellants

Wag
$ therefore quashed.

Miscuievous aNIMAL - ScmN’rER——EVIl)ENcE—DOG——NEGLIGENCE»

am(?:{:""'”f' V. (;‘/zocqm'r/, (1896) 2 Q.B. 109. was an action f(?r
avi;ﬁci for injury sustained by the plaintiff by reason of his
trinef] been bitten by the defendant’s bull dog. The doc-

1at a dog is entitled to one bite before his master can

€ m ; , : :
ade responsible for his acts receives a further exempli-
The only evidence offered of

Cation
M 1n the present case.
at whilst in

a
ng pITeVi(’llS misconduct on the dog’s part was th
anothSS?SSI()n of a former owner, it had in company with
judg‘e T dog f:hased and worried a goat.  The County Court
Wag fe:'rhf’ tried the case upon this evidence held that the dog
ent ¢ ocious to the defendant’s knowledge, and he gave judg-
orq R()r the plaintiff—but on the appeal of t‘he defendant
{smig ussell, C.J., and Wills, J., reversed the judgment and
ssed the action. Lord Russell, C.J., although not agree-
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ing that the law is quite reasonable on this point, yet o
cludes that “it is impossible, looking at the long ser! o ((),
cases extending over many years, in which the doctrin®
scienter has been applied and acted upon, to arrive
other conclusion than that, in actions for injury sustain® Z
man through the bite of a dog, the scienter which it is nffc_z
sary to show is that the dog had a ferocious disposm,
towards mankind—that he had bitten or attempted
mankind.”

TOR
. xECY
ADMINISTRATION— INTESTATES ESTATE OF VALUE OF £500—GRANT o F1'1;5 AcT:
OF WIDOW WHO HAD NOT TAKEN ADMINISTRATION — INTESTATES EsTA
18go (53 & 54 Vicr., c. 29), sec. 1—(58 ViICcT,, C. 21 0)

. . taté
In In the goods of Bryant, (1896) P. 159, a man died 1nte'sssue’

his estate being under £500. He left a widow but 10! . c
and under the Intestates Estates Act, 1890 (53 & 54 vie”

29.) the widow was entitled to the whole of the estate (s€¢ 2
Vict,, c. 21 O.). She died without having taken out a-m
tration, but leaving a will. Her executor now appi? d
administration to the husband’s estate, which was grante .

S RAV
- a ’ SEVL
PRACTICE—SOLICITOR AND CLIENT—CosTs—TAXATION —TAXING oNE OF

BILLS— ORDER OF COURSE FOR TAXATION.

. o 10
~ Inre Ward, (1896) 2 Ch. 31, establishes an excepu.Oﬂs of

the general rule that where a solicitor delivers severd b.l
costs, it is not open to the client to tax one of them ¥,
taxing the others also. In this case the solicitor had ichy
seven bills of costs relating to seven different matter® jicito?
amounted in the aggregate to £261 155 © S?me 3
acknowledged the receipt of £160 on account, and c.leuhim
balance of £101 15s. due to him. The clients pat® ing 2
further sum of £50 on account of the balance, n€ g1V1ouﬂ p
written undertaking to return any sum that might P° 1i0itor
due on a taxation of his bills. The next day the Sgawnce
wrote to the clients accepting the £50 in full of tP°
due, and of all claims against them, and asked the™ client
the £50 as the balance due on the cash account: 2 185"
were dissatisfied with one of the bills, which wa$ for £I71icit0r
and obtained an order of course to tax it. Their ne¥ %
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if:z this wrote to the solicitor saying that all the other bills
Stand'agreed to, and paid, so that thlS‘ was the only bill out-
irre Tg The solicitor moved to d'1scharge the order 'for
Wergu- arity, It was contended on hl&:: behalf that the bills
‘—‘lientut] Substf'mce one bill, and that 1t was nc?t open to the
2 bill o obtain an order of course for the taxation of part of
s Inre Byrch, 8 Beav. 124 In re Joknson, 37 Ch. D. 4333
Velss In re Worrell, 22 Beav. 634 and Re
» 33 Beav. 412, were relied on; but North, J., held that as
w:qsf)lifzitor admitted there was nothing due to him and it
thé 2 simple question whether or not he had been ?verpald,
ave :;del‘ was regular; though he conceded that it would
to ¢ een ‘lltregttlar, if anything could have been fou'n('i due
irec: solicitor, to obtain.an order of course containing a
mentqlmll than on t.he taxation of one b.ill all.tl'1e clients’ docu-
by thk gC hould be given up ?o them. Hisdecision was affirmed
prOCeZd ourt of Appeal (Lindley, Lopes and Kay, L.]].,) who
one ed on the ground that there were seven bills an'd.not
nOn,e and that after the letter written by the new solicitor,
of the other bills could be taxed.

In e
7¢ Law, 21 Beav. 481 ;

l)ESI(}N———I\'EG]STRAT]ON——N()VEI.TY.

(Ligcflll/\’e Clarke's Design, (1896) 2 Ch. 38, the Court of Appeal
helg tey. Lopes and Kay, L.JJ) disagreed with Nc?rth, J,, and
on] fhat a design for an electric lamp shade, wh‘lch dlffer?d
Siol}: ;()m Sf.lades previously used for gas lamps, 1n'the. omis-
desi of a chimney, had no such novelty or originality in the

€N as to entitle it to registration under the Patents, De-

81
&ns and Trades Marks Acts.

Tr

ADE

Lt MARK —TRADE NAME —NON-DESCRIPTIVE TRADE MARK—"* YORKSHIRE RE-
SH "'
H"-—USE OF NAME FOR SIMILAR ARTICLE—MISLEADING ORDINARY BUYER—

INJUNCTION_
Sa, I?hf’owd{ v.. Birmiingham If'l')l('g.(tr '/)’rp'
e’(clus'e plaintiff succeeded in v1nd1c:at1n his
Sauce ve use of the name 'of « Yorkshire Re}1sh for a cert
Tom mam}factured by him, and to restrain the defendants
them applying the same name to a sauce manufactured by
. The trade of the plaintiff was large and profitable,

wing Co., (1890) 2 Ch.
g his right to the
ain
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. . ars
as may be judged from the fact that during the thirty Y&%

preceding 1894 he had spent £400,000 in advertising,_an fve
the year 1895 had sold six million bottles. For thlrt)"uce
years he had been engaged in the manufacture of the Sjvit
from a secret recipe, which was sold in bottles imPreSSed is-
the name “ Yorkshire Relish.” Some years ago he had ¥ t
tered the words “ Yorkshire Relish " as a trade mal”k’f om
after litigation with the defendants it had been expunged I‘88,
the register—see /n 7e Powell's Trade Mark (1893) 2 ch. 13aiﬂ‘
(1894) A.C. 8. The defendants had not discovered the Pe
tiff’s secret, but were making and selling under the 1 afn,s
“Yorkshire Relish,” and in bottles similar to the plaintif™

. . 1 efen —
sauce similar to the plaintiff's, at a lower price. The i were
ants printed their own names on their labels, and therqppers
certain other differences between their labels and wI?

. at
and those of the plaintiff; but the evidence establlsh?‘i;h
the defendants’ sauce was liable to be, and had beet, .m?b “
by ordinary buyers for that of the plaintiff's. Stlrllﬂegl’lin
granted an injunction restraining the defendants frf)m. y aish
their sauce as “ Yorkshire Relish ” without better dlstlngd his
ing it from the sauce made and sold by the PlainFiﬁ' an
decision was affirmed by the Court of Appeal (Lmdleg’
and Smith, L.J].,) following Reddaway v. Banhani, 1897
190, noted ante p. 578.

a
AC

110
|, {ECA
D UEMAN”“'HYPO“ N ¥

CoMPANY—FLOATING SECURITY—SET OFF—LIQUIDATE pTIO
b d F,PRES"M

OF ASSETS OF COMPANY—MANAGING DIRECTOR, POWERS O

REGULARITY, Hafvey
In Biggerstaff v. Rowat's Wharf, (1896) 2 Ch- 93 ' °
& Co. bought from a joint stock company, and paid 1% £ 7 of

barrels at 3s. 6d. each. The company failed to deliver P:' i of
these, and one of the questions was whether the ¢ set ©

Harvey and Co. in respect of the short delivery could D€ The
against a debt for rent due from them to the compary: any®
question was complicated by the fact that all the C;mrluref"'
assets were hypothecated as a floating security for deb¢ their
of which Harvey & Co. had notice when they ma
contract, and it was contended that as against the
holders as assignees of the rent, the setofft ¢
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Eejset up.  But the Court of Appeal (Lindley, Lopes and Kay,
a .ﬂ(‘)].) .dlffering from North, J., held thatit is of the essence of
ugiatmg. sgcurity that it allows the company to carry on
anéi Itl]:ss in its ordinary way until a receiver 1s z?ppom'ted—
to 1 erefore as there was a total failur.e of conmderatl?n as
Weree money paid for the barrels not deh_vered, Harvey & Co.
rece; entitled to sue for so much of the price as money had and
as 4 V‘?d to their use, and were entitled to set off this amount
2gainst the debt due by them to the company for rent.
ag‘;Othelj point in the case turned upon the powers of a man-
g director to bind a company. It appeared that before
C();ena'ppoil‘l‘Ement of a receiver Harvey & Co. had'pressed the
arrg lany for payment of their claim for short delivery of‘the
tors 0:, and at a meeting between them and the three direc-
& co the company it was proposed, but not finally settled, that
of Secmpany should issue debentures to Harvey & Co. by way
Wi urity, and should hypothe'cate various debts due and
IOWing to the company. This meeting was adjourned to thfa fol-
qu 0rug day when only two directors were present (three being a
ent, m), bt}t the managing director was one of those pres-
one At this meeting Harvey & Co. adval.lced to the company
ettery .to pay wages, and the mafmging director gave t.hem a
si dera:-lgned by him on behalf of the board, by which in con-
lon of Harvey & Co. finding cash for payment of wages

e b(iil'rels, he agreed to execute a deed 'in conjunction with
aindard of directors, creating and issuing to them the re-
em er of an issue of debenture stock, and he also gave
o eb‘)rders, signed by him as managing director, addressed
OWin tors of the company, informing them that the debts
& by them were hypothecated by Harvey & Co. By the

artic !
icles the directors were authorized to appoint a managing
ch of the powers of the

lrec 3
tor, and to delegate to him su
at the

0a, .
b Td ag they thought fit; and it was not disputed th

Oayp

nﬁnud ad power to hypothecate. There was, however, no

o te showing the appointment of the managing director,
The Court of

Pp At powers had been delegated to him.
Cage L Also differed from North, J., on this branch of the
*and held that the securities given to Harvey & Co., as
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above mentioned, were valid, the Court of Appeal
unanimous that it was immaterial whether the m&
director had been formally appointed or not, and pat
sufficed that he acted, and was recognized as such; 2P
it was sufficient for any person dealing bona fide wit ercise
that he might have had the powers he assumed 0 ei(thingS
and that such persons were entitled to presume that al ;
necessary to confer on him those powers had been ¥
done,

NER oF

-Al
v or piLL—RET 1~

SOLICITOR AND CLIENT— CosTS—TAXATION-—- DELIVER 7+
) SECS- 3

COsTS—PAYMENT-- SoLICIToRS' ACT, 1843 (0 & 7 VICT. € &

(R.S.0. c. 147, SECs. 34, 46.) . ion for the

In re Baylis, (1896) 2 Ch. 107, was an applicatio® "y e
delivery and taxation of a solicitor’s bill. The client hii ;.ns fof
an undergraduate, employed the solicitor to negOt}ate ‘00 this
him, and the solicitor had continued to do busl.neSb s.loalIls
kind for him from 1881 to 1894, From time to time, 2 was
were procured, a cash account was rendered, the coSa anc®
agreed” and a commission were deducted, and the t o the
paid over to the client, who signed a receipt at the fo;e appﬁ'
account. No bills of costs were ever delivered. ken Place.
cation was resisted on the ground that what had taSoliciwrs
amounted to payment within the meaning of the tC
Act, 1843, secs. 37, 41 (see R.S.0. c. 147, s€CS- 34 40), 0" L.JJ)
J., and the Court of Appeal (Lindley, Lopes and K:Lyt' of
were of the opinion that the retainer of the costs © Act, 2 o
moneys of the client was not payment within th® ordef of
that the subsequent delivery of the bills under an o 85 ¥

the Court would not make the retainer a payme?

preclude taxation. pran®®
—AcCE
CoMPANY —CONTRIBUTORY — WINDING UP-- U NDERWRITING LETTER
OF OFFER. One Hiﬂdley
] n e
Inre Hemp V. & C. Company, (1896) 2 Ch. 121 s ™

applied to be removed from the list of contrit?utorle . ﬁewly
circumstances of the case were a little Pecuhar' sC iption
formed company issued a prospectus inviting S% 20
for shares which stated that the list would ope? on

. 1e
and close on 22nd June. On the 17th June Hindle¥



English Cases. 617

a1d delivered to the promoters of the company a letter agree-
n.lg that upon the public issue of the shares he would in con-
Sideration of 4 percentage subscribe for 400 shares. If the
Whole issue were fona fide subscribed for by the public, no
Shares were to be allotted to him. The letter also contained
?'ut.hority to the promoters in the event of Hindley not apply-
ing for shares, to apply for them in his name and an authority
to. direct the directors to allot them to him, and it was also
Stipulated in the letter * this engagement is binding on me
T two months.” The shares were accordingly offered to the
Public op 20th, 21st and 22nd June, but very few applications
Were made, and on 1st July, when the public subscription list
Was CI()sed, the promoters signed a memorandum at the foot
of Hindley's letter accepting his offer. The letter with the
me,morandum and an application by the promoters in Hind-
s‘;}' S name, were on the same day sent to the company and the
re ares were allotted to Hindley and his name placed on the
o gister of shareholders. Hindley knew of this and paid the
o_mpany the allotment money in respect of the shares, re-
::lved his certificates, and on two occasions voted by proxy in
SPect of the shares, but it did not appear that he knew or
;ncade any inquiry as to the exact date when his offer had been
Cepted. His name was still on the register when the com-
Pany went into liquidation. In the course of the winding up
Proceedings Hindley having discovered that his offer had not
een accepted until 1st July, after the public subscription li.st
2 been closed, claimed that it had not been accepted in
'Me, and that he was not in fact a shareholder and should be
*Moveq from the list of contributories. Williams, J., was
OPinion that the acceptance was too late, and that Hindley

3S entitled to succeed: but the Court of Appeal (Lindley,
in()pes and Kay, L..JJ.) unanimously reversed his d.eci.sion, hold-
€ that the acceptance of theoffer at any time within the two
Of()?ths was sufficient : and that the fact that Hindley kge.w
Teg he allotment, and paid the allotment money, an‘d v?te in
°PCCt of the ghares, and had made no objection to b.emg on
Oe Tegister for a year and three quarters, precluded him from

v Objecting that he was not a shareholder.
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PROMISSORY NOTE—'*ON DEMAND ''— GIFT OF NOTE WITHOUT 'NDORSEM: 2

NUDUM PACTUM—RENUNCIATION—* ACCEPTOR "’ o MAKER "'—DBILLS Oc 33
CHANGE ACT, 1882-(45 & 46 Vict. ¢. 61), ss. 62 (1), sg—(s3 V1T

D. szcs. 61, 88.) ing

: . . earestint

Edwards v. Walters, (1896) 2 Ch. 157, 1s an mt(,re; p

5 .

case arising out of the Bills of Exchange Act, 1832 (4
Vict. ¢. 61), from which the Dominion Act, 53 Viet. ¢ 33’orl
adapted. The holder of a promissory notc payable
demand and dated in 1863, in 1891 made a gift of it te-
niece, who was one of the devisces of the make
Interest had been paid on the note by her and another ©
of the maker, from 1878 to 188g; and when the & s
made there was no consideration thercfor, and the n.Ote a
not indorsed. The donor having died without making i
further claim, his administratrix brought the Present ac{ kel
against the devisees of the real estate of the deceas€ real
of the note, to recover the amount of the note agélinst t
estate of the deceased devised to them. The Court ich
peal (Lindley, Lopes and Kay, 1..]].), agreed with Kekewone
J., that notwithstanding the alleged gift of the note ced:
of the defendants, the plaintiff was entitled tO ,Su s 18
Lindley, 1..]., said «the gift of the note to Mrs. bv-ar:
unquestionably strong evidence of an intention to forg!¥ the
debt, but unfortunately the note was not indorset. 7 gn
payec. Mrs. Evans could not, therefore, sue on it in 07 5, 0
name, nor was there any consideration for the tfansac'f;l(;r; is
f:onsideration to support an agreement not to sue. - pap
in fact nothing except an intention not carried out. debt
incomplete transaction does not amount to a gift 0
nor to an equitable release of it.” The €as¢
s?lved itself into a question whether or not the alleg®
ciation was sufficient under the Bills of Exchang® makef
whether the delivery up of the note toa devisee of t e f s~
was a delivery to the *acceptor " within the meani.ng Oll the
t'lon 62 (53 Vict. c. 33, sec. 61, D.), and on this point, a ¢hat
judges were agreed that it was not ; and while concedin
the delivery of the note either to the maker Of nis P°
representative would have satisfied the statut® oot mf"lwf
clear that the delivery of the note to a devisee © ©

to
>C
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T

Could noet operate as a discharge of it.  The note being pay-
at.)le on demand, was held to be at maturity as soon as made,
Without any previous demand, and the renunciation not being
n Writing and there being no delivery up to satisfy the sta-
tute, the plaintiff was held entitled to judgment.

Poy - 4
WER oF APPOINTMENT —POWER TO APPOINT TO WIFE—EXERCISE OF POWER -~
API)Q[.\:TMENT BY HUSBAND TO HIS THEN WIFE—SUBSEQUENT APPOINTMENT

TOo A seconp WIFE.
I In re Hancock, Malcom v. b’urfora’-Ha;zvocl’, (1896) 2 Ch.
tg3' Under a post nuptial settlement a husb?nd haq power
appoint a fund, after the determination of his own interest
inerei‘n, amongst his children, subject to a proviso empower-
tog“h“_n by deed or will to appoint one-fourth of t%le income
fo his wife " for her life. The husband appointed one-
Urth of the income in favor of his then wife, and subject
an:reto, if the same should take effect, he appointgd the fund
°ng his two daughters (who were adults), and his son (who
yas a minor), in equal thirds, reserving as to his son a power
a re_"()cation, which he subsequently exercised by irrevocably
Wrgon.ltlng one-third of the fund to such son absolutcily. The
theeh N whose favor the apponment was made du?d, and
Usband married again, and on his second marriage he
'purported by law irrevocably to appoint one-fourth of the
t;llj(s)tme in the fund to his second wife during her life. The
€es of the settlement having applied to the Court for the
ae\termination of the question whether the appointment in
9T of the second wife was valid, Kekewich, J., held that
e;’;as not, and that the appointment in favor of the children
ifeg.subje(?t only to the appointment in favor of the ﬁrst
en; 1t could not be overridden by any subsequent appoint-
t 0 favor of another wife, and this decision was upheld 1?y
av()sourt of Appeal, who agreed that the appointment in
of the children and the first wife exhausted the power.

Co
Ve
NANT 1o PAY SIX MOVTHS AFTER DEATH—TIME CERTAIN—INTEREST—3 & 4
"4 C. 42, skc. 28—(ONT. JUD. AcT (58 VICT., C. 12), S8EC. 119 (1))

i[” 7e Horner, Tooks v. Horner, (1896) 2 Ch. 188. The question
iSsue Was whether interest was payable in respect of money
“h the covenantor covenanted to be paid by his executors



6
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zilgix;l;?:}:?;?rs six months after his decease. Chitt?’,
3& 4 W.4, 42 (;ney was paya'ble « at a certain time
bore intere;t f;or(;c.hz& (58 'Vlct. c. 12, sec. 119 (1) Ont.) ati '
«Death is not a t e fiate it became due. He says atp- 9
must ha contingent event—it is a certainty whlc
ppen to all ; and so many days after death is 2 time

certai
ain for the purposes of the statute.”

MORTGAG
E BY s
DEPOSIT—LEGAL ESTATE—CONFLICTING EQU[T[Eﬁ-’PRIOR‘TY/
RUST™

TrusT

FOR SALE—

RECEIPT IN BoD E—BREACH OF TRUST—TRUSTEE AND CESTU! QUE pro-
v oF DEED —FRrAUD—NOTICE—CONVEVANCING AnD LAW OF

PERTY ACT, 1881
100, SECS. 1 (7). 5,‘,‘“ & 45 Vier. c. 41) sucs. z (viie). 54 (1) 55 (17

cas:;lov{iiifa:kdv. Bullock, (1896) 2 Ch. 192, is one of
prevails in ,()rrxlt el: the system of registration of deefis w ; ds
light on the d arl'o, could not arise here, and yet 1t'a (zhat
where the e P?trme of notice, and the rule of equ'lty ot
of such Ca:é:lttlss are equal the law must prevail. m
In 1887 oné ﬁo (;3 fl'a}ld of a solicitor created theé ot
a building SOCie(t) he'wmg “_IOTtgaged the land in que®
trust for sale yé died flevxsing the property to Ne
both for the s'o . artwright, the fraudulent golicitor ttef’s
death he obta;- Clgty and also for Hood, and after the ‘3t for
the mortga o the, mortgage with a statutory €€t
the preteicget;n oney .md"rSed thereon from the socwt)dv pe
Also obtained at not.lce had been given to pay it oft, anwiﬂ g
to the soci et possession of the title deeds. The mon? : rooll
was unawqery ?as never paid off, and at this time b
3fterward; : of the existence of the mortgage: e s
then in f.;ro();i{reed to sell the property to Cartwrights W by ®
dood dated cD repute and supposed to be well off. an . fo ¢
sale in Hood’ cee ber 29, 1892, which recited the tf“'o by
the deed ac)an \'vﬂl, Newbrook, in consideration of £ 700
to Cartwrigh owledged to be received, conveyed the PT% ¢ ct
paid Thg ,t in fee. The purchase money was never ! ag€
of l.887 'uel(;—()ljlvey ance and title deeds, except the mO* sited
with the‘ e st.atutory receipt, were subsequently e ity
for ,56,01) t;muﬂ‘s by way of equitable mortgage as Se‘; and
his frabu 1 n 1893 Cartwright was adjudicated pankrtP e'd t0
ds were discovered, The plaintiffs HOW clai

thos®
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“Morce their security as against the building society, and
Newbrook and his cestui que trust; and Chitty, J., held that
the building society were entitled to show that their mortgage
fad never in fact been paid off, and that this mortgage and
receipt had been delivered as an escrow, and that the money
Never having been paid, the legal estate was still in the
So?iet-v’ and thal consequently the society were entitled to
pl“l()rity over the plaintiffs. But as regarded Newbrook he
h.eld that his conveyance was not void, as against the plain-
e, because he had vauthority to deal with the property, and in
o ¢ absence of express notice the plaintiffs were entitled to rely
" the Teceipt in the body of the deed (see R.S.0. c. 100 secs. 1
5173;15)’_ and consequently they had priority over both Newbrook
, his cestui que trust.
I‘ENANT FOR LIFE AND REMAINDERMAN— REVERSION — CONVERSION-—APPORTIONMENT
PETWERN CAPITAL AND INCOME—I)ISCRETIONARY POWERS OF SALE.
I re P, itcairn, Brandreth v. Colvin, (1896) 2 Ch. 199. A
~tator being entitled inter alia to a reversionary interest ex-
Pectant on the death of his mother, by his will bequeathed
ilflehis_ProPel‘ty to trustees upon trust for his mother for her
» With remainder to other persons, and he gave to his trus-
Zes, if and when they should consider it expedient, full power
tru:en and dispose of all or any part of. his est:ftte. ’1.‘he
im tees did not convert the reversionary 1n.terest in the life-
or € of the mother, and the question now raised was vx.rhether
an 10t the mother's personal representatives were entlFled to
int}; Part of the proceeds of the sale of t1.1e reversionary
Sa Test, and North, J., held that the discretlonary- power of
ae,excluded the application of the rule laid down in Howe v.
titlre‘dOf Dartmouth, 7 Ves. 137a, and that they werf: not er(li-
from, | It appears from a foot note that an appeal was entere
™ this decision, but that the case was subsequently com-
promiSed. 1,

Rac
TlGE"AC"""JN FOR RECOVERY OF LAND—JOINDER OF CAUSES OF ACTION

N NT ULES
Alver or IRRKGULARITY—ORD. xvII1, R. 2; ORD. LXX K. 2; (ONT. RULE

311
' 443).
e 0t Worsfold, (1896) 2 Ch. 224, the plaintiff claimed a
Qlaration that an alleged mortgage of land created no charge
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Egzr\lf;tk,lj I:;?a?; Céaimed possession of the land. In the altet”
gage and rederrf 'an account of what was due on th i
ings on the ption. The defendant moved to stay Proceeen
joined Withou%r{)und that the causes of action ha bet
Rule 311). N eave, as required by Ord. xviii, - 2 Ona';
the plaintiff w;):u}’ J " rEfI{SOd the application, holding ﬂ‘l
in either altern‘t?ntltled without leave to ask for p().SSGS in-
valid; but he hall(;e of the mortgage being held valid, or
ing the objecti eld that the defendant was not too late 11 il
mott v. Free hol;;n after a’PPCal‘ancc of the later cases © 2
(1894) A. C ' 37 L.' T. 552, and Smurthwatte V- Han” v,
Doerks L - 494 having practically overruled Mulcker™
53 L. J. Q. B. 526.

gioB

. BILL

SoLiciTo
R AND CL .
IENT—DELIVERY OF ACCOUNT FOLLOWED BY pELIVERY oF

OIF I:’:MS—TAX"T'UN"‘COSTS oF TAXATION.
thirdnpa‘rt;h;[a::’ (1896) 2 Ch. 229, solicitors rendefed to
liable to pay anzmoré}ndum of their charges which eubse'
quently, in ;1r which they fixed at £7 11s.; a0 S 3
bill of i t,emspamsuan?e of a demand for particulars, they Sefoot,
say £7 118 (311‘1nt1ngt0 £10 10s. 8d., and adding at t etaxa'
tion, and th(;, b.uhe third party obtained an order '0" Aty
thereupon CIairrll dWaS allowed at £7 118 The th“: put
North, J., held eh to be entitled to the costs of taxatiofr =
£7 11s. \:Vhichv: at the bill actually taxed was the . the
Solicito;- as all that was claimed as du¢ and th®", .
D s were therefore entitled to the costs of tH¢ xati
v -
1:2::;::PT;:;O(NMENT“TEN‘NT FOR LIFE AND I(EMAINDERMAN/APPOR 1?3)
2,3, 4.) ' 33 & 34 VICT. c. 35) SECS. 2, 3. 4 5.~-(R 5.0. ¢ 1437
pof

In

tenantl;:;ikf.l;y v St‘:ﬂ’"”’r (1896) 2 Ch. 241, after the v p B
had a lif .l e certain stock in a public company in hw ad
which ;l:dlr;terest was sold “cum dividend,” and aivide
ant for life een partly' earned during the lifetime © 9
representati was received by the purchascr: 'The perbat 3
part of the ves of the deceased tenant for life claimeé ¢ (he
dividend e purC}.l{ISQ money equal to the prOPOftiOn ° ave
paid to hf-arned n the lifetime of the tenant for jife 80 der

them. Stirling J., held that they had no right uf
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the Apportionment Act, 1870 (see R.S.0. c. 143, s. 2)to be p:zufl
anything out of the purchase money in respect of the d%v1-
dend, but inasmuch as by the trusts of the stock in question
the trustees were directed after the death of the tenant for
ife to transfer the stock to the beneficiaries, he was of opinion
that i this had been carried out the trustees ought to have
%0 transferred the stock as to protect the claims of the .tenant
ot life's personal representatives, and they might thus directly,
0.1- thI‘Ough the trustees, have obtained payment of a. propf)r-
Honate part of the dividend, and therefore that their claim
Vas valiq,

A)

So ; STATUTE OF LiM-
LiciTog AND CLIENT—CO0STS -~ TAXATION —ITEMS BARRED BY STATUTE
ITAT[ONS—SUBMISSI()N TO PAY WHAT IS DUE.

n 7e Margetts, (1896) 2 Ch. 263. It was held here by
ekeWiCh, J., that where a client obtains an order to tax his
Solicitor's bill, some of the itgms of which are barred by the
Slatute of Limitations, such items are taxable, and by virtue
of the submission which the client makes on taking the col?l-
Mon orger for taxation to pay what may be found due, h'e in
“ect wajves the statute, and that if he wish to rely on it as
* defence, he must obtain a special order.
The Law reports for August comprise: (1896) 2 Q.B., pp-
113160 (1896) P., pp. 153-209; (1896) 2 Ch., pp. 277-450;
ang (1896) A. C., pp. 273-380:

PRACT]CE‘“JOINDER OF PLAINTIFFS HAVING SEPARATE CAUSES OF AcTION—(ONT,
Rupy 300). N
- Carter ., Rigby, (1896) 2 Q.B. 113, although a decision
nfier the ,County Court Rules, is nevertheless usef'ul as a
Suide to the construction of Ont. Rule 300. The action was
br(?“ght in the County Court under the Employers Lia-
1!1ty Act, and Lord Campbell's Act. By the ﬁoodmg of t}{e
;n € of the defendants fifty miners who were in thilr
ti‘\‘:ploy ment were drowned ; and their respect1v§ representa-
. 'S joined ag plaintiffs in the present action, asking damages
'®Spect of their deaths alleged to have been caused through
¢ defendants’ negligence. Ord. iii. 1. 1 of the County Court

u
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Lor
is similar in terms to Ont. Rule 300, and .it'was hilihzyplain'
Russell, C.J., that it did not warrant the joinder o nich aP-
tiffs, and that another Rule of the County C()urtf, :Vmed, did
peared to assume that an action could be sO r

. . rd. iil» T.
not have the effect of enlarging the operation of O

’

s , and K&Y
and with this the Court of Appeal (Lord,hSher’ t/['ljn' p. 117 re-
and Smith, L.JJ.)agreed. Lord Russell's remarks are?

the app
specting inconsistent Rules, seems to apply to
inconsistency between Ont. Rules 245 and 711

. R
. - - NEWSPAPE
PRACTICE —D1SCOVERY —L1BEL—CIRCULATION OF

In Whittaker v. Scarborough IPost, (1896))2 Q}/B‘;
Court of Appeal have definitely overruled /.(mw néwspaper
24 Q. B. 441. The action was for libel against )a defenda?
company, and the plaintiff sought to C'Ompel the newSPaPer
to state precisely the number of copies of the’l‘he defen?”
containing the alleged libel whith were issued. had pee?
ants had answered that a considerable number poutt by
issued.  Collins, J., conceiving himself to beﬁicieﬂt; at
Parnell v. Walter, had held that this was not st and Stﬂith’
the Court of Appeal (Lord Esher, M.R., K‘fy of any wel
L.JJ.), were of opinion that it was, in the c;:be oll V- walt’
known and important newspaper, and that Pari
had been wrongly decided.

T0
ON
—AcT!
" ¥ ACTION
PRACTICE —DEATH OF PLAINTIFF—SURVIVAL OF CAUSE O

ENFORCE STATUTORY DUTY.

the
- ’

In Peebles v. Oswaldtwistle Council, (1896) 2 Qﬁd; 5?15 to
action had been brought by the plaintiff fo.r a maconstruct a
compel the defendants, a municipal council, to hem. Peni‘
sewer pursuant to a statutory duty imposed on t rs obtai?
ing the action, the plaintiff died, and his exec'ltltot'he efeﬂd't
an order to continue the proceedings, from Wwhi¢ \ltion jd 09
ants appealed on the ground that the causc of a1: an Smlth(')
survive. The Court of Appeal (Lord Esher, M', t.’the right '
L.J.) dismissed the appeal, being of opinion tha
enforce a statutory duty does survive.
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Py

ACTICE—~MORTGAGE—ATTORNMENT BY MORTGAGOR—POWER TO ENTER AND DE-
TERMINE TENANGY — T ENANCY OF WILL-—ACTION FOR POSSESSION BY MORTGAGOR
—~Orp. 111. 1. 6 (F.) Orp. x1v. (Ont. RULES 245, 739)-

Kemp v. Lester, (1896) 2 Q.B. 162, was an action by a
mortgagee against his mortgagor to recover possession of the
lortgaged property. The mortgagor had attorned as tenant
TOm year to year to the mortgagee at a yearly rent, and the
Mortgage deed also contained a provision that the mortgagee
:(l)ght at any time without notice enter upon and take posses-
¢ N of the premises and determine the tenancy created by

€ attornment. The rent was in arrear and the mort:
Sagee brought action to recover possession and indorsed
(:S Writ under Ord. iii. r. 6 (F), (Ont. Rule 24 5) and appl.ied
" judgment under Ord. xiv (Ont. Rule 739), The motion
“(’)r judgment was resisted on the ground that the tenancy
3$ determined by forfeiture, and therefore the writ could not
areItSpeCially indorsed, because the defendant was not"‘ a ten-
not; Whose term has expired, or been duly 'determme.d by
cig_lce to quit,” but Cave, J., granted the motion, and his de-
agéon was affirmed by the Court of Appeal (Lord Esher,.M..R'.,
o hLOPeS and Rigby, L.J].), on the ground ‘fhat the plaintiff's
ef t to possession did not depend on forfeiture, but‘ on the
Press proviso enabling him to enter without notice, and

Whj .
hich Practically made the mortgagee a tenant at will.

Cr
1 . ,
MINAL LAW—-EVIDENCE - INDECENT ASSAULT—PARTICULARS  OF COMPLAINT

Ma
DE BY pROSECUTRIX.

or 77 /ze‘ Queen v. Lillyman, (l896) 2 Q.B. 167, Was‘ a prosecut?on
wa:n indecent assault upon a female in which a question
> feserved by Hawkins, J., at the trial, as to how far evi-
selolce is admissible of a complaint made by the prosecutrix
judrtly after the commission of the alleged assault. The
insg ment of the Court (Lord Russell, C.J., POHOCI_{’ B., Haw-
it vy, Cave and Wills, JJ.) was delivered by Hawkins, J., and
as adjudged that in prosecutions for rape and kindred
Cu'ce:.lces, evidence of the making of a comPlaint by the prose-
a X, and the particulars of the complaint, so far as 1t re.
*d to the prisoner, is admissible, not as proof of the fac.ts,
L tending to support the credibility of the prosecutrix,

as negativing consent on her part.
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SE
[.ICEN
LANDLORD AND TENANT —LEASE—COVENANT NOT TO ASSIGN wITHOUT

LICENSE NOT TO BE UNREASONABLY WITHHELD.

b by @
Bates v. Donaldson, (1896) 2 Q.B. 241, was an action yhe

lessor to recover possession upon an alleged forfeiture ° .ense
term, by reason of the lessee having assigned without 1€ i

contrary to a covenant in that behalf. The lease Pro‘;,ith-
that the license to assign was not to be *unreason ably erson
held in the case of any respectable and rcsponSIble 131(’. th

who may be the proposed assignee.” It appeared t ':-ed to
plaintiff had refused a license simply because he destlo give
recover possession of the premises, but was Pl‘ePared 0s€

the lessee the same price he was to get from the pI‘Z(I? S
assignee, but had in no way bound himself t© o to %
Mathew, J., who tried the action, held that the licens® with-
sign had, under the circumstances, been unreasona >;X Peal'
held, and his decision was affirmed by the Court of Ic):tiO11
(Lord Esher, M.R., and Kay and Smith, L.JJ.), and the #
was therefore dismissed.

T.
NG FROM prIGH

8
).B. 24%
In Pugh~. The London and Brighton Ky., (1890) 2 < he d¢

the plaintiff was a signal man in the employment 0f =7 p
fendants and had entered into a contract of m%uralﬂbe
the defendants, whereby they agreed to pay bim ‘t, gon

allowance in case of his becoming incapacitatcd by rcd‘o his
accident sustained in the fair and ordinary dischar€?® duty
duty, however caused. While in the discharge © hlhqin by
the plaintiff endeavored to prevent an accident t_(’ - tf;lt and
signalling to the driver of the cngine, and the excitern® o the
fright produced by the apparently impending dangerte the
train, produced a nervous shock which incapacit? ccident
plaintiff, and the question was whether this was a7 o at the
within the meaning of the policy. The jury found ustait®
plaintiff was incapacitated by reason of an accident sgie he
in the discharge of his duty, and Cave, Jo who held
action, gave judgment for the plaintiff, and this nd

u
7a a
by the Court of Appeal (Lord Esher, M.R., an¢
Smith, L.JJ.).

INSURANCE—PoLicy ~AccinENT—NERVOUS SHOCK ARISI

cekly
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Py
OBATE
:—ADMINISTRATION—WILL IN PURSUANCE OF POWER—FOREIGN DOMICILE OF

TESTATRIX,

a dm[:; i”’i Go.od.v of ' Huber, (1896) P. 209. Jeune, P.P.D., g?anted
execyt e»Sdranon with the \.vill e?nnexed, atlthough the will was
omici] @)road and was invalid according to the law of the
Power Oef of th.e testatrix, but thas mflde in 'pursuance ot a
Conflict fappf)lfltment, and was in vahc‘l English form. Son?e
Such 5 ‘0 ‘ opinion appears to have .ex1sted as to whether in
Must né??e a will, thO}lg‘h 'executed. in pursuance (.)f‘ a power,
testatop b)e also a valid will according to the domicile of the
, but the learned President conceived himself bound by

€ Alé’rmm'(‘r, 29 L.J.P. & M. 93.

COMp
OF —STOCK TAKING—

ANY -
n WINDING UP -~ MISFEASANCE—AUDITOR, DUTY
DING . ; : e
NDING UP AcT, 1390 (53 & 54 VICT. C. 63) 5. 10—(R.5.C. c. 129, 8. 83)

appizlé: Kingston Cottafz :Mz'll Co., (1896) 2 Ch. 279, the auditors
Noteq , from the decision of Williams, J. (1896, 1 Ch. 331),
ang ante p. 313, and the Court of Appeal (Lindley, Lopes
ors W;Y: I.J-JJ..), reyersed .1t, being of opinion that the audi-
ager 'Ire justified in re.lymg on the certificates of the man-
certi’ﬁ‘cs to t}.le stock taking, and were not bound to 'ch‘eck his
e Wa_:ltes’ n t.he absence of anything to raise suspicion that
an auc‘l.n‘)t.actmg honestly. Their Lordships consider that
- itor is not bound to be suspicious where there are no

ercl
1 . .
mstances to warrant it, and that he is only bound to ex-

Erci
S tena .
reasonable care and skill.

Iy
JUNG
CTION—~R g
N—RESTRICTIVE COVENANTS, ENFORC]NG——ACQUIESCENCE—-ALTERATION

OF ¢
I HARACTER OF ESTATE SUBJECT TO RESTRICTIVE COVENANT.
n A .
Kuight v. Simmonds, (1896) 2 Ch. 294, the Court of

A
elzie'al (Lindley, Lopes and Kay, L.JJ.), have affirmed the
“Ision of Romer, J. (1896), 1 Ch. 653, noted antep. 469,
that the evidence of the

covenani““qllles.cencc .of the p.lamt}ffs in the bl’ez.lch of the
ey, L] S was insufficient to disentitle them to relief. Lind-
Tup W.i t}.l' points out (p. 297) that rcstm.ctwe cov'enal.lts d(') not
wa fthe 1:1T1d, and that where e.qt.utabl.e relief 1~. claimed
°0veni]n(t) Spegﬁc pCff()rxnan.c*e or injunction to enforce such
ants, equitable, as distinguished from legal, defences,
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hes or acqut”

have to b ;
e considered, and that in such cases lac
nants

escence s
ere int Ofda departure from the scheme which the cove
ended to effectuate, may afford a defence.

Stgp/(.s y l{ioz:mnv——l)’kxmkxscs .SHARF.S———I)'IVIDEN‘I). Ch.
303, Co nl—‘ern.g ;h-f man Photographic Materials Co., (}1896) 2 s
foint stock s the right of the holders of preference shares ”
.gOOd the d CﬁO‘r'npaI')y to be paid dividends so as t? mao
Association efuencws of former years. By the a-rtwleshat
holders of ° fthe company in question it was provlde
net profits oP}re erence shares were to be entitled out © ont.
on the amo each yeartoa preference dividend of ten per Ct S
such prefer un.t péflq up thereon; and after the paymef‘lv e
to be entitle:lltxal d1v1(.1e.nd the holders of ordinary share$ '
paid on sueh to a dividend of ten per cent. on the amo‘el
ordinary s ;13 shares; subject as aforesaid, the preferenceoﬁts
having bee al'.es wert? to rank equally for dividend. The P}' en
per cent 0n insufficient in some years for the paymf?n a5
Whether.s n l:he pr.eference shares, the question at issu€ s
of subae uch deficiency could be made good out of the gfna
shares qlé?t years, before payment of dividends on OF ina?
hOlder's — 1tty,. J., determined that the preference 'ilen i
P e entitled to have any deficiency in the div? e
good, bef years, Wh(?re they fell below ten per cent. any
divid’endq(-)rebthe ordinary shareholders were enti’ded tf) 3
Kay. L]i]" ut the Court of Appeal (Lindley, Lopebiﬂio11
that aS'thg e to the (_’PPOSite conclusion, being of Opw pe
paid “out ;‘-Ttlcles provided that the dividends were are
holders w of the profits of each year,” the preference 7%
ere precluded from getting the deficiency o s
' yea

ear’s divi 5
year's dividends made good out of the profits of other .
y oo¥

WiLL—-C

—Cons .

HIM TRUCTION—' LEGAL DISABILITY "—DISABILITY crEATED P

SELF—GIFT OVER. ' f
1t 0

In Re Carew, Carew v. Carew, (1896) 2 Ch. 311 the CO e
soppeal (Lindley, Lopes and Kay, 1) nave affirmed o
holdi::nf Stirling, J., (1896) 1 Ch. 527, noted anté P'b:ﬂk.
rupte gt at the charge created by the legatee and h1° ity
Wi ﬁ' on his own application were not *a legal disa.bl 1aﬂ a
Childre::(iuld cause the. gift over in favor of his W

o take effect.
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REPORTS AND NOTES OF CASES

Dominion of Canada.

EXCHEQUER CO URT.

TORONTO ADMIRALTY DISTR ICT.

SI1DLEY 7. THE SHIP “])OMINION,”
AND
SIbLEY 7. THE SHIP “ARCTIC.”
Maritime law—Costs— Disposition of, on sale of vessel.

s of the sale were

of the costs where the proceed
action must be

Held, as to the disposition
liens and costs, that the costs of the

insuﬂ3cie
ix nt to pay th iti
lsp(;Sed of aspfo)ilou?sn;mrl ime
. Costs of sale to be a first charge on the proceeds.
be taxed, and the plaintiff (or

COSIS.
[ToroNTO, Aug. 26. McDougall, Loc. J.

T . .
he former was an action for master’s wages, disbursements, and for an

aCCO
u .
nt, and the latter an action for an account as co-owner.

Mulvey, for plaintiff

Kyles, for defendant, Peters.

4. C. Macdonell, for mortgagee.
triednfOC,DOUGAL'" Local Judge :—As the result of the trial of these two actions,
One of t&:ther' by ansent, ar‘ld both bemg a.ctions in rem, between co-OWners,
and gigy em including a claim of the plamtl.ﬂ' (though part owner) for wages
ing of th“rsements as master O.f “ The Dominion,” .I have found upon the tak-

Bothe accounts a balance in favor of the plz?inuf.f for $956.93.

Erosg vessels have been sold under the direction °_f the Court and the
ere ‘:fl’feeds of both ve.ssels was $1,400 only. Deducting the costs 'of sale,
plaim.ﬂ,' not be a sufficient balance of the proceeds in Court to satisfy the

I’s claim, apart from any question of costs.
action:m: is no reason why the rule as to the incidence of costs in partnership
OWnerg adopted by .the courts of law should not apply to actions between co-
assetg n t?’e Admiralty Court. That rule appears to be, where there are
- to direct the payment of the costs of taking the partnership accounts

o
"t of the partnership assets.
d de:lere there is a deficiency of assets the aggregate costs of the plain‘tiﬂ‘
ourt Oﬁndant'ﬂught to be paid equally by the plaintiff and defendant.  The
shal] b Afi'l'llralty has power to make an order that thef costs of a Proccedmg
actig pa}d personally by the owners; at least, that is the rule in damage
NS: 7% Dundee, Holmes 1, Haggard 109 7he Jokn Dunn, Place 1,

L Wi
lliam  Robinson 159; 7The Volant, William Robinson 390; £ parie
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. ice in
. is racti
Rayne, 1 Q. B. 982. I cannot see any reason for not following this P

actions for an account between co-owners. .

I make the following order as to the disposition of the pr
sal h wo vessels :

) ?t tTe:: closts of the sale of the “Arctic” will be paid out ;’f :}:z the €
that vessel, so far as the proceeds will allow. I understand tha osts in full:
that ship the sale did not produce sufficient funds to pay these ¢ 11 be first paid

2. In the case of the *Dominion” the costs of the sale sha
out of the proceeds. . .

3. Thg claim of the plaintiff, as far as the proceeds will all:?cwt; sum
ing a voucher of payment to Magann of the sum of $363.79, W frer payiﬂgt ,e
part of his claim as awarded him. In this case, too, I believe 2 the Plaintigs
costs of the sale there will not remain sufficient funds to pay
claim in full. co-owne

4. The total amount of the party and party cOsts of both (;htehe plaint
(there are only two parties in each action) shall be taxed, an ¢ pay t
Sidley, or Peters, the other co-owner, as the case may be, ':; noiety of the.
said Peters, or the plaintiff Sidley, the difference between © nd party costs
total amount of the party and party costs, and his own party aCh)’. Div. 9427
Austin v. Jackson, 11 Chy. Div. 942 ; Hamer V. Giles, 11
Potter v. Jackson, 13 Chy. Div. 845.

The only remaining question is as to the costs of th
gagee Magann. As the claim of the plaintiff for wages
absorbs the whole fund, Magann’s mortgage only covering
the plaintiff is entitled to be paid in priority to the.lnortgage-

I dismiss the claim of the mortgagee intervening, agamns
ceeds, without costs.

oceeds of the

Proceeds of
ase 0

t-
sy mor
e intervening =

e
and disburse? res:
thirty-two sh3

ro-
t the res orP

. TRICT.
BRITISH COLUMBIA ADMIRALTY DISTRI

_— . P
THE QUEEN v, THE SH1p “ BEATRICE. Sel——l)amag‘s
. ing VES ]

Behring Sea Award Act, 1894— Improper seizure of “a;,h”g i 1erest .
Jor unlawful arvest and detention awarded against the American revf;;?'
Where a sealing vessel had been wrongfully Seiz;:d. by;;; Awar ct; long
boat claiming to act under th- provisions of the Be tln‘é ‘the vessel ‘(’i"'hat the
and then handed over to British authorities, who detaine old, it was 1 iom ﬂg
period of time and caused her cargo of seal-skins to be ;on an conversertaine
Crown was liable in damages for such seizure and deten lt upon the ascn in the
was also liable to pay interest at the rate of six per ;’;c?h;: sealing 56859

amount of such damages from the date of the closing ©

cl
P . y1Ey
course of which the vessel had been seized. (VicToria, July a8, DAY

. (o)
{3
of the seizt o Rushi

Thi ; arising out .
This was an assessment of damages g enue steame? fioh

sealing schooner “ Beatrice” by the United States reve for con em it
on the zoth August, 1895. Upon the trial of the ;}cuon ard Act !
of the ship for alleged infraction of the Behring Sea A“; and arefef‘?c ?
was dismissed on the ground that the seizure was unIan“;,t  peatt
was directed as to the damages sustained by the owners ’ R. 9)-

on account of her unlawful arrest and detention. (See 5 Ex. B
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Z» E: Pooley, Q.C., for Crown.
- E. McPhillips, for the ship.

ISQSD;VIIE' C.J,, Local Judge:

engaged at. 54.54 north, and long.
an oufy n sef;l fishing.  She had
ut ng Ind")f Six ‘bOatS and two (.:anoe.s, and a crew of 18 white men,
instructio,, ians. She had bcfen fishing since the 2nd of August, and under
tinyeq ﬁsh's to thf? master, given by the owner, v{ould probably have con-
‘ep‘embermg until the end of the se'ason, w?nch is sh‘own to be the zoth
good Catch’ several of the vessels ha\{xng continued until th:%t date, making
skins on lhes up EO the last day ; for instance the Walter Rich” caught 72
eptembere g()th September, and 36 on the 18th ; the “ Ainoko ” 137 on the gth
9 on the 2’03h 0‘“ the 17th, and 54 on the 19th; the “ Florence M. Smlth” took
Same a5 the t“ bepte'mb:%r. These vessels were all sealing in Behring Sea the
an the « g3 Bt.aatr’l’c?,’. and although they had more boats and more men
Would j eatrice.” it is useful to refer to their catches as showing that 1t
ave probably been profitable for the “ Beatrice” to have continued

Sealin ;

trice ”gs:‘T‘to the last day. There were some forty vessels, including the “ Bea-
) L . .

iling out of Victoria, engaged in sealing that year, and Mr. Godson,

f the industry, in-

wh _
Orglss \?sug it was under the Paris award to keep a record o
€ach boat at the average catch per schooner was 897.95, or of about 70 to
Ith Or canoe,
I Shouljs been contended on the part of the Crown that in
afforq har(ﬁmceed. upon the average catch.per boat, but
In the :i’ a fair estlmate‘for the “ Beatrice.”
trice» 1.0 hrSt place, .Mr. Godson’s average includes the catch of the “ Bea-
B, Marvy; 'C” ha.d only just commenced sealing when seized, as also of the “E.
in,” which was seized on the 2nd September when she had caught only
Wise he sho therefore, reduce the average wbi.ch wo'nld other-
the 20}, S wn. Moreover, many of the 9ther vessels had quit sealing I)ef(?re
StructiOn; (:ptemb.er’ whereas the « Beatrice” was provisioned to and had in-
®avier aft o continue until the 2oth. The catches are shown to have been
Vesselg tooir the,zo‘h August than they were before that date. Some qf the
Vessel of o ]as hl,gh as one hundred 'and more to the boat ; th.e « Borealis,” a
oats, taki: y thirty-seven tons register, with twenty-one white men and six
h .}: as high as 123 seals to the boat.
is entit‘:dsf:lzure in thi.s case having been' est.ablished as wi
ich he h0 substat}tlal damages, the criterion of which i
arter o, as S“Stamed.thereby. In The Consett, L.R. 5 DP.Ds
Which thid;ty was lost in consequence of detention caused by
> the Jogg ‘;fend;mt was to blame, t'he.measure of damages was held to extend
igh 5 foot’” the charter. The plamtlff’s.case Bere stands upon at least as
ount ¢ ing as the Consetf. Here I think I am bound to a‘llow such an
would represent the loss of an ordinary and fair catch if the voyage

e'lm extended until 2o0th September : The Argentino, L.R. 14 App. Cas.
think that ninety seals to the boat would have been an ordinary and
he ¢ Borealis” with only three

c .
h for the * Beatrice” to have made: as t

The arrest took place on zoth August,
168.31 west, whilst the vessel was
then caught 202 seals, having

assessing damages
I think this would

seq N .
Is. These seizures,

rongful, the plaintiff
s the whole injury
232, where a

ch
a collision in

519.
fair g
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 Bead-

more men took 123 seals, it is not unreasonable to presume that thoc ]uging
trice” wonld have taken at least ninety. This, for eight boats, in¢
canoes, would make 720 seals, or 518 more than werc take.n. 4 & Coo

The evidence shows that the agents for the « Beatrice,” R. War 1 theif
who were also the agents for several of the other schooners, sold zg t by
catches at Victoria, and realized $10.25 per skin, including the 202 % llow®
the “ Beatrice ” before she was seized. 1 think the same price must be 2 09.59
the “ Beatrice” for her estimated additional catch of 518 seals, OF ?§’3amP]Y
From this has to be deducted $4 per skin, which it was proved woutitled, as
cover all expenses of the lay to which the sealers would have !)een en ds o
well as all wages. There will also be deducted $74 for the tinned Cfohad the
two barrels of beef, which would probably have been .consume store
“ Beatrice” completed her voyage, but which Mr. Doering had re ns
him after the vessel was released. The remainder of the P"OVlSlto heré
mildewed, eaten by rats and spoiled whilst the vessel was under arresb‘;\ .
can be no deduction in respect of these. These deductions l'ean: 2 est at b
$3,163.50 in favor of Mr. Doering, for which sum, together with ":\terntitle to
rate of six per cent. per annum from the z2oth of September, he is €
judgment against Her Majesty with costs.

nce ©

Province of Ontario.

COURT OF APPEAL.
— [june 3

From MEREDITH, C.J.] co
nce (O

FL . < z LIFE ASSURA /.
LEMING v. LONDON AND LANCASHIRE L Non-ﬁ”"mmd

Insurance— Life insurance—Premium notes—Discount thereof— pe assur®
To cover the first premiums upon two policies of assurance story note, of
gave to the company’s agent his promissory note and the Prf)m:is a Vis‘.on
his brother payable to the agent’s order. Each policy containé " olicy
that in the event of non-payment of a note given for a prem-mmwn nker™
should become void. The agent discounted the notes with }‘"S on the co?
and in his return to the company treated the premiums as paid, & ce due A
pany took from him his own note in their favor to cover the balar:e d
him, which included other premiums. The notes given b)_' the assuishonor the
brother to the agent were not paid, and after their maturity and .
assured died. hat took place
Held, per HAGARTY, C.J.O, and BURTON, J.A, that wha men f Fh
between the company and the agent was not equivalent to payr‘ is»le"dmg
Premiums, and that, there being no misapplication by the agent ©
of the assured, his representatives could not recover. . the notes
Per OSLER, and MACLENNAN, JJ.A., that by discoummsd the €O pany!
agent received payment of the premiums, as between himself an

. er be
and the subsequent non-payment of the notes was entirely a2 matt
agent and the makers.
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re In the result the judgment of MEREDITH, C.J., in favor of the assured’s
Presentatives, was affirmed.
goh’”"”, ().C., and W. Nesbitt, for the appellants.
sler, Q.C., and /. R. Roaf, for the respondents.

PURBEEE

Fr
om STREET, . [June 30.

NIAGARA DISTRICT FRUIT GROWERS

Principal and surety—Guarantee bond—Nen-disclosure.

ffs from year to year for four years to
f the engagement
laintiffs should be
The agent made

Co. v. WALKER.

sel] ;:unitagem was engaged by the plainti
cing th on their behalf on commission, one of the terms o
paid iy t:a.t all moneys receiveq by him on behalf of the p
defauly ; rom day to day to their credit in a named ban.k. t
. endlnfthxs respect, and a large balance was due by h.lm to the plaintiffs at
vear tool(: t.aach of the first three years, and the plaintiffs at the end of each
& gave his note for the am(.)ur')t due, payable in the next year. In each year
Uties 3 bond to the plaintiffs to secure the faithful performance of his
sul'etiesl? the prompt payl.nent of moneys received. The defendants were.the
R Comm the bond given in the fourth. and previou§ years, and entere'd into
is act‘.’ﬂCt of suretyship wythout making any enquiries from the plaintiffs.
Hell;m was hfrought agamst them to recover the balance due.' '
have ing , reversing the judgment of 'STREET, J., that the plal.mlﬂ's should
coulq noormed the sureties of the previous defaults, and not baving done so
t enforce the bond.
Armour, ().C., and W. S. McBrayne, for the appellants.
Moss, Q.C., and G. W. Meyer, for the respondents.

Fr .
oM ARMOUR, C.J.] [June 30.
GREEN . McLEOD.

Evig,
ence—, . . .. . .
nce—Corroboration—Executors and administrators—Action by adminis-

tratriy,

'I‘ . . . . . .
RS Ohe “material evidence ” in corroboration, required by the Evidence Act,
“O., ch. 61, in an action by or against the heirs, executors, administrators,

Or asg;
ssi . . .
g0s, of a deceased person, may be direct or may consist of inferences

or ?
ep::tlt:ibllfities ar.ising from other facts and circumstances tending t
Ina of the witness’ statement.
receivedn action by an administratrix to recover moneys alleged to have been
in unsti:n behalf 9{ t'he deceased, the defendant’s state.rnent th?t the moneys
Tateq 1, n were paid in due course to the deceased, is sutﬁaently corrobo-
iveq OVZ showing that the decea§ed, 'a close,_ careful, mtgl]xgent man, who
d Convr 4 year 'after the transactions in question, apd during that time sav;
e m()ne‘;rsed with many persons, made no complaint of the non-receipt o
J‘;dlgme"t of ARMOUR, C.]., affirmed.
Oi'lesworllz, Q.C., and Ball, Q.C., for the appellant.
er, Q.C., and 1. 7. McMullen, for the respondent.

o support
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HIGH COURT OF JUSTICE.

Boyp, C., FERGUSON, J.,}

[June &
ROBERTSON, J.

BANK OF TORONTO 7. KEILTY. Appert—
Summary judgment—Rule 739—Defence—Disclosure of Jfacts

Judge in Chambers— Divisional Courl. o ¢ under Rule

In answer to a motion by the plaintiffs for summary JUdﬁmetnin favor ©
739, in an action upon a promissory note made by thg df:fen a;ose man
trading company and indorsed by them to the plaintiffs, ]w the clefendant
swore that they were the holders thereof in due course for va u:, ny consi era’
made an affidavit in which he stated that he had never ref:elve f "‘;hz Company i
tion for the note ; that he made it for the accommodation Oh note was "‘0:
that he had heard the local manager of the plaintiffs say thatbt lfeved the loc?
discounted by them, but was simply left with them ; that he be ccommodat!
manager was aware when he received the note that it \.Nas an a cen the com”
one, and was also aware of the arrangement entered into ].)etwd that an ac
pany and the defendant at the time the note was madef ,t ;l: company asl
countant placed by the plaintiffs in charge of the bpoks of t te that the loca
present when that arrangement was made. He dl'd ‘n()t sta he reasons e
manager had the requisite notice to affect the Plamuﬁs'- no}l; state that thd
grounds of his belief that he had such notice ; nor did he ment referr®
accountant referred to had any notice or knowledge of the agre: ) Jefenc®
to; nor did he adduce any hearsay evidence in support O
attempted to be set up. .

}Eeld, that the de‘;endant had not shown satisfactorily tha(‘lt :;e s
defence on the merits, nor disclosed such facts as should be de he
to entitle him to defend. from an order of tn-

An order of a Judge-in-Chambers made upon appeal r(]){ le 739 to D€ ert'
Master-in-Chambers, allowing summary judgment under li)ivisio“al Cot
tered, is an interlocutory order, but an appeal lies fromittoa

W. R. Riddell, for the plaintiffs.

F. Denton, for the defendant.

Toronto Jury Sittings, [Scpt' ’
FALCONBRIDGE, ]. }
BEATTY 9. GREGORY. J liabilsty:
Mortgage—Covenant— Trustees of church—1IDersona parkdale ¥

Plaintiff conveyed lands to defendants as trustees of the ?‘rc ase "‘onebe
Church, and took a mortgage back from them to secure, the F;xpl’essc to By
the mortgagors being, besides their individual clescnpuons;Baptist ufcthc
“ Trustees under R.S.0., 1887, ch. 237, of the Parkdale cecute b)’l
which mortgage contained the usual covenants, and Wwas :orporate sed™
defendants individually, with individual seals. There was no

Held, that the defendants were not personally liable.

The words “ Trustees,” etc., were meant to limit and

ctef
. char®
quahf)’ the
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d sufficiently indicated that they
The plaintiff had his remedy
f R.S.0., ch. 237.

i .
‘;dw:(;:h they Wt’l‘cj to be held answerable, an
against ;‘ll)ean to bind themselves personally.
e church, which was a quasi-corporation by virtue o
{l'{/)’- Clarke, Q.C., and Swabey, for the plaintiff.
0ss, ).C., and Urguhart, for the defendants.

MEerp
\ ilc{R&DITH’ C.J., Rosk &
AHON, JJ. [Sept. 15.

MUNRO v. WALLER.

em?‘r and lessee—Assignment without leave—-
any person”—R.S.0., ch. 100.
not t:zzsf":’rds “any person or per§ons” in the ]ong form of the covenant
R.5.0 ‘cl’fn or §ublet thhout‘l(?ave in the Act respecting sh?rt formns of leases
Originéﬁ e .,106’ include the ong.mal lessee, and where an assngnmer}t from the
the origin 5]536 has be.:en made with con§ent of the landlord, a re-assignment to
Mccj le§see w1}hout the consent is a breach of the covenant.
Varts rmick v. Stowell, 138 Mass. 431, not followed. .
cott, 1 (- y v. Coppard, L. R. 7 C. P. 505, and Corporation of Bristol v. West-
’J Ch. D. 461, referred to. .
(‘/’jgmem of STREET, ., affirmed.
C}‘W’/’“”, for the appeal.
as. Miller, contra.

Z,
Original lessee included in

Mggry —
EREDITY, C.]., Rosg, J.] [Sept. 15.
O”'—”‘/zol,{,- RE MAGANN & BONNER. 4
e C'IZf 5emmt—~€z:’unl}; j‘udge-——Orr{er Sfor possession— Wrongful holding
59 Viet 4 ;}: appears”—R.S.0. ch. 144, sec. 2—58 Vict., ch. 13, 5. 23 (0. and
A Co s .4‘2, 5. 4(0.) ’ ‘
enans }‘:’"\Y Jrige should not act under the Act respecting Overholding
ict., ch 8.0. ch. 144, as amended by 58 Vict,, ch. 13, sec. 23 (0.) and 59
it Clearyy 42, sec. 4 (0.), by ordering the issue of a writ for possession unless
landlordy appears that the tenant “ wrongfully holds » against the right 9f the
sec. 5 of and that the case clearly comes ender the true intent and meaning of
of the Act.
Apﬁ“("""for, for the appeal.
orrell, ().C., contra.

DIVISION COURTS.
FOURTH DIVISION COURT, COUNTY‘()F KENT.

Woons, 13 -
MoORRIS v. TOWN OF BLENHEIM.
Hel Assessmen.—Fire tanks nol waterworks.
Pality, e',d’ that tanks sunk in the ground and used by the
Works ,:v'th a fire engine for the purpose of fire protection,
o, 18 “,nder the meaning of sec. 7 (a) of “The Consolidate
S 92)' of Ontario, and the amendment of 1895 thereto.
; ?”Vdfﬂ Morris, for plaintiff.
* L. Gosnell, for defendants.

defendant munici-
are not ‘‘ water
d Assessment
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Province of Mova Scotia.

SUPREME COURT.

— [July 27
FuLL Court.}

$ v. MARSE. r
HARRIS st absent 0

County Court Acts, 1889, ch. g, secs. 20, 34—Attachment ‘;ga. risdiction °
absconding debtor—Claims exceeding in the aggregate ! t‘ {;f amen
the Court—Right to entertain—Efect upon attachmen
reducing claim.

Acts
lidate the "
By the Acts of 1889, ch. g, sec. 20, (to amend and consoll ding 5¢¢

. ; ; jons in the prece ¢
relating to County Courts) subject to certain exceptlon; l‘_e the pdebt, damag
tion, the jurisdiction of the Court is limited to cases whe

ims
1 clal
in case sever? s
or relief sought does not exceed $400. But, by sec. 34, mOCf the Court € d;a
in the aggregate exceed the jurisdiction, the competence 1 of the seve

pose of the whole matter in controversy is not affected if eac .
claims is within the jurisdiction. . the Court agalrfs,
Plaintiff issued a writ of summons and attachr.nent in arate 37 d
defendant as an absent or absconding debtor, incl.“d,mg fouf S?:diction of the
tinct causes of action, each of which was within the jur .
Court, but which aggregated on the whole $630.70. d that the aﬂ‘f’uif{
On a motion to set aside the proceedings on the groun ne Court P almc-
indorsed on the attachment was beyond the juris.dlctlon of ; ].ecgion an eduhe
applied for an amendment striking out three of his causes © ? to set aside !
ing his claim to $393.71. This was allowed and the motion
attachment refused.

)
On appeal, HENRY
Held,p ger RITCHIE, J., GRAHAM, E.J,, and MEA“*,*ERh a:::iﬁon' altf‘of’é];
that the Judge had jurisdiction under sec. 34, to entertain t$ eoo that plal“t'_dc
the aggregate amount of the claims exceeded the sum of 34 ;et them 3%
proceedings were therefore regular, and the application to e
properly refused. ' . ., that
PHela/, also, per RITCHIE, J.,, GRAHAM, E.J., and HLN';\;"J,, ent de
attachment was not dissolved or vitiated by reason of the gid
creasing the amount of the claim in the writ of summons. s of actio? co nd
Held, per MEAGHER, J., assuming that the several ca“_'.be»on as a H°.d :oﬂ
not be enforced in the same suit, they stood in the same P°>‘“,on the bjec
bad cause of action arid were severable, and at plaintiff’s elect e for
might be removed by amendment. \ade availab °mcd
Held, also, that the writ of attachment could not be :; but, as it for and
any sum beyond that for which judgment could be rcc0ver0d Y t|’10 judg®
part of the process of the Court, could have been amendef Ay peal-
that this amendment should now be allowed by the Court © S P
W. B. A. Ritchie, ).C., and T. R. Robertson, for plaintiti
H. Mellish, for defendant.
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Province of Mew Brunswick.

SUPREME COURT.

Fy . .
L1 Courr.] [Trinity Term.
BoGes v, ScoTT.

Case tried without jury—Appeal—Onus of proof.

Though where a cause is tried without a jury it is the duty of the appel-
a new trial to disregard the trial judge’s
wrong, the onus of satisfying

the presumption that he was

ate C o
findi u"*}” on an application for
the r(’js’y if the Court is of opinion that he was
Tight ourt that he was wrong and displacing

})’S upon the appellant.

C”-ﬁ”/e)/» Q.C.,, for plaintiff.

arleton, for defendant.

Fy <

LL Courr.| [Trinity Term.
HENRY 7 PURTLE.

2]

Conditional sale—Purchase by third party qithout notice.

Wag(}:;e plaintiff, a carriage m.anufacturer, sold to C., a carriage builder, two
of the (ir:'l?d on the 24th April, .1893, drew at four.months.’ Across the face
ition of dht at the end the following word:s were prmt.ed : “_I‘he express con-
such thatt € s:}le and purcl?ase of t.he vehicles for' which this draft is given 18
said |y the tlt.le,Aownerf.hlp? or right of possessior .doe:s not”[)as:? from the
the dm-ft(the plaintiff) until this draft and interest 1s pa‘nd m’full.‘ C. accepted
0“0Win; {t fell due on Aug. 27th, and was not paid. On September 16th
valye flnkd‘ C. sold one of the wagons to the defendant, who purchased for
Aaing ¢ without notice. On November 3oth the plaintiff commvenced action
default -on th'e draft, and on j:muary. 1oth, 1894, recovered judgment by
action w \rhls judgment was never satisfied. In‘ March, .1894, the pre.sent
that the as COl’nm‘enced for conversion. At the .tnal .no evidence was given
a"eﬂtionsa]e to C. was upon the condition contained in the draft or that his
pn was called to it.
the p]::;i’i{ (1) That»in‘the absence of such evidence,
(2) lllﬁ: U_lc plaintiff could not recover. .
Wdgime 1t if the sale was a conditional one, 1t was made absolute by the
nt on the draft.
7VAA Stockton, ).C., for the appellant.
ite, ().C., Solicitor-General, for the respondent.

the onus of which was on
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Province of (Manitoba.
SUPREME COURT.

[October I
TavLoRr, C.J.]

FAIRCHILD 7. CRAWFORD.
Practice— I vecution—ILoss of wril.

In this case the writ of execution against goods which
1892 and regularly renewed, was lost in transmission to A
last renewal, and the plaintiff’s attorney applied for the issue O ,
writ of execution to replace the lost writ. d Do#

The Chief _]ustice[? following White v. L(rz/e’/")’."3 JOh.nsi 418’ 2?nt, made
v. Burt, 1 Wend. 89, there being no English authorities strictly 1 E‘e endorse’
an order for the issue of a new writ, nunc pro tunc, to bear the'Sa he origind
ments and evidence of renewal, marked by the proper officer, a]se same forc®
which had been lost; also that the writ now issued should have tn

. oyed 1P
bad been iss! the

the sheriff aft€’
Onclll’re

:and effect as the original writ.

Haney, for plaintiff,

[RS———

Province of British Columbia.

SUPREME COURT.

BURRARD ELECTION PETITION.
MAXWELL 7. COWAN.

Dominion election petition— Extending time for filing Y4
—Practice.

NS
. [l"”
I i'li”ll’”(l’ o4 ]e[

d
defea’
it inst the €7 ijon-
In this case the sitting member presented a cross peml:tnioarﬁem in
candidate, seeking to disqualify him on certain grounds me nd his agents & ic
The latter was absent when served with the petition, a objeC“"m)'furtl'ler
instructions and certain information, before filing Prelxmxna:yapplied for
they hadﬁnot been able to obtain in time to comply with sec. 12, 1 of five
time for filing preliminary objections. iod O
Held x.g’ll‘)harsutﬁc);entj cause was shown to extend 121‘-(355312 of the
within which preliminary objections had to be presented unc
troverted Elections Act. sed.

|}
2. That the time could be extended after the five days had elap

days
cor

6, CJ
| VICTORIA, Dav::cctioﬂs
liminary 92 e

. . . . . ﬁ“n re .
This was an application to extend the time for g P . expnral""“ s

to the cross petition of the sitting member, made afterltl:nder
five days within which such objections should be filed U
sec. 12,

el

Aikman, for the application,

Duff and Macdonell, contra. has pre

DAvig, C.J. :—In this case the sitting member, M!
sented a petition against Mr. Cowan, the defcated caqd_lda‘e'
qualify him on certain gcrounds mentioned in the petition.
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gents desired instructions and

absey
t . . .
when served with the petition, and his a

which they had not

Certain :
ee:“:b;:i(:msﬁ?n ‘before filing preliminary objections,
Under t}(: tain in time to comply with sec. 12.
Period of g ese circumstances there seems §ufﬁc1ent cause to extend the
ve days within which preliminary objections have to be presented

Under
s : . .
ec. 12 of the Controverted Elections Act.

B .
ve d:t the question now arises whether the time
ys have elapsed. By sec. 64 the court or & judge shall, upon sufficient

Caug .
extt::dbf::g t§110wn, have power, on tl}e application of any qf the parties, to
Proceedinge ]lme to time the period l|.nmed by tl?e. Act for taklfxg any steps or
tendeq aftir .)); ’Sllch party, but Fhere is no provision t.hat tht? time may he ex-
the Court is 1t has ?lnpseq, gnd' |t’has been argued against this application that
such ap ordenow« \f’lth(m“unsdnctmn to n’{ak.e the order, as the power to make
Sec. 1 r <f3\plrec} with tpe five days llml.(ed by the Act.
Period of 1'1-4 of the Companies’ Act, 1862, gives a power of
the Court }ree.weeks, and says that such period <hall not be exceeded unless
Ly 0 _Appeals shall extend the time. But in Senner v. Johnston, L. R.
be e)((51_‘.57, it was held that the power to extend the time for appealing might
cised after the three weeks time had elapsed, and in that case the Lord
« [t appeats to me that it would be a narrow con-

and one likewise which it would be impossible

1o holg
d in itg .
in itself a sound construction of the Act, to say that the word ‘extend’
de before the original

My
tin:,_t ll]):St:lk'ien to mean that thcj, applicz.xtion must be ma ; gl
to eXtend.“‘ psed, because the time having elapsed, there is nothing remaining
Wag z:: :1?'8:"’1” v. Gitbs, 35.C.R.,, 374 the s
Y the 48thctmn case where‘ the appellant had not with
Setting dowSeCtlon of the Supreme and Excheque.r C
€ case ca,n the appeal, and for want of such notice t
Sectigp therm: before them, struck the appeal out of the
ays afier ﬂe in question enacted that{ the party appealing sho
"ho rieq t]le appe"-}lbwas set down, “ or within such further tim
Supreme C he petition may alloyv,” give the notice referred to. After the
oNg after :)l:m’ for want of the notice, had str}xck the appeal out3 and of course
ade an orq e three (?ays had elapsed, the )Lfd.ge who hafi tried the petition
eing giane" extending the three days for giving the notice, and the notice
arguedbefo and tht? case set df)wn afresh before the Supreme Court and
appeal, andre all the judges, the. Court (Taschereau, ], dissenting) uphe?d the
apseq . R.the.POW?r of the J}xdge below, to extend the tin.le af.texi it had
ayt Orit; Of'tchl?, C.J., Temarkmg that “ 'I"he statute not having limited the
eXercised the Jud'ge, his power f’f ex%endmg the time is a general power, to
© fina] gig aC.C'Ol'dmg to sound discretion, and that so long as there has'been
position of the case, whenever that discretion is invoked. the judge

s
Po}:ver to extend the time.”
ecs, 12e::ddgcisi"n5 would appear to settle the cons
ase, 1450 4 of the Act ~‘_but it is necessary to refert
S.C.R. 484, to which my attention was called by Mr. Duff.

can be extended after the

appeal within the

h
Straf@e]lor says (page 170) :
Uction of the Act

ame rule was followed. That
in the three days limited
ourt Act, given notice of
he Supreme Court, when
list of appeals. The
should within three
e as the judge

truction to be placed on

othe Glengarry Election
In that
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tition
by

1 of an election pe

c 1 . L . ,
ase it was held that the time within which the tria )
hs limité€

:::::,t be commenced, cannot be extended beyond the §ix mont
on 32 of 'the Act, unless upon application made within the six months-
. At first sight this decision might appear to be in conflict with wheeler ¥
Gibbs ar‘)d Banner v. Johnston, but Mr. Justice Taschereau, in the Gleng®
case, points out an obvious distinction. He rested his decision in the€ léf'ef
c:se upon reasons of public policy, pointed at by the Legislature in limitiv
itn; t:::; ?;-ull‘mg which an el.ection petition could be allowed to refnai"dpetn ¢
the, Legislat may be permitted to say so, very reasonably C()n'S'derel b
againstg ubl}m: never could ha\fe intenfied, and in fact t.hut it wou o
a year :r tw‘C policy that an election petition should be permitted to ha:;r
expira’tion ofo,P Orl.three, after its. presentation or, for that m.atter, .U"'t a
whilst for 2o da" iament ; that six »months was to be- the ordinary hmle’aso ]
able extengioo r?a§0ns the Court mlght‘during such.srx mqnths givea Tl X
petition Was; °d .tlme, yet after the six months, if nothing was
burn, ib. p. 8 e.a . Whistler v. Hancock, L. R. 3 Q.B.D. 835 /¥
_[udg,e’s .wo.rd:‘; fmd t‘l:ere was no power in the Court to revive it, " ements
agitation and eing, “ The Legislature intended that the state of excit o
the Constituenuncenamty in which the controverted election necesﬁal’l]y]s
the general SY should not be unduly prolonged.” His Lordship heec
which latter 2ew:" of extension given by sec. 64 did not apply t© sut:
of which ction was gOYerned solely by sec. 33, a proper constrt®

vhich precluded an application to extend the time after such time
expired. ’ g
i iliutt;\::sczomted out by'his lordship, the considerations which go:;:,:ev.
Gibbs. which ngarry case did not arise in Banner v. Johnstor, or od D
the A,ct N wle:e decisions “ where the clause under consuleratlo,f” sln other
words th: c]se » and unconnected with any other clauses of the Act” of PrO°
Cedure’ unconause in (}uesnon in those cases related to mere !naltefbma rers
of procedure necteq with the general policy of the law itself, and 1n melz "t has
all its , as pointed out in Banner v. Joknston (page 170), “ the o

own orders and rules under its own control.” ve
Similarly, I think that under sec. 12, whether the respondent ‘is to:’tre

fiv . . .
e or twenty-five days in which to file his preliminary objections 18 an o
y of the Jaw

doné,

tion

Tnaytts; :)}f;ep(l)’:);:dure, .W!loll)’ unconnected with the general polic o ricte

power of sec 6r provisions of the Act, and hence comes under tl’1e unft o

in view of th. ((4: which allows an extension at all times, prov:dcd, ot £he
trial cOmmene~ slengarry case, it be not such a delay as woul prev

Itiet cing within th-e six months. ne Glem

rue that Mr. Justice Taschereau, at pages 483 and 484 ‘0{ t ¢ Ve

ﬁf::;yci);:;st:n:;garl;s upon. St.tC. 12 that “ unless he is mistaken 1t reseﬂt
after the five lt af, preliminary objections to a petition coul be Fr)x
Columbia, ej h( ays.” Possibly not at that time (1888), but here! p e for
presemini’; sf ht years later, the contention is distinctly urged that 1h¢n after
such five da)’; ar:::fl[lmmarfy ""{ch:lions can be extended both ‘heforf 2 conte”
tion is well fm;nded_ am of opinion, for the reasongabove given,
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\

I'th .
inary Ob‘erefore order that the time for the respondent to present his prelim-
jections to the petition filed against him be extended beyond the period

f five days
ay, th:dys ﬁ)\ced by sec. 12 of the Act, and that he be allowed until Mon-
21st September, inclusive, to present such preliminary objections. The

Cos .
ts will be costs in the cause.
[September 29.

BOLE, Loc. J.]
K MINING CoO.

GOLDEN GATE MINING CO. 7. GRANITE CREE
A Attackment— Service of notice of motion.
againsrt1 ?}?:)hcation was made herein for leave to issug a wri.t of attachment
ourt, (O :Eanager of the defendant company, for disobeying an qx‘der of
Parte reStrain'e 8th day of June, 1.8()6, an injunction order was obtam(‘ad.ex
Certaip tres ing the (lefendants.. t}.menr ser.v:fnts and' agent§, etc., from committing
) diSSOIVep?hs'ses upon the plaintiffs’ mmm'g cl:um.‘ The defendants moved
*. Justice Mls‘order, and upon t.he motion coming on to l?e heard b‘efore
consent C?relght, the injunction was, with some variations, co.ntmued
Were done, b"bsequ?nt to the amended order, the acts complained of
o p:’;’é‘z;:hzt service of the notice of m.o'tion for writ of attachmen
e e“dorse,n ) ut may be made on the solicitor, and that the order need not have
McDoy, ;;nt requl.re(‘l under Order 41, Rule 4.
Senpls ell, for plaintiff.
7, for defendant.

t need not

MRorth-TWlest Territories.

SOUTHERN ALBERTA JUDICIAL DISTRICT.

Scory, 11 —
: [August 19.

PATTON 7. ALBERTA RaiLway & CoaL Co.

Plaingigy Notice of appeal—Staying execution—Costs.
the de;‘ had recovered a verdict and judgment against the defendants,
10 Shoy c endants had served notice of motion to the Courten banc for a rule
Judgmenta‘_use why the verdict should not be set aside, and for a non-suit or for
is w0r~ the defepdaflts, or a new trial.
€ appea) as an R[‘)phcatlon by the defendants for a stay
otherWise to the Court en banc, on the grounds that ir
Or ng mearesult to the defendants, and that the plaintiff was
M cage lhenj’ and would be unable to repay the amount levied
t was Cefendants were succt’,ss.ful in their apPeal. ' ‘
Otice of ontended by the plaintiff that no notice of motion for a new trial
Cor,SequenaPPeal had been given as required by sec. 512 Jl{d. Ord., and that
el thce there was no jurisdiction to hear the apph?atl'on..
\ that the notice given was sufficient to give jurisdiction to hear the

pp iCatiOn

of execution pending
reparable loss would
a person of little
under execution
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. o
. disclose
It was further contended that no sufficient grounds were

not €%

entitle defendants to a‘'stay of execution, that in al;y event they were
titled to a stay of execution for the costs of the tria . qveryy 4

Held, following the suggestion of Brett, M.R., 1 Barker V. Ol;zpa))/,t
L. J. Q.B. 241, that the fact that a respondent would be unable t as a suit’
amount levied under execution in case the appeal was .successfll}i;""amount of
cient ground to entitle an appellant to a stay of execution for t
the verdict, on giving security for the same, but, an V- Elf”rd’

Held, also, following Merry v. Nickalls, 8 Chy. 205 ; Moretb that exec™
4 Chy. D., p. 388, and Atlorney-General v. Fomerson, 24 .QJ‘-.D -5 éert aking
tion for the costs should not be stayed if the Advncatg give hlS' un
repay them in case the appellants eventually succeed in the actlorll; j.Ch .6{771

Held, following Merry v. Nickails, and Cooper V. Cooper, 45 .to' the pla'"’
that the costs of the application should be paid by the defendants
tiff forthwith after taxation.

W. A. Galliker, for the defendants.

C. C. McCaul, ().C., for the plaintiff.

APPOINTMENT OF QUEEN’$ COUNSEL.

_— 4 Ho™
~ H ade b)’
As a matter of record we publish the report to (,ouncﬂl“‘;ist of the ]at;
Oliver Mowat, Minister of Justice, in reference to the wholesale is rep?

Government which the Governor-General refused to sanction. ] its;lf to the
which has been approved by his Excellency, has also commende(yS . ;
profession as a whole in the various provinces. It reads as fo}‘oéo\;ncil dfl“’l

“ The undersigned has had under consideration an order I en’s ouns®”
the 8th July, appointing 173 members of the Bar of Can.ada (%u,:hich numbe:
These are in addition to 481 appointed since Confederation, 0 and 397 aft®
84 were appointed between July, 1867, and November 5th, '8.73;‘ r. ¢
the 16th of October, 1878, No appointments were made'durmbt; the cc:e“
zie’s administration. Thus the number appointed previously 0 tard‘ng;

" ; ore 1
order had been enormous, and the addition to it now of 173 m ] num .
the tota a dit

In England it appears from the law list of 1895 that ly 217>

Queen’s Counsel there at the time of making up the list was on up t° 18%5,
appears that the total number appointed for twenty-two yea;‘ 5;1 ex eeds ¢
inclusive, was only 254, while the number of barristers in Engla issue undet
several times the number in Canada. No comimission has )'etdelr should nzf
the recent order, and the undersigned is of opinion that the OF jve n mbe’
be acted upon and should be rescinded on account of the ?ch’ss s
names, and for additional reasons which he will now mention-" ;¢ f‘g.ht,
[The report then speaks of the doubt existing as to the restphese a Olr;w
and powers of the Dominion and Provincial Governments a3 tf)‘ to argye tin
ments, and then states the intention to employ counsel forthwith and s0 obt?
case for the Dominion, which was refused by the late Gov?rr?ment, be
an authoritative adjudication upon the subject of j“rdiSd'Ct“Tn'] ent ould
“The undersigned respecttully submits that no appointih
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Made yntj a final decision is obtained on this point. The undersigned is

'nformed that the publication of the names contained in the recent order has
Sreated a sensation among members of the profession and others, that the list
3s been very generally ciisapproved of, and that the disapproval is shared. by
Some who are named on the list, as well as by gentlemen previously holding
€ rank of (ueen’s Counsel and by others. An examination of the list shows
that the selection of the names was not made on the basis of professional or
Persona] merit. On the contrary there are names in the list of ;;entlejmen in
"egard to whom there could be no pretence or supposition of their having any
E:}‘.ms on that ground, and on the other hand many gentlemen have zeen
n 'tted from the list whose professional merits exceed that of many of.t~ ose
amed. Queen’s Counsel have precedence in the courts over other barristers,
ond ob"iously there is great injustice in the bestowal of the honor and prece-
°C€ upon inferior barristers to the prejudice of those better entitled thereto.
uch a wholesale and indiscriminate selection as was recommended to your
XCellenCy is a degradation of the office, and is a grievance as regar‘ds the
is‘:‘;ff;’enerally, instead of being a meri‘teq h9n9r to those appointed.. ! hete)i(s.
Teas €e of the degree i$ useful if the )urlSdlCtlf)n to make the appointments
Onably exercised. In England the appointments are made by the Lorq
Canatn;ellor, and it is stated in a rece'm legal publication, that an appli-
Stand~0r the appointment has to communicate by lett’er.to ba'rnsters of longe(;
that ;ng than himself {not being Queen’s Counsel) his intention to a'pply, al;]
i before making any appointment the Lo.rd Chancellgr .submlts to th'e
couies the names of the applicants whom he thmlfs of appointing. If in this
o tr?r t,he power of appointing belongs exclusively to your Excellency-md-
s uncil, it wiy be well to consider hereafter whether some checks may not an
°uld not he devised to confine within proper bounds the recommendations
c(::e to the Governor-General. Meanwhile the un’dersignec.i respt‘actfully re;
th Mends that as a matter of justice to the profession and in the interests o
) Public, the order which has been made be rescinded, and the cons:derat.lon
3%y appointment be deferred until the jurisdiction to make such appoint-

m
°Nts shall be judicially decided and declared.
0. Mowart.”

M AND JETSAM

FLOTSA

It Appears from an address delivered at the meeting of the Illinois btatg
g

Association that there is such a delay in the trial of cases i1.1 the Chica,
av::;s S to amount in most cases to an absolute denial of )t;stxc:.i]e 'I:;:
trieq o€ Of the docket is that cases must stand for two years before d)’ e
or 1. 0d this does not include cases which have been qrdered to st;.n 0:']
Cale:: N postponed for any reason, but have been me'd’rreca::eeas?;ly t::
'magi(h':r‘i The evils resulting from such a state of things

d.

Bay
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) . om-
AMER!CAN PATRIOTISM.—At the recent annual convention of the Cved
mercial Law League of America, held in Omaha, a vote of thanks was mothe

had been receive Y o
s so jarred byt

for the “royal hospitality” with which the delegates
ri-
and the word « Ame

ﬁmzens””f that city, but the chairman had his feeling
rO)"’al tha'tt the objectionable word was struck out,
can” substituted. We quote from the report of the proceedings: £ he
b The (.;hai.rma“ (Mr. Florance): [ would like to ask Mr. Hamilton * et
“as ho f>bJecnon, to change one word which always jars upon meé r
American hospitality ” to “royal hospitality.” Cofe
Ml’- Hamilton: [ will accept any amendment which makes 1t mAP’
American. What I mean is that we have had a bang-up good time- (
plause and laughter.)
The Chairman: When | suggested the word  American’
synon‘ymous »'vith a bang-up good time. (Laughter.)
The motion of Mr. Hamilton was then carried by a rising vote-

, 1 used it%

—
(]

nstitutionality of th

S . . .
UNDAY OBSERVANCE.—The question as to the co
ou

pFOh'bm“g barbering on Sunday has recently comne before three
d}ﬂ'erent results. The Supreme Court of Missouri, in the case © L to
Granneman, held invalid an Act making it a misdemeanor for any P€ ?:)is in
f‘a\’\'y on the business of barbering on Sunday, upon the gmundt a i]qws,
erogation of the constitution prohibiting the passage of local or specia’
The Court, while conceding the power of the legislature to pass a Ker_’era all
compelling the observance of Sunday as a day of rest, applicable alike ‘tod of
classes and kinds of labor, denied such power as to on¢ particular " 50,
labor, holding it to be special legislation pmhil)ited by the organic laW; 0],1;,
also, the Supreme Court of 1llinois, in the later cas¢ of fden V. “wful
declared the act of the legislature which provides that it should pe un'?
for' any one to keep open any barber shop, or carry 01 the business %% zonal’
haircutting, or any kind of tonsorial work on Sur'ulay, ‘to be uncon:ﬂl“’ tion
upon much the same ground as the Missouri Court, viz., that the Act in @Y 5 the
was not binding upon all the members of the community. The Act” sa): and
Cpurt, “affects one class of laborers and one class only. The merchd bl"ck'
h!s.clerks, the restaurant with its employees, the clothing house, ¢ e:/er)’
smith, the livery stable, the street car lines, and the people "

" engag®
ot 4 H H e
er branch of business, are each and all allowed to open their Yesr  hey

lace i . . . $S
places of business on Sunday and transact their ordinary bus’? ines®
pla.ce (o] n dircct

2‘;5‘"6, but t?\e barber and he alone is requested to close his

he barber is thus deprived of property without due process of 1a¥ ore”
Vlol.'m.(m of the constitution of the United States and of this state: alliﬂgs
over, if the merchant, the butcher, the druggist, and other trades and €
are allowed to open their places of business and carry on their res (hat
avocations seven days of the week, upon what principle can it be he
:’l:":;‘; W&‘I)hmay be engaged‘ iq the business of barbering may “O‘tl,:: and that
alons Cy should a discrimination he made against that callib

—Central Law Journal.



