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DIARY FOR OCTOBER, Act for the collection, by menus of stawps, of fees of office,
dues and duties p'tyablc to the Crown upun law proceeding s
1. Saturds; Last day for uotlco of trial for York & Poel.
2, :lu“m am suid:y after Trinuy. Court T and registrations.”’
3 Monday .. uuty Court and Surrogate Court Term commences.
§. Saturday - . County Conrt and Satrogate Court Ters uads. The act took cffect on the first day of the present mouth
9. SUNDAY 20¢th Sunduy after Irinity. .
10. Moaday ... York aud Vool ¥all Aus. of October. Hencefortk no money shall be paid to or shall
6. A ¢ er Tvin . . .
18. Thureday .. S ooy - : be received by any officer entitled to receive fees due and
23. BUNDAY . 2nd Sunday after . .
28, Friday.. S Simom and . Jude, and payable to the Crown under certain acts therein
30. SUNDAY ...... 23rd Sunday after Trindy. s ’
31. Monday «.eee.. All Halow Eve. specified.

BUSINESS NOTICE.

Personsindebtedtothe Propriectorsnf thisJournalarercquestedto remember that
allour pastdueaccountshave beenplacedsn thehandsof Messrs Ardagh £ Ardagh,
Attorneys, Barrie, for collection ; and that only @ promptremtance to them wall
sace costs.

It iswith greal reluctance that the Proprictors haveadopted thiscourse; bul they
Kaoebeen compelled to do so sn order to enable them to meettheir curzent expenses
which are rery heavy.

Now that theussfulness of the Journal is so generally admtted, it would not be
unreasonable to cz'pcc[ that the I‘mfu:ion anad Officers of the Courts world accord
12 g lebeval support, 1¢fal g th Ives to be sued for thair subscriptions.

&he fﬁppsc Ganaa ”ﬂam §5nm:na[

OCTOBER.: 1864.
STAMPS ON LAW PROCEEDINGS.

It is & common saying ¢ that the Queen’s Government
must be carried on,”’ but thig cannot be accomplished with-
out money. Various are the means devised for the creaticn
and collection of revesue. Taxation in all its forms is the
price which we pay for civil government. No mode of
taxation is more familiar to members of the legal profession
than that which arises upon legal proceedings. Once upon
o time it was trifling in Upper Canads. But with our pro-
gress in civilization we have progress in taxation, until now
the disbursements incurred to the Crown in the conduet of
law proceedings are become most serious items in a bill of
costs. Few who pay bills of costs reflect how much of
each bill goes to the goverament. The attorney has the
credit (or rather the discredit) of collecting the whole
amount, having himself advavced the proportion of the
government; and thus is not only a tax gatherer, but a tax
gatberer who himself guarantees the collection of tases.

Up to this time all fees vn legal proceduve were paid by
attorneys and others whose duty it was to pay them to duly
accredited officers of the government. But the officers
were not all immaculate. Some were required to furnish
secuiity, and others spared the necessity of doing so. By
means of defaults, cecured (if we may be allowed the ex-
pression) by bad suretics or no sureties at all, the govern-
ment from tim > to time sustained serious losses. 1n order
to cure as far as possible abuses of this kind, the Legisla-
ture, during its last session, passed an act intituled «An

WHAT COURTS, OFFICERS AND ACTS AFFECTED.

The acts affected are Con.. Stat. U. C. cap. 15, raspeciing
the County Courts; cap. 16, respecting the Surrogate
Courts; cap. 19, respecting the Division Courts; cap. 33,
respecting the Law Society of Upper Canada; cap 10 see.
29, respecting fees payable to the Clerks of the Crown and
Pleas, Clerk of Process, and their deputies; cap. 12 sec.
11, respecting fees payable to masters, registrars and clerks
of the Court of Chancery ; cap. 12 sec. 65, respecting fees
payable to the Clerk of the Court of Appeal; cap. 33 sec.
26, respecting fees payable to the Courts and the Law
Society in respect of certain services performed as to the
admission of students and attorneys. Besides itis declared
that stamps shall be used in lieu avd in payment not only
of the law fees and charges due and payuble to the Crowa
under the acts mentioned, but ¢ under or by virtue of this
act or any other act or acts whatsoever, either now or here-
after to be in force in Upper Cauada, and under or by
virtue of any order in council or proclamation wade or
issued, or hereafter to be made or issued uoder such acts,
or any one or more of them” (s. 2). The only exception
is that created in favor of the administration of justice in
“unorganized tracts,” where it would be inconvenient, if
not impossible, regularly to procure the requisite starops
(s. 33).

STAMP3 HOW PROCGRED.

Starps are issued by order of the Governor-in-Council,
in such formn und subject to such other direction as may bo
thereby and as shall hereafter be from time to time by the
like order provided for the purposes of the act (s. 1). The
Finance Minister procnres the necessary stamps required
under the act, and delivers them to the Receiver Geueral
from time to timo as required. The former officer kecps
av acconut of the numbers, denomination and amourt of
the stamps, and of the dates at which they were procured
aud delivered (s. 22). The Receiver General, upon pay-
ment to him of the proper amonut, delivers such of the
stamps as may be from time totime required, and keeps an
account of the number, denomination and amoant thereof,
according as he receives and delivers them (s. 28). It ie
wade the daty of the Receiver General, subject to provi-
sions hereinafter noticed, to allow to any person who takes
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at any one time stamps to tho amount of tive Gollars or up-
wards, discount at the rate of five per cent (s. 24). But
the Governor in Council may, if he deem it expedient to
do so, make arrangements with any particalar person or
persons for the sale of stamps t¢ bim or them in any par-
ticular locality, and for such time as may be thought expe-
dient, at any rate of discount, not exceeding, however, the
rato above stated (8. 25). In such case tho Receiver
General is not to issuo any stawps to any other pevson or
persons in the locality specified in the order-in-council (ib).
If such an arrangement be made w'*h any person or persons
for the issue of atamps, such person must at all times keep
on hand such a supply of the differcnt kinds of stamps
during the time for which the arranzement lasts, as may
be reasonably expected to be required of him (s. 26). He
maust sell the stamps to all persons who may demand the
same, upoun payment to him of the amount or value of the
stamps (:5). In case of any violation of duty, the person
80 appointed is liable to forfeit as a penalty to her Majesty
a sum not exceeding $20, and be held further liable for
damages sustained by any person through his violation of
duty (18). The Governor in Council may from time to
time make such regulations as may be thought expedient
for an allowance for such stamps, issued under the act, as
may have beer spoiled or rendered unseless, or unfit for the
purpose intended, or for which the owner may have no
immediate use, or which, through mistake or inadvertence,
mey have been improperly or unnecessarily used (s. 27).
The allowance is to be made either by giving other stamps
in lieu thereof, or by repaying the amount or value to the
owger or holder thereof, after deducting the discount, if
any, allowed in the sale of stamps of the like amount (ib).
In case it become necessary to distinguish the stamps issued
for any special fund or purpose from those applicable to the
Consolidated Revenue Fund of the Province, the Governor
may, by order in council, direct the distinction to be made
and observed, in such manner and from and by such means
or differencesin the lettering or numbering, or in the color
or form or otherwise of the stamp, as he may find or con-
sider it to be necessary or expedient (s. 28).

WHEN AND HOW USED.

Whenever fees were hitherto payable in money, stamps
to the like amount, subject to the provisions hereafter
noticed, must be given to the officer whose duty it is to
receive the fees. It is the duty of the officer in every case
in which a stamp is attached or impressed upon any matter
or proceeding, or who may receive the matter or pro.
ceeding, forthwith upon the issue or receipt thereof, to
cancel the same by writing, stampiog or impressing in ink
on such stamp his name and the date thereof, so as effect-
tually to obliterate and cancel the stamp, and so as not to

admit of its being used again (s. 20). All fees now pay-
able, or hereafter at any timo to becomo payable, shall,
after they become payable, bo at the following rates:

All fees up to 10 cents must be made and paid at 10 cents
All fees from 10 cents to 20 cents  do. at 20 cents
All fees from 20 cents to 80 cents  do. at 30 cents

And o in like manner all other fees which are not multi-
p 3 of ten cents must be stated and payable at the mul-
tipae of ten cents next above the sum at which they are
8o stated.

Excepting the charge now made of one penny per ©ilio in
the Court of Chancery for examining and authenticating
office copies of papers.

In such last mentioned cases the charge is to bo for
examining and authenticating office copies of
papers, when the same do not exceed three folios 5 cents

And for every three folios above the first three
folios an additional . . . . . . . . . Hcents

And for any number of folios less than three above
any number divisible by three, the charge for
such brokeo number mustbe . . . . 5 cents
In all cases of search, examining and authenticating

office copies of papers made by the attorney or solicitor,

and in all other cases where it has not been customary to
use in reference to such search, examination, suthentica-
tion, matter or thing, any written or printed document or
paper, whereon the stamp could be stamped or affized,
the party or his attoroey or solicitor requiring such matter
or thing to be done, must make application for the same
by a short note or memorandum in writing, and a stamp or
stamps to the amount of the fees so payable will then be
stamped on or affixed to such such note or memorandum

(s. 14).

No matter or proceeding which may have heen duly
stamped for the purpose for which it may have been used,
is to be considered ss stamped for any other purpose, in
case another fee or charge is due or payable thercon, for
any other or further use of the same matter or proceeding
(s. 16).

Every person who fails or omits to obliterate any stamp,
as required by the act, is made subject to a fine not ex-
ceeding $20, and in default of payment to imprisonment
not exceeding two months (s. 30).

PENALTIES FOR NEGLECT TO USE STAMPS.

No matter or proceeding whatever, upon which any fee
is due or payable to the Crown, is to be issued, or received
or acted upon by 2ny court, or by any officer entitled to
receive the fee, until a stamp or stamps, under the act for
the same, corresponding in amount with the amount of the
fee so due and payable to the Crown, for, upon, or in
respect of sach matter or proceeding, and in lieu of such
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sum 8o due and payable to the Crown, shall have been
attached to or impressed upon the sams (s. 12). Every
matter or proceeding whatever, upon which ary such fee
is due or payable to the Crown, and wui~h is not so duly
stamped, is, if not afterwards stamped under the provi-
sions of the act, declared to be absolutely void for all pur-
poses whatsoever (s. 13).

No sheriff or other officer or person is allowed to serve or
exccute any writ, rule, order or proceediog, or the copy of
any writ, rule, order or proceeding, upon which any such
feo or charge is due or payable, and which is not duly
stamped under the aot (s.15). Every such service and
execution, if made contrary to the act, is declared void,
and no recompense is allowed therefor (Ib.). The court
in which any matter or proceediug is, or is pending, which
ought to be aud is not duly stamped, must not, nor shall
any judge of auch court take or allow any such matter or
proceeding, although no exception be raised thereto by any
of the parties, until such matter or proceeding has been
first duly stamped (s. 17). Every person who koowingly
issues or knowingly receives, procures or delivers, or who
koowingly serves or executes any writ, rule, order, matter
or proceeding, upon which any fee is due and payable to
the Crown, without the same being first duly stamped under
the act for the fee payable thereon, is subject, for the first
offence, to a fine not exceeding $10; for the second, $50;
for the third and every subsequent offence, $200; and in
default of payment of such fines, to an imprisonment not
exceeding one mcnth for the first offence, thres months for
the second offence, and one year for the third and subse-
guent offences (3. 29).

CRIMINAL OFFENCES.

The copying or imitating any stamp issued under +he act
is made forgery, and punishable as such. The using vgain
or re-issuing of any stamp which has before been used, or
which bas been obliterated and cancelled, as for 2 new and
valid stamp, is made a miedemensor, punishable by a fine
not exceeding 850, or by imprisonment not exceeding two
months, both at the discretion of the court (s. 32).

RELIEF FROM CERTAIN PENALTIES.

Any party to any matter or proceeding in any court,
which ought to be, but is not duly stamped, may apply to
the court in which such matter or proceeding is pending,
or to any judge having jurisdiction in the case, for leave
to have the same duly stamped; and in case the sct has
pot been knowingly and wilfully violated, the application
shall, on payment of costs, be granted, for the duly stamyp-
ing of such matter or proceeding with stawps of such
amount beyond the fee due thereon, a3 may be thought
reagonable, not exceeding ten times the amount of the
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stamps (s. 18). The affixing of such stamp or stamps
ander any order made for that purpose, is to have the same
effect as if the matter or pracceding had been duly stamped
in the first instance (s. 19).

RECOVERY AND PAYMENT OF FINES.

All fines imposed by tho act are to be paid to the
Recciver-General, for the general uses of the Province, and
may be recovered before any court having competont juris-
diction to the amount, at the instance of Her Majesty’s
Attorney ov Selicitor General (. 31). The production of
any writ, rule, order, matte. or proceeding, unstamped, or
stamped for too low and insufficient a sum, or the stamp of
which is not properly and sufficiently obliterated and caan-
celled, or if the proof of any such writ, rule, order, matter
or procceding having been unstamped or not sufficiently
stamped at the time when it was issued or received, or
served or executed, or of the stamp not having been suffi-
ciently obliterated and cancelled, is made sufficient prime
Jacte evidence of such writ, rule, order, matter or proceed-
ing baving been knowingly or wilfully so issued or received,
or served or executed, without being or having been
stamped, or without the stamp haviog beea properly and
sufficiently obliterated and cancelled (ib.)

Questions no doubt will and must arise upon the inter-
pretation of this act, as upon the English stamp acts.
Reference to the English acts will therefore be at all times
useful ag well as necessary when such questions arise. It
is not for us at present to anticipate the questicns, even if
we were able to do so. They will naturally arise upon the
constructiou of the act, as of every new act, whiy an
attempt is made to work under it. The English stamp
acts are pumerous. The first institution of the stamp
duties was by statute 5 & 6 W. & M. cap. 21; but they
have since been in many instances vastly increased beyond
their original amount. The principal English stamp act is
55 Geo. IIL cap. 184, but there are prior acts of legisla-
tion still in force. The subseqnent acts ave, & Geo. IV.
cap. 41; 9 Geo. IV. cap. 49; 3& 4 Wm. IV. cap. 23,
sec. 97; 4 & 5 Wm. IV. caps. 57, 60; 5 & 6 Wm. IV.
caps. 20, 64; 1 & 2 Vic. cap. 85; 5 & 6 Vie. caps. 79, 82;
6 & 7 Vic. cap. 72; 7 & 8 Vie. cap. 21; 8 &9 Vic. cap.
76; 9& 10 Vie. cap. 60; 12 & 13 Vie. caps. 1, 80; 13 &
14 Vie. cap. 97; 15 & 16 Vie. caps. 54, 83, 87; 16 & 17
Vie. caps. 81,59, 63,71; 17 & 18 Vio. caps. 78,83; 19&
20 Vie. cap. 81; 21 & 22 Vio. cap. 20; 22 & 23 Vic. cap:
36; 23 & 24 Vie. caps. I5, 111; 24 & 25 Vie. caps. 92,
122. The principle of our act as to collection of revenue
on law proccedings by means of stamps will be found in
17 & 18 Vic. cap. 78, passed in regard to the High Court
of Admiralty.
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Stamp duties bid fair to become in Upper Canada a most
extensive mode of taxation. In Baglund they bave become
s0. The wedge has been joserted here, and no doubt in
course of time, as the public necessities may require it, will
be pushed further and further, till the amount of revenue
collected by means of stamps will be something of which we
have at present little corception. Wo cannot say that we
object to it as a mode of taxation. It is not so much felt
a8 other modes of taxation to which we have been long
subject, snd is much more convenient and easy of collee-
tion. Desth and taxes, it is ssid, are certain. While we
cannot avoid tho former, it is well to regulate the latter so
a8 to make it as little odious as possible.

JUDGMENTS.

QUEEN'S BENCH.

Present: Drareg, C. J.; Hacarty, J.; Monrisos, J.

Monday, September 19, 1864,
Manary v. Dash.—Rule discharged.

HMcPhatter v. Lealie ¢t al. — Rule absolute for o nonsuit, on
leave reserved.

Beemer v. Kerr.—Ralo discharged.
Ilamilton v. Gould.—Rale discharged.

Conriors v. Darling.—Appeal allowed, and relo absolute to sct
aside nonsuit in court below.

Somers v. Livingston.—Apypesl dismisged with costs.

Hamilton v. Jefirey.~Rule absolute for aew trial,

McIntosh v. Tyhurst —Rule sbsolute for new trial.

Robinson v. Reynolds.—Rule absolute for now trial without costs.
Berryman v. Port Burwell Harbor Co.—Rule discharged.

Irvin v. McBride.—Rule absolute to enter verdict for defendant
pur, t to leave roserved.

dn're Sheely and Town of Windsor.—Rule nisi refused.

The Queen v. Rowe.—Rulo absoluto for new trial,

In re MeDermott.—Rule dischsrged with costs.

Baird v. Story.—Rule absolute for new trial.

Myles v. Thompson.—Rule nisi to set asido nonsuit discbarged,

The Queen v. Toronto Roads Co.—Rulo sbsolute to amend the
former rele.

The Queen v. Emily Munro.—Prisoner remanded.

{n re McLoy and Hammond.—Rule nisi to go, scslling upon
g{.cLay :o show cause Why be should not be attached for contempt
cour

Olask Y. Galbraith.—Raule discharged with costs.
Vinds v. Wallis.—Rule discharged.
Spiers v. Carrigue.—Rule absolute, without costs.

Baturday, S8eptersber 24, 1864,

Cross v. Waterhouse.—Raulo to rescind order of Draper, C. J.,
discharged with costs.

Covert v. Bennelt.—Appeal allowed.
court Qelow.

In re Stewart and the School Trustees.—Rule absolate for man-
damus.

In re School Trustees of Sandwich, — Rule for mandamus dis-
charged without costs.

Halliday v. White.—Rule absolate to enter nonsuit.

Nonsuit to be entereq in

In re Wannacott and Meyers —Rule sbsolute for prohibition.
In re Coleman.—Rule digcharged.

IHobbs v. Scott.—Rule discharged.

Hamilton v, @. T. R. Co.—Rulo absolute to enter nensuit.
Hamilton v. G.T.R Co.—Judgmont for defendants on demutrer.
The Queen v. Shatw.--Rule discharged with costs,

@oodeve v. Wallace.—Ruie absolute.

COMMON PLEAS.
Present: Ricuamoe, C. J.; Apaa Wirsox, J.; Jon¥ Wirsoy, J-
— Monday, September 19, 1864,

Durand and the Corporation of the City of Kingston.—Postea to
defendante, with 1eave to apply to judge iv Chambers to amend.

IHarper v. Patterson,—Judgmeat for plaintiff on demmurrer, and
damages to be assessed at the rate of 6 per ceut. interest, and
rule nisi to enter verdict for plaintiff discbarged with costs.

Date v. Qore District Mutual, Insur. Co.~Judgment for plaintiff
on demurrer to the fifth plia.

Date v. Gore District Mutual Insur. Co.—Rule sbsolute for new
trial without costs

Roe et al. v. McNeill et al.—Rule absolute to enter verdict for
plaintiffs. .

Robertson v, Fortune.—Judgment for sureties on demurrer;
leave to amend refused, the offer to amend having been made by
the court to the defendants during the argument, and declined.

Geddes v. The Toronto Street Railway Co. — Rule absolute for
new trial witbout costa.

May v. Rutledge.—Raule that verdict stands for portion of goods,
and to be entered for defendant as to rest.

MeMahor. v. McFaul.—Rule sbsolute to enter nonsuit.

Strachan v. Jones.—Rule pisi for new trial discharged.

IHenderson v. McLean.—Rule nisi for new trial discharged.

Jewitt v. Raacke.—Rule nist discbarged.

Stead v. Tyrrell.—Rule absolute for new trial on payment of
008ts.

In the matler of an appeal between Morissey and Hagan.—Appeal
sllowed, and judgment of court below reversed.

Qordon v. Robinson.—Judgment for plaintiff on demurrer to
plea, with leave to defendant to apply to & judge in Chambers to
amend.

Dickson v. Mc3ahon,—RBule absolute to set aside s judgment
as fraudulent, with costs.

Soules v. Donovan.—~Rule absolute to set aside nonsuit, and for
8 new trisl, on payment of costs.

BMingaye v. Corbett.—Held tbat 3 sile of goods by the sheriff is
within the 17th section of the Statate of Frands. Rule absolute
to enter nonsuit,

Patterson v. Smith.—Rule absolute to rescind ip part s judge’s
order (Joux WiLsoN, J., disasentiente).

The Queen v. Connor.—Judgment that defendant ought not to
have been convicted, and thot an entry to that effiect be reade on
the record.

The Queen v. Switzer.—Judgment for defendant on demurrer to
indictment.

Tuer v. Harrison.—Raule dischavged.

In re Kemp and Ouen.—Rule absolute for a prohibition.

In re Thomas D. Worren.—Rule discharged with costs.

Hasrnden v. Bank of Toronto. — Rule absolate for new trial,
without costs.

Saturday, Septoml er 24, 1804,

Gibbon v. The Welland Railway Company.—Rulo absolute for
new trial, without costa.
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Matthewson v, Headerson.—Stands.

Attorney General v. Derry.—Stands.

Pearson v. kuttan.—Stands.

Nesbitt v. Rice.~Rule discharged.

Hobbs v. Hull.—Rule absoluto for now trial, without costs.

Carroll v. Bogge.~Rulo absolute for now trial, on payment of
costs.

In thematler of the Appeal between Boucher and Shewan.—Appeal
allowed without costs, and rule absolute for new trial in court
below and nonsuit set asido.

Stewart 7. Rowlands.—Judgmernt for defendant on demurrer.

Campbell v. Bazter.-~Judgmont for plaintif on demurrer to the
fourth count, and for defcndant on demuarter to replication to
eighth plea to tho third count.

Burr v, Bletcher.—Rulo abaolute to set aside nonsuit, and new
trial without costs.

Inre McLean v. The Great Weslern Railway Company.—Rule
absolute to quash return to mandamus nisi, and peremptory man-
dumus awardsd. )

McCann v. Neshitt.—~Rule nisi rofused.

SELECTIONS.

CONTRIBUTORY NEGLIGENCE.
A LAW LAY.
Tuff v. Warman, 5 C. B. N. 8, 578.

Ingenuvous Student, whe, with curions eye,

Would trace the tangled threads of thought that Jie
Iovolved in oracles of Tuff and WParman,

Hear, on that well-thumb'd tezt, a homely sermon.

The text, though cumbered much with clause on clause,
Reads fairly plaio, till near an end it draws ;
But at the end, through devious ways, we come
To rule that gravels pleaders, all ard some,
Jlere Wightmsu, Justice, tells us, iu effect,
Plaintiff stands none the worse of’s own neglect,
If but defendant, when dsfault is made,

Its consequences could with care evade.

The cancn at first blush leads all too wide,
Unless a triple caution be supplied;

Which to supply, and point you out the way,

To find where wanted, here, in ‘0yal lay,
Contributory Negligence I sing,

The rule of Lew, and reason of the thing,

Both are in fault: elss, ’tis a simple story,
The negligence were not contributory.
Then. either both have been in fault together,
Or elso the oue's in fanlt before the other.
If both together, neither bears the blame ;
The wrongs concurrent, and the rights the same ;
Xf fault of one the other’s fault preceds,
He pays the penalty: unless, icdeed,
The,cther, by some littie common sense,
Could shun that first misconduct’s congequance.
Say, I lie druok, a trespasser besides,
On Marcus’ avenuo ; and Marcus rides,
Or stumbles ¢’er me: still, first question is,
(()Be it, the broken bones are mine or his,)
ouid Marsus, by an ordinary care,
Have shunned the danger, and 80 gone elsewhere?
If yea, he pays me for my burt; althe’
I was in act the first to blame: if no,

Sinco but for mo ho neo’er had boon c’srthrown,
I pay him for his hurt and bear my own.

What then, whone’or by night I walk or ride,
Mest I o link-boy or a scout provide,

Lest Daoies’ donkoy in my path should roll,*

Or Forrester have loft his building polet

To trip mo up? nay, Law was nevar heard,

To sanction charge of caution so absurd.

I must not, if I’d not be brought to book,

Run blind-man’s muck, and leap before I look ;
(Though some that leap’d and never looked, have found
A verdict "twixt tho foot-board and tio ground ;)}
But if wit* sye-sight such ns bless’d withal,

1 keep my wnead from contact with the wall

By ordinary care, the Inw demands

No weightior charge of caution at my hands.
But say I'm blind; or one of tender years,
Insensible to age’s prudent fears?

Your case thereby nor bgtter is nor worse,

Your leader answers tor you, or your nurse.}

Of these collateral moot-poiuts enough,

Return we now to Wurman versus Tuff.

The judgment’s truly veither less nor more

Thawo, done in doggrel, is set down before ;}—
One's first in faull ; then, could the other one

That fault’s effects by common caution shun ?

But there you stop: else, caught in Pleaders’ Pound,
Each cries Tu quoque! in an endless round.

As, say that when, a log, in Marcus’ way

By want of ordinary care I lay,

Marcus athwart e falling breaks hia head,

And brings his suit: if, in defence ’tis said

“You might havo shunned me had jyou uged your eyes;”
And Marcus then with Wightman, J,, replies

** And you shunned me!” the altercation wend:

To circular dispute that never ends. {(a)

Or, say two runners, each a careless spark,

Have clashed their heads together in the dark

It lies nut in .ae mouth of one to say

‘¢ Sir, you by caution couid have kept away,

And g0 I had not dashed, and lost, my tooth
’Gainst your Os frontis:” for the other youth,
With equa]ljusf.ice may in turn reply,

‘ Nor had I dashed ’gainst yours, and lost, my eye.”
For here the active fault of boch concurr’d

And lefb to neither in the law, & word. (a)

Or say two barges insecurely moor'd

Drift in a stream, with neither crew on board:
Borne in ap eddy of the wind or tide,

The bnr?‘ues approach, and with a crash collide:
My planks stove in afford as little room

For just complaint, a8 does your brokeun boom.
For here, the passive fault of both together

Has shut the wouth of each against the other. (3)

But two, each so in fault, will yield no more
Predicaments of blame, bat only four:*
And Wightman’s canon, as above we see,

olds not, of these, in categories three:
Wherefors his ¢ Plaintiff’s non-disabling fcalt,”

]

* Davies v. Mann, 10 M. & W. 548,
+ Butterfidd v. Forrester, 11 East, 60.

1 Seott v. Dublin and Wickiow Ry. Co., 11 W. C. L R. 317,
3 Lynch v. Nurdin, 4P. & D. 612 Waitew. N. L. Ry. Co, 1 EIL BL & EIL 719,

* Vi Both acel
th active. (a
. oty 4 PRt {noth pmmf(l)
Negligonce N ot § PLAIDUT activo; defendant pesalve. (c
00-CORCURTODL 4 Plaintilf passive; defondant active. (d)



LAW JOURNAL.

258—Vol. X.]

[Octobor, 18€4.

Must necds bo taken with three grains of ealt,
And limited to that one catoegory

Whero Plaintiff ’a fault’s the first contributory.
As if, say last, when Marcus o'or me rodo,

Broad day-light had the present danger show'd,
And 1, as Pleintiff, my crushed ribs had mourn’},
Whereto * 7% guoquee” Marcus had return’d,
Then, in that case, but in that unly one,

May I reply as Wightman, J., has done,

“ True. 'twas my first default that brought me there,
But you, good Marcus, conld with common care,
Have shunned mo where I lay, and in that stite
Of things, "tis lawful to recriminate.” (d)

By Wi[fhtmnn'sjudgmcnt, then, *twas never meant
That Plaintiff’s negligencu should not prevent
Plaintiif’a success, in any of the three

Firstly above-put cases :—Whaerefore ye

Who scan that clauso 8o oft misunderstood,

Read * If Defendant by due caution could

{ When Plaintiff has been first to blame in fact)

Have ahunned the consequence of Plaintiff’s act,
The Plzintiff shall not thereby be undone,”’—

So shall the Law and Judgment ke at one.

—Law Magazine, S. F

ap——

DIVISION COURTS.

TO CORRESPONDENTS.

All Communications on the sulject of Diviswon Churls, or haring any réation o
Division Courts, are in fulure to be addressed to “The Editors of the Law Journal
Buarrie Fost Office.”

All other Commumicalions are, as hitherlo,.to be addressed to ¢ The Editors of the
ZLaw Journal, Toronto.”

COUNSEL FEES IN DIVISION COURTS—THE
« POOR CREDITOR.”

It is a self evident fact that there has been of late years,
a tendency to ameliorate the condition of those persons who
are commonly known as poor debtors, and this may result
priocipally from the increased enlightenmeat of the age,
and partly perhaps from a re-action following on the harsh
aud extreme measures to which insolvent debtors were
formerly subject. This is all very well and proper in its
way, but unfortunately it is in many instances at the ex-
pence of the poor creditor. A striking instance of this
was the attempt made some short time ago to get rid of
what is known as the “91st clause.” The attempt was,
however, only partially successful, and most fortunately so
for the unfortunate creditor. The late act respecting In-
soivency, it i3 to be hoped, will do much to lessen the
anomalies which have hitherto been tvo numerous in our
law with respect to debtor and ereditor, but which must in
every human and therefore imperfect system, always exist
to a greater or less extent.

We propose now to discuss another way i which suitors
in general, and creditors in particular, are practically placed
in a wrong position. It is rcasonable that when one person
becomes indebted to another, but makes default, that the
former should bear any reasonable and necessary espense that

ay be incurred by the latter for the purpose of clothing him
with authority to collect his debt in such manner as the law
may provide ; and in the sawe way a defendant against whom
a fraudulent or unjust action is brought, should not be ob-
liged to incur any expense in defending such action. It may
besaid that it is impossible to remedy this, and in practice
this is certainly true to a great extent, but we must, as far as
possible, assimilate practice to theory.

The only fees recognised under the Division Courts Act,
are tho fees payable to the court and its officers. Many
of the suits cntered in these courts, are entered by the suit-
ors themselves or by their clerks; a large number are
cotered by agents and collectors, who receive a per centage
on aceounts collected by them for their principals, and some
by professional men or their clerks, for their regular
clients ; and nearly all special actions of a difficult or im-
portant natare, but which of course form but a small mi-
nority of the whole ara entered, and at all events conducted
in court by professional men.

A mercantile man with a large business, cannot conveni-
ently attend to the collection of those debts which it is
found necessary to collect by process of law; such claims
are therefore handed to a solicitor, who is obliged to make
his charges, great or small, not against the debtor, but
against his clicnt who emplogs bim. In simple matters of
collection thesa charges certainly would not be very much.
But as the difficulty of the case increases, so, naturally, will
the charges for attendingto it.  Many of these cases pre-
sent o mass of confused testimony and conflicting interests,
and bring up as knotty points of law and evidence, and re-
quire as careful wanagement aud legal acuteness in con-
ducting them, as the bulk of the suits brought in County
Courts or in the Superior Courts.

Now it will scarcely be deuied that, in cases of this sort
the suitor who is able to secure the services of able counsel
is more than a match, ceferis paribus, for an opponent who
is unable o obtain such assistance. This is more appare.it
in jury cases where the decision of questions of fact is
withdrawn from the judge, who would necessarily be better
qualified both by education and experience, than the jury
would be likely to be to sift or to reconcile suspicious or
conflicting evidence.

This is not as it ought to be. Both suitors should be on
the same footing. Both are entitled to the same advan-
tages, but one perhaps is unable to pay for the services of
a lawyer to state his case coherently, or discover and expose
the rascality of his opponent, or of an uuscrupulous or
prevaricating witness. The Statute, however, makes no
provision for the collection of any fee to professional men,
and so the suitor has practically, in many cases, cither to
go without that assistance which his more wealthy oppo-
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nent can more easily tako advantage of, or has to pay money
out of his pocket for the recovery of a just debt, or per-
bups to defeat some unjust claim which has beea made
against him,

A partial remedy for this state of things would be the
allowance in certain cases of fees to professional men for
their services in theso courts, necording to o fixed but
modernte tariff.  Wo should suggest something like the
following : —that it should be in ths discretion of the
judge before whom a cause is tried, according to its intri-
cacy or importance, to allow a feo of say one dollar for
drawing a specinl claim and advising on evidence to be ad-
duced ; & Counsel fee of say three dollars, in cases conducted
in court by a barrister, or by an attorney or his articled
clerk ; an increased Counsel fee of say five dollars, in jury
cases conducted by a barrister; that such fecs should be
taxable to and recoverable by the successful suitor against
the opposite party.  The report of a decision given by an
able County Judge, in another column, shews sufficicut
reason, to say nothing of the numberless other arguments
that might be adduced, why these fecs should be restricted
to professional men.

Some such enactment as that above proposed, or even
one more comprehensive, would hurt no one; and would,
we believe, be considered a boon by all concerned.

CORRESPONDENCE.

To tae Evirors or tar Urrer Caxava,Law JourNar.
GesTLEdEN,—AD ansver to the following question would
much oblige & subscriber.
Is a division court clerk justified in making a slight charge
for making out an account of fees on suits, where for the con-
venience of the suitor, the clerk bas not taken a deposit?

Yours, &c., X Y.

[Such a charge cannot, we thiok, be logally made; bat in-
asmuch as a clerk in giving credit for fees runs a risk, and
takes a certain smount of personal respunsibility and labor
upon himself, which he is not Jegally bound to do, we do not
suppose that any suitor would be mean enough to refuse pay-
meant of a small fee under guch circumstances.—Ebs. L. J.]

To tue Epitors or e UpreR Caxaba Law Jourxar.

GenTLEMEN,—AR answer to the following would much
oblige a scbseriber.

Can a division court clerk charge the fee of 20 cents for
receiving o transeript. The tariff allows 20 cents for receiving
papers from another division for sercice? Is a transcript
served ? I think not.

Yours, &c., L. S.

2

[We feol sumo doubt as to the right to chargo such a feo,
but are inclined to think it might properly bo charpged, as
although the transeript itsolf is not served an execution issues
upon it, tho acting upon which may be considered as in the
uature of & servico. The feo is one which we should sny ought
to be allowed.~Ews. L. J.}

To rue Eptrors or Tug Urper Canaps Law JorrNAL.

GexrreyeN,—Would you kindly give your opinion on the
following case,

A. brings an action against B, on a verbal contract for the
delivery of some twenty-fiso cords of wood, in value less than
£10. The wood was never delisered, and nothing was ever
paid on account of the contract. The action is brought to
recover 50 cents & cord profits, which tho plaintif alleged
might have been made hud the woed been delivered. I
objected on the trial that the damages claimed were too
remote. Tho learned judge overruled my objection, and gave
Jjudgmeat for the full amount claimed. I aftersards moved
to sot aside the judgment, on the ground iuken at the trial,
and urged in support of the objection that profits in a case
like this could not be recovered, as such damages are uncer-
win, depending, as they must necessarily do, on many con-
tingencies, and could not have been contemplated by either
party. 1he learned judge held that he must be guided by the
contract prico and market price, nnd decided accordingly.
may remark that A. might have bought abundance of wood
had he thought proper, but thers was no evidence that he did
s0. You will greatly oblige by inserting this acd your reply
in the next issue of your valuable journal.

Yours respectfully,

A SrupeNT-aT-LAW.

{The general rule of law as to the measure of damages in
an action by the vendoe against the vendor for not delivering
goods when no payment has been made is this—viz., the dif
ference between the contract price and that which goods of a
gimilar description and quality bore at the time when they
ought to have been delivered. If, therofore, 50 cents were
the difference between the contract price and the market price
of the wood per cord st the time when the wood should have
been delivered, the ruling of the learned judge was perfectly
correct. The reason of the rule is this, because the plaintiff
has the money in his possession, and might purchase goods of
a like quality the very day after the contract was broken.

We have assumed that thero was a time fized for the deli-
very of the wood., If there was not, the damages should be
computed from the time when tho defeadant refused to per-
form his contract.—Eps. L. J.)

To Tue Epirors or T Law JoURNAL.

Strs,—Ervery Division Court of ‘er must ieel grateful for your
nublication of Judge Hughes’ able and timely oxposition ¢ f
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the recont leginlation affecting Division Courts, published in
your last number. But, Mosars, Editors, there is one iden
contained thorein which I confess I do not rightly understand.

In caso of sareico of summons under tho new Act, Judgo
Hughes gives a form of affidavit for tho bniliff to make,
wherein the bailiff swoars that tho place of sittings of his
court is nearest to the residunce of the defendant, Now there
aro many cases whero the bailiff could not make tho aflidavit,
and atill the defendant actually lives nearcst the court he
was summoned tw attend. A bailiff would know, of course,
how many miles ho has to travel to scrve’; but he in many cases
might not know the distance from defendant’s place of resid-
enco to the place of holding courts in other Divisions, in which
cases, of courso, the bailiff could not make that part of the
affidavit, and then what would be tho consequence? I can’t
sce, Messrs. Editors, that either the bailiff or the elerk should
be held in any way responsible as to whether the person sum-
moned lives nearest tho court to which he is summoned or not,
it seems to mo a matter altogether between the plaintiff and
defendant. The plaintiff bauds his claim to the clerk, telling
the clerk thot tho person he is suing lives nearest that Dirision,
and pays the clerk the necessary costs and orders it to be sued.
Can the Clerk refuse to take proceedings by handing back the
claim? I think not. Well, if the clerk issues the summons
and hands it to the bailiff, is he also not compelled to have it
properly served, supposing he knows in his own mind that
there is another court nearer the place of the defondants. A
plaintiff may contend against the officer of the court that he is
right in his calculation about the distance, and I don’t seo
why the plaintif should not have his owa way, and if he is
wroug let the defendant defend on the grounds of distance.
I have a case in point in my next court, the 22nd September,
a person left me a note to sue; note duted in an adjoining
division snd defendant living in the sasme division, but I
should think as nearly as possible the same distance to the
placo of holding both courts, and told the person so at the
time; but he contended that it was a little nearer this Division
and insisted upon suing it in wy court. I don’t really sec that
I could do any thing else, nor can the bailiff refuse to serve it
1 think; but he certainly cannot make the afiidavit that defen-
dant lives nearer this Division.

Yours, &».,

Crerx 6tm D, C. Co. NorrorLx.
Portr Rowax, Sept. 12, 1864.

To tas Epirors or THE Liaw JooaNaL,

Tononxro, Sept. 20, 1864.
Sirs,~I see by the conclusion of Judgs Hughes’ letter, that
he thinks a Division Court judge bas power to change the
venue, I have always understood there was no such power,
but may be wrong, and would feel obliged by Judge I indi-
cating where it is to be found, for the information of myself

and others.
Yours, &e.,
A PracTiTIONER.

To tnx Evitors ofF TuE Law Jourvat.
Hawiuroyw, Sept. 24, 1864,

Gextiensy,—In your last number is a letter from Judge
ITughes, un a subject which may be discussed with ndvantago
in your pages. I do not think the letter, in parts, rendors the
subject anytking clearer. Tho fourth paragraph, for inatance,
which is somewhat obscurely worded, seems to mo to tyke a
wrong view, if I undarstand tho meaning of it. It scoms to
assort, that to confer jurisdiction, the division in which the
proposed defendant lives, must be neavest to the division in
which tho action is brought; wheroas the matter of distance
has reference, in the nct, only to the place of sittings of the
court in which the action is brought. And in the latter part
of the same paragraph it scems to bo stated that the cause of
action must havo arisen in the division in which the suit is to
be brought ; although tho act provides that the case may 'be
entered and tried *irrespective of whero the cause of nction
aroso,” &c. If the words, * or unless the place whers the
court is usually held is nesrest to tho usual residence of the
defendant,” is given as an alternative, it does not certainly
make more clear the words of the act ; and besides, the words
underlined are an inferpolation on the unactment itself.
Another question irises on thie paragraph, which, if undec-
etood in this way, I think Judge Hughes is wrong, i.¢. : Call
the court to be used A, the division in which one of the defen-
dants resides B, in the county of X; and suppose another
defondant to roside in the division for the A court; the court
A is nearest the defendant residing in B division, but not
nearest to the other defendant residing in tho home division.
Is it Judge Hughes' meaning that the court has no jurisdic-
tion? I do not see how the bailiff can swear to distance in
avery ¢ase, nor can I see how he should be required to do go
by general order. In the concluding words in the affidavit
thero is o slight clerical error, which requires amendment—
 travelled —— miles to do so.” To do what?

Thero are several other points in Judge Hughes® letter,
upon which difficulties are suggested, yet which seem to mo
intelligible enough, noticing that the act of last session is
incorporated with the Division Court Act; but I may be wrong.
Of course, he knows best what is suited to his own officers;
but to my mind the main parts of the act are not made clearer
by his exposition, not to speak of the embarrassing position
he puts bimself in by an opinion beforehaud.

Yours obediently, A. B,

To e Ep17ors or ToE UrrEr Cavapa Law Jourwal.
Tonoxto, Sept. 24, 1864.
GENTLEMEN,—~My attorney ioforms me that he can collect
no costs against defendants in Division Court actions, and I
fiod that [ am charged with lawyer’s vosts for attending to o
suit against & man who, by his ingenuity and trickery,
has succeeded in complicating what ought to have been o
simple case.
What do you think about thig ?
Yours, &e.,
A MEercnasT.

{See Editorial remarks at page 258,—Ebps. L. J.]
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UPPER CANADA REPORTS.
ERROR AND APPEAL.

(Reporied by ALLx. GRANT, Esq., Darrister-al-Law, Reperter to the Owrt.)

Kxrr v. AMspex.
Reyistered judgment—Lien—9 ;’-‘d&v;a. éhaplcr 34, and 15 & 14 Fictoria,
4 3

Ield per Curia
Judgment creditor retalning the |
1t was lncumbent on him to lodge & writ againat lands with the sheriT within
one year aftor the reglatration of his judgment; in othor words, if sucha Juadg.
ment creditor had neglected to lodge his writ ngajnst lavds for s yearafter the

eotry of his judgmeat, and an unreglstered jud t creditor or ssubsaquent]

vegiatered Judgment creditor had lodge his writ before him. the male o)
under such execution will be freed and dlscharged of any Hen creatod by such
registered judgment,

[Va NET, C., dissenting.)

This was an appeal from a decree of the Court of Chancery in
& cause wherein Thomas Cockburn Kerr and John Browa were
plaintiffs, and Samucl Amsden and Angus McCollum were defend-
anty, the bill in which set forth that on the 28th of December,
1857, plaintiffy recovered judgment in the Court of Cominon Pless
sgniust Arasden for £806 11s 34, which was duly rvegistered in
the registry office of Haldimand ou the 30th of tho sae month,
at which time Amsden bad divers lands, &c.. in that county; and
the same judgment was re-registered on the 28th Decomber, 1860;
that part of the amount had been recovered by virtue of writs
issued on the judgment, leaving still due £160 with interest and
costs; that defendant McCollum claimed an interest in those lands
by virtue of a sale and conveyance by the sheriff of Haldimand,
and prayed payment of the amount remaining due, or in default
a sale. The auswer of the defendants set up that by virtue of
writs of fi. fa. against the lands of Amsden, the same had heen
sold aud conveyed to McCollum, sad that no writ against lands
bad been sued r it on the judgment recovered by the plaintiffs
within the period required by law.

The following admissions were mads and sigued by counsel :—
that the ~laintiffs did not place writs of fiers factas lands in the sher-
iff’s hands uutil the 28th December, 1859 ; tha: betore filing biil, and
on the iwenry-fi‘th February, 1860, ail Amsden’s lands were duly
sold at she- T2 sale to McCollum; the execution of the sheriff’s
deec “» 2eCollum, dated the sixteenth day of April, 1860, and
the iszuing of the writs mentioned thersin; that at date of regis-
tration of plaintiffiy’ judgment Amsden bad the land afterwards
gold to McCollum; that the writs of fieri facias under which lands
were sold were upon registered judgments, recovered and register-
ed sabsequently to plaintiffy': that the writ of fieri fucias lands
ir suit of Pratt v. Amaden was placed in the sherifi's hando on
the 16th July, 1868; that under such writ Amsden’s lands were
duly advertised for sale within the year, ard were offered for sale
on the thirc day of November, 1859, but not sold for want of bid-
dars; that the fleri facius was returned on the seventh day of
November following, and o venditioni exponas duly issued under
which Amsden’s lands were sold on the 25th of February, 1860;
that the bill was filed on the 18th of 3ay, 1861. placed in the
sheriff’s hands for service on the 21st of May, 1862, aud served
on the 23rd of thasame montb, aud that during the whole time
between filing and service defendaunts resided in Dunnville and
might have beep served.

The cause was set down to be heard upon the pleadings and the
foregoinz admissions, and was heard before his honour Viee-
Chancelior Esten, who, after taking time to consider the rase,
dismissed the bill with costs.

The plaintiffs being dissatisfied with that judgment, re-heard
the cause before the full court, when the decree which had been
pronounced was affirmed with costs, his lordship the Chancellor
intimaitng that he dissented from the views expressed by the
learned Vice-Chancellors, whose judgments were as follows :—

EstEy, V.C.—The question in this case is whether where & reg-
istered judgmeat creditor has failed to deliver a writ against lands
to the proper sheriff jvithin a year from the entry of his judgment,
and an unregistered judgment craditor bat lodged his writ against
lands in the hands of the sheriff beforo tho registered judgment

afirming thojud{zment of the court Lelow, that in order to &
o0 created by the rogtatration of his judgment

creditor, tho salo of the lands under the writ on the unregistered
judgment is, or is not subject to the cquitable chinrgo created hy
the registration of *lie prior registered judginent? [ have already
expressed an opinion upon this point in a julgment which I de-
livered nlone; but I thought it my duty to re-consider the ques-
tion, since the argument of this appeal, and 1 adhere to the
opinion which [ before expressed. The clause in which the question
arises is a very singular one.  In the Oth Victoria, chapter 84, it
occurs in the form of o proviso in the }3th section of theact: but
in the Consoliduted Statuted of Upper Canada it forms a separate
clause by itself. It seems to be founded on a misapprehension of
the law, or rather of the true construction of tbe act in which it
ocours. It seems to indicate that the legisiature thought that but
for that proviso an uarogistered judgment, followed by o writ in
the shenifl’s hands, would prevail against a register=4 judgment,
But this, I apprehond, was an error in construiug the 13th section.
The sale under the unregistered judgment would convey only such
estate as the debtor had, at the dato of lodgiug the writ upon that
judgment in the sheriff’s hands ; but this estate was subject to the
registered judgment, supposing the writ to have been lodged after
tha registration, and must havs gone to the purchaser subject to
such registered judgment. And when the registered judgmeut
creditor afterwards proceeded to a sule, under his own judgment,
either at iaw or in equity, he would offer for sale and would con-
vey to the purchaser such estate as the debtor had at the date of
the registration of his judgment, aud such conveyauce would
therefore over-reach the conveyance under the writ upon the uu-
registered judgment. Such would havebeen the effect of the 13th
section without the proviso; but from the termws of the provivo
we must suppose that the legislature did not intend that the 13th
section should have that effect, but intended that au unregistered
judgment with & writ should prevail over a registered judgment,
and the provision was introduced in order to hmit that result to
cases in which the registered judgment creditor had neglected to
lodge his writ for & year after the registry of his judgment, and
that they intended ouly that a registered judgmnent should over-
reach subsequent sales and conveyances by the debtor, which, in
fact, was the real effect of adocketed judgment in Foglaud, when
docketing was practised. It might have been fairly questioned
whether the proviso in the 13th section of 9th Victoria, c. 34, was
uot repealed by the 13th and 14th Victoria, c. 63, but I should
kave thought that it was not so repealed.

The cffect of repealing it would bave been to havo given abso-
lute priority to the uoregistered judgment with a writ, according
to whet we must deem to have been the meaning of the legisla-
ture in iraming the 13th section, or to have preserved the priority
of the registered judgment, notwithstanding the neglect to lodge
the writ within a year after entry, neither of which results wouid
have accorded with the intention of the legislature. I ghould
have thought, therefore, that the proviso in question was not re-
pealed by the 13th and 14th Victoria, chapter 63, and the matter
ir placed beyond dispute by the 22nd Victoria, chapter 89, sec.
52, which preserves or rotains it in the form of a separate clause,
The result is that if a registered judgment creditor shiould neglect
to lodge his writ against lands with the sheviff for & year after
tho entry of his judgment, and an uaregistered judgment creditor
sbould lodge his writ against lands before him, the unregistered
judgment will ‘take <Tect” against the registered judgment;
and the question is, what is the effect of this provision

The meaning of the legislature, I think, was that a registered
judgment should not only bind the lands, as against subsequent
purchasers from the debtor, but should have priority over nureg-
istered or subsequently registered judgments, although, with
prior writs in the hands of the sheriff, provided the registeris-
Jjudgment creditor should issue and lodge his writ within a year
from the entry of the judgmweut. If, however, be should neglect
this precaution the unregistesed judgment, with a prior writ in
the sherifi's hands, should * take effect” against the registered
judgeient, The iutention of this provision must be that where
the sheriff shoald proceed to a sale, the judgment creditor, who
had th -« first writ, should bo paid in full, 10 preference to the reg-
istered judgment creditor. This is the only way iu which the ug-
registered judgment could *‘tako effect ” against the registered

judgment. The whole object, howover, of this provision will be
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defeated if it should be deemed that the equitable charge created !
by the regixtered judgment should, although the legal hen would |
not, prevail over the uuregistered judgment with the prior wnt in |
the chenifT’s hands ; because, in that cuse, the skeriff's aale, undev

such writ, wili be subject to tho registered judgment; the pur-

chaser will deduct tho amount of it from his urchase moaey, sud

the unregistered judgment creditor, instead of being paiwd first,

s the legislature intended, will be paid sceond or not at all,

Thus, supp iing the estate to be worth £300, and the register-
ed judgment to be for £200, and the unregistered judgment with
the first writ to be also for £200, tho purchaser, understuunding
that he purchases, subject to the registered judgment in equity,
will deduct the amount of it from his purchase morey, and 7ill
offer only £100 for the estate, and the unregistered judgment
creditor must be satisfied with it; and the purcbaser, io order to
preserve his estate, will have to pay the full amount of the regis-
tered judgment to the holder of it.  In other words, the registered
Judgment will be pmad in ful) first, and the voregwtered judgment,
with the first writ, will be paid sccond, and only in part or not at
all, contrary to the jutention of the legislature, which must be
considered, according to this coustruction, as saying une flutu,
that the Loregistered judgment shall be paid first st law, and the
registered judgment shall be paid first in equity ; which would be
an absurd resule.

The truth is, that when the legislatave passed the 13thand 14th
Victoria, chapter 63, they did not intend to alter the 13th section
of the ninth Victoria, chapter 34, but ounly to explain it. They
re-enacted and explained it eodem infuitu with which they original-
ly passed it in the 9th Victoria, chapter 34; and the second sec-
tion of the 13th and 14 Victoria, chapter 63, must bave been
enacted eodem intuntu ; for the same intention must be attributed
to the whole act and to every part of it. Now tho intent of the
18th section of the 9th Victoria, chapter 34, mast bave been that
registered judgments should bind lands in the baunde of subse-
quent purchasers from the debtor, but should be postponed to
registered judgment with prior writ, otherwiso the proviso which
immediately follows would bave been inscnsible.

Beforo this act the first writ prevailed ; the legistature meant that
it should still prevail, end such is the true construction of tho 13th
section without the provise, which qualified this priority, asd
limited it 1o cases in wh.ch the registered judgment creditor
should neglect to deliver lus writ for a year after entry of Ins
judgment  The cffect of the entire section was that a registered
Judgment should bind the lands as against subsequent purchusers
from the debtor, and should even prevail over an unregistered
judgment with a prior writ, unless the registered judgment
cieditor sk . neglect to lodge bis writ for 8 year after entry of
his judgment.

Then came the 13th and 14th Victoria, chapter 63, which began
by explaiving the 9th Victoria, chapter 34, section 13, but as I
have already observed, did not mean to slterit. 'The eficct of the
first section of the 13th and 14th Victoria, chapter 63, without
the pravieo being understood, would have been that all registered
judgments would have been postpone.  untegistered judgments
with priors writs ipso facto, becacao such was the weaning and
truo construction of the 9th Victoria, chapter 84, section 13,
without the provise; and this section was re-eancted in the 13th
and Hth Victoria, chapter 63, with the same meaning with which
it was originally passed, in the * h Victoria, ghapter 34. The
second section of the 13th aad 14th Victoria, chapter 63, must
bave been enacted with the same intent as the first, because the
legislature could not pass two clauses in the same act of parlia-
went with a different and inconsistent intent. The first and
second sections are 10 be read as if contained in ouo =cction, as

in fact they arcin the Consalidated Statutes, and the meaning
of them, independently of the provico, is that registered judg-
ments shall bind lands in the bands of subtequent purchasers
from the judgment debtor, in the same manner as docketed judg. '
ments in England formerly did, avd <hould form an equitable
charge on euch lands, but shad be postponed to an unregistered
Juiginent with a prior writ, unless (such i< the cffect of the
superadded proviso, expressed in the Uih Victora, chapter 34,
understood 10 the 13th und 14th Victoria, chapter 63, and re-cx- !

pressed in the Cunsolidated Statutes) the registered judgment
creditur shiould deliver his writ to the shetif within o year fiowm
the entry of hix judgment, in which ensge the registered judgment
shall prevai! over the unregistered judgment, notwithstanding the
priority of the writ, both at law and in equity  This construction
necessarily flows from the consideration that section thirteen of
Oth Victoris, chapter 34, aud section one of the 13th and 14th
Victoria, chapter 63, mean the samo thing, and section two of
13th and 14th Victoria, chapter 63, means the same thing as sec-
tion ¢ne ; that these clauses per se gave an absolute priority to
the unregistered judgment with the prior writ, in accordance with
the previous law, but that this prima facie operation was qunlified
by the proviso to the 13th section of 9th Victoria, chapter 84, and
the effect of the whole is to give priority to the registered judg-
ment both at law and in equity ; provided, and only provided, it
is followed by a writ delivered to the sheriff within a year from
the time of entry. This construction seems to be a reasonable
conclusion from the premises upon which it is founded, and
effectuates the intentizn of the legislature, which would otherwisc
be entirely defeated  Before the 9th Victoria, chapter 34, the
first writ bound the land«, and this had been the case ever since
we had a constitution.  The legislature were so impressed with
the forcible prevalence of the writ, that they assumed it 1o passing
the 13th section of the Victoria, chapter 34, and engrafted the
proviso upon that section for the protection of the registered
judgment  The 13th section, as illustrated by the proviso, must
receive this construction, ard wust receive the same construction
in the 15th and 14th Victorin, chapter 63, section 1, in which it
is only explained, and the second section of the act must have
been passed with the same intent as the first. I think therefore
that a sale under a prior writ upon an unregistered judgment i3
not subject to a prior registered judgment, upon which 8 writ has
not been lodged within a year from its entry, and that the pur-
chaser at such sale holds discharged from such registered judg-
ment.

Srraaor, V.C —The question seems to divide itself into two
points.  First, whether the proviso to 9th Victoria, chapter 34,
13 confined in its operation to judgments registercd under that
statute, and does not apply to judgments registered under 13th
and 14th Victoria; and next, whether, if it applies under the
Iater statute, it applies at law only, or both at law and in equity.
The fi~st point has been decided in the affirmative in both the
comm.n law courts, and the question remains whether, in equity,
the priority obtained by registration is preserved, although the
priority is lost at law.

The statute 9:h Victoria gave to registration the effect of creat-
ing a legal charge, but provided that it should retain its efficacy
for a year only; 13th anl 14th Victoria continued the same effect
to registration, and gives the forther effect of creating an equit-
ablo charge ; the proviso is not repeated in termns, but is held still
to apply at law; the legal charge is still lost, unless execcution
against lands be lodged with the sheriff within the year,

If without lodging the writ the charge in equity is presersed,
the sale by the creditor who has obtained priority ~t law must he
subject to the equitable charge, and bis priority is mercly nomi-
nal. The words of the statute are. * shall take effect,” and it
1s the respective judgments, not writs of cxecution~—that aro to
take cffect, and the words are general, not confined to law or
equity. If the equitable charge continues wihout fi fa. lodged,
then the judgmeut, having priority at law, does not ke effect
against the registered judgment, but the registered judgment, does
very cffcctunlly take effect againstit.  The legislature was dealing
with prioritics ns between judzment credetors, and prescribed
under what circumstances prisrity should be obtnined, should be
preserved, and should be lost. It cvidently contemplated the

“registered judgument creditor pursuing  Ins legal remedy, for it
Cinflicts the loss of legal priorty, at least, upon its neglect

Suppose, then, the legil remedy preserved. as was the case in the
common lnw easesreported, both having writs in the shienff < hands,
the contest at Iaw hax Leen, which judgment shuld be first sati~fi-
ed—which ieuld o take effect ! aginst the other 1t does nat
secmn to have ccurred cither to the litigants or to the court tiat
the priorizy all the while was really with the registered judgment
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creditor.  Strictly, of course, the court of law bad only to do with
the moneys realized by the sale, but tho wholo contest was futile
if the equitablo charge remained.

It does seem strange, certainly, that in order to preserve an
equitable charge, it should be necessary to lodge o common law
writ. If some other act had been prescribed as the condition for
keeping alive the priority of the charge, ¢ g., re-registration,
there would be no apparent anomaly, but I do not think we are
at liberty to say in the face of the words of the act, comprehen-
8ive 83 they are, that the omission to do what the act prescribed
connot have the effect, as to the equitable charge, which is giv-
ea to it in general terms by the act, merely because it appears to
us ugnecessary or anomalous.

The question may be shortly put in this way: a writ of £ fa.
against iands is placed in the hands of the sheriff; there is areg-
istered judgment against lands in the same county; the judg-
ment with writ lodged (either unregistered, or, as is held at com-
mon luw, registered after the other judgment) cannot take effect
against the prior registered judgmeant, unlass the party baving
such prior registered judgment had neglected to lodge his fi. fa.
for & year; but if such neglect has taken place, then the Jjudg-
ment with the writ lodged prevails and * takes effect” against the
prior registered judgment. Does it take effect against it in any
practical sense, if the equitable charge still retains its precedence
over the legal charge? The question upou either construction of
the statute bas its difficultles; but, upon the whole, I think that
the lodging of the writ within the year is made necessary by the
statute, to preserve the equitable as well a3 the legal charge.

The plsintiffs thereupon appealed from the decree, and the order
affirming the same, on the following, amongst other grounds:—

That the judgment of the appellants being registered prior to
those judgments, under writs of exccution issued on which, the
lands of Amsden wero sold, and prior to the delivery of such
writs to the sheriff of the proper county, formed a lien on the
said lands prior to such judgments, snd the executions issued
thereon, and such sale was and should be declared to be subject
to such lien; that the judgments, upnder executions issmed on
which, the #aid lands were sold, being judgments registered sub-
sequently to that of the appellants, and it not appearing that such
executions were issued witbin one year after such registration,
formed liens on Amsden’s 1ands sabsequent to that created by the
appellants’ registered judgment, and such executions could not give
them a priority over it or changs the relative priorities of such
lieos; that the statute 18th and 14th Victoris, chapter 63, gives
the registered judgument of the appellants a priority or lien in
equity which cannot be affected by the proviso in 9th Victoria,
chapter 34, which would seem to require a legal writ of execution
against lands, to be issued and placed in the hands of the proper
sheriff within one year to maintaic such priority—the statute,
Oth Victoria, chapter 34, not giving the registered judgment cred-
itor the remedies in equity or creating the equitable licn which
the statute 13th and 14th Victoris, chapter 63, does.

The respondents on the other hand ¢ .. ~ded they were entitled
to retsin the decree which bad been so pronounced on the follow-
ing awongst other grounds: that the appellants lost the priority
created by the registration of their judgment by not issuing
execution within one year; that the judgment, under execution,
upon which the respondent Amsden’s lands were sold, had priori-
ty over the appellants’ judgment; and : at the effect of the
appellants’ neglect to issne execation was to destroy the priority
of the appeilaats in equity as well as stlax.

Strong, Q C., for the appellants, refetred to and commented on
Moffatt v. March, 3 Gr. 628; Neate v. Duke of Marlborough, 3 M.
& C. 407; Godfrey v. Tucker, 3 New. R. 20, Rolleston v, Morign,
1 Dru. & War. 171; Whitworth v. Gaugain, 3 Hare, 416; Ruasell
v. McCullough, 1 K. & J. 318, Coppinv. Gray,1Y.& C. C. C.
205.

Roaf, for the respondents, cited amongst other cases The Com-
mercial Bank v. The Bank of Upper Canada, 21 U. C. Q. B. 91,
23 to tho principal point involved; and also zn anonymous case
reported in 1 Vernon, 171, as to the delsy in proceeding after bill
filed.

After taking time to look into the authorities tho appeal was
dismissed with costs, bis lordship Chief Justice DrareR stating
that Le felt it unnecessary te make .oy lengthened note on the
case, or to say more than he fully concurred in the judgments
given by the learned Vice-Chaucellors in the court below; and
was therefore of opinion that the appeal should be dismissed with
costs.

Vaxgovanxyer, C., retained the opinion expressed on the re-
hearing of the cause. The statute having declared that the
registration of the judgment shall have the same effect as if the
debtor had executed a writing uuder his hand creating a charge
upon bis lands, his lordship was of opinion, that in any eales
made by the sheriff uoder writs of execution issued upon other
Jjudgments the lands of the debtor must be sold subject to the
lien in equity created by such registration.

Per Curiam.—[ Vankoughnet, C., dissenting.] Appeal dismiss-
ed with costs.

QUEEN'S BENCH.

—

(Reported by Coxisrorner Ropixsox, Esq., Q. C., Reporter to the Court.)

MvuraOLLA%D V. THE CORPORATION OF THE COUNTT OF GREY,

Delay in taking out rule nisi—Practice.

A rule nisi for a new trial having been applied for in Michaelmas Term, way
granted afler tima taken to consider. The clerk’s book, howarer, contained no
outry of 1ts baving been granted, and the attorgey not being aware of it, but
haviog mads 8o enquiry of the court or any of the Jjudges, did not take out
the rule until Easter Term following.

Held, tkat the omission of the clerk dld not reliove the attorney of the duty of
applyiug to the court; and as the ruls had thus been allowed to lapse, thecourt °
rofused to reopen it.

(Q.B,E.T, 2 Vic))
In Michaclmas Term last, McPherson applied for a rule to shew
cnuse Wby a new trial should not bo granted, which the court
deferred granting until they could consult the notes of the trial and
speak to the learned judge ‘Richards, C.J.) who tried the cause.

Afterwards the rule was granted, and during the present Easter

Term was sct down in the now trial paper.

When called, on the 27th of May, for argnment, Creasor objected
tbat the rule, though entitled of Michaelmas Term, bad not been
served until the present term, on the 19th of May. This being
admitted on the other side, the court treated the rale as having
been allowed to lapse, if it were drawn up during the term of
which it was granted; and as irregular if drawn up of the
present term, in which it had beea taken out.

On the following day McPherson applied for a rule to revive or
ro-open this rule.  Ilis affidavit stated ho was told by the then
clerk of the court, during last Michaelmas Term, that the court
had not disposed of the application, and that he was not fi ully
aware thatit had becn granted until the present term, when he
took it out: that the clerk’s book contained no entry of its hav-
ing been granted : that he wrote to bis sgent during the vacation
to enqguire, but got no information until he heard thsat the opposite
attorncy had stated that therule had beengranted. No application
was made for information on the sabject to any of the Judges until
the present term, nor was Aoy enquiry made in conrt during the
whole of Hilary Term. McPAerson argued that the waut of an
entry in the clerk’s book entitled him to succeed, a8 until then it
could not be properly eaid that the ruleiwas granted, such eatry
being the record of the decision of the court; and as that eotry
was ot made uatil the preseat term, after enquiry made of the
judges, the delsy was owing to the omission of the officer of the
court, and entitled the plaintiff to relief.

Tho court refused the application, statiog that they considered
the omission to make any spplication to the court during Hilary
Term, or any enquiry of any of the judges from the cnd of
Michaclmas to the begioning of this term, to be fatal to the ap-
plication a8 a matter of right, for it was the duty of the plaintiff’s
counsel to bave applied to the coart for judgment on his motion
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some time nt leaxt in Mslary Term : thut their decision had heen
given in open court, as their own private memorandn of businesy
teausucted ~hewed, and 3f any one representing the plaintiff bad
been present it would have been known to him : that an enquiry
might have been made of any of the judges, and the information
obtained : that though there was an omission on the part of the
clerk to make the proper entry, it did not relieve the plaintifi's
attorney from the duty of enquiry, or of instructing counsel to
apply for the decision of the court during the following term.
They also intimated that they had not granted a rule without
hesitation, as it appeared o them the principal objection rnised
was the smaliness of the damages given. and as it was intimated
by the plaintiff 's counsel during the application that it was a con-
tinuing injury—if =0, snother action would lie for subsequent dam-
ages; and that, without a case of the great--* hardship, or that
some permauent and valuable right was boun |, or irreparablo and
serious injury was inflicted, which wonld be remediless, they
would not grant an application which might furnish an incon
venient precedent. There was one rule nist applied for during
Michaelmas Term which was not disposed of untl the first day of
the following term, in the case of Beattie v. Robinsoa, which was
refused.
Rule refused.

Recina v. PETERMAN.
(bnricthion—Certiorari-~Nulice.
Notico of applieation for a writ of errtanrar tust be given to the convicting

magisteste, and the want of such sotice is good cause to bo shewn agalost 3
rule 7133 10 quash the cobviction.
Q. B, E. T, 20 Vic))

Defendant, hasiog been convicted before Josepb Wood, J. P,
under Consol C. ch. 91, secs. 37 and 38, appealed to the Court
of Quarter Sessions, where the conviction wag affirmed.

Application was then made for & writ of certiorari, which was
ordered to issue, upon proof of notice given to the complainant
and the justices presiding at the Quarter Sessions.

J. A. Boyd, for defendant, in the term following, obtained arule
nist, calling upon the said complainant, and the justices who heard
the case in Quarter Sessions to shuw cause why the copsiction
and the order of Quarter Sessions affirming the same, suould vot
be quashed.

On tbe return of this rule Doyle. for the complainant, objected
that no notice of application for the cerfrorar: had 'been given to
the convicting justice, Mr Wood, and that the rule nisi had not
beea served upon him. He cited in support of this objection
Paley on Coavictions, 364 ; Rex v. Rattizlaw, 5 T. R. 539; Rez.
v Justices of Glamerganshre 5 T. R. 279; Dickenson's Q. S. 941,
960, 961.

DBoyd, contra, cited Rex. v. Allan, 16 East, 345; Gude’s Crown
Pracuce, vol. i., p. 21-8 ; Holton on Convictions, p. 94, and Consol
Stats. C., ch. 99, sec. 117, shewing that in appeals to the Quarter
Sessions the convicting magistrate need pot be notified.

The court held that, whatever might be the practicein England,
it was proper for them iu such a case as the present to see that
the convicting magistrate was spprised of the proceedings, inas-
much 8s be was expesed to an action if the conviction should be
quashed. The ruic niusf was therefore dischsrged, but under the
circumstances without costs.

Rule discharged.

COMMON PLEAS.
{Reported by F. C. Joxus, Esq., Reporicr to the (ourt.)

RRG1¥A v. Row.

Perjury—Contiction for— Magistrates for county~No jurisdiction wathin the limils
of @ Qly atuale theretn—COm. Stat, U C, ¢h. 112,

The prisoner bring Indicted for perjury fu giving evidenee. upou a chargo of felnny
agafpstore b G.. it appeared that the frlony. {f committed at all. was onip-
aitted in tho county of Middlesex. Tha justicce before whom the examination
took placo ontertalaed the charge and examived the witnesses within the city

of Jowlon  The di fondant’s counsel olyected at the frialthat the juasticen boing
Justioes of the county of Widdleaer had no juratiction, sitting 1 Iandon, to
examibe into wo effence compntted outadde the houts of that ety Thelearned
Jndge averruled the objection, roserving the cisv under chi, 1120f Con Stat. of
[ Upon wiotlon,

IZeld, that the conviction was fllegal, and it was therefore reversed  Fleld aleo, that
Loiperisl Stat 28 Geo 1., ch. 49, ssc. 1, 15 local 1o its character, xud {8 not {u
forcw fu this province.

(C. P, E. T, I Vic.)

Caso reserved under chapter 112 of the Consolidated Statutes
for Upper Caonda by Morrison, J., at the last spring sssizes,
hobhlen at London, in und for the county of Middlesex, as follows :

At the last assizes holden at the city of London, in and for the
ceunty of Middlesex In Upper Canada, Richard Row was tried
aud convicted before me upon &n indictment for perjury under
the following circumstances.

1n the month of November last an information in writing, and
upon oath of the said Richard Row, was laid by him before two
justices of the peace for the county of Middlesex, charging oune
Elliott Grieve with a certain felony alleged to have been committed
in the township of Westminster in the said county. The said
Elliot Grieve was brought before the said justices and several
other justices of the peace of the said county, and examined upon
tho said charge. The said felony, if committed at all by the said
Elliot Grieve, was committed in the said county outsido tbe oity
of London. The said examination took place within the limits of
the city of London aforesaid, and the said Richard Row was then
and there, and at said examination, and within the limits of the
said city, swora and examined before the said justices as 2 witness
in support of the said charge, and his deposition was then nud
there taken in writing by the said justices The perjury alleged
in the said iudictment agaiost the said Richard Row, is assigned
on a statement made by the said Richard Row in support of the
chargo against the said Elliot Grieve while under examination as
aforesaid before the said justices, snd which statement i3 con-
wained in the writen deposition aforesaid.

At the trial of the said Richard Rew, after tho evidence for tho
prosecution was concluded, the defendant’s counsel objected that
the said justices had no jurigiiction or authority to administer the
oath aforesnid to the said Richard Row on such examination, in-
asmuch as they were then sitting within the limits of the city of
London where, as justices of the counts of Middlegex, they had
no jurisdiction, nod for that renson the said Rickard Row could
not be convicted on the said indictment.

The learned judge overruled the objection, and the jury baving
convicted the defendant, sentenced him to three months’ imprison-
ment for the said offence, but reserved the question for the con-
sideration of the justices of tho Court of Ccmmon Pleas for
Upper Cavoada under chapter 112 of the Consolidated Statutes for
Upper Canada, whether the legal objection above mentioned, taken
by the defendant’s counsel, was eantitled to prevail, and requested
the opinion of the said justices upon the said question.

S Rickards, Q C., for the Crown, referred to the Municipal
Institutions Act, ch. 64, secs. 861, 362, 365, Con. Stat. Canada,
ch. 102, secs. 20, 24, & 25; 28 Geo. IIL., ch. 49, seo. 4.

R. 4. Harrison, contra, referred to Paley on Conrictions, 4 ed. p.
16, and 28 Geo. 111, cB. 49.; 16 Vic. ¢k. 179; Regqina v. Rawhngs,
8 C. & P. 439; Regina v. Guardians of Holborn Union. 6 E. & B.
7153 Regina v. Justices of £ast Looe, 8 Jur. N. S. 1128,

Ricmarps, C. J.—We think the vbjection tsken to the conviction
at tho trial ought to prevail, and that the justices of the peace of
tho county of Middlesex acting in the matter therein referred to,
had no jurisdiction to administer oaths to or examine witncsses
within the city of London, in the proccedings then being had
before them, and Ia which the alleged perjury was committed.

We sre also of opinion that the Imperial Statute 28 Geo. III.,
ch., 39, sec. 4, is local in its character, aud is not in force in this
province.

We therefore reverse the conviction of the said Richard Row in
the said cnse, and judgment given thercon, and order aa entry to
be made on the record that in the judgment of tbe justices of tho
Court of Common Pleas for Upper Canada the said Richard Row
ought not to have been cenvicted.

Per cur.—Conrviction reversse
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Tue CorroraTioN oF WrLLISGTON V. WILSON ET AL.
Onnty councrl—Road lyiny between twa townshins—Jurisdiction over—Hunscipal
Institutions Act

Thbo first count of the declaration allegod that the defondants wrongfully cut
away, removed and destroyed u bridge lelonging to the plavtsffs, to” wit-
ths bridgo across the Genud River, on the lue of rad end public bighway
between the towarbips of A, and G. {n the county of W.

The second count alleged that thero was and had beon a hine of road and public
travelied highway botween the Wwwashipsor A. & Q. which crosses thy Grand
Rivar {a the county of W, such road betng the llne of road allowauce butwevn
the townships aforesald, and in order that the road wight be teavelled upon,
the plaintiffs in dischargs of thelr duty, caused a bridge to beerocted across the
eald river whers such bridge crosses the line of road, &¢.,and thereby facilitated
tbe usv Ly the ratepayers of the sald county and others of tho said line of road
and highway. Yot the defendants, well knowiogs the premises, but contriving
to injure, &c., the plaintitls, wrongfully and Injurfously fniured and cut down,
&c., said bridge, and by means thervof it became the duty of the plaintids to
tebuild the ssid bridge. and in performance of such duty platntiffshave exponded
divers large sums of money, &c, 4c.

The firat count was demusred ‘o on the grounds that tho plaintiffs wero not
authorised by law to bo,and were not the owners of tha 13 d road aud bridge,
and were not entitled by law to maintain any action for t! e wrongs complalaet
of, but that the remedy should have been by fndictment - ot by action

‘The seeond count was demurrvd to becsuse it was not & swn that 1he road or
bridge had beeu assumed by plaiatifls by by-law, or how the duty to rebufld
thc:l Lridge arose, or that it was their duty todoso. and that they were not bound
to do 0.

Two defoudsuts also pleadad that the plaintiffs did not assume the road by by-
law. To this tho plsintiffs dvmurred on the grounds that the ples ratsed sn
Immatarial {ssue. That it attempted to put in 1ssue matter not stated fn the
second count; that the defondarts befng wroog doers the absence of a by law
was 0o def nov; that tho plaintills had a property io and duty respoctiog the
bridge without a by law; that the absenco ot a by law, if otherwiss necessary,
could not be taken advantage of by the defundants;

Held, 1st. That by sec. 339 of tho Municlpal Act, tha plalntiffs have exclusive
Jurirdlction over the bridge fn question, and 110t a mero naked power. and bay-
fog juticdiction the common law (rrrespectivo of the statute) would imposo
upon them the duty of repainog (¢, they could therefors mawntain the action
although sac. 336, which vests the soil and freelold of all highways {n citles,
u;wn.-, vlltli:ges and townships in their respective municipalities, does not men-
tion counties.

2nd.  Thatthoallegationin the first count, that the brid, .
was truly stated. . g6 belongedito the plaintif,

34, Tbal’lbe plaiatifls may have beceme tho absolute propristors of the bridge
by purchase from s rend company, and thero «asnothing to shew that they did
20! cletm by such title fo the pleadings, and that their title was cufliciently
shews 1o the pleatings, (C. £, E. T., 27 Vic,)
The first count of declarntion stated that the defendants wrong-

fully and iojuriously cul away, removed and destroyed a bridge

belonging to the plaintiffs, to wit, the bridge across the Grand

River, on the line of the road and public Lighway between the

towoships of Amaranth and Garafraxa o tho county of

Wellington.

The second count stated, that heretofore, ana at tho time of the
grievances heresfter mentioned, there was and from theance hither-
to hath been s line of roud and public traveiled highway between
the townships of Amaranth and Garafraxs in the county of Welling-
ton such highway beiog the town line or line of road allowance
between the townships aforesaid, and such line of road crosses the
river called the Grand River in the said county, and that the line
of road might be travelled upon and uged by the ratepayers and
others. inhabitants of the said county, and others, the subject of
Her Mbajesty ; tho plaintifis, in the performance of their duty in
that bebalf, caused to be crected and coustructed s bridge across
the said Grand River, where such bridge crosses the line of road,
and so removed the interruption caused by such rive: to the said
road, and thereby facilitated the use by the ratepsyers of the
said county and others of the said live of road and bighway, and
the plaintiffs in tho crection and counstruction of the aforesaid
bridge thercon, expended and disbursed divers large sums of
money belonging to the corporation of the county of Wellington,
and collected and derived from the rates and assessments imposed
upon the ratepsyers snd other inbabitants of the ssid county, and
from other lawful sources in that behalf.  Yet the defendants woll
knowing the premises, but contriving and wrongfally intending to
injure the plaintiffs, wrongfully and injuriously injured aud cot
down, removed and carried away the said bridge, and thereby
obstructed the said road and bighway, and by reason thereof the
plaintiffs became liable to rebuild the said bridge, and to expend
thereon divers other moneys of the said corporation, and it there-
upon also became and was the duty of the plaintifi”s to reconstruc?
a0d rebuild such bridge; and the plaintiffs in tho discharge and
performance of such duty, have paid and cxpended in the rebuitd-
10g snd reconstracting of such bridge, divers large sums of monoy,
and are liable to cxpend and psy divers other large sums of money,

and by menns of the premises tho plaintiffs have been otherwise
greatly injured.

‘T'he fourth plea of tho defsndants, Wilson snd Edsall, t- tho
second count was, that the plainuffs did not, by any by-law, as-
sume the road or bridge.

The fourth plea of the defendant Currie, to the second count,
was precisely the same,

The defendants, Wilson and Edsall, demurred to the declaration,
and stated the following grouuds of objection to the first count:

That the plaintiffs aro not authorised by law to be, and are not
owaers of the bridge, or of the road, por are the~ entitled by
law to maintain any action for the wrongs in the first count alleged.
That the vemedy for the wrongs complained of isby indictment or
information, and not by action at the suit of the plaintiffs.

The following were the objections to the second count:

It was not shewn that theroad or bridge had been assumed by tho
plaintiffs by by-lew, or how the alleged duty or liability to build
or rebuild the bridge arose, or that it was in law their duty so to -
do, or that they had any legal right so to do or to expend thereon
the moneys alleged to have been expended; that the plaintiffs
wero not by law boued to build or rebuild the bridge; that the
road and bridge are not, nor is either of them, vested by law in
the plaintiffy, and that the remedy for the wrong complained of
is by indictroent or information, and not by action at the suit of
the plaintiff.

The defendant Currie also demurred to the declaration, and as-
signed the same grounds of exception to each of the counts.

The plaintifis demurred to the fourth plea of the defendants,
Wilson and Edsall, and stated tho following grounds of demurrer
to thesame:

Ist. That the plea raised an immaterial issue.

2nd. That it attempted to put in issue mstter not stated in
the second count.

3rd. That the defendants being wrongdoers, tho absence of a
by-law could not be a defence. ¢

4th  That the plsintiffs had a property in and a duty with res-
pect 10 the bridge without a by-law.

5th  That the absence of a by-law, if otherwise necessary,
could not be taken advantage of by tbe defendunts.

The plaintiffs also demurred to the fourth plea of the defeadant
Currie, and assigned the same cause of demurrer as to the fourth
plea of the other defendunts. The parties respectively joined
issue on the demurrers.

Crooks, Q. C., for the plaintiffs, contended that they had an
interest in the subject of the suit, and wero entitied to mnintain
it. He referred to Fisher v. Vaughan, 12 U. C. Q B. 55;
Cousolidated§Statates U. C., ch. 54, secs. 818, 814, 315, 827, 331,
335, 339, 340, 341, 343; Gidbs v. The Trustees of the Liverpool
Docks, 3 H. & N. 164: Woods v. The Municipclities of Wentworth
and Hamilton, 6 U. C. C. P. 601 ; McKinnon v, Penson, 8 Exch 319,
3. C. in Exch. Cham. 9 Exch. §09; Brown v. Municipal Council
of Sarma, 11 U. C. Q. B. 87; McDowell v. The Great Western
Railroad Company, 5 U. C. C. P. 180; Huist v. Buffalo and Lake
Huron Rotlroad Company, 16 U. C. Q B. 299, Campbell v. The
Great Western Railroad Company, 15 U. C. Q@ B. 498; Woolrych
on Ways, 8§26, 388, 340; Harrison v. Parker, 6 East, 184,

C. 8. Paterson and Johs Read contra, contended that sec. 836
of the Municipal Act vested the suil of all highwys in cuties, towns,
villages and townships in their respective manicipalities, but
counties are not mentioned. Unless the pleintiffs can shew a titla
to the road or bridge thoy cannot maiatain aa action for the injury
to them, the remedy must bo by & public prosccution. Dauvis v.
Petley, 16 Q. B. 276 ; 1 Hawk, P. C. 700, ¢. 82. Samo reforence
in Hawk b. 1, chapters 76-77, fol. edn.

Apay Wisox, J.—Theo sections of our Municipal Act must bo
specially examiaed to ascortain the express powers which have
been conferred upon county corporations.

The first count describes the bridge as belonging to the plain-
tiffs, and as crossivg the Grand River on the line of road and
pablic highway, between townships of Amaranth and Garafraza,
in the county of Wellington.

Tho second count describes it in nearly the same manner, and
adds that the bighway between tho townships is ¢ the ‘own-line,
or line of road allowance between the townships.”
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The demurrers to the decturation raise the question, whether,
under any circuw~tinces, the plaintiffs, as u county corporation,
can have a bridge belonging to them “on the hine of road snd
putlic highway between two townships in the same county,” which
they have not assumed by by-law? And if they cannot, then
whethor such a titlo must, as o proper allegation of pleading, be
set forth in the declaration ?

By scc. 389 of the Municipal Act, it is provided that the county
council shall have exclusivo jurisdiction over all ronds nnd bridges
Iying within any township of tho county, and which the councl by
by-luw assumes as a county road or bridge ; and also over all bridges
neross streams separating two townships in the county.  Andover
«t every rond or bridge dividing different towuships,” &ec.

From this it would appear to be necessary for the county
council to pass a by-law assuming a road or bridge as a county
road or bridge, only wheo the road or bridge is within any town-
ship.  In all cases of roads or brldges dividing different townships
in the county, the county council have exclusive jurisdiction, by
authority of the statute, without any by-law whatever.

Now, here is a cuse in which the bridgeis alleged to be *¢ on the
lize of rond or public ighway between two townships, in the county
of Wellington,” and therefore within the very words of the statute,
which confer on the plainuffs ** the exclusivo jurishiction™ overit.

This, therefore, being a bridge within the jurisdiction of the
couuty, the county council may, uader sec. 831, make or repsir
the same, or place a toll upon it to defray its expeases or repair,
or grant to companies the right to construct it, or grant the tolls
upon it to any person or company for building it; see also s.
342,

It may be doubtful whether sec. 337 applies to couniy roads,
as the lavguage is, every such road; auvd suck may perhaps, be
confined only to the roads mentioned ia sec. 336, which docs not
specify county roads.

* But, apart from sec. 337, which imposes the burden of repair-
ing the roads within the respective municipalities upon the
municipalities in which they are situated, the common law duty
would apply to alt such bodies, to repair the roads which are with.
in their jurisdiction, and for which they can raise the fundg

required for the purpose.

I have no doubt, therefore, that these plaintific could be indicted
if this bridge wore out of repair; but the preseat question is
whether they can, as plaintiffs, maintain this action, and allege the
bridge ¢ to belong to them ?”

The statote does not by sec. 336, which vests every public road,
street, bridge, or other highway, in a city, towaship, town or
willage, name a county at all—probably an uaiateational omission.

The couaty has clesrly the ** exclusive juriesdiction,” and under
this, the county may exercise all the very extensive powers sbove
enumerated under se~. 331. If the county can grrzut to road or
bridge companies permission to commence or proceed with roads
or bridges withio its jurisdiction, whose road or bridge would it
be w -n it was finished ? No doubt it would be the road or bridge
of the company, sud they might maintain a civil action for any
iojury done to it. If this be so, as respects a company, why
should not the like rule prevail as to the conaty, if the county do
the work, when the county has not merely a naked power over tho
subject, but has an interest, ¢ the exclusive jurisdiction’ as well ?

But, while the defendants insist that this bridge cannot belong
to the plaintiffs, how can we say asa fact whether it can or cannot?

By the Joint Stock Companies’ Act, U. C. c. 49, 8. 68, the plain-
tiffs may have bought this bridge from a joint stock company, in
which case the purchasers are to stand in the place and siead of the
company; acd unquestionably, then, the bridge would selong to
the plaintiffs. When, therefore, the defendants demur to the
declaration, and say that under no circumstances can a counly own
8 bridge, they are going too far, ucless it be necessary that the
couuty should set out its tivle in the declaration, with far greater
particularity than is ever adopted.

But why should this be more necessary for a county thau for
any other municipality, which might equally purchase a road?

URNAL.
Tt is a general rule of pleading, that title must always be shewn
when a clutm is made, or a linbility is sought to be imposed.

The common count for goods soid and delivercd, must shew fitle
in the plaintiff to sce, and this is douo by alleging that the goods
wero sold and delivered * by tho plaintiff.”

Title is shewn to goods aund chattels, by stating them to be the
goods and chattels ¢* of the plaintiff,” or thut he was *lawfully
possessed of them as of his own property,” and so as to real
property.

The title here is sufficiently shewn. unless the law be that the
pinintiffs cannot under any circumstances be possessed of a bridge.
If it be that a bridge may or may not belong to the plaintiffs, the
plainliffs need not anticipate all this iu the'r decluration; as in
the case of Simpron v. Ready, 12 M. & W. 738, where it was held
! that although the action was givea only to a burgess, the plaintiff
i need not allege io his declaration that he was a burgess; it wasa
matter of cvidence oaly.

The soul and frechold may be vesteld in the Crown, bat.the
* exclusive jurisdiction™ which the county bas in its own rosds,
and highways aod bridges {excluding those which may be acquired
by purchace from road companies], with the other very great
powers which have been expressly coaferred upon such bodies,
must confer upon the county sometbiag more than the mere naked
possession.

As against wrong-doers, mere possession as the private property,
is o sufficient titlo; sad we think that this isalso applicable to the
present case.

In Harrison v. Parker, 6 Eaat. 154, the plaintiff, who sued the
defendant for destroying Lis bridge and carrying away tbe mater-
ials, had only a licence to build the bridge from the oweer of the
soil, he had no right in the soil itselr'; he had no exeluswe right
in the soil, and it was held, he might sue for the carrying away of the
materials, but no decision was given on thoe other poiat.

The case of McKennon v. Penson on'y decides that as a civil ac-
tion i3 not maintainable at law against a county i England, for
non-repair of a county bridge, because it is not a corporation, and
notice could not be done towards the inhabitants, that an action
would not lie, under the statute, against the surveyor of the couuty.

This case, however, shews that in this country, as the county in
a corporation, that such an action would lie against it.

The decision in Dimes v. Petley, 16 Q B. 283, is an authority
ia favour of the plaintiffs. There it is laid dowa on & motion for
judgment non obstante veredicto, ¢ that if there be a nuisauce in
a public highway, a private individaal cannot of his own authority
abate it, ualess it does him a special injury; nad he can only
interfere with it as fac as is necessary to exercige his right of pas.
sing along the highway; * * % ¥ and hecanaot justify doing
any dsmage to the property of the person who has improperly
placed the nuisance in the bighway, if avoiding it he might have
passed on with reasonablo convenicnce.”  As this is the lJaw even
a3 1o nuisances, how much more should property on a part of a
bighway be protected, which is not s nuisanco, but convenient for
and essential to the public travel. I think tbat the ¢ exclusive
Jjurisdiction” granted to the plaintiffs, of the bridge in question,
with the other very groat powers which have been conferred upon
them by the legislature, sufficient to pass title to a grantee, do
vestin them an interest in this bridge, beyond & mere naked
power.

That their interest is truly stated to be as alleged, o bridge
“ beouging to tho plrintids.”

And that as tho plaintiffs may become the absolute proprietors
of a bridge by purchase from 2 road compsany, thereis nothing in
the pleadings which shews that they do not claim by such a title.

And their is no rulo of pleading whick requires them to set out
their titic with greater particularity than they have done.

Tho Chief Justico and my brotker Wilson are not responsible,
for all the reasons I bave cxpressed in the opinien 1 have given,
but they azroe with wme that there should be judgment for plain-
tffs, oo demurrer.

[October, 1864,

Per cur.—Judgment for plaintiffs.
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REGINA V. SCHURAM BT AL., AND REGINA V. ANDEBSON ET AfL.

Tap. Stat, 9 (o JIT ch. 69— Entictng persons 1 enlt.

The defendauts baving been convictec of a misdemeanonr under Tmp Stat 59
Geo 111, ch. 69, for procurin: and cndeavouring to procure enlistuents in this
country for the ariny of the United States, upon mutlon for a new trial.

Held, that that statute 13 in force ln this proviuce, and the conviction was
sustajoed.

(C.P,E.T,2T Vic)

The defen ants were indicted at the spring assizes, 1864, held
at London, before Morrison, J. The indictment alleged that
Henry Schirais aud Hayden Waters, on the fourteenth day of Jan-
unry, in the year of our Lord one thousand eight hundred and
sixty-four, at the city of London, in the county of Middlesex, in
the province of Canuda, the said province of Canada then and stiil
being a colony belonging to and subject to ler Mnjesty, did un-
lawfully and wrongfully, and without the leave and license of Her
Majesty for that purpose first, or at any time whatever, had 2ad
obtained uander the sign manual of Her Majesty or signed by order
in council or by proclamation of Her 3injesty, hire, retain, engage
and procure one Joha Talbot to enlist and to enter and engage to
enlist and to serve, and to be employed in warlike and military
operations by land as o soldier in the land service of and for and
under and in aid of the United States of America, the said United
States of America then and still beinga foreign 8tate, contrary to
the statate in such case made and provided, and against the peace
of our lady the Queen, her Crown snd dignity.

The second count was similar, except that it alleged thnt the
defendants procured J. T. to go and embark for the purpose of
enlistment.

The third count was for procuring J. T. to enlist.

Tie defendants having been convicted upon this indictment. a
rule was obtained for o new trial this term, which wus argued by
Robert A, Harrison for the defendants, referring to Whicker v,
Hume, 4 Jur. N S. 938.

S. Richards, Q C., for the Crowa.

Ricuagvs, C. J.—The preamble to cap 69 of 59 Geon. III. in
effect recites that the enlistment or engagement of his Majesty’s
subjects to serve in war in foreign service, without Iis Majesty’s
hcense, may be prejudicial to and tend to endanger tho peuce and
welfuro of this kingdom, and that the lawsa then in force were not
sufficiently effectual for preventing the same. {This statute was
passed on the 3rd July, 1819.]

By the second section of the statute it was provided—1st. That
if any natural born subject of his Majesty, without the license of
bis Majesty, should take or agreo to take or accept any military
commission, or should ¢nter into the military sarvice 24 & comms-
sioned or non-commnissioned officer, or should enlist ar agree to
cnlist to serve as a soldier or to be employed, or should serve in
any warlike or military operation in the scrvice of or for orin aid
of any foreign prince, state or colony, cither ag an officer or sol-
dier, or in any otber military capacity.

2od. Or if any natural born subject of bis Majesty should, with-
out such leave or license, accept or agreo to take or accept aay
commission or appintment as an officer, or should enlist or enter
bimself, or agree to enlist or onter himself to sérve as a sailor or
marine, or to be employed or engaged, or should serve in and on
board any ship or vessel of war or on board of any vessel used or
fitted out or intended to be used for any warlike purpose in the
service of or for or under or in aid of any foreign power, prince,
state or colony.

3rd. Or if any natural born subject of his Msjesty should, with-
out such leave snd license, contract or agree to go, or should go
to any foreign state, country, colony or province, or to sny place
beyond the seas with intent or in order to ealist, or to epter bim-
seif to serve, or with intent to serve in soy warlike or military
operation whatever whether by land or by sea in the service of or
for or under or in aid of any foreign prince, state or colocy, either
as sn officer or o eoldier, or in any other military capacity, or as
an officer or sailor or marino in any such ship or vessel as afore-
said, or

4th. *<If any person whatever within the Uaited Kingdom of
Great Britain and Ireland, or in any part of bis Majesty’s domi-
nions elsewhere, or in any country, colony, scttlement, island or
place belcnging o or subject to bis Majesty, shall lre, rotain,
engage or procure, or shall attempt or endeavour to hire, retain,

engage Ot prooure any persoun or persons whatever to enlist or to
engage to enlist, or to serve or to - employed 10 any such service
or employment as aforesaid asau ofticer, goldier, sailor or marine,

i either in land or sen service, for or under or in md of any foreign

potentate, colony, province, part of any prosiuce or pevple,
* %  gr to go or to agree to £o.or embark from any part
of his Majesty’s dominions, for the purpose or with intent to be
so eanlisted, entered, engaged or employed as aforesaid * ¥ *
in any or either of such cases, any person so offending shall bo
decned guilty of 8 misdemeanor, and upon betng convicted thereof
upon any information or indictment, stiall be punishable by fine
and imprisonment or either of them, at the discretion of the court
before which such offender shall be convicted ”

Section 4 provided, that all such offences as should be eane-
mitted within Epgland should be tried in the Court of King's
Bencb at Wostminster, or at the assizes « - sessions of Oyer and
Terminer, or any quarter sessions of the peace for the county or
place where the offence wue committed, and all the oftcaces com-
mitted in Ireland wight be tried in the Court of King’s Rench in
Dublin, or the asgizes or quarter sessions in the county or placo
where the offence was committed, and all such offences commatted
in Scotland, might be prosecuted in the Court of Justiciary in
Scotland, or sny other court competent to try crimioval offences
cotnmitted within the county, shire, &e., within wlich the offence
wag committed, and when any such offence was committed out of
the United Kiwngdom, any justice of the peace reswding nenr the
place where the offence should be committed, on 1formation on
oath might issue his warrant to arrest the offender, and it should
be lawful for the justice to cowmmit sueh persom to guol, to be
delivered by due course of law or ctherwnise, to hold such offender
to bail to answer for such offence in the superior court competent
to try and hsving jurisdiction to try crionnal offences committed
in such port or place. and *“all such offences committed at any
plnco out of the said United Kingdom, should and might be prose-
cuted aud tried in any superior court of his Majesty’s dominions
competent to try and having Jurisdiction to try crimnal offences
committed at the place where such offence should be committed.”

Scction 9 provided that any offcaces maue punishable by the
provisions of that act, committed out of the United Kingdom,
might be prosecuted sud tried in his Majesty's Court of King's
Bench at Westminter, and the veaue wn such case laid at West-
winster in the county of Middlesex.

The point raised on the argument was whether the statute, the
principal passages from which applicable to this eave I have
abstracted, is in force in this country  The words of the statute
seem broad enough to apply to this country. That part of the
second section of the act which I bave marked dth, and have trans-
cribed, not only eaacted if any person saauld commit the offence
charged in this indictment in Great Britain and Ireland, orin nny
part of his Majesty’s dominions clsewbere (and as if to put the
watter beyond all possible doubt, continues), or in any country,
colony, settiement, isiaad or place, belonming to or subject to tus
Majesty, he should be gmilty of o misdemennor. In 1819, shen
this act wos passed, the province of Canada (then divided into
Upper and Lower Cavada, but now united) was a colony belong-
iog and subject to his Majesty George the Third.

This portion of the statute scems clearly to create an offence,
though tho acts forbidden were committed in Cannda  The words
of the latter part of the fourth section of the statute quoted above,
seems clearly to give jurisdiction to try the offence to the court
beforo which the defendant was convicted.

The only ground on which we can hold that the statute of 59
Geo. III 1s not in force in this country is because wo bave and
then had a local parliameat, and that cnactments of this kind
ought to be made by the authority of that parliament, and 1f wat
s0 made, they ought to be held not to be in force here.

By the Imperial Statute 81 Geo. IIT. cap 31, n separate legis-
l»'ure wos established in each section of the province to make
lawe ¢ for the peace, wolfure and gw ¢ gavernment thereof, such
laws not being repugonant to that nct ™ By the Unioa Act, Imp.
Stat. 3 & 4 Vic. cap 35, these proviaces were again united and
power given to the local legislature to pass laws for the peace,
welfara, sad good government of the prowince of Canada, such
laws not being ropugonant to that act or to such parte of 31 Geo.

state,
*
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IIL cap. 81, as wore not repealed, or to any act of the Imperial
Parlinment made or to be mnade, and not thereby repealed, which
did or should by express ennotment, or by necessary intendment,
extend to the provinces of Upper or Lower Canada, or either of
them. The very words of the statute 3 & 4 Vic. eap. 85, seem to
imply that the power to legislate on such matters was and is
reserved to the Imperial Parliament, though this province may be
affected by such legislation,

As long as it is admitted that the home government, by whom
the supreme power of the empire is exercised, is the proper chan.
nel through which all our relations and intercourse with foreign
governmeats are to be carried on, the power to pass laws t¢ bind
the whole nation go far as regards those relations (and ss neces-
sarily arisiog out of them the peace of the empire) must rest with
the Imperial Parliament.

Independently of the doctrine that our local legislature ean ouly
exercige such powers ae sre specially conferred upon it under the
statutes passed by the Imparial Parliament, there are other points
of view in which the question may be considered. Though pos-
sessing a domestic legislature we form part of a vast empire hav-
ing other colonies exercisig similar legisiative powers to our
owpn. If any one colony by passing laws or refusing to pass laws
produced a state of things which created difficulty with a foreign
state, the whole nation might be involved in a calamitons war
from the imprudence or recklessness of a very unimportant colony.
Considered in this light it appears to me that the statate which
we are discussing relates to the conduct of citizens of the empire
towards foreign states and people, and is on & subject which must
be disposed of“and,legislated upon by the Imperial Parliament as
representing the supreme legivlative power of the nation, and as
to which it is necessary that all the sabjects of the Crown should
alike be bound. The very preamble of the act states that the
proceedings which the statute prohibits may be prejudicial to and
endanger the peace and weltare of the kingdom.

I cannot say that 1 have any doubt that the statute is in force
in this country, and creates the offence of which the defendant
was convicted before the proper tribunal. It is nct contended that
the evidence does not justify the conviction. The rule for & new
trial will therefore be discharged.

Per Cur.—Rule discharged.

COMMON LAW CHAMBERS.

{Reported by RoBrrr A. Harrisoy, Esq, Barrisier-af-Law)

Hiceivs v. Erapy.

Absconding Deldors® Act, Con. Sat. U. C. cap. 25 —Sufficiency of afidavit
i bleonlytoraulmztho rexudents, 4

Held, 1. That an aMidavit, under Con. 8tat. U. C. eap 25, for & writ of attachment
against an absconding debtor, must on_the face of it shew that the dubtor is or
'was a 7esudent of Upper Canads.

Zeld, 2. That it is not enough to describe the debtor ax “ lately dofng business ?
in Upper Canads; nor is it sufficlout to describe him as having ** departed from
Canada) &¢.

Held, 3. That an affidavit concluding that “Patrick Brady bath departed from
Upper Canads, and hath gove to the United States. with fntent to defrand
(omuting * me') of my just debts, or to avold belog arrested or served with pro-
cess,” 80 far as the couclusion was concerned, was sufficlent—the act as well as
th?ﬂcalmduu belng in the alternative, aud the latter altercative alons belog
sufficlent

Seinlle, That & deblor whose family resided in the United States, bnt who for
poveral mouths was in_this provivee, purchasing horses for tho United States
army. and contractiog debts here for horses so purchased, with the declared $n-
tention thst he would move permanently into Canada, was sufficisctly & reei-
ie’f of Upper Canada to be within the operation of the Absconding Debtors’

<

(Chambers, March 2, 1864.)
Defendant obtained a summons calling upon plaintiff to shew
cause why all proceedings had and taken against him as an ab-
sconding debtor should not be set aside, upon the grounds, amon
others, that the affidavit of plaintiff on which the attachment issue
did not shew that defendant was a resident of Upper Canada, and
did not shew that defendant had any intention of defrauding the
plaintiff, or anybody clse, and also upon the ground that defend-
ant was not, in fact, a resident of Upper Canada.
Plaintiff’s affiduvit, on which the order for the attachment was
made, stated “that Patrick Brady, lately doing business in the

Applica-
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town of Chatham, in eaid county, speculator,” &e., without shew-
ing on its faco that Brady was a resident in Upper Canada;” and
concluded * that Patrick Brady hath departed from Upper Canada,
and hath goue to the United States, with intent to defraud* of my

just debts, or to avoid being arrested or served with process.”

Defendant filed a number of affidavits to shew that ho was not,
in fact, a resident, and plaintiff filed a number in answer. Tho
facts aa to residence, so };r as material, will be found in the judg-
ment of the learned judge who decided the case.

Carroll shewed cause,

J. A. Boyd supported the summons,

Apax WrsoN, J.—The question as to tho residence, in fact,
whether it were in Upper Canada or not, appears to have been of
that character which may well warrant the plaintiff in treating the
defendant as having been a resident of this province, The defen-
dant's family resided in the United States, The defendant himself
was in this province, about Chatham, from April last until about
the end of the following January, f‘urchasing horses for contractors
for the United States army. The defendant represents he was
chiefly in the United States, coming here occasionally to purchase,
The plaintiff represents just the reverse, that the defendant was
here nearly the whole time, and only occasionally in the United
States disposing of his horses, and once upon a visit to his family in
the United States. It is very clear the defendant contracted his al-
leged indebtedness here,when carrying on his business of purchasing
horses; spent a very t portion of his time for about ten months
here; and represented on different occasions his wish or intention
to move permanently into Canada. I cannot say that this is not
such a residence here as will make him answerable to the like
process, as a debtor, to which our people are subject. On the con-
trary, I think it is, although it is by no means a change of domicile.
(Frear v. Ferguson, 2 U. C, Cham. Rep. 144 ; Romberg v. Steenbock,
1 U. 7, Prac. Rep. 200; and Brett v. Smith, 1 U.C, Prac. Rep. 308,
315).

The objection that the plaintifi’s affidavit does not etate that
defendant had an intention to defraud plaintiff or anybody else, is
not, I think, sustainable, because both the statute ang the affidavit
are in the alternative, and if either alternative is fully stated, the
affidavit will be sufficient. Besides it does appear here that the
deponent believed Brady had departed from Upper Canada to avoid
being arrested or served with process, which will warrant the writ
of attachment issuing, although the deponent may not have reason
to believe the debtor has so gone with any intention of defrauding
him.

The objection that the affidavit does not state upon its face that
the debtor is or was a resident in Upper Canada is of a more
serious character.

The present act, Con. Stat. U. C. cap. 25, reads that “if any
person, resident in nger Canada, indebted to any other person,
departs from Upper Canada, with intent,” &c., he shall be deemed
an absconding debtor (s. 1); and that « {aﬁidavit made by any
plaintiff, his servant or agent, that any such person so departing is
indebted,” &e.

These enactments are taken from the original C, L. P. Act 1856
(19 Vic. cap. 43 sec, 48) which is taken ip its turn from 2 Wm. IV.
cap. 5, and 5§ Wm. IV. cap. 5.  But they did not require that the
debtor should heve been a resident. e langu?e was general :
“If any person being indebted should secretly depart from the
province,” &c.

Under these earlier acts questions arose whether persons mot
residents could be treated as absconding debtors, and what facts
sufficiently brought a debtor within their operation; and Ford v.
Lusher, 8 U. C. O. 8. 428; Smitk v. Niagara Harbor Co., 6 U.C.
0. 8. 885; Taylor v. Nichol, 1 U. C, Q B. 416, show in what man-
ner the act was occasionally applied by creditors,

It may have been to point out more clearly the class of persons
who were to be treated as absconding debtors that this chapge in
the enactment in the law was made, and as it has been very clearly
made, it is right it should be strictly followed,

It appears to me that as the present act declares *“ if any person
resident in Upper Canada, indebted, &c.,shall depart,” &c., that it is
necessary the creditor should shew in his affidavit that the persen
against whom hc applies for such stringent process, is & person

“ Me"” omittod.—~Eps. U.C. L. J.
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who was or is a resident in Upper Canada, for withont this he does * and before satisfaction of which they evwht not to he ordored to

not shew that the process ought {vrup(-rly to be jsened,

Thix affidavit describes the debtor ag @ lately doing buciness in
Chatham,” &c.; but all this might be true, and yet the debtor
never have been in Canada in his life.  So it also declares that the
debtor * has departed from Canada and gone to the United States,”
but all this too may be true, and yet the debtor may never have
beea more than five minutes in Canada,

The act of 1832 required that the creditor should have been an
inhabitant of the province. The act of 1835 altered this, and
enabled any creditor, whether an inhabitant of the province or not
to issue such process. So the act of 1832 was gencral in its
language against all debtors, although its construction was Hmited
to resident debtors only.

Since 1856 the act has heen special in its language against resi-
dent debtors only, and the aflidavit for the attachment must shew
that it is such a person who is indebted, and who i3 so departing.
from which it appears that while the class of creditors has been
enlarged, the constructive appiication of the statute to particular
debtors has been expressly declared and defined; and, therefore, I
think the plaintiff should have shewn in his affidavit that Brady
was a person resident in Upper Canada, and that for want of such
8 statement his proceedings are defective.

I think the sheriff should he directed to abandon the seizure he
has made under this writ, so far as this writ is concerned. and that
the writ of attachment should be set aside, and all proceedings bad
upon it, with costs: no action to be brought by the defendant
against the plaintiff for anything conrected with such proceedings.

Order setting aside proceedings.

Warp v, Vaxce,

Allaching order—Ezecutors— Altachment of simplelcontract debl.

Aun order upon executors to pay a eimple coatract debt pursuant to an attaching
order was refused, on the ground that the sxecutors might be ladle oo specisity
debta of their testator, after satisfaction of which they might bave no assets, and
before satisiaction of which they ougkt nat to be ordered to, pay a simple cvn-
tract debt. The attachiog order wids also at tho same time discharzed.

(Chawbers. July 7 1864 )

On &th May last the judgment creditor obtained from a judge in
Chambers, an order that all debts due, owing, or accruing due
from the garnishees as executors of the last will and testament of
David Thompson, deceased, to the judgment debtor, be attached
to answer a judgment recovered against the judgment debtor in the
Court of Queen’s Bench, on 2nd "August, 1862, by the judgment
creditor and a summons calling upon the garnishees to shew cause
why they should not pay the judgment crelditor the debt alleged
to be due from them as executors of David Thompson, decensed, to
the judgment debtor, or so much thercof as should be sufficient to
satisfy the judgment debt.

Robert A. Harrison, showed cause, and filed an affidavit of one of
the garnishees, wherein, among other things, it was sworn that there
were” debts of a higher nature on specialties executed by David
Thompson in his lifetime, and still outstanding to an amount ex-
ceeding all moneys or assets of the estate realized by the executors
and in the bands of the executors or cither of them,  Mr. Harrison
argued that executors could not be held to be “third persons in-
debted,” or within the meaning of Con. Stat. U.C. cap. 22, sec. 288,
that the act did not apply to persons indebted in a representative
capacity, such as executors, and that under no circumstances shouid
ap order be made that might have the effect of disturbing the
ordinary course of administration of assets, He referred to Com.
Dig. Attachmeny, A.D.; 1 Rolle’s Abr. 1€5; Masters v. Lewis, 1 Ld.
Rayd. 66; 3 Bac. Abr. 258; McDowall v. Hollster, 25 L. T. Rep.
Ex. 185 ; Nonell v. Hullett, 4 B. & Ald. 646; Burton v. Roberts, 6
. & N. 93; Blgke v. Blake, 2 Sch. & Lef. 26; Rutherford v. Daw
son, 2 Ball & Beatty, 17; Drake on Foreign Attachment, 811,

Tilt, contra, argued that any debt for which an action could be
maintained, might be attached vnder the Common Law Procedure
Act, and that an order might be made, if necessary. for payment of
tho debt out of assets guando. e referred to Horsam v. Turget,
1 Vent 111; Hodges v. Cox, Cro. El $43; Locke on Attach-
ment, 45, 46,

Dearer, C. J.~I refuse the order on the ground that the executors
of the deceased debtor of Vance, may be liable on specialty debts
of their testator, after satisfaction of which they may haveno assets

" pay a simple contract debt  In Rolle’s alie 551, and Noy 115, it is
said a legaey cannot be attached n the hands of an execntop
because it isuncertain whether attor the debts are paid the exeeutor

! may have agscts to discharge it So there may be an uncertainty
in this case, and at least while it exist< 1 think 1 should not make

* an order which may aifect the course of administration. 1 discharge

the summons,

Mr. Harrison asked to have the attaching order alen diccharged,
referring to Wuntle v. Williams, 3 I & N 288; Wison ¢. The
Corporation of Huron and Bruce, 8 U. C. 1., J. 135.

Drarrr, C. J.~—I think yeuarealso entitled to have the attaching
order vacated,

Order accordingly.

Iy re Kewr v. Owex,
| Prohitation—~Issue 1n Va-ation—Porcer of judge in Chambers.
Hed, that a judge 1u Chambers in Upper Canada. has na power to onler the irsno

of a writ of prohibitinn, restraining the judge of a Distston Court from procuved-
ing with a plaint lnstituted in a cuurt betore him
(Chambers, July 9, 13684 )

Owen, a defendant, sued in the first Division Court of the County
of Lambton, obtained & summons ealling upon Kemp, the plainuff,
who sued him there und the judgze who presided oser the court, to
shew cause why a writ of prohibition shuuld not issue out of the
Court of Common Pleas, directed to the jadge prohubiting the Davi-
sion Court from further proceeding with the plaint, aud from further
proceeding on the judgment obtained on the plaint, on the ground
that the court had no jurisdiction in the plaint or to hear or deter-
mine the same, and on grounds dizclosed in affidavits and papers
filed.

Robert A. Harrison, shewed caused.  He contended that a judge
in Chawbers had no jurisdiction to make the summons absulute
—that in England jurisdiction wa» given by the Statute 13 & 14
Vic., cap. 61, sec 22—that there was nuv such statute in force in
Upper Canada, and that in the absence of such authority the
surmmons must be discharged ([ re Mine and Sylvester, 18 U. C.
Q. B. 538.)

8. Richards, Q. C., supported the summons, contending that in
Upper Canada a judge in Chambers has. in vacation, power to order
the issue of a writ of prohibition to an inferior tribunal, and that
the power existed in ]ing]nnd independently of the Statute 13 & 14
Vie., cap. 61, sec. 22 (2 Chit. Archd, 9 edit. 1627.)

Drarer, C. J.—1 have considered this application, and cannot
say I have any doubt about it. I am clear that a judge of a Court
of Common Law, sitting in Chambery, has not the power to order
the issue of a prohibition as asked Ly this summons. See Jome v.
The Earl of Camden, 2 11. Bl 533, Ireson v. Harrs, T Ves 5%
Croucher v. Collins, 1 Saund. 136, and notes, Ene. Stat. 1 Wm, IV,
cap. 21. 1 discharge the summons, but, as the point »eems to be
a new one, without costs,

Summous discharged without costs.

Havmosp v, McLay.
Replevin—Right to books, dc.. in mrtur of an cffice—Necessary stalements in
affidarit of upplicant.

Apy person out of whose possersion books, &¢ , bave been taken, whather by forco
or fraud, or without 7ight, may assert his rizht avd clsim themn in an action of
replovin under cur statutes, Con Stat, U C, cap 29, sec. 5, and 23 Vie cap.
45, zec, 1; but when the right to the custody 2nd poscessinn depends on the
ho‘dlng of an office, it should apprar that the spplicant does bcld the office,
and therefore is entitied 10 tho books, &c.

(Chambers, July 9, 1564)

Robert A. Harrison, upon affidavits, made an application under
Statute 23 Vic,, cap. 45, for the issue of o writ of replevin,

Tho affidavit of the intending plaintiff stated that he was law-
fully entitled to the possession of the following property, viz., books,

lang, raaps, memorials, parcels of documents, and a purtfolio,
Eclonging to him as Requstrar for the County of Bruce, and set out
in detail, the books, &c., claimed. That the value of the property
was $500. That as he was informed and beheved, Melay wrone-
Tully, and with force, took away the said bouks, &v., and deposited
them in a building in the village of Southampton. That the books,
&c., had been in deponent’s possession and under his control for
about five years last past.
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Tho deseription given of the books, &, {except the port-folio}
shewad thee tn be buoks, pagers, maps and documents, such as
ouly the Reyistrar of the County is lewhily entitled to have
P().\‘(k’ﬁ‘ﬂ(]((\

The athdavit of Wi, Duncan Lillie, stated that Hamuoud has,
for sbout five years lust past, acted as Registrar of the County of
Brace; that he bad had in his possession, in 6 roam in his dwell-
ing house, the Registey Books, &e, That about 23st June last,
and during Hamunond’s absenco from home, depoaent went to
Hammond's house and fouad there MeLay, with two constables,
who took away the registry books; hat Melay professed to
act undee the qutharity of a writ of mansdamius from the Conrt of
Quuen’s Bench, but refused to give Hammond's wite a copy there-
of, or to let her peruse it; that McLay and the constables used
presonal violenee to deponent and to Hanmond's wife when they
eadenvored to prevent the removal of the hooks,

Mr. Harrison referred to Con. Stat., U, C, cap 29, sec. 4; Stat,
23 Vie. cap. 45, see. 1+ Con. Stat. 1. €, cap 89, sees 10, 14, 66,
7T, Doe dndler v. funy, 6 U, C, Q B. 79, fega v. Rickmond,
5 Jur, N, 8. 521,

Duasver, C. J~The registrar of the County, or his duly ap-
pointed deputy, is the onfy person entitled to have passession of
the baaks, e, in question. | cannot bat tufer that they aro books,
&e., belonging to the oftice of a public official character tn which
the public have an tnterest, except in the use of the words * be-
louging to me a3 Registrar for the County of Bruce.” The applicant
shews no right ta the possession of baoks of that character. e
shiews too much or, a3 it appears {0 me too Httle, to eatitle him
to the writ, for he shews the books, &e, are such as the registrar
al' the County would be the Inwful custodinn of; and he does not
shew that he i3 such vegistrar.  No doubt that generally spesking,
any individual, out of whase possession goods, &c., have been
taken, whether by foree or frand, or without right, max assert his
right cad cluim o them in an action of replevin under pur statutes
but when the right to the custody and possession depends on the
holding of an oftice, it should, 1 think, be asserted that the appli-
cant e hold the office and therefore is entitled 1o the baaks, &e,

If ta were amatter of wluch 1 had no judicial knowledge, I
might ¢ .ve perhaps granted 2 sunumons te sliew eause \\'h‘? A Writ
of replevin should not issue.  But only last teem the Court of
Queew’s Beneh granted, on McLay's application, a writ of manda-
mus s to Hammond, to deliver over these =ame books and
popers, and we bad then before w8 an exemplification of Ham.
mond 8 commission a3 registrar, Jated 13th June, 1839, of a writ
of supersedens of that commicsion, dated 26th February, 1884,
and a commission nnder the great seal, dated 26th February, 1864,
appotating Melay to that office. Now, if it appenred on the return
of & surmnens, a3 no doubt it would appear, that MelLay had this
commission, he would have a right to the possession of the books,
e, in question, at least a promd facie vight; and it would be, a8
it appears to we, impussible to allow a man who does not assert
he is vegistrar, to take away the registry books, &e, from enotiter
who holds a comumission appointisg him to that office. It would
appear that the Crown has taken the vesponsibility of superseding
its former commission, and issuing a new one.  This is not the
oceasiop 1o rase even a doubt that the law sustainy that course;
and in view of the incouvenience which would result to the publie,
if, by an interference on my part, the registry books were in
ore man's bands, while the other held the comarission as registrar,
1 feel I ought not t grant the order for the writ; and 1 withhold
a summon3, becanse I presume after what I have stated, it would
Bot be desired on the _pplicant’s behalf,

it mu ¢ be guite understoud that 1 say nathing as to tha alleged
conduct of McLay, or the grounds on which it is asserted that he
professed o have a right to tuke these books inte his possezsion,
1 am not at present colled upon to enter into the discussion of
these matters,

o

Summons refused.

Hascxe v. Avaysox,
Actiom against @ magulrafe ~Cocls—~Con. St L7 cap. 126, 15 17, 18 £19.
Where » pluntilf an an getlen against o magistrate for acting matiaously and
withoul rexsonable oF probable cause, being guilty of the aBonce of which be
way comdlcled, was, under the vperation of Cou. Stat U. O eap 1326, sec. 15,
testricted 0 the recovery of vnly threq cents damnges, ho vras kel not to bo
catitied to recover any costs whatover.

2eld aler that the 18th sud 10th eectfons of Con. Stat U €. cap 126, takeny
togesher, wuet o duntted » to any such action ™ not provided for in sectlon (T
of the samp act.

144 also, that 5o wns cag have costs {axed 1o blm who dtd not Incur costs.

(Chsmbers, July 9, 1864.)

M'I‘his was an applieation for revision of taxation of costs by the
aster,

Plaintif had declared agafast the defeadaat, fiest, in trespass for
false iimprisonment; sccond, that defendsnt, n justice of the peaco,
convicted rlmntiff of seMing spirituous liquors by retait without
ircense, o'.d adjudged that plaintitl should pay forty dollnrs and
ensts, 1o bo Jovied by distress, or, in default of distress, that plain-
T should be imprisvaed for twenty.one days unless, &e.; that the
conviction wos removed by certiorari into the Queen’s Bench; yet
defendant, knowing, &e., malictously and without reasonable or
probable canse, izsued n warrant for plaintiif’s srrest and impri-
sonment, and malictousty and without reasonable or probable eause
caused plmntiff to be imprisoned for seven days and until dis.
charged pursuant to a habeas corpus,

Defeminnt. pteaded “not guilty,” per Con. Stat. U. C. cap. 126
and cap. B4,

Un the first count the defendant hagd & verdict, and on the second
the plaintiff had a verdict and three cents damnges.”

The Master determined that under Con. Stat. U. C », 3188, 8. 17,
the plaintiff was not entitled to auy costs, and that ithe defendant
wes not entitled to any costs an the verdict on the first count,
because he did not appear to have incurred any costs thereunder
which he wonld not have had to incur for his defence under the
second connt if that count alone hnd been on the record.

Hoth plaintiff and defendant were dissatisfied with the Master’s
decision,

Robert /. Harrison, for plaintiff, referred to Con, Stat, U. C. cap.
128, secs, 17, 18 & 19; Prefly v. Sully, 26 Beav. 606; O Flakerty v,
MeDowell, 6 H. L. Cases, 143; Marshall on Costs, 360,

Heetor Cameran, for defendsnt, referred to same statutes, and to
Gray on Costs, 244, 245,

Drargr, €. J~First, the plaintiff jnsists that though by the
17th section of the Consolidated Statutes, chapter 126, the right ta
recover costs “in any such action,” wader the existivg facts, is
taken away in express words by epacting that under such facts ho
shall not be entitled to recover any costs of suit whatsoever; yeot
the 18th section enaets that * If the plaintiff in any suck action
recovers, or the defendant allows judguieat to pass against him b
defautlt, the plaintiff sholl be entitled fo costs in the same manner as of
this act had not been passed.”

- The 1%th section gives the plaiotiff costs in cases where the
declavation is like the second count in this case. f he recoversa
verdict ¢ for any damages,” & right to costs as belween attorne
and client arises; aad at the end of this section is a further provi
sion, that in overy action agaipst s justice of the peace for any-
thing dono in the execution of his affice, if the defesdant obtain
judgment upon verdict or otherwise, he shall be entitled to sull
costs as between attorney and client.

The Consolidated Statutes, chapter 126, section 17, is almost
verbatim & transcript of our statute 16 Victoris, chapter 180, see-
tion 12, whick is copied from the 18th section of tbe English
statuto 13 & 12 Victoris, chapter 44, Section 17, transposes some
af the words in section 12 of our statute 16 Victeria—why, I do
not perceive, but it leaves the meaning and effect the same. Sec
tion 18 of the Consolidated Statute is the firat sentence of section
13 of the statute 16 Victoria, angd section 19 contains the residue of
section 18, which section 13 ig copied almast word for word from
section 14 of the English statute,

Taking the words of section 17 by themsclves, the platotiff “ in
any such action” is prevented from recovering  any costs of suit,”
in cases pointed out in that section, Taking the words of section
14 by themselves, if the plaintiff “in any such aciion recovers a
verdict,” he shall be entitled to costs, in the same manoer as if this
act had not been passed. '

The plointiff insists that he comes within the precise words of
the 18th section, for be has recovered a verdict, thovgh only for
three cents; and it has been argued that the Legislature intended
that the magistrate should be punished for & wrong done by him,

& Seo Haacke v. ddamion, 14 V. €. C. p. 200 —E08. L. J,



October, 1864.

by being obliged to pay cests, though the plaintiff wae, by the
terms of section 17, preeluded fram recoveriug more then three
cents, and thoneh that section deprives the plmmiﬁ” of ald comis:
in ather word-, it wuas urged that the costs might be considered as
%oing to the plaintul’s attorney, not to the phintiff, and to be jn-
flicted a3 a quad penalty on the magistrate, [ dissent from this
progosition,  Gn the plaintiff’s contention, that past of the 17th
section which deprives the plaintiff of costs, where, under that
section, he is limited ¢o the recovery of threo centa damages, would
be wholly inoperative; for if the plaintiff in any (read as crery)
such actian, swho recovors a verdict at all, is entitled to coats, then
there can be no case in wl h a plaintiff who recovers o verdict
will be deprived of costs, This ditemnma was felt to be inruperable
by the plaintifl, It was therefore insisted, that the 18th section
must in that respect be deemed &5 & later expression of the will of
the Legislature, and therefore as repesling or anulling the appa-
rently contradictory provision of section 17, I also dissent from
this proposition, in Bonkam's case (8 Rep.), it is ssid, » The best
expositor of all Jetters patent and acts of parliament, are the letters
patent and actz of parliament themselves, by coastruction aad
comparing all the parts of them together —injusfum st nisd lotd
tegé mspectad aliqua efus particuia proposita juaicare vel respondere.”
and in Lucoin Collepe case (3 Rep.): * The office of a good expusi-
tor of an act of parkament 19 to make construction on all the parts
together, and not uf one part only by itself. Nemo envn abguam
parlent vecte intelligere podsit antequam folam ileram atque ilerum
perlegerit”  And again, in lat Inst 881, a, “ It is tho most patural
and genuine exposition of a etatute to censtrue one part of the
statute by snother part of the same statute, for thut best expresseth
the meaning of the matters.,” Now, in section 17 there is & plainly
defined class of cuses, in which the phintiff, if he recovers a ver.
dict, shall nevertheless have no costs of suit whatever; and being
g0, the 18th and 19th gections, takeu togcther, must be limited to
“arv such action,” not alveady expressty provided for by the 17th
seca n, which otherwise, as to the protecting the megistrate agaiust
costs, wonld be s dead letter,  On any other principis of constrae-
tion, the 1§th aad 19th sections would also be found to clash; for
the one gives costs to the piaintiff, « in the same manner as if this
act had rot been passed,” and the other gives the plaintiff costs of
suit a3 between attorney and client, whigz, if the act had not been
passed, he would pot have been entitled to,

I thiuk, therefore, the Master was right in refusing to tax cosis
to the plaintiff.

As to the costs to the defendant, the right vo costs on the first
connt, if there be any costs incurred, is undenieble. The plea of
“nat guilty? is distributive, and the Jatter part of section 19 gives
the detendant a cight .0 costs, as between attorney and client, if
the acticn is brought for aaything done by defendant in the excen-
tion of his office. ~There 38 nothing before me to enable me to do

more tha  express these general conclusions,  No ane can pretend |

to have costs taxed to bimy who did not incur any costs,
Order accordingly.

Prazzr BT AL v, Joxes.

Soeond a ppheation for same cotuem— iWhenio e entertained— Dispasal heveaf.

A socend application fur the zame caurs, will not in generst be enterfained ta
Chawbers, unless it bs sworn that some new fact has, since 1ho Jormer applica.
thuty, been dizcoverad, aud which, 57 koown to the Judge who ldisposed of the
former application, would probably have changed his opinion,

YWherethe secund application wWas entettalned wpon the suppasition that the new
fact was of suflicient issportauce to alter ¢the arpect of the case; and, aiter
aputment, {8 did oot appear to bave any such offect, the application was re

fused with coats.
{Chambern, July 13, 1863.)

Defendant obtained a summons, calling upon plaintiff to show canse
why the writ of summons, the service thereof, and the judgment en-
teved nnd pigued in the eause, and alf subsequent proceedings, should
not be set aside with costs or otherwise asto the presiding Judge in
Charbers should seem just, on the ground that the wrt of summons
was issned and judgment signed contrary to the effect and mear-
ing of an agrecment under seal made between the plaintitf on the
oe hand, and the defendant op the wther, #s showa by the said
ativdavits and papers filed, or why the execution jssued ia the
cause, and alf further proceedings thevein should net be stayed on
the paynient of costs on the same ground, and on the growad that
the detendant paid the mortgage money parsuant to the seid sgree.
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mest and othies geonnds disclosed in the affidavita ang gapes< fihg,
or why e sd udament should not be set aside, and the de.
fendant be allowed to defend and glead on the merity on the pay.
thent of eosts on the same ground as last meationed,

It appratad that on the 11th Novewber, Ina7, plaintiffs gave a
moertgage on ertain land, to Aethor Ranhin, to secure payment of
£135 185, 94, thut on the 16th of sanwe month, plntitls sobd aud
conveyed part of the fand to defendant, receiving £525 cash, and
mostgage for £147 20s,; that on the sune day an agreement under
seal was entered into between plmptith and defendant to the vifect
that the mortgage to Raukin, sud the sgreaent, should be lodged
in the hands of Jobn 'Connor, and that defendnnt should pay
cach payment and interest due on his mortgage to plaintill;
and after My, O'Constor dedueting out of each payment the
amotnt due to Raokin, on the mortgage to Raakin, Mre.
Weomor shimld pay the surplus, if any, to the phaintifls, And
it was declaved that O'Counor’s veceipt should be asutficient dis-
chirge to defendant for monies paid un his (Qefenduut’s) mortgege;
that e Apetl, 1864 defendant wus served with wnt of sutanouy
in this canse, o Wineh fte paid vo attention, thut sovn after he
reccived notice from Mr. O'Uonnor, that he claimed the money
due oa the mortgage, by virtue of a len on the mortguge ta
Rankin; that defendant then made enguiry, and found  judg-
ment Bad brea signed against him by dcfuu{t, on the 18th May,
1864 ; that ou the 4th Juse, 1864, defendant paid the woney due
far principal nocd iuterest on the said mortgeges to (PConnar,
(36493} who theroupon delivered up the said mortgnges to him;
that both mortgages were in 'Cannor's poscession from the time
of their execution till he delivered them 1o defendant, that O'Con.
nor has always beld, and still holds the agreement | that W aud
before and for some time after Navember, 18567, (PCounor was
attorney and soliotor for Hankin, and authorized by Rankin to
receive and give reeeipts for monies on plaiohff's mortgage to him,
aud on other mortgages, o ; that in May, 1851, O'Connor eeased
to be Rankin's solicitor, that Rankin was iadebted to O'Connor
for professional serviees, and for monies paid in his business, in
more than 668, in seenrity for which O'Connor hed n len or
the mortgage to Rankin, and on the other docwments of Rankin,
that O’Connor tirst heard of this ceuse, and of the jodgment signed
therein, about three weeks before 7th June, 1864, be being then in
Quebec: that an the 20th February, 1864, Rankin assigned the
mortgage given by plaintiffs to bim, to one Joseph Pratt; that the
Inst instalment theresao was due on the Sth May, 1864, that in
March Jast, notice was given of the assignment to defensdant, and
he was wfored that plaintiffs were in a position 1o, ard would
procure a discharge thereof, or of defendant’s morizage to plain.
tiffs on payment by defendant; that Jopes requested plaintifhy’
attorney not tu paxt him 10 costs, assuring hint it wes his desire to
pay the money without litigation, that by a discharge of mort-
gage dated 20t Mareh, 1864, the mortgage to Rankin bad been
satistied, the plaintffs having paid the money dune thereon, and
the sssignment and discharge daly placed on record in the Re-
gistry Office; that on the Yth Juoe, 1544, 8 summons similgn- to
the sbove, was igsted by Hagarty, J., which that Jearned judge
wpon heartey argument, afterwards discharged,

On the $th July, 1864, Drager, C.d., granted the new summons,
above mentioned, vader the ehreumsiances mentioned in his judy-
raent,

Rodert A, Harrion showed couse, and comtended that this
was o seeond spplication for the sume cause as that previously
disposed of by iingarty, J., and cught nat  “erefure tu be enter-
tained (Moouic v, Dongall, 9 UL C. L. 3. 238}, hat il catertained,
therp were o merits shown, and thut no merits could be shown, that
payment to o stranger after judgment were not merit. , that if
0'Capnor ever had a lien it was waived by bis ac eplance of the
morigage as o balee, that a bmlee has no Bea (CAie Licdo., It
edn. 138), that if there were an existing lien, it was only on the
mortgage seeurity, that the Abtur and ereditor had wots ithstand.
i e bt e deal with each othier fndependently of, and apart
from the b e paper or seeurity (R wh vo Ldeards, 1L A4 N
18t DBrunv why Hillard, 2 LU & EL 19, Sroviaey Comant, 2
.0 Prac 1 2os): the o there were atany tioe & defunee to the
action, defondant, Ly Bis mches, had Jost the it to avail hinevlf
of it ang that lis s ony ought tu be disclinrged with costs,

O Connor and Hosoran supported the suninons.
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Drwkr, C. J —1 granted the new summons on an additional
aflidavit, [t was pressed on me that there wus some new fact
newly discovered, not Jaid before Hagarty, 3, and which would
probably have changed his opinion. [ wus somewhat reuctant,
aud sd unless such new fact appeared clearly, sad was of suflici-
ent importance to alter the aspect of the cose, I should discharge
the summons with costs, The defendant took it out sfter this
express<ion of opimon, filing an affidavit of Mr. O'Cennot’s, stating
his belief that the defendant has a good defence on the merits.
That from tho atfidavit filed on behmlf of the plaintiffs on the
hearing of the summons by Mr. Justice Hagarty, it was m‘fcr.rcd
that the mortgage to Rankin had been satistied b{ the plaintiffs,
and discharged lung before the defendant had paid him (()’Connor)
money on that mortgage, whereas the discharge was registered on
the 10th June Jast, and he believed the same was executed on that
day, but was ante-dated  That from a conversaticn with one of
the plaintitfs, he beliey ed they had nob actually paid the mortgage,
but that the discharge was merely a pretended one, obtained and
requested in order to procure an undue advantage over the defend-
ant, The defendant himself makes no new aftidavit. He does not
deny that he received notice of the assignment of his mortgage in
March Last, nor that he told pleintiff's attorney that he wished to
settle the matter without litigation, and begged he would not put
him to coats, nor does he profess to have n meritorious defence
I do no see what defence he could plead to this action, founded
on his own covenant to pay money to the plaintiffs. He was
gserved with process in this suit in April, and he paid the money
due on his covenant to the plaintiffs, after judgment had been
signed against him, and paid it to Mr, O’Connor, who was not
attorney for the plaintiffs, and who, unless attorney for Rankin,
could have no right to reccive it.  And long before the payment
so made, Rankin had assigned the mortgage given him by the
plaimtiffs to a third party, and the defendant Tad notice of that
assignment.  If the defendant is in any difliculty now, it arises
from his own ncts, done with a knowledge of the facts and f bis
own position. I see no grounds for reheving him—and on this
application, it is only with his position that I an called upon to
deal. I discharge the summons with costs,

CHAXCERY.

(Reported by ALEX GRraxT, Esq , Barrister-at-Law, Reporter to the Court.)

Lrary v. Rose.

Specyfic per jormunce— Representations made by infant binding on him~—Estoppel
—Acquuescence.

D s fathor diwed In 1847, having first miade s will purporting to devise all his
real estate to bic wife i tec, this will was not executed in proper form, and
therefote D becams entitted 5 the Jand o8 helr at Jaw, Three months before
D becanis of age, he sgread with 1P for tha sale to bim of the real estste for
valusble coustderation. A conveyance to P, was prepared by D., and sxecuted
by his mother. the devises under his father's will, U. being the witness to it.
¥ afterwards sold and eemvered his fnterest, and D. brought ejectment azainst
the purchiseer.  Un a Lill filed to restrain this sction, 1t was shewn that D. had
at various times arquiesced in the sale after be bucameo of age, Held, that D.'s
conduct with referviice 1o thesale to P, was fraudulent. and was to be considered
as an wssertion that his mother wag entitled as devisee in feo although be wes
then not of age, and that such conduct snd his subsequent acquieacence after
his attaining magority estepped him from donying the validity of the sale; and
he was enjoined from proceeding with the action of ejectmont, and ordered to
©xectite i culiveyance 1o ihe plaiatill, the vendeo of P,

The bill in this ease was filed by Jobn Leary against David
Rose and Elizabeth Rose, prayving, under tle circumstances
therein stated, and which are clearly set forth in the judgment,
for an injunction to restrain an action of ejectment brought by
David Rose against the plaintiff, and for an order for him to join
iu conveying to plaintiff the lands ir respect of which the action
was brought.

Moteat, @ C., and Rlake for the plaintiff.

Roar for the defendants

Suath v Loee, U Atk 4900 Pranklin v. Thornebury 1 Ver. 133 ;
Mocarta v Murgatroyd 1 P Wm. 393 Pearson v Morgan, 2 Br.
O C 385y Thompson v. Sonpson 23 & L. W10: Teynham ~.
Webh, @ Ves 8¢ 198, Nichalson v Cocper, 4 M. & C. 186 ; Dann
v Spurrter, T Ves, 2355 Govett v fockmond, 7 Sim Vi Herrick
v Atwood, 2 DeG. & J. 215 Raw v. Pote, 2 Ver. 235 ; Prckard v.

| Sears, 6 A. & E. 469 ; Gregg v, Wells, 10 A. & E. 30; Freeman
‘v, Cooke, 2 Exch. 654; Buanks v. Newton, 16 L. J. Q. B. 142
Wing v. Harvey, 28 L. J. Ch. b11; Arnot v. Ducoe, 1 Grant,
95; Stone v. Godfrey, Ib. 767, Davis v. Snyder, Ante vol. i., p.
134 ; Chambers on Infancy 438; Dart's V. & P., p. 10; kovenden
on Frauds, 602, were, amoengst other authorities, referred to and
commented on by counsel.

Srraags, V. C.—Alexander Rose, the father of the defendant
David Rose and tho husband of the femsale defendant, was seised
in feo of o furm in the township of Weetminster. He died in
February, 1847, baviag two days before his death, by an instru-
ment purporting to be his will, in terms devised all his real estate
to his wife in tce. It scems agreed that this instruwment, for scrae
reason not explained, was invalid, and that the real estate des-
cended to David, as the heir-st-law of his futher. Tho will was
set up in an action at law hrought by David, snd wasnot sustained,

For a time it appears to have been thought by both David and
his mother that a life estate only was devised, but it was afterwards
discovered that the instrument purported tc devise in fee. David
lowever claiged, in conversation among his friends, that ho was
entitled by title paramount; that the farm had belonged to his
uncle, by whom it had Leen devised to his elder brother, who had
died befare his father, and that he, and not his father, was entitled.

David came of age on the 9th of July, 1855. In May of tbat
year 8 bargain was made with Peter Rose, not a sou of Alexander,
for the conveyance to him of tho Westminster farm, for the sum of
twelve bundred pounds, the consideration to be paid purtly in
mouey and paruly in land and chattels. In regard to the land it
wag agreed that two parcels of land in the township of Warwick,
of 100 acres each, to be selected by David, should be purchased
and paid for by Peter, ono parcel to be conveyed to David, and
one to the widow ; and that Peter should convey sorae town lots
in London, and remove s mortgage given for part of the purchase
money to onc McRoberts, from whor he had purchased the same.

It is not made very clearly to appear by whom the treaty for
this bargain was conducted, but I think partly by David, and
partly by tho widow. David spoke of it among bis friends as
made by him.

On the 13th of May a conveyance was executeq to Peter of the
Westminster farm. It is made by Elizabeth Rose, as widow, and
sole devisee of Alexander Rose; David Rose is the only witness
attesting its exccution. It was registered on the 20d of June fol-
lowing, and must hnve been registered on the osth of David Rose.
In January, 1856, Peter Ross conveyed to William Ethet:, sud on
the 9th of April, 1857, the farm having been advertised by Mr.
Elliott for sale by auction, was purchased at auction by the plain-
tiff. David Kose has since brought ejectment against the plaintuff,
and this suit is instituted to restrain proceedings at law, and to
compel David to execute a couveyance to the plaintiff. The
principle invoked is the familar one that o° party standing by
ang allowing apother to contract on the faith of that which he
can contradict, cannot afterwards dispute the fact upon the faith
of which the other cootracted ; and the.case is also made that
David was himself a party to the arrangement; and acts of con-
firmation ave alleged and evidence is given in support of them.

The first branch of the case proceeds upon the ground of fraud.
David was under age at the time of the execution and registration
of the conveyaunce to Peter Rose; but it is conceded that if an
infant is of sufticient discretion to be capable of committing frand,
he will be affected by it; and of this there can be no doubt, as
was said in the old case of Watls v. Cresswell (2 Eq. Ca. Ab. 515),
«If an infunt is old and cunning enough to contrive and carry on
a fraud, his lordship thought in equity he ought to make satisfac-
tion forit ’ In thatcaso a loan of £300 wassolicited and obtained,
through an infant twenty years of age, for his father, the father
being tenant for life, with remsinder to the infant. The infant
represented the father to be tenant in foe, and was a witness to
the mortgage deed, sad also to the payment of the money. Lord
| Cowper thought that his witnessing the deed would not bind him,
1 because 3f he was made o party to the deed, and exeouted it, yet
! that, though » much stroager case, would not bind him; a posi-
- tion shaken, I think, by subsequent authorities; bat s lordship
“ thought that by reason of his representations and his bewg prin-
| cipally concerned in the fraul, kanowing thit he was catitled in
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remainder, he ought to make satisfaction to tho mortgagee; and
be decreed accordingly.

1t is snid that in this case Peter was not imposed upon, for he
knew of David’s claim. It is ¢ruoe that ho knew that David claimed
through his brother, aud that be claimed to be entitled notwith-
standing the will; but it does not follow that he knew or believed
that the title was in David as heir, and not in his mother as devisce.
Ho may be taken to have known at all events that by the death of
David's clder brother tho estato devolved, not upon David, but
upon his father; and that David was mistaken in his olaim of
beirship. Tho result would then be that David was entitled as
keir though through a different channel from that which he sup-
posed, aud through which he claime!; and that Peter believed
bim not to be beir, and believed his mother to bo devisee. Both
probably believed the will to be valid. David believed that al-
though valid be was ontitled in another right; and Peter know
that if valid, David was not entitled atall. Iam, however, stating
David’s belief from what he had himself said as to his title; but
I ought perhaps to assume that before the execation of the cou-
veyance he discovercd his mistake; and that otherwise he would
have joined in the conveyance; for upon a contrary sssumption
be would be guilty of fraud. In asseuting to and assistiog at the
conveysnce to Peter, he must be taken to have intended the con-
veyanco to be valid, which it would not be if the heirship from
his brother gave bim » title paramount. There is this peculiarity
about the cage that David did not know any fact that was not
also known to Peter. They may or may not have differed in
regard to David’s title as a matter of law; but whether they did
or not, I cannot sec that Peter purchased upoun the faith of any
fact represented or concealed by David. David's representation
a8 to his owa title, assuming him to have continued it up to the
exccution of the couveyance, was calculated not to induce Peter
to take it, but to deter bim from taking it, unless David joined in it.

This case therefore does not seem to we to fall within the prin-
ciplo to which I have adverted, taking it in the terms in which it
is ordinarily enunciated. But a case before Lord St. Leonards,
when Chancellor of Ireland, Thompson v. Stmpson, 2 J. & L. 110,
scems in principle to apply. Laads were limited tc a father for
life, with power to appoint among his children, and in default of
appointment to his children in fee; the father joined to his son
Robert Thompson in a fine and recovery; and they were advised
that the consequence of this act was to vest the fee in the father.
Afterwards the father sold and conveyed the estate, and the son
was not required to join in the conveyance, but assented to the
conveyance to the purchaser. The fine and recovery were not
effectual to vest the estate in the fatner; but both the fatber and
the son, and doubtless the purchbaser also; but both the father
and the son, and doubtless the purchaser also, believed that they
were : aud Lord St. Leonards declared that he would bind what-
ever interest the son bad at the time of the conveyance by his
agsent to it. 1 do not see any distinction in principle between
that case and the one before me, unless it arise from David not
being of age. He was not of legal capacity to contract or assent
to a contract. Where a contract is made upon the faith of as-
sumed facts, an infant knowing the contrary, but yet assenting to

the cxistence of the facts, the infant is guilty of a moral wrong, |

for he ought to disclose them ; but he may intend no fraud at the
time, and may never commit any actual fraud, for his lateat
rights may be asscrted by the representatives of his estate; yet
if they are asserted afterwards they are held bound. Does not
the fraud then consist, not in the original standing by when the
contract was made, but in the ascertion of the right after so
standing by ? If so, Thompso: v. Simpson would apply. I bhave
no doubt, upon the evidence, that David dis assent to the convey-
ance to Peter. The acts of assent were much stronger than in
many of the cases cited.

But there are other acts by David which I think bind him.
Peter did not carry out hie part of the sgreement; he failed to
pay off the mortgage on the town lots, and to pay the purchase
mouey on the Warwick lands, aud left the country. David seems
then to bave revived bis claim, or to have given out that he had
some claun. A few days before the sale by auction, the plainuff,
with McRoberts, went to leok at the farm; they found David i
the house, and McRoberts, who knew David, spoke of the inten-

ded sale, aud told him that tho plainuil thought of purchaswug,
and said to him that ho understood he wade womo claim, and 1f
30, that lie bad better come in (I suppose to the sale) and mnheo
it.  David merely sad he supposed it d-d not make much differ-
ence. McRobertg says, on cross-examination, that be did not
understand David to abandon any claim he had, and that David
did not say anything to lead him to think that hie had a claim.

I think this way, under tho circuwstences, & st nding by, by
David ufter he cnimno of age, that vught to preclude him from
agserting any clmmn. There being an intending purchaser under
a conveyance to which David was a witness and an ascenting
party, and being so, had nssented to the character in which tho
conveyarce was made, namely, by bis mother as catitled as devi-
sce toder bis tuther's will; he is asked in effect to disclose his
claim, if he has any, to such intending purchaser, and he says
nothing to lcad the enquirer to supposc that he bas any claim,
I take this to bo a tacit assent to ths goodness of the title
acquired by Elliott.

There are also acts of acquiescence and confirmation by David
after he came of age of the sale to Pcter. Ile gave up posses-
sion to Peter, and uneceszamly as purchaser, for Peter bad no
other title; be made euquiries of McRoberts whether Peter had
removed the mortgage from the towa lots, and he availed himself
so fur as be could, of the benelit of the consideration te be paid
by Peter ; Lo gelected the land in Warwick avowedly as part of
the consideration for the Westminster farm, expressing lns pre-
ference for it over the Westminster furm, and went upon i, and
commenced to clear aud cultivate it with some assistance, but
slight probably, from Peter

If Peter bad completed his part of the agreement, it would be
too clear for argument, I think, thut he would be entitled to a
cooveyance from David of the Westminster farm; his fuilure to
do this has probably been the motive with Dawd for questiouing
now the title which he assisted in making to Peter. It isurged
by Mr. Roaf, who argued the case for the defendants with great
ingenwity and ability, that if Peter had been the plaintiff, the
court would not decree him a conveyance, but upon coudition
that he should first make good all the engagements he evtered
jnto by way of consideration, and to this 1 agree. It is further
contended that the plaintiff stands in no better position than Peter.

The plaintiff dues not shew that either he or Elliott stands in
the position of purchaser for value, in the sense in which pnr-
chase for value will avail a defendant against a plaintiff ’s equity:
but the plainuff’s position is different, not only upon the record,
but substantially different. His case is that David’s conduct is
frauduleot, and 1t cannot surely be an answer to such a case that
the plaintiff does not bring bimself within the strict techniéal rule
in relation to purchasers for value. Tie defendant’s position is,
that the plamtiff must make good Peter's ecngagements as a con-
dition of rehief. Suppose the plaintilf, upon his purchase at
auction, bad paid his purchase money in full, it would be most
unjust to impose such a condition ; or suppose him to have paid
afterwards the mortgage given oa a:court of purchase money.
Whatever has been innocently done by the plaintiff, induced by
the defendant's conduct, tho defendant cannot complain of  To
make the plaint:ff pey over again what he has already paid would
be visiting the consequences of the defendaunt’s conduct upon the
wrong head. Whether David may have any equity in relation to
purchase money which may yet remain to be paid, and may be
applied to Peter’s benefit, is another guestion. If he has such
¢quity, it must be the subject of another suit, in which David
should be plaint:ff

The bill places the ground of relief in a great measure wpon
the footing of specific performance; but the ground upon which
1 bave proceeded is sufficiently made by the bill.

The decree will be for a perpetual injunction restraining pro-
ceedings in cjectment, and for a conveyauce from Dawvid, with
costs against hun

CARPENTER V. WooD

Practice—Tvk oy acounts befure the master—General order X1LIL, ¢ 13

The XLIT of the Genaral Orders (sec 13) applics to all cases whers accounts are
directed to bo tahen before the master.,

This was a suit, instituted by the plaintiff against the defendaut,
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calling upon the defendant for an account of ocrtain trnst estates
vested in the defeudant, and charging him with certain acts of
wilful neglect and defanlt. At the hearing of the ¢nuge,

N aet, for the plamtiff, asked that the decree to be drawn up
might direct the master to cnquire ax to wilful neglect and
dctalt, the order of court, he submitted, {:ng intended to
app'y to mortgage cases only,

W Proudfuot for the defendant.

Seracer, V. C —The question raised ie, whether upon the
reference to be directed in respect of the dealings of the defen-
daunt with the trust estate the ordinory reference only should be
made, or whether the master should be directed to enquire as to
wilful neglect and default. Two rpecifio aots of wilful negleot
or default are charged in the bill: one, tho omission to colleot a
debt alleged to be duce from Messrs. Burton and Sadleir, the other,
for not centinuing to pay the instalments from time to time falling
due upon the Hamiltor: Industrial Building Society stook ; and a
goed deal of evidence has been given in relation to theso, and
alro in relation to other alleged instances of wilful neglect or de-
fault  The old rule laid down by Lord Eldon, that the plaintiff
wmust aver and prove at least one s of wilful neglect or default
order to obtain a deeree directing an enquiry as to wilful neglect
or default, has heen lately affirned and acted upon by Sir W.
Page Wood, in Slerght v, Lawson (3 K. & J. 292), and I am not
prepared to say that either of the instances charged in this bill
are sustained in evidence in the shape in which they are charged.
1 «ay this without meauing to say that thero is no evidence of
wlful neglect or default in respect of either of these transactions;
but it iy unnecessary that I should say more, because I think that
the question of wilful neglect or default is open to the plain-
tff in the macter's office without any specifi direction that
he should enquire as to wilful neglect or defavlt. The 13th
section of general order number 42 gives the master that power,
in my opinien.  After instancing seveial matters of enquiry
which it iy ordered shall be within the cogrizance of the master,
the order proceeds, ¢ and generally in the taking of accounts
1o enquire and adjudge:” that is in the taking of accounts
in the master’s ofbce it shall be within the cognizance of the
master to enquire aund adjudge ¢ as to all matters relating
thereto as fully as if the same had been specifically referred.”
The taking accounts of a trust estate received, or which, but for
wilful neglect or default, might bave been received, or any wilful
neglect or default in the dealing with a trust estate, are not,
it 1+ tine, among the instauces of enquiry enumerated in the
order, but certainly the matters of enquiry are not intended to
be confined to those enumerated. The general words which 1
have quoted shew this, and in my opinion are large enough,
when an account is directed of the dealing of & trustee with a
trust estate, to authorise the master and to make it his duty to
enquire as to wiltal neglect or default on the part of the teustee.
1 believe it has been thought by some members of the profession
that the section to which I have referred applies only to referen-
ces in suits between mortgagor and mortgagee. I see no ground
for this; unless it be that the instances ehumerated are more
applicahle to such suits than to others, but they aro only instan-
ces, and there is nothing in the section 20 as to hmit itg spplica-
tion.  The scope of the section, a3 expressed in the beginning of
it, is as general as it could be made.  ** In the taking of accounts
in the master’s office,” I think it embraces every kind of account
referred to the master  Taking thus view of the authority and
duty of the master, I think it would be neither necessary nor
proper that T should express any opsnion 1o regard to the wil-
tul realect ar default alleged against the defendant in his dealing
dealing with the trust estate.

, e

CHANCERY CIIAMBERS.

(Peponicd by ALES GRANT, ERY., Barruler-at Law.)

PNk of Britisy Nortn AMericA v. Heatow,
Do voer=Vorbpe—Apphe te n of vents of mertgaged premases.

1t wenhl seomn that a firet mertosges Lag net, as such, a right to the rents and
probts of the morfeaged prennses Where, therefore, & prucno incomirancer
ied 8 bill wad obtawsed the appowntaient of & recefver, who had sines bt

gointment collected the rents and profita of the property, and pald the same
fnto et and a prior incumbraucer, who was not a party to the first suit,
filed & LI upon hite mortgage, and maoved 1 that cause for an order to apply
the rents ro patd io by tha receiver. to pasnieut of hia ¢laim, tho court, vader
the circumatances, refused the spphication with costa. but gave the plaingi?
litaTty to renew tho same, in such wanover aod in such sult as he should bo
advised.

This was an application by E. B. Wood, for an order that the
renty and profits collected by the receiver apppointed in the suit
of Joseph v. Ileaton might be paid out to the plaintiffs, all parties
other than Joseph being couscnting parties thercto.

A. Crooks, Q. C., contra,

The casea cited are mentioned in the judgmeont of

Srraaor, V. C.—Tho plaintiffs are first mortgagees of defen-
dant Heaton. In another suit, JosepA v. Ieaton, to which the
bank were not parties, a receiver was sppointed at the instance
of the plaintiff Joseph; that order was made without reserviog
the rights of the plaintiffs. The receiver, since his appointment,
hag been in receipt of tho rents and profitsa of the mortgaged
premises, and bas paid them into court, and the plaintiffs in this
suit now as first incumbrancers, ask that they may be paid to them.

I have examined the cases to which I have boen referred, Gres-
ley v. Adderley (1 Swans, 573), and Thomas v. Brigstocke (4 Russ,
64); and I have also referred to Bertie v. Lord Abingdon (3 Mer.
660), Brooks v. Greathed (1 J. & W. 176), Norwcay v. Rowe (19
Ves. 144), and Smith v. Earl of Effingham (2 Beav. 232), and
some others. I do not find any instance of the granting of such
an order as that now applied for. The principle established hy
the cases seems to bo that what is gotten in by the receiver is for
the benefit of those for whom it is provided by the order appoint-
iag him, ard Lord Eldon says, in Norway v. Rotce, that the constant
habit of the court upon motions for tho appointment of a receiver
is not to look at mortgagees further than to take care that they are
ot prejudiced.  In some cases the first mortgagee having the legal
estate has been prejudiced, because the court having given posses-
sion to the receiver will not suffer such mortgagee to exercise his
legal right without at least obtainiag the leave of the court ; the
court has sometimes granted such leave, and sometimes put him
to be examined, pro interesse suo : tbe case of Smith v. the Earl of
FEfingham comes nearer in its circumstances to this thao any that
I bave seen. Somwac years before the institution of that suit, one
Bridges, a subsequent incumbrancer to Smith, filed his bill against
the trustces of the debtor and made the incumbrancers parties,
omitting, however, to make Smith, who was first incumbrancer,
a party: tho priorities of the several incumbrancers, omitting
tho plaintiff, were declared, and a receiver was appointed, who
was girected to keep down the incumbrances according to the
declaved priorities: Smith filed his bill ten years after the hill
filed by Bridges against the parties to the former suit aud the
receiver, alleging ignorance of the proceedings in the former
«uit; that the parties had notice of his claim, and had fraudu-
lently omitted to make him a party; and he alleged the existenco
of an outstanding term as an obstacle to the exercise of his legal
right: he prayed by his bil! to be declared first incumbrancer;
for payment of his arrears (he was an annuitant), and that the
receiver might pay over the balance in hand,’and be enjoined from
making any furtber payments to the defendants. What was asked
at the bar was that the receiver might be enjoined from making
any further payments until further order. It was objected that
the anplication was irregular, being made in a different suit; and
that there was no impediment to Smith’s recovering at law: the
application went ™ upon the point of form, Lord Langdale
declining to Cecide the rights of the parties: but he observed
that if the appointment of the receiver were tho only obstacle,
the proper remedy would be for Smith to ask leave, in the suit in
which the receiver was appointed, to enforce his lagal remedies,
It was suggested by counsel that be might have applied in that
suit to be examined pro interesse suo,

If that course were adopted his right I apprehend wounld not be
larger than if he procecded at law, viz., the receipt of the rents
an-d profits from that time.  If Lord Langdale was right in what
he indicated as the proper course (and what ho said was quite in
acrordance with the authorities) the first incumbrancer hag no

-

| rizht to reuts and profits received anterior to the time of estab.
tsup- | lishing his own rights by some proceeding in refercuce to sucy
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rents and profits ; the an.me ohjection applies 1o the form of thia~
application as was made in Smuth v. Lord Iplingham, but 1 did

not understand any ohjectior to be made upon that score It is

suggested on bebnif of the plaintiffs that they were in possession
of tho mortgaged premises when the receiver was appointed, but
deforred to his appoiniment in the belief that he would apply the

ronts ond profits in the payment of incumbrancers according to

their priorities. It would be premature to sny whether that cir-

cumstauce, supposing it to bo established, ought to make any

difference. I think the proper courso now is to refuse the appli-

cation, with Mberty to repew it in such form anu in such suit as

the plaintiffs may be advised.

This application mwust be refused wtih costs.

Lry v. Browx.

Solicitor’s lien— Delivery of papers.
Where a sollcitor refused to casry on a soit nrless money'was sdvanced, or to

deltvor up the papers to A new solicitor unt! his costs i the suit werv pald,

the court on application by the client orderod & taxation, and directed the papers
to be de!lvm.sr . y

up to the new solicitor upon his undertaking to hold them
sublect to the lep, §f any, of the fortaer solicitor, and to redeliver thewm withio
tou days after ho cossed to have occasion for them for the purposes of the suit.

Aorphy, for the application.

Zurner, contra.

Seracor, V. C.—This is an®application by the ‘plaintif to
compel his late solicitor Mr. Turaner to deliver up to the present
solicitor the papers and documenis in his possession, aund for tax-
stion of his bill. Mr. Turner was his solicitor only in this suit,
and upon receiving instructions be was paid £12 10s., the receipt
for which cxpresses that it was on account of £40 which he was
to receive in full of costs in the cvent of his failing in the suit.
The petitioner states that he has since paid to Mr. Turner about
£21; that a decree for an account haa been obtained, but that
Mr. Turner has refused to proceed without the advance of more
money; that the plaintiff i3 unable to advance more money, and
believes that Mr. Tarner is indebted to bim on account of the
suit ; that Mr, Turner bas all the books, papers, and accounts
belonging to the suit, and refases to deliver them up or proceed
with the suit, unless supplied with more money; and that the
suit cannot bo proceeded with without such books, papers, and
accounts. The petition is verified by affidavit.

The question is whether the client is entitled under the cir-
cumstances to delivery of the books and papers in question for
the purpose of the further prosecution of the suit, or only to an
inspection and tzking of copies und production.

In the older cases the client was held entitled to the lesser
remedy only. In Commerell v. Poynton, 1 Sw. 1 and in Moir v.
Mudie, 1 8. & S. 282, in each of which the solicitor refused to
proceed, a delivery of papers was esked, but inspection and pro-
duction and liberty to take copies only were granted; but in
Colegrave v. Manley, T. & R. 400, where a solicitor assigned his
business to another solicitor, retainiog, however, such connexion
with it as gave bim an oversight of it, Lord Eldon beld that the
solicitor, having dissolved the connexion between himself and his
client, was not eantitled to hold the papers to answer his lien, and
he was ordered to deliver them to the new solicitor appointed by
his client, upon the latter giving a receipt for them, and under-
taking to hold them, subject to the lien of the former solicitor for
what should be found due to bim upon taxation of his bill of costs.

This case was followed by Lleslop v. Metcalfe, 8 M. & C. 183,
upon appeal from the Vice-Chancellor, before Lord Cottenham,
who reviewed the previous cases upon the subject, and agreed
with Colegrave v. Manley, observing, *¢ It is admitted that when
the solicitor discharges himself, the client and his netw solicitor
shall at all events have free access to inspect and copy the papers
st the office of tbe former solicitor. The mere giving of acocess,
however, is, nine times out of ten, of no practical valua; for if
the papers are 10 remain, notwitbstanding in the custody of the
solicitor who bas discharged himself, it is obvious that they cannot
be made use of ip the further progress of the suit;” and he pro-
ceeds to point out how this would be so, and adds, that it would
be entirely 'nconsistent with the dictum of Lord Eldon, that the
suitor must have his business conducted with as much ease and
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dissolved. In Heslop v. Metealfe, as in this case, the solicitor
bad refused to proceed unless furnmishel with more funds  The
order made in that case was, that the papers should he delivered
to the new solicitor, on tho lat*.r giving his undertaking that
they should bo received withrut prejudice to any right of lien,
and also, that they should be roturned undefaced within tea daya
after the hearing of the causo,

In a later ease, Wilson v. Emmelt, 19 Bes. 233, Sir John
Romilly followed IHeslop v. Metealfe.

It seems, therefore, to be now settled that upon a solicitor ro-
fusiag to pro <cd, cither because he is not furnished with funds
or otherwise, he must deliver up tho papers in his hands to his
client’s new solicitor for the purposes of the ruit, but for these
purposes only. e is not bound ns at law, having once commen-
ced to proceed with the suit, but may dissolve the consexion
between himself and his client, and stll preserve his lico upon
his client’s paper’s in his hands: as was gaid by Lord Cottenbam,
in Heslop v. MMetcalfe, ** tho principle should be, that the solicitor
claiming the hen shall have every security, not inconsistent with
the progress of the cause;’ but inasmuch as auy thing less than
& delivery of the papers would not enable tho client to have his
suit conducted with as much ease and celerity, and as littlo ex-
pense a8 if he bad them, a delivery of the papers is ordered.

The proper order in this case will be that all books, papers, and
accounts belonging to the client in the possession of s late soli-
citor, Mr. Turner, be dolivered to his present solicitor, Mr.
Hodgins, upon the latter giving ~n undertaking to hold them
subject to Mr. Turper's lien for what, if any thng, shall be found
due to him upon taxation of his il -f costs, and to return them
undefaced to Mr. Turner within ten dnys after he shall cesse to
have occasion for them, by obtaining a decrec on further directions
or otherwiso, in cave any sum that may be found due to Mr. Tur-
aer shall not ho in the meantime paid. The usual order to go for
taxation of Mr. Turner’s bill of costs.

ASSESSMENT CASES.

(In the First Divistor Court, County of Elgia, before His Honor Jepee Hocues

Magr v. TAE CORPORATICN OF THE VILLAGE oF VIENNA.
Consolidated Assessment Act— Personal property— Residence.

Yhere s former resident of Visnns, baving taken a house at Ingersoll inanother
municipality, whither the major part of his household effucts had bevn te
moved, and his servant and most of bis family resided when the assessment
was taken, and he remaloed and slept in his former domicile durlog the vight
previous to the taklag o1 the assszsmont, and was foand on the tullowing morn-
ing in thoe act ¢ removiog the last of his household effocts, and taking Lis Bual
departurd, when the assessor came to aseess

Ield that bis “residence,” for the purposs of arsessing bisincome under the 40th
section of the Municipal Assessment Act, war at Ingersoll, bis permanent resi-
dence, and not at Vinova, which had then become his temporary residence.

Aeld also, 1hst the 16th section, making the yearly taxes to be computed from
1st January to 31at Docember, dues not authorize the assessor to entet persons
for personal property on the roll as *‘ taxable persons,” who tre not permanently
resfdent in the monicipality, or have taxable property therein at the time the
assessment is taken, under the 19th sectfon K¢ larwoad, reported in 7 U. C.
L. J, 47, referrod to and puartially overruled.

(Vienna, 13th July, 1864.)

This was an sppeal from the decision of a Court of Revision.
The appollant had beca for many years a rcsident of Vienna,
owning & farm within the corporation. On ihe Sth of February,
(baviog previous’y rented a dwelliug-houso for himself and family
at Ingersol), permanently to reside in,) he commenced the removal
of his housebold and household goods; other parts of his cffects
were taken away to Ingersoll on the 11th February, and the ap-
pellant and his wife removed with the residue of his effects on the
16th February. Possession of the former domicile at Vienna was
given up to & person who had purchased it some mouths previ-
ously, on the 16tk February. Tho safe containing his money,
morigages, notes, &c., was taken to Iogersoll on the 9tk February,
and all the important effects were romoved on the 9th and 1)th
Fobruary. The assessment roll was placed in the hands of tho
asgessor in February, on the evening preceding or on the morn-
ing of tho day the appellant finally left the place. Ho assessed
him for $1,000 personal property, and swore on the triat be had

celerity, and as little expense, as if the connoxion bad unot been

been instructed by the Reeve of the village to assess the sppellant
before he left the village ; that he went to his house in the morn-
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ing and told him he had come to assess him ; that appellant told‘
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asgessment is taken, because under the 1st subsection of the i9th

hiun he had nothbing to assess, as none of his personal property | section the assessor can ovnly enter on his list and assess those

was there ; that he (the assessor) saw no property to asscss, and
did not ask bim what personal property be had, and as he did
not give him tbe amount, and heving no doubt he was worth
$1,000 personal property, he assessed bim for that sum. as he
thought be was no pocrer than he was the year previous, and
knew him to bo & man of large means; that he had inserted bie
own name, and assessed himself first on the roll, and then Mr.
Marr, whose same was second.

The assessor assessed the appellant for $1,000 personal pra-
perty, and es the owner and occupant of fifty acres of real estate,
which he had previously sold and surrendered possession thereof
to ono Cbute.

Chute appealed to the Court of Revision the sawme day as did
this appellant, complaining that bis name had been errcneously
and wrongfully omitted from the roll as the owner aud occupant
of the real property; and Marr also appealed that he was wrong-
fully inserted for the real estate, thie assessor knowing that he
had sold it, and given up the occupancy of it to Chute. The
Court of Revision amended the roll in so far as the real estate
was concerned, but refused to disturb tho assessment in o far 8s
the assessment of 51,000 of personal property sgainst the appel-
lant, Marr, was concerned, but took no evidence to shew wha: the
appellant's personal property copsisted of. The roll whea cor-
rected by them did pot shew that Marr was assessed 83 & house-
holder, or as occupant of any land in tho village, but as a free-
holder, although the estate in respect of which he had been assessed
was erased from opposite Marr's name and set o oosite the name
of Chute in a different part of the assessment roll, so that the ap-
peliant, without any land, was assessed for personal property in
the village, without being the occupant of any house or land, and
appesred ag a freeholder. In the way the assessment roll stood
corrected, it was not shewa nor was it contended that he had any
office or place of business in the village.

Elhs for the appellant.

Mann for the respondent.

The appellant was examined, and swore his accessible personal
property, not counting some road stock, which he held as security
for a debt, did not exceed in value $1,263, and that he owed just
debts to the value of 31,300, which were not secured by mortgage
upon his real estate, and _not unpaid on account of the purchase-
wmoney for real estate.

As to the road stock, it was contended it should bave been as-
sessed in the name of one Francisco, whose it was, and who bad
transferred it in security to the appellant; that tho appellant
ought not to have beeu assessed at Vienna, as he had been s3-
ressed at Ingersoll; that he had been treated ae an absenteo by
the notice being sent after him to Ingersoll, instead of being
served upon him at Vienna whilst he was there, and it was
shewn that the residence had changed from Vienna to Iogersoll
since the 11th Fcbruary, by the removal of appellant’s family
and houschold effects, aithough he aad his wife and a part of the
cffects*remained in the old domicile until the day tho assessor
came, which was the day the appellant fisally removed. On the
other haud it was contended that the assessment related back to
to the 1st Japuary, and if tho appeilant owned personal cstate,
and resided in the village after lst January, bie was assessable
and liable to the rntes of Vienna during the now current year.
Re Yarwood v. Corporation of St. Themas, 7 U. C. L. J, 47, was
referred to as authority on this point.

Hrguss, Co. J.—Not spesking of or referring to the road stock,
I think the assessment was not properly rated for §1,000 personsl
property, because the evidence shews that the appellant owed just
debts not secured by mortgage upon his real estate, and pot un-
paid on account of the purchase-money therefor, to tho exteot of
$1.300.  Ho shews his personal property which would be other-
wise linble to taxation at §1,263, and his just debts being $1,800,
ther exceed his personal taxable property by thirty-seven dollars.

As to the ghares in the Incorporated Road Company, which is
the ngacesable personal property of cach sharebalder, nod nesess-
able at their value, under the Jth and 35th sections of the Assess-
ment Act, they must, and cap only under tlc 40th scction

¢

persons who are residents of the municipality, and who have tax-
able property therein; and as this particular kind of tasable
property (not being in the municipality) in respect of the right ¢
tux it follows the domicilo of the person taxed, and as tue appel-
lant’s fixed domicile was then at Ingersoll, and his domicile at
Vieona had then become only temporsry, and because ihe uppel-
lant had no placo of business at Vicnna, these shares were not
properly the subject of tsxation at Vienoa. I so held on this
poiut, tn Re Hepburn v. Joknson, 7 U. C. L J., 46.

The facts which came out in this case shew me that the decision
in Re Yurwood, 7 U.C. L. J., 47 was not correct in one
particular: bad the uppellant therc .een assessed in Yarmouth
as well as St. Thomas tu respect of the same income, an injustice
would at once have presented itself, which 1 am saticfied would
have led me to s decision different to the one [ urrived at, because
the statute never intended s man to pay taxes twice in the sameo
year in respect of the same property, so that I sm pow satisfied
the 16th section only fixes the municipal fiscal year to commence
on the 1st January, and to end on the 31st December in each year
(unless a municipal by-law fixes it otherwise), for all purposes for
which taxes aud rates are to be considered to have been imposed
for any current year. The 16th section is intimately connected
with, and no doubt is intended to amphfy tho meaning of the 11th
section.

I think that at the time the assessment was taken, the appel-
lant was not a resident of Vienus, but he was then actuslly re-
moviog the recmoant of his household from it to another munici-
pality in another coanty; that his gettled, permanent abode was
then at Ingersoll, in tho gonnty of Oxford, and not at Vienna.
The chief part of his household and household effects were there,
had been there for some days, and a man can scarcely be held to
be 3 resident of a place where his housebold and household goods
are oot. Although an exceptional case (an exceptional case may
exist, but very rarely), snd a mag is said to bo s resident of the
place whero are his home and his family at the present timne, and
not where it has been for the last few or many yuars; altboogh
he may still sleep for the last time at Ins last place of residence.
With this view I therefore roverse the decision of the Court of
Revision on this point.

Tha sssessor here did not give the appellant notice of the as-
sessment until bo had removed to Ingersoll; it is true he seat it
to him there within the time fixed by law (be might as well have
given it to bim at once); he in fact treated him as an sbsentee,
and acted as koowing that be lived at Ingersoll, so that when the
nppellant got the notice he bad becomo lisblo to assessment and
was assessed at Iogersoll. There would, thercfore, be an injus,
tice io his paying taxes in both places on his personal property,
nnd 1am ratisfied that this Act of Parliament is not to be so
strictly or uureasonably construed against the appeliant as the
reapondents contend for.

I therefore order that tho clerk of the municipal corporation of
tho village of Vienoa be noatified by the clerk of this court ¢f this
my decision, and that the assessment roll be amended by striking
out the assessment of the appellant’s personal property for the
vear 1864, upon the eaid roll. And as to the costs in this pro-
ceeding, I order that the same be borne and paid by the respon-
dents.*

® la Regpina 1. Stapletrm, 1 Bil. & Bl Lord C 3. Caumnpbell sald the word
“posfdcnce™ in ono statute way havo a differunt meaning from what 13 bears
o another statute. FErle, J., sald the word * residence” has varfous meaniogs,
avd is used in diferont statotes in difforent senncs; sod Crompton, J., thooght
that where it was found that 8 pauper wss rexiding i t%0 parishes at tho ramo
time, 20d he had fo fact two dwelling places, one in exch parish. the question
would atways be, which of the two dwellfog places i the permanedt residence—
and that no more definits gulde could be given than by the use of the words per-
anent sud toporary. Ap abeancs for & mere temporars purpoo with an lo-
tentira to roturn witl bo no hroek fn the residence. In HWilson v. Fulmouth, 3
Shepler. 479, §t was hold rhat if a person abendon his dumieil and go L adother
with the iptention to ahlde there for sn indefinits porind, his demicil le in the
\atter towa, from the commancement of “is residence; and in The Sal v. Hest,
$ Harrington 558, and Thar Slale v. de Cunrnorg, 1 Texas, 401, if & psrty lavves
a place xith tho intention to change his residence 10 take up ik abode add make
hi« homo elcowhera he lasas his domicil in that place, natwithatanding ho msy
«ntertain a floating intantion to returo at some futare pesfod  Rayley, J. {n Rez
of North Curry, 4 B. & C. 959, says—"< It is stated {n Nolan’s Poor

- h . Inhalntants
assessed at the place of residence of tho appellant at the timo the! Lany, Sod. p. 72 that porsonal property cannot be rated unless tho propristor
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DIVISION COURTS.

(Tn the First Division Court, County of Elgin, before His Honor Judge HiGnes)

Patox er AL, Judgment Creditor v. Wi Rausay, Judgment
Debtor, SELia Ramsay, Claimant

Prebate of will—Invaders of the profession— Feme covert~Trustee clasmang pro-

perty as agamnst the eredutors of her lusband.

The clslmant was widow of one Teal, deceasad, who dled ov. r tielve years ago,
Jeaving & whi, bequestlung his porsonal estate and desvisiug his real estato to
his widow, as executrix in trust for hiv ;other, widow and children. The
widow never obtaloed probats of the will. Two years after the death of the
testatur she, married the judgment debtor, Ramsay, who hved upon and
worked the arm and took ca.e of the property, so netimes treatiog It as his
own, and somelimies 18 the property of the devisces. Ho hept up the quantity
of the stock by replacing all that was sold or died to its original quannty and
value, and sold horses, cattle, &c. no sccount bofng kept of what became of
the chattels of tho estate. nor of the outgoings aud focsmiugs of the farmn
IWhen he marrlead the widow ho had real and some personal estate of his own
o the value of about $6v0, which he sold or dirposcd of for the general benefit
of the family us well as of himself, Ho subsequently bocame ombarrassed, and
haviog made an arrangement with the testator's mother to pay her a stated
som, by way of sonuity, was obliged to and did incur a Hability with the
Judgment creditors, who are merchaats, and who gupplied her with goods i
lien of the avoulty. st his request.  Not being able to pay the platatiths, they
reed him in the Divlafon Cour, and. recoveriog judpment and execution,
caused the bailifT 1o ge1ze the goods, chattels, and cattly tound upon tha farm.
The wifo of {he judgment debtor clatmed all the property seized as belonging
to her jo her capacity of exccotrix and trustee under the will of Teal. Ho
ownad some property fn his own right. Neasly all tha property of the ustate
had boon sold, or died, or was killed, but bad been replaced by Ramsay. No
proper evldeuce was offered to trace §t as disipctly baloogiag to the judgument
debtor or to the estate.

Eeid.1st That the clmmant ought to have obtained and produced probate of the
will, oot the wll ftself. in proof of the trust. 2nd That property of the
estate might (1f bona fide) be kept upat jts original vaiue, 3rd. That evidencs
should be given disilnetly sbewing what property s that of the estato and
what that of the judgment dubtor; and in the abence of an accouut belog
Kept and ahewn, each article must bo traced as haviog its source in the pro-
perty of the estate, or as the proceeds of the labor of the judgment debtor,
4th. Invaders of the legal drofesslon remsa.ked upos.

The agent for claimant, produced the will of George Teal,
and proved its execution by the evidence of oue of the sub
ecribing witnesses. He aiso proved what property was upon the
place at the time of the testator’s decesse, and that some of the
property, or stock, ot chattels, whicn had been bought to replace
such of the cattle or chattels as had died or been svld or ex-
changed away were thero to stand for the original v{aluo.of the
stock, &c., on the place, and rested his case upon this evidence,
without distinctly tracing each article seized as belonging to, or
the increase of the original stock, or purchased out of the pro-
ceeds of the farm, independently of the judgment debter. The
agent for the judgment debtor, relied upon the insufficiency
of the claimsot’s ecvidence in pot producing probate of the |
will, shewing claimant’s title; and, even if there wcre.probate,
that the chattels, beiog all in tho possession of the judgment
debtor, they were all his ostensibly, and without strict proof of
the ideatity of each article tracenble to tho estate, the claimant
bad no right to resist the sale of the property. .

Hvoues, Co. 3., allowed the cose to praceed—aud after bearing
the facts, delivered the following judgment :—I am quite tatisfed
that the claimant here hzs no right to prosecute her clmm to these
chattels. unless she obtains probate of tho will of George Teal,
deceased, under whose will sbe claims to be trustee of the pro-
perty claimed; that the production of the will witLout probate
is insufficient. Finney v. Panney, 8 B. & Cr., 335, isin poiot.
There, in trover for a cbatiel claimed by the plaintiff. as vendee
of an exccutor, it was held that the production of the will was
not evidence of the titie of the cxecutor; that the probate must
bo produced. Lurd Tenterdon refused to receive the will itself
a3 proof (o probate baving been produced), and said thatif the
plaintiff had proved a clear, undisputed posscssion, it might bave:
been sufficient. but because it appeared that before and after the |
aale to the defendant, the plaiotiff used the chattels, it was dif-:
ferent. Tho plaintiff had no exclusive poscession, snd Pioney
could have no title ns cxccutor uuless the wiil were aliowed by
the spiritual court, and probate obtained.

of the word |

resido in tho parieh Then the question {5, what is the meaning
“anaides? 1 take it that that word where there = nothing to shew that {t iz
tised 10 8 More extentive sence, dodntes the placo wherean indisidual oxts drinks
and sleeps. or where hia family or hia seriants ety drink and sieed ™ Sec alen
judgmont of .icKentle, Co, Judge, in appeal Ne Cartwright v Qaporittion of
Asngston, 6 U.C. L J, 189 30d 120 and judzme. * of Adain Wilwn, J., {3 Uiy .
s v. Brady, reported 1o the present nuinber of U. L. ¥ J.—Evs. L. J. H
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In Vogel, Erceutor of Vouel, v Thompeon, 1 Ex. 60, before the
court would grant judgment upon a scire fuctas, they required to
be catisfied that probate hud been tsken out, apd the athlavit
which did not state that fact 10 be smended by shewing that the
plaintiffs bad obtained probate.

Mr Taylor, in his work on Evidence, section 1426, gpeaking of
tho probate of the will, says: **The document constitutes tho
title deed of the execcutor, without which his character cannot bo
recognised, avd with which it cannot in general be yimpupned in
any court of law or equity ” Toller on Ex. 74, 76; Kyves v.
Duke of Wellington, 9 Beav. 579, 599, 601.

Mr Pbillips, in his work on Evidence (vol. 2, p 29), say3: ¢ The
probate is the only legitimate evidenco of personal property being
vested in an executor, or of the appointment of an executur. On
these pointsat is conclusive against all percons ; the original will
is pot admiasible for that purpose ”  Cue v, Westerman, 2 Sel. N.
P., 12 and 730; Pinney v. Puney, 15 E C L. R, 230.

In Beaumont v. James 15 Jur 714, (5 E. L. & Eq. R. 160),
V. C. Knight Bruce, in a ¢laun for an administration of an estate
under the Court of Chancery in England, refused to allow an
order to Le drawn up without the production of the prubate or
tetters of adminmistration, the muster hawing sscertaiped that
there was vone.

It has become very common in this county for persons, acting
under the advice of people unconuccted with the legal profession,
who presumne to give legal aldvice aud propound legal opinions,
to sssume tho right to act under & will without probate. It
should, however, be known, and boine in mind, that the law does
not require an executor to give security fur the due administra-
tion of an estate, or for the due exccution of a will, but that it
does require him to take an oath to do so; and becsuse that is
s0, be bas no right to enter upon his duties as executor without
giving notice of it, proving the will, being sworn nto office, und
obtrining probate.

It is much to be regrette:d that no means are provided to pro-
tect the public, or that the public will not pratect themselves
against those persone who exixt jn every community, invading
the rights of the legul profession by prescming to act as legal
advisers, conveyancers, &c, to and for ignarant people  Their
acts and ignoranco as such lead to great losses and hardships,
ard very often to inextricable difficalties, which are cver the
fruitful sources of Litigation and tronble.

In this case I av Lappy w say no serious difficulty need occur,
because if the cisimant here produces the probate at the next sit-
tings, I shall give effect to it in the same way asif 1t had been
produced at the present hearing, fur her titie would be good by
relation, if it be good at all.

It ought also to be generally known that where there arc jands
belonging to an estate. and o assets of a parsonal nature, such
as goods, chattels, cattle, or debts to coliect, the will ought and
need only be registered in the cuunty registry office, bet where
there ore goods, &c, and bo lands or interest in lands, the w:il
ought to be proved in the Suirogate Court; nnd there is no
oecessity, indeed it is a useless expense, to register the will in
the county registry office; and where there are both Jands and
personsl assets, such as goads, chsttels, cattle, debts to collect,
&c, the will ought both to be registered in the county registry
(é(ﬁco and probate should also be obiained from the Surrogate

ourt.

With regard to the chief sulject of dispute in thie case, t. .,
tho ownership of tho goods, chattels, &c . seized., I am at a lous
from the evideance slready adduced, tv distinguish o oween the
chattels of the estate of George Teal, deceased, claimed hiere un-
der his will, aod those which may be asamed to be the praperty
of the judgment debtor, from their being found 1n his porsecsion,
he having bought some of them. and exercisiog acts of ownership
over the whole. It secins tou much to suppose that the judgment
debtor has been upon tho farm left by the testator, and devived
to the widow, in trust, weeking that farm, feeding and taking
caro of the farming stock. kecping it up, and feeding and taking
care of Teal's mother, and bringing up s children, for twelve
years, without barving accumulated something for iz own lubour
beyond supplying himself and funily with the necessar.es of hife,
and acquiring & few sheep (two shecp and four lambs, ove Leifer,
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a bedstend, &c.), gspecially when it is proven that he has ex-
pended over $600 worth of his own property within that time
The d:fficulty is to say which are bis and which belong to the
estate of Tenl. The case of Haslington v. Gul. 3 Doug. 415 (26
E C. L R.171), shews thut when, after marringe, the wife, with
the proffts of her trade (carried on indepcadently ot her husband),
purchased cows with the proceeds of stock uunder a settlement,
that the settiement is good against the creditors of tho husband,
and that the cows purchased after the marriage were protected
by the settlement. Dean v. Brown, 2Car. & P. 62 (12 E. C.
L R 80) shews that where 8 feme covert was carrying on a trade,
and before marriage conveyed her stock-in-trade, furniture, and
other articles belooging to her, in and about her premises, to a
trustee, for her scparate use, and then married, that the property
was not subject to execution for the debts of her husband, though
sowme of the articles bad been disposed of and others purchased
for her use in their stead.

T therefore think 1 caonot do justice between these parties un-
less they specifically shew me what particular articles belong to
the estato and what not; such as are not traceable as belongiog
to the estate, i e., such as cannot be proved to belong to, or to
have been purchased or acquired with the moneys or moneys’
worth of the estate of Teal, I shall hold to belong to the judg
ment debtor. I therefore remit the case for further evidence to
next sittings.

GENERAL CORRESPONDENCE.

Issue of Process and Trausaction cf Business oul of Office
Hours—Regularily thereof:
To Tue Epitors or TuE Urrsr CaNapa Law Joumxat.

Guerrn, September 30th, 1864.

GextieyMeyn,—IHaving frequently heard the question asked,
“Can o Clerk of the County Court or Deputy Clo.x of the
Crown transact business before and ~®2r the hours mentioned
in the rules, and on holidays 2’ I would deem it o favour if
you wouid make some comment on the subject through the
Law Journal, Upon inquity I find that & number of Clerks
and Deputy Clerks differ on this point: some say that it is
optional with them to transact business out of the hours which
the law says their offices shall be open. 1t is agreat conve-
nience to the profession gererally to transact business of soxe
kinds out of office hours: for instance, to issue writs of sum-
mons, &c.; but still it is found to be a source of great incon.
venience if some other kinds are transacted, for the simple
reason that you may never know when you should be at the
Clerk’s office to be in time to protect yourself.

Supposing that you desire to enter an appearance, and you
knosw that the Clerk frequently if not daily transacts business
before and after office hours : in order to run as little risk as
possible, you would be obliged, perbrps, to be on the move at
a very uncotafortable time in the morning, and then perhsps
find that the opposite purty bad been before you and hurried
the Clerk to bis office and had judgment sigaed by the time
you arrived to enter appearance. And if you suppose the
office to open at ten in the morning and not before, you would
be along while behind time. This, of course, is so extreme
view of the matter, but it is such a8 may occur at any time,
especially if there is any ill feeling to gratify or advantage to
be had. At all events, it shews plainly that thers is seme-
thing wanting to raake the practice more definite and refia-

i

ble. There are argaments on both sides of the question, and
as a remedy I suggest that it should be made a rule that
judgments of any kind should not be entered nor any busi-
ness done with the public, at which tho opposite party as of
right should be preseat, except between the hours stated in
the present rules, and not before or after.

If you could throw any light on the above question, you
would, no doubt, be conferring a grest favour on all con-
cerned, as well as to your correspondent.

A Law StrpesT.

[ The appointment of office hours daring which offices con-
vected with the administration of justice must be kept open
for the dispatch of business, is beld to be a mere regulation
for the convenience of suitors, that is, that suitors may know
with certainty during what hours they will find the offices
open; but it is nowhere held that an officer of the Courts is
not competent to act before or after office hours, as he bas
always been held competent on those holidays when he is not
bound at all to attend his office. No doubt it might sorne-
times lead to unfortunate consequences if judgments could as
a rule be entered or process of execution obtained out of the
regular office hours ; but much is left {0 the good sense and
integrity of the officer himself. The subject will be found
discussed in Rolxer et al. v. Fuller, 10 U.C.Q B., 477, to which
we, in conclusion, refer our correspondent.—Eps. L. J.]

Conveyancers— Notaries Public— Commissioners— Atlorneys and
Solicitors.
To taE EpiToRs oF THE Law JoUuRNaL.

GextrLEwEN,— The business of country practitioners is
materially cut up by persons who, under the various titles of
Notaries Public, Conveyancers, and Commissioners, monopo-
lize the whole of the Convegancing, and do 8o under the
shadow of the authority, given by the instrument sppointing
them nctaries public. This document seems to give the right
to “draw deeds,” and one of these notaries publishes tho
whole as an advertisement of his right to the title of convey-
ancer, he having no other legal status whatever.

Would you have the goodness {if possible, in your nest
issue) tosay:

1. Whether any person. merely a notary public, convey-
ancer, or commiseioner, has any legal position, and whether
the possession of & notary’s certificate, implies any legal
quelification, derived from proper education, and examination
as to fitoess ?

2. Whetber there is any title other thau attorney or solicitor,
which guarantees the possessor to be properly educated for the
bnsioess cf a conveyancer ?

3. 15 » notary public, conveysancer, or commissioner, liable
at law for any error he mey commit in the drawing of deeds,
and is not an attorpoy or solicitor so liable?

4. Do notaries public, conveyaucers, and commissioners,
puy any certificate duty—and have not attorneys and solici-
tors to pay o duty to enable them to practice ?

By answering these questions, you would much oblige

£6th Sept., 1864. AN ATTORNET.
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1. A n‘otury is described in the books as u person who takes
notes, or makes a short draught of contracts, obligations, or
other writings and disbursements. But at the present time
in England, a notary s one who publicly attests deeds or
writings in one country, to make them authentic in anothor
country ; and among merchants, his principal business is to
protest bills and notes. By the English Statute 41 Geo. 3, ¢b.
79, no person is allowed to act as a notary, unless duly ad-
mitted, por adpitted unless he have served seven years appren-
ticeship to a notary. Nothing of the kind is required in Upper
Canada. Notaries with us are appointed by the Crown with-
out any previous apprenticeship, and often without any
special qualification. The mere fact of appointment as a
notary in Upper Canada, certainly does not imply any legaj ‘
qualitication derived from proper education and examination
as to fitness.

2. Conveyancing in England is specially tollowed by a class
of the legal profession, who are specially trained to it, and
and who devote their lives to it. Io Upper Canada it seems
to be open to all the world. But we kuow of no title other
than attorney ot solicitor, which in any manner guarantees
the possessor to be prfper]y educated for the business of convey-
ancer. The blunders of these conveyancers who are not
members of the profession, is a fruitful source of litigation
in this country.

3. The liability, if any, of a notary public, conveyancer, or
commissioner, for blunders, if any, in the drawing of desds,
is not nearly so great as that of the attorney or solicitor. On
aeveral occasions, bills avowing for their object the equaliza
tion of the lisbility, have been introduced in the Canadian
Legislature, but have not as yet became Jaw. Ao Act of the
kied has lately been passed ia Ireland, and will no doubt ere :
long be passed in Canada.

4. The only fees paid by notaries public and commission- |
ers, are fees for their commissions—the former a few dollars, ;
and the Iatter a few shillings, while attorneys aad solicitors
not only pay large fees at the time of their admission, but are 1
subject to annual fees so long they practice, to say nothing
of the expensive education requisite to urable them to pass the
pecessary examinations. Mere conveyancers, (mot being |
attorneys, solicitors, notaries public, or commissioners,) as!
the luw stands, pay no fees. :

The law on the subject of convegancing, both as to the pro-
fession and the public in Upper Canada, stands on a most!
unsatisfactory footing. Legislation of some kiad is necded,
not merely for the protection of the profession, but of thel
public. Itis supposed that any wnan who can write can fill |
up a deed without previous skill or tralning of any kind.
The supposition is often fallacious, and those who from false

ideas of economy save a few shillings in the preparation of.

MONTHLY REPERTORY.

COMMON LAW,

C. B. IN THE MATTER oF ~—, AN ATTORAEY.
Attorney, affidacet n support of applicatim aganst—Takmq aff file.

Where a rule calling on an attorney to answer the matters of an
affidavit i3 discharged by consent, the court will not allow the
affidavits filed in support of the rule to be taken off the file,

Q B.

Curmig v. Lewss,
Venue—counsel.

The proper venus for every action is the county where the cause
of action arose, and it is not a sutticient reason for changing it that
cither party hus retained the most eminent connsel on the circuit
in which that county lies, unless it 13 done oppressively.

REVIEWS.

Tae Reratioxs or tue INpusTrRY or CaNapa wit e Mortnes
Couxtry axp THE UNitep Stares. By Tsaac Buchanuan.
Edited by Ilenry J. Morgan. Publi ted by John Losvell,
St. Nicholas street, Montreal.

There is much in this volume to admire. Mr. Buchanan is
a thorough Protectionist, and one who is not afraid to express
his thoughts. The good of Cavada is his aim; aund though
erratic in many things that he says, he seldom loses sight of
hig object. IHe argues that manufactures must be nurtured
ameng us, aud cannot be nurtured without protection of come
kind. Ilis mission, in the words of a cotemporary, seems to
be to show that man is the real wealth of the country, and
that the end of legislation ought to be to protect an indastri-
ous people, who, to develope its resources, must enlarge its
manufactures, and thus be enabled to secure a rotation of
crops.

Without Joubt, we have adeantages for manufactures second
to no people on the face of the earth. Without doubt, we
send millions out of the country for the purchase of goods
that could and ought to be manuiactured by ourselves, With-
out doubt, the consgquence is the depletion of capital—the
lose of the life-blood of a nation.

In the future we hope to be s nation. Some policy, there-
fore, which will tend to our growth towards nationality, and
£ECUFE PrOSperity to us as o nation, i mach to be desired.
‘That policy must be one of self-reliance.  We a~pend too
much on strangers for our support—anay, for our very exis-
tence as a people. The object of those who deal with us iv to
make as much moncy as possible out of us. Qur object should
be to retain as much money as possible at home. Thatobject
cannnt be better entertained than by the due encouragemeny
of home manufactures.

We do not mean that agriculture should be neglected. The
growth of manufactures in our cities, towns aand villages will
attract popuiation; and the greater the consumption, the better
for the farmer or producing part of the population.  Variety
in manufacturcs, no doubt, also will beget variety in crops,
and thus tend to bring about that which all who are interested
in the farming interest desire—a rotation of crops. Agricul-
tore and manufactures are not enemies, but twin sisters,
rzatually dependent upon and suppsrting each other.

We cannot endorse all Mr. Buchanan’s views, but find in
them much to recommend—much material for thought.  Hic

deeds, as often sow tho seedsof litigation which result in the | mind is eminently suggestive. In some things he 1s a theo-

loss of hundreds of pounds, if notof whole estates. We draw

on this subjec . page 277.—Eps. L. J.]

~rist; but all men of thought are more or less theorisis,

\ ) {15 deeply concerned in the welfare of the Province,
vur correspondent’s attention to the remarks of Judge Hughes !

ite
X " ] By strict
att~ation to bhusiness, combined with shrewd business habics,

i e has made for himerelf o fortune such as few amoang us pos-

i sess. The man who is successful in his own affairs, possesses
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a good passport as 1 guide in the affairs of a nation. Mr.
Buchanan’s pusitivn is such, that Lis mutives as a public man
are beyond suspiciun. e may err in judgment, but certainly
cannot be accused of deceit or treachery. Few public men
can te said to be more unselfish than he is, and has proved
himself to be in the past. Many may dissent from his views,
but none can irpugn his motives. We admire his courage,
and, for the good of the country, chould like to have morve,
who, like him, are capable of turning their attention to ques-
tions of social economy, on the proper solution of which de-
pends our preseat and future prosperity.

We are pleased to find that Mr. Buchanan’s work is edited
by Mr. Henry J. Morgan. This gentleman, though young,
and, as yet, romparatively speaking, inexperienced, has done
much in the cauwse of Canadian literature. Some, who have
neither the ability to imitate nor the ambition to follow him,
are giver to detrnct him. But we are glad to say there are
few such; and, if it be any consolation to him, we have only
to add that uo man yet made his wark in the world of litera-
ture, without incurring the wmalice of some who were envious
of his fame, without the ability themselves to acquire a por-
tion of tt.  Mr. Morgan bas received letters of recommenda-
tion from men of the highest standing, both in the old and
new world, from whom a word of praise is more than an
antidote for all the malicious drivel of his provincial detrac-
tors. Mr. Morgan has been admitted 2 corresponding mem-
ber of the New York Historical Suciety, and i3 besides an
active member of Canadian literary societies. Hiy industry
is eroat, and his ambition fully equal to his industry.

‘The volume now before us, so far as its mecbanical execa-
tion is concerned, is 3 credit to Canada. It is well printed,
and elegantly bound. It is only of late years that such a
wurk could bo turned out of a Provincial establishment. We
hope in the futare to receive mauny like it, as so many earnests
of our progress. Provincial literature, hke Provincial manu-
factures, is in its infaney; but the time will come when in
the one as well as in the other we shall be able tb take our
place umong the furemost nations of the world. We have now
a larger population and more wealth, than had our American
cnusinsg when they set up fur themselves in the battle of lifo.
We do not, as yet, advocate independence, but hope for steady
wnd «nlid progrese, and trust that we shall be forever spared
the horrors of war to which our neighbours have been so long
auhjected, and with consequences sy deplorable to themselves
and injurivus to the civilized world.

Tue Cuesarrare. Befiwe Mr. Justice Rilckie, with kis Decigion
Compiled from orypmmal documents. J. & A. McMillao
publishers, St. John, New Brunswick.

We hare to thank the Law Society of St. John, N. B, fora
copy of this pampblet. It contains the repert of a most in-
teresting and instructive case—that of David Collins and
others, priconers arrested under the provisions of the Imperial
act 6 &7 Vie. cap. 76, accused of piracy. The object and
nature of the 10th article of the treaty, as to the rendition of
criminals between the United States and Cauada, with the
made of procedure under it, is fully discussed. The case is
of interest, not merely to the people of New Brunswick, but
of all the colonies, which we hepe sume day soon will become
one people—one nation, powarful ia wmoral influence, o3 they
are undoubtedly in natural resources.

Tue EninsrreH REview, for July and Qctoher, 1864 (New
York: Leonard Scott & Co.), is received. It contains soveral
interesting papers, of which the chief are, Public Schools;

Rewulis of the Post Ofiice Reforin ; The Queen’s English and
English Horses. The remaining articies are, Mr. Foster’s
Late of &ir Jobn Eliot: The History of our Lord in Art:-
Life of Edward Livingstone; De Russe’s Christian and Jew- !

ish Inscriptions ; Eugcoie de Guerin . The Thiee Pestorals,

Tue Westwinster Review, for same period (fkme pub-
lishers), is also received. It, like the Edinburgh, contains a
most instructive paper on Public Schools in England. The
remaining papers are, Novels without a Purpose: Liberal
French Protestantism ; Mr, Lewazs’ Aristotle; The Tenure of
Land; Dr. Newmae and Mr, Kingsley ; Edmond About on
Progress; Thackeray.

Tre Lovpoy QuARTERLY, for same period (same publishers),
is also received. It openswith a paper on Words and Places,
being a review of a work of that name, beiug s work of
Etymologica! Illustrationsvf History, Ethnolegy and Geogra-
phy, writter by the Rev. Isaae Taylor, M.A. The value of
the study to which it relates is amply shown, and she priaci-

les on which searches of the kind should be conducted is also
n a great degroe illustrated. We find in the number a paper
on the Public Schools of England, which at the present time
cre exciting a lively interest among the thinking and writing
commuuity. The remaining papers are, Ludwig Ublaund;
Freethivking, its IHistory ang R‘endencies ; The Circassian
Exodus; Lacerdaire; Christian Art; Travelling in England;
The House of Commons.

Bracxwoop for September. New York: Leonard Scott &
€Co., 18 ulso received. This number contains the conclusion
of the * Chronicles of Carlingford,” which no doubt we shall
soon now have pubhsbed in book form Mpart VIII, of Corne-
lius O’Dowd upon Men and Wowmen, and other things in
geoeral ; ?m‘b XII. of Tony Butler; The Rev. Charles Kings-
ley and Dr. Newman; The Alphabeticals and the City of
Gold. Blackwood seems to be quite equal to what it was in
itg palmicst day, and no doubt is read, as it ought to be, by
everybody fond of light but good and instructive reading.

Gopey’s Lapy’s Book for Getober is also received. Owing
to the enormouas increase in the price of paper, and of every
article in the printing business in the United States, the pro-
prietor of this well-known and popular magazine announces
that he is obliged to increase the club subscripticn to the
Lady’s Book to prices which will be announced in the No-
vember number. Oar only wonder is that the incoeased
price was not long since determined upon for the reasons
mentioned. The object of the present timely notice is to pre-
vent making up clubs at the old prices. The Lady’s Book
cannot receive too much enconragement. It was designed to
supply a want in the social circle, and has now become almost
a necessity in every family on this continent, where the Eng-
lish language is read and spokon.

APPOINTMENTS TO OFFICE, &c.

NOTARIES PUBLIC.
ANDREW GREGORY HILL, of Welland, Esquire, Attorney-atlaw, to bo a
Notary Public in Upper Canada.—(Gazsited September 3, 1864.)

HENRY PELLATT, of Toroato. Esquire, to be a Notary Public in Upper
Canads.~(Gazetted Sepiember 3, 1864 )

ARCHIRALD THOMSRON, of Renfrew, Pequire, to be 8 Notary public in Upper
Canzda.~Uazvtied September 24, 1884.)
CORONERS.

JAMES LANGSTAFF, E«ulre, M., Arsociate Corouner, United Counties of
York and Pecl—/Gazetted Seplember 24, 1864.)

TO CORRESPONDENTS.

CX YT 8 CASTLMNT AT LA, “CLrrk 6111 D C. C~ NoRrFoLs,” “ A
PRACTITIONTR,” AL B aud “ A MurunaST,” under Disision Court Correspond-
cuce, P

“ AN ATrsEE T and ¢ A Law S20pe87," under General Co respondence, p 236,

“iJ H"and*“ A L,” many thapks; too late for this Number, will receivo
attention in the next.



