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BILL.

An Act to amend and consolidate the several Acts
now in force, regulating the Practice of Division
Courts in Upper Canada, and to extend the
jurisdiction thereof.

W'HEREAS it is expedient to consolidate and reduce Preambte.
into one Act the several laws now in force regulating
the system and practice of certain Courts in Upper Canada
established for the recovery of Small Debts, and to make
5 other provisions therefur: Be it therefore enacted, &ec.

And it is hereby enacted by the authority of the same,
That the Act passed in the Session held in the fourth Act4ands
and fifth years of Her Majesty’s Reign, and intituled, Vict 3 -
“ An Act to repeal the laws now in force in that pait of
10 © this province formerly Upper Canada, for the recovery of
« Small Debts, and to make other proviswns therefor,” —
and the Act passed in the eighth year of Her Majesty’s
Reign, and intituled, « .An Act to amend an Act passed ands Vict.
“ in the fourth and fifth years of the Reign of Her Majesty, .22
15 < intituled, < An Act to repeal the luws now in force in ropesled.
« < that part of this. Province, formerly Upper Canada, for
“ ¢ the recovery of Small Debts, and to make other pro-
* ¢ visions therefor, *—[and the Act passed in the twelfth
year of the Reign of Her Majesty, intituled, ¢ .In JAct to
90 * authorize attackments against personal property for.sums
“ of ten pounds and under in certain cases in Upper
« Canado,®}—shall be and the same are hereby repealed,
[upon, from and after the day this Act shall come into
force.]

25 I Provided always, and be itenacted, That the several Dirision
Division Courts now established and in existence in each v b
County of Upper Canada and the limits and extent of to remain -
the same respectively, shall be and remain as they are 2% oltered:

now, until altered by the provisions hereinafter mentioned.

30 III. And be it enacted, That the number of the said Number of
Courls in each County shallat no time be less thap three, Qreen,
nor more than [the number of Townships in each County, timeofholding
respectively,] and that there shall be one Division Court £ how
held in each City and County Town, and that a Court

35 shall be holden under this Act once in two months in
every such Division [or oftener in the discretion of the
Judge thereof,] and that it shall and may be lawful for

the Judge of the said Court to fix and appoint the times
A57
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and the places within such Divisions, when and at which
such Courts shall be holden, and in like manner from time
to time to alter the same.

IV. And be it enacted, That it shall and may be lawfal
for the Justices of the Peace in each County now orhere- 5
after to be erected in Upper Canada, from time to time,
to alter the number, limits and extent of such Divisions
within their respective Counties, subject to the restrictions
he:ein contained.

V. And be it enacted, That the Divisions of each 10
County so declared and appointed, and the times and
places of holding such Courts, and all alterations that
may be from time to time made therein as aforesaid, shall
be entered and recorded by the Clerk of the Peace, ina
book to be by him kept for that purpose, and that it shall 15
be his duty to transmit to the Governor of this Province,

a copy of every such entry and record as soon as the
same shall have been made. :

V1. Andbe it enacted, That the Justices so assembled
as aforesaid, shall be required to number the said Divi- 20
sions, beginning at number one; and that the Court to
be held in each Division shall be known by the name
and style of the The First (or other, as the case may be)
Division Court for the County of .

VIL And be it enacted, That the Judges of the County 25
Courts of the several Counties in Upper Canada, shall
preside over the Division Courts within their respective
Counties, and no such Judge shall during the continuance
of his appointment, be capable of being clected or of
sitting as a Member of the Legislature of this Province, 30
[or of practising as an Attorney, Solicitor or Counsel, in
an}?o'f Her Majesty’s Courts of Law or Equity.]

Y

IL. And be it enacted, That in case of the illnessor
unavoidable absence of the Judge of any such County
Court, it shall be lawful [for the Judge of any County 36
Court for any other County to hold the Court 2nd to act
in the place of the Judge so absent and with the same -
powers, or] for such Judge to appoint some [Barrister
duly admitted as such] to act as his deputy ; and every per-
son so appointed, shall, during the time for which he shall 40
be so appointed, have all the powers and privileges, and
be subject to all the duties [vested or imposed by this
Actor by Law on] the Judge by whom he shall have
been so appointed [as Judge of the Division Court,] and-
notice of every such appointment shall be forthwith sent 45
by the Judge or Deputy Judge to the Governor of this
Province, and such notice shall specily the name, re-
sidence and profession of the Deputy Judge and the
cause of his appointment ; and no such appointment shall
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be continued for more than one calendar month without,
a renewal of the like notice, and it shall be lawful for the
Governor to annul any s:ch appointment of which he
shall disap rove : —[Provided always, that whenever from Proviz.

9 illness of the Judge or Deputy Judge or from any casualty,
it may happen that he shall not arrive in time or shall not
be able to open any Court to be held under this Act on
the day appointed for that purpose, it shall and may be
fawful for the Clerk or Deputy Clerk of such Court, after

10 the hour of eight o’clock in the afternoon of such day, to
adjourn by proclamation any Court which shall be ap-
pointed to be opened on that day to an hour on the fol-
lowing day to be by him named and so from day to day
until the Judge or Deputy Judge shall arrive to open the

5 same or until he shall receive other direction from such
Judge or Deputy Judge.]

1X. Andbe it enacted, That for every Court holden Cterk aud
under the authority of this Act, there shall be a Clerk bilifsto bo
and one or more Bailiffs; and the Judge of the County e
20 Court shall from time to time appoint, and at his pleasure
remove, the Clerks and Bailiffs of the Courts holden by
him: — [Provided always, that no person other than a
subject of Her Majesty shall be so appointed, and pro-
vided also that no practising Barrister, Attorney or Soli-
25 citor shall hereafter be appointed to the Office of Clerk
of any Division Court.]

X. And be it enacted, That it shall be-lawful for the Clerk may
Clerk of any such Division Court (with the approval of 3253";‘;;': coso
the Judge thereof,) to appoint from time to time, a De- of illness, &.

30 puty to act for him in the office of Clerk of the Court,
at any time when he shall be prevented by illness or
other unavoidable accident from acting in such office, and
to remove such deputy at his pleasure ; and such deputy
during the time for which he shall be so appointed, shail

35 have the like powers and privileges, and be subject to
to the like duties as if he were the Clerk of the Court
for the time being ; and the Clerk of the Court [and his
sureties] shall be civilly responsible for all the acts and
omissions of his Deputy.

40 [XI. And beit enacted, That the Clerk or Deputy Cletk, &e.
Clerk shall have full power and authority to administer o, mhe
oaths and receive affidavits of service or process or no- service of
tices or other papers, and also of the execution of Cogno-*
vits, in all suits, actions or proceedings commenced in his

46 own or in any other Division Court in Upper Canada.]

X... And be it enacted, That the Treasurer of every Trezsurerto
County shall be the Receiver General of fees of the fereivestl
several Division Courts within his County; and every
such Treasurer shallbe paid a per centage of four pounds, =4

50 on every hundred pounds of the gross produce of the
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fees of the Courts of which he is Receiver General ; and
every Judge shall be paid by a certain salary, the salary
of a Judge being in no case more than five hundred
pounds, or less ghan fwo hundred and fifty pounds; and

the Clerk and‘the Bailiffs of the Court, shall be paid by 5
fees hereby allowed to them ; and the Governorin Coun- -
cil shall fix the remuneration to be paid to the Judges,
having due regard to.the population {and other circums-
tances] of the several Counties and Divisions, and the -
remuneration to be paid to the Judges, ‘may [within the 10

- limits aforesaid] be increased, or, diminished by the said

authority :—Provided always, that the salaries of the said .
Judge} as at present established, shall remain the same
unless otherwise altered by law, or unless vacancies shall
occur. 15

XII1. And be it enacted, Thatthe Clerk of each Divi-
sion Court, shallissue all summonses [and furnish copies
thereof with the notices thereon in the form given in the
Schedule to this Act annexed marked D. and particulars
of the Plaintiff®s Claim or demand and ol the Defendant’s 20
set off and also shall issue all} warrants, precepts, and
writs of execution, and register all orders and judgments
of the Court, and keep an account of all such summonses,
executions, and other process of the Court, and shall
take charge of, and keep an account of all Court fees and 25
fines payable or paid into Court, and of all suitor’s money
paid into and out of Court, and shall enter an account of
all such fees, fines-and moneys in’ a book to be kept by
him for that purpose, which book [shall at all times be

‘accessible to the Judge of the said Division Court and 30

also] shall be open to- all persons desirous of searching
the same, on- paymeént of three pence for each search,

-and shall from time to time, at such .times as shall be

directed and -appointed by the -Governor, submit his .
accounts to be aundited or settled by the Treasurer of his-35
County; [and all papers, processes; proceedings,accounts,

‘moneys, books and all matters whatsoever in the posses-

sion of the said Cletk by virtue of ‘or appertaining to his
office, shall upon his resignation, removal or death, im-
mediately become the property of the Treasurer of the 40
County in' which the Division for. which he was Clerk is

. sitoate, who shall hold the same for the benefit of the

Proviso.
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public until the appointment of- another Clerk to whom
the same shall be respectively’ delivered over by the said

“Treasurer:—Provided-always, that it shall not be lawful 45

for the said ‘Treasurer so to deliver over the same until
such Clerk and his sureties shall have executed the
covenant hereindfter mentioned :—And it is hereby de-
clared that any persbn or persons whatsoever wrongfully
holding-or getting possession of such papers, processes, 50
proceedings, accounts, moneys, books'and matters afore-

said, or any of them, shall be guilty of a misdemeanour,

and shall upon the written declaration of the Judge pre-
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siding overvhe Division Court for the time being in which
such wrongful holding or getting possession as aforesaid
shall take place, of any person or persons having held
or obtained such wrongful possession thereof as aforesaitl,
5 and upon the order of a Judge of any of Her Majesty’s
Superior Courtsof Lawin Upper Canada, founded thereon,
be arrested by the Sheriff of any County in which such
person or persons shall be found, and be by him committed
to the Common Gaol of his' County, there to remain
10 without Bail or mainprize until such Judge orsuch Su-
perior Court shall be satisfied that such person or per-
sons has or have not and never had or held any such
matters ormoneys he or they may have been charged with
wrongfully holding or obtaining or that he or they has or
15 have fully accounted for the same or delivered up the
same to such Treasufer, or until he or they shall be
otherwise discharged by due course of Law] and the Daty of
Bailiffs of the Court shall serve-all summonses, and: ex- b3l
ecute all such orders, warrants, precepts and writs.

20 XIV. And be it enacted, That there shall be payable Feestobo
on every proceedingin the Division Couris holden in fhose in the
pursuance of this Act, and to the Clerks and Bailiffs of or inany
the Courts, such fees as are set down in the Schedule to Schedule of
this Act annexed -[marked A.] or which - shall be -set

25 down in any Sthedule of reduced fees, under the power
hereinafter, given for that purpose, and none’ other; and
a table of such fees shall be hung up in some conspicuous
place in the offices of the several Clerks of- Division
Courts; and the fees upon every proceeding shall be

30 paid in the’ first instance by the'Plaintiff, on or’ before
such proceeding, and the Bailiff’s fees upon executions,
shall be paid to the Clerk of the Court, at the time of the
issue of the warrant of exetution, and shall ke paid over
by such Clerk to the Bailiff, upon-the return of the war-

35 rant of execution, and not before :—Provided always, imt'isgil.m
that if the Bailiff shall neglect to make a' return,  within peglecting t0
the time required by law, of ‘any. summans, process or return process.
execution,-he shall, for.each such neglect, forfeit his fees
on such summions, process, or execution, ‘and all-fees so

40 forfeited, shall be accounted for and paid by the Clerk of
the Court, to the Treasurer of the County, to- form part
.of the General Fee Fund.

'XV. And be it enacted, That the Clerk of each Divi- Clerksto
sion Court shall, from time to time, and as often as he rfender curtain
45 shall be required so to do by the Treasurer of his‘County, the Coanty
and at least once in every three months, deliver to him a Tressorers
full account in writing .of the fees received in such Court,
under the authority of this Act; and a like account of all
" fines levied: by the Court, (accounting for and deducting
50 the reasonable expenses of levying the same, and any
allowance which the Judge may have made out of any
such fine, in pursuance of the power hereinafter given,)
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and a like account of the moneys paid into and received
out of Court, by the Defendants and Plaintiffs in the said
Court, under any orders and decrees of the Court, or
under process ol the Court, and of the balance then
remaining in Court, belonging to the Plaintiffs or Defen- 5
dants in the Court, and the amount of such fees, payable

to the Geueral Fee Fund, from time to time received by
such Clerk, shall be paid over from time to time to the
Treasurer, (such payment being made, at least, once in
every three months,) and shall form part of a fund, to be 10
called the General Fee Fund of the Division Courts,
which fund shall be applied towards the payment of the
salaries of the Judges and Clerks of such Courts.

XVI. And be it cnacted, That the Treasurer of every
County shall, on or before the Thirteenth day of June 15
and the Thirty-first duy of December, in every year,
render to the Inspector General of this Province a true
account, in writing, of all moneys received, and of all
moneys disbursed by him on account of the Division
Courts holden under the authority of this Act, during the 20
period comprised in such account, in such form, and with
such particulars as the said Inspector General shall from
time to time require ; and shall, within ten days after the
rendering of every such account, pay over the amount of
any surplus of such fees to the Receiver General of this 25
Province ; and if default shall be made in such payment,
the amount due by the said Treasurer shall be deemed a
specialty debt to Her Majesty.

XVIIL. And be it enacted, That in case the amount of
fees received in the Division Courts in any County shall 30
not be sufficient to repay the disbursements required on
account of such Courts, during the period comprised in
the said account, it shall be lawful for the Governor of this
Province forthwith to issue his warrant on the Receiver
General of this Province, in favour of the County Trea- 35
surer, for the amount which shall be required to make up
the deficiency, and the amount of such warrant shall be
charged upon the Consolidated Revenue Fund of this
Province.

XVIIL. And be it enacted, That the accounts to be 40
kept by the several Treasurers on account of the said
Courts, shall be deemed public accounts, and shall be
inquired into and audited, and shall be within any provi-
sion of law now or hereafter to be in force for auditing
public accounts. 45

XIX. And be it enacted, That if any person having
resigned or having been removed from the office of Trea-
surer, or of Clerk of a Division Court, §hall neglect, after
twenty-one days notice to such person, to account for and
pay to the Treasurer of the County for the time being, 50
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or to such person as he shall appoint to receive the same, moneys in bis
all such sums as shall remain in his hands of moneys hsnds
received under the authority of this Act, it shall be lawful
for such Treasurer for the time being, in addition to any
5 other proceeding in this Act contained, in his own proper
name only, or by his name and description of office, to
sue for and recover the same from such person with costs
of suit, in any Court of Record in this Province having
competent jurisdiction, by action of debt ; in which-action
10 it shall be sufficient for such Treasurer to declare as for
money had and received to the use of such Treasurer for
the purposes of this Act; and the Court in which the
action shall be brought, may, at the instance of either of
the parties, refer the account in dispute in a summary
15 manner, to be audited by any officer of the Court or other
fit person, who shall have power to examine [all parties
interested in the subject matter,] upon oath ; and upon the
report of the referee, (unless either of the parties shall
shew good cause to the contrary,) the Court may make
20 a rule either for the payment of such sum as upon the
report shall appear to be due, or for staying the proceed-
ings in the action, and upon such terms and conditions as
to the Court shall appear reasonable; or the Court may
order judgment to be entered up as by confession, for
25 such sum as upon the report shall appear to be due.

XX. And be it enacted, That in case of the death of Proccedings
any person during the time that he shall be holding the :{L:&f";,?f,,‘,'f
office of County Treasurer or of Clerk of any Division Tressurer or
Court, or after he shall have resigned or be removed mogeys in his

30 from such office, the Treasurer for the time being may, bends.
in his own proper name, or by his name and description
of office, sue and recover from the executors or adminis-
trators of such person deceased [and his sureties] all such
sums as shall have been remainjng in his hands, of money

35 received under the authority of” this Act, by an action of
debt in any Court of Record in this Province having
competent jurisdiction, in which it shall be competent
for the plaintiff to declare that the deceased was indebted
to the plaintiff for money had and received to his use for

40 the purposes of this Act; and that the deceased died
possessed of money had and received for the purposes of

.this Act, whereby an action hath accrued to the plaintiff,
to demand and have the same from such executors or
administrators; and a like action may be brought against

45 any executors or administrators of executors or adminis-
trators; and in all such actions the defendant or defen-
dants may plead in like manuer, and avail themselves of
the like matters in defence as in any\ action founded on
simple contract of the original testator or intestate, and

50 the Court may refer the account in dispute to be audited
by any officer or person, and may proceed upon the
report of such referee in like manner as in the case men-
tioned in the next preceding section.
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XXI. And be it enacted, That in all actions to be
brought, as well as in all proceedings whatsoever to be
instituted. or carried on by any Treasurer by virtue of this
Act, proof of his acting in the execution of the office of
Treasurer shall be sufficient evidence of his holding such 5
office, unless the contrary shall be shown in evidence by
the defendants in such actions or the parties against
whom such proceedings shall be instituted or carried on.

XXII. And be it enacted, That the Treasurer of every.
C:unty shall give security for such sum, and with so 10
many sureties and in such. manner and form as the Gov-
ernor of this Province shall see reason to direct, for the
due performance of his office, and for the due payment
of all moneys received by him under any provision of
this Act, [and that every Clerk and Bailiff whose duty it 15
shall be to receive moneys or who shall be appointed
under this act, shall give security for such sum and with
so many sureties as the Judge for the Division Court for
which they act shall see reason to direct,by entering into
a covenant under their hand and seal, joint and several, 20
according to the form given in the Schedule to this Act
annexed, marked C, or in words to the same effect, which
covenant shall be available to, and may be sued upon by
any person suffering damages by the default, breach of
duty or misconduct of such Clerks and Bailiffs respec- 25
tively, in any Court of competent jurisdiction in Upper
Canada: Provided always, that such covenants shall not
be accepted until the sureties therein mentioned shall
have been approved of under the hand of such Judge
and declared responsible for the sums for which they 30
shall have respectively become bound in such covenants,
and which said covenants, together with such approval,
shall, before any such Clerk or Bailiff shall enter upon the
duties of his office under this Act, be fyled in the office
of the Clerk of the Peace in the County in which the 35
Division Court in respect of which such covenants were
given is situate, for which fyling and granting a certificate .’
thereof the said Clerk of the Peace shall be entitled to
demand and receive from such Clerk or Bailiff the sum
of five shillings and no more, and if any person who shall 40
have become surety in any such covenant shall die, be-
come resident out of Upper Canada or insolvent, such
Clerk and Bailiff shall within one month after being noti-
fied by such Judge (whose duty it shall be to notify the
same) of such death, departure or insolvency, give anew 45
the like security, and in the same manner as hereinbefore -
provided, or forfeit his said office of Glerk or Bailiff under
this Act: Provided always, that nothing herein contained
shall extend or be construed to extend to discharge or
exonerate all or any of the parties to such former cove- 50
nants from their liability on account of any matter or thing
which shall have been done or omitted before the renewal
of the covenant as herein directed: And provided also,
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that a copy of such covenant, certified by the Clerk of
the Peace, shall be received in all Courts as sufficient
evidence of the due execution and of the contents thereof
without any proof whatever.]

5 XXIIL And be it enacted, That the Judge of every Jurisdictioa
such Division Court shall have power, jurisdiction and gf Division
authority to hold plea of all [claims and demands whatso-
ever for or against any person or persons, bodies corpo-
rate or otherwise, of debt, account or money demand,

10 whether payable in money or otherwise, to and including
the sum of twenty-five pounds,and in all torts to personal
chattels, to and including the amount of ten pounds, and in
all torts to real property where the title does not come in
question to and including the amount of ten pounds, and the

15 Judge of the said Court shall hear and] determine the same
in a summary way; and every such Judge shall have power
to make such orders, judgments and decrecs thereupon
as shall appear to him to be just and agreeable to equity
and good conscience; and that upon any contract for the

20 payment of a sum certain in labour or in any kind of
goods or commodities, or in any manner otherwise than
io money, it shall be lawful for the Judge, after the day
has passed on which the goods or commodities shall have
been delivered or the labour or other things performed,

25 to give judgment for the amount in money as if the con-
tract had been so originally expressed : Provided always, proviso.
that no action shall be brought or tried in any such Di-
vision Court for any gambling debt, nor for any spirituous
or malt liquors drunk in a tavern ‘or- ale-house, nor for

30 any cause involving the right or title to real estate or in-
volving any right to. any custom or toll: Provided also, prosiso.
that nothing contained in this Act shall be construcd to
constitélte and create the said Division Courts, Courts of
Record.

35 XXIV. And be it enacted, That the plaintiff in any Mode of cvn-
suit brought in any Division Court, shall enter a copy of [piig =it
his account or demand in writing, which shall be num- Courts.
bered according to the order in which it shall be entered,
and thereupon a summons bearing the number of the ac-

40 count or demand on the margin thereof, shall be issued,
which shall be in substance in the form of the Schedule
to this Act annexed, marked B, according to the nature ‘_
of the demand or claim for tort or trespass; and a copy Servico of
of such summons, to which shall be attached a copy and =="°**

45 the notices in the said Schedule of such demand or ac-
count or claim for each tort or trespass, shall be served on
the Defendant ten days at least before the day on which
the Division Court shall be holden at which the cause
shall be tried ; and delivery of such copies of summons

50 and account or demand to the Defendant, or delivery
thereof to his wife or servant or any grown person being

an inmate of his dwelling-house or usual place of abode,
B% ‘
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trading or dealing, shall be deemed a good service of
such summons: Provided always, that personal service
of such summons on the debtor shall be necessary in all
cases where the amount or damages sued for exceeds the
sum of forty shillings. . 5

XXV. And be it enacted, That all suits brought
under this Act shall be tried at the Court holden for the
Division wherein the Defendant, or where there shall be
more than one Defendant, wherein any one of the Defen-
dants shall dwell or carry on his ‘business at the time of 19
entering the account or demand, or at the Court holden
for the Division within which the debt was contracted [or
the tort or trespass committed, unless otherwise specially
ordered by the Judge.]

XXVI. And be it enacted, That it shall not be lawful 15
for any plaintiff to divide any cause of action into two or
more suits for the purpose of bringing the same within
the jurisdiction of any Division Ceurt, but any plaintiff
having a cause of action above the value of twenty-five
pounds, in which a suit might be brought under this Act, if 20
the same were not above the value of twenty-five pounds,
may abandon the excess, and thereupon the plaintiff shall,
on proving his case, recover to an amount not exceeding
twenty-five pounds, and the judgment of the Court upon
such suit shall be in full discharge of all demands in res- 25
pect of such cause of action, and the entry of judgment

shall be made accordingly.

XXVIL And be it enacted, That it shall be lawful for
any one under the age of twenty-one years to prosecute
any suit in any Division Court’under this Act, for any 30
sum of money not exceeding twenty-five pounds which
may be due to him or her for wages, in the same manner
as if he or she were of full age.

XXVIIL Andbe it enacted, That no privilege {of any
description whatsoever] shall be allowed to any petson to 35
exempt hita from [suing and being sued in the said Divi-
sion Courts upon any cause of action within] the jurisdic-

tion of the said Courts.

XXIX. And be it enacted, That where any plaintiff
shall have any debt or demand recoverable under this 40
Act, against two or more persons, partners in trade, or
otherwise jointly answerable, but residing in different
Divisions, it shall be sufficient if' one of such persons be
served with the process as hereinbefore directed, and the
judgment may be obtained, and execution issued against 45
such person, notwithstandeing others jointly liable may
not have beén served or sued, reserving always to the
person against whom execution may issue, any right
which he’ may have to demand contribution from any
other person jointly liable with him. 60



11

XXX. And be it enacted, That the Judge of the Dis- Judgoto
trict Court or his Deputy as aforesaid, shall be the sole 3ide slone
Judge to determine all actions brought in the said Divi- does not
siop Courts, in the summary manner_ authorized by this Jyca oo,

5 Act,and all maiters and questions of fact relating thereto, &
except the amount claimed shall [in cases of tort or tres-
pass] exceed two pounds tenshillings, [and in other cases
where the same shall exceed five pounds,] and where
either of the parties shall require 2 jury to be summoned

10 as hereafter mentioned.

XXXJI. Andbeitenacted, That in all actions of tort or Jury allowed
trespass where the sum of ‘money sought to be recavered o s
shall exceed {wo pounds len shillings, [and in all other over £2 t0s.,
cases where such sum shall exceed five poirnds] it shall be ohorres™

15 lawful for the Plaintiff or Defendant to require a jury to
be sammoned to try the said action, and in any such case
a jury shall be summoned according to the provisions
hereinafter contained to try such ‘action: Provided al- Proviso:
ways, that if the Plaintiff require a jury to be summoned, givew =
20 he shall give notice in writing to the Clerk of the Court
at the time when he shall enter his account or'demand,:-
and if the Defendant shall require a jury to be summoned,
he shall give to the said'Clerk or leave at the office of
the said Clerk the like' notice in writing’ within five days
25 after the service of the'summons on the said Defendant.

XXXII. And be it enacted, That every -party requiring:a sum w
any jury to be summoned shall at the time of giving the hepeidon
notice hereby, required, and before he shall b¢ entitled jury. &
to have such' jury-summoned, pay. to the'Clerk of the

30 said Court such sum of money-as‘is set down in the
Schedule of fees for the time' being,-for or towards the-

payment of the expenses of the said: jury. -

XXXIII; And be it enacted, That the: causes  which'«guagenLise

are to be heard by’ the Judge alone, shall be set down for;zsd . . .
35 hearing in a separate list from the list of causes which e bo kepe

are to be tried by a jury, which two lists shall be'severally

called, The Judge’s List¥ and «“The Juty List,” and "

the causes shall be set down in such lists -in the order in-

which they.were entersd jn the first; instance_with ithe
40 Clerk- of the Division Court;-and “ The Jury- List” ,

shall ‘be first disposed-of; and-then * The-Judge’s' List.”

XXXIV. And be it_enacted, That the Clerk ofthe!Clerktobe
Peace in every County.shalt deliver:or cause to be deli- m‘;’m‘;‘b
vered to the Clerk of each Division Court within his"

45 County (at the same times and in like manner as Clerks
of the Peace are now required by law’ to- deliver 1ists of
Jurors to the several Sheriffs) -a ‘true and;complételist
of the Jurors residing within every such Division-respec-
tively, and the Clerk of each Division Court shall cause”

50 not less than fifteen of the persons named in such list to
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be summoned in rotation to attend the Court at the time
and place to be mentioned in the summons: Provided
always, that either of the parties to any such cause shall
be entitled to his lawful challenge against any of the said
Jury, in like manner as he’ would in any Superior Court: 5
Provided also, that if any Jury shall be required to be
summoned before the Clerk of the Peace shall have deli-
vered the list of Jurors as aforesaid to the Clerks of the
several Division Courts in his County, the Clerks of such
Division Courts shall cause to be summoned not less than 10
fifteen resident inhabitant householders who are rated and
assessed upon any Township Assessment Roll within his
Division; fand any Juryman who after being duly sum-
moned for that purpose as aferesaid shall wilfully neglect

.or refuse to attend the Court in obedience to such 15

summons, shall be liable to a fine not exceeding twenty
shillings to be set on him by the Judge, which fine shall
be levied and collected with costs, as other fines are

‘hereinafter directed to be levied and collected, and shall

form part of the general Fee Furd; and such fine may 20
be levied by the same process as any debt recovered in
the said Court.}

XXXV, And be it enacted, That each Juror shall re-
ceive from the Clerk of the Division Court out of the
moneys to be deposited with him for that purpose} the 25
sum of pence, for every cause in which such
Juror shall be sworn.

XXXV] And be it enacted, That from time to time,
as occasion shall require, five Jurors shall be empan-
nelled and sworn to do justice between the parties whose 30
cause they shall be required to try, according to the best
of their skill and ability, and to give a true verdict accord-
ing to the evidence, and each cause shall be decided by
the unanimous verdict of any such Jury, [and no other
finding shall be received.} 35

XXXVIL Andbe it enacted, That whenever the Judge
holding any Division Court shall be satisfied that a Jury
sworn in any cause before him cannot agree upon their
verdict after having been out a reasonable time, he may
discharge them, and shall ther order the Clerk to summon 40
a new Jury for-the next sitting of the Court to be held
in that Division, unless the parties shall have consented
that the Judge may render judgment on the evidence al-
ready taken before him, in which case he is hereby au-
thorized to give judgment accordingly.

XXXVIII. And be it enacted, That evéry decision of
the Judge, in any case heard before him, shall be openly

pronounced in Court as soon as may be after the hearing
thereof.
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XXXIX. And be it enacted, That every summons and No writ of
writ of execution issued by a Clerk of any Division Court 2yemcos %
shall be entirely filled up, and shall have no blank either bave any
in the date or otherwise at the time of its delivery to a P

5 Bailiff or any other person, to be executed; and every
such summons or execution which shall be issued and
delivered 10 any person to be executed, contrary to the

foregoing provision, shall be void. .

XL. And be it enacted, That on the day named i the Procecdings

10 summons, the plaintiff shall appear in the Division Court appearance.
in person, or by some person in his or her behalf, and
thereupon the defendant shall be required by himself or
herself or by some person on his or her behalf, to answer ;
and on answer being made in Court, the Judge shall pro-
15 ceed in a summary way to try the cause and give judg-

ment without further pleading or formal joinder of issue.

XLI. And be .it enacted, That no evidence shall be Couseofaction
given by the plaintiff on the trial of any such cause as proved tobe
aforesaid, of any cause of action except such as shall be the demand.

20 stated and contained in the demand or account entered

as hereinbefore directed.

XLII. And be it enacted, That all defendants shall be Defendant
allowed to set off |against any claim or demand of the =27 plead
plaintiff for any cause of action within the jurisdiction of '

25 the Division Court] any debt or demand to the extent of
claimed to be due to them from the plaintiff,
or to set up by way of defence [on the hearing or trial] and
to claim and bave the benefit of any Statute of Limita-
tions, or of any other relief or discharge under any statute
30 now or hereafter to be in force in Upper Canada: Pro- Proviso.
vided always, that if the defendant’s demand, as proved,
exceed that proved by the plaintiff, the Court may give
judgment in favour of the defendant for such balance as
may appear due from the plaintiff, with ¢osts of suit: Pro- proviso.
35 vided also, that no such defence shall be admitted on the
hearing or trial of any cause under this Act, unless notice
thereof in writing [and a copy of such debt or demand by
way of set off,] shall have been delivered to the Clerk of .
the said Coart at least six days before the trial or hearing,

40 XLIIL. And be it enacted, That when a defendant hath “pefendant |
any claim or demand against a plaintiff exceeding the sum may sbandon
of twenty-five pounds, he may abandon the excess, and eim.
on proving such demand he shall be entitled to set off

-" the same in like manner as he is entitled to do in cases

45 where the demand of such defendant does not exceed
the sum of twenty-five pounds; and the judgment of the Judgment on
Court on such set off shall be a full discharge as well of itofitobon
the amount allowed to be set off, as the amount by which
such claim of the defendant exceeded.twenty-five pounds

50 and such judgment shall be so entered accordingly.
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XLIV. And be it enacted, That the Judge of the
County Court shall have power from time to time to make
general rules for regulating the practice and proceedings
of the said Division Courts, and also to frame forms for
every proceeding in the said Courts for which he shall: 5
think it necessary that a form be provided, and from time
to time to alter any such form, and also to alter all or any
of the forms given in the Schedule of this Act: Provided:
always, that such rules and forms so made, framed or
altered, shall not be ‘brought into use until the same shall 10
have been submitted to and approved by the Chief Justice |
and Judges' of the Court of ‘Queen’sBench [or Court of:
Common Pleas,| for that part of this Province called -
Upper Canada, or any two of them.

XLV. And be. it enacted, That if on the day named 15
in the summons the defendant shall not'appear as afore-
said, or sufficiently excuse his or ber absence, or shall
neglect to answer, the Judge, on proof of due service of
the summons, [and copy: of -the Plaintiff’s claims or de:
mand,] may. proceed to the hearing or trial of the cause 20
on the part of the plaintiff only, and the order, verdictor - -
judgment thereupon which shall be given, made or ren-
dered after hearing the evidence to be adduced on the
part of the plaintiff, shall be final and absolute, and as valid
as if both parties had atiended: Provided always, -that 25
the Judge may make any order for granting any, time-to -
the plaintiff or defendant to proceed inthe prosecution or?
defence -of :the -sait. -

XLVI..And be-it enacted, .That it shall be .lawful for -
the defendant in any action brought. under the provisions 30
of this.Act,.at any time: [not-less than six days] before -
the day appomted for the trial thereof, to pay into Court- _
such sum of money as he:shall think a full satisfaction for
the demand of the plaintiff,- togethér. with the costs- in-
curred by the plaintiff.up;to-the time of"such.payment; 35
and-notice of -such payment shall be forthwith commruni-
cated -by the Clerk :of .the. said Court to.the plaintiff by -
post or-by sending ithe same to his nsual- place of abode -
or business, and the said'sum of money ‘shall be paid to -
the plaintiff, and all proceedings in the said actiorrshall- be: 40
stayed, unless the plaintiff shalt within three days after the
receipt of notice .of such-payment, signify to the Clerk of
the said Court. his intention to. proceed for the remainder
of the demand claimed, and .in such case the action shall
proceed as if:it had ‘been” brought-originally. for such 45
remainder only: Provided always, -that if-the plaintiff:
shall recover no further sum in the action than such sum -
as shall have paid into Court, under the provision herein-'
before contained;-the plaintiff: shall. pay to.the defendant -
all costs,. charges and -expenses -incurred by, him in-the: 50
said- action-after -such: payment as..aforesaid, and:-such -
costs, charges .and' expenses - shall-be. setiled -by..the - -
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Court, and shall be recof'ered by the defendant by such
ways and means as any sum ordered to'be -paid by the
Court can be recovered.

XLVIL And be it enacted, That every person who in False swear-
5 any examination, shall wilfully br corruptly -give false in tobeper
evidence, or shall wilfully swear [or affirm when by law -
affirmation is -allowed] falsely in any matter where an
oath [or affirmation] is required or dllowed by this Act
shall be liable to the penalties of wilful and corrupt per-
10 jury. '

XLVIIL. And be it enacted, That either of the parties Partics may
to the suit may obtain from the:Clerk of the Division Court Joms £
wherein-the same shall be brought, {a summons requiring witesses,
the attendance of-a witness,] with or without a clause re-

15 quiring the production of ‘books, papers and writings in
their possession or control; -and in any such -summons By whom to
any number of names may be inserted, and service of besrred
any such summons by the Bailiff of any other Division
Court shall be as valid and effectual as if the same had
20 been served by a Bailiff of the Court out of which the
same issued ; and every person on whom any such sum-
mons shall have been served, either personally or at his
or her usual place of abode, and ‘to whom at the same
time a tender of payment of his or her expenses shall
25 have been made, on such scale of allowance as shall from
time to time be settled by the Judge, and approved by a
Judge of the Court of Queen’s Bench or Court of Com-
roon Pleas of that part of the Province called Upper Ca-
nada, and who shall refuse or négleet without sufficient
30 cause to appear or to produce any books, papers or
writings required by such summons to be produced,and Pexalty for
also every person in Court called upon to give evidence, :‘;{:;2%':’
who shall refuse to be sworn [or affirm where affirmation
is by law allowed] and give evidence, shall forfeit and pay
35 such fine not exceeding -as the Judge shall set
on him or her, and shall moreover be liable to imprison-
ment by order of such Judge for any time not exceeding
ten days ; and such fine shall be levied and collected with
costs in the same maner as fines imposed ou Jurymen
40 for non-attendance,] and the whole or any part of such
fine, in the discretion of the Judge (after deducting the
costs) shall be applicable towards indemnifying the party
injured by such refusal or neglect, and the remainder
thereof shell form part of the General Fee Fund before
45 mentioned.

XLIX. And be it enacted, That the.Clerk of each cierkstocnter
Division Court shall cause a note of all summonses, and ;‘;gm““"
of all orders, and of all judgments and executions and
returns thereto, to be fairly entered from time to time in

50 a book which shall be kept in his office; and the Clerk
shall sign his name on every page of such book; and
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such entries in the said book so signed, or a copy thereof
purporting to be signed and certified as a true copy by-
such Clerk, shall at all times be admitted in all Courts.
and places whatsoever as evidence of such entry or entries,
and of the proceedings referred to by such entry or 5
entries, without any further proof.

L. And be it enacted, That the Judge may male orders
concerning the time or times, and the proportions in which
any sum and costs recovered by judgment of the ‘said
Court shall be paid, and at the request of the party enti- 10
tled to the same, may order such sums to be paid into
Court: Provided always, that in any such order for time,
reference shall be had to the day on which the summons
was served on the defendant, and issuing of execution
shall not be postponed without the consent of the party 15
entitled to the same for a longer period than fifty days
from the service of the summons.

LI And be it enacted, That if there be cross-judgments
between the parties, execution shall be taken out by the
party only who shalk-have obtained judgment for the larger 20
sum, and for so much only as shall remain afier deduc-
ting the smaller sum, and satisfaction for the remainder
shall be entered as well as satisfaction on the judgment
for the smaller sum; and if both sums shall be equal,
satisfaction shall be entered upon both judgments. 25

LIL And be it enacted, That no suit shall be brought
in any Court for the recovery of any sum awarded by
any judgment in a Division Court held under this Act.

LIIL And be it enacted, That whenever the Judge of
any Division Court shall have made an order for the 30
payment of money it shall be lawful for the said Judge
immediately, or in case of default or failure of payment
thereof at the times and in the manner thereby directed,
to award execution against the goods and chattels of the
party against whom such order shall be made; and there- 35
upon the Clerk of the Court, at the request of the party
prosecuting such order for the payment of money, shall
issue a precept in the nature of fieri facias to one of the
Bailiffs of the Court, who by virtue of such precept shall
levy by distress and sale of the goods and chattels of such 40
party, being within the County within which the said
Court was holden, such sum of money [together with
interest thereon {rom the date of the entry of the judgment,)
and costs as shall be so ordered, and shall pay the same
over to the said Clerk.

LIV. And be it enacted, That it shall and may be
lawful for any Bailiff or Clerk of the said Courts to accept
and take a confession or acknowledgment of debt from -
the defendant in any suit hereafter to be brought in any
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Division Court who may be desirous of making the same,
and such confession or acknowledgment shall be in writing
and witnessed by the Bailiff or Clerk at the time of the
taking thereof ; and upon the production of such confes-

5 sion or acknowledgment to the Judge, and its being proved
by the oath of the said Bailiff or Clerk, judgment may be
entered thereon ; and such oath or affidavit shall state that
the party making it has not received and is not to receive
anything from the plaintiff or defendant, or any other

10 person, for taking such acknowledgment, and that he has
no interest in the demand sought to be recovered.

LV. And be it enacted, That if any person against Execation
whom a judgment shall or may have been entered up in =3y issnein
any Division Court in any County in Upper "Canada, ty when tho.

15 shall remove to another County therein without satisfying defendant has
the said judgment, it shall be lawful for the Judge of the such other
Division Court of the County to which the said party has €%
removed to order an execution for the debt and costs,
for which judgment has been rendered in another County

20 against such party, to issue against such party, upon the
production of a copy of such judgment duly certified by
the Judge of the County for which the judgment hasbeen

entered.

LVI. And be it enacted, That every writ of execution Execation to

25 issued by the Clerk of any Division Court shall be dated 2 2eh and

on the day when it shall actually issue, and shall be return- within thirty
able within thirty days from the date thereof. doye.

LVIL. [And whereas it is expedient that execution Exccution
should issue in certain cases against lands in judgments 25°iost laods
30 originally obtained in the said Division Court, Be it nulla fona.
enacted, That whenever judgment is rendered in favour of
any plaintiff in any Division Court under this Act, and
any execution therein issued shall be returned nulla tone,
it shall be lawful for such plaintiff to obtain a transcript
35 of such judgment from the Clerk of such Court under his
hand and sealed with the seal of the said Court, which
transcript shall set forth the proceedings in the cause, the
date of issuing execution against the defendant’s goods
and chattels, and the Bailiff’s return of nulla bona thereon,
40 and upon fyling such transcript in the Office of the Clerk
of the County Court in the County where such judg-
ment shall have been obtained or in the County where
the Defendant’s lands are situate against which execu-
tion shall issue, the same shall become and is hereby de-
45 clared to be a judgment of the said County Court, and
thereupon the plaintiff shall be entitled to have and ob-
tain a similar certificate of such judgment for the purpose
of registration in the County Registry as if the said judg-
ment bad been obtained in the County Court, and shall
50 pay the same fees, and the said Clerk of the County

Court is hereby required to fyle the same on the day
57
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of the month on which he receives the same, and to
enter a memorandum thereof in a book to be by him pro-
vided for that purpose, which memorandum shall contain
the names of the plaintiff and defendant, the amount of
the judgment, th- amount remaining unsatisfied thereon, 5
and the date of fyling, for which services the said Clerk of
the County Court shall be entitled to demand and receive
from the person fyling the same the sum of two shillings
and siz pence, and no more, and such book shall at all
reasonable hours be accessible to any person desirous of 10
examining the same upon the payment to the said Clerk
of siz pence, and upo2x such fyling and entry as aforesaid,
the plaintiff shall at any time within one year thereafter
be entitled to issue execution out of the said County
Court against the lands and tenements of the defendant 15
in the same manner as he would have been had the judg-
ment been originally obtained in the said County Cout,
and such land may be sold in the samémanner as lands are
now or hereafter may be sold under* executions against
lands issuing out of the said County Courts on judgments 20
obtained therein: Provided always, that no person shall be
entitled to such execution against lands unless the sum

~ remaining unsatisfied on the said Division Court judgment
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And provided also, that if the certificate of such judg- 25
ment is registered in the County Registry, then the judg-
ment shall have the same effect in binding lands in the
like manner and to the same ‘extent as if the judgment
had originally been obtained in the County Court.]

LVIII. And be it enacted, That if any Bailiff shall ne- 30

glect to return any writ of execution within three days
after the return day thereof, or shall make a false return
thereto, the party having sued out such writ may main-
tain an action [on the covenant against such Bailiff and
his sureties in any Court having competent jurisdiction 35
in Upper Canada aforesaid,} and shall recover therein
the amount for which the execution issued, with interest
from the date of the judgment upon which such execu-
tion was issued, [or such less sum as in the discretion of
the Judge or Jury the plaintiff under the circumstances 40

. may be justly entitled to recover;] and if a judgment be

At what time
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zure in execu-
tion, &c.

obtained in such suit against the Bailiff and his sureties,
execution shall immediately issue thereon; anything in
this Act or in any other Act or law to the contrary not- .
withstanding. 45

LIX. And be it enacted, That no sale of any goods
which shall be taken in execution shall be had until after
the end of eight days at least, next following the day on
which such goods shall have been so taken, unless upon
the request in writing, under the hand of the party whose 50
goods shall have been taken; and the Bailiff; after taking
goods and chattels into his custody by virtue of a writ of
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"execution, shail indorse thereon the date of the seizure;
and shall immediately give public notice by advertisement, Notico of sale.
signed by himself, and put up at three of the most public
places mn the Division, where such goods and chattels

5 shall be taken, of the #ime aund place within such Divi-

~sion when and where they will be exposed to sale;

" which notice shall describe the goods and chattels taken,
and shall be so put up at least eight days before the time
appointed for the sale. .

10 LX. And be it enacted, That every such seizure and Such seizuro
sale shall be taken-to be within all the provisions of an and sale to be
Act of the Parliament of Upper Canada, passed in the U.C.1 Viet
first year of Her Majesty’s Reign, intituled, “ An JAct 12>
« regulate the costs of levying distresses for small rents and

15 ¢ penalties.”

LXI. And be it enacted, That no Bailiff or other officer No Bnil";ﬂ'. &
of any Division Court, shall, directly or indirectly, pur- ;o f'qie™ ™
chase any goods or chattels at any sale made by him under
execution, and every purchase made in contravention of

20 this enactment shall be absolutely void.

LXII And be it enacted, That when any ‘Clerk or Inwhat Court
Bailiff of any Division Court, either by himself or jointly Balit may
with any other person or persons, is liable to be sued, or meaad be
may sue any other person or persons, for a debt or ™

25 demand, within the jurisdiction of the Division Court of
which bhe shall be Clerk or Bailiff, thenand.in every such
case such Clerk or Bailiff may sue, and shall be liable to
be sued for any debt due to or by him, separately or
jointly, with any other person or persons, in the next

30 adjoining Division Court for the same County, [that is, the
Court in the Division where the place of holding the
Court is nearest to the place of holding the Courtin the
Division of which the ‘Clerk or Bailiff is suing or being
sued ;] in the same manner, to all intents and purposes, as

35 if the cause of action for which any such suit shall be
brought, had arisen within such next adjoining Division,
or the defendant or defendants were resident therein.

- LXIII. And be it enacted, That it shall and may be Incertain
lawful for the Judge of the said Court, at any time after S oy
40 the giving and recording of any judgment, upon applica- order imme-
tion being made to him by the party in whose favour such gep 0
judgment shall be given, upon oath or other sufficent
testimony to the-satisfaction -of the said Judge, that ‘the
party will be.in danger of losing the amount of such judg-
* 45 ment, if he be compelled to wait till the day of payment
thereof before any execution can issue thereon, to order

the issue of an execution at suchtime as he shall thinkfit.’

LXIV. [And be it enacted, That if any person or per- Proccedings
sons in any County of Uppér Canada, being indebted in ™ **°°
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any sum not exceeding twenly-five pounds, nor less than
twenty shillings, for any debt or damages arising upon
any contract express or implied, or upon any judgment,
shall abscond from this Province, leaving personal pro-
perty liable to seizure under execution for debt, in any 5
County in Upper Canada, shall attempt to remove his,
her or their personal property of the description above
mentioned, either out of Upper Canada or from one
County to another therein, or from Upper to Lower Ca-
nada, or shall keep concealed in any Couuty of Upper 10
Canada to avoid service of process, with intent and
design to defraud his or her creditor or creditors, it shall
and may be lawful for any creditor or creditors of such
person or persons, his,her or their servant or agent,to make
application to the Clerk of any Division Court of the 15
County wherein the debtor or debtors were or wes last
domiciled, or where the debt was contracted, or to the
Judge of the County Court therein, or to any Justice of the
Peace in any County of Upper Canada,and upon making
or producing an affidavit or affirmation to the purport of 20
that in the Schedule to this Act annexed, marked D,
(which affidavit or affirmation the said Clerks, Judges,
and Justices of the Peace, are respectively hereby au-
thorised to administer,) and upon then and there fyling
the said affidavit or affirmation with such Clerk, Judge, 25
or iftaken before a Justice of the Peace, with such Justice
of the Peace (whose duty it shall be to transmit the
same forthwith to the Clerk of the Division Court, within
whose Division the same was so made or taken, to be filed
and kept among the papersinthe cause,) it shall be lawful 30
for such Clerk, Judge or Justice of the Peace forthwith to
issue a warrant under his hand and seal, directed to the
Bailiff of the Division Court, within which the same was
issued, or to any Constable of the County, commanding
such Bailiff or Constable to attach, seize, take and safely 35
keep all the personal estate and effects of the absconding,
removing or concealed person or persons, of what nature
and kind soever, liable to seizure under execution for
debt within such County, or a sufficient portion thereof
to secure the sum mentioned in the warrant, with the 40
costs of the action, and to return the same forthwith to
the Division Court of the Division wherein such warrant
was issued, upon receipt of which warrant the Bailiff or
Constable to whom the same may be directed, shall
forthwith execute the same, and with the assistance of 45
two freeholders make a just and true inventory of all
such personal estate and effects, as he shall seize and
take by virtue thereof, and shall forthwith return the
same to the Clerk of the Division Court of the Division
within which such warrant was issued, and which war- 50
rant may be in the form of that in the Schedule to this
Act anpexed, marked E.: Provided always, that the
said freeholders and appraisers shall be entitled to receive
for each day they may be employed in carrying its enact-
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ments into effect the sum of fwo skillings and sixpence
each, to be paid in the first instance by the plaintiff or
plaintifis and allowed in the costs of the cause : Provided Proviso.
always, that proceedings may be conducted to judgment
5and execution in any case commenced by attachment
~under the provisions of this Act, in the Division Court
of the Division within which the warrant of attachment
shall issue; and that when proceedings shall be com-
menced in any case before the issuing of an attachment
10 under the provisions ot this section, such proceedings
may be continued to judgment and execution in the Divi-
sion Court within which such proceedings may have
been commenced ; and the property seized upon any such
attachment shall be liable to seizure and sale under the
15 execution to be issued upon such judgment or the pro-
ceeds thereof, in case such property shall have been
sold as perishable, shall be applied in satisfaction of such
Judgment : Provided, further, that it shall not be lawful Proviso.
for any plaintiff to divide any cause of action into two or
20 more suits -for the purpose of bringing the same within
the provision of this section;but any plaintiff having a
cause of action above the value of twenty-five pounds,
for which an attachment might be issued under this sec-
tion, if the same were not above the value of twenty-five
25 paunds, may abandon the excess, and upon proving his
se, shall and may recover to an amount not exceeding
twenly-five pounds, and the judgment of the Ccurt in
such case shall be in full discharge of all demands in
respect of such cause of action, and the entry of judg-
30 ment therein shall be made accordingly.]

LXV. [And be it enacted, That all property seized Property
. . . s seized under
under the provisions of the next preceding section, shall jrecding sec-
be forthwith handed over to the custody and possession of tiontobe
the Clerk of the Division Court of the Division within foqy of Clerk
35 which the warrant was issued, who shall take the same ‘é';u,{'*ﬂ""
into his charge and keeping, and shall be allowed all ne-

cessary disbursements for keeping the same.] '

LXVIL [And be it enacted, That if any person or As to persuns
persons against whose estate or effects such warrant or chases &
40 warrants as aforesaid, may have been issued, or any 2 warmntis
person or persons, on his, her or their behalf, shall, at ing s bond to
any time, prior to the recovery of judginent in the cause, teir ereditors,
execute, and tender to the creditor ar creditors, who sued prior to judg-
out such warrant or warrants as aforesaid, and shall fyle @
45 in the Division Court to which the warrant or warrants
of attachment shall have been returned, a bond ith good 5
and sufticient sureties, to be approved of by the Judge
or Clerk of the Division Court, binding the obligors,
jointly and severally in double the amount of the sum
90 claimed, with condition that the debtor or debtors, (naming
lum, her or them) shall, in the event of the claim being

proved and judgment being recovered thereon as in other
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cases where proceedings have been commenced against
the person, pay the same, or the value of the property so
taken and seized, to the claimant or claimants, or shall
produce such property whenever thereunto required to
satisfy such judgment, it shall and may be lawful for 5
such Clerk to supersede such warrant, and all and sin-
gular the property which may have been attached, shall
then be restored.}

LXVIL. [And be it enacted, That if after the period
of one month from the seizure aforesaid, the party against 10
whom the warrant issued, or some one on his behalf, do
not appear and give such bond with surcties conditioned
as above mentioned, whenever and as soon as judgment
shall have been obtained upon such claim or claims,
execution thereupon may immediately issue and the pro- 15
perty seized upon such attachment or attachments, or
enough of such property to satisfy the same, may be sold
thereon to satisfy the same according to law, or enough
of the ‘proceeds thereof may be applied to satisly the
judgment and costs, if the same shall have been pre- 20
viously sold under the provisions hereinafter made, as
perishable property.]

LXVIIL [And be it enacted, That in order to proceed
in the recovery of any debt due by the person or persons
against whose property a warrant shall have issued under 25
this Act, where process shall not have been previously
served, the same may be served either personally or by
leaving a copy at the last place of abode of the defendant,
with any person or persons there dwelling, or by leaving
the same at the said dwelling if no person be there found ; 30
and in every case, all subsequent proceedings shall and
may be conducted according to the usual course of prac-
tice and proceedings in the Division Court aforesaid : Pro-
vided always, that if it shall appear to the satisfaction of the
Judge in the trial of any cause, upon affidavit or other 35
sufficient proof, that the creditor or creditors suing out
an attachment under thé provisions of this Act, had not
reasonable or probable cause for taking such proceedings,
then it shall be the duty of the Judge to order that no
costs whatever shall be allowed to such creditor or credi- 40
tors, plaintiff or plaintifis therein, and no costs in such
case shall be recovered in the cause.]

LXIX. [And be it enacted, That in case any horses
cattle, sheep or other perishable goods or chattels shalt
be taken upon any warrant to be issued as aforesaid, i 45
shall be lawful for the Clerk of the Court in whose cus-
tody or keeping the same shall be, to have the same valued
by two freeholders, and at the request of the plaintiff
suing out the warrant, to expose and sell the same at
public auction, to the highest bidder, giving at least eight 50
days’ notice, at the office of the Clerk of the said Division
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Court, and at two other public places, within such Division,
of the time and place cf such sale, if the articles seized
will admit, otherwise to sell the same at his discretion :
Provided always, that it shall not be compulsory upon Proviso.

5 the Bailiff or Constable to seize, or upon the Clerk to
sell such perishable articles, until the party suing out the
warrant shall have given a bond-to the defendant or
defendants therein, with good and sufficient sureties in
double the amount of the appraised value thereof (to be

10 ascertained as aforesaid) conditioned that the party direct-
ing such seizure and sale will repay the value thereof,
together with all costs and damages that may be incurred
in consequence of such seizure and sale, in case judg-
ment be not obtained for such party suing out such

15 attachment, which bond shall also be fyled with the papers
in the cause: Provided always, that any bond given in rroviso.
the course of any proceeding under this Act, may be
sued in any Division Court of the District wherein the
same shall have been executed, and proceedings may be

20 thereupon carried on to judgment and execution in such
Court, notwithstanding the penalty contained in such bond
may exceed the sum of fwenty-five pounds : And provided Proriso.
further, that every such bond shall and may be delivered
up to the party entitled to the same, by the order and at

95 the discretion of the Judge of such Court, 10 be enforced
or cancelled, as the case may require.]

LXX. And whereas under the former Act relative to Recital.
the Court of Regquests, various Clerks were appointed
for Townships and other localities under the Commis-
30 sioners; and whereas when the Division Court Act was
passed, no provisions were therein contained far the de-
livery up of the baoks, papers, and documents connected
with the business and with the claims of suitors; and
whereas it has been found inconvenient that such hooks,
35 papers, and documents should remain elsewhere than
“with the Clerks of the different Division Courts; Be it Like provision
therefore enacted, That it shall and may be lawful for the 33 P2pers '
Judge of the County Court, by writing under his hand, to former Clorks
require any person, or persons, in whose possession or ‘;{c‘;‘ifcg‘;“"“
40 custody any such books, papers or documents shall or
may be, to deliver the same or all, or any, or either
thereof, as he shall see fit, over to such Division Court
Clerk as he shall name, and in the event of the same not
being delivered in complianze with such order or requi-
45 sition, it shall and may be lawful for Her said Majesty’s
Court of Queen’s Bench, or Court of Common Pleas or
for any Judge thereof in vacation, to proceed against such
person or persons in the like manner as provided for in
the section of this Act.

50 LXXI. And be it enacted, That if any person shall Punishment of

wilfully insult the Judge or any Officer of any Division }.’:l‘;;°’;;,‘;’,’fi‘ng
Court, during his sitting or attendance in Court, or shall any Judge.
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wilfully interrupt the proceedings of such Court, it shall
be lawful for any Bailiff or Officer of the Court, with or
without the assistance of any other person, by order of
the Judge, to take such offender into custody, and the
Judge may impose upon any such offender a fine not 5
exceeding the sum of and in default of payment
thereof, it shall be lawful for the said Judge, by warrant
under his hand and seal, to cause such fine to be levied
by distress and sale of the goods of the offender, together
with the reasonable charges of such distress and sale, 19
and 'in default of such distress, to commit the offender
to the Common Gaol of the County for any period not
exceeding one calendar month.

Punishment of  LXXIL And be it enacted, That if any Bailiff or Officer

‘(‘)'gcg“;l‘,‘.ﬂt;' of any Division Court, acting under colour or pretence of 15

of extortion.  the process of such Court, shall be guilty of extortion or -
misconduct, or shall not duly pay or account for any
money levied or received by him under the authority of
this Act, it shall be lawful for the Judge, at any sitting of
the Court, if the party aggrieved shall think fit to com- 20
plain to him, to inquire into such matter in a summary
way, and for that purpose to summon and enforce the
attendance of all necessary parties, and to make such
order thereupon for the repayment of any money extorted,
or for the due payment of any money so levied or re- 25
ceived as aforesaid, and for the payment of any such
damages and costs to the parties aggrieved, as the Judge
shall think just; and in default of payment of any money
so ordered to be paid by such Bailiff within the time |
specified for the payment thereof in such order, it shall 30
be lawful for the Judge, by warrant under his hand and
seal, to cause such sum to be levied by distress and sale
of the goods of the offender, together with the reasonable
charges of such distress and sale, and in default of such
distress to commit the offender to the Common Gaol of 35
the County for any period not exceeding three calendar

months.

Punishment of  LXXIII. And be it enacted, That if any Clerk, Bailiff
S, Bl - or other Officer employed in putting this' Act or any of
more than ° the powers thereof into execution, shall exact, take or 40
fees, e.T accept any fee or reward whatsoever, other than and ex-
cept such fees as are or shall be appointed and allowed
respectively as aforesaid for or on account of anything
done or to be done by virtue of this Act, or any account
whatsoever relative to putting this Act into execution, 45
every such person so offending, shall, upon proof thereof
before the said Court, be for ever incapable of serving or
being employed under this Act, in any office of profit or
emolument, and shall also be liable in damages to the

party aggrieved. 50
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LXXIV. And be it enacted, That in case any action Cose where s
shall be prosecuted after the commencement of this Act, Fiintif shall
in any Superior Court of Record, for any cause which perior Court
might have been entered in a Division Court under this :",,;;;‘;;’:ghm
5 Act, and the plaintiff shall obtain a sum not exceeding bave been

[the respective sums to which the jurisdiction of such SrrurRht intos
Division Court is by this Act limited,] such plaintiff shall Court, provid-
have judgment to recover such sum only, and no costs, © ™"
and shall have execution only against the goods and
10 chattels of the defendant, and shall not at any time be
allowed to maintain any action on such judgment in any
Court, and if a verdict shall not be found for the plaintiff,
the defendant shall be entitled to his costs as between
Attorney and client, unless in either case the Judge who
15 shall try the cause shall certify on the back of the record
that the plaintiff had a probable cause of action for the
debt or damages sought to be recovered in such action,
to an amount exceeding [the said sums to which the juris-
diction of such Division Court is limited as aforesaid.]

20 LXXV. And be it enacted, That when any levy or Certain infor-
distress shall be made for any sum of money to be levied M0 lovy,
by virtue of th's Act, the distress itself shall not be not tomake
deemed unlawful, nor the party or parties making the t'::sg,’;‘;;z,‘*
same be deemed a trespasser or trespassers, on account from the

95 of any defect or want of form in the information, summons, "¢
conviction, warrant, precept or other proceeding relating
thereto ; nor shall the party or parties distraining, be
deemed a trespasser or trespassers from the beginning
on account of any irregularity which shall afterwards be

30 committed by the party or parties so distraining, but that
the person or persons aggrieved by such irregularity shall
and may recover full satisfaction for the special damage.

LXXVIL And be it enacted, That it shall and may be E;e?“.‘m and
lawful for any executor or administrator tc sue and be my woin
35 sued in any Courts holden under the authority of this Act Division
in like manner as if he were a party in his own right,and )
judgment and execution shall be such asinthe like cases

would be given or issued in any Superior Court.

LXXVIL And be it enacted, That on the hearing or All persons
40 trial of any action, or in any other proceeding in the said T be e
Division Courts holden under this Act, the parties thereto, ses in Division
and all other persons may be summoned as witnesses and “**™**
examined cither on behalf of the Plaintiff or Defendant,
upon oath (or solemn affirmation, in those cases in which
4/ persons are allowed to make affirmation instead of taking
l(ljn oath,) to be administered by the proper officer of the
ourt.

LXXVIIIL And be itenacted, That payment of any fine How fines im-
imposed by any Court under the authority of this® Act, B5eaby ihis
90 may be enforced upon the order of the Judge, in like coforced.

7
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manner as judgment for any sum adjudged in the said
Court, and shall be accounted for as herein provided.

LXXIX. And be it enacted, That all the costs of any
action or proceeding in any Division Court not otherwise
provided for, shall be paid by or apportioned between 5
the parties in such manner as the Judge shall think fit,
[and in cases where the plaintiff shall not appear in person
or by some person on his behalf, or appearing shall not
make proof of his demand to the satisfaction of the Judge,
it shall be lawful for 1the judge if he shall think fit, 10 10
award to the defendant such costs and such further sum
of money by way of satisfaction for his trouble and at-
tendance as he in his discretion may think proper to be
recovered. as provided for in other cases under this Act,]
and in default of any special direction the costs shall 15
abide the event of the action, and execution may issue
for the recovery of such costs in like manner as for any
debt adjudged in the said Court.

LXXX. And be it enacted, That every order and
judgment of any Division Court holden under this Aet, 20
except as herein provided, shall be final and conclusive
between the parties, but the Judge shall have power to
non-suit the plaintiff in any case in which satisfactory
proof shall not be given to him entitling either the plain-
tiff or the defendant to the judgment of the Court, and shall 25
also in every case whatever have the power, if he shall
think fit, to order a new trial to be had upon such terms
as he shall think reasonable, and in the meantime to stay
the proceedings.

LXXXI. And be it enacted, That any suit brought 30
in any Division Court holden under this Act may be
removed or removable from the said €ourt into Her Ma-
jesty’s Court of Queen’s Bench, or Court of Common Pleas,
in Upper Canada, by any writ of certiorari, provided the
debt or damage claimed shall amount to fen pounds and 35
upwards, and provided leave be obtained of one of the
Judges of the said Court of Queen’s Bench, or Court of
Common Pleas, in cases which shall appear to the said
Judge fit to be tried in either of the said Superior Courts
and not otherwise, and upon such terms as to payment of 40
costs or such other terms as he shall think fit.

LXXXII. And be it enacted, That for every Court
holden under the authority of this Act there shall be made
a seal of the Court, and all summonses and other process
issuing out of the said Court shall be sealed or stamped 45
with the seal of the Court; and every person who shall
forge the seal or any process of the Court, or who shall
serve or enforce any such forged process, knowing the
same to be forged, or deliver or cause to be delivered to
any person any paper falsely purporting to be a copy of 50
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any summons or other process of the said Court, know

ing the same to be fulse, or who shall act or profess to
act under any false colour or pretence of the process of
the said Court shall be guilty of felony. :

5 LXXXIIL. And be it enacted, That any summons or Mode of
other process which undcr this Act shall be required to 2oy no o ihe
be served out of the Division of the Court from which the Division.
same shall have issued, may be served by the Bailiff of
any Division Court in Upper Canada holden under this

10 Act where the same is required to be served, and such
service shall be as valid as if the same had been made
by the Bailiff of the Court out of which the summons or
process shall have been issued, within the jurisdiction of
the Court for which he acts.

15 LXXXIV. And be it cnacted, That service of any sum- Mode of
mons or other process of any Division Court which shall [7o;i8 =<
require to be served out of the Division of the said Court
may be proved by affidavit purporting to be sworn before
any Judge of a Division Court, or before any person au~

20 thorised by Law to take aflidavits in the [Superior Courts
of Common Law] in Upper Canada; and the fee for
taking such affidavit shall not be more than one shilling
and shall be costs in the cause; and in every case of the
unavoidable absence of the Bailiff by whom any summons

25 or other process of a Court holden under this Act shall
have been served, the service of such summons or other
process may be proved, if the Judge shall think fit, in the
same manner as a summons served out of the Division of
the Court but without additional charge to either of the

30 parties to the suit.

LXXXV. And be it enacted, That every Bailiff or Wbat goods
Officer executing any process of execution issued out of 7% iaken
any Division Court in Upper Canada, against the goods
and chattels of any person, may by virtue thereot seize

35 and take any of the goods and chattels of such person
(excepting the wearing apparel and bedding of such per-
son or his family, and the tools and implements of his
trade to the value of five pounds, which shall to that
extent be protected from such seizure,) and may also

40 seize and take any mony or bank notes, and any cheques,
bills of exchange, promissory notes, bonds, specialties or
securities for money belonging to any such person against
whom any such execution shall have issued as aforesaid.

.. LXXXVI. And be it enacted, That the Bailiff of every How money
%45 such Division Court shall hold any cheques, bills of ex- and securities
‘r change, promissory notes, bonds, specialties or other shail bo dealt
securities for money which shall have been so seized or with.
taken as aforesaid, as a security or securities for the
amount directed to be levied by such execution or so
50 much thereof as shall not have been otherwise levied or
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raised for the benefit of the plaintiff, and the plintiff may
sue in the name of the defendant, or in the name of any
person in whose name the defendant might have sued tor
the recovery of the sum or sums secured or made payable
thereby when the time of paymen. thercof shall have
arrived; [And it shall not be competent for the defendant
in the original cause to discharge such suit in any wav
without the consent of the plaintiff or of the Judge.]

[ ]

A defundant LXXXVIIL. And be it enacted, That it shall be lawful
azainst whom v o H 1sfied 1ud > :
there sl be for any paity who has obtained any unsatisfied judgment 1y
anun-atisfied or order in any Division Court, for the payment of any

Julamenma’ debt or damages or costs, to obtain a summons from any

and examined  Division Court, within the limits of which the Defendant

.'fi(lz}:'x;?::'sxn any such suit shall then dwell or carry on his husiness,

the:ame. — such summens to he in such form as the Judge of such 13
Court shall from time to time direct, and to be served
personally upon the person to whom it is directed,
requiring him to appear at such time as shall be directed
in such summons, to answer such things as are named in
such summons, and if he shall appear in pursuance of 2)
such summons, he may bé examined upon oath, touching
his estate and effects, and the manner and circumstances
under which he -contracted the debt or incurred the
damages or liability which is the subject of the action in
which judgment has been obtained against him, and as to 25
the means and expectation he then had, and as to the
property and means be still hath, of discharging the said
debt or damages or liability, and as to the disposal he
may have made of any property, and the person obtain-
ing such summons as aforesaid, and all other witnesses 30
whom the Judge shall think requisite, may be examined
upon oath, touching the enquiries authorized to be made
as aforesaid; and the costs of such summonses and of
all proceedings thereon, shall be deemed costs in the
cause, [unless the Judge shall otherwise order and direct.] 3

Procedings if  LXXXVIIl. And be it enacted, That if the party so

a defendunt .

shll refuso to SUMmoned shall not attend as required by such summons,

attend or tobe and shall not allege a sufficient reason for not attending, or

oxamined, or . .

shall havecon- Shall, if attending, refuse to be sworn or to declare any of

wacted the — the things aforesaid, or if he shall not make answer 40

debt without . o0 | . . .

ressonable  toUching the same to the satisfaction of such Judge, or if

fxpeetationol it shall appear to such Judge either by the examination of

satisfyit,orbe the party or by any other evidence, that such party in

gullty of any incurring the debt or liability which is the subject of the

» NC . . . . . .

action in which judgment has been obtained, has obtained 45
credit from the plaintiff under false pretences or by means
of fraud or breach of trust, orhas wilfully contracted such
debt or liability without having had at the same time a
reasonable expectation of being able to payor discharge the
same or shall have made or caused to be made any gift,
delivery, or transfer of any property, or shall have 50

removed or concealed the same with intent to defraud



29

his creditors or any of them, or if it shall appear to the
satisfaction of the Judge of the said Court that the said
party so summoned has then or has since the judgment
obtained against him, sufficient means and ability to pay
5 the debt or damages or costs so recovered against him,
either altogether or by any instalment or instalments
which the Court in which the judgment was obtained
shall have ordered, and if he shall refuse or neglect to
pay the same as shall have been so crdered, or as shall
10 be ordered pursuant to the power hereinafter provided, it
shall be lawful for such Judge if he shall think fit, to order
that any such party may be committed to the Common
Gaol of the County in which the purty summoned is
“esident, for any period not exceeding forty days.

15  LXXXIX. And be it enacted, That it shall be lawful orteraltoning
for the Judge of any Division Court before whom such Pisnt by
sumimens shall be heard, if he shall think fit, whether or muy e
not he shall make any order for the committal of the me¢inied
defendant, to rescind or alter any order that shall have

20 been previously made against any defendant so summon-
ed beforc him for the payment, by instalments or other-
wise, of any debt or damages recovered, and to make any
further or other order, cither for the payment of the
whole of such debt or damages and costs forthwith, or

25 by any instalments, or in any other manner, as such
Judge may think reasonable and just.

XC. And be it gnacted, That in every case where Defendant
the defendant in any suit brought in any Division E;,;fc"l‘;?,',?m

Court shall have been personally served with the sum- any ense may
20 mons to appear or shall personally appear at the trial of ** ™"

the same, the Judge at the hearing of the cause or at any

adjournment thereof, if judgment shall be given against

the defendant, shall have the same power and authority And the

of examining the defendant and the plaintiff and other M
35 parties, touching the several things hereinbefore mention-

ed, and of committing the defendant to prison, and of

making an order, as he might have and exercise under

the provisions hereinbefore contained in case the plaintiff

had obtained a summons for that purpose, after-the judg-
40 ment obtained as hereinbefore mentioned.

XCL And be it enacted, That whenever any order proccedings
of commitment shall have been made as aforesaid, 'c'(‘);*:ict;’afl
the Clerk of the said Coutt shall issue under the seal of i
the Court, a warrant of commitment directed to the Bailiff

45 of any Division Court within the County, who.by such
warrant shall be empowered to take the body of the
person against whom such order shall be made ; and all
Constables and other Peace Officers within their several
jurisdictions shall aid in the execution of every such

50 warrant, and the gaoler or keeper of the Gaol of the
County in which such warrant shall issue, shall be bound
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to reccive and keep the defendant therein until discharg-
ed under the provisions of this Act or otherwise by due
course of law; and no protection, order or certificate
granted by any Court of Bankruptey or for the relief of
insolvent debtors, shall be availablg to discharge any de- 5
fendant from any commitment under such last mentioned
order.

XCIl. And be it enacted, That no imprisonment
under this Act shall in any wise operate as a satisfaction
or extinguishment of the debt or other cause of actionon 10
which a judgment has been obtained, or protect the de-
fendant from being anew summoned and imprisoned for
any new fraud or other default rendering him hable to be
imprisoned under this Act, or deprive the plainiiff of any
right to take out execution against the goods and chattels 15
of the defendant, in the same ‘manner as if such imprison-
ment had not tauken place.

XCIII. And be it enacted, That in all cases where
a warrant of execution shall have issued against the goods
and chattels of any party, or an order for his commitment 20
shall have been made under this Act, and such party or
his goods and chattels shall be out of the jurisdiction of
the Court, it shall be lawful for the Bailiff of the Court to
send such warrant of execution or of commitment to the
Clerk of any other Division Court constituted under this 25
Act, within the jurisdiction of which such party or his
goods and chattels shall then be or be believed to be, with
a warrant thereto annexed under the hand of a Bailiff of
the Court and seal of the Court from which the original
warrant issued, requiring execution of the same, and the 30
Clerk of the Court to which the same shall be sent shall
seal or stamp the same with the scal of his Court, and
issue the same to a Bailiff of his Court, and thereupon
such last mentioned Bailiff shall be authorized to act in
all respects as if the original warrant of execution or 35
commitment had been directed 1o him by the Court of
which he is a Bailiff, and shall, within such time as this
Act directs, return to the Bailiff of the Court from which
the same originally issued, what he shall have done in
the execution of such process, and in case a levy shall 40
have heen made, shall, within such time as this Act
directs, pay over all moneys received in pursuance of the
warrant to the Bailiff of the Court from which the same
shall have originally issued, retaining the fees for execu-
tion of the process; and where any order of commitment 45
shall have been made and the person apprehended, he
shall be forthwith conveyed in custody of the Bailiff or
officer apprehending him to the Gaol of the County in
which he shall have been apprehended, and kept therein
for the time mentioned in the warrant of commitment, 50
unless sooner discharged under the provisions of this Act,
and all constables and other peace officers shall be aid-



31
ing and assisting within their respective Counties in the
execution of such warrant.

XCIV. And be it enacted, That if it shall at any In cotc of
time appear to the satisfaction of the Judge, by the oath ey of nt
5 or affirmation of any person or otherwise, that any defen- from sickness,
dant is unable, from sickness or other sufficient cause, to zz;(suesg:ndcfi
pay and discharge the debt or Jamages recovered against execution, &e.
him, or any instalment thereof crdered to be paid as
aforesaid, it shall be lawful for the Judge, in hisdiscretion,
10 to suspend or stay any jugdment, order or execution
given, made or issued in such action, for such time and
on such terms as the Judge shall think fit, and so from
time to time until it shall appear, by the like proof as
aforesaid, that such temporary cause of disability has
15 ceased.

XCV. And be it enacted, That any person impri- Defendant
soned under this Act, who shall have paid or satisfied {;Z%’iﬁfﬁ.zﬁ
the debt or demand or the instalment thereof payable, on payment of
and the costs remaining due at the time of the order of ™" costs:

20 imprisonment being made together with the costs of
obtaining such order, and all subsequent costs, shall be
discharged out of custody, upon the certificate of such
payment or satisfaction, signed by the Clerk of the Court,
by leave of the Judge of the Court in which the order of

25 imprisoriment was made.

XCVI. And be it epacted, That if any Officer or Pusishment
Bailiff of any Court holden under this Act, shall be Pfmsuting
assaulted while in the execution of his duty, or if any cuiog goods
rescue shall be made or attempted to be made, of any *"**

30 goods and chattels or other property seized under a pro-
cess of the Court, the person so offending shall be liable
to a fine not exceeding fire pounds, to be recovered by
order of the Court, or before a Justice of the Peace of
the County in which such Court is situate, as hereinafter

35 provided ; and it shall be Jawful for the Bailiff of the
Court, or any peace officer inany such case, to take the
offender into custody, (with or without warrant,) and
bring him before such Court or Justice accordingly.

XCVII. And be it enacted, That in case any Bailiff of Penslty on
40 any Division Court holden under this Act, who shall be 'y c*s8
employed to levy any execution against goods and chattels, Plaiuif by
shall, by neglect or connivance or omission, lose the feepeance.
opportunity of levying any such execution, then upon
complaint of the party aggrieved by reason of such ne-
45 glect, connivance or omission, if he shall think fit so to do,
(and the fact alleged being proved to the satisfaction of
the Court, on the oath of any credible witness,) the Judge
shall order such Bailiff to pay such damages as it shall
appear the plaintiff has sustained thereby, not exceeding
50 in any case the sum of money for which the said execu-
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tion issued, and the Bailiff' shall be liable thereto; and
upon demand made thereof, and on his refusal so to pay
and satisfy the same, payment thereof shall be enforced
by such ways and means as are herein provided for
enforcing judgments recovered in the said Court. 5

Tow cliims XCVIHI And be it enacted, That if any claim shall be

N .o made to orin respect to any goods or chattels or property

upon mods taken i execution under the process of any Court holden

i, under this Act, or by any person not being the party

shall b azainst whom such process has issued, it shall be lawful 10

determined:—for the Clerk of the Court, upon application of the officer
charged with the execution of such process, as well be-
fore as after any action brought against such officer, to
issue a summons calling before the said Court as well the
party issuing such process as the party making such 15
claim, and thereupon any action which shall have been
brought in any of Her Majesty’s Superior Cowrts of
Record, or in a Local or Inferior Court inrespect of such
claim, shall be stayed, and the Court in which such ac-
tion shall have: been brought, or any Judge thereof, on 20
proof of the issue of such summons, and that the goods
and chattels or other property were so taken in execution,
may order the party bringing such action to pay the cost
ot all proceedings had upon such action after the issue of
such summons out of the Division Court, and the Judge 25
of the Division Court shall adjudicate upon such claim,
and make such order between the parties in respect
thereof, and of the costs of the proceedings, asto him
shall seem fit, and such order shall be enforced in like
manner as any order made in any suit brought in such 30
Court, [and such order shall be final and conclusive be-
tween the parties.]

Application of ~ XCIX. And be it enacted, That the moneys arising from

moeysieiel any penalties, forfeitures and fines imposed by this Act,

under this Act. When paid and levied, shall (if not by this Act directed to 35
be otherwise applied,) from time to time be paid to the
Clerk of the Court by which the same shall be imposed,
and shall be paid by him into the hands of the Receiver

General for the general uses of the Province.

Mude of C. And be it enacted, That in all cases in which 40

'r’fffffﬁ‘:)’."ﬁf“” by this Actary penalty or forfeiture is made recoverable

fr:)ornpj‘ti;qu:i«; befo.re a Justice of the Peace, .it shall be lawful for §uch

of the Peace,  JUStice to summon before him the party complained
against, and on such summons to hear and determine the
matter of such complaint, and on proof of the offence to 45
convict the offender, and to adjudge him to pay the pen-
alty or forfeiture incurred, and to proceed to recover the
same, although no information in writing shall have been
exhibited before him, and all such proceeding by sum-
mons wibthout information in writing, shall be as valid and 50
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effectual to all intents and purposes, as if an information
in writing had been exhibited.

CL And be it enacted, Thatin all cases where any Formof
conviction shall be ‘had for any offence committed 4gainst offences
5 this Act, the form of conviction may be in the words or 35uine: this

to the effect following, that is'to say:

Be it remembered, That on this day of
in the year of Our Lord ..  A.B.
is convicted before one of Her Majesty’s

10 Justices of the Peace for the ‘Courity of .
or before a Judge dtting under 4n ‘Act passed, in the
, ~ yedrof the Reign of Her Majésty Queen
Victoria1 intituted, « An Act, &e., (insert the title of this

Act,) of bavidg (7ole the offefice); dnd I (or we) .
15 the said do adjudge
the said to forfeit and pay for the
same the sum of  or to be committed to the Com-
mon ‘Géol of tlie County of for the space
of : Given undeér hahd ‘and séal the

20 day and year aforesaid.

‘CH. And be it edacted, Th&t no order, verdict or Foprogeed-
judgment, or 6ther proceedings Hiade coficerning ahy of gushed, &e.
the matters #foresaid,shall be quashed or vadated for any ?"r want of
thatter 6f form.' orm.

25 'CHM. Awd for the protection of personsHefing ifi'the Protection of
exectition of this' Act; Be it enacted, That-all dfibhs and K oeention of
prosécutions ‘to be céminénced dgainst aly pHrson Tor this Act
any thing dofe in purSusiice '6fthis At shall Bé 1418 and
tried in the County where the fact was committed, and

30 shall'be eomneticed withih ‘six dalendar mibnthS'after the
fact was committed, and not afterwards of othérwise ;
and notice in writing of such action 4iid of 'tHE -cause Notics of
thereof shall be given to the defendant, one calendar *™
month at least before the commencement of the action;

35 and no plaintiff’ shall recover in any such action, if tender Tender of
of sufficient amends shall have béen made before such 2u&cient '
action brought, or if after action brought, a sufficient sum the action.
of money shall have been paid into Court with costs, by
or on behalf of the defendant.

40 CIV. And be it enacted, That if any person shall Ia certain
bring any suit in any of Her Majesty’s Superior Courts Sya & shal
of Record in respect of any grievance committed by any recorer no
Clerk, Bailiff or Officer of any Court holden under this ***

Act, under colour or pretence of the process of the said

45 Court, and the Jury upon the trial of the action shall not
find greater damages for the plaintiff than the sum of

no costs shall be awarded to the plaintiff
insuch action, unless the Judge shall certify in Court
upon the back of the record, that the action was fit to be

50 brought on in such Superior Court.
D57
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CV. [And whereas the amount_of business in cer-
tain Divisions is not so great as to require the holding of
Courts therein once in every two months, while from the
remoteness and inaccessibility of the same, the holding
of the said Courts therein is, especially at certain seasons 5
of the year, attended with great difficulty: Be it there-
fore enacted, That if it shall be certified to the Governor
in Council, by the Magistrates of any County in Quarter
Sessions assembled, that in any Division of such County,
it is expedient for the above causes that such Courts 10
should be held there less frequently than once in every
two months, it shall and may be lawful for the Governor
in Council to order sueh Courts to be held therein, at
such periods as to him shall seem fit: Provided always,
that such Courts shall be held in any such Division at 15
least once in every six months, and that it shall be lawful
for the Governor in Council to revoke ‘any such order at
pleasure.]

CVIL And be it enacted, That in construing this Act,
the word ¢ County” shall include any two or more Coun- 20
ties united for judicial purposes.

CVIL Provided always, and be it enacted, That all pro-
ceedings in the execution of the said Actsinthe preamble
to this Act recited, or any of them, commenced before
the passing of this Act, or before the day appointed for 25
its going into operation, shall be as valid to all intents
and purposes as if this Act had not been passed, and may
be continued, executed and enforced against all persons
liable thereto in the same manner as if they had been
commenced under the authority of this Act. 30

CVIIL. And be it enacted, That this Act shall come
into force on the day of
next, and not before.
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SCHEDULE B.

TORM OF SUMMIONS.

A. B., Plaintiff,

Between and
C. D., Defendant,

To C. D., the above named defendant.
You are hereby summoned to be and appear at the next sittings
of the first (or as the case may be) Division Court in and for the

County of (or United Counties of as the
case may be) to be holden at in the Town-
ship of on the

day of 18 , to answer to the above-
named Plaintiff for the causes set forth in the Plaintifi”s statement of .
claim hereunto annexed numbered yand th

in the event of your not so appearing the Plaintiff may proceed to
obtain judgment against you by default.

Dated this day of 18 .
By the Court,

Clerk.
Norice.

Take notice that if the defendant desires to set off any demand
against the Plaintiff’ at the trial or hearing of the cause, notice
thereof containing the. particulars of such demand must be left with
the Clerk of the said Court, at least six days before the caid trial or
hearing, and that ‘}i;tbe Plaintiff or Defendant desire to take the
benefit of anry Statute of Limitation or other Statute, notice thereof
must be left in like manner with the said Clerk at least six days
before the said trial or hearing.

Memorandum to be subscribed on the Summons.

N. B.~—This Summons is to be served within calendar
months from the data thereof, including the day of such date, and
not afterwards.

Indorsement to be made on the Summons after the cervice
thereof.

This Summons was served by me, X. Y., on
on the day of 18

X. Y.
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SCHEDULE C.

COVENANT BY THE CLERK OR BAILIFT.

Know all men by these presents that we J. B., Clerk (or bai-

liff as the case may.be) of the Division Court number in the
County of S. S. of in the
said County of ,and P. M., of

in the said County of
Do hereby jointly and severally for ourselves and for each of our
heirs, executors and administrators covenaot and- promjse that J.
B., Clerk (or bailiff) of the said Division Coust (as the case may
be) shall duly pay over to such person or persons entitled to the
same all such monies as he shall receive by virtue of the said
Office of Clerk (or bailiff, as the case may be) and shall and will
well and faithfully do and perform the duties imposed upon him as
_such Clerk, (or bailiff) by Law, and shall not misconduct himself
in his said Office to the damage. of any person being a party in any
legal proceeding ; nevertheless it is hereby declared that no greater
sum shall be recovered under this covenant against the several
parties thereunto than as follows that is to say :

Against the said J. B. in the whole,

Against the said J. S..coceiiveiannaas

Against.the said P. Muverersreneacs .-

In witness whereof we have to these presents set our hands and
seals this day of in the year of

Ouar Lord one thousand: emht hondred and -

Slgned sealed and del:vered
in the presence of

~ SCHEDULE D.

——

County of A. B. of
in the County of (kere olate the County) the Plaintif (on Agent,
as the case may be) maketh oath and saith, that C. D., (the
debtor’s name) is (or are) justly and truly indebled to (the credi-
tor’s name) in the sum of of lawful maney
of Canada, for (kere state the cause of action briefly): and this
Deponent further saith, that he hath good reason to believe, and
verily doth believe, that the said C. D. hath absconded from this
Province with intent and design to defraud the said A. B. (ke
creditor) of the said debt, and hath left personal property liable to
seizure under execution for debt within the County of

; or that the said C. D., is (or are) about to abscond
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from this Province, or to leave the District of
with intent and 'design to defraud the said (the
creditor) of the said debt, taking away personal estate liable to
seiznre under execcution for debt; or that the said C. D. is con-
cealed within the District of to avoid being
served with Process, with intent and design to defraud the said
(the creditor) of his said debt; and this
Deponent further saith, that this affidavit (or affirmation, as the
case may be,) is not made, nor the Process thereon to be issued,
from any vexatious or malicious motive whatever.

A. B.
Signature of Deponent,
Sworn (or affirmed as the case may be) before me, the

day of one thousand eight hun-
dred and
SCHEDULE E.
County of 2
(Rere insert the Counly)

To A. B., Bailiff of the Division Court.of the said County of
(or to A. B., a Constable of the County of
(as the case may be).

You are hereby commanded to attach, seize, take and safely keep
all the personal estate and effects of C. D., (naming the debtor)
an absconding removing or coucealed debtur, of what nature or
kind so ever, liable to seizure under execution for debt within the
County of (here name the County) or a sufficient portion thereof
to secure A. B. (here name the creditor) for the sum of (kere
state the amount sworn to be due) together with the costs of his
suit thereupon, and to return this warrant with what you shall have
taken thereupon, to the Clerk of the (ere state the number of the
Division) Division Court of the County aforesaid forthwith :—and
herein fail not. -

Witness my hand and seal, the day of
18
E. F. (L. S.)
Judge, Clerk or Justice of the Peace, (as the case may be).



