Technical and Bibliographic Notes / Notes techniques et bibliographiques

The Institute has attempted to obtain the best original copy L'Institut a numérisé le meilleur exemplaire qu'il lui a été
available for scanning. Features of this copy which may be possible de se procurer. Les détails de cet exemplaire qui
bibliographically unique, which may alter any of the images sont peut-étre uniques du point de vue bibliographique, qui
in the reproduction, or which may significantly change the peuvent modifier une image reproduite, ou qui peuvent
usual method of scanning are checked below. exiger une modification dans la méthode normale de

numeérisation sont indiqués ci-dessous.

Coloured covers /
Couverture de couleur

Covers damaged /
Couverture endommagée

Covers restored and/or laminated /
Couverture restaurée et/ou pelliculée

Cover title missing / \/
Le titre de couverture manque

Coloured maps /
Cartes géographiques en couleur

Coloured ink (i.e. other than blue or black) /
Encre de couleur (i.e. autre que bleue ou noire)

Coloured plates and/or illustrations /
Planches et/ou illustrations en couleur

Bound with other material /
Relié avec d'autres documents

Only edition available /
Seule édition disponible

Tight binding may cause shadows or distortion
along interior margin / La reliure serrée peut
causer de 'ombre ou de Ia distorsion le long de la
marge intérieure.

Additional comments / Continuous pagination.
Commentaires supplémentaires:

Coloured pages / Pages de couleur

Pages damaged / Pages endommagées

Pages restored and/or laminated /
Pages restaurées et/ou pelliculées

Pages discoloured, stained or foxed/
Pages décolorées, tachetées ou piquées

Pages detached / Pages détachées
Showthrough / Transparence

Quality of print varies /
Qualité inégale de I'impression

Includes supplementary materials /
Comprend du matériel supplémentaire

Blank leaves added during restorations may
appear within the text. Whenever possible, these
have been omitted from scanning / Il se peut que
certaines pages blanches ajoutées lors d'une
restauration apparaissent dans le texte, mais,
lorsque cela était possible, ces pages n'ont pas
été numérisées.



. May, 1867.] LAW

JOURNAL.

[VoL TN, N. & - 11

Oscoopr Hann, Easrer Tery, 1867.

DIARY FOR MAY,

1. Wol .. St DNalip o St. James. Grammar and Common '
Schoul Funds apportioned.  Cu. Treasurer to

N ko up books and enter atrears. ;

4, Saf. ... Articles, &c., to be left with Secretary of L. S, |

5, SUN. T ond Sunday allcr Euster. :

19, SUN... 31d Sunday ofter Buter. }
15, Wed... Lastday fur service fur County Coust.

10. SUN... 4th Sunday aftcr Easter. l

529, Mon... Enster Term cominences.
¥ ag, Friday Queen's Birth-day.
% :05 Gat. ... Dectare for County Court.
.26, §C Rogation.
"2, Wedo Appenls from Chapcery Chambers. Notlees for
Chancery re-hearieg Term 10 be served.
). Thurs. iscenaion.
© 81 Friday Last day for Court of Revision finally to revise
Assessment Roll.

TXEE

Wpper Canade Lo Jowrnal.

MAY, 1867.

0SGOODE IIALL—EASTER TERM, 1867.
CALLS TO THE BAR.

Students to the number of twenty went up
for examination this Term, but fourteen only
were considered competent. The names of .
the successful candidates are :—

Messrs. James Fisher, B. A., Stratford (with-

- out an oral examination); S. C. B Dean,
Millbrook ; C. Givins, M.A., Toronto; P.
McCarthy, Toronto; T. W. Thompson,
Ottawa; G. W. Ostrum, Belleville; D. I
“Preston, L.L.B., Toronto; Thomas Dixon,
Toronto ; W. R. Bain, M.A., Goderich; 1L
* Thorne, Toronio; F. E. Kilvert, Hamilton;
" F. Holmested, Toronto ; J. N. Blake, Toronto ;
=R I. R. Munro, Hamilton.

ATTORNEYS

ADMITTED.

Out of twenty-five who presented them-
" selves only one gentleman, Mr. J. Magee, of
~ London, was at once declared entitled to be
admitted, he not being required to undergo
the oral test.  Of the others, R. S. Kinnings,
Goderich; John McLean, Toronto; Thomas
Dixon, Toronto; C. Givins, M.A., Toronto;
John Matheson, Woodstock; A. P Devlin,
8t. Catharines ; N. G- Bigelow, B. ., Toronto ;
W. Bell, Ihmxlton James Gowans, S.u'ma,
passed the necessary written examination, but
‘not being so successful in the oral, were
‘required to present themselves again during
this Term, when they will doubtlﬂca reccive
cerhﬁcates.

©enehuraging.
1 . . . . .
propricty of making any reduction in fees at

It is a highly honorable position to Le a
member of the legal profession, but the advan-
tages in @ material point of view are not, if
we are to belicve the complaints we hear on
cvery side, so great as the fond anticipations of
thase choosing the law as a profession would
lead them to suppose.

When we remember that, if any thing,

" there is less for lawyers to do now than there

was <ome years ago, and that this business is
divided between nearly twice as many practi-
tioners, and that fees have in some cases been
reluced, whilst the expenses of living have
increazed i o very marked and appreciable
manner, the pro-pects arc anything but
And in speaking of thix, the

the prevent time, such as has lately been
done in the certain cases in the Court of
Chancery, has been questioned.

The first of the three-weeks Terms com-
menced on Monday, the 20th of this month.
The wew arrangement is likely to be an
improvernent upon the old, unless indeed,
practitioners and counsel allow the business

- to lic over tili the last wecek or so, and then

vainly try to crowd into one weck what could
easily and comfortably have been done in

1
; two.

We notice that the beginning of the cnd,
with regard to the much talked of fence in
front of Osgoode Iall, has been reached by
the commencentent of the iron railing which
is to surmount the stonework. It is almost
100 soon to express an opinion as to the effect
of the design—but as there are always those
that are never happy unless they are grum-
bling, and as “tastes differ” even amongst
those willing to be pleased, an endless variety
of opinions will be entertained; so far how-
ever there is the promise of a massive and
handsome structure. But whether handsome
or otherwise, we are glad to see the fence
approaching completion.

The first number of the fourth volune of
the Practice Court and Chambers Reports,
commencing with cases decided in Michaelmas
Term last, has been issued by Mr. O'Drien
under the new arrangement. The third volume
wiil be completed by Mr. Robinson, we are
informed, without delay.

The judgment in Hummond v. Uclay,
given on the first day of this Term in the
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Court of Queen’s Bench, decides that the
dismissal from office of the plintiff by the
John Sandfield McDonald administration was
illegal, and that Mr. Hammond is, notwith-
standing, entitled to tho fees of the office. It
is not likely that the office will be given up
without a further struggle, and the decision
will doubtiess be carried to the Court of
Appeal.

Mr. Vice-Chancellor Spragge has returned,
and . again engaged in the arduous duties of
his position. We trust that his health has
received material benefit from his well.earned
Loliday.

An error crept into the notice of the termi-
nation of the proceedings in some of the
Jamaica prosecutions (against Nelson and
Brand), in speaking of the address to the
Grand Jury as having been delivered by
Chief Justice Erle. It should have been Chief
Justice Cockburn.

LONG VACATION.

The recent decision of Anderson v. Thorpe,
(ante p.101) does not seem to have altogether
satisfied the minds of the profession practising
in Chancery, as to the subject discussed in
that case, some objecting to the viewsexpressed
and others complaining of the practical effects
of the judgment.

The argument against the decision may
shortly be put thus:—The order referred to
in the judgment of the Honourable the Chan-
cellor in this case—No. 77 of the orders of
the 12th July, 1841—is expressly abrogated
and discharged by the first order of the orders
of May, 1850, and is not re-cnacted by the
orders of May, 1850, which also are abrogated
and discharged by the orders of June, 1853,
The orders of May, 1850 (orders 5 and 9)
refer to vacation.

As to how this matter was regarded by the
profession in 1851, the following from a legal
work on the practice of that date, may be
quoted, from which it appears that the order
No. 77 of the orders of 12th July, 1841, was
not then acted upon, and was considered to be
abrogated and discharged by the orders of
May, 1850. In remarking upon this order it
is said:—

“ This is copied from the English order 84 of
1845.

On the principle expressio unius est ecrclusi.
alterius, it would scem that the time of vacation
does count for all proceedings except those abome
mentioned, which produces & somewhat anomafous
result, For instance, the time for answerirg
must count, and so for want of answer a travers.
ing note may be filed and followed up by a
replication. Then the defendant wonld be put to
a motion for leava to angwer, and although vaca.
tion, if the court s ..d sit, the plaintiff for all
that appears by the orders, must appear and
answer the motion, or run the risk of its being
granted. The time for passing publication uls
counts, and therefore the examination of witnesse,
may often be necessary in vacetiun, although it
is generally supposed that the court does not sit
in vacation, except under -circumataaces of a
special nature—such as to hear motifons for in
junctions, which will not admit of delay. Itisa
question whether it would not be preferable t,
abolish the vacation or extend its effect to othu
proceedings than those named in the order.”

It is also argued from the foregoing that the
Iong vacation at the date of 1850, anly applied
to ‘“certain cases” mentioned in order No. ¢
of the orders of May, 1850, and that a pro-
ceeding in the masters office as well as the
‘“ other” proceedings referred to, were 7!
within the terms of that order.

The decision in this case will operat
injuriously to country masters, and be a source
of great inconvenience to some praetitioners,
and possibly render void a variety of pro-
ceedings taken under an impression at var-
ance with tke decision in this case. On the
other hand it is contended that a contrary
decision would do away with wany of the
benefits of the vacation, and enforce the trans
action of business which it was neverintendel
should be required to be done in vacation.

No steps were taken to obtain a re-hearing
in this case ; if otherwise and the decision hal
been reversed, an order perhaps would hav
been promulgated, settling the practice more
definitely.

JUDGMENTS—EASTER TERM, 1867

QUEEN'S BENCII.
Present— Drarer, C. J.; Hagarty, J.
Morr1soxn, J.
Tuesday, May 21, 186i.

Hammond v. McLay.— Action by plaintid
claiming to bo Registrar of the County of Bruct
for fees received by defendant.— Verdict for
plaintiff.—Rule nisi for new trial discharged.

and
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Mclay v. Lees.—Rule nisi for new trial dis-
charged.

Durtnell v. Quarter Sessions of Prescolt and
Russell —Rule discharged. The Court remarked
upon the fuct of there being a variety of services
required from Clerks of the Peace for which no
remuneration is provided.

Fuzgibbon v. The City of Toronto was 1eferred
to by the Court, but no judgment could be given
a3 the fucts were not sufficiently before the court.

Some of our young friends might like further
to discuss the knotty point presented to them
in a case tuken from an old volume of Reports,
entitled,

STRADLING v. STILES.

Le report del case argue en le common banke
devant touts les justizes de le inesme banlke,
enlequart. An duraygne de roy Jacques,
entre Matthew Stradling, plant. and Peter
Stiles, def. en un action propter certos equus
coloratos, Anglice, pied horses, post. per le
dit Matthew vers le dit Peter.

Sir John Swale, of Swale Hall, in Swale
Dale, fast by the river Swale, knt. made his
last will and testament; in which, among
cther bequests, was this, viz. :

“Out of the kind love and respect that I
bear unto my much honored and good friend,
Mr. Matthew Stradling, gent., T do bequeath
unto the said Matthew Stradling, gent., all my
* black and white horses.” The testator had

siy black bhorses, six white horses, and six

pied horses.

The debate therefore was, whether or no
the said Matthew Stradling should have the
said pied horses by virtue of the said bequest.

Atkins apprentice pour le pl. moy semble
que le pl. recovera.

And first of all it seemeth expedient to con-
sider what is the nature of liorses, and also
what is the nature of colors ; and so the argu-
ment will constantly divide itself in a twofold
way ; that is to say, the formal part and the
substantial part. Horses are the substantial
part, or thing bequeathed ; black and white
the formal or descriptive part.

Horse, in a physical sense, doth import a
certain quadruped or four footed animal,
which by the apt and regular disposition of
certain proper and convenient parts, is adapt-
ed, ftted 2nd constituted for the use and need
of man. Yea, so necessary and conducive was
thir animal conceived to be to the behoof of
the commonweal, that sundry and divers acts
of Parliament have from time to time been
made in favor of horses,

1st Edw. VI. Makes the transporting horses
out of the kingdom no less a penalty than the
forfeiture of forty pounds.

2nd and 3rd Edward VI. Takes from horse-
dealers the benefit of their clergy.

_._And the statutes of the 27th and 32nd of
- Henry VIIL condescend so far as to take care

of their very breed ; these our wise ancestors
vrudently forseeing that they couid not better
take care of their own posterity than by also
taking care of that of their horses,

And of so great esteem are horses in the
eye of the common law, that when a knight
of the Bath committeth any great and cuor-
mous crime, his punishment is to have his
spurs chopped off with a cleaver, being, as
Master Bracton well observeth, unworthy to
ride on a horse.

Littleton, section 313, saith :—

* If tenants in common make a lease reserv-
ing for rent a horse, they shall have but one
assize, because saith the Look, the law will
not suffer a horse to be severed.”

Another avgument of what high estimation
the law maketh of a horse!

But as the great difference seemeth not to
be so much touching the substantial part,
horses, let us proceed to the formal or descrip-
tive part, viz., what horses they are that come
within this bequest.

Colors are commonly of various kinds and
different sorts; of which white and black are
the two extremes, and, consequently, com-
prehend within them all other colors whatso-
ever.

By a bequest, therefore, of black and white
horses, gray or pied horses may well pass;
for wiien two extremes or remotest ends of
anything are devised the law, by common
intendment, will intend whatsoever is contain-
ed between them to be devised too.

But the present caseis still stronger, coming
not only within the intendment but also the
very letter of the words.

By the word black, all the horses that are
black are devised; by the word white, are
devised those that are white; and by the same
word, with the conjunction copulative and,
between them, the horses that are black and
white, that is to say, pied, are devised also.

Whatever is black and white is pied, and
whatever is pied is black and white: ergo,
black and white is pied, and, vice versa, pied
is black and white.

If therefore black and white horses are
devised, pied horses shall pass by such devise;
but black and white horses are devised; ergo.
the plaintiff shall have pied horses.

Catlyne, Serjeant,—

Moy semble al’ contrary, the plaintiff shall
not have the pied horses by intendment; for
if by the devise cf black and white horses, not
only black and v/hite horses, but horses of any
color between these two extremes may pass,
then not only pied and gray horses, but also
red and bay horses would pass likewise, which
would be absurd, and against reason. And
this is anether strongargument in law—2Nih1l,
quod est contra rationem, est licitum ; for
reason is thelife of the law, nay the common
law is nothing but reason; which is to be
understood of artificial perfection and reason
gotten by long study, and not of man’s natural
reason ; for nemo mascitur artifer, and legal
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rorson 8! swmmet patio; and therefore if all
the reason that is dispersed into so many
Gterent heads were united into one, he could
o mahe such a law as the law of England ;
heentise by many suceess‘ons of ages it has
Teen tried and retried by grave and learned
men! so that the old rule may be verified in
i—Neminem oportet esse leyihus sapienti-
e,

As therefore pied horses do not come within
e intendiment of the hequest, so neither do
siey within the letter of the words.

A pied horse is not a white horse neither
i+ 2 pied a black horse; how then can pied
horses come under the words of black and
white horses?

Lesides, where custom hath adapted a cer-
tin determicate name to any one thing, in all
G ovises, feofments and grants, that certain
une shall be made use of, and no uncertain
c.reumiocutory deseriptions shall be allowed ;
for certainty is the father of right and the
riother of justice.

Le reste del arzument jeo ne pouvois oyer,
war jeo fui distarh en mon place.

Le court f2it longement en doubt’ de c'est
winiter, et apres grand deliseration cu.

Juadgzment fuit donne pour le pl. 2dsi eausa.

Motion in arrest of judgment that the pied
Liorses were mares; and thereupon an inzpec-
tion was prayed.

It sur ceo le court advisare vult,

SELECTIONS.

LAW IN ROMANCE.
{Continued from p 94.)

'The novel commences with a recital of cir-
cumstances which had occurred twenty years
prior to the commencement of the tale.  Siv
Joseph Mason, knight, cying, hal left i-sue by
his first wife,—one son, Joseph Muson, and
three married daughters; also a seeond wife,
a lady forty-five years his junior, and by her
one son two years of age. Ilis real estate
consisted of Groby Park and Orley Farm, the
latter the swmaller of the two. IHis will left
Lioth these estates to his cldest son, with mode-
rate provision for his second wife and her boy
Lucius. But a codicil was found, by which
Orley Farm was bequeathed to Lucius, and
£2000 settled on one Miriam Usbech, the
daughter of Jonathan Usbech, an attorney who
attended Sir Joseph at the making of the will
and codicii. This money was, however, not
to come out of the son Joseph's portion, but
out of the second wife’s. The validity of the
codicil was contested. It was in the hand-
writing of the widow, witnessed by Jonathan
Usbech, John Kennedy, 2 clerk, and Bridget
Bulster, a maid-servant. Jonathan Usbech was
dead. The clerk swore to his signature and
that of the testator, remembered witnessing a
document about that time, and that Usbech
was present. The maid remembered signing,

and sceing her master sign, and recolleet. !
sceing Usbeeh have a pen in his hand. N
remembered that the matter had been expla.
ed at the time.  The widow testified that <t
had drawn up the codicil at Usbeeh's dietatia,
in her husband’s hearing, because the Taitg
had the gout, and had seen all parties sign i+
This is substantially the material testimon
Mr. Trollope, not being a lawyer, also puts
into his novel testimony, reminding one of U,
* red kidney pertaties which was three pour, |
tuppence happenny” of Mrs. Cluppins, .
which would not find its way into **'Ten Tho.
sand 2 Year.,” For instance, Miriamn Usbueh,
the legatee under the codicil, is called,  Sts
is *“a simple girl of seventeen,” and testilios:
“IIer father had told her once he hoped N
Joseph wouldmake provision for her. .. . Sl
had known Sir Joseph all her life, and did ue
think it unnatural he should provide for her”
and so on. Mr. Trollope, hewever, in spitef
his ignorance of the rules of evidence, has the
sense not to go into estoppels and base fees.
e does not venture out of his depth into ab-
struse legal technicalities; and the only ques
tion in his Look is one of fact as to the wili.
The will is admitted to probate. The mother
and son take possession of the disputed farm,
and, twenty years after, the story opens with
the recital already given. Ilere the author
takes up the thread, and advances, witi his
careful, and sometimes tedious minuteness, to
the working out of his plot. Miriam Usbech,
“the simple girl of seventeen,” is now nate
rally thirty-seven, and has a disagreeable attor
ney for a husband named Dockwrath, a tenant
to Lady Mason. Lucius, assuming chargeo
his property, expels him from his tenancy;
and hence the wrath, which, like that of the
son of Peleus, pvol Ayatoig dAyé é0yrer. Dodk
wrath, enraged, goes home, scarches amon:
his father-in-law’s papers, and finds a certar
document, takes the cars for Groby Part. ani
lays it before Joseph Mason, the unsuccossfu
contestant of the will. This is a deed of
paration of partnership between Sir Josept
Mason and one Martock, dated July 14, 15—
the same date as the codicil, and witnessed br
Jonathan Usbech, Bridget Bolster, and Joks
Kennedy, the scme witnesses. Consultatie:
is had with attorneys in London. The wi
nesses are visited, and they declare that tis
signed but onc paper on that date. Tt is there
fore determined as the best means of gainin:
the estate, as well as to satisfy the indignwt
elder son’s thirst for revenge, to have Lad
Mason indicted for perjury at the former ris
She is brought before a magistrate, and con-
mitted to take her trial at the next Assizes.
The character of the accused lady is wel-
drawn. She is represented as a woman @
considerable beauty and dignity, of unblemist
ed character, and still retaining in her midd!
age much of the fascination of her youth. A
the previous trial, she had given her testimodf
with clearness, firmness, and apparent trulb
All the county believe her innocent. One
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ity fl}‘SL men, Sir Peregrine Orme, proposes
ArTiage to her after the accusation is made
Publje,
ward againgt her, and sympathy is universal.
i\lye harrister retained to dcfenq her, M.r. Fur-
re aly had appeared at the previous .tna], and
Course had been at once made to him. Per-
iaps the art of the master is better displayed

No act of her life can be brought for- !

t ¢ delincation of this barrister’s character :
3N in any other portion of the book, There
w}?_ truth, "a nicety, in the lights and shades, -
‘Mch Mr, Warren, with all his wit and expe- |

L:’“Ce, has failed to show in Mr. Subtle or Mr.
dooX. Not simply is this cffected by the
“Cription of his appearance or his attain-
i e0ts, but in the development of his character
on 1¢ progress of the story ; so that, without
herg Quotation, no justice can be done to it
€. There is a reality about the whole which

:{‘)’-“.ies us almost suspect that Mr. Trollope has
ﬁr?‘ed a living man into his tale. A man of

Ucyc’ ive, who, up to forty, had attained little
ess,—then won it by hard work; tall
;qr“ﬂr.e, ’with nose straight ):gnd long, gl‘ny’cyes ',
Ql?ctlﬁed, not in the Old Bailey, but in the
0055&5 Bfnch, and esg)ccially (ilnt th]e’ Divohrcc
Nee h:, had‘lgz,ercln}lez((}l“fi? I?iosugupp(:)r]tl;m a.x?d fxrcl:
sorﬁed in his countenance his assurance of this
in“ndncss, and the assurance of unsoundness
the cause of his opponents.”” And now
“ging a lesson of cthics, which Mr. Trollope
%0“1(1 thus delicately give the profession. The
d(’::iebfii prcl:'ination [il'()\' the t\‘}z\}sis .n(;hlutte;]y
«1; and though no word is said to the
};:ﬁst.?r, ,yct, in sp?tc of the rcgard, almost
Qli:nrilmc’ which he entertains towards hig fair
Ruilyy Sl}llell‘)(':gmsr t<]> f:zel slfxe 1sdggllty. .1And
Sip 4 LREN and has confessed her guilt to
b ; SFtgrine to prevent the marriage which
$he 128 offered her. She has confessed that
ky vﬂs forged the codicil. Yet her counsel
he is ; TNothing of this except as surmise. Thus
O pod to retain Mr. Chaffanbrass, the great
Smm dlley lawyer; and, as attorney, one Mr.
ha) CO‘OH Aram, whose practice is in the crimi-
Ngj e‘“‘ts. Consultations are had; and though
va| ‘hP‘Of those persons express to Mr. Furni-
tip oI belief in their client’s guilt, he sees
eir faces
“ .
“ wh hy» say Mr. Chaffanbrass’s .thoughts,
Iy, g’ am I retained, unless she is guilty?
With 0t People do not need me.” Associated
G"&ha ©se counsel is a younger man, Mr. Felix
the omﬁ"the hero, or walking gentleman, of
Who t;; r—the antipodes of Mr. Chaffanbrass,
sugpect, if"t,lhthis wise, with indorsement, we
« e author :—

) t}leeot" our culprit as we did in the old days
he o wceal, If luck will carry him through
:’Q k’mvf 10,“2115}181'68, we let him escape, though
l'&l?"&ge f“m to be guilty: we give him the ad-
ltin hiso every technieality, and teach him to
% ton, he 7R defence, if nature has not sufficiently
Op ratﬁ t him already. ... We teach him to lie,
%ny €r we lie for him, during the whole cere-

is trial. We think it merciful to give

him chances of escape, and hunt him as we do 2
fox, in obedience to certain laws framed for hiz
protection. A guilty man, as such, should have
no protection, none which may tend toward con-
cealing his guilt.  7Ull that be ascertained, pro-
claimed, and made apparent, every man’s hand
should be against him, . . .. For the protection of
his innocence, let astute and good men work their
Dbest ; but for the concealment of his guilt, let no
astate or wood man work at all.  Let him have
his defender, the defender of his possible inno-
cence, not the protector of his probable guilt.”
This is pretty, but hardly practical. llow
counsel could practically play this extraordi-
nary part 5 and why, before trial, innocence
should be assumed as only possible, and guilt
as probable, and not thereverse; and whether
this be not the doctrine that every man is

|« presumed guilty until he is proved innocent,”

it is not worth while to diseuss. Tt is the text
to the lesson of the trial; let us go to that.
The three counsel take their places, cach with
the feclings we have described, and alike igno-
rant, as a matter of fact, of their client’s guilt
or innocence. Dockwrath the attorney is call-
ed, and describes how he found the dced of
separation. 1is cross-examination by the Old
Bailey lawyer, is amusingly described :—

“Tt was pretty to see the meek way in which
Mr. Chaffunbrassrose to his work ; how gently he
siiled ; how he fidgeted about a few of the papers,
a3 though he were not at first quite master of the
situation; and how he arranged his old wig in a
modest, becoming manner, bringing it well for-
ward over his forehead.  His voice also was low
and soft, so low thatit was hardly heard through
the whole court ; and persons who had come fur
to listen to him began to be disappointed:” later,
“he had pushed back his wig a little, and his eyes
had begun to glare with an ugly red light.”

Mr. Dockwrath's malice is exhibited: then
follow the evidence as to the accused, and her
testimony at the former trial, and the proof of
the genuine document. Then the two wit-
nesses to the deed are brought to swear they
signed but one paper on that day. Kennedy's
testimony is badly broken on cross-examina-
tion, but the maid Bridget Bolster’s testimony
is stronger. No witnesses are called for the
defence. The character of the accused is too
well known. Ft is evidently a close case. The
two senior barristers do their work well. The
junior is disgusted because Mr. Chaffanbrass
exposes Dockwrath’s motives of malice towards
the accused, which he thinks not material to
the merits of the case, and because he thinks
his client may be guilty. Furnival closes.
His address is stated to have occupicd three
hours. His peroration is given at length, It
concludes thus :—

«¢ And now I leave my client’s case in your
honds. Asto the verdict youwillgive T have no
apprehension.  You know as well as I do that she
has not been guilty of this terrible crime. That
you will so pronounce, I do pot for & moment
doubt. But I do hope that that verdict will be
accompanied by some expression on your part
which may show to the world at large how great
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has been the wickedness displayed in the accu-
sation.””

“ And yet,” says Mr. Trollope, «yet, as he sat
down, he knew that she had been guilty. To his
car her guilt had never been confessed ; but yet
he knew that it was so, and, knowing that, he had
been able to hold them up to the execration of all
around him, as though they had committed the
worst of crimes from the foulest of motives! And
more than this, stranger than this, worse than
this, when the legal world knew—as the legal
world soon did know—that all this had been so,
the legal world found no fault with Mr. Furnival,
conceiving he had done his duty by his client in
# mauner becoming an English barrister and an
English gentleman,”

Let us be more just to Mr, Furnival and to
the legal world. He neither knew the guilt of
his client nor the probity of the witnesses.
He judged so. He knew nothing about it.
Nor is this a fallacy. Supposing him to have
been mistaken in this judgment, supposing

Lady Mason to have been unjustly accused.

with the strongest circumstances sgainst her,
if this advocate had failed in his duty, what
would then, not only his own conscience and
the legal world, but Mr. Trollope, have said to
him ? Let the author write a book, and repre-
s:nt this. But he will not; for he whose aim
is to paint men as they are, well knows, that,
as the profession which, more than all others,
is governed by the rules of logic and common
sense, no counterpart for such an advocate can
be found. And, without another line of ours,
let Samuel Johnson, once reputed a moralist,
be heard for a moment :—

«¢8ir,” said Mr. Johnson, ‘a lawyer has no
business with the justice or injustice of the cause
which he undertakes, unless his client asks his
opinion, and then he is bound to give it honestly.
The l{'usl:ice or injustice of the cause is to be de-
cided by the judge. Consider, sir, what is the
purpose of courts of justice? It is that every
man may have his cause fairly tried by men ap-
pointed to try causes. A lawyer is not to tell
what he knows to be a lie, he is not to produce
what he knows to be a false deed ; but he is not
to usurp the province of the jury and of the judge
and determine what shall be the effect of evidence
what shall be the result of legal argument. . . . If
lawyers were to undertake no causes till they
were-sure they were just, a man might be pre:
cluded altogetber trom a trial of his claim, though,
were it judicially examined, it might be foung a

. FY i ™Y
very just claim.

And again, on another occasion,—

« Boswell : < But, sir, does not affecting a warmth
when you have no warmth, and appearing to be
clearly of one opinion when you are, in reality,
of another opinion, does not such dissimulation
impair one’s honesty ? Is there not some danger,
that & lawyer may put on the same magk in com-
mon life, in the intercourse with his friends ¥'—
Johnson: ‘ Why, no, sir. Everybody knows you
are paid for affecting warmth for your client ; and
it is therefore properly no dissimulation: the
moment you come from the bar, you resume your
usual behaviour.’”’¢

* Boswell’s Johnson, Aug. 15, 1773. 1 Ib., Sept. 18, 1768,

One word to conclude * Orley Farm.”
jury return a verdict of *Not guilty.”
estate is voluntarily returned to its rightf“l
owner, and the story ends.

Of the class of novels which we have termed
the second, where we are merely brought int‘;.
court in one or more of the chapters, two?
the most entertaining come from the clever pe?
of Mr. Charles Reade. Mr. Reade seems ¥
have a fondness for law both in reality an
fiction ; for he not only sues his adverse criti
before tribunals of flesh and blood, but he ha®
introduced into two of his later novels, * Very
Hard Cash” and * Griffith Gaunt,” long a?
elaborate reports of cases in which the cre¥
tures of his fancy take part. These are very
striking and animated; though it does not dg
to look too closely at the rulings of the *shrev®
old judges,” as he calls them. For instance’
a real court would hardly admit, that, in 3"
an action for false imprisonment, where th°
issue was the insanity of the plaintiff, the df°
ing declaration of the plaintiff’s sister to M
sanity could be given in evidence, as in * Very
Hard Cash;” or that evidence of want of cha®
tity of a female witness was admissible
affect her character for veracity, as in * Griffit?
Gaunt” (Comm. v. Churchill, 11 Met, 536
Still they are amusing, and full of wit.
“Very Hard Cash,” after the author has lash¢
insane asylums to his heart’s content, his h¢
is represented as bringing his action for fal®
imprisonment. Then follows a dissertation ',
pleading. The defendant makes three plel‘sé
1st, not guilty; 2nd, that the plaintiff W"d
insane; 8rd, that physicians so certified 8°
advised the defendant, and that the defendd?
believed it. Then follows an amusing ch?
ter on what is termed the * Postponem®
Swindle.”

“In theory,” says Mr. Reade, “every Englislig
man has the right to be tried by his peers; y
in fact there are five gentlemen in every ¢
each of whom has, by precedent, the power, y
refuse him a jury by sunpl postponing the tr 1
term after term, until the death of one of the P,
ties, when the action, if a personal one, dies 7.
And, by a singular anomaly of justice, if a d€ ;.
dant cannot persuade A. or B., judges of the ©
mon law court, at what I venture to call—

THE POSTPONEMENT 8WINDLE, ot
he can actually go to C., D., E., one after ano% s
with his rejected application; and the pr.ev'ﬁ,;e
refusal of the judges to delay and bafile j%%iy
goes for little or nothing, so that the postp®
swindler has five to one in his favour.” pra

Sowe have a most amusing chapter of P4,
cal certificates as to parties and witp 4 -
especially of one obliging female Witl’less’g,
already nursing her deceased sister'’s chﬂdr:]y
sick with scarlatina,—who replied so pro™;
and obediently to the telegraph; * You U 4t
have scar. g'ourself, and telegraph the sa?
once, certificate by post.” Lo

Finally, Hardie v. Hardie comes Ol;;gued
the demurrer filed to the third plea is #'>s¢
by Colt, Q.C., who disapproves thereof b¢

rh
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pleaded by advice of Garrow, Q.C.
Q.C., ** was bricfed with Garrow's views, and
delivered them in court with more skill, clear-
ness, and effect than Garrow ever could ; then
sat down, and whispered over 1ather contemp-
tuouxly to Mr. Compton (the attorney), ‘That
i> your argument, T think.” * And, admirably
put,’ whispered the attoruey in reply : * Well,
now hear Saunders kuock it to pieces.””  The
court, however, maltreat Serzeant Saunders,
aund sustain the demurrer: so the cavse is tried
onissue joined in the first two pleas.  Every
one reads Charles Reade: so we all know, that
the plaintiff had it all his own way, and a
verdict of £3,500. Weonly quote ene amusing
instance of exawmination. Julia, the plaintift™s
lady-love, is undergoing cross-examination :—

» Saunders,—You are warmly interested in the
plaintilt’s suceess ?

Julia.—Oh, yes, sir.

Suunders.—You are attached to him?

Julia—Ah, that I do!”

And one o'er-true saying of a Yankee
wiess, that in Westminster Iall, they scll
justice ** darnation dear, Dut prime.”

Griffith Gaunt is fresh in all our recollec-
tions.  Whatever may be the merits of the

Still Colt, !

|
g

book, the trial is ingeniously told, and the ,

i lady's defence courageously and artistically
; conducted by herself.  She is indeed a second
Portia at the law, and has hardly, we think, a
councerpart in nature. But Mr. Reade thinks
a clever woman can do any thing. “She
bristled,” he says, ““ with all those fine arts of
defence that nature lends to superior women,
She entered on that defence before she spoke
aword, for she attacked the prejudices of the
court by deportment.”” Of course, we all
know that the stapid sot of a husband whom
she was accused of murdering had unhappily
not even been drowned, and would be made
10 turn up at the last moment., Yet the clever-
; ness of the dialogue, and the freshness impart-
ed toit by the ancient phrase in which it is
couched, carry one along agreeably to the end.

Among other fictitious scenes that rise before
the memory is the life-like trial of Effie Deans
in the ** Heart of Midlothian,” where the great
Wizard of the North resumed for a time his
wig and gown; and then the court-room in
Miss Edgeworth’s * Patronage,” where the for-
gery is detected by the discovery that a six-
pence placed under the secal of a deed bears a
later date than the instrument itself,—which
in boyhood we used to think a sign of extra-
ardinary acutencss on the part of the counsel
who discovered it, but which has since st -k
in our opinion, while our impression of the
nonsense of the incident has increased.

But what praise is sufficient for the great
suit of Burdell v. Pickwick,—that most laugh-
able but truthful satire on trial by jury ! From
the commencement of the chap ter, Mr. Perker's
formula, that * hungry or di:contented jury-
men always find for the plaintiff,” to the con-
clusion, in the elder Weller's sad apostrophe,
“0 Sammy, O Sammy! vy worn't there a

alleybi!™ it is replete with shrewd observation.
The surprise of Mr. Pickwick, that Segeant
Buzfuz, who was counsel for the opposite
party, dared to presume to tell Mr. Sergeant
Snubbin, who was counsel for him, that it was
a fine morning; the refusal of Mr. Starleigh to
exense the apothecary from jury duty on the
ground that he had no assistant, whereas he
ought to be able to afford to hire one in the
place of the boy, on whose mind the prevailing
impression was that epsom salts meant oxalic
acid, and syrup of senna landanum; Mr. Skim.
pin’s look at Mr. Winkle, on asking his name,
*inclining his head on one side to listen with
greit sharpness, and glancing at the jury
meanwhile, as if to imply that Lo rather ex-
pected Mr. Winkle's natural taste for perjury
would induce him to give some name which
did not belong to him,”—all these have so
much of truth and nature mingled with the
fun, that we can hardly believe Mr. Dickens
has not passed his days in a court-room.
“Chops and Tomato Sauce,” and “Put it
down a wee, my Lord: put it down a wee,”
have become household words; and we have
been surprised not to find them in our edition
of “Familiar Quotations.”

Mr. Thackeray has never carried us into
court, except very briefly, in the painful epi-
sode of Barnes Newcombe's brutal treatment
of his wife. Such matters do not suit his
genius 3 but he introduces us to coursel in
vacation, and gives the profession a fair hit at
their unseasonable persistence at law-talk.

“The British lawyers,” says Mr. Titmarsh,
travelling at Baden, “are all got tog ther; and
my friend Lamkin, on his arrival, has been car-
ried off by his brother sergeants, and become
once more a lawyer. < Well, brother Lamkin,’
says old Sir Thomas Minos, with his venerable
kind face, ‘ you have got your rule, I sec.” And
they fall into talk about their law matters, at a
dinner-table, at the top of Chimborazo,”*

Tt is the Rhenish cireuit, and on the stranger’s
book:—
“Sir Thomas Minos, Lady Minos, nebst Beglei-
tung aus England.

Siv.John (Bachus, mit Familie und Dienerschaft

sus England,

Sir Roger Rhadamanthus,

Sergeant Brown and Mrs, Brown aus England.

Sergeant Tomhing, Anglais. Madame Tomkins.

Mexdemoisellos Tomkins,”

Both Mr. Dickens and Mr, Thackeray take
us into the chambers of the profession, but
put the mattor rather differently. Mr. Thaoke-
ray lets us into Mr. Percy Sibwright's and Mr.
Bangham’s chambers in their absencs, Mr.
Sibwright has written things in the nobility’s
albums. The food of his meditations are ‘“an
infant’le law library, clad in skins of fresh
new-born calf, a tolerably large collection of
classical books which he could not rpad, and
English and French 1, orks of poetry and fic
tion which he read a good deal too much.

* Rickleburys on the Rbine,
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His invitation-cards of the past scason still
decorated his looking-glass; and scarce any
thing told of the lawyer but the wig-box beside
the Venus upon the middle shelf on the book-
case, on which the name of P. Sibwright was
gilded." Mr. Bangham was a sporting man,
who married a rich widow, had no practice,
and *went a circuit for thosc mysterious
reasons which mahe men go circuit.™*  Mr,
Dichens, hammering away at Chaucery, males
Mr. Vholes' oflice scarcely as charming :—

 Three feet of knotty-floored dark passage led
to Mr. Vholes' jet.black door, in an angle pro-
foundly dark on the brightest midsummer morn-
ing. and encumbered by a black bulk-head of cel-
larage staircase, against which belated civilians
eenerally strike their brows,  Mr., Vholes’ cham-
bers are on so small ascale, that one clerk canopen
the door without getting oft his stool, while the
other, who elbows him at the same desk, has equal
fucilities for pohing the fire. A smell as of un-
wholesume sheep, l;fcnding with the smcl] of must
srd dust, is referable to the nichtly (and often
tlaily) consumption of mutton fat in candles, and
to the fretting of pacchment forms and skins in
greasy drawers, The atmosphere is otherwis»
stele and close. The place was last printed or
whitewashed beyond the memory of man; and
the two chimneys smoke, and there is a loose
outer surface of soot everywhere; and the dull
cracked windows in their heavy frames have but
une picee of character in them, which is a deter-
mination to be always dirty, and always shut
unless coerced.”t

Perhaps there is something extravagant in
this, still there is a good deal of truth; and
there is certainly no reason in the nature of
things why so many of the profession should
permit the place where they are to pass the
greater part of their lives to become so hide-
ous to the eye and uncomfortable to the body,
unless, indeed, it is a dogma in law, that prac-
tice is to increase in the same ratio as dust,
and retainers with opaquencss of window-
panes.

Bulwer has painted two dark scenes in court
in ** Eugene Aram” and * Paul Clifford;” Mrs,
Edwards, a pretty sunny one in her charming
novel of **Archie Lovell.” Trials are mulu-
foid in sensation novels, so called.  They har-
mouize with the violent contrast of light and
shade j and in the literature of crime, whether
murder, bigamy, forgery, it would Le strange
if the aid of justice were not sometimes ap-
pealed to. So Miss Braddon, Mrs. Wood, and the
rest, often go to the circuit. It is satisfactory
to see that the innocent are always acquitted,
and that the guilty generally come to grief.
There is naturally a great deal of nonsense in
fact, and curions, if not wise, rulings o' law.
** The Missing Bride; or, Miriam the Avenger,”
by Mrs. Emma D. E. N. Southworth, is = fair
exaple of this class. ©The venerable ypre-
¢iding judge is supposed to be unfriendly to
theacrused.” When asked guilty or not guilty,
*some of the old haughtiness curled the lip

* Pendennis, vel. i 1 Bleik House.

and {lashed from the eye of Thursten Wil
coaen.” ‘The jury are not drawn as u-nal b,
the sheriff, but by “idle euriosity,” and, vr
like the judge, arrive * quite unprejudies]”

The charge is of course murder: but, alw, .-

course, the murdered party, in this case “th

missing bride,” appears just at the nich ¢

time, and all goes meriy as a marriage hell
And su we end law in romance.  The fal
accusud s restored to the bosom of his family,
the perjured witneas has fallen in a fit, or 2
to jail \who cares?); the judge has retircl
his venison and port; the jury are discharzai;
the contestant counsel are jesting and hobnal.
bing at their inn, and we will close our note-
book.—American Law Revicw.

TESTIMONY OF PARTIES IN CRIMINAL
PROSECUTIONS.

Mr. Chief Justice Appleton, of Maine, und.:
date of February 22nd, 1865, wrote o lettert,
the Hon. D. E.Ware, of Boston, which appea!
in the Register of August followiny, wherdi
he states that the Legislature of Maine, in 185,
passed an act, by which any respondeut i
any cririinal prosecution for “libel, nuisane:
sitnple assault, and assault and battery
might, by offering himseif as a witnese, W
admitted tc testify ; and that, in 1863, the law
as to admission” of testimony was furthe
extended, and it was enacted that, ‘“in th
trial of any indictments, complaints and othe:
proceedings against persons charged with
commission of crimes or offences, the persa
so charged shall, at his own request, and net
otherwise, be deemed a competent witnese—
the credit to be given to his testimony b
left solely to the jury, under the instruction
of the court.” )

Chief Justice Appleton also wrote a ceenar’
letter, bearing date the 24th February, 1984
to John Q. Adams, Esq., Chairman of tle
Committee on the Judiciary of Magsachusets
(r*de Law Reqister for October last), wheren
he gives his views at length upon the chanye
in criminal evidence, and argues with mnct
legal acumen and plausibility the justice of P2
new law in his State.  The opinion emanativ
from a gentleman who has made the sulijeet<
evidcnue a specialty for many years, demank
at least a candid consideration by the profe-
sion, and all whe desire the administration @
cquity and justice.

As the suggestion of the Chief Justice w»

; adopted Ly the Judiciary Committee, W

reported to the House of Representatives ™
the form of 2 bill, and which may, from pr
scnt appearances, become a law of the (‘ﬂn'r
monw calth of Massachusetts, it is desinbi’
that the question be fully discuseed anf
digested; and we therefore deem it not it

Notx —Fince the foregoing article was wrjtten, our aliet
ticn has Leen ealled to a letter in the * Pall Mall Garet'
of Feb. 11, 1507, dated Lincoln's Inn. and signed ¢ M¥
Conveyancer,” in which the satne view of the Jaw in “Fdu
oIt is uplie it as that which wo bave taken. though st
cut citation of authy rithes.—Ameatcan Low Herae.

—
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timed to offer a foew reasons why, in our
opinion, the establishment of cueh rule would
not only fail to prove practicable, but be far
from subserving the publie eand. The pro-
poserd rule, as yet heing almost whelly urtried,
ean be argued only upon general principles of
prn!\ri\'(.\'.

‘The honorable advocate of the change con-
cedes the principle of evidenee, that the aceused
is deemmed innocent, and all trials for crime
procecrd with that presmuntion,  ** Yet during
e trial,” he observes, in speaking of the
estahlished rule, “when the question of gmilt
ar innocence is to be determined, the party
injured or alleging Bz is injured, is adinitted to
testify, while the respendent, presumed inno-
cent, is denied a hearing.  Awli alteram par-
tem,  1learing both sides of 2 controversy is
-0 obvious a dictate of impartial justice, that
one may well marvel that its wisdom and pro-
pricty should ever have been called in question,
much more that it should have been deniel.”

it may be observed here, that one of the
principles upen which the rule of Luw disal-
bwing a party in criminal proceedings to
testify, is, it redounds to the henefit of the
accusetl, and thus carries out the fundamental
legal presumption of innocence.  The guiltless
is thus protected.  Taking into conzideration
the overwhelming shock which a man of ner-
vous and delicate sensibilities must rexlize
upon being arraigned for sme heinous crime,
hef .o a judge, perhaps, who has the reputa-
* tion of heing not only severe in his manner of

trying a case, but unmercitu! in convicting and
mssing sentence; and considering, also, he
Lability of such person being not only over-
come, and therefore incoherent in his testi-
wony, but of actually criminating himsclf, the
mile ean but work great huart and injustice.
The human mind, under the pressure of cala-
mity, is easily seduced, and liable, in the alarm
of danger, to achnowledge indiscriminately a
falsehood or a truth, as different agitation may
prevail.  Taking advantage of his confusion,
i the cross-cxamination, subtle or designing
counsel might make out & much stronger case
than if the party had not testified, as was
found to be the injurious result of the rule in
Connecticut. And the honorable gentleman
admits that he has known cases where, not-
sithstanding the innocence of the prisoner,
“as was abundantly proved,” and notiwcith-
sanding his own testimony, the jury found
aim guilty.,  Our time-honored and time-tried
rule, thercfore, upon this showing and aspect
of the case, may be suid to be wiser, and safer
for (he accused (and that is the aim of the
law), in the majority of cases, than by the rule
adopted in Maine.

Although in France, and some other coun-
tries, the accused is allowed to testify, yet
i1 England, for centuries, going back before
\‘\ illiam of Normandy conquered that island,
the rule of the common law has been adhered
to, and been found to subserve justice, The
rule has obtained time out of mind.

LAW JOURNYNATL,

Tesrvsony or Pantins iy Conesan Proseevtions,

i
|

Justice done?

[Ver TL, N, $.--121

The Chief Juetice admnite, that when ity
acetsed is permitted to testify, he will
pressed with question upon question, aid thie
evasion would be suspicions, and silence 1ae
tantamonnt to confession. Al this,” he
remarks, “may be disastreus to the eriminal,
but jnsticeis done.” We would ask, whevein
If disastrons to the party arraizned, how i<
Tt would assuredly he disas.
trous to the accused, and justice would net
certainly hoe done, if the perty, heing allowe !
to testify. ~hould tell such a confused, incohe-
rent story (as is usual with anignorant perses
in =uch eases), through cmbairassment a: i
frizhit (us it i3 with thoese who, circulating i
rroo'l 2ociety, are arraigned for crime), that !
minds of the jury would take his incemypre.
hen-ible answers as evasions, and his et
wmony, in the main, as implicating and cuir-
demning himself.  Nothing could be sail
avail in palliation of his conduct.  And hen
often do we see instanceg, even in c¢ivil mattes -,
where men cannot make a statewment on tho
stund, with clearness enough to be understioe!
by a lawyer, much less by those who compri-«
an average panel of jurymen; and how much
more is this confusion and incoherency awrra-
vated naturally, in eriminal cases, thus mili-
tatinz in an incaleuluble degree agomst the
vrisoner. And it is fair to presume, a nian
havinz the right to be heard, whether innacernt
or zailty, if he remains silent, the suspicions
of the jurv would at once be Keenly arov-ed.

These we deem cogent reasons why it i-
safer, andwherein justice will be administere:
and subserved better, by not allowing parties
to be heard in their own defence.  The sume
chjeetions cannot, of course, he equally patti-
nent in eivil cases.  We do not, therefire
agree with our advocate, in thinking that ti.«
suiity would be **less Jikely to eseape,” or
the danger of unjust conviction of the iznecens
*diminished;” for the history of criminal inw
proves, the guilty person, having committed
erime, steels his mind and heart to the ¢ stick-
ing point,” and never fails to teli a plausit le
story ; while the innocent usually breaks dow
under the rigid, perhaps confounding exni-
nation.

The time-honored maxim, Stare decisis ¢
non quieta morere, has been yevered in all
ages as the bulwark of safety in jurisprudence:
and while we are not among those who cry oiit
Stare decisis! (with as much emphasis as the
elder Cato cjaculated Delenda est Carthago,
on all occasiong) whenever a reform in law is
proposed, and not unmindful that society is
constantly being educated, growing in truth,
vet, we hold the reform, or rather change in
the code of Maine, to be too radical, untimely,
and we can but predict a speedy repeal of the
law, as was done in Connecticut. And thus
we cseay to take issue with the Chief Justice,
and against any State adopting said rule, for
these obvious reasons.

To wisely prune and graft the law has in
every age been considered beneficial; but truc
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refurm, since the Spartan law-giver's time, has
never been accomplished by ploughing too
deeply or planting too abundantly. For, as
the prince of reformers, Bacun, somewhere
remarks, ¢ The work which I propound
tendeth to pruning and grafting the law, and
not to ploughing up and planting it again: for
such a remove I should hold indeed for a per-
ilous innovation.”

And thus te plough up the prime root and
clement in criminal jurisprudence, which is
made the more worthy < f veneration from its
duration and time-tried wisdom, would indeed
be perilous. And Lord Erskine thus eloquently
and eulogistically says of evidence: *The
principles of the law of evidence are founded
in the charities of religion, in the philosophy
of nature, in the truths of history, and in the
expericnce of common life.”” (24 Howell's
State Trials, 966.) And likewise observes
Chief Justice Story, in the case of .\ichols v.
Tell (8 Wheat. 326-332): ‘““The rules of
cvidence are of great importance, and cannot
be departed from without endungering private
as well as public rights.”

It is peculiarly fitting to consider and ponder
thesc wise opinions, when a proposition is
made to undermine and overthrow a charitable
rule of law, whereof the mind of man runneth
not to the contrary.

Some jurists have held that confession alone
is a sufficient ground for conviction, even in
the absence of independent evidence. (Best on
Pres. p. 830, and cases there cited.)

But by the established law of England, a
voluntary and unsuspected confession is not
sufficient to warrant conviction, unless there
is independent proof of the corpus delicti.
This rule is certainly more in accordance with
the principles of reason and justice. Those
who would hold a confession competent for
conviction, would doubtless advocate the rule
which is adopted in Maine. The voice, whether
bold or timid, of the accused, would doubtless
turn the scale for conviction or acquittal, in
the minds of disciples of that school.

the testimony of relatives and allies of partics,
even down to the children of second cousins
inclusively, is rejected in civil matters, whether
it be for or against them. This institution has,
in modern times also, been considered sound
and reasonable (1 Seld. 1497, Wilk. ed.); for
it becomes not the law to administer any
temptation to perjury. By the civil law, rela-
tives could nct be compelled to attest against
those to whom they were allied ; thus showing
that fundamentally the Jaw bas not favored the
testimony of prisoners, or of their friends and
relatives.

The able and pointed contributor, “B.,” in
the Register, of January, 1866, avers that it is
owing to prejudice in the minds of mun, which
prevents their acquiescence to give fair scope
for the experiment of allowing parties in crimi-
nal prosecutions to testify, and states that,
Connecticut having passed an act, wherein the

Legislature inadvertently made the provision
so broad as to cover criminal proceedings, it
was repealed fromm ‘“‘prejudice.” It is true,
mankind are. naturally opposed to innovation,
but especially so when it is aimed to root up a
fundamental principle; and, too, when the
*injustice and iniquity of such innovation is
palpable, and been so proved to the satisfac.
tion of a state or people. In the State of
Connecticut, where the “new rule” had a fair
trial, it was found to work incaiculable hurt
to innocent persons; for adroit and cunning
lawyers were prone either to hold up to the
minds of the jury the fact—the astounding
fact!—that the prisoner at the bar had net
testified, as was his privilege, or had evaded
questions, and therefore suspicion should
attach. So that, whichever position the
accused might assume, he placed himself in
a critical and unfavorable aspect. Like the
very ancient custom among the Romans, to
prove 2 man's guilt, or indebtedness, by the
“water test”—if he floated, he was guilty: if
he sunk, he was innocent: so that he lost his
life, or case, in either event.

The contribution referred to by “I F. R."
in his editorial remarks upon Chief Justice
Appleton’s judiciary letter aforementioned,
which was apparently written by an able
member of the bar of Connecticut, says, in so
many words, that ¢ prejudice had nothing to
do with the repeal of the act in that State, but
that after one year’s trial, the impression with
the profession and judges was, that mercy to
the accused demanded 18 repeal ;™ and then
proceeds to say, he thinks *those usually
denominated criminal lawyers * ¥ F were
loudest in calling for a repeal of the act.” The
repeal was therefore the result of one years
experiment, and not from mere * prejudice,”
as charged in the January article referred to.

It was in the carly part of the session of the
Connecticut Legislature of 1848, that a bill
which was substantially drawn by Judge
McCurdy, and introduced by the Hon. Charles

: Chapman, was passed, in these words: * Na
By an ordinance of France, passed in 1667,

person shall be disqualified as a witness in
any suit or proceeding at law or in equity, by
reason of his interest in the event of the same
as a party or otherwise, or by reason of his
conviction of a crime; but such intercst or
conviction may be shown for the purpose o
affecting his credit.”

The introducer of that bill informs the
writer that it was not intended to make 3
man indicted for crime & competent witness i
his own case, and that he presumes Judge
McCurdy had no such purpose. At the firt
term of the Supreme Court after the passage
of the act, it may be seen, the presiding judge
held that Ly said law the accused was madea
competent witness, and the decision was -
curred in by «'l the judges.

At the following session of the Legislaturt
it was, that an a t was passecd to the cﬂ'cfl
that, *‘so much o1 the 141st section of said
act (it being the featare in question) as authe
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rizes & party to testify regerding the same, be
and is hereby repealed.”

The presumption of law, that an accused
person is innocent until proved guilty, becomes
2 mere mockery when such traps are set for
guilty men as the one in Connecticut, in 1848,
and the one now being used in the State of
Maine.

It is 2 shameful fact thnt, practicaliy, in
Massachusetts and Maine, every person ar-
raigned for a criminal offence is presumed to
be guilty until he is proven innocent, in con-
tradistinction to the theory of the common
law. If the rule advocated by Chief Justice
Appleton were to become the law in Massa-
chusetts, “it would be the last turn .in the
serew,” says our informant, ‘“and few men
wouid ever after be successfully cefended
there.” A cross-examination of a person ar-
raigned for crime is indeed a terrible test, and
the skilful trier who conducts it might well
say, with Hamlet,

““If circumstances lead we, I will find
Whero truth is hid, thoogh it wero kid indesd
Within the centre.”

We think it is abundantly shown, the trial

of the rule in Connecticut proved—as loubt-

* less will be proved in Maine—that innocent

a

persons were more likely to be convicted
thereby, than under the old common-law rule

- of England; for it works in contravention of

the wise maxim in crimiral law, that “it is
Uetter that ten guilty persons should escape,
than that one innocent man should suffer.”
A citation or two may not be ill-timed in this
connection.

The notorious trial of Eugene Aram, which
took place at the York assizes in 1759, is a
strong case illustrative of our theory, that
more certairty of conviction follows when the
prisoner is allowed to speak cr testify. Readers
of criminal law and history will agree, that the
testimony adduced in Aram’s case was entirely
inadequate and insufficient to convict him.

The body of Danie! Clarke, the murdered
man, was found in a cave, fourteen years after
the deed was committed. Richard Houseman,
who was indicted, turned “king’s evidence,”
and Aram was named as the principal perpe-
trator of the crime. The skull of the murdered
man was produced iz < .., but the only medi-
cal testimony was thay of Mr. Locock, who
deposed that “ no such hre ch as that pointed
out in the skull could have proceeded from
natural decay; that it was not a recent frac-
ture by the instrument with which it had been
dug up, but seemed to be of many years'
standing.” The prosecution proved, in fact,
nothing, and Aram called no witness in his
defence.  The sage principle in English law,
that no man can be condemned for murder,
unless the body of the person supposed to
have been murdered be found and identified,
was entirely ignored in this case; the corpus

elicti was not proved; no satisfactory proof
that the skeleton was that of Clarke. Neither
the age, the sex, nor any of the many points

of identity which at the present day would be
required, were proved. ‘

Trusting to his genius, eloquence, and inge-
nuity for defence, Aram delivered a written
specch of great power, denying ary knowledge
of the bones exhibited, and presented weighty
arguments to prove they belonged to some
hermit, who had in former times dwelt in the
cave, ‘‘as the holy Saint Robert was known
to have dome.” Although Aram’s argument
was most powerful, the jury failed to be con-
vinced of his innocence. It is confidently
believed that the astonishing abilities he exhi-
bited on his trial, contributed orly to the
clearer establishment of his guilt. The cele-
brated Dr. Paley, who was present at the trial,
was afterward heard to say that Eugene Aram
had ‘got himself hanged by his own inge-
nuity.” If he had remained silent, the jury
could not have convicted him upon the evi-
dence presented.

There is little doubt, from different authori-
ties on the subject, that he unwittingly pleaded
for his own conviction. He doubtless did
more to throw light (or what was considered
light) upon the gossamer-threaded evidence,
and prove ‘‘unknown facts of guilty acts)”
than a dozen witnesses. And it is conceded
that the jury not only indulged in conjec-
tures, and magnified suspicions into proof, but
weighed probabilities in gold scales.

We have cited this case as tending to show
that when & prisoner undertakes to exculpate
himself, the nature of man is such, that it
begins to distrust and finally rebels against
his words of exculpation, evén if the accused
does not entangle bhimself in some link or
chain of the evidence, as is most likely to be
the case.

Other ard parallel cases might be cited to
show that when a party in criminal prosecu-
tion speaks in his own behalf, he usually has
‘2 fool for his client,” and that it invariably
fails atleast to improve his position before the
court.

e conceive that, for any State to adopt the
act or rule, which Connccticut found unwise
and impracticable, and repealed, as working
great injustice to the innocent; which Maine
has adopted, and which is urged upon Massa-
chusetts, would not only be a * perilous inno-
vation,” but be instrumental in furthering the
acquittal of bold and desperately bad men,
and convicting those who are timid and wholly
innocent.

Our time-revered rule not only obviates the
possibility of the accused criminating himself,
but prevents perjury. And who can doubt,
if we were to adopt the proposed rule—this
uphingement of the Jaw—in the State of New
York, that persons guilty of the crime with
which they are arraigned, would on every
occasion commit perjury ; and whether they
did or not, the jury would believe they did,
and so be 9tk to accredii the testimony of
any one. Thus the rule would inevitably
become an engine of self-conviction. The act
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of administering the oath to a prisoner, and
likewise his testimony, would be deemed futile,
idle words. At the present time the accused
is al liberty to say whatever he pleases, after
the case is submitted, and his statements are
taken for what they arc worth.

So that, under the old-established law, there
is as much eflicacy in hearing the prisoher, as
there could possibly be were the proposed rule
adopted. And, finally, in all candour to Ar.
Chief Justice Appleton and those who adhere
to his school, we cun only account for their
carnest advocacy, and the people’s opposition
(where it has been tried) to the new rule, upon
the principle of the old proverb, that « lvoker-
on sceth more than a gamester.

F. B

—American Law Register.

THE NEW REPORTS.

A circular from the Council of Lasww Report-
ing announces at the close of the first year
the complete success of the experiment. A
uniform series of authorised reports, issued at
a moderate price, and with reasenable rapidity,
has been found to be practille, acceptable
to the Profession, and self-supporting. The
work is not without the faults that necessarily
attend inexperience, but which time and prac
tice will cure. The complaints are, however,
few. It is rightly said that there is not
sufficient discrimination in the selection of
cases to bereported ; that one of the principal
objections to the other reports was, that tem-
porary cases, such as mcere practice cascs,
questions of fact involving no law, cases that
ave mere repetitions of previous decisions were
thrust in, causing needless bulk, and that it
would be the special virtue of reports not
vrinted for profit that they would preserve
only such decisions as would be of valuc for
permanent preservation. It must be admitted
that the Counci! have not faithfully observed
this portion of their programme, and the vo-
lumes for the last legal year contain a multi-
tude of cases that should not have found
adinission into a series of reports intended to
be the authentic record of judge-made law.
But, as the editors gather experience and con-
fidence, we trust they will exercise a more
severe judgement in this respect, and that
this departure from the scheme, so justly and
zenerally complained of, will he avoided for
the futurc.

The time will soon corac when the Council
will be entitled to call upon the courts to
recognise their authority so far as this—that
when a case has been there reported, no other
report of it shall be cited. Of course, until
its appearance there, it will be citable from
any authenticated source.—ZLatwo Times.

UPPER CANADA REPORTS,

COMMON LAW CHAMBER-.

(Beported by HENRY O'BRIEN, Xs2, Barrisier at-Jauw,
Reporier in Practice (ourt and Chambers )

BooxEr v. AXDRRSON.

Seaurity for costs— Insolvency—Ilepresentalive cupact'y.
Preceedings stayed until security for costs should be given

wn an action brought in the name of a surviving parluer

who was in insolvent circumstances, by the personnl repre-

sentative of the other partner, under an awerd giviog

such representative a right to collect the debts of the firne
[Chambers, June 2, 1865 1

This was an action brought in the name of
George Boomer, surviving partner of the firm of
Connor & Doomer, by the executrix of Mr. Con-
nor, the other partner, under an award giving
her the right to collect the debts of the firm and
to use the peme of the surviving partner-for that
purpose.

The defendant obtained a surnmens for seci-
rity for costs on the ground of the alleged insdi-
vency of the plaintiff, who was moreover suing
for the benefit of another.

Snelling shewed cause.

The insolvency of the plaintiff is not provel,
only that he i3 in insolveut circumstances, whici.
is not suflicient.

The defendant cannot stand in a better posi-
tion owing to this assignment or right to sue,
because, as between plaintiff and another, by e
act of the plaintiff had the assigpment taken
place, and the money if recovered goes to ano-
ther pariy.

It is in the discretion of the judge to order
security or not, and this is not a case for it, the
real plaintiff being an executrix and personal
representative.

He cited Ch. Avrch. p. 1405, and all the ¢ases
there cited; Morgan v. Evans, TJ.B. Moore, 344;
Reid v. Cleal, 1 U.C. Cham. Rep. 128 ; Taylor Ev.
3rd Ed. 647 ; Ridgway v. Jones, 6 Jur. N.S. 2:3.

Murphy contra.

Jory Wirsox, J.—The general rule is, thatif
the plaintiff on the record is suing for another.
and is in insolvent circumstauces, the defendan:
is entitled to security for costs.

This the attorney for the plaintiff does not
deny, but he contends that she who is really in-
terested is herself suing, not in ber own name.
but in her representative capacity of exccutris,
and therefore ought not to be compelled to give
seeurity for costs. While the Iaw so stood that she
would not have been liable to pay costs, thiswas
reasonable, and the cases were in accordauc:
with it; but since the change in the law, which
ovt Legislature adopted by the 7 Wm. IV. cap
8, sec. 3, executors are liable for costs. But *f
this executrix would have been liable by thic
statute to pay costs, as plainly she would, there
can be no distinction made between her repre-
gentative capacity and her own right. ¥ think
she ought to give security for costs.

Sammons sbsolute.

See also Jlearsey v. Pechell ¢t al. 7 Dow. 437:
Andrews v. Marris ¢! al. 7 Dew. T12; Elliot~.
Headrick, 9 Dow. 195 ; Perking v. Addcock, 15
LJ. Bx. 7.
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Lucos v. Tavroz.
Fenue~Change of, by plaintiff—Fear of losing debt.

S¥hero the record did not reach the place of holding the
assizes fu time to be entered on tho commission day, the
plaintiff, on showing that due diligenco had beon used,
and that if he did not get down to trial before the full
assizes he would bo in danger of losiug hia delt, was
altowed to chauge the venus, 50 a8 to go to trial at the
epring assizes, on payment of costs of the day, costs of the
application,and any extra expense cccasioned to defondant

by the change.
[ChambYers, 20th April, 1867.]

In this case the venue was laid in the cunnty of
Tellingtor, and the writ issued in the conaty of
Aiddlesex. The defendant was under terms to
go down to trisl at Guolph. The pleas were
served on the 13th March, at Quelph, and reached
the pleintiff’s attorney at Fergus on the follow-
ing day.

The plaintifiy’ attorney filed and served issva
and had record passed in London on the 16th
Mareh, on which day it was mailed to Guelph,
but did not reaoh that place in time to be en-
tered for that sssizes.

On the 18th March plaintiff obtained a sum-
mons to change the venue to the couanty of
Kent, where the assizes were to be holden on the
30th April. The affidavits filed, in addition to
the above facte, showed that the defendant was
meking away with his property, and that unless
plaintiff got down to trial before sutumn, he
would be in danger of losing the debt.

In support of the summons were cited Me-
Donald v. Provincial Ins. Co., 5 U.C. L. J. 186 ;
Mercer v. Voght, 4 U.C. L.J. 47.

A. WiLsox, J.—1I think that applicstion should
have been made to the judge who held the agsizes
at Guelph, as soun as the record reached there,
for leave to enter it. This would have been the
proper course. DBut the affidavits do not show
that any such application wes made. As the
delay is accounted for, and plaintiff’s affidavit
aot contradicted, I will make the order to chauge
the venue; but the plaintiff must pay the costs
of the day, for not going down to trial at Guelph,
33 well as the costs of this application, and =uy
extra espense that may be eccasioned to the
defepdant by having the trial at Chatham instead
of at Guelph.

Grder accordingly.

CIHANCERY.

(Reported by INeNnY O°Brax, Esq, Barrister-at-Law.)

Tge City Baxg v. McCoxgsy.

A. obtalned & judgment agaiust B. and registered same, and
issued /i fas ngainst lands, kept them ia force, and filed
till on judgment before sct abolishing registration of

judgments.  C. had obtained jndgment against B an
reaistered it, but subsequent to A, C. filed his bill to sot
aside a prior salo mads by B. to D. not making A. a party.
A decree was pronounced in his favor, sustaining tho sale,
bat giviog him a lion 02 the purchaso mopey. A. applied
by potition to be miade a party and have his priority
declared in such suit.

Held, that ke could not by petition wake himself a ?arty to
that sait, and that his remedy, if at all, was by bill.

Quare, had he zuy remedy at all,

This was a petitibn presented in this suit by
Charles Fitch Kemp (as asgignee in bankruptcy
of John Gladstonc and Thomas Hall Gladstonc)

and Alexander Morrison, not parties therecto.
The City Bank had obtained judgmonts at law
against the defendant Burnett, and Gladstone
and Morrison had also obtzined a judgment
egainst Burnett. The latter had registered their
judgment before the City Bank in the County of
Simcoe, in which county the lands in question
in this cauge were situated, and kad kept their
judgment alive by writs of fi. fa. against lands,
and by filing & bill in this court on their
judgment within the period limited by the act
abolishing registration of judgments. The City
Bank prosecated this suit to set aside a sale of
lands made by Burnett to MeConkey before either
the Bank or Gladstone & Morrison had registered
the certificates on their respective judgments.
The court upheld the szlc as good, but gave the
City Bank a vendor’s lien on the purchase
money. To this suit Gladstone & Morrison had
not heen made parties, and this petition was filed
at their instance, setting forth in detail the facts
hereinbefore stated, and claiming that they were
entitled to a priority over the City Bank by vii-
tue of their prior registration, and of their
having kept that priority alive by continuous
writs of f£. fa. landg, and by filing a bill on their
judgment {but which had not been served), and
they prayed that furthor proceedings by the
plaintiffs to enforce the payment of the said
purchase money might be stayed; that the peti-
tioners might be made parties to this suit, and
might have the benefit thereof in the same man-
ner and to the same extent as they would have
hed if the decree in this cause had directed the
accountant to enguire ss to other incumbrancers
upon the said purchase money and lien therefor,
ard to make such incumbrancers, if any, parties
in his office, and had so made the petitioners
parties accordingly.

Blake, Q. C., 2nd Snelling, in support of the
petition. As to objections to the form of the
application, they referred to the following au-
thorities : Foster v. Deacon, 6 Madd. 59; Drun-
don v. Braadon, 3 N. R. 2873 Baner v. Mitford,
9 W. R. 135; Scale v. Butler, 6 Jar. N. S. Iull,
989 ; Gifford v. Hort, 1 S. & L. 409; Waite v.
1 R. & M. 332; Calvert on parties, 2rd edit.,
65; Cook v. Collingridge, C. P. Cooper (1837),
255; Paine v. Edwards, 10 W. R. 709.

Craoks, Q. C., for the City Bank, submitted
that the rights of Gladstone & Morrisen could
not be enforced by petition, but must bo the
subject of a new bill, and ke referred to Slater
v. Young, 11 Grant, 269.

Strong, Q. C., aud IF'Alton McCarthy for
McConkey and Burnett (but who took no partic
the argument).

The petition was, however, argued on the
merits, and as to the effcct of the filing of the
Bill by Gladstone & Morrison on their judgment
the same not haring been served or any furtber
proceedings in the suit haviog been taken, On
this point the following authorities were referred
to: Fylee v. Strackan, Grant’s Cham. R. 319:
Coppinv. Gray, 1 Y. & C. C. C. 205; Boyd v.
Higginson, & Ir. Eq. R. 975 Foster v. Thompson,
4 Dru. & War. 303; Purcell v. Blennerhasset, 3
Jones & L. 24; Carroll v. D’4rcy, 10 Ir. Eq. R.
321 : Dizen v. Guoyfere, 17 Bea. 421 ; Hillv. Lavd
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Bexley, 20 Bea. 127 ; Morris v, Bitis, 7 Jur. 418;
Sugden’s Ven. & Par. 18th edit. 403.

Tus CHAxCELLOR before whom the petition
was argued, delivere the following judgment.

With regard to the petitioe in this case I thiok
the petitioners cannot by means of it intercept
the payment to the plaintiffs of the mouey to
which they are entitled under this decree. If
tho petitioners have any right at all I think they
should have proceeded by bill according to the
decision in Slater v. Young, 11 Graat 268.

It is importaat that there should be usiformiy
in the practice, and though authority may be
found in some of the English cases for such a
course of procedure as that adopted here, in
certain cases, yet I prefer in such matters to
stand by a clear deoiston of our own courts.

1 doubt, however, if on bill filed the peti-
tioners could now haveany relief, The plaintiffy
have succeeded by the decree in subjeating this
piece of land to the extent of the vendor’s lien
thereon to their judgments, and they are in the
position of & party who by a superior diligence
has fastened the first charge vpon the property,
as when a firat execution in the shoriffs hands
takes effect. The petitioners here bad executions
in the sheriff’s hands, but they had no operation
upon the preperty here unless indeed the peti-
tioners could treat the conveyance to McCounkey
&3 fraudulent and void. The writs coutd only
give the petitioners a right, or put them in a
position to come to thiseourt and seek for equit-
able execution. This they have not dome, nen
consiat, till the filing of this petition. that they
even intended to do so; they might have intended,
and from their delay in coming bere it i3 the
more reagonable to suppose that they intended
proceeding at law tosell, treating the conveyance
to McConkey as s nullity.

1 must refuse the petilion with costs.

{Reported by 8. G. Woop, Fsq., Barrister-at-Law.)

e

Ix re Dirrox’s Truars.

Neve Trustees—Two appointed ¥n place of one—Festing order
—Imp. Stat. 13, 14 ¥ic. cap. 60~—C. S. U. C. cap. 12, 8. 26—
Practice.

Where it beeomes necessary te apply to the Court for the
appointment of a pew trustes, it is only under very special
circurpatances that the Court will be satistied with one 5
therefore

TWhere the trustce appointed by & will bad died, 2ed ke
who was named by the testator to succeed him was out of
the jurisdiction. and &hewn to be an unsuitable person to
act in the trust, the Court sppointed, in substitution for
him, a cestud que trust under the will, whom the testator
bad named @5 a trustes thereof under certain contingen-
cies which haa not occurred; but under the circum-
stances, directed apother 10 be associated with him,
altiough the will provided for oue trustee only acting in
the trust at one time.

{Chancery, Feb. 18, 25, Aptil 8, 15673

This was o petition presented ez parte on be-
Lalf of the cestuis gue trustent under the will of the
late G. G. Dillon, setting out the will of the de-
ceased, wheredy, after devising his real aud per-
sonal estates to J. @, Bowes, in fee, to be held
by bim in trust for tho cestuis que trustent therein
tawcd (being the petitioners ard J. Dillon. jun.)
the testator directed as follows: ¢ Provided also
that in ¢nse my said trustee shall die, or become
uagble from any canse to act, then I will and
dircct and hereby appoint Jobn Hall to be the

e et St e

trustee of this my will, in the place of the said
3. G. Bowes; and ia case the said Jobn Hall
shall die, or refuse ie accept the snid appoint-
ment, in such case I nominate and sppoint my
father to act in this behalt; and failing eitker,
then I request the said J. @, Bowes, John Hall,
my fatber, oreither of them, to name some trus-
tee to act in the matter of this wy will; aund
failing this, I desire my brother John to act as
my trusiee in this behalf; hereby vesting in such
one trustee as shall consent to act all the trust
estutes, moneys end premises, which shall be
then vested in the trustee so dying or refasing
or becoming incapable to act ag aforesnid.”

The petition further alleged the death of Mr.
Bowes, the departure from Canada of Mr. Hal!,
his residence out of the jurisdiction, aud other
circumstances which rendered it desirable that
5 new trusteo should be appointed, and prayed
that John Dillon, jun., the testator’s dbrother,
named in the will, should be appointed trustes
thercof, and that the trust property might vest
in bim for the estate devised by the will to the
trustee thereof, to be held by bim upon the trusis
of the will or such of them as were subsisting
and capable of taking effect.

8. G. Wood for the petitioners.

As to the jurisdicticn of the Court. Under
C.8.U.C. cap. 12, see. 26, the Court of Chancery
for Y. C. has the power conferred upon the
Court in £ngland by Imp. Stat. 13, 14 Vic. cap
60 (Trustee Act 1850), secs. 32-40.

Application should be by petition, net by bill
—Tripp’s Forms, 212; Morgan’s Acts and Or-
ders, 91; ZThomas v. Walker, 18 Beav. 521; and
sbould be msde ina Court, not in Chambers.—In
re Lash, Chy. Cuam. Rep. 226, (As to cases
where application in Chambers is proper, see
Tripp, 212; 2 Set. 812; Morgan, 526.)

Service on former trustee not necessary when
he is out of the junisdiction.—Tripp, 95, 96, note
f; Lewis on Trusts, 4th Bdit. 687, notec. In
re Sloper, 18 Beav. 536, the old trustees appear
to have been within the jurisdiction,

A trustee goiog out of the jurisdiction isnet
thereby incapable, unwilling, or unable to act,
within the terms of & power to sppoint new trus-
tees, and an application to ths Court is proper.
—Re Harrison’s Trusts, 22 L. J. N. S. Chy. 63:
following ZIn re Watt's Settlement, 20 L. J. N. §
Cby. 387; 8. €. 15 Jur. 459.%

As to misconduct of trustee affording groun?
for the application.—Lewin, 547, 548. As u
bankruptcy.—2Re Bridgman, 1 Drew. & Sm. 164
see 170; Harrisvw Karris, 39 Beav. 107,

As to the appointment of a cestui gue trus'—
As a general rule, such an appointment is cos-
sidered objectioneble — Wilding v. Bolder, 2
Beaw. 222, Yet in this case, the cestui que trud!
is the mominee of the testator (although the pre-
cigo circumstances under which the trast waste
devolve upon bim have not occurred) ; and cesfuns
gue {rustent were appointedin £z parle Clutton,}7
Jur, 988; Ex parte Conybeare’s Settlement, 1 W R
458; Re Chissold’s Setilement, 10 L. T. N 8. 642

As totheappointment of one {rustee. The tes
tator, by his will, manifested an intestion thst
only one trustes should act at one time, snd

* But seo con'ra, Mesnard v. Welford, 1 {Sm. & Qi.X 42%:
S. €. 22 L. J, N. 8. Chy. 1053 ; Morgan, $3.~Rzr.
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where oue trustee only was originally appointed
the Court will appaint cune.— Re Roberts, 9 W.R.
758 ; Re Reyneault, 18 Jur. 238 ; and in Re Tem-
pest, 3 LR, Chy. Appeals, 485; § C. 35 L J. N.S,
Chy. 832, it is said that < the Court will regard
the wishes of a testator expressed or demon-
strated” in regard to the appoiatment of trus-
tees.

By consent o” parties cuncerned, a trustee will
be appointed wi aout a reference—In re Batters-
by's Trusls, 16 Jre. 900 ; Robdinson’s Trusts, 15
Jur. 1873 In re Punstall, 16 Jur. 645, 981; S.C.
4De G. & Sm. 421

The proposed trustee being a nominee of the
testator, the Court in appoioting him will be
merely giving effect to the testator's wishes angd
intentions, and therefore he will take all the
powers conferred by the wiil on the trustes
thereof for the time being; the decisions in
Igon v. Radenkurst, & Qr. £44, and Tripp v.
Martin, 9 Gr. 20, not being applicable to the
prasent case. :

Mowar, V. C.—1 think the petition and affida-
vits make cut & case for the appointment of new
trustees, but not of one trustee. The testator
2ad a right to appoint one if he chose; but when
it becomes neces-ary to apply to this Court for
58 appointment iu a case not provided for by the
testator, it is only under very special circum-
stances that the Court of Chancery will ba satis-
fied with one trustee. The circumstances here
sre not sufficient for this purpose. The peti-
tioners must therefore procure soother to be
associnted with Mr. Dillon, and, on proper affi-
davits of the fitoess of the trustee so proposed,
the two wiil be appointed. *

Upaon a consent by avother proposed trustes,
ond affidavits of fitness being filed, his Lordship
afterwards graated o fist for the order as prayed,
appeinting the two trustees proposed and vest-
ing the trust estates in them.

CHANCERY CHAMBERS.

(Reported by J. W. Frercaer, Esq., Sohic.tor)

DarEER V. Pux.

Prestice— Reeivor—In fants— Seliing up defence~—Act pleaded

by ancestor.

Where, after & docves, infants have been mado parties toe
suit by order of revivor, they stand in the same position
45 their ancestor, the deceased defondant, with regard to
the plaintiff, apd cannot be let in to set up & defenca to
the suit which their stor hag 'not pieaded, excopt
where actusl fraud or mistake have provented the ances-
tur frain pleading such defence. and rot under any cir-

t where the ¢ d debtor has been guilty of

great Yacties.
{Chambers, 1867.3
This was o commen mortgage suit 12 which
the decree, on defanlt in payment cf the gmount

found due by the Master, ordered & sale of the
wortgaged premises.

Default was made in payment by the defendants
B bill. A sale was attempted, but proved abor-
tie, for want of bidders.

* ‘(‘0 2 Sot. 8243 Re Tunstoll, 4 Do G. & Sm. 421; §.C. 15
Jur.45; Re Dickinzon’s Trusts, 1 Jur. N. 8. 724

The usual orider after abortive sale, directing
a subsequent acvuunt, sud in defautt of payment,
fareciosure, was made. :

The tiwae for payment under this order haviug
expired, an application was made on beli21f of the
defendants by bill for an extension of the time for
payment on the ususl grounds. The extension was
granted, but before the expiration thereof the suit
abated by the death of the defendant William
Pyne. The suit was revived ia the names of his
widow and children, rad & guardian ad litem was
appointed ta the said children, all of whom were
infants.

The amount found due by the Master's subse-
quent report not baving been paid, although
a considerable furtber extension of the time had
been given for that purpose by the plaintiff’s
solicitors, this was an application on notice to o
judge in Chambers for s final order of foreclosure
against all the defendants, including the incum-
broncers made parties in the Master’s office,
defanlt having been made by all the defendants.

The bill had been taken pro confesso against all
the defendants by bill,

8. I1. Blake, for the plaintiffs,

The piaintiffs are beyond a donbt cotitled to the
order as against all the defendants except those
added by reviver, anud as to those last-named
defendants it is submitted that they stood in
the same position as the deceased defendant
whom they represented in the sait, and that as
he could have had no better rights than his co-
defendants had he been living, baving in common
with them magde default, the plaintiffs are there-
fora entitled to an order foreclosing all the de-
fendants.

Hector Cameron, contra.

The widow claime a portion of the mortgaged
premises in question as being her separate estate,
aad the infants have such an interest in the same
as eutitles them to some cousideration. The Courc
favors infants, and it is sabmitted that the infant
defendents in thig suit ought to bhe let I to
answer on the merits, aud allowed fo set up
their rights in respect of the part of the equity
of redemption in which they bave an interest.
At all events, under the circumstances, he sab-
mitted that the Court should give them an oppor-
tunity of redeeming, or extend the time still
further for payment.

Tae Jupus’s SecrerTaRy.—The infants in this
suit stand in no better position than the deceased
defendant, their ancestor. I allow the billto be
taken pro confesso againat him. Further time has
been asked for by him in common with the other
defendants. The widow had ksown her rights,
if any, for years; the suit had been pesding for
some years; the pla ntiffs had been lenient, and
atorded the defendants every opportunity of
r. leeming. Unless actual fraud or mistake were
clearly proved, itistos late now to set up merits.
At oli events the deceased defendant has been
guilty of such gross laches that his representa-
tives cannot be afforded any relief of the descrip-
tion egked.

1 mast grant the final order of foreclosure.




128—Vor. 1IL,, N. 8]

LAW JOURNAL.

[May, 1867,

Eng. Rep.]

Hy~trey v. Francar—RE Brabpy, 4 Sovicitor.

|Eng. Rep.

ENGLISH REPORTS.

HantLEY V. FRANCHI.

Lractice—Buil bond-—-Insyficient afidavit.

An affidavit to hold to bail, stating that the defendant was
indebted to the plaintiff “ for money lent and goods sold
and delivered,” but owitting “by the plaintif to the
defondant,” is sufficient.

(arth, Q C., had obtained a rule callingon the
plaintiff to show cause why a certain bail-bond,
given to the sheriff of Middlesex, should not be
delivered up to be cancelled, and why the plain-
tiff should not pay the defendant the costs of and
oceasioned by the arrest, and of the proceedings
at chambers, and of this application, and all pro-
ceedings on the bail-bond be stayed.

The affidavit to hold to bail, in substance, was
this :—¢ The above-named defendant is well and
truly indebted to me in tho sum of £132 2s., for
money lent and for goods sold and delivered ;"
but the words « by the plaintiff to the defendant”
werce omitted.

C. P. Buit showed cause.—The only juestion
is whether the absence of these words renders
the aflidavit insufficient, Affidavits more infor-
mal than this have been allowed : Moultby v.
Richardson, 2 Burr. 1032; Tyler v. Canpbell, 3
Bing. N. C. 675. There isno authority exactly
in point.

Garth, QC., was not called upon to support
the rule.

Krivy, C.B.—I am of opinion that there
should be a rule absolute in this case. It is of
the utmost importance that the affidavits should
show enough to enable perjury to be assigned on
them if the cause of action be falsely sworn to.

Craxseirn, B.—I am of the same opinion.
The affidavit would have been defective under the
old law, and that arrest on mesne process is
abolished, we ought net to give any greater lati-
tude of construction.

Prcorr, B.—I wasinclined to think myself that

the affidavit was sufficient withous the addition
of the words “by the plaintif to the defen-
dant,” but I will not dissent from the opinion
expressed by the rest of the Court

Lule absolute.

Re Bravy, A SoriciTomr.

Custs— Taralion— Agrcement beforehand between solieitor and
client— Payment— Ui ry correspond

Ap agresment beforehand between a solicitor and client to
pay 8 specific sum iu lieu ot costs is not legal.

A retainer of 8 sum Ly a solicitor out of monoys received
for his client, is not a payment of his bill by the client.
Letters written by a solicitor to his client which are not
properly required for the ‘nterests of the clieat in the busi-
ness for which the solicitor is engzged will not be allowed

on taxation.
In a proceeding by summons for tasation, it is not necessary |
to speciiy palpable overcharges by affidavit.
[M. R, March 11, 20.} ‘
This was an application by summons to have |
a solicitor’s bills taxed. '
In the year 1864 Mr. Weston, the applicant, i
required o loan of £2,000, and epplied to Mr. |
Brady, who was the solicitor for a loan society, |
to furnish the sum he required. Mr. Brady |
agreed that the loan society should provide the .
money upon conldition that he should be cmploy- l
ed as silicitor to Mr Weston ia the transactirn, .

and that he should be paid the sum of £105 iy
licu of costs. The security for the advance was
a sccond mortgage on Mr. Weston’s property,
The mortgage was ultimately offected, and Mr.
Brady retained £105 out of the loan, and handed
over the romaider to Mr. Weston. The second Lil|
amounted to £160, of which £100 was stated,
and was not desied to bo for money lent, and the
remaining £60 was said to be ¢“for other busi.
ness,” of wkich no detailed account was given
The third bill was to the amount of £335 8s. 104,
It was delivered on the 24th of August, 186(.
It was for charges alleged to have been incarre]
in preparing and carrying out a trust deed hy
which Mr. Weston assigned his property 1y
trustees upon trust to pay his creditors tie
amount get opposite their names. The deed was
dated the 17th of April, 1865. There were three
trustecs, one of whom was appointed by Mr
Brady in respect of the debt of £2,000 to the
loan society. Mr. Brady was entered a3 a
creditor, and the £60 was set opposite his name,
bat no account was ever furnished in respect t
it. The bill of £335 3s. 10d. included a volumi-
ous correspordence carriedon by Mr. Brady with
the trustees and Mr. Weston. The last item in
the bill was dated the 8th ¢f August, 1866. 02
the 20th of September, 1866, an action was
brought by Mr. Brady on the bill for £33
3s. 10d., and on the 18th of October, 1866, an
application was made to Mr. Justice Lush for
taxation of the bill, but refused by him on th:
ground of want of jurisdiction. Judgment was
afterwards obtained in the action, acd at the
end of November, 1866, the bill was paid in full
there was a fourth DLill, the tasation of whic:
was not contested.

Jessel, Q. C., and Roberts, for the applicant.
contended as to the first bill that an agreemen
beforehand to pay a solicitor a fixed amount was
illegal, and that the retention by Mr. Brady of
the £105 was not & payment. As to the second
bill, they contended that the fact of £60 haviog
been entered opposite Mr. Brady’s name in the
schedule to the deed did not make it a charg
against Mr. Weston, when in fact no bill hal
ever been made out in respect to it. As to tie
third bill, they contended that a year had no
elapsed since its payment, and that it contained
palpuble overcharges. There were 163 letters,
many of which were at Jeast wholly unnecessary.
They referred to Re Drake, 22 Beav. 438; Re
Moss, 17 Beav. 340.

N. Higgins, for Brady, contended as to the
first bill that the retainer of £105 out of tie
loan of £2,000 was a payment, and that as ths
was raade more than o year ago the Court hindw
Jurisdiction except by bill filed. As to the £
he contended that it was & debt proved under 3
creditors’ deed, which was equivalent to a prow
in bankruptey ; and as to the £335 33. 104, tust
it had been recovered in an action at law, add
that no overcharges were specified in the sam-
mons. He referred to Blagrave v. Routh. 5 W.
R. 95,2 K. & J. 6U9, 8. M. G 621 Lurner.

i Hand, 27 Beav. 361.

Jessel, in reply, said that the reason the whne
sum of £335 3s. 10d. was recovered In
action was that there was no jurisdiction 1)z
at common law. It was unnecessary in prowe
ings by sununons to specify overcharge. e
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referred to Re Bignold, 9 Beav. 260; Re Ingle,
21 Beav. 278 fe Blackmore, 13 Beav. 154; In
Re Newman, 80 Beav. 196,

March 20. — Lorp Romiriy, M.R. —Upoen
perusal of the aflidavits and examination of this
case, I think that an order to tax ought tv be
made. There are four bills, The fourth it is
alwitted must be taxed, but no application was
pecessary for that purpose. The real objection
i# a3 to the other bills, which have been paid or
ailowed in account.  As to the bill of 100 guineas,
Jam of opinion that the agreement beforehand
10 sceept @ sum in lieu of costs is not legal, and
that the only agreement sought to be established
wre i3 an agreement of that character. It is
sleo adwitted that the bill was never delivered.
I um also of opinion that it has not been paid in
«ich & manner as to preclude taxation under the
titute.  Jee Bignold ig precisely in point. This
is werely @ retention in account of 100 guineas
in discharge of the bill according to agreement
o the charge for raising the money from the
seeiety for which Mr. Brady acted. As to the
£60, I do not well understand what it is for; it
< aaid that it is for other business, but this is
clear that the bill for it has never been delivered.
My opinion is that this must be done before the
160 can be allowed, and both these bills must be
delivered and taxed.

There is more doubt and question sbout the

bilt for £335 3s. 10d. which was delivered 24th
sngust, 1866, and which has been paid safter it
vag delivered, and after an action had been
‘rought to recover the amount of it, and under
srdinary cirrumstances such a bill never could be
azed, hut ou examination of the bill itself it
iees appear to me that there are grounds arising
upon the face of the bill, coupled with the
evidence produced, which make it proper that
ihis bill should be taxed.
_The items to which I refer are the accumula-
tion of letters charged for, which are obviously
very numercus. 1 have not counted them, but I
s informed that they are 165 in number ; for
each of which 5s. is charged, being about £40.
it is dificult to understand how the business
wuld have required so many letters to be writ-
tes. What cort of letters some of them were
appears from those which are given in evidence,
:nd of these it may certainly be said that they
vere not required for the purpose of advancing
the interests of his client. If a solicitor were
o write every day to his client, giving him
aformation even though useful and interesting,
k¢ cannot charge for them unless properly writ-
wn in his character of solicitor, and for the
Jurpose of advancing the business of the client.
It a solicitor wrre to write daily to his client,
cmplaining of one thing and making inquirie3
sbout another thing, unless they properly relate
t the business he is conducting be cannot charge
for them.  They must really relate to the subject
uatter of the basiness he is conducting to entitle
lim to charge for them to the client, and the
utent taxing the bill may require the judgment
of the tasing master.

I think that this judgment in most cases should
l¢ exercised liberally towards the solicitor, but
i.. this case there are unquestionably many letters
which ought never te have been written at sll,
sud still less to have been charged against the

clicut It is thersfore <olely on ncenunt of the
character and number of these letters that 1
think that it is fit that the bill shoukt ba sub-
mitted to the judgment of the taxiog master. I
shall therefore order the first Mill tu be detiveved,
aud all the four bills 1o be taxed. 1 shall make
the costs of this application costs in the taxatiou.

Roorit ». Tue Norrn Eastery Rarvway Codr-
PANY.

Railwey Company— Carrier—Special Condition—Regsonable-

nesg~—Delivery.

A. ruilway company carried cattlo upon special cor ditions
The first condition stipulated that ¢ the owner undertakes
all risk of loading, uwlonding, and carriage, whether
arizing from tle negligence or default of tho comniany or
their servants, or from defeet or from roperfuction in the
station, platform, or place of leading or unlozding, or of
the carringe in which they may be loaded or conveyed,
or from any other cause whatsoever’? A subsequent
condition stipulated that ~the company will grant free
phases to persons having the care of live stock, as an in-
ducemeut to owners to send proper persons with and to
take care of them.”

2leld, that the first taken by itscif was unreasonable and

void.

ki, secondly, that, even assuming the first condition 0 ke
sereralle, the subsequent condi ion could not have the
effect of making it rensonavle, so far as it related to risks
over which the persuns sent under the subsequent condi-
tion hau no contrel, such as defects of stations.

Semble, (per Chanuel, J3.)—Such conditions relating to a
single suhject-mattor are not severable, and cannot be zood
in part and bad in part.

[Ex., J2n. 25, 1867.]

This was an action for not duly delivering
cattle carried for the plaintiff by the defendants
from Doroughbridge to Chesterfield.

The first count alleged & bailment upon the
terms that the defendants should safely and
gecurely carry the cattle from Boroughbridge
to Chesterfield, and there deliver them to the
plaintiff. It alleged a brench of this duty where-
by some of the cattle escaped on to the railway
and were destroyed.

The second count alleged a bailment oa the
terms that the defendants should safely and
securely carry the cattle from the one place to
the other and there deliver them to the plaintifis
at & snfe and proper place. Italleged for breach
that they delivered them nt an unsafe and im-
proper place, whereby they escaped as in the
first count.

The defendants traversed the bailments and
the breaches.

The case was tried before Mr. Justice Smith
at the last Summer Assizes at Derby, when the
facts proved were as follows :—

The plaintiff resided st Chesterfield, and was
in the habit of sendiog cattle by the defendants’
line. On the 27th April he delivered ten heifers
and five cows to the defendants at Borougbridge
to be carried to Chesterfield. The defendants
had no line to Chesterfield ithemselves ; but the
station there belonged to the Midland Compauy.
The plaintiff received a ticket for the beasts and
signed the counterfoil. The ticket contained
conditions as follows ;—¢¢ This stock is received
by the company subject to the following condi-
tions: That $y0 owier undertakes all risks of
loading, unloading, and carriage, whether arising
froms the negligence or default of the company
or their servants, or from defect or imperfection
in the station platform or place of loading or
unloading, or of the carriage in which they may
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be loaded or conveyed, or from any other canse
whatsoever. That the company will not be
responsible for the non-delivery of the stock
within any certain or reasonable time. The
company will grant free passes to persons having
the care of live stock as an inducement to
owners to send proper persons with and to take
care of them.” The plaintiff sent & drover with
the cattle, and he sent his nephew to meet them
at the Chesterfield station. They arrived there
late in the cvening, and the night was uark.
At that station there was a wharf for ianding
cattle, but it was only large enough for one
truck to come alongside at once. There was no
pen to put cattle in, and no fence round the
wharf, but it was open to the line. The heifers
were in one truck and the cows in another. Qa
arriving at the station the drover gave up his
ticket. The truck with the heifers was first
brought to the wharf, and a porter and the
plaiutiffs nephew opened the doors of the truck
and let them out; the drover stationing himself
at what was admitted to be the proper place for
preventing their escape. The other truck was
then brought up and unloaded, and while this
was being done some of the heifers out of the
,first truck escaped up the line. They were only
missed as the others were being driven out of
the station-yard, when search was made for them,
and they were found to have beea killed by a
train.

Upon these facts it was contended that there
was no evidence of any bailment on the terms
alleged, the conditions being inconsistent with
it; and secondly, that there was no evidence of
any breach.

The learned judge left it to the jury to say,
first whether there wasa complete delivery;
and secondly whether the delivery was in a safe
and proper place.

The jury found for the plaintiff upon both
points, with £67 damages; leave being reserved
to the defendants to move to enter a verdict for
themselves if the Court should think that the
condition exempted them from liability.

Field, Q. C., in Michaelmas Term obtained a
rule nisi to enter a verdict for the defendants
pursunnt to the leave reserved; or for a new
trial on the ground that theie was no evidence
of non-delivery, or of delivery at an unsafe place,
and that the verdict was against the evidence.

Cave now showed cause.—As to the conditions,
they can afford no protection to the defendants,
for they are clearly unreasonable. It could not
be disputed that the first part of the condition
repudiating all responsibility would be unreason-
able if it stood alonme. Such a condition has
often been held to be so; M’ Manus v. The Lan-
cashire and Yorkshire Railway Company, 7 W. R.
547, 4 H, and N. 827; Peek v. The North Slaf-
Jfordshire Railway Company 11 W. R. 1023, 10 H.
L. C. 473 ; Gregory v. The West Midland Railway
Company, 12 W. R. 528, 2 H. & C. 944. The
contention on the other side will be that the sub-
sequent condition entitling drovers to free passes
makes the first reasonable; and Pardington v.
The South Wales Railway Company, 5 W. R. 8,
1 H. & N. 892 will be relied upon. But it is
not in point. No doubt & company may reason-
ably decline liability of any particular kind, if
they offer 8 reaconable alternative security

instead ; Peak v. The North Staffordskire Railiway
Company, supra; Rebinson v. The Great Westers,
Railway Company, 14 W. R. 206, 856 L. J. C. .
123. But the alternative they offer must itself
bo reasonable; Lloyd v. The Waterford and
Limerick Railway Company, 156 Ir. C. L. R. 37.
In Pardington v. The South Wales Railway Com-
pany, supra, the condition exempted the company
in respect of ** damage on the loading or unload-
ing, or from suffocation in trausit.” and freo
passes were to be given for drovers. The loss
there was from accidenial suffocation in the
transit, one of the very matters which the drovers
were sent to guard against. DBut here the ex-
emption is in respect not only of loading and
unloading and other things which the drovers
nmight well be respounsible for; but defect of
carriages, negligence of the defendants’ servants,
defect of stations and so on, agaiust which the
prescace of drovers can afford no security.
There is ne consideration for the exemption
claimed. The presence of the drover is for the
benefit of both parties, for it diminishes the risk
of both. Therefore the owner sacrifices his time,
and the company hiscarriage. As to the breach-
es, the question was one for the jury, and their
verdictisfully supported by the evidence: There
was nothing here amounting to a delivery at all;
and at all eveats, it i3 clear that th. place was
not a safe one. Roberts v. The Great Western
Railway Company, 4 C. B. N. 8. 506, way be
cited on the other side, but it does not apply.
There the plaintiff alleged an absolute obligation
to fence the station-yard, and it was held that
no such obligation exis 1, Butit was admitted
that the company was vound to provide a safe
landing-place, per Williams, J., p. 623. And
that is all we contend for here.

Field, Q. C. and 4. Wills, in support of the
rule.—First, there was a complete delivery.
The drover had given up his ticket, and he and
the plaintiff s nephew bad received the cattle on
the wharf. Aund secondly, the place was a
reasonably safe one. 1t was the place where
the pluintiff intended them to be delivered ; and
he knew the station, and knew tbat it did not
pelong to the defendants. Nothing has been
shown that the defendants ought to have done to
make the place safer. And if it had been
attempted to biad them to take any special pre-
caution, Roberts v. The Great Western Railway
Compa .y (supra) would have been an answer.

But, at any rate, the defendants are protected .
by the condition. The condition is severable,
and may be good in part, though bad in another
pert. This is so with bye-laws: Rez v- Fusher-
men of Faversham, 8 T. R. 362, And so far a3
it relates to loading and unloading, this coudition
ig perfectly reasonable. At any rate, it is made
80 by the subsequent clause with respect to
drovers : Purdingtor. v. The South Wales Railway
Company (supra).

KeLry, C.B.—I am of opinion that our judg-
ment must be for the plaintiff. Several points have
been raised, and I shall first consider that relat-
ing to the conditions. The conditicn is as follows.
[His Lordship read the conditions.] Now, it is
admitted that the first clause of thbe condition
taken by itself is unreasonable in part, so faras
it relates to risks of carriages and defects of
vebicles. But it is said first that it ig sevcrable,
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gnd is good as to the remainder. [ shall not
undertake to say whether such a condition is
pertible or not. It is said, secondly, that the
subsequent clause with respect to drovers cures
auy defect in the first and makes it binding.
Now, tbe authorities no doubt show that a coudi-
tion, whick would otherwise be bad, may becomo
good if & reasonable alternative be offered to the
pablic. But to have thiseffect i: must be left to
the choice of the party to accept or decline that
siternative  And here it is not s0. Therefore,
if the oppurtunity of sending a drover could
bave removed the effect of the condition, it has
pot that result here, for no choice was offered.
But even suppose there were no such rule as
this, this condition is admitted to be bad as to
the greater part of it. In part it may be gool,
pemely as to loading and wnloading. If the
company leave the loading and ualoading to the
owner, and the owner chooses to undertake it, I
do not see why & stipulation exempting the com-
pany from risks of loading and unlonding may
not be good. But Mr. Field must go the length
of saying tbat this applies also to defects of the
station; and the owner’s undertaking the unload-
ing cannot sffect the company’s liability to pro-
vide a safe and proper place for the purpose.
Therefore upen no view can the counditions
protect against risks from defect of stations.

Then as to the other points. It is said taat
the delivery was complete. Suppose it to be so,
that still leaves the obligation to provide a safe
exit. And whether the plaintiffs servant con-
tributed to the loss or nmot, the only substautial
question was whether the defendants had dis-
charged their duty of giving a safe means of
transit and exit. As to this there, was evidence
on both sides; the jury have found for the
plaintiff, and there is no reaseon to disturb their
verdict  The case of Roberts v. The Great
Western Railway Company which has been cited,
bas no bearing upon this. The pleader there
alleged a- absolute duty tc fence the station
yard and it was held that no such duty existed.
Upou all points the defendants have fuiled.

Mazriy, B.—I am of the same opinion Tt
will be convenient, in the first place, to consider
the case without reference to the conditions.
[His Lordship stated the facts ] Now, I think
itis a fallacy to call what took place a delivery
atall. Cattle arce not like goods which can be
put into the band. Yo this case they were merely
turned loose upon the defendants’ own premises.
Then, at common law, what would be the conse-
quence of a man being sent in charge? I think
it would be very like the case which has arisen
of o nurse and child. If any injury occurred
through the negligence of the drover, the com-
pany would not be liable; if by the negligence
of their own servant, they would.

Then, look at the condition. It is clearly un-
reasonable ag it stands. But assuming it to be
divisable, and to be rendered reasonable in part
by the stipulation as to drovers, still it can only
be rendered reasonmable so far ss it relates to
accidents arising through default of the drovers;
and therefore it leaves the common law liability
exactly as it was betore, Either at common law
or under the condition thus construed, if a man
16 eent in charge, whether his fare be paid or not,

the company are not liable for injury arising
from uegligence in his department, but for other
injuries they ere. :

Cnaysein, B.—I am of the same opinion.
The defendants’ counsel would have doue much,
if they could have shown that there had been
such a delivery as to put an °nd to their liability
at common law, for they would then havo dis-
placed my brother Martin's view. But I do not
think there wns any such delivery as to deter-
mine their liability and exclude all question of
safe delivery, and delivery in a safe place. I
think, therefore, the verdict was right.

Then, as to the conditions. The question
arises on a traverse of the bailment; aud if the
conditions be reasonable, the declaration is not
proved. It is admitted that the first condition is
bad as itstands; but it is said that 't is rendered
reasonable in either of two ways. First, it is
said that we may strike out & part of it—that
which relates to risks of carriage, and look only
at the remainder, aund that the remainder is
then good. If it were necessary to decide, I
shiould strongly think that such a condition is not
severable. J{ it applied to several subject-mat-
ters, it might be otherwise, but not as to one
gubject-matter. But even if risks of carriage
could be struck out, the condition would still
remain unreasonable. But it is further said that
the third condition cures the first. Now it can-
not be better for the company than if it had
come first, aud been prefaced by ‘‘inasmuch as.”
Then reading it so, the whole remains clearly
unreasonable if risks of carriage are included.
Otherwise, loss from a collision, through the de-
fendants' negligence, weuld be protected. And
if risks of carringe Le struck out, the defect is
not cured, for there still remain defects of sta-
tions and places of unloalding, ageinst which the
presence of drovers can afford no protection.
Anil this is the actual cause of loss in the present
case. On all points, therefore, I think the rule
must be discharged.

PicotT, B., concurred.
Rule discharged.
— Weekly Reporter.

Excuisn Law Rrports.—An crroneous idea
seems to have taken possession of the legal mind
in this country that the New Law Reports neces-
sarily superseded all others,

That this is not the fact is palpable to us, for
we are in possession of the latest numbers of the
Weekly Reporter, now in its fifteenth year, whick
contain full and accurate reports of cases in all
the courts, up to March 16th. These reports are
authoritative, and the Solicitors’ Journal and
Weekly Reporter is now the journal of both branches
of the profession in Great Britain. It would, in
our opinion, be found a most useful and interest-
ing addition to the library of every member of
the profession, a8 it would enable him to keep
pace with the progress of those reforms in the
code and practice, which have s0 greatly improvexi
English jurisprudence of late years,

It is published by Edward Johnston Milliken,
Esq., 89 Casey St., Lincoln’s Inn C. W.—Phila-
delphia Legal Intelligencer,
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DIGEST.

DIGEST OF ENGLISH LA W REPORTS.

TOR THE MONTUS OF JGLY, AUGUST, SEPTENBER,
AND OCTOBER, 1546.

(Ountinusd from pags 112,)
Accrvir.—Sce Deeo,
ADMINISTRATION,
1. A decree having been made in an adminis-

on security being given for costs in England.—
Wenster v, Power, Law Rep. 1 P. C. 150,

5. Judgments in several actions in a colonial
court, in the nature of petitions of right, were
obtained agaiust the crown; in some of the
cases the amount recovered was under the ap.
pealable value. The privy council gave leave
to appeal without the colonial attorney-general
giving security for costs, and directed the ap
peals to be consolidated.—In r¢ Attorney- Gene.
ral of Victoria, Law Rep. 1 P. C. 147.

tration suit brought by the residuary legatees,
it appeared that proceedings ought to have been
taken in equity against one who had had dealings
with the testator. The executor was will'ng to
conduct them, and no case of misconduct was
established against him.  An order, giving the
plaintiffs liberty to take proceedings in the
name of the executor, was discharged on appeal,
and the executor directed to take them.— Har-
rison v. Richards, Law Rep. 1 Ch. 473,

2. After decree in an administration suit, the
court is not hound to disallow claims barred by
the statute of limitations, if the personal repre-
scntative, and such of those beneficially inte-
rested as are parties to the suit, or have come

ARBITRATOR,—Se¢ AWARD.
AssatrLt—See CosviCcTION, 1.

AszuMpsIT.

The plaintiff, under a bill of sale, seized goocs
on the defendant’s premises, and with his
knowledge, but without any request by him,
aliowed them to remain till rent was due. The
landlord having distrained them, the plaintii
paid the rent and expenses. Jleld, that he
could not recover the amount so paid as a com-
pulsory payment for the benefit or at the i
plied request of the defendant.—England v.
JMarsden, Law Rep. 1 C. P, 529,

ATTAINDER,~—Sce DESCENT,
ATTORNEY.— See SOLICITOR,

AWARD.

in under the decree, do not set up the statute;
but the personal representative waives the
objection of the statute at his own risk as
against absent parties beneficially interested.—
Alstorn v. Tro’lope, Law Rep. 2 Eq. 205.

See Executor ; MARSHALLING OF ASSETS.
AGENT.—See PRINCIPAL AND AGENT.
AGREEMENT.—Sce CoNTRACT,

Axcrext Lignr.—See Licur.
Axsvity.—See WiLL, 11,
ArpEAL,

1. Wherea party enrolled & decree as quickly
as the practice of the court allows, his know-
tedge that the other party intended to appeal
is not a ground for vacating the enrolment.—
Hill v. Curtis, Law Rep. 1 Ch. 425,

2. If evidence has been rejected on an inquiry
in chambers adjourned into court, 2 party desir-
ing to appeal should wait for the certificate,
and then move to vary.—Rkodes v, Rhodes, Law
Rep. 1 Ch. 483.

3. On the hearing of an appeal at quarter
sessions against an order of justices for the
payment of small tithes, &c., the respondent
may adduce additional evidence.—Z%e Queen
v. Hall, Law Rep. 1 Q. B, 632.

4. A colonial court having revoked a leave
to appeal, the privy council, under the special
circumstances of the case, gave leave to appeal

1. A judge's order, made by consent of the
plaintiff and defendant in a suit, referred all
matters in dispute to an arbitrator, and divectel
that the parties should perform the asward:
snbsequently, an indorsement, signed by both
parties, was made on the order, that the arli.
trator might order what the parties should do
to prevent a repitition of theinjuries complained
of. The arbitrator having ordered the defen-
dant to do certain things, and he having neg-
lected to do them, Zeld, that the plaintiff might
bring an action fornon-performanceof the award.
~—Licvesley v. Gilmore, Law Rep. 1 C. P. 570

2 A motion to set aside an award cannot be
made, even with the consent of both partie:.
iater than one term after the award has been
priblished.—/In re Novth British Railway Co.
Law Rep. 1 C. P, 401,

3. An awarl was made by commissioners
acting uwnder a statute, whereby they appor-
tioned lands and a rent charge between the
rectors of B. and the curates of U. Jleld, on
bill by a curate of U,, that, on the true con-
struction of the statute, the commissioners had
power to make the award, and semdle, that, had
they acted wllra vires, the court could not have
rectificd the award.— Bateman v. Boynton, Law

ep. 3 Ch. 359.

Sce CONTRACT, 3.

BarLMeNt.— Sce CARRIER ; DETENUE.
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BANKRUPTCY.

The obligation to pay money under an order
of a court of equity is merely an equitable debt,
and so is not a gocd ground for a petition for
adjudication in bankruptey.— Ez parte Blencoice,
Law Rep. 1 Ch. 393.

BarraTry.—Sce CoLLisioN, 1.
BiiL oF Lapive.

A bill of lading represented more goods to
have been shipped than really were. This
arose from the mistrke of the mate, which
there was evidence to show was caused by the
fraud of the person who put the goods on
board. The latter was either agent of the ship-
per or of his vendor. Held, there was evidence
for the jury, that the misrcpresentation was
caused “wholly by the fraud of the shipper or
of the holder, or some person under whom the
holder claimed,” within the meaning of the
Bills of Lading Act (18 & 19 Viet. ¢. 111), § 3.
—Valieri v. Boyland, Law Rep. 1 C.P. 382

See CoLristoy, 1; “REIGHT.

Bits AND Notks,

1. An acceptor for honor of a bill of exchange
is liable to one who has discounted it on the
fuith of his acceptance, if the name of the maker
is forged, and the payee who is purported to
have indorsed it is a fictitious person.—Fhillips
v.im Thurn, Law Rep. 1 C. P. 463.

2. A railway company incorporated in the
usual way eannot aceept a bill of exchange; and
this defence may Le taken on a plea denying
the acceptance, though the acceptance was or-
dered by the directors, and is under the seal of
the company.—Datenan v. id-Wales Railway
Co., Law Rep. 1 C. P. 499.

Sce FrEIGHT.

Boxp,

The plaintiff agreed to purchase of S. the ship
D. for a sum of morey and the transfer to 3. of
the plaintifi's ship L. Ile also agreed to lend
S. £6,000, on mortgage of the L., and 8. agreed
to repair her, so as to class her eight years A 1
at Lloyd’s; and also to do anything remaining
to be done to the D. within two wecks after
that ship’s arrival in London. The defendant,
as security for S., gave his bond to the plaintiff,
conditioned to be void if S. forthwith repaired
the L., and if S., within the said two weeks, did
all that remained to be done to the D. The
plaintiff and S. afterwards, without the defen-
dant’s knowledge, made another agreement,
altering the terms relating to the completion of
the D.  Held, that the conditions in the bond
were distinet and separate, and that the defen-
dant, though releazed by the alteration from

his Hability in regard to the completion of the
D., waa not relessed from his liability, in res-
peet to the L.—Jlarrison v. Seymour, Law Rep.
1C. P 518

Cartrar.—See ParTNERSTIP, 2.

Carnien.

1. A common earrier of goods is not, in the
absence of a special contract, bound to carry
within a given time, but only within a time
which is reasonable, looking only to the cir.
cumstances of the case; and therefore the de-
fendants, a vailway company, are not liable for
damage to goods arising from delay which wus
caused by an unavoidable obstruction, resulting
solely from the negligence of another company,
who, by agreement with the defendants, sanc-
tioned by statute, had running powers over the
defendants’ line.—Zaylor v. Great N. Railiway
Co., Law Rep. 1 C. P. 885.

2. An injunct.on was prayed by A. against a
railway company, under 17 & 18 Vict. ¢. 81, § 3,
to restrain them from unduly prejudicing A., by
refusing to admit, after a certain hour, goods
collected by A., and by receiving at a later
hour goods collected by themselves and by B.»
to be forwarded the same night. It appeared
that the hour was reasonable; that the com-
pany, in admitting their own goods, acted with-
out intending to gain an advantage over other
collecting carriers; and that they admitted B.’s
goods in consequence of an injunction obtained
by him. In two similar eases, injunctions had
been granted to restrain railway companies
from admitting their own goods at alater hour
than those of others. Ileld (by Erle, C. J., and
Montague Smith, J.), that the exercise of this
jurisdiction, being subject to no review, and
depending on ‘the special facts of each case,
cases previously decided under it are not bind-
ing as precedents of law are binding, and that
the injunction prayed would interfere with
traffic, and ought not to be granted. Held (by
Willes and Keating, JJ.), that the above cases
were binding precedents, and were also rightly
decided ; and that the injunction ought to be
granted.— Palmer v, London and S.W. Railway
Co., Law Rep. 1 C. P, 588,

Seec CorristoN; Stoprace 1y TraNsITU,

CuARTER ParTY,—SCe FREIGRT.

Coriistox.

The provision in the 17 & 18 Vict. ¢. 104,
§ 299, that a loss, arising from the non-obser-
vance by a ship of the rules laid down in the
act, shall be deemed to have been occasioned
by the wilful default of the person in charge of
the deck, does not render an unintentional
breach of the rules barratry.
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A collision arising from the negligence of the
crew i not damage of the seas within the mean-
ing of an exception in a bill of lading.

Therefore, if a ship-« wner, by a bill of lading,
undertook to deliver goods safely, “ barratry of
master or mariners, accidents or damage of the
seas or navigation excepted,” and the ship came
into collision with another by starboarding her
helm contrary to the rules of the above act, and
sank and was lost, the ship-owner was liable for
the loss of the goods.—@Grill v. General Iron-
Screw Collier Co., Law Rep. 1 C. P. 600,

See Evipexce, 1.

Couaitssion To EXAMINE WITNESSES,

1. A commission was issued to examine wit-
nesses by interrogatories and viva woce. An
agent, appointed by the defendants to execute
the commission, conducted the examination en-
tirely viwa voce, Dot putting the written inte: -
rogatories that had been prepared. Hel. at the
trial, against the defendant’s objection, that
the deposition was admissible, there being no
suggestion tha’ any advantageous question had
been omitted. — Grill v. General Iron Screw
Collier Co., Law Rep. 1 C. P. 600.

2. A requisition, with interrogatories and
cross-interrogatories annexed, issued to a
French court to examine a witness. The judge
of that court, having the interrogatories and
cross-interrogatories before him, examined the
witness by putting such questions as he deemed
convenient ; and no questions were put or sug-
gested by the counsel and agents of the par-
ties who were present. The court of divorce
doubted whether the deposition was admissible,
but declined to reject it.—Hitchins v. Hitchins,
Law Rep. 1 P. & D. 153.

CoxoN CARRIER.—See CABRIER.

Courany.—.See CoRPORATION.

CoxrLict oF Laws.~—See Execuror, 3; WiLy, 18.
CoxTRACT.

1. By a written agreement, A. agreed to
purchase from B. certain lands, and all the
mines of coal, &ec., under the same, at a certain
price; and B. agreed to purchase from A. all
coal that he might from time to time vequire,
at a fair market price. Held, that A. could not
sue B. for not taking the coal, without averring
a readiness to perform his part of the agree-
ment. Benkar$ v. Bowers, Law Rep. 1C. P.
484,

2. A. contracted with B. to erect machinery
on the latter’s premises, the works being di-
vided into different parts, but no time fixed for
payment, Al the parts wero far advanced
towards completion; some were so nearly
finished that B. had used them, but no one

was entirely complete, though much of the ne
cessary material was on the premises, when th,
premises, with the machinery and materiuls,
were destroyed by an accidental fire. Jleld,
that A, could not recover the whele contra.
price; but that, as the machinery was to bLe
fixed to B.’s premises, so that the parts f it
when fixed, would become _his property, aund
as the contract involved an implied promise on
B.’s part to keep up the building, A. could re-
cover the value of the work and materials
actunlly done and provided under the contract
Appledy v. Meyers, Law Rep. 1 C. P. 616.

3. A railway company agreed with a con
tractor, that, if he should be guilty of auy
delay, they might take the execution of the
works out of his hands, and might use all or
any of his plant or materials; that, in additiva
to all other rights and remedies, they miglt
apply any moneys to which the contracter
would otherwise be entitled in satisfying all
losses or expenses occasioned by the delay;
and that all the plant and materials, at th.
time of the delay, in or about the site of the
works, should thereupon become the absolute
property of the company and be valued or
sold, and the amount of such valuation or sale
credited to the contractor, in reduction of the
moneys (if any) recoverable from him; but that
the company should not bs bound to use the
plant and materials, The company under this
agreement having taken the execution from the
contractor, he brought an action for breach of
contract, which, with all matters in difference
was referrsd to arbitration. Held, that the
plant and materials did not become the pro-
perty of the company, unless loss or expensz
had been occasioned ; and they were restrained,
by an interlocutory injunction from removing
and selling the plart and materials pending the
arbitration. —Garrett v. Salisbury and Dorset
Junction Railway Co., Law Rep. 2 Eq. 358.

See AssunrsiT, 1-8; CorPorRATION ; COVENANT;

Fravps, STATUTE OF ; PRINCIPAL AND AGENT,
1; Sare; Serciric PsrrorMANCE; Wik
RANTY.

CoxsvicrioN,

1. The 24 & 25 Vic. ¢. 100, sec. 45, makes .
conviction before a magistrate a bar to a civil
action for the same assault. A pnlice magis
trate, after hearing a case of common assault,
ordered the accused to enter into recognizances
and pay the recognizance fee, but did not order
him to be imprisoned or to pay any fine. Held,
that this was not a conviction within the
statute. — Hartley v. Hindmarsh, Law Rep. 1
C.P. 553,
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2. A conviction before a magistrate can be
proved only by the production of the record of
the conviction or an examined copy.—Hartley
v. Hindmarsk, Law Rep. 1 C. P. 653,

CORPORATION.

1. The plaintiff’ supplied coals to the defen.
dants, o corporativn, the guardians of a poor.
law union, for the use of their workhouse,
under a written agrcement cxcented by the
plaintiff, but not under the seal of the defen.
dants. The defendants reccived the coals, used
some of them, and offered to return the rest.
In an action for goods sold and delivered, Aeld,
that as the coals had been supplied and ac-
cepted, and were such as must necessarily be
supplied for the purposes for which the defen-
dants were incorporated, the defendants were
liable for all thot they had received, though
the contract was not under seal.—XNickolson v.
Bradfield Union, Law Rep. 1 Q. B. 620.

2. Where the corporation of a ¢ity had been
empowered by a statute to make certain public
improvements, and for that purpose to take
land compulsorily, to raise money on the credit
of it, and to sell superfluous land to pay off the
debt; such statute, though only impliedly au-
thorizing the taking of more land than is abso-
lutely necessary for the desired improvements,
may be construed more favorably to them, be-
ing an existing public body, than it would be
to persons on whom special powers had been
conferred by Parliament for a particular pur-
pose: lands 8o taken may be treated as taken
“for the purposes of the statute;” and a con-
tract made by.the corporation with another
person, to obtain lands under the statute and
sell them to such person, as soon as the statute
shall pass, is not illegal. — Galloway v. Mayor
and Commonalty of London, Law Rep. 1 H. L.
34.

3. A corporation was instructed by statute
to maintain certain public docks, to receive
tolls for their use, and to appoint a harbor-
master, who should have power of regulating
the entry of vessels, Held, that the corpora-
tion was liable for damage caused by the negli-
gence of its harbor-master, although the tolls
were not applicable to the use of the corpora-
tors or corporation, but only to the mainte-
nance of the docks. — Mersey Docks Trustecs v.
Gibbs, Law Rep. 1 H, L. 93,

4. The prospectus of a mining company des-
eribed in favorable terms a mine, the purchase
of which had been contracted for, and referred
te the articles which empowered the directors
to carry out or rescind any contract. The
mine proving worthless, the directors rescinded

the contract, and agreed to purchase another.
Hd, that a shareholder who had subscribed
on the faith of facts stated in the prospectus,
which were false, and which the directors had
no reasonable cause to suppose trus, should
have an injunction against an action for calls,
—Smith v. Reese kner Co., Law Rep. 2 Ey,
264,

5. A prospectus of & company stated that a
certain invention, fuor working which the com-
pany was formed, had been tested, and that,
according to experiments, the material could
be produced at a specificd cost, but that it was
intended to test the invention further: the in-
vention turned out worthless, but there had
been some testing. Held, that there was not
such misrepresentation as would enable a pur.
chaser of shares to set aside the contract, espe-
cially where he had not sought redress in a
reasonable time.—Dentcn v. Macneil, Law Rep.
2 Eq. 352.

6. A trading company can give a bill of sule
ag security for work done for them.—Shears v.
Jacob, Law Rep. 1 C. P. 513,

See Equriy PracTicE, 6-7; PropuCTION OF
DocuMENTS, 2; Ramwway.

COVENANT,

The owner of Blackacre mutually covenarted
with the owner of Whiteacre to bear the ex-
pense of repairing a way for their joint use, in
proportion to the area of their said properties,
by a deed containing a proviso, that the ex-
pense of such repair should be considered as a
charge in equity, and, as far ss circumstances
would admit, at law also, on the owners for the
time being of the said properties. Fleld, that
this proviso did not create a charge on the
iands, and therefore that, on the registration of
Blackacre with an indefeasible title, under 25 &
26 Vic. c. 58, the owner of Blackacre was not
entitled to have notice of the proviso recorded.
—Drew's Estate, Law Rep. 2 Eq. 206,

See CoxtracT; LEASE.

CriMiNAL Law.

The 2 & 8 Vic. c. 71, sec. 24, which enacts
that any one brought before a magistrate,
charged with having in bis possession, or con-
veying in any manner, any thing which may
be reasonably suspected of being stolen, and
who shall not give an account to the magis.
trate’s satisfaction of how he came by the same,
shall be guilty of a misdemeanor, is sapple-
mentsl only to 2 & 8 Vie. c. 47, and the sec-
tions apply only to things in the streets, and
not in & house. — Hadley v. Perks, Law Rep. 1
Q. B. 444,

Sze CoxvicTioN ; EMBEZZLEMRNT ; LARCENY.
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Dayacrs.

1. In anaction forfraudulently misrepresent-
ing that & cow sold to the plaintiff was free
from infectious disease, if the plaintiff has
placed the cow with five others, who have
caught the disease and died, the plaintiff can
recover as damages the value of all the cows.
—Mullett v. Mason, Law Rep. 1 C. P. 559,

2. One who for his own purposes brings, col-
lects, and keeps on his land any thing likely
to do mischief if it escapes, must keep it in at
his peril, and is primd fucic answerable for all
danage which is the natural result of its es-
cape, without proof of neglizence on his part.
—Fleteher v. Rylands, Law Rep. 1 Ex. 265,

3. If the plaintiff fails to establish any agree-
ment of which special performance can be
directed, a court of equity cannot grant relief
in damages under 21 & 22 Vie. ¢. 27.— Lewers
v. Earl of Shaftesbury, Law Rep. 2 Eq. 270.

Sce Easenwyt; Escars; Leasg, 1; Lionr, 2,

3; PLrapING, 2.
Deen.

By voluntary deed a settlor gave property
to A.. B, C., and D, in equal shares. 1le pro-
vided, that, if any of the four should die in his
lifetime, Jeaving issue, the share of her so dying
should be in trust for her children; and that if
any of the four should die in his lifetime, with,
out leaving issue, her share should go over and
be added to the other shares. A. and B. were
dead at the date of the deed, the former leav-
ing issue, the 1 or without issue; but Zeld,
that the gifts over of their shares did not fail.
—DBarues v. Jennings, Law Rep. 2 Eq. 448,

See COVENANT.

Derositiox.~—Sec Codmus, To ExamiNe IVITNESsES,
Descexr. .

A marriage in a foreign country by one who
has been attainted of treason and escaped
thither, and who was afterwards executed on
the same atwainder, is valid and the children
legitimate ; and, as the descent of property be.
tween brothers (is immediate, the descendants
of one of the children can inherit property
from the descendants of another.—Aynnaird v.
Leslie, Law Rep. 1 C. P. 389,

Demizee,

A. deposited debentures with B. as security
for the payment of a bill at maturity, on the
agreement that B. might sell or otherwise dis-
posc of the debentures, if the bill should not be
paid when due.  Before the maturity of the bill,
B. deposited the debentures with C., to be kept
as security till the repayment of a loan from C.
to B. Iarger than the amount of the bill. The
bill was dishonored; and, while it was still un-

paid, A. brought detinue against C. for the
debentures.  Jleld (by Cockburn, C. J., Black-
burn and Meler, JJ.; Shee, J., dissenting), that
A. could not maintain detinue without having
tendered the amount of the bill.— Donald v,
Suckling, Law Rep. 1 Q. B. 685.
Devisk.—See WiLL ; SEPARATE EsTaTE, 2; VESTED
INTEREST, 1.
Discovery.—Sec PateNT, 2; ProbuctioN oF Doct-
MENTS.
DoxiciL.—See Sxecuror, 3; Wir, 13.
EasenEexT.

A. dug a well near B.’s land, which sank in
consequence, and a building, erected on it within
twenty years, fell. It was proved that if the
building had not existed, the land would still
have sunk, but the damage would have been
inappreciable.  field, that B. had no cause of
action against A.—Smith v. Thackeral, Low
Rep. 1 C. P. 364.

Sce WATERCOURSE,

Exprzzieyest,

One employed to get orders and rece’ve pay-
ment for goods, but who is at liberty to get (he
orders and receive the money where and whea
he thinks proper, and is paid by a commission
on the goods suld, is not 2 clerk or servant
within 24 & 25 Vict. c. 96, § 68, against ember-
zlement.—The Queen v. Bowers, Law Rep. |
C. C. 4L

Equity PrEADING.—Sce Equity Pracrice.
Equiry Pracrice.

1. Under an order to ameund by adding par-
ties, the plaintiff cannot introduce allegations
making a new case against the original defen-
dants, though material as to the new dcfen-
dants.—DBarlow v. MeMurray, Law Rep. 2 Eq.
420,

2. In an ex parte cxamination, the examiner
ought not to refuse to allow . aestions to be put,
unless on matters clearly and palpably not evi-
dence,—Surr v. Walmsley, Law Rep. 2 Eq. 439,

3. Adefendant cannot add a new issue of fact,
not in any way suggested by his answer to the
issues already directed for trial.—Morgan v.
Fuller (1), Law Rep. 2 Eq. 296.

4. A decree dismissing a bill was by arrange-
ment passed and entered at the registrar’s office
by the defendant’s solicitor, acting, as the regis-
trar knew, on behalf of the plaintiff. The
defendant’s solicitor afterwards obtained it from
the office, and cnrolled it, Z7eld, that the decree
ought not to have been delivered except to the
plaintiff’s solicitor; and, as the irregularity
had delayed the plaintiff in appesling, the en-
rolhoent should be vacated.—Fryer v. Davics,
Law Rep. 1 Ch. 390.
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5. When a sole plaintiff dies, the suit may be
revived after decree without bill {iled.— Colyer
v. Colyer, Law Rep. 1 Ch. 482,

6. A defendunt, by putting in an answer, has
not waived his right of calling on a plaintiff
company to give sveurity for costs, if, at the
time of answer, he had not resson to believe
that the plaintifi’s assets were insufiicient to
pay costs; nor is he deprived of such right by
having himself sued the plaintifs, if the plain-
tiffs’ bill is more than a mere defence to his bill,
— Wushoe Mining Co. v. Ferguson, Law Rep. 2
Eq. 871

7. A limited company, when plaintiff in equi-
ty, may be required to give costs to an amount
greater than £100.—Imperial Lunk of China v.
Dank of Hidustai, Law Rep. 1 Ch. 457,

See Arreay, 1, 2; INTERROGATORIES, 3, Pa-
TENT; PropucTioN vr DocvuesTs; SERVICE
oF Proczss.

Escare. .

In an action for an escape, the jwry, in esti-
mating the value of the custedy, may take into
account not only the debtor’s own means, bat
all reasonable chances, founded on his position
in life and surrounding circumstances, that any
part of the debt would have becn paid had he
remained in custody.— Macrae v. Clarke, Law
tep. 1C. P 403,

Estate By InpLication.—Sce Trust,
Lsropprer.—See Husisaxp axp Wirg; Parext, 1.
TVIDENCE.

1. In a case of ¢ollision, the L.oks contain-
ing the entries made by the coust-guard, and
sent to the coast-gnard office, are admissible to
show the state of the weather at the time of
collision, without calling the person who made
the entries.—Zhe Catharina Maria, Taw Rep.
1 Adm. & Ece. 53.

2. A statute enacted that the court might
make a certain order on production of a certifi-
cate signed by the speakar of the House of Com-
mons.  The standing orders of the House pro
vide, that, in the unavoidable absence of the
speaker, the deputy speaker may perform his
duties and exercise his authority. JIcld, that
the court would take notice of the standing
orders of the louse, and the order was made
accordingly.—Slockshridye v. Railwav Lill, Law
Rep. 2 Eq. 864,

See Arrear, 5; Conuisioy, 2, 3; CoMssioN
To Examixg Wirsesses; Coxvicrioy, 2;
Equity PracTick, 4 ; INsuraxce, 3; INTER-
ROGATORIES ; JURISDICTION, 2; NEGLIGENCE,
4; Patext, 2, 3; Provucriox or Docu-
MENTS; TRUSTEE; VENDOR AND PURCHASER,
4; Wiry, 1.

Exrcrrion.—See INTERPLEADER, § ; N1GLIGENCE, 3;
Practice (a1 Law), 3. :
Exectror.

1. A married-woman executrix, who has
proved the will and survived her hushand, is
Hable for a devastavit committed by Lim when
alive.—Soady v. Turnhull, Law Rep. 1 Ch. e,

2, A dicd, leaving his wife T3, sole exeeutrix
and residaary legatee.  She wroved the will,
married, made a wili uneler g power, appainting
C., her daughter by the tirst husband, her sole
excentrix and residuary legatee, and died, leav-
ing her second husband and C. survivinge, (.
took limited probate of her will. and afterwards,
with the consent of B.’s husband, who had
assigned her all his intercat in the residue of
his wife's estate, administration of the rest of
her personal estate.  Held, that C. was entitled
to administration of the unadministered goods
of A.—Goods of Rickards, Law Rep. 1 P. & D.
156.

3. A testatcr, domiciled in the Isle of Man,
by deed duly execnted as a will, conveyed his
property to a trustee, on trust, to pay the in-
come to his widow for life, and on her death to
divide it among his children. The ecclesiastical
court of the Isle of Man granted probate of it
to the trustee, s executor according to the
tenor. The court of probate followed this
grant so far as to admit the decument to pro-
bate, without inquiring whether or not it was
testamentary, but not so far as to make the
grant to the trustes as execntor according to
the tenor. Being satisficd that the testator
intended to deprive the widow, who was pri-
marily entitled to the grant, of any control
over the adwministration, the court decrced ad-
ministration with the will annexed to the trus-
tee, under 20 & 21 Vict. ¢. 77, § 73.—Goods of
Cosnalun, Law Rep. 1 P. & D, 183.

See ADMINISTRATION ; MARSHALLING OF ASSETS;

Wi, 3, 10.

Fororry.—Sec BiiLs axp Notes, 1; Vixpor axp
Purcnaser oF REaL Esrarr, 2.

FravDS, STATUTE OF.

1. A written proposal, signed by the party
to be charged, and accepted by parol by the
party to whom it is made, is a suflicient memo-
randum to satisfy the fonrth section of the
Statute of Frauds. — Reuss v. Dicksley, Law
Rep. 1 Ex. 342

2. A. sold some cheeses and candles, and sent
an invoice of them to B.; B. returned the in-
voice with n note, signed by him on the back,
to the following effect: “The cheese came
to.day, but I did not take them in, for they
were badly crushed. So the candles and cheese
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is returned.” IZeld, that the invoice and note
constituted a sufficient memorandum to satisfy
the Statute of Frauds.—Wilkinson v. Lvans,
Law Rep. 1 C. P. 407,

3. The following memorandum, ““ A. agrees
to buy the marble purchased by B., now lying
at L., at 1s. per foot,” does not bind A.: be-
cause, in a valid memorandum of a contract for
sale under the Statute of Frauds, § 17, the
names of the parties to the contract must ap-
pear as such parties, and B. is not here men-
tioned as a seMer.— Vandenbergh v. Spooner,
Law Rep. 1 Ex. 316.

Freigur.

Goods were shipped on the plaintiff’s account
under a charter-party between M. and the
owner of the vessel, whereby and by the bill
of lading they were deliverable to A, “to
order or assigns,” on payment of freight as per
charter-party. The chartor-party provided:
“The freight to be paid on delivery, less ad-
vances in cash; one-half of the freight to be
advanced by freighter's acceptance at three
months, on signing bills of lading; owner to
insure the amount, and deposit with charterer
the club policy, and to guarantce same.” M.
gave his acceptance at three months’ date for
one-half of the freizht to the ship-owner, who
indorsed on the bill of lading: “Received on
account of the within freight, 300/, as per
charter-party.” M. indorsed the bill of lading
in black, and forwarded it to the plaintiff at A,
who, on the ship's arrival before the expiration
of the three months, demanded the goods on
payment of the balance of the freight; but the
master having learncd of the bankruptey of M.,
refused to deliver the goods unless a guarantee
was given for the payment of the full freight.
Such guarantee was given, and the full freight
finally paid under protest. Held, that the ship-
owner had no lien on the cargo for the half-
freight represented by M.s acceptance, and
that the plaintiff could recover back the money
paid by him.— Tamvaco v. Simpson, Law Rep.
1C. P. 363.

GUARDIAY.

Three applications were made for the guar-
dianship of infants, one for the appointment of
H., their materoal grandmother; another for
the appointment of A. and B., their paternal
aunts, both married wemen ; the third for the
appointment of C., a friend of the family. Ifeld,
discharging an order of Stuart, V. C., appoint.
ing B. wole guardiar, that, though the discre.
tion of a judae appointing a guardian ought
not to be interfered with, except on very strong
grounds, yet H. and C. should be appointed

guardians, because (1) the appointment of 4
married woman to be sole guardian was impr,
per; (2) the vice-chancellor had not approved
of A., who was acting with B.; (8) the father
had shown great confidence in IL., and allowed
the children, who had very little intercourse
with his relations, to live much with her: and
(4) their mother, thongh she had no power1,
appoint guardians, had made a will purporting
to appoint H. and C. guardians.—/n re haye
Law Rep. 1 Ch. 367,
Hienwar.

A certificate of justices under 3 & 6 Wm. IV,
c. 50, § 85, for diverting a highway, is valid
though it alleges that a new highway is more
commodious, without alleging that it is nearer,
and though it states that the old highway * wil
be’" unnecessary when he proposed alterations
are completed; and the addition of land to a
old hizhway, so as to widen it and make it more
commodious, is a suffiqient substitution of a new
highway.—Z%e Queen v. Phillips, Law Rep !
Q. B. 648.

Sce TuRNPIKE.

GENERAL CORRESPONDENCE.

Our Law Reports and Reporters.
To tue Epitors or THE Law JounNaL.

GenrLeMeN,—The Benchers having taken
the matter of the Law Reporting into the
especial care, the profession naturally expected
such changes as would conduce to perfectirg
the system of reporting, ensure promptnes:
in placing the reports in their hands, and leare
little, if any, room for complaints or fauit
finding. It is to be regretted that such a
result has not ensued. Before a Chancery
Chamber Reporter was specially appointed by
the Socicty we did receive with moderate
promptitude, and with most creditable acce
racy, reports of Chamber decisions, edited and
conducted by the Chancery Reporter, Mr.
Grant, and a most valuable volume such deci
sions have made. The only complaint the
was, that they were not produced with suff
cient rapidity—the value of a decision affecting
the practice of our courts, is to have it promul
gated as quickly as possible.

In consequence of the present arrangement
Mr. Grant has ceased to report Chambe
decisions, and Mr. Cooper, the gentlem
appointed threec months since, Zas not com
menced (at any rate the profession have nothing
as the result of his labours). The profeasion
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will have to look to your Journal for these
reports. Before his appointment Mr. Cooper
started 2 volume of Chamber Reports known
ss *Cooper's Chancery Chamber Reports,”
since his appointment he has discontinued that
work, so that by the intended beneficial
srrangements of the Society we are deprived
of Mr. Grant’s labours, of the continuation of
AIr. Cooper’s own selection, * Cooper’s Cham-
bers Reports,” and Mr. Cooper’s (as appointed
Reporter) * Chancery Chamber Reports.”
Your obedient servant,
A SouriciTor.

Wellington, April 30, 1867.

Tug MusicipaL Maxvar For Urper CaNADA.
By Robert A. Harrison, D.C.L., Barrister-at-
Law. Seccond edition. Toronto: W. C.
Chewett & Co. .

(¥rom the Zcader, May 11, 18Gi.)

We acknowledge with pleasure the receipt
of the above, containing as the title inform us,
“The new Municipal and assessment act, with
notes of all decided cases, some additional

_ statutes and a full index.”

As compared with the learned editor’s first
manual, the present is much more complete
and valuable, in the first place from the more
consolidated form in which the legislation
affecting municipal matters, has been put un-
der the new act; in the next place from the
number of doubts as to construction and inter-
pretation which have been removed by the
court, a..d which have been carefully collected
and noted; and again from the increased ex-
perience of the editor and the greater thought
and research displayed, and lastly owing to
the improved appearance and * get up,” so to
speak of the volume before us.

The subject of contested elections is treated
inan exhaustive manner and the experience
of the editor, being constantly retained in cases
of contested elections, renders his notes and
collection of cases on this subject all the more
useful.

Our readers can perhaps better judge of the
value of the work by a few extracts taken at
random ; for example—section 78 asamended
by chapter 52 of the same section, regulates
the subject of disqualification of candidates
fer municipal honors, enacting amongst other
things that no person interested in a contract
with & corporation shall be qualified as 2 mem-
ber of such corporation. In one of the notes
to this section, he says:—

“The object of this part of the section, like
that of sec. 28 of the English Mun. Cor. Act
of 5 & 6 Wm. IV. cap. 76, is clearly to prevent
all dealings on the part of the Council with
any of its members in their private capacity,
or, in other words, to prevent a member of the

Council, who stands in the situation of a trus-
tee for the public, from taking any share or

| benefit out of the trust fund, or in any contract

in the making of which he, as one of the Coun-
cil, ought to exercise a superintendence.
(Rawlinson’s Mun. Man. 58.) The evil con-
templated being evident, and the words used
general, they wili be construed to extend to
all cases which come within the mischief in-
tended to be guarded against, and which can
fairly be brought within the words, 75. The
words of our enactment are that *‘no person
having by himself or his partneran interest in
any contract with or on behalf of the corpora-
tion shall be qualified, &c. ;" and the words
in the English Act are that “no person shall
be qualified, &c., who shall directly or in-
directly, by himself or his partner, any share
or interest in any contract or employment
with, by, on or behalf of such Council, &c.”
The difference deserves to be noticed. Under
an old act, of which the section here annotated
is a re-enactment, it was held that a person
who had executed a mortgage to the corpora-
tion containing covenants for the payment of
money, was disqualified. The Queen ex rel.
Lutz v. Williamson, 1 U. C. Prac. Rep. 91.
Where defendant, before the election, had
tendered for some painting and glazing requir-
ed for the city hospital, and his tender having
been accepted, he had done a portion of the
work, for which he had not been paid, but
afterwards refused to execute & written con-
tract prepared by the City Solicitor, and in-
formed the Mayor of the city that he did not
intend to go on with the work, he was not-
withstanding held to be disqualified. ke
Queen ex rel Moore v. Miller, 11 U. C. Q. B.
465. So where theperson elected had tendered
for the supply of wood and coal t~ the corpo-
ration. ZTne Queen ex rel Rollo ~v. Jleard, 1
U.C L. J, N. S 123, Insuch a caseit is
immaterial whether there is or is nota contract
binding on the corporation, 7. So where it
was shown that the candidate elected was at
the time of the election surety for the Trea-
surer of the Town and acting as the Solicitor
of the Corporation, he was held to be disquali-
fied. The Queen ex rel. Coleman v. O'Hare,
2 U. C. Prac. Rep. 18. So a surety in any
sense to the Corporaticn. Zhe Queen ex rel.
McLean v. Wilson,1 U. C. L. J,, N. S, 7L
Whether the contract be in the name of the
pariy himself or another, is imumaterial, at all
events in equity. Collins v. Suindle, ©
Grant, 282; see also City of Torontov. Bowes,
4 Grant, 489, S. C. 6 Grant 1. But an agent
of an insurance company paid by salary or
commission, who both before and since the
clection, had, on behalf of his company, effected
insurances on several public buildings the pro-
perty of the corporation, and who at the time
of the election had rented two tenements of
his own to the Board of School Trustees, for
Common School purposes, was held not to be
disqalified. The Queen ez rel. Bugg v. Smith,
1U.C.L. J, N. S, 129.
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“ Quare, is insolvency a ground of disquali-
fication for election? It is not made so in
express terms, but as hereafter declared a for-
foiture of office. See sec. 121; see also
The Queen v. Chitty, b A & E. 6097

To make this note more complete we find in
the “additions and corrections” at the end of
the volume, reference to late cases of Iteg. ev
Piddington v. Riddell and Reg. ex rel. Mack
v. Manning, which were not decided until
after the first part of the book had been
printed.

Great change had teen made in the law by
the last act, most of which however are h.},'
this time so familiar to our readers that it is
unnecessary to refer to them at length. The
one which principally affects ratepayers, at
least in cities, towns and villages, at the pres-
ent time is making actual value the basis of
assessment.  Ratepayers in counties, and
townships who have been used to this do not
fecl the same difficulty. The perplexity which
has evidently taken possession of the minds
of the former class on this subject, i3 great,
and time only can accustom persons who will
not take the trouble, or who are not capable
of thinking over the matter in a reasonable
temper, to the change.

In connection with this we may quote the
note to seetion 80 of the Assessment Act.

“There is nothing that men so much differ
about as the value of property. Tt is, to a
great extent, a matter of opinion.. Men’s
opinions on such a subject are very materially
atfected, more so than they are perhaps aware
of, by the point from which they consider it.
A man who is impressed with a consideration
of how much a thing is worth, will entertain
a widely ditferent opinion from him who
simply looks at it as a thing to be purchased
in expectation of profit whether by the em-
ployment of it or selling it again. Per
Draper, C. J. in McCuaig v. The Unity
Fire Insurance Company, 9 U. C. P. 88,
Perhaps, after all, the best standard of value
is that mentioned in this section—actual
cash value, such as the propriety would be
appraised ‘in payment of a just debt from a
solvent debtor.” (See further notes to sec.

179.) But it is no defence to an action for
taxes, that the property was excessively
rated.  The Municipality of London v. The

(reat Western Railway Company, 17 U. C.
Q. B267. The only remedy in such a case is
by appeal to the Court o'f Revision. (Ib.)”

The powers and duties of assessors, col-
lectors and Courts of Revision are also fully
treated of, and the information as to the var-
ious points arising under the assessment law
especially recommends the book to all those
not only connected with the administration of
the law, but to all persons complaining of
improper assessments, and this may be taken
note of in these days of complaints innume-
rable.

The appendix of additional statutes adds to
the practical use of the book and leaves scarcely

anything unnoticed which affects the munics
pal laws of Ontario; whilst a well arrang®
index gives the key wherewith to unlock ™
store of knowledge contained in the prece®
ing pages. d

The price of the book, well printed on g%
paper and substantially bound in full lawshet?
is only &4 00, and as the edition is limited ¥
should recommend parties wishing to purcha®
to do so speedily.

Tre CANADIAN CONVEYANCER Axp Haxp-Boo®
oF Legar Forws, wrra Inteopverioy A%
Nores, By J. Rordans.  Second Editio)
Toronto: W. C. Chewett & Co., 1867. =~

This is a second edition of the useful ﬁ‘f}e
compendium issued by Mr. Rordans in 1890

_To the professional man who can prov‘d‘
himself with the claborate works of Davids®”
and others on Conveyancing, &ec., this volum’
might not be of much value; but to other®
it is found of much practical benefit, and
will find in it many forms which are P°
otherwise attainable without the loss of ti™
and trouble. The size of the volume befof
us is more compact than the former editio™
and appears to contain more information.

The Introduction gives a sketch of the 13%7
relating to real property in the Province
Ontario, and may be read with advantage )’
students and others desiring elementary ¥
formation on the subject.
-

APPOINTMENTS TO OFFICE:

e

CLERKS OF COUNTY COULT.

CLAREXNCE C. RAPELJE, E:quire, to Le Clerk ot
County Court, in and for the County of Norfolk, (tiazt”
April 27, 1867.)

NOTARIES,

AXNGUS MORRISON, Esquire, Barrister-at-law, to 7]
Notary Public for Upper Canada, (Gazetted April 13, 15”[,

JOSEPII ROOK, of Clarksburg, Esquire, to be a Nt
Public for Upper Canada. (Gazetted April 13, 1867.) 1@

FREDERICK HENRY STAYNER, of Toronto, ES‘I“‘ds-
Attorney-at-law, to be a Notary Public for Upper Ca¥
(Gazetted April 27, 1867.) o

STE[’IIEN FRANCIS GRIFFITIIS of the Villﬂgob]ia
Oflsprings, Esquire, Attorney-at-law, to be a Notary P
for Upper Canada. (Gazetted April 27,1867.) -

WILLIAM McKINLAY, of the Village of Thamesvvlpef
Esquire, Attorney-at-law, to be a Notary Public for o
Canada. (Gazetted April 27, 1867.) iré

GEORGE MILNES MACDONNELL, of Kinzston, 0% s
Barrister-atlaw, to be a Notary Public for Upper €37
(Gazetted April 27, 1867.)

CORONERS.

16
CHARLES SCHOMBERG ELLIOT, of Orillia, E%‘;’lﬂ-
D., t0 be an Associate Coroner for the County of St

(Gazetted April 6, 1867.) 289
HENRY USSHER, of Walkerton, Esquire, M.D.. 01504

Associate Coroner for the County of Bruce.

April 6, 1867.) YA
DANIEL CLINE, of the Village of Belmont, Esquir® .

to be an Associate Coroner for the County of i

(Gazetted April 6, 1867.)

J. P. KAY, of Bolmore, Esquire, M.D., to be an

be )

1
AsdE)

Coroner for the County of Bruce. (Gazotted April & girt’
JAMES MURPHY, of the Village of Teeswater, E;‘,uw
M.D., to Le an Assoclate Coroner for the County of

(Gazatted April 27, 1867.)



