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PREFACE.

I had opportunities during a residence of nearly eight years in
Newfoundland of noticing how the Colonists were affected by the
“French Shore” Question before the signing of the conveation
of April 8th, 1904. I have also derived assistance in the prepar
ation of these Articles from the letters of personal friends. The
following is a list of the chief authorities consulted :

“Correspondence respecting the Newfoundland Fisheries, 1884
1890 (c. 6, 044);

“ Further correspondence respecting the Newfoundland Fish
eries,” 1890-1801 (c. 6, 256);

“ Further correspondence respecting the Newfoundland Fisher
ies,” 1891 (c. 6, 334);

“ Correspondence with the Newfoundland Delegates respecting
proposed imperial legislation for carrying out the Treaties with
France” 1891 (c. 6, 365);

“ The Newfoundland Treaties Act”, 1891 (c. 7, 215);

« French Treaty Rights in Newfoundland ”—The case for the
colony stated by the People’s Delegates (.ondon June 18th);

“ A Treatise on International Law”-Hall ;

“ La Grande Encyclopédie” art. “Terre-Neuve”;

1 dia Britaiaica articles * Fishiciics ")

by Clope

¢ Newfoundland ”, “crustacea”;

¢ Foreign Policy of Europe” 18g1-Appleton ;
“ The History of Newfoundland "—="cdley, 1863
“ A History of Newfoundland "—Prowse, 1895.
Various newspaper articles.
Article in ¢ Fortnightly Review,” by P. T. McGrath.
April 26th, 1904,
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THE

Newfoundland Fishery Dispute,

OR THE

“French-Shore " Question.

e —

CuarTER 1.
I'HE SOVEREIGNTY OF NEWFOUNDLAND.

The sovereignty of the Island from the first belong-

ed to Great Britain

It will be most helpful in the consideration of this
difficult subject if we can first satisfactorily determine
to which nation the ancient Sovereignty of New-
foundland rightly belonged. For, it need scarcely be
said, our French friends are so far from taking the
view which, correctly, as we think, assigns it to Eng-
land, that up to the present they have strenuously
and frequently asserted their Treaty rights represent
but a small fraction of a former dominion sufficiently
great to be called * Sovereignty’. If it be necessary

to shew by quotations that such a claim is actually

made, attention may be drawn to the statements of




THE NEWFOUNDLAND FISHERY DISPUTE

the French Ambassador, M. Waddington, in a com-
munication to the Marquis of Salisbury, dated De-
cember 12th, 1888 :—
“Mon Gouverement était donc fondé 2 croire, d'apres ce qu
précdde et en conséquence de cette série d'engagements, que
le droit de la France sur la cote de lile de Terre-Neuve
réservée a ses pécheurs n'est autre chose qu'nne partie de
son ancienne souverainet¢ sur I'ile qu'elle a retenue, en cé-
dant le sol & I'Angleterre, mais qu'elle n'a jamais ni infirmé ni
aliévé.  Si le droit concédé aux pécheurs Francais a été quel-
quefois discuté, il I'a été dans la forme, jamais dans le fond.”
“ My Government was therefore justified in believing,
after what precedes and in consequence of this series of en-
gagements, that the right reserved for the fishermen of France on
the Island of Newfoundland, is nothing else than a part of her
old sovereignty on the island which she has retained, in giving
the soil to England, but which she has neither invalidated nor
alienated. If the right given to the French fishermen has been
sometimes debated, it has been so merely in form, never
thoroughly.”

Needless to say this claim has been vigorously con-
tested by British statesmen. Lord Salisbury replied
enclosing a memorandum to which he called the
French Ambassador's attention as containing “indis-
putable evidence that the Sovereignty of Newfound-
land has from the earliest times belonged to the British
crown, and that the interests of France were limited
to the possession of Placentia and the temporary oc-
cupying by conquest or settlement of certain portions
of the adjacent coast.”
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There can be no doubt that our rivals' demand for
exclusive rights on the coast assigned to them would
be materially strengthened if they could establish as a
fact their former sovereignty of the Island. In this
case they might very fitly say that by the treaties
they “reserved and did not receive their rights,” and,
if it were once admitted they “reserved” them they
would be in a better position to enforce their own in-
terpretation of what the Treaties actually meant; for it
will probably be agreed that the granmtor can with
more justice demand permission to explain what he
intended to give, than the grantee, Some such idea
must certainly have prompted the reiteration of the
French claim to the ancient Sovereignty of Newfound-
land, and very naturally for the same reason British
diplomatists felt compelled to demur.

A very brief historical investigation will be quite
sufficient to decide the question. The evidence
which is available points unmistakeably to John
Cabot as the discoverer of the Islands. However
slight his claim to be called an Englishman might be,
he was undoubtedly an English agent, and acted
under a direct commission from Henry VII. The
Colony’s chief historian, Judge Prowse, has very ably
put the case, both for identifying Cape Bonavista
with Cabot’s Landfall in the New World, and for the
subsequent uninterrupted occupation of the Island by
the British as a fishing ground. Admitting a certain
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ambiguity in the early application of the name * New-
foundland,” it will hardly be disputed that most af
least of the ancient papers from which he cites do
refer to voyages to the Island.  In this connection
we must note Sir Humphrey Gilbert, on August 5th,
1583, took formal possession of the country, “act-
ing under a commission from the Queen of England;”
and also that there is evidence to show that from
1583 to 1713 England exercised continued acts of
dominion ; grants of land were made, commissions
were issued, and regulations drawn up for the gov-
ernment of the country. When we notice that in
1698 the British Parliament passed a bill (10 and 11,
Wm. I11., cap. 25) which had reference to the w/hole
country, the seas and Islands adjacent, and which
was principally a formal sanction of the customs and
regulations which had existed previously, there

seems very little room for further doubt.

If the references to British Sovereignty during the
earlier period of its history seem somewhat scanty
we must remember the “New Land” was not likely
to claim a large share of public attention. The age
was not a reading one, and while the men of letters
were occupied with events of greater moment, such
as the Reformation and Court affairs, it was not pro-
bable much allusion would be made to a distant isle,

the sole interest of which lay in its fishing possibilities.
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Judge Prowse, it seems to us, does not fail in secur-
ing evidence from State Papers and old Acts of Par-
liament that “ England governed Newfoundland and
participated in her fishery continuously from the ear-
liest period,” and a perusal of the first pages of his
work will convince most readers of the soundness of

the case.

Thus, by the fulfilment of two chief conditions, (1)
discovery, and (2) continuous use of its products,
British Sovereignty in Newfoundland, has, from the
earliest possible time, been maintained ; and England
can present the strongest case if this assertion is call

ed in question.

11.— Zhe French claim to Sovereignty is not sup-
ported by the history of the Island.

But the assertions of France must not be dismissed
without due consideration. The statement of M-
Waddington, already quoted, is but one instance of
the manner in which territorial sovereignty in New-
foundland has been claimed by French politicians.
Wherever—and the instances are not few—they speak
of their Treaty rights as “ »eserved,” the claim is im-
plied. As they would say France ceded to England
the chief sovereignty of the Island, and merely
“veserved,” but did “reserve' rights on the

“French Shore.” But what are the facts? It is
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nowhere seriously asserted that the French claim can
rest on the #tle of discovery ; for though the voyages
of Jacques Cartier in 1534, 1535 and 1536 very pro-
bably included a visit to Newfoundland, these were
made long after Cabot’s celebrated discovery. There
is no reason to dispute the use of the coast by French
fishermen from a time very soon affer its discovery,
but attention must be called to the unmistakeable
indication of Great Britain's supremacy to be found in
the State papers, where it is said that until 1632 they
were not formally authorized to resort there for fish-
ing : the inference being that the practice was, until
then, carried on in an illicit manner. And, further,
there is no doubt tke British exacted a five per cent.
tribute from foreign fishermen vesorling to the coasts
of Newfoundland between 1635 and 1675; a tribute
which was only remitted to the French by the gener-
osity of Charles II, If the claim of France to sov-
ereignty could seem to be justified in any period of
Newfoundland history, it would certainly be in that
immediately after the Restoration. Then Placentia
was fortified, and if we are to trust Hatton & Har-
vey's record, they established their dominion over
two hundred miles of territory. But even this tem-
porary exercise of sovereignty, limited to Placentia
and the adjacent coast, was ended by Article XIII.
of the Treaty at the Breda, 1667 ; and if a further
contention for dominion be founded on their success-
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ful assaults on St. John's in 1696, 1708, and 1762, the
fact that the conquests were incomplete—very soon
after each surrender the British flag was again raised
—prevents any of these from being an adequate basis
on which to rest the claim. Remembering that
1608 the British Parliament legislated for the whole
of Newfoundland, and absolutely forbade aliens to fish
or trade there, we are brought to a period sufficiently
near the date of the Treaty of Utrecht (1713) to
warrant the statement that an appeal to the Island’s
history can hardly lead to a decision adverse to the
British claim for sovereignty, It results from this
that the desire of the French to interpret the language
of the Treaties, and define their rights cannot be jus-
tified ; and when their position on the Treaty Coast
is spoken of in thz exaggerated manner in which M.
le Ministre de la Marine referred to it :—
“Nous jouissons d'un droit souverain qui s'exerce dans la
souveraineté d’autrui, et pour assurer lexercice de ce droit,
nous sommes obligés d'avoir recours A l'intervention de
ceux-la mémes qui le contestent.”

“We enjoy a sovereign right which is exercised in the sov-
ereignty of others, and to make sure that this privilege be exercis-
ed, we are obliged to have recourse to the intervention of those
very persons who contest it.” The extravagance of the asser-

tion (Plenum dominium as M. Bozerain called it later) is its
own refutation,




10 IHE NEWFOUNDLAND FISHERY DISPUTE

CHAPTER I1.

The earlier attitude of English statesmen was on
the whole adverse to peymanent coloni=ation. ‘

(1) Now, though there is so strong a case to prove
that British supremacy was enforced from its discov-
ery, we can hardly speak so confidently of the Eng
lish intention to settle and colonize Newfoundland.
Indeed the data collected seem to prove that, with
the exception of some few and widely separated per-
missions—-issued chiefly to individuals—the policy of
the home-country tended rather to keep the Island
uninhabited. In this policy the statesmen of the
1 by a belief that

time may have been influenc
the severity of the climate and barrenness of the soil
rendered the country unfit for occupation—this is hint

ed at in the reports of at least one official-—but on
the whole, other considerations had more weight.
These resulted from the repeated attempts made by
the West Country merchants to preserve Newfound-
land for a fishing station and exclusively for their

own benefit.

It was shrewdly foreseen by these traders that any

settlement of a permanent nature must in the long
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of the voyage and common damage of this realm,” it
seems the enactment was intended rather to protect
the property of the floating summer population than
to materially aid the well-being of the “planters” or
permanent residents. In this reign courtiers from
Devonshire, possessed of great influence and interest-
ed in the fishery, made special efforts to keep the
Island as a mere fishing station.  Others, as Judge
Prowse tells us, pursued the same policy, and its
effect can be easily traced for fully two hundred years
subsequently. Instances are found in the positive
instructions issued to ship-masters in 1663, that they
should carry no settlers to Newfoundland, and in the
almost startling order of the s5th of May, 1675 : “His
Majesty in Council thought fit, for the several consid-
erations in the said report mentioned, to order the
Commander of his Convoy, bound to Newfoundland,
to admonish the inhabitants either to return home to
England, or to betake themselves to others of his plan-
tations, and to direct that letters be prepared unto the
several Governors of the said Plantations, that in case
any of the said inhabitants of Newfoundland should
arrive within their respective governments that they
be received with favour, and that all convenient help
and assistance towards their settlement be afforded
unto them.”  [Report of the Lords Commissioners
for Trade and Plantations to His Majesty relating to
the Newfoundland Trade and Fishery, dated 19
Dec'r., 1718.]




OR THE FRENCH SHORE QUESTION. 13

Perhaps the suggestion of Major Elford for keep-
ing the country uninhabited, if the most ludicrous,
would have proved the most effective :

“ That they allow no women to land in the Island,
and that means should be adopted to remove those

that were there.”

(I1.) The tardy and imperfect organization of
courts of justice is at once an indication and a result
of this adverse influence. The first instance of a
formal and authorized tribunal occurs in 1615, when
Sir Richard Whitbourne was sent out to hold courts
of Vice-Admiralty. That the system so established
was primitive and non-effective, was proved by the
breaking out of former disorders soon after his
courts had been held. The notorious “ Fishing Ad-
miral” system was first legally authorized in the reign
of Charles I, (1633).

By this system the master of the first fishing vessel
entering a harbour was constituted its admiral and ar-
bitrary judge for the scason, while the master of that
which entered next became its vice-admiral.  This
most anomalous system of judicature was manifestly
detrimental to the interests of the permanent settlers,
and judging from the manner in which it is still spo-
ken of by the “ planters,” it has been handed down to
memory as meriting hatred similar to that which at-
taches to the Cromwellian occupation of Ireland.
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It was decidedly adverse to the development of the
Island that in the year 1698 this system was again
recognized, And “the entire control of the colony,
including the administration of justice,” was placed in
the hands “of a set of ignorant skippers who were so
illiterate that out of the whole body of these marine
justiciaries only four could be found able to sign their
names.” Some of the prerogatives of the “ Fishing
Admirals” seem to have been taken away by the Na-
val Governors about 1711, but the system, save for
this slight check made in the interest of the settlers,
continued with its mischievous results till 1729, in
which year the Island was divided into six districts
for the administration of justice, and magistrates were
appointed.

(ITT) The length of time which elapsed before the
appointment of a governor is another indication of the
policy of the times, Certain powers for district-gov-
ernment were granted to Gilbert, Mason, Hayman,
Wynne, Kirke, and to the commissioners appointed
by Cromwell, but in none of these cases does it seem
to have been intended to establish a precedent for the
regular appointment of a governor of the whole
island.

For a period the commander of the garrison at
Fort William seems to have exercised some of the
powers of a governor, but in 1708 the authority was
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apparently transferred to the superior Naval offi-

cer on the Newfoundland station. In spite of
many applications and representations, the Home
Government would commission no governor in the
modern sense until the appointment of Captain Henry
Osborne in 1728.
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CHAPTER 111

7 he former policy being opposed to colonization ac-
counts jfor the éase with which France acquived 7rea-
ty rights.

It seems quite clear from the positive discourage-
ment shown to permanent settlers, the tardy organi-
ization of courts of justice, and the long delay
before the appointment of a governor, that up to the
time of the signing of the Treaty of Utrecht (1713) the
policy of British statesmen was adverse to settle-
ment in Newfoundland ; to such an extent had the
influence of the West Country merchants prevailed
that the Island was regarded as a fishing station, and
fit for nothing more. ~ This attitude accounts for the
easc with which the French secured cerfain fishing
rights at the time of the Treaty.  Not even strong
representations from those who had hitherto so easily
moulded the Government's policy towards Newfound-
land, could secure the freedom of the coast from for-
eign competition, It was a natural result of the atti-
tude they had laboured to produce, that statesmen
readily granted fishery privilieges to France. As the
country was always to be a mere fishing station hav-
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ing only a summer population, why should extraordin-
ary diligence be exercised to retain the whole shore ?
I'he opportunity of making what seemed a satisfac-
tory agreement could not be missed owing to the de-
sire of some merchants to retain sole use of a distant
and barren Island. These considerations seem to
have prevailed in framing the Treaties, and they offer
the best explanation of the admission of French fish-
ermen to that immense stretch of coast-line indicated
in the thirteenth article of the Treaty of Utrecht
(1713) :—

Art. 13,—" The Island called Newfoundland, with
the adjacent islands, shall from this time forward be-
long of right wholly to Great Britain ; and to that end
the town and fortress of Placentia, and whatever other
places in the said Island are in the possession of the
IFrench, shall be yielded and given up within seven
months from the exchange of the ratifications of this
Treaty, or sooner, if possible, by the most Christian
King, to those who have a commission from the
Queen of Great Britain for that purpose.  Nor shall
the most Christian King, his heirs and successors or
any of their subjects at any time hereafter, lay claim
to any right to the said Island and Islands or to any
part of it or them. Moreover it shall not be lawful
for the subjects of France to fortify any place in the
said Island of Newfoundland, or to erect any build-




18 THE NEWFOUNDLAND FISHERY DISPUTE,

ings there, besides stages made of boards, and huts
necessary and usual for drying of fish, or to resort to
the said Island beyond the time necessary for fishing
and drying of fish.

“ But it shall be allowed to the subjects of France,
tocatch fish and to dry them on land, in that part only,
and in no other besides that, of the said Island of New-
Jfoundland, which stretches from the place called Cape
Bonavista to the Northern point of the said Island
and from thence running down by the Western side,
reaches as far as the place called Point Riche. Butthe
island called Cape Breton, as also all others, both in
the mouth of the river St. Lawrence, and in the Gulph
of the same name, shall hereafter belong of right to
the French, and the most Christian King shall have
all manner of liberty to fortify any place or places
there.”

The privileges of fishing on the Newfoundland
coast granted to the French by this article were con-
firmed by the sth Article of the Treaty of Paris,
1763.

“The subjects of France shall have the liberty of
fishing and drying on a part of the coasts of the Is-
land of Newfoundland, such as it is specified in the
13th article of the Treaty of Utrecht, which article
is renewed and confirmed by the present Treaty,
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(except what relates to the Island of Cape Breton as
well as to the other islands and coasts in the mouth
and in the Gulph of St. Lawrence.”

In addition to this renewal of former rights the 6th
Article added :—

Art. 6,—*The King of Great Britain cedes the
Islands of St. Pierre and Miquelon in full right to His
Most Christian Majesty to serve as a shelter to the
French fishermen; and His said Most Christian Ma-
jesty engages not to fortify the said Islands; to erect
no building upon them but merely for the conven-
ience of thz fishery, and to keep upon them a guard
of fifty men only for the police.”

But the Treaty of Versailles 1783, and the Declar-
ation attached to it must be considered the source of
nearly all the difficulties and disputes connected with
the French Shore Question. An important change
was made in the coast line on which the French
rights of fishery should be exercised. A sturdy
British population had sprung up round the shores of
Bonavista Bay, and to avoid disputes between these
settlers and the foreign fishermen it was decided
France must give up its rights between Cape Bona-
vista and Cape S. John, and receive in exchange ac-
cess to an equivalent extent of coast on the Western
side of the Island. It was by the text of this Treaty
also that France obtained unrestricted sovereignty
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(though limited by the Declarations of both Kings)
«to the Islands of S. Pierre and Miquelon. The Arti-
cles dealing with the Newfoundland question are :—

Art. 4.—* His Majesty the King of Great Britain
is maintained in his right to the Island of Newfound-
land and to the adjacent Islands, as the whole were
assured to him by the Thirteenth Article of the
Treaty of Utrecht, excepting the Islands of S. Pierre
and Miguelon, which are ceded in full right by lhe
present Treaty to FHis Most Christian Magesty.”

Art. 5.—" His Majesty the Most Christian King,
in order to prevent the quarrels which have hitherto
arisen between the two nations of England and
France, consents to renounce the right of fishing
which belongs to him in virtue of the aforesaid Arti-
cle of the Treaty of Utrecht from Cape Bonavista to
Cape S. John, situated on the Eastern coast of New-
foundland in fifty degrees North latitude; and His
Majesty the King of Great Britain consents on his
part that the fishery assigned to the subjects of His
Most Christian Majesty, beginning at the said Cape
John passing to the North and descending by the
Western Coast of the Island of Newfoundland shall
extend to the place called Cape Ray, situated in forty-
seven degrees, fifty minutes latitude. The French fish-
ermen shall enjoy the fishery which is assigned to them
by the presentarticle, as they had the right to enjoy
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that which was assigned to them by the Treaty of
Utrecht."

We notice this article very distinctly refers to the
13th article of the Treaty of Utrecht as the measure
of the privileges to be renewed. Hence so far as the
language of the Treaties is concerned, the French ac-
quired liberty to fish and nothing more. The only
basis on which they could by any pretence rest their
claim to exclusive rights is contained in the Declara-
tion which was appended to this Treaty. As the
Declaration has played a most important part in the
controversies of the following century we will quote

the full text, and also that of the French King's
counter Declaration :—

DECLARATION OF HIS BRITANNIC MAJESTY.

“The King having entirely agreed with His Most Christian
Majesty upon the Articles of the definitive Treaty, will seek
every means which shall not only insure the execution there-
of with his accustomed good faith and punctuality, and will
besides give, on his part, all possible efficacy to the principles
which shall prevent even the least foundation of dispute for
the future.”

To this end, and in order that the fishermen of the two na-
tions may not give cause for daily quarrels, His Britannic
Majesty will take the most positive measures for preventing
his subjects from interrupting in any manner by their compe-
tition, the fishery of the French, during the temporary exer-
cise of it which is granted to them upon the coasts of the
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Island of Newfoundland ; but he will for this purpose cause
the fixed settlements which shall be formed there to be
removed. His Britannic Majesty will give orders that the
French fishermen be not incorimoded in cutting the wood
necessary for the repair of their scaffolds, huts and fishing

vessels.”

“The Thirteenth Article of the Treaty of Utrecht, and the
method of carrying on the fishery, which has at all times been
acknowledged, shall be the plan upon which the fishery shall
be carried on there ; it shall not be deviated from by either
party ; the French fishermen building only their scaffolds,
confining themselves to the repair of their fishing vessels and
not wintering there ; the subjects of His Britannic Majesty,
on their part, not molesting in any manner the French fish”
ermen during their fishing, nor injuring their scaffolds during
their absence.”

* The King of Great Britain in ceding the Islands of St. Pierre
and Miquelon to France, regards them as ceded for the pur”
pose of serving as a real shelter to the French fishermen, and
in full confidence that these possessions will not become an
object of jealousy between the two nations; and that the
fishery between the said Islands and that of Newfoundland,
shall be limited to the middle of the Channel.”

Given at Versailles, the 3rd September, 1783.
(L. S.) “ MANCHESTER."

Attention is specially drawn to the words “from
interrupting in any manner by their competition the
fishery of the French.” In a letter to the Marquis of

Salisbury, dated March 3rd, 1888, M. Waddington
called attention to the rather remarkable fact that
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“ The Declaration of the grd September, 1783, was
only drawn up in one language, the French; and the
original text, signed by the Duke of Manchester,
states that:—

“ Sa Majesté Britannique prendre les mesures les plus positives

pour prévenir que ses sujets ne troublent en aucune maniere,

par leur concurrence la péche des Francais !”

His Britannic Majesty must take the strictest measures to pre-
vent his people from troubling in any way, by their concurrence,

the fishery of the French.

The French Ambassador argued that since when
this Declaration was ¢ranslated on the 23rd of Septem-
ber of the same year, the word in the translation “ in-
terrupt” was »of used to express the French word *in-
terrompre,” but a more general expression “froubler,”

the prohibition could not be limited to acts sufficiently

serious “ to constitute an interruption properly so-call-
ed,” and that, consequently, it was an infringement of
the Declaration when British fishermen placed nets in
such positions that they apparently prevented the “Cod
fish doubling the capes and going along the French
Shore” and so were alleged to decrease the French
catch.

[t is worthy of note that in the reply of the French
King this Declaration s coupled with the Treaty
itself as sufficiently defining the respective rights of
the nations :—
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COUNTER DECLARATION OF HIS MOST
CHRISTIAN MAJESTY.

“The principles which have guided the King in the whole
course of the negotiations which preceded the re-establish-
ment of peace, must have convinced the King of Great Britain
that His Majesty has had no other design than to render it
solid and lasting by preventing, as much as possible, in the
four quarters of the world, every subject of discussion and

quarrel.

“The King of Great Rritain undoubtedly places too much
confidence in the uprightness of His Majesty’s intentions not
to rely upon his constant attentions to prevent the islands
of St. Pierre and Miquelon from becoming an object of jea-
lousy between the two nations.

*As to the fishery on the coasts of Newfoundland, which has
been the object of the new arrangements settled by the two
sovereigns, upon this matter it is sufficiently ascertained by
the sth article of the Treaty of Peace signed this day, and by
the Declaration likewise delivered to-day by His Britannic
Majesty’s Ambassador Extraordinary and Plenipotentiary ;
and His Majesty declares that he is fully satisfied on this
head.

“In regard to the fishery between the Island of Newfoundland
and those of St. Pierre and Miquelon, it is not to be carried
on by either party but to the middle of the Channel ; and His
Majesty will give the most positive orders that the French
fishermen shall not go beyond this line. His Majesty is
firmly persuaded that the King of Great Britain will give like
orders to the English fishermen.”

Given at Versailles, the 3rd Sept.,, 1783.
(L. S) ‘““ GRAVIER DE VERGENNES.»




OR THE FRENCH SHORE QUESTION, 25

The Treaties of Paris dated 1814 and 1815, mere-
ly restored things to the condition in which they were
in 1792.

It is impossible to procure reliable data shewing in
what manner the Declaration of 1783 was then inter-
preted ; probably the disturbed state of European
affairs prevented much thought being bestowed on
Newfoundland.

TREATY OF PARIS—1814.

Art. 8.—* His Britannic Majesty, stipulating for himself and his
Allies, engages to restore to His Most Christian Majesty, within
the term which shall be hereafter fixed, the Colonies, Fisheries,
Factories and Establishments ol every kind, which were possessed
by France on the 1st January, 1792, in the seas, on the Continents
of America, Africa and Asia, with exception, however, of the Is-
lands of Tobago and St. Lucia and the Isle of France and its
Dependencies, especially Rod-rigues and Les Sechelles, which
several Colonies and Possessions His Most Christian Majesty
cedes in full right and sovereignty to His Britannic Majesty, and
also the portion of St. Domingo ceded to France by the Treaty of
Basle, and which His Most Christian Majesty restores in full right
and Sovereignty to His Catholic Majesty

Art. . —*“The French right of fishery upon the Great Bank of
Newfoundland, upon the coasts of the Island of that name and of
the adjacent Islands in the Gulph of St. Lawrence shall be replac-
ed upon the footing in which it stood in 1792."

TREATY OF PARIS—1815.
Art. 11.—* The Treaty of Paris of the Thirtieth of May, One
Thousand Eight Hundred and Fourteen, and the final Act of the
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Congress of Vienna of the Ninth of June, One Thousand Eight
Hundred and Fifteen, are confirmed and shall be maintained in
all such of their enactments which shall not have been modified
by the Articles of the present Treaty

A consideration of such evidence as is attainable
convinces us that at the period of making the Trea-
ties our statesmen were adverse to the coming of per
manent settlers to Newfoundland, and that this atti-
tude was induced by the Court influence of those
Devonshire merchants who were interested in the
fishery., The text of the Treaties shews how easily
the Home Government permitted the use of an ex-
tensive and valuable coast line to be acquired by
ancther nation ; very probably because it was sup-
posed the country would never develope beyond the
status of a temporary fishing station, and that there-
fore the rights and desires of its possible inhabitants
needed little or no consideration.

Had it been otherwise can we think that even cor-
rupt statesmen would have ventured to permit the
signing of a treaty which gave ‘liberty’ to foreign
competitors to profit by the colony's chief resource ?

Still less would they have been bold enough to
add, even by means of a scarcely official Declaration,
the obligation that British subjects might not com-
pete on the coast of their own Island with transitory
visitors from another and distant country.
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There can be no doubt, as was stated to the Col-
onial office by Mr. Harvey in 1890, that the greater
part of the complications and disputes which have
since arisen are not so much due to the Treaties as to
this Declaration, The gift of a right of *User’ on
the colony's shores would to-day be a sufficient hard-
ship to the people, and it can hardly be supposed
that even were the Declaration out of the question
the Colonial Government would have silently acquies-
ced in the concurrent rights so established.  Would
the people of Great Britain be quite satisfied if they
were compelled to submit to the annual visit of a for-
eign fishing fleet, and consequently diminished possi-
bilitics for their own fishermen?  But suppose Eng-
land did not possess so many resources, but were

practically dependent on the very industry in which

forcigners had been permitted to compete with the
English, can we think such a state of affairs would be
tolerated for a day 2 What wonder then if the privi-
leges given by the Treaties would cause discontent
even when considered by themselves and involving
only concurrent rights.  Such competition in their
own waters from a foreign race would seem a suffi-
cient cause of dissension, and especially so when it is
remembered that France has a much better oppor-
tunity of working up European markets than New-

foundland, and by its *“dbounty-system” is actually
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driving all other competition from the field. Butin
addition to these fishing privileges France acquired in
full right the adjacent Islands, St. Pierre and Mique-
lon, which contrary to the intention of the first Trea-
tics they have colonized in a permanent manner. A
frequent charge brought against the French Govern-
ment is that these Islands have been notorious as
refuges for smugglers, and it certainly has not tended
to soothe the feelings of the colonial statesmen that
no British representative whatever has ever been

permitted to reside in St. Pierre.

But when the Declaration aud its modern interpre-
tation were attached to the Treaties, what could re-
sult save intensified bitterness? It is alleged with a
fair amount of evidence that this declaration embodied
privately a concession which even at that time (1783 )
could not be ventured upon publicly. To have in-
serted it in the Treaties would necessarily have
aroused some indignation ; at least this is generally
believed by the educated colonists.

Then there was the question of its force up to the
present time, What authority had it?  Though so
closely connected with the Treaty, it is manifestly
not an integral part of it. Indeed in a memorial
from the people of the West Coast in 1889, it was
alleged with reference to the prohibitive words of the
Declaration, “ That these words are not in the Trea-
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ty. They are not embodied in the International act
binding the two nations, though afterwards embodied
in act of Parliament, but are an afterthought. a purely
personal declaration of good-will and good faith on
the part of His Britannic Majesty towards His Most
Christian Majesty, Louis X1V, King of France, who
on his part made a counter Declaration to the King
of England. It was a gratuitous and mutual inter-
change of diplomatic courtesies, binding the indivi-
duals themselves in honour to carry out the Treaties
honestly and efficiently by such means as they deem-
ed necessary, but by no means obliging the successors
r the nation to such action, which events have prov-
ed to be altogether unnecessary.” There is much to
be said for the above way of looking at it, but on the
whole it was perhaps safer from a moral point of view
to carry out the regulations of the Declaration as

though they were integral parts of the Treaty.

There was, however, a further difficulty. Itseems
an accepted ruling amongst students of International
law that a former treaty is voided by one subsequent.
But here there was an additional complication because

the Treaty of Paris, 1814, while it did not expressly

renew the provisions of the Treaty of Versailles which
concerned Newfoundland, did restore whatever legi-
timate rights the French had exercised under it in
1792. “His Britannic Majesty stipulating for himself
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and his allies, engages to restore to His Most Chris
tian Majesty, within the term which shall be hereafter
fixed, the colonies, fisheries, factories and establish-
ments of every kind which were possessed by France
on the First of January, 1752 in the seas and Con-

tinent of America.”

“ The French right of fishing upon the Great Bank
of Newfoundland, upon the coasts of the Island of
that name and the adjacent Islands in the Gulph of
S. Lawrence, shall be replaced on the footing on

which it stood in 1792.”

The confirming Treaty of Paris, 1815, left this
clause in the same condition. It is most import-
ant, therefore, to determine as far as possible what
was the footing on which the French fishery was ex-
ercised in 1792. The records on this ‘point are nog
very full, but perhaps sufficient evidence may be
gleaned to make at least a prodable case; and with
this intent we will refer to a few facts collected from
the years nearly before and after 1792.

(1) Palliser was appointed Governor in 1764. One
of his first acts was to issue a proclamation in which
he treated the French rights as concurrent.

“The Harbor Admirals and all officers were to take
care that the said subjects of France be permitted
and allowed 2 common with the King's subjects to
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loose their stations during the fishery season accord-

ing as they shall respectively arrive in the harbors.”

(2) When Commodore Duff was Governor, he is-

sucd a proclamation in 1775 by which he emphaticai-

ly asserted the sovereignty of Great Britain and de-
idedly denied the French had any right to police the
Treaty Shore. The subjects of France, while exer-
ising the fishery on the Newfoundland Coast, were
‘under the protection of H. DBrittanick Majesty
only "and he further stated, “* I cannot permit any offi-
cer with a commission from His Most Christian Majes-
ty and with an armed force to resort to or exercise
any authority within any part of H. Majesty’s domin-

ions under my Government.”

(3) All the available proofs seem to indicate that
between 1713 and 1783 the fishery rights of the
French were exercised as concurrent ones.  From
1769 onwards the French made frequent complaints
urging that their fishermen were practically ousted
from the liberty conceded to them by the fixed es-
tablishments of the British. M. de Guines, the
French Ambassador in England, made a proposal
for exclusive rights, but the British Government feel-
ing compelled to refuse such a suggestion instructed
Lord Stormont in 1776 to discuss the matter with
Comte de Vergennes. The latter ‘ frankly admitted
that to claim exclusive rights would be to strain the
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language of the Treaty of Utrecht, but he urged that
the language dealing with French rights should be
interpreted liberally.  The English Ambassador
after pointing out that it would be impossible to
order the removal of the Dritish fixed establishments
which had “ existed prior to the Treaty,” and that the
source of much trouble lay in the French dounty-sys-
tem, at the same time transmitted to the Governor of
the Island instructions to prevent DBritish subjects
taking exclusive possession of land or forming fixed
settlements which might be prejudicial to the in
terests of Irench fishermen on the Treaty Shore.

(4). Itis important to notice some points in the
negotiations of Versailles, 1782 :

(a) M. de Vergennes on 6th of October, 1782, stated that the
French King would give up the Treaty rights between Cape
Jonavista and Cape S. John “a condition que ses sujets
pecheront seuls & I'exclusion des Anglais, depuis le cap Saint
Jean en passant par le Nord et le Cap Ray.”

On condition that Her subjects shall fish alone to the exclusion
of the English, passing from Cape S. John round by the North to
Cape Ray.

On the 24th of the same month the British au-
thorities refused the exclusive rights.

(b) When it was proposed to insert in the Preliminaries of

Peace an article which might be construed to mean an exclu_
sive fishery the English Government objected and only

agreed to the following :—




ie hishery

:ht to pos

rm on this
thorities a

to which,

obtain the

e

instructed
exclusive” or to make another
hat the King of England did not me

otherwise than by ordering his

CUPPENCE

m

ined the omission of the word * ex-

another Declaration became un

1801 France earnestly pressed for fuller
ights in Newfoundland.
1'1 lonaparte (1<'~il‘<’(| Lllt’ t’('nﬂ")ﬂ of a [)(ll‘li()n of Nc'\\"

sovereignty to Irance, but this was
1802, Lord

Indeed, at Amiens, M. ]J.

cidedly refused, and on Feb. 13th,

dec
Cornwallis stated in a letter to Lord Hawkesbury,

“The French Plenipotentiary seems determined to




It

o

-

34

FHE NEWFOUNDLAND FISHERY DISPUTE,

press for some further indulgences at Newfoundland,

but I am too well apprised of the importance of those

fisheries to make the smallest concessions without

His Majesty's commands”.

(6.) M. Bozerain, as reported in the “Matin” of

May 8th, 1890, asserted that Admiral Cochrane had

in 1828 recognized the French fishery rights as ex-

clusive :

“ (Cest une Proclamation de I'Amiral Cochrane Gouverneur de

Terre-Neuve et Commandant les forces militaires de I'ile &

ses adminstres datant du 8 Juin 1828,

La teneur de cette piéce est la suivante :—

“ Attendu que des plaintes ont ¢té faites devant moi depuis

plusieurs Janntes, portant que différentes personnes mal in-
tentiontes employées dans les pécheries Anglaises, en se
rendant aux pécheries du Nord et du Labrador, ont mouillé
avec leurs bateaux et schooners dans des ports et havres de
cette parti de l'ile communément appelte “French Shore, »
qui est réservée aux sujets Francais pour y exercer la péche,
et y ont commis de nombreux méfaits sur la propriété des

pécheurs Franqais ;

Moi, Gouverneur, en conséquence, je préviens toutes person.
nes mal intentionnées qu’en cas de renouvellement de pareils
actes de violence, j’ appliquerai les procédes les plus rigour-
eux que la loi permet d’ employer contre les auteurs de
pareils méfaits, et pour pouvoir plus efficacement les amener
devant la justice, les autoritts Francaises recevront des in-

instructions pour appréhender et envoyer 4 Saint-John’s, afin
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d'y étre jugée toute personne qui commettrait de pareils

méfaits.”

De semblables paroles dans la bouche d'un Représentant
autorisé du Gouvernement Britannique jugent la question de
droit.  Habemus confitentem rewm. les conditions depuis
1828, n'ont pas change’, et il me semblait que cet aveu
formel méritait d'étre relevé a la tribune du Parlement

Francais”

I'he following is a proclamation of Admiral Cochrane, Governor
of Newfoundland and Commander of the military forces of that
[sland, to his ministers, dating from June 8th, 1828.  The tenor

of this proclamation is as follows ;

* Whereas complaints have been made before me during several
years to the effect that different evil-meaning people, employed in

the English fisheries, going to the Northern and Labrador fisher-

ies, have anchored their boats and schooners in harbours and bays

of that part of the Island commonly called * French Shore,” which
is reserved to French subjects to carry ou their fishery there, and
have there committed numerous misdeeds upon the property of

the French fishermen ;

Consequently I, Governor, warn all evil-minded people that in
the event of the reoccurrence of such acts of violence, 1 shall use
the strictest measures which it is lawfully permissable to put into
force against the authors of such misdeeds ; and in order to be
able more effectually to bring them to justice, the French authori-
ties will receive instructions to arrest and send to St. John’s, to be
judged there, every person who shall commit such misdeeds.
Analogous words from the mouth of an authorized Representative
of the English Government judge the question of the right “ Ha-

bemus confitentem reum.” The conditions since 1828 have not
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In the present case, however, such forms of ex
pression are entirely wanting, and the claim put for-
ward on the part of France is founded simply upon
inference and upon an assumed interpretation of

words.

The above evidence certainly shews that it is far
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CHAPTER 1V.

The French Bounty System led to the Bait Act of
1887.

[t appears that for many years past the English
Government while actually giving French fishermen a
first claim on the Treaty Shore, has never admitted
that the privileges they possessed were exclusive
ones, As a matter of course, though their right to do
so was often disputed, the colonists resort there in
large numbers at the beginning of the season, The
British fishermen have been placed at a very serious
disadvantage because the French Government has for
a long period had a system of bounties to encourage
the development of its fisheries, and these bounties
during the last few decades have become a most

alarming factor aiding the competition of the French.

Judge Prowse tellsus (p. 280) that during the ad-
ministration of Palliser (1768) the master of a French
ship, the “ Bon Ami,” admitted he had received an
extra bounty from his government to fish at a place
to which the French did not usually resort, Twillin-
gate, for the purpose of annoying the British and
driving them away. While t would not be fair to
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quote this instance as shewing the chief motive for
the institution of the bounties it indicates at any rate
that a spirit less than that of friendly ,competition
prompted their inauguration, According to a special
report on the subject by a committee of the New-
foundland Legislature in 1886, the bounty amounts
to about ten francs for every 112 lbs. exported to
foreign countries from S. Pierre.  The effect has been
the threatened closing of many European markets
to the Newfoundland product, e.g., Leghorn, Genoa,
Valencia, Alicante, Naples, Malaga. An extreme in-
stance of the unfavorable position in which French
bounties placed the Colonial fishermen is a case quo-
ted from the correspondence of E. H. B. Hartwell,
the British Consul at Naples: “As a proof of the
utter impossibility of competition with French fish, it
will suffice to mention the fact that French “skippers'
have actually offered and sold fish to Spain for
nothing in Bordeaux, and Spanish buyers, therefore,
have actually obtained it for the cost of carriage and
Spanish duties, while the French “skippers” were
satisfied with the bounty which they received from

their covernment.  This being the case the complete

destruction of the Newfoundland trade with Spain is

of course only a question of time.”

The following figures shew the effect of the bounty

in decreasing the sale of the British catch :—
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No one conscious of these facts could fail to realize
there was a very real danger to Newfoundland trade
in the bounty system. Not only did France claim a
first choice on a large extent of the coast, but by this
system was actually closing European markets to the
very country which extended hospitality to its danger-
ous competitors, Very naturally the colonial states-

men searched for means to obviate the impending
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ruin of their Country's trade ; and because no other
way of increasing the demand for Newtoundland fish
seemed practicable, they strove to defend their own
fishermen from the effects of the bounties by passing
the Bait Act. The gradual depletion of Cod on the
shore to which they had access had caused the
French to send only a few ships for the ‘stationary’
or Shore fishery. The Grand Bank had become
their main fishing ground.  Everyone acquainted
with the Newfoundland fishery is well aware that for
1 successful voyage on the Banks a supply of fresh
bait is absolutely essential. The French usually re-
quired about fifty-four thousand barrels, and prior to
the enactment of the Bait Bill they had their require.
ments supplied in Fortune Bay. In 1886 the first
Bait Act was passed. Its main provisions enabled
the Executive “ To prohibit the capture in our waters
for exportation or sale, of bait fishes, except under
special license to be issued by the Receiver General

under the authority of the Governor in Council.”

As might have been expected the Bait Act was
strongly opposed by the French, and even settlers on
the coast which supplied bait murmured because their
own immediate interests seemed to be affected, for
which they cared more than for the advantage of
their country. When Canada also objected it seemed

as if the protective measure would not receive im-
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perial sanction.  Indeed, in 1887, the Governor had
to inform the Legislature that the Bill could not be
permitted.  But the St. John's Government could
not let so useful a bill drop and a second Bait Act
was immediately passed.  Special delegates were
appointed to convey this, together with addresses
from the Governor and House of Assembly, to the
Home Government. Such an urgent appeal from
the oldest colony could not be lightly dismissed, and
when Canadian opposition was overcome by the as-
surance their fishermen would be placed on the same
footing as those of Newfoundland, a reluctant assent
was given; with the proviso, however, that the Bill

was not to come into operation until the next season.

It has been doubted whether the measure proved
so great a check to the French as had been antici-
pated by its promoters. Lieutenant Gray reporting
to Captain Walker May 20th, 1890, speaks of it thus:
“it seems certain the French have got all the bait
they want without visiting Fortunz Bay in any great
numbers like they used to do, and thus the majority
of the fishermen are deprived of their former means
of support, though some have found employment in the
lobster fishing, several new factories having been erect-
ed lately. All seem to agree that since the passing of
the Bait Acts the prosperity of the place has depart-
ed ; many of the younger people are leaving for other
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ountries and altogether a feeling of discontent seems
to prevail that might lead to serious disturbances at
any time.” But we should note that this statement
was probably based on such knowledge as might be
gleaned in a hasty visit to a harbour which had for-
merly supplied much bait to French ships, and that
very naturally the inhabitants, considering their own
loss rather than the welfare of the colony would be
inclined to give a naval officer the gloomiest view of
the circumstances. The statement of the S. Pierre
*Petit Journal,” dated less than a year previously,
July 15th, 1889, gives the French aspect: “Our
colony is very severely tried this year; the cod fish-

ery which constitutes its principal—we might say its

only industry, has up to this date given deplorable

results.  The schooners from S. Pierre are obliged to
go to the East coast on the French Shore of New-
foundland in search of bait which means a month's

fishing lost.”

Add to this the testimony of the journal “ Le
Progres” of June 2nd, which says of the bait supply :
“ The law forbidding its sale was thus a great blow
for them . . . . Thus the Bait Bill entailed
both loss of time and money to the French, and they
found their fishing much less productive than before.”
[ndeed, immediately the measure was known France
shewed the intensity of its feeling by deciding to
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(1.) Confiscate the instruments of fishery of such
“foreigners” (presumably DBritish subjects) as

might be on the Treaty Coast.

(2.) Protest against the buildings erected by the

settlers there.

(3.) Assert French rights to salmon and lobster
“fisheries’, and generally take strict precautions

to secure Treaty rights to the full.

The French certainly felt some apprehension on
the passing of this Bill, and the statistics of the .
Pierre fishery exports from the year 1887, when the
Act was passed, to the year 1888, which gives time
for its effect to be noted, shew that their apprehen-

sion was well grounded.
The exports from S. Pierre were :—

1887, i o5

754,770 quintals of 112 lbs. each
18885.....594,52

4,
4,529 h "

[T |

In these years the exports from Newfoundland
were -—

1887¢sesessscessseessl,080024 quintals,
18884 o0 0nsmumisensnelyl 5750 L

Thus while the exports of S. Pierre had increased
from 374,017 qtls. in 1881 to 908,300 in 1886, in the
two years, 1887, 1888, they decreased 313,771 or 34
per cent. of the export in 1886 .  The export from
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Newfoundland decreased in these years 168,360
only 121 per cent. of the export of 1886 as against
the 34 per cent, in the case of S. Pierre. “And while
the decrease of exports from the latter in 1887 was
followed by a still larger decrease in 1888, the de-
crease of exports from Newfoundland in 1887 was
followed by an increase in 1888. (cf. “ The Case for
the Colony,” p.p. 60-61).

It seems then that the agitation which the Bait Bill
caused amongst French politicians as witnessed by
the retaliatory instructions given to their Naval offi-
cers by M. de Freycinet and the statements of “ Le
petit Journal,” when combined with the statistics of
1887 and 1888, must lead us to discount a statement
made by M. Flurens, that the measure, thanks to the
resources of French fishermen, had proved ineffec-
tive. The Bill was undoubtedly the only means the
Colonial Government possessed of restraining the

competition of their bounty-aided rivals, and taking

everything into consideration it appears the measure
was not without effect.
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CHAPTER V.

The Bait Act influenced French statesmen to encou-
rage lobster-catching, and this proved the source of
many dispules.

As a necessary result of the Bait Act the French
Government felt compelled to consider how a supply
might be procured from “other quarters. It was ob-
viously impracticable to successfully transport from
France every year sufficient or suitable bait for the
season’s fishery. The most feasible method was to
obtain it on that portion of the coast on which they
had rights : but alarge part of this, owing to the fixed
settlements of the British and their competition in
taking bait, did not afford a very promising prospect.
This consideration accounts for the policy attempted
in the instructions of M. de Freycinet of reserving
strictly all the Treaty Coast, a policy which the Brit-
;sh Government certainly could not admit. It was
quite clear to all cognizant with the circumstances
that French ships must lose much time, and that at
the very best season of the year, if they were obliged
to search for bait for themselves. The first season
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the act came into operation, not being prepared for
such a contingency, their brigs had to take this course
and as we have seen from the allusions of the S. Pierre
and Miquelon Journal, quite a month was lost there-
by, the result being most prejudicial to their catch.

To avoid this in the future it was deemed advisa-
ble to have some fishermen stationed on the coast
who might, as opportunity offered, catch and store

bait for sale to the schooners.

But bait catching did not in itself promise a suffi-
ciently remunerative employment, and if they were
not to incur loss it would be necessary to couple some
other industry with it. Now an effort had been made
in 1886 to establish a French lobster-factory at a
place called Port-au-choix.  Lieutenant Browne, of
H.M.S. “Mallard” called at the harbour on June

22nd of that year and found a factory substantially

7

built, roofed with corrugated iron and employing
sixty persons, of whom fifty-five were French. When
this was brought to the notice of the French Govern-
ment, M. Waddington, their ainbassador, wrote on
the 25th of August to the Earl of Iddesleigh, and
practically admitted that the erection of such solid
permanent buildings was in contravention of the
Treaties. He stated that M. M. Lemoine and Dam-
cron had been warned to desist and remove their
factories. Now while this action of the French au-
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thorities was made the basis of a request to the Eng-

lish Government to deal similarly with those who had

erected British factories at Port-au-Port, really no

very vigorous attempt was made to suppress the

French ones.  Next year. (August gth, 1887) we

find Captain Hammond reporting to the Vice Ad-

miral —

fact that the French

“ 1 would call attention to th>

lobster-factories set up last vear are working this year;

one worked by Captain Huit at Port-au-choix in his

fishing shed, the other Captain Dameron had set up

(4 ashore at Barred Bay, St. John Island, having remov-

L4 ed this season from old Port-au-choix. With the
! ' difference that the position of the last mentioned fac-
h" tory is changed, these are the same factories which

the French Foreign Office in their correspondence
last year stated had been suppressed and on which
fact they founded their claim that certain English fac-

tories should be removed.”

From this we see that before the Bait Act was
ﬁ i sanctioned the attention of the French had been

1

il drawn to the remunerative lobster-industry.  When
the Act was passed and they felt calied on to act
with decision and promptness, a methodical investi-
gation was made of che different harbours on the
Treaty Shore which seemed suitable for bait catch-

inz. and the practicability of supplyving it without
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pecuniary loss was fully considered. Two things
were apparent, (a) that Frenchmen must find bait for
the French ships if the voyage was to be successfully
prosecuted and (b) that, as has already been intima-
ted, to locate men on the shore whose sole occupa-
tion would be procuring bait, must prove a serious

expense,

These considerations influenced the officials to ex-
amine carefully the statistics of the Colonial lobster
factories—an industry to which they had already been
attracted—and struck by the splendid profits deriva-
ble, they decided to combine bait-catching with lob-
ster-packing. Thus, it seemed, they would maintain
the success of their fishery unimpaired and with a
minimum of outlay. It was no easy matter to induce
French capitalists to embark on so novel and doubt-
ful an enterprise—doubtful because it was question-
able whether Treaty rights would permit them to put
up factories and catch lobsters. At length a M.
Thube with his partners undertook the combined in-
dustry, the government guaranteeing to do every-
thing possible to make the enterprise a success.

The locality selected was Hauling Point in White
Bay ; but already two British subjects, Messrs Mur-
phy and Andrews, had chosen this place to build a

factory, and were preparing to put up their building,

When the French warship * Drac” arrived there on
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the 24th of June, 1888, Murphy and his partner were
forbidden to proceed, as the place had been reserved
by the French Government for M. Thube. The
British packers found it necessary to desist and adopt-
ed the only possible means of obtaining redress—
appeal to the Home Government.

In the correspondence which ensued it became ap-
parent that Murphy and Andrews could not make out
a good title to the land on which they had intended
to build, and so they were unable to get compensa-

tion.

Thus the immediate result of the Bait Act was the

establishing of French lobster-factories.

Now we must consider what had taken place, a
development of the French customary rights in three
ways : ;

(1.) In catching bait on the Treaty coast for sale;

(2) In establishing lobster factories along the shore ;

(3.) In taking lobsters as well as codfish.

With regard to (1.) while there is no question the
French had the right to catch bait on the Treaty
coast for use Zere, it is asserted by the colonists that
to catch bait for sale was a distinct infringement of
the various Treaties. Certainly the Treaty of Utrecht
gives permission to catch “/s4” but as the word
“fish” is used in Newfoundland it signifies cod and
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nothing else. Every resident in the country is aware
of this, and presumably at the time of the Treaties
the use was similar. But in any case the Treaties
nowhere expressly give liberty to take bait and offer
it for sale. The Treaty of Paris, 1814, confirms to
the French the right of carrying on the fishery as it
was customary in 1792. There seems no proof it
was customary in 1792 to catch bait for sale. It
may be rejoined that this is a trivial objection, but
it is one which is made in all seriousness; and if the
French policy has been insistently developing their
Treaty rights it might not be amiss to check them

with the literal meaning of the language used. The

Colonial position is, that the French had no »4p/t to

catch bait on the Treaty Shore for use in the Bank
fisheries: to do so was in manifest contravention of
the Treaties and to some extent rendered inoperative
the effect of the Bait Act, which had been passed to
protect the people from the dangerous competition of
their rivals.

But (2) this was a more decisive breach of the sti-
pulations. We have alteady noticed that the French
themselves ordered Captain Dameron to remove his
factory, a substantial structure with corrugated iron
roof and quite inadmissible. A little later, however,
they actually induced M. Thube and his partners to
commence a factory. They contended, however,
that the buildings erected with their Government's
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sanction were of a purely temporary character, and
that this was proved by placing on them light and
movable canvas roofs, But in some instances at
least these structures have been solid and durable.
Now the Treaties are on this point quite explicit.
No buildings, save those temporary erections for the
prosecution of the fishery during the temporary sea-
son allotted to them, could be allowed. Lobster-fac-
tories are erections which were not contemplated by

the Treaties and are incompatible with them.

With regard to (3) lobster-catching, it is strongly
affirmed that the French had no right under the
Treaties to enter on this industry.  In making this
contention the colonists rely on the fact that a lobster
is nota fish but a crustacean. This may be consider-
ed too subtle a distinction for practical politics to con-
sider, and the French have always given it very
scornful attention. The “ Journal Officiel” reports a
reference made to this argument by M. Le Ministre
des affaires etrangeres :—

“Quant & la peche du homard, on n' a guére songé 4 y
recourir qu' en 1885 & la suite de la diminution
momentanée de la morue, a4 cette date, sur la cOte ouest.
Nos pecheurs at nos armateurs cherchrent trés légitimement
dans l'excercice de la péche du homard la source de nouv-
eaux profits, Mais linitiative intelligente et hardie qu'ils
prirent a cet égard fut également, il ne faut pas se le dissi-

muler, l'origine et la source des difficultés nouvelles que
8 1
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M. Flourens vous a spirituellement fait connaitre. Nos con-
currents ont pretendu au droit de distinguer entre la morue,
qui serait un poisson et le homard, qui serait un crustacé.

(Rires sur divers bancs)
A. Droite.—Qui est! qui est!

M. le Ministre.—Messieurs le Traité d'Utrecht, entre autreg
avantages, a celui de ne pas distinguer, entre poissons et
crustacks, Je crois que ceux qui 'ont rédigé, que les savants
méme qui s’ occupaient de ces matitres d cette tpoque, ne
distinguaient pas entre les différentes espéces vivant au fond
de la mer. Dans notre opinion cette distinction n’ a jamais
ét¢é faite par les Traités qui établissent nos droits, et tous les
Ministres des Affaires Etrangtres se sont prononcés dans ce
sens.  Exprimée au Sénat en 1887, par I'honorable M.
Flourens, et en 1888 par mon honorable prédécesseur M,
Goblet, cette opinion est toujours la notre et je la reprends
aujourd 'hui avec la méme netteté et la méme conviction ; le
droit reconnu 4 la France est absolu sans aucun restriction ;
ce droit de péche doit s'entendre du homard comme de la
morue, comme de toutes les esptces vivant au fond de la
mer, et nous avons le devoir de protéger ceux de nos marins
qui excercent ce droit, sans s'occuper des distinctions que
l'on essaye d'etablir.  (Tres bien! trés bien! sur divers

bancs.”)

As for the lobster fishery its pursuit was scarcely thought of
except in 1885, after the temporary scarcity of cod at that date
on the West Coast. Our suppliers and fishermen sought most
legitimately, in the practice of the lobster fishery a fresh source of
profit, but the bold and intelligent initiative which they showed

in regard to this was equally, for it must not be disguised, the
source and the origin of fresh difficulties, of which M. Flourens has
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intelligently informed you. Our competitors claimed to distin-
guish between the cod, which is a fish, and the lobster which

is a crustacean,” (Laughter on several benches.)

“Right—What is it? What is it ?”

M. le Ministre.—* Gentlemen, the Treaty of Utrecht, among
other advantages, has that of not distinguishing between fish and
crustaceans. I suppose that those who drew it up, even the
clerks who were engaged on the matter at that time made no dis-
tinction between any of the different species living at the bottom
of the sea. In our opinion this distinction has never been made
by the Treaties which establish our right, and all the Ministers of
Foreign Affairs have attached this meaning to it.  Explained to
the Senate in 1887 by the Honourable M. Flourens and in 1888
by my honourable predecessor, M. Goblet, this opinion is always
ours, and 1 repeat it to-day with the same clearness and the same
conviction ; the recognized right of France is absolute, without
any restriction ; this right of fishing should include the lobster as
well as the cod, and all species of living things in the sea ; and it
is our duty to protect those of our sailors who exercise this right
without troubling about those distinctions which it is attempted

to establish.” (**Very good! very good!” on several benches.)”
This quotation suffices to show how easily the dis-
tinction was set aside and we notice the same tone in
a speech of M. Bozerain, who quoted the translation
of an article which appeared in the * Harbour Grace
Standard” of February 1gth, 1886 :—
“ Voici un extraitd'un Article paru dans le journal le ‘ Harbor
Grace Standard” du 19 Février 1886. L'auteur est publiciste
Terre-Neuvien.  Je ne sais pas s'il est membre de I'Académie

de Terre Neuve. Voici comment il s'explique :—
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»"

“La presse de Londres. . . . . . ce que je lis est une traduc-
tion, mais je suis siir qu'elle est fidtle— La presse du Lon-
dres attache une grande importance & ce débat”—celui des
pécheries de Terre Neuve,—‘ et elle est unanime & refuser le

droit aux Francais”—de quoi faire >—* de’pécher 'homard.”

C’est un Terre-Neuvien qui parle, et il n’y a pas d’erreur possi-
ble dans la traduction, car il ce sert de ces termes: “to fish

the lobster.” (“Journal Officiel,” May 17, 1890.)

“Here is an extract from an article which appeared in the news-
paper “ Harbor Grace Standard,” of February 19th, 1886. The
anthor is a Newfoundland politician ; I do not know whether he
isa member of the ‘Academie’ of Newfoundland. This is how he

puts the matter:—

“The London press what I read is a translation,
but I am sure it is correet The London press attaches
great importance to this debate—that on the fisheries of New-
foundland—and it is unanimous in refusing the right to the

French to do what? To fish for lobsters.”

It is a Newfoundlander who speaks, and there is no possible
mistake in the translation, for it is put in these terms :—* To fish

for lobster.”

In answer to these somewhat feeble criticisms it is
only necessary to note that French diplomatists are
fully aware people are accustomed to speak of the

“whale fishery,” but it it not likely they would con-
tend a whale is a fish.  If the Treaty by the use of

the word ‘fish’ intended all marine creatures, surely

the French would have the right to start a whaling en-
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terprise also. But as Sir T. O'Brien pointed out to
the Home Government (February 17th, 1890) the old
records of the Colony shew whaling by French fish-
ermen was not considered at all in accordance with
Treaty rights.

An incident which occurred during Palliser's gov-
ernment is a proof of this, The French had procur-
ed a whale on the Treaty coast and were proceeding
to cut it up. Palliser decided this ri},\-ht had not been
given them by the Treaties, and apparently the whale

was surrendered without remonstrance.

In the rather lengthy correspondence on the sub-
ject it is reiterated that “a lobster is not a Jish,” and
if we mention the point here, it is because there seems
at least as much evidence to shew that being a crus-
tacean it was not included in the word ‘isZ’ as that
as a marine animal it was. It is possible, of course
that had French fishermen been found taking lobsters
in 1792 they would not have been prohibited to do
so, but this might as justly be ascribed to careless-
ness or contempt as to a belief that the language of

the Treaties would support such an action.

We have already referred to the use of the word
“fish’ by the old “ Planters.” It is an argument
which may be used in this connection also. With

Any

them *fish’ means and means only codfish.
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other marine denizen is called by its own or another
name, and, with the exception of salmon, other kinds
are spoken of with contempt as beneath the consid-
eration of a true fisherman, We would again suggest
this local use of the word ‘fish’ may be a survival of
its use at the time when the Treaties were made and
accordingly a clue to their interpretation. If this
suggestion be accepted it would be an additional ar-
cument for denying that the language of the Treaties
give liberty to take salmon and lobsters.

But even if this argument were abandoned there
are others which tend to prove French Treaty rights
did not include lobster packing, and that their at-
tempts to establish factories were violations of Inter-
national law.  Factories necessitated buildings of a
nature not permissible by the Treaties: everyone
who peruses the articles which deal with the question
will find the ‘buildings’ permitted are limited to
“stages made of boards and huts necessary and usual
for drying fish.” In the Declaration of 1783 it was
clearly stated the plan on which the fishery should be
carried on ought not to be deviated from by either
party, “the French fishermen building only their
scaffolds.” At that time lobster-packing was un
known; the lobster was not contemplated as a fish ;

trapping and canning lobsters are quite modern in-

dustries and require quite different methods. “ Stages”

are not so necessary for lobster-canning as *factories.’
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It may be said, however, that this applies to the
British also, and that they have deviated from the
manner of conducting the fishery by establishing
lobster-factories. The reply is that lobster-packing
was not dealt with in the Treaties, It was not spoken
of, and, therefore, the colonists have liberty to utiliz€
it, as they have liberty to fell timber and cut grass on
the Treaty shore. But as France was not granted
the right of packing lobsters, to do so was to deviate
from the custom of their fishery which was a concur-
rent right to catch cod.

The French endeavoured to justify the existence
of their factories by asserting that the words in the
Treaties, “scaffolds,” “huts,” “ drying,” should be in-
terpreted according to a principle and not narrowly.
They contended they were only prohibited from er-
ecting such buildings or fortifications as might give
them a footing in the country, and this principle they
said was not infringed by their factories. Indeed
they spoke of these as movable sheds which usually
disappeared at the end of the season and were there-
fore no more infractions of the Treaty stipulations
than were their fishing stages. But this contention
was hardly borne out by the facts. Their lobster-
factories have been of a much more substantial char-
acter than the above description would lead one to
suppose. When in 1888, the French warship “Drac”
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prevented Murphy and Andrews from building a fac-
tory at Hauling Point in White Bay, the French
Company immediately “proceeded to erect an estab-
lishment of a permanent character over 300 feet in
length, in which they intended to carry on a factory
and general trading establishment.” Such an enter-
prise certainly could not have been anticipated in

1783.

The divergent views of the two nations led to pro-
tests from both sides, Curiously enough France hav-
ing protested against the erection of British factories
shortly afterwards proceeded to sanction its own; and
England, at first doubtful of the rights of the colonists
to establish factories, had no hesitation in deciding
France exceeded its privileges in doing so,

On June 21st, 1886, the French Ambassador in-
formed Lord Roseberry his Government had decided
to adopt a very strict policy on the Treaty shore ;
and, consistently with this statement, he very soon
afterwards reported the establishment of two British
lobster-factories at Port-au-Port, a place on the Trea-
ty coast. After stating Commander Le Clerc had

been instructed to prevent their owners from “fishing’
he intimated the British Government would be ex-

pected to aid in their suppression.

Almost immediately (July 24th 1886) Lord Rose-
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berry protested against the position assumed by the
French authorities and emphatically declared the

rights of the colonists to fish “on their own coasts".
He said of the French attitude :—

“Such a claim has no precedent in history and
would be not only repugnant to reason but opposed
to the practice of years, and to the actual terms of
the Declaration of Versailles which provides that the
old methods of fishery “shall not be deviated from
by either party” shewing conclusively that the

French right to the fishery is not an exclusive one”,

France made an additional effort on the 20th of
September, 1886, when Count D'Aubigny informed
the Earl of Iddesleigh that seven British factories
were in operation on the Treaty Coast and he char-
acterized them as “infractions” of the stipulations.

On the other hand the Earl of Iddesleigh in a
letter dated November 24th, 1886, acquainted M.
Waddington that while he acknowledged with satis-
faction the course taken by the French Govern-
ment in reference to their factory at Port-au-choix, it
was, however, reported at the time of writing that a
citizen of the Republic purposed erecting a factory at
Woods or Harbour Island; and he expressed the
hope that French Naval Officers would notify the
projectors that such a course was not allowed by the
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Treaties and must be discontinued. With reference
to DBritish factories at Port-au-Port he reminded M.
Waddington how Commodore Devarenne had in
1881 admitted to Captain Kennedy, R.N., “that
these factories, which appear to have been erected
with the full consent of the French Consul did not
obstruct or in any way interfere with French fishery
pursuits”.

But here we must notice a slight weakness in the
British case. At the instance of the Marquis of Salis-
bury, Sir H. ]. Holland stated (July 4th, 1887) to the
Administrator of Newfoundland that the Home Gov-
ernment regarded English lobster factories nof as a
breach of the Treaty of Utrecht, but of the Declar-
ation attached to the Treaty of Versailles, 1783.

If this admission could be justified there can be no
doubt the French requests for the removal of the
British factories might be defended, but we have the
testimony of Commodore Devarenne quoted above
that some British factories at any rate did not ob-
struct the French fishery. Judging from the line of
action taken by our naval officers, it would seem that
the principle on which they dealt with the complaints
made to them was that British factories should be
removed if it could be shewn—and only if it could be
shewn—they interfered with the French Cod-fishery,
Thus the case for each factory had to be dealt with
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separately, and serious interference with the French
would be the cause deciding its removal.

A perusal of the correspondence which took place
concerning such questions shews this principle was
usually applied in determining the difficulties which
arose.

A typical instance is afforded by the Shearer case.

On the 2nd of September, 1888, M. Waddington
reported to Lord Salisbury that a factory belonging to
a Mr. Shearer was situated at Ingarnachoix on the
Treaty Shore.

It had been established in 1884 and the Ambassa-
dor made a strong protest on the grounds :—

(1). That the lobster-traps prevented the French
fishermefi casting their seines ;

(2). That the ‘gear’ and contrivances used by
Shearer drove away the caplin (a small bait fish.)

(3). That by the Declaration of 1783 British sub-
jects were in no way to interrupt (“ troubler”) by their
competition the fishery of the French.

Lord Salisbury in his reply informed M. Wadding-
ton that Captain Hamond had taken sufficient pre-
cautions to prevent Shearer's factory disturbing
French fishermen, and further France had no right to
assume the prerogative of interpreting what action by
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British settlers would constitute an interruption in the
sense of the word “troubler;” that both Govern-
ments kad an equal right in this respect.

As a result of the Shearer case Lord Knutsford
pointed out to Sir T. O'Brien, the Governor of the
Colony, that the Imperial Government could not in-
sist on the removal of French factories while British
ones remained, and on the other hand the French
could not expect our factories to be demolished and
their own left untouched. He added that the Gov-
ernment would suggest as a solution of the difficulties,
that French and English factories should be allowed
in places and under conditions to be approved by the
Naval Commanders of both countries, and a cause of
much bitterness would be obviated if Shearer's fac-
tory were removed to some place where it could not
interfere with the French. March 28th, 1889.)

Sir T. O'Brien sent a despatch to Lord Knutsford
on June 20th, 1889, in which he said that owing to a

joint address which had been forwarded to England

by the S. John's Legislature, the proposed solution
could not be accepted. This joint address seems to
have been caused by the French Government's action
in connection with Messrs Murphy and Andrews;
and also because it was alleged tkey had granted their
own citizens a monopoly of the lobster trade at Haul-
ing Point jfor five years. The Colonial Statesmen
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were thoroughly roused, and in their address to the
Queen the arguments showing that French lobster-
canning was illegal were very forcibly put. Briefly

they were as follows :—

(1) Because it was declared by the Treaty of
Utrecht that it should be unlawful for the French to
erect buildings, except those “necessary and usual
for the drying of fish,”

(2) Because the Treaty of Paris (1763) restricted
the liberty to “ fishing and drying.”

(3) Because the Treaty of Versailles (1783) speaks
of “the fishery assigned to them by the Treaty of
Utrecht.”

(4) Because the Declaration speaks of “the fish-
ery” and the mode of carrying on the fishery, which
has at all times been acknowledged, shall be the plan
upon which the fishery shall be carried on there.

(5) Because the French King's Counter-Declara-
tion speaks of “the fishery on the coasts of New-
foundland which has been the object of the new ar-
rangements.”

(6) Because the Treaty of Paris (1814) declares
that the French right of fishery “shall be replaced
upon the footing on which it stood in 1792.”

(7) Because there was no such industry as a lob-
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ster fishery in Newfoundland at any of these periods,
and no such industry was heard of until within a few
years past, and the language used to describe “the

fishery” which the French were entitled to pursue is

utterly inapplicable to lobster-catching or to the erec-

tion of factories for taking or canning lobsters,
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CHAPTER VI.

A settlement of the disputes connected with the lob-
ster factories was attempted by the “Modus Vivendr.”

Protests continued to pour in, and there seemed no
possibility the difficulties would of themselves sub-
side. Indeed matters had reached such a stage that
it would be extremely hard for the fishermen of either
nation to prosecute the voyage without becoming
liable to charges of infringing the Treaties, ~While
things were unsettled in this way, the Secretary of
the French embassy called (January 21st, 1890) at
the F.reign office and drew attention to the slight
prospect there was that the proposal which had been
made to submit the question to arbitration would be
effective before the commencement of the fishing sea-
son. He then suggested lines on which, pending the
settlement of the question, a temporary. “ Modus Vi
vendi” might be adopted. His suggestion was :

“ The question of principle and of respective rights
being entirely reserved on both sides, the maintenance
of the status quo might be agreed upon on the follow-
ing bases i—
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Without France demanding at once a new exam-
ination of the legality of the installation of British lob-
ster-factories on the “ French Shore” it shall be un-
derstood that th-re shall be no modification in the
positions occupied by these establishments on the 1st
July, 1889.

Whenever any case of competition may arise in
respect of lobster fishery between the French and
British fishermen, the Commanders of the two naval
stations shall proceed on the spot to a provisional de-
limitation of the lobster fishery grounds, having re-
gard to the situations acquired by the two parties.

N. B.—It is well understood that this arrangement
is quite provisional, and shall only hold good for the
fishing season which is about to open.

After the de-ails of this proposal had been commu-
nicated to the Governor and he had conferred with
his ministers, he was permitted to acquaint Lord
Knutsford (February 13th, 1890) that while the

French claiims for lobster-catching were strongly con-
tested, still being desirous to further the wishes of
Her Majesty’s Government the Colonial Legislature
would consent to the proposed arrangement, but for

the ensuing year only.

At the same time a desire was expressed that the
date for recognizing factories should be extended to
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January 1st, 1890, because some factories, started
after July 1st, 1889, were in process of completion
and if they should not be allowed much hardship

woud result.

The Home Government while favouring the amend-
ment could not of course guarantee its acceptance by
the French, However a draft of a Modus Vivendi
containing the following clause was, on February

14th, 1890, communicated to M. Jusserand :

“DBritish lobster factories which may have been es-
tablished between the 1st of July, 1889, and the 1st
of January, 1890, shall not be molested, But it shall
be open to French fishermen to establish fresh lob-

ster-fisheries to a corresponding extent.”

On February 20th, 1890, M. Jusserand explained
to the Colonial office that the amended draft would
give undue advantage to British fishermen, who be-
ing on the spot, would select the best places, and
there was no possibility of discovering to what extent
advantage had already been taken of this priority of
choice. After matters had again been discussed
another draft of the Modus Vivendi was prepared,
which was practically as follows :—

“The questions of principle and of respective

richts being entirely reserved on both sides, the
British and French Governments agree that the status
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quo shall be maintained during the ensuing season on
the following bases :—

“Without France or Great Britain demanding at
once a new examination of the legality of the installa-
tion of British or French lobster-factories on the coasts
of Newfoundland where the French enjoy rights of
fishing conferred by the Treaties, it is understood
that there shall be no modification in the positions
(“ emplacements”) occupied by the establishments of
the subjects of either country on the 1st July, 1889,
except that a subject of either nation may remove
any such establishment to any spot on which the

Commanders of the two naval stations shall have pre-

viously agreed.

* No lobster fisheries which were not in operation
on the 1st of July, 1889, shall be permitted unless by
the joint consent of the Commanders of the British
and French naval stations.

In consideration of each new lobster fishery so
permitted it shall be open to the fishermen of the
other country to establish a new lobster-fishery on
some spot to be similarly settled by joint agreement
between the said naval Commanders.

Whenever any case of competition in respect of
lobster-fishery arises between the fishermen of either
country, the Commanders of the two naval stations
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shail proceed on the spot to a provisional delimitation
of the lobster fishery grounds having regard to the
situations acquired by the two parties.

N. B.—It is well understood that this arrange-
ment is quite provisional and shall only hold good

for the fishing season which is about to open.”
g I

On March 1oth Lord Salisbury transmitted to M.
Waddington the amended draft, statiny the British
Government were prepared to accept it, and enquir-

ing if the French Ambassador was prepared to give

assent on behalf of his government. M. Waddingt:
]
i

allowed no time to be lost, but on the very next ¢

ay
replied in the affirmative and said in conclusion,

“The a ment ¢f the nents belng

y thu
24

thus
completed by your | hip's ication and by
the present note the draft Modus Vivendi thereby
enters into force for the coming <eason and its provi-
sions will, for that period, be binding on the parties

as regards the lobster-fisheries in Newfoundland.”

Thus at is clear the final draft of the Modus Vi-
vendt was drawn up and accepled without bewng sub-
malted to the Colonial Legislature.

When, therefore, it had been communicated to the
S. John's Houses (March 14th, 18g0) they were unan-
imous in rejecting it because,

(1) It was “contrary to the assurances of Her Ma-
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jesty's Government that rights of fishing should not
be interfered with without consent of the Colonial Le-
gislature” (M. Labouchere’s despatch to Governor
Darling, March 26th, 1857.)

(2) It scemed to admit to the French concurrent

rights to the lobster industry.

That there was much popular indignation was
evinced by a great public meeting held in  Banner-
man Park (March 26th) at which resolutions were
passed condemning the Modus Vivendi.  Similar
meetings were held in other parts of the colony, Lit-
tle Bay, Bay of Islands, Carbonear, King's Cove and
Western Bay. The feeling did not subside imme-
diately. A petition strongly adverse to the Modus
Vivendi, signed by 12,000 inhabitants, was sent in
May to the Queen. A public meeting was held at
Sandy Point, Bay S. George, at which, because the
French were alleged to have interfered with the peo-
ple’s nets, a resolution was passed that no taxes or
duties should bz paid to the Cclonial Government ;
and a “a revolulionary mozemen! and an embryo Re-
public were set on foot (i).  The French were charged,
but incorrectly, with having landed armed marines to
obstruct the setting of herring nets: consequently
the excitement on the Treaty Shore was intense.

(i) A letter from Magistrate, St. George’s Bay, to Attorney
General of Newfoundland, May 29th, 1890,
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Nor were the French perfectly satisfied.  The
“ Journal Officiel,” in its issue of March 26th, 189o,
reports M. Le Amiral Veron as saying :—

“ Mais, Messieurs, c'est le renversement des roles ! Ce sont
les Anglais qui sont chez nous contre tout droit, et qui en-
core entendent n'y pas étre génés par nous ! n'aurions plus
le droit de nous établir dans les baies ol ils sont parce qu'ils
y étaient au ler Juillet, 1889. R

It voila qu'ils nous parlent maintenant d'indemnités 2 leur
payer en cas de géne!(sourires) . . . . M. le Comte
de Tréveneuc, “Ce Modus Vivendi est outrageant ™,

M. Le Marquis de I Angle-Beaumanoir “Il consacre I' usur-
pation !”

T But, gentlemen, this is a reversal of roles! It is the Eng-
lish who are in our dominions, and who give us to under-
stand that they will not be troubled by us there! We are
not to have the right of establishing ourselves in the bays
where they are because they were there on the st July,
1889. And they talk to us now of indemnities to be paid

y

to them in case of any inconvenience.” (Smiles).

M. le Comte de Tréveneun—*This Modus Vivendi is out-
rageous.”

M. le Marquis de I' Angle-Beaumanoir-—* It sanctions usur-
pation ™,

Other statements condemning the arrangement

followed, but the above are sufficient to indicate that
even in France the Modus Vivendi was not received
with complete satisfaction.

In a message dated April 17th, 1890, the Gover-
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nor suggested to Lord Knutsford that if the arrange-
ment explained on February 8th of the same year
could be reverted to, the Colonial Legislature would
concur in the Modus Vivendi thus interpreted. This
arrangement would have been :

(1.) That the Modus Vivendi should recognize for
the ensuing season only the lobster factories of both
countries as they existed on July 1st 1889 ;

(2) That factories might be transferred to other
localities if approved by the naval officers of both

nations ;

(3) That no new concessions for lobster catching
should be granted in 1890 by either Government, ‘it
being also understood that the whole arrangement
should be strictly provisional and only for the ensu-

ing season,

1t will be noticed that by these terms no provision
was made for the erection of new factories on eithey
scde and so by preventing lhe French from starting
other factories would not recognize therr claim to
catch and can lobsters.

When this suggestion was put before the French
authorities, although they professed to prefer the
status quo of July 1st, 1889, they said they could not
assent to any change because the terms of the Modus
Vivendi had already been published and fishing
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vessels had staited.  Zhus the amended draft of the
Modus Vivendr remained in force though without the

colony's consent and Sir T. O'Brien was informed the

suggested alteration could not be made

As the arrangement had not received colonial

sanction it might have been expected some serious

‘ difficulties would arise in carring it out and so it hap-
i pened.  Mr. James Baird, of St. John's, had a fac
i tory in operation on the Treaty Shore which had

been established a/Zer July 1st. 1889, and which was

under the management of a Mr, Leroux.

Captain B. Walker, after a conference with the
) French Naval commander, ordered this factory to

¥ ccase operations.  Leroux, however, acting under in-

structions said to have been given by Baird, declinied

to close the factory. The English Commander know-

e

ing his action was being watched by the people of

A the coast, determined to proceed with the utmost

caution and decision.  Weakness, he thought would

be fatal. Before resorting to force he suggested to

Leroux two courses :

1) To close the factory without opposition, prom-

ising in that event to do his best to procure compen

sation for him.

(2) To re-open his factory at a place called Sandy

Point.
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As Leroux would take neither of these courses
Captain Walker, on the 25th of June, proceeded to
Fishel's Brook and took possession of the factory,
placing a serjeant and two marines in charge. !

The owner, Baird, at once instituted legal proceed-
ings against the English officer, and the Supreme
Court of the colony decided for the plaintiff,

It seemed most incongruous that an officer should
be placed in such a position for carrying out the
terms of a convention agreed on by the Home Gov-
ernment, and an appeal was made to the Privy Coun-
cil. But as the old acts for carrying out the Treaties
and Declaration for 1783 had ceased to be operative,
Lord Herschell in delivering the judgment of the
Privy Council was compelled to uphold that of the
Colonial court,
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CHAPTER VIL

1t was intended the Modus Vivendi should continue
only till the difficulties might be settled by Arbitra-
tion.

As the Modus Vivendi was only a temporary ex-
pedient designed to smooth difficulties until the ques-
tion could be finally settled by arbitration, we ought
at this stage to notice the attitude of the colonists to-
wards such a solution. A commission of arbitration
was naturally hoped for, but since the difficulties con-
nected with the lobster factories had played the chief
part in producing the Modus Vivendi, it was to be
anticipated the Home Government would think chief-
ly of these in the preliminary negotiations, Accord-
ingly when the proposal was made from London it
was known in the colony to be designed chiefly to
discuss and settle the differences on this one point.
But the colonists felt such procedure could not be
satisfactory. They desired the whole question of the
Treaty rights to be dealt with and the French to be
bought out. It was for this reason, and not because
they were opposed to arbitration in principle, that the



OR THE FRENCH SHORE QUESTION, 77

suggestion for this solution was at first rejected.

Besides it was felt that to ask the French to con-
sent to such a decision of the lobster-disputes would
be a tacit admission they had a right to participate
in the industry, This explains why on April 29th,
1890, Lord Knutsford received a message from the
Governor saying :—

“ Ministers and public feeling against arbitration

as they consider the French have not a shadow of

any claim for the lobster fishery.”

It was thought any commission which would not
deal with the whole question must prove either injur-
ious or useless.

This opinion was strongly emphasised in the ad-
dress from both Houses of the Colonial Legislature,
referred to above :

“After a careful perusal of the Treaties bearing on
this matter we find that there is certainly no case for
arbitration.”

“With respect to the lobster-industry this colony
will be satisfied with nothing short of the immediate
removal of every French lobster- factory from the
shores of Newfoundland, and all our efforts will be
directed to the accomplishment of this object.”

On August 2nd, 1890, a memorandum was trans-
mitted to the French Office shewing what arrange-
ment the colony could concur in.
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The lines suggested were :—

That all matters in difference as regards the con-
struction and true meaning of the Treaties, and what
breaches thereof have been committed by the people
of cither nation, and all matters in difference in rela-
tion thereto be submitted to the arbitrament of five
Arbitrators, one to be named by Her Majesty's Gov-
ernment, one by the Newfoundland Government, two

by the French Government, and one by———

The award of a majority to be binding, that upon
the true position being clearly ascertained, and the
full rights of each nation defined, the same Arbitra-
tors proceed to a valuation of the rights of the French
as regards the fisheries and upon the coast between
Cape Raye and Cape St John, and determine the
compensation to be made to the French for a surren-
der of those rights, which surrender, upon the one
hand and compensation upon the other, be carried
out. That the same Arbitrators determine as regards
the abrogation or reduction of the bounties by the
French, and the concession of the privilege of pur-
chasing bait fishes on the coast of Newfoundland on
an equitable basis, with a view to the prosecution of
the fisheries without injury or prejudice to the people
of either nation.

(July 21, 1890.)
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The Home Government regarding this as an indi-
cation the colony would accept arbitration, made a
proposal through the usual channels to the French
Government that an arbitration dealing with the fol-
lowing points should be agreed on:—

1. Whether Great Britain, in virtue of her sover-
eignty over Newfoundland, possesses on that part of
the coast rights of fishery concurrent with those of
France and equal to them ; or only rights which must
be so exercised as not to disturb the fishery of
France or no rights of fishery at all.

2. Whether Great Britain, by granting to France
the right of drying fish and cutting wood along this
part of the shore, and by promising the removal of
“ etablissements sedentaires”, has engaged to pro-
hibit her subjects from erecting any kind of building
on that part of the shore, or only those buildings
which are concerned with the fishery; and, if so,
whether lobster factories are included in the prohi-
bition.

3. To what depth inland do the prohibitions
against building on the part of British subjects, what-
ever they may be, extend ?

4. Do the words “permis de pecher et de secher
le poisson” apply to all kinds of animals found in the
sea; if not, to which kinds is the application limited ?

ity oy~
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5. Do the Treaties, by prohibiting Frenoh subjects
from any construction on the shore beyond “echa-
fauds et cabanes necessaires et usites pour secher le
poisson,” prohibit them from erecting lobster fac-
tories ?

The French authorities were also acquainted that
the Colonial Government shewed anxiety to either :

(1) Offer France in exchange for her Treaty
rights the liberty of purchasing bait or

(2.) Have a reasonable money payment made for
the interests surrendered.

A few days later, however, (September 26 1890)
Lord Lytton reported to the Marquis of Salisbury
that M. Ribot on learning the colonial desires in the
matter, said both were impossible. About a month
afterwards, having meanwhile consulted his Govern-
ment, he again rejected the proposals as made, but
intimated France would be quite prepared to con-
sider others which on broader lines, might lead to
arbitration. At the instance of the Colonial Legis-
lature the rejected offers were made again though
slightly altered and asking now for the abolition of
French bounties. These proposals were refused and
and M. Waddington wrote of them on November
29th 18¢0 :

“1 did not conceal from your Lordship that they
certainly could not constitute the basis of negotiations
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which both parties are endeavouring to arrive at”.

This reply was anticipated, and Lord Knutsford
cabled the Governor (November 27th) earnestly pres-
sing him to procure the legislation necessary to make
the renewal of the Modus Vivendi effective, because
the negotiations preparatory to a settlement of the
differences by arbitration must necessarily be lengthy.
T e reply was made on December sth, and was to
the effect that the Colonial Government would concur
in the proposal for arbitration provided such arbi-

1

tration were to be on the lines laid before Lord
Salisbury in the preceding July. » the Modus
Vivendi they definitely refuse s any  legisla-

tion to sanction it.

Matters had come to an aw d crisis. The
Newfoundland Government desiring an arbitration
which would cover the whole position of the French
on the Treaty Shor -, and would have as its aim their
removal by purchase or other equitable arrangement,
declined to assent to any commission which confined

itself to adjudication of the lobster disputes alone
The Modus Vivendi which they conceived had been
decided in opposition to their desire d in flagrant
breach of the famous Labouchere despatch, they
would in no way sanction. What could the Home
Government do? The case of Baird vs Walker

shewed that till some statutory authority in New-

:
1
¥
u
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foundland could be

employ as a model for a new act.  George X, Cap.
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viven to the Modus Vivendi it

useless to renew it.

would be

The natural result was the decision to revive, or

55, which would enable naval offi to enforce ob

servance of Treaty rights independently of the Col-

onial Legislature. In a letter of January 16th, 1891,

the following paragraph which very clearly shews the

trend of home (:]IiHiUll occurs @

‘Lord Salisbury considers that Her ,\I.l-tnl_\'S

Government must take the shortest and plainest

method of ascertaining what our international engage

ments in this matter are, and of carrying those en-
oacements into cffect. It appears to him that no
time should lost in making proposals to the French

Government which may lcad to arbitration upon, at

all events, the most urgent of the matters which are

in contest between them. It is hardly to be hoped
that this process can be complete before the ensuing
fishing scason commences. It may be therefore neces-
sary to conclude some intermediate arrangement,
which probably would follow the lines of the
arrangement made last year, omitting those portions
of it which have become inapplicable through the
lapse of time. It will be necessary to apply to Parli-
ament to obtain the powers for giving effect to any

such arrangement; as it appears from the course of
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legal proceedings that there is at least doubt whether
our officers, in taking steps for that purpose, would be
adequately protected against an action at law. The
Statute of the fifth year of George IV's reign, which
unfortunately was allowed to lapse, will probably fur
nish the best model for legislation upon this point as
it only aims at securing the performance of inter-
national obligations, and does not interfere with the

internal affairs of the island.”

Lord Knutsford replied on the 1oth of the same
month fully assenting to the need of arbitration and
also of some legislation to render a Modus Vivendi
practicable without rendering the naval officers liable
to a legal action in the discharge of their duty. Ac-

cordingly Sir T. O'Brien was informed that arbitration
proposals would be proceeded with; and again on
March 7th that arbitration on the lobster disputes
would shortly take place and therefore it would be
desirable that a member of the legal profession in
Newfoundland should be among the British Repre
sentatives,

The reply from the colony was a reiteration of its
refusals to consent to arbitration on part of the ques-
tion only, and declared the colony could not be bound

by arbitration in which it declined to share.

In spite, however, of this decision the agreement

for arbitration was signed on the 11th of March 18g1.
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Agreement begins :—The Government of Her Dri-
tannic Majesty and the Government of the French
Republic having resolved to submit to a Commission
of Arbitration the solution of certain difficulties which
have arisen on the portion of the coasts of Newfound-
land comprised between Cape St. John and Cape
Ray, passing by the north, have agreed upon the fol-
lowing provisions :—

(1.) The Commission of Arbitration shall judge
and decide all the questions of principle which shall be
submitted to it by either Government or by their
Delegates concerning the catching and preparation ot
lobsters on the above-mentioned portion of the coasts
of Newtoundland.

(2.) The two Governments engage in so far as
each may be concerned, to execute the decisions of
the Commission of Arbitration.

3. The Jodus Vivendr of 18g0, relative to the
catching and preparation of lobsters is renewed purely
and simply for the fishery season of 1891,

(4.) As soon as the questions relative to the catch-

ing and preparation of lobsters shall have been de-
cided by the Commission it may take cognizance of

other subsidi

questions relative to the fisheries on
the above mentioned portion of the coasts of New-
foundland, and upon the text of which the two Govern-

ments shall have previously come to an agreement,
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(5.) The Commission of Arbitration shall be com-
posed (1) of three specialists or jurisconsults desig-
nated by common consent by the two Governments ;
(2) of two Delegates of each country, who shall be
the authorized channels of communication between

the two Governments and the other Arbitrators.

(6) The Commission of Arbitration thus formed of
seven members shall decide by majority of votes

and without appeal.

(7) It shall meet as soon as possible. A greement

ends.

Eight days later Lord Knutsford read a Bill in the
House of Lords which in effect revived the provisions
of the Act. 5 George 1V, Chapter 51, though con
taining a clause which empowered the Queen by
order of the Privy Council to suspend the operation
of the Act if the Newfoundland Legislature should

pass a measure making sufficient provision for

carrying out fishery engagements with France, in-
cluding any temporary arrangements made either be-
fore or after the passing of the Act for adjusting

differences.

These measures caused both indignation and alarm
in Newfoundland, and it was decided to petition the
Home Government to delay the proposed legislation
until the case for the colony might be laid before the
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House of Lords by delegates to be sent immediately
for that purpose.

On the 24th of March another strong protest was
made in reference to the arbitration agreed upon and
the Colonial Government again asserted its unwilling-
ness to take any part in it.

The petition was successful and the second reading
of the obnoxious bill was deferred until the delegates
should appear to make their protest. When Sir W.
Whiteway and the other delegates were admitted to
state the colony’s objections in the House of Lords
(April 23rd) the Newfoundland Premier reviewed the
whole situation and made a powerful appeal to stay
the Bill before the House.

The chief objections urged were :

(1.) Because contrary to the Labouchere despatch
it had beenintroduced without consulting the colony.

{2.) Because the Act would revive provisions
suitable only for circumstances which had changed.
When the Act was passed the colony had no legis-
lature and very few people were resident on the
“ French Shore.”

(3.) Because the powers given would be employed
in carrying out Treaties the meaning of which was
disputed, and further these powers would be in the
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hands of Naval officers, who, although English states
men had frequently declared French rights were only
concurrent, had acted “as though British subjects
had no right at all on the Treaty Shore.”

(4.) Because the Bill ignoring the Newfoundland
courts gave powers of adjudication to Naval officers
unfitted by training to decide legal issues.

(5.) Because the Bill was intended to enforce a
Modus Vivendi decided without the ¢ ncurrence of
the colony.

(6.) Because it provided for the enforcement of an
arbitration award dealing with one issue only—the
lobster fishery—and not with the whole position of
the French on the Treaty Shore. The French occu-
pation of S. Pierre and Miquelon being apparently
excluded.

(7.) Because the Bill provided for the removal of
property and made no provision for the compensation
of those who might suffer loss thereby.

This speech had an influence on the House, but
though several most important points were raised in
subsequent correspondence, no material change of the
arbitration proposal could be obtained. At length be-

ing convinced that unless it were done the Bill would
be proceeded with, the delegates forwarded to Lord
Knutsford (May 13th, 1891) a copy of a resolution
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passed by both Houses of the Newfoundland Parlia-
ment the previous Saturday night :

“ Resolved,—That this Legislature will adopt such
legislation as may be necessary to carry into effect the

proposals made to the Imperial Government and

Parliament by the Delegates.”
7 o

Thus the withdrawal of the coercive legislation was
secured and the (Ollowing statutory authority was

given by the C ial Government for carrying out

t]]n- j\l(il‘ll'\ \-i\(""i ".l]‘I e

tration Commission —-

decision of the Arbi-

(1.)—*1In case Her Majesty, Her heirs and successors, by ad-
vice of H th |, shall give orders or instructions to
the Governor of N ndland, or t iny officer or officers on
that station, which she or they deem necessary and proper to fulfil
the purposes of the ! treaties, declarations and agreements, and

to that end shall give orders and instructions to the Governor or
officer or offlcers aforesaid, to remove or cause to be removed any
stages, flakes, train fats or other works whatever, for the purpose
of carrying on the fish 1y, erected lx)’ Her .‘l.ljc\l_\'s NUI’jC(‘l.\' on
that part of the coast of Newfloundland which lies between Cape
St. John, passing to the north, and descending to the western
coast of the said island, to the place called Cape Raye, and also
all ships, vessels and boats belonging to Her Majesty’s subjects
which shall be found within the limits aforesaid ; and, also, in
case of refusal, to depart from within the limits aforesaid ; to
compel any of Her Majesty’s subjects to depart from thence, any
law, custom or usage to_the contrary notwithstanding.  Any acts
done by the said Governor or officer or officers in pursuance of

such orders or instructions as atoresaid, shall be lawful, and no
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action, suit or other proceeding shall be brought or maintained
in respect of the same.

(2.)—In case Her Majcsty, Her heirs and successors, by
advice of Her or their Council, shall give orders or instructions to
the said Governor or officer, or officers, which she or they deem
necessary for the purpose of carrying out or enforcing the said
Modus Vivendi during the fishery season of 1891, or any continu-
ation thereof, pending the arbitration aforesaid, and for the pur-
pose of giving effect to the decision in said arbitration, any acts
done by the said Governor or officer, or officers, in pursuance of
such orders or instructions, shall be lawful, and no action, suit or
other proceeding shall be maintained in respect of the same.

(3.)—If any person shall refuse, upon requisition made by the
said Governor or officers, lawfully acting in pursuance of such
orders or instructions as aforesaid, to conform to such requisition
and directions as the said Governor or officers shall lawfully make
or give, for the purpose aforesaid, such person so offending shall
forfeit the sum of two hundred dollars; provided always, that
every such suit or prosccution shall be commenced within one

year from the commission of such offence.

(4.)—This Act may be cited as the * Newfoundland French
Treaties Act,” and shall continue in force only until the end of

1893, and no longer,
May 3oth, 18gr1.

The renewal of this temporary expedient has been
a feature of the political life of each succeeding year,
the last renewal being recorded in the Weekly Zimes
of February 12th, 1904.
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“The Newfoundland Government undertakes to re-
new the French shore Modus Vivendi for the current
year, filling vacancies in the upper House to ensure
the passage of the measure which was carried last
year by the President’s casting vote.”
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CHAPTER VIIIL

The condition of affairs on the Treaty Shove which
resulled from these complicated influences.

We must now consider the effect these varied pur-
poses have had on the Treaty Shore up to the pre-
sent, In the first place it must be noted that the
French, since the Treaty of Versailles 1783, have had
access to all the coast from Cape S. John to Cape
Ray—mnearly seven hundred miles in extent. Some
of the leading English newspapers commenting on
the relative importance of the various sections of the

recent Anglo-French convention have treated the
Newfoundland settlement as of little importance.

But it can hardly be a trifling matter to deal with
so extensive a stretch of territory and the welfare of
nearly twelve-thousand British subjects. The Treaties
did not affect the Shore alone; the development of
the interior was also retarded ; agricultural, building,
and mining enterprises all suffered.

Moreever the districts affected by the Treaties in-
clude some of the most valuable portions of New-
foundland territory.
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(1.)—Farming. It is true that in some exten-
sive parts of the French Shore there is not much
possibility of farming on a large scale. In most places,
however, those settlers who are willing to combine
farming with fishing derive a very comfortable liveli-
hood. At Bay of Islands, for instance, there is good
agricultural land and every fisherman can keep cows
and sheep. The land when cleared is most productive.
Crops of hay are, as a rule, excellent and potatoes
Kl“l\\' \\'k'“.

Among the places where farming of a more exten-
sive character may be found are Bay St. George,
Port-au-Port, and particularly Stephenville, As to the
Codioy Valley it is already famous in the colony as
one of the best districts in the country  Without de-
siring to leave the impression that this shore from a
farming point of view has any possibility of compet-
ing with the Canadian North-west, we are quite justi-
fied in stating that on most parts of the coast, farm-
ing combined with fishing, will afford a sufficient
livelihood for thousands; and in some parts, the Cod-
roy valley for example, the settlers may obtain the

chief part of their livelihood from the soil alone,

Now, how has the development of these districts
been affected by the Treaties? It is not, perhaps,
generally known in England that until 1882 the
Colonial Government was not permitted to issue
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grants for land on this coast, and when in that year
the Administrator was enabled to announce *“The
Imperial authorities had at length authorized the
local Government to make land grants and issue
mining licenses on that part of the coast on which the
French have Treaty privileges"—so gladly was the
boon received that he went on to state: “Itisa
virtual settlement of the vexed French Shore question
and a removal of a serious and long-standing grie-
vance.”

But this concession was more than adequately de-
scribed by the phrase” virtual settlement.” It was
soon found all such grants must be made “subject
to French Treaty rights,” and the exact value of a
grant of land and its permanence necessarily remain-
ed hypothetical. It would be valid as against other
settlers, but might be quite useless in the face of any
new development of the Treaty Rights,

But it may be alleged this limiting clause could be
no great hardship to the settlers or the colony, be-
cause the agricultural prospects are not sufficiently
great to cause an influx of outside capital even were
the Treaty Rights non-existent. While this was to
some extent the case with reference to farming, it
was quite otherwise where mining interests were con-
cerned.
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(2.)—Mining prospects.—The shore is, apparently,
rich In mineral resources. At least two or three
copper mines are in operation, and that despite the
difficulties caused by the Treaties. One at York
Harbour with which a friend of the writer is acquaint-
ed, yields twenty per cent. of copper. The Manager
stated it is an extremely valuable mine, and he quite
expected that in a few years the place in which it is
being worked will become the largest settlement on
the Western Shore. Then there are here and there
along the coast iron mines, slate quarries, and petro-
leum wells. The oil-wells, which seem valnable. are
situate at Parson’s Pond, near a point calledl Cow

Head.

French Treaty rights have proved a great ob-
stacle to the opening up of mines and consequent de-
velopment of the country. “ The French claim and
are conceded a right over the shore for half-a-mile in-
land from high-water mark, within which sacred area
no colonist may build a house, shed, wharf, or struc-
ture of any kind” (P. T. McGrath in Fortnightly
Review, January, 1900).  When colonists did build it
was, as it were, on sufferance. It will be easily under-
stood how prejudicial this half mile claim has been to
mining enterprise.

Access to the water-side for shipping ore is abso-

lutely essential ; but every mining grant had to be
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made subject to French Treaty rights, and they, in
theory at any rate, would not permit a rail or tram-
way to be laid over the strand, so that it might be
quite impossible to ship the products.

At York Harbour, where the mine referred to
above is situate, the Humber Consolidated Mining
Company finding it necessary for the success of their
operations to have a wharf, erected one in the winter
of 1902, and beforz the French warships arrived. It
was quite expected the French would protest, but so
far as we know they allowed the matter to pass.

However, it was alleged that had the wharf not
been finished by the time of the warships arrival it
would have been destroyed. Of course, under such
circumstances, foreign capitalists have been discour-
aged. Business men were not likely to take up a
project so hazardous as mining “subject to Fr nch
Treaty rights” All along the shore such works
were carried on with a feeling of restraint, S0 to

speak, surreptitiously. As Newfoundland 5 on the

whole a poor country, the mainstay of which is the
fishery, one can readily realize how serious a disad-
vantage to its increasing population this discourage-
ment of foreign capitalists has proved.

(3.)—Population.—Like everything else on the
“ French Shore " the settlements have sprung up sub-
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ject to Treaty rights ; and it says much for the
attractiveness of the coast that though the colony has

only about two hundred-thousand inhabitants, nearly
twelve thousand of these are settled there. It is diffi-
cult to trace the history of this population; we have
however, an account by M. Flourens from the French
point of view. After stating that in 1713¥in 1783,
in 1814, and in 1815 the Treaty shore was almost
completely uninhabited he goes on:

“ Neanmoins, peu £ peu, les habitants de Terre-Neuve sont .
venus, et en quantité considérable, 8 établir sur le * French
Shore ;" ils s’y sont introduits et glissés sous le couvert des
services qu'ils rendaient & nos marins. Ils se sont fait tolérer
en se chargeant de garder, pendant la morte.saison de péche,
le materiel et les approvisionnements que nos armateurs
avaient intérét a-ne pas transporter chaque annde de France
A Terre-Neuve et de Terre-Neuve en France ; ils se sont fait
accepter aussi en se chageant d'aller chercher dans l'ile les
bois qui devaient servir 2 la construction des ateliers pro-
visoires ol se prépare et séche la morue; mais ils se sont
fait agréer surtout en se chargeant de pécher, pour nos
marins et nos amateurs, les different scrustacés et poissons
qui servent d'appdt pour amorcer I'hamegon 4 l'aide duquel
on prend la morue.

Ainsi petit A petit, les habitants de Terre-Neuve se sont in-
troduits et installés sur le “ French Shore” comme auxili-
aires de nos marins, sous le pritexte des services qu'ls ren-
daient a nos pécheurs. Aujourd, hui, ilsysont en grand
nombre et ils ne parlent de riens moins que de chasser et
d’expulser tous les Francais.”

(* Journal Officiel,”
January soth, 1890.)
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“ Nevertheless, litile by little the inhabitants of Newfoundland
have come and in considerible numbers, to establish them-
selves on the * French Shore.” They have introduced them-
sclves and slipped in under cover of services rendered to our
fishermen. They have obtained toleration by promising to
look after, during the close season of the fishery, the material
and the stores which it was not to the interest of our ship.
owners to transport every year from France to Newloundand
and from Newfoundland to France; they have also made
themselves acceptable by engaging to obtain in the island the
wood which must be used for building the temporary sheds
where the cod is prepared and dried ; but they have made
themselves agreeable above all by engaging to catch for our
fishermen and ship.owners the various crustaceans and fish
which are used for baiting the hook with which the cod is

caught.

“ Thus little by little the inhabitants of Newfoundland have
introduced and installed themselves on the “ French Shore ”
as auxiliaries 10 our fishermen, under the pretext of services
which they render to them. To-day they are there in great
numbers, and they talk of nothing less than driving out and

expelling all the French.”

Except for the fact that this acconnt seems so de-

cidedly to question the British right to settle on the
coast (probably on the basis of the Declaration of
1783) it may be accepted as a fairly accurate state-

ment of the case.

It is, however, said by British authorities that the
main source of the population was immigration from
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Englind, Zy m and Nova Scotia, and that
the nun e of these settlers was only angmented by

removili fom other parts of the colony. In any case

the populvion 1 increased, and, with the excep-
tion of som oiests from the French, its growth
was aeqni !in. DBut until 1881 it was in a doubt-
ful anl 2'oyoeher anomalous position.  There was
no decision as to the extent of the settlers’ rights or

how fr they were liable to the ordinary duties of

Beirish ‘ects,  There were no revenue laws appli-
cahle hat part of the country : properly estab-
lishe! f fnstice did not exist: neither magis-
tr police were appointed. The people were
not yted in the coloninl legislature and were
reall ide the limits of ordinary jurisdiction,

{he yeiwr mentioned, 1881, marks an epoch in the
hisiory of the French Shore. Since then the popu-
lation has heen formally recognized by representation
in the local parliament ; other privileges of a civilized
country have been extended to the settlers and the
corresponding luties imposed. The chief mark of
their curions position continued in the grants of land

and minine locations which were still issued “sub-

The existence of this rapidly increasing population,

at first permitted and then recognized, rendered the

N
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stipulations and their interpretation still mo ler
able.
Year by year the growth 1 s
becominy still more a cumula
consideration of the whole p 1 0 I'he
wording of Treaties eatered into nen
o o ler 1 1
never seriously contemp L ) ¢
ment of th untry as a who 1
cien anoma 1 W 11 Wt
wa ited in 12 It w n
was | ssarily @iy ) th I
( itsel yulatio |
van H 1 appeal | \ 1
law surely it would hav 1
br 1 of ] u ) )
its principles it would b [u m
for the favoured nation to ) SO f
. 2111 v \\/
country a wilderness. W e
parties might justly empha { lon point
as concerns the keeping of Trea
Ll | tra de pai le A
leur ézar b 2
ns le pl I t j
“ Every tr 1 nviol-
ablr by enth JOSt
natura nd interpr i n.’
The settlers on the disputed shore might, at any
rate in 1881, claim the benefit of the second

= =
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“Toute possession paisible et non-interrompue depuis le temps
que la jurisprudence demande pour les prescriptions les
moins favorables, doit acquérir une propriéte certaine at legi-
time & celui qui a cette possession, quelque vice qu'elle ait
pu avoir dans son origine.”—(CEuvres vi. 319 ed. 1810,

“ Every possession which has been held in peace and without

molestation from the time that jurisprudence has demanded

the least favourable prescriptive—right must give an abso-
lute and legitimate proprictorship to him who has the pos-
session, whatever fault it may have had at its origin.”

(IV.)—T7he Modus Vivendi in operation.

In May each year when the time for the spring
herring-fishing arrived British and French warships
used to assemble at Bay St. George to see the rights
of each nation were secured. It was customary for the
British naval officer to summon a meeting of the fish-
ermen in the district and explain to them the Treaty
rights.  So far as he could, during the ensuing sea-
son, he took care they were not infringed by British
settlers. It seems French officers had a similar cus-
tom as concerned their fishermen and complaints
from either side were speedily enquired into. During
the lobster season the warships patrolled the coast
and every precaution was taken to secure observance
of the Modus Vivendi. As an instance of this, in
1897 the British Commodore seized a large quantity
of canned-lobster from an illicit cannery, and “ piles
of the partially cured product lay till the following
year rotting in the court-house at Sandy Point.
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Very frequently the warships made raids on illicit
factories and in such cases usually confiscated the
packers’ apparatus.

British warships could by no means be accused of

strict

favouritism to the settlers. They kept a ve

watch over the proceedings of Newfoundland fisher-
] Y

men; so mu h so that the writer has heard fishermen
exp ypinion that their own (British) warships
were harder on them than the foreigners. It should
be said, however, the supypression ot illicit lobster-

packing was not always efiect d in the interests of
the French. Very often it was undertaken to secure
the rights of Dritish |l.«a"./'z's 1S 1;1@!»4 intruders, and
in many instances was the result of complaints made
by colonists against colonists. This explains why
there has been very little ill-feeling against theFrench
owing to these raids, and as they were carried out by
British sailors there was little or no friction between

the two nations on this account.

One grievance of some importance was mentioned
in the Zortnightly Keview of January 1900, [/ was
stated on the authority of Dr. Neil McNeil, Roman
Catholic Bishot of West Newfoundland, that the
people of the coast were not allowed to land herring
Sfor themselves or sell to others until they had first
sold to the French schooners at whalever price the
Frenchmen choose to fiz. As an instance of this it
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was said that in the spring of 1897 when American
and Newfoundland schooners were in the harbour of

5. George offering a dollar a barrel for bait, the

settlers were not permitted by the warships to deal

with them until the French were first baited at thirty
cents a barrel! On one occasion a person named
Cutler tried to first sell herring to a Newfoundland
schooner, but the British warship seized him and his
boat.  He and his crew were reprimanded and the
cargo of herring was destroyed. No compensation
could be received in such cases and the statutory
authority of the Modus Vivendi gave immunity to

the officers who resorted to these measures.
(Vy—French Influcnce.

As the fishing season is quite short it could hardly
be expected the influence of th~ foreign sailors would
have much permanent effect on the settlers. Asa
rule the French kept strictly to themselves. A naval
officer who had seen much service on the coast told
the writer that really they benefitted the poor settlers
by giving employment in cutting wood. taking care
of their property during the winter, and perhaps in
catching lobsters.

But a clergyman who has lived some years on the

coast is of a different opinion. He is inclined to think
their coming did not benefit any settlement because
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hthey were, as a rule, poor themselves and brought
no trade. While no decided moral lapse seemed trace-
able to their visits, they usually brought with them
large quantities of rum and brandy, which the more
lawless ones sold to the settlers and thus afforded

ground for the charges of smuggling.

Complaints were sometimes made that French fish-
ermen cut nets adrift and eve n (1l)i|]'4liﬁ|i‘(i-ll themn,
If such cases did occur the settlers mi,:ln have eas H(\'

obtained redress it they could have proved their case

before the British officers.  But to quote an extreme

instance —

“In 1889 as sworn testimony before Justice Pinsent
of our Supreme Court proved they cut up herring
seines in S. George's Bay and let 1,800 barrels of the
fish free to th. great loss of the settlers there,” (P, T
McGrath in Zortnightly Review.)

It. was sometimes considered unfair that the French
monopolized the best fishing grounds, but possibly the
Declaration of 1783 would be their excuse for this,
Considering everything, the attitude of the settlers
to their visitors was not personally antagonistic,
They had been accustomed from childhood to the
anomalous state of affairs, and as a rule the French
were quiet and well-behaved.

T
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(V1)—5t. Pierre and Muguelon.

With reference to S. Pierre we learn from Judge
Prowse’s History, although the name of the Island
is found at a very early date in the French form
Picrre (San Scbastian) and is mentioned by Cartier
it does not seem that France asserted formal posses-

sion of the island until Placentia was occupied in 1662,

But it is allcged that it was fortified and garrisoned
as early as 1650 (cf. Colunial Papers, Newfoundland).
There is a record of a fortification being destroyed
by Captain Leake, R.N. in 1702, and very probably
this little fort represented all the warlike munitions
there. From the time of the Treaty of Utrecht,
1713. to the Treaty of Paris 1763, S. Pierre and
Miquelon remained in British hands. By the Treaty
of Paris, 1763, both Islands were ceded to France as
a shelter for its fishermen; the French King engag-
ing they should not be fortified nor any buildings
erected and that only fifty men should be kept there

as a guard for the purpose of police.

It was probably to prevent any dispute concerning
sovereignty that the British Government stipulated
in 1763, that S. Pierre should not be fortified in
future.

One of the conditions on which the Island was to
be ceded plainly stated an English commissary
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should be allowed to reside there and that the Com

mander of the British warship on the Newfoun land

station should have liberty to visit the Island and see

littons carried ¢ The Fre undertook
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made to the effect that he would give constant atten-
tion to prevent the islinds becoming “an object of

jealousy between the two nations.”

During the vears immediately succeeding the
Treaty of Versailles the French returned in great
numbers and S. Pierre once more became a French
colony. At the time of the Revolution it followed so
far as its puny resources would allow the methods of

the mother country, and there was an “ Assembly of

the commune™ to regulate its affairs. The miniature
republic had but a short regime, for in May, 1793,
the Governor of Newfoundland, Vice-Admiral King,
took possession the Island which surrendered without
resistance, and sent the population away. By the
Peace of Amiens S. Pierre, in 1802, was again ceded
to France, but during the war of the following year it
was occupied by the British and was not finally made

over till 1816,

Certainly if the Declarations attached to the Treaty
«©of Versailles have force as concerns the relations of
ithe two nations in fishery operations they must also
have force when they state S. Pierre and Miquelon
are not to become “an object of jealousy between the
two nations.” In a communication to the Coloniai
office (July 24th 1890) Hon. A. W. Harvey said the
principal object for which these Islands had been ced-
ed to France had become of relatively little import-
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ance; that they were used in every way to make them
an object of jealousy and were proving most injurious
to the interests of British subjects ; thatif a breach of
the conditions on which they were ceded justified the
revocation of the cession they should long since have
been reclaimed and repossessed by Great DBritain;
that the present use of them (i.e 1890) is such a breach
of Treaty stipulations that they should be immediately

restored,

The reasons alleged why in case of Arbitration the
French position on these Islands should be fully con-

sidered were :—

(1.)--Their misuse; affording shelter to smugglers

&e.

(2.)—-That they have become a place of general
trade, instead of a mere harbour for French fisher-

men.,

(3)—That a British Consul cannot obtain recog-

nition at S. Pierre.

In view of the Convention signed April 8th, 1904,
it is inportant to remember that it was stated to the
Forcign Office (April 2nd, 1890) that these reasons
had considerable force, and also, “Lord Knutsford is
of opinion that it the meaning of the Declarations is
ever submitted to arbitration the purposes to which
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the French are in the habit of putting S. Pierre and
Miuclon should be brought out,”

The Newfoundland Government has very keenly
felt the consistent refusal which has barred all at-
tempts to pl

We cann

object to the presence of an Enolish consul, but it is
g I

we a Briush representative at S. Pierre,

it say why the French authorities should

not surprising an exp'anation became current in S,
John's that a consul was refused in case he should
put a stop to smuggling enterprises.  Colonial writers
do not hesitate to say S, Pierre has been a nuisance

as a smuggling depot to all British North America,

ials take great care their own
regulations shall not be infringed.  One of these rules

forbids the introduction of forcign fishery products

an onfiscation of any which may be
landed or ! for landing in S, Pierre. In July
1890 a fish-1adi hooner put in the roadstead and
t! | some cod-roes of his own
A ! hem for liquor, Under the law

oy

1
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land customs officer visited S. Pierre #ncoonito and
from personal observations and enquiries was en-
abled to state these little Islands were responsible

for a loss to the S. John's revenue of fully

per annum ! Naturally the Newfoundland co
have complained of such a state of affairs; for, to

quote a report of Lord Knutsford’s opinions :

“« While the French claim to extend that Declar-
ation as to fixed settlements so as to destroy all
enterprise on the West Coast they have no scruple
in ignoring their own obligatiuns and in turning the

fishery shelter at S. Pierre into a smuggling depot to

the direct injury of the Colonial Government.”

The above facts account for the earnest demand
made by the Colony that any scheme of arbitration
dealing with the Treaty rights should include a con-
sideration of the use made of S. Pierre and Miquelon,
and have as its purpose the rectification of such

abuses,
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CHAPTER IX.
Altempts at Settlement.

The circumstances which up to the present ren-
dered the interpretation of the Treaties so very diffi-
cult and which cauvsed so many disputes have by no
means been of recent origin.  On the contrary they
existed from the early part of the nineteenth century,
but each year has brought them into greater promi-
nence,  As the statesmen of both nations have en-

deavoured at various periods to arrive at a satisfacory

solution of the difficultics which have arisen we will

briefly consider these attempts.

(Ly—The Convention of 1857. After negotiations
had been suggested by the French in 1844, Mr.
Thomas was appointed British commissioner and
Captain Fabvre French representative.  On  July
30oth, 1844, Mr, Thomas made a report to the Gov-
ernor in which he thought the best solution of the
difficulties would be to keep the fishermen of each
nation on separate parts of the coast. This report re-
sulted in the negotiations which were held in Paris in
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March 1846. The British Commissioner, Sir A.
Perrier was authorized to offer in exchange for the
French cession of all rights between Cape Ray and
Bonne Bay, the following concessions :—

(1). Admission of French exclusive rights of fishery
from Bonne Bay to Cape S. John going round by the
North.

(2.) Grant of exclusive rights to French to fish,
dry, and cure on Belle Isle North.

(3.) Permission for English fishermen to se Il bait

at S. Pierre.

These points had almost been agreed on in the
preliminary conferences held by Mr. Thomas and
Captain Fabvre in Newfoundland, but Captain Fab-
vre wished to obtain also :

(4) Rights of fishing, curing fish, etc., at Cod Roy

1 ]
Red Island, Port-a-Port, and Lark Harbour.

(5) Concurrent rights of fishing on the Labrador,

The instructions given to the French commissioner
did not permit him to negotiate on the proposals
made by the DBritish so the conference was ineffec-
tive.

In 1854 at the instance of France, negotiations

were resumed. Sir A. Perrier acted for Great Britain
’
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and M. de Bon for France. The French commission-

er made the following proposals :

A.~—That France should recognize the right of
British subjects to inhabit Bay S. George—z.e., give

up the claim to exclusive right of fishery in that Bay.

. —That in return for this concession Great Brit-
tain should grant France

(1.) The unrestricted right to take bait on the

South Coast of Newfoundland.

(2.) The right to fish (without curing or drying on
shore) on that point of the coast of Labrador between
the Isle of Vertes and the Isles St. Modeste, Loth in-

cluded.

(3.) The right of fishery at Belle Isle North in the

Straits.
These proposals were not considered admissible
and the Pritish Commissioner believing the best so-

lution would be to keep the rights of the two nations

separate, suggeste d:

A.—That French Fishermen should have exclu-
sive ,-i;h(g from L‘,‘pv S, _!41'.:1 to the North: of Bonne
Bay.

B.—-That in return they should altogether re-

nounce their rights on the remainder of the coast.
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I ly the French Commissioner while willing
to ¢ cept recognized exclusive rights on part of the
shoi+, desired also :

(2.) Concurrent rights on the part on which exclu-

sive rizhts would be renounced.

(3. Concurrent rights on the Labrador, North
Belle Isle, and the South Coast bait fishery. These
be considered necessary as an equivalent for the ad-
mission of the British to free concurrent rights on the

lower portion of the Western Coast.
But the British Commissioner proposed :

A.—(1.) That the French fishery should be ex-

tended to North Belle Isle.

(2.) That restrictions on the purchase of bait

should be removed :

B.— That in return the French should entirely re-
nounce their rights between the North of Bonne Bay
and Cape Ray.

The negotiations were continued in 18356 and finally
a convention was signed in London on the 17th of
January 1857. This convention provided :

A.—(1.) That the French should have exc/usive
rights of fishery and the use of the Strand for fishery
purposes from Cape S. John on the East coast to the
Quirpon Islands and from the Quirpon Islands on




114 THE NEWFOUNDLAND FISHERY DISPUTE

the North coast to Cape Norman, on the West
coast in and upon the following five fishery harbours,
namely Port-a-Choix, Small Harbour, Port-au-Port,
Red Island and Cod Roy Island, to extend as regard-
ed these five harbours to a radius of three marine
miles in all directione fram the ecentre of cach such
harbour.

(2.) That the French should have the eveln.
sive use of the Strand for fishery purposes from Cape
Norman to Rock Point in the Bay of Islands, north
of the River Humber, in addition to the Strand of the
reserved harbours,

(3.) That the French should have a concur-
rent right of fishing on the Labrador from Blanc
Sablon to Cape Charles and of the North Belle Isle.

. —That with the exception of the five harbours
afore-mentioned British subjects should have a con-
current right of fishing with French subjects on other
parts of the West Coast !

Review of this Convention.

A reference to the map will shew that by this con-
vention France acquired in addition to the exclusive
use of the coast from Cape S, John to Cape Norman
the exclusive use of all the principal harbours on the
Western shore. It also gained concurrent rights of
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fishery on the Labrador from Blanc Sablon to Cape
Charles, and on Belle Isle North. And what was
given in exchange? Simply that on the remainder of

the Treaty Coast—i.e. from Cape Norman to Cape
Ray—with the exception of the chief harbours the
colonists might be permitted to have a “concurrent ”
right of fishing. It is only necessary to consider the
convention in the light of the Treaties to realize what
an enormous price British diplomatists engaged to
p1y for France's recognition that the colonicts k-
on a part of the coast what was really by the Treaties
their right on the whole-concurrent fishery ! Tt seem:
necessary to state again--so surprising are the terms,
-~this convention was actually signed! Dut it was a
sore test to the Colony : excitement and bitter fecl-
inr were so intense that the British flag was hoisted
half-mast, and some irritated citizens flew American
flags. The Governor was insulted at his residence
and the House of Assembly absolutely declined to

adhere to the arrangement.

\lthough the signatures had been attached pre-
viously, the British Government could not peroce=d
in the face of such opposition. It was withdrawn not-
withstanding French protests) and the addresses from
the Colonial Leyislature drew from Labouchere the
famous letter in which he said, “ That the consent of

he community of Newfoundland is regarded by Her
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Majesty’s G vernment as the cssential preliminary
to any modiication of their territorial or maitime
rights.”

\i1.)—1ie Convenlion of 13(5. Various ineffect-
ual negotiations took place in 1860, 1874, and 1881,
the main result of which had been to shew :

A.—That TFrance would resolutely reject any
terms which did not recognize its Treaty rights as
exclusive, and provide a substantial equivalent for

relinquishing them on any part of the coast.

(#)—That the Colonial Government would not
accept any scheme of settlement which would in-
fringe on its territorial rights or debar its people from
the exercises of at least a concurrent right on the
whole Treaty shore,

Anoth.l szrious attempt to arrive at a settlement

was made by the appointment of the “ Ford-Pennell ”
commission 1883. Sir Clare Ford and Mr. E. B,
Pennell were selected as British Commissioners to
confer with M. Jager-Schmidt and Captain Bigrel,
The Commissioners met at Paris and drew up a very
comprehensive sketch of agreement which was to be
submitted to their respective Governments, and also

to the Newfoundland Legislature.

This arrangement, dated April 20th 1884, was in
substance:
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(2) That British subjects should not be dis-
turbed in respect of establishments already on those
parts of the coast comprised between Cape John and
Cape Ray passing by the North, but no new ones
should be established in those parts named in the
annexed statement referred to above.

When the convention was submitted to the Col-
onial Parliament, in a minute of proceedings dated
July 15th, 1884, these comments were recorded :

(1) “That on the coast between Bonne Bay
and Cat's Arm, in White Bay—a very large part of
the Treaty Shore—settlement would in accordance
with the arrangement be well nigh impossible, the
practicable harbours and landing places being on the
“tinted map" and “annexed statement” reserved for the
French. That in the vicinity of some of these har-
bours mineral deposits were believed to exist which
could not be worked unless some provision were

made for the erection of wharves in such harbours.

(2.) That the position of the French caretakers
should be clearly defined so as not to give oppor-

tunity for French permanent settlement.

After an interchange of despatches the convention
was modified by the insertion of an article providing
that in case minerals should be discovered, contiguous
to the reserved harbours, a wharf and railroad might
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be constructed for shipping the ore at a point to be
decided by the naval commanders of both nations,
and that while the constructions necessary for the
working of the mine, e,¢. dwelling-houses, should be
placed outside the French limit it should be permis-

sible to erect shelters for the provisional storage of

mining implements on each side of the railroad on a
space not exceeding 15 metres, such space to be in-

closed by a hedge or some sort of inclosure.
The article relating to caretakers was worded :

“ The employment of French subjects in the pro-
portion of one guardian with his family to each har-
bour is authorized for the guardianship of the French
establishments out of the fishing season. In the large
harbours where the temporary fishing rooms of the
French are so distant from each other as to render it
impracticable for one guardian to take care of all such
establishments the presence of a second guardian

with his family shall be authorized.”

The amended convention was signed by the com-
missioners on the 14th of November, 1885, and Mr.
Pennell was instructed to proceed to S. John's with it
and to endeavour to obtain its final acceptance. But
between the signing of the amended draft and the
arrival of Mr. Pennell a general election had taken
place in Newfoundland and popular sentiment being
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erse to the convention a chance of cov rnment

The Governor, Sir W. DesVoeux, was

unable by his most zealous efforts to induce the new

ministry to sanction the arrancement., Nor could

I‘“w‘;!.'!].

Mr. Pennell who also did
Ve

1 ) o e
nis uti st to obtain 1ts

were uroed
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prove a most potent weapon for self-defence, the
regulation to a large extent of their rivals' bait
supply.

The Bait Act passed in 1886 seems to have been
the immediate result of the discussions attendant on
this convention.

When the Home Government had refused assent
to this bill they were convinced of the seriousness of

the colonists by the passing of substantially the same
act in 1887.

To this assent was given with the proviso that it

should not come into force until the next season.

Review of the Convention.

Its main weakness from a British point of view is
set out in the objections urged against it inS. John's.
It was evident from the experience of the past
France would have insisted on a severe interpretation
of the Declaration.

\Where then would concurrent rights for the settlers
have had scope ?

The concurrent rights even in Lord Derby's own
explanation were to be subject to not interfering with
or molesting French fishermen, words altogether too
vague for satisfactory management. If rights of

police had been granted to the French, even had they

only been valid in the absence of English warships
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1

been very adverse to it from the first.

he hope of coming 1 settlement an arrange-

was made in 18 submit the lobster dis

arbitration, but sin ‘rance required

to enact
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and locally formed opinion that the British Govern-
ment ever had placed in its possession. Before re-
ceiving this it had to depend on the Reports of naval
officers and the Colonial Government, and the former
are, rightly or wrongly, said to be too lenicnt to
French assertions, while the members of the latter
are naturally biassed in the opposite direction. But
the Report of 1898 gave impartial testimony, and
owing to the pains taken to collect evidence much
new light was thrown on the language of the Treaties

in its relation to local practice or tradition,

Following this, in 1901, an effort was made to de-
termine the disputes; but adhering to their former
policy the colonists absolutely refused to make cer-
tain concessions with regard to the sale of bait unless
the French would undertake to abandon their boun-

ties or at least largely reduce their operation,

The various attempts made to settle this long
drawn out dispute having hitherto proved abortive,
and there being other and equally important ques-
tions between the two nations, in October 1903 Lord
Lansdowne and M. Cambon signed a treaty of arbi-
tration; and in March of the present year, 1904, the
public was informed negotiations for the settlement of
the various questions at issue were making substan-
tial progress, and of course it was understood the

Newfoundland difficulty had a large share of the
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n ‘;'IYE"I»:H'(Z'\N]‘;I" In deciding a basis of agree
. . 3 . 5
ment many complicated issues had to be considered :

e.o. the attitude of the Colonists ; the Canadian inter

ht be affected ; the effect on Ameri-
can opinion; the popular I'rench sentiment which
claimed certain territorial rights in Newfoundland.
\s a result of the necotiations a convention was

ioned on April Sth, of this year, and the clauses

France renounces the privileges established to her
dvantage by Artwle X777 of the Treaty of Utrecht
and confirmed or modified by subsequent pro
v 1
ARTICLE 1]
France retains for her citizens, on a footing of equa
ity with B subjects, right of fishing in the

territorial waters on that portion of the coast of New-

f land comprised between Cape St. John and

north ; this right shall be

d during the usual fishing season closing for

Wl persons on the 20th October of each year.
Tl m here for every kind
of fish bai fish. They may

enter any port or harbour on the said coast, and may

re obtain supplies or bait and shelter on the same
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conditions as the inhabitants of Newfoundland, but

they will remain subject to the local regulations in force;

they may also fish at the mouths of the rivers, but
without going beyond a straight linc drawn between
two extremities of the banks, where the river enters
the sea,

They shall not make use of stake-nets or fixed en-

gines without permission of the local authorities.

On the above mentioned portion of the coast, Brit-
ish subjects and French citizens shall be subject alike
to the laws and Regulations now in force, or which
may hereafter be passed for the establishment of a
close time in regard to any particular kind of fish, or
for the improvement of the fisheries, Notice of any
fresh laws or regulations shall be given to the Govern-

ment of the French Republic three months before.

The policing of the fishing on the above-meationed
portion of the coast, and for prevention of illicit liquor
traffic and simuggling of spirits, shall form the subject
of Regulations drawn up in agreement by the two
Governments,

ARTICLE IIL

A pecuniary indemnity shall be awardz=d by His
Britannic Majesty's Government to the French citi-
zens engaged in fishing on the “ Treaty Shore,” who
are obliged, either to abandon the establishments they
possess there, or to give up their occupation, in  con-
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sequence of the modification introduced by the pre-

sent Convention into the existing state of affairs.

This indemnity cannot be claimed by the parties

interested unless they have been engaged in their

business prior to the closing of the fishing season
of 1903.

Claims for indemnity shall be submitted to an Arbi-
tral Tribunal composed of an officer of each nation,
and, in the event of disagreement, of an umpire ap-
pointed in accordance with the procedure laid down
by Article XXXII of the Hague Convention. The
details regulating the constitution of the Tribunal and
the conditions of the inquiries to be instituted for the
purpose of substantiating the claims, shall form the
subject of a special Agreement between the two

Governments,

It is not necessary to quote the remainder of the
convention save to notice that in article IV it is stated
His Majesty's Government recognizes some territorial
compensation is due to France in addition to the in-
demnity referred to and agrees to make certain con-
cesssions which are specified in the following articles

and may be briefly stated thus :—

(1.) Rectification of the Eastern frontier of Gambim
giving France access to the navigable portion of that

river ;
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(2.) Cession of the Los Islands, opposite to Kon-

akry and important as a strategic base;

(3 Modification of the boundary fixed between

the French and British possessions in Niceria by the

convention of 1898, The new boundary gives France

access to a direct route bhetween the French posses-

sions in Nigeria and those in the neichbourhood of

Lake Chad.
The convention was signed subject to the approval
of the respective Parliaments and by Article I1X it is

provided the ratifications shall be exchanoed in Lon

don within eight months or earlier if possible,

netwew of s Convenlion,

l"l' our Pre 1t purf i o 100¢ irv to
con * the convention so far as it is concern with
Newfoundland. We notice at once a feature which

M \ S - . + ¢ ] Sab
Wit commend the arrancement to the col NSt \
the renunciation by the ir rights of land
ing on the Treaty shore and of their claim to exch
ng on the Treaty shore and of their claim to exclu

sive fishery there. This will render unnece ssary in
future the hypothetical form in which land and min
ing grants have hitherto been made, and materially

aid the development of that part of the country. The

French, when fishin

t to the colonia

regulations connected with the fishery, and the rights

resuraably, be nqustione:
Pr Haably, be ungus e,
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But having said this we fear we cannot anticipate

it will be received with unmixed satisfaction in the
colony.

The French retain a concurrent right of fishing
on the Treaty coast and may of course make use of
the harbours. It is true their “ fishing rooms” must
be removed, but for these they will receive full value

as may be decided by the arbitral commission.

They positively cain the unquestioned right to
participate in the lobster industry, the crustacean
being classed a “shell fish”. Itis quite conceivable
this can be carried on extensively in floating factories,
for instance, in temporary sheds placed on the decks
of their brigs; or, possibly, by hiring some shed on
the coast with the consent of the local authorities.
Thus they can compete with the colonists in this in-
dustry quite as much as formerly, and their right to
do so must now be unquestioned. Then there is the
awkward provision by which they may obtain bait
on the same footing as British subjects. We have
noticed again and again how strongly the colonists
have opposed any concessions in this respect until
the French Bounties ave abolished. By this conven-
tion they acquire the right to take or buy bait and
nothing whatever is said about abolishing or even
modifying the Bounties. Both the fishermen through-
out the country and merchants in S. John's feel very

i —
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keenly the unequal terms under which they compete
with the French while this system continues, and the
colony will be very loath to grant liberty to their
rivals to take bait and so make the competition still
more unequal. 1If, as seems probable from the word-

ing of the convention it must be submitted for ap-

proval to the colonial leaislature, it is very possible

determined opposition will be made to the re
tention of this provision, although some states-
men may have thought the concession would, un-
der the circumstances, receive assent. Then noth-
ing further is determined about the French occupa-
tion of S. Pierre and Miquelon. We have already

1
|

noted that these Islands have proved troublesome as
smuggling resorts in the past: the only restriction to
this now gained is the statement of Article 11,
policing of the fishing on the above-mentionet

tion of the coast, and for prevention of illicit

traffic and smuggling of spirits shall form the sul

of regulations drawn up in

\greement by the

Governments."”

We must not be surprised if this settlenient seem
to the Newfoundland Revenue authorities too hypo-
thetical to be pleasing. But does the sentence just
quoted imply the French are to acquire any rights of
police? Itis to be hoped not, for in that case new
difficulties must arise and colonial prejudices be again

excited. One who had an intimate knowledge of the
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proceedings of the 1898 commission and is in a posi-

tion to speak with some authority on the subject, in
a communication to the writer refers to the conven-
tion thus :—* Personally I should not think it a great
gain for Newfoundland inasmuch as it leaves un-
touched the question of the Bounty-fed competition
of the French Fishery which has always been the
olony’s great complaint.  Indeed, it has rather ac-
ntuated our disadvantage by providing the French

1l have the right to be supplied with and . to catch

'lr:’n{; lly without re

tion, and the Bait Act was our only check upon
French competition. Moreover nothing has been
done with regard to S. Pierre and Miquelon.  What
we felt was the bounty and the smuggling. The
rench Fishery ! believe is doomed without New

foundland bait, and if they value the fishery as they are

pposed and | elieved to do, we ought to have got
1 more valuable return—e.o. a British Consul at S.

Pierre and the reduction of the Bounty for the con-

e 1 of a privilege without which they cannot carry
n the fishery at all” (April 21st 1904). There is no
douht France, if it has not obtained more than an
equivalent in the Bait conc wsion for all it has re-
nounced has at any rate secured a most valuable

priviiege

When we consider that it has also acquired the
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undisputed right to catch lobsters ; the prospects of
an indemnity for “fishing-rooms” which may be re-
moved ; a rectification of the boundary of Gambia ;
of Nigeria, the cession of the Los Islands, certainly
it seems as if in this case the British Government has
best reason to state it dealt gencrously with its neigh-
bour. It will be a pity if it has not also secured the
approbation of the “ scattered few " in Newfoundland;
but we fear that in this respect they are people of
deep convictions and remarkable pertinacity, and we
will not be surprised if they assert again “the views
already so often expressed by them to Her Majesty’s
Government : that they can assent to no reference
(z.e. to arbitration) of any one particular point arising
under the Fisheries Clauses of the Treaties of Utrecht,
Paris Versailles, while other questions involved in
in these clauses and the declaration appended to the
Treaty of Versailles are witheld from the reference.”




Wreek Ghart of tho Coast of Njgﬁ fand.

We \\nuH spr\nl‘) nlrm the attention of Ship-owners, Cap”
tains, Agents and all interested in shipping to a CHART OF NEW-
FOUNDLAND, showing the positions in which ships have been
wrecked on its coast, dating from about the year 1820 to Decem-
ber 31st, 1903

A study of this Chart will be of the greatest value to navi-
gators frequenting these waters, and must result in the saving ot
many ships from disaster

The Chart has been compiled by R. White, Esq., Inspector of
Lighthouses, Marine and Iisheries Department, Newfoundland.

A valuable reference book accompanies each Chart, giving
names of ships, ng, date and number of lives lost, ete.

Orders placed with either of the undersigned will receive
prompt attention. Price per copy, with handbook, $35.00, sent
post paid 1o any address on receipt of pnee

Sole Selling Agents in Newfoundland:

S. E. GARLAND, GARLAND, & Co.
177-9 Water Street, East, 353 Water Street, West,

L BOOKSEL LERS and SI'ATI()Ner

This work is copyrighted in Great Britain, Canada, United States

and Newfoundland
St. Joan's Newfoundland)
Dec. 31, 1904 )

S. H. PARSONS—
Photographs of hocal Scenery.—

7 PUELLAUURI SRS S

HE larzest and most varied collection of PHOTOGRAPHS OF
LoCAL SCENERY IN NEWFOUNDLAND,

SrorTING VI AmonG THE Cartzou-—Salmon and Trout,
Cod, Seal and Whale Fishing

AMONG THE Ick Frows—Views of all the principle Outports,
Watering Places and Summer Resorts.  Moudatains, Rivers and
Lakes. Views of interest in and about 9
Public Buildings, Street Scenes, and other Views of Interest. lce
beres, and Ice Scenes ; Er ments made fromm any View and
artistically finished in Oil or Water Color We put those up in
suitable frames, making supe th pictures for the adornement of any
Home or Public Hall.

S, H, PARSONS,
Portrait and Landscape
STUDIO BUILDING : Cor. Water Photographic Artist.
and Prescott Streets,
St. Joka's, Newfoumdiand

fohn's suburbs—




Customs Circular
No. 15

WHEN TOURISTS and SPORTSMEN arriving in
this Colony bring with them Cameras, Bicycles, Angler's
Outfits, Trouting Gear, Fire-arms and Ammunition, Tents, Can-
oes and Implements, they shall be admitted under the following
cenditions i~

A deposit equal to the duty shall be taken on such articles as
Cameras, Bicycles, Trouting Poles, Fire-arms, Tents, Canoes,
and tent equipage. A receipt (No. 1) according to the form
attached shall be given for the deposit and the particulars of
the articles shall be noted in the receipt as well as in the mar-
ginal cheques. Receipt No. 2 if taken at an outport office shall
be mailed at once directed to the Assistant Collector, St. John's,
if taken in St. John's the Receipt No. z shall be sent to the
Landing Surveyor.

Upon the departure from the Colony of the Tourist, Angler or
Sportsman, he may obtain a refund of the deposit by presenting
the articles at the Port of Exit and having them compared with
the receipt.  The Examining Officer shall initial on the receipt
the result of his examination and upon its correctness being
ascertained the refund may be made.

No groceries, canned goods, wines, spirits or provisions of any
kind will be admitted free and no deposit for a refund may be
taken upon such articles.

H. W. LeMESSURIER,
Assistant Collector.

CUSTOM HOUSE,
St. John's, Newfoundland, 2and June, 1903.







