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DIVISION COURTS.

QFFICERS AND SUITORS.

CrLerks.— Taxation of Costs—TVitnesses Fees,—
By the 13th section of the Division Court Act, it is
made the duty of Clerks to tex (that is, to fix or
determine) the costs in every cause.

The 48th Rule is dircctory to Clerks in respect
to the allowance of disbursements to witnesses, and
lays down a certain rule for their guidance in tax-
ation.

The Rule and Schedule to which it refers are as
follows :—

Rula 48.—¢«On application made to him in that behalf, the
Judge shall determine what number of witnesses shall be
allowed on taxation of costs, the allowauce for whose attend-
ance shall be according 10 the scale in the Schedule, unless
otherwise ordered ; but in no case to exceed such scale,
except the witness attends under subpena from the Supernior
Courts; and, bafore allowing disbursements to witnesses, the
Clerk shall be satisfied that the witnesses attended, and that
the claim for fess is just.??

Form 14 —“Attendance per day in Court, 2s. 6d.
Travelling expenses, per mile, one way, 0s. 6d.

The Rule provides that the Judge, on application
to him, shall deterrnine what aumber of witnesses
shall be allowed on taxation of costs. This cnables
a party interested to take the opinion of the Judge
at the trial whether the several witnesses called
were all necessary witnesses, or upon the materiality
of their testimony, and may be used as a very
proper check on parties who bring half a dozen
witnesses, with a view of heaping up costs, one or
two only being needed to prove the case or establish
the defence. But Clerks’ duties, only, under the
Rule we would here notice.

“And d¢fore allowing disbursements,” &c.,—
that is as a condition precedent to the allowance of
disbursements.

“ Allowing disbursements,” &e.,—that is money
paid out, and shews that the witness must have
been actually paid before the party on whose behalf
he attended, can claim the allowance under the
Rule and Schedule.

 Disbursements to Witnesses,” &c.—The term
witnesses would of course include a party examined
‘as such before the Court, whether attending under
a subpeena or voluntarily. Yet if a party attends,
but not under a subpeena, and is not actually ex-
amined, it would seem that the Clerk cannotallow
bis fees as witness. Indeed to do so would be to
open a door for fraud.

“ The Clerk shall be satisfied,” &c.—This implies
matter‘ ;,o be submitted to the Clerk, and the exer-
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cise of a judgment thereon. Indeed the term “fax”
as used in the 13th section of the Act of itself
means to determine judicially; and it appears to
be the obvious meaning of the rule that the Clerk
shall have sufficient knowledge of the facts to
cnable him to apply the provisions of iaw to every
<uch matter coming before him.  This knowledge
may be either in the evidenve of his scnses, or
fromtestimony ; if he frores that a witness attended,
the number of miles he travelled, and saw him paid,
the Clerk may certainly allow the fees without
hesitation ; and it ma; be that he would be justi-
ficd in doing the same thing, if a witness inattend-
ance personally admitted to the Clerk the receipt
of his allowance as a witness.  But in other coses
it would seem that an aflidavit should be putin
evidencing to the Clerk the fuct of payment; it is
to be remembered that the Clerk excreises a quast
Jjudicial duty, and he may not dispense with swhat
the Judge would deem necessary in proof of matters
of fact. The Rule says that the Clerk is to be satis-
fied : if we suppose this to be morally satisfied, it
would be vesting an unsafe discret ..« in a subor-
dinate officer; we conclude, therctore, it means
duly satisfied—that is, satisficd on legal evidence,

¢ That the Witnesses attended,” &c.—Thiswe do
not understand to mean that they must have been
actually sworn and examined in the case, but that
they were bona fide witnesses, and in attendance
at the Court ready to be examined if calied on.

“And that the claim for fees is juit.»—~We take
this to be an adaption of the prineiple which guides
in the Superior Courts; and there the Taxin
Officer is the sole judge of what witnesses shoul
be allowed, and rejects or allows a claim according
as he may be of opinion that the witness was a
material witness, or that there was reasonable
ground for supposing so, or the reverse—and tho
expenses must have been actually paid. The prac-
tice is to submit to the taxing officer an affidavit
stating that certain persons (naming them) were
necessary witnesses en the party’s behalf—the time
they attended as witnesses—the distance they tra-
velled—and the sums, respectively, paid them
therefor. In respect to the proper practice in Divi-
sion Courts, even if not rendered necessary by the
Rule, it seems safer and a better preventativo
against fraud on the unsuccessful parnty,* that pay-
ment to witnesses, and of the sum they are entitled
to, should be evidenced to the Clerk by proof on

*Judre Gowna, ut het eddished aedtrees on the Iivasan Court Act and his
owa Rule<. witurdes 1o Pruv tee o ttea Sl angollows 3= Teo prcent impamiticy
¢ by parties obtaming allwancds tor Witniases, without paymz of mtending
4 to pay them, a piece ot ch .ulv‘r{ I cuspee t aninetnnes practiced, this rule 8
g force 2 that brfore Allowing disharseinais 10 wititsases the Clerk sialy be
‘satushed by the fecelPl of tie W iness, o7 by the aliulasit of the pany, thet
-* satisfaction to the wititesy has eeny made, S0 the pany oblaing a jodges
¢ ment #aould at once scitle with the wituesses and get thear teceipts foe
sfamocnt pud, of ut any ume before the execution 18" required an aifdavit ef
¢ payment can be scat 10 the Clesk. who wil aliow what is farr sccording te
“the acaie.” This rule. which of course has heen done awiv with by the
t ganersl Tules, prescntied 1ae evidence tpon which the Clerk might allow the

ces: pt1¥faction 10 1he Wluese heving teen nade,
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oath, when such facts are not within his personal
knowledge. Besides it can scarcely be expected
of the Clerk to keep note in his mind of the wit-
nesses who attend, &e., particulasly as under the
late Itules he will require to give his undivided
attention to the Judge’s (fvd vace deeision in each
case, in order to enter the minute of judgment cor-
rectly in the Procedure Book.

Our advice, then, to Clerks, is (s a general rule)
to require an aflidavit of disbursements to witnesses,
that Suitors may be protected against frandulent
claims, (the expense to themn wonld be trifling, the
protection great)—that Clerks may be able to de-
termine properly as to whether the claim made is
just, and the amount disbursed within the tarifl—
and that they may have a written document to fall
back upon should the taxation be afterwards ques-
tioned.

The allotted space at our command will notallow
the subject to be closed in this munber ; in the next
we will give suitable forms and examine further
this point, as well as taxation gencrally.

B atLirrs.—Punctnality shoull characterize
Bailiffs in all their proceedings ; at best the remn.
neration allowed to them is miserably small, but
small as it is it may be reduced “ . nothing per
day and find themselves,” unless strictly punctual
in the discharge of their duties. Deficiencies in
this particular may arise from an easy disposition ;
but though Officers may be quite frec lo exercise gen-
erosity in thetr awen privale councerns, they have no
right to interfere with the claims of other people ; no
right to delay a party in the recorery of his demand,
—pity is due to the plaintiff, who may suffer asmuch
by delay, aswell as to the defendant, and an officer
should not venture to deal with the rights of other
men as if theywere his own. It may arixe from
negleet :—bnt wchen any one undertakes an office, he
is tmexcusable if he fuils throngh indolence lo per-
Jorm its dutics. The want of punetnality may also
arise from fraud, thoug we hope such casesare rare ;
we have nothing to say to thi's class, and if they catch it
%0 onc sheds tears, Lasily it may, and most com-
monly does, arise from ignorance of the serious
responsibilities incurred by delay.  To point out to
those oflicers whose attention it may have escaped,
and to remind all, we intend noticing a clause in
the Division Courts Act respecting Exccutions,

The 59th secction of the 13 & 14 Vie. c. 58,
amongst other things provides “that if any Bailiff
« ghall neglect to return any writ of execution
¢« within three days after the returr. day thereof,”
an action may be maintained against him and his
bail, and the pany suing out the execution shall
recover the amount of the cxecntion and interest,
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or o less sum in the discretion of the Judge or Jury
according to the circumstunces of the case. This
is a most stringent cnactment, for whether the
debtor has goods or not the creditor has a prime
facte vight to reeover the full amount of the execu-
tion and intevest from thie Bailifl or hix bail, unless
the writ has beeu duly refurned—that is, delivered
to the Clerk with the Bailif?s answer, aulla bone,
or otherwise, endorsed—within three days. The
propriety of making an carly seizure is therefore
obvious, that the necessary notice may be given in
time for a sale hefore the return day, if the amount
of the execution be not in the meantime paid.

In an action against a bailift’ for not returning,
the enly evidence neeessary for the plaintiff is, of
the date of issuing the writ of exceution, and the
non-return thereof within the time preseribed ; that
the Dbailifl' has since made a return will be no
answer to the action, the party’s canse of aetion is
complete, and the bailiff liable for the amount when
the three days have expired. ’

But—tothrow in a little consolation—if the officer
has blundered without intending wrong, there is
prospect for partial relief. For example; if the
debtor had not any property at the time the execu-
tion issued, or while it was in force, or had pro-
perty only to a small amount, the Judge or Jury
having a discretion to fix the amount will take the
circumstances into consideration, and may, in the
former case, allow only a small sum to cover the
creditor’s trouble in the matter, in the latter case
allow in addition the value of the goods which
might have been scized and nomore. And perhaps,
also, there are other circumstances that could be
urged in mitigation of damages. The burden of
proof will be on the Bailiff to shew that the plaintiff
is not in justice entitled to rccover the full amount
of excention and interest, and he should be prepared
with all necessary witnesses to cestablish the cir-
cumstances in his favonr. When a judgment is
given for the whole claim it is not improbable that
the creditor may be required by the Judge to transfer
the judgment to the Bailiff, so that, if the debtor
acquired property afterwards, the Bailiff might be
able to obtain partial indemnity.

Svitors.—A word to Suitors on the subject of
Witnesses. Have those you require summoned in
good time: if you have reason to believe that any
one of them will not be willing to attend, give the
officer or party who serves the Subpa .a money to
tender 10 him, according to the distance required
to be travelled.  You will sce in this number, page
61, the scale of fees. When the trial is over, pay
your witnesses as soon as possible, und give in a
retum to the Clerk, who will, if necessary, prepare
the affidavit of disbursements for you. Take this,
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advice, and you will save yourselves trouble and
expensc,

ON THE DUTIES OF MAGISTRATES.

SRLICHES BY A 3, 0
(Coatinued from pege 143.)

OF THE INFORMATION OR COMPLAINT.

Tue mode of commeneing summary procerdings
of a penal nature betore Justices of the Peace is by
preferring an information or complaint.ll The jn-
formation is the foundition of the Justice’s jurisdic-
tion—the basis of all the subsequent proceedings ;
containing a_furmal charge, it apprizes the defend-
ant of the supposed offence he is to answer, and
the Magistrate what facts he is 1o try and adjudi-
cate ; and so, being in the natare of an indictinent,
or declaration, it ought to be no less certain in
substance and form.t3

In all cases of complaint upon which Justices
may make an order for payment of money or other-
wise, the complaint must be inwriting and on oath,
unless enacted to the contrary by the particular
Statute on which the complaint is framed ;14 but
the Magistrate may not unreasonably require the
complaint to be reduced to writing in every case, 14)
and it is strongly recommended to do =q, as the
safer and more convenient practice.?) Where the
procecdings are at the instance of one who is not
personally aggricved by the offence, it has always
been customary to have the information drawn up
in regular form and lodged with the Justice before
granting a summons.  If the particular Act of Par-
YHament expressly dispenses with an oath, jt should
not be reguired of the informant, unless the inform-
ation is intended to be the ground-work of a wareant
to arrest ; but the addition of an outh will not preju-
dice.lé) .

(2] Where u Justice i< authatized 10 o ict on s vics trete. o Provions s
fornatiun or charge is necessiury,

. (2] Per Laed Kenyou in R, v, Suallore. 8 T R, 256; an sor i ohseria-
;l:\.;\s o Abbout, C3 i K, v, Paine. 5B.& C. 2515 Rov, Wacatownn, ll)uug.

. [8)16 Vic. c. 198, 5. T.—Nute that in Ensland, under the Act 11 & 12 Vie,.
it n_u:.nec.::cr)"'llmt the nnnpliium »lmul('! tee ade dnawriting, unde<e 1<
fequited 10 be 0 by some panticular Act of Pfathuncat. u; hick such come
ple:"“ i krnnim' i e pent whicl such com

.{3) In the great majority of eases the information 1= expressly required to e
lad on mlh‘aee 4& 5 Vie. cape. 25, 26. and 27). and w lnc':u-\ era Jthwe tedttes
:m{, in llhnlﬁ“‘l:l“u“i:l lh‘e‘fn\ns st Lo substantiated by wdi, betose
< be legally 1ssucd—16 Vic, €. 175, &, 2% (Neer alen J5, v, Kerldly.
AD. & R.734; R. v, Whately, 2 Man & Ryl maz. cases. N3)  Shonkd tlx-
pasty aggrieved be unable to wlentify the ofender. or atherwise wie 1o mhe
oeth 10 the fact, he cn lay the infurmation watheut aath and i crcdible wite
ness who can stoear 10 the Lacts should depome 1o the cumsson of the et
complained of in order 1o satiafy the terms of the Statute,  Whenever a come
El:m.m claims to cxhilut the information without vath. this cavtion 35 Ziven—
t the o‘f:)ﬁ:g‘b‘:f bc.t;orc he act:i. sce that the o;:h 14 M0t necersary in consen
ng Al express dispensdtion in the jurcular Statute tak.ayg
the case out of the general rule (16 \;ic. c. 118, 8.9. 2 de 7.) s s
{#) Where the sulmtance of the charge 18 committed tr werating, it chahles the
Justice o frame his summons of Wwarrane properiv it gues the deleudant fulier
whormaion of what he has to defend. and sefie, 1o Xet pthe s sequent miqury
Wathin proper Limits, '

10} See anze Note g,

Informations laid without oath are sauid to
be eshibited, and are merely required to be in
writing and signed oracknowledged by the inform-
ant in the presence of the Magisteate. Informations
on oath are in like manner signed or achnowledged,
and the Magistrate, after reading the document
over to the informant, or being otherwise satisfied
that he understands the contents, administers an
oath 1o him, that “the contents are true and cor-
reet.”F1 1t should appear on the face of the inform-
ation itselfy whether it was taken wpon oathy or
cohibited merely, and the Magistrate’s signature
must be aflined.

A general fonue of information upon oath, as well
as by vy of cedidity tahen from the Schedule in
the Englizh Act, are subseribed b

BFhe information or complaint should contain
and aceurtely set forth the following particulars,
vizoi—the name and addition of the complainant,'.
cither the party aggrieved or a common informer, as
the case may bey—the name and style of the Justice
hefore awrhom it is laid, and the date and place of ca-
hebiting :—the name and «ddition of the defendant—
the nuture and description of the offence—and the

7] When tahing mtennatiens fromn allterite persons, ether upon outh of
otherwise  the mzgistede 2hotihd not oy ciretully explam the content«<, Lat
e Xatttetne 1% e the it g daral, that tusstintenn st suel confitstat of facts tuny
Beoaventol Upon e puant. Coleradee o olserved s <A Magistrte tuhing
deposttions Las it iseretton o exereise o he 1s to exanniie the withiess, hear lus
evilenec, tond Judie of the sdannet i which gt given.” Soalse Patterson
Jootmerved s < Magrtrtes shontd be carciul ot to comnng this part of theie

dity toelorhe Doguesitnncg thsshmd ase ot bke atidavins bere which
< are e e s of 10t by oty 3 cnse, 16 e sees fit, 18s 8 matter
= of ol discretiar to dolemmne o deositions are e acted upot, and
s ought thicretore. W have the Magesteoe’s full considemtion,”?

3} Gencral forus of Inforenation on oath,
County of ... 3 Fhe infarmamien and complant of A B of the Township of
1o wat, ’T-' ut the County of . weonan, ke n and annde

ne the sndersioned 1.5, one of 1ee Mujestyrg
‘e fog the sad Connty of . g =

1 onr Lared ene tiettaand eaght hindred g
s Connte, Whoe sunth that on the —— day
Tewnshiip of eeme, 3t the Connty atoressid, 1,
Nty o ey Ve sl Conmy of ——, Bdourer,
id unlav fully (here wate the offence conmtted. so #s to come wothin
the 1erous of the statute wunder which the infor.atios s lard) contenry
B0 the SEatute oy 1hat cace suide il prov ided 2 and thereupon the
sand B, prneth ailat ihie said C, 1, ay be sussmoned tesiewer
the sl eharge aecanding W liws: (of, w1 erse of @ warrant being
ccttnd in the fiest ontance.—may be apprehended for the sad offence,
sl deait with according to L)

Potien and swarn be fuee ue it e pfisresand.
e ddiry 2l yesr est alene wiitten,
(Justice’s siznature,)

———

}-—— (Jufursnant's signatie.)

Furmn of Complaint or Information without oath.

Coumty of ...... Beat semembered that, on 104 ee——e dity of e in ti-¢
to wit, seat of eie Laord cate thonsand erzht hundred and .« and

ut i the said Connty of ———. A, B. (the informant) of tl.a

Towanshp of o 431 the ud Countyy gromian. e rsenally cometh

Vefure e, 3. 3. Faguire, one of Hee Majeaints Justices of the
Peace for the <and County of o und cotuplaine th aganst 1.8,
ot the Powasstup of o 11 the soad Catanty, Ledowrer, for thintde
the =od 1. 3 on the QY OF e G100 Bl giaseal, Bt il
Township ot 10 e Connty afuresands dul unlaw fuliy, e,
here state the of) mee commuttel, so «s to be within the terms of the
Mutatte under which the Intormnction 1 dowd), certrrs 1o the Stitute
i that cane ate and g vided s Nad heteupen the surd AL I8,
muyerl that the said €. i) riay be sunanoined to answer the anld
ExLtred befare we o, ihe fay ane vens,

Quinplaiut,.
and atihe phice firt alore mentticed,
——— (JS51ce's 5001 e, )

191 Thatis, i cares whese & commicn vjornter 12 allewed 10 proceed.

s o e (Jiferinans's SigNClure )
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lime and place at which it was commitled—U19 of
these several requisites in their order.ttt}

et e poegeeerees §

ON THE DUTIES OF CORONERS. *

n———

{CaxIIRTED TRAM TAGE $6.)

f—THE POWER AND DUTY OF CORONERS 1§ RELATION
TO INQULSTS,

1t is the duty of the Coroner, when rotified, to
enquire into ail cases of sudden or vivlent death
attended by circumsiances of an unusual eharacter ;
to that end, and the Letier 1o provide that every
suspicious case may be enquired into, the law has
declared it an indictable oflence 10 inter the body
before, or without sending for the Coroner,® 1t iy
also laid down that if a dead body in prison, or
other place, whercupon un inquest onght o be
faken, be isterred or sufiered 1o lie so long that it
putrify before the Coroner has viewed it, the Gooler
or Township shall be amerced :®) and that it is the
duty of the party discovering the boedy to give
;lmedime notice 10 a Coroner of the neighbour-

Duty by Stat. Edw. I.—The only statute profess-
ing to define the authority and duties of Coroners
is that of 4 Edw. 1. c. 2, commonly ecalled the
Statute De Qficio Coromatoris ; but many of its

sovisions are quite inapplicable to this country.
is statute provides that the Coroner, upon in-
formation, “shall go to the place wihcre any be
4 slaip, or suddenly dead, or wounded, and shall
¢ forthwith, by precept to the constable, command
“ the attendance of « competent number of good
« and lawf{ul men before him at such place, and
“ when corae thither the Coroner shall, upon the
# onth of them, enquire in this manner” -

{f they know where the party #wasslain; whether
 in any house, ficld, bed, tuvern or company, and
¢ who were there:

“Who are culpable, either of the act or of the
“ foree; and who were present, cither men or
“ women, and of what age soeves they be (if they
& can speak or have any discretion): and as many
* as shall be found culpable by inguisition shall be
« taken and delivered 10 the Sheriil and committed
“ 10 gaol : and such as be fonnd, and be not culpa-

119] The Inforvmtim sunst contan Mane

dor Lope offence ondy )t I8 Vic o, 196, o, 3,
{113 The requssites of xn mirmaiiapare set doan in the onder i which they
i the dfonmien a0l (s € onte Dnte b) a8 Lo the most satural md
conveiout fur contsideration. bt i1 13 noy Meant 1K1, 6FHECCSTY the infirma.
ton shouhl 1 so constrncied, 1t all the reguinie Maitments miv contaned iy
fufrrmation, the otder in which they are pisced is not masetial,

(np Begina v, Cinrk, Salk 5T,

(ML Nawk, ¢, D, 8. 23—asd are a5 Indictment agnnn & Townehiplos Andse
demening in hisjiug & brady Wikt unties Jo the Cozaces, 2 Chi, €1 e,
%,

e

waser of complumt autyy* or be laid
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“ ble, shall be attached until the coming of the
 Judge of Assize, and their names shall be written
% in the Coroner’s Rolls.

“if the person slein is found in the ficlds or
“ woods, it is 10 he enquired whetherhe were slain
% jn the sume place ornot ; and if he were brought
“ and laid there, they should do so much as they
“ can to follow their steps that brought the body
¢ thither :- it shall also be inquired if the dead per-
¢« son were known, or else 2 stranger, and whero
« he lay the night belore.”

In like manner, by the same Statale, it is directed
that “it is to be enquired of them that be drowned
“ or suddenly dead, whether they were 8o drowned,
“ or slain or strangled, by the sign of a cord about
“ theiy necks, or about any of their members, or
“ upon any other hurt found upon their bodies ; and
 if they were not slain, then ought the Coroner to
“ attach the finders, and all others in company.”
And further, ¢ all wounds ought to be viewed, the
“ length, breadth and deepness, and with what -
¢ weapons ; and in what part of the body the wound
“ or hurt is, and how many be culpable; and how
¥ many wounds there be, and wha gave the wounds;
¢ alt which things must be cnrolled in the roll of

# the Coroner.”

Duty by Provincial Stat.~The Provincial Act of
13 & 14 Vie, c. 56, after reciting that the regula-
tions for holding inquests were insufficient, and
that it was desirable some remedy should be
applied, procceds to point out the c¢ases in which
inguests shall be holden. Before the pussing of
this Act complaints were not nnfrequent that
inquests were held where there were no well-
founded reasons for suspecting foul play—such as
when sudden deaths, casily traceable, had hap-
peued after lingering illness, or vhere death had
been occasioned by apoplexy or other sudden visis
tation of the Almighty—the privacy of sorrowing
families being thus unnccessarily broken in upon,
and their feelings cruclly outraged. The first sec-
tion provides —

1. «That {rom ond after the passing of this Act, na inquest
shall be holden on the body of any deceased person, by any
Caroner, umit it has been fizst made to appear 10 such Coroner
that thete is reasen w0 believe that such deceased person cams
to his death under such circumstances of vielence ar unfair
weans, or culpable or negligent conduct, either of himself or
of others, as requite investigation, and not through any mere
accident or muschance : Frovided always, that an inguest
shall be halden on the body of any person who shall die while
in confinement in any Penitentiary.”

The law watches with jealous care over the safety
of all Imprisoned, and althongh not so ordered in
the stat, of Edw, L., yet from an early period it has
been held necessary for Coroners to enguire of the
death of all persons dying in prison, *that it may
be known whether they died by violence or any
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unreasonable hardships, for if a prisoner by the
daress of the Guoler came to an untimely death, it
is murder in the Guoler, and the law implies malice
in respect of the eruelty @ Qur own Statute, how-
ever, has made it incumbent on the offiver in charge
of any Lunatic Asyhun, Gaol, Lock-up-House, or
Penitentiary, to give imwmediate nalice 10 a Coroner
of the death of any inmate or person under his care,
in order that an inquest iy be held upan the body.
The second scetion is to ihe following efiect :—

TL ¢« And be it enncted that upon the death of any prisoner
or any lunatic confined in any Lanabe Asylum, it shall be
the duty of the Wardesn, Guoler, Keeper, o Supersstendent
of 8;?‘ enitentiuty, Gaal, Prisan, House of Carrection, Lock-
up-House, or Lunatic Asylum, in which such prisunee or
lunatic shall have died, immediately to give aotice of such
death to some Coroner of the County or City in which such
death shall have taken place, and thereupm such Coraner
shall proceed forthwith to hold an jnyuest upon the body of
such deceased prisoner or Jnnutie.??

Inquest on view af the body.—Althongh the statute
of Edward is silent s 16 the inquest being super
visum corporis, yet it is absolutely necessary M And
where the body cannot be found, or is so putrified
that a view would be of no service, the Coroner,
without a special commission, cannot take the
inquest; but in such cases it shall be taken by
Justices of the Peace.® It seems that the whole of
the body ought to be viewed to sce if any marks
apnear.(} The inquest must, moreover, be holden
within a reasonable time after the death; thus in
Regina v. Clark the Court held that seven months
was too late :% and if the Coronertake his inquisi-
tion on view of the body, after Jong putrifaction, it
in in the discretion of the Court of Queen’s Bench
whether they will receive it or ndbt.® It is stated
that the Coroner may lawfully, within convenient
time,i) as in fourtcen days, after the death, take
up a dead body out of the grave, in order to view
it, not only for the taking of an inquest where none
had been taken, but alse for the due taking of one
where insufficiently taken before ;% but in the latter
case he cannot do sowithout the leave of the Queen’s
Bench, the granting of which is diseretionary with
the Judges, according to the time and circum-

stances.
{10 »x coxTINTED.)
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CHANCERY CASES.

StEVENSON Y. CLARKE.
Specific performance—Soip Lozt

The Couart will deccee the specilic perh cof 8 t far the !
and sale of sawlogs, where they are capable of berug wratilicd and porsces
& pecutiar value for the purchase?r, UL 0. Hep,, 830.]

“This was a suit instituted by John Stevenson and Jokn
£¢)3, Inst. 82, 91, {z) Salk. 377,

(L) i‘, Inst. 271, 2 Hale 83. ‘ (ﬁ) 1L v, Catsey, 315 3Gen, 1,

{2} 3, Hawk (i) 3 Hawk. 9, %, 22,

|

Ras. v. Boud, T Sir, 12, (k)2 Str. 20,833, .
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Duvid Ham to compel the specific performance of a contract
for the munufacture and sale of saw-lops entered inte with
them by BI7 Clurke, ticorge Clurke and Charles Clurke, the
defendants in the cavse 5 il the bitl set torth that the plain<
titls betngs owners of certain saw mitls in operation, had for
the purpose of obtaining a supplyv of logs for the use of their
mills entered into the eottract with e defemdauts; that the
defendants had refused 1o peaform the cataet, although &
hrae quantity of suwelos had been 2ot mat by the defendants
amb murked with the mark of the plaintiffs in order w desig~
nate them as bemg the propesty of the plainufls, and that
srent foss hud been sustained Yw the plaintifls in consequence
thereof, amd it not performed, il greater loss would acerue
to the plaintifis by reason of the stoppage of their mills, for
want of the lugy, asthey had ealenlated upon the delivery
thereot 10 give employment to their mills,

The biil prayed a speeifie perfonnance of the contraet, and
an injunciion f stay the sule of the logs by the defendants to
any other person, .

The defrndunts did nat answer, and an iujunction had been
abtuived for defanh.  The cause was nuw brought on fur
hicariug,

Mowat, for the plaintifi, veferred to Farwell v. Wall-
bridge, 2. U, C. C. Rep. 3325 und Flint v. Corby, 4, U, €.
C. Rep. 45,

The judgment of the court was delivered by

Estix, V.C.—This suit was founded upon an agrecwment
between the plinntith nd defendants for the defendants to
deliver 1o the phintids fsom «ix to sright thousand logs of a
centain size and deseciption, in or betore the month of June,
1853, at the price of 33, Q4d. per log, payable in certain
mouthly instaiments, while the mannfacture of the logs was
in progress, and the residue afller thelr delivery: and the
loygs, when cut and drawn were to be distinguished by a
peculiar mark, amd the plaintifls were to have security upon
them for their advances,  Several motions were made for an
tujunction ju terms of the praver of the bill, and finally a
motion was raade for a deeree, npon nune of which &id the
defendants appear, although they hadreceived all the neces-
sary nobiwes, It was proved that & large number of Jogs
distinguished by the stpulnted mark were conveyed by the
defendants down the Napanec river, the greater patt ta a
point some miles above the villaze of Napanee, and the
residue to the nilage itself.  The plaitutifls badd paid the sum
of £114 and upwarnds under the cautract, and stated that they
lad always t=en ready to pay the remaiuder of the mouies
payable for the logs, and had paid all that had been demanded
of them, By the terms of the agreement the defendants en-
zaged 10 receive as much as possible of the stipulated price
for the Jogs in goods from the plaintiffs’ store.  The plaintifls
appear to have scted with becoming promptitude ir the matte,
and the defendaats have not unly failed in g»erfotming their
contract, but have, as appears, attempted 1o defravd the
plaintiffs by using all or pust of the Jous conveyed 1o the
village of Napaaee themselves, and by di-posing of the whals
or part of the residue above the village 0 others. We think
the plaintiffs entitled 1o » decree for the dulivery of 2l the
logs distinguished by the mark agreed wpon, and semaining
in the possession or power of the defendants, with costs. We
distinguish this snit from one for tho specific delivery of
chastels, which rests upon property. The present suit is
founded upon contract, of which the plaintifis are catitled to
the specilic execution, the chaltels lorming the subject of
it having been identified, and possessing » Keculiat value.
Such a nght, we think, is quite consistent with the stipulation
for sccurity for advances. The contract might or might not
, he porfarmaed, but the plaintiffy were at ail ovents to have
! security for the advancew

{
?
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KeNDREW V. SHEWAN,
Syxerfic performance=Dotcer,
AWhere 8 party agrees 1o convey poperty, he i homd to do <o free from dowver;

o if g wife wil not refence hes dusary then to convy subjeet thereto, sl
an alatcment in the purchinse mouey. )
{3, . C. C. Rep. 578.1

This bill was filed by Hillicm Kendrew against Christo-
pher Sheteun, Mureus Rossin and Susucd Rossin, to enturee
the specific performunce of & contract entered into by Shetean
with plaimifl for the sule of a_small piece of laud in the city
of Toronto for the sum of £287 10=, but which was boueht
in reality as agcent for one Waller, inrear of whose premises
the strip of land was situate.  After the memordum of
agreement 1o sell was sizned, the defendants Russin hiving
been in treaty for the purchase of it snd hewing of the
arrangement between Kendrew and Shewan, expostulated
with Shewan for having sold to any other persun without
giving them the option of purchasing at the same price, the
land being of greater value to them than any other person. 1t
appeared m evidence that Shetban, before concluding un
agresment with Kendrew, had consulted one Hutckinson, the
partner of Walker, who c,\'))tcsscd an opinion that the price
was large.  Afterwards Shetean, discovering that plamntifl
had acted as awent of Wulker, suspected that Hutchinson
had had an interest in advising him as he bad done; upon
the examination of Z2utchinson, however, it was shewn clearly
that he had not, but on the contrary, was himself desirous of
purchasing the land with a view of selling it to Hulker at an
advanced price.

On plaintifl applying to Skewwan for a deed, it was alleged
that his wife would not consent to release her dower, and 2
deed was oflered without such release, but this the plaintiti
refused to accept. ‘Thereupon Shewan, treating the retusal
of plaintiff as an abandomnent of the agreement, sold and
conveyed the property to the defendants Rossin for £300, in
which conveyance the wife’s dower was duly barred.

Turner aud McMichuel for plaintiff.
Vankoughnet Q.C., and Crickmore, for defendants.

On the arzument the defendants relied chiefly on the ob-
jection that W alker should have been made plaintifl, and cited
velt v. Holgate, 1 Coll. 203. Opposed tothis, counsel for
plaintff cited Sugden’s Vreatise on Vendors and Purchasers,
381, to shew that the principal in such a case might or
might iiot be the plaintff, This objection, however, was
subsequently abandoned, the parties desiring the opinion
of the court on the other points of the case, and judgment was
now given by

EsteN, V.C.—In this case the contract is free {rom objec-
tion, and the utmost dihgzence has been shewn b?' the planui
in carrving it into eflect. The suit is resisted on three grounds.
The first objection seems to be, that plaintitf appeared to be

urchasing for himself, while he was really purchasing for
alker ; this seems immaterial. The next is, that fraud was
used by Hutchinson to induce him to sell the property to the
plaintift for Walkesr’s Lenetit, by representing the price as
very high. I thinkethis wholly fuils: 1 think futchinson
expressed his real opinion boné fide to Shetcan ; that there
was no mistake or misapprehension as to the real value ; that
there was no dewire to favor MWalker, much less was there
any joint interest with himn, or any collusion or coucert
between them ; and a perfectly fair price having been offered
for the property, and &cmm having upon an hionest expres-
sion of opinion accepted it and concluded an agreement at
that price, it is not becausc a third person to whotn the pro-
perty is peculiarly valuable was willing to give a little more,
that this agreement is not to be carried into execution.

The third objection is, that the refusal to accept the deed
divested the interest under tho contract, and authorized
Shewan to enter iuto the new agreement with the Rossins.

_w
‘The contract, no doubt, bound Shewan to convey the estate
fiee from incimbiances, including dower,  His duty was to-
ascoertain, bond fide, whetiwer his wife was willing to bar her’
dower, aud to induce her by any reasonable sacritice on his
purt to do so 5 if she refused, then to inforin Kendrew of the
fuct, and ofler to 1eseind the contract, paying his expenses,
or offer n conveyince subject to dower, with an abatement §°
irstead of which the defendant and hix solicitor, mentioning’
indeed that Mra. Shewan wonld not biar her dower, tendera
deed without such bar, oflering to receive the purchase imoney
if such deed were accepted, but insisting that it was a
aned suflicient deed, and refusing to execute any other. is
deed the p'aintiff refused to aceept; oflering, however, the
purchase-tmoney unconditivially, and calling four times
Lesides in order to tender it in one day.

There i no doubt but that under these circumstances the-
mterest of the confract was not divested ¢ ity of course, could
not be atlected by the sale to the Kossins with notice, aud the®
Bmpuny having been conveyed 1o them at an advanced price:

ut with notice, they received it subject to the plaintiff’s
equity.

I think they are bound to convey to the plaintiff on payment:
of the £287 10s. to Shetwan, leaving them to their remedy
upon the covenants,

The decree should be with costs.

ALtax v. Bowx,
Specific performance—Condition precelont,

A vendee covenanted to funce the land contmcted for forthwath, and to build &
house within a linnted tune ¢ el the vendor agreed. upon payiuent of the
purchase mioiiey and the die fulfilinent of all the other corenants entered inte by
the vendee. t consey the prennses mguastion,  The venuee, without waning
foe the tithe spieinted tor ruymcn\ of thie purchase money. and without either
fencing i the lid or building thereon, toptered the anount of his purchase -
suancy wiud interest and demanded his deed, which being refused, he filed his
i) fur apecific pestormance of the agrecment to comvey,  ‘The court refused ¢
telicty und disnussed the bill with costs,

{$ U. C. C. Rep.,. 43%}!
This was 2 motion for a decree under the XVI, of the gen-

eral ordets of 1853,
Roaf for the plaintiff,
Read contra.

Fildes v. Hooker, 3 Madd. 193; Williams v. Edwards;
2 Sun. 78; and MWhite and Tudor’s Leading Cases, vol.
ii. pp. 31 and 461, were cited.

The juigment of the court was now delivered by

The Cnaxcerior: We are all of opinion that this motion-
for 1 decree must be refused, with costs.

The bill is filed under these circumstances :—There was
an agreement hetween the parties for the sale of the property
on the 15th of February, 1853, That agreement was carried
out in this way; the defendant demised the property to the
plaintitl for three years, and the plaintiff covenants, amongst
other things, to pay the interest, in the shape of rent, half-
yearly, 1o pay the pnncipal on the 15th of February, 1856, to
fence in the land forthwith, and to build a house of a certain
value within nine months from the date of the lease. The
defendant covenants to execute a conveyance upon payment
of the purchase money, and upon the due fulfilment of ull the
other covenants entered into by the plaintiff. Under that
agreement the plaintifl is let mnto possession, and, having
tendered the amount due for principal and interest, he filesa
bill for specific performance, before the time fixed for pay-
ment, and without having performed the covenants to fonce

and bwild.

It ~ unnecessary to consider whether the defendant wis
Ssurd to receive his money before the time stipulated.  If Lo
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_prchmul,ia.ul that an awanl was pronounced by the arbitrators, by

that he was not bound to do so. (Brown 2. Cule, 11 Sim. 427.) | which he beeame entitled to_the property in question.  But
But his actunl position may be different. ~ Neither is it neces- | that eannot be fairly deduced, in my opmion, enther from the
sary to consider how far this court would relieve against a | terms of the submission or from the lanzuaze of the atlidavits,
breach of the covenant to build and fence. Whatever may be ; The submission is an extremely intormal paper, but, so far
the proper determination of those questions, Itake it to beas I can understand it, the viduation of the improvementa
clear that the fulfitment of the plaintitl s corenants 1« nuade a, wppeits o have been the ouly matter referred to the arbatrators,
condition precedent.  His right to eall for a conveyauce ouly |, The matter s ditlerently stated  the answer : but the defend-
arises upon the fulfilment, amongst other thinus, of the cove= . ant’s athidavaity prepared after the answer hid been sworn,
nants to fence and build; both of which were unperformed |and after all the other atfidas its had been filed, is in accord-
when this suit was commenced.  Mr, Rouf cunlcmL that the yanee with what appears to me to be the praper construction
sole purpose of these covenants must have Leen 1o secure the (ot the submuxsion atself. I thus be a correet view, the object
principal and interest due to the defendant; and ke argues (of the reference was not to determine the rishts of the parties
that there can be ao right, therefore, to insist wpon the fulfil | under the orizinal contraet of saley but 1t was simply the
ment of these covenants, because his client long since ten-  nscertainment of a fact necessary to enable the parties to carry
dered, and is now prepared to pay, the full amount due for jout an nercement for the sale of the plaumtit? *s mterest, whic

principal and interest. Bt it 13 quite impossible to hold that | they appear to have had in C()ll!cllll)&dﬁ(lll. 1 am not at all
the inforcement of the security wis the sole purpose which | satisfied that any agreement was fially concluded between

the defendant had in view. His object may have been alto-
gether different, or, at the least, there may have been addi-
tional considerations of equal, or, at all events, of some
importance. And it ;s quite clear, therefore, that the defendant |
is entitled to have those covenants fulfilled before he can be
tequired to execute 4 conveyance.

-

Coox v. Syt
Injunction,

The avwner of land agrecd to sell a portion thereof, and admitied the party inta
rnwuinn. who iiproved the premises wind afteswands offered 1o =ell lus
mprovements back 10 his vendor, and. for the purpose of ascentammng the
amoiit 10 be paid. referred it 10 arhitrators, who made an awanl, but jts
terins were liever complied with, and the vendor afierwards brought anaction
of ejectment agminat the party in possession, ‘The court, upon tnotion. granted
an sinterim fujanction, restraining the plaimiffin ej
Wit of possession,

from ex inga

{4U. C. C. Rep. #iL.}

This was a motion for an injunction to restrain proceedings
atlaw. From the statements in the pleadings and atfidavits
it appeared that in December 1851, the defendant being
owner of certain lands in the township of Murray, agreed to
sell a portion thereof to the plaintiff, to be paid for in work ;
and the plaintiff thereupan entered into posseseion, and buitt
a blacksmith’s shop thereon, and did some work for the de-
fendant : that defendant became dissatisfied with ]plaintiﬂ',
and remonstrated ; whereupon plaintiff offered to sell to de-
fendant his improvements, to be paid for according to a valu-
ation to be put thereon by arbitrators ; accordingly the matter
was left to arbitratjon, and an award made, but nothing further
was done under it until after bill filed, the plaintiff allezing
that the defendant repudiated the award: that defendant
brought an action of ejectment to turn the plaintifl out of

ssion, and the present bill was tiled to restrain proceed-
ings at Jaw and for a specific performance of the contract.

Hector for the plaintiff,

Strong, contra, objected to delay in proceeding to enforce
the contract, and also that by the ferms of the contract, the
consideration for the laud being to be paid in work, the count
could not specifically perform it.

McLuye v. %ey, 2 McN. & G. 276, note b; Moses v.
Lewis, Jacob, 502; Painter v. Ferguson, 1 McN. & G. 286;
and Daniell’s Chancery Practice, 1497, were referred to.

The judgment of the court was now delivered by

The Cuaxcerror: I have read the answer and affidavits ;
and 1 am of opinion that, upon the evidence at present before
us, the defendant ought not to be permitted to execute a writ
of possession. There is no doubt respecting the original
agreement which the plaintiff seeks to have speciﬁcall? Egr-
formed ; but the defendant insists that the rights of both

pesties under this sgreement were submitted to arbitration,

the parties, either befme or after the award, ‘The defendant’s
aflidavit imports that no sach agreement had been concluded
before the reference, aud the evidence goes far to establish
that he subsequently repudiated the award altozether. Two
witneases, 1 think, besid :s the plaintitl, swear to that ; and,
so far as T can gather, for the fact is left in considerable
obscurity, he bronght an action of ejectment without either
payiig or tendering the amount fixed by the arbitrators. In
that view of the case the evidence preves, not an agreement,
but only proposals for an agreement which eventually failed,
and which ought not to interfere with the plaintiff’s right te
specific perfurmance. Whatever may be the result, there 1s
quite enough in the evidence at present before us to make it
propeg to grant an interim injunction.

PeesLes v, KyLE.
Will=Construction of ,

The testator deviecd real ectate to s wife for life, with remawnder to A, B,
and C., or the survivors or surviver ofnll of thean. their heirs and assigns. for
evers  ed, that the clanee of <urvivorship me.nt the survivors at the death
of the tenant for life, mul not of the testator,

{$U.C. C. Rep. 334,y

The bill in this cause was filed for the partition of certain
properties devised by one Allan Putterson, who, after devi-
smg 1o his wife Cornelia a life estate in the Iand in which the
parties to this suit were interested, from and after the deter-
mination of the said term, he devised the said land, or the
remainder thereof, to the children of his brother Robert Pat-
terson; Elizabeth the daucshter of Jane Corbet, and the
children of his late sister Elizabeth Woodroe, or the survivor
or sutvivors of them their heirs and assigns for ever, in fee
simple, 10 be equally divided among them; and stating that
at the time of the tstator’s death there were living the said
Cornelia his wife 3 the following children of Robert,—namely,
Elizabeth Patterson, Helen Murray Patterson (both since
deceased), Alexrander Patterson and Janet Peebles (two of
the plaintiffs ;) also Elizabeth daughter of the said Jane Cor-
bet, afterwards married 1o ane John Findlay ; and Elizabeth
Balfour Thompson and Marie Woodrow, being the children
of the testator®s said deceased sister Elizabeth.

That afterwards, and during the life-time of the testator’s
widow, the said Elizabeth Patterson and Helen Murray
Patterson died intestate and without issue, leaving the
plaintiit Mexander Patterson their heir-at-law,

The bill then went on to trace the title to the defendants in
the suit, but it is unnecessary to state them : theonly question
involved was the share 10 which each of the partics was enti-
tled under the will, and the events occurring since the death
of the testator, ‘The plaintift Alcrander Patlerson insisting
that being heir-at-law of Elizabeth and Helen Murray
Patterson, he was entitled to threc-sevenths of the ;?iperlx
deviscd. The defendants, on the other hand, comem,l, that
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the shares of the deceased devisees went to the survivors, and
that each of those who outlived the witow of the testator was
entitled to an equal proportion—that iy, one-fifth ot the whole
estate.

Mowat, for the plaintif, submitted the matter to the consi-
deration of the court ; the whole question being whether the
survivorship referred to the death of the test tur or that of the
tenant for life,

Strong for the defendants,

Buckle v. Fawcett (4 Hare 536:) Cripps v. Wolcett (1
Madd. 113) were referred to.

The judgment of the court was now delivered by

The Cuancerton: The only question arsued before us in
this case arises upon tiie will of Allun Patterson,  Alter de-
vising the premises in question to the testator’s wife for life,
the will proceeds in these words : “And from and after the
determination of the said terny, 1 give aud bequeath the afore-
said teal estate and lands, or the remainder or remainders
thereof, to the children of my brother Robert Patterson ;
Elizabeth, the danghter of Jane Corbet, widow, now residing
in Scotland, and the children of mny deceased sister Klizabeti
Woodrotw, or the survicor or surcivors of all of them, their
Aeirs and assigns, for ever, in fee simple, to be equally
dicided among them.”? And the question is as to the con-
struction of this clanse of survivorship,—does it meau the
survivors at the death of the testator, or the survivors at the
petiod of distribution?

The cases upon this subject have varied <o much from time
to time, that it would be nnpossible to adopt any construction
which would not be inconsistent with some of them.  In this
state of the authorities, it is necessary to look to the reason of
the thing rather than to the roles which have been from time
to time propounded ; and, viewud iu that light, I concwr in
the construction placed upon this will by the learned counsel
on both sides. 1 agree in the observation Vice-Chancellor
Wigram in Buckle v. Fuwcett ¢t Hare 512,) “that lhe'

rounds upon which it was holden, as a rule of cons'ruction |
that indefinite woids of survivorship should be referred to the

(

|

‘I'his was 8 summons in the nature of a quo warranto, issued against John
Counter, Maynr of the City of Kingston, calling on him to shew why he
uanped the office off Aldeeman of Victoria Ward in sad Mayot of the City of
Ringaton, “The obgecnon to the defendant’s election wans that he was a Cone
teaclor nnder 16 Vie, ch, 161, see, 28 in this that he was a stockholder in the
City of Kingston Gaz Jaght Company at the e of his election, which Com-
pany then had and sull have a commet with the Corpatation of Kingsion to
supply the said city With gas ata certain 1ate 1o be pid therefor (o the aaid
Company.

Cooper and Draper for relator.
Forsyth for detendas.t.

The deferndant was elected 1o the office of allerman for
Victorit Ward in the City of Kinuston, on the 2nd Jan, Inst,
ani to the office of Mayor on Monday the 15th d y of the
same wmontl.  ‘Thu fiat was signed and’ the summons issued
on the 13th February, but the copy was not served until the
15 h, ‘The defendunt was at the tune of the election a stock-
holder t3 the amount of £140 124, 6d. in the City of Kingston
Gas Lizht Company, which Company on the 12th day ol
September, 1851, had entered into u contract with the Mayor,
Aldermen and Commonalty, of the City of Kingrton, to supply
fifty lanps with gas for £300 a-year, to be paid by the said
Mayor, Aldermen and Commounalty. The contract to con-
tinue in force until 1st Sept., 1853,

It wasobjected that the writ should have been served within

the six weeks under 16 Vie, ch. 181, s, 27,

1t was proved that defendant was, before the election and
at the present time, indebted to the Company in a large
amount, and it was urged that under 16 Vie. ‘ch. 193, the
defendant, in consequence of his indebtedness to the Com-
any, had not such an interest in the stock as would make
1im a contractor within the meaning of the statute.

Mackeszte, Judge: The fiat was signed and the rit issued
within the statutery ~ix weeks. It is not necessary that the
service should be within the six weeks. The 16 Vie. ch. 181,
< 27, merely cnacts, ¢ That the original writ of summons
shall be applied for withia siz weeks?  The service may
be made alter the six weeks.  There is no notice or protest
necessary under the statates regulating our municipal elec-
tions. A protest made or a notice given at the commence-

death of the testator, are not cunclusive.” (Doc d. Fere v. | ment of an clection might have a bearing upon the decision,
Hiil, 3 Burr, 18823 Doe d. Dorwell v. Abey, 1 M. & S. 428,) { i an ¢pposite candidate claiming the seat was the relator, as
I am of opinion that the clause of survivurship inthis will, it is zenerally keld that when volers give their votes to a dia-

placing upon the language ot the testator its natural construc- |
tion, refers to the period of distribution, and not of the death
of the testator; and that construction u;‘)pcnrs tu me to be
sanctioned by the current of modern authority. 1t must be
udmitted that the Vice-Chancellor appears to have proceeded ‘
upon a very imperfect, if not an erroneous view of previous
decisions in determining Cripps v. Holcott (1 Madd. 11,)
the first case in which the old rule was expressly disavowed §
aad in Doe Long v. Prigg (8 B. & C. 231,) a case sub-
sequently decided, and as it wonld scem carefully considered,
the doctrine of the older cases was adhered to; but the
rule Jaid down by Sir John Leach appears 1o me 1o be so
much more accordant with reason, and has been sololten
recognized by subsequent judges (Gibbs v. Tuit, 8 Sim. 132
Blewitt v. Stauffers, 9 Law Jour. ch. 209; Spurrel v. Spur-~
rell, 17 Jur. 755; and see Pope v. Whitcombe, 3 Russ.

124,) that 1 have no hesitation in following it in the present | p

case,

U.C. COUNTY COURTS.

(County of Frontenac—Kenneth Mackenzie, Judge.)
Reo, £x ren. RantoN v. CousTER, Mavor or Kincstoy.
(Reported by W, Geo. Deaper, Esq., Barnsiereat-Late.)
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Quo Warrant with Cory ~16 Vic, ch. 181,

A stockhelder in @ Gas-Com Aaving a contract with @ Municipal Corporaton
N divgualificd from m’;’ ) nmgkr o7 seeck Munieipa? (‘oqﬁm:’m.

qualified candidate, with knowledge of the disqualification,
such votes are consilered thrown away. Bat in the present
mstance the relator is merely a municipal voter, having an
interest as such in the election in question, consequently a
protest or notice conld make no difference, as the relator
cannot ask for the seat of the defendant, I think the stat. 16
Vic. ch. 173 refers only to joint-stock companies to be formed
after the passing of thut Act, and not to companies like the
Kingston Gas Light Company, formed before it; but if it
could be construed as applying to the City of Kingston Gas
Light Company, it couki not atfe 3t the decision of the present
case. Jtistrue that the defendant was, before and at the
time of the election, indebted to the Company in a consider~
able sura for gas and otherwise, but the 23rd section of 16
Vic. ch. 173, merely euacts, ¢ That it shall not be lawful for
any sharcholder who is or shall become indebted to the Com-
any for Gas, Water, rent, fixtures or otherwise, to transfer
any shares of stock held by him until payment be made to
the Company ot all sums due by the stockholder.”” This
enactment creates merely a charge u%on the stock in the
event of the stockholder becoming indebted to the Compuny
o the estent of the stock, but does not thereby divest the
stockholder of his interest therein. The defendant could only
be divested of his interest in the stock by sale, transfer or
forfeiture. The seizure by the Shenf of the stock in question,
took piace after the election for Victoria Ward ; but even if a
seizure had been made before the election and no sale followed,
it would make no difference, for the effect of a seizure would
be to bind and hold the stock, but the property would not be
altored until final execution and sale by the Sheriff. (Sewell
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on Sheriff 258, Lucas vs. Nockels 6 Hing. 182.) Hut in the
Xmem instance the Sheriff swears that the setzure wae made
y him after the day of clection. The defendant was beyond
doubt a stz~holder in the Kingston Gas Light Company, and
one of the duerturs, at the time of the election now under
conisideration.  Aund it is equally clear on the evidence luid
before nie, that the Company had at the time of tho elections
& contract with the mayor, aldermen and commonalty of the
City of Kingston to supply the eity with uag for £300 a year.
The simple question, then, iz, Wus the defemdant, vuder
these circanistances, qualified, on the 2nd Januasy Iast, to be
vlected alderman for Vietoria Ward? I not, his election to
the office of mayor falls to the srouml, as a matter of course,
Sce. 24 of 16 Vie. eh, 181 enacts «'That no persun, having
by himuself or partner any interest or share in_any contract
with or on behalf of the Townslip, Comnty, Villaye, Town
or City, in which he shall reside, shull be quahified 10 be ar
be slected Alderman or Counvillory for the same or any Ward
thereof.””  If the contract had been mude by the defendant
with the Corporation of Kingston, he wousld clearly be dis-
qualified, but the contract is made by an incorporated com-
¥, of which the defendant is a member, 1 find that the
mperial Act 5 & 6 Wi, IV, ch. 76, . 28, vontains the same
provisions s to the qualifization of aldermen and councillors
of municipal boroughs in England and Wales as o own At
with thie following important proviso: « That no peisan shall
be (tisqltmliﬁud from being a councillor or aldenmun of aay
borouglhy, by reason of his’iwmg a praprictor or shareholder in
any company which shull confract with the Council of such
botough, for lighting or supplying with water, or insuring
against fire any part of such borough.?? It is evident from the
above proviso Auu tha British Parlimment cousidesed that
etock!w?ders in compunies contracting with the wmunicipalty
would be diequalified from beinyg an aldesman or councitlor
under the general enacting words of the statute m reference
. to contracts. ¥ cannot understand how our Provineial Par:ia-
ment should have amtted so important aud useful an exeep-
tion. By 12 Vie. ch. 10, 5. 4, known as the ¢ luterpretation
Act,” the word “person” used m any staiute ju this Province
ineludes any body, corporate or politie, Then does not the
wond #person®” in the 24th section af 16 Vie. ch. 181 exiond
to corporations such as the City of Kinasten Gas Light Com.
y, and.thus to the persons who compose that Company ?

f 50, the defe~dant was disqualified at the time of hus elec-
tioit. An incorporated com%:;ny, such as the City of Kingston
Gas Light Company, may be defined to be an assembly of
persons, or a joining together of masny persons into one fellow-
ship for the 'Fhmmotmg certain purposes in a joint or corporate
capaeity. e Company is composed of several persons, and
each person has an interest in all the contracts of the Company
to the axtent of his stock therein. The defendant, at the time
he was elected aliderman for Victoria Ward, and at the time
he was elected Mayor of Kingston, hiad an interest in a con-
tract with the Corporation of Kingsten, In the case of the
Queen v, Cummings, Mayor of Hamilton,® C. J. Macaulay
decided that stockholders in the Hamilton Gas Light Comp’y,
which had 2 contmet for furnishing gas light to the city of
Hamilton, were disqualified from Ehﬁdissg office in the Cor-
poration of Hamilton, and that the election of Mr. Cummings
was void,—and ordered a new election. That decision has
not been reversed, so far as I know. It is binding on me, and
is in sccordance with the existing law, The circumstances
attending the election of Mr. Cununmngs were the same as
those at the election of the defendant. Therefore I do adjudge
determine that the defendant was not duly elected to tﬁe
office of alderman for Victoria Ward or to the office of Mayor
of the City of Kingaton, and that he the defendant do not in
any manner concern himself in or about the said officess but
that he be absolutely forejudged and excluded from further
uaing or exercising the same under prelence of the said elee-

“This judgnent was given iu February, 1833, but is not repotied,
11
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tione, aml that & proper writ of mandamus do issue to the
aldesmen and comwonalty of the city of Kingston, commands
ing thom to hokl another election for Victorin Ward for the
purpose of electing another alderman, and to elect another
mayor for the city of Kingsten, in place of the defendant,
removed, and that the defendant pay thie relator his proper
sasts.

- e e e ot

MUNICIPAL CASES.
(Digosted from 1J, C. Reporta.)
From 12 Victori, chap, 81, inclusivo.
(Continued from page 81.)

RLECTIONS.

X1l Efcction for Tinenship Councillors—Qualification rg
li»;)l{'ys——l’;x(tﬁ’cr of Returning Officer. 12 Vic, ¢, 815 14
. . T,

A returning officer had received and entered in the pell
book a vote, which was at the time objected to. At the
close of the poll, the returning officer having then learned
that he had received the vote erroneausly, struck it out, which
produced an equality of votes for the caudidates, and the
returning officer gave the casting vote. ftappeuared that othes
vates had been improperly received, which being struek out,
the candidates would stil be equal,

Burxs, J. Held~The returning officer erronenusly exer~
cised his judgment in recesving the vote. Though he dis-
covered afterwards that his judgment was wrong, he had no
rizht to alter or < Lanue the poll boek 5 aml it was his duty 10
have proceeded with the election till the electors themselives
niight have made a change in the numbems by their votes,
The ircegular conduet of the returning officer (as appeared
from affidavits) both it roveiving votes and exercizing a con-
tro} over the poll book, requires that his vote under those
circumstances should not be allowed 1o decide the elaction,
A new election ordered j—and the couduct of the returning
officer being illegal and improper, and he having clearly
atruck off the voie for the express purpose of himself s deciding
the election, he was ordered to pay the costs of relator. No
vosts allowed to the unseated eouncitior,

Reg. ex rel, Mitchell ». Rankin & al., 2 Cham. Rep. 164.

Y1V, Service of summonas in the nature of a guo waryranto—
go‘t;‘:’ 12 vlCt Ce Bl, 8. 148; ‘3 & 14 ic- €. 6" whed¢ Ao
Oy e

Buaxs, J.—Held—Personal servica of & writ of summonsin
the nature ofa quo warranto cannot be dispensed with, except
in the case provided for by the Act 12 Vic, ch. 81, sec, 148,

The power of a judpe, under 13 and 14 Vie. ch. 64, sched.
A. No. 23,0 to awaysd costs for or agaiust the relator, or de-
fendant or returning officer, “in disposing” of every case,
extends only, and has reference 1o the final determination of
each case. A case might happen in which it would be proper
20t only to give the relator his costs against the returning
officer, but alsv to make the returcing oflicer pay the costs of
the other defendant; and if a_preliminary inquiry could be
gono into before the principal defendant is in coust, for the

urpose of determining the costs the proceedings as
ar as they have gone, it might lead to great difficulty, and
at times to injustice.

Reg. ex rel, Amott v. Marchant & al. 2 Cham. Rep. 167.

) The sabstitured seetion, 18 Vic, ¢, 134, £, 27. containg similar provision so

the repeaded scction in this respects
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XI. Election for Township Councilloy—Qualification for} XVIIL. Township Councillor— Who eligible—Im; con-

voter—Copy of Collector’s Rall not furnished to Returning
Officer. 14 & °° Vic. c. 109, sched. A. No. 1

Bunxs. J. : The copy of the Collector’s Roll, which by the
34 & 15 Vic. ch. 109, sch. A No. 12,00 cLiould be furnished 1o
the returning officer, ait. sugh intended to be primé fucie a
guide for him at the electiony is not conelusive upon o judge
when objections are made to the qualitications of voters.

A party (the gaoler) who lived in apartments in the county
gaol, payitie na reat, and bettie lessee of land mted at the
annual vitlue of £10 ds., was held not entitled to vote at the
election of conneillors, as not being a houscholder withiun the
meaning of 14 & 15 Viet, ch. 109 seh. AL Noo 12

Where the returnine ofiicer was not furnished with it copy
of *he Callector's Roll, as required by 11 & 135 Vict., ch. 109,
sce. A. No. 12:—

Held, That it was an irrecuiarity which subjected the elece-
tion to be avoided, when the olyection was taken by one

ualified to urge i, although it nught not ipsa fucto remder
the clection void : and

Held, also, That the zcquiescence of the candidutes in the
election being procecded with ander these circum<tances,
lho%h it might preciude thera from dispating the validity of
the election on that ground, conld not affect the right of a
vater, who was 1o panty to suck: acquiescent armngement.

Rez. ex rel. Charles v Lewis & al. 2 Cham. Rep. 171,

XVI. Election of Township Councillors—Que warranto—
Conts. 12 Vic. ¢. 81, 13X M Viet. ch. 61,

One Robert Gillis had a farm, through which man the divi-
sion line between wards Nos, 2and 37 His house sjood on
that part of the farm included in ward No. 2, but his bam on
the part in ward No. 3. The 1ownship munieipality pussed
aby-law that the clection of township councillors for 1832,
«for ward No. 3, shiould be held at Robert Gillis’.

Daarer, J.—1leld. That the by-law must bo 1ead as mean-
ing on some part of” his property in ward No. 3, as vtherwise
it would be void. 2udly, That us the clection took place in
the house, it was null, beines without the limits of the ward.
3edly, That relator was ¢ by his quasi acquicscence pre-
chuded from subsequestly mising the objection.

Reg. ex rel. Preston r. Prestou, 2 Cham. Rep. 178

XVIL Election of Township Councillors—Disclatiner—
Costs. 12 Vic. ch. 813 13 & 11 Vict. ch. 64.

The defendant filed a disclaimer, but a day 200 hite :—

Suvruvay, J. Held, That he must pay relator Ins costs.ic)

The retuming officer having by order of a judire become a
patty, but acquitied and discharged : and the refaturs stte-
aent not beiny strictly correet :—

41edd, That thie relator should ey the officer his costs.

Previously to the stat. 14 & 15 Vic. ch. 109, it was not
necessary that itshould appear on the Callector’s Roll whether
the persons theivin named were frechulders or houscholders

Reg. ex rel. Hawke r. Hall, 2 Chaum. Rep. 182,

(b)Sce 16 Ve, © 151, scc. €5,

(c)Whereape  on wrangfully elccted s o carporate office has accepied at,
o0 1hat the offire 3s fudl, the Cuourt will it 500 suaking & sule shsolute iy tis
et fof 3 gue WarRnRo. wake 1t oie 8 the terme that the relator shioukd

trar the oxp ol the nirt disclnsmer. ihough the ey o jove
M‘N‘-d the enlice deee 1wt Uclend 32, and officrs e wtdentade to Ois S
g quire

Veg v Manle 3TN X TH W S C.Vag C L. Rep 183

duct of Returning Officer—Costs. 12 Vic. c. 81, sec. 132,

A person holding the office of local superintendant of
schools, entitled to a salary to be paid by the County
Treasurer, is not disqualitied from being elected Township
Couneillor by 12 Vie. ch. 81, see. 1320

Where the vetuming offieer improperly closed the poll, both
cindudates hiving at the time received an equal nmaber of
votes s and when i the act of recording his own vote, a vote
wis tendered by an eleetar (who had been present a long
tnae without voting) for the candidate against whom the
returning oflicer voted, which he refused to record :—

Held, That there shoudd be a new clection.

Ileld, alsa, That ander such circumstances the returning
oflicer should pay the 1elator’s costs, and alse the costs of
deiendant, if he chose to eaact them.

Quarre. whether it would be proper for a Judge in Cham-
bars under the above circumstances, to have ordered the
name of the voter whose vole the returning officer refused to
record to be entered on the poll book, iustead of ordering a
new election ?

Rez. ex rel. Amott & al. v. Marchant, 2 Cham. Rep. 189.

NIX. Quo warranto—Time within which to apply for—
Estoppel of relutor by previous acquicscence. 13°& 14
Vic. ¢. 34, sched. A. Now 23,

Macavray, CJ.CP.—~In the computation of sit weeks the
day of the election is to be excluded, whenever it follows that
the application was “nade on the last day, but still within the
time allowed.  Six weeks at all events 1s allowed to impeach
an election, althonwh the office inay have been accepted more
than a month; butif the application be not made within six
weeks, then the test is whather the office has been accepted
more than 2 month previously.

The court will nat set aside an clection on the relation of a
panty who concurred in the election, and voted for the person
whose election he afterwards attempts 1o set aside.

Reg. ex rel. Roscebush . Parker, 2 U. C. C. P. Rep. 15.

XX. Costs of quo warranto—Indemnity to Councillor.

A by-law passed to indemnity 2 Towaship Councillor elect
for the custs of a guo wvrranto, by which his election was set
aside, is illegal.

In re Bell v. Muuicipality of Manvers. 2U. C. C.P. Rep,

(2%
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DIVISION COURTS: MEETING OF CLERKS:
ALTERATION OF FEES,

Beine the only legal Periodical in Upper Canada,
and the doings of the Local Courts, their advance-
ment, working, and improvement, forming a lead-
ing featnre in the Lawr Journal, we expected to
have been informed of the proceedings at o Lne
meeting of the Clerks of Division Cournts.  As the
organ of the Local Counts, we loaked for an official
report of the business tramsacted at thiz mecting ;
but having procured @ correct repont from another
source, We may not omit a suitable notice.

A meeting of the Clerks of Division Courts, waseanvened at
the City Hotel, in Hamiltoi.. on Tuesday the 20th day of
Febroary, 1855, jor tL.e purpose of suggesting cortain ametd-
ments to the present Division Court Acts to be submitied to
the Legislative Assembly.—Present: Gea. W, Whitchead,
CPk 1Ist Div.; James Barr, CPk th Div.; and Dacid
Caufield, CPk 5th Div., County of Onford: Henry Racey.
ClK 1st Div.; Johin A. Penton, CP& 2nd Div.; Simnel
Stanton, Ck 3rd Div.; and ¥, M. Hhitchead, Ck 4th
Div., County of Brant: Wm. R. McDonald. CI'k 1t Div,,
and A. F. Begue, CPk Wd Div., County of Wentworth:
Robert Palmer, CPk 5th Div . and 8. Featon, CI'k %th Div.,
County of Halton : Waw. I3 Winterboltom, CPk 1si Div.. and
Abishai Morse, CI’k 3rd Div., County of Lincoln; Willinm
ﬂo;na'm, CPk 1st Div,, and Duncan Camphell, CVk 2nid
Div., County of Haldimand: Oliver Bluke, CV¥k 2nd Div,,
County of Norfolk ; Jolin Irwin, CI’k 2ad Div., and I8 F.
Bullen, Ck 4th Div., Connty of Middlesex ; and Thomas
D. Lloyd, Clk 1st Div. Contt, County of Simecoc.—Cal.
Whitehead wus called to the Chair, and John A. Penton, Esg.,
was appointed Secretary.

It was resolved, that the Rules and Forms appeinted by
the Judges for future practice in the Division Courts in Upper
Canada greatly increase the Iabours and expenses of the
Clerks of these Counts for Books, Blank Forms, and Station-
ery, without adding to their cmoluments. And afier an
animated and very interesting discussion it was further re-
solved to petition the Legislature for a revision of the present
Tariff of Fees. The fellowing reeolution was then proposed

PROPOSED

p—

= —r

by Abishai Morse,
Esq. o—

« That Messrs. Whitehead, Becue and M:Donald, be a
Commniittee to draft a Petition to the Legislature respecting
the present Division Courts Acts and Tantf of Fees, and have
the same transmitted to the Clerk of the First Division Court
in each County, for him 1o obtain the signatures of the Cletks
in his County, and afterwands Wansmit to the Member for his
County for presentation.”?

l-lsql, sccohdcd by Wm. B. Winterbottom,

The Petition prepared sets forth ¢learly and con-
eisely the gronnds upon which relief is prayed.

To the Honourable the Iouse of Assembly in Parliament
assembled. The Potition of the undersigned Clerks
of Division Conrts fur the County of ———y

I seey Suewrtn,

Tusr the Tarifl of Fees o e reccived by the lcsgcf‘lit‘e
Clerks of Divisian Conris in Upper Canada was established
by 13 & 14 Victoria, . 53, passed in 1850,

Titat a referener to the Retums 1o Government will shew
that this Tarift has not prodoced to the Clerks even the
sulary usually allowed to Merchants? Clerks, and has proved
totally inadequate to the sapport of competent persons.

TuaT since 830 the extraordinry rise in all the necessaries
of lite has rendered the already narrowed circumstances of
these Otlicers still more ditlicuit o bear, until the pressure
hias become <o sreat, as to compel them to imitate the
example of other classes and seek, not higher emoluments,
but <uch an addition 1o their incame, as will at Jeast equal
the indispensable increase intheir expenditure. They have
the les< hesitation in approuaching vour Honourable House
with such a Petition since they are formed that all the
employ es muder Government and in the House of Assembly
have received an addgion to their salaries, as an act of
shwple justice readered imperative by the increased expense
of hwine. and fram the faet, that a Petition to the Judges
of the Superior Conrts in Upper Camla is at this moment
before them, praying wn increase of the Fees of Attormeys
and Connsel praciising in these Courts.

Bnt imespective of all these conciderations your Hononrable
House will recollect that a conunission was appointed in the
vear 1853, nnder the anthority of an Act of Parliament for
the purpese of framing Rales for the Divicion Counts in
Upper Canada.  These Rules were promalgated on the 1t
Oetuber, 1851, by the Commissioners, consisting of 8. B,
Havrison, M. O'Reitly, . C. Campbell, Gen. Malloch, and
Jax. Rob’t Gowan, Exguircs, Judees ot the Comny Courts
and on reference to them it will be found that a large addi-
tion has been made 1o the Iabors of the Clerks, for which
no compensation whatever has been provided.—This fact
wotld alvne sceem to call for o sevision of the Taritl.

Yonr Petitioners wanll also heg 1o draw the attention of your
Henourable Heuse 1o the fact, that although the consump-
non of expensive books, and of very large quantities of
stationery, including a wreat variety of printed forms, has
been consiterably increased by the new Rules, no provision
has been made for meeting this heavy additional expendi-
ture.

In order to bring mora directly before your Honourable House
the compensation now derivable in gross by your Petition-
crsta) as Clerks of the Division Courts of the County of

. they bey to mention. that tur the year 1854 their

(3)\We may illastrate the pomition o the Clezhs of Divivion Courts m mnet
Countirs by 3 Tabular Siatcimen hetrwath piven (s County in which there
arc8 Division Caunts. 18 will be 2een by it that the highest sglary 13 tat 8 triie
over £30, while ke athers mrige britveen £10 and £10. In sowe Cosnucs
we believe the Returns will shew even tmaller valarics! Aud yet cletke
must of necenity te competent to fll the eilice 10 the satnfacimn of the Judge,
and atlc 1 sive the vequired sctaaite (=
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whole receipts were the nums sct opposite their respective | Summons for each Witness

siznatures hereto, from which is to be deducted the ex

of Books, Stationery, Printed Forms, Rent, and Fue
Your Petitioners beg to append a draft of sucha "Firiff as they

think would be uo wmore than just to the C
would not, an their opidiion, bear tou heavily on suitors,
and they pray that action will be laken by your Hosourubie
House, 1o imend the present Tarily either by adopiing the
suggestions hunbly ma
way as your Honourble
justice, think fit and reasonable.

And your Petitioners, as in duty bound, will ever pray, &e.

I Net_exeeeding

Tariff of Fees 10 bie received by Cleaks of Divisnn Counts

£5 0 0

sefereed to 1 abore Fetiyon,

|.
-"‘ .
Iﬁ-lm
.l
-

Entering evert aceount and isaiing summens, ... . SN '
Copy sununotts, panticuinrs of demaud or seteopl, cach. ..
Every suimnwns 1o witness,
FPntering Builif?s Retums, .
Entering sct-nflorotherdefe
Adjourntaent of any cause, ... ceee
Entering every yjudgment, or discharging sust. ..,
Taking confesaion of judgment. ..... ..... eesee
Every warrant, attachment, or execution.
Fovery copy of judgment 1o annmher ooty .oooveeieean.
Tr ipt or ceru of jud ut fog registration
Entering and giving notwe of jury lemg required. e e, .o .
Making out summons to sury. sixpeice each.

For every affidavit tuken. and drawmg sumc.

Filmyg each scpurute paper. .. eraee
Calling out and sweanag win , earh .
Returna 1o Treas's tolie prrd antofthe Fee Fuud,
Every gearch. 10 be paid by the pany applyng
Recciving and paving ant i <. 2 pe? cent.
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On the substance of the Petition we nced say
nothing ; the matter it contains ix fairly and can-
didly put, und discloses suflicient to establish the
reasonable and just claim of Clerks to consideration,

The services of capable and trustworthy men can!

only be secured by giving them a proper compen-
sation : and if the office of Division Court Clerk is
suffered to fall into improper hands, these Tribunals
instead of being useful and valnable, will become
a nuisance and a curse to the country.  We hope
the Petition will receive attention from the Legisla-
ture. The subject it embraces is more imponant
to the Public than to Officers, and on public grounds
should be fully considered.

Upon the proposed Tarifl’ we have a word to say,
keeping in view on the one hand the just chiims of
the Clerks, on the other the interests of the Public.
We think one half the charge, viz., 6. for Summons
to Witness, sufficient : in practice there is a separate

. Fxprenses
:m(:-:x?:l' of | incursed in !.\’ﬂ mcome
Fees disehvrging | derinvalde
recened, d:::;;:«- :xf from office,
£ sd £ 4 £ s d
T.D Tdoyd, cletk Dhivgaion Court N 1l 68 11 € 1617 ¢ | 5213 ©
T. Maconchy. cl'k Liviaaptoundo.=; 26 0 o 10 0 | >0 0
F. 8 Stephens. cl'k v, Court N 3) 39 3 3 610 3 | 315 0
A, Janline, clerk Diviaon Connt No. 4] 3212 3 68812627
John Craig. cletk Livision Court Neo, 5§ 1811 € 37611646
A. Tatterson. cletk Divisin Count N6l 10 8 6 000 vuoo
Jeha Tatle, cicek Jhvisian Connt No. 71 11 &0 118 0 n a0
G. McManns elk vt Comtt N 8. 62 23 0 12 6 9 1 10 2 6

Fense for each would be to

lorhs, while it |

de in this Dratt, of in such other | NEXT item is not very |
He se shally in s wisdom and open 2 door to improper eluims: these wordsshould

, and the churge of 1s.
o much. Entering Bailiff’s

returns might also be fairly reduced to 8d.

'The uniform charge for entering special defences
{is better than a graduated seale, and the charge
yreasonable.  The words “discharging suit” in the

vlear in s scope, and might
Le struck onty, and the following inserted in lien—
“or finul order on Hearing?s ‘The fee for filing each
piaper we decidedly object 1o as inexpedient and
unsafe ; there is no such fee allowed in the English
County Conrts, and we think it ought not to be
introduced here.

A fee for every return made by a Clerk is no
more than reasonable.  The Clerk collects and
keeps the account of fees payable to the Fee Fund
—has the responsibility of keeping the monies—is
required periodically to make a return of the same
—and for so doing receives no remuneration ! The
accounts are intricate, and involve more labour
than an ordinury Postmaster’s account,—yet the
country receives the labour of the Clerk, exacts a
duty from him, and pays nothing! This is most
unjust.  We do not agree, however, in the amount
proposed : all things considered, we think that 15s.
for cach return, including returns to the Judge,
wonld be sufficient.

The fee for search we would allow fo stand as in
the preseat Tarifl, to be only claimable if the pro-
ceeding were a year old 3 the charge, 1o commence
with the entry of the suit, would be considered
oppressive.  The fee for receiving and paying out
nonics is a guestionable one, and in its present
shape indefinite. Is the 24 per cent. claimable both
on receiving and paying out—making in all 5 per
cent. on monics passing throngh a Clerk’s hands?
No doubt rome allowance on this head should be
made, for the Clerk incurs a heavy responsibility
in having the charge of monies, and {or all monies
paid out he is obliged to obtain and file a voucher.

The Clerk should, in our judgment, gire as well
as take receipts ; we would, therefore, suggest the
following, instead of the last item in the proposed
Tariff:—

“ Receiving money paid into Court; entering
¢« same in the Books; and giving receipt therefor,
¢ 8d. in the pound.

« Paying money out of Court; entering same in
« the Books; and taking receipt therefor, 3d. in the
¢ pound.

“ (N.B. The fees in the last two items to be
¢ costs in the cause ; and, in calculating the pound-
« age, all fractions of a pound to be treated as an

¢ entire pound.)”
‘There are same services for which the proposed



Tariff does not provide a fee ; one contained in the
present Tariff is omitted. We set down what we
consider might be reasonably added :—

“ Every natice to the Judge of application for
¢ new Trial, ¢* other special application, or notice
¢ to the parties by order of the Judge in respect to
¢ the same, when required by the Statates or Rules,
“ and entering a minute thereof in the Books, Is.
¢ each notice.

“ For taking charge of, and sccuring property
¢ ~eized under attachment, such sum as the Judge
“ may order in each particular case.”

We have now gone through the Tariff, taking an
impartial view of the proposed charges : where not
otherwise noticed we assent to the reasonableness
of the charge. We have merely reviewed the matter
in the shape it comes before us. Were we to take
up the question as a substantive one, it would be
to advocate the payment of Clerks by salary for the
most part, placing the fees payable by partics at a
very low figure ; for we think that the general funds
of a Country ought to bear the expense of the esta-
blishment of Inferior Courts, and that suitors should
not be called on to sustain in their individual
capacity the whole expense of maintaining such
Courts—we look upen it as levying an income on
the necessitics of suitors.

COUNTY COURTS IMPROVEMENT : REMEDY
OVERHOLDING TENANTS.

AGAINST

For the «Law Jourunal.”

Can any one shew cause why A.B., the propricior of a cauple
of small cottuges, should nat hate the possession of collage
No. 1, which C.D., his late tenant, wrongfully and un- |
lawfully detains?—1I can, says the Late, <cause why” it'
would cost A.B. as much uscoltage Nv. 1 iscarth to oltain
1! «There is no right without a remedy,” says A1,
and I want wmy coltage.—Aak, replivs the” Larw, you are
quoting onc_of my own maxrims, bt I hare another to
eet it—+de miniinis non curat ler.”

The former maxim is somewhat too boastful, and
the latter perverted—but in sober eamest there is
virtually little protection to the proprictors of tence-
ments of small value. In such cases the remedy
against overholding tenants is worthless, for redress
is to be obtained only by action in the Superior
Courts. Though the frechold value of a tenement
is but £30—the monthly rent under a dollar—though
the party in possession does not deny that his term
has expired—yet he may hold, in defiance of the
landlord, till turmed out by the Sheriff at the termi-
nation of an action of ejectment. The overholding
tenant may offer passive resistance, or he may, at a
trifling expense, plead to the action. In the former
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‘case the landlord’s expenses would be about £7,

supposing the property to be within 20 miles of the
Court-House,—in the latter case it wonld cost the
lindlord, say £20, as much as the frechold value of
his tenement He would have a #/wht; cenainly, to
recover some portion of these costs from the tenant,
but—“can you get blood from a stone,” can yon
obtain the costs from o man who is worth nothing ?
And such wounld be the case in 99 cases omt of every
100, Nor can the loss on wrongful overholding be
estimated by the costs out of pocket merely. A
farm, =ay, is rented; the term ends just before the
sowing searon—a knavish tenant may hold in de-
fiance of honexty and law till it has passed, and the
year’s erop is thus lost to the landlord.  The law
protecting rights 1o personal chattels is on a much
better footing.

In the law of landlord and tenant a reform is
urgently required.  There is not a greater blemish
in our jurisprudence than the one pointed ovt. . the
remedy, to be effectual, must be cheap and speedy.
Such un one it is intended 10 propose—not anything
unsanctioned by precedent—not any nntried scheme
but mercly an enlargement of the admirable provi-
sions in the Chief Jnstice™ Act, 4th Wm. 4, ¢. 1,
respecting overholding  tenunts—ihis was at the
time it was devised the best remedy that existing
tribunals permitted, and though in point of expense
of little advantage, in the element of time it is an
immense saving., It enables a landlord 1o apply to
a Judge of the Ceourt of Queen’s Beneh on athidavit
making out a case of overholding.  Upon an order
of the Judge 2 writ issues, direeted to some barris-
ter selected for the oceasion as Judge to try the
question.  This ed hoc Judge, or Commissioner,

{as he is ealled, issnes his warent to the Sheriff for

a special jury 1o try the facts, and the case is heard,
as at Nisi Prius. The finding of the jury is centified
by the Conuuissioner to the Court above, and if in
favor of the landlord, a writ is issued directing the
Sherifl 1o put him into possession.

In many particulars Upper Canada has taken the
lead of Englund in legislative improvements res-
pecting the administration of Justice. For example,
in the Local Courts system, and the law of attach-
ment against absconding debtors—but in the subject
of this article we are lamentably in the background.
The statates regulating the Civil Bill Courts in
Ireland made provision for the redress of such
wrongs years ago—giving a jurisdiction in cject-
ment by landlords against their tenants when the
latter desert the premises—also against overholding
tenants, and against tenants owing a year’s rent,
&c.  And the English County Courts Act confers
similar jurisdiction on County Courts, by cnablin
the possession of small tenements, under the annua
ralue of £30, to be recovered, where the relation
of landlord and tenant coxists between the parnties
and the tenancy has ended.  Sccing then that an
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improvement in the law is necessary, that a princi-
ple on which it may be based has been adopted by
the U. C. Legislature in the Chief Justice’s Act—
that a like principle is to be found in the Imperial
Acts to which we referred, and a procedure under
them in successful operation for years—may not the
Legislature here be fairly invoked, at least to begin
in the way of amendment. No rash or sweeping
change is advocated—nor would new and untried
tribunals be necessary to cany out the desired
reform : we have no need to ereate Courts to which
to delegate the jurisdiction. There are in existence
tribunals similar to the Civil Bill Courts in Ireland
and the County Courts in England—the machinery
in our County Courts is just suited to the purposc,

The alterations proposed are these @ Jurisdiction
1o be given to the Upper Canada County Courts for
the recovery of tenements when the value of the
premises or the rent payable in respeet thercof does
not exceed £—— (some small amount) per annumm,
when the teriu has expired or been determined by
legal notice to qgnit and the tenant or occupant
wrongfully overholds.  Procedure as follows: The
Jandlord 10 file a claim stating the determination of
the tenancy, &c., and the fact of overholding. A
summons to be issued thereon requiring the occu-
pant or tenant to answer in ten days, or in defauit
to be turned out of possession.  Should defendant
plead, the case to be set down for trial at the
sittings of the County Court, or of any Division
Court ; the Judge 10 determine the Law and facts of
the case, unless cither party should demand a jury;
the decision 1o be enforeed by writ of possession,
&,y as in the Courts above.

Here is a proceeding both simple and inexpen-
sive, and in from 10 to 30 days the landlord might
have his writ of possession. The jurisdiction would
not be conferring more important powers than the
County Courts now exercise 3 every question tha
could arise in such a proceeding may now come up
in actions of Replevin or other actions involving
questions between landlord and tenant. The public
expense would not be increased, for such cases
would be referred to competent courts already
constituted.

A few cases might perhaps be withdrawn from
the Superior Conrts, but the many owners of small
tenements who are now without redress, or obliged
to seek it at a ruinous sacrifice, would be afforded
facilities for relicf, while the honest tenant would
be in a better sithation—for where there is more
than ordinary risk, there must be an increased
charge for it.

The writer has no selfish interests to serve in
what he has urged, and he does not belong to the

school of presumptuous innovaters. Speaking from .
a large expericnce, he ventures to assert that nojdebtor having,

more important measure of reform in legal proce:
dure, as affecting small right, could cngage the
attention of the law officers of the Crown. It
involves no organic change, it is defensible, it is
called for on every possible ground ; it is warranted
by precedenty supported by legal principle, and
pregnant with obvious and extensive advantages.
A.B. V.

— e o r —

LIABILITY OF SHERIFF—WRITS OF EXECUTION:

As information on the points raised by the letter
of “A Deputy Sherifi” will be acceptable to a large
class of readers of the Law Journal, we have
thought it advisable to refer somewhat fully, toone
or two of the leading decisions of the Superior
Courts of Upper Canada :—

. 7o the Editor of the “Law Journal.?
IR,

I <hall be glad to learn. through the medium of your Period-
ical. whether a Sherifl, having made a seizure of zoods under
2 writ runs any risk, or incurs any liability in aﬁowing the
sroods seized 10 remain in the possession of the defendant;
pending an arangement for settlement, or until called for by
the Sheriff? - And in a case where goods so permitted by the
Sheriff to remain in the debtor’s custody, are afterwards seized
on by a Division Court Bailiff under process of that Coutt,
what course must the Sheriff adopt to recover possession ?

Yours truly,
DeruTy SHERIFF.

As to the risk which may be run, that obviously
is matter of judgment and discretion in which one
must be guided by a knowledge of the character,
and responsibility of the execution debtor: but in
no case should a Sheriff’ permit detention by the
debtor of goods seized, without being amply secured
by bond of third parties for his indemnity. C.J.
Robinson, in Corbett Sheriff v. Hopkirk,9U. C. R.,
485, recommended the forms of Bond in somewhat
similar cases, given in Watson on Sheriffs, 379,
380.

The question of the Sheriff’s liability involves,
however, other and legal considerations. “Pending
a scttlement” implies acquicscence on the part of
the plaintiff’ in such a course as is suggested, and
such acquiescence and how far it would relieve a
Sherift would be dcterminable according to the
peculiar circumstances of the case : but that in the
absence of any such acquiescence a Sheriff does
incur serious responsibility will be secn in the
following late cases.

A Sheriff scized goods under an execution, but
left them in the possession of the execution debtor,
agreeing not to sell until just before the return of
the writ, upon receiving a receipt for the same with
an undertaking to deliver them to the Sheriff when
requestced so to do; the landlord of the execution
subsequently and whilst the goods
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were 80 in possession of the execution debtor, dis-
trained and sold them for rent due to him by the
debtor, in an action of Trover by the Sheriff against
the landlord :(—Held, That the Sherift had not, at
the time of the distress, such a possession of the
goods as precluded the landlord from hisx distress
for rent,—that Trover could not be maintained, if
the goods were rightfully distrained, and that under
the circumstances, the only remedy of the Sherift
was against the parties who failed to deliver the!
goods to him according 1o contract when thereto
requested.—MclIntyre, Sheriff, &e., v Stata et ol.y 4
U. C. C. P. Rep. 248.

A Sheriff having seized the goods of a debtor,
under an execation, took a bond for the delivery
thereof when required by the Sherifl, and allowed
the debtor to remain in possession of the goods and
carry on his business as before the seizure : and
while the debtor so continned in possession, and
after the retwrr. day of the writ had expired, a
second execution at the suit of another ereditor
was received by the Sherifl] to which he returned ;
nulle bona:—Held, in an action against the Sherifl)
for a false return, that the sccond writ took prece-|
dence of the first and bound the goods, and that
therefore the Sherift was liuble.—Cuastle v. Rutlun,
Sheriff, &c., 4 U. C. C. P. Rep. 252.

The above cases would decide the question put |
relative to a Division Court Bailifl; the Sherifi could |
take no action against the Bailiff' for the recovery
of the goods: but must have recourse on the
security he would have taken for their production
from the debtor.

Prorosep AsBREVIATIONS.—In order to give as
much reading matter as possible, the following
abbreviations will be found in our columns after the
present issue. Our contributors and correspondents
we leave to follow their own inclination. We trust
they will see the great economy in room these abbre-
viations will secure :—D, C. for “ Division Court,”

D. C. Act for “The Upper Canada Division Courts |}

Act of 1850,”—D.C.E. Act for “The Upper Canada
Division Courts Extension Act for 1853,”—Co. for
¢ County,”—Q.B. for ¢ Queen’s Bench,”—C.P. for
¢ Common Pleas,”—Plt. for « Plaintitf,»—Dft for
¢ Defendant,”—J.P. for ¢ Justice of the Peace.”

DIVISION COURTS.
(Reports in rclation to)

ENGLISH CASES.,
Q.B. CARTER v. SMzTHt. Jan. 30.

County Court—Power of Judge in matlers of Practice—
New trial—Prohibition—Rules of Practice.

By sec. 89 of 9 & 10 Vic. . 95, the Judge of a County Court

URNAL.

fany time.

kas ¢ in ecery case the power, if he shall think fit, to arder |

5

a new trial, upon such terms vs he shall think = casonalble.”?
Ry the 1413t Rule of Praciic» sthe party intending to
apply must, 7 clear days befure the holding of the Court
at whick the application is ta 60 made, deliver a notice in
writing™ to the Clerk and the opposite party ; and unless
the application be made asth rrindivecled o subsequent
upplication fur that puspose can be madr, unless by leare
of the Judge.”

The defendunt pot futcing cicenthe7 daysnolice aryequirved
by the Vi1st Rule, applied al - sulisequent Court o the
Judge to eorant a acw Irial, which application was
granted.  The Court refused to mule  “solute a rule for
« Prolibition to restrain the Judze from granting a new
trial on the ground that it was o matler of Praclice on
which he might earercise his discretion.

The action was bronght weainst an undervradnate of
Oxtord for £23, the items consisting of hnnting whip, studs,
money lent, &e. There was a plea of infaney.  The jury
considered the goods necessaries, ad fonud a verdict for
pluntitt, At the nest court detendant applied for a new uioals
o notice of his intention to apply had been anven. Plaintite
objected to the application beine wade, bat the Judue held
that under the 141<t Rule he had diseretion to waive the
abjection, which he evercised, and geted a new trinl. A
rule had been obtuned for a prolubition to restrain the Judge
from proceedineg any further i the matter.

Grifitle shewed cause.—1t i« submtted that at is for the
Judge in his diseretion to wiuve the rale ot he think fit. He
s @ jurisdiction under Rulee 1H 10 do so. This s 4 mere
matter of practice, and thi< Conrt will not interdere with the
County Court Jude in matters of practice.

Cripps, in ~uppart of the rule.—I1f that rule may be dis-
pensed witn, the succesctud party in an action in the County
Conrt will never be safe 3 a new trial may bee applied for at
(Lord Camervrr. Cuhl, It 1s in the discretion of
the Judge to wrant it or nut. )

Lord Cavenerr, C.l.—I am oi opinion tuat i, 2round has
been shewn for grantinge this prolibition. A discretion i
vested in the Judees of the County Courts. By sec. 89 of 9
& 10 Vic. c. 93 the Juldae has ¢in every case the power, if he
shall think fit, 10 order a new trial upon such terms as he
shall tlunk reasonable, and in the meantime 16 stay proceed-
ings.”

Then looking at rule 141, if the application for a new trial
be not made as therein directed, +¢ Bo subsequent application
can be made unless by leave of the Judge, and on such terms
as he shall think . 1f, then, reasons satisfactory 10 him
be adduced why he should, notwithstanding the want of
roper notice, grant a new trial, it would be monstrous to say
that he had not the power to Ju sa. It seems quite analogous
to the rules guiding the Superior Courts, which are very
useful as general rules, but in special circumstances the
Courts have the power to dispense with them. This is a
matter of practice. The Judie of the County Court had juris-
diction, and in the exercise of his discretion he has granted a
new trial.

CorLerinGE, J.—1 should have been very sorry to have been
compelled to make this rule absolute for a prohibition. because
the arzument for it is founded on a very strict construction of
rule M1, If Mr. Cripps’ avgument be good for one particular,
it is good for all. Suppose through some inevitable accident,
or by the misconduct of the other side, notice had not been
aiven in time, or what was necessary Lad not been done,
could it be said that the Judge wis so tied by the rule that he
could not dispense with the notice and could not grant a new
trial?

WicutMay, J.—I am entirely of the same opinion. Under
the 89th sec. of 9 & 10 Vie. ¢. 95, the Judgo had a general
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power to grant a new trial.  ‘That Act was followed by 12 &
13 Vic. ¢.' 101, and the rules made by Judzes of the County
Courts, and approved by the Judaes’or the Superior Courts
uder see. 12, afierwarnds becasae an Act of Patliament,

There is a well hnown disinetion befween elanses directory
and obligatory.  These rales ate werely for practice, and are
g0 to De considered.  They are directory, only, and not obli-
gatory.,

Croxrrox, J.—The rules of the County Court in this case
are very analogous to onr rules, as to granting new trials.

Rule discharged without costs.

{The84th section of the Division Courts Act of 18503 taken
from the 89th section of the English Act of 9 & 10 Vie, c. 95,
hut a proviso which is not in the English Act isadded in ours,
viz. 2 ¢ Provided that such new trial be applied for at furthest
¢ within 14 days, and good grounds be shewn therefor by the
é party so applying.”

Division Courts Rule No. 52 appears ta have been partly
taken from the English mle 141, but does not give any such
discretion to the Judyge as w the English rule is contained,
(indeed the Sith section of the 13th & Lth Vie. ch. 53 s per-
emptory that the application must be made within 14 days)
and the whole tenor of our Rule appears 1o reguire notice to
the opposite party, &c., as a condition preccdent to moving
for a new trial.—Ed. L. J.]

Reports from Dicision Courls.

—_—
(County of Lambton.—Read Burritt, Judge.)
McCaRT AND ANOTHER D. YOUNG.
(Reported by 1% T, Pousecny, Esq.. Clerk of the Peace.)

Law of average ap lication {o inlund waters—Action for
j];c:ght and arerage.
[Decemder. 1831.)

The plaintiffs being owners of the schooner % Loyalty,»
received on board their vessel a quantity of bricks, at Chat-
ham, belonging to the defendant, to be carried thence to Port
Sarnia. The vessel on her voyage across Lake St. Clair
encountered a fog, ran aground, and the wind rising, the
captain was compelled to threw overboard 7,500 of the bricks,
in order to save the remainder of the bricks and the vesael
from destruction.

The plaintiffs claimed for freizht, and also a proportion of
the expences incurred in saving the vessel and remainder of
the cargo as average, and the particulars of their demand took
into account the loss of the defendunt’s bricks, and made the
vessel contribute its average share of the Joss.

The plaintifis having proved their case as stated, and the
defendant alleging for defence want of care and unskilfulness
in the conduct of the voyage as a bar, the learned Judae
charged the jury, and said the case was not new, but rare in
this country, where the maritime law was seldom called into
requisition’s_and it had been strongly urged by some, that it
was not applicable 1o.ml:md waters. He, the learned judge,
Aid not hotd that apinion. The Court of Queen’s Bench, in
Grorer vs. Rullock, 5 U. C. R. 297, had held that the mari-
time law did extend to inland waters and fully sustained the
principle of average. That if the jury werc of opimon from
the evidence that there was no unskilfulness or carelessness,
and that the expenses incurred were unavoidable and abso-
lutely necessary for the preservation of the vessel and re-
mainder of the cargo from destruction, they should find for

the plaintiff the amount of the claim; if not, then ouly for
freiaht of the bricks which were delivered at Port Sarnia.
‘That the jury were to be satisfied that there was not a mere
fancied apprehension of danger to justify the throwing over-
board 2 purtin of the cargo to save the rest, but an absolute
and imperative necessity.

The jury save a verdict for the plsintifis for the whole
amount claimed.

(Connty of Lambton.—Read Burritt, Judge.)

YousG 2. McCART AND ANOTI(ER.

(Reported by I, L. Panssett, Fag.)
Esteppel—Oieners of vessels nurigating the inland lakes not
contmon carriers.

{February, 1858.3

This was an action of tort to recover damages for the Joss

of 7,500 bricks of the plaintifl which the delendants had failed
ta deliver to the plaintitf,

The plaintift set forth in his particulars of demand that de-
fendants are caommon carriers by water, &c., and as such
plaintif’ caused to be delivered to them, on board of their
vessel at Chatham, 22,500 bricks to be by them carried and
conveyed from Chatham aforesaid to Port Sarnia, for certain
reward to be paid, &c. Yet defendants did not, &c., but on
the contrary took such little care of same, and behaved so
neadigently and impradently abont the same, that a large
portion, to wit, 7,500 of said bricks, were wholly lost to
plaintitf, aud he claimed damages, £10.

Defendants put in a written plea, in substance as follows:
That plaintifl is not entitled to recover because they say that
in this Comit, wherein defendants were plaintiﬂg and the
present plaintiff was defendant, the then defendant and now
phintift claimed by way of set-off the value of the 7,500
bricks for which damages are now claimed by him, in this
cause. Moreover, that the subject matter of his demand in
this eaunse, and the value of the 7,500 bricks, whereof the said
damages are now claimed, were stated, and allowed by the
then plintiffs in their partienlars, by way of eredit in a {‘ust-
g the averaze.  And upon the trial the said matter or claim
in this suit was adjudged and allowed, as will appear by the
record ard pioceedings thercof, and which defendants now
pray may be brought into Court and inspected by the Court
on the trial of this cause.

On the cause being called, the plaintiff ’s attorney requested
a jury to be impanelled. The defendants® agent asked the
Judge to read the plea which had been put in, before the
jury was called. The Judwe, upon reading the plea, refused
any submission of merits until the matter of the defendants’
plea was disposed of ; and after examining the proceedings of
the former suit, gave the following judgment :—

The defendants contend by their plea that the subject
matter of this suit has been already adjudicated, and that the
plaintiff is estopped. Upon reading the record of the proceed-
mgs in McCart & another vs. Young, it appears that the
then plaintiffs, in sdjusting the average claim, credited the
now plaintiff with the value of the bricks thrown overboard,
allowing the same number and the same price. Whena
subject matter has once been litizated and finally adjudicated,
their is an end of i, otherwise there would never be finality
or end of litigation. The defence in the former suit was neg-
lizence, and that was as effectually urged when the plaintifi
was defendant as he could now urge it as plaintiff. He sub-
mitted his defence to a jury, and that jury found against him,
and he now wishes to try his chance as plaintiff with another
jury. This I cannot allow even if the amount he now claims
as damages had not been allowed by the jury. It would be
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wrong for me to allow a subject matter of defence—already
fully adjudicated—to be u cause of action, merely by the party
clnau%l)gg his position from that ot defendant to plaintit. There
must be judgment for deferdant with costs.  [See Qutram v.
Morewood, 3 East.; Russell v. Rowe, 7 U. C. R, 48%; and
Eastmure vs. Lawes, Easter ‘Termn, 1839, Com. Pleas, Eng-

land, reported in the Jurist (New Yurk) No. 6, page 475.]

{County of Wentwurth—Alexander Logic, Judge.)

Ex Parre W. R. MacpoysLp.

IN RE ALxx. MAWHINNEY €5, JANES GIBSON, AN ABSCONDING
DEBTOR,

W. J. Brown v. James Gissox.
SiLas Boxp vs. Janes Gissox,

AMtachment—Priority of cluim of attaching creditor.

This was an application by Mr. Macdonald, Clerk of the
1st Division Coust of the County of Wentworth, to deternune
to whom cestuin suonies now in Court shall be paid.

An attachment was sued out by Mawhinney, under which
certain perishable goods were seized aud sold, and the money,
amountimg to £5 17s. 64., paid into court.  Mawhinney ob-
tained judgment, and on the 13ith January, 1853, teok out
execution. Previous, however, to the suing out of the attach-
ment, the other execution creditors hud obtained judgments,
and after the issuing of the attachment, but before Mawhiuney
had taken out execution, the other plaintiffs took out execu-
tious—Brown, an the 3rd of Jun., 1855, and Boud on the 4th
of lag., 1855. The attaching creditor claimed the money,
and also the execution creditors, the amount being insuflicient
10 pay all.

Logix, J.—I think the attaching crediter, Muawhinney, is
entitled 1o the money realized from the geods seized under
his attachment and paid into court.  The 64th section ot the
Division Courts Act of 1850 authorizes the issuing of attach-
ments from the Division Courts, and points out the mode of
proceedure. In thut section it is enacted as follows :—

4 That the property seized upon any such attachment shall
s be liable to seizure and sale under the exceution to be issued
< upon such judgment,” (that is, the Judgment in the attach-
ment suit) «or the proceeds thereof, in citse such propesty
“shall have been sold as perishable, shall be applicd in
 satisfaction of such judgment.?  And in the following sec-
tion, the 65th, the mode of proceeding by vther creditors
desiring to participate m the property is puinted out. Jhe
intent of the statule appears 1o be to give creditors suing out
antachment a sort of lien or cluim upon the property svized
under the attachment until judgment is Obluillel}, when the
property is to be sold, or the proceeds in case of a previous
sale, applied in satisfuction. The stutute provides for the
claims of other creditors by allowing them to take ont attach-
ments, and share pro rata with the first attaching creditor §
if they neglect or refuse to do this they cannot by any other
means, as by first obtaining execution, deptive the attaching
creditor of his claim upon the property.

In the Superior Courts the law appears to be the same,
except in cases where the execution crediter had sued out
process and served the debtor personally prior to the issuing
of the writ of attachment and obtaining judgment before the
attaching creditor.  In such cases the execution creditor is
entitled to priority by the 4th sec. of the Act 5th Wi IV, ¢,
5, and see also Bank of British North America ¢s. Jurvis,
1U.C.Q.B. R. 182, The making of such an exceplion
shews that in the contemplation of the Legislatuie the claim
of the attaching creditor would in general prevail. There is
no such exception in the Division Courts Acts, and I thiuk
inall ca,}t:“s where goods are seized under attachment, even

-~

after other creditors have obtained judgment, the claim of
the attaching creditor obtaining judgment is entitled to
prevail, and that the goods must be first apyhed in payment
of his judgment. { think, therefore, that the money should
be paid over to Mawhinney.

[The point involved in this case has been decided other-
wise in some Counties, but on what grounds we ure not
informed. Judge Lugie®s views, we have heard, acs:ol'\i
with those of Judiges Guwan and Matloch, both having decided
in the same way. So fur as we see, the decision i3 sound.—

£d. L. J.)

(County of Essex—A. Chewett, Judge.)
Davis o, Tur Musicieari1y oF WINDSOR.

Aetion _for work and lubyur—Contract with QMporalIi?n not
under seal—flow fir equity und good conscience relieve.

The plaintiff sued for three days? levelling for side-walk uf
a street, and amount paid the men employed.  The perfonn
auce of the woik, its value, and also that it had been done
under the direction of the Buard of Worksof the Municipality
of Windsur, were respectively proved.

The defendant vontested the claim on several grounds :

Ist, ‘That it was for work to be done by one Donelly (unders
a sealed contract) for the Municipal Councit for 1854.

2ndly, If not so, that the Board of Works had no.rio.ht t«:
employ the plamtiff, but enly 1o supesintend the work e
qguifed by the Couneil.

drdly, That in any case, there could be no valid contract
with the Municipat Conueil, unless under seal.

To support defence, the sealed contract of I?Onplly vg’;tlt
the Muugeipahty tor 1834 to pevfonn certain levelling, 3 Li‘,
was put in 3 and Donelly stuted that he com leted his wor ¢
under the contruct,—that there was dissatislaction amaonge
the inhabitants and the Connedl, and they required it to be
altered and done ditierently,—that plaintitf mide the altera-
tion undvr the direction of the Board of \Vurks,—-th:;: the
municipality had the benefit of plaintl’s work, and that if
he (Dostelly) hiad done it, he should have c}xn!ggd for it as an
extrit. A witness also proved that the plaintifl was not en-
ployed by auy resolution of the Municipanty.

Curwerr, J.—In ordinary cases between individuals th-;
plaintiff conld recover where a party, clerk, or ngcm,dnr;:clcu ]
another without h s express leave 10 do any work fur him of
w beneficiat nature, and necessary w be done, i any malter
which he was obhged to do, and lawfully carrying on.
such used the work, being well done and answering his
purpuse, the law considers he had tacitly assumed and f*d"j“*-ffl
the work, and thereby impliedly agteed o receive it 1a
waking use of it.

The question then arises whether the Board of Warks had
a rizght to direct plaintil 1o do thus work as far as the plaintitt
wits concerned. I think impliedly it had, as the work was
necessary prepatation for the planking of the strect and mge-‘
walk by the ccntractor for thut purpose, whio was furs e
with a working plan, and the plaintiff completed the \;}"?(x
without ubjection or enquiry by the Municipal officers. 2his
{ take to bz the assuming, adopting, and impliedly accepting
by the Council of the picee of work. If, asis contended, the
work is the same as iutended in Donelly’s contract, the
Municipality haviug rejected Donelly’s petformance of 1t
must louk to kit 3 but 4s it would not in at ordimary cise
deprive the plaintifl of his right 1o recover, does it in the case
of a Municipali'y, whero the work done is within the scope

of its autherity 7 I think it sheuld not, where the centtact,
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express or implied, 1s in a small matter, or exceuted, asin
this case, and incidental and necessary tothe carrying out of a
much larzer contract (Flauki\\g walky) which could not be
carried on till this small piece” of work was first completed.
No attempt is made to say that the work of plaintitf was repu-
diated as wnskilinlly or insufiiciently done, and theveby reaily
of 1o use to the Mwmeipality ; the evidenee being quite of a
contrary nature. [ think, therefore, that justly and equitably,
and therefore in this Court Jegally, the plaintifl must ecover
the reasonable price of the work against the defendants, the
Municipal Counceil of Windsor,

In the Superior Courts, there has been Iately some conflict
as to the necessity of sealed contraets in similar cases, ‘The
cases on the pomnt e Clark v 'The Hamibon and Gore
Mechanics® Institute, 12, U, C. B, R, Rep., 1385 and Mar-
shall z. The School 'Irustees, &e., of Kitley, 4, U. C, C. I
Rep., 373, (see 1, U. C. Luw Journal, p.” 26, note *). I
the first mentioned case, it was held that upon an excecutory
agreemem, the plaintith must prove a contract under the seal
of the Corporation, unless the caiuse of action should be of
that trivial kind, and so constuntly recurring in the course of
their business, that it wonld be absurd and intolerably incon-
venient to esact such a formal undertaking. But when the
contract has been executed, and the Corporation has bene-
fitted by their labour, and that in the cowse of business
within the scope ot their charter, the law saves the Corpora-
tion the trouble of undertaking, by their seal, to pay for what
they have approved. I think that these services were of
such a nature ; but even were it otherwise, as the plaitiff
performed the work which was necessary for the Corporation,
and they having subsequentiy prolited by it, the claim of the
plaintiff comes within the \\-or(rs of the Division Court Acts,
as “just and agrecable to equity und good conscience.

Judgment for plaintiff, £6 Js.

R i —————————————vease—

———

MONTHLY REPERTORY,
Notes of English Cases.

CONMMON LaAWwW,

CooPER ©. Parken.

EX. C. Feb. 1st.

Consideration—Acceptance of less sum in satisfaction of
greater—Pleading.

The withdrawal by a defendant of a plea of infancy, whether
true or fulse, is a sullicient consideration for an agreement on
the part of the plaintift to accept a smatler in satisfaction of a
greater sum.

Judgment of C. P, affirmed, 14 C. B. 118.

Parke, B.—The satisfuction pleaded in this case is clearly
sufficient, and the plea is good. Where the thing given in
eatisfaction of a liquidated debt is of uncertain value, the
Court will not interfere to inquire into the sufficiency of the

consideration it discloses, or sct a value upon it.

C.P.

Saart v. Harnive,
Frauds, Statute of s. 4—Intcrest in land.

Jan. 24.

A., a tenant from year to year of a milk-walk, agreed with
B. to yield up possession to B. and permit him to occupy the
premises, and 1o assign over the stock in trade to B., and to
retire from the business and suffer B. to carry it on j the con-
sideration on B.’s part being to pay A. £80. 'There was no

agreement or assignment in writing. B. was let into posses-
sion and paid part of the consideration money, but refused
to pay the balance, alleging that the mitk-walk did not accord
with A%s representations. AL having brought an action on
the agreement to recover the residue of £80,

Held, That there being an interest in ]m}d in question, and
no writing within &, 4 of the Statute of Fraude, A, was not
entitled to recover.

C.C.R. Feb. 3.

Cross-examination and reply, vight of—Acquitted prisoner
called as witness—Crimwnating evidence—Co-defendant.

ReGina v. Luck, Burberr & Cox.

At the close of the case forthe prosecution of three prisoners
defended by separate counsel, one was acquitted and was
called as o witness on behalf of one of the two remaining.
‘This witness eriminated the other prisoner,

IIeld, That the counsel of the prisoner eriminated had a
right to cross-examine and address the jury on the evidence
so given. That as this right had been refused, the conviction
of the prisoner must ho quushed, although the Coust had
offered to put the questions suggested by lus counsel,

E.X. Dosix v. LARKAN. Feb. 3.

Bill of Exchange—Plea—Holden for special purposes.

To an action on a bill of exchange by D., the indorsee,
against L., the accepror, L. pleaded that M. drew the bill
which was accepted by L. and indorsed to D. for the purpose
of . getting it discounted, and handing the praceeds to L.
for L.>s own use, but that D., colluding with M., got it dis
counted, and handed ouly part of the proceeds to L., and that
there was no other consideration for the acceptance of or for
D.%s holding the bill.

Hleld, On motion non obstanle veredicto, that the plea was
gOO( .

CHANCERY.

Tue Paris Cuocorate CoMpany v. THE CrysTAL Parace

Vv.C.S. Comraxny. Feb. 3.
Specific performance—Agreement for a lease—Vayiation—
Injunction.

When an agreement has been varied, the Court will not
decree specific performance unless there is certainty as to the
variations, which must be consistent with thé original agree-
ment: nor where the violation of the agreement as to its main
subjeet matter may be adequately compensated by damages.

But semble, every stipulation of the agreement need not be
suck as, if it stood alone, would be specifically perfomed.

Semble, also, if the parties themselves did with an incom-
plete performance of an agreement on the footing of pecuniary
compensation, neither witl obtain relief in equity for the non-
performance of the entirety of the agreement.

M.R. Coarp v. HoLpERNESS. March 3, 5.
Will—Construction—Estate effects, and Property.
Gift of all cstate, cffects, and property whatsoever and



whetesoover.—Helid, 10 be sestricted fo persoualty by the |

general scope of the will,

V.C.W. Sakpness v. iloinay, March 15, 20.

Executor—Rencwal of lease—Corenant by testuator.

Lease to B. for 21 years, with a covenant by A., the lessor.
that he will grant o new lease at the expiration, for « further
term of 9 years, and by B., for himselfy his cxeeutors, ad-
ministeators, and assigns, to execute i counterpart of such
new leuse. B. dies before the exprration of the 21 years,

Held, (followivg Phillips ». Everard, 5 Sim.) that the
executors who had admitted assets were bound 10 exeente the
new lease for the further term, witeh had been tendered to
them.

]

corucspounnpcucCe.

To the Editor of the « Upper Canade Law Journal?
Dear Sir,

Within the last few days [ have been shewn a Circular,
signed by most of the legal practitioners in Toronto, to the
effect that certain increased Agency Fees would be required
by all signing the document [ referto.  Yon have doubtless
seen it, and it 1s unnecessary for e further to refer to it.
But I would, though the medium of your very useful paper,
offer a few remarks with reference thereto, which have sug-
gested themselves to me, while probably many gentlemen
whose names are appended to this agreemen, pliced them
there without giving the matter a thought, simply induced
ta do so by the %xct, which it 15 not my objeet now to dispute,
that many of the Fees for Azency are very inadequate to the
duties required and the Jabour und time expended.  With
regard to myself 1 may remark, that I was never asked for
my signature, and never knew of the existence of this Cie-
cular till within the last week, and consequently have never
had an opportunity of expressing any opinion on the subject.
But on reflection (induced by my having to consider whether
Tagreed with the object of this Circular, or the means adopted
to carry it out, and should therefore notify those gentlemen
for whom I act to that effect, or not) several, as they a?pcar
to me, grave objections to the course pursued present them-
selves to my mind.

1 pass by the question itself, whether the fees for Agency
demand revision and increase—I will go further, and admn
that oftentimes they are inadequate—neither will I abject to
any unfairness toward the country practitioners, involved in
the mode adopted to eflect the end in view, but do think
that on professional grounds it is open to many objections.

In the first ip]acc, I cannot but think that thisis a precedent
1o a system of ¢ Clubbing>® for a higher tariff, against which
I most decidedly set my face, and fervently lwpe that, at
least in our gm{essnon, we may never be diiven to such
extremities; besides, I see no end to it—neither can I foresee
to what purposes it may be applied : I would therefore object
to it at lge very first.

Again, when a step of this kind depends on the views taken
by each and every individual, who is asked to agree to it, a
door is at once opened to dissension between the members of
the profession; you risk that unanumity of fecling and uni-
formity of practice, which hitherto has always existed
amongst us, and which is the very e¢ssence of that < Esprit
du corps ** which I trust may ever be seen in our profession.
What perhaps is still worse, a temptation is held out 10 any
unprinciple

practitioner to refuse tv accede 1o the step con-
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templated, from e very hope that he wmiy possibly benefit
thereby in obtiwmng, for that very reason, an increase of that
cluss of business 3 and all this because the change is effected
by no competent authority, to which every man would feel
not only justitied in yickling, but even bound to, no matier
what his own ideas miglt be.  If it be true that as between
the Prutepal and Agent, the relation is of so private a char-
acter, that the Courts would deeline makine o rule on the
subjecty or the Legislature to pass an Act to regulite the Fees,
at feast we might have a proper committee formed to report
on the subject : or better still, an ¢ Incorporated Law Society??
under whose cognizance all such matters might come, l{ut
while it is @ inatter of mere private opiniey, though it may be
very ttue for Messrs. A, & B in a very Jarze and luerative
practice of their own, to say that it is not wosth their while
10 attend to ageney duaties, unless at a higher rate, it may be
quite untrue for another who is just beginning his profession
to say so.  The proof of this is that there is scarcely a
practtioner of any eminence, who has not for years been
engaged in agency business atthe old rite of fees. ™ 1 confess,
to e, who only within the Jast few weeks undertook to act
as agent for a gentieman practising in the country at the old
established tarit for agreney, it seens an absurdity 10 write to
him now and say that I suddenly feel the agency fees are so
inadequate, that in justice to myselfy 1 consider they must be
increased 3 and yet, unjess I say this, I must confess that I
simply follow suit—an admission 1 do not feel at all desirous
of making.

Again, I do not think it is fuir to the junior members of the
profession. A few seniors determine that they will not trans-
act a cerlain species of business at the recognized rates 3 now
if they simply dechined to act unless at increased fees, 1t 1s
true that probably much of that business might find its way
from them into the hands of juniors 5 and if #t did, 1 don’t see
the «t objection, that w flen a wman has 1eached a certain
peint m his pofession some of the simplest descriptions of
practice, should be given up by him, and thus his success
should indirectly be beneficial 1o those whose turn has yet to
come. But it you intraduce this system—the moment a man
thinks he can atford 10 demand a higher e for his services,
he gets a few, whoare in the same position as himself, to join
lum—ithey sign their names to a dechuation 1o that effect,
and, as | lhinﬁ', a false influence mduces younger men to sign
their names, without the smine reasons for doisg so, becaubse
they don’t like to oppose their brethren of higher standing.

If such a change is not etfected by same competent and

:\ckuowlcd.gcd authority, then it is far better 1o leave it as it
is, and as it has for years been recognized.

If the relation of Principal and Agent be purely a private
one, it should nat be sought by a side wind to make it aquast
professional one.  If 1t be as 1 conceive it really is a profes-
sional une, 1o change shou'd be uttempted from what is recog-
‘rll_i'/.ed, wnless by acknowledged authority which no one could

ispute.

_ For these reasons I cousider that, however just the end
itself may be, the means adopted for eflecting it are faulty
and objectionable.

I enclose may name, which is entirely at your service,
should any one care to_know it. Possibly my remarks mauy
call forth an :nswer, which will satisfactorily dispose of m
objections.  If so, no one will be better pleased than myself,
nor will any one then more readily accede to an arrangement,
of which, at present, I cannot feel justified in approving.

I remain, dear sir, truly yours,

Toronto, April 25, 18535, Z. N.

{The subject matter of the above Letter is interesting and
of importance to the members of the profession generally—
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especially sv to those who areresident inthe country.  Want of
space and the late period of its reevipt, prevent fusther retmarks
than an expression of our individual acguiescence in its con-
tents, especially in the suegestion of the formation of an
Incorporated Society, or Tabunal before which all matters
connected with the minor branch of the Profession might be
submitted, and which we cannot but think would tend to the
ntore general maintenance of high professional fechng and
strictness.  We insert it without delay, as the Lew Journal
thus attains one of its vbjects in affording room for discussion
of Professional matters, of which there is no other opportunty.

—FEd. L. J.]

ey

THE STUDENT’S PORTFOLIO.

and seasons, as if it were only the performunce of obligation ;
but it is # part of his being, an ever present peevading influ-
cree, moulding his thoughts and guiding his actions, seen
upon his face and heard in his voice.  Christianity, the lute
of lore, whose divinity is in nothing so provelas this—that it
ts the only religion the world has known that is not a rite but
u feeling—is visible in all his sayings aud doings, public and
private ; and thus is the stern and lofty honour of the gentle-
man gracefully combined with the miidness and loving kind -
ness of the Christiun. If the high calling of the Advoce e
be rightly estunated, the advantages of—nay, the necessity
for—the possession of such a character, will be readily ac-
kuowledged, 1t will be required aliko for self-sustainment
in the discharge of his diflicult duties, and to enable him to
influenee the minds of his fellow men,

NOTICES OF NEW LAW BOOKS,

THE ADVOCATE=EDUCATION=MORAL TIRRAINING,
(Continued from page 20.)

To be a gentleman is viehtly held in higher esteem among
gentlemen than to be a nobleman 5 for the latter isusually the
accident of fortune, and the title independent of personal
worth ; the former 1s niture’s endowment cultivated by edu-
cation, A Duke cannot be more than a geatleman, but he
may be Jess. The word, lowever, 1s not used here in s
vulgar sense, as descriptive of any class or cailing, or of any
circle, social, religious or polttical; nor even is it intended to
designate any degree of wealth or poverty, but simply the
man, be he of any rank, who, to that instinctive seuse of
right which shrinks from the very shadow of wrong, adds that
consciousness of kindred with hwmanity which makes him
respect the rights and feelings of others, and establishes a
sympathy between him uud uver'{ soul that is.*  Tlus is the
characteristic of the gentleman, whatever his ereed or ¢olour.

But to this proud title one more proud should be jomed in
our time and country—a title which implies something more,
and claims other and loftier duties.  The Advocate should
aspite to be the Christiun gentlemun.

To the characteristics described as belonging to ¢«the gen-
tleman ¥ ; everywhere, the Christian Gentleman will add
the sanctions of Rehgion. That which in the one cuse is
cultivated instinct uscends in the other to the distinctron of
duty.}

But the superiority of the Christian gentleman lies not in
this alone.  Ever present to his contemplations is a code of
the purest and lottiest ethics, and a model of sublimest vir-
tue.  His prety 1s not a formula, or an observanee of times

{'The following Notes, and thosc which will hereatter uppear to vur extracts
from the “*Advocate ? ure not in that work, but are intended to further atius-
trate the important subject treated of —Ed. L. J.)

oThe lawyer, when ke becomes a lawy ef, ccasesnot tn he a man; whea he
yeceived from the guardians of his arder the ladges of his callng, he laid not
aside anv of those sympathies waich shauld warin every brother of the husnan
race. I the Pugan conld say—homo sum, honany wiil a sne ahenum puto.
much more can he.  Gon. by s Provades oc, hias appointed divers orders of
men in the State, cven as h:; has llu!thc human Jm}l)‘ sct Lunous members, uo

e of which can say to another 1 have no tieed of thee. .

o } *The Latwyer, by O'Brien,

Charity is the end of commandment, and the end of the commaud is love
lave ta Gop first, aud love to our ucighbours afterwards, as from accessity
springig from love to Goo, nid

id,

$\Whatever may be wanting. enher ain the laws of men, or the laws of rearon
and conscience, 10 mmake us yust and mereiful, 1s abmndantly supplied by l‘he
laws of Gon, by which all will be restrined who walk huomibly with Him. For
theae. far from being hinuted ke human taws, tu whit only regards the bady,
reach 10 the very innermost recesses of the soul; and by their sanctions are
fitted to withhold us. not harely from sich crimes as would render us ahnoxious
1o Civil judgment and outward tnbunals, bat from every the leastampunity which
can siain and deform us withis.  They cenaure not only our actions but even
our walls, notonty cut foulest mirdumeaanrs. but the svery thoughts which give
them buth.
Heazhecse.

English Reports in Luw and Equily ; containing Reports
o}/: Cuses in the House of Lords, Privy Council, Courts of
squity and Common Law, and in the Admiralty and
Eeclestastical Courts : inrcuding also case in Bankruptcy
and Crown cuses reserved. Edited by Edmund H. Bennett
and Chauncey Smith, Counsellors-at-Law. Vol. 25. $2.

Boston : Little, Brown & Company, 1855; pp. 674.

‘The cases collected in this volume of the «English Reports®
of Messrs. Little, Brown & Co., include those in the Common
Law Courts to the end of the year 1854. The series will be
continued henceforth, we observe, in four volumes annually ;
three being devoted to Law and one to Chancery cases. The
Editors have, without any alteration of the text, interspersed
throughout the work notes as to the American Law on the
subject of the decisions, which render it additionally useful.
Its price places it within the reach of every one, and should
be an additional recommendation to those of the Profession
who, residmg in the country, may not have the advantage of
mumediate access to a Law Library.

APPOINTMENTS TO OFFICE, &c.

COUNTY AND SURROCATE COURTS JUDGES.

READ BURRITT. of Oszond- Hhall. Esquire, Barrister-at-law, to be Judge
of the Connty and Surrogate Courts of the County of Petth, n place of
Chatles Rabuison, Esquire, resigued.—[Lazented 31st March, 1566.]p

CHARLES ROBINSON. of Osgoude Bull, Esmuire, Barrister-at-law, to be
Judge of the County and Sursagute Courts of the County of Lambtont, in place
of Read Jturntt, Exquire, resigned.—[Gazetted 31st .\{arch, 1858.]

NOTARILS PUBLIC IN VU.C.

DONALD CAMPBELL. of Toronto, and SAMUEL JONATHAN LANE, of
Collingwaod, Esquires, BarrsterseateLaw, and HUGH TORNEY. of City
of Otiawa., Eaquuee, Altoriiey-at-Law, to be Nutaries Public in U.C.—Gaz-
ctied 3ist March, 1855.)

DANIEL MACAROW, of Kingston, Esquire, Attorae y-at-Law, and ROBERT
MEWTON LIGHT. of Womlstoek Esquire, Burtister.at-Law, to be Notanes
Public in U.C.—[Gazctted Tth Aprl, 1835.)

WILLIAM DAVIS, of Taranto, Exquire, Attomey-at-Law, 1o be 2 Notary
Publie m U.C.—=[{Gazeitcd 34th Apn}, 1835.)

CORONERS.

WALTER H. BURRITT, Esquire, M.D., to be Associate Coroner for the
Umited Counucs of Leeds and Grenville,

THOMAS F. SYMES, M.D.. and JOHN WOOD, Esquires, to pe A
Comuers for the County of Grey,

JAMES W. CHADWICK, M.D., and HARTLEY S, LAYCOCK, Esquires,
nge]Auocme Coroners for the County of Oxford.~{Gazelted 31t March,
1555.

ARCHIBALD McVICAR, Esquire, 10 be Associate Coroner for the United
Counties of Huron and Bruce.—[Gazeued Tth Apnl, 1865.)

JOUN REGINALD COUSINS, of Chingaconsy, Eagnirz. Surgeon, o be
Associate Ccroner for the United Counues of York and Peel,

GEORGE ROSS. of Renfrew, Esquite, 10 be Astociate Corener for the United
Ceunties of Lanisrk and Renficw.—Gazetted 18th Apnl, 1888.) .




