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' EDITORIAL.

The Canadian Bar Association.

A Bar Association is at last
an accomplished fact. On the
15th and 16th September the
first meeting was held at Mont-
real, and a constitution was
adopted with the following ob-
jects: To advance the science of
jorisprudence and international
law, to pron:ote the administra-
tion of justice, to secure proper
1egislation, to uphold the honour
and dignity of the profession of
the law, and to encourage cordial
intercourse among the members
of the profession in Canada. The
following officers were then elect-
ed: H™on. President, Sir Oliver
Mowat; president, Mr. J. E.
Robidoux, Batonnie-General of
Quebee; vice-presidents, Messrs.
T. C. Casgrain (Quebec), O. A.
Howland (Toronto), C. S. Han-
ington (Nova Scotia), Wm. Tug-
sley (New Brunswick), I. Peters
(Prince Edward Island), A. Mor-
rison (British Columbia), J. S.
Ewart (Manitoba), ‘Mr. Haultain
(Norih-West Territories); trea-
surer, Mr. C. B. Carter, Montreal;

gecretary, Mr. J. T. Bulmer, Hali-
fex; Executive Council, Messrs.
¥. Z. Beique, D’Alton McCarthy,
Sir Charles Hibbert Tupper, F.
Langlier, John A. Gemmill, L.
H. Davies, G. F. Gregory, D. Mc-
Neill.

The association was treated to
an admirable address by Sir An-
toine Liacoste, Chief Justice of Que-
bec. That the attendance from
Ontario was small was due only
to the busy season of the year,
and perhaps the fact that the
meeting was held rather hastily
and without a long notice. How-
ever small the beginning, there
is now a nucleus, and we think
success is yet in store for the
association.

* * =

Unprofessional Conduct.

Though there iy much of a
trifiing and rubbishy character
that is often incident to an
elevated siandard of profes-
sional etiquette, there is never-
theless every necessity that &
high standard be permanently
maintained. All over the world
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to-day the interest of the legal
profession is for a relentless and
aggressive crushing out of those
who bring disgrace and distrust
for their calling. 'There cannot
be such . a thing as giving
another trial. The good repufa-
tion of the wkole Bar being at
stake, consideration for the in-
dividual would be a wrong to
the whole body. The Bar can-
not continue to have as one of its
members a detected culprit. In
our country we have bait little
ungowning, and that has been
generally for using clients’
money. ‘What are often of equal
importance, hcwever, are the
dishonourable and ungentleman-
ly aects, which unfortunately
obtain to some extent every-
where; but which are not gener-
ally regarded as serious enough
to provoke investigation by the
governing authorities. Now and
again, however, an example is
made of some of the more
grievous offenders, and no doubt
such prosecutions have a good
effect on many with unprofes-
gional tendencies. From the dis-
tant colony of Australia comes
the account of a peculiar case,
where tbe question of wunpro-
fessional conduct in its purest
form has arisen. The junior
member of a law firm defended
a gentleman accused of attempt-
ing to kill his wife by slow
poison. A conviction resulted,
and as there were some grave
doubts generally prevailing as
to the prisoner’s guilt, the senior
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member of the firm, who was a
member of the Local Legisla-
ture, proposed to bring the case
before that body. His partner
gave him to understand that
there had been a miscarriage of
justice, and that the prisoner
protested his innocence. Not
satisfled with this, however, the
junior was prevailed upon to go
to the jail and get an unequi-
vocal account as to the fact.
‘When he ‘went to the jail, how-
ever, the prisoner confessed his
entire guilt. Instead of making
his senior aware of this, we find
that the junior member gave an
wholly false account of the in-
terview. and urged that the
matter be brought before the
Legislature. This was done
accordingly, and a Royal Com-
mission issued to investigate the
whole case. In the course of
this investigation the fact of the
confession was revealed. Pro-
ceedings were then instituted to
have the junior partner struck
off the roll of solicitors for New
South Wales. In a careful and
elaborate judgment, the Court,
composed of Chief Justice Dar-
ley, and Judges Stephen and
Owen, on the first June decided
that, though it was a painful
duty, yet they owed it to the
publie, that the solicitor’s name
should no longer remair on the
Roll as an accredited practi-
tioner. There will be a general
agreement of feeling, that the
decision is sound. Gentlemen of
an honoured profession must

M"
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bear in mind that their position:
demands of them a greater up-
rightness than if they were in
private life. Many a foolish act
i donme in thoughtlessness, and
in moments of weakness; but
that will not excuse one. The
profession is very much in the
position of Cesar’s wife. It
must be above suspicion. Chief
Justice Andrews, of Connecti-
cut, has put the matter very
well when he says that it is
not sufficient that a lawyer must
be honest—he must be believed
to Dbe honest, and it is essential
to his usefulness that he enjoy
the confidence of the community.
Lawyers generally occupy pro-
minent positions in the com-
munity. They thus become
shining marks, and not infre-
quently “the Sfierce light that
beats upon a throne” is turned
upon them. His only course,
iherefore, is to walk circum:
speetly, and to be above re-

proach.
& ® ®

A Question of Color.

Notwithstanding the supposed
triumphs of modern civilization,
and the loud proclaiming of the
equality of men, we find the
Louisiana Legislature and the
United States Supreme Court
making laws that colored people
in that State must ride on
separate railway ecars. This
enactment can be viewed only
with feelings of unmixed regret
and surprise. In a great couniry
like the States, which has ever

——— ISR
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boasted of 'he "freedom and
equality that flourished under,
her wgis, the unkind wud slight-
ing distinction is certainly some-
thing most unlooked-for. The
cause of Africa’s children,
for personal freedom and for
equality of citizenship, has en-
listed some of the greatest and
noblest of men, whose example
the people of Louisiana would
have been honoured in follow-
ing. Even Shakespeare has
found one of his greatest heroes.
the brave Othello, from the color-
ed race, and in the Merchant of
Venice we find the Prince of
Morocco, in words of great
dignity, pleading for DPortia’s
hand, and excusing his African

blood—

“Mislike me not for my com-
plexion,

The shadowy livery of the burn-
ished sun,

To which I am mneighbour and
near bred.”

And Portia, the beautiful Euro-
pean, finds no reproach to him
on that account.

Something in the nature of a
reflection on colored people
arose here in Toronto about
seven years ago. Mr. Johnston,
a colored person of means, while
touring through Canada, pre-
sented himself at the Queen’s
hotel in this city, and was re-
fused accommmodation because of
his being colored. An action
was thereupon instituted by the
apggrieved gentleman, asking.an
award of damages. The case,
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‘which is entitled Johnston v.
MacGaw, is not reported, but
the facts are well known. The
defence was to the effect that
the Queen’s was a select and
high-class hostelry, whose vat-
ronage would be injured by the
reception of colored guests.

The plaintiff was not uole to
prove that he could not get
accommodation elsewhere, or
that he had suffered actual dam-
age, and his claim was dis-
missed. But this was practically
a private case, while the
Louisiana case was a public one.
Of course the matter is not en-
tirely one-sided, but we still
believe that equality of citizen-

ship should be the rule.
* * *

Chattel Securities.

We direct attention to the
case of Baker and wife v. Am-
brose, among our reports of Eng-
lish cases in this issne of The
Barrister. It will be there seen
that a decision of considerable
importance in this country has
been recorded. A bill of sale
has been declared invalid be-
cause the affidavit of execution
had been sworn bhefore the
solicitor who acted for mortga-
gee. The effect, should this
decision be followed here, wcunld
be to invalidate mnearly every
chattel conveyance now in force;
and the same effect will donbt-
less be produced in Kngland if
the case is mot successfully ap-
pealed. The case cited in the
.argument of Baker and wife v.
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Ambrose by counsel in favour
of the validity of the conveyance
is a" straight decision in their
favour, and it is Qifficult to un-
derstand what dnfluenced Mr.
Justice Wright in the -lecision
he eventually came to. Certain-
ly there is nothing in In re John-
ston. ex parte Chapman to fortify
sach a decision. On the other
hand Vernon v. Cook is an un-
equivocal authority, and the
matter seems to have there re-
ceived thorough treatment on all
sides. In single Court it had
been decided that the fact of
the affidavit being sworn before
the Solicitor who acted for all
the parties was a fatal defect;
and the matter then came before
the Divisional Court. Mr. Ar-
nold Morley, so well known as a
leading Minister in the Glad-
stone and Lord Rosebery admin-
istrations, supported the valid-
ity of the mortgage, and Mr.
Cave (now Mr. Justice Cave)
appeared contra. In the result
the Court (Lord Ju.tice Bram-
well in particular), decided that
the Rule of Court as to affidavits
being sworn before the ‘Solicitor
for the party, applied to matters
in litigation omly, ard mnot to
chattel securities. Now Baler
and wife v. Ambrose upsets all
this. Something may perhaps
be made of the fact that the soli-
citor in this case acted for the
mortgagee solely, while in Ver-
non v. Oook he actzd for all the
parties. But this would not seem
to make any substantial differ-
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ence, The question is whether
the rule applies to transactions
outside of litigation. Indeed, so
slight is the difference between
n solicitor acting for one of the
parties and where acting for all
the parties that it is not likely
that in a matter before the
Courts, with a solicitor acting for
&1l the parties, an affidavit sworn
before him would be received.
The difficulty is not confined to
chattel securities, for, should
the decision be sound, may it
not be argued that it also ap-
plies to real estate mortgages.
It will be seen that the
wording of the rule and the
section of the Act in England is
practically identical with those
in force in Omntario, so that it is
difficult to avoid the force of the
application of the decision. In
Vernon v. Cook it was freely
stated that to hold the affidavit
defective would upset a great
number of instruments supposed
to be valid, and reference to
the custom of English Solicitors
shows that practice there is
similar to that in Ontario. The
report given in another column
is taken from The Law Journal
(Eng.), but as yet we cannot find
any other report of it either in
our exchanges or on the files at
Osgoode Hall. After the recent
case before Judge McDougall,
where an unsuccessful attempt
was made to invalidate a chattel
mortgage because the commis-
sioner taking the affidavit de
‘scribed himself as ¢ a commis-
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sioner, etc,, merely, the -case

here treated of will be of in-
terest. It is to be hoped that on
appeal there will be a reversal.
Legally considered it does not
look like sound law, and on the
merits it does not lean towards
justice, but is a move towards

red tape law.
2 % =

The Holiday Season.

Scme one has been asking why
we had not ‘any reports of On-
tario cases last month. We are
very surry, but just then there
were none to be had—even in hot-
houses. Like the provision mer-
chants with “ish and Fruit in
Season,” we can only give our
readers the delicacies of the
particular time of the year, and
we cannot get Ontario cases in
va-ition. We had not even any
left over since June. The Bur-
rister does mnot Lkeep any stale
coods in stock. We had, how-
ever, some very choice material
from England, where, even in
these warm times, litigation
seems to Lkeep right on notwith-
standing the fine weather for
golph and boating.

v w o

Lord Russell of Killowen.

Such elaborate reports have
appeared in the daily papers of
the tour of the Lord Chief Jus-
tice of England and party, that
we do not consider it necessary
to give any particulars here. In
Toronto every effort was made to
offer such courtesies as were
possible with a flying visit. The
Benchers of the Law Society
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made themselves as civil as they
knew how, and entertained the
party at luncheon in the new
wing of the library at Osgoode
Hall. Yet with all this the
profession of this great pro-
vince of Ontario will not have
gatisfactory feelings over the
affair. Even in Toronto the Bar
took no interest in the visit, and
we think very few saw Lord
Russell, or even knew what he
did or where he went, except
from the daily papers. The
" truth is, the Bar felt quite out of
the whole affair.

* % »

Give the Devil His Due.

We beg to present our compli-
ments to The American L awyer;
ant.i 1o this we add our regrets
that credit was not given it
when some months ago we repro-
duced from its columns an in-
genious use of part of Shake-
speare’s King John as an au-
thority on legitimacy. The omis-
sion to give credit was purely
accidental, and, in faet, we had
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not noticed it i1l seeing a com-
plaint in the August number of
our contemporary couched in
general terms, we turned up our
file, and to our surprise per-

*ceived that we had offended in

the case referred to. The Bar-
1rister is a stiekler for fairness
and hastens to make the gmende
honorable.

= . *

We have pleasure in directing
attentior tv the article of Mr. J.
E. R. Stephens, of I'he Temple,
London, England, appearing in
another column of this issue of
The Barrister. Mr. Stephens is
a contributor to many leading
publications on boih sides of the
Atlantic, and his article will be

read with interest.
* X *x

In our August number a typo-
graphical error crept into the
title toi the first of our series of
papers entitled “ Glimpses into
early Upper Canada Litigation.”
The printer in mistake used the
word “Legislation,” instead of
“ Litigation.”

THE ORDER OF THE COIF.

. (Written for The Barrister.)

By J. E. R.. Stephens.

The annals of the coif form
an important part of the history
of the law of England. It Jates
from about the middle of the
13th century. Until 1875 the

Judges of England were invari-
ably selected from the Order of
the Coif, and so strictly was this

rule adhered to that even a
Queen’s counsel, who had spent
rerhaps half his life under that
title was compelled, on his being
sppointed a Judge, {0 become a
sergeant-at-law, perbhaps the day
before he was sworn in as a mem-
ber of the Bench. The small-
black pateh on the top of the wig




THE BARRISTER.

distinguishes a sergeant from the
other members of the Bar.

The real coif, which is de-
scribed by Chief Justice Fortes-
cue, as the “principal and chief
insignment of habit wherewith
sergeants-at-law on  their erea-
tion are decked,” in its original
state was of white lawn or

silk, forming a close-fitting
head-covering, in shape not
unlike a XKnight Templars

cap; and as on the top of
the white coif the old fashion
had been for the Judges and ser-
geants to wear a small skull cap
of black silk or velvet, the
peruquiers of the last century,
when the fashion of powdered
wigs in lieu of natural hair
reached Westminster Hall, ¢on-
trived the round patch of black
and white as a diminutive repre-
sentative of the coif and cap.
The coif has always represented,
like the coronet and the mitre,
distinet rank and dignity, and
has from time immemorial been
conferred with much form and
ceremony, and the members of
the order had the special privi-
lege of remaining covered even
in the presence of the Sovereign.

As far back as the records of
our law extend the Order seems
. always to have had great power
in the state, and they were bound
by a solemn ozath to give counsel
and legal aid to the King’s peo-
ple. The great meeting place of
the sergeants many centuries ago
was the “ Parvis ” in St. Paul’s
Cathedral, where they might
have been seen daily, wearing
their distinctive costume, the
robe and the coif, always ready
to receive those who sought their
aid, to give counsel pur som do-
nant to the rich, and gratis to the
poor suitor, and to give assistance
when called upon in the judicial
business of the King’s Courts.
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As the Roman advocates paced
up and down the Forum, waiting
for their clients, s the oid ser-
geants were to be found at the
Parvis of St. Paul’s with the
same object, or engaged at their
allotted pillars in consultation
with their clients after the rising
of the Courts. The Parvias, or
Pauls Walk, was in days long
gone by, the great place of
general resort.  Strictly speak-
ing the Parvis was only the
Chureh porch, but in the case
of St. Paul’s Cathedral, it in-
cluded the nave, or middle aisle
of the old cathedral. St. Paul’s,
however, was not the only church
in those days where lawyers and
their clients congregated to con-
sult and dispose of legal af-
fairs. As late even as the reign
of James I. we are told that the
Round of the Temple Church ¢ was
used as a place where lawyers
received their clients, each occu-
pying his own particular post.”
Ben Jonson in the “ Alchemist”
refers to such business in the
Round of the Temple Church.
Chaucer in the -‘ Canterbury
Tales” refers to the practice
which prevailed of lawyers using
St. Paul’s as a place for trans-
acting legal business.
“ A sergeant of the law, ware and
wise,
That often hadde ben at the
parvis,
Ther was also, full rich of excel-
lence,
Discreet he was and of great
reverence.
Ile seemed swiche; his wordes
were so wise,
Justice he was ful often in assise,
By patent, and by pleine com-
missiun;
For his science and for his high
renown,
Of fees and robes had he many
on.”
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TUmil within a few years of the
aholition of the $rder of the Coif
there were always appointed a
certain number of them as_coun-
sel to the Crown, who acted like
the Attorney-General, not only
as the legal advisers of the
Crown, but as the Crown advo-
cates or public prosecutors, and
who were called the King’s ser-
geant’s. The King's sergeant
was at the head of the law in
every county, sitting in the
County Court with the sheriff,
and judging and determining all
suits and controversies between
the people within the district.
‘We have an authentic record of
ibe institution in the words of
.he old form of the crier’s pro-
clamation on an arraignment of
prisonery, calling on “anyoune
who eczn inform my lords the
Queen’s Justices, the Queen’s
Sergeants, or the Queen’s Attor-
ney-Qeneral, of any treasons, mur-
ders, felonies or misdemeanours
done or committed by the prison-
ers at the bar, or any of them,
let him come forth and he shall
be heard, for the prisoners now
stand upon their deliverence.”

At the present day the Eng-
lish Bar recognizes no clients but
solicitors. But in the days when
the sergeants congregated in the
Parvis of St. Paul’s, or at their
allotted pillars, it was otherwise.
Every member of the Order com-
municated directly with the
suitor who sought his aid. 1In
his own chambers, at his accus-
tomed pillar, or in the Parvis, cr
wherever else he could be most
serviceable, the old sergeant was
at the proper time always to be
found at his post. The sergeant,
when retained, gave his legal aid
to his client, and stood by him in
the hour of trial.

Below the rank of the Coif the
legal right to practice in the

Courts could only be derived
from the Judges. The more
skilled “apprentices of Ilaw?”
seem to have been habitually re-
sorted to by the suitors, and were
called ¢ Counsellors,” although
they had not the privilege of ap-
pearing in Court.

The ancient costume of the
Order of the Coif, according to
Chief Justice Fortescue, consist-
ed not only of the coif, but of a
long priest-like robe, with a
furred cape about the shoulders,
and a hood. Tortescue says: “ A
sergeant-at-law is clothed in a
long robe not unlike the sac:r-
dotal habit, with a furred cape,
capicium penulatum, about his
shoulders, and a hood over it,
with two lapels or tippets, such
as the Doctors of law use in some
Universities with a coif, as is
above described.”  The priest-
like robe, the furred cape and the
other ornaments of a sergeant,
are still worn by the Judges, as
well by those who actually be-
long to the old Urder, as by tha
Judges appointed since the Judi-
cature Act, and who have not
taken the degree of sergeant-at-
law. The furred cape and hood
fiom a very early period formed
part of the robes of the Judges
2nd sergeants, being delivered to
them as soon as the Coifs were
put on their heads. Fortescue
tells us that in his day this
furred cape differed only in the
case of the sergeants from that
worn by the Judges in the cir-
cumstance that the Judge’s cupe
was furred with minever, whilst
the sergeant’s cape was usually
furred with white lambskin or
budge.

With regard to the colour of
the robes of the Judges and ser-
geants there seems to have been
much variation. At a call of
sergeants in October, 1555, every
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sergeant subscribed for one robe
of scarlet, one of violet, one »f
brown-blue, and another of mus-
tord and murray, with tabards of
cloths of the same colours. Much
of the ancient costume of the
"Order of the Coif is still worn at
the present day by the Judges of
the High Court of Justice, who,
excused from the obligation of
belonging to the ancient Order
adopt its vestments in memory of
the past. There is one particular
part of the dress belonging to
the Order of the Coif—the black
tap—which the Judges always
put over their wigs when pass-
ing sentence of death. This
cornered cap, black cap, or sen-
tence cap, as it is sometimes term-
ed, is a piece of limp black cloth,
which is put on the top of the
wig; it is not the coif, as Lord
Campbell vrepeatedly states, bat
but was the covering expressly
assigned to veil the coif on the
only occasion when the coif was
required to be hidden. By the
ancient privileges of fthe ser-
geants the coif was not to be
taken off even in the royal pre-
sence. The chief insignia of the
order, it was to be so displayed
when sitting on the Bench, or
pleading at the Bar; but this
rule seems always to have been
departed from in passing sen-
tence of death. The head of the
administrator of justice was
then covered as a token of zor-
row by the black sentence cap.
When the Judges sit in the
Criminal Courts, and when at-
tending Church in state, they
always carry the sentence cap in
their hand as part of their regu-
lar judicial attire. The black
cap is also worn by the Judges
over their wigs on the day when
the new Lord Mayor goes to the
law Courts in state to be sworn
in before Her Majesty’s Judges.
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The ceremony of putting on
the coif for the first time was,
at one time, a very solemn aftair.
The white coif having been
placed on the head of the ser-
geant-elect, the Lord Chancellor,
ot acrd Chief Justice, to whom
the royal power was entrusted,
addressed the newly-made ser-
geants in an elaborate speech,
getting forth the antiquity, the
honour, the rights and the duties
of the sergeants-at-law. Among
the ceremonies on the creation
of sergeants, one of the oldest
was that of the presentation of
gold rings (about twenty-eight)
to several persons of different
grades—the Sovereign, the Lord
Chancellor, the Judges and the
Masters of the Common Pleas.
The Sovereign’s ring was a very
massive one; the Chancellor’s
and the Judges’ rings weie about
one-third of an inch in breadth,
but not very thick. The newly-
made sergeant, on his creation.
gevared his connection wih his
Inn of Court. If the creation
took place during Term, a break-
fast was given in Hall, and
afterwards he was escorted to
the door, which was closed
against him, and the bell solemu-
ly tolled in token of his being
dead to the society in the future.

In bygone days, on the crea-
tion of new sergeants, great
feasts were given. The ordinary
business of the Courts at West-
nminster was suspended, the Judges
and other members of the Order
of the Coif, the benchers and ap-
prentices of the law, with the
highest officers of state, and
even the Sovereign and members
of the royal family, nobles and
bishops, and the Lord Mayor and
city officials assembled in large
numbers to witness the ceremony.
of ecall. These feaste were
usually held at Ely House, im
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Holborn, or Lambeth Palace, or
St. John’s Priory, near Smith-
field. On one of these occasions,
the creation of eleven sergeanis
in 1531, we find that King Henry
VIIX. and Queen Catherine of Ar-
ragon were both present. The
proceedings for dissolving the
marriage of *he King and Queen
were then g ing on, and Queen
Catherine came in state to the
feast, but we are told she occu-
pied a scparate apartment. These
feasts gradually lost their im-
portance, and kings and queens
ceased to attend the banquets,
the roval patronage of lawyers’
entertainments being diverted
in favour of the masques and
revels of the Inns of Court,
which had become the order of
the day, and were more attrae-
tive to courtiers than the grave
banquets of the Judges and ser-
geants.

The members of the Order of
the Coif had from an early
period their Hostels or Inns in
London. There were at various
times three of these Inns—one
opposite St. Andrew’s church in
Holborn, called Scrope’s Inn;
another in Fleet street, bciong-
ing to the Dean and Chapter of
York, and a third in Chancery
lane, held bx other members
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under lease from the Bishop
of Ely. The only recognized
Inn of late years was that in
Chancery lane, the - whole of
which was sold some twenty
years ago, and the proceeds di-
vided amongst the sergeants. On
being elected a member of the
Inn, a practising sergeant had
to pay an entrance fee of £350; a
judicial ome, that is anyone so
created preparative to a judg-
ship, paid £500, and every mem-
ber paid £15 a year. The Inn
was a voluntary association, like
any other club, which a sergeant
might join or not at his pleasure,
without either course in the least
degree affecting his newly-ac-
quired rights and privileges.

dn the social scale the rank of
sergeant-at-law comes immedi-
ately after that of Xnight Rache-
lor, and above Companions of the
Bath, and 2 number of persons
¢f noblc birth or official status.
The sergeant holds a rank quite
independent of the profession,
while a Qucen’s counsel has no
recognized position out of it.

There have been no sergeants
created since 1868, and on the
1st of November, 1875, the degree
was abolished.

J. 8. R. StrrEENS.

OSGOODE HALL NOTES.

In the new wing of the library
every shelf is now filled, and the
appearance throughout is cer-
tainiy very beautiful. No one

should visit the Hall and neglect
to visit the new wing. The room
is 2 gem from floor t6 ceiling.
But we warn everyone to trware
-of the hardwood floors, which are
50 elegantly polished that there
is damnger of slipping.

The Judges of the Supreme
Conrt of Judicature held a meet-
ing on Friday, the 28th August,
at which the following were pre-
sent:—Mr. Chief Justice Hagar-
1¥, Mr. Justice Burton, Mr. Jus-
tice Osler, Mr. Justice Maclen-
nan, Mr. Chief Justice Meredith,
Mr. Justice Ferguson, Mr. Jus-
tice Rose, Mr. Justice Robertson,
and Mr. Justice MacMahon. It
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was arranged that the Court of
Appeal should sit in two divisions
for the purpose of hearing and
disposing of the 120 cases'on the
September list, and that, for this
purpose, Mr. Chancellor Beyd,
Mr. Justice Ferguson, Mr. Jus-
tice Robertson, and Mr. Justice
Aeredith should sit as judges of
the Court of Appeal.
*x % %

It must be remembered that
under the present law three
judges of the Court of Appeal
can hear an appeal from the
judgment or order of =2 single
jadge of the High Court, but
four must sit when the appeal is
from the order of a Divisional
Court of the }‘Eligh'Court.

One division of the Court of
Appeal, composed of Hagarty,
C.J.,, and Justices Maclennan,
Burton and Street, sat on Tues-
day, the 8th September on the
Queen’s Counsel case, the last
named Judge taking the place
of Mr. Justice Osler, who desired
not to sit upon the question.
Judgment was x;essrved.

Another division of the Court
of Appeal, it is understood, will
commence sitting about the 2ist
September. It is also understood
that Chief Justice Hagarty has
been given six months’ leave of
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absence, to take effect very
shortly.
* 3 =

From Ottawa the news comes
of the sickness of Mr. Justice
Gwynne and Mr. oustice Tas-
chereau. Sir OQliver Mowat has
introduced a bill in the Senate
to authorize the appointment of
Judges of the Supreme Court ad
hoc in certain cases.

x* & =%

Rumor is busy in the corridors
just now. It is whispered about
that in six months there will be
some happenings affecting the
composition of the Judiciary.
The story tells of a severance
that will be wuniversally re-
gretted; but happily it looks as
though there was to be a substi-
tution that will be thoroughly
approved.

* * »

The Benchers met on the 14th
and 15th instant and elected the
following gentlemen examiners
of the Law fchool: P. H. Dray-
ton, R. E. Kingsford, H. L. Dunn
ard Edward Bayley.

The announcement in the locat
papers that the Benchers had de-
cided to allow women to be
called to the Bar is premature,
10 say the least of it. The mat-
ter is mot yet—at time of going
to press—disposed of.

HUMOR OF CANADIAN BENCH AND BAR.

3r. Washburn ~vas one of the
first solisitors to open up prac-
tice in Upper Canada, and was
in active practice as early as
1820. Siv Allan N. McXNabb,
though younger, was in later
years also a lawyer and contem-
porary. One day the latter was
riding on jhorseback down Ade-

laide sireet in Torinto, when he
beheld Alr. Washburn standing
on a street corner and with a
rather haughty air surveying the
then Mr. MeNabb tbrough aa
eye glass. Quick as a flash Mr.
McNabb released his foot from
the stirrup and raising it uwp to
his eye gazed through on Mr
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‘Washburn with the most serious
countenance,.
* % =

While speaking of Sir Allan
McNabb, a story which shows
his humorous ways occurs.
Once when he was Primie Minis-
ter of Canada, being on a cam-
paign tour. he was compelled
through poor hotel accommoda-
tion to occupy the same bedroom
with a colleagne. On waking in
the morning he found ‘that his
friend had already arisen, and to
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his dismay he perceived him
vigorously brushing his teeih
with his (Sir Allan’s) tooth
brash. On becoming aware that
he was detected the offender
made some apology. But Sir
Allan quickly silenced him say-
ing: “ Don’t mind at all; I assure
Yyou no harm is done. You have
unfortunately made a mistake.
My tooth brash I always keep in
an inner compartment of my
satchel, and what yon have been
using is what I have had for
scrubbing my toes.”

THE LAMENT OF THE BAR.

(Written for The Barrister.)

One day a Chief Justice of world-
wide renown,

Came to visit a thriving colonial
town,

Then solicitors, barristers, no-
taries all,

Got out their best clothes und
made ready to call

Rut that reverend body that
governs the Bar,

IWhose fame for acuteness has
traveiled afar,

Raid, ¢ Dear me! Bless my heart!
this never will do,

“THe cam~ to see us, but not to
meet you.”

“Then a public reception’s all
jostle and crunch,

“ 8o we'll just give his Lordship
a nice little lunch,

“TWith Judges and Benchers
and men of that ilk,

“But of course without those
who have not taken silk.”

8o theyv gathered in state. well-
sclected and few,

Just the %kind that the “chief®
would be glad that he knew;

1
But the poor junior barrister,
hungry and lean,
Might as well have expected to
dine with the Queen.

If he chose to be humble and
smother his pride,

By losing his time and by wait-
ing outside,

He might have been able his
Lordship to see,

As he hastened to join tihat
seiect coterie.

Now the Bar didn’t all want the
Benchers to treat,

They didn’t hanker for good
things to eat;

But they really did wish for a
shake of the hand,

When a lawyer so great came to
visit their land.

Rut it seems that such things to
the Bar are denied,

The distinction ’twixt it and the
Benchers is wide;

For ihe latter alone can appre-
ciate fame,

The former is unly aware of the
name.

% Not-Invited.”
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GLIMPSES INTO OLD UPPER CANADA LITIGATION.

Vol. 1, 0. S.

All those things which are mow
held to be of the greatest an-
tiguaty were at one time new ;
and what w2 to-day hoid wp by
example will vank hereafter as «
precedent—Tacitus.

Paver II.

A distinguishing feature of the
legal systemi in force in Tpper
Canada in early times, and even
1ill recent years, was the division
of the legal year into four terms,
around which all things seem
to have turned. Though a learn-
ed authority claims that these
terms  were  instituted Dby
William the Conqueror, there
seems better authority to shoew
that they werc gradually formed
from the canonical constitutions
of the Church. The first term in
the year was Hilary term, com-
mencing on the 23rd January,
and ending on 12th February
naless on Sundays, and then
ike day after. During the
zeasons of Advent and Christ-
mas, the Church would not
allow the tumult of forensic Iiti-
gation; and this seems to have
given rise to the early winter
term called Hilary, and the
time of commencement of the
other terms scems conirolled by
the same pious reasons. Further
on in the yecar came REaster
term, commencing the Wednes-
day fortnight after Easter dav,
and endiag the Monday mnex*
after Ascension day. Next iu
order came Trinity term, be-
ginning ke Friday after Trivity
Sunday, and ending the Wednes-
day fortnight after. The fourth
and last was Michaelmas term,

1823-1829.

commencing on 6th November,
and ending on 28th November
(unless on & Sunday, and then
ilke following day).

At the opening of Trinity term,
S Geo. 1V. {1827), with the Hou.
M, Campbell, Chief Juslice of
Upper Canada, and Mr. Justice
Sherwood, composing the Court,
there was unusual business for
consideration. The reports tell
us that on that day t:ere appear-
ed at the Bar the Judge of the
District Court of the Newcastle
District, and an attorney of the
Court, to answer grave charges.
The reporter has not mentioned
anything of the formalities of
this event, but we can imagine
that the position of the gentle-
men jmplicated must have en-
sured on the occasion a display
of grandeur and decorum that so
well becomes the Bench and a
Court of Justice. The judgment
pronounced by the Chief Justice
ijs marked for dignity and
courtesy, but there is a vein of
severe censure running through
it that must have made the
offenders uncomfortable. It had
been brought honie to the attor-
sey. that he had been used to
taking illegal fees contrary tfo
the statute, and the Judge who
now appearced at the Bar of a
higher Court had been found
anilty of allowing these illegal
fees on taxation. The circum-
stances were aggravated by the
fact that a family connection
existed between the two, and the
Judge appeared to be subject to
improper influence by the attor-
ney. The Chief Justice in
directing his remarks to the
attorney said: “ Your conduct is
more especially and immediately
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under the cogpizance of this
Court, in which you are a
minister, and iw virtue of that
character are allowed to practice
in the local Courts of the
country.” TUpon this gentleman
a fine of £50 was imposed. To
the erring Judge the Court said:
“You have given the best ex-
planation of the misconduct or
peglect attributed to you of
which you were capable; but
that explanation is not satisfac
tory. The Court feels much pain
in finding it uecessary to visit,
by their reprehension, & person
whose respectability of charac-
ter has been so long and so
well established in this pro-
vince” He was fined £5. One
can read in between the lines of
the report of this affair a kind
desire to let the culprits down
casy, yet to do justicee. The
facts had been presented by the
grand jury. The Chief Justice
referring in his judgment to
this says: “I perceived that the
charges included many things
which were more fit for the ex-
amination of this Covrt than for
the investigation of a petit jury
at the assizes.” The case proves
that blood is thicker than water;
and what happened 69 years ago
should be an example for to-day.
Favoritismx is human nature, and
the Bench cannot be too careful
1o guard against what will occur
even in the most upright unless
they exercise great care.

The sheriff of old times was
an executive officer of trans
cendent importance.  Process
was executed with uncommon

activity, and the sheriffs were
not used to handle things. in the
gingerly and timid way they do
now. In conseguence there were
many actions for trespass and
trover, and every sheriff had to
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expect to be drawn into Court
frequently. He was often a
victim through mno fault of his.
In the case of Brook v. McLean,
Sheriff, p. 392, of the volume un-
der review, a chance combina-
tion of circumstances caused, the
slkieriff of the old Midland dis-
trict a loss. Mr. Washburn, the
attorney, having become insol
vent, and being about to leave
the province, had before his de-
parture instructed his clerk to
allow one White, a debtor, to be
discharged out of custody. The
sheriff being so instructed allow-
ed White bhis liberty, the debt
for which he was held being of
course unsettled. It seems Mr.
Sherif was well aware of Mr.
Tashburn’s affairs, as well as
that be was leaving the province.
The plaintiff, at whose suit ine
debtor had been taken into cus-
tody, was not at all pleased,
however, when, after Mr. Wash-
burn’s departure, he learned
what had been done; and he
quickly repudiated his attorney’s
action, and came upon the sheriff
in this action; and it was com-
tended on his behalf that Mr.
Washburn had not the right to
give a discharge to the prisoner.
Mr. Boulton, Solicitor-General,
appeared for the plaintiff, and
secured a verdict for him, though
Mr. Robinson, the Attorney-
General (afterwards created
Chief Justice and a Baronet),
appeared for the sheriff; the fact
that he had kpown all about
Mr. YWashburn leaving the pro-
vince told strongly against him.

With present conditions of
married property law, it is curi-
ous to peruse the records of
cases which came up for judicial
consideration 50 years ago. At
the opening of Michaelmus term,
5 Geo. IV. (1824), Mr. Washburn
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moved the Court, in the case of
Shuter v. Marsh, to set aside the
proceedings on the ground that
the defendants, who were hus-
band and wife (the latter being
sued as an executrix), had mnot
been properly served b; service
on the husband alene. Mr Geo.
Boulton, who appeared contra,
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‘denied that there w:.is any differ-

ence between a wife sued as
executrix, or in the ordinary
way, and contended that the
service on the husband was
gufficient for both. The Court
decided that the service was
good. Since then time bas
wrought many a change.

LITIGATION IN THE GRAVE YARD.

‘¢ Let's talk of graves, of worms and epitaphs.”-—Ricuanp 1L

There is no limit to the odd
cases that find their way into
Court. About the only thing not
yet litigated over is a man’s im-
mortal soul. They are, however,
pressing close upen it, and after
one has slipped into the impene-
trable future his fellows follow
to the very brink of the preci-
pice, and fire volleys of legal
shot and shell after his retreat-
ing form. In the Chicago Legal
News we find a case reported
where a tombstone builder and a
widower have a contest for pos-
session of an $1,850 monument,
which the latter had raised over
his wife’s grave. He only paid
550, however, and the strong-
hearted dealer in stone wanted
the monument back by virtue of
a lien provided for by an Act of
the Legislature. The Supreme
Court of New York State stood
by the mourning husband, and in
cold, stony tones told the
marble dealer that the Act of
the Legislature was unconstitu-
tional, and that he must not dis-
turb the grave of which the
tomb was part. Those who “ sleep
in dull, cold marble” will reap
the benefit of this; but in future,
when old Father Time does his
reaping, the tombstone dealers
will have to be paid in cash. An-

Barrister—24

other case of interest is just re-
ported. The inscription; which a:
Mr. Coe, of Missouri, put on his.
deceased son’s tombstone cost
him $1,000, which we presume
he had to pay in good 16 to 1
coin. Not that the engraver's
charge for chiselling cost that
amount; but because the word-
ing which Mr. Coe caused to be
there inscribed, stated that the
deceased came to his death
through violence administered
with a club by Jesse and Wm.
Wright, and in a libel action the
Wrights’ succeeded, as they had
been previously acquitted of the
deceased’s murder. As yet we
have not heard of any actual
seizure of a corpse under execu-
tion. Once a client who had an
unpaid judgment in the Division
Court came to the writer in
great haste and informed hinr
that the debtor had just died.
and he begged that steps should
be quickly taken to seize the
corpse. On his being assured
that the law would not allow
such a proceeding, he insisted
thatt he knew it had been done
years ago in the town of Osha-
wa, Ont. It turned out, How-
ever, that a very active bailiff
had thought that the family of
the deceased would not like a
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scene in the hour of death, and
having presented himself at the
deceased’s house he practised
some bluff on the deceased’s
father, and the money was paid.
A very unusual claim was re-
cently made against the admin-
istratrix of an estate. The de-
ceased had been travelling, when
she died without any fixed place
of abode. The remains were
brought to her mnative town,
when the brother-in-law had the
remains brought to his house,
from which the funeral after-
wards took place. But for this
the fumeral would have had to
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have been from the railway sta-
tion. The daughter and sole heir
of deceased, who had been withk
her mother in ber last moments,
stated that she had expressed a
wish that her brotherin-law
shouold conduct the funeral from
his house. The latter put in a
claim for $25 for use of his
kouse. The claim was disallowed
on the ground that what he did
would be presumed to have been
voluntary and out of affection,
unless a contract could be
proved.

Macasam.

SCRAPS OF LEGAL SMALL TALK.
Odds and Ends of Law.

Those of our readers who have
read the strange and exciting
pages of “The Sign of the Four,”
in which Conan Doyle gives us
another glimpse of the wonder-
ful Sherlock Holmes, will be in-
terested to know that detective
work, where the tracking by a
dog is used, has received the au-
thority of a Court of competent
jurisdiction. The case is State
of Ohio v. Hall, 3 Ohio Legal
News, p. 14, On the evening fol-
lowing a robbery a basket with
part of the stolen property had
been found about 200 yards from
the place of the burglary. The
dog was brought to this spot, and
it scented out the defendant,
after passing along different
thoroughfares.  Evidence was

given that the dog had been long
trained to scenting out people,
and had been tested in many ways
and found to be reliable. Though
strongly objected to, the evidence
was admitted. Co

A very opinionated juror
caused something like a dead- -
lock in the case of Cahill v. The
S. M. & St. P. Ry. Co. on its trial
in the United States lately. The
trial Judge directed the jury to
return a verdict for the defen-
dant. This was objected to by
one of the jury; he no doubt en-
tertaining the mistaken belief
that such a course made it a ver-
dict of the jury. The report does
not show whether any assurances
were made to the juror that the
Judge assumed the respounsibility.
After all, it seems a clumsy prac-
tice that a verdict should be en-
tered as the verdict of a jury,
when it is in reality the verdict of
the Judge. The Judge has the
right to enter a verdict one way
or the other, when he thinks the
evidence warrants it, and that
there is mo evidence proper for
the jury to deliberate upon; but
the custom of a verdict being en-
tered under such circumstances
in the name of the jury is con-
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fusing, and with a slightly dull
juror it is not surprising to find
confusion arising.
* * L 4

The celebrat2d Durrant murder
case has reached the civil Courts.
A playwright thought the tragic
death of Blanche Lamont would
have an all-absorbing interest if
properly staged; and accordingly
a play entitled “The Crime of
the Century ” soon appeared, and
was advertised for the Aleazar
Theatre. Meanwhile, an injunc-
tion forbidding the production of
the play had been obtained on the
usual ground that it would pre-
judice the trial. On appeal to
the Supreme Court of California
the injunction was dissolved. The

decision declares that the trial

Judge was too previous, and
should have waited until the
piece had been actually produced
before he had any right to issue
an order of injumction. The ra-
Jdonale of the decision is, that to
produce a play is but one way of
expressing one’s sentiments on a
particular subject; that the right
of free speech is guaranteed to
every one by the constitution, and
cannot be impaired or arrested
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by an injunction; but that the in-
dividual is responsible for his
statements afterwards.

» » *

Following the English “Fair-
field Case” on breach of secrecy
by a physician, we find a similar
case in St. Louis. A child of two
years having swallowed a quan-
tity of concentrated lye was for
four years compelled to take all
nourishment through injections
and through & fistula. At six
and a half years of age the child
was cured .by operations that
were regarded as great triumphs
for scientific surgery. The sur-
geon subsequently published an
account of the operations with a
photo of the child stripped to the
waist, carefully suppressing the
name. It seems the operations
were of a most unusual kind, and
opens up a new branch of medi-
cal science. The mother of the
child has now brought an action
for breach of the privacy by the
issue of a pamphlet on the sub-
ject, and also for having allowed
medical students to be present
at the operation. It will surely
be a pity if such an action should
succeed.

THE LATEST BICYCLE DECISIONS.

Cyclists will be much interest-
ed in a Scotch case decided last
month. A paper gave its sub-
scribers an insurance policy on
the coupon system, and a cye-
list, who was killed whilst out
riding, held a coupon for £1,000.
Payment was resisted on the
ground that cycles are not vehi-
cles, and are not included in the
terms “passenger traim, passen-
ger steamer, omnibus, tramcar,
dog cart, waggonette, coach, car-
riage, or other passenger vehi-

cle’ Lord Kyllachy decided that
a bicycle was not covered by the
foregoing - description any more
than a pair of skates, and the
company secured the verdiet. It
behoves cyclists to look closely
into the wording of their general
accidental policies. Indeed, cy-
clists or not, we should all do
well to consider the wording of
our policies.
* % »

Another decision interesting to

cyclists i3 one of the civil Courts
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of the Seine. It is well known
that the railway companies of
France will convey a bicycle over
any distance for a very small
sum, without insisting on the ma-
chine being securely packed up.
This is a great boon to the cy-
clist who rides a considerable
distance out of town, and one
that he largely avails himself of.
A Madlle. Christol has had to sue
the Railway Compagnie de I'Est
for damage done to her machine
during its transport from Nancy
to Paris. She claimed 800f. dam-
ages, and has gained the day, but
must remain satisfied with 250f.,
the sum awarded her by jthe
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Court. In giving judgment it re-
marked, that the frequency with
which --bicycles are carried un-
packed on railway lines without
sustaining injury clearly proves
that their fragility cannot be put
forward as bringing them under
the head of articles for which a
carrier cannot be held responsi-
ble. TFurthermore, as the com-
pany contracted without reserve
to carry the machine in the con-
dition in which it was presented,
they must be held liablc for the
damage. It will be interesting
to see how the English Courts
settle this point when it comes
before them.—From Law Notes.

JUDGMENT SUMMONS' COURT.

Those of our readers who have
had disappointments in the Judg-
ment Summons’ Court—as what
lawyer has not?—will read with
interest an account of how mat-
ters are conducted in the old
country in a Court of much the
same counstitution. The following
account is taken from the “D.
T.” in its “London day by

day column.” Apart from the ap-
plication it has to an important
branch of legal procedure in On-
tario, The Barrister thinks the
whole account has a droll hu-
mour worth the reproduction it-

self: “Mrs. Elijah Solly lost
her husband’s case entirely
owing to a desire to honour

the Whitechapel County Court
by looking smart. She wore

a magnificent garden hat, and
a charming blouse with ‘lap-
pets and falbalas, and when she
said that her husband ecould not
pay the little sum he owed to Mr.
Liebermann,

Mark the Judge

eyed her finery and said, ‘Why
do you come to Court dressed
like that and tell me you cannot
pay? Look at your blouse! It
must take a little fortune to keep
that up.”’ ‘I wash them myself,”
vepli~d the lady. ‘Do you mean
to tell me that you get them up
in that elaborate fashion vour-
self? ¢I do/ said Mrs. Solly,
with some pride. ¢ Where
did you get that hat? continued
the remorseless Rljadamanthus.
‘Y made it myself, was the an-
swer. ‘I suppose you didn’t
make the feathers?” was his
Honor's mnext suggestion. The
witness admitted that she
was not equal to that task.
‘Is it not ridiculous,’ exclaim-
ed Judge Bacon, ‘to come
to Court dressed like that, and
say you cannot pay? You must,
of course, wear clothes, but there
is no need to dress like that. It
is ridiculous.’ ¢They didn’t cost
much,’ retorted the lady. ‘Don’t
talk nonsense,’ continued his
Honour. ‘What! Feathers and
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ribbons and earrings! You had
better pay your debts’ ‘I can’t,
pleaded Mrs. Solly. ¢ Then I shall
send your husband to gaol, said
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the Court, ‘and that will cut off
the supplies. It’s rubbish. £1 a
month, first payment in a fort-
night.?

THE VOICE OF LEGAL JOURNALISM.

Extracts from Exchanges.

Law Reform.

If the Judges are desirous of ef-
fecting a real economy in the ad-
ministration of the Ilaw, they
might do worse than turn their
attention to the costs that are
incurred in almost every case by
the attendance of witnesses who
are never called. For this wasted
expenditure our system of plead-
ing is largely responsible. A
number of issues are raised in a
statement of defence, and it is
necessary that the plaintiff should
be prepared with evidence as to
all of them; but when the case
comes into Court the defendant
chooses tol rely on one or two of
the numerous issues he has raised,
and the money paid to the wit-
nesses who were prepared to
speak to the other issues is
wasted. What is required i~ that
those who unnecessarily raise is-
sues should pay for them, even
though they may succeed in
the action generally, This is
frequently done in patent actions,
and there is no reason why a simi-
lar rule should not be applied to
other cases in which issues are
without due cause raizred on the
pleadings. If this proposal were
adopted little would be heard of
the abolition of pleadings, for the
penalizing of parties who raise
unnecessary issues would ren-
der it almost certain that the real
issues in every case would be de-
fined. Such a system of plead-

ing would inevitably tend to les-
sen the cost of litigation.—Law
Journal (Engl. .

The Joys of Matrimony.

In an American paper, Notcs
and Comments, we read that the
Gourt, in holding that $5,000 was
an excessive award for alienating
a wife’s affections, said, that
whatever affection she may have
previously cherished for her hus-
band “must already have been
effectually eradicated when he is
shown to have been committed to
the county goal for setting his
wife on a hot stove” Perhaps
this was only his somewhat curi-
ous device to increase the warmth
of his wife’s affection: for him.—
Law Notes.

» * *

Intellectual Tests for Jurymen.

The newspapers are making a
great outery about so-called
“Lknock-out” questions, which
have recently been asked jurors,
and in some cases witnesses, in
criminal trials in New York City.
In the trial of Police Inspector
McLaughlin, the appellate divi-
sion of the Supreme Court have
recognized certain forms of ques-
tions, by affirming the judgment
of conviction.

In this case there were eight
of these so-called ¢ knock-out?”
questions asked by the State.
One of the questions was as fol-
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lows: “In order to justify an in-
ference of legal guilt from cir-
cumstantial evidence, the excul-
patory facts must be absolutely
incompatible with the innocence
of the accused. What does that
convey to your mind?”

It is well known that questions
such as the above are prepared
prior to the trial in accordance
with the decisions of the (‘ourts in
similar cases. Such a course was
pursued in the recent Fleming
trial, and in which some ques-
tions were very lengthy, and
were successfully used in the
bowling out of panel after panel
of average jurymen.—Crinvinal
Law Magazine.

* * ®

Editing Law Books by Altering
the Texts of the Authors.

Irving Browne, in the Gireen
Bag, comments unfavorably upon
the liberty which Mr. G. Pitt
Lewis, Q.C, has taken with the
text of “ Taylor on Evidence,” in
his recent revision of that cele-
brated work. Mr. Lewis has, ac-
cording to his own statement in
his preface, remorselessly pruned
all exuberance of expression; in
some cases, it may be at a saeri-
fice of style and vhetorical ef-
fact. The editor of the Law
Journal (London) ~ approves of
this way of dealing with the texts
of deceased legal authors, and
speaks of it as “worthy of praise.”
Mr. Browne very justly dissents
from this view, and cannot im-
agine that there will be any de-
mand, at least in this country,
for “Lewis’s Taylor.” And this
distinguished teetotaller will find
himself in a numerous company
on this side of the water in his
declared preference sor “ our Tay-
lor straight.”—From American
Law Review.
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Waste of Time in Courts.

That in the Court of Ilinois
mere procedure decisions make
up 47 per cent. of all, leaving
but 58 per cent. of decisions deal-
ing with the merits of causes, is
a striking presentation of the
need for veform in legal proce-
dure. Attention has been called
to this need time and again, yet
Illinois :till clings to the same
old methods, under which it is
difficult to have the attention of
the Court centered on the real
issue between the contending
parties.

The time is ripe for a change.
Success ought to attend a com-
bined effort to secure remedial
legislation from the next General
Assembly—~From Chicago Law
Journal Y'Vccacly.*

Vacation Dream.

So now my vacation is over;
Oh, why did I wander to where
I lived not in peace or in clover,
Nor enjoyed a stray smile from
the fair?

The stars.glitter bright in the hea-
yens,
Rieh oders are borne on the
breeze;
Bat, ok, for a breath of replevin,
Or a glimpse of the basest of
. fees!
No.widow will have me, or spin-
ster, :
Tis my ‘“want of appearance”
) no doubt;
But. in. Melbourne or
‘Westminster,
That would bring an “attach-
ment” about.

stately

So bring me my reckoning, wai-
ter;
Call a hansom and take me
away
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To the land.where the coy allocu-

tur
Sings a song to the gallant fi.
fa.

Yes, take me away to the court-
land,
With text-book and precedents
packed,
To assumpsit and trover and tort-
land,
‘Where wives both expand and
contract.

There I'1l choose me a widow dis-

coverte,
With a house and an ample
rent-roll,
Or at large in the gay market
overt

Trip it lightly with tender
feme sole.

Then be she as fat as a porpoise,
Or be she but cutis and bone,
I will issue a habeas corpus,
And have the dear dame for
my own. :

Ter waste will no more be a com-
mon,
T shall hold her affections in
fee;
Though at one time affianced to
some one,
She’ll ‘be levant and couchant
with me.

To the feast Tl invite every Fic-
N non
,Every 1ay~ﬁgure known to the
©  Court,
But my fancy outruns all the die-
tion
That would
sport.

give an idea of

Possession malkes love to Rever-
sion,

Defeasance

Bond,

is friendly with
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While Cruelty calls on Deser-
tion

To Marriage’s toast to respond.

|

There is Larceny wmkmg at Tro-

ver,
And I‘x'aud arm-in-arm with

Trustee,
And the Legal Estate is Won
over,
And drinks with the third Mort-
gagee.
Onus twirls in the waltz with Pre-
sumption,
And Tiction is flirting with
Fact,
While both give the pas to As-
sumption,
And Argument’s rights ave in-
tact‘.
Estoppel to Waiver makes over-
ture,
Due Diligence waits on La-
chesse,
Gentle Infancy’s setting to Cover-
ture,
And Lunacy romps with Dur-
esse.

Then Divorec bids them all fill
their glasses,
And dilates on the soul-stirring

theme;
Co-respondent invites all the
lasses
To drink deep to the Baron
and:Feme. ... -

—-Aush alum Law Tunes

1

One of His: Convex‘ts

The late Judge Geo. G. Wright,
of Xowa, though a deeply religi-
ous man, could tell an anecdote
in an inimitable way. One of
these anccdotes was concerning
a Methodist preacher in Iowa,
who quit the gospel and went
back to the law and.afterwards
hecame a judge. Now it happen-
ed that this judge was supersen-
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sative concerning the fact that
he had once been a preacher,
and grew nervous and endea-
vared to change the subject when
anyone referred to it.- One even-
ing while the judge was walking
along a street in Des Moines, a
drunken man reeled up and slap-
ped him on the hack and called
out, “Oh, Jedge.”” The judge
stepped back and said somewhat
brusquely, but with the polite-
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ness which he had inherited from
his clerical profession, “ I am not
aware that I have the honor of
your acquaintance, sir?’ Where-
at the drunken man fell upen the
judge’s breast and began to sob
aloud, “Oh, Jedge, don’t you
know me? Have you forgot me
8o soon, Jedge? Oh, Jedge, don’t
you kunow me? I am (hie, hic)
one of your co- converts.”— Amer-
tcan Law Review.

- REPORTS OF CANADIAN CASES.

SMITH v. LOGAN.

Practice—Tender of appearance
while Registrar s in act of sign-
ing judgment.

The Court of Appeal has re-
versed the judgment of the Di-
visional Court herein reported at
page 76 of this volume of The
Barrister.  While the registrar
was signing & default judgment
for the plaintifi the defendant
appeared with his appearance on
the day following ‘he last day for
appearance. The judgment had
not yet been sealed, but the regis-
trar went on and sealed it. The
local Judge at London ordered
the judgment to be set aside.
On appeal to the Divisional Court
(Armour, C.J., Falconbridge and
Street, JJ.) the judgment was
restored (Street, J., dissenting).
But the Court of Appeal now re-
versed the order, setting aside
the judgment. The ground is

that the plaintiff should not pro-
ceed to judgment till the time
for giving notice of appearance
has expired.

KOLISKY v. LENNOX.

(Mereprta, C.J., ANp Rosg, J., 151u Sepr.
1896.

Judgment on appeal by defend-
ant from judgment of Robertson,
J., reported at p. 199 of this vol-
ume of The Barrister, 'n favour
of plaintiff in action to set aside
chattel mortgage and damages
for wrongful seizure and removal
of goods, and for trespass and
return of goods or value thereof.
The chattel mortgage bore inter-
est at the rate of 5 per cent. per
month, and the trial Judge held
that plaintiff, a Pole, did mnot
understand that to be the rate
reserved, but thought that it was
5 per cent per annum, and that
mortgage was not to cover all the
goods in the plaintifi’s house at
the time, but only a portion of
them. Appeal allowed with
costs and action dismissed with
costs, except as to the question
of damages, which may be spoken
to again. Watson, Q.C., for de-
fendant, M. H. East for plaintiff.
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HALLIDAY v. TOWNSHIP OF
STANLEY.

[Berore Merenitg, C.J., ayp Rose AxD
Strrst, JJ.

{167 SeeT.

Judgment on motion by plain-
tiff to set aside judgment enter-
ed by Armour, C.J., dismissing
without costs an action for dam-
ages for injuries sustained by
plaintiff owing to alleged non-re-
pair of Kitchen’s bridge in a
highway in the township of
Stanley. The trial Judge held
that defendants were not preju-
diced by the absence of the notice
required by 57 Vie. (0.), ch. 50,
sec. 13, but that there was not
reasonable excuse for the want
of it.  Counsel contended that
facts that plaintiff was rendered
helpless by the accident for six
weeks afterwards, and was many
miles away from home among
strangers, but ratepayers of de-
fendants, that want of notice was
not pleaded until action partly
heard in September, 1895; and
that Meredith, J., who had pre-
sided at first trial, after hearing
all the evidence refused to dis-
miss action for want of notice ;
and that the Act was passed only
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five "weeks before the accident,
afforded reasonable excuse within
the Act. Held, following Dren-
nan v. Kingston, that illness was
a sufficient excuse. Order made
setting aside judgment and di-
recting a new trial, with costs to
plaintiff in any event.  Osler,
Q.C,, for plaintiff. Garrow, Q.C.,
for defendant.
* O *

PICKLES v. TOWNSHIP OF ALVINS-
TON.

Judgment on appeal by plain-
tif from judgment of Armour,
C.J., at trial, dismissing without
costs action brought to recover
damages sustained by plaintiff
by reason of non-repair of a high-
way.  Counsel contended that
trial Judge erred in holding that
there was no reasonable excuse
for the absence of the notice re-
quired by 57 Vie. ch. 50, in that
plaintiff was mnot at first aware
of the extent of her injuries, and
gave the notice a few days too
Iate. Held, sufficient excuse.
Order made ag in preceding case.
Counsel may speak to the case
on the evidence, if they desire.
Aylesworth, Q.C., for plaintiff.
Osler, Q.C., and L. G. McCarthy
for defendants.

RECENT ENGLISH DECISIONS.

IN RE HAMILTON., CADOGAN v.
FITZROY.

[Lmprey, L.J., Lores, L.J., Rieny, L.J.,
Juory 10.—Court of Appeal.

Will—Charitable bequest—Giaft in
remainder —Power for trustees
of will to invest on real securi-
ties—Exercise of—UEffect of, on
bequests to charities.

Appeal from a decision of Ke-
kewich, J.

Testatrix, who died on April
4, 1877, by her will, after dispos-
ing of her real estate and such
parts of her personal estate as
could not by law be devoted to
charitable purposes, gave to her
trustees all the residue of her
personal estate not thereinbefore
disposed of upon trust to sell and
convert the same into money,
and invest the net proceeds in
Government or real securities,
or in such other securities as they
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should think fit, and to pay the
income of th: investments to her
daughter during her life, and
after her death to raise out of
the capital thereof the legacy
duty then becoming payable and
a certain legacy, aund subject
thereto to apply che same for the
benefit of two charitable institu-
tions as therein directed.

At the death of the testatrix
her residuary estate consisted
solely of pure personalty, but
afterwards, during the life of the
tenant-for-life, the trustees in-
vested a small portion of it (£450)
on mortgage of real estate, and
that sum remained so invested
at the time of the death of the
tenant-for-life.

Kekewich, J., held that to the
extent of the money invested on
mortgage the gifts in favour of
the charities failed, and such
money was undisposed of. He
considered the question governed
by the observations of North, J.,
in In re Corcoran; Corcoran v.
Riddell, 62 Law J. Rep. Chanc.
267.

The charities appealed.

L. T. Dibdin and J. W. Baines
for the two charities.

T. H. Carson for the next-of-
kin of the testatrix.

J. E. H. Benn for the trustees
of the will.

Their Lordships reversed the
decision appealed from. They
said that the will' contained no
illegal direction, anéd a mere op-
tional power Jor the trustees to
invest on real securities money
given to a charity did not invali-
date the bequest. The fact that
the trustees had for the benefit
of the tenant-for-life made an in-
terim investment of part of the
trust estate on real security,
which was a mere matter of ad-
mainistration, could not affect the
validity of the gifts in the will.

The case of In re Corcoran; Cor-
coran v. Riddell was distinguish-
able, as there the testator had
made a bequest to a charity on
the death of a tenant-for-life of
such part of his residuary per-
sonal estate in its then form of
investment as could be so ap-
plied.
* ¥ *
IN RE LE BRASSEUR v. OAKLEY.
EX PARTE TERRELL.

[Joxe 17, 26.

Solicitor—Tazulion of costs—Com-
mon order—Eees due to client as
counsel — Set-off — General ac-
count—DPractice.

Appeal from the decision of
Hekéwich, J.

T., a member of the Bar, ob-
tained a common order to tax
ithe bill of costs of his solicitors
in and about the purchase of cer-
tain land, and in divers other
matters. The order contained a
direction that the solicitors were
to give credit for all sums re-
ceived by them of or on account
of the client. On the taxation
T. set up a counterclaim or right
of set-off in respect of fees due
to him as coussel in connection
with certain railway bills in Par-
liament, upon which he had been
retained by the solicitors, but in
ne way relating to the bill of
costs brought in for taxation. It
was alleged that the solicitors
had received from their clients
in that matter sums sufficient
for T.'s fees.

The taxing-master was prepar-
ed to deal with the counterclaim,
and dirvected the solicitors to
make a further affidavit relating
to the fees, and to produce the
correspondence and accounts in
connection with ihe promotion of
the railway bills.

The solicitors moved that tuis
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order of the taxing-master might
be discharged, and that he might
be directed to proceed with the
taxation without regard to the
claim for fees.

Kekewich, J., directed the tax-
ing-master not to include ip the
taxation any sums received by
thé solicitors in respect of fees.

T. appealed.

M. Cababé for the appellant.

T. R. Warrington, Q.C., and
George Cave for the solicitors.

Their Lordships considered
that the direction given by Ke-
kewich, J., to the taxing-master
was right. They held (1) that
the motion was contrary to the
practice, the proper course being
for the taxing-master to make
his certificate, and the party ob-
jecting to it to carry ir. his ob-
jections, upon which he could
come to the court; (2) that the
woneys for which the solicitors
were liable to give credit under
the direction in the order to tax
were not confined to moneys re-
ceived in respect of the matter

to which the bill of costs re-
- lated, but included all moneys
received by them in their charac-
ter of solicitors of T., or which
they were legally or equitably
bound to pay over to him, and
against which, if sued for by T,
they would be entitled to set-off
their costs when taxed; (3) that
any money which the solicitcrs
had received in respect of fees
due to T. as counsel were not
moneys for which they were li-
able to give credit.

® * *®

HOW v. THE EARL OF WINTERTON.
[Jo.z 22.

Trustee —A4nnuitant — Breach of
Trust — Payment ocway of

moneys applicable to annuities
—Lapseof six years—4 ccount—

-

808

Stututes of Limvitation—Trustee
"Act, 1888,51 & 52 V. ¢. 59, 8. 8.

Appeal from a decision of Ke-
kewich, J., reported 65 Law J.
Rep. Chane. 415. '

The testatrix directed that sur-
plus rents and profits should be
accumulated for fourteen years,
and she bequeathed to the plain-
tiff an annuity which was held
by Kekewich, J., and the Court
of Appeal, upon the true con-
struetion of the will, to be
charged on the surplus rents and
profits.  The testatrix died in
1875, and the term came to an
end in May, 188). The plaintiff's
annuity fell into arrear in 1894,
and she issued her writ in the ac-
tion on August 9, 1895, against
the trustee, alleging that he had
not accumulated anything, and
claiming an account of the rents
and profits of the real estate of
the testatrix received by him
during the term, a declarvation
that he must make good the loss
with compound interest, and an
account on that footing. The
defendant claimed wunder -the
Trustee Act, 1888, s. §, t¢ be pro-
tected by the Statutes of Limi-
tation.

Kekewich, J., held that ip
taking the account the claim as
to any items paid away by the
defendant more than six years
before the issue of the writ was
barred by the statute.

The defendant appealed, and
the plaintiff gave mnotice of his
intention to apply, upon the
hearing of the appeal, to vary the
order by directing an account
from the death of the testatrix.

Bramwell Davis, 9.C., and .
Godefroi, for the appellant, con-
tended that no account ought
under the circumstances to be
directed, and that the action
ought to be dismissed.
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N. Micklem for the plaintiff.

Their Lordships dismissed the
appeal with costs. On the notice
to vary, they said that the trus.
tee did not come within the ex-
ceptions to subsection 1 of sec-
tion 8 of the Trustee Act, 1888,
but he had committed a series of
breaches of trust. Assuming
that the plaintiff could have sued
the defendant in equity for an
account if there had been mno
trust, subsection 1, clause A. of
the Trustee Act, 1888, if it ap-
plied to trustees’ accounts at all,
put such accounts on the same
footing as other accounts, and no
claim could be made in respect
of matters more than six years
old. The action was maintain-
able in respect of the defendant’s
receipts since August 9, 1889, and
in respect of rents then in his
hands which he ought to have
accumulated. To ascertain the
amount of them it was not neces-
sary to take an account from the
death of the testatrix. Such an
account might be necessary to
show what he onght to have had
in August, 1889, but was not
necessary to show what, in
fact, he then had. If clause

A. di@ not apply. the case
was within  clause B, and

the defendant was protected
from demands more than six
years old. Section 8 meant,
shortly, that, except in three
specified cases, a trustee who had
<commitied a breach of trust was
-entitled to the protection of the
Statutes of Limitation as if ac-
tions for breach of trust had
been enumerated in them. The
application to vary the order
must be dismissed, with costs, if
any, occasioned by the notice,
such costs to be set off against
those payable by the defendant.
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ROWLAND v. MITCHELL.
(L. T.234; T.510; S.J. 636; L. J. 414
W.N. 74,

Is ¢ photograph o “ distinctive de-
vice” within the definition of
what may be regrsiered as atrade
mark under the Patents Acts ?

It may be, and in this case was
held to be, and an injunction was
granted to protect the registra-
tion. Re Anderson’s Trade Mark
(26 Ch. D. 409) was distinguished.

* -

*

SMITH, RE. DAVIDSON v. MYRTLE.
L. T.232; 1. J. 413; W. N. 74.

If trustees have power by their
trust instrument to invest in the
bohds, ete., of any company in-
corporated by Act of Parlia-
ment, can they invest in the
bonds of a company incorpo-
rated by registration under the
Companies Act, 1862 2

No, said Kekewich, J., since a
company incorporated by Act of
Parliament was not the same as
a company incorporated under an
Act of Parliament

* * *

BAEKER AND WIFE v. AMBROSE.

[JuLy 30.—Queen’s Bench Division.

Bill of sale—A4 flidavit of execution
—Commisstoner—Grantee’s so-
licitor— Bills of Sale Act, 1878
421 & 42 V. ¢ 81),s. 17—Rules
of Supreme Court, Order
XXXVIIL, rule 16).

This was the plaintiff’s motion
for judgment in an action in
which the validity of a bill of sale
was in question.

For the plaintiffs (the grantors)
the point was taken that the re-
gistration of the bill of sale was
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invalid upon the ground that the
affidavit of execution had been
sworn before a commissioner of
oaths, who admittedly acted in
the matter as solicitor for the de-
fendant (the grantee) alome and
not as a solicator for both par-
ties.

Order XXXVIIT, rule 16, of
the rules of the Supreme Court
provides that “no affidavit shall
be sufficient if sworn before the
solicitor acting for the party in
whose behalf the affidavit is used

...” By the Bills of Sale Act,
1878, s. 17, “ Every affidavit re-
quired by or for the purposes of
this Act may be sworn before a
master in any division of the
High Court of Justice or before
any commissioner to take affida-
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vits in the Sepreme Court of
Judicature....”

A. C. Balter (T. R. Kemp, Q.C.,
with him), in support, contended
that Order XXXVIII, rule 16,
applied to affidavits required by
the Bills of Sale Act, 1878, and
there had been no compliance
with it

A. M. Channell, Q.C., and E. U.
Bullen opposed, and cited Vernon
v. Cook, 49 Law J. Rep. Q.B. 767..

Wright, J., having in the
course of the argument called
attertion to In re Johason, ex
parte Chapman, 53 Law J. Rep.
Chane. 762; L. R.26 Chanc. 338,
held that the provisions of Order
XXXViil., rule 16, applied, and
that the registration was invalid.
Judgment for the plaintiffs.
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Stenographers.

TORONTO, ON'L.

DOWNEY & ANGUS,
Chartered Stenographic Reporters.

Arbitrations, references, etc., reportod.
Alex. Dowaey. Geo>. Angus.
79 Adelaide St. East (first floor.)
TORONTO, Telephone 421.

Patent Warristers and
Solicttors.

TORONTO, ONT.

J. Edw. dlaybee

J. G Ridout, (late C.E.)
Mechanleal Mng'r.

Barrister, Salicltor, ete.

RIDOUT & MAYFEE,

Bolicitors cf Patents,
Machanical and Electrical Experts.
103 Bay Street, Toronto,

U.S. Office, 605 Soventh Street, Washmgbon, D.C.
Telephone No. 2582.

MONTREAL, QUE.

WBarristers, Selicitors, st

—

TORONTO, ONT.

RICHARD ARMSTRONG,
Barrisier, ete.
Offices, 97, 98, 99 Confederation Life
Building, Toronto, Ont.
Telephono 1831,

TORONTO, ONT.

W. J. ELLIOTT,

Barrister, Solicitor, elc.

Canada Life Building,
Toronto.

FERGUSON, McDONALD
& GLASSTFORD,

Barristers, Solicitors, ete.

81 King Strect West, Toronto.
Telophone No. 1697.

John A. Ferguson 1. J.McDonald,
C. H. Glassford.

FOY & KELLY,
Barristers, Solicitors,
80 Churclh Street, Toronto.
J.J. Foy, Q.C. . T. Kelly.

HOWLAND, ARNOLDI,
& BRISTOL,

Barristers, Solicitors, ete.

London & Canadian Chambers, 103 Bay St.,
ZLoronto.

Cable Address,
““Arnoldi, " Toronto.

Frapk Arnoldi, Q.C.
‘Edmund Bristol.

HUNTER & HUNTER,

17 Equity Chambers.

W. H. Hunter. A, T. Hunter.
Telephone 1578.

Telephone 540.

0. A, Howland, NL.P.P.
W. H.Cawthra.

LAIDLAW, KAPPELE &
BICKNELL,

Barristers and Solicitors,
QOfice, Imperial Bank Buildings,
34 Wellington Street Iast, Toronto.
Cablo Address,

Telephouo 19. “ Leidlaw,"” Toronto.
William Laidlaw, Q.C. George Kappele
James Bicknell C. W. Kerr.

MACDONELL & BOLAND,

Barristcrs, Solicitors, ete.
8olicitors Dominion Building & Lioan Co.

Office, Quebec Chambers.
A. C. Macdonell. W. J. Boland.
Tolophone 1076.



