THE

LWS.

e .
Vol. IX, g(QN!TREAL, FEBRUARY 6, 1888. No.

Ed&m.TJAMEe Kisy, D.C.E., LL.D., Advocate.

1

CONfE:NTs o)
v

Curzexy Torrcs ;

prd e Reen geer

g !

-

y

Offigm, 67" St, Frangois Xavier Street, Montreal.
-

P
%

¥

.

F Vool. IX., No. 6.

-
>

4 s - ¥
;“»;;n" i PAGR

A Novel Form of Ne rial; Rail-
Way Passenger not hovided with
Soat; Curious Ground ‘for New ' .

ial;
»Q.C.

Burrrior Courr, MonTrEAL :

Abstract of Decisions

T Covugrr, CricouTims :
Lefobvre ot al. v. Gingras,

tre

edeere .,

Gardien—Contrainte par corps).

The Late Mr.§Jqse;{§1 Dou-
% .

-

3

(Saisfe=g
"

b
P

TRIBUNAL CIVIL DE LA SEINB :

‘A Guichard v. Leprou, (Refus de préter
serment—Juré— Dommages).. vus..

fonm FOR CROWN CASES RESERVED :

\  Bbg. v. Ashwell, (Criminal Law—
T Lareeny)...... .. Ceeeriien e,

Tap LaTe Josern Dourrg, Q.C.... ..... .

InsoLvent Noricss, ETc.. ...

GENERAL NOTES. . .. vovvvennnnnennnnnn,.

fMontreal :
GAZETTE PRINTING COMPANY.
1886.

PAGR

4

48
48
48



ADVERTISEMENTS.

MYERS FEDERAL DECISIONS.

The Decisions of the United States Supreme, Circuit and District Courts (no cases from the State

Courts), on the following plan:

The cases will be arranged by topics,
e.g., or in which Evidence is the subject
Contracts, under the title CONTRACTS, ete.

Send for sample pages (FREE) giving the

or subjects, the same as an ordinary digest—all those on Evidence,
mainly considered, to be placed under the title EvipENCE; those on

topic of Bailment in full; also deseriptive circular showing

that the series is endorsed by the Judges of our highest courts.

Address, THE GILBERT BOOK CO.,
ST. LOUIS, MO.
CARSWELL & CO., Toronto, Ontario, Special Agents, where sample volumes can be seen. 1-2-87
. i
THOS. J. MOLONY, LLB,,

REMINGTON STANDARD TYPE-WRITER

W YCKOFF, SEAMANS & BexepicT, N. Y.,
General and Export Agents.

The only Writing Machine that will save time

Re-
other
law-

and stand in repsair.

Invaluable to all having much correspondence.
ference permitted to leading Insurance and
public companies, private firms, stenogra hers,

&o., in the Dominion. Used in the Governmen
offices_in Ottawa. .
Send for Catalogue and Testimonials.

J. OFLAHERTY,
439 St. Paul Street,

CANADIAN AGENT. 10-3-86

CHURCH, CHAPLEAU, HALL & NICOLLS,

ADVOCATES, BARRISTERS AND COMMISSIONERS,
147 ST. JAMES -STREET,
(Next St. Lawrence Hall.)

L. RugeLEs CHURCH, Q.C.

JouNn S. HaLL, JR.
2. A. CHAPLEAU, Q.C.

. D. 8.
A Nlcow1_6_8

H. A. GOYETTE, L.B.L.L.B,

Advocate & Barrister,
HULL, P.Q.

1-6-86

ADVOCATE,

Commissioner for taking Affidavits for
; Manitoba and Ontario Courts,

‘\ NO. 6 ST. LAWRENCE CHAMBERS,
? QUEBEC.

| 14-2-85-tF
| BUSTEED & WHITE,
ADVOCATES, BARRISTERS & SOLICITORS,

ForESTRY CHAMBERS,

| 132 ST. JAMES STREET, MONTREAL, 132.

E. B. BUSTEED, B.A., B.C.L | W. J. WHITE, B.A., B.C.L-
1-3-85.

Maclaren, Macdonald, Merritt & Shepley,
Barristers, Solicitors, &c.,
UNION LOAN BUILDINGS,

28 and 30 Toronto Street, TORONTO.

J. Jo MACLAREN.
G. F. SHEPLEY.

J. H. MACDONALD.
J. L. GRDDES

‘W. M. MERRITT
W. E. MIDDLETON

PEMBERTON & LANGUEDOC,
ADVOCATES,
Union Bank Buildings, Quebec

E. PeMBERTON, |

W. C. LANGUEDOC-
-8-85

ABBO’I'I‘, TAIT, & ABBOTTS,
ADVOCAIES, de.
No 11 HOSPITAL STREET, Firsr FLoog,
MONTREAL.,




THE LEGAL NEWS,

41

Ghe Tegal Jews.

Vor. IX. FEBRUARY 6, 1886.  No. 6.

—_—

Mr. Hughes, the author of the well known
Tom Brown’s School days, became lately a
county judge, and has already given a sin-
gular indication of his old love of athletics.
A case came before him as to who was the
Wwinner of a pedestrian match; the judge
Suggested and the parties consented that the
Ppointshould be determined by running it over
again in his presence. The' Law Jowrnal
Comments on this as follows: “The course
taken by Judge Hughes in the case of the
Walking match recently before him shows how
difficult it is even for the judge tosubdue the
Instincts of the natural man. As an old
hunter put to hack works pricks up his ears,
and perhaps jumps over the hedge at the
Sound of the voice of a pack of hounds, so
the author of ‘Tom Brown, at the mention
of a foot-race, throws off his wig, and is ready
to hurry to the ash-path. When the evid-
€nee on the question who won the race is not
clear, to order it to be run over again is the
newest form of new trial. It is not an effect-
1ve form, becauge the man who wins the race
to-day is not necessarily the man who would
!13«_\'6 Won it three months ago, and we fear
1t is not contemplated by the practice of any
court of law, whether county court or other.
.F Or the judge of law to turn himself into the
Judge of the course, besides being a little un-
dignified, might lead to an action being
brought againgt himself in his own court.

l}esg methods are less suitable for this pro-
8aic time than for the mythical days of San-
¢ho Panza or Haroun Alraschid.”

-\R

In the case of the . I M &S Ry. v. Lea,
Supreme Court of Arkansas, where g pas-
Senger refused to deliver up his ticket be-
Cause he could find no seat, and was ejected,
the Court held that the contract was that he
should have g gegt, Neither barty cansever
tf}e contract. The toad cannot simply carry
him without a seat. The passenger may re-
fuse to give up the ticket, but cannot accept

the carriage without seat and not pay. No
recovery could be had because of the ejection.
He could sue for non-compliance with the
contract.

A curious ground for a new trial came up
in the case of House v. State, 5, Tex. Law Rev.
675, where the district attorney in his ad-
dress to the jury said that “the State of
Texas might be raked over with a fine tooth-
comb, and a more notorious character than
the defendant John House could nowhere be
found.” The Court held that this remark was
ground for a new trial,and characterised it ag
‘an impassioned expression highly exagger-
ated, it may be, but inadvertently springing
from the heat of debate.’ '

A personage clearly and distincily out-
lined even in a community not lacking in
definite and positive individuality has passed
away from us. Mr. J oseph Doutre, who died
on Wednesday after a severe and tedious
illness, was not a great lawyer in any but a
mere local sense, still less was he a great ad-
vocate; but he was certainly a very com-
petent lawyer, quick to grasp the essentials
of his case, patient and constant in urging its
merits, and carrying it through with a courage
and self-possession rarely disturbed. Add to
these qualities a certain simplicity and direct-
ness of purpose, a large capacity for labour,
long experience, indefatigable industry, and
conscientious devotion to his client’s inter-
ests, and you have the picture of g very safo
counsel to be entrusted with important is-
sues, and this Mr. Doutre undeniably wag.
He had a large measure of independence of
character, without being the least bit of a
crank ; frank and courteous in his profes-
sional bearing; generous and whole-souled
in his family and social relations. It wag
Mr. Doutre’s fortune to be connected with a

number of cases of special note, chief among -

which may be mentioned
Guibord case, which he fought with the
utmost constancy and courage, finally
securing & triumph before the Privy Coun-
cil.  The successful issue of this remarkable
suit brought Mr. Doutre immense reputation,
and a large and lucrative practice which sub-
sisted without abatement until his appoint-
ment as counsel for the Canadian Govern-

the celebrated

*
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ment before the Fisheries Commission com-
pelled him to withdraw himself for a length-
ened period from his ordinary professional
engagements. The difficulty which subse-
quently arose as to the settlement of his fees
for services before the Commission is much
to be regretted, for it is certain that Mr.
Doutre made great sacrifices in order to de-
vote himself to the public business. Before
this date Mr. Doutre had well deserved a
place on the bench, and would undoubtedly
have made an excellent judge. This is not
the place to speculate upon the motives
which induced his friends, when they had
the opportunity to recognize his ability and
services by giving him a judicial position, to
pass him over in favor of younger men; but
it is difficult to imagine that the motives,
whatever they may have been, were credit-
able to the party in power. Mr. Doutre, who
was the author of a romance at nineteen, al-
ways retained a fondness for literary work.
He contributed frequently to the daily press,

" and his work upon the Constitution of Can-

ada is well known to the profession. We
may add that he has been an occasional con-
tributor to the columns of the Legal News since
it was established. His death is felt as a
personal bereavement by very many of his
confrires, and is sincerely regretted by a
much wider circle of friends. This feeling
has been evinced by the overflowing attend-
ance at the usual bar meeting, and the im-
mense procession that followed his remains
at the funeral ceremonies this afternoon.

COUR SUPERIEURE—MONTREAL?

“ Acte refondu des chemins de fer de 1879 "—
Expropriation— Possession— Vente—Intéréts
—Offres réelles.

Juck:—lo. Que tout acheteur doit au ven-
deur les intéréts du prix de vente, lorsque la
chose vendue est de nature a produire des
fruits ou autres revenus, & compter de la prise
de possession.

20. Quune compagnie de chemin de fer
Qui prend possession d’un terrain durant les
procédés de Vexpropriation, doit au pro-
priétaire les intéréts sur le prix qui lui sera

* To appear in Montreal Reports, 2 8.C.

adjugé par Varbitrage 4 dater du moment
qu'il aura ét6 dépossédé de son terrain.

30. Que les offres réelles du prix adjugé,
sans interét, faites par la compagnie sous ces
circonstances, sont insuffisantes. —The Atlan-
tic & North West Ry. Co. & Prudhomme.
Mathieu, J., 17 nov. 1885.

Substitution—Son étendue sous Pancien droit—
Statut impérial (1774) 14 Geo. IV—Statul
provincial de 1801—Liberté de lester—
Dégrés de substitution—Accroissement.

Juct:—lo. Que sous lancien droit, la loi
et la jurisprudence constante limitaient les
substitutions par téstament & deux dégrés,
outre l'institué.

20. Que le statut impérial de 1774 et V'acte
provincial de 1801 accordant la liberté illi-
mitée de tester, n’ont pas eu Veffet d’abroger
ces dispositions de 'ancien droit, et que les
substitutions sont restées limitées depuis
comme elles Iétaient avant ces statuts.

30. Que les dégrés de substitutions doivent
étre comptés par tétes et non par souches;
que lorsque plusieurs personnes regoivent
ensemble et par des droits égaux leur échéant
en méme temps, tous ne font qu'un dégré, mais
chacune de ces personnes fait aussi un dégré
pour la part qu'il recueille, de telle fagon, que
si A son décds ses co-héritiers regoivent sa
part, ils se trouveront 3 former un dégré subs
séquent.— Cuthbert v. Jones,Mathieu, J.,3 jan-
vier 1885.

C. C. Art. 2127—Défaut d’enregistrement d’une
cession rolontaire de créance—Effet de ia
saigie-arrét apres jugement—Cession judici-
aire—C. P. C. Arts. 616, 625.

D. transporte par acte anthentique & B. un
prix de vente d’immeuble non enregistré da
par C. & qui le transport est signifié, mais
lequel Wétait pas enregistré. Plus tard le
prix de vente est enregistré, sans mention du
transport. Subséquemment & tout cela, G.
qui a un jugement contre D., fait signifier une
saisie-arrét 3 C. qui déclare ne rien devoir &
D. Alors G. fait enregistrer une copie du
bref de saisie-arrét et du procés verbal de la
signification, et en donne avis 4 C. en luj
faisant signifier des certificats d’enregistre--
ment. Postérieurement, le transport de D.a
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B. est onregistré et il est de nouveau signifié
avec certificat d’enregistrement 4 C. Vient
Mmaintenant une contestation par G. de la
déclaration du tiers saisi.

Juek:—lo. Que lenregistrement du bref
de saisie-arrét ne vaut rien, et qu'il n’a pas
fait voir au bureau d’enregistrement quelle
créance il saisissait.

20. Que la signification du bref de saisie-
arrét n’a pas opéré une cession judiciaire, et
que le jugement seul ordonnant au tiers saisi
de payer, opére cette cession.

30. Que D. n’étant pas un cessionnaire ne
Peut se prévaloir du défaut d’enregistrement
du transport.

40. Que ce transport, méme non enregistré,
8ignifié avant la saisie-arrét, Pemportera sur
cette dernidre.—Goyette v. Dupré, et Couture,
T.S. En Révision, Torrance, Loranger &
Cimon, JJ., 30 juin 1885.

COUR DE CIRCUIT.
Cuicoutimi, 1885.
Coram RoUTHIER, J.
LeresvEE et al. v. GINGRAS.

Saisie—Qardien— Contrainte par Corps.

Juek:—1o, Que sur requéte pour contrainte par

corps, la. preuve me peut sc faire autrement
que par le rapport de Phuissier ot par affi-
davits, ‘
Que Paffidavit de P huissier ne peut étre admis
bour prouver un fait essentiel omis dans son
TAPPOTE et pour corriger une erreur de date.
- QUi ne peut dtre permis a U huissier de pro-
duire ou de substituer un noUveay. rapport.
Que la contrainte par corps pour rebellion d
Justice doit dtpe assimilée a I'emprisonne-
ment pour dettes en matidre civile, et que les
tribunavx doivent exiger Paccomplissement
rigoureus des formalités nécessaires pour
Dobtenir. .

Le 9 aofit 1884, un bref de fieri facias de
bonis fut émané en cette cause, rapportable Ie
15 septembre suivant,

L’huissier porteur de ceo bref alla, le 27
aol, saisir les meubles du défendeur, et par
un avis an bas du procés-verbal de saisie,
fixa la vente au 9 septembre, au domicile du
défendeur. Ie procds-verbal est en date du
27 aotit, Pavis de vente en date du 28,

(3

20.

Le 9 septembre, huissier se présenta au
domicile du défendeur pour faire la vente fixée
a ce jour. Mais il ne put y procéder et fit
rapport qu’il en avait ét6 empéché parce que
le gardien ne s'étant pas méme rendu sur les
lieux, a fait défaut de lui représenter les effots
saisis et parce que le défendeur qui était
dans son domicile—quoique Phuissier ne Iait
pas vu—avait barré toutes ses portes et re-
fusait de les ouvrir.

Les demandeurs firent d’abord une requéte
pour contrainte par corps contre le gardien.
Le gardien répondit qu’il n’avait pas eu avis
des jour et lieu fixé pour la vente, qu'il
n’avait été nullement requis par lhuissier de
représenter les effets quand ce dernier était
allé pour vendre, et que huissier n’avait pas
vendu les effets parce que les portes du do-
micile du défendeur étaient fermées, ce dont
le gardien n’était pas responsable. Cette ré-
ponse était accompagnée d’un affidavit que
Phuissier exploitant n’avait nullement mis
le gardien en demeure de représenter les
effets saisis quoique le gardien soit voisin du
défendeur.

La Cour a rendu le jugement suivant:

“ Considérant que 1a vente des meubles et
effets saisis en cette cause parait avoir été
empéchée par la résistance du défendeur qui
aurait fermé ses portes, et non par I'absence
du gardien au jour fixé pour la vente, rejette
la requéte pour contrainte par corps sans
frais.”

Les demandeurs présentérent ah‘s une
requéte pour contrffinte par corps contre le
défendeur lui-méme, qui y répondit en allé-
guant de nouveau le défaut d’avis et de plus
que le rapport de I'huissier n’établit pas que
le défendeur ait réellement empéché par la
violence la vente des effots saisis.

La requéte et la réponse furent présentées
le 28 mai 1885, ot le méme jour les deman-
deurs firent application pour fixer la cause a
lenquéte afin d’entendre lo défondeur comme
témoin. Cette demande leur fut refusée, mais
1a Cour leur accorda un délaj pour produire
des affidavits,

Le 3 juin, les demandeurs produisirent un
affidavit de Phuissier jurant qu’au bas da
triplicata du procds-verbal de saisie délivré au
défendeur, se trouve un avis du jour, de
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Theure et du lieu fixés pour la vente, tel que
celui qui se trouve au bas du triplicata pro-
duit au bas du dossier, et jurant de nouveau
et plus en détail la violence du défendeur
pour empécher la vente.

En méme temps, les demandeurs firent
motion pour produire un rapport de signifi-
cation de I'avis de vente au défendeur et au
gardien dans le délai voulu et poursubstituer
un autre rapport de rébellion & justice allé-
guant les mémes faits que 16 premier, mais
d’'une maniére plus détaillée et plus claire.
Cette motion fut renvoyée.

Voici le jugement:

“La Cour, ete.

“ Considérant que le procés-verbal de sai-
gie et le rapport de I'huissier exploitant en
cette cause, ne font pas voir que le défendeur
ait été régulic¢rement averti du jour fixé pour
la vente des effets saisis—Pavis qui se trouve
au bas dudit procés-verbal, étant d’une date
postérieure au procés-verbal lui-méme — et
que I'huissier exploitant ne peut remédier par
un affidavit & cette irrégularité ni contredire
son procés-verbal;

“ Considérant que le dit rapport de I'huis-
gier ne fait pas suffisamment apparaitre la
résistance personnelle du défendeur, le dit
huissier déclarant n’avoir vu personne au
domicile du défendeur ;

“ Rejette la requéte pour contrainte par
corps faite en cette cause par les demandeurs
avec dépens.”

. F. X. Gosselin, procureur des requérants.

J. A. gragné, procureur du défendeur et du
gardien. -

(F. x. 6.)

TRIBUNAL CIVIL DE LA SEINE.
Fraxce, décembre 1885.
GUICHARD V. LEPROU.

Refus de préter serment—Juré—Prigon préven-
tive—Dommages.

Juck :— Quune personne appelée & préter serment
en cour afin de servir comme juré dans une
poursuite criminelle, et qui refuse sous pré-
tegte qwil ne croit pas en Dieu, est respon-
sable cwilement des dommages que peut sou~
[frir Paccusé par suite de la remise du proces
par la faute de ce refus de préter le serment
Tequis.

Le 22 mars 1882, le sieur Leprou avait été
désigné par lesort pour faire partie du jury
qui était appelé A prononcer sur V'accusation
portée contre lenommé Guichard devant la
cour d’assises de la Seine.

Le président Payant invité a préter le ser-
ment déterminé par Particle 312 du code
d’instruction criminelle, il 8’y refusa en dé-
clarant qu’il ne croyait pas i lexistence de
Dieu. Co

En présence de son refus, la Cour avait
renvoyé l'affaire 4 une session ultérieure. Sur
les réquisitions du ministére public, la Cour
rendit un arrét qui condamnait Leprou a
payer 4 Guichard 1a somme de 300 fr. & titre
de dommages intéréts et a supporter les frais
occasionnés par le renvoi de l'affaire & une
autre session,

Leprou s’étant pourvu contre cet arrét, en
obtint la cassation, sur le motif, qu'en pro-
nongant contre le sieur Leprou une condam-
nation 4 des dommages-intéréts, la Cour avait
formellement méconnu les régles de sa com-
pétence et viol, pour les avoir faussement
appliqués, les articles 51du code pénal, 358,
359 et 366 du code d’instruction criminelle.

Guichard intenta alors une action devant
le Tribunal civil de la Seine en invoquant
Particle 1382 du Code civil.

Le Tribunal a rendu le jugement suivant:

“Attendu qu'en n'obéissant pas 4 une pres-
cription de la loi qui doit étre observée a
peine de nullité, Leprou a commis une faute
qui a eu pour résultat de prolonger la déten-
tion préventive de Guichard, et qui rentre
dés lors dans les prévisions de Particle 1382
du Code civil

“Attendu qu'il est vainement opposé par
Leprou que Paffaire aurait pu étre renvoyée
4 un autre jour de la méme session, de telle
sorte que la nouvelle détention préventive
imposée & Guichard proviendrait de la déci-
sion de la Cour, et non de son propre fait ;

“Qu’en pareille matiére, la Cour d’assises
apprécie souverainement la convenance du
renvoi 4 une époque déterminée, et que les
raisons d’ordre général qui ont dicté son ar-
rét échappent A tout contrdle et & toute re-
cherche;

“Qu’il suffit, pour que la responsabilité du
défendeur soit engagée, que la décision des
magistrats ait ét6 rendue nécessaire par un
fait qui lui soit personnel ; e
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“ Par ces motifs,

“Condamne Leprou i payer 4 Guichard la
somme de 300 fr. 4 titre de dommages-inté-
réts, et le condamne, en outre, aux dépens.”

{Journal de Paris. Rapportde Mtre Albert). |

COURT FOR CROWN CASES RESERVED.
LoxNpox, December 5, 1885.
REG. v. AsHWELL.
Criminal Law—Larceny.

The prisoner asked one K. to lend him a shilling,
and K. gave him what he supposed to be @
shilling, but which was in fact a sovereign.
The prisoner changed the sovereign, kept the
change, and when told by K. of the mistake,
denied receipt of the sovereign, but afterward
admitted that he had the sovereign and had
spent half the money. Held, larceny.

This case had been twice argued, on the
first occasion on the 20th of. March, before
five judges, who, being divided in opinion,
directed it to be reargued before all the
Judges, which took place on the 13th of June
last, when being still divided in opinion, they
took time to consider their judgment. The
Case raiged a highly technical point in the
law of larceny. The point was shortly this,
whether if 3 man hands another a sovereign
for a shilling, and the other seeing it in a
flhort time, though not at the moment, keeps
1t, he can be convicted of stealing it. The
case, which was reserved by Denman, J., at
the assizes at Leicester in J anuary last, was
stated shortly this, that the prisoner asked
one Keogh to lend him s, shilling, and Keogh
put his hand in hig pocket and pulled out
What he believed to be g shilling, but what
was in fact g Bovereign, and handed it to the
prigoner who went away, and in an hour
afterward changed it and kept the change,
and next day when Keogh told him of the
n}ista.ke, denied the receipt of the sovereign,
and gave contradictory accountg as to where
he got the sovereign, but afterwarg admitted
that he had the sovereign and had spent half
the money. It was objected that there was
no larceny, as there was no evidence that the
Prisoner when he received the coin knew it
to be g sovereign. The jury found that the

Prisoner did not know it at the time, but that

he discovered it “soon” afterward, and frau-
dulently appropriated it, knowing that the
owner had not intended to part with it.

Several of the judges before whom the case
had been argued were not able to be present,
and their judgments were read by others. It
will be seen that seven judges were for affirm:
ing the conviction, and seven were for revers-
ing it, and the rule of this court being that
the presumption is to be in favor of the con-
viction—presumitur pro negante—the convie-
tion was affirmed.

Smrrh, J., delivered his judgment to the
effect that it was not a case of stealing, as
stealing must be a taking against the will of
the owner with a felonious intent at the time
of the taking. For this he cited authorities.
In the present case it seemed to him that
there was no taking against the will of the
owner, nor with a felonious intent, and the
case he thought came within the law as laid
down by the judges in Reg. v. Middleton,
L.R., 2C. C. R. 45, that the prisoner must
have been aware of the mistake at the time
of the taking in order to render him guilty of
felony. It was not, he thought, a mere case
of finding, for Keogh delivered the coin to the
prisoner who took it honestly. It wasa con-
fusion of terms to suppose the finding out of
the mistake some time after the taking made
it like a case of finding, knowing the owner
or knowing he might be found. He did not
think the cases cited for the prosecution
(Cartwright v. Green, 8 Ves. 405 3 Merry v.
Green, 7M. & W. 623) were in point. In
those cases there was no intention to deliver
the thing, here there was, and the prisoner
was not guilty of larceny at common law.
And a8 to his liability as bailes it was neces-
sary that the thing should have been
delivered as a bailment, whereas here it was
not, and there was no condition expressed or
implied to return the coin delivered. The
real obligation on the prisoner was to return
198 when he found the coin was a sovereign,
but he was not bound to return the sovereign.
He came, therefore, to the conclusion that the
conviction ought to be quashed.

Cavg, J’s judgthent (which was read by
the Lord Chief Justice, he being unable to
attend) was to the contrary effect ag to lar-
ceny at common law. It was impossible, he



46

THE LEGAL NEWS,

thought, that the prisoner, who at the
moment of taking the coin was under a mis-
take as to what it was, could be guilty of tak-
ing it feloniously. As there was a mistake
as to the coin, no property passed; and the
question was as to possession, as to which he
thought the person taking the thing could
not acquire possession of it until he found
what it was. Here the prisoner, when he
took the coin, was not aware what it was,
and did not become aware of it until after-
ward. He was unable to reconcile thie cases,
and thought the law correctly laid down in
Merry v. Green, 7 M. & W. 623. In his judg-
ment a man could not be presumed to assent
. to the possession of a thing until he knew
what it was, and here the prisoner did not
assent to the possession of the coin until he
knew it was a sovereign. He had consented
to the responsibility of the possession only of
a shilling. In this case the prisoner did not
at the time of taking render himself respon-
sible for the possession of a sovereign, and
therefore could not set up a lawful possession
of it, for at the moment he knew what it was
he elected fraudulently to keep it, and there-
fore was guilty of larceny at common law.

MatrEW, J., declared that he was of the
same opinion as Smith, J., that is that the
prisoner was not guilty of larceny. There
was no dishonest act in the taking, and it
would not do, he thought, by a sort of fiction
to refer the taking to the time of changing
the sovereign. And certainly, even if that
was a taking it was not a felonious taking,
for he might honestly have changed the coin,
and it would only be dishonest if he meant
to keep the whole. In his view there was no
evidence of a felonious taking at any time;
and if this conviction could be supported,
then any one guilty of any dishonesty could
be convicted of larceny. That was a change
in the law which could only be effected by
statute. He thought, therefore, that the con-
viction should be gquashed.

SterHEN, J., read a lengthy and elaborate
judgment, in which he said, Day and Wills,
JJ., concurred, to the same effect. From the
earliest time, in the history of our law, lar-
ceny had been defined to be a felonious tak-
ing against the will of the owner and with
the animus furandi=that is the intention to

' Edward III to Edward IV.

steal—at the time. For this he cited Glan-
ville, Bracton, and the Year-books, from
He especially
cited Bracton defining larceny as contrectatio
ret aliend fraudulenter, cum animo furandi, and
he dwelt upon the case in the 13 Edw. 4, the
case of the carrier, in which all the judges
held that a carrier was not liable for taking
the whole bulk of a package, though he
would be if he “ broke bulk,” as it was called,
that is, opened the package and took out
something. So that if he took a pint of wine
out of a cask he was guilty, but not if he
took the whole pipe. The rule of law he had
stated was established, he said, by all the
authorities, and he cited 3 Coke Inst., 1
Hale’s Pleas of the Crown, Hawkins’ Pleas of
the Crown, and Foster’s Crown Law. That
being the rule of law, he said, here the pri-
soner took the coin innocently, and though
he dealt with it dishonestly an hour after-
ward, that did not make him guilty of lar-
ceny at common law. In cases of finding it
had been laid down that there was no lar-
ceny, though in modern cases it was held
that there was if the finder knew the owner.
Re Thorburn, 1 Den. Crown Cas. 387. The
cases under this head, however, established
the doctrine that a person to be guilty of lar-
ceny must have intended stealing at the time
he took the thing ; and if the present convic-
tion was upheld it would be quite inconsist-
ent with those cases and cause a curious
anomaly in the law. It could not, he thought,
be held that a mere alteration of intention
after the taking made the original taking
felonious. The case showed that the first
taking—the actual physical taking—must
have been felonious in order to make it a
case of stealing. In the case of Reg. v. Glyde,
L. R, 1C. C.'139, in 1868, the prisoner had
picked up a sovereign and intended to keep
it, but did not know the owner, and was held
not guilty of larceny. In the cases of find-
ing, the guilty knowledge—the knowledge of
the owner—w as required to have been at the
time of finding and taking up. But in this
case Ashwell received the coin honestly, not
knowing it was a sovereign. He was, there-
fore, not guilty of larceny at common law.
As to the point astobailment he agreed with
Smith J.
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Hawkins, J., said he concurred in the
udgment of his brother Cave.

Manistry, J., agreed with his brother
Stephen, after whose able and elaborate
judgment he said, he need not add anything.
He thougkt that the prisoner could not pro-
perly be convicted of larceny, either at com-
mon law or upon bailment, because at the
time of the delivery of the coin neither party
knew it to be a sovereign, so that there was
neither a felonious taking nor a “ bailment,”
e, an intentional delivery of a sovereign.
In his view, the law was well settled on the
Subject in the case of Reg. v. Middleton (the
case of a man taking up money at a post-
oflice put before him by mistake), and he
thought it would be most mischievous if it
Wwere now unsettled. That case, in his opin-
ion, covered this case completely, as the
prisoner was held guilty, because at the
moment he took it up he took it dishonestly ;
80 that the judges put that as the decisive
time—the time of the actual taking—not of a
Subsequent alteration of intention. The real
remedy of the prosecutor was to sue the
Prisoner for 198 as money lent. That might
be called technical,” but he was prepared to
hold that that was the proper course, as the
Prisoner might honestly have changed the
Sovereign and was only liable to return the
19s. Here the taking was lawful, and so the
Prisoner was not guilty of larceny at com-
on law, neither could he be convicted as a
bailee, as there was no bailment of the
8overeign.

Fmip, J,, also concurred in the opinion
that the prisoner was not guilty of larceny
and could not be convicted of any crime by
our law. He had had the advantage of read-
ing the judgments of his brethren who had
held the same view, and they had so abun-
dantly and ably supported it that he did not
think it necessary to add an ything in support
of it.

Dennax, J., however, who had tried and
Teserved the case, said he had come to the
Same conclusion as his brother Cave and the
Lord Chief Justice, whose judgment he had
read. If he had thought the case covered by

- Reg.'v. Middleton he should not of course have

Teserved it, but the opinion of some of the
Judges referred to by his brother Manisty as

conclusive was only a dictum, and a dictum
in which he himself had concurred, but did
not consider it decisive of this cage. The
caso was stated carefully and designedly in
a neutral way ; not therefore of course stat-
ing a felonious intention at the time of tak-
ing, and the very question reserved was
whether the jury could rightly find that he
was guilty of stealing the coin. On the whole,
he thought, there was evidence on which the
jury might find the prisoner guilty. There
was no doubt as to the definition of larceny,
that is fraudulently taking anything with
felonious intention; and the Question was
whether there was a felonious taking. His
brother Stephen put it as a case of fraudulent
retention after an honest taking, but he
denied that such was the case, for it could

-not be said that the prisoner believed he was

taking a sovereign at the time of taking the
coin. There was some ambiguity in the use
of the wcrd “ taking,” and there was no real
“taking ” of the sovereign by the prisoner
until he knew it was a sovereign, and so the
case fell within the cases as to finding, in
which it was hel | that if a man found some-
thing, and afterward found out the owner
and then resolved not to return it, he was
then, and not before guilty of larceny ; so
that the question was not whether he stole
it at the time he first took it. He came to
the conclusion therefore, that the conviction
ought to be upheld.

Lorp CoLerinE, C.J., then delivered his
judgment to the same effect as Cave, J., that
the prisoner was guilty of larceny at common
law. He doubted whether it could be said
that'there was a “bailment” in the present
case, as bailment meant g « contract,” and
here there was no contract as to the sovereign.
As to the question of larceny at common law,
he assumed that there must be a felonious
taking, but delivery and taking must be acts
into which intention entered. There must
be an intentional intelligent taking, knowing
what the thing was, and a man could not be
said to tuke a thing when he did not know
what it was. Tt could not be truly said that
a man took what he did not know of, and he
did not think that it was law. In this case,
therefore, he thought that there was no
delivery of the sovereign and no taking by
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the prisoner until he knew what it was, 8o
that here at the time of taking the sovereign
as such he intended to steal it, and so took it
feloniously, that is the sovereign was taken
and stolen at the same moment. The convic-
tion could not be disturbad without overrul-
ing the decisions of Lord Eldon in Cartwright
v. Green, and of Parke, B., in Merry v. Green,
and the decision of the judges in Reg. v. Mid-
dleton. The view he thus took was also in
accordance with a case not cited in the argu-
ment, Reg. v. Riley, (Dearsley’s Crown Cases
Raserved, 149), which was a distinct author-
ity for upholding the prasent conviction. In
this judgwent his lordship siid his brothers
Grove, Poilock, and Huddleston concurred.
There were, therefore, seven judges for affirm-
ing and seven for reversing the conviction,
and as the rule in this court was presumitur
pro negante, the conviction would be affirmed.

THE LATE JOSEPH DOUTRE, Q.C.

Mr. Doutre was born at Beauharnois in
1825. He was educated at the College of
Montreal, and studied law in the offices of
the late Mr. W. Dumas, the Hon. Mr. Morin
and Hon. Mr. (afterwards Judge) Drummond.
He early identified himself with the Liberal
}l)larty, and was a contributor to their organ

) Avenir. A contribution to this paper ex-
cited the ire of Sir George E. Cartier, who
gent a challenge to Mr. Doutre. It was ac-
cepted, and on the slope of Mount Royal a
duel took place, neither of the participants,
however, sustaining injury. The ill-feeling
thus produced did not last, for in after years
the combatants were on sufficiently friendly
torms. In 1844 Mr. Doutre published a
romance entitled “ Les Fiancés de 1812,” and
four years later gave to the world “ Le Frére
ot 1a Sceur,” and in 1852 “Le Sauvage du
(Canada.” He is also author of a work on
the Constitution of Canada, and of several
minor literary productions. In the agitation
that led to the abolition of the system of
geigniorial tenure he was a prominent actor.
He joined the Institut Canadien and soon
became its president, a position to which he
was only the other day re-elected. The dis-

ute with the Church over the library of the

nstitute led to its members being ordered to
abandon it under pain of excommunication.
This many would not do, among them
Samuel Guibord, whose death, and the re-
fusal of the ecclesiastical authorities to allow
his body to be interred in consecrated
ground, led to the institution of a suit of
which almost all the civilized world has
heard. Mr. Doutre was chosen to uphold the

rights of Guibord before the courts. How he
discharged the duty is well known. After
long litigation the decision of the Privy council
was obtained and Guibord’s body was finally
laid at rest in the Cote des Neiges cemetery.
Mr. Doutre was senior counsel for the Domi-
nion Government before the Halifax Fish-
ery Commission, and assisted in securing
the considerable amount that was award-
ed this country as compensation for the
fishing privileges accorded to the United
States under the -Washington treaty. He
also acted on behalf of the Orangemen ac-
cused some years ago of illegal association in
this province. The fame he obtained through
the Guibord case brought him a large clientele,
and he was engaged in many important
suits. Mr. Doutre was married twice, and
leaves six children, the eldest a son, who has
nearly completed his studies for the profes-
sion in which his father held so high a rank.

INSOLVENT NOTICES, ETC.
(Quebec Official Gazette, Jan. 30.)
. Judicinl Abandonments.

Joseph Perrier, trader, Montreal, Jan. 23.

Zéphirin Simard, Rimouski, Jan. 25. .

5 Lo%s Flavien Timoléon Buisson, Three Rivers,
an. 26,

Curators Appointed.
B. A. Benoit, St. Hyacinthe.—Jules St. Germain,
St. Hyacinthe, curator. Jan. 2.
L. E. Morin, Jr., Montreal.—Kent & Tarcotte, Mon-
treal, joint curator, Jan. 23.
Jean B. Déry, St. Francis.—C. Millier, Sherbrooke,
curator, Jan. 15.

Notice of Dividend Sheet.

Thomas J. Samson.—Louis Rainville, Arthabaska-

ville, surator. Open to objection until Feb. 15.
Actions en séparation de biens.

Dame Amanda St. Jean vs. Alfred Dasylva, District
of Montreal. Jan.,12.

Dame Marie tveorgiana Demeul vs. Cyprien Turcot,
Village of St. Gabriel, District of Montreal. Jan. 19.

Dame Sarah Annie Baker vs. Louis Charles Leopold
Goullioud, Montreal. Jan. 19.

Rules of Court.

The Camperdown Hotel Company, Georgeville, town-
ship of Stanstead. Meeting to appoint liquidator
under Insolvent Companies Act of 1882, 10 a.m., Feb.
12, Sljperior Court, Sherbrooke.

A. J.Cleveland and W. H. Whyto, traders, Montreal.
Creditors of Arthur J.Cleveland notified to file claims.

More LawyERs THAN Dogs.—I fell across an amus-

ingstory the other day in Madame Adam’s interesting
book, La Patrie Hongroise. Hungary, says Madame
Adam, swarms with barristers. It is the ambition of
the Hungarian peasant to make one of his sons an
advocate, as it is the ambition of the Breton and the
Irish peasant to make ore son a priest. The son of a
small farmer in the neighborhood of Pesth was sent
by his father to the law school of the town, but, either
from want of parts or application, was plucked in the
qualifying examination. Not daring to return home
empty handed, after all the money that had been
gpent on his education, he forged a legal diploma.
The father, however, was not so ignorant as not to be
aware that such diplomas are always written on pm‘ch—
ment, Kutya-ber—"* dog-skin”’ in Hungarian, * Why
is your certificate not made out on Kurywber? » asked
the old man, * The fact is, father,” answered the
ﬁmth, that there are more barristers than dogs in

[ungary, and so there is net enough Kutya-ber to make
diplomas for us all.”—London Life.
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ADVERTISEMENTS.

FORAN'S CODE

Nearly Ready and very much Enlarged.

PRICE IN HALF CALF OR CIRCUIT BINDING, $7.50.

The First Edition of this work being exhausted, the Compiler
has prepared a Second Edition, which will be found to contain the
text of the Code as amended by the various statutes passed,

DOWN TO THE END OF THE SESSION OF 1885 —

The authoritities as reported by the commissioners,—A Digest of
all decisions relating to procedure

Which have been reporied up to December, 1885,

The rules of practice of the various courts,—
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and a list of cases reported.
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will, we hope, meet with the same encouragement which was
bestowed upon its predecessor.
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will be allowed half price for the same on its return to us on account
of new edition.
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