THE LEGAL NEWS.

145

The ZLegal Jews.

Vou. v,

MAY 13, 1882. No. 18.

THE EARLY JURIDICAL HISTURY OF
FRANCE.
[Continued from p. 140.]

. llt is certain that a supreme jurisdiction over
Persons, and all causes, was exercised by the
?i:semblies of the Champ de Mars, but the pre-
Orie' extent of that jurisdiction, which was
¥ glnally vested in the subordinate Courts of
¢ Crown, or of the feudal Lords or Seigneurs,
222:00 now be determined.(1) 1t appears, how-
wi t; from the learned rescarches of a modern
T (Montesquieu), to have been a fundamen-
eve Principle of the French Monarchy, that
Chig person who held a military command in
o ) was, of right, entitled to a civil jurisdic-
0 over all whom he led to war(2) Justice,
ne‘::fo“’o‘was distributed by every teodal Seig-
Whet}zo his vassals, within the limits of his Fief,
he leder he was a layman or an ecclesinsti?, for
Wag them in person against the enemy, if he
it h:;“y man, and by his substitute (advocatus)
on appened to be an ecclesiastic,(3) and, up-
‘llod'e same principle, the Liberi or tenants of
u 1al estates who were led to war by t.he
on 8 and Counts were subject to thedr jurisdic-
00“:“)- The rule of decision, however,in every
Tt wag the general Law of the state, and the
ol;ge’ being the acknowledged head of the
a Thment, in all matters, civil and military,

Tp"’ceedings were in bis name.(5)
ei:e Dukes, the Counts and the Seigneurs, in
cﬁusere'spcctive jurisdictions, originally decided
tl‘llst,(:im person,(6) but they, afterwards, en-
Office, this part of their duty to others. The
who was appointed for the purpose by a

Bej
\gne‘“', was sometimes called a Seneschaly(7)

%ﬁ"bemm’s Charles V. Ist, p. 304.

p. 6, Lg';;-eaqnieu, lib. 30, cap. 18- Répert. 8 vo, vol. 5,
@©) Momeau des Seigneuries, cap. 1, Sect. 72 & 73.

(&) Moo tesauien, liber 30, cap- 17, vol. 2, p. 377,

edit, * OBtesquien, lib. 30, cap. Répert. vol. 6, p. 8, 8 vo.

(5)
()M."“tﬁquieu, lib. 30, cap. 17.

Ictionnaire de Jurisprudence, vol. 3. p. 18, col. 1.

the hml.;eth}tolje of Seneschal imported  an officer of

Somjgyntehold.”  Viscounts were spid to be *'quasi

1Breqice, J.COm gerentes :” Prevosts */ quasi pracpositi

Podstelay 08 ; Viguiers * quasi vicarii comitum ;’ and

abus des quasi castrorum custodes.”’” Loyseau de
ustice des Villages, p. 6, quod vide.

but most commonly a Bailiff which, in the lan-
guage of those days, imported a guardian or
protector of Justice, (1) and those who were
named by the Dukes and Counts, were called
Viscounts, Prevosts, Viguiers and Chastelans.(2)
But in all their Jurisdictions, an usage, which
derived its origin from the forests of Germany,
was continued. Neither the Dukes, the Counts
nor the Seigneurs, nor any of their officers de-
cided alone. They assembled in their courts a
kind of assize composed of their vassals, to the
number of twelve(3) who were, principally,
the officers of their respective courts, and by
those persons (who as vassals were the equals
of the parties whose causes were there tried and
thence called Peers) the judgment was pro-
nounced according to the opinion of the major-
ity, unless there was an equal division of voices,
when, in criminal cases, it was given for the
accused, and in cases of inheritance, in favor of
the defendant, subject always to an appeal to
arms, and an ultimate decision by judicial com-
bat.(4)

The feudal system is well calculated for de-
fence, but not for the support of order. In
theory it is founded in subordination, but in
practice it has been found universally to have
diminished the power of the sovereign, while it
increased that of the greater vassals. This was
particularly the case in France, where the seig-
neurs, at a very early period of the monarchy
began to usurp the rights which had till then
been deemed the distinctions of Royalty, and
with such advantage, in consequence of the
weakness of the Kings of the second race, and
the anarchy into which the Kingdom was
thrown by the depredations of the Hungarians
and Normans(5) during the ninth and tenth
centuries, that the very dependants of the
Crown, the Dukes, the Counts, and even the in-
ferior officers of the State, were induced, by
their example, to adopt the same conduct ; they
combined together, and about the period at
which Hugh Capet, the first of the third race,
took possession of the Throne, were completely
successful. They made hereditary, in their
_(T)iinc ¢. Method. verbo *‘ bailiff,” vol. 1, p. 710.
Dict. de Droit, verbo * bailiff,” Loyseau de 1’abus de
.‘{L ustigfgfies Villages, p. 6, and Loyseau des Offices, p. 4,

(l‘;) Loyseau de I’Abus de Justice des Villages, p. 6.

(3) Montesquieu, book 30, cap. 18, vol. 2, pp. 381 & 382.

(4) Montesquieu, book 28, cap. 23—27.

(5) Fleury, p. 47.
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families, the lands, titles and offices, which,
before, they had enjoyed for life only. They
usurped the sovereignty of the soil, with civil
and military authority over the inhabitants.
They granted lands to their immediate tenants,
who granted them over to others by subinfeu-
dation, and, although they professed to hold
their Fiefs from the Crown, they were, in fact,
independent. Strong in power, they exercised,
in their several territories, every Royal preroga-
tive.—They coined money—fixed the standard
of weights and measures—granted safeguards—
entertained a military force—imposed taxes—
and administered justice in their own names,
and in Courts of their own creation, which de-
cided ultimately in all cases, civil and criminal,
not according to the written laws of the King-
dom, but according to the unwritten customs and
usages of the District over which they respec-
tively claimed and exercised J urisdiction.(1.)

By these usurpations of the Seigneurs, the
foundations of the ancient laws of France were
gradually undermined. But the demolition of
this venerable fabrick was greatly promoted by
the profound ignorance which pervaded the
kingdom during this period. Few persons, ex-
cept ecclesiastics, could read, and, hence, the
Theodosian Code—the Laws of the Barbarians,
which had been reduced to writing, and the
Capitulars sunk imperceptibly, but equally, into
oblivion. The clergy also furthered its destruc-
tion by adopting, in their~ jurisdictions, the Canon
Law which they had begun to compile, early in
the ninth century, and the crown completed it
by the publication of the ever-memorable Edict
of DPistes, so-called from the City of Pistes, where
it was promulgated in the year 864, by Charles
the Bald, one of the weakest of the weak descen-
dants of Charlemagne. By this Edict, in the
mistaken policy of conciliation, the unwritten
usages of each Seigneurie were ratified and de-
clared to be law; a declaration which may be
considered not only as the efficient cause of the
final extinction of the ancient Law, but of the
permanentestablishment of that infinite variety
ot customs, which obtained in France until the
late Revolution. (2)

The authority of the Crown of France, at its
ultimate point of depression, about the close of
., the tenth century, was merely nominal, the Royal

(1) Fleury, 51 & 52. H Not Coke’
Littleton, p, 366c. argrave Notes on 9

(2) Montesquieu, Lib. 28, cap, 4; vol. 2, p. 243.
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Jurisdiction being confined to the Royal Do-
maine, which comprehended no more than four
cities, in which the King was obeyed as feudal
Lord, and net as Sovereign ; (1) on the other
hand, the power of the Seigneurs at this epoch
was enormous—their tyranny exorbitant, The
whole country was laid waste by the wars which
they wag:d against each other, and their own
vassals were reduced to an actual state of slavery,
under the denomination of serfs and hommes de
poite, or under the pretended rights of personal
service and corvé, were treated as if, in fact,
they had been reduced to that wretched condi-
tion. (2). By this state of anarchy, these who
were yet in the possession of allodial property
were, in the first instance, induced to annex
what they held to the jurisdiction of some Fief,
and to subject themselves to feudal services, for
the immediate safety of their persons and the
defence of their estates, and so generally was this
the case that it gave rise to the maxim « Nuile
terre sans Seigneur,” which at length became the
universal Law of France.(3). But as the
Seigneurs could not, in every instance, protect
their dependants against the incursions of their
neighbours, and a8 the feudal burthens were,
themselves,insutferable, many vassals abandoned
their Lords, by degrees, and sought prctection
in walled towns where they united and entered
into armed associations for mutual defence. (4)

These associations, which began during the
reign of “Louis le Gros,” about the year 1109,
and were called “communes,” could not long
remain without some government ; regulations
therefore were made, and usages adopted by each
commune for the control of its subjects, and being
asylums for all who were inclined to be peace-
able, and barriers against the common enemy
(the Seigneurs}, the crown afforded them every
assistance in its power—conceded to them the
right of enacting laws for their own internal gov-
ernment, and enfranchised the inhabitants, (5)

The Secigneurs plainly saw that the institution
of communes was adverse to their interest, yet
they could not prevent the increase of such
aggociations ; they even found themselves com-

(1) Robertson’s Charles V, vol. 1, p. 366,
(2) Dictionnaire de Jurisprudence, vol. 3, pp. 16 & 17-

(3) Robertson’s Charles V, vol. L p. 223. Dict. de
Jul‘lissl). vol. 3, p.16: Fleury, p. 61 ; Robertson’s Lbid.s
p. 16.

(4) Dict. de Jurisp. vol. 3, p.17.
() Dict. de Jurisp. vol. 3,p. I7. Répert. vol. 13
Verbo ** Commune.”’ .
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I;:lled to have recourse to the same expedient to
event their dependants from taking refuge in
o et;:’)'&l cities which were incorporated : many
willi € towns, also, within their territories, were
mostng to pur'chase charters of liberty, and as
inth of the seigneurs had expended large sums
avg ¢ holy wars, and were needy, they sold them
means of present relief. From hence, in less

an two centuries, most of the towns in France,

To
e m a state of dependance, became free corpora-

on?’ and personal servitude was generally
&bﬁhshed‘ 1)

80::"; effects of these establishments were very
secnr'ﬂt; they were found to afford a degree of
i ity equal to that which was afforded by the
Wh?:’t“"s, who began to be of less importance
ple T‘:?y ceased to be the protectors of the peo-
© he communes themselves became attached
aug ::" 8"Vel“eign, whom they considered as the
l’ow; of their liberties, and they looked to the
for th&s the common centre of union, necessary
°Dpreg: defence of the whole against their
consiq 0r8.(2) On the other hand, the sovereign
with ered them as instruments which might,
the R;g)"e&t advantage, be employed to increase
'Ouredm Prfsrogative. To this end they endea~
°0nsnmt0 raise t‘hem to importance, and, with
i matfa p.ollcy, called them to assist, by
vail eputies,in the States General of the nation.
w, erx:,ﬁ themselves also of their co-operation,
igne e idea of restraining the power of the
res ﬁ“"s: they laboured in the great design of
the Or:f:’. to Fra{nce her ancient limits, and to
tim, Wh its original Jurisdiction. From time
Wniteq :’ as ) opportunities occurred, they re-
oma; he dismembered Provinces to the Royal
ce b“: and reduced them to immediate depend-
ey aioti?nque“’ by escheatsand by treaties,(3)
ighed private warfare, and judicial com-
nndeﬁiex‘e““ed the administration of justice,
all cqy e royal authority, to all persons and to
ual shaﬁs (4) by steps of which the most effect-
be more particularly noticed.

B
ust?bre. and during the reign of Charlemagne,
\ces n Eyre of the Royal appointment, under

ORY

@ Ii:ll’:l'tmn's Charles V. vol. 1, pp- 33, 227 and 251
3) Ty, 208 Charles V. vol. 1, p. 34. -

the r s desien wag ultimately comploted in 175, by
Yide p o0 of the Provinces of Bar and Lorraine.—
(‘Wmnne dzé Chronologique des Grands kiefs de la
on Coke 5 de France, Pariv, 1759, and Hargrave’s Note

™ and Littleton, 3665.
. 17, “33eau des Seigneuries, cap. 5, sec. 63, Delolme,
rtsons’s Charles V. vol. 1, pp- 36,

the title of “ Missi Dominici,” visited, occasion-
ally, the different Provinces, chiefly for the pur-
pose of investigating the conduct of the Dukes
and Counts in the several jurisdictions, civil and
criminal, which they exercised under the author-
ity of the Crown, which was sometimes greater,
and sometimes less, a8 the Sovereign was more
or less feared and respected.(1). Louis VI, about
the year 1125, attempted to revive the office of
the « Missi Dominici,” under the" title of Juges
des Ezempts,(2) but the seigneurs were in his time
too powerful, and he was obliged to abandon his
intention.(3) His successors had recourse to ex-
pedients less alarming. Among the first, certain
cases in which the King was interested, or pre-
sumed to be interested, were declared to be “Pleas
for the Crown,” or Cas Royauz,which, according to
feudal principles, (he being the Lord paramount)
could not be decided by the officer of his vassal,
and were, therefore cognizable in the Royal
Courts exclusively. To this distinction the
seigneurs of inferior note submitted, but it was
scorned by the more powerful, who, relying upon
their strength, continued to exercise jurisdiction
over all cases. The attempt, however, even with
respect to the latter, was productive of benefit;
it turned the attention ot the vassals to courts
distinct from those of their oppressors, and
taught them to view the govereign as a protector,
and this facilitated the subsequent introduction
of Appeals, by which the decisions of the seign-
eurial courts were brought under the review of
the Royal Judges, (4). Of these the Appeal ¢ de
défaut de droit,” on account of the delay or refusal
of justice, was the first. The feudal law had pro-
vided that if a Seigneur had not as many vassals
as enabled him to try, by their peers, the parties
who pleaded in his Court, or if he delayed, or
refused to proceed to trial, the cause might be
carried by appeal to the Court of the Superior
Tord of whom the seigneur held, and be there
teied. (5) The right of jurisdiction had been
usurped by many inconsiderable seigneurs, who
were often unable to hold Courts, for want of
officers and vassals, and while trials by battle
continued in use, there were times, and cases,
even in the Courts of the greater Seigneurs, in
ingx}:)i 5 6): g;ns gv:, 'v‘er::).o %pb‘::xf §’0‘ (g: ;Jbi‘:es. ’%‘:“s ll!zl]i)x!‘;lil-)'—’
(2) Répert. verbo, ** Missi Dominici,” vol. II, p. 573.
(3) Hénault’s Abrégé Chronologique, tome 2, p. 730.
(4) Robertson’s Charies V., vol. 1, pp. 60, 61.

(5) Beaumanoir, cap- 62, p. 322. Esprit des Lois,
Lib. 28, cap. 28.
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which it was difficult to agsemble the Peers, by
reason of the danger to which they were exposed,
their being liable to appeals, by either party, on
account of false judgments, which necessarily
led to the hazard of a personal combat, if they
maintained their opinion. (1) In all such cases
justice was delayed, and there were, therefore,
frequent occasions forappeals of this description,
from whence the practice became familiar, and
served as an introduction to appeals on account
of the “injustice” or « iniquity” of the sentence,
which followed, and gradually increased, as the
trial by combat declined, for that mode of trial
being, in fact, an appeal to the Deity, and the
issue of the battle, held to be a decision by his
immediate interference, wag incompatible with
a new judgment of any kind. 2)

To facilitate Appeals, and the recourse of the
subject to the Royal authority, Judges, under the
title of “ Grand Baillis,” were appointed in all
the cities of the Royal Domain, with an Appel-
late Jurisdiction over all causes, civil and crim-
inal, heard in the Seigneurial and in the Royal
(but inferior) Courts of Prevdts, (3) which was
final, except in certain cases of importance,
which they were required to transmit to the
King, to be decided by himself in his Council,
where they were ultimately determined. (4) The
number of these Jjurisdictions, at their first crea-
tion, was inconsiderable, but in the reign of
Phillip Augustus, about the year 1190, they
were numerous. (5)

A regulation of greater importance succeeded
the institution of the Grand Baillis, The King’s
Supreme Court of Justice, or Council, in which
he presided, which, as in all other feudal King-
doms, was originally ambulatory, following the
person of the Monarch, and held only upon some
of the great festivals, was rendered sedentary at
Paris, and appointed to be kept open the greater
part of the year, under the appellation of the
“ Parlement de Paris.”’ This was effected by an
Ordinance of Phillip le Bel, passed in the year
1302, and emphatically entitled, « Ordonnance

(1) Montesquieu, Lib. %8, eap. 27, vol. 2, p. 282 et seq,
Robertson’s Charles V., vol. pl. p.’ ;66 v a

(2) Robertson’s Charles V,vol. 1, p. 61.

(3) Dict. de Jurisp., vol. 3, p. 18. Dict. de Droit,
verbo ** Baillis "’ vol. 1, p. 166, col. 2nd.

(4) Enoyc. Method. de Jurisp. verbo * Baillis,”
wol. 1, p. 710.

(5) Diot. de Jurisp. vol. 3, p. 18. Fontanon, Lib. 1,
tit- 1, p. 179. Dict. de Droit, vol. 1, n 60

pour le bien,
Royaume.”(1)

This Ordinince erected, also, a Sovereign
Court of Assize at the city of Troyes, in Cham-
pagne, under the title of « Grand Jours,” re-
established the Parliament of Toulouse, a Court
before held under the authority of the Counts
of that Province, and confirmed a Court of Ex-
chequer at Rouen, which had subsisted since the
reunion of that City to the Crown of France, in
the year 1200; and was originally created the
Court of the Pcers of France, by which John,
King of England, was, by default, convicted, as
a vassal of France, of the murder of his nephew
Arthur.(2) Other Sovereign Courts of Parlia-
ment, making in all thirteen,(3) were afterwards
erected in the several Provinces of the Empire.(4)

[To be continued.]

Uutilité, et la réformation du

NOTES OF CASES.

COURT OF QUEEN’S BENCH.
MoxTREAL, March 24, 1882.

Dorron, C. J., Rawsay, TESSIER, CRrosS, and
Basy, J J.

HARRINGTON et al. (defts. en gar. in the court be-
low), Appellants, and Corsk es qual.
(PIE. en gar. below), Respondent.
Hypothec on immoveable bequeathed— Particular
legatee—C. C. 889.

The particular legatee of an immoveable hypothe-
cated by the testator is bound to pay the hypo-
thee, to the exoneration of the testator's general
estate, unless it be otherwise ordered by the
will ; and the ordinary direction to the executor,
o pay all the testator's just debts, is not such
order,

The appeal was from a judgment of the
Superior Court, Montreal, (Rainville, J.), main-
taining the action en garantie of Corse es qual.
The sole question was one of law, viz., whether
the particular legatee is personally responsible
for the payment of a hypothec on the immove-
able bequeathed to him by the testator. By

(1) Conférence des Ord nces, by Bouchel, p. 137.

(2) Dict. de Jurisp. vol. 3, p. 21 & 22. Ord. de Lovvre,
'om. 1, p. 366.

(8) Paris, Toulouse, Grenoble, Bordeaux, Dijon,

uen, Aix, Rennes, Pau, Mely, Besancon Doual’,
Nancy.—See Répert. vol. 44, p. 296, verbo ** Parlement,
and Dict. de Droit, verbo Parlement.

(4) Répert. 8vo. vol. 44, p. 296.
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;ht:ej“dgment appealed from the particular leg-
clusiwas held liable for such debt. The con-
ow on of the honorable judge in the Court be-
a sewas a‘s follows :—¢ Nous concluons donc que
l,an_lﬂe interprétation raisonnable & donuer &
icle 889 de notre Code, est que le légataire
f::tlculier, régle générale, est personnellement
,inl:‘msable de la dette hypothécaire qui frappe
Mmeuble qui lui a 6té légué.”
In 4ppeal,
ofon?sfn’ J, and Cross, J., (dissenting) were
epln}on to reverse the judgment, and to hold
ec“anersa.l legatee responsible for the hypo-
ti on the immoveable bequeathed to the par-
Cular legatee.
Btit&‘-“w’ C.J., Rawmsay, J., and Basy, J,, con-
o ing the majority of the Court, held that
Particular legatee is bound to pay the
{Pothec on the immoveable bequeathed to
lll:)’w“nd therefore the judgment of the Court
was correct. In the will was the ordin-
azlel::ﬁsion that all the testator's just debts,
it g and testamentary expenses be paid by
ecutors as soon as possible after his death.
or ed(.’o‘"‘: held that this was not such an order
egat:‘ectlon as would exempt the particular
mov%eblfl'om paying the 'hypothec on the im-
tion 0“8 bequeathed to him, to the exonera-
he testator's general estate.
D Judgment confirmed
Oulre § Joseph for Appellants,
p berison § Fleet for Respondents.
- Bethune, Q. C., Counsel.

COURI' OF QUEEN'S BENCH.
Mox~TREAL, March 24, 1882.
Domtow, ¢ J., Rausay, Tessies, Cross, and
Biox Basy, JJ.
BRDIKE (deft, below), Appellant, and MURRAY
(pIff. below), Respondent.
Preight— Bty of .ading— Animals lost on the
™ voyage.
Deri:: G“Ppeal was from a judgment of the Su-
ug an ourt, Montreal, (Johnson, J.) mai_ntain-
Tespon, action by the master of a steamship (the
cattye ;lent) for freight, for the conveyance of
N nd sheep on his ship from Montreal to
of :geov.v_ (See 3 Legal News, p. 47, for report
Eppe"amdgm?nt in the Superior Court. The
ve 8'-02:: resisted the action, alleging that the
had been swept overboard, and that

‘,

no freight was due. On the 11th September,
1878, the following letters were exchanged be-
tween Messrs. Robert Reford & Co., merchants,
of Montreal, and the appellant, Mr. Bicker-
dike :—

“ MONTREAL, 11th September, 1878.
¢ Messrs. RoserT REFORD & Co-

“ Sirs,—I hereby engage to ship per steamer Colina,
to sail hence for Glasgow on or about the 25th Sept.
inst., all the cattle and (or) sheep and (or) hogs which
she can econveniently carry on her upper deck at the
rate of four pounds sterling per space of two feet nine
inches in width by the usual length (surface of deck),
sheep to be estimated as twelve (12) and hogs as ten
in number to that space in lieu of cattle—you to sup-
ply all fittings, and ship to supply water only, and not
to he responsible for loss of cattle, sheep or hogs from
any cause whatever.

“Yours truly,
RoBERT BICKERDIKE:”

On the same day Robert Reford & Co. an-
swered the said letter in the following terms :—

“ MONTREAL, 11th Sept., 1878.

“ RoBrRT BICKERDIKE, Esq., (Montreal).

“Qir,—We hereby engage to take for you per
steamer Colina, to sail hence for Glasgow on or about
the 25th Sept. inst., all the cattle and (or) sheep and
(or) hogs which she can conveniently carry on her
upper deck, at the rate of four pounds sterling per
gpace of two feet pine inches in width by usual length
(surface of deck), sheep to be estimated as twelve (12)
and hogs at ten (10) in number to that space in lieu of
cattle—you to supply all fittings, and ship to supply
water only, and not to be responsible for loss of cattle,
sheep or hogs from any cause whatever.

Yours traly,
Rosert Rrrorp & Co.

On the 27th September, an agreement having
been made by Mr. Bickerdike with & Mr. Head,
with the consent of Reford & Co., that Mr. Head
should furnish the cattle, &c., for a portion of
the space 8o chartered, the appellant Bickerdike
placed on board the steamship 81 head of cattle
and 118 sheep, and thereupon Reford & Co. de-
livered a bill of lading. Among the exceptions
in this bill of lading is found ¢ jettison;” and
the document (which was in fine type) also
contained the following clause :—« Freight on
live stock payable on the number of animals
embarked, without regard to and irrespective of
the number landed ; and the owners of the ves-
sel are not to be responsible for accidents, in-

| jury or death arising from any cause whatso-
| 'ever.” The following clause also appeared at
| the end of the document:—«In accepting this
bill of lading, the shipper or other agent of the
owner of the property carried, expressly accepts
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and agrees to all its stipulations, exceptions
and conditions, whether written or printed.”
In the case of Head the shipment was 86 head
of cattle and 100 pigs.

The vessel sailed about the 27th September,
1878, by the Straits of Belle Isle, and passed
through the Straits on the Sunday following,
On the afternoon of that day a gale of wind
commenced from the northeast, with snow and
sleet, and the following day a heavy sca was
shipped, smashing a portion of the cattle pens
and stalls, and washing overboard a portion of
the cattle. When the stalls were broken up,
the animals were swept together in a contused
mass backwards and forwards, without there
being any means of securing them. The gang-
ways were subsequently opened and the cattle
8wept ov.rboard into the sea. The gale conti-
nued several days, and on Thursday the steam-
er shipped a heavy sea, and the remaining stalls
and pens were crushed to pieces. The cattle
that remained on deck were tumbled together
in a confused mass and swept from one side of
the deck to the other. The animals could not
be fed during the storm, and were starving ;
their fodder had been swept overboard ; their
hoofs were torn, their heads cut by the ropes by
which they been tied, and the tails of many
rubbed off. The working of the ship was im-
peded by the wreck, and as it was considered
useless to try to save them, the gangways were
opened and they were in part washed and in
part pushed overboard, and the deck cleared.

To the action of the master the appellant
pleaded first that the cattle had been thrown
overboard under such circumstances as should
give rise to a general contribution. The appel-
lant also pleaded a general denegation,

The Court below held that the right arising
from the jottison of the cattle did not deprive
the master of his right to recover freight.

Kerr, Q.C., for the appellant, submitted, first,
that the two letters set out above constituted a
charter of the upper deck of the steamship, and
was a binding contract between the owners of
the vessel, represented by the ship's agents
Messrs. Reford & Co, and Mr. Bickerdike ; and
that the contract for carriage and the bill of lad.
ing being both signed by Messrs. Reford & Co.,
the master of the vessel had no right to insti-

~tute the action in the Court 'below under the
contract and bill of lading. The master of the

ship is merely the agent of the owners; he has
no interest in the freight ; it does not in any
way belong to him ; consequently, being a man-
datory, he has no right to sue for it, except when
he has signed the charter party or the bill of
lading. Here the master did not sign, but Re-
ford & Co., the agents of the ship-owners. The
next point contended for by the appellant was
that the letter exchanged constituted the con-
tract between the partics, Now, the letter did not
contain the stipulation found in the bill of lad-
ing, viz., that freight should be paid on the num-
ber of animals shipped, without regard to the
number landed. Tt was submitted that the
appellant was not bound by the unusual stipula~
tions inserted in the bill of lading, and which
were printed in very small type, and not pointed
out to the shipper. Lastly, the animals had not
been swept overboard, but were pushed into the
sea, because they incommoded the seamen in
working the vessel. It either was a case of Jetti-
son, which, under the general circnmstances,
should give rise to general contribution, or it
was a wanton act on the part of the master., If
it were a case of jettison the freight should be
dedncted from the general contribution by the
respondent: and if the act was wanton no
freight was due. The opinion of Lush, J., in
Crookesv. Allen (49 L. J. Q. B, 202) was referred
to :—« A bill of lading is not the contract, but
only the evidence of the contract, It does not
follow that a person who accepts the bill of
lading which the shipowner hands him, neces-
sarily and without regard to the circumstances,
binds himself to abide by all its stipulations. If
a shipper of goods is not aware when he ghips
them, or is not informed in the course of the
shipment, that the bill of lading which will be
tendered to him will contain such a clause, he
has a right to suppose that his goods are recejved
on the usual terms and to require a bill of lading
which shall express those terms.”

In the course of an extended argument, Abbott,
@.C, for the respondent, contended that the
master’s right of action for freight was well
established. It is not necessary that the bill of
lading should be signed by the master ; it may
be signed by the agent, or by the clerk or the
purser. They sign for the ship., In the next
place the action for freight could not be opposed
on the ground that the animals had not been
carried to their destination, because the bill of




THE LEGAL NEWS. 151

lf:d}'lg contained a special clause by which the
eight was due on the number of animals ship-
:’z:{] W?tpout regard to the number landed. The
as Or'ltles show that the shippers are bound by
accieclal condition of this nature. The shippers
; stpled the bill of luding without objection as
at tl:md’ and raised money on the security of it
€ Consolidated Bank. Buteven if this clause

8 not heen contained in the bill of lading,

Y .
der the common law the master was entitled

caszhewaight- under the circumstances of the
w“e' &‘St!y, it was contended that the animals
com 80 injured by the storm that they had be-
€ Worthless before they were pushed over-
N eir:-i; it was simply anticipating by a few hours
d‘?&th on shipboard. The loss occurred by
€ perils of the seas, and the owner had no right
Contribution,
m:;::“", J. This is an action brought by the
T of a ship, for freight.
is p:loe first question raised is whether the action
PToperly brought in the name of the master.
v‘:npogsible that this question might have
Pleadednse t? some difficulty had it been
efend , but it is evidently an afterthought.
oldey ant plead?d over s‘md met the master,
Y t(l:f the bill o.f lading, on the merits. I
jectio;l erefore, he is too late to raise the ob-
even if well founded.
as t::iv'}’le-\t point at issue hetween the parties is
lettor, ether the contract is evidenced by the
pe l&ntOf the 11th September between the ap-
The 5 and the agents, Messrs. Retord & Co.
cOntail:lpellant’s contention is that the letters
 bill a con'trac't complete in itself, and that
o fact, of lading is merely a receipt to establish
Shrep § that a certain number of cattle and
at ev“d actlfu}ly been received on board, and
of the fr}’ a:ddltlon, not an absolute condition
— aw, is valueless and dovs not bind the
at thnt. The argument of the respondent is,
h et letters were only a general proposition,
to fOII: the us.ua.l bill of lading was understood
of lwdc‘ontammg the ordinary clauses of a
qllest,ioa ing, {md that the bill of lading in
or incon contained no clause that was unusual
ermpahble with the letters of 11th of Sep-
OfNext comes a question of fact—was it a case

mﬂ:::""on giving rise to average, or was it
desty,
0yed goods into the sea? Appellant has

pleaded that it was jettison, that he bhas an
action against the owners for contribution, and
that, moreover, the cattle and sheep not being
delivered at Glasgow, owing to this jettison, no
freight was due, because the contract was not
fulfilled. This plea gives rise to confused and
even contradictory pretensions. Tt is one thing
for defendant to say, “1 have not to pay freight
at all because my goods were not delivered ac-
cording to contract;” and quite another, to say
that the frcight was compensated by contribu-
tion which has never been adjusted. It may
not, however, be very important whether we
can look at this last pretension or not. If we
do, T think the balance of evidence shows that
the cattle and sheep were not jettisoned in the
conditions to give rise to contribution, even if
the jettison of a deck load of this kind could
give rise to average under the special exception
of our Code. Jettison must be to lighten the
ship, and for the common good, or it gives rise
to no contribution. Abbott 1280, p. 499. C.C,
Art. 2402, As to the justification of the cap-
tain for throwing the animals overboard, the
weight of evidence seems to be in favor of the
respondent ; but if doubtful, the presumption is
in favor of the captain. * Quia pro non culpa
capitanci preesumendum sit.” Casaregis, Dis. XLV
31. Sccondly, the exception of Art. 2557 is not
pleaded ; and thirdly, no usage is proved. But,
on the other hand, if the deckload, jettisoned, is
not to be paid for by contribution, freight isnot
due unless otherwise provided for. That is to
say, it is the contribution that gives a fictitious

delivery of the articles jettisoned. V.O. M,
Liv. II1, rit. 111, Art. X111 and commentary.
"The doctrine is fully 1ecognized in Art. 2558 C.C.
|  We are therefore forced back on the for-
1 mer question—that is as to the contract. If
‘ the Wil of lading be the cvidence of the con-
|

tract, there can be no doubt appellant must fail,

for it cxpressly stipulates that the freight is

earned whether the animals arrive or not. 1
| cannot concur with the learned counsel for the
i respondent  in the general proposition that
| notices on tickets or unsigned papers form
! part of & contract to limit the common law
| responsibility of the person giving the ticket,

simply by their reception. There must be
! some proof ot acquiescence. That this is our
| law is undoubted. C.C. 1676. It secms, however,
| that when there has been a signature by the
- shipper, witbout reserve,ona bill of lading it will
be held sufficient proot of a deliberate contract.
Our law being so precise on the subject, it be-

¥ the throwing of the useless remains of | comes necessary to examine very critically the

! opinions of the learned Judges in the English
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cases cited. It appears to me, however, that the
opinion of the majority of the learned Jjudges in
appeal delivered in the cases of Parker g
Gabell against the South Ea:tern Railway Co., (L.
R. Com. PL. Div, 2, 416) does not differ very ma-
terially from our law. I may be permitted also
to add that the policy of our law is wise. It
scems to me in the last degree absurd to pre-
sume that a passenger going to the wicket at
a railway station, or a cloak-room, for a ticket, is
presumed to have examined the legal value of a
notice in minute print limiting the legal respon-
sibility of the carrier or proprietor of the cloak-
room. I can easily understand that a person
might not consent to take charge of the Koh-i-
noor diamond for two pence, but if he does it, it
seems to me, he ought to be held liable, and he
cannot relieve himself of the risk by saying that
the depositor is presumed to know that there was
a notice on the back of his ticket limiting the
risk to £10. Noristhisan extraordinary applica-
tion of the principle in Kngland, for the courts
there have very recently condemned a railway
company to enormous damages because a very
skilful physician had had his head injured in a
railway accident. The cloak-room man can see
whether the garment you give him to keep is
valuable or the reverse, but the railway company
can hardly be expected to judge of the occult
science of cvery person who asks for a sixpenny
ticket. It should be observed that it is fallacious
to insist that 2d. is an insufficient recompense
for the care of one article of great value. The
carrying or care-taking is a business, for which
the price charged is an equivalent not for one
case, but for many. The question, then, seems
to me to be whether there is evideuce to show
that the attention was directed to the numerous
bill of lading. I
am unable to see any such evidence in the record.
It is true that appellant took the bil] of lading
and raised money upon it. But what else could
he do, even if he had seen the notices ? His
animals were on board the vessel, and he must
either go without this very necessary receipt
for their existence, or take what was offered.
Again, by the ordinary course of business,
the bill of lading was his only means to get
money. He might, of course, have refused the
bill of lading, and have brought an action to
get one in the terms of his contract. This can
hardly, however, he suggested as a practical
remedy, or one the appellant was bound to
adopt, if otherwise in the right.

But what seems to me to be more debateable
ground is, whether the added clauses of the bill
of lading are really more than were fairly co-
vered by the original letters, or at all eveats
whether the condition as to freight of animals
lost on the voyage is anything more than a
sti.gulation, which is presumed if nothing be
said.

On this point & good deal of authority has
been cited, or rather I should say many au-
thors have dealt with the subject, but I can

hardly say they have added much clearness t0
the subject. The fact is the writers have fol-
lowed one another’s expressions slavishly, They
all refer to the few lines in the Dig. (XIV.2, 10),
which are to this effect :—« If you have leased
your ship to carry slaves, no indemnity shall be
due you for the carriage of those who die in the
ship.  But Paulus asks what is the contract,
whether the bargain is made for what is put on
board or for what is carried over. And he de-
cides that if there be no stipulation, it will be
sufficient for the captain to show that they were
put on board.” It is impossible, I think,  to re-
concile the first sentence of this paragraph
with the latter part. If the general rule be
that freight for live animals not delivered i8
exactly the same as for every other kind of
merchandise, it seems strange that in the ab-
sence of any special stipulation the presump-
tion should be for the ship instead of againsy it.
It is uscless, as some of the modern writers
seem to see, to say that the contract when ex-
press shall be the law of the parties. But none
of them give any good reason why Paulus
should have arrived at a conclusion which
seems exceptional. Roccus says that there is 8
rule that “a doubtful contract must be con-
strued against the shipper.” Flanders, No. 524,
note. But why should it be doubtful, if the
law supplies the stipulation ? The first part of
2. 10, purports to be from Labeo; but it is quite
possible what Tabeo said may have had a con-
text which would alter its meaning, or the pas-
sage may have been deliberately altered to keep
up an imaginary symmetry in the law, to be
pulled right in practice by a contradiction. We
have examples of such legislative operations
in our own days. Reason or not, it seems to be
universally admitted law that when there is no
stipulation on the point, freight is due for ani-
mals that perish without the fault of the cap-
tain, or as the Dig. puts it, it is sufficient if the
master shall prove the putting on board.

But if we go back to the letters as the basis
of the contract, they seem to support the idea
that this doctrine was dominant in the mind of
the contracting parties. It wag not even
necessary that the captain should prove the
putting on board. He had to account for those
he took on board, that is all ; but his freight was
due for space not for animals, Again, there is
a clause of non-warranty for loss of cattle both
in the letter of offer and in the letter of accept-
ance. To what did that refer if not to freight?
Under our law it could not be inteuded to
cover negligence (1676 C.C.) The most it could
do in this respect would be to shift tne burthen
of proof from the owner to the shipper.

Taking this view I am to confirm with costs,
and this is the judgment of the Court.*

Judgment confirmed.

Kerr, Carter § McGibbon for Appellant.

Abbott, Tait & Abbotts for Respondents,

*A similar judgment was delivered in the case of
Head & Murray, (3 L. N. 47.)




