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In recently conferring the degree of Doctor of Laws upon
Hannis Taylor, both the University of Dublin and the University
of Edinburgh have done cne of the ablest of living publicists »
deserved honour. Dr. Taylor’s “ Origin and Growth of the Eny-
lish Constitution " is one, perhaps, the very best book on the sub’ect
for the purposes of the student, and answers all requireme-.ts in
ways of conciseness, lucidity and reliability, for a text-book. In
1901 he pubiished a treatise on International Public Law, so excel-
lent in its matter and method as to rank its author with Hall, Von
Martens and Rivier, in the exposition of this abstruse subject.
Dr. Taylor, at present, occupies the chair of constitutional and
international law at the Columbia University, in Washington, D.C.

The legal profession as well as legal journalism have suffered a
great loss in the death of ex-Judge Seymour Dwight Thompson,
who died at his residence in New Jersey in August last. He was
born in 1842. In 1868, after seeing service in the Civil War, he
was admitted to the Bar. From 1881 to 1893 he was Associate
Judge of the St. Louis Court of Appeal. Upon his retirement
from the Bench he devoted much of his time to legal literary
work, his best known treatises being on the Law of Negligence,
a work on Homesteads and Exemptions and one on Juries. His
latest and perhaps his principal contribution to legal lore was the
treatise on corporations which appeared in vol. 10 of the Cyclo-
padia of law and procedure published by the American Law Book
Company. He= was recently appointed by the President of the
United States a delegate to the Congress of Law and Jurists now
meeting at St. Louis.

It may not be amiss to pass on, for the benefit of those whom
it may concern, an illustration of the proposition, that in the
management of cases in Court, counsel cught not to be permitted to
dc indirectly that which they would not be permitted to do
directly. In the case of Manigold v. Black River Iraction
Company, 80 N.Y. Supp. 861, an action was brought by a passenger
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against a carrier to recover damages for personal injury. The
defendants had a policy in an insurance company to cover any
loss in such cases as that in question. At the trial the plaintiff’s
counsel asked a question intended to elicit the fact of the insur-
ance company being at the back of the defendant’s company.
The question was objected to and the objection was sustained ;
but the fact of the insurance necessarily came to the knowledge of
the jury. The trial judge directed that all that had bzen said on
the subject by counsel should be stricken out and disregarded by
the jury. It was held that the verdict obtained under such circum-
stances could not be held. The learned judge who spoke for the
Appellate Division, when the case was sent back for a new trial,
said (we quote from the American Law Notes) :—"“The law is well
settled that it is improper to show in an action of negligence that
the defendant is insured against loss in case of recovery against it
on account of its negligence. This was expressly held in
Wildrick v. Moore, 66 Hun. 630. It is not proper to inform the
jury of such fact in any manner. It is not material to any issue
involved in the trial of the action.” There was a similar ruling in
Cosselmon v. Dunfee, 172 NY. 507, in which case the verdict fur
the plaintiff was also set aside and a new trial ordered. A refer-
ence to the law asabove stated is very desirable at the preseat time
as the objectionable practice referred to by our contemporary is
said to be too common in negligence cases in this country, though
the rule Lere is the same. See ante p. 79.

The Medico-legal Journal of New York under the able editorial
management of Mr. Clarke Bell, L.L.D., a member of the United
States Bar, takes up and deals with the subject of preventive legisla-
tion in tuberculosis cases in connection with the American Interna-
tional Congress on this subject to be neld at the St. Louis Exposi-
tion this month. This matter has been placed on the list of
International Congresses, and a committee of organization of
leading men of various nation:lities, including this Dominion,
has been appointed.

Preventive legislation in this direction is so important as to
demand attention not only tiom the medical profession and philan-
throphists but also from the legislator and the lawyer. It has now
hecome rather a legal question than a medical one. The medical
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profession has done its part of the work in arousing public senti-
ment and educating the public mind to action and has called
attention to the communicability of this dread disease, but they
cannot be asked to frame laws. This branch of work necessarily
demands high intelligence, large experience and special legal
training.

It is most desirable that legislation should be, as far as circum-
stances permit, of the same character in the various countries
whose governments have awakened to a sense of their responi-
bility in the matter. Something has been done in the Dcminion,
but much more remains to be done both here and elsewhere.

The circular issued by the Congress and addressed to the
members of the professions of lavr and medicine and others states
the issues that concern preventive legislation as follows:—
(1) How far legislation can be devised that would arrest, avert or
diminish mortality resulting from this disease. (2) How can the
coming Congress devise means that will educate the public mind
to the recognition of the imperative necessity of legislative action
and devise its scope and field. (3) What legislation would be
most likely to accomplish the desired result.

The work of the Congress has the recognition of the Govern-
ment of the United States which has sent out invitations through
the Secretary of State to oth r governments in the western hemis-
phere to send delegar.s to the Congress. We shall watch with
fiiterest what is done, ard shall hope for helpful and practical
suggestions for speedy legislation on this most important subject.
Any suggestions that may occut o those who have studied this
and kindred subjects woula be welcomed by the Congress and
receive due consideration.

TRUST COMPANIES.

Trust Companies have now been established for a quarter of a
century in Canada; they have proved their usefulness and are
well supported by the profession, but, as is pointed out by the
author of “The Trust Company idea and its development” noticed
in our review column, legislation has been tentative and experi-
mental, and there is a danger that companies may be multiplied
beyond the needs of the community, so that some may be compelled
to depart from legitimate trustee business in order to make divi-
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dends for their shareholders. Any terdency of this kind should
be nipped in the bud; and it is just as much in the interests of the
companies themselves as of the public that every possible safe-
guard should be imposed by law so as to firmly establish public
confidence, for the business of the companies would be thereby
increased, and the public have important interests to entrust to
their care.

We might well copy some of the States across the border in
having regular government inspection of the books, and we might
follow the example of Australia in making directors of Trust
Companies personallv responsible for any misfeasance or breach
of trust by the company, and in rcjuiring a deposit of securities
to be made with the government as security for the proper fulfil-
ment of fiduciary obligations.

Of necessity wide incidental powers are given to these corm-
panies to enable them to carry on the business of executor and
trustee, but they should be used only for this purpose. Trust
Companies should be trust companies—expert trustees first and
iast, not panks, loan companies or underwriting concerns doing
trust business on the side, and it should not be necessary for any
solicitor to make enquiries concerning the poli.y of a trust com-
pany that solicits his business to ascertain whether it is safe and
likely always to be safe, or whether it is properly equipped wi.h
officials who a e experts iu the management of estates.

The history of Australian Trust Companiec is particularly
interesting as a comparison to the financial departmental store of
the United States. We are apt to copy the United States in
many things, but if “the well earned significance and prestige
which attaches to the name of trust company” in this Country is
to be maintained, Canada would do well to keep her eyes on
Australia.

The difficulty of limiting the number of trust companies so as
not to exceed the requirements of the community is increased by
the fact that Trust Companies are incorporated by the Dominion
as well as the Provincial Governments. There should, as to this,
be a definite arrangement between the two Governments. Our
Trust Company Act needs intelligent revision; and the laws in all
the Provinces should be the same. There is no excuse now for
tentative or experimental legislation. We have our own experience
and the experience of other countries to serve as a guide.
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IMPLIED WARRANTY OF AUTHORITY.
A STiDY IN COMMON LAW D VELOPMENT.

“ Flexibility and capacity for growth and adaptation is the
peculiar boast and excellence of the common law.”

“ Whateve. disadvantages,” said Sir A. Cockburn, “attach to
a system of unwritten law—and of these we are fully sensible—it
has, at least, the advantage that its ela-cicity enables those who
administer it to adapt it to the varying conditions of society, and
to the requirements of the age in which we live, so as to avoid the
inconveniences and injustice which arise when the law is no longer
in harmony with the wants, usages and interests of the generation
to which it is immediately applied:” Mason v. Walton L.R.
4QB.73.

This elasticity of the common law and its capacity for growth
and adaptation, so as to meet various conditions as they arise is,
perhaps, nowhere better studied, or more easily seen than in the
cases bearing upon the above su’ject, the fountain head of which
is the important decision of Collen v. Wrigh: (1857)8 E. & B. 64;.

The proposition affirmed in Collen v. Wright may be summed
up in the following words of Cockburn, C.J.:~— By the law of
England a party r.aking a contract, as agent, in the name of a
principal, impliedl;s contracts with the other contracting party, that
he has authority from the alleged principal to make the contract,
and if it turns out that he has not the anthority, he is liable in an
action on such implied contract.”

It was stated by Willes, I, thus:-—“ A person profescing to
contract as agent for another, impliedly, if not expressly, under-
takes to, or promises the person who enters into such contract, upon
the faith of the professed agent being duly autherized, that the
authority which he professes to have does, in point of fact, exist.”

“Tnder the Roman law, if a person made a contract, professing
to act as agent for another, who was either non-existent, or who
bad not, in fact, given him authority, the agent was personally
liable on the contract. That contract was primarily his own, what-
ever he might profess; and if there was in fact no person against
whom the relaxations of the law could be inveked, the professing
agent remained a principal:” 18 L.Q. Rev. 365,

Early cases in England held that an agent professing to make
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an agreement for a principal, when he really had no principal, or
who exceeded his authority as agent, might be proceeded against
in one of two ways:—

(1) He might be sued on the contract as if he were, in fact
principal himself, and had made the contract as principal, without
pretending to be an agent at all. In Colen v. Wright, supra
during the argument, Watson, B., said :—“In the argument in
Jenkins v. Hutchinson you will find a great mass of authority to shew
that, in such a case as this, the person professing to be an agent is
liable personally on the contract. Till that case it was generally
supposed that the manner in which he might be made liable was
by treating him as principal in the contract he professed to make.”

The doctrine of Story that “ wherever a party undertakes to
do any act, as the agent of another, if he does not possess any
authority from the principal, or if he exceeds the authority dele-
gated to him, he will be personally responsible therefor to the
person with whom he is dealing for on account of his principal,”
was held by the Court of Queen’s Bench, in an action ex contractu,
to be “supported by numerous authorities” and founded on
plain justice : ” Jones v. Downman (1843) 4 Q.B. 235.

(2) He might, as an alternative, be sued for damages in an
action on the case for false representation. See Randall v. Tri-
men (1856) 18 C.B. 786, and judgment of Cockburn, C.J., in Collen
v. Wright, supra.

In neither of these forms of action did it make any difference
whether he honestly believed that he had the authority of the prin-
cipal to make the agreement in question or not. Fraud or dishonesty
was not then considered so essential an element in an action for
false representation as it is at the present day. To make an agree-
ment, as an agent for another, when no agency existed, or when
although it existed, the agreement was in excess of the actual
authority, was treated as a false representation of authority, even
when the party honestly believed that he had the full authority he
professed to have.

The plaintiff thus had two remedies open to him.

But the situation was illogical as far as the remedy in contract
was concerned. When the contract was made there was no inten-
tion that the professed agent should be treated or bound as prin-

cipal, or held to performance of the contract. The intention,

-
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evidently, was to have a contract with the principa!, therefore, the
court, in treating the agent as a principal, and irflicting on him
performance of the contract, or damages for the non-perform-
ane of it, were making a new contract for the parties, a contract
which neither of them intended to make,

As to the remedy in case for false represcntation there was this
difficulty. It was, in effect, holding a man guilty of a wrong who
might not only be perfectly honest in his intentions, but perfect!;
free from any blame whatever. Take for example, a case where
an agent had originally authority to centract, but it turrad out
that, unknown to both parties, the principal had died, so that in
contemnplation of law, as it then stood, there existed no principal.
To hold the agent guiity of false representation in such a case would
be obviously unjust.

Then came Jenkins v. Hutckinson (1849) 13 Q.B. 744, in which
the remedy in contract was expressly denied. This was an action
upon a charter party, signed by the defendant as agent for another
person, without authority, but innocently. The court laid down
the proposition broadly that he could not be sued upon the
contract, whatever other rights the other contracting party might
have. :

Now, as regards the remedy in case for misrepresentation, the
current of authority had been steadily setting in the direction of
requiring some degree of fraud or dishonesty to be shewn before a
party could be treated as a wrongdoer, and be made liable for
damages in tort for false representations or daceit.

To support such an action, it was held to bc necessary to shew,
at least, that the representation was not only not true, but also that N 4
it was false to the knowledge of the party making it or, at all ’}3 3
events, that he did not Lonestly hclieve it to be true. X

Upon this state of the authorities, where a party had contracted
as agen* of another, without authority to do so, the other party
ha no remedy unless the alleged agent had either (1) expressly ch
warranted or promised that he had authority or, (2} unless he was i
aware when he made the contract that he had no avthority, or did A2 2.
it recklessly, in ignorance of whether he had any authority or not.

If he made the contract in good faith, honestly believing that B A
he had the authority, he could not be made liable in the absence of "g '+ 2
an express warranty that he had the authority. S &

o,
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In the year 1852 the case of Lewis v. Nickolson, 18 Q.B. 503,
was decided. The court held that the defendant was not liable as
principal on a contract which he had entered into in good faith as
an agent, but without authority to do so. “In no case,” said Lord
Campbell, C.J., “ where it appears that a man did not intend to
bind himself but only to make a contract for a principal, can he be
sued as principal, merely because there was no authority.” But
the court incidentally threw out the suggestion that in such a case
the defendant might be liable “on an implied contract that he had
authority, whether there was fraud or not.”

Then came the important case of Collen v. Wright, (supra) in
which this suggestion was adopted and authoritatively crystallized

into a rule of law. The defendants were the executors of one

-

Wright, deceased, who was land agent for one Gardener. Wright,
in the belief that he had authority to do so, made an agreement
with the plaintiff for a lease of a farm belonging to Gardener, on
the strength of which plaintiff entered into possession. Gardener
refused to give the lease, alleging, accurately, as it turned out, that
he had conferred on Wright no authority to agree for so long a
term. The plaintiff brought an action against Gardener for specific
performance, which was dismissed with costs, on the ground of the
absence of authority. The plaintiff then brought the present
action claiming damages. The action being against personal
representatives, it was necessary to plaintifi’s success to establish
a cause of action based on contract, in order to escape
the effect of the “iniquitous maxim” (to borrow Sir F.
Pollock’s expression) actio personalis moritur cum persona,
which would have been a fatal bar had the action been
based upon false representation. Accordingly it was not
argued that the deceased had acted otherwise than inno-
cently, and in good faith. The Court of Queen’s Bench held that
the deceased was liable in damages for breach of an implied war-
ranty, or collateral contract of his own, that he had authority to
make the contract in question, and this decision was affirmed in
the Court of Exchequer Chamber, notwithstanding the emphatic
dissent of Sir Alexander Cockburn, C.J. “ My view is” (said he),
“that this implied contract, which we are called upon to establish
in this case, is a thing unknown to our law; that we are dealing
not with a mere mode whereby an acknowledged liability may be

|
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f?nforced, but, a supposed liability having turned out to be unfounded
In law, we are now creating a new species of liability on a new
Contract, now for the first time to be implied, as to a warranty of
authority, which, if the party now to be charged had been required
expressly to give, he would probably have refused. Ifitis desirable
to establish such a rule, it seems to me it should be done by legis-
lative enactment; and that to establish it by judicial decision is
to make the law, which it is only our province to expound.”

This decision, which has been repeatedly followed, in later
cases (see II Smith’s L.C, 11th ed, p. 394), dealt, it should be
Noticed, only with a case of contract, the action being based solely
upon contract.

In Dickson v. Reuter's Telegraph Co. (1877) 3 CP.D. 1, the
Court of Appeal refused to extend the principle of Collen v. W right,
S0 as to support an action for damages, cansed by the negligence
of defendants, a telegraph company, who delivered to the plain-
tiff a telegraph ordering a large shipment of barley, no such mes-
sage having been, in fact, sent to the plaintiff. It was held that,
inasmuch as the erroneous statement was not fraudulent, and
there was no duty owing by the defendants to the plaintiffs in the
Mmatter, no action would lie. It was pointed out by Bramwell, L.J.,
that Collen v. Wright, properly understood, was not an exception
to the general rule at law “that no action is maintainable for a
Iere statement, although untrue and although acted on to the
damage of the person to whom 1t is made, unless that statement is
false to the knowledge of the person making it,” “but establishes
a separate and independent rule.”

Collen v. Wright was again considered, and its priﬂCiple €x-
tended in the case of Ferdank's cxecutors v. Humphreys (1886)
18 Q.B.D. 54, where the question arose, whether the principle of
Colllen v. Wright was restricted to cases of contract, or no. Plain-
tiff was a contractor who had entered into a contract witha railway
company to do certain work, for which he was to be paid in cash.
Subsequently to the contract he agreed to waive his right to a
cash payment, and to accept part of the payment in debenture
stock which was issued to him by the directors. At the time
when the new agreement was made, and the certificates were issued,
the borrowing powers of the company were exhausted, although
the directors were not aware of this, the facts having been mis-
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represented to them by the secretary of the company, and the
stock given to the plaintiff was worthless. The company, subse-
quently, went into liquidation, and plaintiff brought this action
against the direciors seeking ‘o hold them personally liable for the
amount of the debenture stock which should have been issued to
the plaintiff under the agreement. For the plaintiff it was argued
that there was an implied warranty that the stock so issued was a
good and binding security, and that by issuing the certificates it
must be iinpiied that the directors had affirmed that they had
power to issuc them. The Court of Appeal held that Collen v.
Wright applied, and was not restricted to cases of contract.

Lord Esher, M.R,, said :—" The priuciple of Collen v. Wright
extends further than the case of one person inducing another to
enter into a contract. The rule to be deduced is, that where a
person by asserting that he has the authority of the principal
induces another person to enter into any transaction which he
would not have entered into but for that assertion, and the assertion
turns out to be untrue, to the injury of the person to whom it is
made, it must be taken that the person making it understood that
it was true, and he is liable personally for the damage that has
occurred.”

“Speaking generally,” said Lindlry, L.]., “an action for damages
will not lie against a person who honestly makes a represeniation
which misleads another. But to this general rule there is at least
one well-established exception, viz, where an agent assumes an
authority which he does not possess, and induces another to deal
with him upon the faith that he has the authority which he
assumes. The present case is within this exception, and the direc-
tors are liable to the contractor for the misrepresentation they made
to him.”

The rule in Collen v. Wright and its extension in Firbank's
executors v. Humpliveys came up for consideration by the House
of Lords in the recent casc of Starkey v. Bank of England (1903)
A.C. 114, in appeal from the decision of the Court of Appeal in
Cliver v. Bank of England {1902) 1 Chy. 61o. F. W. Oliver, one
of two trustees of stock, standing in their joint names in the
books of the Bank of England, sold it under a power of attorney,
to which the signature of his co-trustee, E. Oliver, was forged.
The appellant, Starkey, was a stockbroker, who had been instructed
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by F. W. QOliver to sell the stock, and who innocently acted under
the power of attorney, and was allowed by the bank to transfer
the stock to other persons. On the death of F. W. Oliver, the
fraud was discovered, and an action was brought by the surviv-
ing trustee, E. Oliver, against the bank for restitution; to this
action the appellant was made a third - party upon a claim for
indemnity by the bank. The action was tried before Kekewich, I,
whose judgment declared that the transfers were invalid, and
ordered the bank to place equivalent amounts of consols and bank
stock in the name of E. Oliver in the bank books, and to pay him
a sum equal to the dividends which had accrued since the transfers ;
and also ordered the appellant to indemnify the bank by similar
transfers and payment to the bank: [1go1] 1 Chy. 652.

This decision was affirmed by the Court of Appeal (1902
I Chy. 610). An interesting criticism upon the decision of the
Court of Appeal is to be found in an article in 18 1.Q. Rev. 364,
the learned writer of which considers the judgments to be “ wholly
unwarranted by legal principles.” The House of Lords unhesi-
tatingly affirmed the decisions appealed from, and approved of
Collen v. Wright and Firbank's exceutors v. Humphrey, holding
that the principle in Collen v. Wright was not confined to cases
where the transaction with the person representing himself to be
an agent, results in a contract.

Lord Davey repeated Lord Bramwell’s statement that it was a .
fallacy to treat Collen v. Wright as “an exception from the law
relating to actions of deceit, that it really and truly was a separate
and independent rule of law.” And he added:—* As a separate
and independent rule of law it is not confined to the bare case
Wwhere the transaction is simply one of contract, but it extends to
every transaction of business into which a third party is induced
to enter by a representation that the person with whom he is doing
business has the authority of some other person.” (pp. 118, 119.)
The House of Lords have thus definitely established the rule that
Where a person, by representing that he is authorized to act for a
Principal, induces another to enter into a transaction, and that
assertion turns out to be untrue, to the injury of that other, he
must be deemed to have warranted the truth of the assertion. It
is now « unquestionable law that an innocent agent may be liable
for the consequences of a fraud, which he had no knowledge of, or
Mmeans of detecting.”
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We thus see a doctrine, which, in 1857, was repudiated by so
higi an authority as Sir A. Cockburn, C.J., as a new departure and
judizial legislation, definitely affirmed by the highest court in
Great B..ain, as an independent and unimp.cachable rule of Eng-
lish law.

The doctrine of Collen v. Wright that an agent who makes a
contract on behalf of his principal is liable to the other contracting
party for a breach of an implied warranty of his authority to euter
into the contract, has been held not applicable to a public servant
acting on behalf of the Crown: Dunn v. Macdonald (1897) 1 Q.B.
401, 553,

“The liabilities of public agents,” said Lopes, L.j., “in con-
tracts made by them, in their public capacity, are on a different
footiny from the liability of ordinary agents on their contracts.
In the former case, uniess there is something special which would
be evidence of an intention to be personally liable, an agent acting
&n behalf of a government is not liable for breach of a contract
made in his public capacity, even though he would, by the terms
of the contract be bound, if it were an agency of a private nature.”

N. W. HovLEs.
Toronto.

Mr. J. C. Hamilten of the Toronto Bar has given to the public
a very interesting volume, entitled, “ Osgoode Hall Reminisences
of the Bench and Bar” {with illustrations). It deals mainly with
men and manners anent the legal profession as it existed in old
Upper Canada and Ontario. The Bar owes a debt of gratitude
to Mr. Hamilton for this most interesting collection of information
and incident contained in this book. It brings back to the older
practitioners remembrances of days fast fading into the dim past;
whilst to the younger ones it is a well written and interesting
tepertoire from which to learn something of the history and salient
points of those with whose name they are more or less familiar.
His sketches and anecdotes, some new and some old, bring these
personages before us as living realities. The historical record
which we have of the Bench and Bar of old Upper Canada is all
too limited. Mr. Hamilton, with all his industry and research, has
by no means exhausted the subject, but has !aid a good founda-
tion for himself or others to build upon.




2

TN ETIN TIRT LT T g IR Y QR R e Yy

Enzlisk Cases. 693

ENGLISH CASES.

EDITORIAL REVIEW OF CURKENT ENGLISH
DECISIONS.

{Reyistered in accordance with ths Copjyright Act.)

PRACYICE —Nzw TRIAL—EXCisSIVE DAMAGES —PERSONAL INJURY—PPOSPEC-

Tive Loss oF Incoxe.

Johnston v. Great Western Ry. (1904) 2 K.B. 250, was an a<tion
to recover damages for personal injury sustained through the negli-
gence of the defendants’ servants. The plaintiff was an engineer
and at the time of the accidert was earning {3 per week. He was
a young man of 28, of good ability 2nd had prospects of obtaining
an appointment as engineer wortn from £750 to £1,500 a year.
The plaintiff proved an actual loss of salary and expenditure for
medical attendance to the amount of £450. At the time of the
trial the plaintiff was earning in temporary employment £2.10
a week. The jury gave a verdict for £3,000, which the de-
fendants moved to set aside, asking for a new trial on the
ground of excessive damages. The Court of Appeal (Williams,
Stirling and Cozens-Hardy, L.J}.), refused the application, ai
the same time saying that the ruie laid down in Praed v.
Grakam (1889) 24 Q.B.D. 53 that a new trial will not be granted
on the ground of excessive damages, unless the Court can come
to the conclusion that the amount is so large that twelve men
could not have reasonably given it, is subject to the rule !laid down
in other cases, where without imputing perveisity to the jury the
Court is able to sce that they have taken into consideration mat-
ters which ought not to have been considered.  The Court also
approved of Kowley v. London & N. W. Ry. (1873) L.R. 8 Ex. 221,
to the effect that, in computing damages for a prospective loss of
income, the jury ought not to give the plaintiff a sum which, if
invested, would produce the prospective income, but ought to take
into account the accidents of life and other matters.

PRAGTIOE - CoSsTs OF APPLICATION FOR NEW TxIAL.

In Hamilton v. Seal (1904) 2 K.B. 262, the sole point considered
is, in what way the Court should exercise its discretion in regard to
the cnsts of a successful application for a new trial in a common
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law case which was cpposel. The Court of Appeal (Williams,
Stirling, and Cozens-Hardy, L.J].) declare that there is no rule of
practice that such costs should abide the event of the new trial,

and that in the absence of special circumstances the applicant
should get them.

SLANDER —CHARGE OF BRINGING BLACKMAILING ACTION—ACTIONABLE WORDS
—SPECIAL DasaGE,

Marks v. Sanuel (1904) 2 K.B. 287, was an action for slander.
The words complained of were that the plaintiff had brought a
blackmailing action. The words were proved, but no special dam-
age was shown; the jury however gave a verdict for the defendant.
The plaintiff applied for a new trial, which was granted by the
Court of Appeal (Williams, Stirling, and Cozens-Hardy L.J].),
on the ground that the words imputed 2 crime and were action-
able without proving special damage, and because the Judge at

the trial had not propeily explained to the jury the issues to be
tried.

LIBEL—-FA1R COMMENT—IMPUTATION OF DISHONEST MOTIVES—MATTERS OF

PusLIC IN1EREST.

Joynt v. Cycle Trede Fublisting Co. (1904) 2 K.B. 262, was an
action fcr libel contained in a newspaper. The alleged libel was a
discussior. of a matter of public interest in which the plaintiffl had
been professionally concerned as a solicitor, in the course of which
article th: defendants imputed to the plaintiff sordid and improper
motives for his action. The jury gave a verdict for the plaintiff
for £500 which the Court of Appeal (Willia'.s, Stirling, and
Cozens-Hardy L. J].) vefused ‘o disturb, on the ground that the
imputation »f improper motives could not be vcegarded as * fair
comment,” such imputation not being warcanted by the facts

RAILWAY—CARRIAGE OF GOODs-- CONTRACT—OWNER'S RisK,

Foster v. Great Western Ry.(1904) 2 K.B. 306, wgs an action for
damages for delay in the carriage of goods by a railway company.
The contract provided that, in consideration of the goods being
carried at a less rate than ordinary, the plaintifis relieved the de-
fendants from all liability for delay, except upon proof that such
delay arose from wilful n isconduct on the part of the defendants'
servants. By mistake the defendants carried the goods past ths
station at which they ought to have been transferred to another
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train, and on discovery of the mistake, and finding that it was too
late to send the goods back to the station to catch that train, the
defendants forwarded the goods to their destination by another
route (which was admitted to be the best alternative). In [
consequence, there was delay in the delivery of the goods and the
plaintiff suffered damage. The County Court Judge who tried the
action considered himself bound by the case of Mallet v. Great
, Eastern Ry.(1890) 1 Q.B. 309 (noted vol. 35,p. 273), but the Divis-
ional Court (Lord Alverstone, C.]., and Wills, and Kennedy, JJ.)
distinguished that case, because there the goods were forwarded by
a different route to that specified, aithough in that case also a part
of the route truversed was that intended, but Lord Alverstone sig-
nificantly remarks : “I think the extent of the authority of that case,
if it is supposed to lay down the principle that the condition can-
not apnly if the damage happens, or the injury to the goods
happcns, on some part of the route not contemplated by the parties
at the time the condition was signed, may require further consid-
eration,” and Kennedy, ], says “1 should desire to reserve any
question about that case, or its correctness.”

RAILWAY — CONTRACT FOR CARRIAGE OF FPASSENGER — RIGHT TO BREAK
JOURNEY.

Askton v. Lancashire & VYorkshire Ry. (1004) 2 K.B. 313, was
also an action against a railway company, to recover money paid
by the plaintiff under protest. The plaintiff bought a return ticket
from Chorley to Manchester. On the same day she started back
on a train from Manchester to Bolton, but which diverged at Bolton
and went on to Blackburn. No question was raised as to the
plaintiff’s right to travel on that train as far as Bolton. At
Bolton she alighted, and haif an hour after a train left Bolton for
Chorley, but the plaintiff, desiring to pay a visit 1n Boiton, left that
station and on doing so was required to give up her ticket. She
left Bolton the same day by a late train for Chorley, and was
charged 1114d. for the journey, which she claimed to recover in the
present action. Judgment was given in the County Court for the
plaintiff, but the Divisional Court (Lord Alverstone, C.J., and Ken-
nedy, J.) set it aside, holding that the plaintiff was not entitled to
stop over at Bolton, but was bound to take the next train for
Chorley after her arrival at Bolton, the contract being for a con-
tinuous journey.
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REPORTS AND NOTES OF CASES.

Province of Ontario.

“OURT OF APPEAL.

From Meredith, J.] [April 13.
S1. MARY's CREAMERY Co. v. GRAND TRUNK RaiLway Co.

Railway--Shipping bill—Bill of luding— Condition requiring insurance—
Breach of— Loss of goods— Negligence.

Under s. 246 of the Dominion Railway Act, 51 Vict., a railway com-
pany is precluded from setting up a condition endorsed on a bill of lading,
relieving the company from liability for damage sustained to goods while
in transit, where damage is occasioned through negligence.

Consignors, by their own shipping bill, agreed to insure the goods to
be shipped, the railway company being thereby subrogated to consignors’
rights in case of loss, and a condition of a bill of lading given by tLe rail-
way company on the shipment of goods required the consignors to eflect
an insurance thereon, which in case of loss or damage, the company were
to have the benefit of.

Held, affirming the judgment of MEREDITH, J., that the contract being
one for exemption for total liability, even where, as here, the damage to
the goods was occasioned by negligence, the defendants are precluded,
under the above section, from setting up the breach of such condition as
aforesaid, as a ground of relief from liability. Voge/ v. Grand Trunk
R.W.Co.(1885) 11 S.C.R,, followed. Rodertson v. Gran:’ Trunk R.W.
Co. (18g5) 24 S.C.R. 611, distinguished.

From Britton, J.] [June 2q.

HewsoN v. ONTARIO POWER Co. OF N1AGARA FavLs.

Constitutional law—Statutes— Dominson legislation— Preamble—** Work

Sor the general advantage of Canada”— Public property— Expropria-
ton of private land.

The preambleto an actof the Dominion Parliament recited, * thav it was
desirable for ‘the general advantage of Canada’ that a company shou'd
be formed for the purpose of utilizing the wnters of certain navigabic
rivers in the Province of Ontario, with the object of . . . ,” and then
expressly authorized the censtruction of certain works connected therewith
and the expropriation of land for such purposes, incorporaiing ceriain
sections of the Railway Act of Canada; and also uuthorized the company
to enter into certain contracts, extending beyond the limits of the Province.
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Held, 1. The recital was clearly a declaration by CParliament that the
work it authorized was a work for the general benefit of Canada within
sub-s. 10 (c.) of 5. g2 B.N.A. Act, and that the powers granted by s 2
thereof made the work authorized, a work or underiaking extending beyond
the limits of the Province within sub-s. 10 (2.) and thereforé excluded it
from the jurisdiction of the Legislature of the Province.

2. The power given to make the terminus of a canal in the words
 above or south of the Whirlpool” did not restrict the company to the
selection of a point about or near the Whirlpool and that to construe them
that a point two and one half miles south of it was not within the language
used would be to construe them as if they had been above and south.

3- Asthe average depth of the canal was seventeen and one half feet
the company were within their nghts in claiming to expropriate one
hundred yards in width under s. 8 of the Dominion Railway Act, R.S.C.
¢. 109, made applicable to the company by s. 29 of their own Act. 50 &
51 Vict, c. 120 (D.).

4 The company had not abandoned their work- as the time for
completion had been extended for six years from July 7, 1900, by 63
& 64 Vict. c. 113(D).). Judgment of BritToN, J., affirmed.

H.S. Osler, K.C. and Britton Osler, for the appeal. Walter Cassels,
K.C., and F. W. Hi/l, contra.

From Osler, J.A] CLERGUE v. PRESTON. {June 29.
Vendor and purchaser—Offer to sell— Purchaser pendente lite—Certificate
of lis pendens— Registration—Specific performance— Delay— Damages.

An appeal and cross appeal from the judgment of OsLer, J.A.,
reported sub. nom. Clergue v. McKay 39 C.L.J. 528, dismissed with
costs.

Watson, K.C., for defendant’s appeal. James Sicknell, K.C., for
plaintiff’s cross appeal.

From Boyd, C.] IN RE MCCRAE AND VILLAGE OF BRUSSFELS. | June 29.
Municipal Corporations—Local improvement by-law— Personal service of
notice— Waiver— Couri of Revision.

It is a fatal objection to the validity of a municipal by-law authorizing
a work as a local improvement, that notice of the intention of the council
tc undertake the work was not given to the owners of the properties bene-
fited thereby, by personal service, etc., as provided by s. 669 (1a) of the
Mun.cipal Act, 1903.

S.mble, that an owner might waive such notice ; but hela, that in this
casc there was no conduct amounting to waiver.

Semble, also, that while the direction of the statute (s (s. 64 of tae
Assessment Act, R.S.0. 1897 c. 224), that the members of the Court of
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Division are to be sworn, should not be ignored, it does not follow that
neglect or failure to take the oath renders their acts void.

Order of Boyd, C., 7 O.L.R. 146, reversed.

Proudfoot, K.C., for appellants. W. M. Sinclair, for respondents.

From Meredith, C.J.] [June 2q.
LonpoN LiFg Ins. Co. . MoLsoNs Bank.

: o Banks and banking — Cheques— Life insurance—Fraud of agent— Pay-

. B s ment by bank— Right of company to recover amounts paid—** Fictitious

" . .. 2erson”—53 Vict. ¢. 33, 5.7 subs. 3. ( D.)

: : N. was the assistant superintendent of a life insurance company, as
. well as its local agent at one of its branches, having sole control of the
3 = business there. A number of applications were sent in by him to the head
or . office, which, with the exception of five, were tictitious. As to these {ive
b the insurances subsequently lapsed, of which the company were kept in
ignorance—afterwards N. representing that the insured were dead and the
claims payable under the policies, sent in 10 the head office claim papers,
filling ‘n the names of the claimants and forging their signatures thereto,
when cheques for the respective amounts, made by the company in favour
-} of the alleged claimants and payable at a branch of the defendants’ bank

- i e were sent to N. whose duty it was, on the roceipt to see the payees and
procure discharges from them. The endorsements of the payees names
were forged by N. the genuiness of the signatures on most of the cheques
being certified to by hisattestation. The cheques we re iresented to and paid

: by the bank in good faith, to whom or how did not appear, the amounts
g [ thereof being charged to the company’s account.

: Held, in this disagreeing with the judgment of MerenitH, C.[.C.P.,
o at the trial, ( MACLAREN, J.A., dissenting ) that there was no evidence th ..
. ERRE the bank was aware that N. had any connection with the transactions out
- T of which the cheques arose and hat they were not entitled to rely on his

. id=ntification of the payees or attestation of their signatures, But:—

Held, however that under the circumstances the cheques must be
regarded as payable to fictitious or non existent persons and therefore,
under sub-s. 3 of s. 7 of 53 Vict. c. 23 (D)., payable to bearer, and that
the bank had the right ro pay and charge the company with the amounts.
Governor & Co. of Bank of England v. Vagliano Brothers (1891 ) A.C.
107, foliowed.

Per Mac AREN, JLA. By drawing the cheques payable to order, the
company would be estopped from denying the existence of the payees and
their then capacity to endorse. The identification of the payees or the
. genuiness of the endorsements would be a matter between the bank and
i’é“.j " the holders of the cheques. N.'s agency aud the facts proved and men-

L tioned in the judgiaent of the trial judyge, without more, were not sufficient
SR io relieve the bink from the responsibility which it voluntarily assumea.
IERt Ayleswortt, K.C., and Edger Jefury, for appeal. Hellmuth, K.C.,
1 & and Jvey, contra.
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HIGH COURT OF JUSTICE.

Teetzel, J.] HasLenM 2. Equity Fire Ins. Co. {May 5.

Insurance—Loss if any payable to morigagees-—Ascertainment of lesser
amount by mortgagor and company—Mortgagees refusal fo accept—
Action by morigagees for amount of policy — Interest limiter to the
amount ascertained— Absence of fraud or collusion—Statutc=v con-
ditions.

Plaintiffs were mortgagees of a certain property with a covenant in the
morigage from the mortgagor to insure for $2,000 pursuant to which a
policy was issued by the defendants to the mortgagor, the loss being made
payable to the plaintiffs, mortgagees, as their interest may appear. A loss
having occurred, the mortgagor and the company not beiug able tn agree
upon the amount of the loss, appraisers were appointed under statutery
tondition 16 (R.S O. 1897, ¢. 202 s. 168) and an award made fixing the
an.ount at $1,012, about which the plaintifis were not ccnsulteg.  Plaintiffs
refused to accept that amount and brought action to recover the $2,000.

Held, that the effect of the covenant to insure, the applicatior. referring
to the mortgage and the issue of the policy with the loss made payable to
the pla:ntiff as their interest may appear, was to give the plaintiffs an equit-
able lien on the money secured by the policy to the extent of their interest,
that as soon as all things had been done by the assured to make the dafen-
dants liable to pay, the money was stamped with a trust in favour of the
mortgagees and they had a direct beneficial interest in and a lien upon it in
the defendant’s hands as sron s it became applicahble to the payment of
the loss, and were entitled to bring an action against the company for it.
But

Held, also, that in view of the terms of statutory conditions 12 & 16,
and as no fraud or collusian between the mortgagor and the company was
alleged, iue amount 5{ the award as ascertained between them was ‘‘the
loss, if any,” to which the plaintiffs were entitled, and their rights were
limited to the recovery of that amount.

O Connell, for plaintiff. 3. Morton Jenes, for defendants.

Meredith J.] MacDONALD 2. GRUNDY. - [June 2.
Chattel morigage—Morigage on lands as addilional securtly—Appropsi-
ation of goods by morigagee—Statai: of limitations

Where 2 mortgage on lands was given merely as additional security
for the amount secured uy a chattel mortgage, and on default in payment
a warrant was issued under the chattel mortgage, and the goods seized and
taken out of the mortg.gor's possession, and, though a form of sale was
gone through with, no sale acwally took place; but the goods were taken
possession of by the mortgagee and appropriated to his own use, and where
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the statutory period had elapsed without the mortgagor’s possession of the
land being in any way interfered with, an attempted exercise of the power
of sale under the mortgage on the lands was restrained.

E. L. Dicken on, for plaintiffs. Proudfoot, K.C., for defendant.

Falcorbridge, C.J.K.B., Street, J., Britton, J.,] [June 3.
BaNk oF HAMILTON 2. ANDERSON,

Parties— Joinder of plaintiffs—Causes of action— Pleading— Lease—Action
to set aside—ZFraud on creditors—Right of assignee for creditor—
Termination of.

One of the defendants mortgaged land to the plaintiff bank and then
made an assignment under R.S.0. 1877, c. 147, to the other plaintiff for
the benefit of creditors. The assignee conveyed to the bank the equity of
redemption in the land. This action was then brought to have a lease of

the land made by the mortgagor to his co-defendant declared void. The-

bank alleged that the lease, though dated before the mortgage, was not
ma-le until after it; and both plaintiffs alleged that the lease was made
voluntarily, when the lessor was, to the knowledge of the lessee, in
insolvent circumstances, and with intent to defraud creditors.

Held, that the right to relief upon the latier ground could be claimed
only by the assignee under s. g of the Act, and his right terminated when
he so dealt with the estate as to render the relief useless o it; and
therefore the assignee was improperly joined as a plaintiff.

Semble, that the proper order would be to strike out the name »f the
assignee as plainitiff and the claim to set aside the lease as fraudilent
against creditors,

The order made below, 7 O.L.R. 613, was, however, affirmed.

Riddell, K.C., for plaintifis. Ki/mer, for defendant J.H. Anders m.

Street, J.] EARLE 2. BURLAND. [June 3.
Costs—Appeal to Priyy Council—Cosés incurred in Canada— Taxation-——
Rule 1256— Non-retroactiviry.

Rule 1256, providing that when the costs incurred in Canada of an
appeal to the Privy Council have been awarded, and have not been taxed
by the registrar of the Privy Council, they may be taxed by the sen:or
taxing officer, and the taxation shall be according to the scale of the Privy
Council, is not to be construed as applying to a case in which the judgment,
entitling a party to costs, was entered before the rule was made. The
quantum of costs, as well as the right to them, is ascertained at the time of
the judgment, and the quantum cannot, without the clearest words, be
altered by a subsequent change in the tariff, or by the creation of a tariff
which had no existence until after the judgment.

D.L. McCarthy, for plaintifis. Middleton, for defendants.
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Boyd, C.] McDonaLp » Dawson. [Junesé.
Venue— Preponderance of convenience— Undertaking.

The plaintiff, who was a workman, was injured by an accident which
took place near Welland, and he tlien went to Belleviile, his place of resi-
dence, and received there medical treatment. The venue in the action
brought by him to recover damages was laid at Belleville. All the eye-
witnesses of the accident lived at or near Welland, and it appeared that
there would be a difference in travelling expenses and witness fees of about
fifty dollars in favour of a trial =t that place.

Held, that this difference it: expense and the fact that the cause of
action arose at Welland were not sufficient to do away with the plaintiff’s
prima facie right to have the trial a: Belleville, especially when the evidence
of professional men living thecs would be necessary.

Held, also, that an undertaking by the defendant to pay the extra
expense to the plaintiff of a trial at Welland was not a ground for chang-
ing the venue for that would not be of any advantage until the trial was
over and would not lessen the financial difficulty to the plaintiff of bringing
his witnesses to a distant point.

Judgment of Master in Chambers reversed.
A. R. Clute, for plaintiff. Douglas, K.C , for defendant.

MacMahon, J.] [june 7.
VILLAGE OF SOUTHAMPTON AND COUNTY OF BRUCE.
Municipal corporations — Village — Detachment of lands therefrom and

annexing lo township— Petition— Description of arca detached and
meles and bounds of new limits—Setting out in schedules.

Under s. 18 uf Municipal Act, 1903, 3 Edw. VIIL. c. 19 (0.), which
provides for the detachment of a special area in a villageand for its annex-
ation to an adjoining township, it is not essential that the whole area
sought to be detached should be set out in one petition, but there may be
separate petitions setting out distinctive portions ; nor is it essential that the
area so detached, and the metes and bounds of the new limits, should be
set out in the by-law, but they may be set out in schedules attached
thereto.

Kilmer, for Southampton. /. H. Scoft, for Bruce. Middleton, for
Saugeen.

Divisional Court.} [June 8.
WILLIAMSON 7. TowNsu1p OF ELIZABETHTOWN
Municipal corporations— Audit of accounts.
A person appointed by the Provincial Auditor, pursuant to the provi-
sions of the Act respecting the audit of municipal accounts, R.8.O. 1897,
c. 228, to aundit the accouats of a municipality, has no right >f action
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agair 't *he municipality for his fees and expenses until three months after
the amount thereof has been specifically determined by the Provincial
Auditor, with the approval of the Attorney General or other Minister, as
required by s. 16 of the Act. The approval by the Attorney General
of a tarriff according to which the fees and expenses are made up and
allowed by the Provincial Auditor is not sufficient. Judgment of Boyp,
C., reversed.
Du Vernet, for appellants.  Kilmer, for respondent.

Boyd, C., Meredith, J., Anglin, J.] [June 8.
Rex . HorMING.
Constitutional law— Powers of Provincial Legislature— Fraudulent entry
of horses at exhibitions.

The Act to prevent the fraudulent entry of horses at Exhibitions,
R.S.0. 1897, c. 254, is within the powers of the Ontario Legislature.

A conviction of the defendant for ar. offence against the Act, with an
adjudication of a fine and imprisnnment in default of payment, was
affirmed.

DuVernet, for defendant. Cariwright, K.C., for Crown. Masten,
for complainant.

Falcoubridge, C. J.] Rajorte 2. WiLson. [June 8.
Fartition—Ante-nuptial settlement— Consent of life tenant.

Under an ante-nuptial settlement lands were settied in trust for succes-
sively the lives of the plaintiff, the settlor and his intended wife, and at
their death to the children of the intended marriage for such estates or
estate as the plaintiff and the intended wife should appoint, and in
default of appointment to the children in equal shares with powers of
maintenance during minority. After the marriage the plaintiff conveyed
all \.’> interest in the lands to one W., who conveyed to the wife. The
wife predeceased the plaintiff, having by h. - will devised the lands to one
E.W., who had beei. appointed the trustee under the settlement in trust to
receive and pay over the income frora the said lands to the children dur-
ing their minority, and nn their attaining their majority to hand over to
them their shares. There were three children, one of whom died prior to,
another subsequent to, the death of the said wife, leaving one surviving.
The plaintiff, on his wife's death, claimed to be entitled to a share in the
said lands as one of the heirs of th_ child who had died subsequently to
his said wife, and brought an action to have the same partitioned or sold,
but to which E. W. objected.

Held, that in the face of the objection of E. W., the trustee and repre-
sentative ol the life estate, the action was premature of her gonsent, being
a prerequisite to its maintenance.
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J. Lore: Macdouga'l and E. J. Daly, for plaintifi. 7. A. Beament,
for defendant Wilson. C. /. R. Bethune, for infant and for Toronto
General Trust Corparation.

Street J.] RE SERGEANT. [June 10.
Will—Executors— Discretion— Refusal of Court fo interfere— Lunatic—
Setting apart moneys for.

Where, under the terms of a will, executors and trustees were required
10 retain in their hands a sufficient sum to provide for the support of a
lunatic, the Court will not interfere with the exercise of the discretion given
to the trustees as to the appropriation of the moneys for such purpose.

Patterson, K.C., for executors and trustees. Harcour?, for lunatic.

Street, J.] [June 10.
KincsToN dEAT AND Power Co. z. CiTy OF KINGSTON.

Municipal corporations— Purchase of property of light etc., company— Pro-
perty subject to mortgage— Application to vary terms of —Refusal.
Where the corporation of a city acquired the property of a light, heat

and power company, which was subject to a mortgage for a large sum, the

Court refused, in the exercise of the powers conferred upon it by ss. 15 &

16 of the Act respecting the law and transfer of property (R.S.0. 1897 c.

11+, to require the company to accept on an existing mortgage three per

cent., the Court rate of interest, instead of five per cent., the rate secured
by the mortgage for the unexpired period thereof, and to authorize the
corporation to deduct the amount of the mortgage so computed from the
purchase money.

D. M. MIntyre, for city. Walkem, K.C., for company. Sheplcy,

K.C., for unsecured creditors. Mickle, for bondholders.

Anglin, J.] Rex 2. McDoucaLL. {June 10.
Criminal law—Speedy trial— Election— Absence of accused.

A prisoner charged with theft waived preliminary examinations and
was committed for trial. Upon then being arraigned before the Junior
Judge of the County Court he consented to be tried by *the said Judge
without a Jury.”

Held. 1. Sec. 767 of the Criminal Code, as amended by 63 & 64
Vict. ¢. 46 (D) contemplates an election to be tried in a certain way, and
not necessarily by the Judge before whom the election is made ; that the
election in question having been given in a limited form was void, ind that
the Senior Judge could not proceed with the trial of the accused.

2. A person accused, by waiving preliminary investigation aid thus
accepting committal without depositions taken, feregoes his right to a
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speedy trial and cannct make an election efiectual to confer jurisdiction.
3 Unless in the case of misconduct rendesing it impracticable to con-
tinue the proceedings in his presence, or at his request, and with the
permission of the ourt, the trial of a person accused of felony cannot
proceed in his atsence.
Du Vernei, for prisoner.  Cartwright, K.C., and Biggs, K.C., for
Crown.

P

Boyd, C., Mereditn, J., Anglin, J.] [June 10.
BOGART 7. ROBERTSON.
Bills and notes— Joint and several— Release of co-maker— Reservation of
rights—Subsequent deed—Implication.

One of five makers of a joint and several promissory _.ote was
absolutely released by the holder, by an instrument under seal, from
liability upon the note. There was no reservation of rights against the
other makers, but the plzaintiff sought to recover against one of them, upon
the ground that it was intended that there should be a rese:vation, and
that this was recognized by a subsequent instrument under seal, to which
the maker who had been released was not a party but the defendant was,
whereby it was stipulated that the individual liabilities and indebtedness
of the defendant to the plaintiff should not be abandoned.

Held, that the defendant was discharged by the release of his co-maker,
and that the effect was not changed by the subsequent instrument.
Judgment of STREET, J., affirmed.

Bicknell, K.C., ana 7. H. Lloyd, for plamtifl. Du Vernes, for defend-
ant Trench.

Falconbridge, C.J.K.B.} {June 11

IN RE KELLY AND TowN OF TORONTO JUNCTION.

Municipal corporations—Meetings of council —Procedure—Local option
by-law—Serond reading without formal motion—Approval by vote of
ratepayers—Motion to quash— Discrevion—Nelay.

A local option by-law was introduced ir- a town council on QOct. g,
1903, and a motion that it be read a first time was carried, after discussion
on 2 divisicn of eight to two. On Nov. 17, 2 motion that the second
reading should be deferred till January was lost on a division of three to
seven. The council then went into committee of the whole and reported
the by-law, which was then *read and passed as having had its second
reading,” but without any motion that it be read a second time. The
by-law was then submitted to the electors, as provided by the Liquor
License Act and the Municipal Act, and was approved by a vote of 869 to
679. On Jan. 11, 1904, the by-law was, on mdtion, read a third time in
the council, and, also on motion, adopted as final. On April 23, 1904, a
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motion to quash the by-law, on the ground that there was no motion for 2
second reading, was launched. The procedure by-law of the council
contzined a provision that in proceedings of the council the law of Parlia-
ment should be followed in cases not provided for. The procedure
followed in this case was, however, the usual procedure of the council.

H./d, that the matter was one of internal regulation, of which the
mayor was the judge, subject to the appellate jurisdiction of the council;
that, even if there was an irregularity, a by-law passer pursuant to a statute
and adopted by vote of the pe-ple should not be quashed by reasen
thereof ; and further, that as a matter of discretion, and in view of the
delay in moving, the motion should be refused.

Johnston, K.C., and Haverson, K.C., for applicant. Du Vernet, and
Rasney, for town corporation.

Street, J.] {June 11.
Rrc CHANTLER AND THE CLERK OF THE PEACE, MIDDLESEX.
Criminal law— Receiving stolen property—Indictment for— Prior convic-
tion for stealing— Right to inspect informations and depositions.

Bys. 11 of R.5.0. 189z c. 324, “* A person affected by any record in
any Court in this province, whether it concerns the King or other person,
shall be entitled, upon payment of the proper fee, to search and examine
the same, and to have an exemplification and a certified copy thereof made
and delivered to him by the proper officer.”

The appiicant was committed for trial at the sessions upon three
charges of receiving cattle stolen from C. and two other persons, knowing
them to have been stolen. At the previous sessions three persons were
convicted of having stolen cattle from C., one of whom, and two others,
were also convicted at the same sessions of having stolen cattle from S.
No charge was pending against the applicant of having received cattle
stolen from S.

Held, that in such cases the question is, whether the applicant would
be affe "ted by the records which he sought to examine, and that while he
might be so affected as regards the cattle stolen from C., and so entitled
tc the instructions asked for, he was not as regards those stolen from S.

Arnoldi, K.C., for applicant. Carrwright, K.C,, for Clerk of the
Pea.e.

Divisional Court.] [June 14.
NeiLLy ». PARRY SoUND RivEr IMPROVEMENT CoO.
Costs— High Court— Trespass— Flooding land— Title brought in question
— Verdict for $100--Parry Sound District.

Where an action for damages for flooding and for other trespasses to
the plaintiff’'s lands, situated in the Parry Sound district, was brought in
the High Court, and the title thereto was brought in question, and, though
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no evid~nce was given as to its value, it could not reasonably be contended
that it did not exceed $200, and clause (d) of sub-s. 2, of s. g of the
R.5.0. & 109, giving jurisdiction to inferior courts, where the land is
under such value, not applying to such district, and the judge at the trial
having found for the plaintiff and directed judgment to be entered for him
for $100 damages, with the costs of the Court having jurisdiction to such
amount, without any set off, the plaintiff was held entitled to tax his costs
on the High Court scale. .
W. H. Blake, K.C., for plaintifl. Falconbridge, for deferdants.

Anglin, J.] Mason 2. Granp Trunk K. W. Co. {June 22,
Parties— Joinder of plaintiffs—'* Series of transa-tions— Common motive.

The allegation that the defendants have been actuated by the same
mclive in each of a number of similar transactions between them and
distinct plaintiffs is rot sufficient to constitute the tr. 1sactions a * series ™
within the meaning of Con. Rule 185 s0 as te enable th2 plaintiffs (0 join
in one action. Judgment of the ifaster in Chambers, affirmed.

Raney, for plaintifis. D. L. 3cCarthy, for defendants.

Divisional Court. ] KAy 2. STORRY. [June 1s.
Division Zourt—After judgment summons——Committal—" Ability to pay”
— Prokitition.

Judgment was recovered at the trial by the plaintiff in a Division Court
action, no order being at that time made for payment in instalments. Sub-
sequently the defendant was examined upon an after judgment summons
and was ordered t> pay $:5 a month. Default having occurred he was
again brought before the Judge on a shew cause summons and committed
to gaol for twenty days.

Held, that it was to ve assumed, in the absence of evidence to the
contrary, that there hac been a finding on proper evidence of the existence
of the conditions justifying the making of an o-der of committal and tha:
prohibition would not lie. Judgment of ANcLIY, J., affirmed.

Per MErEDITH, C.]J.-—** Ability to pay ” in sub-s. 5, 5. 247 of the Divi-
sion Courts Act R.S.0. 1897, c. 60, covers the case of a dishonest debtor
who can by working earn the means to pay the debt and contumaciously
refuses to do anything.

Per ANGLIN, ]J.—An order for committal is not made as punishment
for disobedience of a specific order for payment, and in the nature of a
committal for contempt, but is granted as a punishment of the fraudulent
conduct of the debtor in having refused or neglected to pay the judgment
debt, though having the means and ability to pay. It is, therefore, net
necessary before a committal order can be made that there should be an
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order on and after judgment summons and disobedience of that order.
The judgment itself is sufficient foundation for the order to commit.
McCullough, for defendant. S, B. W.ods, for plaintiff,

Meredith, C.J.C.P., Street, J., Anglin, J.] [June 29.
HopkINSON 2. PERDUE.
Evidence of assault— Circumstances of rape or indecent assault— Com-
plaints by wife to husband after assaults— Admissibility of.

In an action for damages by husband and wife for assaults alleged to
have been committed on the wife under circumstances which made them
the criminal offence of an attempt to commit rape or an indecent assault,

Held, that evidence of statements and complaints made by the wife to
the husband after the alleged assaults took place was properly received.

Dumble, K.C., for plaintiff. - O'Leary, K.C., for defendant.

Divsional Court.] MUTCHMOR 2. MUTCHMOR. [June 30.
I’Vilz—EleC’l’ﬂﬂ—Lif’e in;ura”[e-

A testator, upon whose life there were two policies of insurance, one
assigned to his wife ** for the use and behoof ” of his wife and children and
the other payable to his executors for the behoof of his wife and children,
directed by his will his whole estate, including insurance moneys, to be
divided one half to his wife and the other half to his children. By a codicil
he directed that, *‘in lieu of the house and premises (describing them)
deeded to my beloved wife, but since disposed of, and the proceeds used
in the business, I give, devise, bequeath and hereby direct, instruct and
empower my executors to pay over to my beloved wife the whole amount
of my two life policies.” The house and premises had not, in fact, been
disposed of, but were vested in the wife at the time of the testator’s death :—

Held, that the wife was entitled to the insurance moneys, and was not
put to her election between the additional one half given by the cod.icil
and the house; the two elements essential to a case of election being
wanting, viz. : the disposition by the testator of something belonging to a
person taking a benefit under the will,—while in this case there was rr}ere}y
an erroneous statement of fact,—and a gift to that person of something in
the absolute control of the testator—while the insurance money was not.
Judgment of BrirToN, J., affirmed.

H. M. Mowat, K.C., for appellant. Middleton, for respondent.
Harcourt, for infants.

Divisional Court.] MORIARITY 7. HARRIS. [July 2.
Municipal corporations—Market clerk—Con.rtaéle-—Atﬁng.‘éa_ﬂfi Jfide in
supposed performance of duty— Absence of malice—bfzhlzl_y.

The defendant, a police constable of a city, on being directed by the
clerk of the market, having the superintendence of the market gr'oum_is
and buildings, and of the persons, horses and vehicles frequenting it,



¥ e et aur 1 . o b S -4 g P % M o L

4
taaldoc TR s

it A TR W ke s B g

708 Canada Law [ournal.

acting in the supposed perforraance of, and with a bona fide intention of
discharging his duty and without any mclice, compelled the plaintiff, a
driver of a watering cari, to move with his cart from the position he had
taken in the market place, in consequence of which a scuffle ensued,
whereby the injuries complained of were caused.

. Held, that no liability was imposed on the defendant in that he came
within the protection afforded by the R.S.0. 1897, c. 85, which applies
even to officers acting illegally, where they do so in the supposed perfor-
mance of, and with a bon4 fide intention of discharging their duty.

MacKelcan, K.C., and Lynch Stauston, K.C., for appeliants. Cer-
scallen, K.C., for respondent.

Divisional Court.] [July 2.
BrowN v. WaTEROUS ENGINE WoOkKS Co.
Nesligence— Evidence—Defect— Want of guard.

The nlaintiff s husband, who was working on a platform projecting a
few {eet from a gallery in the defendants’ workshop, feli from the platform
and was killed, there being no evidence to shew how he fell. There was no
railing or guard to the platform, but when the deceased was last seen he
was standing on the platform next to the gallery in a place of safety, and
after that, up tv the time when he was found lying on the floor, nothing
had happened in connection with his work to make it necessary for 'im to
change his position :—

Keld, MerepiTH, C.J., dissenting, that there was no case to go to the
jury, it being merely at best a matter of conjecture that the accident had
happened because of the want of a guard. Judgment of BrirToON, I,
reversed.

Du Vernet, for appellants.  Brewster, K.C., for respondent.

Meredith, C.J.C.P., MacMahon, |., Teetzel, J.] [July 4.
TURNER 7. TOURANGEAU.

Division Courts— Execution against lands— Previous nulla bona return by
batliff in the court in which the judgment recoverea.

Since the revision of the Statutes in 1897 incorporating sub-s. § of 5.
8 of 57 Vict. ¢. 23 (0.) into s, 230 of c. 60 of R.5.0. 18g7, it is not neces-
sary to have a nulla bona return made by a bailiffl ¢f the Division Court
in which the judgment was recovered before an execution against lands
can be issued, a return of nulla bona by a bailiff f# such Division Court
heing sufficient. Judgment ot FERGUSON, ., reversed,
F. E. Hodgin., K.C., for the appeal. A. H. Clarke, K.C., contra.
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Divisional Court. ] Ix R Mumsy. {July 4.
Will—Construction— Gift during widowhood,

A testator devised all his real and personal estate to his wife for her
sole and absolute use, and then added * The real property while the said
{wife) remains my widow. But in case my wife should again marry |
request my executors to sell all my real and personal estate when my
youngest child shall come of age, and that they, my executors, shall divide
the proceeds between wmy six younger children.” The widow did not
marry again, and left a will devising all her real and personal estate .—
Held, that the absolute devise to the wife was not cut down by the
subsequent words, which were applicable only to the case of the widows’
marriage, and that the real estate passed under her will. Judgment of
STREET, J., affirmed.

Kilmer, for appellants. M. Wright, for respondents. D. L. M-
Carthy, for Official Guardian.

Divisional Court. ] AGAR 7. EscoTT. (July 6.
Joinder of actions— Defamation— Pleading—Striking out pleading.
The plaintiffs, a married man and an unmarried woman, brought the
action for damages in respect of alleged statements by the defendant on
three different occasions that the plaintifis had been criminally intimate,
one of the occasions -~omplained cf being by letier to the female plaintiff.
A motion to require the plaintiffs to elect which would proceed with the
action, and to strike out the claim in respect of the letter to the female
plaintiff, as shewing no cause of action or as embarrassing was refused,
leave to amend being given to both parties. The plaintiffs thereupon
amended by claiming for both damages in respect of another allegaticn to
the same effect oa another occasion, for the male plaintiff special damage,
and for the female plaintiff the benefit of R.S.0. 1897, c. 68, s. 5.

Held, that the plaintiffs were entitied to sue in one action for damages
«n respect of the statements made on three occasions, there being publica-
tion as to boih, and these three being a series with a common question of
law and fact, but that the joinder of the claim in respect of the letter to
the female plaintiff, which ga»2 rise at most to a cause of action in the male
plaintiff was improper, and that this claim unless amended so as to be
simply one in aggravation of damages, should be struck out as embaras-
sing. Judgment of BRITTON, J., as to the joinder of parties, affirmed, and
judgment of ANGLIN, J., as to the pleadings, varied.

C. A. Moss, for appellant,  AMiddleton, for respondents.

Divisional Court. ] BRIDGE 7. JORNSTON. {July 7.
Indians— Indian lands—Sale of timber— Registration— Notice.

The locatee of Indian lands is, except as against the Crown, in the

same position as if the land had been granted to him by letters patent,

and can assign his interest in the land or in the timber. Actual notice of
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such an assignment, even though the assignment had not been registered
in accordance with the provisions of the Indian Act, is sufficient to prevent
a subsequent assignee from obtaining priority. Judgment of FERGUSON,
J., 6 O.L.R. 370, affirmed.

Armour, K.C., for appellant.  Tucker, for respondent.

MacMahon, J.] [July 5.
GRATTAN 2. OTTAWA SEPARATE ScHOOL TRUSTEES.
Separate schools — Christian Beothers — House for teachers — Contract
exlending beyond a year.

The Ottawa Separate School Trustess entered into an agreement to
secure the services of Christian Brothers as teachers in a proposed separate
school for boys, the agreement, among other things, providing for the
erection by the trustees of a house or residence with the chapel, etc., for
the Brothers, and the advance of $100 for each of the Brothers for furni-
ture, this furniture to become the property of the Brothers at the rate of
one-fifth each year; the contract to be in force for ten years uniess pre-
viously put an end 2 by notice in a prescribed way : —

Held, that the agreement was invalid because (1) Christian Brothers,
as such, are not qualified *o teach in separate schools in Ontario; (2z) school
trustees have no authority t) expend money in erecting a house for teachers;
or, (3) to enter into a contract with a teacher extending beyond a year.

G. F. Henderson, tor plaintifi.  Belcourt, K.C., for defendanis.

Divisicnal Couri.] BRADLEY 2. WiLSON. {(July 7.

Division Court— Appeal—Notice of setting dowumn. !

The giving of the notice of setting down for argument and of the :
appeal and of the grounds thereof, required by s. 158 of the Division
Courts Act, is a condition precedent to the right t* appeal to a Divisional
Court from a judgment in the Division Court, and where this notice has
not been given the Divisional Court has no jurisdiciion to deal with the

appeal.
W. H. Blake, K.C., for appellant. Mickle, for respondent.

Divisional Court.] Ler 2. CuLp. {July 8.
Sale of goods— Ascertainment of guantity— Culling.

The plaintiff sold to the defendant all the apples of first and second
quality on the trees, in the plaintifi’s orchard, at a rate per barrel, the
plaintiff to pick the apples and place them in piles, the defendant to supply
barrels and pack the apples, and the plaintiff to take the apples, when in
barrels, to the railway station. There was nc agreement as to the time
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and mode of culling and packing, or the time for payment. The plaintiff
picked the apples and placed them in piles, and told the defendant that
they were ready for packing. The defendant was not at the time able to
obtain barrels. About three weeks later, however, he took delivery of
twelve barrels of apples. Two weeks after this a severe fioat occurred,
and the rest of the apples werc destroyed, neither the plaintiff nor the
defendant having taken any steps to protect them : —

Held, that the inference: from the circumstances was that the culling
was to be done by the defendant, with the plaintifi’s concurrence ; that
until the culling took place there could be no ascertainment of the apples
intended to be sold; that the property had, therefore, not passed ; and
and that the loss must fali on the plaintiff.  judgment of the County Court
of Lincoln, reversed.

Middleton, for appellant.  Collier, K.C., for respondent.

Divisional Court. ] SMITH 7. CLARKSON. [July 9.
Staying proceedings— Vexatious action—Security for costs.

An appeal by the plaintiff from the judgment of ANGLIN, j., reported
ante p. 394, was argued before a Divisional Court (MerepitH, CJ.,
MacMation, and TEETZEL, J1.,) on the 15th of June, 1go4.

The . ppeal was dismissed with costs, the Court being of opinion that
under the circumstances set out in the judgment below, the term of giving
security was rightly imposed.

F. E. Hodgins, K.C., for plaintifi. Middieton, for defendant.

Meredith, J.] (July 12.
BeLL TrLEPHONE Co. 2. Towxn oF OWEN SoUND.
‘ Municipal corporations— Highways—Bell Telephone Company.

The plaintifis, whose system of commuaication had been in operation
in the town of Owen Sound for some years, changed their office, and, in
connection with the change, wished to carry their wires to that office across
the sireet in which it was situated underground in a conduit, instead of
overhead by poles, and the defendants refused to consent: —

Held, on the evidence, that no danger of injury to the street or incon-
venience to the public having been shewn, the defendants were not justified
n fact in refusing their consent.

Held, also, that there was no justiScation in law for the refusal, since
8. 3 of the plaintiffs’ Act of incorporation, 43 Vict. c. 67(D.), does not as was
contended by the defendants, empower municipal councils to determine,
as they may see fit, where and how the plaintiffs shall construct their lines.

Lynch-Staunton, K.C., for paintiffs. Aylesworth, K.C., for defendants.
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Divisional Court.] MiLLoy v. WELLINGTON. {July 15,
Husband and wife— Divorce—Foreign divorce—Crim. con.— Alienation
of affections— Damages.

The plaintiff’s wife separated from him with, as was found on the
evidence, his consent, and after some years obtained, in the United States,
a divorce from him, not valid, according to the law of this Province. She
then went through the ceremony of marriage with the defendant, and lived
with him as his wife for some years before this action, which was brought
to recover damages for criminal conversation and alienation of affections,
The latter branch was abandoned at the trial, but on the former the jury
allowed $5,000 damages, and judgment was entered for this sum:—

Held, MacMaHON, J., dissenting, that notwithstanding the separation
and the divorce the action lay, but that the damages were grossly excessive,
and on this ground, and on the ground of improper reception of evidence,
a new trial was granted.

Per MacMaHoNn, J.: The separation and subsequent conduct
amounted *o an absolute abandonment of his wife by the plaintiff, and
were a bar to the action. Judgment of ANGLIN, J., reversed.

Ritchie, K.C., and Ryckman, for appellant. W. R. Smyth, for
respondent.

MacMahon, J.] {July 20.
ELcIN LoaN, Erc. Co. v. LoNDON GuUAraNTEE CoO.

Guarantee—Condition modifying liaoility—Necessity lo set out in contract
—Change in nature of business— Liability.

By s. 144 (1.) of the Insurance Act R.S.0. 1837, c. 203, all the terms
and conditions modifying and impairing the effect of an Insurance contract
must be set out in full on the face or on the back thereof; ctherwise the

me shal' have no effect; but by sub-s. 1 (a) this is not to exclude the
application of the insured {rom being considered as part of the contract.

Where, therefore, on the application of the manager of a loan com-
pany a guarantee agreement was entered into guaranteeing the company
against any loss which might be sustained in case of the defalcations of
such manager, statements made at the time of the making of the agreement,
not by the applicant, but by the president of the company, as to the safe-
guarding of the funds, and as to there being an effective audit, which,
though recited in the agreement, were not set out in full as required, can-
not be set up as an answer to a claim under the guarantee.

Where, however, the guarantee provided that any change made in the
nature of the business without the guarantee company’s consent in writing
would vitiate the agreement, and it appeared that the lean company had
subsequently obtained a charter enabling them to carry on the business
of buying and selling stocks, and pending the issue to them of the required
license therefor, and authorized the manager to carry on such business in -
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his own iiame, and stocks were bought on margin and large losses ensued,
this vitiated the guarantee and absolved the guarantee company from
liability,

W. K. Cameron and Maxwell, for plaintift. J. B. Clarke, K.C., and
Crothers, tor defendants.

Anglin J.] KiNc 2. WHITESIDE. {July 28.
Habeas corpus — Arrest in oulside ccunty — Omission to have warrant
backed—Crim Code ss. 505, 848— Right to discharge— Reference of
argument to Divisional Court— No power to direct— Jud. Act, s. 81.
The prisoncr had been convicted by the police magistrate of Bow-
manville of a violation of the Liquor License Act, by the sale of liquor
without a license, and, it beir.g a second offence, was sentenced to
imprisonment in the common gaol of the united counties ot Northum-
berland and Durham for a term of four months 4t hard labour.

On the motion for his discharge from custody on the ground that the
warrant of commitment had been execuied by a constable of the adjoining
county of Ontario without a backing having been first procured, it was
held, disapproving of Reg. v. Jones, decided by Robertson, J., in 1838,
that a prisoner could not be released from gacl on habeas corpus for
mere irregularity in the caption the warrant returned to the writ showing
a valid cause of detention, and that imprisonment wrongful in the manner
of the taking would, so far as relief under habeas corpus was concerned,
only be vitiated wherc it was directed by civil process. (2) That by reason
of a difference of opinion between two judges of co-ordinate authority the
matter should be referred to a Divisional Court.

Sept. zo.-~Upon a direction being asked from the Divisional Count
(Meredith, C.]., Idington, J., Magee, J.,) as to the above reference, it was
held that the jurisdiction of the Court on habeas corpus was purely statu-
tory, and was limited to a case where the writ had been made returnable
before it, instead of a Judge in Chambers.

Jo W. McCullough, for the prisoner. Cartwright, K.C., for the
Crown,

Idingion, J.] KinG 9. WHITESIDE. [August 4.
Habeas corpus—Remand of prisomer lo custody — Application for batl —
Hab. Cor. Act, R.S.C. ¢. 83, 35. I, ¢.

The prisoner, confined in goal, as shown in King v. Whifeside above,
applied to the presiding judge in chambers, by leave of the judge hearing
the motion, for his discharge, to be released on bail pending the argument
of the reference directed by him to be made.

Held, that, either the Judge seized of the motion or the Divisional
Court was vested with power to bail, the case being one of a commitment
in execution.
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Quare, whether bail could be granted in the case of a commitment i
execution.
Tremeear, for the prisoner. Dymond, K.C., for the Crown.

Idington, J.] KinG . WYNN. |August 14.
Habeas corpus—Crirs. Code s. 785 & 786—Election to be iried by police
magistrate— Op‘ion of irial by jury—Necessily of informing prisoner

of date of earciest sittings— Further detention—Crim, Code s. 752.

The prisoner was charged before the Police Magistrate for the City ot
Hamilton with theft, and, on coming before him, and being asked, how
and where he wished to be tried, replied: * Now, before your Worship.”

He was not informed of his right of being tried by a jury or told when
the sittings of the Cou:t, at vhich he might earliest be tried would occur.
On objection taken by counsel after the trial, but on :Le day to whicn it
had been adjourned for giving sentence, that his consent had not been
validly obtained, the Magistrate declined to withhold sentence, and he was
ordered to be imprisoned for two months.

On appiication by way of habeas corpus for his discharge from cus-
tody, it was held, (1) following Rex v. Waish & Lamont, 7 O.L.R., thata
mistrial had taken place; (2) that further detention inder s. 752 of the
Code was proper, but that prisoner should, within 48 Lours of the service
of the ordei, be brought before the Police Magistrate in order that he
should be committed for trial for the offence at the next court of com-
petent jurisdiction, and, in the meantime, be admitted to bail, his own
bail, in the opinion of the Judge, to suffice.

Farmer, for the prisoner. Dymond, K.C., for the Crown.

Province of Manitoba.

XING’'S BENCH.

Richards, J.] CURLE 7. BRANDON. |June 2.
Municipal corporation— Non-repair of bridge—Use of bridge by heavy
traction engine—Notice of activn—Meaning of * happening of the
alleged negligence "— Misfeasance in nol stopping up holes in timbers—

Expectation of pecuniary bencfit from continuance of life.

Plaintifl was the widow and administratrix of William Curle, who was
killed in consequence of a traction engine, on which he ws riding, breaking
through (he approach to the bridge over the Assiniboine River, in the
defendant municipality.  She brought her action on behalf of herself, a son
old enough to earn his own living, a grandson at an age to require educa-
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tion and maintenance, who lived with the deceased, and was being resred
as one of his family, and of a nephew and an adopted child of the deceased.
It was proved that traction engine. of equal weight had for some years, to
the knowledge of the city officials, crossed over the bridge in question;
that that bridge was the strongest one across the river for many miles ; that
one of the timbers in the approach had rotted more than the others in
consequence of water getting into an unplugged spike hole in it, and that
the bridge formed part of a public highway in the city on which work had
been performed, and public improvements made by the city ; also that the
approach referred to was not safe for the heaviest part of the traffic which,
to the knowledge of the city officials, had been passing cver it for the pre-
vious two years, and that no attempt had been made to stop such traffic,
or to warn tho.e in charge of it of any danger.

Held, following Manley v. St. Helens, 2 H. & N. 840, and Lucas v.
Moore, 3 O.R. 6oz, that under 5. 667 of The Municipal Act, R.S.M.
1903, C. 116, the defendants were liable for the damages resulting from
their negligence in not having the bridge and its approaches strong enough
for the passage of the traction engine referred to.

Plaintiffs’ counsel argued that defendants were guilty of negligence
amounting to misfeasance, 50 as to make them liable in damages, inde-
pendently of the statute, because they had not stopped up the spike hole,
referred te, so as 10 prevent water lodging in it, anc cited the case of Pat-
terson v. Gity of Victoria, 5 B.C. 628; but the Judge distinguished that
case on the ground that there an augur hole, an inch and a quarter in
diameter, had been purposely bored to test the wood, and left open.

Held, also, that the notice of action required by the sectior quoted, to
be given to the municipality need not be signed by the claimant persona’ly,
or shew that she was claiming in her representative capacity.

It was contended, on behalf of defendants, that, the negligence relied
on, if proved, having existed for nearly two years, notice of the action had
not been given ‘* within one month after the happening of the alleged neg-
ligence,” as required by the same section.

Heid, that, to give effect to the manifest intention of the Legisiature,
the words quoted should be construed to read * after the happening of
the injury or damages, resulting from the alleged negligence,” or it might
oe held that the negligence continued to “happen” up to the time that
the damages resulted from it, otherwise no notice of the action or
claims could be given to comply with the statute, in any case, where the
negligence had existed for more than a month before the injury resulted
from it.

The Judge allowed the plaintiff $2,000 for herself, $300 for the grand-
son; but nothing for the son, who, in the circzinstances and position of
his father, had no reasonabie expectation of pecuniary advantage from the
continuance of the life, and nothing for the nepliew or adopted child, who
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did not come within the provisions of R.S.M. 1902, c¢. 31, or any other
enabiing Act.

Wilson, and 4. Ho.vden, for plaintiff. Howel/, K.C., and H. E.
Henderson, for defendants.

Province of British Columbia.

IN ADMIRALTY.
Martin, Lo. J. ] {April 13.
VERMONT STEAMSHIP Co. v, THE ABBY PALMER.

Admiralty law—Bail—Cash deposit— Retention of pending appeal to
increase salvage award—Arrest of property lo answer extravagant
claims.

Motion by defendant for payment out of court of security. This was
a salvage action and i& obtain release of his ship defendant had paid inte
court $25,000.00. Plaintiff recovered judgment for $4,200.00 and costs,
and was appealing to the Exchequer _ourt with a view to having the
salvage award increased.

Held, that as defendant was a foreign resilent the excess over the
amount of the judgment would not be paid out to him pending appeal, but
that as the ship had been arrested to answer an extrav-gant claim (a
practice of whici: the Judge disapproved) only $6,000.00 would be retained
in court pending the appeal.

W. J. Taylor, K.C., for the motion. /. H. Lawson, Jr., contra.

Ful! Court.] IN rRE Coar MINES REGULATION ACT. (April 18.

Coal Mines Regulation Act— Employment of Chinamen— Rule proh:iting

— Constitutionality of—B.N. A. Act, s. 91, sub-s. 25, and s. 92, sul-s.

10, 13— Naturalization and aliens—R.S.B.C. 1897, ¢. 138, s. 82, r. 34,

and B.C. Stat. 1003, ¢. 17, 5. 2.

Rule 34 of section 8z of the Coal Mines Regulation Act as enacted by
the Legislature in 1903, and which prohibits Chinamen from employment
below ground and also in certain other pesitions in and around coal mines
is in that respect ultra vires.

So held (on a question referred by the Lieutenant-Governor in Council
the full court for an opinion as to the constitutionality of the rule) per
HunTeR, C.J., and 1rvVING, J., MARTIN, ]., dissenting,

Union Colliery Co. v. Bryden (1599) A.C. 580, applied and distinguished
from Cumningham v. Tomey Homma (1903) A.C., 151.
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Per IRVING, J., the calling of the enactment in question a rule or
regulation cannot affect its constitutionality, nor can the enactment derive
any greater validity by reason of its insertion in the middle of a rule which
in other respects may be intra vires.

Wilson, A.-G., and 4. E. McPhkillips, K.C., for the Crown. No one

contra.

Full Court.] April 18,

Byron N. WHITE Co. 2. SANDON WaTER WoORKS Co.

Sandon Water Works Act, B.C. Stat. 1806, ¢. 62— Permission to divert
water—Condition precedent — Trespass— Laches— Acquiescence— Costs
—Appeal successful on point of law not taken below.

Appeal from judgment of IRving, J., dismissing an action for a
mandatory injunction to compel defendants to remove from plaintiffs’ lands
a water tank, flume, etc. :

By s. 9 of the Sandon Water Works & Light Company Act (B.C. Stat.
1896, c. 62) the company was authorized to divert water from certain creeks
and to use so much of the water of the creeks as the Lieutenant-Governor
in Council might allow with power to construct such works as might be
necessary for making the water power available, but the powers were not
to be exercised until the plans and sites of the works had been approved
by the Lieutenant-Governor in Council. The company got their plans and
sites approved and proceeded with the construction of a tank and flume on
plaintiffs’ lands for the purpose of diverting water: o

Held, that the authority of the Lieutenant-Governor in Council to
divert was a condition precedent to the company’s right to interfere with
the plaintiffs’ soil, and that plaintiffs were entitled to damages and a man-
datory injunction. .

Mere submission to an injury, such as the erection of a building by
another on one’s land, for any time short of the period limited b)j statute
for the enforcement of the right of action cannot take away such right; to
amount to laches raising equities against the person on whose land th.e
erection was placed there must have been some equivocal conduct on his
part including the expenditure by the rerson erecting it. )

Where an appeal is allowed on a point of law not taken at the t.nal or
in the notice of appeal, but open on the pleadings, it is not 1n strictness
successful and no costs of the appeal will be allowed, but as thf: appellant
should have succeeded at the trial he will be allow the cqsts of it.

Judgment of IrVING, J., reported ante p. 163, set aside.

E. V. Bodwell, K.C., and R. S. Lennie, for appellants. S. S. Taylor,

K.C., for respondents.
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Full Court.] RoBiNsON p. EMpEY. [June 15.

Bill of sale—~Sale of business as a going concern—Chatlel morigage by a
new firm covering book debts due to it— Whether debts due old firm
included— Creditors Trust Deed’. Act, 1901.

Appeal from HUNTER, C. J., at the trial.

The firm of Vaughan & Cook sold their grocery business ‘including a'l
their stock in trade and book debts to Hamon & Bisson who three dajys
afterwards gave a chat’ei mortgage to defendant covering the stock in
trade of the grocery business and als> all book debts due to Hamon %
Bisson in the business carried on by them as grocers. Hamon & Bisson
assigned to de‘zndant for the benefit of creditors who afterwards removed
defendant an« appointed plaintiff in his place. The day after his removal
defendant paid himself $1,245.00 on account of his mortgage claim, being
proceeds of book debts collected by him and originally due to the firm of
Vaughan & Cook. Plaintiff sued to set aside the chattel mortgage as
being a fraudulent preference and at the trial the Chief Justice held that
the mortgage was good but ordered defendant to pay the $1,245.00 into
court for distribution among creditors as he held the Vaughan & Cook
book debts were not covered by the description in the chattel mortgage.

Held, on appeal that the said book debts were covered by the chattel
mortgage.

Quacere, has an assignee a right to pay himsclf without consulting the
other creditors.

J. A. Macdon 1ld, tor appellant.  MacNeill, K.C., for respondent.

Full Court.] BarrerT o EruiorT i Tuly 2¢.
Contruct for fire insurance—** Valid in Canada”—Meaning of policy in
company not licensed in Canada—Premium paid to—R.S. Canada,

1886, c. 124, 5. 4.

The plaintiff who was the proprietor of a Lotel in White Horse in the
Yukon Territory entered into an agreement with defendants whereby they
agreed to procure fire insurance on the hotel in some office valid in Can-
ada. Plaintiff paid part of the premium in advance and the balance when
he received the policies of insurance which was for one year. The com-
panies in which the insurance was effected were not licensed in Canada
and after the expiration of the year plaintiff sued for a return of the
premiums paid.

Held, that the plaintiff had contracted for insurance in & company
licensed in Canada and that the premiums paid could be recovered back
as upon a failure of consideration.

Judgment of DRAEE, J., reversed.

F. Higgins, for appellant.  Helmcken, K.C., and Belyea, K.C., for
respondents.
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Rorth-West Territories.

SUPREME COURT.

Scott, J.] GoopE v. DowNING. [Feb. 9.
Master and servani—improper dismissal of servant—Additional wages for
— Jurisdiction of J. P.

A bartender employed by an hotei keeper at a monthly salary from
the first of December became temporarily incapacitated through iliness on
the 5th of June, and procuring a substitute left the hotel returning to work
on the 1oth, whereupon he was discharged by his employer being paid
$10.00 for wages up to the day he had left. He claimed the balance of
two months, wages for improper dismissal and on an information before a
]. P. under the Master and Servants Ordinance (C. O. 1898, C. 50)
which authorizes the justice to order payment of any wages found to be
due by the master to the servant, wasawarded five days further wages from
the sth to the 1oth, the date of dismissal, and an additional month’s wages
expressed to be in lieu of notice.

Held, on appeal from this order, that the hotel keeper was not entitled
to discharge the bartender under the circumstances without notice, also
that the latter was entitled to be paid wages up to the time of his dismissal,
But, that the J. P. had no jurisdiction under the ordinance to order payment
of the additional month’s wages which although no doubt the measure
cf damages for improper dismissal, could not be said to be wages due.

Bown, for appellant. Biggar, for defendant.

UNITED STATES DECISIONS.

NEGLIGENCE—LIABILITY OF RAILROADS FOR INJURIES CAUSED RY
TRAINS PROJECTING OVER THE PLATFORM.—Several recent cases have
cailed attention to the difference of cpinion existing among the authorities
on the question of a railroad’s liability for injuries caused by trains project-
ing over the platform of a station. In the recent casr. o Lekigh Valley
Railroad Co. v. Dupont, 128 Fed. Rep. 840, the United bates Circuit
Court of Appeals for the second circuit held that a passenger has a right to
assume that the platform is so related to the track that the train will not
sweep over any part of it. ‘This case is also supported by the cases of
Dobiecki v. Sharp, 88 N. Y. 203, and Archer v. Ratlroad, 106 N. Y. 589,
13 N.E. Rep. 318

A contrary view is taken in the recent case of Norfolk & Western
Ry. v. Hawkes, 9 Va. law Reg. 1060, where the supreme court of
Virginia held that a railroad employee of intelligence whose duty it is to
attend passenger trains and receive the mail pouch, and who, seeing a
train approaching, stands near the edge of the depot platferm, which is

.
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twelve feet wide, cannot recover for an injury inflicted upon him by reason
of being struck by the train which projected tortuously from one to ten
inches over said platform. The court said: *“No man is justified in
placing himself near a passing train upon any such idea or presumption.
It is inexcusable rashness and folly to do so. The instincts of self-pre-
servation, the dictates of most ordinary prudence, would suggest, and even
require, that every person, upon the approach of a train, shall retire far
enough to avoid injury, whatever may be the speed of the train or the
width of the cars. He must, at his peril, place himself where he cannot
be struck by the train so long as it continues upon its track. Of course,
the result might be very different where the employee, in remaining on or
near the track, is acting under the instructions of the company.

CriMINAL Law.—Jurisdiction to impose sentence upon one convicted
of crime is held, in People ex 1¢l. L.cznert v. Barret (111.) 63 L.R.A. 82, to
be lost by permitting him to go at large upen his own recognizance
pending a motion for new trial, and taking uc -rther action in the case
until after the expiration of several terms of court.

BoOoR Reviews.

The Trust Company Idea and its Development, by ErnEsT HEATON, B.A.
{Oxon.), Barrister - at- Law. Toronmto: The Hunter Rose Co.,
Limited. 1904.

This little work makes interesting reading for lawyers and law mzkers,
as well as other business men. It is a concise history of the trust com-
pany movement, with special chaptars given to the subject as it obtains in
Canada, England, Australia, New Zealand and the United States, etc.
We refer to the legal aspect of the trust companies in this country in our
editonal columns.

Flotsam and 3etsam.

Judicial Salaries:—In England the Lords Justices receive $25,000.
In the commonwealth of Australia the salaries of the Supreme Court
Judges have been fixed at $17,500 and $15,000; in Victoria at $r7,000
and $15,000; in Queer sland at $17,500 and $10,000; In Cape Colony at
$15,000 and $10,00c. In very small province of Tasmania the salaries
are $7,500 and $6,000, though the population is only 175,000, In Ireland
the Lord Chancellor receives $40,000; the Master of the Ro.s and the
Vice-Chancellor $20,000 each; the land Judge, $19,500; the Lord Chief
Justice, $25,000: the Chief Baron, $23,000; and the eight puisne Judges,
$17,500 each.




