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IMPORTANT BUSINESR NOTICE.

Dereons oudelted tothe Proprictors of thes Jowrnad are requested to vemember that
all our past due accoteatr have heen pliced v the hand< ot Mesors tton o Ardagh,
AlUorneys. Bavrie, for colledion, aud that vnly @ prompt remadtenice to theas will
sare cosls

1t vs with great reluctance that the Proprietoes kave adopted th course, bt they
hare been compeliod Lo do 30 a1 order to rnalble them tu et Lhetr cursynt expenses,
which are very heary

Now that the use fulness of the Journal is so generally admutted 1¢ would nnt be un.
reasonalde to expect that the Profeaston anit Oflicrrs of the Courts wou'd acvord Lo
Liberal support, snstead of allowiny themselves to be sued for theer tubscriptions

TO CORRESPONDENTS - See last page.

Ehe _"ﬂ_ppev Eanada Laty Journal

NOVEMBIER, 1800.

NOTICE TO SUBSCRIBERS.

As aome Subircribicrs do ot yet undersiand vur new meth,. 4 of
addresmny the ¢ Law Journal,” we take this opportun'y of geveny
an explanation.

The object of the system 1« to wnform rack wdwidual Subscriber of
the amount due by him to us to the end of tue CCRRENT year of
publication,

Tlas object 18 eficeted by printing on the wrapper of each number—
1. The name of the Subscriber 2. Tne amountin arrenr. 3. The
current year to the end of which the compntation s made

Tues < Jovhn Snath I3°60.7 This srgnoties that, at the end of (1 ¢
year 1860, John Smuh wdl be endebied to us wn the sum of §3, o
the current volume,

So  Jlery Tomphae $25°60" By tlay as soguisie 1 that, at the
end of the year 1500, Henry Tomphkes will be mdebted to usin the
sum of 327, for B volumes of the ** Law Juurnal.”

Many persens take 29500 to mean b dollare and 60 eents.  Thas
18 @ mustake. The +* GO hes reference to the year, and not to the
amoun! represented as due

COUNTY COURTS-—~JURISDICTION IN EJECTMENT.

The act of List ~cssion chapter 43, confeniing jurisdiction
on the County Courts in actions of ejectment apens a new
and extensive branch of business to the country practitioners

Trjuries may be so small s not to bear litigation in the
Superior Courts, and persons usually submit to saeritices of
sowe Kind to aveld 31, or are tempted to take the matter
into their own hands and earve out a relief which the law
do:s not sanction—just such a class of cases wiil be covered
by the recent enact:nent, and landlords will be able to obtain
speedy and cheap redress at, so to speak, their own doors.

|

Every measure furthering x remedy of this kind, while it
benetits the publie, 1+ a gain to the Jocal practitioner by
opening a new source of business.

Lmagiue the owner of a small house worth, say two dollars
per month, bringine an action of ejectment in the Court of
Queen’s Beneh or Comnmon Pleas aguinst a tenant in de-
tault ur overholding—why the thing would he sbsurd, - nd
any respectable practitioner would if cousulted say to the
lundlord, ¢ far better for you to give ten or twenty dollars
to get possession of your property, than bring an action and
prubably have to pay your own costs amounting to more
than that suny,” or some doubtful espedient might be sug-
gested as “acorth riding” under the circunmstances.

While the act will cnable the County Courts to take cog-
nizance of the most trifiing cases, the jurisdictivn is yet
more extensive than might on a cursory consideration be
supposed.

We purpose examining some of the leading features in
the law, aud take the liberty of remarking that it is a reform
which has been long and warwmly advocated by the Editors
of this Journal, and like other subjects to which we from
time to time lirected public attentivn, has beco adopted and
carried 1uto law by the Legislature.

The law owes its paternity to the Ion. Mr. Patton. It
is a carcfully drawn act and has the great merit of being free
from a mass of words.* The consohidation of the statute
law of Upper Canada would not have been a full practica)
benefit unless it afforded a model likely to be followed in
the counstruction of acts of Parliament; and we notice with
pleasure that several aets of last session, including the one
beture uw, are evidently framed after the model of the con-
sulidation

The act deals only with the action of ¢jectment, and it
objeet 1s to enlarge the jurisdiction of the County Courts so
as to embrace it. [tis to be read with ¢ the County Courts
Act”—as il its provisions had been incorporated therewith—
both are to form as it were one act.

!
|

Thus scetion one of
the act before us would come in conveniently and might be
| read as sub-section five of sce. 17 of the County Courts
| Act, sections 3, 4, 6 and 7 of this act following in their
order—section 354 of the Common Law Procedure Act
being slightly altered so as to bring in the matter of sec. 3.

The action of ecjectment i3 a 1nined action to recover
possession of land together with damages and costs. It is
real iu respeet to the lind—personal in respeet to the
damages and costs. But there i3 no geunera) jurisdiction
in ejectment it is only in ccrtain eases and subject to cer-
tain circumetances that it lies in the County Courts  Being
purely statatable all the requisites of the statute which

* Mr. Patton has certminly improved his style in thiq particular
since his act respecting attorneys, which was rof a model of brevity.
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creates the )urisdiction must be observed. We give the
clause :—

Sec. 1. The aeveral County Courts in Upper Cannia shall
have jurisdiction and hold plea in activns of ejectment tor the
recavery of corporeal here&itamen(s (where the yearly value
of the premises, or the rent payable in reapect thereof, dues
not exceed twu hundred dullare) iu the tollowing cases,
namely :—

1. Where the term and intereat of the tenant of any such
carporeal hLereditaments shall have expired, or L ~1 deter-
mised by the lundlurd or the tenant by a legal notice to quit.

2. Where the rent of any such corporeal hereditament shall
be sixty days in arrear, and the landlord shall have right by
luw to re-enter for non-payment thereof.

“ For the recovery of corporeal hereditaments.”

1f a thing is capable of being inherited it is an heridita-
ment—it is po less an heriditament because the party has
a leasebold interest init. Baddeley v. Dentun, 4 Exch 508,
Hereditament is a general term for every description of
property. Jlurris v. Dacison, 15 Sim. 134  Whatever
may be inherited is an hereditament, be it corporeal or in-
corporeal, real, personal, or mixed. Co. Litt, 6 A. ¢ (or-
zored hereditament” as used in this clause, we tuke it,
will include angthing on which entry car be made or of
which the Sheriff can give possession, but not anything on
which entry cannot be made or of which the Sheriff cannot
deliver possession under a writ of execution. KEjectment
would ot lie at Common Law for incorporeal hereditaments
as for advowsons, common in gross, or other things which
pass only by grant. 'The action of ejectment is maintain-
able in the County Courts, we assume for all kinds of
corporeal hereditaments.

A general limit to the action is found in the words,
‘“ where thie yearly valuc of the prewises, or the rent pay-
able in respect thercof, does nct exceced two bundred
dollars.”

It will be observed that it is ccther the yearly value of
“the rent,)”’ the words are in the alternative, and if either
do not exceed the linit—two hundred dollars—cjectent
for the premises, it is presumed, will lie in the County
Courts.  Several cases ou this point have been decided in
England, under the enactment 9 & 10 Vie, ch 99, sec.
122, which is in terms nearly identical with ours. It gives
jurisdiction for the recovery of tevements ¢ where the
value of the preniises, or the reut payable in respect to
such tenancy, did not exceed the sum of £50 by the year,
and upon which no fine shall have beea paig,” &e.

The first case in point on this enactment is, Fearon v.
Norvall, 1 Co. Court Cases 171. It was an application to
the Bail Court for an order for a prohibition upon the ful-
lowing facts. A judgment had been pronounced in favor of
thel. nd'ord, directing possession of the premises to be given.
Sevcral mowtis after the judgment the landlord, treating it

as a nullity, commenced another action and agnin recoverdd
judgment, and the prohibition was moved for on—first,
the ground of the prior judment existing vnreversed, and
secoudly, that as the value of the premises (though not the
rent) cxceeded £30 there was po jurisdiction.  lu respect
to this last point atteson, J., expressed himself upon the
argument as follows : * There is no pretence for saying that
where the rent does nat exceed £30 per annum, and there
is no fine—it is not within the section even though the value
way be a thousand pounds. I am quite clear upon this
puint.”  Reserving the other point in giving judgment,
after taking time to consider, his lordship said : 1 disposed
of the secoud vbjection upon the argument being clearly of
opinivn that if the rent did not exceed £50 it was imma-
terial how great might be the value of the premises

Crouley 5. Vitty, 1 Co. Court cases, 528, In this case
there was an agreement in writing to take certain premises
at £1 per weck.  Subsequently the rent was reduced by a
verbal arrangement to a sum under £50 per year, but the
searly value was shown to be uver £30 so that there was
clearly vo jurisdiction unless the rent wus under £30.  The
Court held that the verbal arrangzement did not dischargze
the written agreement and that the original demise stood.
Baron Alderson, in the course of argument in the case re-
ferred to the point of which we are speaking, thus: * What
do you say to a case of this sort—suppose a man takes a
picce of land, pays £25 a-year ground rent, and builds a
house on it worth £500 a-year—do you mecan to say the
owner of the land could in such a case go to the County
Court under this scetion to turn out his tenant ?”’

The suggestion thrown out by Alderson, B., that to give
jurisdiction, neither the rent nur the yearly value must
excced £30 was 1aid hold of but held to be unsound in
Euarlof Harrington v. Ramsay, which is the leading ease
on the point. This ease was first determined in the Court
of Common Pleas, on motion for rule for probibition, 2 Co.
Court cases, 154 At the trial before the County Court
Judge it appeared that the rent of the premises in question
was £41 per anuuw, but that their value exceeded £50 per
annum, and it was thereupon contended that the judge iad
no power tu proceed if either the anuual rent or the value
exceeded £30. The learned judge of the County Court
however ruled adversely aund judgzimeut was given for the
plaintiff against which the defendunt appealed.

Upon the argument Bramwell for the prohibition, referred
to the lunguage uscd by Alderson, B, in Crowley v. Viry.
The learned judge is reported to have said, with reference to
the rent forming the criterion : * That cannot be so always.
Suppose & man take a piece of land and pays £25 a-year
ground rent, and he builds a house on it worth £300 a yeor,
could the owaer of the land go to the Couanty Court uoder
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this section ¥ Polluck, B, in deliveumy judgment saild,

“We proposed to have the cace of Lead Hlarrington v,

Lanmizay re-argued, but un consideration we think we cannat
read “or’" fur caud.”  We have sinee looked at the oct,
and the elear grammatical eonstruction is stuetly io ae.
cordance with what we nave decided,
that it the attention of the Legislature had been ealled to
the point, the clause would have been differently framed #o
as to exclude the jurisdiction of the Uounty Court in such
acuse. But we, sitting here n~ we do to construe the .n'h
of the Legisluture as we find them, cannot change ¢ or
into “aud,” ur tutn an afiiriative negative
afficmative, so as to wake the law what the Legisliture way
have weant, but did vot express.”

Whatever the value of the argument raised, that the juris-
diction was of such a nature that it never could have been
intended to eonfer it upon the small debt courts where the
matter is determined by the judge in the summary way
provided for in the act—it would not apply te our cuact-
ment which confers upon the County Courts o juriadictivn
in cjectment with like powers and procedure as in the
Superior Courts, and giving the right to appeal.

The case of Eurl of Harrivgton v. Ramsay, was again
moved in the Court of Queen’s Bencli, 12 € Court cuses 1345
and another rule vbtained on the same grounds as in the
Court ot Exchequer.  he court took time to consider, and
Camgbell, C. J., after stating that Frle, J., who was abscat,
had seen the judgment of him (Lord L‘umpl)cll)and concurred
in it, prgceeded as follows, * T am of cpinion that the Court
of Exchequer hus put a right construction ou the 9 & 10
Vie, ch. 95, see 122, The objeet of that section was to

give to landlords a summary remedy against tenasts holding |
over “ when the value of the premises or the rent payable !

but we are satisfied

into @ nesative !

o rent had been fixed  The case of Cronliy vo Vitty, is

nat an authority against ths view, and Re Fearon v, Nor-
“eally which i< opposed to that case is more directly in point.
1 therefure think that the County Court Judee has jurisdie-
ttiun in this ease, aud that this rule shonld be discharged.”

Inview of these cases on an analoguus coactment it
Fscems ~afe to condlude that it the rent reserved, whether on
!u building lease or otherwise, and whatever the length of
"thc term, does not esceed £39 per annum, the County
'( onrts can claim jurisdiction, whatever way be the sctual
)c.lrl) value of the premives

( T be continued )

EVIDENCE IN CRIMINAL CASES.

In the mother C(:unlry, at the present thme, there is a

strong inclination to ameund the law of Evidence in criminal
matters, so as in the first place tv allow husband and wife
to give evidence for or against each other, and in the
second place to allow a person accused of crime to give
evidence on his own behalf,
) The apparent necessity for oue, if not both of these
-amendents, hay becn foreibly suggested by the extraordi-
 hary circumstances attending the trial and conviction of the
Rev. Mr Hatch, and the sub~equeut trial and couviction of
his accusers on the charge of perjury.

Juduinge from the rc.~ult of this singular case, it is rea-
sonable to suppuse, if cither the accused himself or his wife
had been alluwed to give evidence whean the accused was on
his teial, that there would have been no necessity for the
lewal farce of two convictives eutircly opposed to each
viher, fullowed by two sentences of which the one was
wholly inconsistent with the other.

In the subsequent proceedings for perjury against the

in respect of the tenaney does not exceed £50 by the year | witnesses on the first prosecution, the accused was allowed
Where the annual value did cxeeed £30, but the anuual rent 130 do indirectly, that which the law would not allow
fell short of that sum; and the defe..dant contends that the | direetly, viz., to give evidence cn his own bebuli’s and this,
County Court has no jurisdietion. It is said that the<e are! ‘ it is arcued, has as well a tendency to briug the adwinis-
alternative condition<, and that it cither the rent or thontmtxun of the law iuto contempt, as to impever rish and
value exceeds £30 by the year, tic County Court has no'! pcrh.q)s ruin innocent persons, when charged with erimes,
Jurisdietion It must be confessed that there i <ome care- thc very name of which would ecause iuuuvcence to recotl
lesstess in the wording of this clause, leaving it apparently * with ablorrence

open to the objection pow relied on; but there is nothing;  This is the line of argurent adepted by the writer of an

s0 absolute in the Llinguage us to justify the court in strain-
g it aeainst what appears to be its general intention

court should have jurisdiction It woeuld be a <erious in.
contenience if the tenunt could contend thut the prewmises
were worth more than their real value when the rent w..

fixed and ascertotndd

il
think the effect of the section is as it the Legislature had |
expressly enacted that on cither condition existing the,

The Legislature T think, did not!
ntend that, but onlv that value should be considered when'

farticle headed * Law of Lividence i matters Criminal,”
first published in the Scottish Law Journal, and repub-
lislied by us in this v wber of the Upper Canada Law
Jowrnnl,  We wust say that, as applied to the particular
‘ease we have wmentivred, there is much cogency in the
'ar"uuwut but at the same time, we must not lose sight of
"the fuet that laws are not made for particalar cases, but for
all cases; and the true criterion i3, to deteruine whether
the halance of mischiet, as the law now stands, outweigha
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its long-settled advantages in a public pointof view. That| The ability with which the ve y able Judge whose name
there are such advantages, we presume the wost sanguine » we have nentioned, applied the principles of the common
law-reformer will not deny.  Ro far ax husband and wife [Jaw to the case then before him, is deserving of sincere
are concerned, in a social puint of view, it is an advantage adwiration. The judgment will be of great weight aherever
that no cause of family dissension should be produced by 'known, and wherever the faw of England prevails. It isof
the giving of evidence, cither for or aeginst each other, in | value, not merely because of its bearing on the rights of
matters civil or criminal; and so far as persons accused of | proprictors of hovse railways, but because ot its clear ennun-
crime are concerned, it is an advantage that public morality | ciation of the principles which regulate the use of public
should not suffer by the sight of men endeavoring to save | highways, ns between different individuals, whose inteiests,

their lives or their reputations by the commission of deli-
berate perjury.  f a false oath would prevent the convie-
tion of a murderer or a highway robber, we venture ty
affirm that fow such would tind their way to the gullows or
the penetentiary. It may be replied, that the statement of
the accused, if untrue, would be exposed, aud its want of
truth made manifest by cross-examination or surrounding
testimony from other sources. This is possible; but what
we hesitate to endorse 1s, temptation to perjury, n cases
where the inducement would be »o strong as to be alwost
irresistible.  We thiok that the man who would take the
life of his fellow-man—destroy the chastity of his neigh-
bour’s wife or daughter—set fire to his neighbour’s build-
ings—rub his neighbour's house—steal his neighbour's

from sclfish or other such motives, may clash.

We learn by our cxchanges that Chief Justice Shaw,
after having served his State for more than thirty years as
its highest judicial officer, has retived with the well-wishes
of all who knew him cither by reputation or hod the good
fortune to make his personal acquaintance.  The vecasion
of his retircwent was one of mingled pain and pleasure;;
pain, that the State was ubout to lose the services of so
bright an ornament, and pleasure, that after so useful and
enviable a careey, the distinguished citizen was able to retire
into that privacy which was must cungenial to his tastes,
his habits, and bis years.

Massachusctts is one of the few states of the Union that
has not yickled to the seduetive yet blighting influences of

property, would not hesitate, in the hope of escape, to add
perjury to his other crimes, and so sweil the calendar of
crime.

an clective judiciary.  Long may she remain firm to the
great prineiples of a thoroughly independent judiciary—
independent, not oaly of those in authority, but of the fickle
populace, who generally, in a mass, are as incapable of
pronouncing on the qualifications of a Judge. as of giving
disinterested and discerning support to u pure-minded can-

didate fur any high station in the commonwealth,

While making these remarks, we have no desire to do
more than to present the arguments both fur and against
the proposed amendments, as they present themselves to
our mind. We are quite open to convietion ; and if wrong
in any view that we have ventured to express, we shall be
only too happy to be set vight.  We are no sticklers for
things as they are—if wprovement can be shown to us to

ELELCTIVE JUDICIARY
Judge Edmunds, of New York, has writter Clorter de-

be both expedicnt and pracieable.  But we cannot help

thinking that amendments of the nature proposed should be elining the asomination that has been tendered Lin for the

approached with much ~auwdion, and that more than ope ! Fosition of Recorder for New Yok
case lilie that of Mr 1ateh should be adduced as a motive ; tunity of making a fow eatracts fiom the Tetter as aomest
for amendments of a character <o general, so sweeping, aud | telhing commentary upen elective judiciary :—

su comprehensive i T am aware bow much good T eould do in the Ghce, butis
i would take time ty place the court in the cond.tion which I
ghoulid aim to give it, and I am persuaded that that time would
"nout be afforded me. My tenure of office would be only threo
‘years.  While an the beach I should, of eourse, be withdrawn
. . . .. i . (i from political action, and could not resort to the usual means
porary law periodials of the United States, judgments of 1) secure my continuance in it; wh**: on the other hand, am-

great learning, characterized by great reason, and couched | bitious aspirants for the positior would be restrained by no
in clear and appropriate Janguage such consideration, and would easily onst me lung before 1
°F] S could give any permanency to the character I should aim to
On no accasion do we remember to have read a judement | give to my court.
more deserving the above description than that of Chicf| * Itis uwing tothis cause, doubtless, that since our adoption
Justice Sh: o . . of the practice of judicial eleotmn,. not a nl_n;,;le Ju~tice of the
ustice Shaw (reported elsewhere), in the case of T%e!gypreme Court has been re-elected in this city ; outof fourteen
Commonwealth v. Ira Temple, and for which we are | justices of the Superior Court only fuur have Leen re-elected,
!und a recorder—uever.

: she . N " 3 N
indebted to our valued cotemporary the Monthly Lau | "I could expect nu exemption in my case from this seenm-
Reporter, of Boston.

{ingly inavitable fate of the judiciary in this city, and I must

We tahe this uppor-

HORSE RAILROADS,

Nometimes we have the pleasure of reading, in cotem-
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entenlate v branee removed fong hefore attaning the snd, the
prospect ol whavhalone condd mduce me to tike the thee.

“eesvdos, the slinrtness of the torm would continaally sube-
jeet e o the imputatian of shaping my decisons e elere we
teare e cton, Losperienced thiat (b s elose of my judwend
carcer, and 1 had sbundant car-se o know that T was thereby
shorn of my sodependence, ane ny eefulaess was impaired.
I telt this wo keendy, the s hen resolved never to unde goat
ﬁ; 1N,

1 bhave alre-dy boen made aware of the ansiety there iz
in maany to hase me take the place, amd in ¢ ming 1o adeter-
minaon on the subjeet, Tua + endeavonreed to avond all selfi<h
conssleratims, 1 have, therefore, dwelt hut hittle, even in my
awn me 4, on the p cuniary saerifice st would be to me, or cn
the distarhince thut would ensue to o busmess that I have
been fortunate ensugh to binld up around me, and which sup-
hes me with all Dwant, ) 4 leaves mean full freedom to act on
all vecasions aceording to my conceptions of what is hest; and
have heen gooerned by o #eiderations shich T owe it to the
¢ -ention frankly to mentio., even at the hazard of being,
misunderstood.

“ When [ «poke . the goad 1 conld do as a motive fu ac-’
cepting the place, T haa in my mind the cases, so fiequent in
our eriminal courts, of innocence unjustly accared and often
struck down wecause unfriended and unprotected ; and I'eould |
eaxily imagine the gratification that would fow from hefngable
to guard itin s hour of paml. But until I saw there was
porsituhity of being inducted into the office, T did not far envagh |
se the whole ground, and to becume aware that in much
the greater numbe~ of instances it would be my duty to con-
demn, rather than relieve. It wouid be painful .0 me thus to!
sit in judzment on my fellaw-men, and to condemn whea 1-
would Tur rather pity and forgive, and cndeavour to resurm,

“ When I now recall m, nast judicial carreer, where the
administration of criminnf’justice was of rare, and not, as it
would be here, of constant occurrence, I find that the most.
vivid feeling I have is the painful recollecticn of the many
cases in which I was called upon W condemn and punish the
erring.'”

PRIVILEGES OF MEMBERS OF PARLIAMENT.
|
i
V.

We publish in this number the report of Hendersor v,
Diclsim—a decision which was pronounced in the Court |
of Queen’s Bench during last terw:, and is of much gencml]
importance  In it the Court held that a member of the |
Leuislative Council is not peivileged from the obligation of
any ordinary judgment debtor to attend and be examined
as to lns property ; and that if he refuse to do so, and be
comwitted by an order in the common form for a given
period within the diseretion of the Court or a Judge, he|
cannnt afterwards succeed in an application to be discharged
on the greund that he is a member of Parliament,

LAW OF EVIDENCE IN MATTERS CRIMINAL.
(From the -* Scattush Law Journal.”)

In no department of public affurs has the awmeliorating
influence ot advavcing ciubisation been, of lite, more con-
spucuats than in what is generally deseribed a3 the Law of
Eudence—more strictly speaking, the rules affecung admisst-
Iabity of witnesses in jaatend smmvestigations,  Costiing our
obser vations w Scotland 3 the time is not {ar distant when, to
modern eyes, the grounds of exclusion were such, and so0)

a9

-

" wather,

various, that it seeins lmost incomprehensibile how judiend
Pusiness canld be condueted at all. - A very brief o rospect
wiid suthes to explam our meamng.

First of all, we had the eselasion of wicnesves nn acevant of
suppored *want of iategnity,” which was aeeertaned Gy a
“eonsiction,” wider the verdiet ol a jury, of such erimes as
forgery, caming, thefr, and robbory. Formerlv, an objection
arisiogg from such a conviction was ©indenhle,” or remioy i

conly by royal pardon or statute—~nn lengrh of time or nmount

of pumishment conli] effaee the stun, This oljscting was
moditied, some thirty yeara ago, and has o *ntly heea entively
remuosed, [t proceeds T upon the falliey thatesdenve-benring
wis some sort of franchise or privilege, o~ tue pant of the wis

news, in plwe of heing, what it truiy i), a duty or obhiganon
in which thir " parties have a uvqp situm, whieh oaght not th
be deteated by any misconduet on the part of the individund
who happens to he the depository of the necessary knowledze,
The credit to be giten ta such e+ dence 18 anather matter alta-
Then, 1 very ancient times, women were altugether
rejected in cinid eauses,  As text writerasay —* O >r Courts of

i** Law proceeded to relat the barshaes. «f more ancient de-

*civony, first allowing them to be received as necessary wit-
*pesses, in crses of a domestic nature, or where other esidence
*eould @ ot feom the nature of the case, be abtiivew " and, in
procers ot timie, femaules bave eome to be competent withes«es,
1 all caoses, both civil and criminal,  But, the old prejudice

rstell dingers so far as t. render it, at least, very doubtful

whether a woman, no matter what may be h., character,
education, or social position, ean be an instrumentary w ituess,
to the execution of any deed, however trithing, even where no

“her witness can be found. So much fur the gentler sex.
W -horegard to the sords of the creation, it we  at one tume
held, that & man who happened to be ** extremely noor”—
which was defined as not baing  sorth £10 Scots—could not
be received as a witness a. all. Servants of the parties to &
cause were also excluded, on aceount ot the su ppused intluence
¢ “ercised over them by their masters: and su with yearly
tenants, uy regarded their Jandlords,  Magistrates of burghs,
burghesses, rate-payers in a parish, as regerded any quesuon
affecting the connnumty—in short, all having any inlerest,
however small, were in ke manner deemned unworthy of credur,
Puprls—that is boys ander 14, and girls under 12 years of age
—were declared unfit to give evidence in cicil causes, * aa
nnt being suppased to have sufficient understanding accurately
to apprehend and remember facts;” whereas, every one ac-
customed to judicial proceedings, now recoguises, as a notorious
fact, that youths, from 10 to 14, are the most truthful, per-
apicuous, and satisfactory of all witnesses, as to what they may
have seen and heard. Then, there came the category of * re-
tations,”” including father, mother, Uruther, sister, son, and
daughter, either by consanguinity or afinity: uncle, aunt,
nephew, s.nd niece, by ennsanguimty—it being pointed out as
worthy of special congratulation, that ** the exclusion does not
extend to ¢ uncle or nephew, aunt or niece by afimty.”’  (See
Tuel's L.wof Ecidence ; Voce Disqualification of wituessea from
relativnship.)

As if all this were not enough, we had another gencral
elementof exclusiondescribedas ** agency rnd partial counsel.”
Under this flexible phrase, advocates and agents engaged in a
cauvse, clerks whe might have heard, or written, or read, part
uf the pleadings ; any person who had intruduced & client to
an agent, or chanced to be present at a consultation, or been
kind envugh to tender a litigant some friendly advice; any
one who might have heard another precognosced, or been stupid
enough to remain in court during part of a trial—all these
were etcluded.  Andfinally, we had the * ultroneous ” witness
the maa who was sunple enough to save expeunse to the parties,
hy appearing for exasunation, without being compelled by a
suminons ; and the witness who might bave been spoken to
after citativp.
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With all these disqualiticauons, deliberutely recognised and
acted upon, the wonder 19 that the wheels of justics were not
enticely stunped. What Lliwver, who has pracused for, say,
20 years past, can fail to remembier with a hvely sense of the
ridicnlons, the stereotyped * examinations in wetalialngs ' —
the depositions tuken to ** lie enretentis” —the constantly re-
curring judgments upon techmeal questions, more wice and
aclieate even than those involved in the mernits of o cause—the
udmission of witnessex, ** cune nofar,”” an 1t wans termed —and,
aceasionally the nbsolute torteiture of just rizhis arsing vut,
of thin state of the * Law of Evidence?” Tu the younger
members of the profession such things must be merely mater
of trndition.  But we assure them we have actually known an
initial examination, with the view of disqualilying @ witness”
extend vover many hours, and cover seures of pages of foolscay
—must appropriate name for paper devoted to such a service?
We bave, during a jury trial, and when it became desirable to
ninke some inquiry of a witness io attendance, been furmally
warned by connsel to take the jprecautivn of getung the mes-
senger to withdraw the citation already given, and cite the
witness anew, after the conversation! And we have known a
Jjury trial suddenly brought to a cluse, and an important claim
absolutely lust, in consequence vi the circumstance transpiring
that an incautivus or inexperienced clerk had allowed the.
pursuer’s witnesses to be present while he was taking their
respective precognitions. |

Such was the condition of the law of evidence not many
years ago. Great changes have recently taken place ; 2o much |
8o that, us regard civil causes, the revolution 1s ulmost com- |
plete.

First, there was an Aot of Parliament, (3 & 4 Vic, cap.
59) declaring that the preseuce of a witness during any part \
of a trial should not form a ground of disquahification, where
it did nut appear shat this bad occurred from any improper
motive. Next came the Statute 13 Vie., cap. 27, by which,
among other things, it was enacted--** That no persun adduced !
*“ ng 8 witnessin Scotland, Lefore any Court, shall be excluded
“ from giving evidence by reason of having been cuuvicted of. !
¢ or having suffered punishmens for crime, or by reason ot
“Cagency or of pdsliul counsel, or by reason of having appeaed |
“without cilatwn, or by reason of having been pn ceoynrnced sub.
*“sequently to the aate of cutation.”  'Tlis was, however, |
qualified by the pruviso that, ** any nerson who shail, at the
* time when he is 80 udduced, be uctiny as ayent in the action |

“to prove the patermty.

wust not wonder at the reluctve with wlach such changes
as we have ponted out are wduntted.

Buold and comprehenaive, however, un was the step last thiken,
it hnlted even wath regard to credf caused.  Lader the old luw,
with all it narrow himttations and techoicalities, our fathers
hud found that there were circumstunees i which these must
of necessity be relaxed ; and consequently, in sjpute of the
general rule absolutely excluding @1l interested witnessen, and
especitlly parties themselves, there was i class of enses in
which n pursuer was admitted to give evideace. We refer to
cases of fihatiun, where, atter certain gronnds of presumption
were establislied, the mother of a bastard child wan adantted
‘This exeeption to the general rule of
Iaw was olwiously suggeated by the weeessmdy ooenlt nature of
the ingquiry.  At, present both pursuer and defender aro

,lzllln“t'd to give evidence, in the first instance inall such cuves,
; But, mn-,:nlyfr]y enough, while the Legislnture, at the sugges-
“tien of the Scottish law authurities, was relaxing the rules of

evidence with such boldness otherwire, there was introduced
it the statute this recarkable qualification, * That nothing
** heremn cantained shallapply to any action, auitor proceeding,
*in Seotland, in cunsequence of adultery, or fur dissolving any
* marringe, or for hreach of promise of marriage, or any action
*of declirator of marriage, putting to silence, legitimacy, or
* bastardy, or in any action of adherence or separation.”  Our
fathers vonsidered the vecult nature of an inquiry to be a gnod
reason fur relasing the common law rule ; we are 8o inconnis-
tent us to mnke the very same elementa ground for tightening
the ordinary rule.  With regard to this department of law,
we must undoubtedly follow our Fnglish neighbours, at an
early day. But, meantune, the actnal anomaly shuws the slow
progress of ¢orrect views in such matters.

Our article is headed * The Law of Evidence in Matters
‘riminal,” and it is really to this we wish to call present at-
tention.  Ourreaders will, however, easily ree how the general
review we have thus taken bears upon cur special subject,
when we direct attention to the important provise contained
in the last mentioned statute, regarding criminal causes. The
statute appears to throw the door wide open in the firat in-
stance ; but goes on to provide that ** nothing herein cuntnined
* shall render any person, or the husband or wefe of any persea,
*whu, in any ¢nimnai proceeding, is charged with the com-
*“mission of any indictable offence, or any offence punishahle
*on summary conviction, competent to give evidence for hun-

. . a ” M 1 . . . v "l
“in which he was so adduced,” should not he admissible. | - gelfurherself, his wife, or her husband.” ‘Fhe law of England
E;m::‘rzw::f:ulf “dzf;};reedw;(bhrtfut &ers;;r:um«;nvm il::aer:elzt B1is, we believe, altke in this respect. Now, dealing with this
in the reSult'sh-mld be m;mpetent a3y gwit‘neshs Then followed l s'}mtmgras n\ﬂm{ldshw? might put the que;nuun,dlt . p‘"ﬁy' {:r
the Statote '16 Vie oam Dy el the‘e duston of an “the wile or husband of a party, may salely and properly be
16 3 N C.y CAP. -lv repe.s | ';-l-l \ Tcluston ¢ L trusted to give evidence in a civil sutt, involving in 1ts 1ssue—
acting agent, and enacting that **1t shall be competent to ad- | oy Jerace
“ duce, f:nd examine us A4 Witness, in any 2etion or proceeding Illt?:l,?i"‘.f:;::; I'::,’,-',il:(‘,’,'n:‘hﬁ,l}ll'i‘;,::il:],.'dli-‘:?:;rzn:llnv';:.::f:},l,‘lm\" |‘,l;
“ju Scotland, any party to such action, or the husbaud or wige lh‘ev <honld not be : ‘lowed to upvn' their mouths ¢ ith reward
“of any party, whether he or she shall be 1undividually vamed | toan alleged wffence.” the punishment for which m.,;v be
“on the record or not.”  This enactment, on the principle of * ¢ som parativel ial ma Dt iars alty. her-
t R . . ot acomparatively trivial nature—a pecuniary penalty, per-
the greater including the lesser, necessarily swept away all haps, of a few pounds?  But, while we put this questior 19
objections un aceount of relationstup, or otherwise. 1 the hoyrng upon the minor offences eovered by the statute, we o
hoanlc'pl:luucs.t.h(_‘ulselv'esi\\:'crg to ;.',ll\e cv.lde.nce, l"lfff “:-‘.5 ‘;' | I.xrther: and holdly put the ;;er.ler:.nl question, .lwx. there any
end to all remaining objections—unless, in so far a3 any such i mamntainable reason why the principle appiied in cwd, should
were specially saved by the statute. i not be apphed in criminal, investgations—and thuse even of
This course of legislution was avowedly rested upon the | the gravest charicter 7 We have agaun and again put ths
ground, that the true principle applicable to all testimony i, { questien to ourselves, and after the most dehberate considera-
not o exclade altogether parties who may be liable to ubjection | ton, we must answcr in the negative.  If, when engaged ina
but to deal with ruch objection as affecting their creditnlity. | civil canse, involving the most serious consequences, the true
In short, the public miod had gradually been brought to enter- | principle be, to find out the truth by every available means,

tain the important proposition—that the ohject of all judicial -
investigation is, by every available means, to arrice atthe truth. |
Tue corollary foilowed, that 1t was absurd to shut out attan-
able light fur the auke of mere techmeanty  To our couched
eyey, the premises and conelusion seem equally self-evident:
but, in nratters ke this, maonkind are siuw to learn, and we

and therefore to admit any person as a witners who can give
evidence, reserving to judge of the credibility of that evidence

~according to the whole circumstinces, we can see no reason

why the same thing should nat be done 1n a erinmnal imguiry.
Indeed, if there be any room for n distinetion, ths must be in
favour of criminal causes. Because, 1n the first place, with



1860, LAW

JOURNAL.

247

rexand to vonteacts, and other grounda for peeaniary clanns,
there w generally room for preconcested proat, wherens nny
thinge o; the kind must be abeent in matters eraninal ; anid, an
the vecond plice, becnuse all eesmes muast, from the nature of
things, he more ur less aecult,

Laying avide fur 1 moment, the evidencee of an accused party

imself gt may, and often does Lappen, that a husbosd or wafe !

rethe person possessed of the most direet and tupeortant know-
ledige av to the sulpect of mquiey. Ia such circamstances,
why <hauld the hustimnd or wite be exeluded from ving evi-
denee ? AN that can be said s, that be or shamiust be neves-
aartdy ased in foonr of the ascused.  No donbt this s trae,
and would weigh with Judge and jury in desling with tae
evidence piven. But, the Legislature, supported by public
opinion, having sulemuly declared that bias, ar interest, should

not ahsolurelv exclude a withens, in one set of canses; it les’

with thave who wonld make adistinetion toshow a found vtion,
in principle, for anch a distinetion.  That the pre<ent atate of
the law produces monstrous rosuits has recently been demun-
strated hy a rewmarkable case in England.

‘The Rev, Mr. Hatch was a married man, of previouely irre-
pronchable character,

Two girls named Plommer became inmates of the houee,
and almnst immediately after they united in accusing Mr.
H.ach of eriminal ¢onduct towards them. In the evidence of
the girla 1t was alleged that the prisaner’a indecent conduct
accurred, more or lesg, in the presrence of hiswife.  Ilere, then,
was one means of te«ting the truth of the whole atory.  But,
according to rule, Mra. Mateh could not be allowed to give
evidence ; and an her hushand was found guilty, and subjected
to a severo and ignominious sentence, lHuaband and wife
were ruined fur life. But the law of England permitted a
counter charge of perjury to be made againat the Misses Plum-
mer. In the trial that followed, Mr. Hatch and his wife were
coinpetent witnesses, and upon their evidence the elder of the
twu girls was found guilty.  Me. Iatch has, of course, been
pardoned, notwithstanding the verdict of the jury finding bim
guilty, but who will restore him and his wife 1o their station
In suciety—who can cure the wounds under which they have
alread_ suffered ?

We are nut sure that any remedy would bave been available
in Scotland. But, taking this case a8 it stands, no one can
fail to see that Mr. Hatch was ultimately acquitted of the crime
charged agaiust him by means of hus wle’s evidence, and hus vion,
And, such being the case, was it not monastrous that that evi-
dence could not be made available at the original trial?  Not-
withstunding the pardon by the Crown, there at present
stands upon the records of the Court two verdiets of a jury, one
finding Mr. lateh guilty, the other finding bim not guilty.
In the same way there stands on the records of the Court two
aentences, one awarding severe punishment fur a crime, rest-
ing on the evidence of hia accusers, and the other inflicting
punishment upon one of these accusers, on account of that very
evidence. Such are the copsequences that always result frum
any serious departure from rouad principle.

After the case of Plummer and Ilach, the law excluding
the evidence of a wife and hushand cannot pussibly stand.
But we contend that the change mast go farther. Even accu-
sed parties themselves muat be allowed to give evidence, if a0
disposed.  Why should it be otherwise? One man is accused
of a crime.  Another who has been convicted of a more serivus
crime, it may be, is allowed to give evidence agninst him ; but
he is nut allowed to open his mouth asa witness on oath,
althvugh the law and common sense combine in saying he
must be con~idered innocent antil found gwlty.  Is not thns
an anomaly ?  Irmay be that the questiun is une, substantially,
Letween the accured and the witness, as in the case of Mr.
Hatch, and 1n many cases of sseault. H the law or the ad-
ministrators of the law, have go far given theone an advant~~»

He wished to eke out his income hy
tiking snme young people into his family, for hoard and tuition. !

aver the uther, ns to make him the accusar and witness, why

should thas st the mouth of the acease1? Why must theie
Ctechanal positiona be peverced, by some Aocuy pocuy, s in the
wase of Hateh, before a full investiygation can be made.  Apro-
pos of this, we iay remnnd our readers of the ease of Franews
Paterson, which lately caused =0 muach interest in Glasgow,
Patervon, a gentlemun of atherto unimpeached reputation,
was aceused of an idecent assaalt upon amarried woman,
At the trial, tug aceuser, nnd some uecamplices, gave evulenen
upon which be ran the unminent risk of bewng convicted, and
thereby rained, Heofeorrse was not adinssible as a witness
bt providennally, some third parties were found to pive var-
_dence that Jed to an aequittal. The tables bemng turned, Me,
CPateraon, gave evidence, in the Court of Justicinry, upon
, which, cluefly his nceusers were convieted of the erimes of
conspuriey and perjury, the punishment for which they are now
cundergomng. Would te not have heen maost desirable that Mr,
FPaterson should bave been deliberately examined, and given

i his version ot the oecurrences, under the original teind?

b Thia leads us to conclude with & remark or two upon the
relutive aystem of ** Judicinl Declarations” taken from persone
accused of erimes, in Scotlamd.

Such declirations must be taken for one or other of two
purposee  They are intended, either fur the purpose of euah-
, ing the public prosecutor to furm same upinn as to the

probable gult of tho accused, and to trace other necessary evi.
“Jdence; ov, for the purpose of being used as proof at the trial,
*fn 20 far a9 the former purpose i3 concerned, we confidently
safirm that auch declarations should remain in the ; ‘vate re-
| positories of the Lord Advocate or Fiscal ; ar:d, s« regardy the
second purpose, we with equal confidence maintiin that they
are a relic of barbarism which should be at once swept into
ohlivion.  The fundamentatl principle of our trial by Jury is,
that the evidence upon which a verdict is to proceed must be
exhibited in apen court, rubject to the tests of pubhceity and
cross-examination, But how dve« & “ prisoner’s deciaration”
come within such a principle? In place of being made pub-
licly, it is extracted from him in the privacy of the Fiscals
office. Instead of being the result olp examination, in any
proper sense, the prisoner haa not the benefit of the presence,
or advice of a local agent, much leas of counsel,

That declaration, or so much of it as the Fiscal chooses to
write down, being ance subacribed by the magistrate, and b
the prisoner, if he can write, is produced and read by the Cler
of Court, without the slightest opportunity of explanation or
elucidation. It may be a distoried or pactial editioa of the
truth, requiring such explanation to make it tell in favour of
the prisuner’s nnocence. It may be a mere tissue of false-
hood, caleulated to create doubts and difficcities. In either
crse, an open examination, with reference to the other elements
of the trinl, would prohably clear away all mystery. But
no; it is read, and whether it goes, improperly, to prejudice
an innocent man, or to mystify & jury, nothing more can be
said. Now, we venture to say this i inconsistent wit : the
principles of our jurisprudence. 1f a man is to be judged hy
his own esidence, that evidence should be given fully, openly,
and with reference tn the whole proof upon which he is sought
to be inculpated, and not obtained privately, jnquisitorially,
and partially.

At first sight, 8ome may think that, to allow a person ac-
cused to give evidence on hisown behalf, would afford him an
undue advantage. But we feel quite confidentit would not be
8n. No guilty person will ever succeed, under the test of open
cross-examination, in concealing the real facts of a case. The
opportunity can only be nvailable to the innocent,

It may also be argued that such a state of the law would
open the duor to the commission of perjury.  And no doubt
caxes of this kind wounld oceur, as they dv in civil caunes, where
the parties themselves give evidence.  But, the object being
i to reconcile {air-play towards accused parscns, with the atwin
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ment of truth, we put 1t to our prafessionzl brethren, whether
the amendsd law, na regards cinil trinde, has nat, upon the
whule, hargely tended to the discovery of the real atate ot fnets;
and, f tns be 8o, we aee no reason to doubt that the same
reanlt woulu fullow in erinminal canses,  The innocent might
thow their innocence.  The gumlty would avoid examination
altogether; or, they would give evidence to their own con-
demnution,

_Tu us this appears to hen subject worthy of the serious con- -
siderution of the profession. We cannat flatter vurrelves that,!
in there brief remnrka, we have done it justice, hut trust that
what we have said may lead to some fuller and more cunclu-
vive discussion.

ble of judging than physiciane  [amin a responsible a2 atat
all? This e clearly n metaphs sicad question; and xo must he the
branch of 1t. T4 man a responaible agentso lung as he retwns
s reason ? Add to which, the common sense of men in
every age has indorsed the judgment of their lawn, that so
long as reason 19 on her throne responsibility exista,  1f, in-
deed, the whole medical profession had in all times held a con-
trury upinion, it would be a matter deserving of grave attention,
zlthough even this could hardly be allowed to outweigh the
established opinion and practice of the human race. But the
theory of which we are speaking is not held by medical men
in generul—it ia a theory started in modern times, and con-

tined to a particalae sechool. We vhould atrongly advise every

person anxious of rtudying the subject to read sttentively the

caxes on which the dogma 13 founded ; most of them will be

INSANITY IN CRIMINAL PROCELDINGS.
(From the *« Jurist.”)

The ansatisfactory state of the practice resnecting the suhject
of insanity in criminal proceedings is again foreed upon our at-
tention by the recent trial of William Gudtrey Youngman for
murder, and also by a statute prsged in the session ot Parha-
ment which has just expired, the 23 & 24 Vie,, c. 73.

Youngman was indicted for the murder of his mother; and
there were three other indictmenta against him, for haviag at
the snme time murdered his two infant brothers, and n youny ;
woman to whom he was engaged to be married. 1aving been '
ennvicted and esecuted on the first of these indictments, the
others were not tried. The defence set up by the accused was,
that on the vceasion in question his mother had, unprovoked,
agtncked and killed the three other persons, and then attacked
himaelf, with the view of killing him also; whereupon ne
killed her in his own defence—a story improbable in itself,
and inconsistent with the facts in evidence, In supportof thix
defence, a medical witness deposed, on cross-exnmination, that
a person might labour under insanity so as to be excused from
respunsibihty, althongh his reasoning powers were not in the
least affected. This is reproducing a question respecting |
which a contest has long been going un between the law of the |
lund and a portion of the medical profession.  From the earh.- |
est time the law of this country—and we believe that of every
other ulso—has held that insanity consists in the presence of
delusion in the mind, which prevents the unhappy ohject of it
seeing and understanding things as they really are ; and if,
under the influence of such delusion, he does an act which in
a man of gound mind would be criminal, he stands excused
from responsibility, on grounds alike of humanity and policy.
But since the great develupment of the valuable sience of medi- -
cal jurisprudence in modern times, many medical jurists, and
Botne very eminent persons who have devoted themselves to the
study of inental Jisease and the treatment of the inwane, profess
to huve discovered that there is a species of 1wsanity where no
delusionofany kind exists, but the moral characterof the patient
s revolutionised, and he lus hurried tothecommis<ion of crimes,
of the guilt of which he is perfectly aware, by what they cal!
“irreststible impulee”  ‘To this form sume of thew have
given the name of ** moral icanity,” and sune have even sub-
divided it into species—as the mania to comnut homicide,
arson, theft, &¢. The law has, however, alwuys sternly re-
fused to acknuwleldge the existence of this apecies of insanity ;
althuugh there is every retson to believe, thut in certain cases,
owing to the weakness of judges and jurymen, defences
founded on it have been ullowed to prevail to the defeat of
Justice.  For onr own part we have no belief in its existence ;
butat least we may safely venture toaffirm that it is ot proved ;
and it is needless to observe, that the vnu of proving the ex-
1stence of s singular a phenomenon hies on those who assert it.

This is not, as is often hastily nesumed, a peculiarly medi- |
cal question—it 15 a metaphysical or psychological one, on |
which legislators and trnibunais are as well, if not better, capa-

i mischief he had already done.

"found collected in Beck. Med. Juris, 436, 477, Tth ed | and
CTayl, Med. Juris. 791 et seq.; see aiso p. 787, rd ed.; and
| we venture to say they fall far short of establishing it.

la
many of them the aberration of reason is pluin envugh; and
in the rest, although there is ample evidence of preternatural
impulse to crime, we tind no ground fur the hyputhesis of
irresistible impulse. Indeed, the whule doctrine seems based
on the fallacy of confounding preiernatural {(we do not eny
supernatural) with erresistable iinpulse. A man may feel a
sudden preternataral impulse to crime, but it is his bounden
duty to resist that impulse ; and wien this kind of defence
was once urged to a certain learned judge, he earcastically
said, ¢ Laws were made tv compel men to resist theve irresist-
ible impulses.” If a man feels, what many persuns have been
known to feel, an impulse to throw himselt duwn when stand-
ing on the brink of & precipice, it is his duty to conquer that
feeling 1f possible; and if not, to take the remedy which com-
mon sense dictates—not to go near precipices: and if a man

- feels an impulse to commit a crime, 1t i3 his duty to conquer

that feehing ; and if he cannat, or thinks he cannut. then to
avoid sll occasivns which might lead him into the temptation.

When we recollect how often the defence of insanitvy is re-
sorted to with success—sometimes when it is well suunded,
but very frequently when it is not- -+t becomes of impurtance
to conwder the legal consequen es of such a detence. Unul
the 39 & 40 Geo. 111, c. 94, t.e prisoner was acquited sim-
pliciter, and let loose upnn societv to repeat, if 8o inclined, the
By that statute, when a per-
son i3 acquited on the ground of insanity, the Court is directed
tv detain him until the pledsure of the Suvereign is known

“and, aceording to the practice, he was placed in som¢ lunatie
asylum, where such lunatics are kept apart from others,

But
by the statute just passed, 23 & 24 Viet,, ¢. 73, the Crown is

Fempowered to appoint asylums fur crinanal lunaties, and the

Secretary of State may direct eriminal lunaties to be confined
in them, (<ects. 1 and 2} ; he may also (sect. 4} appoint any
persons, uot less than three in number, to Le a councit of super-
vision for any asylum under that aet, and also appuint a
resident medical superintendent, &e. The 7ih section containa
the following proviso :—** Provided always, that any order for
removal or discharge, which may now be made by the Secre-
tary of State on the certificate ot two phyricians or surgeons,
may be made on the certificate of the resident medical superin-
tendent of the asylum and any two of the counal of super-
vision.” The Uth section then enacts, ** that it shail be lawful
for the Secretary of State, by his warrant, to permit any person
confined 1n the asylum to be absent from such asylum upun
trial for such period as he may think fit, or to perut any such
peraon to be absent from such asylum upon such conditivns in
all respects as to the Secretary of State sball seem fit; and in
case any person 8o permitted to be absent upon trial for any
period do not return at the expiration of such period, or
case any of the conditions on which any person is so permted
to be absent be hroken, the person nut returning at such ex-
piration, or absent atter any such conditions have been bruken,



1860.] LAW JoO

URNAL. 240

as the case may be, may be retnken us herein provided, nan
the care ol un e<cape ” Whether the largs discretion left e the
Foeventine by this statute, aad the facthoes whichitattonds for
gettmgz rad of continement in the asylums which at has eeeated,
ure consistent with the safery of society agaonst the acts of real
or pretended lanaties, expecially st morad tsanuy icto be recage-
mised as n detence toa ermmnal charge, 1 quesoon on whien
our readers may gudge for themselves, hut which tme abme
can eftoctually deternnne.

DIVISION COURTS.

Tu CORRIESPPONDENT S

Al communu uteng an the subprlof Dataen (b ateor boco g doyg plate o b
Dicosvn Conrt o arean futar ol aldeesad Uy I 2 aiture ot (he Lau Journal. |
Buree ¢ !

A ather communicatoms are av ot ty e > 1o Elitas of the T J arnald,

Torenta ®

CORRESPUNDENCE

To the Edvms of the Luw Jonrnal,

GesTreves,—I dedire to inturn ur readers of the extent
of my experience in the law of Hleplevin in the Divicion
Courta.  Having had one swit, I give you the result. Tle
plamudl pleced two affidaviss in my hands {marked No. 1 and
No. 2}, which 1 euclose. ‘Fhese had been prepared by o legal
wlviser, and, un the strength of the Gth clause of number one |
and the 2od section ot the act, I 1ssued o writ of repleni 1
did this, as trom the distance to the place of residence of the
Judge, and having only a tri-weekly wal, a delisy of nearly a
weet would oceur in waiting his order. However, I sent hum .
both affidavits by first maul, and toformed him whev I had .
dune. Meantime, the plainuft seemed to relent, and with-'
drew his action, so that 1 have nothing further to repe  in |
the cave. Subsequently, the Judge sent me the draft of a'
bond, which I enclose, marked Nv. 3, for publication, 1f you!
should deem it desirable. |

Your Correspondent, in the September number, seems to
think the occurrences of the Clerks being required to issuel
write of replesin without aJudge’s order will be very rare, but!
Linchne to the opinion that these cases will be more frequent
than the vpposite.  In withdrawing suit the plainutf de-
manded the affidavits, but I declhined giving them up in the’
meantme, bemg of opinion that as & suit had been entered |
and @ writ 1seued, the athdavis properly belunged to the Court.
1y this view correct?

Yours, !

A CrLerg.

Oct. 22, 1300,

| Papers, after beinz filed by the Clerk. shonld not he given |
up or allowed out of his possession without an order ot the|
Judge —Ens, L. J.)

— |
No. 1, |
- Division Coutt, County uf’
i
I

Cotnty o —, ) In the
To Wat. )y —
[,J3.8 -—— of the Township of

, famer, make oath and say :

{1) That Lam the lawful owner of o certain heifer, now in
the possessivin of one 11 K , of the Township of ——-
farmer and shiwemaker, '

(2) That the said heifer was wrongfully taken out of my
pussessiut abuut six weehs apo. :

(3) That the sad heifer 13 of the value cf ten dollars, or |
thet eabouts. )

(4) That the <iid heifer i3 coming two years of age, is red
on the sides, whiie o the hack and bellv, mixed grey about
the head, mixed white and 1ed up each side of the ip, white
hind legs from the hocks downwards, and of & common breed.

in the County of

03y That Lam sdvieed and believe that L eutitled taan
arder £ir o wnit of replevin to replevy the sud heter to e,

Ay That 1 bahieve there v ol telon tapprehend that
anless the sud weit of replevin 1ssaed without waiting for
an order, the debiy will matenally prejudies my just nights in
respect o the saud heder,

(Siznedd) J. L.

Sworn, X

5

N 2
In the Divivion Coart of the County ol .
CorNTY of ———, ) [, J.N - , ot the Township of ———,
. . > . -
' Wi, j in the County of , tarmer, make
outh aud <y .

{1} That 1 am the Lawfal owner of a certain heifer, which
appeared to ve struyed away or been tihen trom my pos-
sesston sbout six weeks ngo,

(2) That on makise seareh for the said heifer, I found that
~he had been unlawtully t #en out of my possessiou by one
H—K , farmer and s Lemaker, of the <d township
uf ——, within two calendar mouths team the dats hereot,

(3) That the said heifer is wrongfully detaine lin his pos-
seswion by the said [ —— K —— who pusitively refuses to
return her to me.

(4) That the said heifer i3 of the value of ten dollars, or
thereaboor s,

(5) Tnat tl e s1id heifer is comine two years of age, &e. &o.

{S1zued) J. S

Seorr
No. 3.

Know all men by these Pre-cats, that we, A. B, of &c.,
W. B, of &e, and J. 8, of &e\, are jointly and reverally held
and hound to W, P, of, &e., Pauhilf of the Division Court,
in the County of . in the suin of of Jawful mnney,
to be paid to the said Bailiff, or his certain Attorney, Execu-
tora, Administrators or Assigns, tor which payment to he well
and truly made we bind ourseives, and each and every of us
in the whale one and each, and every of our heirs, executors
and administrators, firmly by these presents, sealed with our
seale,  Dated this day of —— A, D 1¥65—,

The Condition of this Obligntion 13 such, that if the above
bounden A. B. do prosecute his st with effect, and without
delay against C. Do for the taking and unjustly detaining (or
unjustly detaining, as the case may be) of s eatile, goods

cand chattels, 1o wat- {here set forth the property distrained,

taken or detained) and do make a retu 1 of the said property,
if a return thercof shall be adjudged, and also do pay such
dam ages as the siid C. D, shall sustain by the issuing ot the
writ of renlevin, it the said 2. B. fuls to recover judgment in
the suit; and further, do obeerve, keep and perturm, all rules
and orders made by the Court an the suit; then this obliza-
tion shall be voud, or elve remain in {ull furce and effect.

Signed, sealed and dehivered, AB. L.S
in presence of W, G, [V
{1 ur 2 Watnesses). J. 8. [L.S.|

T the Rliwrs of the Law Jounal.
Dannville, Sept 17th, 18060,
Gestreven,—I wish to ascertain your opinien un the fu.”
lowine questions: —
1st. Ilas wot the Clerk authority to sell perishable articles
~eized on an attachment, whether requested by plunnff or not?
See last part ot 2Lith seetion ot Division Court Act suthoriz-

. . . . .
ing this officer to setl at tns discretion,

2nd. If the Clerk cannot sell unlesy requested by the pliin-
ufl, i3 it compuisory upon him to take a hoand hefore doing so,
or may he not sell without this bond at his discretion ?

3rd. It Clerk 13 hound to have plainufts request, or to take
bond before selling, is it obligatory upon Lim to provide horse,
cattle, &c., under seizure, with provender at his awn expense,
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80 long as the eame remain io his possession under the war-
rant? If s, this is an vutlay which in many cases the Clerk
would probably never have repuid him.

4th, Waould it not be well that the 214 sectinn of the present
Divieion Court Act, ch. 19, be amended to the effect thut the
Clerk should not be vbliged to * receive ”’ the perishable pro-
perty, &c., unless bonds were first given cither to the Bailiff
on seizure, or to the Clerk afterwards ?

Joun AR¥OUR,

Clerk of Dicwwn Court.

[1st. This is rather a doubtful point, but we incline to think
that the request of tho plaintiff is necessary. The portion of
the section which says that the Clerk may sell at his discre-
tion, taken in connexion with what has gone befure, would
secm tv mean that the Clerk may use his discretion in selling
or not, but the correct reading of the section is, we think, that
the Clerk may, ** at ks discretion,” sell the articles on a shorter
notice than eight days—that is if the sarticles are perishable
and will not admit of being kept uatil the expiration of the
usual notice of eight days, they may be sold on such shorter
notice as the Clerk in his discretion may consider advisable
to be given. The length of time to be, of course, regulated by
the exigency of each particular case.

2nd. The statute expressly provides that the Bailiff need not
seize, or the Clerk take charge of the property for which a
w.riv, of attachment has issued, unless a satizfuctorv bond is
given by the attachiog creditor. 1f either of these officers neg-
lect to obtain this bond or to see that it is given, we apprehend
it will be at his own risk. The bailiff who seizes should, in the
firs. instance, where the goods are perishable, demand and
obtain & bond from the plaintiff, but if he neglects to do so,
the Clerk migbt, we think, certainly refuse to receive them
until this proper precaution is adopted for the safety of both.

3rd. The Clerk is allowed ‘‘all necessary disbursements”
for keeping the property, which, of course, be would deduct
from the proceeds of the sale, if the plaintiff succeeded in
in making good his claim, or be secured him by plaintiff’s
bond if he failed.

4th. Weagree with our correspondent 8o far as in thinking
that it would be well to have the question settled beyond a
doubt by legislative enactment.—Eps. L. J.)

(S¢e leber of *B.." under “ General Correspondeace,” placed there by mistak ¢ )

———

U. C. REPORTS.

QUEEZ'S BENCIL
TRINITY THRYM, 1800,
Reported by Rowzatr A Darrisox, Esq . Barnistrral-Lase.

Hexpersox v. Dickeox
Consalrdutrd Statutes 17 €, cap 24, sec 41— Eravunation of judguient d:blr
—Memlar op Lequslatore (huncil — Frivdege
II'd, that 2 membier of the Legistative Coun-il of this P'rovinem, ie Dot privile s
from atiending 1 b examined as to s projerty. &c. and that §n the eventof

Bun atteirlanse where he 18 under the a t committed for a peiasd of thiue, be -

i< tt entitled to lee discharged from < Betoudy
Comtra whete the ander fur commtal tesides directing tmprieenimnent for a «per
Bed terin mdets that defomdant gt pavin: nt of the Judz.cent deit within
the prricd spaditied fir committal shall b rodeased from custeads
Mr. I{arman obtained in this term a rule on the plaintiff's attor-
ney to shew cause why an order grantcd in Chambers by Mr
Justice Richards, ordering the defcndant to be commutted to the

close custody of the stemf of the County of Liucoln, for one,

week, for not submittiog to be examined pursuant to the Judge's

which an appoinment was made by the Judge of the County Court
to attend betore him on the 25th May, in Nmgara. .

The defendunt beng duly nottfied of this ovder and appointment
dechined attending, stating that he was advised by counsel that be
ueed not do so.

The defenlant on shewing cause against the rule nisi, put in
Letters Patent dated 8th February, 1855, summoning him to the
Legslutive Council of Canada, and an affidavit of the defendant was
filed in answer to the rule, in which it was stuted that he has been
u member of the Legisiative Council since &th February. 1853, on
which day he was appointed by putent.

That be bas always since acted and still acts as a member of the
Legislative Council, that the Proviucial Parhament was prorogued
on 1Yth May, 18u0.

That he did not intend ta treat the order of this Court with con-
tempt, und informed the Judge of the Couaty Court that ke de-
clined attending ou the ground that he was & member of the
Legislatve Council, and that he acted as he was advised by his
counscl.

Mr. Burns showed cause.

RoBissoN, C J.—After the many instances in which the Courts
in this country have recogmised the right of members of the I’ro-
viacial Iarliament to claim privilege trom arrest fur debt, most
of which were referred to in The Queen v. Gamble and Boulton,
U. C. Q B. 545, we shull assume the right to exist. There were
indeed some enrlier instances of a judicial recoguition of the privi-
lege; these are cited in the report of that case.

But admitting the privilege and that the detendant in this cause
was entitled to it as a member of the Legislative Council, which
was ot the time in actual session, it only follows that if the de-
fendant bad been arrested and commttied to custody in violation
of that privilege, he could apply for a writ of habeas corpus und
obtain his discharge. The order granted for his examiuation was
an ordinary step in the practice of the Court according to the
Comimon Law Procedure Act and was properly made, for the Judge
may bave bad no judicial knowledge of the fact of the defendnut
being s member of the Legislative Counci’ and if be had, it would
have been no reason agaiust the making the order for examination
since he could not know that it would be complied with, ia which
case no question about privilege would arise. But the order
to attend and be examined not having been ccmplied with, a
Judge's order bas been made oo the fact being shewn, that the de-
fendant be committed to close custody for a week fur not haviug
submitted to the order.

And we arc a<ked to rescind that ovder as having been illegally
made in disregard of the defendant’s jrivilege. The ovder for
commitment madc in cuch cases under the 41st section f ch 24
of the Consolidated Statutes of Up: er Canada, is such nn ander as
has heen determived in England 1o be in effect a qualificd limited
execution aganst the debitor, rather than a commiiment for con-
tempt of Court in not obeying the arder.  In Dikin'y case 16 ¢
i B 77, that point wax settled by the Court of Common Pleas in
' England after full discuvion
i It was theo held in consequence that in a case like the present,
i where a defendant was imprisoned tor a certuin time by order of »
' judge of the County Court fur disobeying nn order of that Cout
to attend and be exanuned a« a julgment debtor—he wax entitied
to his discharge being a persen privili ged from arrest fur debt, and
the Court therefore discharged bim upon a wnit Aaheas corpas, 83
they would have donc if he bad been in custady oo n (', Naoan
ihe same st We have therefue only to consuder whether there
. is geound for any difference hetween the laws which reguiate im-
i prisenment for debt in England, and our laws which <hould lead
to n different conclusion—and that depends, T tlank on the ques-
i tion whether if the defendant being comuntted under the ovder
was to pay the debt and costs in fult within the week, e would be
{entitled to Ins discharge. If he would, then upon the principles

order and appeintment, made in this cause and served on the de- | which governed the Court in Dukin's case, this order should he
fendant, ard that such sheriff do arrest and detain the defendant | considered as nothing more than a writ of exccation, & process for
for such period, be rescinded on the ground of the defeodaut's i coercion of the defendant to pay the debt and not a commitment
privilege as & member of the Legisiative (Council. ! hy way of punrshment for a contempt of the cuwii wl.ch made

Oa 4 May, 1860, & Judge's order was made in this action,
depeading in this Court fur the examination of the defcndant before
the Judge of the Couuty Court of the County of Lin~oln, upon

! the arder, that ir of this court.
And the question would then he whether the Co: -t should ab-
stain from interfering till the party has been arrested, and theg




1830.] LAW J¢C

URNAL.

order lus discharge, or whether they should reccind the order, on
the ground that it wasiilegal to direct a defeudant to be imprisoned
in execution fur debt (regmiding the order in that hght on the
autbority of Dakin's cu-c) who was cotitled to privilege trom such
ariest,

In general, I think the course has Leen not to move against the
Ca, Sa. whey privilege 1 duimed, but to apply tor discharge ot
the party tron, cu<tody, huniting the application to that ast the
Cu. 81, were uotirrepular, but only the asrest underit  In the
case for instance of Wanter v, fhbden, 173 M. & W. 25, that was the
eourse—butin Casady v. Stewrrt, {a member ot the House ot Com-
mons) 9 Dowl. P € 366, the Court stter dizcussing upun the par
ticular pyint which 1 am now consdening set aside the Cu. Su
¢ There was no doubt (they sand) that the arrest of u member of
Parlinment daning the period of privilege is illegal, and that the
question 18 whether if the arrest 1s allegal t is lawful for the
plaintitf 1n nosuit to rue out process ditecting the sbenff to take
the per-on of a member of Parhament in execution ”

It appeared to them (they sawd) that the thing ordered to ve
done being illegal, the order to do the act mustitselt also he illegal,
and t' at the detendant should 1ot be putin the situation of baving
an order ivsued agninst lum, which if the sheritl executes, wust
put hum to the trouble aud expeuse of obtaimng redress agaiust
that which is an illegal tuct.

I fecl thzt aur way is clear in disposing of tlus applicatin whea
we have deternnned the point whether in theve courts asin Fng.
land a defendant commitied under such an order as 15 now moved
againet, wonld be entitled to liud discharge from custoldy on satis-
fying the execution at any time, although the period had not
expired for which the order directed him to be imprisoned, and
whether we have any enactment which securea to the debtor his
discharge upon payment of debt and costs, as1s provided by the
lwperial Act 9 & 10 Vic. ch. 95 section 110. I can find none
spplicable to the Superior Courts, though in regard to the
ivisioa Court there is such a provision, as will be found by
reading in succession the 163th and 164th sections of the ivision
Courts Act, ch. 19 of Cunsolidated Statutes of Upper Canada.

Then the question is whether in the absence of any similar pra-
vision in respect to defendants committed in the Superior Courts
for refusing to attend to be examined in obedierce to an order, a
defendant who shall be committed on account of so refusing can
be treated a« being in ezecution within the authonty of the Enghish
decisiuns which have becu cited. 1 apprebend he caunot be 2o
considered

If in this case the order for commitment ha happened to be =
Cramed (a8 it sometimes v} by <anction of the Judge who grants it,
as 10 entitle the party to be dischargeld at once upon the payment
of debit and costs 1n full, then 1 sliould be at liberty to take a dif-
ferent view, but in this case the or ler fur commitment containe no
such direction but dimply order< that the defendant shall be com-

mitted to close custady for a week for not submitting to be exan- !

ined pursanut to the juige’s order anduppaintinent, Kc, and that
the sheniff <hall arrest and keep and detaun the defendant for ~uch
perind aforesaid

Then tking oar statute ch. 24, <ec 41, (Con Statates, U, )
and this order that s been made under ato Ido not feel war-
ranted in holding that the defondantif committed under that osder
coml) hie regarde D as being committed m exceution, or as hemg
guast in execwaon, foraf he should pay the debt and coct in full
nume Yately on dus commitment for a week under the orler, 1
canuat say that he would b entitied to be discharged before the
week had expared: and on the other band af he <hould have paid
o part of the dobt when the tie had expired, he would unever-
thedess Yie enntleld to be discharged, so far ay that arder was
concrrned

1 have come celuctant’y to the conciusion that under such c'r-
cumstances this order can be leoked upon as nothing elve but a
comuntment for contempt of tiie order and that the defendant
could be legally cumuistted and detained under it for tue period
mentianed 1 1t, notwithstanding the privilege against heing comn-
miitte-d in cxccution wiica I tane te be a different matter.

I think therefore tht this rule must be discharged with cacte

COMMON PLEAS

Reperted by B C Josis. Eeq, Barrater-ad-Law.

Deavsiry v. Wasipy.

Rankrupt—Sale of lunds wnder @ eommicsion from a Lower (unada Cbur(—
Fpetiment

"\ ere & bankrupt whose property hiad been mild under a comnussion of the court
th Montresl contieaeed procsedings te ege (et o Fecuve r frrsession of the
sitide Land without hiaving hest taaet steps tu supersedo the cututilreict 2od
. Quly piomecuted the ramne,

1 Hhrid. that b was barred by the statutes T Vi ch 10, and 9 Vie . ch 10

: This was an activn of ejectment brought hy the pliinuff agninst
" the defendanc to recover possession of lut No 23, 1n the $rd con-
i cesxion of tue town-ip of Scott, in the county of Outaria, to the
| passession wheseof the plaintifi clavined 1o Le entitled, and by the
L con~ent of 1he parties und by the order of McLean, J., according
I'to the Common Law Procedure Act, 1856, the fullowing case was
stated fur the opinion of the court:

It way adinitted for the purposes of the action that William
Bradbury, the plaiutiff, was, on the 3Uth May, 1848, «eized in fee
Vof the Land in questiun in this cuuse. That on the 31st of May,
C184%, & commission in bankruptey issued out of the court of bank-
i Tuptey in and for the distnict ot Montrenl, agninst the said Witliam
Beadbury.  That under such commission a final order and decree
were 1s:ued under which lands in Upper Cansda, and nmongst
otherg, the lunds 10 question, were soid, and that the defendant
was a purchaser at such sale, and now hulds the said land in ques-
i tion uvder and by vinue of a deed from the assignees uoder the
; saud commission.

The plaiutiff coatended that the court of baukruptcy in Lower
1 Canada had no jurisdicion over the lands in Upper Canada, and
could pot sell them por give title to them.

The defendant contended that sales of laod in Upper Canada
runder a decree of bunkruptcy issued out of s court in Lower
i Canada was valid, and that therefore his title to the jand in ques-
tivn was good.

3 Medickael for the plaintiff, cited 7 Vic,, ch. 10, secs. 7, 25,
0, 31.

Eeeles, Q. C., contra , referred to 4, 24, 32, 85, 34, 51, 72 and
78 secs of 7 Vic., ch. 10.

Hacarty, J.—The first section of tte Bankruptey Act, 7 Vic. ch.
10, declares it exped:ent to provide, by a general law of the prov-
ince, for the discovering and securing of the e~tates and effects of
i bankrupts for the benefit of their cieditors, and for the adminis-
, tration and distribution thereof, &c.  Section two declares it to be
“an act of hankruptcy for any trader to make within this province
~any fraudalent graut or couveyance of his lands, Xe. Pruvision
iis made for the 1ssuing of commissions of bankruptcy by the judge
ror commissioner for the distiict 1n which the Lankrupt resides;
Pand <ec 30 directs the judge or commissioner to cxecute the in-
strument declaring the uppointment of assignees, which instru-
Iment is to be received in all courts of this province in evidence.
! Section 31 enacts that such wistrument shall vest in the assignees
!'nl] the property of the bankrupt, bith real and personal, winch
The eould in any way have lawfully sold, asugned, or conveyed, or
"which naght have been taken in execution ag unst him at the date
'of the commicsion, &c , with power to the asmgnees to redecm all
"mortgages, &¢, wpon any goods or estate of the bankrupt, or to

«ell the same subject to ~uch mortgage, &c. The bankruptis d.-
crected to make and execute all deeds and writinge, Kc., as the
i asvignees ahall at any time reasanahiy require, xud which may be
‘necessary for enabling them to demand, recover, and reccive all
“his estate wnd effects whick Lie an or ot of ths prorinee, nand tae
tmesignees chall have the hike remedy to recover all the said estate,
idebts, and effect< in their own nume, as the bankrupt might have
Thad if na commission had ivsnel  Section thirts-three declares

thit whenevser the asvignees shall deem it expedient to xell any
ireal estate of the hankrupt. the julge or commiaxinner shall name
1 a day and direct cortain adverticements  Section thitty-four de.
:clares that every deed or conveyance executed by the sssignees
1according to the ueual form of law, shall have the hike cffect as to
| iIncumhrances, &c., as if the sale had been made by a sheriff under a
| writ against Jande 15suing out of any court of common law io the
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province. Seciion fifty-seven directs that the several judges and | sworn and filed according to the statute in _uch case made and

comnnssioners au hirised to issue commissiony and to act in the
prosecution thereot shall he auxiliary to each other fur proof of
debty or for examination of wituesses on oath.  Section fifty-cignt
declares that nothiug in the act contaned shall prevent & comnus-
sioner from having jurisdiction beyond his district over a partner
of a bankrupt firn resident beyond the district, as fur £s relates
to the interest or share of such partoer in such fivm, if he be iu-
cluded in the commission. And lastly, section eighty-five directs
the act to be construed in the most beueficial manner for promoting
the ends thereby intended. This act is amended by Y Vic, ch

50, but scction twenty-five declares that no title *“ to any real or
personal estate sold or to be sold, under any commission or under
any order in baukruptcy shall be impeached by the bankrupt or
any person cluiming uuder him in respect of any defect in the
suing out of the commission, or in any of the pruceedings under
the snme ; and vo such title after this act shall cume into operation
shall be o impeached fur any other cause unless the bankrupt,
&c , stall bave commenced procecdings to supersede the saud com-
mission, and duly presecuted the samne within twelve calendar
montbs from the issuing thercof.” 12 Vic., ch. 18, continues this
act for certain purposes.

The unly question submitted to us is, whether the bankrupt.
the present plaiutiff, can recover in ejectment laud suld by his as-
signes to the defendaut under final order and decree of the court
of bankruptcy for the district of Montreal ; the plminuff contending
that the Lower Canads court has no jarisdictior over and could
not gell lands in Upper Canada. The cave does not allege any
proceeding taken by the bankrupt to sujersede the commussion.
Indepenidently of this or any yuestion ra sed by the twenty-fifth
section of 9 Vic., ch. 30, in this grave point, I awm of opinen that
the plaintiff cunnot recover, and that in the case stuted the vendee
of the assignees can hold against bun, and that the Moatreal court
of bankruptey had suthority to sell lands 1 any part of the pro-
vince of Canada.

‘To affirm the proposition asserted by the plaintiff would, in my
judgment, be wholly opposed to the wording and subversive of the
ohject of the statute, which professes to be of geaeral application
to the province, which provies local machinery to work the law
according tu *he pluace of residence of the baokrupt, but which ex-
pressly provides for the seizure, realization and distribution of all
his estate, and vests the same cxpressly in his assignees immedt-
ately oa the execution of their appointment as such.

I may add that if it were necessary to decide the case on the
question of the bankrupt being concluded from questioning any
proceedings under the commission, unless by proceedings to xuper-
sede taken within a given time, my inclination would be strongly
aguinst the right to recover in this case on the facts laid befure us.

Judgment for defeadant.

Bacos v. Laxaron.

Keplerin— Actum om sheriT"s lond—In whose name niat may be brought

Jeld. that the axagties of & sl nff 8 seplevin tlend may Bantan an action theroon

in Lis own taw

Declaration on a replevin bonid for zertain goods and chattels, to
wit, an cugine, boiler and one carriage fur the same, awl one
smeke-pipe attached tie<mid bodler, the defendant Thamas Langion,
oluiming possession of the saul goods and chattels, made his plunt
to Fiederick William Jarvis, L-quire, shenff of the Uinited Counticy
of Yurk and Veel, of the wking and unjustly detaming of the
said goods and chattels of the suid Thomns Langton by the said
John Bacon, and then prayed the said sheriff that the said goods

and chattels might be foitiwith replevied by the said sheriff and

delivered to the said Thomas Langton, and thereupon the said |

provided, ) and the said defendants, on the 9th of April, 1851, by
their certain writing obhigutory realed with their respective sealy,
the dnte whereof 18 the day and year last aforesaid, dul jointly and
severnlly acknowledge themselves to be hLeld and firmly bopnd
unto the said shenff in the sum of one hundred aud fitty poundy
of lawful money of anada, to be paid to the said sheniff or his
certuin attorney, executory, administrators or assigns, with a con-
ditiun thereunder written that if the said Thomas Langton should
prosecute his suit with effect and without delay agaiust the smid
Jubn Bacon for the taking and unjustly detsining his goods and
chattels and personal property, to wit, goods and chattels berein-
before mentioned, and should make a return thereof, if a return
should be a-judged, that then the said obligation should be vord
and of uon-etfect, otherwise to remain in full fuorce and effect, and
after allegiug a breach et out an assignment to the plaintiff.

Thedefendantsdeusurred, assigning as matter of law to be argued
on the said demurrer, that the said action being hrought on a bond
given under the provision of the statute 14 & 15 Vic, ch. 63, was
uot maiutainable in the name of the plaintiff, and the plaintitf has
no right of action thereon, as the said hond was mercly a chose in
action not assignable so as to give to the ussignee a right of action
in his own name.  And it appears from the said decsinration that
the plainuff in this action did not avow or muke cognizance in the
replevin suit, and could not therefore acquire a right to sue in bus
own name. .

M. C. Cameron cupported the Jdomnrrer, citing Phillpe v Price,
3 M &8.183; Dean v. Frecawan, 5 T.R.195; 14 & 10 Vic,,
ch. 54.

Anderson contra, cited Shor{ v. Hubbard, 2 Bing 349.

Dgarer. C. J —The case of Derav. Freenm, (5 T. R 193,) as
commented on in Pudlpev. Prics, in 3 M & 8. 183, shews that it
iv not necessary for the assiguee of the sheriff who su+son a re-
plevin bon 1 to show that he 15 either avowant or cogmizor, but at
the same time it may be conceded that both those cases were decided
upon a replevy of goods distrained upon. The Upper Canada
statute 4 W. IV, ch. 7, was intended, I apprehend, to apply to
similar cases, and it is conceded that a boud takea uander that act
would be assignable, but the defendaot contends that the boad
taken under the act 14 & 15 Vic. ch. G4, cannot be assigned, be-
caude the statute does not in express terms say so. Excep: by
implication the sheriff cannot take a bond under this latter act.
The legislature assume, that in extending the remedy of replevia
to other cises than thase of distress, the essential parts of the
remedy continue, of which the giving n bond by the party claming
to replevy was certainly one, as a prolection to the pirty out of
whose hand« property of more or less value was to be tahen.
Therefore, in the fourth section it ix said, the condition of the
hand to he taken by the sheriff ““ aud preccribed by the act” 4 W,
V. ch. 7, may be altered <o as to correspond with the writ to be
1ssued under the new uct, and the bond shall be taken for treblo
the value sworn to of the property replevied. Twe, I think,
clearly shews that it way considered the enactment of the 4 W,
IV., as to making a bond with condition was recognised as continu-
wg and apphicable to replevin under the new nct; and I can see
no reason for holding that the legt-lature did not equally mean
that the right to have an assgnment of the band shonld equadly
extend to & band conditioned according to the last as well us the
fir-t act, the autherity for vequiring & bowsd at all being in vither
cive referable to the first act only  Besades, 1t my be sald that
the Bth section of the Cons~olidated Statutes of Upper Canada, ch.
1, enacts that these statutes shall not be held to operate as new
Iaws, but shall he construed and have effect asa consohidation aud
as declaratory of the law as contained in the previnusly existing
acts, and the Sth xection of 2% of these Cunsolidated Sta*utes enacts

Frederick William Jarvis, so being shenfl of the said ugited coun- | that the hond in every action of replevin vhall he asugnable. 1 sce
ties according to the statute in such case made and provided, did | nothing ta indicate that thix ia & new law, in effect different from

take from the saiu Thomas Langton and from the said defeadants !

Mark Nutchin«on and Jereminh Carty, a8 two respoumble sureties,

a bond in treble the value of the said goods and chattels, (the ;

value of the said goods and chattels having been oo that occavion ;
first ascertained by the affidavit on behalf of the claimant duly '

those which preceded. I regard it a« a legislative interpretation
to which | entirely subscribe. T <hould have arrived at the same
conclu<ion without its aid ; with it there i« no rovm fur doubt or
hesitation.

Judgment for plaintff.
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Bill of exchange—Payment of drawer afler action—FHow for salitfactron as to !
duerplor (

2542, that the payment of a Wil by the drawer after action brouzht does not |
OpeT s s B Uttt o ot aw ns w satistecnn aod dischiacge te s action by
the wdurses aguiust the aCoeptor

Declaration —For that certain persons by, under, and using the |
nawe, style and firm of Strong nud Mutheson, on the 1uth of

Febroary, 1859, by their bill ot excbange now over due, directed

to the defendant, required the defendant to pay to the nrder ot

the said Stroug and Matheson the sum of $40U three moanths after
the dute thereof; and the defendaot accepted the same, and the
said Strong nnd Maibeson endorsed the same to one W. M. Mathe-
sun, who endorded the same to the plaintiffs, but the defendant

did not pay the same or any part thereof, aud the plaintiffs cluun

S6U0.

For a defence arising after this action was commenced the de-
fendnot says the said Strong aud Matheson, atier thiy action was

commenced, sausfied and discharged the plaintiffs’ claim by pay-
ment.

To which plaintiffs demurred, assigning as groonds of demurrer,
thut the sntisfuction therein set forth was not averred to have been
made at the request or for or on behalf of the defendant, or for or
in respect of s liablity on said bill. That no legal privity 13
shewn in said plea between the said Strong and Matheson and the
defewluut, thecefore the sati-fuction did not enure to the henetit ot
the defendant. That the satisfaction was made by the parties whe
were under & personal liability upon a bill declared on.  That the
plea hinports that th» satisfaction made by them referred and was
Limited to their own personal hability, aud it is not stated in said
plea to have extended beyond, and that the satistaction to the
endorsee of a bill made by a drawer o endorser does not, as a
legal cunsequeuce, cuure as o satisfaction of the bill quoad the;
acceptor.

Crombie for the demurrer, cited Goodwcin v, Creamer, 18 Q. B.
1573 Junes v. Broodhurst, 9 Com. B. 173 ; Ex parte Tuylcr, 3 Jur.
N. 8. 753 ; Rundall v. Moon, 21 L. C. C, I'. 226.

J. . Cameron, @ C., contra.

Daarer, C. J.—The cases cited for plaintiff were Jones v.
Broadhurst, 9 C. B. 173, and Randull v. Moon, 12C. B 261. Both
these caues were decided before the English Common Law Proce-
dure Act of 1832, and the rules of pleading founded thercupon.
The case of Williams v James (15 Q B. 498), and Gooduwin v.
Creamer (18 Q B. 757), which also bear on the questivn, were
likewise decided before that act came into force.

The broad ground on which the first of these decisions rests ie,
that there is ne principle upon which, as a consequence in law,
the satisfaction of a bill us between the endorwee aud the drawer
should operate as a satisfaction and discharge in nn action by the
endorsee against the acceptor. In 1hat cuse the defence arose
befure the comwencement of the action.

In Randuil v. Moon the acceptor pleaded payment by the drawer !
after the commencement of the action, and that the plunuff was
not saing ns a trustee for the drawer.  The plantiff rephied trav-
ers:ng the allegation that the payment was 1 satisfaction of the
causes of action in the declaration mentioned

Q. the trial it appeared that the defendant accepted for the
drawer's accommodation ; that actious had beca brought against
both drawer and acceptor; that the drawer had obtained a judge’s
order to stay proceedings in the action against him, avd had paid
the plaintiff tae full amount of the bill, &c. The plaiotiff had a
vecrd.ot for the full amount, and the court refused a rule of nusi to
cuter a verdict for the defendant, or to reduce the damages, hold-
ing #@ to the first point, that payment by the drawer (the holder
hav ng no notice that defendant accepted for his accommoddation)
*as nut to Le considered a payment by the acceptar, because
rTight of action for damages had rested utdle time of paymeunt.

In Wiliamsv James, payment before action by the drawer was

pleaded by the acceptor ia 1all satisfaction, &c., and was traverscd

by the replication. Payment by the drawer was proved, but it
also appeared that subsequently to such payment the defendant
had written letters to the pluintiff proansiag piymeunt Lord
Compbell, in giving judgment ~aud, ** Premd fucee a payment by the
drawer is fur the benefit of the acceptor, but the drawer hav his
remeldy agrinst the acceptor, and may tuke the bill from the endor-
ree and sue upon it 1o s own name, or may employ endor-ce¢ to
do 80.” The judgment of the cuurt was, however, for plaintff, on
the ground that the defendant’s letters ~hewed an understanding
that the bill was not extinguished, but the drawer’'s remedy was
preserved.

In Gouduwn w. Creamer the acceptor pleaded that after action
brought the last 1ndorser paid the pluintuff the full amouut of the
bill and interest in full satisfaction, &c., of ail moneys payalle 1n
respect thereof.  During the argument Lord Campbell agmn said
that prond facte the party who hias received the moaey in satisfac-
tion of the till cannot afterwards sue the acceptur. The court,
hwwever, held the plea bad on the ground that damnges miglit be
recoverable beyond the amount of the Lil), and that a hobder had
a right to coutinue his actiou agniust the acceptor uatil the costs
were paid, .

In £t parte Taglor in re. Houghton, 3 Jur. N. 8. 753-4, Sir J
I Knyght Bruce, L. J , questioned the nccuracy of the powition
that at law the holder of a bill ot exchange covld recover the fuil
amount from the acceptor, notwithstanding previous paymeuts hy
the drawer or other parties, but this was mrely throwing out a
doubt. Turner, L J, abstained from expreswing any opinion va
the rale at law, and it was decided againct the honders right to
prove for the whole axainst the estute of the bauk upt neceptor.
Leave was offered to carry the case to the House of Lords, but I
have not found any further trace of it.

The 117 sec. of our Common Law Proceedure Act, 1876, and the
ruleg of plendiig finmed under the autbority of that <tatute,
both cupied from the Eoglsl act and rules, appear to me to do
awny with auy techuicul ground, such ag the right ta costs, on
which any of the preceding cases may have been partially re-ted.
I do not perceive that our statute 1 W. 1V, ch. 5, relative ta co~t3
of seversl actions agnin<t the different parties to a bill or note, cau
aid in disposing of this demurrer. We ure called upon asappears
1» me to decide whether, in an action by the endorsee against the
acceptor of a bill not appearing to liave been accepted for the
accommodation ¢ f :he drawer, a plea that the drawer has paidihe
bill, 18 gaod in bar.

U'pon the best consideration I have been able to give, T think it
ig not, without ity further being shewn that such payment was
made on the acceptor’s accouant, and thut he adopted:t at the time
of payment or subsequently.

In Jones v. Broadhurs:, the court left undecided the question
whether an unauthorised payme 2 by and acceptance i sahisfaction
fram a strangeris a good plevin bar Buatin Smpson v, Dpgingron
{10 Exch 815) the court considered that the law was fully estab-
lished by the cazes of Beldiawe v Luedi (11 Co B 1) and James
v. Jraacs (12C. B, 741y The former deciding that a payment by
a stranger considered to be for the defendant, and on hiv acenunt,
and subsequently ratified by him is a gnod payment, and the latter,
that a plea of satisfiction fram a stranger without the aathority
prior or subscqueant of the defeudant was Lad.

In the present case the payment by the drawer to the holder was
nosatisfuction as between the acceptor and the drawer, wha, though
obliged to pay the holder, had hi« remedy aver against the r ceeptor.
The bill is not extinguished. The mouey paid to the holder by the
drawer still leaves the aceeptor liable on the bill, while the accep-
tor, by paying it to the holder and taking it up, extinguishes all
right and claim uponit.  Ifthe drawer hasalready paid the holder,
the money to be recovered in this action will he money had and
received to his (the drawer's) use, and he can have no future re-
course against the acceptor  While, 1f the plaintifis confesued this
plea, they woull he entitled to recover their costs to the time of
pleading it from the defendant. and might eitber sue again on be-
half of the drawer, or by handing the bl 10 him, enable him to
recover the amount of it from defendant.

Judgment for the plaintiff on demsrrer.
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({flepurted by Curisicimi r Roninsos, Esg ., burristerat Law )

Hesnruson v Moonik.
Fulse return— 2 daration-=Soriivng out connt—Vanance hetween cogaes filed and
serred

Where prami ina decltaration for a fuse return ingerted thrae counts the seeond
allgingg asa breach of duty on the part of delendant neglect to lesy. &,
the chaed wlicgins as abeen b that abthough detendant did levy he fadsely te-
turned pogoods, the thined count wis upon the spphication of detendat steack
ut as boog subst i dly the same as The secoud —thertal grevauce being the
Lalev o tuti po totter whin i way stat of

Semble whon the evadens e e e s fnsnch a0 an amenduient wothd be allowel
withuut dithonlty in aecordanee with the tacts touad

F: 14 ulso onan noplication to get acide & dedarttion on the ymund of varfance
tetwnen the copy served nud copy Bled that asoere settal crior by the s unsn
ol werds Wk Baeve the sonse and subintauce unadtored, as uot o giouud jor set-
tng aside the declaratvnt o1 copy sy 8

Scmdiae hawevor thst “tatne in g burry © 1400 exense £ a varisoee between the

copy of plaading dled and that served

(51 Mareh, 150 )

This was an action brought by the plaintiff agninst the defendant
as ~heritt of the county ot Jafinge, tor a false return.

The declarstion contained three counts

Fir<t count —For that the phintiff heretofure, to wit, on, &e.,
in the Court of Queen’s Bunch, at Toronto, by the consideration
and judgment of the same Comt, recovered agunst one Michael
Manon o certain debt o1 torty five pounads fitteen sInllings and six
pence, and also ten pounid- erght ~tthings and eleven pence costs,
which in and by the same court were adjudped to the plain-
tiff, and with his as<ent, for e damages, which he bad sustained

a3 well by the oceasion of the detalmng of the said debt as for his-

coxts nnd ctuarges by him ahout his puit in that behalf expended,
whereof the sard Michael Manion was convicted, ns by the record

and proceedings thereof still remaimng 1o the rame court of our:

suid Lady the Queen at Toronto afuresud, will more fully appear
And that the smd judgment beng in full force, and the debt and
costs remainirg unpad and uneatisfied, the plaintiff, on, &c., for
the obtaining of sutisfuction thereof, sued and prosecuted out of
the smnd court atoresmid a certain writ of our Lady the Queen
called a fiert fucias, directed to the sheriff of the county of Hastings,
by which sand writ the eaid sheriff was commanded that of the
goods and chattels of the said Michael Manion 1n the «aid sheriff's
baflimick fie thould cause to be levied the damages aforesaid, and
that he should have that money betore the waid justices o the said
court at Toronte immediately after the execution thereof, to render
to the pluntff for his damnges and costs atoresmid ; and that the

aml

86 1o do, amd theran made detault ; and afterwards, to wit, on,
Ac., falsely and deceitfully returned to the saud court of vur smd
Ludy the Queen, that the snid debtor Michnel Manion hud not any
Igmuh or chattels i s boliwiek, whereot he could eause to be
levied the dumages and costs aforesanl, or any part thereot, o3 by
~the smd lawt mentioned aii¢ and the recurn thereof rematning of
recond o the sand court fully nppears; by means of which sad
premises, dc.

Second count.—And that the julzment in the first count men-
tioned being in full force, nnd the said damages nnid co-tsn that
count neptioned remmining unpud and unsatisfied, the planufl
cafterwards, to wit, on, ¢, pursuent 1> the statute in such cases
~mude aod provided, applied tor aid obtaned, sl an onder was

made, upun and hy vintue of <and juizment qu the first count

mentioned, by the Hen Wl Diaper, © B, Chief Justice ot #hc
Court of Common Pleas, at Taronte. dvted S0, whereby the

sud Tostree ocdeps bt ail debty due aud owing fiom one Paul
~Larkins, the garnizhee in sacd order named, to one Michael Maunion,
! the judgment debtor therein unwed as beiog the person in the first

count wmentioved, should be attached, to snswer a judgment
frecovered againct the above named judgment debtor, on, &c¢., by
“the now plannff, the judgment creditor in the Court of Queen's
i Bench, aud being the same judgment deseribed in the first count
mentioned ; and the said Justice did thereby further order that
i the then named Taul Larking, the garaishee therein named,
! hig attorney or agent, should attend before the saud Justice,
cat the time and place therein mentioned, to show cause why
i ie should not pry to the now plainuff, the judgment creditor, the
~debt due from lam to the judgment debtor, or =0 much thercof as
might be saflicient to satisfy the said judgment debt due the now
plaintff the said judgment debtor. And that the said order so
‘made a3 aforesaid, was duly served upon the sad Paul Laikins,
" garnishee therein named; and that the said Paul Larkins, gar-
mshee as aforesaid, did not appear upon the said summons and
{order at the time and place mentioned therein, and in pursuance
thereof; and that afterwards, to wit, on, &c, upon proof of the
service of tbe said summons and order, nn order was duly made by
the then presidiag Judge in Chambers, at Toronto, for an execu-
tion to ivsue to levy the amount due from said Paul Larkics,
garnishee as aforesaid, to the said Michbael Mamon, judgment
debtor as aforesaid, towards satisfaction of the said judgment debt.
And that atterwards, to wit, on, &c., the now phint:iff sued and
prosecuted out of the said court, npon and by virtae of said order,
u certain writ of fiers fucias against the said garzishee theren
named, Paul Laikins aforesaid, directed to the sheriff of the county
of Hastings; by which said writ our said Lady the Queen com-

said sherff should have then there that writ; wlich sad writ ! manded the said sheriff that of the goods and chattels of the said
afterwards, and before the dehvery thereof to the said sheriff as! Paul Larkins, garnishee as aforesaid, in the sheriff’s baliwick, he
bereafter mentioned, to wit, on, &c., was duly endorsed with aishould cause to be levied fifty-six pounds four shillings and five
direction for the said shenff to levy the <um of forty-five pounds | pence, being part of the amount of the debt due from the said
fifteen shullings and ~ix pence debt, and ten pounds eight shillings ! Paul Larkins to Michael Manion attached in the hands of the sud
and eleven pence costs, with iuterest on the <ame from the 19'h ! Paul Larking by an order of the How W. H. Draper aforesaid,
day of November, 1855, ten shllings fur certificate of judyment, | dated, &¢ . pursuant to the statute in such case made and provided,
seventeen shillings and six pence for fi fu., besules sheriff's fees, | to satisfy fifty-six pounds four shillings ar d five pence, which Geo.
p rundages, and wcidental cxpenses : and which said writ endorsed, | £. Heuderson the now plaintiff lately "2 the Court of (ueen’s
afterwards, and before the exccution thercof, to wit, on, &c.,! Bench recovered against the said Michael Manion, whervof the

wax dehvered to the now defendant, who then, and from thence

until, and at, and after the execution of the said writ, was sheriff
o° the <ud county of Ifastings, to be executed 1 due form of law;
anid although there then and afterwards, and whilst the said last-
mentioned writ remmaed in full force, were divers goods aund chat-
tels of the said Michael Mapion withiu the batliwick of the now

said Michael Manion was convicted, as appears of record; and
i that the said shentf should have that sum before the said court
| imwediately after the execution thereof, to be rendered to the now
plaintiff for bus damages aforesaid; and that the said sheritf should
hiave then there that writ; which said writ afterwards, and before
"the delivery thereof to the said sheriff, to wit, on, &c, was duly

defendant as such shenff as aforesaid, whereof he could and might ! endorsed with a direction to the said sheriff to levy of the goods
and ought to have levied the raonies 80 endorsed and directed to be ' and chattels of the said Paal Larkins, the garnishee thercin named,
levied a3 last afuresaid, whereof the defendant all the time afore- | the sum of fifty-six pounds four shillings and five pence dett and
said had notice, yet the now defendant, so being sheriff of the said ' costs, fifteen shillings for £ fa, with interest from the 5th day of
cuunty of Hastingy, not regarding the duty ot his oflice as such ' Octuber, 1839, besides sheruff's fees; and which smd writ, so en-
gheriff, but contriving and wrongfully and unjuatly intending to! dorsed, afterwards, and before the execution thercof, to wit,
injure, preyudice and agerieve the now plainutl in this bebalf, and _an, &c., was delivered to the now defendant, who then and from
to deprive lnm of the monies sa endorsed on the «aid Ia<t mentwned ! thence until, and at, aud after the execution of the said writ, was
writ, and directed to be levied as last aforesaid, and of the means' <heriff of the gaid county of Hastings, to be executed in due form
of obtmming the same, di-l not nor woull, within a reasonable time . of law; and althongh then and afterwards, and whilst the said last
for that purpase which hath long since elapeed, levy the money : mentioned writ remained in full force, there were divers goods and
last aforesaid, or any part thereof, but whally n: glected and refused chattels of the said Paui Larkins within the bailiwick of the now
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defendaut as such shentl as aforesnid, whereof he could and might
and ought to hinve levied the monies so endorsed and directed to be

levied ng last aferesard, whereof the defendant during all the time |

aforesaid bad notice, yet the now defendaut, so being sherlff of the
said county of Hustings, not regarding the duty of s office as such
sheriff, but contriving and wrongtully and unjustly intending to
injure, prejadice and aggrieve the now pluntift in thiy behalf, and
to deprive bun of the mouies 8o endorsed on the said last mentioned
writ, and directed to be levied as lnst aforesnid, aud of the means
of ohtmining the same, did nut nor would within a rensonable time
for that purpose which hath lung since elapsed, levy the amount
iast aforesaid, or any part thereof, but wholly neglected and re-
fused so to do, and therain Luled and made detault; and after-
wards, to vit, on, &c , falsely and deceitfully returned to the said
court that the snid Paul Larkins had not any goods or chattels in
his bahwick, whereof he could cause to be levied the damnages and
costs afuresaid, or any part thereof, as by the smd Iast mentioned

writ and the return thereof remaining of record in the swid court ,

fully appears; by means of which said premises, the plainuff hajh
been and ie greatly injured, &c.

The third count was the same as the second count, with the ex-
ception of the breach. ln«tead of assigning as a breach that the
detendant neglected to levy, &c., 1t alleged that the defendant did
scize and levy, &c, and yet returned that the enid Paul Larkius
had not any goods and chattels, &c , in the usual form.

. B Morphy, for defeudant, obtained & summons on plaintiff
to show cause why the declut tion, the copy snd service, or the
copy and service, should not be set aside for irregularty, with
costs, on the ground that the declaration served was not a trae copy
of the declaration filed ; and also why the second or last count of
the declaration filed should not be struck out, the two counts being
substaptially the same. The varinnces between the declaration
filed and the declarativn served were merely clerical.

English showed cause. He filed an affidavit of plaintiff on which
it was sworn that before the time was out for eatenng appear-
ance in the cause, and after writ was served be was informed
by one Morgan Jethtt the brother of R. P. Jellitt, and managing
clerk in his office, that his brother the said R. P. Jellitt was going
to defend the cause as defendant's attorney, and asked him it they
bad entered ao sppearance, to which he replied no, that they did
not intend eunteriug an appearance uatil the time was out, and that
they would have until Suturday morning to enter the appearance
and would not do 80 before then.

That from thisinformation be relied on an appearance being filed
by R. P. Jelhitt as defendants attorney, at the latest on Saturday
wmorniog in Toronto, and which was the last day for the service
of declaration for the Belleville Assizes, which scrvice was re-
quired to be made befure three o’clock that duv, that said Jellitt

did not euter au appearavce for the defenldant on Saturday afore- |

sand as it was supposed be would, and which deponent ounly a-cer-
tained about noon of that day, by sending to the Deputy Clerks
uffice, to search if an appearance had been entered, and wluch
be was indaced to do by being infurmed on that day short time be-
fore that the said R. I’. Jellitt jutended to throw him over the
assizes if possible, with the cause. That in conseqrence of the
appearunce nof buing entered, a personal service upon the defend-
ant was recessiry, and that be had consequently to <end one of
lis clerks to look up the defendant, or in failure of not finding
lum to cerve at the house, and thevefore had not time to compare
the copy served, with the one filed before the hour of three would
arrive. That the copy served was served by one of his clerks,
only a few minutes betore three, at the hause of the defeadant, who
resides nearly a milc from depouent’s office. s much greater distance
off thandefendant’s attorney’s office.  Thatif the defendnnt’s attor-
pey had entcred the appearance ou Saturday morning, service
migkt bave been effected upon him at hisofhce, before three o’clock,
of that dny, with a compared copy of the declaration filed. That
the principal differences between the copies szrved and filed, 1s
an omission of some words in the one filed. That since the filing
and service of the declaration, an appearance was entered by R
P. Jeilit, defendants attorney on the twenty-seventh instant, a
true copy of which was filed, and a notice of such nppearance
having beeu entered, was served at his office.

'

.i

in the declaration is a distinct and separate cause of action, for
A false return to the writ fi fu. against Michael Manion, the jud-
gment debtor 1n the declarntion mentioned.

Deaver, €. J —U thnk the Inst count of this declaration should
be xtruck out. Whether the fact be that there were goods and the
sheriff neplected to levy—or that he actually leved and made the
money—the return of nulla bona is the substantinl grievance.
And in whichever forin the ¢ount i frnmed, when the cevidence i3
given an amendmeunt would be allowed without difficulty 1n accord-
ance with the facts proved.

The third count being struck out, I sce no sufficient ground for
setting avide the declarntion for variance between the copy fited and
that served. A mere verbal error by the omisvion of that whict
lenves the sense and substance unaltered, would not I think con-
stitute & ground for retting aside the declaration or the copy ser-
ved. At the same time 1 should not hiewatate to hold parties to
great cure and attention in examining their papers betore tling or
serving—anid do not think bemyg tn @ hurry aftords any excuse—even
though a trinl might be loxt.

CHANCERY.

(Iteported by Tuosas Howaavs, Isq , Rarrister at Law )

Baxk or Britisn NorTn Averica v. Moore.
Raght to redcem by mesne cncumdbrancer —Injunt ion—Judgment credators—
Assignees

A jndgment creditor offer< to redeem a prior judzment craditor, whose wn sr
Was i the Shen)f™« hands, and ma lo an asagument of the judzmeant | but the
prioe guduiient ¢ tediter (who was 8150 holdet ot 2 orggze subseyueut ta the
second Judzment croditor) refused te tecetve the ioury vtherwise than in sais-
factin of the Jnigment.and refuded to<azn, whe reupon the second juilzwent
creditor filed has nld to redees and for an injuiciion to resiniin the sile OUn
the motion for the wyunction, it was #edd thal De was ettithod to redeen and
tean usaghient of the judginent, aud ao wjuactton was accor lugly graoted

(oth July, 1svb )

This was a bill by a suhsequeat jadgment creditor to redeem
the priorincumbrancer, ihe asagnee of a judgment, whose ven ez,
wasn the Sheniff's hands. It was proved by the Sheriff’s athidavit
that if the property was forced to a sale it would not =ell for any
thiog like its value. The other facts appear 1n the judgmeant of
the Court.

Wood fur plaintiff, G. R. Van Norman for defendant Robinson.

The following cases were then cited by the plainuff: —

Ramsbottom v. Walle, 5 L. J., N. 8, 92 Dunstun v. Patterson,
2 Pl 841 ; James v. Lion, ¥ Swans, 234, fhodes v. Buckland,
16 Benw, 212 Smukh v Green, 1 Coll 555 ; MeMaster v, Phyppe,
5 Gr. 253 Yoffut v Marer, 3 Gr. 624 Fisher on Mortgages, 619 ;
Ttarkell v. Parterson, 17 Q B, U. C.

Seracee, V€ —The plaintiffs file their bill as registered judg-
ment creditors of the detendant Moore, to redeem prior judgment
creditors, the ketchums, of whose judgment the defendnnt Robin-
son is assignee, snd to foreclose Moore.  The lands of Moore, 1n
the county of Oxfurd, affected by buih judgments, are about to be
sold. upon the juigment of the Ketchums aganst Moore, upon a
writ of ven. ex.  The sule s ndvertised for the tweltth of the pre-
sent month.

The plaintiffs have offered to pay the prior julgment debt, upon
receiving an assignment of the judgment; but this has been refused
hy the assignee Robinson, who declines to receive the money other-
wise than in satistaction of the judgment. He 13 assigpee of
(besides the judgment) A mortgage of Moore's, which is subve-
quent to the plantiffs’ judgmeunt. 1 understood it to be stated 1n
argument that Robinwon wag assignee of a jadgment agminst
Moore subsequent to the plaiotiffs, and that he hoped and expected
that if the cheriff's sale proceeded, enough would be reshized 1o
satisfy the Ketchum judgment, the plainuffy’ judgment, and the
subsequent judgment, or part of it, of which he is assignee; and
[ supposed that writs against lands in all these three suits were in
the bands of the sheriff;—and I could understand Robinzon being
unwilling to be first to redeem the plaintiffs in 1espect of Ins sub-
sequent judgment, when he was expecting to obtain payment
through the sale by the sheriff; and I am not prepared to say that
he would be making an nequitable use of lus positen as first

That the first count | judgment oreditor 1 refusing to be redeemed and to assign under
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the circ mstunces, bectuse by asenting he would forego a fuir
advantge of by position The sdhilavats filed on biz bebalt state
on'y that he 18 assyznee of U subsequent mortgnge, upon which 1t

pot stated that any procecdingsat law or equity hail been taken. | vedecmed by a recond nenmbrancer.

To put out of view for a moment the subsequent mortgage,
Rolunson obyeets that he was not bound, upun payment of the

Ketehums' judgnient, to axvign ity and o support of v gbjection § proceeded with when it was,

LAW JOURNAL.

be ineqguitable. 1 see notning in the circumstance of Robinson

D bemng assigneo of @ subscquent wortgage, to wlter his posstion from
[ 1 4

what 1t would beaf he were only fitst incambrancer rought to bho
I may possmibly be uuder
s misapprehension as to romo of the fucts, for the counsel tor
Robinson did not seem to expect that the argument ceull be
1 lhave intimated what view |

the role 13 aited, that a wortgagee 13 bound only to couvey the ! should probably take ot the matter, 1t Robinson held a judgment

worteage premises, not to assign the mortgage debt.
estabhshed, as between mottgagee and mortgagor, w Lunstan v

Tl is[nub«-qucnt to the plintf’s, wlich might be satificd ut the
' Shentt’s sale: but finding upon the athdavits . subseynent

Yattrrson (2 Pinlle 385, and Sewdhove Greea (1 Coll 562)5 and tmortgage stated, with, so tar as appenars, no procecdings taken

the tule muy also sipply ag between prior sud subsequent mortgn-
gees, bat the ordinary fonm of deaee, upon a judgment ereditor
bewng vedeeed by a subsequent incs Srancer, is, thit he assgn
the judgment to the party redecmnng him: and the suceeeding
directions show that the 1ight to recerve the mortgage or judgment
dibt parl, passes to the subscquent incumbraneer, whe piys it

Then, is the registered judpment creditor justified in sefusing
to recerve payment of the judgment dobt aml to nemign the judg-
meut?  Smuth v Green was the case of a first mortgagee, to whom
natice was given by n second mortgagee of his intention to pay off
the mortgnge at the uxual period, six months. Before the expira-
tiou of the time, the first mor*gngee filed his bill to fuoreclose ; and
the second mortgnaee, just betore the expiry of the six months,
tepdered to the fitst martgapee his mortgage money, with costs
incmred up t that date This way refused, and the foreclosure
suit proceeded with, Sie Jo Lo Kught Bruee intimated as bis
opimon, that a prior worteagee aught, without suit, to 1eceve s
wettpage money trom one entitled to redeem him His language
i=. = To sy that a first mottangee sught not, without / judical
procecding, to aceept payment from a second mortgagee, and
therenpon to convey to hna the mortyared e~tate, with or without
the concutience of the mortigzor, whon the second mortgagee does
not destre the mortgago’s concurtenee, 18 too much 7 And he
deprived the first mortgagee ot s costs, iucurred aiter tender of
Lis mottgige woney.

It & first mortezagee ought, without suit, to receive his mortgage
motey, and convey the mortzaged estate to a second mortgagee,
redeeniing him, ¢o a prior judgment creditor ought, without suit
to redeem him, to receive s judgment debt, when offered by s
subsequent incumbrancer, and to assign to him s judgment.
Vice-Chancellor Knight Bruce thought the taking of proceedings
to recover lis mortgage debt inequitable after such tender; and
it cannot be doubted thatif the hrst mortgagee could have taken,
and were tuking, proceedings that would put the mortgaged estate
beyend the reach of the subsequent incumbrancer to redeem it, he
would have restrained such proceedings, as was done by Sir Jobn

lomelly in fhodes v. Buckland (13 Beav. 212).

A refusal by a judgment creditor, presting a sale of bis debtor’s
lands to sati=fy lus debt, to receive paymeut and assign s judg-
ment to a rubsequent julgment creditor, would ap .ear simpiy
uureasonable and vexatious. As soon as he registered s judg
ment, and another creditor registered a judgmeat after him, the
right of the latter was to redeem the furmer—a right clearly
euturceable in ejuity; and an offer to redeem refused, would, 1
have no doubt, be at the peril of costs, and the court would see
hat the right to redeem was preserved to the incumbrancer mak-
ing the offer A refusal by a judgment creditor to be redeemed
would indced be ulmost unaccountable, unless redemption would
in some way operate to s prejudice. It remains to consider
whether the reason offered on hehalf of Robinsou for his refusal 1
this case is a sufficient one. The rights of the parties are clear,
according 1o their priorities: the Bank to redeem Robinson in
respect of Ketchums' judgment, and Robinson, if he desirest, to
redeem the Bank as subsequent incumbrancer under the sub-
sequent mortgage assigned to him. Then, does this interfere
untairly with nuy legal Hight of Robinson? The land cannot be
sold by the shenff to satisty this cubseyuent mortgage; butf the
Bank pay off the Ketehum judgment, not getting an assignment of
the debt, a prior incunsbrauce will be removed at the expense of
the Bauk, and the subscquent mortgage wall be relieved of so much
ot prior incumbrance.  This would be an undoubted advantage;
butisit a just one? If Robuson desires to use his legal process
toforce the Bank into kuch a payment, [ think <uch use of it would

to enfurce 1t. I have taben such to be the facts, nnd wy judg-
ment proceeds upen such being the posinon of the parties  The
order will be, that upan payment to Robirson, if he will receive
i, and assign the Ketchum judgment, of the amount of that
Julzment and subsequent costs, or it not, then, upon paywent
ity court of the e amount, au injuaction should go to restrain
the sale of Moore's lands in the county in which the plaintiff's
judgment is registered, in satisfuction of the Ketchum judgweut.

PateErsoN v. Horraso.

Reported by A GRANT Esq, Barrister-at-Law.

Practice— Re-herring— Adding parties in Muster's office,

Defendants presepted their petitton for a second r¢ hearing on the ground that
certiulny prrsons. Necessary partios, Wers Dot betore the conrt but as two eppor-
tunities uf inahung the ofycction bad been disrcgurded and the interests o the
et tiew compluning of the omis<ion would he prop rly protected by waking
thetn parhies 1 the mastar's othee, the penition war refusd

The proper practica 1s tobring all becessary artios Wofore the court, at the heanog,
aud oot to add them i the master s ulllee
A Crooks, for some of the defendants in this suit, moved upon

petition for an order o re hear this cause a secand tuwe, on the

ground that one Kneeshaw, or his represeutatives, had not bren
mude parties to the suit.

Hector and Blake, tor the other defendants.

Me Donald aud Steong, for plainuffs, conira.

Estey, V. C.—This is a petition for a second re-hearing. The
ground stated in it is that certain persons, necessary parties, were
pot before the court at the otiginal hearing  These persons, how-
ever, with the exception of Kneechaw, or his representatives, were
thea out of the jurisdiction, and thercfore their absence was not
properly matter of ohjection, and the court made such a decree as
1t could properly make in the absence of those parties. Is then the
fuct of Kunceshaw, or his representatives, who were within the
jurisdiction, not having been before the courtat the original hear-
ing, a sufficient reason for allowing a second re-hearing, and ua-
doing all that has been effected under the decree, when two eppor-
tunities of making this objection have been disregarded, and all
the ends of justice can be secured as regards the parties in the
master's office ? 1 think not; but at the same time 1 think that
all necessary parties should be brought before the court at the
hearing, and I am opposed to the introduction of any practice of
adding such parties for the first time in the master’s office, merety
to remedy defects arising from the carelessness and negligence of
the plaintiffs in the suit.

SUPERIOR COURTS.
MUNTREAL DISTRICT.
(From the © Lower Canada Jurut.”")

RorLasxp v. BrisTow.

Cuy Counaller—Momtreal—Insqualificatims.

4 —TUnder 12 Vie, cap 129, sa 8 & 41,10, That a party elocted to be munni-
Jur in the corporation of the Citv of Montreal not being pussessed to hisown
use and bonent of real and peraonal estate within the iy of Montreai atter
payment ol lus Just debts, of the valus of £300 €y . is bot quahited 10 by ~0
eles ted,

2nd That a party clected to be such a councillor snd becoming insalient duriog
his vccupaucy of sald ffice, is by such inslveacy dirqualified to bold ruch vifice

2uth February, 18u).

The petitioner in this matter by bis petition or requéte libelléc,

82t out his qualification as a voter of the St. Lawrence ward iu
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Montvead, mnd that hy the statute 14 & 15 Vie. eap, 128« B &
41,0t s ennctel that o one shall be ectod g counaitiue of the

clection, and nuless he b real and personal projerty wathin the
aty attor puyment of hus debts, of the value of £30) cnreney ;
that he ~howdd continue to have such peeoninry qualification due-
g ns tevm ot s othice, nud <houwd contimue to be o resident
bouscholder, wud that he sheuld beeane disqualiied st Le beciue

I

Bristow to be and to lve been allegal, pail and vord, and doth
Ctunther deetare that by reason f the subsegquent insolyeney of the
City, unloss noaesident housebolder withnn at tar nyenr before lous .

sstudl Williom Brestow, the <ol Willinm Bristow hath by law ceased
to hold the uthee ot councllor ax atovesand, and by reason theteaf,
dotydeclare the occupation of the sad office na couneillorasatore-
~and, for the 8t Lowrence Ward to be an intrusion wto and a
wsurpation of the sand ofliee, and the Couet doth necordingly oust
the ~aid Watliam Bostow from s otice of conneillor for the St

msotvernt or barhrupt.

That detendant was, on the 28th July, 1879, elected conncillor
for the City ot Montieal tor a terw ot thiee years; that he was not
nt the time of us election or afterwards qualified, not having been
n resudent houscholder in Moutreal tor a year betore the election,
nar possessed of the property quahfication; that since s election
ke had beceme insolveut and ceased to hold s office; that he
ilegally assumed to exercise the office of councitlor and the caurt
was authorised to iscue o wnit requaring bun to snswer the petition
anel to shew cnuse by what authority he assumed to exercise the
office. )

Wath the petition was filed & copy of a judgment of the Circuit :
Cowrt, rendered 14th Septamber, 1859, against the defendant for!
£11 T 2, together with copies of writ of execution in the sme | MOSTIZAMBERT, ppellunt, AND TALBOT DIT GeRvats, Respondent
cuse with a 1eturn by buliff of aulle bona ngninst the defendant, | 111 —1 That a mostrar 38 responsitle for dumagas or lose cansed by his
the report purporting also to be signed by lum, also affidavits by | molect to enrenister & Tart ke, or by g ecrOficite given be hun wheran sn
petitioner and another setting out their belief that the defendant ! ;',:";;;";';:;‘::;,f"'“’ the ellvet of which & purchaser de bomne jut 1 tionlied
had not the neceseary property qualification, hnd become insolvent, | 2 “That the achion 1 s h c1se must ba oie en qarantis, the tegistrar being the
was not at the time of the making of the athdavit a bouscholder, ! gurunt ot the party tu whow he has directly caused damoge
but was liuing in a boarding-house. i [19th day of June, 1560 |

The defendant pleaded an exceprion & la forme, which was dis-,  This was an appenl from a judgment rendered in the Superior
missed. __Atterwards dcfcl:dnnt.p]tndcd to the ments alleging” Court, at Quebee, on the Ist, day of April, 1839, whereby the ap-
his qualification, that he was not inzolvent and denyiug the allega ' pellanty who is the registrar of the County of Quebec, was con-
tions of the petition.  The care Leiug inscribed for evidence and: jemined to pay to the respondent the sum £57 192 9d, for
hearing, the petitivner examined the City Clerk and another wit- | Jamages sustained by the latter, arising out of the alleged neglect
ness who produced the voters, and assessment lists of the City of . of the appellant to register n mortgage upon a certiin propeily
Montreal, extracts from winch sre fited, showing that the peti- | which the respondent bad purchased.
tianer’s name wus on those hists as proprictor of houses in Bleury | The facts of the case are as fullow:—In February, 1843, one
Street; the defendant's name occurred in the hist of 1839 a8 a ! paquet purchased a certnin property in St. John street, in the
tennnt‘and not as proprietor of real estate, that in the voters’ hist teity of Quebec.  In July, 1843, a judgment was renderel against
for 180V the defeudant's name did pot appear either as teoant or | him in the Court of Queen's Bench for the sum of £25 10s. ey.,
proprietor. j with interest and costs, and this jndgment was regi-tered in

Smity, J., in gising judgment, held that the proof was sufficient ; August of the same year by Dérouselle, who had obtained it by
to sustain the pretensivns of the petitioner, n the ubsence of any ' assignment.  The deed of acquisttion of the property above men-
proof on the part of the defendant, who was bound to show that l tioned was not registered, until November, 1845 : and, 1 Octaber,
ke had the right to exercize the oftice hie axsumed 1o hold, the pro- | 1840, Tessier, notary, having apphed to the appeliant for n ceruifi-
ceeding being 1n the nature of & quo wurranto. The judgment | cate of all mortzages registered against the name Jean Paq .ct,
was recorded in the fullowing terms. jreceited a certiticate i which reference wa< made to a number of

« Copsidering that the said petitioner and informant hath fully | mortgages, but onutting all mention of the judgment in fav.ar of
estahhished by Jega: evidence the material allegations of the said | Déroucelle, which hud been registered in August, 1815. In No-
requéte lihellée, and namely, that at the time of the election of the | vember, 1816, Pradent Talbat dit Gereais, the pre<cnt respondent,
satd William Bristow to be a councillor for the St. Lawrence Ward ; ncting on the faith of the certificate granted hy the appellant in
for the City o7 Montreal, to wit, at the election held in the city forl his capreity ot regictrar, purchased from Jean Paquet the property
the election of a councilor for the sanl St Lawirence Ward on the ; in question  Ju September, 1875, an hypothecary action was in-
twenty-erghth day ot February last past, to wit, February, 1854, the | ~tituted by Derouselle against the re~pondent, fonnded upoa the
sad iiformant as petitioner was a duly qualitied elector and vater ; mortgage created by the juldgment ren:lered 1 his favour agunst
quahfieid to vote at the election of a councillor for the said St Law- | Paquet; and in February, 1855, o guittance partant subroyation
rence Ward in the City of Montreal, and that he, the said Wi'ham | was granted by Derouselle to the respondent, fur the <cum of
Bristow, was not duly qualified to be elected as such councitlor, the , £47 04 34, being the nmount of principal, interest ami covty
gud Walliam Bristow uot being possessed to his own use and bene- i his action against the latter.  Upna the<e grounds the re~pond-
fit of real and per-onal estate within the City of Montreal, atter | ent instituted his action agunet the sppellant and obtained the
payment or deduction of his just debts, of the value of five hun- i judzment from which the present appeal wis brought
dred pounds currency. and that he hath continued to be so dis- | Jlolt and Irowe, for appellant, miintained that the certifiento
quahfied down to the filing of the wformation or requéte Libellde - granted by him to the respondent was not such an one n« the 1egis-
of the said informant or petitioner, and thereby by reason thereaf, ; trar is required to give by the 49th clauce of the Regitry Ordin-
the +aid Wiliiam Bristow was unqualified by law to be elected as | ance; and that not being in the courve of s official duty, he could
such ceuncillor, not be hekd linble tor uny damages occuriing throngh an accideuntal

* And further considering that 1t hath been established hy!ecror or omission 1n such a certificate.  Admitting, however, that
legal evidence by the smul informant or petitioner, that since | the registrar was actunlly bound to give such a ceruficate, 1t wonld
the raid election and Jdwing the occupancy of said office of | be the duty of any per<ou bringing sn action for damages, against
eouncitlor by the said Wihiam Bristow, the said William Brictow | the registrar, based upon such certificate, to shew that the amount
hath become insolvent, and hath theieby becowme disqualified [ claimed had been pad out by hun, and not by reason of any
by law to bold the said office. and by reason thereof bLath {neglect or omisvion of s own: hut becruve of neghgence on the
cenced to Lol the said office of councillor a4 aforesaid, the part of the registrar It was but fawr that the party hringing such
Court doth maintain the said petition, information, or roguéze!n ruit, should be made to prove the amount of by loss in an
Ubellée, nud doth declare the said elcction of the said Wilkham ~accurate munper In the present action there was no proof of

CLawrence Wardan the City of Manteeal, nnd aath exclude the smd
William Bostow trom the exerciscs of the functions of the said
s of1ce as atoresadld
s Al the Court doth condemn the sl William Bristow to pay
_the costs of the sad wformation or regud'e ldheliie”

QUEEN'S BENCH, AUPEAL SIDE.
DISTRICT OF QUERLC

(Prom the  Lower taad.s Reports ™)
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thiv kind.  For instance, it dul not appear that Derouvelle's ac-
tion was ever entered 1n Court, or that any proceedings were hail
atter the rervice of the wnit and declaration.  Neither dud it ap-
pear that Paquet had ever been sued by the respondent as his
garent ; nor that any netice had ever been given to hin by the
respamdent, although it did not appear that he wnsinsolvent. And
Rgmn, the respondent should not have paid Derouselle withont a
Judgiment baving been rendered or even a suit pending against
hun.  He whould, moreover, bave tuken all pos-ible steps to en-
force payment from Paquet.  With regard to the amount claimed,
there was, 10 the first pluce, no evidence tn the hypothecary action
of the amount of costy claimed by the respondent having been
ever taxed, neither was there any evidence of the amonnt puid by
the respowdent tor legal advice.  One item of £2 was nlso pawd as
havinge been charged to the respondent by a potary, for drawing
up a petition to His Excellency the Governor General  For ths
demand the nppeliant certainly could not be liable. The counsel
for the appelinut concluded by denying the Linbihity of the regis-
trar ia the action; stating that there was not suthcient evidence
of the respondent’s losa; or that even ndmitting the vufficiency ot
the evidence the appellant had been condemned by the Court be-
low to pay double the amount for which he was responsible.

Fourmer and Gleason, for respondent, stated that it was an ad-
mitted principlo of ju-tice that be who by his neglect or his error,
ciused damage, shouid be held liable for it.  If the responsibil ty
of the registrar had no valid existence, it would be much better to
close all registry offices; it would, at least, remove a trap from
the path of lenders aud purchasers in good faith.* With regard
to the preteutions set up by the appellant that a notorial acte
authentigue is no legal evidence again«t a third person oot a party
to such act, it was a doctrine contradicted by all the authors who
hnd written on the subject + With regard to another allegation
of the appellant it might be stated that the insolvency cf the ven-
dor, Paguet, was both proved and admitted in the case; aad, as
to the amount claimed by the resposdent, it was proved by the
graaitance given by Derousells as well as by the appellant’s adms-
sion of facts.

Sin L H. LaFoxtainw, Barr., C. J —After s careful exam-
ination of the facts of tue case, it will be observed that it in-
vulves a question of great importance, affecting, a. it does, the
reyponsibihity of registrars in their capacity of censervateurs of
mortgages. The main question is, whether the parvty aggrieved
bas a right to maiutain an action against the registiar fur the
amount of dimage alleged to have been sustained. This night 18
clearly establisbed by the 8th sec, of the Ordinance 4th Vic, cap.
30; and it cannot be denied that the registrar is responsible for
the damages cauzed by his negligence, whether the loss arises out
of his neglect to enregister a title, or by reason of an insufficient
certificate given by him. The conservateur should be held persoa-
ally respopsitle for negligence of bis public functions. It is troe
that the action does pot exist on, or arise {rom, a special contract
or n personal ciuze ; but 1t originates in the funduwmestal prinei-
ples of law itself, end proceeds trom the damage caused by the
neglect of the party compliuined of to perform lus public duties as
ab uffictal of the law.

With regard to the amount claimed by the respondent, the pay-
ment of prncipal aud costs 13 not attemped to be desied—nay, it
is ndmitted by the appellunt : and this adwmission, of cuurse, proves
bis Yiabihity for the nmount demanded.

I, theretore, come to the conclusion that the judgment of the
Court below, in the present action, sbould be confirined.

Durvar, J.—This is & question of which the main issue is the
responsibility of the registrar.

On tins question, the old and acknowlerdged principle of our law
is well expressed 1n the tollowing words: * Tuut fut guelconque
de Uhomme que cause @ aurur du dommeye, oblige celus par la fuute
duquel il est arrné & le répurer.”’

* 1 Domat, Las Cavles, p 100, Hiv 2, tit 8, sec 4,art 1 ~Jth Viet, cap. 30,
Recx S, W, aud 49

1 1 Pizeans p 228 . —Nouveau Denisart vlm _Acte Authentipue, p 159 -—Pathier,
Trave deg dltigutime, p 29, part 3 cep 1w 4. 10 3%, who rays —* L'acte
ot ymeuve omitre un liers Tem ipum ¢ est-d dire que la convention qu'il renferme
 eat futersenue ”

Thiy respon-ibility comprives a8 well aect= of omission ny acts of
commis«ion  No public officer can be allowed to plead lns own
neghgence or that of his subordmate to protect himself agninst
«uch an action as the present  Nor ean such pubhic officer be
| steped to when he plende ignorance or crrur of judgment on hie
part  Bertrand de trenille well expresced the mtention of the
legislnture when he snid: ““la loe n peut haluncer entre colut qur ae
trompe of celur gu sonuffre " 1t s needlers te refer more partieu-
larly to the writery on the subjeer: Troplong, Toullier, Dumiat,
and others will be found to establish the rule beyond doubt  In-
deed, the principle is recognised by all the Judgey of this Conrt.

The objection now made is to the sufficiency of the evildenco
adduced by the plaintitf. It is eaid that the notanal acknowledg-
ment of pryment signe:d by Derouselle, the creditor. i not evidence
against third parties. T understand the rule of law on this sub-
ject very differently.  The deed proves itself,—probal rem 1psam,
—agnin-t the whole world : le Contrat de Vente, unys Pothier, Tr.
des Ubligations no. 718, prouve contre un tiers qu'il y a eu effective-
ment une Vente (8 Toullier, nos. 143, 149)  Were this not so, how
could an action en drclaration o hypothPque be maintained agninst
a third party. Parol evnidence would be clearly inndmisible.  Fuirs
et ariieles would be useless, as the dafendant would nnswer, 1 was
no party to the contract and knew nothing about it. How then
could the original debt be proved? This rule of our law: that the
deed proves itself agninst the whole world, is daily recognised and
acted upon in all our Courts,

In thu« stating my opinion on the law, I will say that there are
certaun items in the plainufl’s claim that cannot be altowed. The
charges of the notary and some of the alleged law expenses are
not proved.

As to the want of notice of action to the defendant, a public
officer, an objection made in the present suit, it is clearly without
foundation. The protest filed coatains such notice in the most
explicit terms.

MowpeLer, J., after g »Asum# of the facts mald : —The action in
the Court below is founded mere'y upon & quitfance given by De-
rouselle to the respondent; and for this reaser, apart from all
others, I tbink the judgment given in favor of the latrer should be
reversed. The quittance is no proof of a judgment against the re-
spondent in 8o fur as tbe registrar, a third party, is concerned ;
it establishes the fact only of tbe payment of a certain sum to De-
rcuselle. Nothing is better estabhshed than that the potarial fact
is proof oniy of the fact which has occurred in the presence of the
notary. Apart from this gurttance there is no legal proof of the
action arid to bave been instituted by Dercuselie against the res-
pondent ; no proof that the suit was ever returned into Court, and
notbing whatsoever to shew that a jadgment has ever been obtained.
Even supposing that the judgment of the Court below should be
coufirmed by the Court here, there are several items in the
respondent’s claim which would have to be struck out, such as
—ioterest, costs, atount paid to Mr. Delagrave, advocate, and to
Mr. Glackmeyer, notary public, for the drawing up of a petition.

Next arises the questivn of the rcsponsibility of the registrar.
This is a generally admitted principle, but I do not see, in this
case, what counecting link there is be.ween bim and the respond-
eot. I can easily uncerstand how the latter who bad a business
transaction with Paquet may hevl a recourse agninst him, hy
reazon and in consequence of the damages suffered by him by
reason of his being troubled in tke possession of the prope:ty sold
to him by Paquet. 1ut with regard to the appeilant who never
gave a certificate to the respondent, who certainly never asked
him for one, I eannot see what reponcitility he ean be raid to have
incurred towards the respondent. These ohservations appear to
be founded on the principles expressed by Troplong, Prwv. et Hyp.,
t. 4, no 1001.

I am of opinion, therefore, that the judgment of the Court
below, in this case, be reversed.

Bangrey, J —I fully concur in the opiniona expressed hy the
Chief Justice, and Mr. Justice Duval, with regard to the incon-
tesuible repongibliity of the registear for damages which he has
cansed.  The public functionary, in undertaking the duties of an
office, becomey directly responsible to those who employ him in
that capacity for losses caused by bis owmission, bis negligence, or
his incapacity,—in proof of which I nced only refer to the registry
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ordinubive,  In looking over the facts in evidence, 1t wiil be ob |, cars or earriages of «and eorporation thereon, such person, an

terved that the aenen mstitutad by Deronselle was servesd in Feb-
tuary. 1SS0 that the registenr bal notice of atin the shape of «
protest, wned thit the action ag inst the appeilant was founded

Upatagadttance granted by Derouselle i the montn ot Februny,?

1X85, Wath sespect to the guittance, of ahich #o nuch has been
ssaud 1t s general puncipie that the acte aquthentique i3 proot ot
itxelt The exeeption, ns lind down by the authorities, 1y, ot couise,
that the were anchentigue enn only furre for against a third party
whenat relates to tuets of which the notary is persoually cogmz.ant,
nind not to those wiieh are tounded on nmere cur-diee The prin
ciple ot law, clearly defiued, is, that the registrar is revpon-iblen
# direet manner, for the amount of the judgment—capital und
cost<, But it woull be utterly preposterous to condema the regis-
trar 10 the amount of necumulated jnterest and coxts, on sums
other thun the originnd amount ot alirged losy aud damage.

For the reasons winelr 1 bave bisetly Iaid down, I concure 1n the
Judgment of the Cowt, and consequently in the reversul of the
Judgment of th.e Court below agarst the appellant.

Avewiy, J.—The liahility ot the registear is clearly established
and defined in the most ununstukable terms | our own law.  As
L been truly and toreibly said it anses from the Linbility of the
public servant to every oune of ller Majesty’s suijects. ‘There
not—there cannot be—any doubt or any question on this puint,
which must, in all common rense, be conceded nt once. lu my
nund. hownever, the quesnon at 1v«ue before the Court is whether
the respondent has availed bim-elf of his undoubted right of re-
course ngainst the appellant in o legal way, and whethier he has
fullowed 1t up in & proper manner in this case? Let us examine
the facts on record tor an answer:

When the re~pomdient is sued by Derauselle he simply protests
sgninst the registrar, and then pays the amount clmmed by the
latter, upon a recunruisaance smple.  He does not call the regis-
tear befure the Court ag his garant, although the registrar actuully
was his garant in relation to the property in question. Why did
he not proceed in this matter as he should have done? I erwnnot
understand why the respondent thought fit to content himself with
a rimple protest served upon the registrar when he was troubled
in his possession.  The action of the respondent shouid have been
ane en garanis nud the appellant should have been ealled into Coart
a3 the garant formel of the former. Hnd the respondent aidopted this
course he would bave placed the appellant in a position to resist
the action of Uerouselle if he thought fit, or of adopting any other
course he might deewed proper.

I am of opinion that the judgment of the Court below should be
reveryed : fur, although admitting to the fullest extent the liabil-
ity of the appellant in his public capacity, I nevertheless feel that
the respondent should be taught to proceed in A proper manger for
the recovery of what was undoubtedly an undeniable right.

Judgment of the Court below reversed.

SUPREME JUDICTAL COURT OF MASSACHUSETTS.

(From the  Monthly Lrw Reporter.™)

CoMMonweaLTit v. Iy TevrLe.

The lasislature, exercising the sovereian power of the State, either by yreneral law
o ppeecntl ensetinent have contiol ot all pullic ensewents and accowivdations
for tha genersl henefit

The right of mverv ane to uea the hizhway ie egual, bat each 18 bound to a reason
able exercise of hin abiselute right.

Where adrter of 4 wagon tade use of the treck of 4 hareerailroad for the whewls
of his wagon and npon the approach of the ear behind him, refrised to niove off
the track when requested by the conductor of the car, altbough he had roowm
and opportumty an to do.

HAdthtt e wga hable to aindietment therefor

Hried ateo, thet if the deiver waltndly intend =1 ta fallaw hisown eonvenience, 1n
winlg. fun of the equal tights ot othery, it would he suticient proof of & malicsous
mntive on his part

This waa an indictment founded on the fifth section of the three
hundred and second chapter of the acta of 1856, entitled *¢ An act

to weorporate the Malden and Melrose Railroad Company,” which ;

provided as follows:
« 1f any person shall wilfully and maliciously abstruct aid cor-
poration 10 the use of said road or tracks, or the passing of the

1atl
i who ~hat! be suhng or abetting therem, shall bhe pumshed hy a
[ ne not exeeding five hundied dotlns, or may be impriconed in
i the commuon jal for a period not exceeding three mouths ™

Acthe tid i the Court of Comimor Pless, it appeared from the
evilence on the part of the Commonwenlth that the defendnat was
Hanving s ieavily loaded wagon from Charlestown to Boston ina
preblic street, withone wheehin ihe track of the Middlegex Railrond,
whea oue of the cars of the Malden and Melrose Rmilroad came np
bebind him The defendant's team was moviug at the u-ual rate
for teams of tht elass, but at o less rto of speed that the hor-c-
enrs were in the halat ot moving  There wad room ontide the
track for either vehicle to puss the other.  When the curs caqe
up the conductor ashed the defendantif he would plense to remove
hs team from the track.  The deteodant wid not, but eontinued it
ut the same rate of speel veveral hundred feet, and then turned
off. It also appeared from the same testimony, that it was usual
fur those in charge of vehicley, Like that of delendant, to drive them
with one wheel in the track, and that they could be drawn much
more easily in that place than in any other part of the street.
There was no evidence that the defendant got upon the track in
the first instance with the intention of obstructing the ears, or
that he chunged bis 1.4te ot speed cn the appronch of the cnurs, or
that he used the street, or did nny act in any other thau toe usual
waoner. There was ov other ovudence than this bearing upon the
question of mulice.  As beaning upon the question of intention,
the defendant oftered to show that it 13 nat the custom for those 10
charge of vehicles to turn out when o car comes up bebind them,
uuttl 1t suits their convenience.  ‘The evideuce was objected to nod
ruled out.

The defendant contended that malice must bo shown, and that
it could not be inferred from the twere fact that the defendunt used
n part of the street the most convenient to him in the ordinary
wiy, kuowing that the cars woull be obstructed by such use.

The defendant also prayed for the following instructions:

1. If the jury find that the defendant was using the highway in
the ordinary way, they must fiud fur the defendaat, without refer-
ence to the motive of his act.

2. In the ub~ence of reguiations on the suhject, the corporation
has no right to diwve 1ts cars at any particular rate of soeed, and
the mere siackening of the ~peed of the car by the defeun..ant, 1f it
was moving at the ordinary and proper rate of speed, was no ob-
struction within the meaning of the statute.

3 There s not sufficient evidence to warrant the jury to find a
verdict of guilzy.

4. The r:ght of the horae railroad company to use the highways
is subject to the night of the public to use such highways as they
had previously done.

5. If the jury find that the defendant went upon the track in the
ondinnry use of the street, without intending to obstract the car,
and continued on the track atter the car came up belund him tor
bis own convenience, and because that was the best patt of the
street to drive on, the defendant is not ginley.

6 In order to establish the crime of oh<tructing the eara, some
act must be shown beside the uve of the street in the ordinary way.

7. The act incorporating the rmlwny company created no new
crime: 1t merely attached a new penalry.

8 In the ahsence of repulations ax to the rate of speed, and the
mode of use of the track, they have no right to a given rate of
speed.

The preciding Judge (Brenor, J ) dectined to give any of the
instructions, as prayed for, but did instruct the jury thai although
tue public might diive the vehicles sver the tracks of the railiowd
when the cars were not appreaching, the carparation had a prior
vight to the track ; and f the jury should find that the defendant
was on the track and hindered the progress of the ear, and was
requested to remove fram it, and could reasonahly have remaved,
te was hound so to do : an:d his remnining there, knowing that the
car would be therehy obstructed, mtending thereby to abstruct it,
12 the use of their tinek, wad a wilfull and and malicions uhatruet-
ing within the meaning of the stitute, and that it w14 not material
whether the defendant stopped his vehicle, ar whether it continned
. to move on the tirck at the ordinmry rate of cach vehicles; that
1 no other proof of malice was necessary thao that the defendant
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knowingly and intentionully obstiueted the car, although he may
Linve vinae only 1the ordinnry use of the street.

To nll of these rulings and wxtructions, and refusnisto instruet,
the defendant alleged exceptions, und tovk the case up to the
Supreme Jud:cial Court, where it was argued last October by 1%

W. Chandter aud George 0 Shuttuck, for the defendant, and by
Attorney- General Philbips tor the Commonwenlth.  The decision ot
the court was given by

Suaw, CJ —Since horse-railronds are becoming frequent in and
about Boston, and are hikely to become common 1n other parts of
the Commonwenlth, it is very important that the nghts and duties
of nll persons in the community, having any relations with them,
chould be di-tinctly known and understuod, in order to accomplich
all the benefits, and, as far ns practicable, avoid the inconvenieace,
arising from their use. Tl is important 1o proprietors and
grantees of the franchise, who expend their eapital in providing
public 2ccommodation, on the fuith of enjoying with reasonable
certninty the compensation 10 tolls and fares which the law assures
to them : to all mayors, aldermco, selectmen, commissioners or
surveyors especinlly appninted by law for the care and superin-
tendence of streets and highways; to all persons for whose accom-
madation 1a the carringe of their persons und property these ways
are specially designed ; and to all persons having occasion to use
the ways through or across which these horse-ratlrond cirs may
have occasion to pavs.  These railronds being of recent origin, few
cases have arisen to require judicial consideration, and no series of
adjudicated cases can be resorted to as precedents to solve the vari-
ous new questions to which they may give rise.

But it1a the great ment of the common law, that it is fornded
upon a comparatively few, broad, general principles of justice,
fitness, and expediency, the correctness of which 19 generally ac.
knowleged, and which at first are few and simple ; but which, car-
ried out in their practical details, and adapted to extremely com-
phcated cases of fact, give rise to many, and often perplexing
questions; yet these original principles remain fixed, and are
generally comprehensive encugh to adapt themselves to new insti-
tutions and conditions of society, new modes of commerce, new
usag. : and practices, as the progress of society in the advancemeut
of civilization may require.

In the first place, all public easements, all accommodations
intended fur the common and genera! benefit, whatever may be
thew unture aud character, are under the control and regulation
of the legislature, exercising the sovereign power of the State,
either by general Inw or special enactment. It may be done by a

charter, or rpecial act of incorporation, in case ot a bridge over .

broad navigable waters ; or where the necessity for its exercise is

of fiequent recurrence, it may be by the delegation of power to

specinl tribunals, or municip il governments, by geaeral laws,
Agnin, when the entire public, each according to his own exi-

gencies, has the right to the use of the bighway, in the absence of !

uny special regulation by law, the right of each is equal ; but as
two or more canpot occupy the same place at the same time with
their persong, their horses, carringes and teams, or other things
necessary to thewr use, each1s bound to a reasonable exercise of
his absolute right 1n subordination to a hike reasonable use of all
others; aund not to incumber it over a larger space, or for & longer
time, to the damnge of any other, than is reasonably necessary to
the beneficial enjoy ment of his own right.  If an adjacent propriety ®
has occarion to stop at his own gate with a earringe or team, if he
has oceasion to dehiver wond, coal, or other necessaries ; or ifheis
a trader, to deliver or receive merchandise, he must place his team
or carnnge, for the time be*ag, in such manner as to obstruct the
way for the usc of others as hitle as is reasonably practicable, and
remose the ob-truction within reasonable time to be determined by
all the circum~tances of the case.

So in the actual case of the highway. Each may use it to bis
nwnbest advantage, but with a justregard to the like right of others,
Persons in light carriages, for the conveyance of persons on'y,
have oceasion, aud of course a right, when not expressly limited
by law, to travel nt a lugh rate ot speed, so that they do not en-
danger cthers.  Bnt ail foot passengers, incluing aged persons,

women, and children, have an equal right to cross the streets, and .

all drivers of teams and carnages are bound to respect their rights,
aud repulate their speed and movements in such a manner as not

to violate the rights of such passengers.  Soinregard to drivers of
tast amd slow enrringes, ench must te<pect the rights of the other.
Take o single tlnstration : 3t a benvity loaded ox-team be passing
ilong a sticet wide enough f r only one carringe, sy tuurteen
teet, and other fast carriages fullow, these last must, for the wme
heing, be restrained to their speed, beeanse this necessity results
from these circumstances,—the narrowness of the way, and the
ordinury slowness of the ox-tenm ahead. 1t particsthus travelling
tn the same direction should come to a portion of the way wide
cnough for carcinges to pass each other, say twenty fect wule, 1t
14 abvious that if the driver of the heavy team would turn to either
side, it wouid give the fust team room to pass, whereas, it he should
keep the middle, the five or six fuet on either side would nut permit
uny carriage to pass. Now, supposing no impediment should in-
tervene, nud no circumstance should render 1t dangerous for the
driver of the slow team to bear off, in our opinion 1t would be his
duty to do <o, although it might suit his convemence better to keep
in the middie; and his refusal thus to bear off would be an nbuse
of lis own equal and commoan right, for which, if injurious to an.
other, au action would lie; and, if it was a public highway, the
party would subject himself to a public prosecution.

In some few cases, the regulation of the use of the highway is
important enough to require a rule of positive law, requring each
traveller, when meeting, to turn to the right of the centre ;—in
some States, to the lett, But the circumstances, under which
travellers may be placed in relation to each other are »o various,
that 1t would be impracticable to prescribe any positive rule ap-
proaching pearer to certainty than the ru'e of the common hiw,
that each shall rensonably use his own right in subordination to
the like reasonable use of all others.

With these views of the law regulating the use of public ways,
we will examine the prescnt case, a8 it appears on the exceptions.

We understand that a horse-railroad and cars are a modern in-
venilon, desigued for the carringe of passengers, and though not
moving mith the speed of steam-cars, yet with the average speed
of coaches, ommbuses, aud all carriages designed for the conveyance
of persous.

The accommodation of travellers, of all who have occasion to
use them, at certain rates of fare, is the leading object and public
bencfit, for which these special modes of using the highway are
granted, and not the profit of the proprietors. The profit to the
proprietors is a mere mode of compensating them for their cutlay
of capital in providing and keeping up this public easement.

A franchise for the railroad, which the defendant was accused
of obstructing, had been duly granted to the proprietors, which
grant included the right to lny dowa tracks on a public highway,
and also to use and maintain horse.cars thereon for the carriage of
passengers.

Every grant, by an obvious and familiar rule of law, carries
with it all incidental rights and powers, necessary to the full use
and beneficial enjoyment of the grant; and when such grant has
tor its object the procurement of an easement for the public, the
incidental powers must be so construed as most effectually to
secure to the public the full en) yment of such easement

It nppears that the proprietors of the horse-rmiiroad having
| received a franchise, bad laid down a railway track, and had pro-
! cured horse-care, with suitable conductors, and were in the rctual

use of the track. The defendaat, with a heavily loaded team,—it
; does not appear whether an ox team or a horse team,—was on the
public street driving from Charlestown to Boston, with one of his
wheels on the railroad track, when th~ cars came up behind bim.
The defendant’s team was moving at the usual rate for teams of
. that class, but at a less rate of speed than the cars were in the
habit of moving. There was room outside the track for either
vehicle to pass the other.  When the cars came up, the conductor
asked the defendant if he would remove his team from the track ;
be dud not, but continued upon it, at the same rate of speed, several
hundred feet, and then turned off.

Several things are here to be observed. The cars counld only
pass on one precise line.  The wagon could deviate to the right
i or to the left, within the limits of the travelled part of the roud.
The public 1y the grant of the franchise had granted the right to
move on that precise line. and had given to all pas-engera the righg
to be carried on that liae at the usual rute of speed at which pas,
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sengers are carried by horses, subject only to nceasional necessary | This position we think is untenable. We think the corporation
mpediments.  The cars caunot su move an-l the passenger<cannot  had a right, and, in reference to paysengers, were bound to move

be so carnied, wiilst the wagon moves on the track. No impedi-
ment is shown to preveat the wagoen from turning out  The wagon, |
therefure, is, for the time being, an unnecessury obstruction of the

public travel, aud thercfore unlnwiul. |

It 18 stated among the above-mentioned circumstancesin the bill |
of exceptions, asf the two vehicles were upon an equality in this
respect, that there was room on either side for either vehucle tol
turn out.  But this is mere illusion ; the wagon could turu out,
the cars could not; ad tmposarbilia lex non coyut.

It is said above that it 15 usual for those 1u charge of heavy and
slow teams to drive them with ooe wheel on the track, and that
they could be driven much more easily in that place that n any
other part of the street. This 18 no justification. Whilst the
track was not required for the cars, perhnps the teamster had a
night so touse it. But, when required for the cars, which could pass !
in no other mode, he had no legal right te cousult his own conve-
nience, to the grest inconvenience, the actual injury of the equal
rights of another.

It is no excuse that the defendant did not get upon the track in
the first instance with t  intention of obstructing the passage of
the cars, or that he did sot slacken his rate ot speed on their ap-
proach; it is a nuisance, i, for his own benefit, he violates the
rights of cthers; and if this consists in the violation of a public
right, indictuent is the appropriate remedy for its vindication and
redress.  Nor is express malice, a disposition or desire to cause
damage to another, as in case of malicious mischief, necesary to
the completion of the offence  Iti1s a nuirance if one wilfully seeks
and pursues his owa private advaotage, regardless of the rights of
others, and in plan violation of them; it is n wrong done. Aud
as every man must be presumed to intend all necessary, natural
and ordinary conscquences of his own acts, it is & wilful and
intended wrong ; it is malice,—a thing done malo ammo,—in the
sense of the law and nou other mulice need be proved, to show the
act to be a nuisance.

If it be said tbat the obstruction in tbis case was very slight,
that the cars were delayed but a very short time,—the answer is,
that this is very tiue, snd the injury may be trifling in itself, but
vindicated and justificd as it is in the argument, on the ground of
Tig.t, it tests a principle of very great importance. If the driver
of a heavily loaded truck or wagon may, for his personal conven-
ience, use one rail of the track, wilfully, for a few hundred feet,
others may use the other rail for the like purpose, and for any
distance which suits their convenience. (ars, which at the ordin-
ary speed of horses in carriages, would pass a given space in one
hour, may be three or four in accomplishingit. Passengers whose
business requires them to be at the piace of destination at a fixed
time, and who expect and have & right to expect that it will be .
reached in that time, may find their business greatly deranged l

Men who, reiying on the estabhaliment of horse-cara for their !
daily passage, have fixed their domici 2 one plice and therr or- |
dinary place of business in another, way find their plans of hife |
thus defeated. Indeed, without pursuing the effect of the right |
contendedd for into all its consequences, the e<tablishment of such |
a principle might essentially impair the value of real estate in many |
situations

We will now consider some of the yoints epecially raised by the
bill of exceptions.

1 The defeandant contended that malice must be shown, and
that it could not be inferred from the mere fact that the defendant
used a part of the street, the most convement to lnm in the ordi-
nary way, knowing that the car would be obstructed by such use.

If the term malice is here used in the sense of ill-will, a desire
to injure another, as an actuating motive, the opinion of the Court
is, that malice need not be shown, but that if a wilful intent to
follow his own convenience in violatiou of the equal rights of
others exists, it is sufficient, and no other malicious motive need
be proved.

2. The defendant contended, that in the abisence of regulations
on the subject, the corporation hag no right to drive its cars at any
particular rate of speed, and the mere slacking of the speed of the
car by the defendant, if he was moving at the ordinary and proper

rate of speed, was no obstrnction within the meaning of the statute.

at the rate of speed usual for vehicles tor the carringe of passengers,
deawn by horses, provided this right could be enjoyed without
preventing the luaded team from moving at its usual and proper
speed ; and both could be done by the team ahead turning off the
track, whiclh the car in the rear could not do. It was therefore
tho duty of the team, in the reasonable use of the public right, to do
it. What was the usual and proper rate of speed of the one was
not that of the other.

3. The evidence was properly left to the jury.

4. It was contended, that the right of the hiorse.railrond company
to use the highways is subject to the right of the public to use
such highwsrys n3 they have previously done.

Thiy position we think munifestly unsound. The legislature
baving graoted a new and peculiar use of the highways, the right
of the public to use them as they had douneis thereby quahfied, sud
must be adapted to such new u<e

Suppose the legislature should authorize a canal to cross a high-
way, with a draw, to be raised while boats are passing ; the pubhe
cannot use the highway, asthey have previously done, atall times,
but must use it in subordination to the new right granted.

8o here the law having nutbosized a horse-railrond which cannot
deviate from one line, other vehicies must conform their uve of the
way to such new and authorized use, although it prevents them, to
some extent, from using it us they had previously done.

The b6th, tith, ¥th and ¥th prayers for instructions, we think,
were rightly rejected, for reasons which are already sufticiently
stated.

The instructions actually given were, in our opinion, correct
in law, carefully guarded, and precisely adapted to the circumstan-
ces of the case, and therefore the exceptions must be overruled,
and judgment entered on the verdict.

GENERAL CORRESPOIQbENCE.-

Goods exempt from seizure—Distress for rent.
To tue EpiTors or TiE LAw JoUunsat.

GextrLeugN,—Under the head of * Division Courts” in your
Tast issue, 1 notice that in considering the subject of Jandlord'y
claims for rent in arrear as made under the Division Courts
Act, with a special reference to the question, how far, if at all,
the goods of a debtor, ceempt by statrde, are liable to seizure by
the bailiff on receipt of the required notice of elaim by the
landlord for rent in arrear, to satisfy the same,

The opinisn expressed by the writer of that article i not in
accordance with the decision in the eases of Bewd v. Kuight,
27 L. (N.S) Q B, (K0 4Jurist, (N, 8) 782, and
Walcoxon et al appellants v, Searly respondent, Re Fadgar v
Taylor, 29 L. J. (N. 8.) Ex. 154,

As this is likely to become a question of consequence to
Division Court officers and the public, I desire to draw your
attention to it, so that a proper and uniform understanding of
the subject may be had.

Yours truly, B.

[As our correspondent says the question he raises is likely
to Lecome of consequence to Division Court officers and we
willingly insert his communication. It always has been our
desire that parties competent to do 80 should submit any re-
marks that occurred to them upon matters appearing in this
journal. Our only desire is to inform, and if wrong, we shall
be only too happy to be set right at any time.
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In the present instance we cuntinue to think that the position
which vur correspondent questions is correct, but our readers
must judge for themselves.

We hase lovked at the case of Beard ct alv. Kuiyht, Reid
claimant, roferred tu by our correspundent,—the other case we
have nut seen,

The first mentioned case duves not touch the point atall. Tt
showa that the property of a third party was seized by the
baliff, and the question raired fur the opinion of the court was
whether the claimant was not entitled and ought not tv have
piid him the prodnce of the sale of the gouds seized and soid
under the execution as they were found aund determined Ly the
judge ot the court below to have been the property of the claim.
ant and not of the defendant.  Tou put it in other words, simply
a question whether a bailiff can satis(y the landlord’s claim for
rent due from the execution debtor by selling the goods of a
third person which may Le in the house of such debtor.

Uson the argument Lord Campbell, C. J., said: “ The
enactment that the overpluais to be returned to the debtor
shows clearly that the goodsto be sold were intended to be
his, and not those of a third person. It would require very
strong language to show that goods belonging to A, are to be
sold for the debt of C.; there is hardship enoush as thelaw
etands at present, and I should not be inclined to extend it
any further. We must regard the rights of the owners of
goods, but you seek to destroy their rights, These goods
could not be taken in execution.”

Qur correspondent cannot surely have read the report of the
case.—Eps. L. J.]

MONTHLY REPERTORY.

COMMON LAW.

EX. WHITWORTH & ANOTHER v. IfruPHRIER & oTHERS. Jan. 14,

Ljectment—Common Law Procedure Act 1832, 3. 172,
To be let ia to defend i~ ~u action of ejectment under the above
gection & man must be 1n possession by himself or by his tennpt.
Ield, that a remaniderman has not the possession required by
the sectivn.

C.C.R, Jan, 28,

Husband and wife indicted for recraving—Coercion and control of
husband.

Where a husband and wife are indicted for receiving, it is proper
that the jury should be asked whether the wife received the goods
eitiher fiore or wn the presence of ber busband, and where this
question was not put, and both husband and wife were convicted,
this court quashed the conviction of the wife.

REG. v. RACHEL WARDROPER.

P. P. Jan. 19.

Contract umplied—dgreement to appear at a trial without subpana—
Cause of action— Dumages.

The plaintiff with the view (known tu the defendant) to obtain
a8 divorce from lis wife on the ground of Ler having been insaue
at the time of the marriage, employed the defendant, a medic4l
man, to observe her and also to wnquire into her past history and
procure evidence of her insanity at the time of the marriage, and
to make it available in the #uit, and the defendant was to be paid
fur what he did. The defendant did not sppear at the trial and

YEAaTMAN v. Deurscy.

I his evidence being necessary, the plawtiff was in cousequence ob-
liged to withdraw the record.

I7:1d, that tins wan cvidence of an undertaking to appear and
give evidence at the trinl without a subpocus, anl ulso evideuce of
substantial dumage to the plaintff,

EX. Nov 24,

Notice of action—arrest—Malicious wyury to , roperty—Arrest on
Sunday—Statute T & 8 Geo IV, ¢. 30, ¢ 28

The defendant by he direction of his tenant arrested on » Sun-
day, two men, sne of whom had just before wilfully broken one of
hix windows aud locked them up for two hours in a room of the
house. The man who had committed the Jamage ' iterw rds
brought an action for false imprmwonment.

HHeld, that the defendant was entitled to notice of action ur.der
7 &8 Geo 1V, ¢ 30,8. 41.

uare, whether the arrest was justifiable, under 7 & 8 Geo. 1V,
c. 30, 8. L8,

The plaintiff in this case was running away from the place tho
offence was committed when poiuted out to the defendant by bis
tenant. At the trinl the learned judge directed a non-auit re<erv-
ing leave for the plaintiff to mave to enter r verdict for £5. The
ground was whether the plaintiff was **found committing” the
offence within the statute.

Joses v. HoweLL.

C.C.R. Reo. v. Cuarrorre Evans, Nov. 19.

Fulse pretences—Obtarming change for the note of a bank which has
stopped payment— Ervidence.

Upon indictment for obtaining money by false pretences in
chunge for & bauk note, 1t was proved that the note waus one of's pri-
vate bavk. whicl had pawd adividend of 2s. 4d in the pound, nnd no
‘opger existed ; and that a neighboring bank would not change it.

1leld, that the above was not evidence from which 1t could be
interred that the note was of no value whatever.

EX. ABranaM v. Revvorpe. Jan. 12.

Negligence—-Master and servant - Common work.

A. contracts vo cart wool from B ’s warehouse. Whilst the cart
ing is going on, A’s servant who is managing the cart is injured by
the negligence of B's servant.

Ield, .hat A’s rervant though epgaged in common work with
B’s servant, cannot be considered a servant of B., and may recover
in an action agninst B, for the injury.

PoiLock, C B.—If severa! persons undertake an operation to-
gether, tie fact of their object being ccrnmon will not exclude
ooe from right of action for an injury arising from pegligence of
another, a8 in case of & vessel coming into dock and mariners
draggiog at one end of the rope and dock-labourers at the other,
either party would have a right of action for an injury arising
from negligence of the other.

C.C. R. Rea. v. CuarLes HestLy. Jan. 21,

Pleading—Immaterial averment—Count for rec.iving, containing
words of reference to count for stealing,

To an indictment containing two counte, the first alleged that the
prisoner stole certain goods and the second that he received ¢ the
goods aforesaid,” ‘*go as nforeeaid feloniously stolen,” after ob-
jection that he could not be found to have received goods stolen by
himself ; the case went to the jury and he was acquitted upon the
first count and convicted upon the second.

IHeld, that the words ¢ 8o as aforesaid feloniously stolen’” were
immaterial and that the conviction was good.

EX. Couming v. Suanp P. 0., &o. Jan, 12
Banker—Credit— Unrealised security— Dishonoring cheque.

By the course of dealing between a basker and his customer

the banker gave his customer credit to the value of goods con-
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signed to the customer, the billa of ladiug relating to which
were deposited with the banker.

Held, that an actiou for dishonoring a cheque drawn in respect
of such credit was maiotainable aguinst the bavker, notwithstand.
ing o fall in the market value of the goods, the Wills of lading
were an icsufficient security fur the amount to which the customer
baud been credited.

PorLocg, C B.—If by the course of denling whether between a
banker and customer or any two individuals, the practice is for one
to give the other credit to an ascertained amount in respect of
valuable security depowited with him, that is a state of facts from
which 1t may very reasonably be inferred that the understanding
of the parties wus that it should not be put an end to without
potice.

EX. ASTLEY AND ANOTHER ¥. Jonxsow. Jan, 23,
Bl of exchange—Fuilure of consuleration— Consideration payable at
a future day and before maturiy.

A. drew a bill abroad upon his correspoudent in England, at
ninety days’ sight, payable to the order of B. The bill wasdrawn
and hanaed to B. on the terms that he should puy for the kil at
the end of the mouth.

Ileld, that 1t was a good answer to an action on the bill against
the acceptor at the suit of B, that B. had not paid the money or
any part ol it for the bill; and that the bill was accepted after the
wwonth and in irnorance of the non-payment of the consideration.

Mas7iy, B . thought the principle of & condwron precedent to the
paywent of the mouey spplicable 1n this case.

Q.B.

Jan. 23, 24.
NicuoLsoy AND OTUERS V. R'CKETTS AND OTHERS.

Partnership—DPurchase and tale of Ldls of exchange.

An arrangement was made between the defendants, merchants
in London, and V. & Co , merchants ia Bueunos Ayres, that V, &
Co. should draw upun the defendants and sell these drafts, and
when nn opportumty offered purchave others to be remitted to the
plais 81 Ts for the purpose of covering their acceptances. The pro-
fits ou these transactions were expected to arise from the difference
in the rates of excbange, and it was agreed that they, or the losses,
if any, should be divided e jually between the two firms. Bills
were accordingly druwn by V. & Co. upon the defendants and sold
to the plaintiffs, who wera informed of the authority given by the
defendunts to V. & Co to draw the bills. These biils were s, ~ned
by V & Co. in their own names.

Ileld, 10 an action against the defendants as drawers of the bills,
that though there was a partnership between V. & Co. and the de-
fendants they were not liable, V. & Co having no authority to
biod them by their signature ia their own names.

Ileld also, that the defendants were not linble for the amount of
the bills in an action for money had and received as upon
a failure of consideration.

Held also, that the defendants were not linble for not accepting
the bills, as they had not under the above circumstances contracted
to do so.

cp

Tue Pexagrin HarsoUuR, Dock, AND Ratuway Conpaxy v. Tue
“ARDIFF WATERWORES CUMPANY.
Inspection of docu.nent—Profert and Oyer, abolition of —Comwon
Law Procedure Act 1852, (15 & 16 Vuc., ¢. 76) ss. 33, 36.

Where a party to an action, io his plending, relies on a deed in his
possession, the Court may, by virtae of its jurisdiction at Common
Law, make a rule absolute for inspection of the deed by the
opposite party.

Per WiLLEs, J., that section 56 of the Common Law Proccdure
Act 1852, seems incidentally to give a statutory right to apply to
the Court for inspection.

Section 56 says: ** A party pleading in answer to any pleading
in which any document 13 mentioned or referred to, shiall be at
liberty to set out the whole or such part thereof as may be ma-
terial, and the matter so set out shall be deemed and taken to be
part of the pleading in which 1t is set cut.”

Iteld, that giving a r:ght to et out the document, seems inci-
~entally o give a night o apply to the Court tor spection,

CHANCERY.

M. R, Saniy v, Iirar. Nor,17,18.

Time— Executor—Charge jor payment of debta— Liability to see to
the application of purchase money.

When there is an express charge in a will fur the payment of
debty the lapse of twenty-eight years frors the testator’s death will
nat be a suflicient period to re-but the presumption that the debts
bave not been puid, withough the cesturs gue trusts huve beea in
receipt of the rents nud profits of the estate.

Semble, that at the expiration of twenty eight years trustees can
make out & good title under an express power of vale created by
the charge for the payment of delts.

M. R. LocH v. VENABLES. Dec. 16.

Woll—Personal estate—Shares— Banus.

Testatrix being posaeszed of twelve shares in the Carron Com-
pany, specifically bequeathed them to her niece for her life, and
ufter her decease to her great nephew for his life, and in cuve
he should marry to his wife for her life, the remainder to their
chid or children, but in case her great nephew should not marry
then to certain chanties, and she beqguenthed the residue of her
persous estate for the same ends, intents and purposes /s the
Carron Company's stock A bonns on the ghares was declared by
the campany prior to, but which wecame pevable after her death.

Oa bl filed by the truste 3 of her will,

Ileld, that the Lonus must not be treated as part of the proceeds
of the shares. but as part of the personnl estate.

V.C. K. Dawsox v, SeLonoy.  ANow. 25, Dec. 6, 22.
Speesfie performunce—Insurance— Vendor und purchuser.

8. contracts in writing to purchase a leaschold bouse of D. and
bis co-irustees for sale. The house is held under D. college, and
there is & power of re-entry and avoidanes of the lease on non-
performance of any covenant.  The insurau e of the house being
about to expire, D. renews it 80 as just to vatend beyond the day
appointed for completion. The pu-chase 14 not completed on that
duy and the insurance expires. On a subsequent duy when the
parties met to complete, the fact of the policy baving dropped 13
discovered, but the purchaser’s solicitor offers ¢ complete is a
waiver of the forfeiture 19 obtained. This, the plaintuff's solicitor
dechnes, although alterwards a waiveris obtsined  The purchaser
refuses to complete and on bill filed by D, to enforce specific per-
formance against 8., bill divmissed without costs,

Semble, if the fact of an iusurance being about to expire after the
day appointed fur completion and .acceptasee of title 18 known to &
purchaser and on beiug applied to for the means of renewing it
he refuses to affurd them, tbe Court would enfurce performance
against him.

The omission of a vendor to inform a purchaser of ae day on
which a policy of insurance on the prennses will expire, followed
by a forfeiture of the lease is not suflicient to put sn eud to the
contract.

The relation of trustee and cestui gue t7ust is created in its full
extent from the day appointed for a completion of & purchase sup-
posing it is not then completed.

M. R. Pascog v. Swaxw, Nov. 10,

Parution—~Account—Infancy— Tenant in common—Occupation—
Rent.

B., one of two tenants in common (A. & B.) died leaving C.
ap infant her heir at law. C on attaioing his majority instituted
the present smit for partition and account. The Court decreed
that A. should be treated as baving entered on C’s estate, and
having beeu in actual possession during the whole of C’s migority
and charged A. with aa occupation rent.
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REVIEWS.

A Treatrce o8 Tue Averican Law oF Resr Prorerty —By
FEwmory Washburn, LL.D., Professor of Law in Hurwoud
Umiversity.  Buston @ Little, Brown & Co.

We have read the volume before us which is complete in
itself, and furnished with a full and well constructed index.
This carefully prepared work will be found a valuable contri-
bution to the Canadian lawyer.

The section on waste we mention, illustrating its peculiar
advantage to us, .

The condition of things in the United States and Canada is
very much alike, and many acts that in England would be
waste, are held, and properly so, not to be ~o in the United
States,  This branch of the law of real property is very fully
illustrated by reference tu American cases.

The secuon “letting lunds upon shares ” (page 3064), may .
also be referred to as showing the peculiar value of the work
to our professivn,  The English reports and text books, con-’
trihute little to our enlightenment on this subject, the practice '
of **letting on ghares”’ not prevailing in Great Britian.

On the most important statutory provision relating tolands,
a compendium of the law uf the several States, is given in
notes, which will enable the Canadian reacir to understand
the apparant discrepancies in the decisivns of the different
Sates, and be useful also for reference. .

Our opinion befure expressed, that the value of American
text hooks would be greatly increased by reference to the cases
dedided in Upper Canada, we reiterate in respect to the work
hefure us, and take the Lberty of saying that our reports would
have furmistied Mr. Washburn more qwd in the preparation of
ks acork, than the 1eports of any thier States w the Usnaon. .

We can strongly recommend this work., It is the hest,
American text book we have seen on the law of real property, !
and we arc satisfied that any Canadian lawyer who reads even !
a single sectivn will desire to have it by him to consult when- !
ever called upon to advise in respect to the impurtant branch
of the law which it covers.

Orpers oF TiE Cotrnt oF Cnancery ror Urrer Cavapy, witn
Notes, by T. Wardlaw Taylor, Eaq., M.A,, Barrister-at-Law. |
Toronto: . Rowse!l, King-street. 1860,

The Editor of this small volume states that the edition isnot’
published ',y autherity, but will be found to contain all the
orders by which the practice of the Court is regulated.

It i< & shame that something i< not dune by our Court of
Chancery towards consolidating its orders.  Lang since, we
had “cen given to understand that the Court here intended to
do s, and have been in daily expectation that the work would |
be done. The orders of June 1853 have long bheen out of print, -
and the orders of succeeding years were not, until the publica-
tion of the volume befure us, to be had in separate form. .

Mr. Taylor, it will be seen, has attempted to do what the
Court should long since have done. His edition is oot pub-
lished “ by authority,” but yet contains * all the orders by
which the practice of the Court is regulated.” 1le has not, of .
cnurse, consulidated the orders; that is for the Court to do.
What, however, he could do towards supplying a great want |
to the profession, he has done, and done very well.  Ie has
taken the trouble to append to the orders decisions on points
aof practice .ri~ing under them, and also many decisions on
those sections f the English Chancery amendment acts which
have been adopted into the orders of 1353, With thie part of ;
Mr. Taylor’s performance we have no fuult to find, except that-
his notes, instead of being foot-notes, or atherwise distiuct
from the text, are mingled with the text in a manoer which is,
not free from confusion.

In lus search for decisions under the orders, he has evidently
heen industrious, hut yet we cannot say that he has noted all!
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. the decisions.  Under order No. ix. subsec. 13, we should find
“a note of Guodeve vo Manners, 4 Grant, 101, Under order xiii.,
" Counter v. The Commercial Bank, 4 Grant, 230 Shaw v, Lid-
dell, 16, 3525 Prentiss v, Brennan, 1. 147, Under order xvii.,
Datedsin v, Mc Kdlop. 4 Grant, 16 Clorke v. Hull, T Grant,
339. Under order xxxii. subsec. 2, Hdlv. Forsyth, 7 tGrant,
461.  Under same order, sulisec. 4, Clarke v. Best, ¥ Grant, 7.
Under order xxxvi. subsee. 12, Cruvks v. Crovks, 4 Grant, 576,
Under order x). subsec. 6, K¢ Ausbrocok, 4 Grant, 109. Under
order xlii. subsec. 13, Puterson v. Holland, 7 Grant, 563. Unp-
der order x}vi. subsec. 6, Saul v. Cooper, 4 Grant, 61,

The vulume shuuld have been accompanied with an Index
of cases to which reference is made in the body of the work.
Had it been, we could have tested its value with more accu-
racy. It is porsible that seme of the eases to which we have
referred as being omitted, are inserted in places other than

-where we should expect to find them.

We must, however, do Mr. Taylor the credit of having
produced a work that will be of very great service to that por-
tion of the profession who are engaged in Chancery practice.
Every man who supplies, at moderate cost, 2 want of which
any portion of the professivn stands in need, is a benefactor.

The book is well printed, and printed on good paper. Itis
dune in Mr. Rowsell’s usual well-known style. Price, $1 50
paper, $2 half calf, $2 50 haif calf interleaved with writing

paper.

Brackwoop, far October, received. Contents:—Sceiny is
Believing ; The Papal Government; Tickier 1. among the
Thieves: The Reputed Traces of Primeval Man; The Riomance
of Ajostini; The Fresco Paintings of Italy ; Proverbs; The

“Meecting; Progress; Strength; Norman Swclair,

Goney's Lapy's Book, for November, received. Contents,
as usual, varied and interesting. It is embellished with suome
engravings of exceeding beauty.

APPOINTMENTS TO OFFICE, &cC.

JUDGES.

' 1he Hor JUUN PRINCE, of Ownode Hall, Esquire, Barnisterat-Taw, ¢ C. to

be Judgeof the Provistonal Judicial District of Algona —(Gazetted Uet 6, 1IN0

NOTARIES PUBLIC.

JAMFES FOX SMITH, of Newtonville, Exquire, Attorney-at-Law, to Le a Notary
Pubiic i Upper Caoada.—Gazetted Uct 0, 1IN0

CHARLLI ADDISUN HARTT, of Clinton, Esjuire. Attorpey-at-Law, to e a Notary
tublic in | pper Canada —iLazetted (kt G, 130 )

ORLANDO JUIEN MACKAY. of Taronto, Esquire. Barrister-at-Law, tobe a Notary
Publicin Upper Canada—Gazetted Uet. 6, 1)

DAVID BLAIN, of Toronto, Esquire, Barrister-at Law, to be & Notary Public in
1 pper Canada.—(Gazetted (ict. 6, 20 )

MACNEIL CLARKE, of Prescott. Esquire, Attorney at-Law, tobe & Nutary Public
in Upper Canads.—Gazetted Uc.. 6, 180 )

JOHN HORVER GREENWOOD, of Whithy, Faquire, Attoracy«t-Law, 1o be a
Notary Fublic in Upper Canada.—(Uazetted Uct. 13, 1500 )

SHERTFFS

HENRY J TUORP, Fsqulre, to be Sheriff of the County of Prince Fdward —
(Uazetted Oct. 05, 1MW)

CLERKS OF COUNTY COURTS.

JOHN M ACBETH. of London, Esquire, to be Clerk of the County Court of the
County of Middleacx —tizzetted Uct I3, 150}

SEPTIMUS PRINCE, Esquire, to be Clerk of the District Court of the Provimonal
Dastrict of Algo s —(tiazetled Ict. 55, 1840 )

TO CORRESPONDENTS.

A CLERK, Jons Asmota—Under * Iivision Courts,” p 247
0 —U'nder *“ General Correspondence,” p. 261,
8 WnirrLe—Too latc for this aumber.



